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by the Superintendent of Documents,
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DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 318

[Docket No. 88-003]

Sharwil Avocados to Alaska

AGENCY: Animal and Plant Health
Inspection Service, USDA,
ACTION: Final rule.

SUMMARY: We are amending the
"Hawaiian Fruits and Vegetables"
regulations to allow movement of
Sharwil avocados, under a limited
permit, from Hawalii to Alaska. Qur
amendment:

a. Deletes the “at least 0.5 centimeter"
length requirement for attached stems.

b. Deletes the requirement that there
be “no Trifly host material within 100
feet of the packing facility."”

The inlerstate movement of avocados
from Hawaii must be regulated to
prevent spread of the Mediterranean
fruit fly, the melon fly, and the oriental
fruit fly. However, the Sharwil variety of
avocado will not be a host to these fruit
flies when harvested and handled in
compliance with the amended "limited
movement to Alaska"” requirements in
the regulations.

EFFECTIVE DATE: May 20, 1988.

FOR FURTHER INFORMATION CONTACT:
Mr. L.H. Tengan, Staff Officer, Program
Planning Staff, PPQ, APHIS, USDA,
Room 643, Federal Building, 6505
Belcrest Road, Hyattsville, MD 20782,
301-436-8247.

SUPPLEMENTARY INFORMATION:
Background

The “Hawaiian Fruits and
Vegetables" regulations {contained in 7
CFR 318.13 et seq., and referred to below

as the regulations), among other things,
regulate the movement of Sharwil
avocados from Hawaii to Alaska.
Regulation is necessary to prevent
spread of the Mediterranean fruit fly
(Ceratitis capitata (Wied.)); the melon
fly (Dacus cucurbitae (Coq.)); and the
oriental fruit fly (Dacus dorsalis
(Hendel}). These fruit flies, commonly
referred to as “Trifly," infest Hawaii,
but do not occur in the other 49 states.

In a document published in the
Federal Register on December 21, 1987
(52 FR 48272-48273, Docket Number 87—
150), we proposed to amend the
interstate movement of Sharwil
avocados from Hawaii to Alaska
provisions in the regulations by
removing the following requirements:

a. Stems attached to Sharwil
avocados must be at least 0.5 centimeter
in length; and

b. No Trifly host material may be
located within 100 feet of a packing
facility.

We received one comment during the
public comment period that ended
January 5, 1988. The commenter
objected to discontinuance of the 100-
foot buffer zone, arguing that it “ensures
no Trifly or host material presence in
the immediate vicinity of the packaging
of Hawaiian Sharwils.”

We disagree. The regulations contain
other provisions that ensure that Triflies
and Trifly host materials will be kept
out of packing facilities—even when a
Trifly infestation exists within 100 feet
of the facility. These provisions, which
are effective and enforceable, are:

a. Paragraph (d)(1) of § 318.13-4g
requires that packing facilities be
maintained free of all Trifly host
material.

b. Paragraph (d}(2) of § 318.13-4g
requires that packing facilities be
maintained free of Trifly.

c. Paragraph (d)(3) of § 318.13-4g
requires that all doors and other
openings to the packing facility be
maintained under conditions determined
by an inspector as adequate to prevent
the entry of Trifly.

The commenter also expressed
concern that Triflies, undetected in
Sharwil avocados shipped from Hawaii
to Alaska, might spread to the other 48
states.

We disagree. In a three-year study,
Department entomologists conducted
prepacking inspections of 114,122
Hawaiian Sharwil avocados harvested

and packed in accordance with the
requirements in the regulations. No
Trifly eggs or larvae were found—even
when severely damaged avocados were
exposed to Trifly after the fruit had been
moved to a laboratory. We are satisfied
that this study establishes that Sharwil
avocados are not a host to Trifly, and
will not spread this pest from Hawaii,
when harvested and handled in
compliance with the regulations.

Based on the rationale set forth in the
proposal and in this document, we are
amending the regulations as proposed.

Executive Order 12291 and Regulatory
Flexibility Act

We are issuing this rule in
conformance with Executive Order
12291, and we have determined that it is
not a “major rule." Based on information
compiled by the Department, we have
determined that this rule will have an
effect on the economy of less than $100
million; will not cause a major increase
in costs or prices for consumers,
individual industries, federal, state, or
local government agencies, or
geographic regions; and will not cause a
significant adverse effect on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

We do not believe that the changes
we have proposed will affect the
marketing of Hawaiian Sharwil
avocados moved for sale in Alaska.
There is no reason to believe that,
because of this rule, the number of
avocados that will be moved from
Hawaii to Alaska will increase or
decrease.

Under these circumstances, the Acting
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not have
a significant economic impact on a
substantial number of small entities.

Paperwork Reduction Act

This rule contains no information
collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501 et

" seq.).

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
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under No. 10.025 and is subject to the

" provisions of Executive Order 12372,
which requires intergovernmental
consultation with state and local
officials. (See 7 CFR Part 3015, Subpart
V)

List of Subjects in 7 CFR Part 318

Agricultural commodities, Avocados,
Fruit, Guam, Hawaii, Plant diseases,
Plant pests, Plants (agriculture), Puerto
Rico, Quarantine, Transportation, Virgin
Islands.

PART 318—HAWAIIAN AND
TERRITORIAL QUARANTINE NOTICES

Accordingly, 7 CFR Part 318 is
amended as follows:

1. The authority citation for Part 318
continues to read as follows:

Authority: 7 U.S.C. 150dd, 150ee, 150ff, 151-
167; 7 CFR 2.17, 2.51, and 371.2(c).

2. In § 318.13-4g, paragraph (a) is
amended by removing “which is at least
0.5 centimeter in length".

3. In § 318.13-4g, paragraph (c) is
amended by removing “at least 0.5
centimeter in length",

4, In § 318.13-4g, paragraph (d)(1) is
revised and a new footnote 2 is added
as follows:

§318.13-4g Administrative instructions
specifying conditions for limited permits
for Sharwil avocados for movement to
Alaska based on certain harvesting and
handling provisions.

- - - - -

(d) * " =

(1) The packing facility is maintained
free of all Trifly host material,? other
than Sharwil avocados packed in
accordance with the provisions of
paragraph (e) of this section.

* * - *

§318.13-13 [Amended]

5. In § 318.13-13, footnotes “2" and
“3" and the references to the footnotes,
are redesignated as 4" and “5",
respectively.

§318.13-5 [Amended]

6. In § 318.13-5, feotnote 1", and the
reference to the footnote, is
redesignated as “'3".

* A list of Trifly host material will be attached to
each compliance agreement with a packer. This list
may also be obtained from Plant Protection and
Quarantine offices in Hawaii (listed in telephone
directories) or by writing National Programs, Plant
Protection and Quarantine, Animal and Plant
Health Inspection Service, Federal Building, 6505
Belcrest Road, Hyattsville, MD 20782.

Done in Washington, DC, this 15th day of
April, 1988,

James W. Glosser,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 88-8691 Filed 4-19-88; 8:45 am]
BILLING CODE 3410-34-M

7 CFR Part 340
[Docket No. 88-019]

Genetically Engineered Organisms and
Products; Exemption for Interstate
Movement of Certain Microorganisms
Under Specified Conditions

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Final rule.

suMMARY: This document amends the
regulations pertaining to the
introduction of certain genetically
engineered organisms and products by
exempting from regulation certain
genetically engineered microorganisms
which are moved interstate under
specified conditions. This amendment
removes unnecessary restrictions on the
interstate movement of those
microorganisms which do not present a
risk of plant pest introduction or
dissemination.

EFFECTIVE DATE: April 20, 1988.

FOR FURTHER INFORMATION CONTACT:
John Payne, Staff Microbioclogist,
Biotechnology and Environmental
Coordination Staff, Animal and Plant
Health Inspection Service, U.S.
Department of Agriculture, Room 406,
Federal Building, 6505 Belcrest Road,
Hyattsville, MD 20782, 301-436-7908.

SUPPLEMENTARY INFORMATION: On
September 24, 1987, the Animal and
Plant Health Inspection Service (APHIS)
published a proposed rule in the Federal
Register (52 FR 35921-35923) to amend
the regulations in 7 CFR Part 340,
pertaining to the introduction of certain
genetically engineered organisms and
products. The proposed rule set forth
provisions which would exempt a
person from having to obtain a permit
for the interstate movement of certain
genetically engineered microorganisms
if the microorganisms were moved in
accordance with certain specified
conditions. APHIS indicated that the
proposed exemption would remove
unnecessary restrictions on the
interstate movement of those
microorganisms which do not present a
risk of plant pest introduction or
dissemination. Specifically, it was
proposed that a limited permit for
interstate movement would not be
required for genetic material from any

plant pest contained in E. coli strain K-
12, sterile strains of Saccharomyces
cerevisiae, or asporogenic (nonspore
forming) strains of Bacillus subtilis,
provided all of the following conditions
are met:

(i) The microorganisms are shipped in
a container that meets the requirements
of § 340.6(b)(3) of this part;

(ii) The cloned genetic material is
maintained on a nonconjugation
proficient plasmid and the host does not
contain other conjugation proficient
plasmids or generalized transducing
phages;

(iii) The cloned material does not
include the complete infectious genome
of a known plant pest;

(iv) The cloned genes are not carried
on an expression vector if the cloned
genes code for:

{a) A toxin to plants or plant products,
or a toxin to organisms beneficial to
plants; or

{b) Other factors directly involved in
eliciting plant disease (i.e., cell wall
degrading enzymes); or

(c) Substances acting as, or inhibitory
to, plant growth regulators.

APHIS received 15 comments on the
proposed rule. Commenters included
academic researchers; companies
engaged in genetic engineering;
professional societies and trade
associations; and a State department of
agriculture. The majority of the
commenters expressed general support
for the proposed rule without suggesting
specific wording changes. Seven
commenters suggested specific wording
changes either for purposes of
clarification, or for purposes of broading
the scope of the proposed exemption.
Based on the rationale set forth in the
proposed rule and in this document,
APHIS has adopted the provisions of the
proposed rule as a final rule with certain
changes which clarify the provisions of
the exemption.

Two commenters suggested specific
wording changes which would have the
effect of clarifying the language of the
exemption. Both of these commenters
noted that the wording of the exemption,
as proposed, appeared to limit it solely
to E. coli strain K-12 and not to its
derivatives. One commenter suggested
that the organism be identified as
“Escherichia coli strain K-12 and its
derivatives" noting that derivatives of
the original strain K-12 have been
developed that do not colonize in the
human intestinal tract and which will
not survive in the environment. The
other commenter questioned whether it
was the intention of APHIS to include
genotypes of E. coli strain K-12, rather
than limit the exemption solely to the
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original K-12 strain. The commenter
noted that almost all recombinant DNA
research using K~12 host-vector systems
is conducted with K-12 derived strains
rather than the original strain. APHIS
believes both commenters have
provided wording changes which more
specifically identify the E. coli organism.,
It was APHIS' intention to include the
derivatives of the original £. coli strain
K-12 with the original strain as
organisms to be used for the interstate
movement of plant pest genetic material
under the specified conditions. As both
the commenters noted, the derivatives
are, like the original strain K-12, also
inherently safe. The suggestions offered
from both commenters have been
accepted and incorporated into-the final
rule. As revised, the language in the
final rule referencing E. coli now reads,
“Escherichia coli genotype K-12 (strain
K-12 and its derivatives]."” It should be
noted that another way of referring to
the original strain K-12 and its
derivalives is to use the term “genotype
K-12." This revision in wording does not
constitute a substantive change, bul
merely clarifies APHIS' original intent
which was implicit in the preamble to
the proposed rule. In the preamble,
APHIS ciled biosafety data on strain K-
12 that in the context of that citation
could only refer to derivatives of strain
K-12 as well as the original K-12 strain,

One commenter noted that it is often
advantageous to make and use gene
libraries in expression vectors, The
commenter indicated that it is very
difficult to guarantee that a toxin gene is
not present somewhere in the library.
The commenter questioned whether the
presence of a toxin gene somewhere in
the library would mean that the person
seeking to ship the genetic material
would nol meet the conditions for the
exemption and would have to obtain a
limited permit prior to interstate
movement.

It appears that the commenter has
misconstrued how APHIS would apply
the provisions of the exemption. The
presence of a toxin gene somewhere in a
gene library would not be of significance
in determining whether or not the
provisions of the exemption had been
complied with. What would be of
significance is whether the toxin gene
had been engineered to be expressed on
the expression vector and not whether a
single toxin gene incidentally appears
somewhere in a gene library.

One commenter stated that the
expression of a single gene coding for a
factor directly or indirectly involved in
eliciting plant disease should not be a
Malter or concern with respect to the
risk of causing plant disease. The

commenter further questioned why
APHIS had included “cell wall
degrading enzymes" as an example of a
factor directly invelved in eliciting plant
disease.

APHIS agrees that most single genes
from a plant pest are unlikely to confer
plant pest characteristics on a
previously benign recipient, but APHIS
does not agree that all single genes carry
no risk of conferring plant pest
characteristics on an arganism.

For example, the classes of genes that
are referenced in § 340.2{b){1)(iv) of the
final rule, which cade for toxins to
plants or plant products, factors directly
invelved in eliciting plant disease, or
substances acting as, or inhibitory to
plant growth regulators, if expressed at
high levels, would be capable of
conferring plant pest characteristics on
the three host microorganisms specified
in the exemption (E. coli, sterile strains
of Saccharomyces cerevisioe, and
asporogenic strains of Bacillus subtilis).

APHIS agrees with the commenter
that cell wall degrading enzymes cannot
cause plant disease by themselves, but
cell wall degrading enzymes are
important in the disease inducing mileau
of many microorganisms (See: Cell Wall
Composition and Metabelism, Chap. 5
in: Goodman, R.N., Kiraly, Z., and
Wood, K.R., The Biochemistry and
Physiology of Plant Disease, University
of Missouri Press, 1986]. Experimental
evidence has been published in at least
two reports to support the position that
a highly expressed enzyme that
contributes to the degradation of plant
cell walls can confer on derivatives of £
coli strain K-12 the ability to damage
plants or plant parts (Keen and Tamaki,
Journal of Bacteriology 168:595-606,
1986; and, Payne et al., Applied and
Environmental Microbielogy 53:2315-
2320, 1987). Each of these studies
showed that pectate lyase genes cloned
from Erwinia chrysanthemi (a
bacterium that incites the soft rot
disease of potatoes), when expressed at
high levels on an expression vector in £,
colj, cauld confer on the E. coli the
ability to cause rol symptoms in petato
tubers. APHIS cannot, therefore, accept
the commenter's suggestion to remove
the phrese “cell wall degrading
enzymes" as an example of a factor
directly involved in plant disease, and of
concern for its potential to confer plant
pest characteristics on the host
microorganisms. One commenter
suggested that APHIS add another
condition as an additional requirement
for moving plant pest genetic material in
the three host microorganisms. The
commenter suggested that APHIS
require that the cloned genetic material

not code for a gene which extends the
host range of a plant pest. This
commenter further suggested that
APHIS amend the exclusion so as not to
require a permit for the interstate
movement of Agrobacterium strains
containing Ti plasmids. APHIS has not
amended the rule to include this
additional condition because the
Agency is unaware of and has been
unable to identify any gene that extends
the host range of a plant pest, which if
expressed in the three host
microorganisms would have the
potential to confer plant pest
characteristics on these three
microorganisms. APHIS rejects the
commenter's suggestion that a person
should be allowed ta move strains of
Agrobacterium containing Ti plasmids
without a permil. Unlike the three host
microorganisms specified in the
exemption, Agrobacterium tumefaciens
is a plant pest as defined by the Federal
Plant Pest Act (FPPA: 21 U.S.C 150aa~jj),
and in implementing regulations in 7
CFR Parts 330 and 340. A. tumefaciens
incites diseases that cause substantial
crop losses in vineyard and orchard
crops. Ti plasmids are essential to the
disease causing mechanism of A.
tumefaciens. As such, under the FPPA
and implementing regulations, a permit
is required for the interstate movement
of this microerganism er its plasmids. It
has been shown in laboratory settings
that the Ti plasmids of A. tumefaciens
can be effectively disarmed, that is, can
be made nonpathogenic.

APHIS is reviewing permit
applications for the introduction of an
organism containing a disarmed Ti
plasmid examines the effectiveness of
the disarming techniques as well as
biosafety data on the organism.

One commenter requested that
Pseadomonas fluorescens, biotype A,
Pseudomonas chloraphis (P.
fluorescens, biotype D) and
Pseudomonas aureofaciens (P.
fluorescens, biotype E) be treated like
the three host micreorganisms for
purposes of allowing the interstate
movement of plant pest genetic material
without a permit. The commenter further
requested that the nonplant pest status
be established for: (1) Native forms of
the pseudomenads referenced above
selected for their inherent resistance to
antibiotics; (2) Genetically recombinant
forms of the pseudomonads referenced
above which meet the conditions
specified in the exemption, and (3)

Pseudomonads relerenced above which

have been genetically modified to
contain E. coli K-12 genes which have
been permanently inserted. APHIS
disagrees with the commenter that the
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three subgroups of the pseudomonads
referenced above would be suitable
organisms for the movement of plant
pest genetic material. While the strains
of Pseudomonas that make up the
subgroups referenced by the commenter
are not generally considered plant pests
in and of themselves, APHIS believes
that because they can persist in the
environment much more readily than the
three host microorganisms and because
there is not sufficient biosafety data on
these strains of Pseudomonas when
used as cloning hosts, it would be ill
advised to allow such strains to be used
for the movement of plant pest genetic
material, as set forth in the exemption.
Accordingly, APHIS has not included
these three subgroups of the
pseudomonads in the final rule.

With respect to the commenter's
request that the nonplant pest status be
established for the pseudomonads
referenced above, the proper way to
make such a request would be to submit
a petition under § 340.4 of the
regulations.

Section 340.4 is entitled, “Petition to
amend the list of organisms" and is
intended to be used for petitioning
APHIS to add or delete any genus,
species, or subspecies of organisms on
the list of plant pest organisms in § 340.2
of the regulations. The information °
submitted in the comment does not meet
the requirements set forth in § 340.4 and
as such does not serve as an adequate
petition. APHIS will be able to consider
the commenter's request for non plant
pest status of these pseudomonads if the
request is submitted in the form of a
340.4 petition.

One commenter suggested that
§ 340.2(b)(1)(iii) of the exemption be
amended so as to prohibit the cloned
genetic material from containing any
portion of the genome of a plant pest
rather than prohibiting the genetic
material from containing the complete
genome from a plant pest, The
commenter did not present any
examples where genetic material from a
portion of the genome of a plant pest
had been able to incite disease nor did
the commenter present citations to the
scientific literature where it had been
documented that a portion of the
genome from a plant pest when carried
by any of the three host microorganisms
would present a potential risk. APHIS
has been unable to identify any
situation where a risk plant pest
introduction or dissemination would
occur by allowing less than the complete
infectious genome from a known plant
pesl to be carried by one of three host
microorganisms under the conditions
specified in the exemption. It should

also be noted that this exemption is
limiled to the movement of certain
microorganisms under specified
conditions. One commenter suggested
that the conditions of the exemption be
made more inclusive. Specifically, the
commenter suggested that APHIS add
working to the exemption that would
prohibit a person from shipping cloned
genetic material on an expression vector
in one of the three host microorganisms
if the cloned genes code for a substance
that is beneficial to an organism that
indirectly causes damage to plants. The
commenter failed to provide a specific
example of the type or category of
substance which the commenter was
referring to and which the commenter
thought APHIS should protect against.
In the absence of a specific example of
the type of substance which the
commenter is referring to, APHIS finds
this comment too hypothetical and not
appropriate for consideration at this
time. Further, APHIS believes that the
specific conditions that are included in
the rule cover those cases where a
specific plant pest risk could be
identified. Therefore, no change has
been made to the rule based on this
comment.

Executive Order 12291 and Regulatory
Flexibility Act

This rule is issued in conformance
with Executive Order 12291 and has
been determined to be not a "major
rule.” Based on information compiled by
the Department, it has been determined
that the rule will not have a significant
effect on the economy; will not cause a
major increase in costs or prices for
consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions; and
would not have a significant adverse
effect on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

The effect of this rule is to exempt a
person from having to obtain a limited
permit when certain genetic material
from a plant pest is moved interstate in
certain microorganisms in accordance
with specified conditions. A limited
permit requires the submission of data
about the nature of the organism, how it
was produced, and a description of the
contained facility at destination. Such
data should already be available to the
researcher. The rule relieves a person
from having to submit an application to
APHIS for a limited permit, which
results in a savings of the time which
would ordinarily be associated with the
preparation of such a permit application.

Therefore, the deletion of the
requirement to submit the data to obtain
a limited permit will not have a
significant economic impact on a
substantial number of small entities.

The conditions that have to be
complied with under the exemption are
those that a researcher would normally
employ when using these
microorganisms as gene libraries, except
that a person cannot slip genes that
code for substances harmful to plants or
organisms beneficial to plants, when
such genes are carried on an expression
vector, If such types of genetic material
are expressed on an expression vector,
the exemption does not apply, and a
limited permit would have to be
obtained. It is expected that this
exemption will affect at least several
thousand research scientists, some of
whom may be operating small
businesses which would be deemed
“small entities" under the Regulatory
Flexibility Act. The rule exempts them
from the requirement of having to obtain
a limited permit under the
circumstances described above.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not have
a significant economic impact on a
substantial number of small entities.

Effective Date

Pursuant to the administrative
procedure provisions in 5 U.S.C. 553, the
Acting Administrator of the Animal and
Plant Health Inspection Service finds
good cause for making this rule effective
less than 30 days after publication in the
Federal Register. The Acting )
Administrator has determined that this
rule should become effective upon
publication because it has been
determined that this rule relieves
unnecessary restrictions. The rule
exempts persons from having to obtain a
limited permit when certain genetic
malerial from a plant pest is moved
interstate in specified microorganisms
under conditions which do not present a
risk of plant pest introduction or
dissemination.

Paperwork Reduction Act.

This rule contains no information
collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1880 (44 U.S.C. 3501 e!
seq.).

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to the
provisions of Executive Order 12372,
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which requires intergovernmental
consultation with State and local
officials. (See 7 CFR Part 3015, Part V).

List of Subjects in 7 CFR Part 340

Agricultural commodities,
Biotechnology, Genetic engineering,
Plant diseases, Plant pests, Plants
(Agriculture), Quarantine,
Transportation.

PART 340—INTRODUCTION OF
ORGANISMS AND PRODUCTS
ALTERED OR PRODUCED THROUGH
GENETIC ENGINEERING WHICH ARE
PLANT PESTS OR WHICH THERE IS
REASON TO BELIEVE ARE PLANT
PESTS

Accordingly, 7 CFR Part 340 is
amended as follows:

1. The authority citation for Part 340
continues to read as follows:;

Authority: 7 U.S.C. 150aa-150jj, 151-167,
1622n; 31 U.S.C, 9701; 7 CFR 2.17, 2.51, and
371.2(c).

2. Section 340.1 is amended by adding
the following definition of “Expression
vector” in alphabetical order to the list
of existing terms:

§340.1 Definitions.

* * - - *

Expression vector. A cloning vector
designed so that a coding sequence
inserted at a particular site will be
transcribed and translated into protein.

* * * » -

3. The heading for § 340.2 “Groups of
organism which are or contain plant
pests” is revised to read “Groups of
organisms which are or contain plant
pesis and exemptions.”

4. In §540.2, at the beginning of the
introductory text, a new paragraph
heading is added to read “(a) Groups of
organisms which are or contain plant
pests."

5.1n § 340.2 at the end of the text, a
new paragraph (b) is added as follows:

§340.2 Groups of organisms which are or
contain plant pests and exemptions.
* * . - *

(b) Exemptions. (1) A limited permit
for interstate movement shall not be
required for genetic material from any
plant pest contained in Escherichia coli
genotype K-12 (strain K-12 and its
derivatives), sterile strains of
Saccharomyces cerevisiae, or
asporogenic strains of Bacillus subtilis,
provided that all the following
conditions are met:

(i) The microorganisms are shipped in
a container that meets the requirements
of § 340.6(b)(3) of this part;

(ii) The cloned genetic material is
maintained on a nonconjugation

proficient plasmid and the host does not
contain other conjugation proficient
plasmids or generalized transducing
phages;

(iti) The cloned material does not
include the complete infectious genome
of a known plant pest;

(iv) The cloned genes are not carried
on an expression vector if the cloned
genes code for:

(A) A toxin to plants or plant
products, or a toxin to organisms
beneficial to plants; or

(B) Other factors directly involved in
eliciting plant disease (i.e., cell wall
degrading enzymes); or

(C) Substances acting as, or inhibitory
to, plant growth regulators.

Done in Washington, DC, this 15th day of
April, 1988.

James W. Glosser,
Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 88-8690 Filed 4-19-88; 8:45 am)
BILLING CODE 3410-34-M

9 CFR Part 77
[Docket No. 88-037]

Tuberculosis in Cattle and Bison; State
Designations

AGENCY: Animal and Plant Health
Inspection Service, USDA.

AcTiON: Affirmation of interim rule.

SUMMARY: We are affirming without
change an interim rule that amended the
regulations governing the interstate
movement of cattle and bison because
of tuberculosis by raising the
designations of the states of Virginia
and Washington from modified
accredited states to accredited-free
states.

EFFECTIVE DATE: May 20, 1988.

FOR FURTHER INFORMATION CONTACT:
Dr. Ralph L. Hosker, Senior Staff
Veterinarian, Domestic Programs
Support Staff, VS, APHIS, USDA, Room
815, Federal Building, 6505 Belcrest
Road, Hyattsville, MD 20782, (301) 436—
8438.

SUPPLEMENTARY INFORMATICN:
Background

The “Tuberculosis” regulations
(contained in 8 CFR Part 77 and referred
to below as the regulations) regulate the
interstate movement of cattle and bison
because of tuberculosis.

In an interim rule published in the
Federal Register and effective January
15, 1988 (53 FR 1002-1003, Docket 87—
184), we amended the regulations by
removing Virginia and Washington from
the list of modified accredited states in

§ 77.1 and adding them to the list of
accredited-free states in that section.
Comments on the interim rule were
required to be postmarked or received
on or before March 15, 1988. We did not
receive any comments, The facts
presented in the interim rule still
provide a basis for the rule.

Executive Order 12291 and Regulatory
Flexibility Act

We are issuing this rule in
conformance with Executive Order
12291, and we have determined that it is
not a “major rule.” Based on information
compiled by the Department, we have
determined that this rule will have an
effect on the economy of less than $100
million; will not cause a major increase
in costs or prices for consumers,
individual industries, federal, state, or
local government agencies, or
geographic regions; and will not cause a
significant adverse effect on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets,

For this action, the Office of
Management and Budget has waived its
review process required by Executive
Order 12291.

Cattle and bison moved interstate are
moved for slaughter, for use as breeding
stock, or for feeding. Changing the status
of the states of Virginia and Washington
may affect the marketability of cattle
and bison from these states since some
prospective cattle and bison buyers
prefer to buy cattle and bison from
accredited-free states. This may result in
some beneficial economic impact on
some small entities. However, based on
our experience in similar designations of
other states, the impact should not be
significant.

Under these circumstances, the Acting
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not have
a significant economic impact on a
substantial number of small entities.

Paperwork Reduction Act

This rule contains no information
collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501 et
seq.).

_ Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to the
provisions of Executive Order 12372,
which requires intergovernmental
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consultation with state and local
officials. (See 7 CFR Part 3015, Subpart
V.)

List of Subjects in 9 CFR Part 77

Animal diseases, Bison, Cattle,
Transportation, Tuberculosis.

PART 77—TUBERCULOSIS

Accordingly, we are adopting as a
final rule, without change, the interim
rule that amended 9 CFR Part 77 and
that was published at 53 FR 1002-1003
on January 15, 1988.

Authority: 21 U.S.C. 111, 114, 114a, 115-117,
120, 121, 134b, 134f; 7 CFR 2,17, 2.51, and
371.2(d).

Done in Washington, DC, this 15th day of
April, 1988.

James W. Glosser,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 88-8689 Filed 4-19-88; 8:45 am)
BILLING CODE 3410-34-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39
[Docket 86-ANE-27; Amdt. 39-5850]

Airworthiness Directives; Teledyne
Continental Motors 10-360, TS10-360,
0-470, 10-470, TSIO-470, 10-520,
TS10-520, and 10-550 Series Engines
Equipped With Oil Filters

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule; correction.

suMMARY: This document corrects a
typographical error contained in
Amendment No. 39-5850, which
appeared in the Federal Register of
February 12, 1988 at 53 FR 4115.

FOR FURTHER INFORMATION CONTACT:
Jerry C. Robinette, aerospace Engineer,
Propulsion Branch, ACE-140A, Atlanta
Aircraft Certification Office, Federal
Aviation Administration, 1669 Phoenix
Parkway, Suite 210C, Atlanta, Georgia
30349; telephone (404) 991-3810.

Correction

In consideration of the foregoing,
Amendment 39-5850 published in the
Federal Register of February 12, 1988 at
53 FR 41186, is hereby corrected by
removing the words “paragraph 6” in
paragraph (a)(1)(ii) of the Amendment
appearing on page 4118, second column,
and adding “paragraph 7" in lieu
thereof,

1. The authority citation for Part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), and 1423; 49
U.S.C. 106(g) (Revised, Pub. L. 97-449, January
12, 1983); and 14 CFR 11.89.

Issued in Burlington, Massachusetts on
April 8, 1988.
Timothy P. Forte,
Acting Director, New England Region.

[FR Doc. 88-8615 Filed 4-19-88; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 39
[Docket No. 87-ASW-64; Amdt. 39-5874]
Airworthiness Directives; Bell

Helicopter Textron, Inc., Model 214ST
Helicopiers

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) which
requires a periodic visual inspection and
retorque of the tail rotor intermediate
gearbox assembly, a one-time removal
of the intermediate gearbox assembly
for a complete visual inspection, and
removal of barrier tape which may have
caused a loss of torque an the
intermediate gearbox attachment bolts
on Bell Model 214ST helicopters. The
AD is prompted by two reports of cracks
in intermediate gearbox mounting lugs.
Cracking in the mounting lugs could
result in failure of the intermediate
gearbox and subsequent loss of
helicopter directional control.
DATES: Effective Date: April 22, 1988.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of April 22,
1988.

Compliance: As indicated in the body
of AD.
ADDRESSES: The applicable alert service
bulletin may be obtained from Bell
Helicopter Textron, Inc., P.O. Box 482,
Fort Worth, Texas 76101. Attention:
Customer Support, or may be examined
in the Rules Docket, Office of the
Regional Counsel, FAA Southwest
Region, 4400 Blue Mound Road, Fort
Worth, Texas.
FOR FURTHER INFORMATION CONTACT:
Mr. Tyrone D. Millard, FAA, Helicopter
Certification Branch, ASW-170, 76193
0170, telephone (817) 624-5177.
SUPPLEMENTARY INFORMATION: There
have been two reports of cracking in the
tail rotor intermediate gearbox mounting
lugs on 214ST helicopters. Cracking
could occur due to vibration between
the intermediate gearbox and gearbox
support area. The vibration may be
attributed to incorrect torque on the

intermediate gearbox attachment bolts
or to the use of barrier tape instailed
between the intermediate gearbox and
gearbox support area, which could
cause the loss of bolt torque. Cracking in
the mounting lugs could result in
separation of the intermediate gearbox
from the tailboom and a subsequent loss
of helicopter directional control. Since
this condition is likely to exist or
develop on other helicopters of the same
type design, an AD is being issued
which requires visual inspections,
retorquing of the attachment bolts, and
if necessary, a dye penetrant inspection
to determine if cracks are present in the
intermediate gearbox mounting lugs on
Bell Model 214ST helicopters.

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
public procedure hereon are
impracticable and good cause exists for
making this amendment effective in less
than 30 days.

The FAA has determined that this
regulation is an emergency regulation
that is not considered to be major under
Executive Order 12291. It is
impracticable for the agency to follow
the procedures of Executive Order 12291
with respect to this rule since the rule
must be issued immediately to correct
an unsafe condition in aircraft. It has
been further determined that this action
involves an emergency regulation under
DOT Regulatory Policies and Procedures
(44 FR 11034; February 26, 1979). If this
action is subsequently determined to
involve a significant/major regulation, a
final regulatory evaluation or analysis,
as appropriate, will be prepared and
placed in the regulatory docket
(otherwise, an evaluation or analysis is
not required). A copy of it, when filed,
may be obtained from the Regional
Rules Docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety, Incorporation by
reference.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends § 39.13 of Part 39 of the Federal
Aviation Regulations as follows:

PART 39—[AMENDED]

1. The authority citation for Part 39
continues to read as follows:
Authority: 48 U.S.C. 1354(a), 1421 and 1423;

49 U.S.C. 106(g) (Revised, Pub. L. 97-449,
January 12, 1983}; and 14 CFR 11.89.
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§39.13 [Amended]
2. By adding the following new AD:

Bell Helicopter Textron, Inc.: Applies to Bell
Helicopter Textron, Inc., Model 214ST
helicopters certificated in any category.
(Airworthiness Docket No. 87-ASW-64.)

Compliance is required as indicated, unless
already accomplished.

(a) Within the next 25 hours' time in service
after the effective date of this AD, and
thereafter at intervals not to exceed 25 hours'
time in service, perform an inspection of the
tail rotor intermediate gearbox, P/N 214-040-
009-001, as follows:

(1) Remove the fairings and covers as
required to gain access to the intermediate
gearbox.

(2) Visually inspect the three gearbox
mounting lugs for cracks. If a crack indication
is found, inspect using a fluorescent or dye
penetrant method. If a crack is found, remove
and replace the intermediate gearbox case
with a serviceable part before further flight
and accomplish the requirements of
paragraphs (b)(3), (b](5), and (b)(B) of this
AD.

(3) If no cracks are found, verify that the
washer stack-up is in accordance with figure
4, page 16, Section 65-20-00 of the Bell 214ST
Maintenance Manual, Rev. 22, dated May 14,
1987, and determine thal the torque on the
three attachment bolts, P/N AN5H15A, is
100-140 in-Ibs. Resecure the attachment bolts
with MS520995C32 safety wire or equivalent.

(b) Within the next 250 hours’ time in
service after the effective date of this AD,
remove and inspect the tail rotor
intermediate gearbox, P/N 214-040-009-001,
as follows:

(1) Remove the fairings and covers as
required to gain access to the intermediate
gearbox.

(2) Remove the intermediate gearbox and
visually inspect the three gearbox mounting
lugs for eracks. If a crack indication is found,
inspect using a fluorescent or dye penefrant
method. If a crack is found, remove and
replace the intermediate gearbox with a
serviceable part before further flight.

(3) Inspect the intermediate gearbox and
intermediate gearbox support area of the
tailboons for evidence of barrier tape. If
barrier tape is present, it must be removed
before further flight.

(4) Inspect the intermediate gearbox
mounting lugs for evidence of excessive wear
and bolt hole elongation. If wear or bolt hole
elongation is beyond the limits specified on
pages 35 and 36 in Section 65-20-07 or figure
26, page 48, Section 65-20-08, of the Bell
2148T Component Repair and Overhaul
Manual, Rev. 12, dated April 15, 1986, remove
and replace the intermediate gearbox case
with a serviceable part before further flight.

(5) Inspect the intermediate gearbox
tailboom attachment points for excessive
wear or damage. If the wear or damage is
beyond the limits specified in figure 18, page
40B, Section 53-11-00 of the Bell 214ST
Maintenance Manual, Rev. 22, dated May 14,
1987, remove and replace the worn or
damaged parts with serviceable parts before
further flight.

_ [6) Clean the mounting surfaces of the
intermediate gearbox and tailboom using

methyl-ethyl-ketone {MEK), or equivalent
safety solvent. Apply epoxy polyamide
primer or zinc chromate primer to the
mounting surfaces. Do not use barrier tape
during reassembly, Install the gearbox while
the primer is wet. The washer stack-up must
comply with Figure 4, page 16, Section 65-20-
00 of the Bell 214ST Maintenance Manual,
Rev. 22, dated May 14, 1987. Torque the three
attachment bolts, P/N ANSH15A, to 100-140
in-lbs. Secure the bolts with MS20995C32
safety wire or equivalent.

(¢) Upon complying with paragraph (b) of
this AD, the requirements in paragraph (a) of
this AD no longer apply.

(d) In accordance with FAR §§21.197 and
21.199, the helicopter may be flown teo a base
where the requirements of this AD can be
accomplished.

(e) An alternate method of compliance
which provides an equivalent level of safety,
may be used when approved by the Manager,
Helicopter Certification Branch, Federal
Aviation Administration, Forl Worth, Texas
76193-0170.

Note: Compliance with Parts I and 11 of Bell
Helicopter Textron Alert Service Bulletin No.
214ST-87-40, dated 9/17/87, constitutes
compliance with this AD.

The procedure shall be done in accordance
with page 16, Section 65-20-00 and page 40b,
Section 53-11-00 of the Bell 2145T
Maintenance Manual, Rev. 22, dated May 14,
1987; and pages 35 and 36, Section 65-20-07
and page 48, Section 65-20-08 of the Bell
214ST Component Repair and Overhaul
Manual, Rev. 12, dated April 15, 1986.

This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C.
552(a)(1) and 1 CFR Part 51. Copies may
be oblained from Bell Helicopter
Textron, Inc., P.O. Box 482, Fort Worth,
Texas 76101, Attention: Customer
Support. Copies may be inspected at the
Office of the Regional Counsel, FAA,
Southwest Region, 4400 Blue Mound
Road, Fort Worth, Texas, or at the
Office of the Federal Register, 1100 L
Street NW., Room 8401, Washington,
DC.

This amendment becomes effective April
22,1988.

Issued in Fort Worth, Texas, on March 4,
1988.

Don P. Watson,

Acting Director, Southwest Reglon.

[FR Doc. 88-8614 Filed 4-19-88; 8:45 am|
BILLING CODE 4910-13-M

14 CFR Part 39
[Docket No. 87-ANE-62; Amdt. 39-5883 ]

Airworthiness Directives; Teledyne
Continental Motors TSIO-520BE and
CE Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

summARY: This action publishes in the
Federal Register and makes effective as
to all persons an amendment adopting a
new airworthiness directive (AD) which
was previously made effective as to all
known U.S. owners and operators of
certain Teledyne Continental Motors
TSIO-520 series engines by individual
priority letter. The AD requires
inspection to ensure proper fit or crush
of the crankshaft bearing surfaces in the
crankcase, replacement of piston pins,
and imposes interim limitations on
engine operation. The AD is needed to
prevent possible failure of the
crankshaft or the piston pins which
could result in loss of engine power.

DATES: Effective—April 29, 1988, as to
all persons except those persons to
whom it was made immediately
effective by individual priority letter AD
87-26-08, issued December 23, 1887,
which contained this amendment,

Compliance Schedule—As prescribed
in the body of the AD.

Incorporation by Reference—
Approved by the Director of the Federal
Register as of April 29, 1988.

ADDRESSES: The applicable Service
Bulletin may be obtained from Teledyne
Continental Motors, P.O. Box 90, Mobile,
Alabama 36601. A copy of the service
bulletin is contained in the Rules
Docket, Docket Number 87-ANE-62,
Office of the Regional Counsel, Federal
Aviation Administration, New England
Region, 12 New England Executive Park,
Burlington, Massachusetts 01803, and
may be examined between the hours of
8:00 a.m. and 4:30 p.m., Monday through
Friday, except federal holidays.

FOR FURTHER INFORMATION CONTACT:
Jerry Robinette, Aerospace Engineer,
Propulsion Branch, ACE-140A, Atlanta
Aircraft Certification Office, Federal
Aviation Administration, 1669 Phoenix
Parkway, Suite 210C, Atlanta, Georgia
30349; telephone (404) 991-3810.

SUPPLEMENTARY INFORMATION: On
December 23, 1987, priority letter AD 87-
26-08, was issued and made effective
immediately as to all known U.S.
owners and operators of certain
Teledyne Continental TSIO-520 series
engines. The AD requires inspection to
ensure proper fit or crush of the
crankshaft bearing surfaces in the
crankcase, replacement of piston pins,
and imposes interim limitations on
engine operation. There have been
seven crankshaft failures and six piston
pin failures, all of which resulted in
forced landings of aircraft equipped
with TSIO-520BE engines. The TSIO-
520CE has parts in common with the
TSIO-520BE and operates in a similar
environment. AD action was necessary




12916

Federal Register / Vol. 53, No. 76 | Wednesday, April 20, 1988 / Rules and Regulations

to prevent possible failure of the
crankshaft or the piston pins with
resultant loss of engine power.

Since it was found that immediate
corrective action was required, notice
and public procedure thereon were
impracticable and contrary to public
interest, and good cause existed to make
the AD effective immediately by
individual priority letter, issued
December 23, 1987, as to all known U.S.
owners and operators of certain TSIO-
520 engines. These conditions still exist,
and the AD is hereby published in the
Federal Register as an amendment to
Section 39.13 of Part 39 of the Federal
Aviation Regulations to make it
effective as to all persons.

Conclusion

The FAA has determined that this
regulation is an emergency regulation
that is not considered to be major under
Executive Order 12291. It is
impracticable for the agency to follow
the procedures of Executive Order 12291
with respect to this rule since the rule
must be issued immediately to correct
an unsafe condition in aircrafl. It has
been further determined thal this action
involves an emergency regulation under
DOT Regulatory Policies and Procedures
{44 FR 11034; February 26, 1979). If this
action is subsequently determined to
involve a significant/major regulation, a
final regulatory evaluation or analysis,
as appropriate, will be prepared and
placed in the regulatory docket
{otherwise, an evaluation or analysis is
not required). A copy of it, when filed,
may be obtained by contacting the
person identified under the caption “FOR
FURTHER INFORMATION CONTACT".

List of Subjects in 14 CFR Part 39

Engines, Air transportation, Aircraft,
Aviation safety, Incorporation by
reference.

Adoption of the Amendment

Accordingly. pursuant to the authority
delegated to me, the Federal Aviation
Administration (FAA) amends Part 39 of
the Federal Aviation Regulations (FAR)
as follows:

PART 39—[AMENDED]

1. The authority citation for Part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421, and 1423;
49 U.S.C. 106{g) (Revised Pub. L. 97449,
January 12, 1983); and 14 CFR 11.89.

§39.13 [Amended]

2. By adding to § 39.13 the following

new airworthiness directive (AD):

Teledyne Continental Moters (TCM): Applies
to TSIO-520BE and CE engines.

Compliance is required as indicated, unless
already accomplished.

To prevent possible failure of the
crankshaft and piston pins, accomplish the
following:

(a) Thru-bolt torque check:

(1) For TSIO-520BE engines, before further
flight, accomplish in accordance with
paragraph I of TCM Service Bulletin (SB)
M87-25, dated December 15, 1987.

(2) For TSIO-520CE engines, within the
next 25 hours of operation, accomplish in
accordance with paragraph | of TCM SB
M87-26, dated December 21, 1987.

(3) If the force required to rotate the
propeller per paragraph IA of either SB is not
within the normal 10 to 20 pounds, or the
crankshaft has no end play, the engine must
be removed from service.

(4) If after torqueing the thru-bolts per
paragraph IC of either SB. the force required
to rotate the propeller has increased above
the previously recorded value by more than 3
pounds, or the crankshaft has no end play,
the engine must be removed from service.

(b) Piston pin replacement and crankshaft
bearing inspection:

(1) For TSIO-520BE engines, before further
flight, accomplish in aceordance with
paragraph Il of TCM SB M87-25, dated
December 15, 1987,

(2) For TSIO-520CE engines, within the
next 25 hours operation, accomplish in
accordance with paragraph Il of TCM SB
M87-26, dated December 21, 1987.

(3) If there is evidence that the bearing has
shifted per figure B of either SB, the engine
must be removed from service.

(c) Final thru-bolt torque check and
reassembly of engine:

{1) For TSIO-520BE engines, before further
flight, accomplish in accordance with
paragraph I of TCM SB M87-25, dated
December 15, 1987.

(2) For TSIO-520CE engines, within the
next 25 hours of operation, accomplish in
accordance with paragraph 111 of TCM SB
Mg7-26, dated December 21, 1987.

(3) If the force required to rotate the
propeller per paragraph UIA of either SB has
increased above the value recorded in
paragraph {a){4) of this AD, or the crankshaft
has no end play, the engine must be removed
from service.

(d} For TSIO-520CE engines only, before
further flight, fabricate and install on the
aircraft instrument panel, as near as possible
to the manifold pressure gauge and in clear
view of the pilot, the following placard using
letters at least 0.10 inch high: “Take-off—No
change in Manifold Absolute Pressure (MAP)
Climb—MAP 31 inches mercury or less
Cruise—MAP 25 inches mercury or less”.

(1) Place a copy of this AD in the pilot's
operating handbook.

(2) Operate the aircraft in accordance with
these power limitations.

(3) Placard and restrictions may be
removed when the requirements of paragraph
a(2), b(2), and ¢(2) of this AD have been
accomplished, or upon installation of a
serviceable engine.

(e) Make appropriate log book entry
showing compliance with this AD.

(f) Aircraft may be ferried in accordance
with the provisions of Federal Aviation

Regulations (FAR) 21.197 and 21.199 to a base
where the AD can be accomplished.

(g) Upon request, an equivalent means of
compliance with the requirements of this AD
may be approved by the Manager, Atlanta
Aircraft Certification Office, Federal Aviation
Administration, 1669 Phoenix Parkway, Suite
210C, Atlanta, Georgia 30349.

(h) Upon submission of substantiating data
by an owner or operator through an FAA
Maintenance Inspector, the Manager, Atlanta
Aircraft Certification Office, Federal Aviation
Administration, Central Region, may adjust
the compliance times specified in this AD.

TCM Mandatory Service Bulletin M87-25,
dated December 15, 1987, and TCM
Mandatory Service Bulletin M87-26, dated
December 21, 1987, identified and described
in this document are incorporated herein and
made a part thereof pursuant te 5 U.S.C.
552(a)(1).

All persons affected by this directive
who have not already received these
documents from the manufacturer may
obtain copies upon request to Teledyne
Continental Motors, P.O. Box 90, Mobile,
Alabama 36601.

These documents may also be
examined at the Office of the Regional
Counsel, Federal Aviation
Administration, New England Region, 12
New England Executive Park,
Burlington, Massachusetts 01803, Room
311, Docket No. 87-ANE-62, between
the hours of 8:00 a.m. and 4:30 p.m.,
Monday through Friday, except federal
holidays.

This amendment becomes effective
April 29, 1988 as to all persons except
those persons to whom it was made
immediately effective by individual
priority letter, issued December 23, 1987,
which contained this amendment.

Issued in Burlington, Massachusetts, on
March 17, 1988.

Jack A. Sain,

Acting Director, New England Region.
[FR Doc. 88-8612 Filed 4-19-88; 8:45 am|
BILLING CODE 4910-13-M

14 CFR Part 71
[Airspace Docket No. 87-ANM-21]

Alteration to Control Zone, Portland,
OR

AGENCY: Federal Aviation
Administration (FAA), DOT.

AcTioN: Final rule.

suMMARY: The nature of this action is to
reflect the name change of a
navigational facility currently contained
in the Portland, Oregon, control zone
description. For operational reasons it is
necessary to change the name and
identifier of the Portland, Oregon,
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VORTAC (PDX) to Battleground,
Washington VORTAC (BTG).

EFFECTIVE DATE: 0901 U.T.C., May 5,
1988.

FOR FURTHER INFORMATION CONTACT:
Robert L. Brown, ANM-535, Federal
Aviation Administration, Docket No. 87—
ANM-21, 17900 Pacific Highway South,
C-68966, Seattle, Washington 98168,
Telephone: (206) 431-2535.

SUPPLEMENTARY INFORMATION:
History

The Portland International Airport is
located in Oregon. The Portland very
high frequency, omni-directional radio
range and tactical air navigational aid
(VORTAC) is located in the State of
Washington. According to Federal
Aviation Regulations (FAR) guidelines,
navigational aids not located within the
confines of the airport boundaries
should not retain that airport's name.
Therefore, the Portland VORTAC has
been renamed Battleground VORTAC
(BTG). This action amends the current
Portland Control Zone description.

The Rule

This amendment to Part 71 of the
Federal Aviation Regulations (14 CFR
Part 71) is to amend the description of
the Portland Control Zone to read
"Battleground” where “Portland"
appears. Section 71.171 of Part 71 of the
Federal Aviation Regulations was
republished in Handbook 7400.6D dated
January 4, 1988. Under the
circumstances presented, the FAA
concludes that there is an immediate
need for a regulation to amend the
description of the Portland Control Zone
by deleting the word “Portland" and
substituting the word “Battleground”
where it appears. Therefore, I find that
notice and public pracedure under 5
U.S.C. 553(b) are unnecessary because
this action is a minor amendment in
which the public would not be
particularly interested. In consideration
of the immediate need to change the
name in order to avoid any confusion, I
find that good cause exists for making
this rule effective in less than 30 days in
order to promote the safe and efficient
handling of air traffic in that area.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current.

It therefore—(1) is not a “‘major rule”
under Executive Order 12291; (2) is not a
"significant rule"" under DOT Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory

evaluation as the anticipated impact is
so minimal.

Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule
will not have a significant economic
impact in a substantial number of small
entities under the criteria of the
Regulatary Flexibility Act.

List of Subjects in 14 CFR Part 71
Aviation safety, Control zones.
Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me, Part 71 of the Federal
Aviation Regulations (14 CFR Part 71) is
amended as follows:

PART 71—{AMENDED]

1. The authority citation for Part 71
continues to read as follows:

Authority: 49 U.S.C. 1348(2a), 1510;
Executive Order 10854; 48 U.S.C. 108(g)
(Revised Pub, L. 97449, January 12, 1983); 14
CFR 11.69.

§71.171 [Amended]

2. Section 71.171 is amended as

follows:

Portland Oregon [Amended]

By removing the word “'Portland VORTAC"

and substituting the word “Battleground
VORTAC."

Issued in Seattle, Washington, on March
31, 1988.

Temple H. Johnson, Jr.,

Manager, Air Traffic Division Northwest
Mountain Region.

[FR Doc. 88-8613 Filed 4-19-88; 8:45 am|
BILLING CODE 4910-13-M

14 CFR Part 71
[Airspace Docket No. 87-AWP-35]

Revision to the Kingman, AZ;
Transition Area

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action revises the
Kingman, AZ, transition area and
enlarges the 700 foot transition area to
provide additional controlled airspace
for aircraft on the Very High Frequency
Omni-directional Range/Distance
Measuring Equipment (VOR/DME)
Runway 21 instrument approach
procedure to the Kingman Municipal
Airport. This action also enlarges the
1,200 foot transition area west of the
Kingman Municipal Airport to provide
additional controlled airspace for
instrument flight rules (IFR) departures.

EFFECTIVE DATE: 0901 U.t.c,, June 30,
1988.

FOR FURTHER INFORMATION CONTACT:
Frank T. Torikai, Airspace and
Procedures Specialist, Airspace and
Procedures Branch AWP-530, Air
Traffic Division, Western-Pacific
Region, Federal Aviation
Administration, 15000 Aviation
Boulevard, Lawndale, California 90261,
telephone (213) 297-1648.

SUPPLEMENTARY INFORMATION:
History

On January 14, 1988, the FAA
proposed to amend Part 71 of the
Federal Aviation Regulations (14 CFR
Part 71) to revise the Kingman, AZ,
transition area [53 FR 907). Interested
parties were invited to participate in this
rulemaking proceeding by submitting
written comments on the proposal to the
FAA. No comments objecting to the
proposal were received. Except for
editorial changes, this amendment is the
same as that proposed in the notice.
Section 71.181 of Part 71 of the Federal
Aviation Regulations was republished in
Handbook 7400.6D dated January 4,
1988.

The Rule

This amendment to Part 71 of the
Federal Aviation Regulations revises the
Kingman, AZ, transition area. This
revision provides additional controlled
airspace for aircraft on the VOR/DME
RWY 21 instrument approach procedure
to the Kingman Municipal Airport and
for IFR departures from the Kingman
Municipal Airport.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a “major
rule” under Executive Order 12291; (2) is
not a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 25, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act,

List of Subjects in 14 CFR Part 71
Aviation safety, transition areas.
Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me, Part 71 of the Federal
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Aviation Regulations (14 CFR Part 71) is
amended, as follows:

PART 71—[AMENDED]

1. The authority citation for Part 71
continues to read as follows:

Authority: 49 U.S.C. 1348(a), 1354(a), 1510;
Executive Order 10854; 49 U.S.C. 106(g)
(Revised Pub. L. 97-449, January 12, 1983); 14
CFR 11.89.

§71.181 [Amended]

2. Section 71.181 is amended as
follows:

Kingman, AZ [Revised]

That airspace extending upward from 700
feet above the surface within a 5-mile radius
of the Kingman Municipal Airport (lat.
35°15'34"N., long. 113°56'14"W.); and that
airspace within 5 miles each side of the
Kingman VOR 025° radial extending from the
5-mile radius area to 19 miles northeast of the
VOR; that airspace extending upward from
1,200 feet above the surface within 5 miles
southeast and 9 miles northwest of the
Kingman VOR 025° and 205° radials,
extending from 13 miles southwest to 38 miles
northeast of the VOR; and that airspace
bounded by a line beginning at lat.
35°24'46"N., long. 114°01'31"W.; to lat
35°08'44”'N., long. 114°10°28"W.; to lat.
35°21"15"N., long. 114°13'25"W.;’ to the point
of beginning.

Issued in Los Angeles, California, on April
5, 1988,

Jacqueline L. Smith,

Manager, Air Traffic Division, Western-
Pacific Region,

[FR Doc. 88-8617 Filed 4-19-88; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 71
[Airspace Docket No. 87-AWP-34]

Revision to the Parker, CA, Transition
Area

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action revises the
Parker, CA, transition area. This
provides controlled airspace for aircraft
executing the Very High Frequency
Omni-directional Range/Distance
Measuring Equipment (VOR/DME-A)
instrument approach procedure to the
Avi Suquilla Airport, Parker, CA.
EFFECTIVE DATE: 0901 UTC, June 30,
1988.

FOR FURTHER INFORMATION CONTACT:
Frank T. Torikai, Airspace and
Procedures Specialist, Airspace and
Procedures Branch, AWP-530, Air
Traffic Division, Western-Pacific
Region, Federal Aviation
Adminisiration, 15000 Aviation

Boulevard, Lawndale, California 90261,
telephone (213) 297-1648.

SUPPLEMENTARY INFORMATION:
History

On January 14, 1988, the FAA
proposed to amend Part 71 of the
Federal Aviation Regulations (14 CFR
Part 71) to revise the Parker, CA,
transition area (53 FR 908). Interested
parties were invited to participate in this
rulemaking proceeding by submitting
written comments on the proposal to the
FAA. No comments objecting to the
proposal were received. Except for
editorial changes, this amendment is the
same as that proposed in the notice.
Section 71.181 of Part 71 of the Federal
Aviation Regulations was republished in
Handbook 7400.6D dated January 4,
1988.

The Rule

This amendment to Part 71 of the
Federal Aviation Regulations revises the
Parker, CA, transition area. This action
provides controlled airspace for aircraft
executing the VOR/DME-A instrument
approach procedure to the Avi Suquilla
Airport, Parker, California.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a “major
rule” under Executive Order 12291; (2) is
not a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 25, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71
Aviation safety, Transition areas.
Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me, Part 71 of the Federal
Aviation Regulations (14 CFR Part 71) is
amended, as follows:

1. The authority citation for Part 71
continues to read as follows:

Authority: 49 U.S.C. 1348(a), 1354(a), 1510;
Executive Order 10854; 49 U.S.C. 106(g)
(Revised Pub. L. 97-449, January 12, 1983); 14
CFR 11.69.

§71.181 [Amended]
2. §71.181 is amended as follows:

Parker, CA. [Revised]

That airgpace extending upward from 700
feet above the surface within a 5.5 mile
radius of Avi Suquilla Airport (lat. 34°09'03"
N., long. 114"16'14” W.); and that airspace
extending upward from 1200 feet above the
surface within 10 miles northwest and 7 miles
southeast of the Parker VORTAC 071° and
251" radials extending from 9 miles southwest
to 28 miles northeast of the VORTAC.

Issued in Los Angeles, California, on April
7,1988.

Jacqueline L. Smith,
Manager, Air Traffic Division, Western-
Pacific Region.

[FR Doc. 88-8618 Filed 4-19-88; 8:45 am|
BILLING CODE 4210-13-M

—_—

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Parts 200, 230 and 239

[Release No. 33-6768; File No. S7-28-87]

Compensatory Benefit Plans and
Contracts

AGENCY: Securities and Exchange
Commission.

ACTION: Final rules..

SUMMARY: The Commission announces
the adoption of a new Rule 701, new
temporary Rules 702 and 703, and the
new Form 701 which provide an
exemption from the registration
requirements of the Securities Act of
1933 (the “Securities Act”) for offers and
sales of securities pursuant to certain
compensatory benefit plans or written
contracts.

EFFECTIVE DATE: May 20, 1988.

FOR FURTHER INFORMATION CONTACT:
Richard K. Wulff or John D. Reynolds,
(202) 272-2644, Office of Small Business
Policy Division of Corporation Finance,
Securities and Exchange Commission,
450 Fifth Street, NW., Washington, DC
20549,

SUPPLEMENTARY INFORMATION: On
January 16, 1987, the Commission
published for comment ! proposed Rule
701 which would be authorized by
section 3(b) of the Securities Act, 2 to
provide an exemption from the
registration requirements of such Act for
certain offers and sales of securities
made pursuant to the terms of
compensatory benefit plans or written
compensation agreements by issuers
that are not subject to the reporting
requirements of section 13 or 15(d) of the

! Release No. 33-8683 {January 186, 1987) |52 FR
3015). This proposal generated 26 comment letters.
215 U.S.C. 77a et seq.
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Securities Exchange Act of 1934 (the
"Exchange Act").® That notice of
proposed rulemaking also published for
comment a temporary Rule 702 which
would establish a notification
requirement to the Commission when a
certain level of sales had been made
pursuant to Rule 701, Form 701 was
proposed to serve as the requisite
notification. On July 30, 1987, the
Commission published for comment ¢ a
reproposal consisting of Rules 701 and
702 and new temporary Rule 703, which
would disqualify an issuer from the use
of Rule 701 if it were found to have
violated Rule 702.

Certain revisions to the proposals
have been made and are addressed in
this release.

I. Summary of the New Rules and Form

The concern which has been raised by
many privately-held companies with
regard to the regulatory and other costs
involved in providing securities as
compensatory measures or incentives is
sought to be addressed by this
regulatory series, designated Rules 701,
702, 703 and Form 701.

A. Rule 701

The substantive exemptive provision
draws its authority from section 3(b) of
the Securities Act and permits certain
offers and sales of securities in
connection with compensatory benefit
plans and contracts to be effected
without registration under the Securities
Act,

(1) Preliminary Notes

Rule 701 is prefaced by six
preliminary notes. The initial four notes
are ag initially proposed. The first note
indicates that the antifraud provisions of
the federal securities laws may require
that disclosure be made to securities
purchasers even though the rule dictates
no specific disclosure requirements;
furthermore, that the rule only relates to
the Securities Act's registration
requirements. The second note
recognizes the applicability of state law
to transactions such as the ones
encompassed by Rule 701. The third
note indicates that use of the rule does

*15 U.S.C. 78a et seq. Foreign issuers submitting
h‘nmc country reports pursuant to Rule 12g3-2 {17
CFR 240.12g3-2| are eligible to rely on Rule 701, This
Position will permit U.S. employees to participate in
securities offerings made under compensatary
arrangements of such foreign issuers.

4 Release No. 33-5726 (July 30, 1987) (52 FR 29033).
The Commission received an additional 9 comment
letters regarding these revised proposals. The
comment letters and ies of the ts for
the initial proposals and the reproposals (File No.
57-28-87) are available for public inspection and *
copying at the Commission's Public Reference
Room, 450 Fifth Street, NW., Washington, DC 20549,

not constitute an exclusive election. The
fourth note states that only issuers may
use Rule 701, for it is not available for
resales.

Twao new notes have been added,
which are designed to emphasize the
extent of the exemption's coverage. The
fifth preliminary note, included at the
suggestion of commenters, makes clear
thal the purpose of the rule is to
facilitate the use of securities for
compensation. Rule 701 does not exempt
offers and sales designed to raise
capital. The final note, common to
several of the Commission's exemptive
rules, states that plans or schemes
designed to evade the registration
requirements of the Securities Act, while
in technical compliance with Rule 701,
are required to be registered.

(2) The Exemptive Provision

The exemption provided by Rule
701(a) and (b) permits the offer and sale
of securities by a non-reporting
company pursuant to the terms of
compensatory benefit plans or written
contracts between the issuer or its
parents or majority-owned subsidiaries
and their employees, directors, general
partners, trustees (if a business trust),
officers, consultants and advisers.
Although the Commission originally
believed that broadening the rule to
include consultants could go beyond the
compensatory purposes of the provision,
commenters have repeatedly stated that
this limitation is unnecessary because
securities issuances to such parties also
can be for compensatory and not capital
raising purposes and thus there is no
meaningful basis for distinguishing
between issuances to them and to
employees. The Commission has been
persuaded by the commenters on this
issue. In addition, the concern expressed
by the Commission in the July release
about use of the rule for
noncompensatory purposes is addressed
by new Preliminary Note 5 and the
conditions in the exemption requiring a
written plan or contract. Consequently,
the rule has been modified to extend to
consultants and advisers who provide
bena fide services to a company, its
parents or majority-owned subsidiaries.

Reproposed Rule 701 would have
permitted offers up to $5 million and
sales up to 15% of total assets in each of
an issuer's fiscal years. In no event
would sales in excess of $5 million have
been permitted in any fiscal year. The
Commission is concerned that a sales
ceiling based solely on total assets
waould restrict the usefulness of the
exemption to certain non-reporting
companies, including new companies
and service companies with low asset

levels and start-up companies with
research and development costs that
may niot have been capitalized. The final
rule provides an alternative to the asset-
based formula and permits in any event
a minimum level of offers and sales.
Under the rule, the amount of securities
that may be subject to outstanding
offers in reliance on Rule 701 plus the
amount of securities sold in the
preceding 12 months in reliance on Rule
701 may not exceed the greater of
$500,000 or amounts determined under
two different formulas. One formula
limits this amount to 15% of the issuer's
total assets measured at the end of the
issuer's last fiscal year. The second
formula restricts the amount to no more
than 15% of the outstanding securities of
the class being offered. In any case, the
aggregate offering price of securities
subject to outstanding offers and sold in
the preceding 12 months may not exceed
$5 million. The revisions to the levels of
permissible offers and sales as well as
the rolling 12-month period are intended
to increase the flexibility and utility of
the exemptive provision.

Under the rule, the aggregate amount
of offers in any 12-month period may not
exceed the permissible level of sales in
such period. Therefore, the proposed
provisions which would have permitted
additional sales in the event of the
effectiveness of a registration statement,
the announcement of a business
combination or the termination of
employment as a result of the death or
disability of a participant are
unnecessary and have been deleted.

No change has been made in the
provisions which make the exemption
available for transactions within the
description of the rule but commenced
prior to its effectiveness, if the ultimate
sales occur after the rule's adoption. As
proposed, offers made by an issuer prior
to its becoming subject to the Exchange
Act reporting provisions may be
consummated afterwards in reliance
upon Rule 701. Issuers registered or
required to be registered under the
Investment Company Act of 1940 ® may
not use Rule 701.

In view of the compensatory nature of
the transactions covered by the rule,
aggregation principles only consider
offerings under Rule 701 within the
preceding 12-month period. The ceilings
for other transactions made in reliance
upon different rules promulgated
pursuant to section 3(b) of the Securities
Act are not affected by Rule 701 offers
and sales. The addition of the formula
permitting a number of shares to be
offered and sold necessitates additional

© 15 U.S.C. 80a-1 et seq.
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wording to the aggregation principles,
which now exclude numbers of shares
from the respective calculations as well.

The possible integration of Rule 701
offerings with other offerings is a matter
of concern and has been repeatedly
raised by commenters and noted by the
Commission. Rule 701 addresses this
concern by specifically stating that all
offers and sales pursuant to its rubric
are deemed to be a part of a single,
discrete offering; consequently, Rule 701
transactions need not be integrated into
any other offering made by the issuer or
vice versa. It should be noted, however,
that as public offerings are permitted
under Rule 701, a general solicitation
issue may result where offering
materials for a Rule 701 transaction are
generally used and an issuer is relying
upon some other exemption for a limited
offering involving the same or a similar
compensation plan or arrangement,

Rule 701 specifies that all cash,
property, notes, cancellation of
indebtedness and other consideration
should be included in calculating the
aggregate offering price of securities
issued in reliance on the rule. Services
rendered by an employee as part of his
or her regular employment would not be
considered additional consideration.®
However, if securities are issued to
consultants or advisers as payment for
services, the value of such services
should be included in the aggregate
offering price.

A definition of “compensatory benefit
plan” is contained in the rule, which is
patterned on Rule 405.7 In addition, the
rule dictates that both plans and
contracts relating to compensation be in
writing and be delivered to participants.
In this way, all parties involved in the
transactions will have appropriate
information in hand with respect to the
governing terms of the transactions. As
proposed, interests that would be
separate securities in compensatory
benefit plans ® also are exempted by
virtue of Rule 701.

The July reproposal required that the
benefit plan be established by the
issuer. As long as the issuance of the
securities has been authorized by the
issuer, there does not appear to be a
need to require that the issuer also
establish the plan; thus that requirement
has been eliminated.

® It should be noted that generally accepted
accounting principles require that compensation
expense be recorded for any securities issued at
less than fair market value,

717 CFR 230.405.

* See Release Nos. 33-6281 (January 15, 1981) [46
FR 8446}, 33-6188 {February 1, 1990) [45 FR 8960).

(3) Limitations on Resales

As proposed, securities issued in a
Rule 701 transaction were to have the
status of securities acquired in a
transaction under section 4(2) of the
Securities Act, reflecting the
Commission's concern that resales
without an appropriate exemption or
registration would permit Rule 701 to be
used to carry out distributions beyond
the employee-consultant group covered
by the Rule. To obviate any confusion
that might result from a reference to the
“non-public” offering exemption in a
rule which permits public offerings, Rule
701 securities have been defined to be
“restricted securities” for purposes of
Rule 144 ® and be resold if the terms of
that rule are fully complied with,
including the holding period,
notwithstanding that the offering may
not be a private placement. The issuer's
obligation to ensure that no improper
distribution of these securities occurs
without registration or appropriate
exemption is now specified in the text of
the Rule. When an issuer becomes
subject to the reporting provisions of the
Exchange Act, shares acquired in Rule
701 transactions may be resold 90 days
thereafter without compliance with
paragraphs (c), (d), (e) and (h) of Rule
144 if the person is not an affiliate of the
issuer or under Rule 144 without
compliance with paragraph (d), if an
affiliate.

B. Temporary Rules 702 and 703

Rule 702 requires the filing of Form
701, a notification with the Commission
no later than 30 days following the first
sales which bring aggregate Rule 701
sales over $100,000, not $50,000 as
proposed. Commenters suggested that a
higher threshold for the filing
requirement might cause more issuers to
become aware of the responsibility
before the notice became due thus
resulting in broader compliance with the
provision. To further broad compliance,
the Commission has adopted the
suggestion of the commenters, Annual
amendments are required within 30 days
after the close of the issuer's fiscal year.
Failure to comply with the provisions of
Rule 702 constitutes a violation of the
Rule, for which the Commission can
seek judicial relief. Rule 703 constitutes
an issuer disqualifier from the use of
Rule 701 where the issuer has been
found to have violated Rule 702. The
Commission has the authority to waive
these disqualifications in appropriate
cases for good cause shown by the
issuer. In order to facilitate the
processing of these waiver requests, the

17 CFR 230.144.

Commission is amending its delegation
of authority rules to indicate that the
Director of the Division of Corporation
Finance may grant such applications.!?

Both Rules 702 and 703 have been
adopted on a temporary basis of five
years. After that time, the Commission
will review the need for these
requirements.

C. Form 701

Form 701 is a one-page notification,
requiring disclosure about the issuer and
the compensatory arrangements
pursuant to which the securities are
being offered. It also requires
information about the amounts of
securities offered and sold, the issuer's
total assets and outstanding securities
of the class offered. Changes to Form
701 have been made to conform the
information requested to the terms of
the rule.

IL. Availability of Final Regulatory
Flexibility Analysis

A Final Regulatory Flexibility
Analysis in accordance with the
Regulatory Flexibility Act regarding
Rules 701, 702, 703 and Form 701 has
been prepared. A summary of the
corresponding Initial Regulatory
Flexibility Analysis was included in the
proposing release. Members of the
public who wish to obtain a copy of the
Final Regulatory Flexibility Analysis
should contact John D. Reynolds in the
Office of Small Business Policy, Division
of Corporation Finance, U.S. Securities
and Exchange Commission, 450 Fifth
Street, NW., Washington, DC 20549.

IIL, Cost-Benefit Analysis

No specific data was provided on the
Commission’s request for costs and
benefits of the proposals. It does appear
however that there may be significant
savings especially to small issuers and
considerable benefits to compensated
persons who have in the past been
deprived of the opportunity to receive
securities as an incentive or in payment
for their services. The Commission
believes that the rules will not adversely
affect investor protection.

IV. Statutory Basis and Text of the Rules

The new rules and Form are being
adopted pursuant to sections 3(b) and
19(a) of the Securities Act.

19 In this regard, the Commission finds that in
accordance with section 553(b) of the
Administrative Procedure Act, 5 U.S.C. 553(b), this
action relates solely to agency organization,
procedure or practice and thus obviates the
necessity for notice and prior publication,
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List of Subjects in 17 CFR Parts 200, 230
and 239

Administrative practice and
procedure, Freedom of information,
Privacy, Reporting and recordkeeping
requirements, Securities,

Text of Amendments

Accordingly, Title 17, Chapter II of the
Code of Federal Regulations is amended
as follows:

PART 200—ORGANIZATION:
CONDUCT AND ETHICS: AND
INFORMATION REQUESTS

1. The authority citation for Part 200
continues to read, in part, as follows:

Authority: Secs. 19, 23, 48 Stat, 85, 901, as
amended, sec. 20, 49 Stat. 833, sec. 319, 53
Stat. 1173, secs. 38, 211, 54 Stat. 841, 851; 15
U.S.C. 77s, 78w, 78t, 77sss, 80a-37, B0b-11,
unless otherwise noted, * * *

2. Section 200.30-1 is amended by
adding a new paragraph (j) as follows:

§200.30-1 Delegation of authority to
Director of Division of Corporation Finance.

" b4 " * *

(j) With respect to the Securities Act
of 1933 (15 U.S.C. 77a et seq.) and Rule
701 thereunder (§ 230.701 of this
chapter), to authorize the granting of
applications under Rule 703(b)

(§ 230.703(b) of this chapter) upon a
showing of good cause that it is not
necessary under the circumstances that
an exemption under Rule 701 be denied.

PART 230—GENERAL RULES AND
REGULATIONS, SECURITIES ACT OF
1933

3. The authority citation for Part 230
continues to read, in part, as follows:

Authority: Sections 230.100 to 230.174
issued under Sec. 19, 48 Stat. 85 as amended;
15U.8.C, 778, * * *

4. By revising § 230.144(a)(3) to read
as follows:

§230.144° Persons deemed not to be
engaged in a distribution and therefore not
underwriters.

(a) LI A 3

(3) The term “restricted securities”
means securities that are acquired
directly or indirectly from the issuer, or
from an affiliate of the issuer, in a
transaction or chain of transactions not
involving any public offering, or
securities acquired from the issuer that
are subject to the resale limitations of
Regulation D or Rule 701(c) (§ 230.701(c)
of this chapter) under the Act, or
securities that are subject to the resale
limitations of Regulation D and are

acquired in a transaction or chain of
transactions not involving any public
offering.
- * .- - -

5. By adding a new § 230.701 to read
as follows:

§ 230.701 Exemption for offers and sales
of securities pursuant to certain
compensatory benefit plans and contracts
relating to compensation.

Preliminary Notes: (1) Nothing in this rule
is intended to be or should be construed as in
any way relieving issuers or persons acting
on behalf of issuers from providing disclosure
to employees or other persons within the
scope of the rule adequate to satisfy the
antifraud provisions of the federal securities
laws. The rule only provides an exemption
from the registration requirements of the
Securities Act of 1933 (the “Act") [15 U.S.C,
77a et seq.].

(2) Nothing in the rule obviates the need to
comply with any applicable state law relating
to the offer and sale of securities.

(3) Attempted compliance with the rule
does not act as an exclusive election; the
issuer can also claim the availability of any
other applicable exemption.

(4) The rule is only available to the issuer
of the securities and not to any affiliate of the
issuer or to any other person for reselling the
securities. The rule provides an exemption
only for the transactions in which the
securities are offered or sold by the issuer,
not for the securities themselves.

(5) In view of the primary purpose of the
rule, which is to provide an exemption from
the registration requirements of the Act for
securities issued in compensatory
circumstances, the rule is not available for
plans or schemes to circumvent this purpose,
such as to raise capital. In such cases,
registration or some other exemption from
registration under the Act is required.

(6) The exemption provided by the rule is
not available to any issuer for any
transaction which, while in technical
compliance with such rule, is part of a plan or
scheme to evade the registration provisions
of the Act. In such cases, registration under
the Act is required.

(a) Exemption. Offers and sales of
securities that satisfy the provisions of
paragraphs (b) and (c) of this § 230.701
by an igsuer that is not subject to the
reporting requirements of section 13 or
15(d) of the Securities Exchange Act of
1934 (the “Exchange Act") [15 U.S.C. 78a
et seq.] and is not an investment
company registered or required to be
registered under the Investment
Company Act of 1940 [15 U.S.C. 80a-1 et
seq.] shall be exempt from the
provisions of section 5 of the Act by
virtue of section 3(b) of the Act. Issuers
may rely on this rule with respect to
offers made prior to the adoption of this
§ 230.701 if in accordance with this
section had it been in effect, or offers
made pursuant to this § 230.701 prior to
the issuer becoming subject to the
reporting requirements of section 13 or

15(d) of the Exchange Act, and sales
consummating such offers may be made
thereafter in reliance upon this
provision.

(b) Conditions to be met. (1) An
exemption under this § 230.701 applies
only to offers and sales of an issuer's
securities (i) pursuant to a written
compensatory benefit plan and interests
in such a plan established by that issuer,
its parents or majority-owned
subsidiaries for the participation of their
employees, directors, general partners,
trustees (where the issuer is a business
trust), officers, or consultants or
advisers, provided that bona fide
services shall be rendered by
consultants or advisers and such
services must not be in connection with
the offer and sale of securities in a
capital-raising transaction, or (iii)
pursuant to a written contract relating to
the compensation of such persons.

(2) For purposes of § 230.701 and 702,
a compensatory benefit plan means any
purchase, savings, option, bonus, stock
appreciation, profit sharing, thrift,
incentive, pension or similar plan.

(3) The issuer, its parent or majority-
owned subsidiary shall provide each
participant in a compensatory benefit
plan with a copy of such plan. A copy of
a written contract relating to
compensation shall be provided to the
parties.

(4)(i) Aggregate offering price means
the sum of all cash, property, notes,
cancellation of debt or other
consideration to be received by the
issuer for the issuance of the securities.
Non-cash consideration should be
valued in reference to bona fide sales of
that consideration made within a
reasonable time, or, in the absence of
sales, on the fair value as determined by
an accepted standard.

(ii) No adjustment to the aggregate
offering price in this section shall be
made for other offerings made in
reliance upon other rules or regulations
adopted pursuant to section 3(b) of the
Act, The aggregate offering price under
other rules and regulations adopted
pursuant to section 3(b) shall not be
reduced by offerings made under this
§ 230.701.

(iii) The number of shares permitted to
be offered and sold under
§ 230.701(b)(5)(ii) shall not be reduced
by the number of shares offered or sold
in reliance upon other rules or
regulations adopted pursuant to section
3{b) of the Act, or vice versa.

(5) The amount of securities offered
and sold in reliance on § 230.701 shall
not exceed the greater of $500,000 or the
amount determined by (b)(5)(i) er (ii) of
this section; provided, however, that the
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aggregate offering price of securities of
the issuer subject to outstanding offers
made in reliance on § 230.701 plus
securities of the issuer sold in the
preceding 12 months in reliance on

§ 230.701 shall in no event exceed
$5.,000,000.

(i) The aggregate offering price of
securities of the issuer subject to
outstanding offers in reliance on
§ 230.701 plus securities of the issuer
sold in the preceding 12 months in
reliance on § 230.701 shall not exceed
15% of the total assets of the issuer,
measured al the end of its last fiscal
year; or

(ii) The number of securities of the
issuer subject to outstanding offers in
reliance on § 230.701 plus securities of
the issuer sold in the preceding 12
months in reliance on § 230.701 shall not
exceed 15% of the outstanding securities
of that class. The outstanding securities
of a class shall include securities of that
class issuable pursuant to the exercise
of outstanding options, warrants, rights
or conversion of convertible securities,
unless such options, warrants, rights or
convertible securities were issued under
§ 230.701. If the securities offered or sold
under § 230.701 are convertible
securities, the number of securities
subject to outstanding offers and sold
under this subsection shall be deemed to
be the shares of the securities into
which such securities may be converted.

(6) Offers and sales exempt pursuant
to this § 230.701 are deemed to be a part
of a single, discrete offering and are not
subject to integration with any other
offering or sale whether registered under
the Act or otherwise exempt from the
registration requirements of the Act.

(c) Resale limitations. (1) Securities
issued pursuant to this § 230.701 are
deemed to be “restricted securities' as
defined in § 230.144.

(2) Resales of such securities must be
in compliance with the registration

requirements of the Act or an exemption
therefrom.

(3) Ninety days after the issuer
becomes subject to the reporting
requirements of section 13 or 15{d) of the
Exchange Act, securities issued in a
§ 230.701 transaction may be resold by
persons other than affiliates in reliance
on § 230.144 without compliance with
paragraphs (c), (d). (e) and (h) thereof,
and by affiliates without compliance
with paragraph (d) thereof.

6. By adding a new temporary
§ 230.702(T) to read as follows:

§230.702(T) Notice of sales pursuant to
an exemption under § 230.701.

(a) The issuer shall file with the
Commission five copies of a notice on
Form 701 [17 CFR 239.701] not later than
30 days after the first sale of securities
which brings the aggregate sales
pursuant to benefit plans and/or
contracts relating to compensation
exempt from the registration
requirements of the Act by § 230.701
above $100,000 and thereafter annnally
within 30 days following the end of the
issuer’s fiscal year.

(b) One copy of every notice on Form
701 shall be manually signed by a
person duly authorized by the issuer.

(c) New filings and annual
amendments must contain all the
information requested on Form 701.
Corrected filings need only report the
name of the issuer and plan and the
information being corrected. A separate
filing is not required for each plan or
contract relating to compensation.

(d) A notice on Form 701 is considered
filed with the Commission under
paragraph (a) of this § 230.702 on the
date of its receipt at the Commission’s
principal offices in Washington, DC.

(e) This section shall be effective until
[5 years from the effective date of the
final rule].

7. By adding a new temporary
§ 230.703(T) to read as follows:

§ 230.703(T) Disqualifying provision
relating to an exemption under § 230.701,

(a) No exemption under § 230.701
shall be available for an issuer if such
issuer, any of its predecessors or
affiliates have been subject to any
order, judgment, or decree of any court
of competent jurisdiction temporarily,
preliminarily or permanently enjoining
such person for failure to comply with
§ 230.702.

(b) Paragraph (a) of this section shall
not apply if the Commission deternrines,
upon a showing of good cause, that it is
not necessary under the circumstances
that the exemption be denied.

{c) This section shall be effective until
[5 years from the effective date of the
final rule].

PART 239—FORMS PRESCRIBED
UNDER THE SECURITIES ACT OF 1933

8. The authority citation for Part 239
continues to read, in part, as follows:

Authority: The Securities Act of 1933, 15
U.S.C. 77a, et. seq.

9. By adding § 239.701 (Form 701} to
read as follows:

§239.701 Form 701, report of sales

securities pursuant to a compensatory
benefit plan or contract relating to

compensation.

This form shall be used for the report
of sales of securities pursuant to a
compensatory benefit plan or contract

. relating to compensation under Rule 701

(§ 230.701 of this chapter).

By the Commission.
April 14, 1988.
Shirley E. Hollis,

Assistant Secrelary.

Note: Form 701 does not appear in the Code
of Federal Regulations.

BILLING CODE 8010-01-M
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OMB APPROVAL

UNITED STATES Expires: March 31. 1990
SECURITIES AND EXCHANGE COMMISSION Estimateg average burgen
Washington, D.C. 20549 hour per form . ;

OMB Numper 32350347

FORM 701

REPORT OF SALES OF SECURITIES PURSUANT TO A
COMPENSATORY BENEFIT PLAN OR CONTRACT RELATING TO COMPENSATION

(Instructions on Reverse)
Please Type or Print

1. Name of Issuer:

"

. Address of Pnncipal Executive Offices: (Number, Street, City, State, Zip Code) 3. Telephone No. (Incl. Area Code):

4. Type of Business Organization:
l.D Corporation b.D Limited Partnership c._r:] Business Trust d.D Other (Please specify):

5. Type of Filing:
a.] New Filing 5. Annual Amendment  ¢.[J Corrected Filing

6. Full Title of the Plan: 7. Description of Contraci(s):

8. Type of Plan: (Check all applicable plans)

a.D Profit Shanng 5.0 Stock Appreciation ¢. Retirement a.C Option e. Thrift
1. Incentive g O Savings h.CJ Bonus i. [J Other (Please specify):
Or

9. : Contract Relating 10 Compensation

10A. Issuer’s Total Assets Last Fiscal Year: 10B. Outstanding Secunties of the Class Being Offered:

i1. Dollar Amount and Number of Secunties Sold Pursuant to Rule 701 to Date:

a. Plans - §

Dollar Amount Number of Securities

b. Contracts - $

12. Dollar Amount and Number of Securities Sold Pursuant to Rule 701 in this 12-month Penod:

a. Plans - §

Dollar Amount Number of Secuniues

b. Contracts - $

13. What is the aggregate offening pnce for all secunities offered pursuant to Rule 701 duning this 12-month period?
Dollar Amount

a. Plans - §

b. Contracts - §

The Issuer has duly caused this Notice to be signed by the undersigned duly authorized person.

Issuer (Print or Type): Signature: Date:

Name of Signer (Print or Type): Title of Signer {Print or Type):

ATTENTION

Intentional misstatements or omissions of fact constitute federal criminal violations. (See 18 U.S.C. 1001.)

SEC 701 (4-88)
BILLING CODE 8010-01-C
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Instructions

All Responses Should Be Typed or Printed

Who Must File:

All issuers making an offering of securities
pursuant to a compensatory benefit plan
or contract relating to compensation in
reliance upon the exemption provided by
Rule 701, 17 CFR 230.701.

When To File:

A notice must be filed no later than 30 days
after the first sale of securities pursuant
to compensatory benefit plans or
contracts relating to compensation which
cause aggregate sales to exceed $100,000,
and thereafter annually within 30 days
after the issuer's fiscal year end. A notice
is deemed filed with the U.S. Securities
and Exchange Commission on the date it
is received by the Commission at the
address below.

Where To File:

U.S. Securities and Exchange Commission,
450 Fifth Street, NW., Washington, DC
20549.

Copies Required:

Five (5) copies of this notice must be filed
with the Commission, one of which must
be manually signed. Any copies not
manually signed must be photocopies of
the manually signed copy or bear printed
signatures.

Information Required:

New filings and annual amendments must
contain all information requested.
Corrected filings need only report the
name of the issuer and plan and the
information being corrected. A separate
filing is not required for each plan or
contract relating to compensation.

Whole Dollar Amounts Are Requested;
Cents Should Be Rounded to the Nearest
Dollar Amount,

Filing Fee:
There is no filing fee.

[FR Doc. 88-8568 Filed 4-19-88; 8:45 am]
BILLING CODE 8010-01-M -

17 CFR Parts 229, 240 and 249

[Rel. Mos. 33-6766; 34-25578; 1C-16358; FR~-
31; File No. S7-24-87]

Disclosure Amendments to Regulation
S-K, Form 8-K and Schedule 14A
Regarding Changes in Accountants
and Potential Opinion Shopping
Situations

AGENCY: Securities and Exchange
Commission.

ACTION: Final Rules.

SuUMMARY: The Securities and Exchange
Commission (“Commission”) today
announced the adoption of amendments
to Form 8-K, Regulation S-K and
Schedule 14A related to disclosure
concerning a change in a registrant’s
certifying accountant. These
amendments clarily the circumstances
in which registrants are deemed to have
had disagreements with their former

auditors; provide for more complete
disclosures concerning the
circumstances surrounding the change in
accountants; and call for disclosure of
certain issues discussed with the newly
engaged auditor during the registrant’s
two most recent fiscal years and any
subsequent interim period prior to the
new accountant's engagement. The
amendments also move the substance of
the disclosure requirements for changes
in accountants from Item 4 of Form 8-K
to Item 304 of Regulation S-K and
expand the time frame for disclosure
concerning a change of accountants
under Item 9(d] of Schedule 14A to
parallel the time frame for such
disclosure under Item 304(a) of
Regulation S-K.

EFFECTIVE DATE: These amendments are
effective May 20, 1988. All disclosures
required by the rules as amended shall
be made even though the underlying
events occurred prior to the effective
date, provided that the auditor change
occurs after the effective date.

FOR FURTHER INFORMATION CONTACT:
Robert E. Burns or John M. Riley, (202}
272-2130, Office of the Chief
Accountant, or William H. Carter, (202)
272~2573, Division of Corporation
Finance, Securities and Exchange
Commission, 450 Fifth Street NW.,
Washington, DC 20549.

SUPPLEMENTARY INFORMATION:
1. Executive Summary

In July 1985, the Commission issued a
concept release soliciting comments on
the practice of opinion shopping and
suggestions on the most practical and
cost-effective manner of obtaining better
disclosure of opinion shopping
situations.! The term “opinion
shopping” is generally understood to
involve the search for an auditor willing
to support a proposed accounting
treatment designed to help a company
achieve its reporting objectives even
though that treatment might frustrate
reliable reporting. Commentators
generally recommended that if the
Commission engaged in rulemaking,
disclosures remain linked to changes in
accountants. In June 1987, after

1 Securities Act Release No. 6594 (July 1, 1985) [50
FR 28219). The concept release noted there could be
increased disclosures: (1) without regurd to whether
a disagreement had occurred if in connection with a
change of accountants (i) the registrant solicited
opinions from other accountants on specific
accounting issues concerning existing or
contemplated transactions, or (ii) the registrant
engaged an accountant expressing an opinion
different from its former accountant's position, (2) of
any accounting issue for which a registrant asked
for an opinion from an accountan! other than its
current accountant, or (3] of consultations with
other accountants preceding a change in accounting
principles.

reviewing these comments and
monitoring private sector
developments 2 and recommendations,®
the Commission proposed amendments
to the disclosure items concerning
changes in registrants’ certifying
accountants.®* The Commission is now
adopting these proposals, with certain
modifications suggested by
commentators. The Commission is also
publishing for comment related
proposals in a companion release,
Securities Act Release No. 33-6767.

The amendments adopted today move
the substance of the disclosure
requirements for changes in accountants
from Item 4 of Form 8-K 8 to Item 304 of
Regulation S-K,® and clarify and expand
those requirements. The new item
continues to require disclosure of
“disagreements” with the registrant's
former auditors and indicates that the
term “disagreements” should be
interpreted broadly, to include any
difference of opinion on any matter of
accounting principles or practices,
financial statement disclosure, or
auditing scope or procedures, which if
not resolved to the former accountant’s
satisfaction would have caused it to
refer to the subject matter of the
disagreement in connection with its
report. At the suggestion of
commentators, however, the item has
been modified to clarify that preliminary
differences of opinion based on
incomplete facts are not considered
“disagreements™ if those differences are
later resclved by obtaining more
complete factual information.

The amendments also identify certain
“reportable events" that call for
disclosure.

2 In July 1986 the Auditing Standards Board
(“ASB") adopted Statement on Auditing Standards
50, Reporis on the Application of Accounting
Principles (“SAS 50™), to establish performance and
reporting standards to be used when accountants
provide written reports {or oral advice under certain
circumstances) to non-audit clients on the
application of generally accepted accounting
principles or the type of opinion that may be
rendered on a specific entity's financial statements.
SAS 50 is described in Securities Act Release No.
6719 (June 18, 1987) [52 FR 24018].

3 At the time that the Commission issued its rule
proposal the National Commission on Fraudulent
Financial Reporting (“NCFFR") had issued the
Exposure Draft of its recommendations, In October
1987, it published its final report. One of the
NCFFR’s final recommendations states, “"When &
public company changes independent public
accountants, it should be required by SEC rule to
disclose the nature of any material accounting or
auditing issue discussed with both its old and new
auditor during the three-year period preceding the
change." This recommendation was consistent with
that in the Exposure Draft.

* Securities Act Release No. 6718 (June 18, 1987)
[52 FR 24018].

517 CFR 249.308.

® 17 CFR 229.204.
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Expanded disclosures have been
adopted as proposed concerning:
whether the audit committee (or board
of directors) and the former auditor
discussed the subject matter of
reportable disagreements and events,
whether the registrant granted the
former auditor authorization to respond
fully to inquiries of the successor auditor
concerning those disagreements and
reportable events, if any, and whether
the former auditor resigned, declined to
stand for re-election or was dismissed.

The proposed disclosure requirements
concerning potential opinion shopping
situations have been adopted, but with
some modification. Under the adopted
disclosure item, disclosure is required of
only those issues discussed with the
newly engaged auditors prior to their
engagement that either (i) trigger SAS
50 7 performance and reporting
standards or (ii) were the subject of a
reportable event or disagreement with
the former auditor. The proposed
requirements to name other accountants
consulted on the disclosed issues, and to
state their views to the extent they
disagreed with the views of the new
auditor, have been deleted due to the
questionable relevance of such
disclosures to opinion shopping
situations.

Finally, the amendment to Schedule
14A.8 [tem 9, is adopted as proposed.
Previously, this item had required
disclosure of changes in accountants
occurring since the date of the proxy
statement for the most recent annual
meeting of shareholders. Item 304(a),
however, requires disclosure of changes
in accountants occurring within the
registrants two most recent fiscal years
and any subsequent interim period. This
amendment will conform the periods in
Schedule 14A with those set forth in
ltem 304(a).

Proposal to update the disclosure
requirements on Form N-SAR
concerning changes in accountants and
require parallel disclosures in this area
on Forms N-SAR and 8-K were
previously adopted and announced in
Securities Exchange Act Release No.
25158 (November 30, 1987) [52 FR 46350]

IL. Clarification of the Term
“Disagreements”

Disclosure of “disagreements"”
between the registrant and its former
auditor over accounting, auditing or
financial reporting issues acts as an
“early warning" of potentially
troublesome areas, provides the
accountant with a forum to disclose its
concerns on these issues, and triggers
e ——————

" See note 2 supra.

*17 CFR 240.14a-101.

additional disclosures under Item 304(b)
of Regulation S-K.?

The Commission has historically
stated that the term “disagreements"
should be interpreted broadly.'® Despite
this position, some maintain that
confusion exists concerning the scope of
the term. In order to reduce the potential
for such confusion an instruction to Item
304 has been adopted specifically to
state that “disagreements” include any
differences of opinion concerning any
matter of accounting principles or
practices, financial statement disclosure
or auditing scope or procedure, which if
not resolved to the satisfaction of the
former accountant would have caused it
to make reference in connection with its
report to the subject of the
disagreement. Commentators, however,
indicated that the definition, as
proposed, may have required disclosure
of preliminary disagreements or
differences of opinion based on
incomplete information. The
Commission has responded to this
concern by adding a sentence in the
instruction to state that initial
differences of opinion based on
incomplete facts or preliminary
information are not considered to be
“disagreements” if those differences are
later resolved by obtaining additional,
relevant facts or information. If the
auditor is dismissed or resigns before
initial differences of opinion are
resolved, they would be reportable as
“disagreements”. This modification uses
the language in the Statement on
Auditing Standards recently adopted by
the Auditing Standards Board
concerning the auditor’s
communications with audit committees
or equivalent representatives of the
board of directors.!! The effect of using
this language, therefore, is that if the
difference of opinion does not have to
be communicated by the auditor to the
audit committee under this standard
because it is based on preliminary
information or incomplete facts (but
there is no difference of opinion when
the registrant and the auditor obtain the
relevant factual information), then it is

9 17 CFR 229.304(b). Item 304(b) requires
disclosure of what the accounting for a particular
transaction or event that was the subject of a
disagreement would have been under the former
accountant’s opinion, if the former accountant’s
view was different than the accounting treatment
being accepted by the newly engaged accountant.

10 See, e.g., Accounting Series Release No.
(“ASR") 185 (December 20, 1974).

11 Statement on Auditing Standards No. 81,
Communication with Audit Committees or Others
with Equivalent Authority and Responsibility. This
document has been approved for issuance as a final
statement on auditing standards and will be
available from the Auditing Standards Board, May
1, 1988,

not required to be disclosed as a
“disagreement” under Item 304 of
Regulation S-K.

Reportable Events

In the proposing release the
Commission identified certain events
that may not be literal "'disagreements"
because management may not have
expressed a difference of opinion with
the auditor's concern, but nonetheless
should be disclosed.!? These reportable
events involve situations where the
accountant has advised the registrant
that it questions the accuracy or
reliability of the registrant’s financial
statements, management's
representations, the registrant’s internal
controls, or prior audits.

“Disagreements” and “reportable
events"” are similar in that they involve
situations where the position of
management may be considered to be
generally at odds with that of the
auditor. With a reportable
“disagreement” the differing positions of
management and the auditor have been
expressed, either orally or in writing. A
reportable event, however, requires only
that the accountant advise the registrant
of its concerns. If, therefore, the auditor
is dismissed, resigns or declines to stand
for re-election before the registrant
responds (to either agree or disagree) to
the auditor's concern, the event must be
reported. The auditor may not therefore
merely advise the registrant of its
concern and then resign (or be
dismissed) prior to receiving a response
from management and walk away
without disclosure of its concerns.

In order to clarify the significance of
these “reportable events,” they have
been moved from the instruction to the
body of Item 304. The new paragraph
addressing “reportable events"
incorporates the detailed disclosure
requirements for “disagreements". The
disclosure required for a “reportable
event” is therefore the same as that
required for a “disagreement”,

In response to commentators'
concerns, the Commission has clarified
the list of reportable events in several
respects. These events are now listed in
paragraphs (A) through (D) of Item
304(a)(1)(v).

Paragraphs (A) and (B) are a
codification of existing Commission
positions announced in Accounting

12 [ management and the auditor had a

" difference of opinion regarding the auditor's

concern, that difference of opinion would have been
reportable as e disagreement. For example, a
difference of opinion over whether an allegation
regarding management's integrity should be
investigated would conslitute a disagreement
regarding audit scope.
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Series Release No. 165 (December 20,
1974). In that release, the Commission
stated that a reportable disagreement
exists if the accountant has advised the
registrant that (1) the registrant did not
have the internal controls necessary to
develop reliable financial statements, (2)
the accountant has discovered
information that has led it to no longer
be able to rely on management's
representations, or (3) the accountant
has discovered information that has
made it unwilling to be associated with
the financial statements prepared by
management. Paragraph (B) has been
amended to change the phrase, “the
accountant has discovered information”
to “information has come to the
accountant’s attention,” to clarify the
Commission’s position that the manner
in which the information was acquired
by the accountant is irrelevant. A
similar change has been made in
paragraphs (C) and (D).

An additional clarification to
paragraph (C) has been made from the
proposal. This paragraph now requires
disclosure where (1) the former
accountant has advised the registrant
that it must either significantly expand
the scope of its audit or have an
investigation conducted that may result
in the auditor (A) determining that there
are issues that materially impact current
or past financial statements or audit
reports or (B) being unwilling to rely on
management’s representations or be
associated with the registrant's financial
statements, and (2) the auditor resigns,
declines to stand for re-election, or is
dismissed before the expanded audit
steps have been performed or the
investigation has been completed. If,
therefore, prior to the auditor leaving the
engagement, the expanded audit
procedures have been performed or the
investigation has been completed to the
former accountant's satisfaction, no
disclosure is required under paragraph
(C). It should be noted, however, that
disclosure will be required pursuant to
the reportable events listed in
paragraphs (A), (B) or (D) if as a result
of the expanded audit steps or
investigation the former accountant
advises the registrant that: the registrant
lacks necessary internal controls, the
accountant is no longer able to rely on
management or be associated with its
financial statements, or there are issues
that materially impact current or past
financial statements or audit reports
that were not resolved to the former
accountant's satisfaction prior to its
resignation, dismissal or declination to
stand for re-election. The change was
made to avoid the implication that
disclosures under paragraph (C) would

be required only when the information
that came to the accountant's attention
may impact current or future financial
statements and that information which
may impact previously issued financial
statements for either annual or interim
periods would not have to be disclosed.

Paragraph (D) has been significantly
revised in response to commentators'
concerns. As proposed, paragraph (D)
would have required disclosure of each
time during approximately the past two
years the accountant advised the
registrant that the accountant had
discovered information that may impact
the fairness or reliability of audit reports
or the underlying financial statements.
Commentators were concerned with the
breadth of this disclosure. The
Commission has amended this
paragraph to narrow the required
disclosures. First, rather than disclosing
information that "may impact” the
fairness or reliability of financial
statements or reports, disclosure will be
required only if the former accountant
has concluded that the information that
has come to its attention does materially
impact the financial statements or audit
reports. Second, disclosure will not be
required of those issues that have been
resolved to the former accountant's
satisfaction prior to its resignation,
dismissal or declination to stand for re-
election. Accordingly, paragraph (D)
requires disclosure of those situations
where information had come to the
former accountant’s attention, the
former accountant concluded that the
information materially impacts financial
statements or audit reports (either
previously issued or to be issued), and
the matter was not resolved to the
former accountant's satisfaction prior to
its resignation, dismissal or declination
to stand for re-election. In order not to
be disclosed, however, the matter must
be completely resolved to the auditor’s
satisfaction. If the matter is unresolved
or not resolved to the auditor’s
satisfaction at the time it resigns,
declines to stand for re-election or is
dismissed, it must be disclosed
notwithstanding management's
concurrence with the auditor's concern.
Further, if management addresses the
auditor’s concern by expressing a
difference of opinion over the issue, then
the matter would be disclosed as a
“disagreement” (rather than as a
“reportable event”) whether or not
eventually resolved to the auditor's
satisfaction.

Paragraph (D) also has been clarified
in several respects. First, the proposed
paragraph (D) contained parenthetical
language stating that disclosure would
be required "(whether ornot * * * [an]

audit has been completed).”" The
purpose of this language was to indicate
that the scope of the required
disclosures would include not only prior
audits and previously issued financial
statements, but also information
concerning audits currently in progress
or contemplated, and the underlying
annual and quarterly financial
statements. In order to further clarify
this position, the proposed parenthetical
has been deleted and the paragraph has
been revised to state that disclosure
would be required if the information
materially impacts, “(i) a previously
issued audit report or the underlying
financial statements, or (ii) the financial
statements issued or to be issued
covering the fiscal period(s) subsequent
to the date of the most recent financial
statements covered by an audit report.”
Second, several commentators noted
that paragraph (D) would require
disclosure of situations that would
prevent, or should be have prevented,
the auditor from rendering an
unqualified report on the registrant's
current or prior financial statements.
Parenthetical language therefore has
been added to paragraph (D) to
emphasize this point. Finally, the
Commission believes that the revision
changing the proposed requirement to
disclose information that “may impact"
the fairness or reliability of financial
statements or reports to a requirement
to disclose information that the former
accountant concluded “materially
impacts" those items clarifies the
distinction between paragraphs (C) and
(D). Paragraph (C) is meant to
encompass those situations where
information came to the former
accountant's attention that it was
unable to thoroughly explore and thus
reach a conclusion as to its implications
prior to its resignation, dismissal or
declination to stand for re-election.
Paragraph (D) is meant to encompass
those situations where the accountant
has reached the conclusion that the
information does have a material
impact.

Letter From the American Institute of
Certified Public Accountants (“AICPA")

By letter dated August 20, 1986, the
AICPA proposed that the Commission
amend the disclosure requirements
concerning changes in accountants to
include, among other things, disclosure
of: whether the audit or similar
committee of the board of directors and
the former accountant discussed the
subject matter of reportable
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disagreements and events;'® whether
the registrant authorized the former
accountant to respond fully to the
inquiries of the successor auditor
concerning such issues; and whether the
former aceountant resigned, declined to
stand for re-election or was dismissed.
Commentators were generally
supportive of these proposals, and they
have been adopted as proposed.

111, Disclosure of Potential Opinion
Shopping Situations

SEC registrants may, of course,
change auditors at their discretion. It is
imperative, however, that when a new
auditor is engaged that auditor possess
the integrity, objectivity and
independence required by professional
and Commission standards.?4 The
auditor must, at all times, maintain a
“healthy skepticism" to ensure that a
review of a client's accounting treatment
is fair and impartial.’® The willingness
of an auditor to support a proposed
accounting treatment that is intended to
accomplish the registrant’s reporting
objectives even though that treatment
might frustrate reliable reporting,
indicates that there may be a lack of
such skepticism and independence on
the part of the auditor.'® The search for

¥ The AICPA's letter suggested that disclosure
be provided when the former auditor provides a
wrillen communication to the audit committee or
the bourd of directors that “specifically
communicated concerns or conclusions regarding
the integrity of manag tor the pr or
materiality of possible irregularities or illegal acts
that were nol resolved to the former accountant's
salisfaction.” As di d in the proposing
such a letter would be encompassed by the broad
lerm “disagreements,” and the Commission's
proposal, therefore, substituted language referring to
the writlen communication with the term
“disagreements.” See Securities Act Release No.
6719 (June 18, 1987) {52 FR 24018).

'* See, e.g., Rule 2-01(c), Regulation 8-X, 17 CFR
210.2-01(c}): Statement on Auditing Standards No. 1.
AU Section 220. As recognized by the Commission
and the courts, not only the fact but also the
dppearance of independence by the auditor is
essential to the integrity of the securities markets.
US. v. Arthur Young. 465 U.S. 805, 819 n. 15 [1984);
Securities Act Release No. 3355094 [July 1, 1985] [50
FR 28219), Opinion shopping has an obvious and
negative impact on the general public’s perception
of the professionalism exhibited by accountants and
their firms,

'“ See, In the Matter of Touche Ross & Co.,
Accounting and Auditing Enforcement Release
("AAER") No. 16 (November 13, 1983},

'® As previously discussed. a disclosure
'equirement is being adopted as part of Item
904(a)(I)(iv) that pertains to limitations on
discussions between successor and predecessor
auditors concerning matters that were the subject of
feportable events or disagreaments. It should be
noted. however, that Statement of Auditing
Standards No. 7 states, “Inquiry of the predecessor
'S a necessary procedure . . . ," and stresses that
such inquiries or consultations should include all
Matters that may “assist him in determining
whether to accept the engagement,” While this
Slandard does not directly prohibit the accountant
from accepting an engagement where limitations

such an auditor by management may
indicate an effort by management to
avoid the requirement for an
independent examination of the
registrant's financial statements.
Engaging an accountant under such
circumstances is generally referred to as
“opinion shopping.” Should this practice
result in false or misleading financial
disclosures the registrant and the
accountant would be subject to
enforcement and/or disciplinary action
by the Commission.!?

The National Commission on
Fraudulent Financial Reporting,!® the
heads of seven major accounting
firms,*® and others have recommended
expanded disclosures in this area,2°

In order to provide increased public
disclosure of possible opinion shopping
situations, the Commission has adopted
new disclosure requirements concerning
consultations between the registrant
and the newly engaged auditor that
occurred within approximately two
years prior to the engagement, if those
discussions (1) were or should have
been subject to SAS 50 21 or (2)

have been imposed on discussions between the new
and former accountants; the new accountant should
inguire as to the reasons and consider the
implications of such limitations in deciding whether
to accept the engagement. In the Commission's
view, the imposition of limitations on such
communication may materially impact the conduct
of audits. Therefore, accountants accepting such
engagements should ensure appropriate work paper
documentation as to the nature of, and the reasons
for, any such limitations and their responses
thereto.

'7 For example, if the registrant’s financial
statements are materially misleading. the registrant
may be in violation of Section 13(2) or 15(d) of the
Securities Exchange Act of 1834 (“the Exchange
Act"), 15 U.S.C. 78a et seq. If fraudulent activity has
occurred, the registrant may have violated Section
17(a) of the Securities Act of 1933, 15 U.S.C. 77a et
seq., or Section 10(b) of the Exchange Act. Among
other areas of potential liability, the accountant
may directly violate several sections of the federal
securities laws, including Section 10{b) above, and
may be subject to disciplinary action under Rule
2(e) of the Commission’s Rules of Practice and
Investigations, 17 CFR 201.2(e). See, e.g., In the
Matter of Frantz, Warrick, Strack & Associates,
AAER No. 86 (February 10, 1886}; In the Matter of
Broadview Financial Corporation, AAER No, 54
(April 17, 1985); /n the Matter of Stephen O. Wade;
Ralph H. Newtan, Jr.; Clark C. Burritt, Jr., AAER No.
32 (June 25, 1984); In the Matter of Accounting for
Gains and Losses Incurred in Connection With
Certain Securities Transactions, AAER No. 14
(October 6, 1983).

'8 See note 3 supra.

1% See the April 1986 paper entitled
“Recommendations to the AICPA Board of
Directors: The Future Relevance, Reliability and
Credibility of Financial Information" signed by the
managing partners of seven major accounting firms.

9 Por a discussion of these recommendations, see
the proposing release, Securities Act Release No.
6719, supra.

21 See note 2 supra. Paragraph 2 of SAS 50 states:
2. This statement provides guidance that an
accountant in public practice (“reporting
accountant”), either in connection with a proposal
to obtain a new client or otherwise, should apply—

concerned the subject matter of a
disagreement or reportable event with
the former auditor. The information to
be disclosed includes: (1) an
identification of the issues that were the
subject of those consultations; (2) a brief
description of the newly engaged
accountant's gral or written views on
those issues as expressed to the
registrant, with any written views
received by the registrant filed as an
exhibit to the document containing this
disclosure; and (3) a statement by the
registrant whether it consulted the
former accountant on those issues, and
if so, a summary of the former
accountant’s views. The new accountant
will have the opportunity to review the
registrant's summary of its views and
furnish a letter (to be filed as an exhibit
to the filing or report containing this
disclosure) to provide additional
information on clarify the registrant's
summary of its views and comment on
other disclosures under this item. The
registrant also must request that the
former accountant review the disclosure
and provide a statement as to whether it
agrees with the registrant’s summary of
its views, and if not, the respects in
which it does not agree.

The adopted disclosure item is
narrower than the proposal in two
respects. First, the proposal would have
required disclosure of any issue material
to or expected in the future to be
material to the registrant’s financial
statements that the registrant discussed
with the newly engaged auditor during
approximately two years prior to its
engagement. The adopted disclosure
item narrows the range of discloseable
issues to those that were the subject of
SAS 50 requirements or those that were
the subject of reportable events or
disagreements with the former auditors.
Commentators were concerned with the
breadth of the proposed disclosure
requirement. These commentators
indicated that the proposal could result
in voluminous disclosures that would

a. When preparing a written report on the
application of accounting principles to specified
transactions, either completed or proposed
(“'specific transactions").

b. When requested to provide a written report on
the type of opinion that may be rendered on a
specific entity’s financial statements.

¢. When preparing a written report to
intermediaries on the application of accounting
principles not involving facts or circumstances of a

. particular principal (“hypothetical transactions™).

This statement also applies to oral advice on the
application of accounting principles to a specific
transaction, or the type of opinion that may be
rendered on an entity's financial statements, when
the reporting accountant concludes the advice is
intended to be used by a principal to the transaction
as an important factor considered in reaching a
decision.
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not highlight the areas most important to
investors, shareholders and the public.
The Commission has therefore narrowed
the disclosure requirement to those
consultations that would be most likely
to be relied on by registrants due to the
auditor’s compliance with the SAS 50
reporting, performance and
documentation standards,?2 and those
areas that have been the subject of
contention between the registrant and
the former auditor.

Second, the Commission has
determined not to adopt the proposed
disclosure requirement calling for the
names of other accountants consulted
on the listed issues and an indication of
the extent the views of such other
accountants materially differed from the
views of the new accountant. After a
review of the comments, it has been
determined that effective disclosure
would necessitate disclosing each
consulted accountant’s individual views
on each issue. Further, commentators
argued that the views of other
accountants not subsequently engaged
as the registrant’s auditor may not be
relevant. The Commission has therefore
determined to adopt, at this time, only
those disclosure requirements focusing
on the registrant's relationship with its
new and former auditors. The
Commission staff monitors changes in
accountants disclosures closely,
however, and if necessary will
readdress this area.

IV. Revision of Item 4, Form 8-K, and
Item 9 of Schedule 14A

Previously, Item 304 of Regulation S-K
referred to Item 4 of Form 8-K for the
substantive disclosure requirements
concerning changes in accountants.
Each time Item 304 was incorporated
into a disclosure form,* the preparer of
the form had to consult not only Item
304, but also Form 8-K. The Commission
has therefore moved the location of the
substance of these requirements to Item
304 of Regulation S-K, and amended

2% The Commission is aware that there may be
valid reasons for obtaining the views of an
independent accountant other than the registrant's
current accountant, and that some registrants have
a practice of routinely using a separate accountant
for additional advice on complex issues. The
Commission does not wish to interfere with such
practices. When a registrant changes auditors,
however, it is important for investors to be aware of
any pre-existing relationships or understandings
between the registrant and the new auditor and
how the engagement of the new auditor may impact
the registrant’s accounting and reporting policies.

*3  Item 304 information is required by Forms S~
1, S-2, 5-4, 5-11 and S-18 under the Securities Act
of 1833, 17 CFR 239.11, 239.12, 239.25, 239,18 and
239.28 respectively, and Forms 10 and 10-K and
Schedule 14A under the Securities Exchange Act of
1934, 17 CFR 249.210, 249.310 and 249.14a-101,
respectively.

Item 4 of Form 8-K to refer to Item 304.
This revision, however, is only a change
in the location of the substantive
disclosure requirements for changes in
accountants and does not affect the use
of Form 8-K as the most common
vehicle for reporting changes in
accountants,

The Commission has also amended
Item 9(d) of Schedule 14A to conform
the time frame in a proxy statement for
disclosure concerning a change of
accountants with that found in Item
304(a). The period for change in
accountants disclosure under Item
304(a), the registrant’s two most recent
fiscal years and any subsequent interim
period, was selected because the
information requested under this item
generally appears in reports or
registration statements containing two
years audited balance sheets and three
years audited income statements. The
disclosure concerning changes in
accountants remains relevant for the
periods that the financial statements
audited by the former accountant
continue to be presented. As proxy
statements are preceded or
accompanied by an annual report to
shareholders meeting the same financial
statement requirements, the Commission
has determined that disclosure of
change in accountants information
should be presented for the same period
as that required under Item 304(a).

V. Cost/Benefits Analysis

The Commission stated in the
proposing release that the additional
instruction to clarify the term
“disagreements” and the requirement to
disclose certain reportable events are a
codification of existing Commission and
staff interpretations; therefore, these
proposals should not impose new costs
or obligations on registrants. In adopting
these disclosure requirements, the
Commission has reduced the costs
associated with this disclosure by not
requiring disclosure of differences of
opinion based on incomplete facts or
preliminary information and requiring
disclosure of certain “reportable events"
that impact the fairness or reliability of
financial statements or audit reports
only if those events have not been
resolved to the accountant’s
satisfaction. There should be negligible
costs related to the disclosure of
whether the former accountant resigned,
declined to stand for re-election, or was
dismissed; whether the audit committee
or beard of directors discussed the
disagreement or reportable event with
the former accountant; and whether the
registrant authorized the former
accountant to discuss the disagreement

or reportable event with the new
accountant, and any limitations on such
discussions. This information should be
readily available to the registrant and
result in brief factual statements.

The proposal to require disclosure of
potential opinion shopping situations
would require the presentation of new
information. The cost of obtaining this
information, however, should be
reduced to: (1) The availability of SAS
50 reports furnished by the new
accountant prior to its engagement on
the issues that are to be disclosed and
(2) the existing requirement for the
registrant to request a letter addressed
to the Commission from the former
accountant. There is no requirement in
the proposals for a new evaluation of
these issues by the new or former
accountants. There would be only a
description of previous positions
expressed by the new and former
accountant to the registrant. The
Commission, in adopting the proposal,
has reduced the potential costs of the
disclosure from those that may have
resulted from disclosures included in the
original proposal by (1) Limiting
disclosure to those issues either subject
to SAS 50 or concerning a reportable
event or disagreement between the
former auditor and the registrant, and
(2) not requiring disclosure of the names
of other accountants consulted on the
disclosed issues and the extent to which
their views materially differed from the
views of the newly engaged accountant.
The benefits of this disclosure including
exposing situations where opinion
shopping may have occurred and
providing information to shareholders
and investors on various views
regarding the accounting, auditing or
financial disclosure issues that are, or
may become, material to the registrant's
financial statements,

Conforming the time frame in Item
9(d) of Schedule 14A with the time
frame of Item 304(a) of Regulation S-K
will not impose a significant cost on
registrants because this information.
except in rare cases, will simply
consolidate information that has been
previously disclosed.

VI Certain Findings

Section 23(a)(2) of the Exchange
Act 24 requires the Commission, in
adopting rules under the Exchange Act,
to consider the anti-competitive effect of
such rules, if any, and to balance any
impact against the regulatory benefits
gained in terms of furthering the
purposes of the Exchange Act. The
Commission has considered the

2415 U.S.C. 78w(a)(2).
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amendments and additions to Form 8-K,
Regulation S-K and Schedule 14A in
light of the standard cited in section
23(a)(2) and believes that adoption of
these changes will not impose any
burden on competition not necessary or
appropriate in furtherance of the
Exchange Act.

VILI. Final Regulatory Flexibility
Analysis

A final regulatory flexibility analysis
in accordance with 5 U.S.C. 604 has
been prepared regarding the
amendments to Item 4 of Form 8-K, Item
304 of Regulation S-K and Item 9 of
Schedule 14A. Members of the public
who wish to obtain a copy of either the
Final Regulatory Flexibility Analysis or
the Initial Regulatory Flexibility
Analysis should contact Robert E. Burns
or John M. Riley, Office of the Chief
Accountant, Securities and Exchange
Commission, 450 Fifth Street NW.,
Washington, DC 20549,

VIIL Cedification Update

The “Codification of Financial
Reporting Policies" announced in
Financial Reporting Release No. 1 (April
15, 1982) [47 FR 21028] is updated to:

1. Include a new paragraph 603.06 to
include the text in topic II of this
release, “Clarification of the Term
Disagreements'".

2, Include a new paragraph 603.07 to
include the text in topic I1I of this
release, “Disclosure of Potential Opinion
Shopping Situations'.

List of Subjects in 17 CFR Parts 229, 240
and 249

Reporting and recordkeeping
requirements and securities.

IX. Text of Amendments

In accordance with the foregoing, Title
17, Chapter Il of the Code of Federal
Regulations is amended as follows:

PART 229—STANDARD
INSTRUCTIONS FOR FILING FORMS
UNDER THE SECURITIES ACT OF 1933
AND SECURITIES EXCHANGE ACT OF
1934 AND ENERGY POLICY AND
CONSERVATION ACT OF 1975—
REGULATION S-K.

1. The authority citation for Part 229
continues to read, in part, as follows:

Authority: Secs. 6, 7, 8, 10, 19(a), 48 Stat. 78,
79, 81, 85; secs. 12, 13, 14, 15(d), 23(a), 48
Stal. 892, 894, 901; secs, 205, 209, 48 Stat. 906,
908; sec. 203(a), 49 Stat, 704; secs. 1, 3, 8, 49
Stat. 1375, 1377, 1379; sec. 301, 54 Stat. 857;
secs, 8, 202, 68 Stat. 685, 686; secs. 3, 4, 5, 8, 78
Stal. 565-568, 569, 570-574; sec. 1, 79 Stat.
1051: secs. 1, 2, 3, 82 Stat. 454, 455; secs. 1, 2,
3-5, 28(c), B4 Stat. 1435, 1497; sec. 105(b), 88
Stat. 1503; secs. 8, 9, 10, 11, 18, 89 Stat. 117,

118, 119, 155; 15 U.S.C. 771, 77g, 77h, 77j.
77s(a). 781, 78m, 78n, 780(d), 78w(a).

2. By revising § 229.304 to read as
follows:

§229.304 (item 304) Changes in and
disagreements with accountants on
accounting and financial disclosure.

(a)(1) If during the registrant's two
most recent fiscal years or any
subsequent interim period, an
independent accountant who was
previously engaged as the principal
accountant to audit the registrant's
financial statements, or an independent
accountant who was previously engaged
to audit a significant subsidiary and on
whom the principal accountant
expressed reliance in its report, has
resigned (or indicated it has declined to
stand for re-election after the
completion of the current audit) or was
dismissed, then the registrant shall:

(i) State whether the former
accountant resigned, declined to stand
for re-election or was dismissed and the
date thereof,

(ii) State whether the principal
accountant's report on the financial
statements for either of the past two
years contained an adverse opinion or a
disclaimer of opinion, or was qualified
or modified as to uncertainty, audit
scope, or accounting principles; and also
describe the nature of each such adverse
opinion, disclaimer of opinion,
modification, or qualification.

(iii) State whether the decision to
change accountants was recommended
or approved by:

(A) Any audit or similar committee of
the board of directors, if the issuer has
such a committee; or

(B) The board of directors, if the issuer
has no such committee.

(iv) State whether during the
registrant's two most recent fiscal years
and any subsequent interim period
preceding such resignation, declination
or dismissal there were any
disagreements with the former
accountant on any matter of accounting
principles or practices, financial
statement disclosure, or auditing scope
or procedure, which disagreement(s), if
not resolved to the satisfaction of the
former accountant, would have caused it
to make reference to the subject matter
of the disagreement(s) in connection
with its report, Also, (A) describe each
such disagreement; (B) state whether
any audit or similar committee of the
board of directors, or the board of
directors, discussed the subject matter -
of each of such disagreements with the
former accountant; and (C) state
whether the registrant has authorized
the former accountant to respond fully
to the inquiries of the successor ;

accountant concerning the subject
matter of each of such disagreements
and, if not, describe the nature of any
limitation thereon and the reason
therefore. The disagreements required to
be reported in response to this Item
include both those resolved to the
former accountant's satisfaction and
those not resolved to the former
accountant's satisfaction. Disagreements
contemplated by this Item are those that
occur at the decision-making level, i.e.,
between personnel of the registrant
responsible for presentation of its
financial statements and personnel of
the accounting firm responsible for
rendering its report.

(v) Provide the information required
by paragraph (a){1)(iv) of this Item for
each of the kinds of events (even though
the registrant and the former accountant
did not express a difference of opinion
regarding the event) listed in paragraphs
(a)(1)(v) (A) through (D) of this section,
that occurred within the registrant's two
most recent fiscal years and any
subsequent interim period preceding the
former accountant's resignation,
declination to stand for re-election, or
dismissal (“reportable events”). If the
event led to a digagreement or
difference of opinion, then the event
should be reported as a disagreement
under paragraph (a)(1)(iv) and need not
be repeated under this paragraph.

(A) The accountant's having advised
the registrant that the internal controls
necessary for the registrant to develop
reliable financial statements do not
exist;

(B) The accountant's having advised
the registrant that information has come
to the accountant's attention that has
led it to no longer be able to rely on
management's representations, or that
has made it unwilling to be associated
with the financial statements prepared
by management;

(C) (7) The accountant's having
advised the registrant of the need to
expand significantly the scope of its
audit, or that information has come to
the accountant’s attention during the
time period covered by Item
304(a)(1)(iv), that if further investigated
may:

(/) Materially impact the fairness or
reliability of either: a previously issued
audit report or the underlying financial
statements; or the financial statements
issued or to be issued covering the fiscal
period(s) subsequent to the date of the
most recent financial statements
covered by an audit report (including
information that may prevent it from
rendering an unqualified audit report on
those financial statements), or
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(#7) Cause it to be unwilling to rely on
management's representations or be
associated with the registrant's financial
statements, and

(2) Due to the accountant’s resignation
(due to audit scope limitations or
otherwise) or dismissal, or for any other
reason, the accountant did not so
expand the scope of its audit or conduct
such further investigation; or

(D) (7) The accountant’s having
advised the registrant that information
has come to the accountant’s attention
that it has concluded materially impacts
the fairness or reliability of either (i) a
previously issued audit report or the
underlying financial statements, or (i)
the financial statements issued or to be
issued covering the fiscal period(s)
subsequent to the date of the most
recent financial statements covered by
an audit report (including information
that, unless resolved to the accountant's
satisfaction, would prevent it from
rendering an unqualified audit report on
those financial statements), and

{2) Due to the accountant's
resignation, dismissal or declination to
stand for re-election, or for any other
reason, the issue has not been resolved
to the accountant's satisfaction prior to
its resignation, dismissal or declination
to stand for re-election.

(2) If during the registrant's two most
recent fiscal years or any subsequent
interim period, a new independent
accountant has been engaged as either
the principal accountant to audit the
registrant’s financial statements, or as
an independent accountant to audit a
significant subsidiary and on whom the
principal accountant is expected to
express reliance in its report, then the
registrant shall identify the newly
engaged accountant and indicate the
date of such accountant's engagement.
In addition, if during the registrant’s two
most recent fiscal years, and any
subsequent interim period prior to
engaging that accountant, the registrant
(or someone on its behalf) consulted the
newly engaged accountant regarding:

(i) Either: the application of
accounting principles to a specified
transaction, either completed or
proposed; or the type of audit opinion
that might be rendered on the
registrant’s financial statements, and
either a written report was provided to
the registrant or oral advice was
provided that the new accountant
concluded was an important factor
considered by the registrant in reaching
a decision as to the accounting, auditing
or financial reporting issue; or

(ii) Any matter that was either the
subject of a disagreement (as defined in
paragraph 304(a)(1)(iv) and the related
instructions to this item) or a reportable

event (as described in paragraph
304(a)(1)(v)), then the registrant shall:

(A) So state and identify the issues
that were the subjects of those
consultations;

(B) Briefly describe the views of the
newly engaged accountant as expressed
orally or in writing to the registrant on
each such issue and, if written views
were received by the registrant, file
them as an exhibit to the report or
regisiration statement requiring
compliance with this Item 304(za);

(C) State whether the former
accountant was consulted by the
registrant regarding any such issues, and
if so, provide a summary of the former
accountant's views; and

(B) Request the newly engaged
accountant to review the disclosure
required by this ltem 304(a) before it is
filed with the Commission and provide
the new accountant the opportunity to
furnish the registrant with a letter
addressed to the Commission containing
any new information, clarification of the
registrant’s expression of its views, or
the respects in which it does not agree
with the statements made by the
registrant in response to Item 304(a).
The registrant shall file any such letter
as an exhibit to the report or registration
statement containing the disclosure
required by this Item.

(3) The registrant shall request the
former accountant to furnish the
registrant with a letter addressed to the
Commission stating whether it agrees
with the statements made by the
registrant in response to this Item 304(a)
and, if not, stating the respects in which
it does not agree. The registrant shall
file the former accountant's letter as an
exhibit to the report or registration
statement containing this disclosure. If
the former accountant's letter is
unavailable at the time of filing, it shall
be filed by amendment within thirty
days thereafter.

(b) If;

(1) In connection with a change in
accountants subject to paragraph (a) of
this Item 304, there was any
disagreement of the type described in
paragraph (a)(1)(iv) or any reportable
event as described in paragraph (a)(1)(v)
of this Item;

(2) During the fiscal year in which the
change in accountants took place or
during the subsequent fiscal year, there
have been any transactions or events
similar to those which involved such
disagreement or reportable event; and

(3) Such transactions or events were
material and were accounted for or
disclosed in a manner different from
that which the former accountants
apparently would have concluded was
required, the registrant shall state the

——— -

existence and nature of the
disagreement or reportable event and
also state the effect on the financial
statements if the method had been
followed which the former accountants
apparently would have concluded was
required.

These disclosures need not be made if
the method asserted by the former
accountants ceases to be generally
accepted because of authoritative
standards or interpretations
subsequently issued.

Instructions to Item 304: 1. The disclosure
called for by paragraph (a) of this Item need
not be provided if it has been previously
reported as that term is defined in Rule 12b-2
under the Exchange Act (§ 240.12b-2 of this
chapter); the disclosure called for by
paragraph (a) mus! be provided, however,
notwithstanding prior disclosure, if required
pursuant to Item 8 of Schedule 14A
(§ 240.14a-101 of this chapter). The disclosure
called for by paragraph (b] of this section
must be furnished, where required,
notwithstanding any prior disclasure about
accountant changes or disagreements.

2. When disclosure is required by
paragraph (a) of this section in an annual
report to security holders pursuant to Rule
14a-3 (§ 240.14a-3 of this chapter) or Rule
14c¢-3 (§ 240.14c-3 of this chapter), or in a
proxy or information statement filed pursuant
to the requirements of Schedule 14A or 14C
(§ 240.14a-101 or § 240.14¢c-101 of this
chapter), in lieu of a letier pursuant to
paragraph (a)(2)(D) or (a)(3), prior to filing
such materials with or furnishing such
materials to the Commission, the registrant
shall furnish the disclosure required by
paragraph (a) of this section to any former
accountant engaged by the registrant during
the period set forth.in paragraph (a) of this
section and to the newly engaged accountant.
If any such accountant believes that the
statements made in response to paragraph (a)
of this section are incorrect or incomplete, it
may present its views in a brief statement,
ordinarily expected not to exceed 200 words,
to be included in the annual report or proxy
or information statement. This statement
shall be submitted to the registrant within ten
business days of the date the accountant
receives the registrant's disclosure. Further,
unless the written views of the newly
engaged accountant required to be filed as an
exhibit by paragraph (a){2)(B) of this ktem 304
have been previously filed with the
Commission the registrant shall file a Form 8-
K concurrently with the annual report or
proxy or information statement for the
purpose of filing the written views as exhibits
thereto.

3. The information required by Item 304(s)
need not be provided for a company being
acquired by the registrant that is not subject
to the filing requirements of either section
13(a) or 15(d) of the Exchange Act, or,
because of section 12(i} of the Exchange Act,
has not furnished an annual report to security
holders pursuant to Rule 14a-3 or Rule 14¢-3
for its latest fiscal year.
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4. The term “disagreements” as used in this
ltem shall be interpreted broadly, to include
any difference of opinion concerning any
matter of accounting principles or practices,
financial statement disclosure, or auditing
scope or procedure which (if not resolved to
the satisfaction of the former accountant)
would have caused it to make reference to
the subject matter of the disagreement in
connection with its report. It is not necessary
for there to have been an argument to have
had a disagreement, merely a difference of
opinion. For purposes of this Item, however,
the term disagreements does not include
initial differences of opinion based on
incomplete facts or preliminary information
that were later resolved to the former
accountant's satisfaction by, and providing
the registrant and the accountant do not
continue to have a difference of opinion
upon, obtaining additional relevant facts or
information.

5. In determining whether any
disagreement or reportable event has
occurred, an oral communication from the
engagement partner or another person
responsible for rendering the accounting
firm's opinion (or their designee) will
generally suffice as the accountant advising
the registrant of a reportable event or as a
statement of a disagreement at the “decision-
making level" within the accounting firm and
require disclosure under this Item.

PART 240—GENERAL RULES AND
REGULATIONS, SECURITIES
EXCHANGE ACT OF 1934

3. The authority citation for Part 240
continues to read, in part as follows:

Authority: Sec. 23, 48 Stat. 901, as
amended, 15 U.S.C. 78w. * * *

4. By revising Item 9(d) of Schedule
14A (§ 240.14a-101) of this chapter to
read as follows:

§240.142-101 Schedule 14A. Information
required in proxy statement.
. * * - *

Item g, * 4 ¢

(d) If during the registrant's two most
recent fiscal years or any subsequent interim
period, (1) an independent accountant who
was previously engaged as the principal
accountant to audit the registrant's financial
slalements, or an independent accountant on
whom the principal accountant expressed
reliance in its report regarding a significant
subsidiary, has resigned (or indicated it has
declined to stand for re-election after the
completion of the current audit) or was
dismissed, or (2) a new independent
accountant has been engaged as either the
principal accountant to audit the registrant's
financial statements or as an independent
accountant on whom the principal accountant

2s expressed or is expected to express
reliance in its report regarding a significant
subsidiary, then, notwithstanding any
brevious disclosure, provide the information
required by Item 304(a) of Regulation S-K
(§ 229.304 of this chapter).

* * - *

PART 249—FORMS, SECURITIES
EXCHANGE ACT OF 1934

5. The authority citation for Part 249
continues to read in part as follows:

Authority: The Securities Exchange Act of
1934, 15 U.S.C. 78a, et seq., unless otherwise
noted.

8. By amending Item 4 of Form 8-K
(§ 249.308 of this chapter) to read as
follows:

Editorial Note: Form 8-K does not appear
in the Code of Federal Regulations.

Form 8-K.

* * - * *

Item 4. Changes in Registrant’s Certifying
Accountant.

(a) If an independent accountant who was
previously engaged as the principal
accountant to audit the registrant's financial
statements, or an independent accountant
upon whom the principal accountant
expressed reliance in its report regarding a
significant subsidiary, resigns (or indicates it
declines to stand for re-election after the
completion of the current audit) or is
dismissed, then provide the information
required by Item 304(a)(1), including
compliance with Item 304(a)(3), of Regulation
S-K, § 229.304(a)(1) and (a)(3) of this chapter,
and the related instructions to Item 304.

(b) If a new independent accountant has
been engaged as either the principal
accountant to audit the registrant's financial
statements or as an independent accountant
on whom the principal accountant has
expressed, or is expected to express, reliance
in its report regarding a significant
subsidiary, then provide the information
required by Item 304(a)(2), of Regulation S-K,
§ 229.304(a)(2) of this chapter.

Instruction. The resignation or dismissal of
an independent accountant, or its declination
to stand for re-election, is a reportable event
separate from the engagement of a new
independent accountant. On some occasions
two reports on Form 8-K will be required for
a single change in accountants, the first on
the resignation (or declination to stand for re-
election) or dismissal of the former
accountant and the second when the new
accountant is engaged. Information required
in the second Form 8-K in such situations
need not be provided to the extent it has
been previously reported in the first such
Form 8-K.

» - - - -
April 12, 1988.

Jonathan G. Katz,
Secretary.

[FR Doc. 88-8571 Filed 4-19-88; 8:45 am|
BILLING CODE 8010-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 37 y
[Docket No. RM87-35-000]

Generic Determination of Rate of
Return on Common Equity for Public
Utilities

April 15, 1988.

AGENCY: Federal Energy Regulatory
Commission, DOE.

AcTiON: Notice of benchmark rate of

return on common equity for public
utilities,

SUMMARY: In accordance with § 37.5 of
its regulations, the Federal Energy
Regulatory Commission, by its designee
the Director, Office of Economic Policy,
issues the update to the “advisory"
benchmark rate of return on common
equity applicable to rate filings made
during the period May through July 1988.
This rate is set at 12.51 percent.
EFFECTIVE DATE: May 1, 1988,

FOR FURTHER INFORMATION CONTACT:
Marvin Rosenberg, Office of Economic
Policy, Federal Energy Regulatory
Commission, 825 North Capitol Street
NE., Washington, DC 20426, (202) 357-
8283.

SUPPLEMENTARY INFORMATION:
Issued: April 15, 1988.

On January 27, 1988, the Federal
Energy Regulatory Commission
(Commission) issued a final rule which
readopted the quarterly indexing
procedure for establishing and updating
the benchmark rate of return on
common equity applicable to electric
rate filings.! Based on this procedure,
the Commission, by its designee, the
Director of the Office of Economic
Policy, determines that the benchmark
rate of return on common equity
applicable to rate filings made during
the period May 1 through July 31, 1988, is
12.51 percent.

According to § 37.9 of the
Commission’s regulations,? each
quarterly benchmark rate of return is set
equal to the average cost of common
equity for the jurisdictional operations
of public utilities. This average cost is
based on the average of the median
dividend yields for the two most recent
calendar quarters for a sample of 100

! Generic Determination of Rate of Return on

Common Equity for Public Utilities, Order No. 489,
53 FR 3342 (Feb. 5, 1988), I1I FERC Stats. & Regs.
1 30,765 (Jan. 29, 1988).

%18 CFR 37.9 (1987).
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utilities. The average yield is used in the
following formula with fixed adjustment
factors (determined in the annual
proceeding) to determine the cost rate;

k;=1.02 Y,+4.36

where k, is the average cost of common
eqtiity and Y, is the average dividend
yield.

The median dividend yields for the
sample of utilities for the fourth quarter
of 1987 and the first quarter of 1988 are
8.21 and 7.76 percent, respectively. The
average is 7.99 percent. Using the latter
vield produces an average cost of
common equity of 12.51 percent. The
attached appendix provides the
supporting data for the latest quarter
used in this update.

Specifically, this notice is intended to
supplement the generic rate of return
rule announced in Order No. 489, issued
January 29, 1988 and effective on
February 1, 1988.

List of Subjects in 18 CFR Part 37

Electric power rates, Electric utilities,
Reporting and recordkeeping
requirements.

In consideration of the foregoing, the
Commission amends Part 37, Chapter I,
Title 18 of the Code of Federal
Regulations, as set forth below, effective
May 1, 1988.

Douglas R. Bohi
Director, Office of Economic Policy.

PART 37—GENERIC DETERMINATION
OF RATE OF RETURN ON COMMON
EQUITY FOR PUBLIC UTILITIES

1. The authority citation for Part 37
continues to read as follows:

Authority: Federal Power Act, 16 U.S.C.
791a-825r (1982); Department of Energy
Organization Act, 42 U.S.C. 7101~-7352 (1982).

2.In § 37.9, paragraph (d) is revised to
read as follows:

§37.8 Quarterly Indexing Procedure.

(d) Table of Quarterly Benchmark
Rates of Return. The following table
presents the quarterly benchmark rates
of return on common equity:

o : Dividend increase Expected growth Current dividend yi Cost of common equity Benchmark rate of
Benchmark applicabilty period (1) | a5 crment factor (a) | adjustment factor (5) () e (k) return
2/1/86-4/30/86 1.02 454 9.03 13.75 13.75
5/1/86-7/31/86 1.02 454 8.37 13.08 13.25
8/1/86-10/31/86 1.02 454 7.49 12.18 12.75
11/1/86-1/31/87 1.02 454 675 11.43 12.25
2/1/87-4130/87 1.02 463 6.44 11.20 11.20
5/1/87-7/31/87 1.02 463 6.54 11.30 11.30
8/1/87-10/31/87 1.02 4563 6.7 1174 11.74
11/1/87-1/31/88 1.02 463 7.49 1227 12.27
2/1/88-4/30/88 1.02 4.36 7.90 12.42 12.42
5/1/88-7/31/88 1.02 4.36 7.99 12.51 12.51

Note: The Appendix will not be published
in Code of Federal Regulations.

Appendix
Exhibit No. and title

1—Initial sample of utilities
2—Utilities excluded from the sample
for the indicated quarter due to either

zero dividends or a cut in dividends
for this quarter or the prior three
quarters

3—Annualized dividend yields for the
indicated quarter for utilities retained
in the sample.

Source of Data: Standard and Poor's
Compustat Services, Inc., Utility
COMPUSTAT II Quarterly Data Base.

Exhibit 1.

Exhibit 2.

Exhibit 3.

BILLING CODE €717-01-M
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DEPARTMENT OF THE TREASURY
Customs Service

19 CFR Part 103
[T.D. 88-22]

Availability of information Compiled
for Law Enforcement Purposes

AGENCY: Customs Service, Department
of the Treasury.

ACTION: Final rule.

SUMMARY: This document amends the
Customs Regulations to conform the
regulations to certain changes made to
the Freedom of Information Act (FOIA)
by the Freedom of Information Reform
Act of 1986. These changes altered the
criteria used by Federal agencies to
exempt records and information
compiled for law enforcement purposes
from disclosure. An agency may now
exempt from disclosure investigatory
records, the production of which “could
reasonably be expected” to interfere
with law enforcement proceedings. This
standard (“could reasonably be
expected") represents a lower threshold
for withholding records. In addition, an
agency can treat records as outside the
scope of the FOIA if they pertain to a
criminal proceeding or investigation, the
subject is unaware of its pendency, and
disclosure of the existence of such
records could reasonably be expected to
interfere with such proceedings.

The change finalizes regulations
previously implemented on an interim
basis.

EFFECTIVE DATE: May 20, 1988,

FOR FURTHER INFORMATION CONTACT:
Lee H. Kramer, Regulations and
Disclosure Law Branch, (202-566-8681).
SUPPLEMENTARY INFORMATION:

Background

The Anti-Drug Abuse Act of 1986
(Pub. L. 99-570), provides for a wide
range of programs and measures to
enhance efforts to counteract the
problem of drug abuse in the U.S.
Sections 1801-1804 of Title 1, Subtitle N
of Pub. L. 99-570, cited as the “Freedom
of Information Reform Act of 1986",
amended the Freedom of Information
Act (FOIA) (5 U.S.C. 552), relative to the
availability of information compiled for
law enforcement purposes. As amended
by section 1802, 5 U.S.C. 552 (b)(7) now
provides that an agency may exempt
Investigatory records compiled for law
enforcement purposes, the production of
which *“could reasonably be expected”
to interfere with law enforcement
Proceedings from disclosure. This
standard (“could reasonably be
€Xpected") represents a lower threshold

for withholding records. As amended.
the statute provides that law
enforcement records or information may
be withheld when disclosure: (1) Could
reasonably be expected to interfere with
enforcement proceedings; (2} would
deprive a person of a right to a fair trial
or an impartial adjudication; (3) could
reasonably be expected to constitute an
unwarranted invasion of personal
privacy; (4) could reasonably be
expected to disclose the identify of a
confidential source; (5) would disclose
law enforcement techniques or
investigation/prosecution guidelines; or
(6) could reasonably be expected to
endanger the life or physical safety of
any individual. Changes were also made
relative to an exemption for certain
pending criminal investigations when
the subject of the investigation or
proceeding is not aware of its pendency
and the disclosure of the existence of
the records could reasonably be
expected to interfere with enforcement
proceedings. These statutory changes
required conforming changes to § 103.12,
Customs Regulations (19 CFR 103.12),
which sets forth the type of U.S.
Customs Service records which are
exempt from disclosure under 5 U.S.C.
552. Accordingly, Customs amended
Part 103, Customs Regulations, on an
interim basis by publication of T.D. 87~
137 in the Federal Register on November
10, 1987 (52 FR 43192), to confrom the
regulations to the changes made to the
Freedom of Information Act by the
Freedom of Information Reform Act of
1988.

The November 10, 1987, Federal
Register notice solicited public
comments on the changes. No comments
were received. Accordingly, it has been
determined to adopt the interim
regulations as published.

Executive Order 12291

Because this document will not result
in a "major rule" as defined in E.O.
12291, Customs has not prepared a
regulatory impact analysis.

Regulatory Flexibility Act
It is certified that the provisions of the

Regulatory Flexibility Act (5 U.S.C. 601
et seq.) do not apply.

Drafting Information

The principal author of this document
was Arnold L. Sarasky, Regulations and
Disclosure Law Branch, U.S. Customs
Service. However, personnel from other
offices participated in its development.

List of Subjects in 19 CFR Part 103

Freedom of information.

Amendment to the Regulations

Part 103, Customs Regulations (19 CFR
Part 103), is amended as set forth below:

PART 103—AVAILABILITY OF
INFORMATION

1. The general authority citation for
Part 103 continues to read as follows:

Authority: 5 U.S.C, 301, 552, 19 U.S.C. 66,
1624, 31 U.S.C. 483a.

2. Section 103.12 is amended by
republishing the introductory text,
revising paragraph (g) and adding new
paragraphs (h) and (i), to read as
follows:

§ 103.12 Exemptions.

Pursuant to 5 U.S.C, 552(b), the
disclosure requirements of 5 U.S.C.
552(a) are not applicable to U.S.
Customs Service records which relate to
the following;

. - * - -

(8) Certain investigatory records.
Records or information compiled for law
enforcement purposes, but only to the
extent that the production of such
enforcement records or information:

(1) Could reasonably be expected to
interfere with enforcement proceedings;

(2) Would deprive a person of a right
to a fair trial or an impartial
adjudication;

(3) Could reasonably be expected to
constitute an unwarranted invasion of
personal privacy;

(4) Could reasonably be expected to
disclose the identity of a confidential
source, including a State, local or foreign
agency or authority or any private
institution which furnished information
on a confidential basis, and, in the case
of a record or information compiled by a
criminal law enforcement authority in
the course of a criminal investigation, or
by an agency conducting a lawful
national security intelligence
investigation, information furnished by a
confidential source;

(5) Would disclose techniques for law
enforcement investigations or
prosecutions, or would disclose
guidelines for law enforcement
investigations or prosecutions if such
disclosure could reasonably be expected
to risk circumvention of the law; or

(8) Could reasonably be expected to
endanger the life or physical safety of
any individual.

(h) Certain pending criminal
investigations. Whenever a request is
made which involves access to records
described in paragraph (g)(1) of this
section and}—
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(1) The investigation or proceeding
involves a possible violation of criminal
law; and

(2) There is reason to believe that the
subject of the investigalion or
proceeding is not aware of its pendency,
and disclosure of the existence of the
records could reasonably be expected to
interfere with enforcement proceedings,
Customs may, during only such times as
that circumstance continues, treat the
records as not subject to the
requirements of this part.

(i) Certain informant records.
Whenever informant records maintained
by Customs under an informant's name
or personal identifier are requested by a
third party according to the informant's
name or personal identifier, Customs
may treat the records as not subject to
the requirements of this part unless the
informant's status as an informant has
been officially confirmed.

William von Raab,
Commissioner of Customs.
Approved: March 30, 1988,
Francis A. Keating II,
Assistant Secretary of Treasury.
[FR Doc. 88-8636 Filed 4-19-88; 8:45 am|
BILLING CODE 4620-02-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Social Security Administration

20 CFR Part 416
[Reg. No. 16]
Supplemental Security income for the

Aged, Blind, and Disabled; Medicaid
Eligibility Determinations

AGENCY: Social Security Administration,
HHS.

ACTION: Final rule.

suMMARY: We have revised our rules on
the agreements under which we make
Medicaid eligibility determinations on
behalf of States for individuals who
receive Supplemental Security Income
(SSI) benefits. The revision provides
that we may enter into an agreement
with a State even though the State's
Medicaid eligibility requirements differ
from the requirements for SSI or for
State supplementary payments, or both,
in ways mandated by Federal law.

We also have rewritten and
reorganized our existing rules for
making Medicaid eligibility
determinations.

DATE: These final regulations are
effective April 20, 1988.

FOR FURTHER INFORMATION CONTACT:
C.H. Campbell, Legal Assistant, Room

3-B—~4 Operations Building, 6401 Security
Boulevard, Baltimere, Maryland 21235,
(301) 597-3408.

SUPPLEMENTARY INFORMATION: We
published these regulations as a Notice
of Proposed Rulemaking (NPRM) on
May 9, 1986 (51 FR 17200), with a 60-day
period for public comment. The
comment received is discussed in this
preamble.

Section 1634 of the Social Security Act
authorizes us to enter into an agreement,
with a State that wishes to do 50, to
make Medicaid eligibility
determinations on behalf of the State for
aged, blind, or disabled individuals. Our
regulations for these agreements are in
20 CFR Part 416, Subpart U. Section 1634
is intended to give States the advantage
of having us make Medicaid
determinations on their behalf to
prevent duplication of effort since we
already considered many factors in
making the SSI determinations that the
State would consider in making the
Medicaid determinations.

Our current regulations prohibit our
entering into a section 1634 agreement
with a State unless the Medicaid
eligibility requirements the State asks us
to apply are the same as either SSI
requirements or State supplementary
payment requirements, except that the
State need not have us make Medicaid
determinations for every category (aged
people, blind people, and disabled
people) of SSI beneficiary. We adopted
the policy of making determinations
only for States whose eligibility
requirements for Medicaid are the same
as those for the SSI program mainly to
simplify the making of Medicaid
eligibility determinations and keep
down the cost to the States and to us.

Changes in Federal law, however,
have mandated requirements for
Medicaid eligibility that differ from the
eligibility requirements for SSI and for
State supplementary payments. As a
result, a State’'s Medicaid eligibility
requirements can no longer exactly
correspond to the SSI eligibility
requirements. Therefore, we are
changing our regulations to provide that
we may agree to make Medicaid
determinations on behalf of a State
when its Medicaid eligibility
requirements differ from the
requirements for SSI or for State
supplementary payments in ways
mandated by Federal law. These
regulations address the legally
mandated differences that involve
Medicaid eligibility requirements for the
applicant (1) to assign to the State
certain rights to medical care payments
by any third party and (2) to give the
State information about any such rights

that exist, These regulations, however,
do not address integrating into the
Medicaid determination process the
Medicaid eligibility of individuals who
have established Medicaid Qualifying
Trusts. If our making Medicaid
determinations in these trust situations
requires exceptions to these regulations,
we will address the problem in a
separate rulemaking document.

The situations involving Medicaid and
SSI program differences in which we
will make Medicaid eligibility
determinations for States under section
1634 of the Act are as follows:

1. Assignment of Third-Party Payment
Rights

Section 2367 of Pub. L. 98-369, the
Deficit Reduction Act of 1984, enacted
July 18, 1984, amended sections 1902 and
1912 of the Act. Section 1902(a)(45). as
added, requires that the State plan
under title XIX include as a Medicaid
eligibility requirement the assignment of
rights to third-party medical payments.
Section 1912(a)(1), as amended,
mandates that States require, as a
condition of Medicaid eligibility, that a
person assign to the State his or her
rights to any medical care support
available under an order of a court or an
administrative agency and any third-
party payments for medical care (except
Medicare). Section 1912(a)(1) (A) and (B)
further requires as a condition of
eligibility that the individual assign the
rights of any other individual eligible
under the State's Medicaid plan for
whom he or she can legally make an
assignment and cooperate in
establishing paternity and obtaining
medical care support and payments.
Section 2367 of Pub. L. 98-369 was
effective October 1, 1984, except that it
grants additional time for compliance to
States whose compliance requires State
legislation.

Sections 1902(a)(45) and 1912(a)(1) are
intended to give the States an efficient
means of preventing or recovering
Medicaid overpayments that result from
payment by Medicaid of medical
expenses for which someone else, such
as an insurance company or an absent
parent, is legally responsible.

We will apply the assignment
requirement on behalf of States with
section 1634 agreements when someone
is applying for SSI benefits or State
supplementary payments and is eligible
for them. We do not plan to apply it in
the SSI eligibility redetermination
process.

We will explain the assignment of
rights requirement to applicants and
inform them that it is a condition of
eligibility for Medicaid. We plan to have
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applicants sign a form (in States where
such rights are not automatically
assigned by operation of State law) to
provide for assignment of rights to
payments by third-party payers. Such an
assignment of rights would also be
required on behalf of any other
individual(s) eligible under the State
Medicaid plan for whom the applicant
can legally assign such rights. We also
plan to provide the Medicaid agency
with information on whether the
assignment of rights requirement has
been met with respect to an applicant.

2. Information About Third-Party
Liability

To aid in accomplishing the purposes
of sections 1902(a)(45) and 1912(a)(1),
section 9503 of Pub. L. 99-272 (the
Consolidated Omnibus Budget
Reconciliation Act of 1985, enacted
April 7, 1986) amended, among others,
sections 1902(a)(25) and 1912(a)(1) of the
Act. Section 1902(a)(25)(A), as amended,
requires the State or local agency
administering a State Medicaid plan to
take all reasonable measures to
ascertain the legal liability of third
parties (including health insurers) to pay
for care and services available under
the plan, including the collection of
sufficient information (as specified by
the Secretary of Health and Human
Services (HHS) in regulations) to enable
the State to pursue claims against such
third parties, with the information being
collected at the time of any
determination or redetermination of
eligibility for Medicaid.

New subparagraph (C), added to
section 1912(a)(1) by section 9503 of Pub.
L. 99-272, mandates that a State
Medicaid plan require as a condition of
eligibility that a person cooperate with
the State in identifying, and providing
information to assist the State in
pursuing, any third party who may be
liable to pay for care and services
available under the plan, unless the
person has good cause for refusing to
cooperate.

Section 9503 of Pub. L. 99-272 makes
these provisions effective July 1, 1986,
except that it grants additional time for
compliance to States whose compliance
requires State legislation.

An NPRM published May 28, 1986 (51
FR 19227) by the Health Care Financing
Administration (HCFA), describes an
agreement between us (the Social
Security Administration (SSA)) and
HCFA for use to make available, to
interested State Medicaid agencies with
section 1634 agreements, a third-party
liability information program. Under this
agreement, we collect, for purposes of
identifying legally liable third parties,
certain health insurance information

from SSI applicants and recipients
during the SSI initial application and
eligibility redetermination processes.
We transmit that information to the
State Medicaid agency. In order to
implement section 1902(a)(25)(A){i) of
the Act as amended, that NPRM
proposed to require all States with
section 1634 agreements to participate in
the joint SSA/HCFA third-party liability
information program.

To implement requirements of new
section 1912(a)(1)(C) on behalf of States
with section 1634 agreements, we will
explain to SSI applicants, and to SSI
recipients in the SSI eligibility
redetermination process, that providing
the specified information about third-
party liability is a condition of eligibility
for Medicaid. We will determine
whether this eligibility requirement is
met and inform the State Medicaid
agency.

As with the assignment requirement,
we will apply this requirement (and
collect the health insurance information)
only if the person is eligible for SSI or
State supplementary payments.

This requirement to collect third-party
liability information was not developed
in our NPRM although, in our discussion
on the assignment of rights in the NPRM,
we mentioned the necessity for
applicants to cooperate with State
efforts to pursue third-party medical
payments. The HCFA NPRM noted
above, however, described this
information collection requirement fully,
noted that it was mandated by Federal
law, and stated our intention to
administer it. Consequently, we believe
the public has been notified of our intent
to administer this particular
requirement,

3. Medicaid Qualifying Trusts

Section 9506 of Pub. L. 99-272
amended section 1902 of the Act by
adding a new paragraph (k) on
“"Medicaid Qualifying Trusts" to section
1902 of the Social Security Act. The new
paragraph (k) specifies that for purposes
of Medicaid eligibility, the maximum
amount of distributions that can be
made from certain Medicaid qualifying
trusts will be considered available to the
individual, or spouse of the individual,
who established the trust, whether or
not the trust is irrevocable, or was
established for purposes other than to
enable a grantor to qualify for Medicaid,
and whether or not the distributions are
actually made. A Medicaid qualifying
trust is defined as a trust or other
similar legal device established, other
than by will, by an individual (or
spouse) under which the individual is a
beneficiary and distribution of payments
under the trust is determined at the

discretion of one or more trustees. Prior
to enactment of this legislation, there
was no specific statutory provision
concerning distributions from trusts and
only the income and resources found to
be actually available to individuals
were considered in determining
eligibility.

It is clear from the legislative history
of section 9506 of Pub. L. 98-272 that
Congress intended the integration of this
provision in the Federal-State
arrangements under which we make
Medicaid determinations for States
under section 1634 of the Act to be
accomplished in a manner satisfactory
to the Secretary. We are continuing to
study how to accomplish this integration
within present Federal-State
arrangements. We may be able to
process Medicaid determinations that
involve this provision under the scope of
§8 416.2111 and 418.2116 of the attached
regulations. However, it may be
necessary to devise a new procedure to
process these determinations, in which
case we will later publish a new rule
describing the procedure.

Public Comments

We received one public comment on
the NPRM, from a State Medicaid
agency. The agency said these
regulations should provide for us to
notify the State if a person who refused
to assign third-party payment rights
when applying for SSI and Medicaid
later decides to sign the assignment
form. We plan to consider the feasibility
of this recommendation.

We also received from a State welfare
department a letter of detailed
questions, not presented as suggestions
for changes in the regulations, about
administrative arrangements under the
State's section 1634 agreement. HCFA
has replied directly to the State.

On its NPRM published May 28, 1986,
HCFA received one comment
concerning SSA collection of Medicaid
third-party liability information. A State
department of human services objected
to being required to pay us for data
which the State believes may not be
valid, because after we get the
information from the applicant we do
not otherwise verify it. We concur with
the HCFA response to this comment (52
FR 5967, 5971 (1987)): It is true that
verification is the State's responsibility.
However, our charges cover only
obtaining and transmitting the
information, and would have to be
substantially higher if we were to
independently verify the information.
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Other Regulatory Changes

Our NPRM proposed only one new
exception to the rule that we make
Medicaid determinations only if the
Medicaid requirements are the same as
SSI requirements. That exception was
that the Medicaid requirements could
include the assignment of rights to third-
party medical care payments. This final
regulation broadens that exception by
providing that the Medicaid
requirements can differ from SSI
requirements in any way mandated by
Federal law.

We believe the public has had
adequate notice of, and opportunity to
comment on, the broader exception
stated in this final rule, even though it
was not explicitly stated in our NPRM,
While the fact that the assignment of
rights requirement was mandated by
Federal law was the only point our
NPRM cited explicitly as a reason for
making it an exception to our same -
requirements rule, an NPRM published
May 28, 1986 by HCFA explicitly gave
the public notice of, and cpportunity to
comment on, our intention to administer
another Medicaid requirement currently
mandated by Federal law that differs
from SSI requirements, namely the
requirement to provide third-party
liability information.

We believe our and HCFA's NPRM's
together put the public on notice that we
intended to administer any Medicaid
eligibility requirement that is mandated
for SSI recipients by Federal law.
Moreover, we can see no possibility that
anyone will be disadvantaged by our
final regulation. With or without it,
States and Medicaid applicants are
required by Federal statute to comply
with whatever additional eligibility
requirements that the statute imposes;
the only question is whether we or the
State determines whether they have
been met,

General Rewriting of Subpart U

We have rewritten and reorganized
all of Subpart U to make it clearer and
easier to understand. We summarize
below the rewritten Subpart U and the
additions and main clarifications we
have made:

Basic Provisions

We have added section 1166 of the
Social Security Act to the authority
citations of Subpart U to clarify that we
disclose information to the States and
charge for this information when
appropriate under this section of the Act
as well.

Section 416.2101 cross-refers to the
basic regulations of HCFA on the

Medicaid program. This section also
defines terms used in Subpart U,

Section 416.2111 states the conditions
for our agreeing to make Medicaid
eligibility determinations for a State,
Section 416.2111(b) of the NPRM
referred to the assignment requirement
as a non-SSI eligibility requirement for
Medicaid that will not prevent our
agreeing to make Medicaid
determinations. We have changed that
reference from the assignment
requirement to any requirement
mandated by Federal law. We have
also, however, in § 416.2116 and one
place in § 416.2111, changed "we will
agree” to “we may agree’ to make
Medicaid determinations, because of the
possibility that Federal law might, at
some time in the future, mandate a
Medicaid eligibility requirement that we
might consider preferable for States,
rather than us, to administer. In that
event we would terminate our existing
agreements under the provisions of
§ 416.2171, and would not make new
agreements with States under section
1634 unless the requirement is one
which Congress designates as an
exception to the general rule that the
Secretary make full Medicaid eligibility
determinations under section 1634
agreements.

Section 416.2116 states when we make
the determinations. In the final
regulation we have added here that our
determinations may include any non-SSI
requirements that are mandated by
Federal law.

Section 416.2130 gives examples of
Medicaid functions we will not agree to
carry out for a State.

Liability

Section 416.2140 states the limits of
our liability if we tell a State
erroneously that a person is eligible for
Medicaid. This provision is not in the
current regulations but was in existing
agreements with States.

Other Services

Section 416.2145 offers services, other
than eligibility determinations, which
we provide under authority of 31 U.S.C.
6505 to help a State administer its
Medicaid program. (We also disclose
information to States pursuant to section
1106 of the Act.) The NPRM gave here,
as an example of these optional
additional services, collecting and giving
the State information about health
insurance or other medical coverage.
We have deleted this example, since
this service will no longer be optional
for a State with a section 1634
agreement.

Charges to States

Section 416.2161 provides, more
specifically than the current regulations,
under what circumstances and how
much a State has to pay for each service
we provide under this subpart. The
States pay half of our additional costs
directly related to making Medicaid
eligibility determinations. The States
pay our full additional costs for other
services.

Changing the Agreement

Section 416.2166 provides that the
State and we can agree in writing to
change the agreement at any time.

Duration of the Agreement

Section 416.2171 identifies the
duration of a Medicaid determination
agreement and the ways it can be
ended. Paragraphs (b) and (c) include
ways of ending it that are not in the
current regulations but that are in
existing agreements with States. These
are: (1) Either the State or we can end
the agreement by giving written notice
at least 90 days before the end of a term;
or (2) if the State fails to pay our costs
as agreed, we can notify the State in
writing, at least 30 days before the
ending date we select, why we intend to
end the agreement, If the State gives a
good reason for keeping the agreement
in force beyond the ending date we
selected, the termination will be
postponed or the agreement will remain
in force through the end of the term.

Disagreements Between a State and Us

Section 416.2176 describes the appeals
procedure for resolving disagreements
that may arise under a Medicaid
determination agreement. Any
disagreement related to performance
under the agreement may be appealed.
An appeal to the HHS Grant Appeals
Board is the final level of administrative
appeal. Again, this procedure was not in
the current regulations but reflects the
existing agreements with States, with
minor modifications.

State Employees Working in Our Offices

We have deleted specific mention of
letting State Medicaid employees work
in our offices to take applications for
Medicaid (former § 416.2118(c)), because
very few State employees have been
assigned to our offices and specific
reference in the regulations to this
service no longer seems necessary. In
spite of the deletion, we will still permit
these assignments where appropriate.
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Regulatory Procedures
Executive Order 12291

These regulations have been reviewed
under Executive Order 12291 and do not
meet any of the criteria for a major
regulation. The only additional costs are
the new actions in connection with
Medicaid determinations. These costs
will be about $1.4 million a year of
which States will pay half the cost and
HCFA, pursuant to memerandums of
understanding, the other half. (HCFA is
responsible for Federal administration
of Medicaid.) Therefore, a regulatory
impact analysis is not required.

Paperwork Reduction Act

These regulations impose no
reporting/recordkeeping requirements
requiring OMB clearance.

Regulatory Flexibility Act

We certify that these regulations will
not have a significant economic impact
on a substantial number of small entities
because these rules will apply only to
States and individuals. Therefore, a
regulatory flexibility analysis as
provided in Pub, L. 86-354, the
Regulatory Flexibility Act, is not
required.

(Catalog of Federal Domestic Assistance
Program No. 13.807, Supplemental Security
Income; 13.714, Medical Assistance Program)

List of Subjects in 20 CFR Part 416

Administrative practice and
procedure, Aged, Blind, Disabled, Public
assistance programs, Supplemental
Security Income (SSI).

Dated: January 20, 1988,

Dorcas R. Hardy,
Commissioner of Social Security,

Approved: March 10, 1988.
Otis R. Bowen,
Secretary of Health and Human Services.

Part 418 of Chapter Il of Title 20 of
the Code of Federal Regulations is
amended as follows:

PART 416—[ AMENDED]

_ 1. The authority citation for Subpart A
1s reviged to read as follows:

_ Authority: Secs. 1102 and 1601-1634 of the
Social Security Act; 42 U.S.C. 1302 and 1381
1383¢; sec. 212 of Pub. L. 93-66, 87 Stat. 155
and sec, 502(a) of Pub. L. 84-241, 90 Stat. 268.

§416.110 [Amended]

_ 2. Section 416.110(f)(2) is amended by
Inserting “(except as permitted by

§ 416.2111)" after the word “identical.”

3. Subpart U is revised to read as
follows;

Subpart U—Medicaid Eligibitity
Determipations

Sec.

416.2101 Introduction.

416.2111 Conditions for our agreeing to
make Medicaid eligibility
determinations.

416.2118 Medicaid eligibility
determinations.

416.2130 Effect of the agreement and
responsibilities of States.

418.2140 Liability for erroneous Medicaid
eligibility determinations.

416.2145 Services other than Medicaid
determinations.

416.2161 Charges to States.

416.2166 Changing the agreement.

416.2171 Duration of agreement.

416.2176 Disagreements between a State
and us.

Subpart U—Medicaid Eligibility
Determinations

Authority: Secs. 1102, 1106, 1631(d)(1), and
1634 of the Social Security Act; 42 U.S.C.
1302, 1306, 1383(d)(1), and 1383c.

§416.2101 Introduction.

(a) What is in this subpart. This
subpart describes the agreements we
make with States under which we
determine the Medicaid eligibility of
individuals who receive Supplemental
Security Income (SSI) benefits. It
includes a general description of the
services we will provide under these
agreements and the costs to the States
for the services.

(b} Related regulations. The
comprehensive regulations on eligibility
for the Medicaid program, administered
by the Health Care Financing
Administration, are in Part 435 of Title
42 of the Code of Federal Regulations.

(c) Definitions. In this subpart——

“SSI benefits” means Federal SSI
benefits, including special SSI cash
benefits under section 1619(a) of the
Social Security Act. In addition, we
consider a person who has special SSI
eligibility status under section 1619(b) of
the Social Security Act to be receiving
SSI benefits.

"State Medicaid Plan" means a State's
medical assistance plan which the
Secretary has approved under title XIX
of the Act for Federal payment of a
share of the State’s medical assistance
expenses.

“State supplementary payments”
means supplementary payments we
administer for a State under Subpart T
of this part.

“We", "us", or “our" refers to the
Social Security. Administration.

§416.2111 Conditions for our agreeing to
make Medicald eligibility determinations.

We will agree to make Medicaid
eligibility determinations for a State

only if the State's Medicaid eligibility
requirements for recipients of SSI
benefils and for recipients of State
supplementary payments are the same
as the requirements for receiving SSI
benefits and the requirements for
receiving State supplementary
payments, respectively. Exceptions: We
may agree to make Medicaid eligibility
determinations——

(a) For one, two, or all of the three
categories of people (i.e., aged, blind,
and disabled) who receive SSI benefits
or State supplementary payments; or

(b) Even though the State's Medicaid
eligibility requirements for recipients of
SSI benefits or of State supplementary
payments, or both, differ from the
requirements for SSI or State
supplementary payments, or both, in
ways mandated by Federal law.

§416.2116 Medicaid eligibility
determinations.

If a State requests, we may agree,
under the conditions in this subpart, to
make Medicaid eligibility
determinations on behalf of the State.
Under these agreements, we make the
Medicaid determinations when
determinations or redeterminations are
necessary for SSI purposes. Our
determinations may include non-SSI
requirements that are mandated by
Federal law. When we delermine that a
person is eligible for Medicaid in
accordance with § 416.2111 or that we
are not making the determination, we
notify the State of that fact.

§ 416.2130 Effect of the agreement and
responsibilities of States.

(a) An agreement under this subpart
does not change—

(1) The provisions of a State's
Medicaid plan;

(2) The conditions under which the
Secretary will approve a State's
Medicaid plan; or

(3) A State's responsibilities under the
State Medicaid plan.

(b) Following are examples of
functions we will not agree to carry out
for the State:

(1) Stationing of our employees at
hospitals or nursing homes o take
Medicaid applications;

(2) Determining whether a person is
eligible for Medicaid for any period
before he or she applied for SSI benefits;

(3) Giving approval for emergency
medical care under Medicaid before a
determination has been made on
whether a person is eligible for SSI
benefits;

(4) Setting up or running a State's
system for requiring a person to pay part
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of the cost of services he or she receives
under Medicaid; or

(5) Giving identification cards to
people to show that they are eligible for
Medicaid.

§416.2140 Liability for erroneous
Medicaid eligibility determinations.

If the State suffers any financial loss,
directly or indirectly, through using any
information we provide under an
agreement described in this subpart, we
will not be responsible for that loss.
However, if we erroneously tell a State
that a person is eligible for Medicaid
and the State therefore makes erroneous
Medicaid payments, the State will be
paid the Federal share of those
payments under the Medicaid program
as if they were correct.

§416.2145 Services other than Medicaid
determinations.

We will agree under authority of
section 1106 of the Act and 31 U.S.C.
6505 to provide services other than
Medicaid determinations to help the
State administer its Medicaid program.
We will do this only if we determine it is
the most efficient and economical way
to accomplish the State’s purpose and
does not interfere with administration of
the SSI program. The services can be
part of a Medicaid eligibility
determination agreement or a separate
agrleement. Under either agreement we
will—

(a) Give the State basic information
relevant to Medicaid eligibility from
individuals' applications for SSI
benefits;

(b) Give the State answers to certain
purely Medicaid-related questions (in
addition to any that may be necessary
under § 416.2111(b)), such as whether
the SSI applicant has any unpaid
medical expenses for the current month
or the previous 3 calendar months;

(c) Conduct statistical or other studies
for the State; and

(d) Provide other services the State
and we agree on.

§ 416.2161 Charges to States.

(a) States with Medicaid eligibility
determination agreement. A State with
which we have an agreement to make
Medicaid eligibility determinations is
charged in the following manner:

(1) If making Medicaid determinations
and providing basic SSI application
information for a State causes us
additional cost, the State must pay half
of that additional cost. “Additional cost”
in this section means cost in addition to
costs we would have had anyway in
administering the SSI program.

(2) The State must pay half our
additional cost caused by providing any

information that we collect for Medicaid
purposes and by any other services
directly related to making Medicaid
eligibility determinations.

(3) The State must pay our full
additional cost for statistical or other
studies and any other services that are
not directly related to making Medicaid
eligibility determinations.

(b) States without Medicaid eligibility
determination agreement. A State with
which we do not have an agreement to
make Medicaid eligibility
determinations is charged in the
following manner:

(1) If providing basic SSI application
information causes us additional cost,
the State must pay our full additional
cost.

(2) The State must pay our full
additional cost caused by providing any
information that we collect for Medicaid
purposes and for statistical or other
studies and any other services.

§ 416.2166 Changing the agreement.

The State and we can agree in writing
to change the agreement at any time.

§ 416.2171 Duration of agreement.

An agreement under this subpart is
automatically renewed for 1 year at the
end of the term stated in the agreement
and again at the end of each 1-year
renewal term, unless—

(a) The State and we agree in writing
to end it at any time;

(b) Either the State or we end it at any
time without the other’s consent by
giving written notice at least 90 days
before the end of a term, or 120 days
before any other ending date selected by
whoever wants to end the agreement; or

(c){1) The State fails to pay our costs
as agreed;

(2) We notify the State in writing, at
least 30 days before the ending date we
select, why we intend to end the
agreement; and

{3) The State does not give a good
reason for keeping the agreement in
force beyond the ending date we
selected. If the State does provide a
good reason, the termination will be
postponed or the agreement will be kept
in force until the end of the term.

§416.2176 Disagreements between a
State and us.

(a) If a State with which we have an
agreement under this subpart and we
are unable to agree about any question
of performance under the agreement, the
State may appeal the question to the
Commissioner of Social Security. The
Commissioner or his or her designee
will, within 90 days after receiving the
State's appeal, give the State either a
written decision or a written

explanation of why a decision cannot be
made within 90 days, what is needed
before a decision can be made, and
when a decision is expected to be made.
(b) The Commissicner's decision will
be the final decision of the Department
of Health and Human Services, unless
the State appeals the decision within 30
days after receiving it to the
Department's Grant Appeals Board
under procedures in 45 CFR Part 16.

[FR Doc. 88-8678 Filed 4-19-88; 8:45 am|]
BILLING CODE 4150-11-M

ENVIRONMENTAL PROTECTION
AGENCY

21 CFR Parts 193 and 561
[FAP 7H5523/R946; FRL-3366-9]

Pesticide Tolerances for Myclobutanil

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This rule renews established
food and feed additive regulations to
permit the combined residues of the
fungicide myclobutanil and its
metabolites containing both the
chlorophenyl and triazole rings in or on
certain food and feed items. This
regulation to renew maximum
permissible levels for combined residues
of myclobutanil was requested by the
Rohm & Haas Co.#o permit marketingiof
feed and food commodities resulting
from experimental use of the fungicide
on apples and grapes, These temporary
tolerances expire on February 28, 1989.

EFFECTIVE DATE: Effective on March 23,
1988.

ADDRESS: Writlen objections may be
submitted to the: Hearing Clerk {A-110),
Environmental Protection Agency, 401 M
St., SW., Washington, DC 20460.

FOR FURTHER INFORMATION CONTACT:

By mail: Lois A. Rossi, Product Manager
(PM) 21, Registration Division (TS-
767C), Office of Pesticide Programs,
Environmental Protection Agency, 401
M St,, SW., Washington, DC 20460.

Office location and telephone number:
Rm. 227, CM#2, 1921 Jefferson Davis
Highway, Arlington, VA 22202, (703)-
557-1900.

SUPPLEMENTARY INFORMATION: EPA

issued § 193.477 Myclobutanil (21 CFR

193.477) and § 561.443 Myclobutanil (21

CFR 561.443), published in the Federal

Register of January 4, 1988 (53 FR 21)

establishing regulations permitting the

combined residues of the fungicide
myclobutanil (alpha-butyl-alpha(4-
chlorophenyl)-1H-1,2,4-triazole-1-
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propanenitrile) and its metabolites in or
on apple pomace at 5.0 ppm, grape
pomace at 5.0 ppm, raising at 5.0 ppm,
and raisin waste at 12.5 ppm. These
regulations are being renewed to
February 28, 1989, to permit the
continued experimental use of
myclobutanil on apples and grapes
while further data are collected on the
active ingredient.

Also, references to myclobutanil's
metabolites containing both the
chlorophenyl and triazole rings, which
were referenced and discussed in the
preamble to the January 4, 1988 (53 FR
21) final rules but which were
inadvertently dropped from the codified
text of §§ 193.477 and 561.443, are being
reinserted in this final rule.

The scientific data reported and other
relevant material have been evaluated,
and it has been determined that the
fungicide may be safely used in
accordance with the provisions of the
experimental use permit (707-EUP-105)
that was concurrently renewed under
the Federal Insecticide, Fungicide, and
Rodenticide Act (FIFRA), as amended. It
is concluded that the fungicide can be
safely used in the prescribed manner
when such use is in accordance with the
label and labeling accepted in
connection with the experimental use
permit issued pursuant to the Federal
Insecticide, Fungicide, and Rodenticide
Act (FIFRA) as amended (86 Stat. 973, 7
U.S.C, 136 et seq.), and the regulations
are renewed as set forth below.

Any person adversely affected by this
regulation may, within 30 days after
publication of this document in the
Federal Register, file written objections
with the Hearing Clerk, at the address
given above. Such objections should
specify the provisions of the regulation
deemed objectionable and the grounds
for the objections. If a hearing is
requested, the objections must state the
issues for the hearing and the grounds
for the objections.

The Office of Management and Budget
has exempted this rule from the
requirements of section 3 of Executive
Order 12291.

Pursuant to the requirements of the
Regulatory Flexibility Act (Pub. L. 96—
354, 94 Stat, 1164, 5 U.S.C. 601-812), the
Administrator has determined that
regulations establishing new food and
feed additive levels, or conditions for
safe use of additives, or raising such
food and feed additive levels do not
have a significant economic impact on a
substantial number of small entities. A
cerfification statement to this effect was
published in the Federal Register of May
4,1981 (46 FR 24945).

List of Subjects in 21 CFR Parts 193 and
561

Food additives, Animal feeds,
Pesticides and pests, Reporting and
recordkeeping requirements.

Dated: March 23, 1988.
Douglas D. Campt,
Director, Office of Pesticide Programs.

Therefore, Chapter I of Title 21 of the
Code of Federal Regulations is amended
as follows:

PART 193—{AMENDED]

1. In Part 193:
a. The authority citation continues to
read as follows:

Authority: 21 U.S.C. 348.

2. By revising § 193.477 to read as
follows:

§ 193.477 WMyclobutanil.

A food additive regulation is
established to permit residues of the
fungicide myclobutanil (alpha-butyl-
alpha(4-chlorophenyl)-1H-1,2 4-triazole-
1-propanenitrile) and its metabolites
containing both the chlorophenyl and
triazole rings in or on raisins at 5 parts
per million when present therein as a
result of application to grapes in
connection with an experimental use
program which expires February 28,
1989.

PART 561—{AMENDED]

2. In Part 561:
a. The authority citation continues to
read as follows:

Authority: 21 U.S.C. 348,

b. By revising § 561.443 to read as
follows:

§561.443 Myciobutanil.

A feed additive regulation is
established to permit residues of the
fungicide myclobutanil (alpha-butyl-
alpha(4-chlorophenyl)-1H-1,2,4-triazole-
1-propanenitrile) and its metabolites
containing both the chlorophenyl and
triazole rings in or on the following
processed feeds when present therein as
a result of application to grapes and
apples in connection with an
experimental use program which expires
February 28, 1989:

Parts per
Feeds million
Apple pomace 5.0
Grape pomace 5.0
Raisin waste 125

[FR Doc. 88-8510 Filed 4-19-88; 8:45 am]
BILLING CODE 6560-50-M

40 CFR Part 180
[PP 5F3256/R953; FRL-3367-2]

Pesticide Tolerance for AC 222,263

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This rule establishes
tolerances for residues of the herbicide
AC 222,293 and its metabolites in or on
various raw agricultural commodities,
The regulation was requested by the
American Cyanamid Co. and establishes
the maximum permissible level for
residues of the herbicide in or on the
raw agricultural commodities.

EFFECTIVE DATE: Effective on April 20,
1988.

ADDRESS: Written objections may be
submitted to the: Hearing Clerk [A-110),
Environmental Protection Agency, Rm.
3708, 401 M St., SW., Washington, DC
20460.

FOR FURTHER INFORMATION CONTACT:

By mail: Robert J. Taylor, Product
Manager (PM) 25, Registration
Division (TS-767C), Office of Pesticide
Programs, Environmental Protection
Agency, 401 M St., SW., Washington,
DC 20460.

Office location and telephone number:
Rm. 245, CM #2, 1921 Jefferson Davis
Highway, Arlington, VA 22202 (703)-
557-1800.

SUPPLEMENTARY INFORMATION: EPA
issued a notice, published in the Federal
Register on July 22, 1987 (52 FR 27575),
which announced that the American
Cyanamid Co. had submitted pesticide
petition (PP) 5F3265 to EPA proposing to
amend 40 CFR Part 180 by establishing
tolerances for residues of the herbicide
AC 222,293 [Assert, a mixture of methyl
2-{4-isopropyl-4-methyl-5-0x0-2-
imidazolin-2-yl)-m-toluate] in or on the
(4-isopropyl-4-methyl-5-o0xo0-2-
imidazolin-2-yl).m-toluate] in or on the
raw agricultural commodities sunflower
seed at 0.05 part per million (ppm),
wheat grain and barley grain at 0.10
ppm, and wheat straw and barley straw
at 1.50 ppm. There were no comments
received in response to the notice of
filing.

The petitioner subsequently amended
the petition by submitting a revised
Section F proposing the establishment of
tolerances for residues of AC 222,293
and its metabolites 6-(4-isopropyl-4-
methyl-5-0x0-2-imidazolin-2-yl)-m-
toluic acid and 2.-(4-isopropyl-4-methyl-
5-0x0-2-imidazolin-2-yl}-p-toluic acid in
or on wheat grain and barley grain at
0.10 ppm, wheat straw and barley straw
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at 2,00 ppm, and sunflower seed at 0.10
ppm.

The data submitted in the petition and
other relevant material have been
evaluated. The data considered in the
petition include several acute studies; a
2-feeding/oncogenic study in rats fed
dosages of 0, 12.5, 50, and 200
milligrams/kilogram/day (mg/kg/day)
with no oncogenic effects observed
under the conditions of the study at dose
levels up to and including 200 mg/kg/
day (HDT) and a systemic no-observed-
effect level (NOEL) of 12.5 mg/kg/day:
an 18-month feeding/oncogenic study
with mice fed dosages of 0, 19.5, 78.75,
and 315 mg/kg/day with no oncogenic
effects observed under the conditions of
the study at dose levels up to and
including 315 mg/kg/day (HDT) and a
systemic NOEL of 19.5 mg/kg/day; a 1-
year feeding study in dogs fed dosage
levels of 0, 6.25, 25, and 100 mg/kg/day
with a NOEL of 6.25 mg/kg/day; a
teratology study in rats fed dosage
levels of 0, 250, 500, and 1,000 mg/kg/
day with no teratogenic effects at 1,000
mg/kg/day (HDT), a maternal NOEL of
less than 250 mg/kg/day, and a fetotoxic
NOEL of 250 mg/kg/day (a NOEL for
maternal toxicity was not established in
this study); a teratology study in rabbits
fed dosage levels of 0, 250, 500, and 750
mg/kg/day with no teratogenic effects
at 750 mg/kg/day (HDT); a maternal
NOEL of 750 mg/kg/day and a fetotoxic
NOEL of 250 mg/kg/day; a 3-generation
reproduction study in rats fed dosage
levels of 0, 12.5, 50, and 200 mg/kg/day
with a NOEL for reproductive effects of
12.5 mg/kg/day; a mutagenic test with
Salmonella typhimurium (negative);
mutagenic chromosomal aberration tests
both in vitro and in vivo (no aberrations
observed in Chinese hamsters ovary/
cells with and without activation); an
unscheduled DNA synthesis study in rat
hepatocytes (negative); and a dominant
lethal study in rats negative at doses up
to and including 1,000 mg/kg (HDT).

The acceptable daily intake (ADI)
based on the 1-year dog feeding study
(NOEL of 6.25 mg/kg/day) and a
hundred-fold safety factor is calculated
to be 0.0625 mg/kg/day. The theoretical
maximum residue contribution (TMRC)
for these tolerances for a diet is
calculated to be 0.00147 mg/kg/day. The
current action will use 2.35 percent of
the ADI. There are no published
tolerances for this chemical. No
desirable data are lacking. The pesticide
is useful for the purposes of this
tolerance rule. The nature of the residue
is adequately understood, and adequate
analytical methods (gas-liquid
chromatography with a nitrogen-

sensitive detector) are available for
enforcement purposes.

There are currently no actions
pending against the registration of this
chemical. No secondary residues are
expected to occur in meat, milk, poultry,
or eggs from this use.

Because of the long lead time from
establishing this tolerance to publication
of the enforcement methodology in the
Pesticide Analytical Manual II, an
interim analytical methods package is
being made available to State pesticide
enforcement chemists when requested
from:

By mail: Information Services Section
(TS-757C), Program Management
Support Division, Office of Pesticide
Programs, Environmental Protection
Agency, 401 M St. SW., Washington, DC
20460. Office location and telephone
number; Rm. 246, CM #2, 1921 Jefferson
Davis Highway, Arlington, VA 22202
(703) 557-3262.

Based on the above information
considered by the Agency, it is
concluded that the tolerances
established by amending 40 CFR Part
180 will protect the public health, and
the tolerances are therefore established
as set forth below.

Any person adversely affected by this
regulation may, within 30 days after the
date of publication in the Federal
Register, file written objections with the
Hearing Clerk, Environmental Protection
Agency, at the address given above.
Such objections should be submitted in
quintuplicate and specify the provisions
of the regulation deemed objectionable
and the grounds for the objections. If a
hearing is requested, the objections must
state the issues for the hearing. A
hearing will be granted if the objections
are legally sufficient to justify the relief
sought.

The Office of Management and Budget
(OMB) has exempted this regulation
from section 3 of Executive Order 12291.

Pursuant to the requirements of the
Regulatory Flexibility Act (Pub. L. 96—~
354, 94 Stat. 1184, 5 U.S.C. 601-612), the
Administrator has determined that
regulations establishing new tolerances
or raising tolerance levels or
establishing exemptions from tolerance
requirements do not have significant
economic impact on a substantial
number of small entities. A certification
statement to this effect was published in
the Federal Register of May 4, 1981 (46
FR 24950).

(Sec. 408{d)(2), 88 Stat. 512 (21 US.C.
346a(d)(2)).)

List of Subjects in 40 CFR Part 180

Administrative practice and
procedure, Agricultural commodities,
Pesticides and pests.

Dated: April 8, 1988,

Douglas D. Campt,
Director, Office of Pesticide Programs,

Therefore, 40 CFR Part 180 is
amended as follows:

PART 180—[AMENDED]

1. The authority citation for Part 180
continues to read as follows:

Authority: 21 U.5.C. 346a.

2. New § 180.437 is added, to read as
follows:

§ 180.437 AC 222,293; tolerances for
residues.

(a) Tolerances are established for the
combined residues of the herbicide AC
222,293 [Assert, a mixture of methyl 2-(4-
isopropyl-4-methyl-5-o0x0-2-imidazolin-2-
yl)-p-toluate and methyl 6-(4-isopropyl-
4-methyl-5-0x0-2-imidazolin-2-yl)-m-
toluate] in or on the following raw
agricultural commodities:

Parts per

Commodities million

0.10
2.00
0.10
0.10
200

Barley grain
Barley straw.
Sunflower seed
Wheat grain
Wheat straw

[FR Doc. 88-8509 Filed 4-19-88; 8:45 am]
BILLING CODE §560-50-M

40 CFR Part 228
[FRL 3365-6]

Suspension of Effective Date of Final
Designation of Pensacola, Florida Site
as an EPA-Approved Ocean Dumping
Site, Pursuant to the Marine
Protection, Resources and
Sanctuaries Act (MPRSA) of 1972

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notice of suspension of
effective date of designation of
Pensacola, Florida site as an EPA-
approved Ocean Dumping Site.

SUMMARY: On March 4, 1988, EPA
published a final rule at 53 FR 6987,
designating ocean dumping sites off
shore Pensacola, Florida, Mobile,
Alabama, and Gulfport, Mississippi,
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pursuanti to section 102(c) of the Marine
Protection, Research, and Sanctuaries
Act (MPRSA) of 1972. These
designations were to become effective
on April 4, 1988. On April 1, 1988, in
response to a request by the State of
Florida, the Regional Administrator of
EPA-Region IV suspended the effective
date of the final designation of only the
Pensacola, Florida, site (§ 228.12(b)(48)).
That site designation will now become
effective on May 9, 1988, The other site
designations—Gulfport, Mississippi, and
Mobile, Alabama—became effective as
scheduled.
FOR FURTHER INFORMATION CONTACT:
Sally Turner, Chief, Marine Protection
Section, Water Management Division,
U.S. Environmental Protection Agency,
345 Courtland Street, NE., Atlanta,
Georgia 30385, (404) 347-2126.

Date: April 5, 1988,

Joe R. Franzmathes,

Acting Regional Administrator.

[FR Doc. 83-8183 Filed 4-15-88; 3:42 pm]
BILLING CODE 6560-50—M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Health Care Financing Administration

42 CFR Parts 405, 406, 409, 410, 413,
416, 421, 489 and 498

[BERC-431-CN]

Medicare Program; Conditions for
Medicare Payment

AGENCY: Health Care Financing
Administration (HCFA), HHS.

ACTION: Final rule with comment period:
Correction.

SUMMARY: Federal Register document
88-4352, beginning on page 6629 of the
issue of Wednesday March 2, 1988,
redesignated Subparts A and P of Part
405 of the Medicare rules as a new Part
424, and made many technical and
conforming amendments to other
sections of those regulations. Through
oversight, three of those amendments
were retained even though in two
instances the affected sections had been
removed, and, in another, the addition
had been made by another rule
published while the above cited
document was in clearance. This
document removes those amendments,
corrects a duplicated section number,
clarifies two examples, restores an
omitted paragraph heading, and corrects
typographical errors.

FOR FURTHER INFCRMATION CONTACT:
Luisa V. Iglesias, Telephone (202) 245-
0383.

Corrections

1. On page 6634, column 1, under
PART 410—SUPPLEMENTARY
MEDICAL INSURANCE (SMI)
BENEFITS, in the first line of item 2, a.
*'§ 410.64" is changed to “§ 410.66", and
in the heading of the new section,

“§ 410.64" is changed to "'§ 410.68",

2, On page 6635, column 2,

§ 424.5(a)(3), in line 6, "on" is changed to
“of".

3. On page 6635, calumn 2,

§ 424.7(a)(2)(i), in line 2, “(a)(2)" is
changed to “(a)(2)(ii)".

4. On page 6635, column 3, § 424.10(b),
in lines 9 and 10, “Comprehensive
Outpatient Rehabilitation Facility” is
changed to "comprehensive outpatient
rehabilitation facility.”

5. On page 6637, column 1, in
§ 424.16(b), the parenthetical statement
in the heading is revised to read
“(Hospital that is not a psychiatric
hospital and is not subject to PPS)".

6. On page 6638, column 1,

§ 424.22(d)(4), in the heading, "or" is
inserted after “officer”.

7. On page 6638, column 3,

§ 424.24(c)(3)(ii), in line 2, “physician" is
changed to “physical".

8. On page 6638, column 3, § 424.25, in
the heading, “physician" is changed to
“physical”,

9. On page 6639, column 2, § 424.30, in
line 6, “the” is changed to "a".

10. On page 6639, column 2,

§ 424.32(b), in the parenthetical
statement after “"HCFA-1500", "other"” is
inserted before "suppliers”.

11. On page 6640, column 1,

§ 424.36(b)(5), in line 3, “in" is changed
to "it".

12. On page 6640, column 1,

§ 424.37(b), in line 4, the apostrophe
after “claim" is removed.

13. On page 6641, column 3, in
§ 424.56(d), the examples are revised to
read as follows:

Example 1. An assigned bill of $300 on
which partial payment of $100 has been made
is submitted to the carrier. The carrier
determines that $300 is the reasonable charge
for the service furnished. Total payment due
is 80 percent of $300 or $240. Of this amount,
$200 (the difference between the $100 partial
payment and the $300 reasonable charge) is
paid to the supplier. The remaining $40 is
paid to the beneficiary.

Example 2. An assigned bill of $325 on
which partial payment of $275 has been made
is submitted to the carrier. The carrier
determines that $275 is the reasonable charge
for the services. Total payment due is 80
percent of $275 or $220. The $220 is paid to
the beneficiary, since any payment to the
supplier, when added to the $275 partial

payment would exceed the reasonable charge
for the services furnished.

14. On page 6644, column 1,

§ 424.82(c)(3), in line 2, the “O" at the
end of “reassignment" is removed, and
in line 4, “contrary” is inserted after
“payment”.

15. On page 6644, column 3, in
§ 424.84, paragraph (c)(3) is redesignated
as (d) and revised to read:

(d) Effect of revocation when supplier
or other party has a financial interest in
another entity. Revocation of the party’'s
right to accept assignment also applies
to any corporation, partnership, or other
entity in which the party, directly or
indirectly, has or acquires all or all but a
nominal part of the financial interest,

16. On page 66486, column 3,

§ 424.124(a), in line 2, “physicians” is
changed to “physician”.

17. On page 6647, column 1,

§ 424.124(b), in the heading,
“Physicians' " is changed to “Physician”,

18. On page 6647, column 2, in
§ 424.352(b), the colon after "HCFA" is
changed to a dash.

19. On page 6648, column 1, in
conforming amendment No. 10, (§ 409.5),
“Subpart H of Part 424" is changed to
“Subparts G and H of Part 424”.

20. On page 6648, column 1,
conforming amendment No. 11 is
removed,

21, On page 6648, column 2,
conforming amendment No. 21 is
removed.

22. On page 6648, column 2, in
conforming amendment No. 23
(§ 410.175), “"Part 424" is changed to
“Subpart C of Part 424",

23. On page 6648, column 3, in
conforming amendment No. 27a
(§ 413.74), “Subpart G" is changed to
“Subpart H",

24. On page 6648, column 3, in
conforming amendment No. 29
(§ 416.30), "§ 425.64" is changed to
“§ 424.64".

25. On page 6648, column 3,
conforming amendment No. 38 is
removed.

(Catalog of Federal Domestic Assistance
Program No. 13.773, Medicare—Hospital
Insurance, and No. 13.774, Medicare—
Supplementary Medical Insurance)

Dated: April 13, 1988.
James F. Trickett,

Deputy Assistant Secretary for
Administrative and Management Services.

[FR Doc. 88-8644 Filed 4-19-88; 8:45 am|
BILLING CODE 4120-01-M
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FEDERAL COMMUNICATIONS 47 CFRPart73 47 CFR Part 73
COMMISSION

47 CFR Part 73

[MM Docket No. 87-435; RM-5840]

Radio Broadcasting Services; Lehigh
Acres, FL

AGENCY: Federal Communications
Commission.

ACTION: Final rule,

SUMMARY: This document substitutes
Channel 296C2 for Channel 296A at
Lehigh Acres, Florida, and modifies the
license for Station WOO]-FM at the
request of Dwyer Broadcasting, Inc., to
provide for a first wide coverage area
station. The proposed transmitter site
for Channel 296C2 is 17.9 miles south of
Lehigh Acres at coordinates 26-22-08
and 81-40-29. With this action, this
proceeding is terminated.

EFFECTIVE DATE: May 31, 1988,

FOR FURTHER INFORMATION CONTACT:
Montrose H. Tyree, Mass Media Bureau,
(202) 634-6530.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission's Report
and Order, MM Docket No. 87-435,
adopted April 5, 1988, and released
April 14, 1988, The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC Dockets
Branch (Room 230), 1918 M Street NW.,
Washington, DC. The complete text of
this decision may also be purchased

from the Commission's copy contractors,

International Transcription Service,
(202) 857-3800, 2100 M Street NW., Suite
140, Washington, DC 20037.

List of Subjects in 47 CFR Part 73
Radio broadcasting,

PART 73—[AMENDED]

1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C, 154, 303.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments is amended under Florida,
by adding Channel 296C2 and removing
Channel 296A at Lehigh Acres.

Federal Communications Commission.
Steve Kaminer,

Deputy Chief, Policy and Rules Division,
Mass Media Bureau.

[FR Doc. 88-8633 Filed 4-19-88; 8:45 am]
BILLING CODE 6712-01-M

[MM Docket No. 87-285; RM-5813]

Radio Broadcasting Services;
Boothbay Harbor, ME

AGENCY: Federal Communications
Commission.

AcTiON: Final rule.

suMmARY: This document substitutes
FM Channel 244B1 for Channel 244A at
Boothbay Harbor, Maine, as that
community's first wide coverage area
broadcast service, in response to a
petition filed by Bay Communications,
Inc. We have also authorized the
modification of Station WCME's license
to specify Channel 244B1 in lieu of
Channel 244A. With this action, this
proceeding is terminated.

EFFECTIVE DATE: May 31, 1988.

FOR FURTHER INFORMATION CONTACT:
Kathleen Scheuerle, Mass Media
Bureau, (202) 634-6530.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission's Report
and Order, MM Docket No. 87-285,
adopted March 28, 1988, and released
April 14, 1988. The full text of this
Commission decision is available for
ingpection and copying during normal
business hours in the FCC Dockets
Branch (Room 230), 1919 M Street NW.,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy contractors,
International Transcription Service,
(202) 857-3800, 2100 M Street NW., Suite
140, Washington, DC 20037.

List of Subjects in 47 CFR Part 73
Radio broadcasting.

PART 73—[AMENDED]

1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303.

§73.202 [Amended]

2. In § 73.202(b), the Table of FM
Allotments under Maine is amended by
removing Channel 244A and adding
Channel 244B1 at Boothbay Harbor.
Federal Communications Commission.
Steve Kaminer,

Deputy Chief, Policy and Rules Division,
Mass Media Bureau.

[FR Doc. 88-8632 Filed 4-19-88; 8:45 am]
BILLING CODE 6712-01-¥

[MM Docket No. 87-187; RM-5564]

FRadio Broadcasting Services; Bad Axe,
Mi

AGENCY: .Federal Communications
Commission.

AcTiON: Final rule.

sumMARY: .This document allocates FM
Channel 271C2 to Bad Axe, Michigan,
and modifies the license of Station
WLEW(FM), Channel 2214, to specify
operation on Channel 271C2. This action
is taken in response to a petition filed by
Thumb Broadcasting, Inc., licensee of
Station WLEW(FM). Comments were
filed by the petitioner. No other
comments were received. Canadian
concurrence has been obtained for the
allocation of Channel 271C2 at Bad Axe,
Michigan. The coordinates for Channel
271C2 are 43-53-55, 83-07-37. With this
action, this proceeding is terminated.
EFFECTIVE DATE: May 31, 1988,

FOR FURTHER INFORMATION CONTACT:
Kathleen Scheuerle, Mass Media
Bureau, (202) 634-6530.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order, MM Docket No. 87-187,
adopted March 25, 1988, and released
April 14, 1988. The full text of this
Commissicn decision is available for
inspection and copying during normal
business hours in the FCC Dockets
Branch (Room 230), 1919 M Street NW.,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission's copy contractors,
International Transcription Service,
(202) 857-3800, 2100 M Street NW., Suite
140, Washington, DC 20037.

List of Subjects in 47 CFR Part 73
Radio broadcasting.

PART 73—[AMENDED]

1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments is amended in the entry of
Bad Axe, Michigan, to remove Channel
221A and add Channel 271C2.

Federal Communications Commission.

Steve Kaminer,

Deputy Chief, Policy and Rules Division,
Mass Media Bureau.

[FR Doc. 88-8630 Filed 4-19-88; 8:45 am|
BILLING CODE 6712-01-M
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Proposed Rules

Federal Register
Vol. 53, No. 78

Wednesday, April 20, 1988

This section of the FEDERAL REGISTER
contains notices to the public of the
proposed issuance of rules and
regulations. The purpose of these notices
is to give interested persons an
opportunity to participate in the rule
making prior to the adoption of the final
rules.

——— o —

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39
[Docket No. 88-CE-01-AD]

Airworthiness Directive; SIAl-Marchetti
S.p.A., Models F260, F260B, F260C, and
F260D Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Withdrawal of Notice of
Proposed Rulemaking (NPRM).

SUMMARY: This action withdraws the
Notice of Proposed Rulemaking (NPRM)
Docket 88-CE-01-AD, applicable to
certain SIAI-Marchetti S.p.A., Models
F260, F260B, F260C, and F260D
airplanes, which was published in the
Federal Register on February 9, 1968 (53
FR 3753). The NPRM proposed to adopt
an Airworthiness Directive (AD) that
would have required inspection of the
aileron balance weight attachment to
assure it is secured to the aileron and, if
looseness is detected, modification of
the securing mechanism. As a result of
the subsequent evaluation of public
comments to the NPRM, the lack of
adverse service reports in this country, a
complete technical reevaluation of the
proposal, and existing maintenance
procedures, the FAA is withdrawing this
NPRM. In addition, the FAA will issue a
General Airworthiness Alert in a
forthcoming Advisory Circular (AC) 43-
16 publication.
FOR FURTHER INFORMATION CONTACT:
Mr. M. Dearing, Brussels Aircraft
Certification Staff, AEU-100, Europe,
Africa, and Middle East Office, FAA,
¢/o American Embassy, 1000 Brussels,
Belgium; Telephone 513.38.30, extension
2710; or Mr. R. F. Yotter, FAA, ACE-109,
601 East 12th Street, Kansas City,
géissouri 64106; Telephone (816) 426-
932,
SUPPLEMENTARY INFORMATION: A
proposal to amend Part 39 of the Federal
Aviation Regulations to include an AD
requiring inspection of the aileron

balance weight attachment to assure it
is secured to the aileron and if looseness
is detected, modification of the securing
mechanism on SIAI-Marchetti S.p.A.,
models F260, F260B, F260C, and F260D
airplanes was published in the Federal
Register on February 9, 1988 (53 FR
3753). The proposal was issued because
the manufacturer issued Service Bulletin
(S/B) NO. 260-B52, dated July 31, 1987,
and because the Registro Aeronautico
Italiano (RAI), who has responsibility
and authority to maintain the continuing
airworthiness of these airplanes in Italy,
classified this S/B as mandatory and
subsequently issued RAI AD 87-150/
F260-33, dated September 15, 1987, on
the same subject. The FAA reviewed
SIAI-Marchetti S/B No. 260-B52 and
RAI AD 87-150/F260-33 and believed
the condition addressed therein to be an
unsafe condition.

Interested persons have been afforded
an opportunity to comment on the
proposal. One commenter, the sole U.S,
SIAI-Marchetti agent, responded. The
comments indicated opposition to the
adoption of the proposal. The comments
focused on the issues that follow:

1. There has never been an inflight
failure of an SF260 (F260) airplane, and
SB 260-B52 was issued based on only
one report received in Italy on a Military
aircraft. No reports of loose aileron
balance weights have been reported in
the U.S.

2. The aileron balance weight is
attached with four to six screws readily
visible on the lower skin of the aileron.

3. The manufacturer's inspection guide
specifies inspection of the ailerons, the
aileron skin, the fasteners and the
hinges, etc., on the preflight inspection,
the 50 and the 100 hour inspections and
at each annual inspection.

4. Information supplied by the ISAI-
Marchetti U.S. Representative indicates
that not one incident of an aileron
having a missing or loose balance
weight attachment screw has been
reported during assembly and inspection
of several airplanes over an eight year
period,

Based on the foregoing, the FAA has
determined that the proposed action is
unnecessary and the NPRM is being
withdrawn. The FAA will issue a
General Aviation Airworthiness Alert in
a forthcoming AC 43-16 publication.

Withdrawal of Proposed Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
deletes a proposal to amend § 39.13 of
the FAR as follows:

PART 39—{AMENDED]

1. The authority citation for Part 39
continues to read a3 follows:

Authority: 49 U.S.C. 1354(a}, 1421, and 1423;
48 U.S.C. 106(g) (Revised, Pub. L. 97449,
January 12, 1983); and 14 CFR 11.89.

2. NPRM Docket No. 88-CE-01-AD,
published in the Federal Register on
February 9, 1988 (53 FR 3753), is
withdrawn.

Issued in Kansas City, Missouri, on April 4,
1988.

Paul K. Bohr,

Director, Central Region.

[FR Doc. 88-8616 Filed 4-19-88; 8:45 am|
BILLING CODE 4910-13-M

14 CFR Part 71
[Airspace Docket No. 88-ACE-05]

Proposed Alteration of Transition
Area; Milford, IA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of Proposed Rulemaking
(NPRM).

sumMARY: This Notice proposes to alter
the 700-foot transition area at Milford,
Iowa, to provide additional controlled
airspace for aircraft executing a new
instrument approach procedure to the
Fuller Municipal Airport utilizing the
Spencer VOR/DME as a navigational
aid,

DATES: Comments must be received on
or before May 18, 1988.

ADDRESSES: Send comments on the
proposal to: Federal Aviation
Administration, Manager, Traffic
Management and Airspace Branch, Air
Traffic Division, ACE-540, 601 East 12th
Street, Kansas City, Missouri 64106,
Telephone (816) 426-3408.

The official docket may be examined
at the Office of the Regional Counsel,
Central Region, Federal Aviation
Administration, Room 1558, 801 East
12th Street, Kansas City, Missouri.

An informal docket may be examined
at the Office of the Manager, Traffic
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Management and Airspace Branch, Air
Traffic Division.

FOR FURTHER INFORMATION CONTACT:
Lewis Earp, Airspace Specialist, Traffic
Management and Airspace Branch, Air
Traffic Division, ACE-540, FAA, Central
Region, 601 East 12th Street, Kansas
City, Missouri 64106, Telephone (816)
426-3408.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons may participate in
the proposed rulemaking by submitting
such written data, views or arguments
as they may desire. Communications
should identify the airspace docket
number, and be submitted in duplicate
to the Traffic Management and Airspace
Branch, Air Traffic Division, Federal
Aviation Administration, 601 East 12th
Street, Kansas City, Missouri 64106. All
communications received on or before
the closing date for comments will be
considered before action is taken on the
proposed amendment. The proposal
contained in this Notice may be changed
in light of the comments received. All
comments received will be available
both before and after the closing date
for comments in the Rules Docket for
examination by interested persons.

Availability of NPRM

Any person may obtain a copy of this
NPRM by submitting a request to the
Federal Aviation Administration, Traffic
Management and Airspace Branch, 601
East 12th Street, Kansas City, Missouri
64106, or by calling (816) 426-3408.

Communications must identify the
notice number of this NPRM. Persons
interested in being placed on a mailing
list for further NPRMS should also
request a copy of Advisory Circular No.
11-2A which describes the application
procedure,

Discussion

The FAA is considering an
amendment to Subpart G, § 71.181 of the
Federal Aviation Regulations (14 CFR
71.181), by altering the 700-foot
transition area at Milford, Iowa. To
enhance airport usage, an additional
instrument approach procedure is being
developed for the Fuller Municipal
Airport, Milford, lowa, utilizing the
Spencer VOR/DME as a navigational
aid, The establishment of this new
instrument approach procedure, based
on this navigational aid, entails
alteration of the transition area at
Milford, Iowa, at and above 700 feet
above ground level within which aircraft
are provided air traffic control service.
The intended effect of this action is to
ensure segregation of aircraft using the

approach procedure under Instrument
Flight Rules (IFR), and other aircraft
operating under Visual Flight Rules
(VFR).

Section 71.181 of Part 7 of the Federal
Aviation Regulations was republished in
Handbook 7400.6D, dated January 4,
1988.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore—(1) is not a “major rule"
under Executive Order 12291; (2) isnot a
“significant rule" under DOT Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal, Since this is a routine matter
that will only affect air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71
Aviation safety, Transition areas.
The Proposed Amendment

Accordingly, pursuant to the authority
delegated to me, the Federal Aviation
Administration (FAA) proposes to
amend Part 71 of the FAR (14 CFR Part
71) as follows:

PART 71—{AMENDED]

1. The authority citation for Part 71
continues to read as follows:

Authority: 49 U.S,C. 1348(a), 1354(a), 1510;
Executive Order 10854; 49 U.S.C. 106(g)
(Revised Pub. L. 97-449, January 12, 1983); 14
CFR 11.89.

2. By revising 71.181 as follows:

§71.181 [Revised]

That airspace extending upward from 700
ft. above the surface within a five (5) mile
radius of the Fuller Municipal Airport (Lat.
43°19'17"N, Long. 95°08'29"'W) and within 1.75
miles each side of the 190° bearing from the
Fuller Municipal Airport extending from the
five (5) mile radius to 5.5 miles south of the
airport.

Issued in Kansas City, Missouri, on April 4,
1988,

Clarence E. Newbera,

Manager, Air Traffic Division.

[FR Doc. 88-8212 Filed 4-19-88; 8:45 am)
BILLING CODE 4810-13-M

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Parts 229 and 249

[Rel. Nos. 33-6767; 34-25579; IC-16359; File
No. §7-6-88])

Amendments to Regulation S-K
Regarding Changes in Accountants;
Acceleration of the Timing for Filing
Forms 8-K Relating to Changes in
Accountants and Resignations of
Directors

AGENCY: Securities and Exchange
Commission.

ACTION: Proposed Rules.

suMmmARY: The Commission is proposing
to amend its rules to reduce the time
period for a registrant to file a Form 8-K
announcing a change in its certifying
accountants or the resignation of a
director from fifteen to five calendar
days. The Commission also is proposing
to amend the requirements of Regulation
S-K relating to a change in a registrant's
certifying accountant to (1) reduce the
time period from thirty to ten calendar
days for the filing of the former
accountant's letter as an exhibit to the
report or registration statement
announcing a change in accountants, (2)
require the registrant te file any such
letter within two calendar days after it
is received by the registrant, and (3)
permit the former accountant to provide
an interim letter to the registrant, which
must also be filed by the registrant
within two days of receipt,

pATE: Comments should be received on
or before May 20, 1988.

ADDRESS: Five copies of comments
should be submitted to Jonathan G.
Katz, Secretary, Securities and
Exchange Commission, 450 Fifth Street,
NW., Washington, DC 20549, Comment
letters should refer to File No. 57-6-88.
All comments received will be available
for public inspection and copying in the
Commission's Public Reference Room,
450 Fifth Street, NW., Washington, DC
20549.

FOR FURTHER INFORMATION CONTACT:
Robert E. Burns or John M. Riley, (202)
272-2130, Office of the Chief
Accountant, or William H. Carter, (202),
272-2573, Division of Corporation
Finance, Securities and Exchange
Commission, 450 Fifth Street, NW.,
Washington, DC 20549,

SUPPLEMENTARY INFORMATION:
I. Executive Summary

In connection with the disclosures
required when a registrant changes its
certifying accountant, the registrant is
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required to request that the former
accountant provide a letier that
indicates whether the former accountant
agrees with the disclosures made by the
registrant regarding the circumstances
surrounding the change, and if not the
respects in which it does not agree.! In
commenting on the Commission's
proposals concerning disclosures of
changes in certifying accountants and
opinion shopping,® the American
Institute of Certified Public Accountants
("AICPA") and other commentators
suggested changes in the procedures
regarding the filing of the former
accountant's letter.® These suggestions
would provide for more timely action by
the former accountant in furnishing its
letter to the registrant and for
expeditious filing of the letter with the
Commission by the registrant. The
AICPA has also suggested that the
Commission expressly permit the
accountant to furnish the registrant with
an interim letter (which must also be
expeditiously filed with the
Commission) indicating that a more
detailed letter will be forthcoming
discussing respects in which the former
accountant does not agree with the
registrant's disclosures. The
Commission has determined that a
reduction in the time period for
disclosure of the change in accountants
is appropriate and proposes to reduce
nol only the time period for the filing of
the accountant’s letter but also the time
period for the initial filing by the
registrant on Form 8-K announcing the
change in its certifying accountant. The
Commission is also proposing to reduce
the time period, from fifteen to five
calendar days, for disclogsure on Form 8-
K related to the resignation of a director.

II. Discussion Regarding Changes in
Accountants

Under the present disclosure system,
including the amendments announced
today in Financial Reporting Release
No. 31,* when a registrant changes its

! If the disclosures appear in an annual report to
shareholders or a proxy or information statement,
however, in lieu of requesting a letter from the
former accountant the registrant is to provide that
accountanl with the opportunity to submit a brief
statement to be included direcily in the registrant’s
document. See Instruction 2 to ltem 304 of
Regulation 8-K. 17 CFR 228.304.

* The adoption of these amendments is discussed
n u companion release, Financial Reporting Release
No. 31 (April 7, 1988).

? The AICPA’s letter is contained in File No. S7-
24-87. Copies may be obtained by contacting the
Commission's Public Reference Room, 450 Fifth
Street, NW., Washington, DC 20549.

* See note 1, supro.

certifying public accountant it must
provide the disclosure required by Item
304 of Regulation S-K.® Generally, this
disclosure will first appear in a Form 8-
K ¢ filing. If not previously disclosed,
General Instruction B1 to Form 8-K
requires that a change in accountants be
reported within fifteen days after the
earlier of the former accountant's
resignation, dismissal, or declination to
stand for re-election, or the engagement
of a new accountant. Regardless of
whether the change in accountants
disclosure occurs in a Form 8-K filing or
any other report or registration
statement, Item 304(a)(3) of Regulation
S-K directs the registrant to request the
former accountant to provide a letter to
the registrant (although the letter is
addressed to the Commission) indicating
whether the former accountant agrees
with the registrant's disclosures
regarding the change in accountants
and, if not, the respects in which it does
not agree.” if such a letter is provided, it
is presently required to be filed by the
registrant as an exhibit to the document
containing the relevant disclosure
within thirty days after that document
has been filed with the Commission.
Assuming the disclosure is made on a
Form 8-K fifteen days after the change
in accountants, and the former
accountant's letter is filed thirty days
after the date of the filing of the Form 8-
K, a total of forty-five days may elapse
from the date of the change in
accountants to the filing with the
Commission of the former auditor’s
concerns regarding the registrant's
disclosure of reportable events,®
disagreements ® or other areas. The
AICPA's comment letter, referenced
above, offers the following suggestions.
It states:

1. The auditor needs a reasonable amount
of time to prepare any letter taking issue with
management's representations about whether
and what disagreements might have taken
place. Among other things, the disclosures
cover an extended period of time and there is
a need to carefully review possibly

517 CFR 229.304.

€17 CFR 249.308.

7 Item 304{a){3) of Regulation S-K states; [3) The
registrant shall request the former accountant to
furnish the registrant with a letter addressed to the
Commission stating whether it agrees with the
statements made by the registran! in response to
this Item 304{4) and, if not, stating the respects in
which it does not agree, The registrant shall file the
former accountant’s letter as an exhibit to the report
or registration stat t containing this disclosure.
If the former accountant's letter is unavailable at
the time of filing. it shal! be filed by amendment
within thirty days thereafter,

But see note 1, supra.

# tem 304{a){1){v} of Regulation S-K, 17 CFR
229,304fa){1){vi.

® Hetn 304[a)(1){iv) of Regulation S-K, 17 CFR
229.304(a)(1)iv).

voluminous audi! files; members of previous
audit teams may not be readily available for
consultation: and. it may also be necessary to
consult with legal counsel on sensitive
disclosure matters. Notwithstanding these
problems, we suggest that the period within
which the registrant must file the prior
auditor's letter be reduced from the present
30 days to 21 days after filing Form 8-K.

2. The Commission should adopt a rule
requiring registrants to file any letter received
by them from an auditor pursuant to Item 4 of
Form 8-K within forty-eight hours of receipt.

3."* * *[Tlhe Commission should make
clear that an auditor would be permitted to
deliver an interim letter to his client that
should be filed by the registrant with the SEC
within forty-eight hours of receipt. Such a
letter might indicate, for example, that the
auditor was not terminated but, rather,
resigned, or that a subsequent letter will be
forthcoming taking serious issue with
management's representations in the Form 8-
|

The Commission agrees that more
prompt disclosure of the former
accountant's concerns would be in the
public interest and aid in the protection
of investers. It also believes that a more
prompt initial announcement of the
change in accountants, with the related
disclosure of the existence of any
reportable events or disagreements
between the registrant and the former
accountant, may be beneficial to
shareholders and investors. The
Commission is therefore proposing to
amend [tem 304(a) to incorporate the
substance of the AICPA's suggestions,
except that the forty-eight hour periods
would be expressed as two calendar
days and the twenty-one day period
suggested by the AICPA would be
shortened to ten days. The Commission
is also proposing to reduce the time
period for the filing of an initial Form 8-
K responding to Item 4 of that form,
Changes in Registrant’s Certifying
Accountant, from fifteen to five calendar
days. The Commission recognizes that a
reasonable period of time is required to
research, prepare and review the
disclosure called for by Item 304.
However, the principal areas of
disclosure will be those where there
have been disagreements between the
former accountant and the registrant, or
where the reporting and performance
procedures enumerated in Statement on
Auditing Standards No. 50 *? have been
followed by the newly-engaged
accountant. [t may be assumed that
documentation regarding these events is

19 Sistement on Auditing Standards No. 50,
Reports on the Application of Accounting Principles
(July 1986). Paragraph 7 of that documsent requires
the consulted (newly-engaged) accountant to
consult the former accountant to ascertain all the
available facts relevant to forming a professional
judgment,
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readily available to both the registrant
and the former accountant, and that,
therefore, some reduction in the time
period for reporting a change in
accountants would not result in an
inappropriate burden on accountants or
registrants,

The requirement for the registrant to
file the accountant’s letter within two
days of receipt '! will expressly prevent
a registrant that receives the
accountant's letter soon after the Form
8-K is filed from keeping the letter
private unlil the expiration of the
proposed maximum ten day period. The
provision for the filing of an interim
letter would permit the accountant to
provide public notice of its general areas
of concern while it continues to finalize
the details of a more substantive letter.
These procedures, therefore, would
agsure the former accountant more
immediate disclosure of its concerns.

The Commission also is proposing to
require that the former accountant be
provided with a copy of the registrant’s
disclosures no later than the time those
disclosures are filed with the
Commission. The Commission staff
believes this is a codification of existing
practice,

The Commission specifically requests
comment on whether registrants and
accountants would be able to prepare
informative disclosures within the
respective five and ten day periods or
within some shorter periods. If not, the
Commission requests comment on the
minimal periods necessary to prepare
such disclosures. Since it is the
Commission's understanding that the
vast majority of auditor changes are
based on valid business reasons
(including fees and quality of service)
and are thoroughly considered by
management before making the change,
the Commission believes a reduction in
these time periods should not impose a
significant burden on registrants. While
the Commission has specifically
proposed a reduction to the above
stated five and ten day filing periods, it
is also considering other periods shorter
than the current fifteen and thirty day
periods set forth in Instruction B1 of
Form 8-K and Item 304(a)(3) of
Regulation S-K.

The Commission also requests
comments on other ways to improve the
procedures for disclosing the

1 If the expiration of the two day period was to
accur on a Saturday, Sunday or Holiday, the
registrant would be required to file the letter on the
firsi business day following. See Rule 0-3{a) under
the Securities Exchange Act of 1934, 17 CFR 240.0-
3(a).

circumstances regarding a change in the
registrant's certifying accountant.

III. More Timely Filing of Information
Regarding Resignation or Refusal To
Stand for Re-Election of Directors

In addition to proposing the
acceleration of the timing for filing
information concerning changes in
accountants, the Commission also is
proposing to shorten the time for filing
information for another item of Form 8-
K concerning a comparable event, the
resignation by a director as a result of a
disagreement with the registrant. A
Form 8-K must be filed in response to
Item 8, Resignations of Registrant’s
Directors, only when a director resigns
(or declines to stand for re-election)
because of a disagreement with the
registrant relating to its operations,
policies or practices, and only after the
director has furnished a letter that
describes the disagreement and requests
that the matter be disclosed. Such
information, like that relating to a
change in accountants, may indicate
difficulties material to an investment
decision with respect to the registrant's
securities. The Commission, accordingly,
has determined that more prompt
disclosure of such disagreements would
benefit the investing public, and
proposes to reduce the filing period from
fifteen to five calendar days after the
event. The Commission also is
considering other filing periods shorter
than the current requirement, such as
ten calendar days.

A Form 8-K filed in response to Item 6
must include the date of the resignation
or refusal to stand for reelection,
summarize the director's description of
the disagreement, and attach the letter
as an exhibit. The registrant also may
briefly state its own view of the
disagreement. While it appears that
such information would readily be
available to the registrant, the
Commission solicits comment on
whether the proposed five calendar day
filing period presents any practical
difficulties, and if so, on the minimal
period necessary,

IV. Cost/Benefits of the Proposed
Actions

The proposals announced in this
release affect the timing of procedures
for the registrant filing a Form 8-K
disclosing a change in the registrant's
certifying accountant and the filing of a
letter containing the views of the
registrant's former accountant regarding
certain matters disclosed by the
registrant. They also impact the timing
for filing information concerning the
resignation of a director required to be

disclosed under Item 6 of Form 8-K. The
proposals, however, do not affect the
recordkeeping, substance of the
disclosures, or contents of the
registrant's disclosure or the former
accountant's letter. It is anticipated
therefore that the costs associated with
these proposals would be small and
relate solely to the more prompt
preparation of the registrant's disclosure
and the former accountant's letter. The
principal benefit of the proposals is the
presentation of significant information
to the market on a more timely basis.

The Commission requests specific
comment on its assessment of the costs
and benefits associated with these
proposals, including any specific
estimates of any costs and benefits
perceived by commentators.

V. Request for Comments

Any interested person wishing to
submit written comments on the
proposals, or the costs and benefits of
the proposals, or to suggest additional
changes, or to submit comments on
other matters that might have an impact
on the proposals, is requested to do so.

The Commission also requests
comment on whether the proposed
revisions, if adopted, would have an
adverse effect on competition or would
impose a burden on competition that is
neither necessary nor appropriate in
furthering the purposes of the Securities
Exchange Act of 1934 (the "Exchange
Act"). Comments on this inquiry will be
considered by the Commission in
complying with its responsibilities under
section 23(a)(2) of the Exchange Act.*?

VI. Regulatory Flexibility Act Analysis

David S. Ruder, Chairman of the
Commission, has certified that the
proposed amendments to Regulation S-
K and form 8-K will not have a
significant impact on any entity subject
to its provisions and, therefore, will not
have a significant economic impact on a
substantial number of small entities.
This certification, including the reasons
therefor, is attached to this release.

List of Subjects in 17 CFR Parts 229 and
249

Reporting and recordkeeping
requirements, Securities.

VIL Text of Proposed Amendments

It is proposed to amend Chapter Il
Title 17 of the Code of Federal
Regulations as follows:

1215 U.S.C. 78w(a){2]).
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PART 229—STANDARD
INSTRUCTIONS FOR FILING FORMS
UNDER THE SECURITIES ACT OF 1933
AND SECURITIES EXCHANGE ACT OF
1934 AND ENERGY POLICY AND
CONSERVATION ACT OF 1975—
REGULATION S-K.

1. The authority citation for Part 229
continues to read, in part, as follows:

Authority: Secs. 8, 7, 8, 10, 19(a), 48 Stat. 78,
79, 81, 85; secs. 12, 13, 14, 15{d), 23(a), 48 Stat.
892, 894, 901; secs. 205, 209, 48 Stat. 9086, 908;
sec. 203(a), 49 Stat. 704; secs. 1. 3, 8, 49 Stal.
1375, 1377, 1379; sec, 301, 54 Stat 857; secs. 8,
202, 68 Stat. 685, 686; secs. 3, 4, 5, 6, 78 Stat.
565-568, 569, 570-574; sec. 1, 79 stat. 1051;
secs. 1, 2, 3, 82 Stal. 454, 455; secs. 1, 2, 3-5,
26{c), 84 Stat. 1435, 1497; sec. 105(b), 88 Stat.
1503; secs 8, 9, 10, 11, 18, 89 Stat. 117, 118, 119,
155; 15 U.S.C. 771, 77g, 77h, 77, 77s(a), 781,
78m, 78n, 780(d), 78w(a).

2. By revising § 229.304(a)(3) to read
as follows:

§229.304 (item 304) Changes in and
disagreements with accountants on
accounting and financial disclosure.

(u) LR S

(3) The registrant shall provide the
former accountant with a copy of the
disclosures it is making in response to
this Item 304(a) that the former
accountant shall receive no later than
the time that disclosure is filed with the
Commission. The registrant shall
request the former accountant to furnish
the registrant with a letter addressed to
the Commission stating whether it
agrees with the statements made by the
registrant in response to this Item 304{a)
and, if not, stating the respects in which
it does not agree. The registrant shall
file the former accountant's letter as an
exhibit to the report or registration
statement containing this disclosure. If
the former accountant's letter is
unavailable at the time of filing such
report or registration statement, then the
registrant shall request the former
accountant to provide the letter as
promptly as possible to permit the
registrant to file the letter with the
Commission within ten calendar days
after the filing of the report of
registration statement. The registrant
shall file the letter by amendment within
two calendar days of receipt. The former
accountant may provide the registrant
with an interim letter highlighting
specific areas of concern and indicating
a subsequent, more detailed letter will
be forthcoming within the ten day
period noted above. If not filed with the
report or registration statement
containing the registrant's disclosure
under this Item 304(a), then the interim
letter, if any, shall be filed by the

registrant by amendment within two
calendar days of receipt.

* - * - *

PART 249—FORMS, SECURITIES
EXCHANGE ACT OF 1934

3. The authority citation for Part 249
continues to read ia part as follows:

Authority: The Securities Exchange Act of
1934, 15 U.5.C. 78a, et seq., unless otherwise
noted.

4, By amending General Instruction Bl
to Form 8-K (§ 249.308 of this chapter) to
read as follows:

Editorial Note.—Form 8-K does not appear
in the Code of Federal Regulations.

FORM 8-K
General Instructions
- - » - .

B. Events to be Reported and Time for
Filing of Reports.

1. A report on this form is required to be
filed upon the occurrence of any one or more
of the events specified in ltems 1-4 and 6 of
this form. A report of an event specified in
Items 1-3 is to be filed within 15 days after
the occurrence of the event. A report of an
event specified in ftem 4 or 8 is to be filed
within 5 days after the occurrence of the
event.

- * - - L

By the Commission,
Jonathan G. Katz,
Secretary.
April 12, 1988,
Regulatory Flexibility Act Cerlification

I, David S. Ruder, Chairman of the
Securities and Exchange Commission, hereby
certify, pursuant to 5 U.S.C. 605(b) that the
proposed amendments to Form 8-K and
Regulation 5K to increase the timeliness of
the filing of information concerning a change
in a registrant’s certifying accountant,
contained in Securities Act Release No. 33-
8767, will not have a significant economic
impact on a substantial number of small
entities, The reason for this certification is
that it is anticipated that the effects of the
amendments, if adopted, will not be
significant for any class of registrants
because the substance of the disclosure and
recordkeeping requirements are not being
amended and it is anticipated that even with
the propesed acceleration in timing the
registrant and the former accountant should
have adequate time for preparation of the
information that is to be disclosed.

Dated: April 12, 1988.
David S. Ruder,
Chairman.

[FR Doc. 88-8565 Filed 4-19-88; 8:45 am]
BILLING CODE 8010-01-M

DEPARTMENT OF JUSTICE
28 CFR Part 16
[AAG/A Order No. 15-88]

Exemption of Records Systems Under
the Privacy Act

AGENCY: Department of Justice.

ACTION: Proposed rule.

sumMmARY: The Department of Justice
proposes to exempt a Privacy Act
system of records from subsection (d) of
the Privacy Act, 5 U.S.C. 552a. This
system is the “Freedom of Information/
Privacy Acts ([FOI/PA) Request File
(JUSTICE/OPA-003).” Records in this
system contain copies of records
requested from the “Executive Clemency
Filed (JUSTICE/OPA-001)" under the
Freedom of Information/Privacy Acts
and therefore relate to official Federal
investigations and matters of law
enforcement. The exemption is needed
to protect ongoing investigations and the
identities of confidential sources
involved in such investigations.

DATE: Submit any comments by May 20,
1988.

ADDRESS: Address all comments to |
Michael Clark, Assistant Director,
Facilities and Administrative Services
Staff, Justice Management Division,
Department of Justice, Room 6402, 601 D
Street NW., Washington, DC 20530.

FOR FURTHER INFORMATION CONTACT:
J. Michael Clark (202) 272-6474.

SUPPLEMENTARY INFORMATION: In the
notice section of today's Federal
Register, the Department of Justice
provides a description of the “Freedom
of Information/Privacy Acts (FOI/PA)
Request File (JUSTICE/OPA-003)."
This order relates to individuals other
than small business entities.
Nevertheless, pursuant to the
requirement of the Regulatory Flexibility
Act, 5 U.S.C. 801-612, it is hereby stated
that the order will not have “a
significant economic impact on a
substantial number of small entities.”

List of Subjects in 28 CFR Part 18

Administrative Practice and
Procedure, Courts, Freedom of
Information, Privacy, and Sunshine
Acts.

Pursuant to the authority vested in the
Attorney General by 5 U.S.C. 552a and
delegated to me by Attorney General
Order No. 793-78, it is proposed to
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amend 28 CFR Part 16 by revising
§ 16.79 as set forth below.

Dated: April 6, 1988.
Harry H. Flickinger,
Assistant Altorney General for
Administration.

1. The authority for Part 16 continues
to read as follows:

Authority: 28 U.S.C. 509, 510; 5 U.S.C. 301,
552, 552a; 31 U.S.C. 483a unless otherwise
noted.

2.1t is proposed to amend 28 CFR Part
16 by revising § 16.79 to read as follows:

§ 16.79 Exemption of Pardon Attorney
Systems.

(a) The following systems of records
are exempt from 5 U.S.C. 552a(d):

(1) Executive Clemency Files
(JUSTICE/OPA-001).

(2) Freedom of Information/Privacy
Acts (FOI/PA) Request File (JUSTICE/
OPA-003).

These exemptions apply only to the
extent that information in these systems
is subject to exemption pursuant to 5
U.S.C. 552a(j)(2).

(b) Exemption from subsection (d) is
justified for the following reasons:

(1) Executive Clemency Files contain
investigatory and evaluative reports
relating to applicants for Executive
clemency. The FOI/PA Request File
contains copies of documents from the
Executive Clemency Files which have
not been released either in whole or in
part pursuant to certain provisions of
the FOI/PA. Release of such information
to the subject would jeopardize the
integrity of the investigative process,
invade the right of candid and
confidential communications among
officials concerned with recommending
clemency decisions to the President, and
disclose the identity of persons who
furnished information to the
Government under an express or
implied promise that their identities
would be held in confidence.

(2) The purpose of the creation and
maintenance of the Executive Clemency
Files is to enable the Pardon Attorney to
prepare for the President’s ultimate
decisions on matters which are within
the President’s exclusive jurisdiction by
reason of Article II, Section 2, Clause 1
of the Constitution, which commits
pardons to the exclusive discretion of
the President.

[FR Doc. 88-8609 Filed 4-19-88; 8:45 am|
BILLING CODE 4410-01-M

FEDERAL MEDIATION AND
CONCILIATION SERVICE

29 CFR Part 1404

Arbitration Policy; Roster of
Arbitrators, and Procedures for
Arbitration Services

AGENCY: Federal Mediation and
Conciliation Service.

ACTION: Proposed rule,

SumMmARY: The following proposed
revision to Subparts A, B and C of 29
CFR Part 1404 is being published in
order to revige the policies and
procedures used by the Federal
Mediation and Conciliation Service in
administering its Roster of Arbitrators.

The goals of the proposed revision are
to more accurately reflect current
practice, clarify the role of the
Arbitrator Review Board, revise the
standards for arbitrator listing on the
Roster, and compel parties to follow
these proposed rules. Among the
changes made are:

First, requests for special experience
or gualifications, or other special
requirements, must be either jointly
submitted by the parties, or, if
unilaterally submitted, must certify that
(a) the other party agrees, or (b) there is
no conflict with the applicable contract.
This will allow a single party, for
example, to request a panel with special
expertise, so long as the required
assurances are made. Similarly, FMCS
will make a direct appointment of an
arbitrator based on the assurances of
one party.

Second, the Federal Mediation and
Conciliation Service Division of
Arbitration Services, (DAS]) will no
longer receive or interpret contract
language in regard to furnishing
services.

Third, the regulations also provide
that if the parties make separate
submissions regarding desired
selections from a panel, and one party
fails to make its submission within 20
days of the date of the other parties’
submission, FMCS will make an
appointment of an arbitrator based on
the one response it received so long as
that party certifies that either both
parties agree to such procedure, or that
there is no conflict with the parties’
collective bargaining agreement.

These changes, and the others that
have been made, are explained in the
section titled SUPPLEMENTARY
INFORMATION, which appears below.
DATES: Comments must be received on
or before June 30, 1988,

ADDRESSES: Interested organizations
and individuals are invited to submit

written comments to these proposed
regulatory changes. Comments should
be submitted in duplicate to Peter L.
Regner, Director of Staff Operations and
Programs, Federal Mediation and
Conciliation Service, 2100 K Street NW.,
Washington, DC 20427. All written
comments will be available for
inspection during work hours at the
above address.

FOR FURTHER INFORMATION CONTACT:
Ms. Jewell Myers, Director, Division
Arbitration Services, Federal Mediation
and Conciliation Service, 2100 K Street
NW., Washington, DC 20427, (202/653—
5280).

SUPPLEMENTARY INFORMATION: A
section by section analysis of the
proposed revisions follows.

Subpart A: Arbitration Policy;
Administration of Roster, Sections
1404.1-1404.3

Section 1404.1 Scope and authority

The section has not been substantially
changed, The legal citations have been
changed to more accurately reflect the
authority under which the regulations
are listed.

Section 1404.2 Policy

The chapter has only been rewritten
to express more clearly that voluntary
arbitration is encouraged by the labor
policy of the United States.

Section 1404.3 Administrative
responsibilities

Section (a) provides that the Director
of FMCS has final responsibility for all
aspects of the agency arbitration policy
and procedure. This is not a substantive
change from the current regulations.

(b) Division of Arbitration Services.
This subsection outlines the role and
responsibility of the office within FMCS
directly responsible for managing the
Roster. The only substantive change is a
change in the name of that office from
the Office of Arbitration Services to the
Division of Arbitration Services.

(c) This section establishes the
Arbitrator Review Board and outlines its
powers and duties. It is essentially a
rewrite of the current regulations,

§ 1404.3(c) except that the number of
members to be appointed by the
Director is not specified.

(1) Duties of the Board. Paragraphs (i),
(ii) and (iii) are all unchanged from the
current regulations. These paragraphs
merely outline that the Board is to
review qualifications and status of
candidates and members listed or to be
listed on the Roster. Paragraph (iv) is
new. It provides that the Board may,
upon request of the Director, review
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FMCS arbitration policies and
procedures.

Subpart B: Roster of Arbitrators;
Admission and Retention, Sections
1404.4-1404.7

Section 1404.4

This provision governs the procedures
and policy by which the Federal
Mediation and Conciliation Service will
operate the Roster. It replaces the
current 1404.4.

(a) Provides that FMCS shall maintain
a Roster of Arbitrators. The subsection
deletes the current language relating to
individuals who are removed from the
Roster, although these rules retain a
provision and procedures for removal at
§ 1404.5(d).

(b) Provides that arbitrators listed on
the roster shall comply with these rules,
FMCS guidelines and the relevant Code
of Professional Responsibility
promulgated by the National Academy
of Arbitrators, Federal Mediation and
Conciliation Service and the American
Arbitration Association,

(c) Is unchanged and provides that the
individuals listed on the roster or
selected by the parties do not become
Federal employees as a result of their
selection or appointment.

(d) Is intended to be a restatement of
current policy. It states that FMCS has
no power to, and does not intend to
compel the parties to either agree to
arbitrate; appear in a particular case or
matter, or any case or matter; enforce an
agreement to arbitrate, or to arbitrate
any issue; influence in any way or alter
or set aside any decision by an
arbitrator; or require or modify or deny
payment or compensation to an
arbitrator.

(e) Except for the change in the name
of the Division of Arbitration Services,
this subsection is unchanged. It merely
provides that the DAS will provide
names from the Roster without charge to
parties to an agreement to arbitrate or
factfinding, or where provided by
statute, according to procedures
outlined in Subpart C herein.

(f) Is also essentially unchanged and
slates that the concerns of the parties
are paramount, No person listed on the
Roster has the right to remain on the
Roster, or a right to have his or her name
sent out on any particular list unless
requested as provided in § 1404.9(e).
FMCS uses several methods and criteria
for the preparation and computer
selection of panels such as the
experience and background of the
person listed on the Roster, availability,
and acceptability and geographical
location. Obviously the preferences of
the parties is also a criteria for a

person's name being listed, or not listed,
on any particular panel. FMCS is
retaining the maximum flexibility, as in
the current regulations, to accomplish
these purposes.

Section 1404.5

This section outlines the criteria the
Arbitrator Review Board will use in
recommending to the Director whether
or not an individual will be listed on the
Roster. This section provides that
applicants for listing on the Roster must
complete and submit an application. The
Division of Arbitration Services will
review the application, make the
necessary inquiries, and forward the
application to the Arbitrator Review
Board. The Board will then review the
application and make a
recommendation to the Director about
whether or not to list an applicant on the
Roster based on the criteria established
in subsections (a), (b) and (c) of § 1404.5.
The Director of FMCS has the authority
to make all final decisions about listing
on the Roster. This section is
substantially unchanged from current
regulations.

Subsection (a) outlines the general
criteria the Arbitrator Review Board will
use when considering an applicant.
Individuals requesting listing on the
Roster must be experienced, competent
and acceptable in labor management
decision-making roles. This subsection
is changed from the current regulations
only to the extent that a statement in the
current rules that the applicant have
extensive experience in collective
bargaining, and that he or she be
capable of conducting an orderly
hearing, analyze testimony and evidence
and prepare a clear and concise award,
is deleted. However, subsection (b) now
contains similar requirements as
outlined immediately below.

Subsection (b), Proof of
Qualifications, is different from the
current regulations in that the proposed
rule provides that the standards of
acceptability, experience and
competence in subsection (a) above, are
demonstrated by the submission of at
least 5 actual arbitration awards, issued
by the applicant while serving as an
arbitrator of record chosen by the
parties to a labor dispute. The Board is
also authorized to consider an
applicant's bargaining and labor
negotiations experience, or experience
as a judge or hearing examiner in labor
relations issues as a substitute for the
awards. This provision is similar to the
current regulations § 1404.5(a) (1) and
(2). However, the specific requirement of
5 awards is new. I is designed to allow
the Board to objectively apply a test of
acceptability.

Subsection (¢) Advocacy is
substantially the same as the current
§ 1404.5(c) (1) and (2). The subsection
prohibits advocates, except those who
are “grandfathered" under the current
rules, from being listed on the Roster.
All persons who were listed on the
Roster as advocates before the date of
the “grandfather” clause, that is
November 17, 1976, may remain listed
on the Roster. However, no applicant for
listing who is an advocate will be listed
on the Roster. A person who was on the
Roster before November 17, 1976 and
did not divulge his or her advocacy
status, at the time of his or her listing,
(emphasis added) may not remain listed
on the Roster. This policy. designed to
insure that parties receive the names of
arbitrators who are, and are seen as
truly neutral, except in the case of those
individuals listed on the Roster before
the prohibition of advocacy as adopted.

The definition of an advocate in (1) is
the same as current FMCS policy. It is
designed to be as broad as necessary to
insure that parties will not have any
reason to question the neutrality of a
potential arbitrator. The provision
prohibits listing on the Roster people
who earn money, or any form of
compensations, by representing either
side in a labor relations matter.

Subsection (d) establishes the policies
and procedures for listing, retention and
removal of an individual listed on the
Roster. It is a clarification of the current
policy in § 1404.5(d). It provides that the
Director of FMCS shall make all final
decisions about an applicant's listing on
the Roster. Removal is by the
recommendation of the Arbitrator
Review Board after notice for violations
of the regulations and/or the Code of
Professional Responsibility for
Arbitrators of Labor Management
Disputes as cited in § 1404.4(b). Notice
of cancellation will be given by the
Board when a Roster member:

(1) No longer meets the criteria for
admission. This is the same policy as in
the current regulations.

(2) Has become an advocate as
defined in § 1404.5(c). This is a new
provision and a clarification of current
FMCS practice of removing from the
Roster individuals who become
advocates in order to protect the
integrity and neutrality of the Roster.

(3) Has been repeatedly and flagrantly
delinquent in submitting awards; This is
also the current FMCS rule, and allows
the Board to recommend removal of
individuals who fail to meet the timely
needs of the parties.

(4) Has refused to make reasonable
reports as required by FMCS in
accordance with Subpart C infre. This is
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also current FMCS policy and
regulation. It is designed to insure that
the agency can obtain the necessary
information to efficiently operate the
program.

(5) Has been the subject of complaints
by the parties, and the Board, after
inquiry, concludes that reasonable
grounds for cancellation has been
shown. This is also substantially the
same as current FMCS palicy and is
designed to establish a method for
parties to state their concerns and
complaints. Removal under such
grounds, however, must be conducted
according to the procedures established
in this subsection.

(6) This is the same as the current
§ 1404.5(d}(5) and merely provides that
the Director may remove an individual
who is not being selected by the parties
in at least 2 percent of the cases per
year in which his/her name is submitted
to parties for selection, This is to insure
that the Roster is composed of
individuals who are acceptable to the
parties.

The procedure for removal is left up to
the Arbitrator Review Board, so long as
as the individual proposed to be
removed is given 60 days prior notice of
the proposed removal and an
opportunity to respond. Either the Board
or a hearing officer will consider the
reasons for the removal and all
responses before making a
recommendation to the Director. All
decisions to remove must be made by
the Director. This is designed to insure
that individuals will be given an
opporlunity to present evidence and
argument on their behalf before a
decision is made to remove. The section
is substantially the same as in the
current regulations at § 1404.6.

Section 1404.6

This is a new provision which states
that the Director of the Division of
Arbitration Services (DAS) may
suspend—that is not send out an
individual's name on any panel or
appoint an individual to serve as
arbitrator for up to 180 days—if the
Director of DAS has determined that the
FMCS will be harmed.

This subsection was established to
insure that in a matter where there is a
dispute which is not yet resolved, FMCS
can act to protect the-arbitration
process, the Roster and the parties. A
suspension is not a determination on the
merits of any dispute or controversy,
and the suspension, except upon the
request of the individual listed on the
Roster, may not exceed 180 days.
Arbitrators will be notified promptly of
a suspension and will be afforded an
opportunity to appeal, if they wish to do

s0, to the Arbitrator Review Board. The
Board will make a recommendation to
the Director of FMCS, whose decision
shall constitute final agency action.

Section 1404.7

This is also a new section which
provides that an individual listed on the
Roster may request that he or she may
be put on an inactive status. This means
that while they are on such status, their
name will not be sent to the parties. This
enables a Roster member to request that
his or her name not be sent to parties
while, for example, they are on an
extended vacation. It is designed for the
convenience of the person listed on the
Roster and the parties.

Subpart C: Procedures for Arbitration
Services, Sections 1404.8-1404.16

Section 1404.8

This new provision applies only to
Subpart C. The new text incarporates
the provision which currently appears at
§ 1404.8, but points out that while the -
parties are free to choose arbitration
procedures that are acceptable to them,
such procedures are subordinate to the
provisions of Subpart C. Thus, if either

(a) The parties designate in their
agreement that FMCS furnish arbitration
services, or

(b) One or more parties request FMCS
arbitration services, then all parties are
subject to the rules contained in Subpart
C. This new language has been added to
insure that FMCS has the authority to
remedy any abuse of Subpart C rules
and enforce compliance with them.

Section 1404.9

Subsection (a) is essentially a repeat
of the provision now found at § 1404.10,
with the address for requests to the DAS
added.

Subsection (b) is essentially a repeat
of the provision found at § 1404.10(a). In
stating that the issuance of a panel—or
a direct appointment—is nothing more
than a response to a request, the text
adds new language stating that such
actions also do not signify the adoption
of any position in regard to arbitrability.
This additional language aligns the text
with the wording that appears at the
bottom of FMCS Form R—43, Request For
Arbitration Services. This Form is
shown in the Appendix to this proposed
regulation.

Subsection (¢). This new provision
allows FMCS to refuse to supply
arbitration services if the request
creates difficult operational problems.
For example, if FMCS received a request
for 100 panels, it might be refused
because of the workload imposed. In
such a case the DAS might contact the

requestor to see if some less
burdensome arrangements could be
made,

Subsection {d). This provision changes
the text found in § 1404.10(b) and (d)
and replaces those two subsections.
While the current language urges parties
to use FMCS Form R—43 to make
requests for arbitration services, it also
allows the use of letters as a substitute.
The revised text mandates that only
Form R-43 be used and states that a
failure to do so may resull in the request
being returned to the sender. This
change to mandatory use of Form R-43
is required because the DAS has
converted its operations from a manual
system to a computer system, and the
receipt of requests on Form R—43 is
necessary in order to obtain prompt and
accurate entry of data. Although
approximately 80% of all requests are
now received on Form R-43, FMCS will
(1) allow for a phase-in period for this
new requirement (2) conduct a campaign
of notification and education to make
requestors aware of the requirement,
and (3) make Form R—43 available in
quantity to all labor organizations and
employers dealing with FMCS. A
reproduction of Form R-43, Request For
Arbitration Services, is shown in the
Appendix to this proposed regulation.

Subsection (e). This is a new
provision. It is based on the experience
of the DAS, that a significant increase
has taken place in incidents involving
procedural guarrels between the parties.
These clashes concern such matters as
(1) whether or not one party or the other
has refused to cooperate in striking
names from a panel of arbitrators (2)
whether or not the grievance issues
have been determined in a previous
arbitration award, (3) whether
arbitrators on a panel should or should
not have special expertise, (4) whether
arbitrators should or should not come
from a particular geographic area, and
(5) whether a local coniract or a
national contract governs the parties.

The DAS has found itself increasingly
entangled in such procedural disputes
and therefore has decided on the
following changes:

(1) The DAS will no longer receive or
review the terms contained in the
parties' collective bargaining
agreements, and will make no
determinations as to the meaning or
effect of such agreements. Accordingly,
the second sentence of the text now
appearing at § 1404.10(c)—calling for
submissions of contract language—has
been deleted. Also, since there is no
longer a requirement that a brief
statement describing each issue in
dispute accompany the request, the first
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sentence of the current § 1404.10(c) has
similarly been deleted, thus negating the
entire text of that section.

(2) For unilateral requests—except
those asking for a standard panel of
seven names—the requestor will certify
that one of the following conditions
applies:

(a) The other party has agreed to the
request, or

(b) There is no conflict with the
parties collective bargaining agreement.

FMCS Form R—43, Reguest For
Arbitration Services, has been
modified—as shown in the Appendix to
these proposed regulations—to allow
requestors to so certify in a simple and
convenient way. The DAS will consider
all statements as made in good faith and
will honor all requests as submitted. A
failure to supply the information
required in (a) or (b) above disqualifies
the request.

While the DAS realizes that a
unilateral request, under the conditions
set out above, may be subject to abuse
by one party or the other, the following
policy considerations have led to the
adoption of the proposed new language.

As to the issuance of panels

If the DAS were to require that all
requests—except for a standard 7
person panel—be submitted on the basis
of mutual consent, the arbitration
process would be frustrated by the
quarrels of the parties. That is, there
would be no agreement, no submission
of a request, and recourse would have to
be sought through the relatively lengthy
procedures of the National Labor
Relations Board, the Federal Labor
Relations Authority or the courts.

By placing a burden of good faith on
the party submitting the unilateral
request, and by acting promptly to honor
it, the DAS acts to further the arbitration
process. Moreover, receivng the DAS
panel establishes no obligation on any
party to use it, or to arbitrate any issue.
The panel simply permits the option of
moving further on the path of
arbitration.

As to direct appointments

In the case of a unilateral request for
appointment of an arbitrator, the result
may cause a burden to be placed on a
party. That is, a party may be either
obliged to appear before an appointed
arbitrator to argue that arbitration is not
warranted, or risk the result of an ex
parte award. While the DAS is mindful
of this possible result, it has proposed
the new procedure for the following
reasons,
~ (i) Reliance by the DAS on contract
interpretation, as the basis for a direct
appointment, means becoming
entangled in the parties' quarrels. One
side or the other may dispute the

reading of the contract made by the
DAS, and thus make the DAS
interpretation one more obstacle to
arbitration,

(ii) Reliance by the DAS, on mutual
assent by the parties, as the basis for a
direct appointment, again means
frustrating the arbitration process. Thus,
the quarreling parties will refuse to
agree, and a solution will have to be
sought through the relatively time
consuming procedures of the National
Labor Relations Board, the Federal
Labor Relations Authority, or the courts.

(iii) By instead placing a burden of
good faith on the party making the
unilateral request, and simply honoring
it, the DAS will promptly place the
malter of proper jurisdiction before a
neutral decision maker—the arbitrator.
If the arbitrator finds that one party or
the other has acted improperly in
pursuing arbitration, the arbitrator may
provide redress in the terms of the
remedy awarded, or the arbitrator's
finding may be used as the basis for
redress before another tribunal.

Section 1404.10

This provision follows the language
which currently appears at § 1404.11. No
significant change has been made.

Section 1404.11

This section—made up of four
subsections—replaces the current
§ 140412,

Subsection (a) describes the content
of a standard panel. The language is
similar to that now found at § 1404.12(a),
but (i) deletes the reference to the
parties’ contract, as contracts will no
longer be reviewed, (ii) deletes the
reference to requests by parties for a
number of arbitrators different than 7, as
joint requests for services other than a
standard panel are described in the last
sentence of the new text, and (iii) adds
the statement that requests for standard
panels—made jointly or unilaterally—
will be honored without the need for
compliance with § 1404.9(e).

Subsection (b) describes non-standard
panels, and states, in conformance with
the new policy of FMCS, that unilateral
requests for a non-standard panel must
comply with the requirements of
§ 1404.9(e). This subsection serves as a
replacement for the language now
appearing at § 1404.12(c)(4).

Subsection (c). This provision
describes the assignment of DAS case
numbers and is essentially the same as
that now found at § 1404.12(b).

Subsection (d) describes the factors
involved in selecting names for panels
and follows, for the most part, the
language now found at § 1404.12(c). The
current statement—that the agreed upon

wishes of the parties are paramount—is
deleted, as this concept is expressed in
subsections (d)(2) and (d)(3) which
follow immediately below. Likewise, the
statement—that special qualifications
and experience may be identified for
purposes of placing names on panels—is
deleted, as this idea is expressed in the
new text of Subsection (b) described
above.

Subsection (d)(1) is a new provision
which explains that unless the parties
jointly request otherwise, the site of the
dispute serves as the geographical basis
for the selection of the arbitrators.

Subsection (d)(2) is a repeat of the
text of § 1404.12(c)(1), with one change.
The phrase—for valid reasons—is
omitted because the DAS will not pass
judgment on the validity of the reasons
given—if any—that persons be included
or omitted from panels of arbitrators.
This position corresponds to the FMCS
policy that its arbitration services
constitute a response to a request and
nothing more.

Subsection (d)(3) repeats the text of
§ 1404.12(c)(2), except that it carries
over the proviso—from § 1404.12(c)(1)—
that the number of names must not be
excessive. This change corrects an
inadvertent omission in the text of
§ 1404.12(c)(2).

Subsection {d){4). This language
replaces the current text at
§ 1404.12(c)(3). Again, the same proviso
as 1o excessive numbers is carried over
from § 1404.12(c)(1). While the current
language prohibits a single party from
including or omitting names from a
panel, the revised text permits one party
to do so, if the conditions as to numbers,
and compliance with § 1404.9(e), are
met.

Section (e) replaces the language now
found at § 1404.12(c)(5). The new text
eliminates reference to the terms of
agreement in the parties’ contract—as
the DAS will no longer receive or review
such terms—and places a fixed ceiling—
of three—on the number of panels which
will be successively issued. Under the
current language no fixed ceiling is
established, and instead the matter is
left open ended with consideration to be
made on a case by case basis. As in
previous sections, unilateral requests
must comply with the provisions of
§ 1404.9(e).

Section 1404.12. This section,
consisting of three subsections, replaces
the current § 1404.13.

Subsection (a). The current
language—in § 1404.13(a)—says that
parties should notify the DAS of their
selection of an arbitrator. The new text
makes this requirements mandatory and
states that the parties must do so. The




12956

Federal Register / Vol. 53, No. 76 /| Wednesday, April 20, 1988 / Proposed Rules

new text also adds a requirement—not
present in the current § 1404.13(c)—that
parties must notify the DAS if they
decide instead not to proceed to
arbitration. As to both of these
mandatory provisions there is also new
penalty language stating that a
consistent failure to comply may lead to
a denial of DAS services. These changes
will assist FMCS in implementing these
regulations.

The portion of the revised text
directing the arbitrator to notify the DAS
of his or her selection remains the same,
except for (i) the added word stating
that the arbitrator must do so promptly,
and (ii) the added statement that the
arbitrator is expected to communicate
with the parties within 14 days of
notification of appeintment by DAS.
This added statement replaces the
current § 1404.13(d) which requires the
arbitrator to communicate immediately.

Subsection (b). The current text—
found at § 1404.13(b)—is unchanged
except for the following:

(i) The concept of freedom of the
parties to select an arbitrator from a
panel by whatever method they agree
to, has been transferred from its current
location at § 1404.13(b)(3)—to the first
sentence of this subsection.

(i) In place of the transferred item
(b)(3), a new provision has been added
which states that if the parties select
any method calling for each of them to
make a separate submission to the DAS
(an example of such a method is given at
item (2) of the revised text) then a 20
day time limit applies. That is, if one
party fails to make its submission to the
DAS within 20 days of the date of the
first submission, then the DAS will
respond to the request it has received,
and will make an appointment, using the
name on that one submission. Again,
this will be done /f the requesting party
complies with the requirements of
§ 1404.9(e). The second party will be
notified of the 20 day time limit upon
receipt of a submission from the first
party.

Subsection (c) describes direct
appointments. The revised text removes
the phrase referring to the applicable
collective bargaining agreement, as such
agreements will no longer be considered
by the DAS. Once more, if a unilateral
request for a direct appointment is
made, the unilteral request must comply
with § 1404.9(e). In other respects, the
revised text is basically the same as the
current provisions in § 1404.13(c).

Section 1404.13. The revised text is
similar to that now found at § 1404.14,
except as follows:

(i) The current text says that an
arbitrator is expected to conduct all
proceedings in comformity with

§ 1404.4(b). The revised text states that
the arbitrator shall do so.

(ii) The current text says that the
arbitrator’s decision /s to be based upon
the evidence and testimony presented.
The revised text states that the decision
shall be so based.

Section 1404.14. The revised text is
similar to that now found at 1404.15,
except as follows:

Subsection (a).

(i) The current text of § 1404.15(a)
says that arbitrators are encouraged to
render awards not later than 60 days
from the date of the closing of the
record. The revised text, at § 1404.14(a),
states that arbitrators shall make
awards no later than 60 days from the
same date,

(ii) In the current text, at § 1404.15(a),
the date of the closing of the record is
described as determined by the
arbitrator, unless otherwise agreed upon
by the parties or specified by law. The
revised text, at § 1404.14(a), adds to this
description by inserting the phrase—or
specified by the collective bargaining
agreement.

(iii) The current text, as § 1404.15(a)
says that the issuance of untimely
awards by an arbitrator may lead to his
removal from the FMCS roster. The
revised text, at § 1404.14(2), removes the
word Ais, thus deleting any reference to
whether the arbitrator is male or female.

Subsection (b). The current text states
that an arbitrator should inform the
OAS (now DAS) concerning a delay in
issuing an award, and in describing the
circumstances when the arbitrator
should do so, says that this should
happen when the arbitrator cannot
schedule, hear and determine issues
promptly. The revised text changes the
phrase determine issues to render
decisions, as the new phrase is more
complete and encompasses within it the
inability to determine issues.

Subsection (c). While the wording in
the revised text has been compressed—
in comparison to § 1404.15(c}—no
significant changes in meaning or
requirements have been made.

Subsection (d). Again, while the
wording in the revised text has been
compressed—compared to
§ 1404.15({d)—no significant changes in
meaning or requirements have been
made.

Section 71404.15. The revised text is
similar to that now found at § 1404.18,
except as follows:

Subsection (a).

(i) The current text requires that fees
charged by arbitrators be certified in
advance to the Service. The revised text
requires only that they be provided in
advance,

(ii) The current text provides that
certain arbitrator fees are shown on the
biographical sketch sent to the parties
by the Service, and that these fees are
controlling. The revised text states that
these fees are controlling for @ minimum
of 30 days unless otherwise specified.

(iii) The revised text adds two
requirements, not contained in the
current provisions at § 1404.16(a), as
follows:

(A) Arbitrators with dual business
addresses shall bill the parties for
expenses from the nearest business
address to the hearing site. This
provision has been added in order to
prevent excessive billing charges.

(B) Arbitrators shall submit their
schedule of fees to both parties when
accepling arbitration appointments.
This provision has been added because
biographical sketches state only the per
diem fee charged by the arbitrator.
Other fees involved in the arbitrator's
service must therefore be made known
to the parties when accepting an
appointment.

Subsection (b). The revised text is
identical to that now found at
§ 1404.16(b).

Subsection (c). Except for the change
in reference—from § 1404.18(a) to
1404.15(a)}—the revised text is identical
to that now found at § 1404.16(c).

Subsection (d). While the current text,
at § 1404.16(d), states that the Service
will not attempt to resolve any fee
dispute, the revised text states that the
Service does not resolve such disputes.
Otherwise, the texts are identical.

Section 1404.16. The revised text
changes the language of § 140417 as
follows:

Subsection (a). Except for the change
in reference—from § 1404.4(c](1) to
§ 1405.4(c)(1)—the new text is identical
to that now found at § 1404.17(a).

Subsection (b). While the current text
says that the Service may require
arbitrators to provide and update
biographical information, the revised
text removes the idea that FMCS will
invoke such a requirement. Instead, the
new text carries over only the concept—
now found at § 1404.17(b)}—that the
arbitrator may request revision of
biographical information.

Executive Order 12291

This proposed rule is not a "major
rule” under Executive Order 12291
because it is not likely fo result in (1) an
annual effect on the economy of $100
million or more; (2) a major increase in
costs or prices for consumers, individual
industries, Federal, State, or local
government agencies, or geographic
regions; or (3) a significant decline in
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productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets. Accordingly, no regulatory
impact analysis is required.

Regulatory Flexibility Act Certification

The FMCS finds that this proposed
rule will have no significant economic
impact upon a substantial number of
small entities within the meaning of
section 3(a) of the Regulatory Flexibility
Act, Pub. L. 96-354, 94 Stat. 1164 (5
U.S.C. 605(g)), and will so certify to the
Chief Counsel for Advocacy of the Small
Business Administration. This
conclusion has been reached because
the proposed rule does not, in itself,
impose any additional economic
requirements upon small entities.
Accordingly, no regulatory flexibility
analysis is required,

Paperwork Reduction Act of 1980

Pursuant to 44 U.S.C. 3501 et seq., and
5 CFR 1320.13, the revision to FMCS
Form R-43, Request For Arbitration
Services, must be submitted to the
Office of Management and Budget
(OMB) for approval. Accordingly, FMCS
will submit the propoesed revision to
OMB, and organizations or individuals
desiring to submit comments regarding
the information collection items on the
Form, are requested to direct their
comments to (1) the Office of
Information and Regulatory Affairs,
Room 3002, New Executive Office
Building, Washington, DC 20503,
Attention: James Mason, (2) with a copy
to Peter L. Regner, Director of Staff
Operations and Programs, Federal
Mediation and Conciliation Service,
2100 K Street, NW., Washington, DC
20427,

List of Subjects in 29 CFR Part 1404

Arbitration, Administrative practice
and procedure, Labor management
relations.

Dated: April 14, 1988.

Kay McMurray,
Director,

Accordingly, Part 1404 is proposed to
be revised as follows:

PART 1404—ARBITRATION SERVICES
Subpart A—Arbitration Policy;
Administration of Roster

Sec.

1404.1 Scope and Authority.

1304.2 Policy.

1404.3  Administrative Responsibilities.

Subpart B—Roster of Arbitrators;
Admission and Retention

14044 Roster and Status of Members.

1404.5 Listing on the Roster; Criteria for
Listing and Retention.

1404.6 Suspension of Listing.

1404.7 Inactive Status.

Subpart C—Procedures for Arbitration
Services

1404.8 Freedom of Choice.

14049 Procedures for Requesting
Arbilration Panels.

1404.10 Arbitrability.

140411 Nominations of Arbitrators—
Standard and Nen-Standard Panels.

1404.12 Selection by Parties and Direct
Appointments,

1404.13 Cenduct of Hearings.

1404.14 Decision and Awards.

1404.15 Fees and Charges of Arbitrators.

1404.16 Reports and Biographical Sketches.

Appendix
Authority: Sec. 202, 61 Stat. 153, as
amended: 28 U.S.C. 172, and interpret or

apply sec. 3, 80 Stat. 250, sec. 203, 61 Stat, 153;

5 U.S.C, 552, 29 U.S.C. 173.

Subpart A—~Arbitration Policy
Administration of Roster

§ 1404.1 Scope and Authority.

This chapter is issued by the Federal
Mediation and Conciliation Service
(FMCS]) under Title II of the Labor
Management Relations Act of 1947 (Pub.
L. 80-101) as amended. It applies to all
arbitrators listed on the FMCS Roster of
Arbitrators, to all applicants for listing
on the Roster, and to all persons or
parties seeking to obtain from FMCS
either names or panels of names of
arbitrators listed on the Roster in
connection with disputes which are to
be submitted to arbitration or
factfinding.

§ 1404.2 Policy.

The labor policy of the United States
promotes and encourages the use of
voluntary arbitration to resolve disputes
over the interpretation or application of
collective bargaining agreements.
Voluntary arbitration and factfinding
are important features of constructive
employment relations as alternatives to
economic strife.

§ 1404.3 Administrative Responsibilities.

(a) Director. The Director of FMCS
has responsibility for all aspects of
FMCS arbitration activities and is the
final agency authority on all questions
concerning the Roster and FMCS
arbitration procedures.

(b) Division of Arbitration Services.
The Division of Arbitration Services
(DAS) maintains a Roster of Arbitrators
(the Roster); administers Subpart C of
these Regulations (Procedures for
Arbitration Services); assists, promotes,
and cocperates in the establishment of
programs for training and developing
new arbitrators; collects information

and statistics concerning arbitration;
and performs other tasks as assigned by
the Director of FMCS.

(c) Arbitrator Review Board. The
Arbitrator Review Board shall consist of
a chairman and members appointed by
the Director who shall serve at the
Director's pleasure, The Board shall be
composed entirely of full-time officers or
employees of the Federal Government
and shall establish procedures for
carrying out its duties.

(1) Duties of the Board. The Board
shall;

(i) Review the qualifications of all
applicants for listing on the Roster,
interpreting and applying the criteria set
forth in Section 1404.5 of this part;

(ii) Review the status of all persons
whose centinued eligibility for listing on
the Roster has been questioned under
subsection 1404.5 of this part;

(iii) Recommend to the Director the
acceptance or rejection of applicants for
listing on the Roster, or the withdrawal
of listing on the Roster for any of the
reasons set forth herein.

(iv) At the request of the Director of
FMCS, review arbitration policies and
procedures, including all regulations and
written guidance regarding the use of
the FMCS arbitrators, amd make
recommendations regarding such
policies and procedures to the Director.

Subpart B—Roster of Arbitrators
Admission and Retention

§ 1404.4 Roster and Status of Members.

(a) The Rosler, The FMCS shall
maintain a Roster of labor arbitrators
consisting of persons who meet the
criteria for listing contained in § 1404.5
of this part.

(b) Adherence of Standards and
Requirements. Persons listed on the
Roster shall comply with th FMCS rules
and regulations pertaining to arbitration
and with such guidelines and
procedures as may be issued by the
DAS pursuant to Subpart C. Arbitrators
shall conform to the ethical standards
and procedures set forth in the Code of
Prefessional Responsibility for
Arbitrators of Labor Management
Disputes, as approved by the National
Academy of Arbitrators, Federal
Mediation and Conciliation Service, and
the American Arbitration Association.

(c) Status of Arbitrators. Persons who
are listed on the Roster and are selected
or appointed to hear arbitration matters
or to serve as factfinders do not become
employees of the Federal Government
by virtue of their selection or
appointment. Following selection or
appointment, the arbitrator's
relationship is solely with the parties to
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the dispute, except that arbitrators are
subject to certain reporting requirements
and to standards of conduct as set forth
in this Part.

(d) Role of FMCS. FMCS has no
power to:

(1) Compel parties to appear before an
arbitrator;

(2) Enforce an agreement to arbitrate;

(3) Compel parties to arbitrate any
issue;

(4) Influence, alter or set aside
decisions of arbitrators listed on the
Roster;

(5) Compel, deny or modify payment
of compensation to an arbitrator.

(e) Nominations and Panels. On
request of the parties to an agreement to
arbitrate or engage in factfinding, or
where arbitration or factfinding may be
provided for by statute, DAS will
provide names or panels of names
without charge. Procedures for obtaining
these services are outlined in Subpart C,
Neither the submission of a nomination
or panel nor the appointment of an
arbitrator constitutes a determination by
FMCS that an agreement to arbitrate or
enter factfinding proceedings exists; nor
does such action constitute a ruling that
the matter in controversy is arbitrate
under any agreement.

(f) Rights of Persons Listed on the
Roster. No person shall have any right
to be listed or to remain listed on the
Roster. FMCS retains its authority to
assure that the needs of the parties
using its services are served. To
accomplish this purpose FMCS may
establish procedures for the preparation
of panels or the appointment of
arbitrators or factfinders which include
consideration of such factors as
background and experience,
availability, acceptability, geographical
location and the expressed preferences
of the parties.

§1404.5 Listing on the Roster; Criteria for
Listing and Retention.

Persons seeking to be listed on the
Roster must complete and submit an
application form which may be obtained
from the DAS. Upon receipt of an
application, DAS will review the
application, assure that it is complete,
make sure inquiries as are necessary,
and submit the application to the Board.
The Board will review the completed
application under the criteria in § 1404.5
(a), (b), and (c), and will forward to the
Director its recommendation as to
whether the applicant meets the criteria
for listing on the Roster. The Director
shall make all final decisions as to
whether an applicant may be listed on
the Roster. Each applicant shall be
notified in writing of the Director's
decision and the reasons therefore.

(a) General Criteria. Applicants for
the Roster will be listed on the Roster
upon a determination that they are
experienced, competent and acceptable
in decision-making roles in the
resolution of labor relations disputes.

(b) Proof of Qualification. The
qualifications for recommending listing
on the Roster shall be demonstrated by
submission of at least 5 actual
arbitration awards prepared by the
applicant while serving as an impartial
arbitrator of record chosen by the
parties to labor disputes. The Board may
consider experience in relevant
positions in collective bargaining or as a
judge or hearing examiner in labor
relations controversies as a substitute
for such awards.

(c) Advacacy. No person who at the
time of application is an advocate as
defined in paragraph (c)(1) of this
section, may be recommended for listing
on the Roster by the Board. Except in
the case of persons listed on the Roster
as advocates before November 17, 1976,
any person who did not divulge his or
her advocacy at the time of listing or
who has become an advocate while
listed on the Roster shall be
recommended for removal by the Board
after the fact of advocacy is revealed.

(1) Definition of Advocacy. An
advocate is a person who represents
employers, labor organizations, or
individuals as an employee, attorney or
consultant, in matters of labor relations,
including but not limited to the subjects
of union representation and recognition
matters, collective bargaining,
arbitration, unfair labor practices, equal
employment opportunity and other areas
generally recognized as constituting
labor relations. The definition includes
representatives of employers or
employees in individual cases or
controversies involving workmen's
compensation, occupational health or
safety, minimum wage or other labor
standards matters. This definition of
advocate also includes a person who is
directly associated with an advocate in
a business or professional relationship
as, for example, partners or employees
of a law firm.

(d) Duration of Listing, Retention.
Listing on the Roster shall be by
decision of the Director of FMCS. The
Board may recommend, and the Director
may remove, any person listed on the
Roster, for violation of these regulations
and/or the Code. Notice of cancellation
shall be given to a person listed on the
Roster whenever a Roster member:

(1) No longer meets the criteria for
admission;

(2) Has become an advocate as
defined in § 1404.5(c), above;

(3) Has been repeatedly and flagrantly
delinquent in submitting awards;

(4) Has refused to make reasonable
and periodic reports in a timely manner
to FMCS, as required in Subpart C of
this part, concerning activities
pertaining to arbitration;

(5) Has been the subject of complaints
by parties who use FMCS services, and
the Board after appropriate inguiry,
concludes that reasonable grounds for
cancellation has been shown.

(6) Is determined by the Director to be
unacceptable to the parties who use
FMCS arbitration services; the Director
may base a determination of
unacceptability on FMCS records which
show that an arbitrator is selected in
less than 2 percent of cases in a year in
which his/her name is submitted to the
parties for selection.

The Board may, at its discretion,
conduct an inquiry into the facts of any
proposed removal from the Roster. An
arbitrator listed on the Roster may only
be removed after 60 day notice and an
opportunity to submit a response or
information showing why the listing
should not be cancelled. The Board, or a
hearing officer, shall recommend to the
Director whether to remove an
arbitrator from the Roster. All
determinations to remove an arbitrator
from the Roster shall be made by the
Director.

§ 1404.6 Suspension of Listing.

The Director of the DAS may suspend
for a period not to exceed 180 days any
person listed on the Roster upon a
determination that the FMCS or the
parties will be harmed by continued
listing. Such suspension, except upon
the request of the member, shall not
exceed 180 days. Arbitrators shall be
promptly notified of a suspension. They
may appeal a suspension to the
Arbitrator Review Board, which shall
make a recommendation to the Director
of FMCS. The decision of the Director of
FMCS shall constitute the final action of
the agency.

§ 1404.7 Inactive Status.

A member of the Roster who
continues to meet the criteria for listing
on the Roster may request that he or she
be put in an inactive status.

Subpart C—Procedures for Arbitration
Services

§ 1404.8 Freedom of Choice.

Nothing contained herein should be
construed to limit the rights of parties
who use FMCS arbitration services to
jointly select any arbitrator or
arbitration procedure acceptable to
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them. However, the parties must follow
these regulations if they choose to name
FMCS as the provider of arbitration
services in their collective bargaining
agreement. In any case, once a request
is made to DAS, all parties are subject
to the procedures contained herein.

§ 14049 Procedures for Requesting
Arbitration Panels.

(a) The Division of Arbitration
Services (DAS) has been delegated the
responsibilily for administering all
requests for arbilration services.
Requests should be addressed to the
Federal Mediation and Conciliation
Service, Division of Arbitration
Services, Washington, DC 20427,

(b) The DAS will refer a panel of
arbitrators to the parties upon request.
The DAS prefers to act upon a joint
request. In the event, however, that the
request is made by only one party, the
DAS will submit a panel of arbitrators.
All parties are advised, however, that
the issuance of a panel—pursuant to
either a joint or unilateral request—is
nothing more than a response to a
request. It does not signify the adoption
of any position by the DAS regarding
the arbitrability of any dispute or the
terms of the parties’ contract.

(c) The DAS reserves the right to
decline to submit a panel or make
appointments of arbitrators, if the
request submitted is overly burdensome
or otherwise impracticable.

(d) The parties are required to use the
Request for Arbitration Panel Form (R-
43), which has been prepared by the
DAS and is available in quantity upon
request to the Federal Mediation and
Conciliation Service, Division of
Arbitration Services, Washington, DC
20427, The Form R-43 is reproduced
herein for purposes of identification.
Requests not made on this form may be
returned to the parties.

(e) Whenever a request is made by
only one party, and the request is for a
service other than the furnishing of a
standard panel of 7 randomly selected
arbitrators, then the requestor must
certify that one of the following
conditions applies:

(1) Both parties agree to the request,
or

(2) There is no conflict with the

parties’ collective bargaining agreement.

The DAS will consider all statements as
having been made in good faith and will
honor requests as submitted. Absent
statements conforming to the
requirements of this paragraph, the
unilateral request will not be honored.

§ 1404.10 Arbitrability.

If either party claims that a dispute is
not subject to arbitration, the DAS will
not decide the merits of such a claim.

§ 1404.11 Nominations of Arbitrators—
Standard and Non-Standard Panels.

(a) The DAS will submit a randomly
selected standard panel to the parties
containing the names of seven (7)
arbitrators accompanied by a
biographical sketch for each member of
the panel. This sketch states the
background, qualifications, experience,
and per diem fee, as furnished to the
DAS by the arbitrator. It also states that
other fees may exist, such as
cancellation, postponement,
rescheduling, or administrative fees, as
furnished by the arbitrator, but does not
state the amounts of such other fees.
Requests for a standard panel of 7
arbitrators, whether joint or unilateral,
will be honored without the need for
compliance with Section 1404.9(e). Joint
requests for a non-standard panel, a
direct appointment of an arbitrator, or
other service will also be honored
without compliance with Section
1404.9(e) so long as the request does not
otherwise conflict with the regulations
in this Subpart C.

(b) Unilateral requests for a non-
standard panel requesting (1) a different
number of arbitrators (2) arbitrators
with special qualifications (3)
arbitrators located in particular cities,
stales or other areas, or (4) otherwise
requesting a panel other than a standard
list of seven arbitrators, must conform to
the requirements of Section 1404.9(e).

(c) All panels submitted to the parties
by the DAS, and all letters issued by the
DAS making a direct appointment, will
have an assigned FMCS case number.
All future communications between the
parties and the DAS must refer to this
case number.

(d) The DAS considers various factors
when selecting names for inclusion on a
panel. Such facters include, but are not
limited to, general acceptability,
geographical location, availability and
the need to expose new arbitrators to
the selection process. The DAS has no
obligations to put an individual on any
given panel, or on a minimum number of
panels in any fixed period, such as a
month or a year.

(1) The geographical location of
arbitrators placed on panels is governed
by the site of the dispute as stated on
the request received by the DAS.

(2) If at any time both parties request
that a name or names be omitted from a
panel, such name or names will be
omitted, unless the number of names is
excessive.

(3) If at any time both parties request
that a name or names be included on a
panel, such name or names will be
included, unless the number of names is
excessive.

(4) If a unilateral request is made to
omit or include names on a panel, the
request must not be for an excessive
number and must comply with the
provisions of Section 1404.9(e).

(e) In most cases, an arbitrator is
chosen from one panel. However, if
jointly requested, the DAS will furnish a
second, and third panel to the parties. If
a second or third panel is requested by
only one party, the request will be
henored if it is made in conformance
with the procedures stated at
§ 1404.9(e). Requests for further panels
will not be honored. If parties are
unable to agree on a selection after
having received three panels, they may
wish to consider a direct appointment
pursuant to § 1404.12(c).

§ 1404.12 Selection by Parties and Direct
Appointments.

(a) The parties must notify the DAS of
their selection of an arbitrator or of the
decision not to proceed with arbitration.
Consistent failure to follow this
procedure may lead te a denial of future
DAS services. Should an arbitrator be
notified directly by the parties that he or
she has been selected, the arbitrator
must promptly notify the DAS of the
selection and his or her willingness to
serve. Upon notification of the selection
of an arbitrator, the DAS will make a
formal appointment of the arbitrator.
The arbitrator, upon notification of
appointment, is expected to
communicate with the parties within 14
days to arrange for preliminary matters,
such as the date and place of hearing.

(b) Where the parties’ collective
bargaining agreement is silent on the
manner of selecting arbitrators, the
parties may wish to consider any jointly
determined method or one of the
following methaods for selection of an
abitrator from a panel:

(1) Each party alternately strikes a
name from the submitted panel until one
remains, or

(2) Each party advises the DAS of its
order of preference by numbering each
name on the panel and submitting the
numbered lists in writing to the DAS.
The name that has the lowest
accumulated numerical number will be
appointed.

(3) If the above method, or any other
method calling for parties to make
separate submissions to the DAS, is
selected, the following time limit will

apply:
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(i) If one party fails to make its
submission within 20 calendar days
from the date of receipt by FMCS of the
other party's submission, the DAS shall
respond to the submission it has
received by making an appointment
based on that one submission.

(ii) The DAS, upon receipt of the first
submission by a party, will notify the
other party of the date of receipt and of
the 20-calendar day time limit.

(iii) Upon expiration of the 20-
calendar day time limit, and in the
absence of a submission by the other
party, the DAS will notify the party
which made the submission that an
appointment will be made, if the
submitting party provides a certification
in accordance with the requirements of
Section 1404.9(e).

(c) The DAS will make a direct
appointment of an arbitrator either on
joint or unilateral request. If the request
is unilateral, it must be accompanied by
a statement as provided for in
§ 1404.9(e), that certifying either (1) the
request is agreed to by both parties, or
(2) the request does not conflict with the
applicable contract.

(d) The issuance of a DAS panel of
names, or the issuance of a DAS
designated name as a direct
appointment, in no way signifies a
determination concerning arbitrability
or an interpretation of the terms and
conditions stated in the parties'
collective bargaining agreement. The
resolution of disputes as to such matters
rests solely with the parties.

§1404.13 Conduct of Hearings.

(a) All proceedings conducted by the
arbitrators shall be in conformity with
the contractual obligations of the
parties. The arbitrator shall comply with
§ 1404.4(b) of these regulations. The
conduct of the arbitration proceeding is
under the arbitrator's jurisdiction and
control and the arbitrator's decision
shall be based upon the evidence and
testimony presented at the hearing or
otherwise incorporated in the record of
the proceeding. The arbitrator may,
unless prohibited by law, proceed in the
absence of any party who, after due
notice, fails to be present or to obtain a

postponement. An award rendered in
the ex parte proceeding of this nature
must be based upon evidence presented
to the arbitrator.

§ 1404.14 Decision and Awards.

(a) Arbitrators shall make awards no
later than 60 days from the dale of the
closing of the record as determined by
the arbitrator, unless otherwise agreed
upon by the parties or specified by the
collective bargaining agreement or law.
A failure to render timely awards
reflects upon the performance of an
arbitrator and may lead to removal from
the FMCS Roster.

(b) The parties should inform the DAS
whenever a decision is unduly delayed.
The arbitrator shall notify the DAS if
and when the arbitrator (1) cannot
schedule, hear, and render decisions
promptly, or (2] learns a dispute has
been settled by the parties prior to the
decision.

(c) Within 15 days after an award has
been submitted to the parties, the
arbitrator shall submit an Arbitrator's
Report and Fee Statement, Form R-19, to
FMCS showing a breakdown of the fee
and expense charges so that the Service
may review conformance with stated
charges under Section 1404.12(a). The
Form R-19 is not to be used for purpose
of billing the parties.

(d) While the Service encourages the
publication of arbitration awards,
arbitrators should not give publicity to
awards they issue if objected to by one
of the parties.

§1404.15 Fees and Charges of Arbitrators.
(a) No administrative or filing fee is
charged by the Service. All arbitrators
listed on the Roster may charge a per
diem fee and other predetermined fees
for services, if the amount of such fees
have been provided in advance to the
Service. Each arbitrator's maximum per
diem fee and the existence of other
predetermined fees, if any, are set forth
on a biographical sketch which is sent to
the parties when panels are submitted.
These are the controlling fees for a
maximum of 30 days unless otherwise
specified. The arbitrator shall not
change any fee or add charges without

giving at least 30 days advance notice to
the Service. Arbitrators with dual
business addresses shall bill the parties
for expenses from the nearest business
address to the hearing site. Arbitrators
shall submit their schedule of fees to
both parties when accepting arbitration
appointments.

(b) In cases involving unusual
amounts of time and expenses relative
to pre-hearing and post-hearing
administration of a particular case, an
administrative charge may be made by
the arbitrator.

(c) All charges other than those
specified in 1404.15(a) shall be divulged
to and agreement obtained by the
arbitrator with the parties immediately
after appointment.

(d) The Service requests that it be
notified of any arbitrator’s deviation
from the policies expressed herein.
However, the Service does not resolve
fee disputes.

§ 1404.16 Reporis and Biographicai
Sketches.

(a) Arbitrators listed on the Roster
shall execute and return all documents,
forms and reports required by the
Service. They shall also keep the
Service informed of changes of address,
telephone number, availability, and of
any business or other connection or
relationship which involves labor-
management relations or which creates
or gives the appearance of advocacy as
defined in Section 1404.5(¢)(1).

(b) The Service will prepare biological
information on each person admitted to
listing on the Roster from information
supplied by applicants in their
applications for initial listing.
Arbitrators may request revision of
biographical information at later dates
to reflect changes in fees, the existing of
additional charges, address, experience,
or other relevant data. The Service
reserves the right to decide and approve
the format and content of biographical
sketches.

Appendix

BILLING CODE 6372-01-M
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FMCS Form R—-43 Form Approved
Sep 1975 FEDERAL MEDIATION AND CONCILIATION SERVICE BxpiPed 7731-88
WASHINGTON, D.C. 20427

REQUEST FOR ARBITRATION SERVICES

To: Director, Arbitration Services

Federal Madiation and Conciliotion Service Date
Washington, D.C. 20427

Nome of Company

Name and Address
of Representotive INAME)
to Receive Ponel

(STREEY)

(CITY, STATE. ZiP}
Telephone (include orea code)

2.

Name of Union and Local No.

Nome and Address
of Representative INAME)
to Receive Panel

(STREET)

(CITY. STATE. ZiP)
Telephone (include area code)

3. Site of Dispute

(CITY, STATE. ZIP)

4. Identification of CGrievance

(By Number, Name, Issue, Etc.)
5.a. _/_7 Standard Panel. This is a request for the names of 7 arbitrators.

b. /_/ Non-Standard Panel -~ Direct Appointment - Or Other Service. This is a request
for a different number of arbitrators and/or for special requirements as to
qualifications, geographical location, etec.; or is a request for the direct
appointment of an arbitrator; or is for another service. Please describe:

6. If this is a request by only one party and the request is for a Non-Standard
Panel - Direct Appointment — Or Other Service (Item 5b above) one of the
following must be checked: T

a. /__/ I certify that the other party has agreed to this request, or
b. /_—/' I certify that there is no conflict with the applicable contract,

7. Type of Industry

[0 Manufocturing [] Federal Government 0 Publfc Utilities, Communi-
cations; Transportation
[J Construction [ state Government (including trucking)
0O Minisgé.Agricuhuu [ Locol Government [] Retail, Wholesale and
ond Finance

Service Industries

[J Other (Specify)

8. Signotures

{COMPANY)

(UNION)
Although the FMCS prefers 1o act upon o joint request of the porties, o submission will be mode bosed on the request of a single porty. However,
any submission of o panel should not be construed as anything mors then compliance with o request and does not reflect on the substance or
orbitrability of the issue in dispute.
|FR Doc. 88-8517 Filed 4-19-88; 8:45 am|
BILLING CODE 6372-01-C
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[FRL-3367-8]

Approval and Promulgation of Air
Quality Implementation Plans;
Connecticut; Extension of Public
Comment Period

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Proposed rule; extension of
public comment period.

SUMMARY: On March 8, 1988 (53 FR 6842),
EPA proposed approval of a revision
submitted by the State of Connecticut
for the Guilford Gravure Company,
Incorporated. On April 4, 1988, the
National Resources Defense Council
(NRDC) requested an extension of the
public comment period. EPA has
evaluated this request and is Lereby
granting a thirty (30) day extension of
the public comment period.

DATES: Comments should be received on
or before May 4, 1988.

FOR FURTHER INFORMATION CONTACT:
David B. Conroy; (617) 565-3252: FTS
835-3252.

Authority Citation: 42 U.S.C. 7401-7642.
Date: April 8, 1988,
Michael R. Deland,
Regional Administrator, Region .
[FR Doc. 88-8657 Filed 4-19-88; 8:45 am]
BILLING CODE 6560-50-M

40 CFR Part 60
[AD-FRL-3320-3]

Standards of Performance for New
Stationary Sources; State Plans for
Designated Facilities

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Proposed Amendments and
Notice of Public Hearing.

SUMMARY: This proposal would amend
the existing requirement in 40 CFR
60.22(a) that a standard of performance
for control of a designated pollutant
from new sources must be promulgated
before the Administrator may publish a
draft emission guideline document on
control of that designated pollutant from
existing facilities. The effect of the
proposed amendment would be to allow
a draft or final emission guideline
document to be published pursuant to
section 111(d) of the Clean Air Act at
the same time as the new source
performance standard for similar new
sources is proposed or promulgated

pursuant to section 111(b). A public
hearing will be held, if requested, to
provide interested parties an
opportunity for oral presentations of
data or views concerning the proposed
amendment.

DATES: Comments. Comments must be
received on or before June 24, 1988.

Public Hearing. If anyone contacts
EPA requesting to speak at a public
hearing by May 17, 1988, a public
hearing will be held on May 24, 1988
beginning at 10:00 a.m. Persons
interested in attending the hearing
should call Ms, Ann Eleanor, Standards
Development Branch (MD-13), U.S.
Eavironmental Protection Agency,
Research Triangle Park, North Carolina
27711 at (919) 541-5578 to verify that a
hearing will be held.

Request to Speak at Hearing. Persons
wishing to present oral testimony must
contact EPA by May 17, 1988.

ADDRESSES: Comments. Comments
should be submitted (in duplicate if
possible) to: Central Docket Section
(LE-131), Attention Docket Number A-
87-21, U.S. Environmental Protection
Agency, 401 M Street SW., Washington,
DC 20460,

Public Hearing. If anyone contacts
EPA requesting a public hearing, it will
be held at the EPA's Office of
Administration Auditorium, Research
Triangle Park, North Carolina. Persons
interested in attending the hearing or
wishing to present oral testimony should
notify Ms. Ann Eleanor, Standards
Development Branch (MD-13), U.S.
Environmental Protection Agency,
Research Triangle Park, North Carolina
27711, telephone number (919) 541-5578.

Docket. Docket No. A-87-21,

containing supporting information used
in developing the proposed amendment,
is available for public inspection and
copying between 8:00 a.m. and 4:00 p.m.,
Monday through Friday, at the EPA's
Central Docket Section, South
Conference Center, Room 4, 401 M
Street SW., Washington, DC 20460. A
reasonable fee may be charged for
copying.
FOR FURTHER INFORMATION CONTACT:
Susan Thorneloe, Emission Standards
Division (MD-13), U.S. Environmental
Protection Agency, Research Triangle
Park, North Carolina 27711, telephone
number (919) 541-5393.

SUPPLEMENTARY INFORMATION: On
November 17, 1975 (40 FR 53340), EPA
promulgated a new Subpart B in 40 CFR
Part 60 to establish procedures and
requirements for submittal of State
plans for control of designated
pollutants from existing facilities under
section 111(d) of the Clean Air Act. A

designated pollutant is defined by 40
CFR 80.21(a) as,

any air pollutant, emissions of which are
subject to a standard of performance for new
stationary sources but for which air quality
criteria have not been issued, and which is
not included on a list published under Section
108(a) or Section 112(b)(1)(A) of the Act.

The rule at 40 CFR 60.22(a) requires
that the new source performance
standard for a designated pollutant must
be promulgated before the
corresponding draft emission guideline
document for existing sources is
published. When originally proposed on
October 3, 1974 (39 FR 36102), the rule
required that draft emission guidelines
for control of emissions of designated
pollutants from existing facilities be
published at the same time
corresponding standards of performance
for new sources were proposed.

After the 1974 proposal, comments
were received regarding the timing of
the proposal of standards for new
facilities and publication of the
corresponding draft emission guidelines
for existing facilities. A few commenters
said that more time would be needed to
evaluate a standard of performance and
the corresponding draft emission
guidelines than would be allowed by
simultaneous proposal of the standard
and publication of the draft emission
guidelines. Commenters also stated that
by publishing draft emission guidelines
after promulgation of the corresponding
new source performance standard, EPA
could benefit from the comments on the
standard of performance in developing
the emission guideline, Based on these
comments, when the EPA promulgated
the procedures and requirements in
1975, the timing of the rule was changed
to require that draft emission guidelines
be announced for public comment after
promulgation of the corresponding
standard of performance for new
sources.

Today EPA is revising the
requirements of 40 CFR 60.22(a) relating
to the timing of promulgation of the new
source performance standard for
designated pollutants and publication of
the corresponding draft emission
guideline document. Specifically, today's
proposal provides EPA the flexibility to
publish draft emission guidelines either
at the same time or after the
corresponding standard of performance
for new sources is proposed. Similarly,
the final emission guidelines could be
published at the same time or after the
corresponding new source performance
standard is promulgated. However, it
should be noted that today's amendment
does not commit EPA to propose the
new source performance standard and
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publish the draft emission guidelines
simultaneously. Rather, it gives EPA
flexibility to choose announcement of
emission guidelines at the same time or
after the new source performance
standard is proposed or promulgated.

This flexibility is appropriate.
Depending on the specific source
calegory involved, simultaneous
proposal of the new source performance
standard and publication of the
associated draft emission guideline
document may be reasonable and
necessary to efficiently achieve the goal
of protecting public health and welfare.
For example, when regulatory studies of
new and existing sources can be
completed at the same time, waiting
until promulgation of the new source
performance standard before publishing
the draft emission guideline document
would unnecessarily delay control of
existing sources. In addition, for certain
source categories, it would be useful to
receive comments on draft emission
guidelines at the same time as
comments on the proposed new source
performance standard. In these cases,
flexibility to propose the new source
performance standard and to announce
the draft emission guidelines at the
same time is important. In some
circumstances, however, it might still be
best to promulgate the new source
performance standard before publishing
the draft emission guideline document.

On July 7, 1987 (52 FR 25399), the
Agency published an advance notice of
proposed rulemaking announcing the
intent to regulate new and existing
municipal waste combustor emissions
under the authority of Clean Air Act
scctions 111(b) and 111(d), respectively.
Since both new and existing sources
have been studied simultaneously, this
source category is an example of an
instance where it would be reasonable
to publish the draft emission guideline
document at the same time the new
source performance standard is
proposed.

Public Hearing

A public hearing will be held, if
requested, to discuss the proposed
amendment in accordance with section
407(d)(5) of the Clean Air Act. Persons
wishing to make oral presentations
should contact EPA at the address given
in the ADDRESSES section of this
Preamble. Oral presentations will be
limited to 15 minutes each. Any member
of the public may file a written
Slalement with EPA before, during, or
within 30 days after the hearing. Written
Statements should be addressed to the
Central Docket Section at the address
8iven in the ADDRESSES section of this
Preamble.

A verbatim transcript of the hearing
and written statements will be available
for public inspection and copying during
normal working hours at the EPA's
Central Docket Section in Washington,
DC (see ADDRESSES section of this
preamble).

Docket

The docket is an organized and
complete file for all the information
submitted to or otherwise considered by
EPA in the development of this proposed
rulemaking. The principal purposes of
the docket are: (1) to allow interested
parties to identify and locate documents
so that they can effectively participate
in the rulemaking process and (2) to
serve as the record in case of judicial
review (except for interagency review
materials [Section 307(d)(7)(A)]).

Executive Order 12291 Review

Under Executive Order 12291, EPA
must judge whether a regulation is
“major” and therefore subject to the
requirement of a Regulatory Impact
Analysis. The proposed amendment is
not major because it would result in
none of the adverse economic effects set
forth in Section 1 of the Order as
grounds for finding a regulation to be
major.

This amendment was submitted to the
OMB for review as required by
Executive Order 12291. Any written
comments from OMB to EPA and any
EPA responses to those comments will
be included in Docket A-87-21. This
docket is available for public inspection
at EPA’s Central Docket Section, which
is listed in the ADDRESSES section of this
notice.

Paperwork Reduction Act

There are no information collection
requirements in this proposed
amendment. Therefore, review and
approval of such requirements by the
Office of Management and Budget do
not apply.

Regulatory Flexibility Act Compliance

Pursuant to the provisions of 5 U.S.C.
605(b), I hereby certify that this
amendment, if promulgated, will not
have a significant economic impact on a
substantial number of small business
entities because the impact of the
proposed amendment is not significant.

List of Subjects in 40 CFR Part 60

Air pollution control, Designated
pollutants, Inter-governmental relations.
Date: April 10, 1988.
Lee M. Thomas,
Administrator.

40 CFR Part 60 is amended as follows:

PART 60— AMENDED]

1. The authority citation for Part 60
continues to read as follows:

Authority: Sections 101, 111, 114, 301, Clean
Air Act as amended (42 U.S.C. 7401, 7411,
7414, 7601).

2. Section 60.22 is amended by
revising paragraph (a) to read as
follows:

§60.22 Publication of guideline
documents, emission guidelines, and final
compliance times.

(a) Concurrently upon or after
proposal of a standard of performance
for the control of a designated pollutant
from affected facilities, the
Administrator will publish a draft
guideline document containing
information pertinent to control of the
designated pollutant from designated
facilities. Notice of the availability of
the draft guideline document will be
published in the Federal Register and
public comments on its contents will be
invited. After consideration of public
comments and upon or after
promulgation of a standard of
performance for control of a designated
pollutant from affected facilities, a final
guideline document will be published
and notice of its availability will be
published in the Federal Register.

[FR Doc. 88-8656 Filed 4-19-88; 8:45 am|
BILLING CODE 8560-50-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[MM Docket No. 88-144, RM-6167]

Radio Broadcasting Services; Larned,
KS

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: This document requests
comments on a petition filed by Thomas
L. Higgins proposing the allocation of
FM Channel 295A to Larned, Kansas, as
that community's second FM broadcast
service. The coordinates used for this
proposal are 38-10-48 and 99-06-00.

DATES: Comments must be filed on or
before June 6, 1988, and reply comments
on or before June 21, 1988.

ADDRESS: Federal Communications
Commission, Washington, DC 20554. In
addition to filing comments with the
FCC, interested parties should serve the
petitioner, or its counsel or consultant,
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as follows: Thomas L. Higgins, 9913
Lakeshore Blvd., Cleveland, Ohio 44108.
FOR FURTHER INFORMATION CONTACT:
Kathleen Scheuerle, Mass Media
Bureau, (202) 634-6530.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission's Notice of
Proposed Rule Making, MM Docket No.
88-144, adopted March 24, 1988, and
released April 14, 1988. The full text of
this Commission decision is available
for inspection and copying during
normal business hours in the FCC
Dockets Branch (Room 230}, 1919 M
Street NW., Washington, DC. The
complete text of this decision may also
be purchased from the Commission’s
copy contractors, International
Transcription Service, (202) 857-3800,
2100 M Street NW., Suite 140,
Washington, DC 20037.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter is
no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1231 for rules governing
permissible ex parte contact.

For information regarding proper filing
procedures for comments, See 47 CFR
1.415 and 1.420.

List of Subjects in 47 CFR Part 73
Radio broadcasting.

Federal Communications Commission.

Steve Kaminer,

Deputy Chief, Policy and Rules Division,
Mass Media Bureau.

[FR Doc, 88-8628 Filed 4-19-88; 8:45 am|
BILLING CODE 6712-01-M

47 CFR Part 73
[MM Docket No, 88-143, RM-6159]

Radio Broadcasting Services; Cloquet
and Grand Marais, MN

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: This document requests
comments on a petition filed by WKLK,
Inc, preposing the substitution of FM
Channel 263C1 for Channel 265A at
Cloquet, Minnesota, and modification of
its license for Station WKLK-FM, to
specify operation on the higher class
channel. To accommodate Channel
263C1 at Cloquet, an additional channel
substitution would be necessary.

Channel 263C must be substituted for
Channel 237C at Grand Marais,
Minnesota. An application for Channel
263C at Grand Marais has been filed by
Timothy D. Martz. Canadian
concurrence must be obtained for the
allotment of Channel 263C1 at Cloguet
and Channel 237C at Grand Marais. The
coordinates used in this proposal are,
for Cloquet, Minnesota, Channel 263C1,
46-45-50 and 92-22-12, and for Grand
Marais, Minnesota, Channel 237C, 47—
59-13 and 90-24-12.

DATES: Comments must be filed on or
before june 6, 1988, and reply comments
on or before June 21, 1988.

ADDRESS: Federal Communications
Commission, Washington, DC 20554. In
addition to filing comments with the
FCC, interested parties should serve the
petitioner, or ils counsel or consultant,
as follows: Anne Thomas Paxson,
Borsari & Paxson, 2100 M Street NW.,
Suite 610, Washington, DC 20037,
(Counsel for the petitioner).

FOR FURTHER INFORMATION CONTACT:
Kathleen Scheuerle, Mass Media
Bureau, (202) 634-6530.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission's Notice of
Proposed Rule Making, MM Docket No.
88-143, adopted March 24, 1988, and
released April 14, 1988, The full text of
this Commission decision is available
for inspection and copying during
normal business hours in the FCC
Dockets Branch (Room 230), 1918 M
Street NW., Washington, DC. The
complete text of this decision may aiso
be purchased from the Commission's
copy contractors, International
Transcription Service, (202) 857-3800,
2100 M Street NW., Suite 140,
Washington, DC 20037.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter is
no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1231 for rules governing
permissible ex parte contact.

For information regarding proper filing
procedures for comments, See 47 CFR
1.415 and 1.420.

List of Subjects in 47 CFR Part 73
Radio broadcasting.

Federal Communications Commission.
Steve Kaminer,

* Deputy Chief. Policy and Rules Division,

Mass Media Bureau.
[FR Doc. 86-8631 Filed 4-19-88; 8:45 am|
BILLING CODE 6712-01-M

47 CFR Part 73
[MM Docket No, 88-145, RM-6201]

Radic Broadcasting Services;
Summerville, SC

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

summany: The Commission requests
comments on a petition filed by
Millennium Communications of
Charleston, Inc. seeking the substitution
of Channel 227C2 for Channel 228A at
Summerville, South Carolina, and the
modification of its license for Station
WWWZ-FM to specify operation on the
higher powered channel. In accordance
with § 1.420(g) of the Commission’s
Rules, the license of Station WWWZ~
FM can be modified to specify adjacent
Channel 227C2 without requiring the
petitioner to demonstrate the
availability of an additional equivalent
channel for use by other interested
parties. Channel 227C2 can be aliocated
to Summerville, South Carolina, in
compliance with the Commission’s
minimum distance separation
requirements with a site restriction of
23.7 kilometers (14.7 miles) northeast to
avoid a short-spacing to Station WEAS-
FM, Channel 226C1, Savannah, Georgia.
The restricted site coordinates are:
North Latitude 33-11-17; West
Longitude 80-01-27.

DATES: Comments must be filed on or
before June 6, 1988 and reply comments
on or before June 21, 1988.

ADDRESS: Federal Communications
Commission, Washington, DC 20554. In
addition to filing comments with the
FCC, interested parties should serve the
petitioner, or its counsel or consultant,
as follows: Alan C. Camplell, Esq.,
Elizabeth |. Gustafson, Esq., Dow,
Lohnes & Albertson, 1255-23rd Street,
NW., Washington, DC 20037 (Counsel to
petitioner).

FOR FURTHER INFORMATION CONTACT:
Leslie K. Shapiro, Mass Media Bureau,
{202) 634-6530.

SUPPLEMENTARY INFORMATION: This is &
summary of the Commission's Notice of
Proposed Rule Making, MM Docket No.
88-145, adopted March 21, 1988, and
released April 14, 1988. The full text of
this Commission decision is available
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for inspection and copying during
normal business hours in the FCC
Dockets Branch (Room 230), 1919 M
Street, NW., Washington, DC. The
complete text of this decision may also
be purchased from the Commission’s
copy contractor, International
Transcription Service, (202) 857-3800,
2100 M Street, NW., Suite 140,
Washington, DC 20037.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding,

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter is
no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1231 for rules governing
permissible ex parte contact.

For information regarding proper filing
pracedures for comments, see 47 CFR
1.415 and 1.420.

List of Subjects in 47 CFR Part 73

Radio broadcasting.
Federal Communications Commission,
Steve Kaminer,
Deputy Chief, Policy and Rules Division,
Mass Media Bureau.
[FR Doc. 88-8634 Filed 4-19-88; 8:45 am|
BILLING CODE 6712-01-M
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DEPARTMENT OF AGRICULTURE

Forms Under Review by Office of
Management and Budget

April 15, 1988.

The Department of Agriculture has
submitted to OMB for review the
following proposals for the collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
Chapter 35) since the last list was
published. This list is grouped into new
proposals, revisions, extensions, or
reinstatements. Each entry contains the
following information.

(1) Agency proposing the information
collection; (2) Title of the information
collection; (3) Form number(s), if
applicable; (4) How often the
information is requested; (5) Who will
be required or asked to report; (6) An
estimate of the number of responses; (7)
An estimate of the total numbers of
hours needed to provide the information;
(8) An indication of whether section
3504(h) of P.L. 96-511 applies; (9) Name
and telephone number of the agency
contact person.

Questions about the items in the
listing should be directed to the agency
person named at the end of each entry.
Copies of the proposed forms and
supporting documents may be obtained
from: Department Clearance Officer,
USDA, OIRM, Room 404-W Admin.
Bldg., Washington, DC 20250 (202) 447~
2118.

Comments on any of the items listed
should be submitted directly to: Office
of Information and Regulatory Affairs,
Office of Management and Budget,
Washington, DC 20503, Attn: Desk
Officer for USDA.

If you anticipate commenting on a
submission but find that preparation
time will prevent you from doing so
promptly, you should advise the OMB
Desk Officer of your intent as early as
possible.

Reinstatement

* Food and Nutrition Service
17 CFR Parts 253 and 254, Food
Distribution Program on Indian
Reservations/Oklahoma
AD-823, SF-269 and SF-270
Recordkeeping; Monthly; Quarterly;
Semi-annually; and Annually
Individuals or households; State or
local governments; 45,292
responses; 209,596 hours; not
applicable under 3504(h)
Sandra J. Robinson (702) 756-3660
Donald E. Hulcher,
Acting Departmental Clearance Officer.
[FR Doc. 86-8687 Filed 4-19-88; 8:45 am|
BILLING CODE 2410-01-M

Soll Conservation Service

Madison Canal Flood Prevention RC&D
Measure, MD

AGENCY: Soil Conservation Service,
USDA.

ACTION: Notice of a Finding of No
Significant Impact.

SUMMARY: Pursuant to section 102(2}(C)
of the National Environmental Policy
Act of 1969; the Council on
Environmental Quality Guidelines (40
CFR Part 1500); and the Soil
Conservation Service Guidelines (7 CFR
Part 650); the Soil Conservation Service,
U.S. Department of Agriculture, gives
notice that an environmental impact
statement is not being prepared for the
Madison Canal Flood Prevention RC&D
Measure, Dorchester County, Maryland.
FOR FURTHER INFORMATION CONTACT:
Mr. Pearlie S. Reed, State
Conservationist, Soil Conservation
Service, 4321 Hartwick Road, College
Park, Maryland 20740, telephone 301-
344-4180.

SUPPLEMENTARY INFORMATION: The
environmental assessment of this
federally assisted action indicates that
the project will not cause significant
local, regional, or national impacts on
the environment. As a result of these
findings, Mr. Pearlie S. Reed, State
Conservationist, has determined that the
preparation and review of an
environmental impact statement are not
needed for this project.

The measure concerns a plan to
control tidal flooding on agricultural
land. The planned works of
improvement include installation of two

3 feet by 5 feet cast iron, automatic
tidegates. The tidegates will be mounted
on a concrete headwall across Madison
Canal, immediately downstream of the
Route 16 bridge. A minor amount of
excavating and filling will be perofrmed
to re-route roadside drainage and to
prevent tidal water from flowing around
the structure.

The Notice of a Finding of No
Significant Impact (FONSI) has been
forwarded to the Environmental
Protection Agency and various Federal,
State, and local agencies and interested
parties. Basic data developed during the
environmental assessment are on file
and may be reviewed by contacting Mr.
Pearlie S. Reed. A limited number of
copies of the FONSI are available to fill
single copy requests at the above
address.

No administrative action on
implementation of the proposal will be
taken until 30 days after the date of this
publication in the Federal Register.

(This activity is listed in the catalog of
Federal Domestic Assistance under No,
10.901—Resource Conservation and
Development—and is subject to the
provisions of Executive Order 12372 which
requires intergovernment consultation with
state and local officials.)

Pearlie S. Reed,

State Conservationist.

[FR Doc. 88-8680 Filed 4-19-88; 8:45 am|
BILLING CODE 3410-16-M

- n— e

COMMISSION ON CIVIL RIGHTS

Alaska Advisory Committee; Public
Meeting

Notice is hereby given, pursuant to the
provisions of the Rules and Regulations
of the U.S. Commission on Civil Rights,
that the Alaska Advisory Committee to
the Commission will convene at 1:00
p.m. and adjourn at 4:00 p.m. on May 10,
1988, at the Federal Building, 701 C
Street, (Room C-121), Anchorage,
Alaska 99513. The purpose of the
meeting is to develop future program
plans and to review prior program
activities, including the November 1987
forum on minority and womens'
business enterprise programs.

Persons desiring additional
information, or planning a presentation
to the Committee, should contact
Committee Chair-person, Daniel Alex or
Philip Montez, Directof the Western
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Regional Divison (213) 894-3437, (TDD
213/894-0508). Hearing impaired
persons who will attend the meeting and
require the services of a sign language
interpreter, should contact the Regional
Division office at least five (5) working
day before the scheduled date of the
meeting.

The meeting will be conducted
pursuant to the provisions of the rules
and regulations of the Commission.

Dated at Washington, DC., April 12, 1988,

Susan J. Prado,

Acting Staff Director.

[FR Doc. 88-8598 Filed 4-19-88; 8:45 am]
BILLING CODE 6335-01-M

e ———————————————

DEPARTMENT OF COMMERCE

International Trade Administration
[A-475-703]

Preliminary Determination of Sales at
Less than Fair Value: Granular
Polytetrafluorcethylene Resin from
ltaly

AGENCY: Import Administration,
International Trade Administration,
Commerce.

ACTION: Notice.

SUMMARY: We preliminarily determine
that granular polytetrafluoroethylene
(PTFE) resin from Italy is being, or is
likely to be, sold in the United States at
less than fair value. We have notified
the U.S. International Trade
Commission (ITC) of our determination
and have directed the U.S. Customs
Service to suspend liquidation of all
entries of granular PTFE resin from Italy
as described in the “Suspension of
Liquidation™ section of this notice. If this
Investigation proceeds normally, we will
make a final determination by June 28,
1988.
EFFECTIVE DATE: April 20, 1088,
FOR FURTHER INFORMATION CONTACT:
Brian H. Nilsson or Michael Ready,
Office of Investigations, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue NW., Washington, DC 20230,
telephone: (202) 377-5332 or 377-2613.
SUPPLEMENTARY INFORMATION:
Preliminary Determination

We preliminarily determine that
granular PTFE resin from Italy is being,
oris likely to be, sold in the United
Stales at less than fair value, as
Provided in section 733 of the Tariff Act
0f 1930, as amended (19 U.S.C. 1673b)
(the Act). The estimated weighted-

average margins are shown in the
“Suspension of Liquidation" section of
this notice.

Case History

Since our notice of initiation (52 FR
45982, December 3, 1987), the following
events have occurred. On December 21,
1987, the ITC determined that there is
reasonable indication that a U.S.
industry is materially injured by reason
of imports of granular PTFE resin (52 FR
49209, December 30, 1987).

On January 20, 1988, we presented an
antidumping duty questionnaire to
Montefluos S.p.A., which accounts for
most of the exports of granular PTFE
resin from Italy during the period of
investigation.

On February 17, 1988, we granted
Montefluos an extension of two weeks
for filing its response. The questionnaire
response was received from Montefluos
on March 4, 1988. Three deficiency
letters were sent and supplemental
responses were received on March 22,
1988, and March 30, 1988.

Scope of Investigation

The product covered by this
investigation is granular
polytetrafluoroethylene (PTFE) resin,
filled and unfilled, provided for in item
445.54 of the Tariff Schedules of the
United States (TSUS) and currently
classifiable under Harmonized System
(HS) item number 3904.61.00. PTFE
dispersions in water and fine powders
are not covered by this investigation.

Montefluos has argued that the
Department should not include filled
PTFE resins within the scope of the
investigation because (1) Du Pont, the
sole petitioner and the only company
supporting the petition, does not
produce filled resins and, therefore, does
not have the requisite standing to
warrant an investigation of filled PTFE;
(2) Du Pont's fear of circumvention, its
sole reason for including filled PTFE in
the petition, is unfounded, since (a)
filled PTFE cannot be reprocessed or
converted into unfilled PTFE or
marketed as a substitute for unfilled
PTFE and (b) the U.S. producers that
account for about 90 percent of the U.S.
production of filled PTFE make their
own unfilled PTFE which is used as an
imput with the filled product; (3) filled
PTFE cannot be substituted for unfilled
PTFE since it is a different product in
use and compaosition; and (4) two of the
four producers of filled resins in the
United States, who hold the vast
majority of U.S. market share for filled
resins, oppose the inclusion of filled
PTFE within the scope of the
investigation.

The petitioner argues that the
Department should continue to
investigate filled resins because (1)
filled resins fall within the same class or
kind of merchandise as unfilled resins,
according to the criteria normally used
by the Department; (2) the possibility of
circumvention remains an issue; and (3)
the ITC found that filled and unfilled
resins are within one “like product”
category.

Du Pont filed the petition on behalf of
the industry that manufactures granular
PTFE resin, filled and unfilled. Du Pont
was deemed to be an interested party
under section 771(9)(C) of the Act
because it manufactures the product
under investigation. No domestic
producer, other than parties that are
related to, and/or import from, a
respondent, and who are excludable
under section 771(4)(B) of the Act, has
objected to the inclusion of filled PTFE
in this investigation.

Furthermore, the International Trade
Commission (ITC) has preliminarily
found that filled and unfilled PTFE
resins constitute one "like product”
under section 771(10) of the Act and
found that there is one industry
producing the “like product” in the
United States, as defined by section
771(4). USITC Pub. 2043 (December
1987). Under the circumstances, we
preliminarily determine that the
petitioner possesses the requisite
standing to file a petition including filled
resins under section 732(b) because the
petitioner is an interested party with
respect to the “like product”, in
accordance with section 771(9)(C). Thus,
we have continued to include filled
granular PTFE resins within the scope of
this investigation.

We will, however, continue to
examine the issue of whether filled
PTFE is within the scope of the
investigation for our final determination.
We are considering the following
factors, based on additional information
currently being complied: (1) General
physical characteristics; (2) the
expectations of the ultimate purchasers;
(3) the channels of trade in which the
product is sold; (4) the manner in which
the product is advertised and displayed;
and (5) the ultimate use of the
merchandise in question.

Period of Investigation

The period of investigation is June 1,
1987, through November 30, 1987.

Such or Similar Comparisons-

We determined that Montefluos had
sufficient home market sales of such or
similar merchandise to form the basis
for calculating foreign market value.
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Where possible, we compared sales of
identical merchandise in the two
markets. Where identical merchandise
was not sold in both markets, we based
our comparisons on the most similar
merchandise within each product
category, basing our matches on basic
properties, average particle size, bulk
density, radial shrink, and transforming
conditions. Montefluos has claimed that
there is no difference in costs between
each grade. Accordingly, no adjustments
for differences in merchandise were
made.

Fair Value Comparisons

To determine whether sales of
granular PTFE resin from Italy to the
United States were made at less than
fair value, we compared the United
States price to the foreign market value
as specified below. Montefluos failed to
report data on filled resins. Therefore,
for purposes of our preliminary
determination, the dumping margin for
sales of filled resins was based on best
information available, to compensate for
that percentage of sales not reported, in
accordance with section 776(b) of the
Act. This margin, based on the petition,
has been factored into Montefluos’
weighted-averaged margin.

United States Price

For all sales by Montefluos, we based
United States price on exporter's sales
price (ESP), in accordance with section
772(c) of the Act, because sales were
made after importation. We calculated
exporter's sales price based on packed,
c.i.f. duty paid prices to unrelated
purchasers in the United States, We
made deductions, where appropriate, for
brokerage and handling, ocean freight,
insurance charges, U.S. duty, U.S. inland
frieght, credit expenses, and other U.S.
selling expenses pursuant to section
772(e) (1) and (2) of the Act.

Foreign Market Value

In accordance with section 773 of the
Act, we calculated foreign market value
based on packed, c.i.f. delivered prices
to unrelated purchasers. We made
deductions, where appropriate, for
inland freight and insurance, credit,
rebates, and warranty expenses. We
offset indirect selling expenses incurred
on home market sales up to the amount
of selling expenses incurred on sales in
the U.S., in accordance with § 353.15(c)
of our regulations.

In order to adjust for differences in
packing between the two markets, we
deducted home market packing costs
from the foreign market value and
added U.S. packing costs.

Currency Conversion

Since all U.S. sales were exporter's
sales price transactions, we used the
official exchange rates in effect on the
date of sale, in accordance with section
773(a)(1) of the Act, as amended by
section 615 of the Trade and Tariff Act
of 1984. All currency conversions were
made at rates certified by the Federal
Reserve Bank of New York.

Verification

We will verify the information used in
making our final determination in
accordance with section 776(a) of the
Act.

Suspension of Liquidiation

In accordance with section 733(d) of
the Act, we are directing the U.S,
Customs Service to suspend liquidation
of all entries of granular PTFE resin from
Italy, as defined in the “Scope of
Investigation™ section of this notice, that
are entered or withdrawn from
warehouse, for consumption, on or after
the date of publication of this notice in
the Federal Register. The U.S. Customs
Service shall require a cash deposit or
posting of a bond equal to the estimated
amounts by which the foreign market
value of granular PTFE resin from Italy
exceeds the United States price, as
shown below. This suspension of
liquidation will remain in effect until
further notice. The weighted-average
margins are as follows:

Weight-
Manutacturer/producer/exporter ar:l\:;gm
percent-
age
MONEfIUOUS S.P.A. ......ooerreersassreersmsmsessoress 4523
All others. 45.23
ITC Notification

In accordance with section 733(f) of
the Act, we have notified the ITC of our
determination. In addition, we are
making available to the ITC all
nonprivileged and nonproperietary
information relating to this
investigation. We will allow the ITC
access to all privileged and business
proprietary information in our files,
provided the ITC confirms that it will
not disclose such information, either
publicly or under administrative
protective order, without the written
consent of the Acting Assistant
Secretary for Import Administration.

The ITC will determine whether these
imports are materially injuring, or
threaten material injury to, a U.S.
industry before the later of 120 days
after the date of this determination or 45

days after final determination, if
affirmative.

Public Comment

In accordance with 19 CFR 353.47, if
requested, we will hold a public hearing
to afford interested parties an
opportunity to comment on this
preliminary determination at 9:30 a.m.
on June 6, 1988, at the U.S. Department
of Commerce, Room 1414, 14th Street
and Constitution Avenue NW.,
Washington, DC, 20230.

Individuals who wish to participate in
the hearing must submit a request to the
Acting Assistant Secretary for Import
Administration, Room B-099, at the
above address within ten days of the
publication of this notice. Requests
should contain: (1) The party's name,
address, and telephone number; (2) the
number of participants; (3) the reasons
for attending; and (4) a list of the issues
to be discussed.

In addition, pre-hearing briefs in at
least ten copies, both public and non-
public versions, must be submitted to
the Acting Assistant Secretary by May
31, 1988. Oral presentations will be
limited to issues raised in the briefs. All
written views should be filed in
accordance with 19 CFR 353.46, al the
above address, in at least ten copies, not
less than 30 days before the date of the
final determination, or, if a hearing is
held, within seven days after the hearing
transcript is available.

This determination is published pursuant to
section 733(f) of the Act (19 U.S.C. 1673b(f)).
Joseph Spetrini,

Acting Assistant Secretary for Import
Administration.

Dated: April 14, 1988.

[FR Doc. 88-8674 Filed 4-19-88; 8:45 am]
BILLING CODE 3510-DS-M

[A-588-707]

Preliminary Determination of Sales at
Less than Fair Value: Granular
Polytetrafluoroethylene Resin from
Japan

AGENCY: Import Administration,
International Trade Administration,
Commerce.

ACTION: Notice.

SUMMARY: We preliminarily determine
that granular polytetrafluoroethylene
(PTFE) resin from Japan is being, or is
likely to be, sold in the United States at
less than fair value. We have notified
the U.S. International Trade
Commission (ITC) of our determination
and have directed the U.S. Customs
Service to suspend liquidation of all
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entries of granular PTFE resin from
Japan as described in the “Suspension
of Liquidation" section of this notice. If
this investigation proceeds normally, we
will make a final determination by June
28, 1988.

EFFECTIVE DATE: April 20, 1988,

FOR FURTHER INFORMATION CONTACT:
Paul H, Tambakis (202) 377-4136 or
Michael ]. Ready (202) 377-2613, Office
of Investigations, Import Administration,
International Trade Administration, U.S.
Department of Commerce, 14th Street
and Constitution Avenue NW.,
Washington, DC 20230.

SUPPLEMENTARY INFORMATION:
Preliminary Determination

We preliminarily determine that
granular PTFE resin from Japan is being,
or is likely to be, sold in the United
States at less than fair market value, as
provided in section 733 of the Tariff Act
of 1930, as amended (19 U.S.C. 1673h)
(the Act). The estimated weighted-
average margins are shown in the
"Suspension of Liquidation” section of
this notice.

Case History

Since our notice of initiation (52 FR
45983, December 3, 1987), the following
events have oceurred. On December 21,
1987, the ITC determined that there is
reasonable indication that a U.S.
industry is materially injured by reason
of imports of granular PTFE resin from
lapan (52 FR 49209, December 30, 1987).

On January 26, 1988, we presented an
antidumping duty questionnaire to
Daikin Industries (Daikin), which
accounts for the majority of exports of
granular PTFE resin from Japan during
the period of investigation. Asahi
Fluoropolymers, Inc. (Asahi), requested
that it be allowed to participate in the
investigation since it was a producer
and exporter of PTFE resin. The
Department sent a questionnaire to
Asahi on January 26, 1988, as well.

On February 25, 1988, we were
nolified by Daikin that it would not be
responding to the Department's
Questionnaire. We received
(uestionnaire responses from Asahi
between March 3 and March 30, 1988,

Scope of Investigation

_ The product covered by this
Investigation is granular
polytetrafluoroethylene resin, filled and
unfilled, as provided for in item 445.54 of
the Tariff Schedules of the United States
(TSUS) and currently classifiable under
Harmonized System (HS) item number
3904.61.00. Polytetrafluoroethylene

Ispersions in water and fine powders
are not covered by this investigation.

Asahi has argued that filled and
unfilled granular PTFE resin should be
treated as separate classes or kinds of
merchandise. While the petitioner
requested in the petition that filled
granular PTFE resin be included in an
investigation to prevent probable
circumvention of a final dumping order
on unfilled granular PTFE resin, the
petitioner has not otherwise commented
on this matter. We note that all granular
PTFE resin exported to the United States
by Asahi was unfilled. However, ICI
Americas Inc. (ICIA), a U.S. company
related to Asahi, imports a certain
amount of unfilled granular PTFE resin
from Asahi and fills it prior to selling it
to unrelated customers in the United
States.

Based on our reivew of relevant
information currently on the record, we
are treating all granular PTFE resin, both
filled and unfilled, as one class or kind
of merchandise for purposes of the
preliminary determination, As a result,
we will instruct U.S, Customs to
suspend liquidation of all entries of both
filled and unfilled granular PTFE resin
from Japan. We will consider this issue
further for our final determination.

Period of Investigation

The period of investigation is June 1,
1987, through November 30, 1987.

Such or Similar Comparisons

We determined that Asahi had
sufficient home market sales of such or
similar merchandise to form the basis
for calculating foreign market value. All
comparisons were based on sales of
identical merchandise in the home
market.

Fair Value Comparisons

To determine whether sales of
granular PTFE resin from Japan to the
United States were made at less than
fair value, we compared the United
States price to the foreign market value
as specified below. Since Daikin failed
to respond to our questionnaire, its
margin is based on information from the
petition as best information available, in
accordance with section 776(b) of the
act,

Asahi did not respond to the
Department's request for information
concerning sales of filled PTFE resins by
ICIA to unrelated U.S. customers.
Therefore, we based the portion of its
margin attributable to filled PTFE resins
on information from the petition as best
information available, in accordance
with section 776(b) of the Act.

United States Price

For all sales by Asahi of unfilled
granular PTFE resin, we based United

States Price on exporter's sales price
(ESP), in accordance with section 772(c)
of the Act, since the first sale to an
unrelated customer was made after
importation. We calculated exporter's
sales price based on packed, ex-
warehouse or delivered prices to
unrelated purchasers in the United
States. We made deductions, where
appropriate, for foreign inland freight
and insurance, brokerage and handling
charges, ocean freight, marine
insurance, U.S. duty, U.S. inland freight,
credit expenses and other U.S. selling
expenses pursuant to sections 772(e) (1)
and (2) of the Act.

Foreign Market Value

In accordance with section 773 of the
Act, we calculated foreign market value
for sales of unfilled granular PTFE by
Asahi based on packed, delivered prices
to unrelated purchasers in Japan. We
made deductions, where appropriate, for
inland freight and insurance, credit and
warranty expenses. We offset indirect
selling expenses incurred on home
market sales up to the amount of
indirect selling expenses incurred on
sales in the U.S. market, in accordance
with §353.15(c) of our regulations.

In order to adjust for differences in
packing between the two markets, we
deducted home market packing costs
from foreign market value and added
U.S. packing costs.

Currency Conversion

Since all U.S. sales were exporter's
sales price transactions, we used the
official exchange rates in effect on the
date of sale, in accordance with section
773(a)(1) of the Act, as amended by
section 615 of the Trade and Tariff Act
of 1984. All currency conversions were
made at rates certified by the Federal
Reserve Bank of New York.

Verification

We will verify the information used in
making our final determination in
accordance with section 776(a) of the
Act.

Suspension of Liquidation

In accordance with section 733(d) of
the Act, we are directing the U.S.
Customs Service to suspend liquidation
of all entries of granular PTFE resin from
Japan that are entered or withdrawn
from warehouse, for consumption, on or
after the date of publication of this
notice in the Federal Register. The U.S.
Customs Service shall require a cash
deposit or posting of a bond equal to the
estimated amounts by which the foreign
market value of granular PTFE resin
from Japan exceeds the United States
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price, as shown below. This suspension
of liquidation will remain in effect until
further notice.

The weighted-average margins are as
follows:

Weight-
ed-
Manufacturer/producer/exporter ",‘,’;ﬁgm
percent-
age
Daikin Industries, INC. ... mmmionsision 103.00
Asahi Fluoropolymers, INC. ... 38.94
All others............... B7.68

This suspension of liquidation covers
imports of granular PTFE resin from
Japan as defined in the “Scope of
Investigation" section of this notice,

ITC Notification

In accordance with section 733(f) of
the Act, we have notified the ITC of our
determination. In addition, we are
making available to the ITC all
nonprivileged and nonproprietary
information relating to this
investigation. We will allow the ITC
access lo all privileged and business
proprietary information in our files,
provided the ITC confirms that it will
not disclose such information, either
publicly or under administrative
protective order, without the written
consent of the Acting Assistant
Secretary for Import Administration.

The ITC will determine whether these
imports are materially injuring, or
threaten material injury to, a U.S.
industry before the later or 120 days
after the date of this determination or 45
days after the final determination, if
affirmative.

Public Comment

In accordance with 19 CFR 353.47, if
requested, we will hold a public hearing
to afford interested parties an
opportunity to comment on this
preliminary determination at 10:00 a.m.
on June 8, 1988, at the U.S. Department
of Commerce, Room 3708, 14th Street
and Constitution Avenue NW.,
Washington, DC 20230.

Individuals who wish to participate in
the hearing must submit a request to the
Acting Assistant Secretary for Import
Administration, Room B-099, at the
above address within ten days of the
publication of this notice. Requests
should contain: (1) The party's name,
address, and telephone number; (2) the
number of participants; (3) the reasons
for attending; and {4) a list of the issues
to be discussed.

In addition, prehearing briefs in at
least ten copies must be submitted to the
Acting Assistant Secretary by June 1,

1988. Oral presentations will be limited
to issues raised in the briefs. All written
views should be filed in accordance
with 19 CFR 353.46, at the above
address, in at least ten copies, not less
than 30 days before the date of the final
determination, or, if a hearing is held,
within seven days after the hearing
transcript is available.

This determination is published
pursuant to section 733(f) of the Act (19
U.S.C. 1673b({)).

Joseph Spetrini,

Acting Assistant Secretery for Import
Administration.

April 14, 1988.

[FR Doc. 88-8675 Filed 4-19-88; 8:45 am]
BILLING CODE 3510-DS-7d

International Trade Administration

Petitions by Producing Firms for
Determinations of Eligibility to Apply
for Trade Adjustment Assistance;
Kasper Foundry Co. et al.

Petitions have been accepted for filing
on the dales indicated from the
following firms: (1) Kasper Foundry
Company, P.O. Box 359, Elyria, Ohio
44036, producer of compressor parts,
parts for printing press, vacuum pumps
and light bulbs (January 11, 1988}; (2)
Beach-Russ Company, 544 Union
Avenue, Brooklyn, New York 11211,
producer of vacuum pumps (January 11,
1988); (3) Aladdin Toy Motors, Inc., 180
Commerce Drive, Hauppage, New York
11799, producer of toy motors, ice
buckets, trays, glasses, coaster, napkin
rings and sox (insulated sleeves for
glasses) (January 12, 1988); (4) Herr
Manufacturing Company, Inc., 17 Pearce
Avenue, Tonawanda, New York 14150,
producer of textile rings for yarn,
outdoor power equipment accessories
(January 12, 1988); (5) Science
Typographers, Inc., 15 Industrial
Boulevard, Medford, New York 11803,
producer of books and journals (January
13, 1988); (8) Slager Machine
Instruments, 431 North Buchanan Circle
#7, Pacheco, California 94553, producer
of metal enclosures (January 20, 1988);
(6) Dakota Oat Processors, Inc., P.O. Box
300, Arlington, South Dakota 57212,
producer of oats, barley and wheat
(animal feed) (January 19, 1988); (7)
Hollinee Corporation, P.O. Box 594,
Hollister, California 95023, producer of
asphalt saturated roofing paper (January
26, 1988); (8) Pioneer Pottery, Inc., P.O.
Box 981, East Liverpool, Ohio 43920,
producer of ceramic mugs and other
misc. ceramic products (January 26,
1988); (9) The Osterneck Company, P.O.
Box 849, Lumberton, North Carolina
28359, producer of bags, bale covers,

furniture and carpet backing (January
27, 1988); (10) Accessacraft Products
Corporation, 48 Lawton Street, New
Rochelle, New York 10802, producer of
women's belts and jewelry (February 1,
1988); (11) Achilles Construction Co.,
Inc., 262 Green Street, Brooklyn, New
York 11222, producer of fabricated
structural steei (February 8, 1988); (12)
Pacific studs & Lumber Co., Highway 64,
P.O. Box 488, Cimarron, New Mexico
87714, producer of planed lumber
(February 4, 1888); {13) Robotics, Inc.,
R.D. #3, Route 9, Ballston Spa, New
York 12020, producer of automated
dispensing equipment for adhesives and
sealants (February 8, 1988); (14)
Robinson Knife Manufacturing Co., Inc.,
243 W. Main Street, Springville, New
York 14141, producer of cutlery and
blades for appliances (February 9, 1988);
(15) S. Howes Co., Inc., 8 Howard Street,
Silver Creek, New York 14136, producer
of grain cleaning equipment, flour
milling equipment and machined parts
(February 9, 1988); (16} Pacific Graphics,
Inc., 15323 Proctor Avenue, City of
Industry, California 91745, producer of
manifold business forms (February 9,
1988); (17) Columbia Manufacturing Co.,
Inc., One Cycle Street, Westfield,
Massachusetts 01086, producer of
bicycles (February 10, 1988); (18)
Vancraft Corporation, 630 Lycaste,
Detroit, Michigan 48214, producer of
metal tubing for the automotive industry
(February 10, 1988); (19) Visual
Information Institute, Inc., P.O. Box 33,
Xenia, Ohio 45385, producer of video
test instrumentation (February 10, 1988);
(20) Wolverine Machine Products Co.,
319 Cogshall Street, Holly, Michigan
48442, producer of industrial fastner
(February 10, 1988); (21) Spectex
Industries, Inc., 505 Carroll Street,
Brooklyn, New York 11215, producer of
women's sweater and skirt sets
(February 12, 1988); (22) A.]. Wahl, Inc.,
143 Central Avenue Brocton, New York
14716, producer of automatic jiggers, pug
mills, hydraulic extruders, insulator
production machinery, and material
transporters (conveyers and dryers)
(February 12, 1988); (23) Lumco
Manufacturing Company, 2027 Mitchell
Lake Road, Lum, Michigan 48452,
producer of interchangeable tools for
machine tools, and tool holders
automobile water pump impellers
(February 16, 1988); (24) Robotics, Inc.,
R.D. #3, Route 9, Ballston Spa, New
York 12020, producer of automated
dispensing equipment for adhesives and
sealants (February 8, 1988): (25) SWS
Industries, Inc,, 142 East Prairie Street,
Marengo, lllinois 60152, producer of
paper punches, mouse and rat traps and
coin changers (February 12, 1988); (26)
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Meyers Manufacturing Company, 330
Fifth Avenue, New York, New York
10001, producer of handbags (February
9, 1988); (27) International Microtronics
Corporation, 4016 E. Tennessee Street,
Tucson, Arizona 85714, producer of
digital panel meters and printed circuit
boards (February 23, 1988); (28) Rye
Industries, Inc., 125 Spencer Place,
Mamaroneck, New York, producer of
headphones (February 23, 1988); (29) Leo
F. Maclver Co., Inc., 75 Ames Street,
Brockton, Massachusetts 02403,
producer of leather and rubber insoles
and trimmings for men's leisure and
dress shoes (February 26, 1988); (30)
Rolshear, Inc., 100 Shirland Avenue,
South Beloit, Illinois 61080, producer of
machines for angle bending fabricated
steel (February 26, 1988); (31) Clifford H.
Jones, Inc., 608 Young Street,
Tonawanda, New York 14150, producer
of plastic molds (February 29, 1988); (32)
Paula Carbone, Ltd., 180 Madison
Avenue, New York, New York 10016,
producer of women’s nightgowns,
pajamas, slips, camisoles, teddys and
panties (February 29, 1988); (33) Fresh
Island Fish company, Inc., RR 1 P.O. Box
373-B, Wailuku, Maui, Hawaii 96793,
distributor of fish (March 1, 1988); (34)
Columbine Plastics Corporation 3195
Blupp Street, Boulder, Colorado 80301,
producer of plastic injection molded
components for electronic and computer
equipment (March 3, 1988); (35)
Innovative Ventures, Inc., 3106 Century
Street, Colorado Springs, Colorado
80907, producer of Tiffany lighting
fixtures (March 7, 1988); (35) DeBoles
Nutritional Foods, Inc., 2120 Jericho
Turnpike, Garden City Park, New York
11040, producer of macaroni, spaghetti,
noodles, lasagna and substitute rice
pasta (March 9, 1988); (36) H.M.S. Direct
Mail Service, Inc., 2299 Military Road,
Tonawanda, New York 14150, producer
of catalogs, brochures and educational
booklets (March 10, 1988); (37) Hope's
Architectural Products, Inc., 84 Hopkins
Avenue, Jamestown, New York 14701,
producer of security windows of steel
and aluminum (March 14, 1988); (38) All
Metal Stamping Corporation, 3902
Seventh Avenue, Brooklyn, New York
11232, producer of parts of brass beds,
fire place tools, coffee pots, trays,
planters, and sugar and cream servers of
brass (March 21, 1988); (39) Armor Safe
Corporations 1435 Grand Avenue, San
Marcos, California 92069, producer of
safes (March 21, 1988); (40) Oak Switch
Systems, Inc., 100 South Main Street,
P.0. Box 517, Crystal Lake, Hllinois
60014, producer of switches, solenoid
and keyboards (March 25, 1988); (41)

Taylor and Friend Enterprises, Inc., 1101
South Emerson Avenue, Indianapolis,
Indiana 46203, producer of compression
and plastic, injection molds and
components for the medical and
automotive industry (March 28, 1988);
(42) Hazel's Interurban Avenue South,
Tukwila, Washington 98188, producer of
candy (March 30, 1988); (43) Modulex,
Inc,, 15421 Assembly Lane, Huntington
Beach, California 92649, producer of
aluminum door frames and aluminum
scrap (March 31, 1988); (44) Rocon
Manufacturing Corporation, 606 Hague
Street, Rochester, New York 146086,
producer of machined parts for
automotive components, photocopying
machines and airplane navigation
systems (March 31, 1988); (45) Vanguard
Corporation, 10 Java Street, Brooklyn,
New York 11222, producer of metal
desks and file cabinets (March 31, 1988).

The petitions were submitted
pursuant to Section 251 of the Trade Act
of 1974 (Pub. L. 93-618), as amended.
Consequently, the United States
Department of Commerce has initiated
separate investigations to determine
whether increases imports into the
United States of articles like or directly
competitive with those produced by
each firm contributed importantly to
total or partial separation of the firm's
workers, or threat thereof, and to a
decrease in sales or production of each
petitioning firm.

Any party having a substantial
interest in the proceedings may request
a public hearing on the matter. A
request for a hearing must be received
by Certification Division, Office of
Trade Adjustment Assistance, Room
4015A, International Trade
Administration, U.S. Department of
Commerce, Washington, DC 20230, no
later than the close of business of the
tenth calendar day following the
publication of this notice.

The Catalog of Federal Domestic
Assistance official program number and
title of the program under which these
petitions are submitted is 11.309, Trade
Adjustment Assistance. Inasfar as this
notice involves petitions for the
determination of eligibility under the
Trade Act of 1974, the requirements of
Office of Management and Budget
Circular No. A-95 regarding review by
clearinghouses do not apply.

S. Cassin Muir,
Acting Director. Certification Division, Office
of Trade Adjustment Assistance.

[FR Doc. 88-8661 Filed 4-19-88; 8:45 am|
BILLING CODE 3510-DR-M

| DEPARTMENT OF DEFENSE

Department of the Army

Privacy Act of 1974; Amendments to
Systems of Records

AGENCY: Department of the Army, DOD.

ACTION: Notice of amendments to
systems of records subject to the
Privacy Act of 1974,

SUMMARY: The Department of the Army
is amending one of its existing inventory
of record systems subject to the Privacy
Act of 1974 (5 U.S.C. 552a).

DATES: This proposed action will be
effective without further notice on May
20, 1988, unless comments are received
which result in a contrary
determination.

ADDRESS: Send comments to Mr. Cliff
Jones, AS-OPS-MR, Fort Huachuca, AZ
85613-5000, telephone: 602-538-6568,
autovon: 879-6568.

SUPPLEMENTARY INFORMATION: The
Department of the Army systems of
records notices subject to the Privacy
Act of 1974 have been published in the
Federal Register as follows:

FR Doc. 85-10237 (50 FR 22090) May 29, 1985
(Compilation)

FR Doc. 86-14667 (51 FR 23576) June 30, 1386

FR Doc, 86-19534 (51 FR 30900) August 29,
1986

FR Doc. 86-25274 (51 FR 40479) November 7,
1986

FR Doc. 86-27580 (51 FR 44361) December 9,
1986

FR Doc. 87-8140 (52 FR 11847) April 13, 1987

FR Doc. 87-11379 (52 FR 18798) May 19, 1987

FR Doc. 87-15611 (52 FR 25905) July 9, 1987

FR Doc. 87-19686 (52 FR 32329) August 27,
1987

FR Doc. 87-26438 (52 FR 43932) November 17,
1987

The specific changes to the record
system being amended are set forth
below, followed by the system notice, as
amended, published in its entirety.

The proposed amendment is not
within the purview of the provision of 5
U.S.C. 552a(0), which require the
submission of a new or altered system
report.

L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

April 15, 1988.

Amendment
AC305.05aDACA

SYSTEM NAME:

Travel Payment System (50 FR 22119)
May 29, 1985.
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CHANGES: POLICIES AND PRACTICES FOR STORING, 46249-0526. Individual must provide full
e RETRIEVING, ACCESSING, RETAINING, AND name and Social Security Number as

Add: "All Army activities receiving an
allotment of TDY funds to expend.”

RETENTION AND DISPOSAL:

Add: “Copies of travel settlement
vouchers are destroyed after 1 year.”

RECORD SOURCE CATEGORIES:
Add: “/activities.”

A0305.05aDACA

SYSTEM NAME:
Travel Payment System.

SYSTEM LOCATION:

Decentralized to Finance and
Accounting Offices world-wide;
addresses may be obtained from the
System Manager. All Army activities
receiving an allotment of TDY funds to
expend.

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

Military and civilian personnel of the
Department of Defense, U.S. Army, U.S.
Navy, and U.S. Air Force, and other
individuals who perform invitaiional
travel for the Army.

CATEGORIES OF RECORDS IN THE SYSTEM:

Individual travel vouchers and
documents used to effect travel
allowance payments.

AUTHORITY FOR MAINTENANCE OF THE
SYSTEM:

Department of Defense Annual
Appropriations Act; 5 U.S.C,, sections
5701-5742; 10 U.S.C., sections 828, 832,
946, 3012; 28 U.S.C,, section 1821; 37
U.S.C., sections 404-427; E.O. 9397.

PURPOSE(S):

To provide basis for reimbursing
military and civilian personnel for
expenses incident to travel for official
Government business purposes and to
account for such payments.

ROUTINE USES OF RECORDS MAINTAINED IN
THE SYSTEM, INCLUDING CATEGORIES OF
USERS AND THE PURPOSE OF SUCH USES:

See "Blanket Routine Uses" set forth
at the beginning of the Army's listing of
record system notices. Disclosure
pursuant to 5 U.S.C. 552a(b)(12) may be
made from this system to “consumer
reporting agencies” as defined in the
Fair Credit Reporting Act (15 U.S.C.
1681a(f) or the Federal Claims Collection
Act of 1966 (31 U.S.C. 3701(a)(3)).

DISPOSING OF RECORDS IN THE SYSTEM:
STORAGE:

File folders, cards, magnetic tape/
disks, cassettes, computer printouts.

RETRIEVABILITY:
By individual's SSN.

SAFEGUARDS:

Records are accessible only to
authorized persons who are properly
screened, cleared and trained. Buildings
employ security guards and/or military
police patrols. Access to automated files
is controlled by assigned passwords.

RETENTION AND DISPOSAL:

Individual vouchers and documents
used for payment are retained at the
installation making payment until end of
month, following which they are sent to
U.S. Army Finance and Accounting
Center.

Signature cards used for approval of
certain vouchers are retained at
installation where payments are made
until 3 years after date of revocation of
authority, following which they are
destroyed.

Records of travel payments are
retained for 3 years following settlement
at installation making current payments.
Military member's record of outstanding
advance payments is transferred to new
servicing finance office upon permanent
change of station or to the U.S. Army
Finance and Accounting Center upon
death or separation from active duty.
Civilian employee's record of
outstanding advance payments is
transferred to new servicing finance
office upon reassignment. Military and
civilian records of travel payments for
settled travel claims are destroyed by
the old duty station 3 years following
separation or transfer. Records for
individuals performing invitational
travel are destroyed 1 year from date of
final payment.

Copies of travel settlement vouchers
are destroyed after 1 year.

SYSTEM MANAGER(S) AND ADDRESS:

Comptroller of the Army,
Headquarters, Department of the Army,
The Pentagon, Washington, DC 20310.

NOTIFICATION PROCEDURE:

Individuals desiring information en
them from this system should inquire of
the Finance and Accounting Office who
currently pays them, For periods of
Army service prior to current
assignment, request should be
addressed to the Commander, U.S.
Army Finance and Accounting Center,
ATTN: DACA-FAZ-S, Indianapolis, IN

well as current address.

RECORD ACCESS PROCEDURES:

Individuals desiring access to records
pertaining to them should write either to
the appropriate Finance and Accounting
Officer where record is believed to exist
or to the Commander, U.S. Army
Finance and Accounting Center
providing information required by
“Notification procedure”.

CONTESTING RECORD PROCEDURES:

The Army’s rules for access to records
and for contesting contents and
appealing initial determinations are
contained in Army Regulation 340-21 (32
CFR Part 505).

RECORD SOURCE CATEGORIES!:

From the individual, Department of
Defense staff agencies and field
commands/installations/activities.

EXEMPTIONS CLAIMED FOR THE SYSTEM:
None.

[FR Doc. 83-8671 Filed 4-19-88; 8:45 am]
BILLING CODE 3810-01-M

DELAWARE RIVER BASIN
COMMISSION

Commission Meeting and Public
Hearing

Notice is hereby given thal the
Delaware River Basin Commission will
hold a public hearing on Wednesday,
April 27, 1988 beginning at 1:30 p.m. in
the Washington Room of the George
Washington Lodge, Route 202 South and
Warner Road, King of Prussia,
Pennsylvania. The hearing will be part
of the Commission's regular business
meeting which is open to the public.

An informal pre-meeting conference
among the Commigsioners and staff will
be open for public observation at about
11:00 a.m. in the Lodge's Anthony
Wayne Room and will include a
presentation by the U.S. Geological
Survey on climate change.

The subjects of the hearing will be as
follows:

Amendment to the Comprehensive
Plan Relating to Criteria and Operations
Formu