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THE FEDERAL REGISTER
WHAT IT IS AND HOW TO USE IT

Any person who uses the Federal Register and Code of
Federal Regulations.

The Office of the Federal Register.

Free public briefings (approximately 2 1/2 hours) to

present:

1. The regulatory process, with a focus on the Federal
Register system and the public's role in the
development of regulations.

2. The relationship between the Federal Register and Code
of Federal Regulations.

3. The important elements of typical Federal Register
documents.

4. An introduction to the finding aids of the FR/CFR
system,

To provide the public with access to information
necessary lo research Federal agency regulations which
directly affect them. There will be no discussion of
specific agency regulations.

CHICAGO, IL

July 8, at 9 a.m.

Room 204A,

Everett McKinley Dirksen Federal Building,
219 S. Dearborn Street,

Chicago, IL.

RESERVATIONS: Call the Chicago Federal Information

WHEN:

WHERE:

Center, 312-353-0339.

BOSTON, MA

July 15, at 9 a.m.

Main Auditorium, Federal Building,
10 Causeway Street,

Boston, MA.

RESERVATIONS: Call the Boston Federal Information

Center, 617-565-8129
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Presidential Documents

Title 3—
The President

Memorandum of June 30, 1987

Determination Under Section 301 of the Trade Act of 1974

Memorandum for the United States Trade Representative

Pursuant to Section 301 of the Trade Act of 1974, as amended (19 U.S.C. 2411),
I have determined to suspend the intellectual property portion of the investiga-
tion of the Government of Brazil’s acts, policies, and practices with respect to
informatics (computer and computer-related) products. Further, I am directing
the United States Trade Representative to pursue the investigation of barriers
to US. investment in the Brazilian informatics sector. The two parts of this
investigation that I suspended on December 30, 1986—on Brazilian administra-
tive procedures and “market reserve” practices—shall remain suspended until
terminated or reopened based upon developments in those areas.

Reasons for Determination

At my direction, the Trade Representative initiated this investigation in
September 1985. Based upon favorable developments regarding Brazil's ad-
ministrative procedures and "market reserve” practices, I suspended those
parts of this investigation on December 30, 1986. I indicated that those parts of
the Section 301 investigation could be terminated if the improvements on
which the suspension was based were properly implemented and had the
expected effect of reducing the burdens or restrictions on U.S. commerce. The
Trade Representative will continue to monitor developments in this area, with
a view to terminating or reopening these parts of the investigation as appropri-
ate based on developments.

Last December I directed the Trade Representative to continue negotiations
with the Government of Brazil to address our concerns regarding Brazilian
restrictions on U.S. investment in the informatics sector and the lack of
adequate and effective protection for intellectual property, including computer
software. Recently the Government of Brazil's lower house passed legislation
that, we believe, would provide adequate copyright protection to computer
software. Although enactment of this legislation still requires favorable action
by the upper house, progress to date and the likely enactment of legislation
adequately protecting computer software from piracy warrants suspension of
the intellectual property portion of this investigation. The Trade Representa-
tive will continue to monitor developments in this area as well, with a view to
terminating or reopening this part of the investigation as appropriate based on
developments.
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[FR Doc. 87-15302
Filed 7-1-87; 10:45 am|
Billing code 3195-01-M

Regarding the Government of Brazil's restrictions on U.S. investment in the
informatics sector, we have been asked to judge its performance in this area
based upon a favorable “track record” in approving U.S. investment propos-
als. I am directing the Trade Representative to pursue this part of the Section
301 investigation as appropriate,

This determination shall be published in the Federal Register.

THE WHITE HOUSE,
Washington, June 30, 1987.

Editorial note: For a statement by the Assistant to the President for Press Relations, dated June 30,
on the trade determination, see the Weekly Compilation of Presidential Documents (vol. 23, no.
26).
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DEPARTMENT OF AGRICULTURE
Food and Nutrition Service
7 CFR Parts 250 and 252

Food Distribution, Donation of Food
for Use in the United States, Its
Territories and Possessions and Areas
Under its Jurisdiction, and National
Commaodity Processing Program

AGENCY: Food and Nutrition Service,
USDA.

ACTION: Interim rule.

sumMMARY: This rule amends the Food
Distribution Program (FDP) Regulations
(7 CFR Part 250) and the National
Commodity Processing Program (NCP)
Regulations (7 CFR Part 252). The rule
allows processors to substitute
concentrated skim milk which has been
purchased or manufactured by the
processor for United States Department
of Agriculture (USDA) donated nonfat
dry milk in the preparation of processed
end products sold to USDA donated
food program recipient agencies.
Processors are required to use all the
USDA donated nonfat dry milk received
in the production of other processed
foods, and must to demonstrate the
equivalency of milk solids contained in
the concentrated skim milk as compared
to the milk solids contained in USDA
donated nonfat dry milk, The
Department believes that allowing
substitution of concentrated skim milk
for nonfat dry milk will result in
improved and less expensive processed
dairy products being offered to program
recipient agencies resulting in an
expanded market for dairy products.
Comments are also solicited on the
feasibility of allowing substitution of
additional types of commercially
purchased commodities for USDA
donated commodities for which there
are verifiable equivalencies,

DATES: Interim rule effective July 1, 1987.

Comments must be submitted on or
before September 30, 1987.

ADDRESSES: Comments may be mailed
to Susan Proden, Chief, Program
Administration Branch, Food
Distribution Division, Food and
Nutrition Service, U.S. Department of
Agriculture, 3101 Park Center Drive,
Alexandria, Virginia 22303, Telephone
(703) 756-3660

FOR FURTHER INFORMATION CONTACT:
Susan Proden, (703) 756-3660.

SUPPLEMENTARY INFORMATION:
Classification

This action has been reviewed under
Executive Order 12291 and has not been
classified major because it does not
meet any of the three criteria identified
under the Executive Order. Compliance
with the provisions in this proposal
would not have an annual effect on the
economy of more than $100 million or
more, nor will it cause a major increase
in costs or prices for consumers,
individual industries, Federal, State or
local government agencies, or
geographic regions. This action will not
have significant adverse effects on
competition, employment, investment,
productivity, or innovation, or on the
ability of United States based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

Allowing the substitution of
concenirated skim milk for USDA
donated nonfat dry milk as permitted by
this rule will give processors more
flexibility in formulating dairy products
for recipient agencies, thereby
increasing the variety of dairy products
which can be produced and encouraging
processors to enter into National
Commodity Processing and State
processing contracts. The Department
anticipates that this action will also
result in improved and less expensive
processed dairy products being offered
to recipient agencies. The improved and
less expensive end products will be of
direct benefit to recipient agencies, and
will also serve to increase the
consumption of surplus nonfat dry milk.
This change has been requested by a
number of recipient agencies,
distributing agencies and processors
seeking to improve the variety, quality
and cost of end products containing
USDA donated food. Since it is
established that concentrated skim milk

and nonfat dry milk have the same
nutritional qualities, when used in equal
amounts based on milk solids content as
required by this rule, this rule will not
affect the nutritional properties of end
products. Substitution of the same
generic commercial food for donated
food is already permitted in both
processing programs.

In order to allow recipient agencies to
receive these benefits for the 1987-88
school year, however, this rule must be
made effective on or before July 1, 1987,
Giving prior notice and taking comments
before making this rule effective would
not permit implementation of the new
substitution provision for the new
school year. For these reasons, Anna
Kondratas, Administrator of the Foad
and Nutrition Service has found, in
accordance with 5 U.S.C. 553(b), that
good cause exists for publishing this rule
withaut prior public notice and comment
and that to require prior notice and
comment would be contrary to the
public interest. For these same reasons,
the Administrator has found, in
accordance with 5 U.S.C. 553(d). that
good cause exists for making this rule
effective less than 30 days after
publication. However, since the
Department believes that an opportunity
for public comment could result in
improved and simplified administration
of the rule, it is being published as an
interim rule with a 90-day comment
period.

This action has been reviewed with
regard to the Regulatory Flexibility Act
(5 U.S.C. 601-612). Anna Kondratas,
Administrator of the Food and Nutrition
Service (FNS), has certified that this
action will not have a significant
economic impact on a substantial
number of small entities.

Both these programs are listed in the
Catalog of Federal Domestic Assistance
under 10.550 and are subject to the
provisions of Executive Order 12372
which requires intergovernmental
consultation with State and local
officials (7 CFR Part 3015, Subpart V and
final rule related notice published June
24, 1983 (48 FR 29112)).

In aceordance with the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501—
3520), the additional recordkeeping and
reporting requirements contained in
§§ 250.15 and 252.4 of this rule are
subject to review and approval by the
Office of Management and Budget
(OMB). Current reporting and
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recordkeeping requirements for Parts
250 and 252 were approved by OMB
under Control Number 0584-0007 and
0584-0325 respectively,

Background

Processing as Allowed in the Food
Distribution Program and the National
Commodity Processing Program

Under § 250.15(b) of the FDP
Regulations, commercial food processing
companies may contract with either
State or local agencies to process USDA
donated foods into more usable end
products. For example, a processor may,
under contract, use donated cheese in
manufacturing cheese pizzas. The pizza
may then be sold to recipient agencies
which are eligible to receive donated
commodities. The value of the donated
cheese is either subtracted from the
price of the pizza or received by the
recipient agency in the form of a rebate.

Under § 252.4(b) of the NCP
Regulations, FNS may enter into an
agreement with a food processor upon
approval of the processor's application
for participation in the program for the
conversion of donated foods into more
usable end products. End products are
then sold to recipient agencies which
are eligible to receive donated foods in
accordance with the same type of
procedures as those established for the
sale of end products under the FDP.

Current Regulatory Restrictions on
Substitution and the Proposal

The definition of substitution in
Section 250.3 of the FDP Regulations and
Section 252.2 of the NCP Regulations is
*. . . the replacement of donated foods
with like quantities of domestically
produced commercial foods of the same
generic identify and of equal or better
quality (i.e., cheddar cheese for cheddar
cheese, nonfat dry milk for nonfat dry
milk, etc.)."

Section 250.15(f) of the FDP
Regulations permits a contracting
agency to allow for limited substitution
of donated foods with commercially
purchased food in its processing
contracts. Substitution is restricted to
those foods specifically identified by
FNS as substitutable. Donated foods can
be replaced with commercial foods
without advance approval from the
distributing agency to meet the 100
percent yield requirement or when
donated and commercial foods have
been commingled in joint storage tanks
or bins. In all other cases of substitution,
advance approval must be obtained
from the distributing agency. The
distributing agency may grant a
processor's request for substitution only
when the distributing agency is unable

to provide a sufficient inventory of
donated foods to prevent disruption of
the production of end products.

Section 252.4(c)(7) of the NCP
Regulations requires FNS approval of
any substitution of donated food. The
regulations limit substitution to
instances in which foods are
commingled or when delays in shipment
adversely affect production.

This rule allows food processors
operating under State and National
Commodity Processing contract!s to
substitute concentrated skim milk which
has been purchased or manufactured by
the processor for USDA donated nonfat
dry milk in the preparation of food
products sold to USDA program
recipient agencies. Processors are
required to use, rather than sell in bulk
form, all USDA donated nonfat dry milk
in the production of other end products
and must demonstrate the equivalency
between the milk solids content
contained in the concentrated skim milk
used in place of USDA donated nonfat
dry milk.

Similarities Between Nonfat Dry Milk
and Concentrated Skim Milk

The substitution of concentrated skim
milk for nonfat dry milk is not permitted
under the current FDP and NCP
Regulations. However, the Department
is aware that both the general consensus
of the dairy industry and the Food and
Drug Administration regulations support
the premise that the only difference
between concentrated skim milk and
nonfat dry milk is the amount of water
or moisture in the product. Food and
Drug Administration regulations on food
labeling (Food Labeling (21 CFR
101.4(b)(3)) state that:

(b) The name of an ingredient shall be a
specific name and not a collective (generic)
name, except that:

- - * - -

(3} Skim milk, concentrated skim milk,
reconstituted skim milk, and nonfat dry milk
maly be declared as “'skim milk" or “nonfat
milk."”

Measuring Equivalency of Nonfat Dry
Milk and Concentrated Skim Milk

Processors require different
percentages of milk solids content in
concentrated skim milk based on the
characteristics of the product being
produced. The milk solids content of
concentrated skim milk usually ranges
from 25 to 50 percent. It is the intent of
the Department to ensure that the
donated nonfat dry milk is replaced by
an equivalent amount of milk solids
from concentrated skim milk, This
equivalency is established based on the
amount of milk solids contained in each
of the two products. By using the milk

solids content as a measure of
equivalency, it is possible.to establish
an equation to compare concentrated
skim milk to nonfat dry milk.

For purposes of all processing
contracts, nonfat dry milk will be
considered as containing 96.5 percent
milk solids. So, for example, if we wish
to establish the milk solids equivalency
for concentrated skim milk containing 40
percent milk solids, the following
equation would be used:

Example

To compute milk solids equivalency of 40%
concentrated skim milk and nonfat dry
milk:

1 pound of 40% concentrated skim milk
contains .40 pound of milk solids.

1 pound of nonfat dry milk contains .965
pound of milk solids.

Therefore, 1 pound of 40% concentrated
skim milk is equivalent to 40 divided by
965 or .415 pound of nonfat dry milk.

or

1 pound of nonfat dry milk is equivalent to
965 divided by .40 or 2.413 pounds of 40%
concentrated skim milk.

Benefits of Substitution

The Department believes that this
change to allow processors to substitute
concentrated skim milk for donated
nonfat dry milk will benefit everyone.
Since processors will have more
flexibility in formulating dairy products
for USDA recipient agencies, they will
be more likely to enter into National
Commodity Processing and State
Processing contracts and a wider variety
of dairy products will be offered to
recipient agencies. This change should
also result in improved product quality
and reduced charges to recipient
agencies. :

What the Rule Does

This rule amends both the Food
Distribution Program Regulations (Part
250) and the National Commodity
Processing Program Regulations (Part
252).

Part 250

In § 250.3, a new term, “substituted
food", is added. It means the
commercial food that is substituted for
USDA donated food, as prescribed by
§ 250.15(f).

The definition of “substitution" in
§ 250.3 is expanded to include the
substitution of donated nonfat dry milk
with an equivalent amount, based on
milk solids content, of concentrated
skim milk which has been purchased or
manufactured by the processor.

Paragraph (f) of § 250.15 is
reorganized to clarify the circumstances
under which substitution is permitted,
both with and without the prior
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approval of the distributing agency.
Additionally, the section is amended to
permit the substitution of donated
nonfat dry milk with concentrated skim
milk. The use of Federal acceptance
services to monitor the quality of
substituted commodities is expanded to
include monitoring the level of milk
solids content in the concentrated skim
milk that is substituted for government
donated nonfat dry milk.

A new paragraph (f)(3) is added to
§ 250.15. It requires that processing
contracts which allow for substitution of
concentrated skim milk for donated
nonfat dry milk include provisions
specifying: (1) The percent of milk solids
that, at a minimum, must be contained
in the concentrated skim milk; (2) the
weight ratio of concentrated skim milk
to donated nonfat dry milk. The weight
ratio is the weight of concentrated skim
milk which equals one pound of donated
nonfat dry milk, based on milk solids. In
calculating this weight, nonfat dry milk
shall be considered as containing 96.5
percent milk solids. If more than one
concentration of concentrated skim milk
is to be used, a separate weight ratio
must be specified for each
concentration; (3) the processor's
method of verifying that the milk solids
content of the concentrated skim milk is
as stated in the contract; (4) a
requirement that inventory drawdowns
of donated nonfat dry milk shall be
limited to an amount equal to the
amount of concentrated skim milk,
based on the weight ratio, used to
produce the end product; (5) a
requirement that the contract value of
donated food for a given amount of
concentrated skim milk used to produce
an end product is the value of the
equivalent amount of nonfat dry milk
based on the weight ratio; (6) a
requirement that the concentrated skim
milk must be produced in a USDA
approved plant or in a plant approved
by an appropriate regulatory authority
for the processing of Grade A milk
products; and (7) a requirement that
documentation sufficient to substantiate
compliance with the contract provisions
must be maintained in accordance with
§ 250.6(r)(4).

These additional contract provisions
make explicit the amount of donated
nonfat dry milk and related milk solids
involved in the substitution and the
required minimum amount of milk solids
content of the concentrated skim milk.
Additionally, they require the
establishment of a self-monitoring
procedure for the processor to ensure
that the contracted percentage of milk
solids is contained in the concentrated
skim milk and that recipient agencies

receive the value of the donated nonfat
dry milk based on the milk solids
equivalency of the nonfat dry milk either
through discount or refund.

To ensure proper title transfer of
substituted and donated food, a new
paragraph (f)(5) is added to § 250.15. It
requires that title to the substituted food
transfers to the contracting agency upon
the initiation of the processing of the
end product containing the substituted
food. Title to the equivalent amount of
donated food will transfer to the
processor at the same time (except
when the substitution is necessary to
meet the 100 percent yield requirement
or to otherwise replace missing or out-
of-condition donated food). Once title
has transferred, the processor must use
the substituted food in accordance with
the terms and conditions, of this Part.

To maintain program integrity, a
monitoring system must be established
to ensure proper inventory control, that
an equivalent amount of milk solids is
received by recipient agencies in
purchased end products and that
recipient agencies receive the value of
the donated nonfat dry milk through
discounts or refunds which must be
based on the milk solids equivalency.
Furthermore, the system must be
designed to provide reasonable
assurance that the processor uses and
does not sell the donated nonfat dry
milk in bulk form. This rule establishes a
monitoring system by requiring
processors to provide data to
distributing agencies and requiring
distributing agencies to analyze the data
to ensure that the objectives of the
commodity donation system are not
compromised by substitution,

Paragraph (m) of Section 250.15
addresses processor performance
reports which are submitted monthly to
the distributing agency. New reporting
requirements are added for processors
substituting concentrated skim milk for
donated nonfat dry milk. Data must be
reported on: (1) The total amount of
nonfat dry milk used in end products
sold to nonprogram outlets; and (2) the
amount of concentrated skim milk and
the percent of milk solids contained in
the concentrated skim milk used in
products sold to recipient agencies.

Distributing agencies are currently
responsible for analyzing the processor
monthly performance reports required
by Section 250.15(m). This rule amends
paragraph (n) to require distributing
agencies to analyze the processor's
monthly data to ensure proper inventory
control and that en amount of milk
solids equivalent to the amount
contained in the donated nonfat dry
milk received by the processor is

contained in end products sold to
recipient agencies. Distributing agencies
are also required to analyze the monthly
data to ensure that donated nonfat dry
milk was used by the processor and not
sold in bulk form.

Distributing agencies are currently
required to submit a quarterly
processing inventory report in
accordance with paragraph (o) of
§ 250.15. New reporting requirements
are added to paragraph (o). In addition
to the information distributing agencies
are currently required to report, for
processors substituting concentrated
skim milk for nonfat dry milk data must
also be reported on: (1) The number of
pounds of nonfat dry milk used in
commercial products sold to
nonprogram outlets; and (2) the number
of pounds of concentrated skim milk,
and the percent of milk solids contained
therein, used in end products sold to
recipient agencies.

To reflect the new contract and
reporting requirements, a new sentence
is added to the recordkeeping
requirements of paragraph 250.6(r)(4).
Processors are required to maintain
documentation which shows their
compliance with the substitution
provisions of the processing contract.
Documentation is also required to
support the data provided in the
processor’s monthly performance
reports,

Part 252

Essentially, the same changes in Part
250 are made in Part 252, Although the
concepts are the same, the wording and
placement of the changes differ slightly
due to current format differences
between Parts 250 and 252,

The definition of “substitution” in
§ 252.2 is expanded to include the
substitution of donated nonfat dry milk
with an equivalent amount, based on
milk solids content, of concentrated
skim milk which has been purchased or
manufactured by the processor.

Section 252.3(c) is revised to specify
that title to the substituted food will
transfer to FNS and title to the
equivalent amount of donated food will
transfer to the processor upon the
initiation of the processing of the end
product containing the substituted food.
Title of an equivalent amount of
donated food will not transfer when
substitution is necessary to meet the 100
percent yield requirement or to
otherwise replace missing or out-of-
condition donated food. Once title has
transferred, the processor must use the
substituted food in accordance with the
terms and conditions of this Part.
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Paragraph 252.4(c)(6) now limits the
amount of donated food the processor
can draw down to only the amount used
to produce end products. To expand the
drawdown limits to include cases of
concentrated skim milk substitution, the
paragraph is amended to allow
processors to draw down only the
amount of donated nonfat dry milk
which is equal to the amount of
concentrated skim milk, based on milk
solids content, used to produce end
products.

The limits of substitution, as
described in the second sentence of
paragraph 252.4(c)(7), is expanded to
allow for the substitution of donated
nonfat dry milk with an equivalent
amount, based on milk solids content, of
concentrated skim milk.

A new sentence is added in paragraph
252.4(c)(7) which requires processors
seeking FNS approval to substitute
donated nonfat dry milk with
concentrated skim milk to add an
addendum to their processing
agreement. Processors are required to
specify in the addendum: (1) The percent
of milk solids that, at a minimum, must
be contained in the concentrated skim
milk; (2) the weight ratio of concentrated
skim milk to donated nonfat dry milk.
The weight ratio is the weight of
contracted skim milk which equals one
pound of donated nonfat dry milk, based
on milk solids. In calculating this weight,
nonfat dry milk shall be considered as
containing 96.5 percent milk solids. If
more than one concentration of
concentrated skim milk is to be used, a
separate weight ratio must be specified
for each concentration; (3) the
processor's method of verifying that the
milk solids content in the concentrated
skim milk is as stated in the agreement;
(4) a requirement that the concentrated
skim milk shall be produced in a USDA
approved plant or in a plant approved
by an appropriate regulatory authority
for the processing of Grade A milk
products; and (5) a requirement that the
contract value of donated food for a
given amount of concentrated skim milk
used to produce an end product is the
value of the equivalent amount of
donated nonfat dry milk, based on the
weight ratio.

Paragraph 252.4(c)(9)(ii) is
redesignated (c)(9)(iii) and a new
paragraph (c)(9)(ii) is added outlining
changes on the processor monthly
performance report. The new paragraph
(c)(9)(ii) replicates new paragraph
250.15(m)(2) of the FDP regulations. This
new paragraph requires processors to
provide the type of information needed
to ensure proper inventory control and
to demonstrate that an amount of milk

solids equivalent to the amount
contained in the donated nonfat dry
milk received by the processor is
contained in products sold to recipient
agencies. It also requires data which
demonstrate that donated nonfat dry
milk is being used by the processor and
is not being sold in bulk form,

Request for Comments

The Department is soliciting
comments on this rule. Additionally, the
Department seeks comments on whether
other nongeneric substitutions of
commodities either purchased or
manufactured by processor for USDA
donated commodities should be
permitted. Of particular interest would
be suggested criteria for the Department
to use in proposing any additional
allowable substitution. For example, the
criteria for allowing additional
substitutions might be:

That an equivalent value can be
established between the commodities
purchased or manufactured by the
processor and donated commodities and
that an acceptable system of monitoring
the value of the substituted commodities
and donated commodities can be
implemented which ensures that:

(1) The full value of donated
commodities is received by recipient
agencies in the form of end products;
and

(2) The processor is not selling donated
commodities in bulk form.

List of Subjects in 7 CFR Parts 250 and
252

Aged, Agricultural commodities,
Business and industry, Food assistance
programs, Food donations, Food
processing, Grant programs-social
programs, Infants and children, Price
support programs, Reporting and
recordkeeping requirements, School
breakfast and lunch program, Surplus
agricultural commodities.

Accordingly, Parts 250 and 252 are
amended as follows:

PART 250—DONATION OF FOOD FOR
USE IN THE UNITED STATES, ITS
TERRITORIES AND POSSESSIONS
AND AREAS UNDER ITS
JURISDICTION.

1. The authority citation for Part 250
continues to read:

Authority: Sec. 32, Pub. L. 74-320, 49 Stat,
744 (7 U.S.C. 612c); Pub. L. 75-165, 50 Stat. 323
(15 U.S.C. 713c); secs. 6, 9, 80 Stat. 231, 233,
Pub. L. 79-396 (42 U.S.C. 1755, 1758); sec. 416,
Pub. L. 81439, 63 Stat. 1058 (7 U.S.C. 1431);
sec. 402, Pub. L. 81-665, 68 Stat. 843 (22 U.S.C.
1922); sec. 210, Pub. L. 84-540, 70 Stat. 202 (7
U.S.C. 1859); sec. 8, Pub. L. 85-931, 72 Stat.
1792 (7 U.S.C. 1431b); Pub. L. 86-756, 74 Stat.
899 (7 U.S.C. 1431 note); sec. 709, Pub. L. 89—
321, 79 Stat. 1212 (7 U.S.C. 1446a-1); sec. 3,

Pub. L. 90-302, 82 Stat. 117 (42 U.S.C. 1761);
secs. 409, 410, Pub. L. 93-288, 88 Stat, 157 (42
U.S.C. 5179, 5180), sec. 2, Pub. L. 93-326, 88
Stat. 286 (42 U.5.C. 1762a); sec. 16, Pub. L. 94~
105, 89 Stat. 522 (42 U.S.C. 1766); sec. 1304(a),
Pub. L. 95-113, 91 Stat. 980 (7 U.S.C. 612¢
note}; sec. 311, Pub. L. 95-478, 92 Stat. 1533
(42 U.S.C. 3030a); sec. 10, Pub. L. 95-627, 92
Stat. 3623 (42 U.S.C. 1760); Pub. L. 98-8, 97
Stat. 35 (7 U.S.C. 612¢ note); (5 U.S.C. 301),
unless otherwise noted.

2. In § 250.3, a new term, "Substituted
food" is added in alphabetical order,
and the definition of “Substitution" is
revised as follows:

Section 250.3 Definitions.

“Substituted food"” means
domestically produced food that is
purchased or manufactured by a
processor and is substituted for donated
food.

“Substitution” means (1) the
replacement of donated foods with like
quantities of domestically produced
commercial foods of the same generic
identity and of equal or better quality
(i.e. cheddar cheese for cheddar cheese,
nonfat dry milk for nonfat dry milk, etc.);
or (2) in the case of donated nonfat dry
milk, substitution as defined under (1) of
this paragraph or replacement with an
equivalent amount, based on milk solids
content, of domestically produced
concentrated skim milk.

3. Section 250.6 paragraph (r)(4) is
amended by adding the following
sentence at the end of the paragraph:

§ 250.6 Obligations of distributing
agencies.

* * * * -

(r) * * %

(4) * * * Processors must maintain
records which will permit a
determination regarding compliance
with the contracting provisions required
by § 250.15(f) (3) and (4) as well as
maintain records used as the basis for
compiling the processor performance
reports required by § 250.15(m).

* - * * -

4.In § 250.15:

a. Introductory paragraph (f) and
paragraphs (f)(1) through (f)(3) are
redesignated as introductory paragraph
(f)(1) and paragraphs (f)(1)(i) through
(£)(1)(iii) respectively; the text beginning
with newly redesignated paragraph
(f)(2)(iii) through the last four complete
sentences of paragraph (f) is revised;
new paragraphs (f)(2), (f)(3), (f)(4) and
{f)(5) are added.

b. Paragraph (m)(2) is redesignated as
paragraph (m)(3), and a new paragraph
(m)(2) is added.
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¢, Paragraphs (n}(2), (n)(3) and (n)(4)
are redesignated as paragraphs (n)(3),
(n)(4), and (n}(5), respectively; and a
new paragraph (n)(2) is added.

d. Introductory paragraph (o) and
paragraphs (0)(1) through (0)(6) are
redesignated as introductory paragraph
(0)(1) and paragraphs (0)(1)(i) through
(0)(1)(vi) respectively; and a new
paragraph (0)(2) is added.

The revisions and additions read as
follows:

§250.15 State Processing of Donated
Foods.

. A

(1) L L I

(iii) Substitution is allowed without
advance approval by the distributing
agency only when:

(A) It is necessary to replace donated
food with commercial food to meet the
100 percent yield requirement; or

(B) The donated and commercial
foods have been commingled through
the use of joint storage tanks or bins; or

(C) The processing contract permits
the use of concentrated skim milk which
has been purchased or manufactured by
thikprocessor for donated nonfat dry
milk. :

(2) Documentation must be
maintained by both parties in
accordance with §250.6(r). When there
is substitution, the donated foods shall
be used by the processor and shall not
otherwise be sold or disposed of in bulk
form. The applicable Federal acceptance
service shall, upon request by the
Department, the contracting agency or
the distributing agency determine if the
quality analysis meets the requirements
set forth by the Agricultural
Stabilization and Conservation Service
(ASCS] in the original inspection of
donated foods and, in the case of
concentrated skim milk replacing
donated nonfat dry milk, determine if
the concentrated skim milk contains the
amount of milk solids as specified in the
contract. When donated foods are
nonsubstitutable, the applicable Federal
acceptance service shall ensure against
unauthorized substitutions, and verify
that quantities of donated foods used
are as specified in the contract.

(3) Wﬁen concentrated skim milk is
used to replace donated nonfat dry milk,
the contract shall also specify (in
addition to the requirements in
paragraph (c) of this section):

(i) The percent of milk solids that, at a
minimum, must be contained in the
concentrated skim milk;

(ii) The weight ratio of concentrated
skim milk to donated nonfat dry milk;

(A) The weight ratio is the weight of
concentrated skim milk which equals
one pound of donated nonfat dry milk,
based on milk solids;

(B) In calculating this weight, nonfat
dry milk shall be considered as
containing 96.5 percent milk solids;

(C) If more than one concentration of
concentrated skim milk is to be used, a
separate weight ratio must be specified
for each concentration;

(iii) The processor’s method of
verifying that the milk solids content of
the concentrated skim milk is as stated
in the contract;

(iv) A requirement that inventory
drawdowns of donated nonfat dry milk
shall be limited to an amount equal to
the amount of concentrated skim milk,
based on the weight ratio, used to
produce the end product;

(v]) A requirement that the contract
value of donated food for a given
amount of concentrated skim milk used
to produce an end product is the value
of the equivalent amount of nonfat dry
milk, based on the weight ratio of the
two foods;

(vi) A requirement that the
concentrated skim milk shall be
produced in a USDA approved plant or
in a plant approved by an appropriate
regulatory authority for the processing
of Grade A milk products; and

(vii) A requirement that
documentation sufficient to substantiate
compliance with the contract provisions
shall be maintained in accordance with
§ 250.6(r)(4).

(4) Except as specified in paragraph
(f)(iii) of this section, processors must
receive approval from the distributing
agency prior to any subsitution.
Distributing agencies may approve a
processor's request for substitution only
when the distributing agency’s inability
to maintain the necessary inventory of
donated food at the processors would
disrupt the production of end products.

(5) Title to the substituted food shall
transfer to the contracting agency upon
the initiation of the processing of the
end product containing the substituted
food. Title to the equivalent amount of
donated food shall transfer to the
processor at the same time (except
when the substitution is necessary to
meet the 100 percent yield requirement
or to otherwise replace missing or out-
of-condition donated food). Once title
has transferred, the processor shall use
the substituted food in accordance with
the terms‘ an conditions of this Part.

(2) In addition to reporting the
information identified in paragraph
(m)(1) of this section, processors which

substitute concentrated skim milk for
donated nonfat dry milk shall also
report the following information for the
reporting period: (i) The number of
pounds of nonfat dry milk used in
commercial products sold to outlets
which are not recipient agencies; and (ii)
the number of pounds of concentrated
skim milk, and the percent of milk solids
contained therein, used in end products
sold to recipient agencies.

* L] - " .

(n) o ox

(2) For processors substituting
concentrated skim milk for donated
nonfat dry milk, distributing agencies
shall review the processors’ monthly
performance reports to ensure that;

(i) Donated nonfat dry milk inventory
is being drawn down based on the
amount of milk solids contained in the
concentrated skim milk which was used
in end products sold to eligible recipient
agencies;

(ii) An amount of milk sclids
equivalent to the amount in the donated
nonfat dry milk is contained in end
products sold to eligible recipient
agencies; and

(iif) Donated nonfat dry milk is not
being sold in bulk form,

- * - "

(0) P I

(2) In addition to reporting the
information identified in paragraph
(0)(1) of this Section, for each processor
which substitutes concentrated skim
milk for donated nonfat dry milk the
distributing agency shall also report the
following information for the reporting
period:

(i) The number of pounds of nonfat
dry milk used in commercial products
sold to nonprogram outlets; and

(ii) The number of pounds of
concentrated skim milk and the percent
of milk solids contained therein used in
end products sold to recipient agencies.

. - » *

PART 252—NATIONAL COMMODITY
PROCESSING PROGRAM

5. The authority citation for Part 252
continues to read:

Authorily: Sec. 416, Agricultural Act of 1949
(7 U.S.C. 1431).

6. In Section 252.2 the definition of
“substitution” is revised as follows:

§252.2 Definition.
“Substitution” means (1) the

replacement of donated food with like

guantities of domestically produced
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commercial food of the same generic
identity and of equal or better quality
(i.e., cheddar cheese for cheddar cheese.
nonfat dry milk for nonfat dry milk, etc.);
or (2) in the case of donated nonfat dry
milk, substitution as defined under (1) of
this paragraph or replacement with an
equivalent amount, based on milk solids
content, of domestically produced
concentrated skim milk.

. » . -

7. Section 252.3, paragraph (c) is
revised as follows:

§252.3 Administration.

- - *

(c) Substituted food. When FNS
approves the substitution of donated
commodities with commercial food or
when the agreement permits such
substitution, title to the substituted food
shall transfer to FNS upon the initiation
of the processing of the end product
containing the substituted food. Title to
the equivalent amount of donated food
shall transfer to the processor at the
same time [except when the substitution
is necessary to meet the 100 percent
yield requirement or to otherwise
replace missing or out-of-condition
donated food). Once title has
transferred, the processor shall use the
substituted food in accordance with the
terms and conditions of this Part.

- * - . *

8. In § 252.4, paragraph (c)(6) is
amended by addiing a new sentence
between the first and second sentences.
Paragraph (c)(7) is amended by revising
the second sentence and adding a new
sentence between the second and third
sentences. Paragraph (c)(9)(ii) is
redesignated as (c)(9)(iii) and new
paragraph (c)(9)(ii) is added.

§ 252.4 Application to participate and
agreement.

. - - *

(c] » - -

(6) * * *In instances in which
concentrated skim milk is substituted for
nonfat dry milk, the processor shall
draw down donated nonfat dry milk
inventory only in an amount equal to the
amount of concentrated skim milk,
based on milk solids content, used to
produce the end product. * * *

(7) * * * If approved, the processor
shall substitute for donated food only
like quantities of domestically produced
commercial food of the same generic
identity (i.e., cheddar cheese for cheddar
cheese, nonfat dry milk for nonfat dry
milk, etc.) and of equal or better quality,
except that donated nonfat dry milk
may be replaced with an equivalent
amount of domestically produced
concentrated skim milk based on the

amount of milk solids content. When the
processor seeks FNS approval to
substitute donated nonfat dry milk with
concentrated skim milk, an addendum
must be added to the agreement which
staltes:

(i) The percent of milk solids that, at a
minimum, must be contained in the
concentrated skim milk;

(ii) The weight ratio of concentrated
skim milk to donated nonfat dry milk:

(A) The weight ratio is the weight of
concentrated skilk milk which equals
one pound of donated nonfat dry milk,
based on milk solids;

(B) In calculating this weight, nonfat
dry milk shall be considered as
containing 96.5 percent milk solids;

(C) If more than one concentration of
concentrated skim milk is to be used, a
separate weight ratio must be specified
for each concentration;

(iii) The processor's method of
verifying that the milk solids content in
the concentrated skim milk is as stated
in the agreement;

(iv) A requirement that the
concentrated skim milk shall be
produced in a USDA approved plant or
in a plant approved by an appropriate
regulatory authority for the processing
of Grade A milk products; and

(v) A requirement that the contract
value of donated food for a given
amount of concentrated skim milk used
to produce an end product is the value
of the equivalent amount of donated
nonfat dry milk, based on the weight
ratio of the two foods. * * *

- - - - -

[9) * & *

(ii) In addition to reporting the
information identified in paragraph
(c)(9)(i) of this Section, processors
substituting concentrated skim milk for
donated nonfat dry milk shall report the
following information for the reporting
period:

(A) The number of pounds of nonfat
dry milk used in commercial products
sold to outlets which are not recipient
agencies; and

(B) The number of pounds of
concentrated skim milk and the percent
of milk solids contained therein, used in
end products sold to recipient agencies.
(Approved by the Office of Management and
Budget under control number 0584-0325.)

Dated: june 25, 1987.

S. Anna Kondratas,

Administrator.

[FR Doc. 87-14891 Filed 7-1-87; 8:45 am|
BILLING CODE 3410-30-M

Federal Crop Insurance Corporation
7 CFR Part 400
[Amdt. No. 1; Doc. No. 4361S]

General Administrative Regulations;
Late Planting Agreement Option
Regulations

AGENCY: Federal Crop Insurance
Corporation, USDA.

ACTION: Final rule.

sumMARY: The Federal Crop Insurance
Corporation (FCIC) amends the Late
Planting Agreement Option (7 CFR Part
400, Subpart A), effective with the 1987
and succeeding crop years. The
intended effect of this rule is to: (1) Add
Safflowers to those crops eligible for the
Late Planting Agreement Option; and (2)
amend the Collection of Information and
Data (Privacy Act) statement. The
authority for the promulgation of this
rule is contained in the Federal Crop
Insurance Act, as amended.

EFFECTIVE DATE: August 3, 1987.

FOR FURTHER INFORMATION CONTACT:
Peter F. Cole, Secretary, Federal Crop
Insurance Corporation, U.S. Department
of Agriculture, Washington, DC 20250,
telephone (202) 447-3325.

SUPPLEMENTARY INFORMATION: This
action has been reviewed under USDA
procedures established by Departmental
Regulation 1512-1. This action does not
constitute a review as to the need,
currency, clarity, and effectiveness of
these regulations under those
procedures. The sunset review date
established for these regulations is
January 1, 1991.

E. Ray Fosse, Manager, FCIC, (1) has
determined that this action is not a
major rule as defined by Executive
Order 12291 because it will not result in:
(a) An annual effect on the economy of
$100 million or more; [b) major increases
in costs or prices for consumers,
individual industries, federal, State, or
local governments, or a geographical
region; or (c) significant adverse effects
on competition, employment,
investment, productivity, innovation, or
the ability of U.S. based enterprises to
compete with foreign-based enterprises
in domestic or export markets; and (2)
certifies that this action will not
increase the federal paperwork burden
for individuals, small businesses, and
other persons.

This action is exempt from the
provisions of the Regulatory Flexibility
Act; therefore, no Regulatory Flexibility
Analysis was prepared.
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This program is listed in the Catalog
of Federal Domestic Assistance under
No. 10.450.

This program is not subject to the
provisions of Executive Order 12372
which requires intergovernmental
consultation with State and local
officials. See the Notice related to 7 CFR
Part 3015, Subpart V, published at 48 FR
29115, June 24, 1983,

This action is not expected to have
any significant impact on the quality of
the human environment, health, and
safety. Therefore, neither an
Environmental Assessment nor an
Environmental Impact Statement is
needed.

On Wednesday, June 4, 1986, FCIC
published a Final Rule in the Federal
Register at 51 FR 20245, which revised
and reissued the Late Planting
Agreement Option to: (1) Delete the
adverse weather condition requirement;
(2) publish a corrected list of crop
insurance regulations to which the Late
Planting Option applies; and (3) provide
availability of the Late Planting Option
beginning with 1987 crop year fall-
planted crops.

On Tuesday, March 24, 1987, FCIC
published a final rule issuing a new Part
452 in Chapter IV, Title 7 of the Code of
Federal Regulations (Federal Register at
52 FR 9287) for the purpose of insuring
safflowers and determined that this crop
is eligible for the Late Planting
Agreement Option effective for the 1987
and succeeding crop years.

FCIC proposed to add Safflowers to
the list of crops eligible for the Late
Planting Agreement Option by a notice
of proposed rulemaking published by
FCIC in the Federal Register on Friday,
April 3, 1987 (52 FR 10764), amending 7
CFR Part 400, Subpart A for this
purpose. In addition, FCIC also
proposed to amend the published
statement relative to collection of
information and data for the purposes of
the Privacy Act of 1974 in the same
document.

The principal changes in the Late
Planting Agreement Option Regulations
dare:

1. Section 400.4—Add Safflower Crop
Insurance Regulations (7 CFR Part 452)
as a crop eligible for coverage under the
provisions of the Late Planting
Agreement Option.

2. Amend the Collection of
Information and Data (Privacy Act)
statement at the end of 7 CFR Part 400,
Subpart A.

FCIC solicited written public comment

on this proposed rule for 30 days after
publication in the Federal Register, but
none were received.

Therefore, the proposed rule
publlished at 52 FR 10764 is adopted as
final.

List of Subjects in 7 CFR Part 400

Crop insurance, Late Planting
Agreement Option.

Final Rule

PART 400—[AMENDED]

Accordingly, pursuant to the authority
contained in the Federal Crop Insurance
Act, as amended (7 U.S.C. 1501 et seq.),
the Federal Crop Insurance Corporation
hereby amends the Late Planting
Agreement Option Regulations (7 CFR
Part 400, Subpart A), effective for the
1987 and succeeding crop years, in the
following instances:

1. The authority citation for 7 CFR
Part 400, Subpart A continues to read as
follows:

Authority: Secs. 506, 516, Pub. L. 75430, 52
Stat. 78, 77, as amended (7 U.S.C. 1506, 1516).

2. Section 400.4 is revised to read as
follows:

§400.4 Applicability to crops insured.
The provisions of this subpart shall be

applicable to the provisions of FCIC

policies issued under the following

regulations for insuring crops:

7 CFR Part 416 Pea

7 CFR Part 418 Wheat

7 CFR Part 419 Barley

7 CFR Part 420 Grain Sorghum

7 CFR Part 421 Cotton

7 CFR Part 422 Potatoes

7 CFR Part 423 Flax

7 CFR Part 424 Rice

7 CFR Part 425 Peanuts

7 CFR Part 427 Oats

7 CFR Part 428 Sunflowers

7 CFR Part 429 Rye

7 CFR Part 430 Sugar Beets

7 CFR Part 431 Soybeans

7 CFR Part 432 Com

7 CFR Part 433 Dry Beans

7 CFR Part 435 Tobacco (Quota Plan)

7 CFR Part 438 Tobacco (Guaranteed
Production Plan)

7 CFR Part 437 Sweet Corn (Canning
and Freezing)

7 CFR Part 438 Tomatoes (Canning and
Processing)

7 CFR Part 443 Hybrid Seed

7 CFR Part 447 Popcorn

7 CFR Part 452 Safflowers

The Late Planting Option shall be

available in all counties in which the
Corporation offers insurance on these
Crops.

3. In § 400.5, the Collection of
Information and Data (Privacy Act)
statement is revised to read as follows:
§400.5 The Late Planting Agreement.

* * * - *

Collection of Information and Data
(Privacy Act)

To the extent that the information
requested herein relates to the information
supplier's individual capacity as opposed to
the supplier's entrepreneurial (business)
capacity, the following statements are made
in accordance with the Privacy Act of 1974,
as amended (5 U.S.C. 552(a)). The authority
for requesting information to be furnished on
this form is the Federal Crop Insurance Act,
as amended (7 U.S.C. 1501 ef seq.) and the
Federal Crop Insurance Corporation
Regulations contained in 7 CFR Chapter IV.

The information requested is necessary for
the Federal Crop Insurance Corporation
(FCIC) to process this form to provide
insurance, determine eligibility, determine the
correct parties to the agreement or contract,
determine and collect premiums, and pay
indemnities. Furnishing the Tax Identification
Number (Social Security Number) is
voluntary and no adverse action will result
from the failure to furnish that number.
Furnishing the information required by this
form, other than the Tax identification {Social
Security) Number, is also voluntary; however,
failure to furnish the correct, complete
information requested may result in rejection
of this form, rejection of or substantial
reduction in any claim for indemnity,
ineligibility for insurance, and a unilateral
determination of the amount of premium due.
(See the face of this form for information on
the consequences of furnishing false or
incomplete information.)

The information furnished on this form will
be used by federal agencies, FCIC employees,
and contractors who require such information
in the performance of their duties. The
information may be furnished to: FCIC
contract agencies, employees and loss
adjusters; reinsured companies; other
agencies within the United States
Department of Agriculture; the Internal
Revenue Service; the Department of Justice,
or other federal or State law enforcement
agencies; credit reporting agencies and
collection agencies; and in response to
judicial orders in the course of litigation,

Done in Washington, DC, on May 11, 1987.
E. Ray Fosse,
Manager, Federal Crop Insurance
Corporation.
[FR Doc. 87-15006 Filed 7-1-87; 8:45 am]
BILLING CODE 3410-08-M
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DEPARTMENT OF JUSTICE

Immigration and Naturalization
Service

8 CFR Parts 3 and 292

[A.G. Order No. 1200-87]

Executive Office for Immigration
Review; Representation and
Appearances

AGENCY: Executive Office for
Immigration Review, Immigration and
Naturalization Service, Justice.
ACTION: Final rule.

SUMMARY: These revisions change the
procedure at 8 CFR 292.3 by which
attorneys and representatives may be
disbarred or suspended. Under this
revision, the Service investigates
complaints of misconduct against
attorneys and representatives. If the
Service believes that there is sufficient
evidence to proceed, the General
Counsel will cause written charges to be
filed with the Office of the Chief
Immigration Judge with a copy served
on the attorney/representative. A
response is made to the charges by the
attorney/representative. The Chief
Immigration Judge selects an
immigration judge to preside and decide
the case. A hearing is held, evidence
introduced, a record created, and a
decision made by the immigration judge.
An appeal is available to the Board of
Immigration Appeals, and within limited
cricumstances, the case may be certified
to the Attorney General for review, The
revisions also amend relating sections,
specifically 8 CFR 292.3(a) and 8 CFR
3.1(d)(3), by making changes necessary
to conform to the procedure.

The revisions also modify the grounds
for suspension or disbarment under 8
CFR 292.3(a)(5) by deleting the reference
to advertising, generally, as an unethical
or unprofessional practice.

EFFECTIVE DATE: August 3, 1987.

FOR FURTHER INFORMATION CONTACT:
Gerald S. Hurwitz, Counsel to the
Director, Executive Office for
Immigration Review, Suite 1609, 5203
Leesburg Pike, Falls Church, Virginia
22041, telephone (703) 756-6470.
SUPPLEMENTARY INFORMATION: The
revisions change the procedure for
suspension and disbarment proceedings.
With the creation of the Executive
Office for Immigration Review, which
separated the immigration judges from
the Immigration and Naturalization
Service, it was clear that the current
suspension and disbarment process
should be amended since it contains
undesirable entanglements between the
Service's regional commissioners and
the immigration judges.

The revision sets out a procedure that
generally keeps the adjudication of
suspension and disbarment matters
within the Executive Office for
Immigration Review. The procedure
provides for a hearing before an
immigration judge based on charges
filed by INS. The immigration judge
makes a decision in the case, unlike the
current procedure which calls for an
officer to “preside” followed by a
regional commissioner recommendation
and decision by the Board. The
procedure is simpler and more easily
workable than the current procedure. It
eliminates the undesirable
entanglements between the INS regional
commissioners and the EOIR
adjudicators.

Appeal rights still exist to the Board
as does a limited review by the Attorney
General in certain situations. This was
done to provide adequate due process
for the parties, since an initial decision
and administrative review are
maintained, while streamlining the
procedure by eliminating mandatory
Attorney General review.

In addition to changes in the
suspension and disbarment procedure
itself, certain technical conforming
changes were made in 8 CFR 292.3(a)
and 8 CFR 3.1(d)(3). 8 CFR 292.3(a)
grants the suspension/disbarment
authority to the immigration judge,
Board, or Attorney General. This is
consistent with the procedure which
contemplates possible final adjudication
at any of these levels. 8 CFR 3.1(d)(3) is
changed to delete the phrase “and may
disbar for cause.” This language would
be superfluous because of the clearly
stated authority of the immigration
judge, Board, and Attorney General to
suspend or disbar in 8 CFR 292.3(a).

Finally, the revisions delete the
reference to advertising, generally, as an
unethical or unprofessional practice
under 8 CFR 292.3(a)(5). This is done to
conform to the considerable body of
caselaw which allows advertising for
legal services under certain
circumstances. It is not meant to
eliminate any type of advertising as a
possible ground for suspension or
disbarment, since the courts have
indicated that certain types of
advertising may still be unethical or
unprofessional. The general reference to
unethical or unprofessional soliciting
would still be applicable to certain types
of misleading or otherwise improper
advertising.

These regulatory revisions were
offered for public review in a notice of
proposed rulemaking, A.G. Order No.
1170-87 published at 52 FR 2948
(January 29, 1987). The notice invited
written public comments by March 2,

1987. Public response to the proposed
regulation was varied. All comments
were considered and some change was
made based upon them. What follows is
a discussion of comments concerning
this provision.

Commenters suggested adding
grounds of disciplinary action, such as
incompetent representation. Although
these comments have some merit, such
changes are outside the scope of this
regulation which is basically concerned
with procedural changes and updating
current grounds. Further changes in
disciplinary grounds will be considered
later.

Commenters suggested that additional
due process protections be included. For
example, it was requested that only
immigration judges from other cities be
utilized to hold a hearing on an
attorney/representative in a particular
city. It is our view that the regulatory
proposal contains adequate due process
protection, including fair, impartial
hearings, appeal rights, etc, In most
cases, the Chief Immigration Judge will
appoint an outside immigration judge.
However, there may be situations where
an immigration judge located in the
same city as the attorney/representative
in question could appropriately handle a
disciplinary matter. For example, the
allegations could be based on matters
unconnected to immigration judge
proceedings. It should also be stressed
that under current procedures no outside
immigration judge requirement exists
and no significant problems have
developed on this issue.

Commenters proposed that there
might be an alternative to the General
Counsel of the Immigration and
Naturalization Service (INS) instituting
disciplinary procedures. It should be
noted that under the past procedure, INS
has instituted these matters. We have
not experienced significant due process
difficulties with this approach. In fact,
including the INS General Counsel in the
process would tend to increase uniform
treatment for those under investigation
since the regional commissioners would
not be free to institute proceedings
themselves. Further, there are not
sufficient resources to adquately staff a
separate outside investigative operation.
The Immigration and Naturalization
Service has traditionally handled these
investigations, are structured to do so,
and will, therefore, continue in that
function.

Other commenters raised
administrative concerns. One
commenter wanted a clarification as to
where complaints could be filed. There
is no need to limit filing locations in that
way. The proposal as drafted allowed
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for maximum flexibility and that will be
maintained, A commenter requested
that it be required in the regulations that
these matters be handled expeditiously.
These matters will be handled
expeditiously as resources and the facts
of a particular case will allow. To place
such a regulatory requirement into the
procedure is unnecessary. Another
commenter wanted any notice of
disciplinary action to be automatically
referred to state bars. This may be done
in appropriate cases, but there is no
need to require it by regulation,

A commenter raised the issue of
burden of proof stating that our
proposed burden (preponderance of the
evidence) was at variance with prior
Board of Immigration Appeals precedent
and the rule in most jurisdictions. The
commenter stated that in these
disciplinary proceedings, since a
person'’s license and livelihood are at
stake, a higher standard was required.
After due consideration, we agree with
the commenter and in our final rule have
placed a standard of proof as clear,
convinecing, and unequivocal, as
suggested. This is consistent with past
practice.

In accordance with 5 U.S.C. 605(b), the
Attorney General certifies that this rule
will not have a significant impact on a
substantial number of small entities.
This rule, if promulgated, will not be a
major rule within the meaning of
paragraph 1(b) of Executive Order 12291.

List of Subjects in 8 CFR Parts 3 and 292

Administrative practice and
procedure, Aliens.

Accordingly, Chapter I of Title 8 of the
Code of Federal Regulations is amended
as follows:

PART 3—EXECUTIVE OFFICE FOR
IMMIGRATION REVIEW

1. The authority citation for Part 3
continues to read as follows:

Authority: 28 U.S.C. 509, 510; 5 U.S.C. 301; 8
U.S.C. 1108.

2.In § 3.1, paragraph (d)(3) is revised
to read as follows:

§3.1 [Amended]

(d] L2980

(3) Rules of Practices: Discipline of
Attorneys and Representatives. The
Board shall have authority, with the
approval of the Director, EOIR, to
prescribe rules governing proceedings
before it. It shall also determine whether
any organization desiring representation
is of a kind described in § 1.1(j) of this
chapter, and shall regulate the conduct
of attorneys, representatives of

organizations, and others who appear in
a representative capacity before the
Board or the Service or any special
Inquiry Officer.

PART 292—REPRESENTATION AND
APPEARANCES

3. The authority citation for Part 292
continues to read as follows:

Authority: 8 U.S.C. 1103, 1362.

4. In § 292.3, paragraphs (a)
introductory text, (a)(5), and (b) are
revised to read as follows:

§292.3 [Amended]

(a) Grounds. The immigration judge,
Board, or Attorney General may
suspend or bar from further practice an
attorney or representative if it is found
that it is in the public interest to do so.
The suspension or disbarment of an
attorney or representative who is within
one or more of the following categories
shall be deemed to be in the public
interest, for the purposes of this part, but
the enumeration of the following
categories does not establish the
exclusive grounds for suspension or
disbarment in the public interest:

(5) Who solicits practice in any
unethical or unprofessional manner,
including but not limited to, the use of
runners.

* * * * -

(b) Procedure. Complaints regarding
the conduct of attorneys and
representatives shall be investigated by
the Service. If an investigation
establishes to the satisfaction of the
Service that suspension or disbarment
proceedings should be instituted, the
General Counsel shall cause a copy of
written charges to be served upon the
attorney/representative, either by
personal service or by registered mail.
The General Counsel shall file the
written charges with the Office of the
Chief Immigration Judge immediately
after service of the charges upon the
attorney/representative, The attorney/
respesentative shall answer the charges,
in writing, within thirty (30) days of
service and file the answer with the
Office of the Chief Immigration Judge.
The attorney/representative shall serve
a copy of the anser on the General
Counsel. Proof of service on the
opposing party must be included with all
documents filed. The Chief Immigration
Judge shall designate an immigration
judge to hold a hearing and render a
decision in the matter. The designated
immigration judge shall notify the
attorney/representative and the Service

as to the time and the place of the
hearing, At the hearing, the attorney/
representative may be represented by
an attorney at no expense to the
Government and the Service shall be
represented by an attorney. At the
hearing, the attorney/representative will
have a reasonable opportunity to
examine and object to the evidence
presented by the Service, to present
evidence on his/her own behalf and to
cross-examine witnesses presented by
the Service. Failure of the attorney/
representative to answer the written
charges in a timely manner will
constitute an admission that everything
alleged in the written charges is correct.
The Service shall bear the burden of
proving the grounds for the suspension
or disbarment by clear, convincing, and
unequivocal evidence. The record of the
hearing shall conform to the
requirements of 8 CFR 242.15. The
immigration judge shall consider the
record and render a decision in the case.
The immigration judge may find that the
evidence presented does not sufficiently
prove grounds for a suspension or
disbarment, or that a suspension or
disbarment is justified. If the
immigration judge finds that a
suspension is justified, an amount of
time shall be set by the immigration
judge for the suspension. Either party
may appeal the decision of the
immigration judge to the Board. The
appeal must be filed within ten (10) days
from the date of the decision, if oral, or
thirteen (13) days from the date of
mailing of the decision, if written. The
appeal must be filed with the office of
the immigration judge holding the
hearing. If an appeal is not filed in a
timely manner or if the appeal is
waived, the immigration judge's decision
is final. If a case is appealed in a timely
manner, the Board shall consider the
record and render a decision. Receipt of
briefs and the hearing of oral argument
shall be at the discretion of the Board.
The Board's decision shall be final
except when a case is certified to the
Attorney General pursuant to 8 CFR
3.1(h). When the final decision is for
suspension or disbarment, the attorney/
representative shall not thereafter be
permitted to practice until authorized by
the adjudicator rendering the final
decision.

Dated: June 18, 1987,
Arnold L. Burns,
Acting Attorney General.
[FR Doc. 87-14855 Filed 7-1-87; 8:45 am)
BILLING CODE 4410-10-M
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8 CFR 244
[A.G. Order No. 1199-87]

Executive Office for Immigration
Review; Suspension of Deportation
and Voluntary Departure

AGENCY: Executive Office for
Immigration Review; Immigration and
Naturalization Service, Justice.

ACTION: Final rule,

SUMMARY: The revisions allow INS
district directors the sole authority to
reinstate or extend voluntary departure
after an initial grant of voluntary
departure is made by an immigration
judge or the Board of Immigration
Appeals, except in the limited
circumstances of voluntary departure
granted in a deportation proceeding that
has been reopened for some other
purpose. In those circumstances, an
immigration judge or the Board may
reinstate voluntary departure. This is
being done to simplify and streamline
certain voluntary departure
adjudications.

EFFECTIVE DATE: August 3, 1987.

FOR FURTHER INFORMATION CONTACT:
Gerald S. Hurwitz, Counsel to the
Director, Executive Office for
Immigration Review, Suite 1609, 5203
Leesburg Pike, Falls Church, Virginia
22041, telephone (703) 756-6470.
SUPPLEMENTARY INFORMATION: The
revisions give the INS district directors
the sole authority to reinstate or extend
voluntary departure after an initial grant
by an immigration judge or the Board,
except in very limited circumstances.
This is being done to simplify and
streamline voluntary departure
adjudications.

Under the prior procedure, after an
immigration judge or the Board grants
voluntary departure initially, the district
director has sole authority to extend
voluntary departure. There are a limited
number of instances in which the
respondent applies for “voluntary
departure anew" before an immigration
judge or the Board. This application to
the immigration judge or Board is not
mandated by statute and can be more
efficiently handled by the district
director, who adjudicates most other
matters relating to extensions and
reinstatements of voluntary departure,

The reinstatement of voluntary
departure by an immigration judge or
the Board is retained in a limited
circumstance of cases involving
reopening for other reasons, such as
applications for suspension of
deportation or asylum. In these
instances, since the immigration judge or
the Board has reopened the matter for

some other purpose, it is logical to have
an immigration judge or the Board
complete the matter with a
determination on the issue of voluntary
departure. It should be stressed,
however, that the immigration judge or
the Board would lack the authority to
reopen the case solely for the
reinstatement of voluntary departure.

These regulatory revisions were
offered for public review in a notice of
proposed rulemaking, A.G Order No.
1173-87, published at 52 FR 2950
(January 29, 1987). The notice invited
written public comments by March 2,
1987. Public response to the proposed
regulation was varied. All comments
were considered. What follows is a
discussion of comments concerning this
provision.

Commenters stated that the district
director is too restrictive in adjudicating
voluntary departure and that the
immigration judge should be allowed to
maintain authority to grant the relief
anew. It was also stated that this
revision would constitute an undue
restriction on immigration judge
authority. The district director rules on
voluntary departure applications on
many occasions and is in a position to
be a fair and reasonable decision maker.
There is no requirement that
immigration judges or other specific
officers be the individuals to adjudicate
these applications, For reasons of
administrative ease and efficiency, the
district director has been selected as the
individual to grant voluntary departure
anew.

Commenters mention that no
empirical evidence or statistics were
presented to show that the prior process
had been abused or that there had been
an undue workload created. This change
is not based on abuse or unduly heavy
workload. The change is expected to
affect a limited number of cases. It is
simply a designation of a particular
official under the Attorney General who
is to have authority to grant voluntary
departure. The designation of particular
officials to adjudicate certain
applications is well within the discretion
of the Attorney General. For purposes of
administrative efficiency and ease of
adjudication, it has been determined
that the district director shall perform
adjudications in this circumstance.

Commenters also stated that this
would be an unwarranted expansion of
immigration judge authority. They
apparently misunderstood the regulation
which does not expand immigration
judge authority in any way.

In accordance with 5 U.S.C. 605(b) the
Attorney General certifies that this rule
will not have a significant impact on a
substantial number of small entities.

This rule will not be a major rule within
the meaning of paragraph 1(b) of
Executive Order 12291.

List of Subjects in 8 CFR Part 244

Administrative practice and
procedure, Aliens, Immigration.

Accordingly, Chapter I of Title 8 of the
Code of Federal Regulations is amended
as follows:

PART 244—SUSPENSION OF
DEPORTATION AND VOLUNTARY
DEPARTURE

1. The authority citation for Part 244
continues to read as follows:

Authority: 8 U.S.C. 1108, 1252, 1254,

2. 8 CFR 244.2 is revised to read as
follows:

§244.2 Extension of time To depart

Authority to reinstate or extend the
time within which to depart voluntarily
specified initially by an immigration
judge or the Board is within the sole
jurisdiction of the district director,
except that an immigration judge or the
Board may reinstate voluntary departure
in a deportation proceeding that has
been reopened for a purpose other than
solely making an application for
voluntary departure. A request by an
alien for reinstatement or an extension
of time within which to depart
voluntarily shall be filed with the
district director having jurisdiction over
the alien’s place of residence. Written
notice of the district director's decision
shall be served upon the alien and no
appeal may be taken therefrom.

Dated: June 18, 1987.

Armold L Burns,

Acting Attorney General.,

[FR Doc. 87148586 Filed 7-1-87; 8:45 am|
BILLING CODE 4410-10-M

———

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration
14 CFR Part 39

[Docket No. 86-NM-180-AD; Amdt. 39~
5665]

Airworthiness Directives; McDonnell
Douglas Model DC-9 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to McDonnell Douglas DC-9
series airplanes, which requires the
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installation of a “‘tailcone missing"
warning system. This amendment is
prompted by reports of inadvertent
tailcone deployment. This condition, if
not corrected, could result in a hazard to
incoming or outgoing aircraft during
night or IFR conditions by an
inadvertently deployed tailcone being
on the active runway, unknown to the
flight crew.

EFFECTIVE DATE: August 8, 1987.

ADDRESSES: The applicable service
information may be obtained from
McDonnell Douglas Corporation, 3855
Lakewood Boulevard, Long Beach,
California 90846, Attention: Director,
Publications and Training, C1-750 (54—
60). This information may be examined
at the FAA, Northwest Mountain
Region, 17900 Pacific Highway South,
Seattle, Washington, or at 4344 Donald
Douglas Drive, Long Beach, California.
FOR FURTHER INFORMATION CONTACT:
Mr. Robert M. Stacho, Aerospace
Engineer, Systems and Equipment
Branch, ANM-131L, FAA, Northwest
Mountain Region, Los Angeles Aircraft
Certification Office, 4344 Donald
Douglas Drive, Long Beach, California
90808; telephone (213) 514-6323.
SUPPLEMENTARY INFORMATION: A
proposal to amend Part 39 of the Federal
Aviation Regulations to include a new
airworthiness directive (AD) which
requires installation of a “tailcone
unlatched/missing” warning system on
DC-9 series airplanes, was published in
the Federal Register on September 22,
1986 (51 FR 33622).

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

Three commenters recommended that
@ warning system which alerts the flight
crew when the tailcone has departed the
aircraft should be required, rather than a
system which indicates when the
tailcone is unlatched and/or missing.
The commenters stated that a “tailcone
missing" warning system would be less
costly and complex, and would still
meet the intent of the AD. The FAA
concurs with this comment. Since the
intent of this AD is to minimize the
hazard associated with an inadvertently
deployed tailcone being on the active
runway, unknown to the flight crew, the
AD has been revised to require a
“tailcone missing" warning system. A
“tailcone unlatched" warning system
will also meet the intent of this AD,
since it would alert the flight crew that a
Potential hazard exists and the crew can
lake appropriate action.

One commenter requested the
proposed rule be withdrawn because of

hazards associated with crew
distraction and workload, during the
critical phase of takeoff and landing
operations, by a “tailcone unlatched/
missing’ warning indicating system. The
commenter further stated that the crew
distraction/workload aspect should be
thoroughly considered before any
regulation is adopted. Other commenters
also requested that the crew distraction/
workload question be addressed. The
FAA does not concur with the
commenter's request that the proposed
rule should be withdrawn; the intent of
this rule is to address an unsafe
condition identified when an
inadvertently deployed tailcone
becomes a hazard to incoming or
outgoing aircraft by being on an active
runway. During the development of the
rule, the FAA considered the impact of
the requirements of the rule in regard to
crew distractions and crew workload.
As previously stated, the “tailcone
missing' warning system is intented to
alert the crew that the tailcone has
departed the aircraft. Crew members are
trained that a warning (amber caution)
light does not indicate a need for
immediate action. Crew distraction will
be no greater than that which currently
occurs when the “door open'' warning
indicators annunciate, which can occur
during any phase of flight operations,
including takeoff or landing. The FAA
has determined that the addition of the
“tailcone missing” warning system will
not adversely impact crew workload or
cause distractions to the crew which
would significantly impact flight safety.

Three commenters stated that
improper maintenance and rigging were
the causes of most inadvertent tailcone
deployments. One commenter also
recommended a plastic guard over the
external release handle to prevent
inadvertent usage of the tailcone release
system while another recommended a
mechanical indicator system at the
tailcone release handle. The
commenters further state that FAA's
objectives for the proposed rule can be
met with proper maintenance and
rigging instructions, along with
operational checks. The FAA agrees
that proper rigging, maintenance, release
handle guards, mechanical indicators,
and operational checks of the tailcone
release system will reduce the number
of inadvertent tailcone deployments.
However, these means alone will not
prevent inadvertent movement of the
release handle during flight or at
outlying ground stations. The
requirements of the AD will ensure that
an inadvertently deployed tailcone will
not be on the active runway, unknown
to the flight crew.

Five commenters, some of whom did
not object to the proposed AD, objected
to the proposed 18-month compliance
time. Some commenters requested a 48-
month compliance time, while others
stated that parts for the total fleet could
not be made available within the
proposed 18 months. The FAA has
considered this information and agrees
that additional time for installation is
necessary. Also, by requiring a
simplified “tailcone missing" warning
system, operators can develop and
install their own design, once found
acceptable by FAA. McDonnell Douglas
has notified FAA that it intends to have
a modification available for all in-
service Model DC-9 series airplanes by
January 1988. In view of the above, the
FAA has determined that compliance
within 24 months from the effective date
of this AD is considered reasonable, and
the final rule has been changed
accordingly.

One commenter questioned the cost
estimates of the modification required
by this AD. The FAA has revised the
cost analysis based on additional data
and it is discussed below.

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the following rule with the
changes previously noted.

It is estimated that 800 airplanes of
U.S. registry will be affected by this AD,
that it will take approximately 30
manhours per airplane to accomplish the
required action, that the material cost
will be $1,760 per airplane, and that the
average labor cost will be $40 per
manhour. Based on these figures, the
total cost impact of this AD to U.S.
operalors is estimated to be $2,360,000.

For the reasons discussed above, the
FAA has determined that this regulation
is not considered to be major under
Executive Order 12291 or significant
under DOT Regulatory Policies and
Procedures (44 FR 11034; February 26,
1979); and it is further certified under the
criteria of the Regulatory Flexibility Act
that this rule will not have a significant
economic effect on a substantial number
of small entities, because few, if any,
Model DC-9 Series airplanes are
operated by small entities. A final
evaluation has been prepared for this
regulation and has been placed in the
docket.

List of Subjects in 14 CFR Part 39—
Aviation safety, Aircraft.
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Adoption of the Amendment

PART 39—[AMENDED]

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends § 39.13 of Part 39 of the Federal
Aviation Regulations (14 CFR 39.13) as
follows:

1. The authority citation for Part 39
continues {o read as follows:

Authority: 49 U.S.C. 1354(a}, 1421 and 1423;
49 U.S.C. 106({g) (Revised, Pub. L. 97449,
January 12, 1883); and 14 CFR 11.89.

§39.13 [Amended]

2. By adding the following new
airworthiness directive:

McDonnell Douglas: Applies to McDonnell
Douglas Model DC-9 series airplanes,
certificated in any category. Compliance
required as indicated, unless previously
accomplished.

To prevent a tailcone from departing the
airplane, unknown to the flight crew,
accomplish the following:

A. Within 24 months after the effective
date of this airworthiness directive (AD),
install a visual warning means, which is
approved by the Manager, Los Angeles
Aircraft Certification Office, FAA, Northwest
Mountain Region, that will signal the
appropriate flight crew members when the
tailcone is not attached to the airplane.

B. Alternate means of compliance which
provide an acceptable level of safety may be
used when approved by the Manager, Los
Angeles Aircraft Certification Office, FAA,
Northwest Mountain Region.

C. Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate airplanes to a base in order to
comply with the requirements of this AD.

This Amendment becomes effective August
8, 1987.

Issued in Seattle, Washington, on June 23,
1987.

Frederick M. Isaac,

Acting Director, Northwest Mountain Region.

[FR Doc. 87-15067 Filed 7-1-87; 8:45 am|

BILLING CODE 4910-13-M

14 CFR Part 39

[Docket No. 86-NM-225-AD; Amdt. 39—
5666

Airworthiness Directives; McDonnell
Douglas Modei DC-9-30, -40, and C-9
(Military) Series Airplanes, Fuselage
Numbers 1 through 1084

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule,

sumMMARY: This amendment adopts a
new airworthiness directive [AD),
applicable to certain McDonnell Douglas
DC-9 series airplanes, which requires
inspections of the rudder drive crank

assembly for cracks, and replacement, if
necessary. This amendment is prompted
by numerous reports of cracking found
in the rudder drive crank assembly. This
condition, if not corrected, could result
in the loss of rudder effectiveness during
critical flight regimes.

EFFECTIVE DATE: August 8, 1987,
ADDRESSES: The applicable service
information may be obtained from
McDonnell Douglas Corporation, 3855
Lakewood Boulevard, Long Beach,
California 80846, Attention: Director,
Publications and Training, C1-185 (54—
60). This information may be examined
at the FAA, Northwest Mountain
Region, 17900 Pacific Highway South,
Seattle, Washington, or 4344 Donald
Douglas Drive, Long Beach, California.
FOR FURTHER INFORMATION CONTACT:
Mr. Michael N. Asahara, Sr., Aerospace
Engineer, Airframe Branch, ANM-122L,
FAA, Northwest Mountain Region, Los
Angeles Aircraft Certification Office,
4344 Donald Douglas Drive, Long Beach,
California 90808; telephone (213) 514—
6319.

SUPPLEMENTARY INFORMATION: A
proposal to amend Part 39 of the Federal
Aviation Regulations to include a new
airworthiness directive (AD) which
requires the inspections for cracks in the
rudder drive crank assembly, and
replacement, as necessary, on certain
McDonnell Douglas DC-9 series
airplanes, was published in the Federal
Register on February 2, 1987 (52 FR
3126). The comment period for the
proposal closed March 23, 1987.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the five
comments received.

Two commenters advised that
McDonnell Douglas has made
significant revisions to Service Bulletin
27-261, and that the NPRM should not
be finalized until such time as the
operators have reviewed the latest
changes and are allowed to provide late
comments. The FAA disagrees, A
thorough review of Service Bulletin 27~
261, Revision 1, dated April 3, 1987,
indicates that revisions made are minor
and clarifying, and do not change the
intent or the scope of the AD. The final
rule has been revised to reflect Revision
1 of the service bulletin. This change
does not impose an additional burden
on any operator.

The third commenter expressed
concern that the proposed initial
compliance period of 500 landings or 80
days is too restrictive, and suggested
that the initial compliance period be
extended to 1,000 landings or 150 days,
whichever occurs first. The FAA

concurs with the commenter's
suggestion and has determined that an
initial compliance period of 1,000
landings or 150 days, whichever occurs
first, will not adversely affect safety.
The final rule has been revised
accordingly.

The last two commenters requested
that the proposed repetitive inspection
intervals be increased from 12 months or
3.000 landings, whichever occurs earlier,
to 15 months or 3,000 cycles, whichever
is later. The commenters advised that
this request is based upon the ability of
operators to schedule inspections
required by the AD at regular “C" check
intervals, and to avoid schedule
disruptions. The FAA does not concur
with the commenters' request. The FAA
has determined the repetitive
inspections schedule reflected in the
rule to be appropriate based on the
nature of the failure and crack growth
analysis. This schedule is consistent
with the manufacturer's
recommendation. Safety considerations
necessitate that the repetitive inspection
intervals remain as proposed.

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed, with
the changes previously mentioned.

It is estimated that 367 airplanes of
U.S. registry will be affected by this AD,
that it will take approximately 1
manhour per airplane to accomplish the
required inspection, and that the
average labor cost is estimated to be $40
per manhour. (Replacement of the
rudder drive crank assembly, if
necessary, would require approximately
9.3 manhours to accomplish.) Based on
these figures, the total cost impact of the
AD on U.S. operators is estimated to be
$14,680 for the initial required
inspection.

For the reasons discussed above, the
FAA has determined that this regulation
is not considered to be major under
Executive Order 12291 or significant
under DOT Regulatory Policies and
Procedures (44 FR 11034; February 26,
1979); and it is further certified under the
criteria of the Regulatory Flexibility Act
that this rule will not have significant
economic effect on a substantial number
of small entities, because few, if any
Model DC-9 series airplanes are
operated by small entities. A final
evaluation has been prepared for this
regulation and has been placed in the
docket,

List of Subjects in 14 CFR Part 39
Aviation safety, Aircraft.
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Adoption of the Amendment

PART 39—[AMENDED]

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends § 39.13 of Part 39 of the Federal
Aviation Regulations (14 CFR 39.13) as
follows:

1. The authority citation for Part 39
continues to read as follows:

Authority: 49 U.S.C, 1354(a), 1421 and 1423;
49 U.S.C. 106(g) (Revised Pub. L. 97449,
January 12, 1983); and 14 CFR 11.89.

§39.13 [Amended]

2. By adding the following new
airworthiness directive:

McDonnell Douglas: Applies to McDonnell
Douglas Model DC-9-30, —40, and C-9
(Military) series airplanes, Fuselage
Numbers 1 through 1084, certificated in
any category. Compliance required as
indicated, unless previously
accomplished.

To prevent the failure of the rudder drive
crank assembly, accomplish the following:

A. Within 1,000 landings or 150 days after
the effective date of this AD, whichever
occurs earlier, unless already accomplished
within the last 2,000 landings or 7 months,
eddy current or ultrasonically inspect the
rudder drive crank assembly for cracks in
accordance with McDonnell Douglas DC-9
Service Bulletin 27-261, Revision 1, dated
April 3, 1987, or later FAA-approved
revisions,

1. If no cracks are found, accomplish
repetitive inspections at intervals not to
exceed 12 months or 3,000 landings,
whichever occurs earlier, until such time as
the procedures described in paragraph A.3,,
below, are accomplished.

2. If crack(s) are found, before further flight,
replace cracked rudder drive crank assembly
with a new P/N 59128011 or -501 drive
crank. If a new 5912801-1 drive crank
assembly is used as a replacement part,
ir;Spect in accordance with paragraph A.1.,
above.

3. Installation of rudder drive crank
assembly P/N 5912801-501, in accordance
with McDonnell Douglas DC-9 Service
Bulletin 27-261, Revision 1, dated April 3,
1987, or later FAA-approved revisions,
constitutes terminating action for the
repetitive inspections required by paragraph
A1, above.

B. Alternate means of compliance which
provide an equivalent level of safety may be
used when approved by the Manager, Los
Angeles Aircraft Certification Office, FAA,
Northwest Mountain Region.

C. Upon the request of an operator, an FAA
Maintenance Inspector, subject to prior
approval of the Manager, Los Angeles
Aircraft Certification Office, FAA, Northwest
Mountain Region, may adjust the repetitive
inspection intervals specified in this AD to
permit compliance at an established
Inspection period of the operator if the
fequest contains substantiating data to justify
the change for that operator.

All persons affected by this directive
who have not already received the
appropriate service documents from the
manufacturer may obtain copies upon
request to the McDonnell Douglas
Corporation, 3855 Lakewood Boulevard,
Long Beach, California 90848, Attention:
Director, Publications and Training, C1-
L65 (54-60). These documents may be
examined at the FAA, Northwest
Mountain Region, 17900 Pacific Highway
South, Seattle, Washington, or at 4344
Donald Douglas Drive, Long Beach,
California.

This amendment becomes effective August
8, 1987.

Issued in Seattle, Washington, on June 23,
1987,

Frederick M. Isaac,

Acting Director, Northwest Mountain Region,
[FR Doc. 87-15066 Filed 7-1-87; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 97

[Docket No. 25316; Amdt. No. 1350]

Standard Instrument Approach
Procedures; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment establishes,
amends, suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) for operations at certain
airports. These regulatory actions are
needed because of the adoption of new
or revised criteria, or because of
changes occurring in the National
Airspace System, such as the
commissioning of new navigational
facilities, addition of new obstacles, or
changes in air traffic requirements.
These changes are designed to provide
safe and efficient use of the navigable
airspace and to promote safe flight
operations under instrument flight rules
at the affected airports.
DATES: Effective: An effective date for
each SIAP is specified in the
amendatory provisions.
Note.—Incorporation by reference
approved by the Director of the Federal
Register on December 31, 1980, and
reapproved as of January 1, 1982.

ADDRESSES: Availability of matters
incorporated by reference in the
amendment is as follows:

For Examination—

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which the affected airport is
located; or

3. The Flight Inspection Field Office
which originated the SIAP.

For Purchase—

Individual SIAP copies may be
obtained from:

1. FAA Public Inquiry Center (APA-
200), FAA Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

By Subscription—

Copies of all SIAPs, mailed once
every 2 weeks, are for sale by the
Superintendent of Documents, U.S.
Government Printing Office,
Washington, DC 20402,

FOR FURTHER INFORMATION CONTACT:
Donald K. Funai, Flight Procedures
Standards Branch (AFS-230), Air
Transportation Division, Office of Flight
Standards, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591;
telephone (202) 267-8277.

SUPPLEMENTARY INFORMATION: This
amendment to Part 97 of the Federal
Aviation Regulations (14 CFR Part 97)
prescribes new, amended, suspended, or
revoked Standard Instrument Approach
Procedures (SIAPs). The complete
regulatory description of each SIAP is
contained in official FAA form
documents which are incorporated by
reference in this amendment under 5
U.S.C. 552{a), 1 CFR Part 51, and § 97.20
of the Federal Aviation Regulations
(FARs). The applicable FAA Forms are
identified as FAA Forms 8260-3, 82604,
and 8260-5. Materials incorporated by
reference are available for examination
or purchase as stated above.

The large number of SIAPs, their
complex nature, and the need for a
special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction on charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained in FAA form
document is unnecessary. The
provisions of this amendment state the
affected CFR (and FAR) sections, with
the types and effective dates of the
SIAPs, This amendment also identifies
the airport, its location, the procedure
identification and the amendment
number.
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This amendment to Part 97 is effective
on the date of publication and contains
separate SIAPs which have compliance
dates stated as effective dates based on
related changes in the National
Airspace System or the application of
new or revised criteria. Some SIAP
amendments may have been previously
issued by the FAA in a National Flight
Data Center (FDC) Notice to Airmen
(NOTAM)] as an emergency action of
immediate flight safety relating directly
to published aeronautical charts. The
circumstances which created the need
for some SIAP amendments may require
making them effective in less than 30
days. For the remaining SIAPs, an
effective date at least 30 days after
publication is provided.

Further, the SIAPs contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Approach
Procedures (TERPs). In developing these
SIAPs, the TERPS criteria were applied
to the conditions existing or anticipated
at the affected airports. Because of the
close and immediate relationship
between these SIAPs and safety in air
commerce, I find that notice and public
procedure before adopting these SIAPs
in unnecessary, impracticable, and
contrary to the public interest and,
where applicable, that good cause exists
for making some SIAPs effective in less
than 30 days.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, It, therefore—(1) is not a “major
rule" under Executive Order 12291; (2) is
not a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979}; and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act,

List of Subjects in 14 CFR Part 97

Approaches, Standard Instrument,
Incorporation by reference.

Issued in Washington, DC, on June 286, 1987.
William T. Brennan,
Acting Director of Flight Standards.

Adoption of the Amendment
PART 97—[AMENDED]

Accordingly, pursuant to the authority

delegated to me, Part 97 of the Federal
Aviation Regulations (14 CFR Part 97) is
amended by establishing, amending,
suspending, or revoking Standard
Instrument Approach Procedures,
effective at 0901 G.m.t. on the dates
specified, as follows:

1. The authority citation for Part 97
continues to read as follows:

Authority: 49 U.S.C. 1348, 1354(a), 1421, and
1510; 49 U.S.C. 106(g) (revised, Pub. L. 97-449,
January 12, 1983; and 14 CFR 11.49(b)(2)).

By amending: § 97.23 VOR, VOR/
DME, VOR or TACAN, and VOR/DME
or TACAN; § 97.25 LOC, LOC/DME,
LDA, LDA/DME, SDF, SDF/DME;

§ 97.27 NDB, NDB/DME; § 97.29 ILS,
ILS/DME, ISMLS, MLS, MLS/DME,
MLS/RNAYV; § 97.31 RADAR SIAPs;
§ 97.33 RNAV SIAPs; and § 97.35
COPTER SIAPs, identified as follows:

. . . Effective September 24, 1987

St Paul Island, AK—St Paul Island, NDB/
DME RWY 18 Orig.

Rugby, ND—Rugby Muni, NDB RWY 12,
Amdt. 3

Rugby, ND—Rugby Muni, NDB RWY 30,
Amdt. 4

McAlester, OK—McAlester Muni, LOC RWY
1, Amdt. 3

McAlester, OK—McAlester Muni, NDB RWY
1, Amdt. 2

Carrizo Springs, TX—Dimmit County, NDB
RWY 31, Amdt. 1

. + . Effective August 27, 1987

Anderson, IN—Anderson Muni, VOR-A,
Amdt. 8

Anderson, IN—Anderson Muni, LOC RWY
30, Amdt. 5

Anderson, IN—Anderson Muni, NDB RWY
30, Amdt. 5

Grand Isle, LA—Grand Isle Seaplane Base,
VOR-A, Amdt. 6

Grand Isle, LA—Grand Isle Seaplane Base,
VOR/DME-C, Amdt. 5

Grand Isle, LA—GCrand Isle Seaplane Base,
NDB-B, Amdt. 7

Cloquet, MN—Cloquet-Carlton County, VOR/
DME-A, Amdt. 5

Cloquet, MN—Cloquet-Carlton County, NDB
RWY 17, Amdt. 3

Cloquet, MN—Cloquet-Carlton County, NDB
RWY 35, Amdt. 3

Caldwell, NJ—Essex County, NDB-A, Amdt.

4
Lincoln Park, NJ—Lincoln Park, NDB RWY 1,
Amdt. 1

| Akron, OH—Akron-Canton Regional, VOR

RWY 23, Amdt. 7

Akron, OH—Akron-Canton Regional, ILS
RWY 1, Amdt 34

Akron, OH—Akron-Canton Regional, ILS
RWY 19, Amdt. 4

Akron, OH—Akron-Canton Regional, ILS
RWY 23, Amdt. 8

Oklahoma City, OK—Sundance Alrpark, LOC
RWY 17, Orig., CANCELLED

Pawtucket, Rl—North Central State, VOR-B,
Amdt. 4

Darlington, SC—Darlington County, NDB
RWY 23, Orig.

Britton, SD—Britton Muni, NDB RWY 13,
Amdt. 3

Osceola, WI—L.O. Simenstad Muni, NDB
RWY 28, Amdt. 8

. » « Effective July 30, 1987

Athens, GA—Athens Muni, VOR RWY 2,
Amdt. 10

Sandersville, GA—Kaolin Field, VOR/DME-
A, Amdt. 2

. Sandersville, GA—Kaolin Field, NDB RWY

12, Amdt. 1

Savannah, GA—Savannah International,
RNAV RWY 18, Amdt. 7

Sylvania, GA—Plantation ARPK, NDB RWY
23, Amdt. 1

Washington, GA—Washington-Wilkes
County, NDB RWY 13, Amdt. 1

Waynesboro, GA—Burke County, NDB RWY
7. Amdt. 1

Fort Leavenworth, KS—Sherman AAF,
RNAV RWY 15, Orig.

Barnwell, SC—Barnwell County, NDB RWY
4, Amdt. 1

Camden, SC—Woodward Field, NDB RWY
23, Amdt. 5

Charleston, SC—Charleston AFB/Intl, VOR/
DME or TACAN RWY 33, Amdt. 11

Charleston, SC—Charleston AFB/Intl, ILS
RWY 33, Amdt. 4

Charleston, SC—Charleston Executive, NDB
RWY 9, Amdt. 7

Walterboro, SC—Walterboro Muni, NDB
RWY 23, Amdt. 7

Winnsboro, SC—Fairfield County, NDB RWY
4, Amdt. 2

Woodbridge, VA—Woodbridge, NDB-A,
Orig., CANCELLED

. « « Effective June 24, 1987

Brunswick, GA—Glynco Jetport, VOR/DME-
B, Amdt. 8

Brunswick, GA—Glynco Jetport, NDB RWY 7,
Amdt. 9

Brunswick, GA—Glynco Jetport, ILS RWY 7,
Amdt. 7

Brunswick, GA—Glynco Jetport, RNAV RWY
7, Amdt. 6

Brunswick, GA—Glynco Jetport, RNAV RWY
25, Amdl. 6

Brunswick, GA—Malcolm McKinnon, VOR
RWY 4, Amdt. 14

Brunswick, GA—Malcolm McKinnon, RNAV
RWY 22, Amdt. 5

Jekyll Island, GA—]Jekyll Island, VOR-A.
Amdl. 85

. « . Effective June 23, 1987

Chapel Hill, NC—Horace Williams, RADAR-
1, Amdt. 8

« « « Effective June 11, 1987
Troy, AL—Troy Muni, NDB RWY 7, Amdt. 8

|FR Doc. 87-15068 Filed 7-1-87; 8:45 am|
BILLING CODE 4910-13-M
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DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Parts 35 and 389
[Docket No. RM87-4-000; Order No. 475]

Electric Utilities; Rate Changes

Relating to Federal Corporate Income
Yax Rates for Public Utilities

Issued: June 26, 1987,

ACTION: Federal Energy Regulatory
Commission, DOE.,

ACTION: Final rule.

SUMMARY: In the Tax Reform Act of 1986
Congress reduced the maximum Federal
corporate income tax rate from 46
percent to 34 percent, effective July 1,
1987. The Federal Energy Regulatory
Commission is adopting an abbreviated
rate filing procedure that public utilities
may use to reduce their rates to reflect
this decrease.

EFFECTIVE DATE: June 286, 1987.

FOR FURTHER INFORMATION CONTACT:
Thomas . Lane, Office of the General
Counsel, Federal Energy Regulatory
Commission, 825 North Capitol Street,
NE., Washington, DC 20426, (202) 357~
8530.

SUPPLEMENTARY INFORMATION:
L. Introduction

The Tax Reform Act of 1986 signed
on October 22, 1986, significantly
lowered the Federal corporate income
lax rate from 46 percent to 34 percent.
The Federal Energy Regulatory
Commission (Commission) is adopting a
voluntary, abbreviated rate filing
procedure that will allow electric public
utilities to file for certain rate decreases
under section 205 of the Federal Power
Act (FPA),2 to reflect this decrease in
the Federal income tax tate,3

The reduction in rates will be based
on a formula using data provided by the
utility in its most recent rate filing.
Under this procedure, the Commission
will consider only the reduction in the
Federal corporate tax rate in
establishing the new rate. Any other
issues which may be raised in the rate
filing will be dismissed without
prejudice.

e —

' LR.C. 1-7872 (1986).

*16 U.S.C. 824d (1982).
. Although the reduction in the Federal corporate
'Ncome tax rate impacts on natural gas and oil
Pipelines, this rule is limited to eleciric public
utilities. Natural gas pipeline companies’ rates will
dutomatically be adjusted since tax trackers have
een in.luded in the majority of the natural gas
Pipeline companies’ rate setilements. Changes in oil
Pipeline rates will be made on a case-by-case basis.

For utilities which do not voluntarily
reduce their rates either through this
abbreviated procedure or through
general rate changes filings, the
Commission intends to undertake a
general review of their rates, and where
appropriate, to institute formal
investigations under section 206 of the
FPA * on the basis that rates reflecting
the 46 percent tax rate or other
previously authorized cost allowances
may no longer be just and reasonable.5

II. Background

In response to the Tax Reform Act,
the Commission, on March 12, 1987,
published a Notice of Proposed
Rulemaking (NOPR) & which proposed
an abbreviated filing procedure that
would allow public utilities to
voluntarily reduce their rates to account
for this reduction in the Federal tax
rate.” The NOPR proposed two methods
of determining the rate reduction. The
primary option would permit a utility to
reflect the reduction in the tax rate
through a formula reduction to its
existing rates. The formula would rely
on data supplied by the utility inits most
recent rate filing. An alternative
approach was also suggested under
which rates would be reduced using a
generically determined fixed percentage
reduction to the demand charge
component of a utility's exisitng rates.

The NOPR proposed to preclude a
utility from using the abbreviated filing
procedure if it had a rate change
application pending before the
Commission on a date certain; if it had
an accepted tariff providing for
automatic adjustments to reflect
changes in the Federal tax rate; or if it
already had rates in effect which
reflected the reduced Federal income
tax rate.

The NOPR stated that if a utility
wished to reflect in its rates other
changes created by the Tax Reform Act
or by other cost elements, instead of the
abbreviated procedure, it should file a
rate change application under section
205 of the FPA. The Commission also
proposed that if a utility failed to file for
rate reductions, the Commission might
institute a proceeding requiring the
utility to show cause why its unadjusted

4 16 U.S.C. B24e [1982),

% Recently, the Commission instituted 206
proceedings involving the formula rates of electric
utilities. See, ELB7-21-000 Yankee Atomic Electric
Company, EL87-22-000 Vermont Yankee Nuclear
Power Corporation, EL87-23-000 Connecticut
Yankee Atomic Power Company, EL87-30-000
Connecticut Light & Power Company.

° Rate Changes Relating to Federal Corporate
Income Tax Rate for Public Utilities, 52 FR 8616
(Mar. 19, 1987). FERC Stats. and Regs. { 32.437.

? Fifty-two commenters responded to the NOPR.
The list of commenters is contained in Appendix A.

rates are just and reasonable under
section 206 of the FPA. The NOPR also
proposed that such an investigation
might not be limited to issues relating to
the Tax Reform Act, and might include
all components of the utility's rates.

A. Overview

The Commission is concerned that
large overcollections on an industry-
wide basis may occur unless rates are
reduced promptly to reflect the new tax
rate since the reduction in the tax rate
affects all utilities. The Commission is
adopting a generic approach to address
this concern. Through a generic
reduction in rates based on a formula, a
utility would be able to adjust for
changes in the corporate tax rate by
using an expedited procedure that
would provide consumers immediate
rate relief.

The Commission realizes that a
formula reduction in rates may not be
appropriate for all utilities under all
circumstances. Therefore, a utility that
chooses not to use the abbreviated
procedure established in this rule may
agree to a settlement with its customers,
file a general section 205 rate change
application, or if a utility finds that no
rate reduction is warranted, it may elect
to do nothing.

The Commission encourages
settlement agreements and will look
favorably on any proposed settlements
that take into account the impact of the
reduction in the tax rate.

Under a full section 205 rate change
application, a utility may raise any other
factors which might counterbalance the
tax rate reduction. Under a full rate
change application customers may also
raise any relevant issues.

If a utility concludes that no rate
decrease is warranted, it may refrain
from filing any rate reduction. If the
Commission institutes a section 208
proceeding, a utility may raise relevant
issues to show that its unadjusted rates
are just and reasonable.

B. Other Tax and Cost Considerations.

In the NOPR, the Commission
identified three provisions of the Tax
Reform Act that might affect public
utilities on an industry-wide scale.
These were changes in the depreciation
rates, loss of investment tax credits and
the reduction in the Federal income tax
rate. The Commission stated in the
NOPR that changes in liberalized
depreciation and the loss of investment
tax credits would have little immediate
effect on a utility's rates.® It therefore

% Changes in tax depreciation have little
immediate impact on the calculation of income tax
Continued
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concluded that the only changes that a
utility should adjust immediately would
be those to reflect the reduction in the
Federal corporate income tax rate.

Many commenters faulted the
Commission for concentrating solely on
the reduction of the tax rate.? They
argued that other provisions of the Tax
Reform Act offset this decrease.?

The Commission recognizes that many
of the aspects of the Tax Reform Act
cited by the commenters may have an
impact on a utility’s cash flow. The
effect, however, will differ widely from
utility to utility depending upon its
particular circumstances, and therefore
would be inappropriate for a generic
formula, which could not account for all
the changes made by the Act and their
effects on each utility. The one aspect of
the Tax Reform Act that will have a
significant effect on the rates of electric
utilities on an industry-wide basis is the
corporate tax rate reduction.

The Commission has determined that,
to reflect this one change, the income
tax component of rates under the
Commission’s ratemaking model should
be reduced by nearly 40 percent.!?

allowable because of the Commission's tax
normalization policy. Under normalization the
calculation of allowable income tax expense is
based upon the amount of bock depreciation taken,
not tax depreciation. The amount of book
depreciation is not affected by the Tax Reform Act.
See 18 CFR 35.25. "Regulations Implementing Tax
Normalization for Certain Items Reflecting Timing
Differences in the Recognition of Expenses or
Revenues for Ratemaking and Income Tax
Purposes,” Order No. 144, 46 FR 26613 (May 14,
1981), FERC Stats. and Regs. [Regulations
Preambles, 1977-1981] 430,254 (May 6, 1961).
Similarly, loss of investment tax credits will also
have a minimal effect on a utility's revenue
requirements. Under current regulatory policy, the
benefits of investment tax credits are shared
between the ratepayer and the stockholders of the
regulated entities. The ratepayer benefits by either
receiving the time value of the unamortized
investment tax credit or the annual amortization
amount, but not both, depending upon the optional
treatment elected by the utility. The rate reducing
effects of previously generated investment tax
credits will continue until fully amortized.

® See, e.g., Utah Power and Light Company,
Philadelphia Electric Company, Kentucky Utilities
Company, Electric Utilities, Public Service Electric
and Gas Company, Colorade Public Utilities
Commission, Public Service Company of Colorado,
Sierra Pacific Power Company.

'9 In addition to elimination of investment tax
credits and changes in depreciation other provisions
of the TRA cited by commenters that addressed this
issue were:

* Recognition of unbilled revenues.

« Capitalization of certain construction
overheads,

* Taxability of contributions in aid of
construction.

* Alternative minimum tax provisions.

+ Timing of deduction for sales tax, property tax,
and employee benefits.

« Elimination of accrual accounting for accrued
vacation pay and reserve for bad debts,

1 The percentage change in the income tax
component of a jurisdictional company's revenue

Through this procedure, the Commission
is enabling a public utility to voluntarily
reduce its rates without having to file a
full rate change application.

Some commenters suggested that the
Commission consider changes in state
income taxes.?? Others urged the
Commission to take into account other
increases in cost components which
might affect a utility's rates.*® The
Commission disagrees. The purpose of
this final rule is to provide utilities with
a simple mechanism to voluntarily
reduce rates to reflect the reduction in
the Federal tax rate. Consideration of
these other suggested factors would
unnecessarily complicate the
abbreviated filing and delay rate relief.

C. Filing Options

The NOPR requested comments on
two proposed abbreviated filing
methods, and invited suggestions on any
other alternatives. The first alternative
proposed in the NOPR was a formula
reduction in rates, based on data
supplied by the utility in its most recent
rate filing. Under the alternative option,
rates would be reduced automatically,
for all utilities, using a fixed percentage
reduction to the demand charge.

Most commenters (even those
opposed to the rulemaking) favored the
formula approach over a fixed
percentage reduction.?4 Most utilities
favored retaining both approaches,
which would enable the filing utility to
select the methodology most suited to its
particular situation.!> Some utilities also
suggested that the Commission provide
many abbreviated filing options.?®

The Commission is adopting only the
formula alternative. The Commission
agrees with many of the commenters
that a formula reduction has certain
advantages over a fixed percentage

requirement due to a reduction in the Federal
corporate income tax rate can be measured by the
incremental change in the “income tax factor.” This
factor, expressed as the Federal tax rate divided by
one minus the Federal tax rate, is 0.85185 at the 46
percent rate and 0.51515 at the 34 percent rate. Thus,
the 12 percentage point reduction in the Federal tax
rate translates to nearly a 40 percent reduction in a
jurisdictional company's income tax allowance.

12 See Utah Power and Light Company, Idaho
Power Company (state tax increases), Cities and
Villages of Algoma, et al. (state tax decreases).

13 See, e.g., Central Illinois Public Service
Company, Utah Power and Light Company.

14 See, e.g., Public Service Company of
Oklahoma, Borough of Madison, New Jersey,
Consumer Power Company. Saffer Utility
Consultants, Inc.

15 See, e.g., Carolina Power and Light Company,
Electric Utilities, Arizona Public Service Company.

16 See, e.g., American Electric Power Service
Corporation, Edison Electric Institute, Southwestern
Electric Power Company.

reduction.’® While both may be simple,
the formula approach is utility-specific.
As such, it can more readily
accommodate a utility's specific
circumstances and, therefore, more
closely approximates the actual cost-to-
service impact of the lower tax rate.

Commenters also cited problems with
the fixed percentage option.*# Since it is
not utility-specific, but calls for an
across-the-board reduction for all
utilities, it may be imprecise. In fact, it
may produce excessive reductions for
some utilities and allow others to
receive 2 windfall. The Commission
believes that the fixed percentage
approach would be unfair to both the
utility and the ratepayers. Additionally,
these commenters faulted the method by
which the Commission determined the
fixed reduction percentage, The
percentage reduction proposed in the
NOPR was based on a sampling of eight
rate filings which resulted in a five to
eight percent reduction in the
nonvariable portion of a utility's
revenue requirement. Commenters
argued that the sampling was too small
and was not representative of the
industry. The Commission recognizes
that there are approximately 175 ufilities
subject to the Commission’s jurisdiction.
The Commission agrees that a
determination of an appropriate fixed
percentage reduction would require
extensive sampling. Furthermore, the
Commission believes that using any
fixed percentage reduction would not
vield as accurate a result as a formula
reduction.

In view of the disadvantages of the
fixed percentage approach, the
Commission must reject the argument
that a utility should have the option of
using either the formula method or the
fixed percentage method.

Some commenters wanted the
Commission to adopt numerous filing
options.*® Others suggested that the
Commission establish some type of
simplified procedure that a utility could
use to show that its unadjusted rates
remained justified.2° The Commission
believes that multiple filing options or
additional procedures would be unduly
cumbersome. Allowing utilities to make
simplified showings that their rates are

17 See, e.g., Department of Water Resources of
the State of California. Coast Electric Power
Association. et al.

18 See, .8, Southwestern Electric Power
Company, Public Systems.

19 See, e.g., Public Service Company of
Oklahoma, Edison Electric Institute,

20 See, £.g., Pennsylvania Power & Light
Company, Central Vermont Public Service
Corporation, Public Service Company of New
Mexico.
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just and reasonable also poses
evidentiary problems, since a utility
would be free to selectively supply the
Commission with data in support of its
case. A more appropriate forum to make
such a showing is a proceeding under
either section 205 or 206 of the FPA.

D. The Formula
The adopted formula is:

D—D(E/F)
I

K=

Where

D=Composite income taxes allowable
included in rates in effect on the date
that the change in the Federal corporate
income tax rate becomes effective.

E=Composite income tax factor using the
new Federal corporate income tax rate
and the effective state income tax rate
from the rate application docket upon
which existing rates are based. This is
computed by the following formula:

composite marginal income tax rate

—compaosite marginal income tax rate

F=Composite income tax factor using the old
Federal corporate income tax rate. This
is computed by the same formula used
for determining E.

I=Test period billing units from the rate
application docket upon which the rates
that are in effect are based. Absent
extraordinary circumstances a public
utility shall use demand billing units,
This information is usually available in
Statement BG of the rate application
and/or settlement or compliance
documents.

K=Required rate reduction per billing
demand unit.

~ This formula may be broken down
into the following four-step process:

(1) Ax

4

Where

A=Income taxes allowable (exclusive of
deferred tax make-up provisions, i.e.
“South Georgia' provisions, and
investment tax credit amortizations)
included in the revenue requirement of
the public utility's rate application
docket upon which the rates in effect on
the date the Federal corporate income
tax rate change becomes effective were
finally accepted or approved. This
information is generally included in
Statement BK or BL of the filing as
revised after any summary dispositions
where revised rates were required to be
filed.

B=Revenue level in effect on the date the
change in Federal corporate income tax
rate becomes effective using test period
billing determinants, This information is
generally available from Statement BG of
the rate application and/or settlement or
compliance filing documents,

C=Revenue requirement from the rate
application docket which includes A.
This is generally included in Statement
BK or BL of the filing.

G=Income taxes allowable at the new
Federal corporate income tax rate.

H=Difference between income taxes
allowable at the new Federal corporate
income tax rate, and at the old Federal
corporate income tax rate. This is the
revenue reduction required to reflect the
reduction in the Federal corporate
income tax rate.

The Commission will use the data
provided by a public utility in the rate
application supporting its current rates
on file to determine the reduction in
rates to reflect the change in the Federal
corporate tax rate. Since a public
utility's rates generally differ, depending
on the type of service the utility
provides (firm transmission service, full
requirements service, or partial
requirements service) and for each
customer group, the utility must make a
separate rate reduction calculation for
each type of service and each customer
group.

In the first step of the formula, the
income tax allowable component (A)
from a public utility's last rate
application is multiplied by the ratio of:
(B) The test period revenues from the
rates actually in effect on July 1, 1987
(using billing determinants from
Statement BG of the public utility's rate
application) to (C) the test period
revenue requirement reported by the
public utility in its last rate application
(Statement BK or BL of the public
utility's rate application). The result (D)
represents the income tax allowable
component which, for purposes of this
rule, the Commission is presuming is

included in a public utility’s rate in
effect on the date that the change in
Federal corporate income tax rate
became effective. This figure is based on
the old Federal corporate income tax
rate, The calculation recognizes that the
public utility’s current rate level may be
designed to achieve test period revenues
lower than the revenue requirement
originally supported by the public utility
in its rate application. The difference
between generated rate levels and
revenue requirement may be due to a
variety of reasons including reductions
in rate levels due to settlement
agreements, voluntary reductions,
Commission orders, and Commission
opinions. For those rates that were
determined by Commission opinion or
equivalent order following a litigated
proceeding, the income tax allowance
from the company's finally accepted
compliance filing, exclusive of deferred
tax make-up provisions and investment
tax credit amortizations, must be used
as (D) in the formula instead of using “A
X (B/C)" as (D). For settlement rates
where the utility submitted a cost of
service supporting the settlement rate
level, the utility must use the income tax
allowable figure contained in the
settlement as (D) in the formula.

In the second step, the income tax
allowable component (D) is multiplied
by the ratio of: (E) The income tax factor
at the new Federal corporate income tax
rate to (F) the income tax factor at the
old Federal corporate income tax rate.
The result (G) represents the income tax
allowable based on the new Federal
corporate income tax rate.

In the third step of the formula, the
income tax allowable component based
on the new Federal corporate income
tax rate (G) is subtracted from the
income tax allowable component based
on the old Federal corporate income tax
rate (D). The result (H) represents the
revenue reduction necessary to reflect
the new corporate income tax rate.

Finally, in the fourth step of the
formula, the revenue reduction figure
(H) is divided by the demand billing
units reported in the public utility's last
rate application to determine the
revenue reduction per unit of billing
demand (K). Some adjustments in the
implementation of this aspect of the
formula may be allowed if, for example,
the utility’s rate is entirely energy-
based, i.e., on a per-kilowatt-hour basis,
or if the utility’s rate design incorporates
unusual features.

In applying this formula, a utility may,
by affidavit setting forth the reason,
deviate from the use of demand billing
units under extraordinary
circumstances. Under this filing
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procedure intervenors may challenge
this variation. The utility shall have the
burden of proof in showing that a
deviation from the use of demand billing
units is based on extraordinary
circumstances.

In order to expedite filings under this
rule, a utility must provide the following
in support of its rate reduction:

(A) Computations showing the
application of each step of the formula
methodology;

(B) Supporting workpapers including
(1) all intermediate calculations
necessary under the formula with
narrative explanation where appropriate
and (2) details on the derivation of all
formula inputs together with copies of
all statements and workpapers used as
source documents;

(C) Detailed explanations of all
adjustments to data shown on
supporting statements (e.g., adjustments
to exclude South Georgia provisions
from Federal Income Tax Allowable});

(D) Form of notice noting that the
rates are to be effective as of July 1,
1987;

(E) Revised rate sheets reflecting the
proposed rate reduction for every rate
schedule to which the reduction is
proposed;

(F) A list of any customers or services
for which no reduction is proposed and
the reasons for not reducing these rates.

A number of commenters raised
issues regarding application of the
formula. The Commission proposed to
base the formula reduction on data
derived from a utility's most recent rate
filing. However, several commenters
argued that the Commission should not
rely on data in a utility's last rate filing
since the data may have been filed
several years ago and may no longer
reflect a utility's true costs, and a
formula based on the data would
therefore not be valid.?!

While a utility’s specific costs may
have changed since its last rate
application, the data contained in this
application are the most comprehensive
on file at the Commission. A utility that
believes that the data supporting its
current rates no longer reflect its true
costs should file an application for a
general rate change.

The lowa Public Service Company
suggested that the Commission use data
from a utility's most recent FERC annual
report. The Commission disagrees since
rates currently being collected are based
on a utility’s last cost-of-service filing
and not annual report figures.
Furthermore, it may not be possible to

2! See, e.g., ldaho Pawer Company, Public Service
Company of New Mexico, Utah Power and Light
Company.

derive accurate data such as a utility's
income tax allowable figure from its
annual report.

In the formula, a utility's deferred tax
make-up provision is excluded from the
income taxes allowable component.
These make-up provisions are designed
to recover any deficiencies or to
eliminate any excesses in the deferred
tax reserves of a utility. Several
commenters questioned whether the
provision should be excluded in
computing the appropriate reduction.22
The Commission will consider any
corrections to a utility’s make-up
provision amortization in conjunction
with the utility’s next full rate change
application. The Commission believes
that potentially complex questions
involving any such adjustments should
be dealt with in individual FPA section
205 or 206 proceedings, where all parties
may question the necessary adjustment.
Until that time, a utility should continue
to accrue the deferred tax amortization
amount in accordance with its
previously approved plan of recovery.

Similarly, some commenters requested
that the Commission establish a method
of returning any overaccruals of a
utility's unfunded future tax liability to
the ratepayers.2® The Commission is
delaying consideration of any of these
excess accruals until a utility’s next rate
application for the same reasons
discussed above with regard to deferred
tax make-up provisions. Utilities are
required to establish a plan to return
any excess accruals in rate applications,
Until the next full rate change
application a utility would not receive a
windfall because any excess funds the
utility collects for deferred income taxes
are used as a rate base deduction until
ultimately returned to the customers,2#

Under the formula, reductions were to
be made on a per billing demand unit
basis unless there were "extraordinary
circumstances” not to do so. The NORP
requested comments as to the
appropriate circumstances under which
exceptions to the use of demand billing
units should be allowed. Although two
commenters addressed this issue,
neither provided the Commission with
specific examples of what would
constitute an extraordinary

*2 Seq, e.g., Allegheny Electric Cooperative, Inc.,
Coast Electric Power Association, ef a/.

23 See, &.g.,. Wholesale Distribution Customers,
Arkansas Public Service Commission, Indiana
Utility Consumer Counselor.

24 See Order No. 144, 46 FR 26613 (May 14, 1881},
FERC Stats. & Reg. [Regulations Preambles 1977~
1081] § 61,254 (May 8, 1981); Order No. 144-A, 47 FR
8329 (Feb. 26, 1982) and 477 FR 8991 (Mer. 2, 1981),
FERC Stats. & Regs. [Regulations Preambles (1982~
1985] 7 30,340 (Feb. 22, 1882).

circumstance.?® Therefore, the
Commission will consider these
situations on a case-by-case basis.
Intervenors may challenge such a
deviation. A utility shall have the
burden of proof in showing that a
variation from the use of demand billing
units is based on extraordinary
circumstances.

E. Rates Affected

In the NOPR, the Commission
proposed to exclude three types of
utilities from the abbreviated filing
procedure: A utility with rate filings
pending before the Commission in which
the tax component could be changed
and in which the effective date of the
rates at issue was no later than July 1,
1987; a utility that tendered rate
applications to allow an effective date
no later than July 1, 1987; or a utility
whose rates already reflected the
change in the Federal tax rate.

Some commenters suggested that
formula reductions were unwarranted
with respect to certain types of rates,
specifically wheeling rates 26 and
market-based rates.?? Since the
Commission is adopting only the
formula rate reduction method, only
rates which can be reduced by this
method are included in this rule. These
are requirements service rates (full or
partial) and firm wheeling rates.

Several commenters argued that a
formula reduction was not appropriate
for settlement rates, since the income
tax allowable component in these rates
may not be readily determinable.2? The
formula assumes, in settlement rates, a
pro-rata reduction in all of a utility's
costs. For example, if a utility proposed
revenues of $100 but settled for $75, all
of the cost components submitted in
support of the rate request to achieve
those revenues, including income taxes
allowable, would be reduced by 25
percent. The American Electric Power
Service Corporation suggested a
revision in the formula which would
attribute the difference between the rate
as filed and the settlement rate solely to
a reduction in the rate of return on
equity. Since it may be impossible to
accurately allocate the reduction among
all the different costs in a settlement
rate, the Commission believes the best
generic approach is to assume a pro-ralo
reduction in all the costs rather than
attributing the reduction to a single

28 See Pacific Gas & Electric Company, lowa
Public Service Company.

2¢ See Niagara Mohawk Power Corporation

*7 See Illinois Power Company.

28 See, £.8.. Detroit Edison Company.
Pennsylvania Power & Light Company, Edison
Electric Institute,
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factor. A utility that believes that
application of the formula would result
in inequitable treatment is encouraged
to file an application under FPA section
205.

Other commenters questioned
whether the formula could be applied to
settlement rates subject to moratorium
provisions. For moratoriums that
prohibit any rate change (increase or
decrease), the Commission is adopting a
procedure suggested by the Florida
Power & Light Company. Adjustment to
this type of rate can be made under the
abbreviated procedure, but the
Commission will defer the effective date
of the reduction until after the
moratorium term. However, if a
moratorium prohibits only rate
increases, the rate can be adjusted using
the formula singe filing for a rate
decrease would not violate the
moratorium,

Two commenters stated that a
formula reduction in phase-in rates may
not be appropriate.2® Phase-in rates
present unique problems since rates are
not computed using a conventional cost-
of-service. Consequently, the
Commission will adjust these rates on a
case-by-case basis.

F. Effective Date of Decreased Rates

The Commission proposed that, in
order to use the abbreviated filing
procedure, a utility would have to file by
June 11987, so that the proposed rates
would become effective July 1, 1987,
when the 34 percent tax rate becomes
effective.

In this final rule, the Commission is
establishing a filing timetable that
utilities must use. Rates under this
abbreviated filing are to be effective
July 1, 1987, regardless of when the rate
application is filed. To implement this
procedure, the Commission is waiving
any notice requirements in order to
make July 1 the effective date of the new
rate,30

If a utility uses the abbreviated filing
procedure, it must refund to its
customers the difference between the
rate unadjusted for the tax change and
the new rate that reflects the tax
adjustment. In order to encourage
utilities to use this procedure, the
Commission is not requiring that refunds
be made with interest.

The Commission expects that many
public utilities will file for rate
reductions under this rule. In order to
Process these applications
expeditiously, the Commission is
establishing the following filing schedule

e ——

** See Union Electric Company. Missouri Public
Service Commission.

"% See 18 CFR 35.11 (1987).

which utilities must follow. The
expiration of each of these filing periods
will provide the Commission with an
orderly and efficient basis to initiate its
section 206 review of those utilities that
do not file under this rule.

SCHEDULE FOR FILINGS

First letter of utility
name Fiting period

No later than September 15, 1987.
.. No later than September 30, 1987.
No fater than October 15, 1987.

No later than October 31, 1987.

No later than November 15, 1687.

No fater than November 30, 1987,

Some commenters suggested that the
Commission delay the effective date of
the new rates until January 1, 1988.3!
While this would be administratively
simpler, the Commission is unwilling to
do so since it would allow utilities to
overcollect during the last six months of
1987. They further argued that the June 1
filing date proposed in the NOPR did not
allow utilities sufficient time to collect
the data necessary to file. The first filing
period in the schedule established in the
final rule gives utilities at least two
months to collect this data. The
Commission believes that this is
sufficient time for a utility to prepare its
filing.

G. Tax Rate for 1987

Since the Tax Reform Act reduced the
tax rate to 34 percent effective July 1,
1987, the NOPR proposed that rate
filings under the abbreviated procedure
were to reflect this 34 percent tax rate.

Numerous commenters argued that if
a utility were to use a split tax rate of 46
percent for the first half of 1987 and 34
percent for the remaining half, it would
be violating standard accounting
practices and Internal Revenue Service
normalization requirements.®2 They
specifically cited section 15 of the
Internal Revenue Code *2 that required

91 See, e.g.. Florida Power & Light Company,
Idaho Power Company.

32 See, e.g., Deloitte, Haskins & Sells, Arthur
Anderson & Company, Kentucky Utilities Company,
Utah Power & Light Company, Commonwealth
Edison. Southern California Edison Company.

83 LR.C. 15{a) (1986) provides in part:

In any rate of tax imposed by this chapter
changes, and if the taxable year includes the
effective date of the change (unless that date is the
first day of the taxable year), then

(1) Tentative taxes shall be computed by applying
the rate for the period before the effective date of
the change, and the rate for the period and after
such date, to the taxable income for the entire
taxable year; and

(2) The tax for such taxable year shall be the sum
of that proportion of each tentative tax which the
number of days in each period bears to the number
of days in the entire taxable year,

a blended tax rate of 40 percent for 1987.
Therefore, they suggested that the
Commission also use the 40 percent tax
rate to determine the appropriate rate
reductions.

Although the commenters are correct
that income tax returns filed for the
calendar year 1987 will be required to
reflect the use of a blended rate, it does
not necessarily follow that the blended
rate is appropriate for the Commission
to use for rate-making purposes. By
using the split rate approach in which
tax rates are assumed to change on July
1, 1987, from 46 percent to 34 percent the
Commission has avoided the need to
make two rate adjustments to give
recognition to the tax rate change, one
to reflect the blended rate of
approximately 40 percent rate for
calendar year taxpayers on January 1,
1987, and a second on January 1, 1988, to
reflect the 34 percent rate. The split rate
approach also avoids having to use a
blended rate that would differ from the
40 percent rate for a utility that may
have a tax year other than a calendar
year, The Commission is not convinced
that any distortions that may be caused
by seasonal revenue patterns of a
particular utility should outweigh the
benefits that will be derived from the
generic use of a single tax rate change
date. Additionally, the Commission fails
to understand those comments where
concern was expressed that the use of a
split rate would violate the
normalization requirements of the
Internal Revenue Code. The
normalization requirements are annual
ones that relate to certain differences
between depreciation expenses on
property claimed for tax purposes and
that used for ratemaking and regulatory
accounting purposes. The required
annual normalization for property that is
in service at the beginning of the year
would, therefore, be provided through
either one-half of the year at 46 percent
and the other half at 34 percent of a full
year at 40 percent since the total amount
for the year under either approach
would be the same. Straight line
depreciation, which is used almost
universally for ratemaking purposes, is
simply not dependent upon seasonal
patterns of revenues.34

2% The Commission confronted this blended rate
issue in West Texas Utilities. 37 FERC { 61,264
(19886). In that order the Commission directed the
wlility to use a split tax rate approach for 1987. On
rehearing, 38 FERC { 61,138 (1967), the Commission
allowed the use of the blended rate because the
company's filing provided for rates at the 40 percent
tax rate for 1987 and open-ended rates reflecting the
34 percent tax rate beginning in 1988. This rule is
addressing utilities that have already been
collecting at the 46 percent tax rate for the first six
months of 1987,
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H. Interventions

In the NOPR the Commission
proposed that if any issue not directly
related to the application of the formula
were raised by an intervenor in the
abbreviated proceeding it would be
severed and automatically accorded
complaint status under FPA section 206,
The Central Vermont Public Service
Corporation suggested that, as an
inducement for utilities to file, the
Commission should dismiss these issues
without prejudice and require the
intervenor to file the section 206
complaint separately. The Commission
is adopting this suggestion. Dismissal of
ancillary issues will allow utilities to
make the abbreviated filing without
automatically triggering FPA section 206
complaints.

I. Miscellaneous Issues

Several utility commenters suggested
that the proposed rule was unnecessary
because the Commission’s current
regulations already provide for
voluntary rate reductions or
Commission-initiated section 206
investigations.?® They further
suggested that the abbreviated filing

. procedure required too much
documentation.

The Commission is promulgating this
rule to encourage utilities to file for rate
reductions. The formula established is
easy to use and should provide accurate
results. Furthermore, the scope of the
Commission's review will be limited,
and issues net relating to the formula
will be dismissed without prejudice.

The Commission is adopting a
suggestion of the Consumers Power
Company to reduce the filing
requirements, The Commission
proposed to require utilities to file
billing determinants for each of the 12
months immediately before and each of
the 12 months immediately after the
proposed effective date of the rate
change. Billing determinants are a
measure of the demand each customer
group places on a utility, Instead, in this
rule, the Commission is requiring
utilities to file billing determinants only
from the most recent 12 months
available. The Commission has
determined that future billing
determinants are not needed to evaluate
the applications tendered pursuant to
this rule.

Several commenters urged the
Commission to make the abbreviated
filing procedure mandatory.®® The

3% See Electric Utilities, Cincinnati Gas & Electric
Company.

38 See, e.g., Coast Electric Power Association, ot
al., Allegheny Electric Cooperative, Inc., Borough of
Madison, New Jersey.

Commission has no statutory authority
to require utilities to make rate
reductions under FPA section 205.97 The
Commission does intend, however, to
initiate FPA section 208 proceedings
against utilities that it believes are
overcollecting as a result of the
reduction of the tax rate.

Several commenters suggested that
the Commisgsion waive filing fees under
the abbreviated procedure.®® The
Commission is adopting this suggestion
and is waiving filing fees to encourage
the use of this voluntary procedure.

Otter Tail Power Company suggested
that the rule should exempt utilities with
minimal FERC revenues from the filing
requirements. Since the abbreviated
filing procedure is voluntary, creating
such an exemption is unneccessary.

Although commenters urged the
Commission to initiate procedures to
determine the effects of the tax rate
change on oil pipelines as well as
electric utilities, this suggestion is
outside the scope of this rulemaking.®®
For the present, the Commission will
continue to deal with oil pipeline rates
on a case-by-case basis.

The Florida Power & Light Company
suggested that the Commission esiablish
a single formula to account for any
future changes in the Federal income tax
rate. The Commission declines to adopt
the suggestion. If Congress changes the
Federal corporate income fax rate in the
future, the Commission will evaluate the
change at that time.

The Central lllinois Public Service
Company suggested that the
Commission not take any action on the
rates of a utility until the jurisdictional
state commission has had an
opportunity to adjust retail rates to
reflect the Tax Reform Act. The
Commission also declines to adopt this
suggestion. The Commission has a
statutory obligation to ensure that
electric wholesale rates are just and
reasonable. If it were to wait for states
to act first, it would be abdicating that
responsibility.

II. Regulatory Flexibility Act

The Regulatory Flexibility Act
(RFA) 4° generally requires a
description and analysis of final rules
that will have a significant economic
impact on a substantial number of small
entities.*! Specifically, if an agency

37 Rate filings under Section 205 of the Pederal
Power Act are at the discretion of the utility.

9% See, e.8., Cincinnati Gas & Electric Company,
Florida Power & Light Company.

2% See Air Transport Association of America,
Robert Abrams, Attorney General of New York.

405 U.S.C. 601-612 (1982).

41 1d. 604(a).

promulgates & final rule under the
Administrative Procedure Act (APA)*,
a final RFA analysis must contain (1) 3
statement of the need for and objectives
of the rule, (2) a summary of the issues
raised by the public comments in
response to any initial regulatory
flexibility analysis, and the agency
response to those comments, and (3) a
description of significant alternatives to
the rule consistent with the state
objectives of the applicable statute that
the agency considered and ultimately
rejected. An agency is not required to
make an RFA analysis, however, if it
certifies that a rule will not have "a
significant economic impact on a
substantial number of small entities. "+

In the proposed rule the Commission
certified that the rule would not have a
significant impact on a substantial
number of small entities. In addition, the
rule is voluntary and will be beneficial
to public utilities by providing an
expedited filing mechanism which they
might use to reflect the reduction in the
Federal corporate income tax rate.
Accordingly, the Commission certifies
that this rule will not have a “significant
economic impact on a substantial
number of small entities.”

IV. Paperwork Reduction Act

The Paperwork Reduction Act, 44
U.S.C. 3501-3520 (1982) and the Office of
Management and Budget’s (OMB)
regulations, 5 CFR Part 1320 (1987),
require that OMB approve certain
information collection requirements
imposed by agency rules. On June 8,
1987, the information collection
provisions in this final rule were
approved by OMB and assigned Control
Number 1902-0096.

V. Effective Date

The Administrative Procedure Act
permits an agency to make a substantive
rule effective prior to 30 days after its
publication in the Federal Register if the
rulemaking relieves a restriction or if the
agency finds good cause to waive the
notice period and publishes this finding
as part of the rule.44

The required finding of good cause for
waiver of the 30-day notice period with
respect to this rule is based upon the
fact that the filing procedure adopted in
this rule is voluntary. By making the ru}t’
effective immdiately, the Commission 16
allowing utilities which have already
compiled the necessary data to make
immediate filings, This will enable
Commission staff to expedite rate

42 Id. at 553,
*3 Id. 605(b).
445 1.8.C. 553(d) (1982).
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reductions to customers. In addition,
since the Commission is also relieving a
restriction on its normal filing
requirements for rate decrease filings,
the Commission finds good cause to
make the rule effective upon issuance.

List of Subjects
18 CFR Part 35

Electric power rates, Electric utilities,
Reporting and recordkeeping
requirements.

18 CFR Part 389

Reporting and recordkeeping
requirements.

In consideration of the foregoing, the
Commission amends Parts 35 and 389,
Title 18, Chapter I, Code of Federal
Regulations as set forth below.

By the Commission.
Kenneth F. Plumb,
Secretary,

PART 35—FILING OF RATE
SCHEDULES

1. The authority citation for Part 35 ig
revised to read as follows:

Authority: Department of Energy
Organization Act, 42 U.S.C. 7101-7352 (1982);
EQO. No. 12009, 3 CFR 1978 Comp., p. 142;
Independent Offices Appropriations Act, 31
U.S.C. 9701 (1982); Federal Power Act, 16
U.S.C. 791a-825r (1982); Public Utility
Fvgula!ory Policies Act, 16 U.S.C. 2601-2645
1082).

2.In § 85.13, paragraph (a)(2)(ii) is
revised to read as follows:

§35.13 Filing of changes in rate
schedules,

. . - L} *

(a) General rule, * * *

(2) Abbreviated filing
requirements. * * *

(i) For rate schedule changes other
than rate increases. (A) Except as
provided in paragraph (a)(2)(ii)(B) of this
section, any utility that files a rate
schedule change that does not provide
for a rate increase or that provides for a
fate increase that is based solely on
change in delivery points, a change in
delivery voltage, or a similar change in
service, must submit with its filing only
the information required in paragraphs
(b) and (c) of this section.

(B) Any utility that files a rate
schedule change that provides for a rate
decrease under § 35.27 of this part must
submit with its filing only the
information required by § 35.27 of this
part.

. - * -

3. Section 35.27 is added to read as
ollows:

§ 35.27 Changes of rates relating to
changes in the Federal corporate income
tax rate.

(a) Purpose, The abbreviated filing
procedure and formula for this section
are intended to permit a public utility to
make an adjustment to its rates to
reflect the decrease in the Federal
corporate income tax rate pursuant to
the Tax Reform Act of 1986. This
abbreviated filing procedure and
formula would be used by a public
utility in lieu of a more comprehensive
rate filing under § 35.13 of this part
concerning changes in rate schedules.

(b) Applicability. (1) Except as
provided in paragraph (b)(2), and (b)(3)
of this section, a public utility may use
the abbreviated filing procedure and
formula in this section to adjust its rates
to reflect the decrease in the Federal
corporate income tax rate.

(2) If a public utility has a rate case
currently pending before the
Commission in which the change in the
Federal corporate income tax rate can
be reflected, the public utility may not
use this section to adjust its rates.

(3) If a public utility has a rate
accepted for filing by the Commission
that provides for the automatic
adjustment of its rates to reflect, without
prior hearing, increases or decreases in
the Federal corporate income tax rate, it
may not use this section to adjust its
rates.

(c) Formula for rate adjustment to
reflect changes in Federal corporate
income tax rate. (1) For purposes of
establishing a rate reduction designed to
reflect a percentage decrease in the
Federal corporate income tax rate, a
public utility must use the following
formula:

D—D(E/ﬂ

where:

D=Income taxes allowable included in rates
in effect on the date that the change in
Federal corporate income tax rate
becomes effective.

E=Composite income tax factor using the
new Federal corporate income tax rate
and the effective state income tax rate
from the rate application docket upon
which existing rates are based. This is
computed by the following formula:

composite marginal
income lax rate

1-composite marginal
income tax rate

F=Composite income tax factor using the old
Federal corporate income tax rate. This
is computed by the same formula used
for determining E.

I=Test period billing units from rate
application docket upon which the rates
that are in effect are based. Absent
extraordinary circumstances a public
utility must use demand billing units.
This information is usually available in
Statement BG of the rate application
and/or settlement or compliance
documents.

K=Required rate reduction per billing
demand unit.

(2) A separate rate calculation using
this formula is required for each type of
service a public utility provides and for
each individual customer group
thereunder.

(d) Abbreviated filing requirements
for rate schedule changes due to
reductions in the Federal corporate
income tax rate. Any public utility that
files a rate schedule change providing
for a rate decrease that is based on a
change in the Federal corporate income
tax rate must submit with its finding
only the information required in
paragraphs (d)(1) and (d)(2) of this
section.

(1) General information. Any public
utility filing under this section must file
the following general information:

(i) A list of documents submitted with
the rate schedule change;

(ii) The date on which the public
utility proposes to make the rate
schedule effective;

(iii) The names and addresses of
persons to whom a copy of the rate
schedule change has been mailed;

(iv) A brief description of the rate
schedule change;

(v) A statement of the reasons for the
rate schedule change;

(vi) A showing that all requisite
agreement to the rate schedule change,
or to the filing of the rate schedule
change, including any agreement
required by contract, has in fact been
obtained;

(vii) Computations showing the
application of each step of the formula
methodology;

(viii) Supporting workpapers including
all intermediate calculations necessary
under the formula with narrative
explanation where appropriate, and
details on the derivation of all formula
inputs together with copies of all
statements and workpapers used as
source documernts;

(ix) Detailed explanations of all
adjustments to data shown on
supporting statements (e.g., adjustments
to exclude South Georgia provisions
from Federal income taxes allowable);
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(x) Form of notice stating that the
rates are to be effective July 1, 1987;

(xi) Revised rate sheets reflecting the
proposed rate reduction for every rate
schedule to which the reduction is
proposed:

(xii) A list of any customers or
services for which no reduction is
proposed and the reasons for not
reducing these rates; and

(xiii) A form of notice suitable for
publication in the Federal Register in
accordance with § 35.8 of this part.

(2) Information relating to the effect of
the rate schedule change. Any public
utility filing under paragraph (d)(1) of
this section must also file the following
information or materials:

(i) A table or statement comparing
sales and services and revenues from
sales and services under the rate
schedule to be superseded or
supplemented and under the rate
schedule change, by applying the
components of each such rate schedule
to the billing determinants for each class
of service, for each customer, and for
each delivery point or set of delivery
points that constitute a billing unit:

(A) For each of the twelve most recent
available months prior to the effective
date of the rate schedule change; and

(B)(7) If in the immediately preceding
rate change filing the public utility filed
Statements BG and BH under paragraph
(h) of § 35.13 of this part for Period I, for
each of the twelve months of Period I;
and

(2) ¥ in the immediately preceding
rate change filing Period II is the test
period, for each of the twelve months of
Period IL

(i) A comparison of the rate schedule
change and the public utility’s other
rates for similar wholesale services.

(e) Hearing issues. (1) The only issues
that may be raised by Commission staff
or any intervenor under the procedures
established in this section are:

(i) Whether or not the public utility
may file under this section,

(ii) Whether or not the formula in
§ 35.27 has been properly applied, and

(iii) Whether or not the correct
information was used in that formula.

(2) Any other issue raised will be
severed from the proceeding and
dismissed without prejudice.

(f) Effective date. Rates proposed
under the filing are to have a July 1, 1987
effective date. A public utility that
chooses to use the abbreviated filing
procedure and formula contained in this
section must make its filing according to
the following schedule:

SCHEDULE FOR FIUNGS
i hen Filing pesiod
A-B... . NO fater than September 15, 19872
[ v STRTUCRE No later than September 30, 1987.
| A No later than October 15, 1887,
M-N..... .4 No later than October 31, 1987.
(0 - el | No later than November 15, 1887.
VB forcscionsossstbio No fater than November 30, 1987,

(g) Refunds. A utility filing under this
procedure must refund to its customers
the difference between the rates
unadjusted for the tax change and the
new rate that reflects the tax
adjustment. These refunds will be made
without interest.

(h) Waiver of filing fees. Any filing
under this section may be filed without
the filing fee required by § 35.0 of this
part.

PART 389—O0OMB CONTROL NUMBERS
FOR COMMISSION INFORMATION
COLLECTION REQUIREMENTS

4. The authority citation for Part 389
continues to read as follows:

Authority: Paperwork Reduction Act of
1980 (44 U.S.C. 3501-3520) (1982).

§389.101 [Amended]

5. The table of OMB Control Numbers
in § 389.101(b) is amended by inserting
*'35.27" in numerical order in the seetion
column and ""0096"” in the corresponding
position in the OMB Control Number
column.

Appendix A

Note: This appendix will not appsar in the

Code of Federal Regulations.

1. Arthur Young

2. Public Service Company of Oklahoma
3. Cifies and Villages of Algoma, et el
4. American Electric Power Service

Corporation
5. Air Transport Association of America
6. Borough of Madison, New Jersey
7. Cincinnati Gas & Electric Company
8. Public Service Company of New Mexico
9. lllinois Power Company
10. Philadelphia Electric Company
11. Consumers Power Company
12. Missouri Public Service Commission
13. Arkansas Public Service Commission
14. Utah Power & Light Company
15. Allegheny Electric Cooperative, Inc.

16. Mississippi Power Company

17. New England Power Company

18. Union Electric Company

19. American Public Power Association
20, Whotlesale Distribution Cestomers

21. Public Systems

22, Niagara Mohawk Power Corporation
23. lowa Power & Light Company

24. Department of Water Resources of the

State of California
25. Kentucky Utilities Company
26. Pacific Gas & Electric Company
27. Central inois Public Service Company
28. Carolina Power & Light Company
29. Pennsylvania Power & Light Company

30. Saffer Utility Consultants, Inc.

31. Detroit Edison Company

32. Southwestern Electric Power Company

33. Florida Power & Light Company

34. Idaho Power Company

35. Rabert Abrams, Attorney General of New
York

36. Public Service Electric & Gas Company

37. Electric Utilities

38. Golden Spread Electric Cooperative, Inc,
et al,

39. Central Vermont Public Service
Corporation

40. Coast Electric Power Association, ef o/,

41. Colorado Public Utilities Commission

42. Deloitte, Haskins & Sells

43. Edison Electric Institute

44, Public Service Company of Colorado

45. Arthur Andersen & Company

46. Arizona Public Service Company

47. lowa Public Service Company

48. Indiana Utility Consumer Counselor

49, Otter Tail Power Company

50. Commonwealth Edison Company

51, Sierra Pacific Power Company

52. Southern California Edison Company

[FR Doc. 87-15090 Filed 7-1-87; 8:45 am|
BILLING CODE 6717-01-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Parts 522 and 556
Implantation or Injectabie Dosage
Form New Animal Drugs Not Subject
to Certification; Trenbolone Acetate

AGENCY: Food and Drug Administration.
AcTioN: Final rule.

summARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations te reflect
approval of a new animal drug
application (NADA) filed by Roussel-
Uclaf, Division Agro-Veterinaire,
providing for use of trenbolone acetate
implant for increased rate of weight gain
and improved feed efficiency in
growing-finishing feedlot heifers and
improved feed efficiency in growing-
finishing feedlot steers. FDA is also
amending the regulations to provide for
safe concentrations of trenbelone
residues in uncooked edible tissues of
cattle.

EFFECTIVE DATE: july 2, 1987.

FOR FURTHER INFORMATION CONTACT:
Jack C. Taylor, Center for Veterinary
Medicine (HFV-128), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-443-5247.

SUPPLEMENTARY INFORMATION: Roussel-
Uclaf, Division Agro-Veterinaire, 163
Avenue Gambetta, 75020, Paris, France,
is sponsor of NADA 138-612 which
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provides for use of a slow release
implanted anabolic agent, trenbolone
acelate, for increased rate of weight
gain and improved feed efficiency in
growing-finishing feedlot heifers
(Finaplix®~H} and improved feed
efficiency in growing-finishing feadlot
steers (Finaplix*-S). The NADA is
approved and the regulations are
amended by adding new 21 CFR
522.2476 to reflect the approval. In
addition, the regulations are amended
by adding new 21 CFR 556.739 to
provide for safe concentrations of
trenbolone residues in uncooked edible
tissues of cattle. The basis for approval
is discussed in the freedom of
information summary.

In accordance with the freedom of
information provisions of Part 20 (21
CFR Part 20) and § 514.11(e)(2)(ii) (21
CFR 514.11(e)(2})(ii)), a summary of
safety and effectiveness data and
information submitted to support
approval of this application may be seen
in the Dockets Management Branch
(HFA-305), Food and Drug
Administration, Rm. 4-62, 5600 Fishers
Lane, Rockville, MD 20857, from 9 a.m.
to 4 p.m., Monday through Friday.

The agency has carefully considered
the potential environmental effects of
this action and has concluded that the
action will not have a significant impact
on the human environment and that an
environmental impact statement is not
required. The agency’s finding of no
significant impact and the evidence
supporting that finding, contained in an
environmental assessment, may be seen
in the Dockets Management Branch
(address above) between 8 a.m. and 4
p.m., Monday through Friday. This
action was considered under FDA's final
rule implementing the National
Environmental Policy Act (21 CFR Part

25),

List of Subjects

21 CFR Part 522
Animal drugs.

21 CFR Part 556
Animal drugs, Foods.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
ol Food and Drugs and redelegated to
the Center for Veterinary Medicine,

Parts 522 and 556 are amended as
follows:

PART 522—IMPLANTATION OR
INJECTABLE DOSAGE FORM NEW
ANIMAL DRUGS NOT SUBJECT TO
CERTIFICATION

1. The authority citation for 21 CFR
Part 522 continues to read as follows:

Authority: Sec. 512(i), 82 Stat. 347 {21 U.S.C.
360b(i)); 21 CFR 5.10 and 5.83.

2. By adding new § 522.2476 to read as
follows:

§522.2476 Trenbolone acetate.

(a) Specifications. Each pellet for
implanting contains 20 milligrams of
trenbolone acetate.

(b) Sponsor. See 012579 in § 510.600(c)
of this chapter.

(c) Related tolerances. See § 558.739
of this chapter.

(d) Conditions of use—{(1) Heifers 200
milligrams trenbolone acetate (10 pellets
of 20 milligrams each} for increased rate
of weight gain and improved feed
efficiency in growing-finishing feedlot
heifers, use last 63 days prior to
slaughter.

(2) Steers. 140 milligrams trenbolone
acetate (7 pellets of 20 milligrams each)
for improved feed efficiency in growing-
finishing feedlot steers, use 126 days
prior to slaughter, should be reimplanted
once after 63 days.

(3) Limitations. Not for use in animals
intended for subsequent breeding or in
dairy animals. Implant in ear only.

PART 556—TOLERANCES FOR
RESIDUES OF NEW ANIMAL DRUGS IN
FOOD

3. The authority citation for 21 CFR
Part 556 continues to read as follows:

Authority: Sec. 512, 82 Stat. 343-351 (21
U.S.C. 360b); 21 CFR 5.10 and 5.83.

4, By adding new § 556.739 to read as
follows:

§ 556.739 Trenboione.

A tolerance for total trenbolone
residues in uncooked edible tissues of
cattle is not needed. The safe
concentration for total trenbolone
residues in uncooked edible tissues of
cattle is 50 parts per billion (ppb) in
muscle, 100 ppb in liver, 300 ppb in
kidney, and 400 ppb in fat. A tolerance
refers to the concentration of marker
residues in the target tissue used to
monitor for total drug residues in the
target animals. A safe concentration
refers to the total residue concentration
considered safe in edible tissues.

Dated: June 23, 1987,
Gerald B. Guest,
Director, Center for Velerinary Medicine.
[FR Doc. 87-14987 Filed 7-1-87; 8:45 am)
BILLING CODE 4160-01-M

21 CFR Part 558

New Animal Drugs for Use in Animal
Feeds; Lasalocid

AGENCY: Food and Drug Administration,
ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of a supplemental new animal
drug application (NADA) filed by
Hoffmann-La Roche, Inc., providing for
use of a free-choice mineral-vitamin
Type C lasalocid feed for pasture cattle,

EFFECTIVE DATE: July 2, 1987,

FOR FURTHER INFORMATION CONTACT:
Jack C. Taylor, Center for Veterinary
Medicine (HFV-126), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-443-5247.

SUPPLEMENTARY INFORMATION:
Hoffmann-La Roche, Inc., 340 Kingsland
St,, Nutley, NJ 07110, is sponsor of
supplemental NADA 96-298, which
provides for use of a 68-gram-per-pound
Bovatec (lasalocid) Type A article to
make a Type C lasalocid feed for
slaughter, stocker, feeder cattle, and
dairy and beef replacement heifers on
pasture for increased rate of weight
gain, The drug is consumed at a rate of
60 to 200 milligrams per head daily in a
free-choice, self-limiting supplemental
feed containing 1.06 percent lasalocid.

Based on the data and information
submitied, the supplement is approved
and the regulations in 21 CFR 558.311
are amended by revising paragraph (b),
by redesignating existing paragraph (e)
as paragraph (e)(1) and by redesignating
existing paragraphs (e)(1) through (e)(11)
as paragraphs (e)(1)(i) through (e)(1)(xi),
respectively, and by adding new
paragraph (e)(2). The basis for approval
is discussed in the freedom of
information summary,

In accordance with the freedom of
information provisions of Part 20 (21
CFR Part 20) and § 514.11(e)(2)(ii) (21
CFR 514.11(e)(2)(ii), a summary of safety
and effectiveness data and information
submitted to support approval of this
application may be seen in the Dockets
Management Branch (HFA-305), Food
and Drug Administration, Rm. 4-82, 5600
Fishers Lane, Rockville, MD 20857, from
9 a.m. to 4 p.m., Monday through Friday.

The agency has determined under 21
CFR 25.24(d)(1)(iii) that this action is of
a type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.
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List of Subjects in 21 CFR Part 558
Animal drugs, Animal feeds.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, Part
558 is amended as follows:

PART 558—NEW ANIMAL DRUGS FOR
USE IN ANIMAL FEEDS

1. The authority citation for 21 CFR
Part 558 continues to read as follows:

Authority: Sec. 512, 82 Stat. 343-351 (21
U.S.C. 360b); 21 CFR 5.10, 5.83.

2. Section 558.311 is amended by
revising paragraph (b), by redesignating
existing paragraph (e) as paragraph
(e)(1) and by redesignating existing
paragraphs (e)(1) through (e)(11) as
paragraphs (e)(1)(i) through (e)(1)(xi),
respectively, and by adding new
paragraph (e)(2), to read as follows:

§558.311 Lasalocid.

* » . »

(b) Approvals. Type A medicated
articles approved for sponsors identified
in § 510.600(c) of this chapter for use as
in paragraph (e) of this section as
follows:

(1) 3.0, 3.3, 3.8, 4.0, 4.3, 4.4, 5.0, 5.1, 5.5,
5.7, 6.0, 6.3, 6.7, 7.2, 7.5, 8.0, 8.3, 10.0, 12.5,
15, 20, and 50 percent activity to No.
000004 for use as in paragraphs (e)(1) (i),
(if), (ii1), (iv), and (x) of this section.

(2) 15 percent activity to No. 000007 as
provided by No. 000004 for use as in
paragraph (e)(1){v) of this section.

(3) 15, 20, 33.1, and 50 percent activity
to No. 000004 for use in cattle feeds as in
paragraphs (e)(1) (vi), (vii), (ix), and (xi)
of this section, and for use in sheep as in
paragraph (e)(1)(viii) of this section.

(4) 15 percent activity to No. 000004
for use in free-choice, mineral-vitamin
Type C ruminant feeds as in paragraph
(e)(2) of this section.

(e) L -

(2) It is used as a free-choice mineral
Type C feed as follows:

(i) Specifications.

Interna-
tional
feed No.

Ingredient

Defluorinated Phosphate
(20.5 percent Calcium,
18.5 percent
Phosphorus)

Sodium Chloride (Salt)

Calcium Carbonate (38
percent Caicium)...

Cottonseed Meal

6-01-080
6-04-152

6-01-069
5-01-621

Interna-
tional

Ingredient
b feed No.

Potassium Chloride
Selenium Premix (0.02
percent Selenium) ?
Dried Cane Molasses
Magnesium Sulfate
Vitamin Premix !
Magnesium Oxide
Potassium Sulfate
Trace Mineral Premix !
Bovatec Premix (68
grams per pound)

4-04-695
6-02-758

6-02-756

1 Content of the vitamin and trace mineral
Breemixes may be varied; however, they shouid
comparable to those used by the firm for
other free-choice feeds. Formulation modifica-
tions require FDA approval prior to marketing.
The amount of selenium and ethylenediamine
dihydroiodide (EDDI) must comply with pub-
lished regulations. For selenium (21 CFR
573.920): up to 120 parts per million in a
mixture for free-choice feeding at a rate not to
exceed an intake of 3 milligrams per head per
day. For EDDI (51 FR 11483; April 3, 1986):
10 milligrams per head per day.

(ii) Amount. 68 grams per ton (0.0075
percent),

(iii) Indications for use. Cattle, for
increased rate of weight gain.

(iv) Limitations. For pasture cattle
(slaughter, stocker, feeder cattle, and
dairy and beef replacement heifers);
feed continuously on a free-choice basis
at a rate of 60 to 200 milligrams
lasalocid per head per day; each use of
this Type C free-choice feed must be the
subject of an approved FD-1900 as
provided in § 510.455 of this chapter.

(v) Sponsor. See No. 000004 in
§ 510.600(c) of this chapter.

Dated: June 25, 1987,
Donald A, Gable,
Acting Associate Director for New Animal
Drug Evaluation, Center for Veterinary
Medicine.
[FR Doc. 87-14966 Filed 7-1-87; 8:45 am]
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DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Parts 1 and 602
[T.D.8145]

Income Tax; Allocation of Interest
Expense Among Expenditures

AGENCY: Internal Revenue Service,
Treasury.

ACTION: Temporary regulations.

SUMMARY: This document contains
temporary regulations relating to the
allocation of interest expense among a
taxpayer's expenditures. Changes to the

applicable tax law were made by the
Tax Reform Act of 1986 (the “Act"). The
temporary regulations affect taxpayers
subject to the passive loss limitation, the
investment interest limitation, or the
disallowance of deductions for personal
interest and provide them with the
guidance needed to comply with the
law. The text of the temporary
regulations set forth in this document
also serves as the text of the proposed
regulations for the notice of proposed
rulemaking on this subject in the
Proposed Rules section of this issue of
the Federal Register.

EFFECTIVE DATE: The temporary
regulations are effective with respect to
interest expense paid or accrued in
taxable years beginning after December
31, 1986.

FOR FURTHER INFORMATION CONTACT:
Michael ]. Grace of the Legislation and
Regulations Division, Office of Chief
Counsel, Internal Revenue Service, 1111
Constitution Avenue NW., Washington,
DC 20224, Attention: CC:LR:T, (202) 566-
3288 (not a toll-free call).

SUPPLEMENTARY INFORMATION:
Background

This document amends the Income
Tax Regulations (26 CFR Part 1) to
provide temporary rules relating to the
allocation of interest expense for
purposes of applying the limitations on
passive activity losses and credits,
investment interest, and personal
interest. The temporary regulations
reflect the amendment of the Internal
Revenue Code of 1986 (the “Code") by
sections 501 and 511 of the Act (100 Stal.
2233 and 2244), which added sections
469 (relating to the limitation on passive
activity losses and credits) and 163(h)
(relating to the disallowance of
deductions for personal interest) and
amended section 163(d) (relating to the
limitation on investment interest).

Section 469 provides that deductions
from passive activities generally may
not offset income other than passive
income. Section 163(d}{1) limits the
invesiment interest deduction of a
noncorporate taxpayer for any taxable
year to the taxpayer's net investment
income for the taxable year. Section
163(h)(1) disallows deductions for
personal interest paid or accrued by a
noncorporate taxpayer. Qualified
residence interest described in section
163(h)(3) does not constitute personal
interest.

Section 469(e)(1)(A)(i)(1II) provides
that in determining the income or loss
from any passive activity there shall not
be taken into account interest expense
properly allocable to certain items of
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gross income including gross income
from interest, dividends, annuities, or
royalties not derived in the ordinary
course of a trade or business. Section
469(k)(4) provides that the Secretary of
the Treasury shall prescribe such
regulations as may be necessary or
appropriate to carry out the provisions
of section 469, including regulations
which provide for the determination of
the allocation of interest expense for
purposes of section 469.

The Joint Explanatory Statement of
the Committee of Conference
accompanying the Act (the “Conference
Report”) states that the conferees
anticipate the Treasury will issue
regulations providing guidance to
taxpayers with respect to interest
allocation, The Conference Report
further provides that these regulations
should be consistent with the purpose of
the passive loss rules to prevent
sheltering of income from personal
services and portfolio investments with
passive losses, and that the regulations
should attempt to avoid inconsistent
allocations of interest deductions under
different Code provisions.

Although regulations allocating
interest expense are specifically
authorized by section 469(k)(4), these
regulations are being published under
section 163 because it is believed most
laxpayers seeking guidance concerning
the tax treatment of interest expense
will first consult the regulations under
section 163.

Scope of Rules

These temporary regulations prescribe
rules for allocating interest expense for
purposes of applying the passive loss
limitation and the limitations on
investment interest and personal
interest. Except as otherwise
specifically provided, these rules do not
control the allocation of interest for
other purposes (e.g., the windfall profit
tax). Other limitations on the
deductibility of interest expense
generally apply without regard to the
manner in which interest expense is
allocated under the temporary
regulations. Thus, for example, section
265(a)(2) may disallow deductions for
interest expense allocated under the
temporary regulations to an expenditure
in connection with a trade or business
producing taxable income. Similarly,
section 263A(f) may require the
capitalization of interest allocated under
the temporary regulations to a
noncapital expenditure. (The temporary
regulations provide, however, that
interest expense allocated to a personal
expenditure cannot be capitalized.)
Interest expense may also be deferred to
@ later year by one of the other

limitations on the deductibility of
interest (by the operation, for example,
of section 267(a}(2)). In that case, the
interest expense is allocated to
expenditures under the temporary
regulations as it would have been had
the deferral provision not applied, but is
not taken into account for purposes of
applying the passive loss, investment
interest and personal interest limitations
until the taxable year in which the
deferral provision ceases to apply.
Qualified residence interest is
deductible without regard to the manner
in which such interest is allocated under
these rules.

Allocation Rules in General

Interest expense on a debt is allocated
in the same manner as the debt to which
the interest relates is allocated. Debt is
allocated by tracing disbursements of
the debt proceeds to specific
expenditures. Thus, the allocation of
interest is not affected by the use of an
interest in any property to secure
repayment of the debt to which the
interest relates. The regulations provide
specific rules for determining the
manner in which debt is allocated if the
debt proceeds are deposited to the
borrower’s account. Rules are also
provided for cases in which debt
proceeds are not disbursed to the
borrower (as in the case of seller
financing) or in which the borrower
receives debt proceeds in cash.

Interest expense generally is subject
to the limitation applicable to the
expenditure to which the underlying
debt is allocated. Thus, for example, if
debt proceeds are allocated to an
expenditure in connection with a
passive activity, any otherwise
allowable deduction for interest
expense on the debt is subject to the
passive loss limitation.

Specific Rules for Allocation of Debt

If debt proceeds are deposited to the
borrower’s account, and the account
also contains unborrowed funds, the
debt generally is allocated to
expenditures by treating subsequent
expenditures from the account ag made
first from the debt proceeds to the
extent thereof. If the proceeds of two or
more debts are deposited in the account,
the proceeds are treated as expended in
the order in which they were deposited.

There are two exceptions to this rule.
First, a taxpayer may treat any
expenditure made from an account
within 15 days after debt proceeds are
deposited in the account as made from
those proceeds to the extent thereof.
Second, if an account consists solely of
debt proceeds and interest income on
the proceeds, the taxpayer may treat

any expenditure as made first from the
interest income to the extent of such
income at the time of the expenditure.

Special ruies apply if the debt
proceeds are not disbursed to the
borrower. If the lender disburses the
proceeds directly to a person selling
property or providing services to the
borrower, the disbursement is treated as
an expenditure from the debt proceeds.
If the debt does not involve cash
disbursements (as in the case of
assumptions or seller financing), the
debt is treated as if the borrower had
made an expenditure from the debt
proceeds for the property, services, or
other purpose to which the debt relates.

A taxpayer may treat any cash
expenditure made within 15 days after
receiving debt proceeds in cash as made
from the debt proceeds. In any other
case, debt proceeds received in cash are
treated as used to make personal
expenditures,

Treatment of Amounts Held in an
Account

Amounts held in an account are
treated as property held for investment,
regardless of whether the account bears
interest. Thus, debt is allocated to an
investment expenditure when the debt
proceeds are deposited in an account,
Debt allocated to such an investment
expenditure is reallocated in accordance
with the rules described above when the
debt proceeds are expended from the
account. In general, the reallocation
occurs on the date of the expenditure,
but the taxpayer may elect to reallocate
the debt as of the first day of the month
in which the expenditure occurs (or the
day on which the debt proceeds are
deposited in the account, if later). A
taxpayer may use this first-day-of-the-
month convention only if all other
expenditures from the account during
that month are similarly treated.

Repayments and Refinancings

Debt repayments are applied against
the debt in a manner intended to
minimize the limitations on the
deductibility of interest expense, For
example, if a debt is allocated to a
personal expenditure and an
expenditure in connection with a
passive activity, a repayment will be
applied first against the portion of the
debt allocated to the personal
expenditure.

A special rule applies in the case of a
repayment made from the proceeds of
another debt. To the extent the proceeds
of the other debt are used for the
repayment, such debt is allocated to the
expenditures to which the repaid debt
was allocated. The normal allocation
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rules apply, however, to the extent
proceeds of the debt are used for
purposes other than the repayment.

Reallocation of Debt

Debt allocated to an expenditure
properly chargeable to capital account
with respect to an asset must be
reallocated whenever the asset is sold
or the nature of the use of the asset
changes. For example, if a debt-financed
asset used in a trade or business is
converted to personal use, the debt must
be reallocated to a personal
expenditure. If the proceeds from the
disposition of an asset exceed the
amount of debt allocated to the asset,
the proceeds from the disposition are
treated in the same manner as an
account containing both borrowed and
unborrowed funds. The extent to which
expenditures from this account are
made from debt proceeds is determined
under the normal allocation rules. A
similar rule applies in the case of
deferred payment sales.

Debt in Connection with Passthrough
Entities

Interest expense of partnerships and S
corporations, and of partners and S
corporation shareholders, is generally
allocated in the same manner as the
interest expense of other taxpayers.
Special rules will be provided, however,
for cases in which partnerships and S
corporations distribute debt proceeds to
interest holders in the entity, and for
cases in which taxpayers incur debt to
acquire or increase their interests in
partnerships or S corporations. The
treatment of these transactions is not
addressed in these temporary
regulations because the Internal
Revenue Service is still studying the
interest-allocation issues such
transactions raise and invites public
comment.

Mass Asset Situations

The temporary regulations provide
that debt allocated to an asset must be
reallocated when the asset is sold or the
nature of the use of the asset changes
(for example, from use in a passive
activity to use in a former passive
activity). The Internal Revenue Service
realizes that the application of this rule
may be difficult in the case of taxpayers
who continually acquire and dispose of
debt-financed inventory or other assets
and invites public comment on possible
wel;ys to facilitate administrability of the
rule.

Transitional Rules

The temporary regulations apply to
interest expense paid or accrued in

taxable years beginning after December

31, 1986, regardless of when the
underlying debt was incurred. In certain
cases, however, the manner in which
interest expense is allocated may be
determined under a transitional rule.

The first transitional rule applies to
expenditures made on or before August
3, 1987. Under this transitional rule, a
taxpayer may treat any expenditure
made from an account within 90 days
after debt proceeds are deposited in the
account or any cash expenditure made
within 90 days after receiving debt
proceeds in cash as made from the debt
proceeds to the extent thereof. As
previously described, the rules
applicable to expenditures made after
August 3, 1987 permit taxpayers to treat
an expenditure in this manner only if it
is made within 15 days after the debt
proceeds are deposited or received in
cash.

Under the second transitional rule,
debt outstanding on December 31, 1986,
that is properly attributable to a
business or rental activity is allocated to
the assets held for use or sale to
customers in such business or rental
activity. Debt is properly attributable to
a business or rental activity for purposes
of this transitional rule if the taxpayer
has properly and consistently deducted
interest expense (including interest
expense subject to limitation under
section 163(d) before its amendment by
section 511 of the Act) on the debt on
Schedule C, E, or F of Form 1040 in
computing income or loss from the
business or rental activity for taxable
years beginning before January 1, 1987.

Debt subject to the second transitional
rule must be allocated among assets in a
reasonable and consistent manner.
Examples of allocations of debt that are
not reasonable and consistent include (i)
an allocation of debt to goodwill in
excess of the basis of the goodwill, and
(ii) an allocation of debt to an asset in
excess of the fair market value of the
asset if the amount of debt allocated to
any other asset is less than the fair
market value (lesser of basis or fair
market value in the case of goodwill) of
such other asset. A market value in the
case of goodwill) of such other asset. A
taxpayer shall specify the manner in
which debt is allocated under this
second transitional rule by attaching an
allocation statement to the taxpayer's
return for the first taxable year
beginning after December 31, 1986. If the
taxpayer does not file an allocation
statement or fails to allocate the debt in
a reasonable and consistent manner, the
Commissioner will allocate the debt.

Debt allocated to an asset under the
second transitional rule may be repaid

or refinanced after December 31, 1986,
or there may be a disposition or change
in use of the asset after that date, The
effect of these events is determined
under the normal repayment,
refinancing and reallocation rules. Thus,
for example, if an asset is sold after
December 31, 1986, any debt allocated to
the asset under the second transitional
rule must be reallocated. Similarly, a
repayment or refinancing of debt subject
to the transitional rule is treated in the
same manner as a repayment or
refinancing of any other debt.

The second transitional rule does not
apply if the taxpayer elects to allocate
debt outstanding on December 31, 1986,
based on the use of the debt proceeds
(taking into account the first transitional
rule). The election not to apply the
transitional rule is made by attaching an
election statement to the taxpayer's
return for the first taxable year
beginning after December 31, 1986.

In addition, the applicability of the
transitional rule may be limited in the
case of debt of a partnership or S
corporation used to fund a distribution
or loan to a partner or shareholder.
Transitional issues with respect to such
debt will be addressed in the special
rules to be provided for passthrough
entities.

Alternative Allocation Methods and
Possible Antiabuse Rules

In developing the tracing method of
interest allocation in these temporary
regulations, the Internal Revenue
Service seriously considered allocation
based on pro rata apportionment of
interest expense among a taxpayer's
assets. Pro rata apportionment accords
with the notion that money is fungible,
regardless of whether borrowed or
earned, and is used in certain Code
provisions such as section 864(e).
Depending on the apportionment base.
recordkeeping requirements may be less
burdensome than under a tracing
regime. An apportionment approach
may also result in lower transaction
costs because taxpayers would have
less incentive to arrange borrowings and
expenditures based on the tax
consequences.

Despite these possible advantages,
the Service rejected pro rata
apportionment for a number of reasons.
First, there is not theoretically or
practically satisfactory overall
apportionment base. The use of either
adjusted or unadjusted basis as an
apportionment base could distort the
amount of debt associated with
particular assets. Apportionment based
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on the fair market value of assets might
result in more appropriate allocations,
but would also require burdensome and
otherwise unnecessary appraisals of
asset value.

Second, in order to apportion the
proper amount of interest expense to
consumer assets, taxpayers would be
required 1o determine and report either
the basis or fair market value of all
consumer assets. Many taxpayers would
consider such requirements unduly
intrusive and burdensome, In addition, it
would be extremely difficult to enforce
such requirements.

Third, any general apportionment
base would have to be adjusted in
various ways in order to allocate a
reasonable amount of interest to
noncapital expenditures. For example,
to maintain the integrity of the rule that
personal interest is not deductible, it
might be necessary to apportion some
interest to personal consumption.
Similarly, labor-intensive businesses
would be disadvantaged relative to
capital-intensive businesses unless
expenditures for noncapital items such
as salaries, supplies, and research and
development were capitalized for
interest allocation purposes.

Finally, a rule apportioning debt
among all of a taxpayer’s assets would
distort certain economic decisions by
ignoring the fact that such decisions are
made by comparing the marginal cost of
borrowing, the marginal return from an
expenditure, and the opportunity costs
of liquidating other assets in order to
make the expenditure with unborrowed
funds.

Despite the practical and theoretical
problems that a comprehensive pro rata
apportionment system would present,
the Service is not foreclosing the
possibility that future regulations may
impose some form of pro rata
apportionment.

The Service recognizes that some
laxpayers will attempt to manipulate the
fracing rules in the temporary
regulations to maximize their interest
deductions. For example, a sole
proprietor may be able to maximize the
amount of fully deductible interest
expense allocated to trade or business
expenditures by borrowing to pay
business expenses and making personal
expenditures from business receipts.
Similarly, upper-income taxpayers may
have sufficient liguidity to make
business and investment expenditures
from borrowed funds and personal
expenditures from unborrowed funds,
Finally, the fact that the allocation of
interest expense is not affected by the
Use of any property to secure repayment
of a debt may permit manipulation. For
txample, a taxpayer may use

unborrowed funds to purchase an
automobile for personal use, incur debt
secured by that asset, and use the debt
proceeds to replace the unborrowed
funds.

The Service therefore is considering
rules to prevent abuses of the tracing
method. For example, taxpayers whose
gross income and total interest expense
exceed specified amounts might be
treated as having a minimum amount of
personal interest. Alternatively, such
taxpayers might be required to allocate
interest expense based on pro rata
apportionment. The rule that the
security for a debt is irrelevant for
purposes of allocating interest expense
on the debt might be modified in certain
cases involving debt secured by an asset
and incurred within a short period of
time after the purchase of the asset. The
Service invites comment on these
approaches and on other possible
methods of preventing abuses of the
rules in the temporary regulations.

Special Analyses

The Commissioner of Internal
Revenue has determined that this
temporary rule is not a major rule as
defined in Executive Order 12291 and
that a regulatory impact analysis
therefore is not required. A general
notice of proposed rulemaking is not
required by 5 U.S.C. 553 for temporary
regulations. Accordingly, the temporary
regulations do not constitute regulations
subject to the Regulatory Flexibility Act
(5 U.S.C. chapter 6).

The collection of information
requirements contained in this
regulation have been submitted to the
Office of Management and Budget
(OMB) in accordance with the
requirements of the Paperwork
Reduction Act of 1980. These
requirements have been approved by
OMB,

Drafting Information

The principal author of these
temporary regulations is Michael J,
Grace of the Legislation and Regulations
Division of the Office of Chief Counsel,
Internal Revenue Service. However,
personnel from other offices of the
Internal Revenue Service and Treasury
Department participated in developing
regulations on matters of both substance
and style.

List of Subjects
26 CFR 1.61-1—1.281-4

Income taxes, Taxable income,
Deductions, Exemptions.

26 CFR Part 602

Reporting and recordkeeping
requirements.

Adoption of amendments to the
regulations

For the reasons set out in the
preamble, Subchapter A, Part 1, and
Subchapter H, Part 602, of Title 26,
Chapter 1 of the Code of Federal
Regulations are amended as set {orth
below:

Income Tax Regulations
Part 1—[Amended]

Paragraph 1. The authority for Part 1
is amended by adding the following
citation:

Authority: 26 U.S.C. 7805. * * * Section
1.163-8T also issued under 26 U.S.C. 469
k)(4).

Par. 2. The following new section is
added to Part 1 in the appropriate place:

§ 1.163-8T Allocation of interest expense
among expenditures (temporary).

(a) In general—(1) Application. This
section prescribes rules for allocating
interest expense for purposes of
applying sections 469 (the “passive loss
limitation") and 163 (d) and (h) (the
“nonbusiness interest limitations").

(2) Cross-references. This paragraph
provides an overview of the manner in
which interest expense is allocated for
the purposes of applying the passive
loss limitation and nonbusiness interest
limitations and the manner in which
interest expense allocated under this
section is treated. See paragraph (b) of
this section for definitions of certain
terms, paragraph (c) for the rules for
allocating debt and interest expense
among expenditures, paragraphs (d) and
(e) for the treatment of debt repayments
and refinancings, paragraph (j) for the
rules for reallocating debt upon the
occurrence of certain events, paragraph
(m) for the coordination of the rules in
this section with other limitations on the
deductibility of interest expense, and
paragraph (n) of this section for effective
date and transitional rules.

(3) Manner of allocation, In general,
interest expense on a debt is allocated
in the same manner as the debt to which
such interest expense relates is
allocated. Debt is allocated by tracing
disbursements of the debt proceeds to
specific expenditures. This section
prescribes rules for tracing debt
proceeds to specific expenditures.

(4) Treatment of interest expenses—{i)
General rule. Except as otherwise
provided in paragraph (m) of this section
(relating to limitations on interest
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expense other than the passive loss and
nonbusiness interest limitations),
interest expense allocated under the
rules of this section is treated in the
following manner:

(A) Interest expense allocated to a
trade or business expenditure (as
defined in paragraph (b)(7) of this
section) is taken into account under
section 163 (h)(2)(A):

(B) Interest expense allocated to a
passive activity expenditure (as defined
in paragraph (b)(4) of this section) or a
former passive activity expenditure (as
defined in paragraph (b)(2) of this
section) is taken into account for
purposes of section 469 in determining
the income or loss from the activity to
which such expenditure relates;

(C) Interest expense allocated to an
investment expenditure (as defined in
paragraph (b)(3) of this section) is
treated for purposes of section 163(d) as
investment interest;

(D) Interest expense allocated to a
personal expenditure (as defined in
paragraph (b)(5) of this section) is
treated for purposes of section 163(h) as
personal interest; and

(E) Interest expense allocated to a
portfolio expenditure (as defined in
paragraph (b)(6) of this section] is
treated for purposes of section
469(e)(2)(B)(ii) as interest expense
described in section 469(e)(1)(A)(i)(I11).

(ii) Examples. The following examples
illustrate the application of this
paragraph (a)(4):

Example (1). Taxpayer A, an individual,
incurs interest expense allocated under the
rules of this section to the following
expenditures:
$6,000 Passive activity expenditure.
$4,000 Personal expenditure.

The $6,000 interest expense allocated to the
passive activity expenditure is taken into
account for purposes of section 469 in
computing A's income or loss from the
activity to which such interest relates.
Pursuant to section 163(h), A may not deduct
the $4,000 interest expense allocated to the
personal expenditure (except to the extent
such interest is qualified residence interest,
within the meaning of section 163(h})(3)).

Example {2). (i) Corporation M, a closely
held C corporation (within the meaning of
section 469 (j)(1)) has $10,000 of interest
expense for a taxable year. Under the rules of
this section, M's interest expense is allocated
to the following expenditures:
$2,000 Passive activity expenditure.
$3,000 Portfolio expenditure.
$5,000 Other expenditures.

(ii) Under section 163(d)(3)(D) and this
paragraph (a)(4), the $2,000 interest expense
allocated to the passive activity expenditure
is taken into account in computing M's
passive activity loss for the taxable year, but,
pursuant to section 469(e)(1) and this
paragraph (a)(4), the interest expense
allocated to the portfolio expenditure and the

other expenditures is not taken into account
for such purposes.

(iii) Since M is a closely held C corporation,
its passive activity loss is allowable under
section 469(e)(2)(A) as a deduction from net
active income. Under section 469(e)(2)(B) and
this paragraph (a)(4). the $5,000 interest
expense allocated to other expenditures is
taken into account in computing M’s net
active income, but the interest expense
allocated to the passive activity expenditure
and the portfolio expenditure is not taken
into account for such purposes.

(iv) Since M is a corporation, the $3,000
interest expense allocated to the portfolio
expenditure is allowable without regard to
section 163(d). If M were an individual,
however, the interest expense allocated to
the portfolio expenditure would be treated as
investment interest for purposes of applying
the limitation of section 163(d).

(b) Definitions. For purposes of this
section—

(1) “Former passive activity” means
an activity described in section 469(f)(3),
but only if an unused deduction or credit
(within the meaning of section 469(f)(1)
(A) or (B)) is allocable to the activity
under section 469(b) for the taxable
year.

(2) “Former passive activity
expenditure” means an expenditure that
is taken into account under section 469
in computing the income or loss from a
former passive activity of the taxpayer
or an expenditure (including an
expenditure properly chargeable to
capital account) that would be so taken
into account if such expenditure were
otherwise deductible.

(8) “Investment expenditure” means
an expenditure (other than a passive
activity expenditure) properly
chargeable to capital account with
respect to property held for investment
(within the meaning of section
163(d)(5)(A)) or an expenditure in
connection with the holding of such
property.

(4) “Passive activity expenditure”
means an expenditure that is taken into
account under section 469 in computing
income or loss from a passive activity of
the taxpayer or an expenditure
(including an expenditure properly
chargeable to capital account) that
would be so taken into account if such
expenditure were otherwise deductible.
For purposes of this section, the term
“passive activity expenditure” does not
include any expenditure with respect to
any low-income housing project in any
taxable year in which any benefit is
allowed with respect to such project
under section 502 of the Tax Reform Act
of 1986,

(5) “Personal expenditure” means an
expenditure that is not a trade or
business expenditure, a passive activity
expenditure, or an investment
expenditure.

(6) “Portfolio expenditure” means an
investment expenditure properly
chargeable to capital account with
respect to property producing income of
a type described in section 469(e)(1)(A)
or an investment expenditure for an
expense clearly and directly allocable to
such income.

(7) “Trade or business expenditure"
means an expenditure (other than a
passive activity expenditure or an
investment expenditure) in connection
with the conduct of any trade or
business other than the trade or
business of performing services as an
employee.

(c) Allocation of debt and interest
expense—(1) Allocation in accordance
with use of proceeds. Debt is allocated
to expenditures in accordance with the
use of the debt proceeds and, except as
provided in paragraph (m) of this
section, interest expense accruing on a
debt during any period is allocated to
expenditures in the same manner as the
debt is allocated from time to time
during such period. Except as provided
in paragraph (m) of this section, debt
proceeds and related interest expense
are allocated solely by reference to the
use of such proceeds, and the allocation
is not affected by the use of an interest
in any property to secure the repayment
of such debt or interest. The following
example illustrates the principles of this
paragraph (c)(1):

Example. Taxpayer A, an individual,
pledges corporate stock held for investment
as security for a loan and uses the debt
proceeds to purchase an automobile for
personal use. Interest expense accruing on
the debt is allocated to the personal
expenditure to purchase the automobile even
though the debt is secured by investment
property.

(2) Allocation period—(i) Allocation
of debt. Debt is allocated to an
expenditure for the period beginning on
the date the proceeds of the debt are
used or treated as used under the rules
of this section to make the expenditure
and ending on the earlier of—

(A) The date the debt is repaid; or

(B) The date the debt is reallocated in
accordance with the rules in paragraphs
(c)(4) and (j) of this section.

(ii) Allocation of interest expense—
(A) In general. Except as otherwise
provided in paragraph (m) of this
section, interest expense accruing on a
debt for any period is allocated in the
same manner as the debt is allocated
from time to time, regardless of when
the interest is paid.

(B) Effect of compounding. Accrued
interest is treated as a debt until it is
paid and any interest accruing on
unpaid interest is allocated in the same
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manner as the unpaid interest is
allocated. For the taxable year in which
a debt is reallocated under the rules in
paragraphs (c) (4) and (j) of this section,
however, compound interest accruing on
such debt (other than compound interest
accruing on interest that accrued before
the beginning of the year) may be
allocated between the original
expenditure and the new expenditure on
a straight-line basis (i.e., by allocating
an equal amount of such interest
expense to each day during the taxable
vear). In addition, a taxpayer may treat
a year as consisting of 12 30-day months
for purposes of allocating interest on a
straight-line basis,

(C) Accrual of interest expense. For
purposes of this paragraph (c)(2)(ii}, the
amount of interest expense that accrues
during any period is determined by
taking into account relevant provisions
of the loan agreement and any
applicable law such as sections 183(e),
483, and 1271 through 1275.

(iii) Examples. The following
examples illustrate the principles of this
paragraph (c)(2):

Exemple (1). (i) On January 1, taxpayer B, a
calendar year taxpayer, borrows $1,000 at an
interest rate of 11 percent, compounded
semiannually. B immediately uses the debt
proceeds to purchase an investment security.
On July 1, B sells the investment security for
$1,000 and uses the sales proceeds to make a
passive activity expenditure, On December
31, B pays accrued interest on the $1,000 debt
for the entire year.

(i) Under this paragraph (¢}(2) and
paragraph (j) of this section, the $1,000 debt is
allocated to the investment expenditure for
the period from January 1 through june 30,
and to the passive activity expenditure from
July 1 through December 31. Interest expense
éccruing on the $1,000 debt is allocated in
accordance with the allocation of the debt
from time to time during the year even though
the debt was allocated to the passive activity
expenditure on the date the interest was
paid, Thus, the $55 interest expense for the
periad from January 1 through June 30 is
allocated to the investment expenditure. In
addition, during the period from July 1
through December 31, the interest expense
allocated to the investment expenditure is a
debt, the proceeds of which are treated as
used to make an investment expenditure.
Accordingly, an additional $3 of interest
expense for the period from july 1 through
December 31 (855x.055) is allocated to the
investment expenditure. The remaining $55 of
interest expense for the period from July 1
through December 31 ($1,000 X .055) is
allocated to the passive activity expenditure.

(iif) Alternatively, under the rule in
paragraph (c)(2)(ii)(B) of this section, B may
allocate the interest expense on a straight-
line basis and may alsa treal the year as
Consisting of 12 30-day months for this
purpose. In that case, $56.50 of interest
expense (180/360 % $113) would be allocated
'o the investment expenditure and the
femaining $56.50 of interest expense would

be allocated to the passive activity
expenditure,

Example (2). On January 1. 1988, taxpayer
C borrows $10,000 at an interest rate of 11
percent, compounded annually. All interest
and principal on the debt is payable in a
lump sum on December 31, 1992, C
immediately uses the debt proceeds to make
a passive activity expenditure. C materially
participates in the activity in 1990, 1991, and
1992. Therefore, under paragraphs (c)(2) (i)

and (j) of this section, the debt is allocated to
a passive activity expenditure from January
1, 1988, through December 31, 1989, and to a
former passive activity expenditure from
January 1, 1990, through December 31, 1992,
In accordance with the loan agreement (and
consistent with § 1.1272-1(d)(1) of the
proposed regulations, 51 FR 12022, April 8,
1988), interest expense accruing during any
period is determined on the basis of annual
compounding. Accordingly, the interest
expense on the debl is allocated as follows:

Year Amount

Expenditure

1989...

$10,000 x .11

4 11,100 X .11

12,321 X .11 = 1,355

1,355 x 2,321/12,321

1,355 X 10,000/12,321

13,676 X .11 = 1,504
1,504 x 2,576/13,676
1,504 x 11,100/13,676

15,180 x .11 = 1,670
1,670 x 2,859/15,180
1,670 x 12,321/15,180

Passive activity.
Passive activity.

Passive activity.
Former passive activity.

Passive activity,
Former passive activity.

Passive activity.
Former passive activity.

(e) Allocation of debt; proceeds not
disbursed to borrower—(i) Third-party
financing. If a lender disburses debt
proceeds to a person other than the
borrower in consideration for the sale or
use of property, for services, or for any
other purpose, the debt is treated for
purposes of this section as if the
borrower used an amount of the debt
proceeds equal to such disbursement to
make an expenditure for such property,
services, or other purpose.

(i) Debt assumptions not involving
cash disbursements. If a taxpayer incurs
or assumes a debt in consideration for
the sale or use of property, for services,
or for any other purpose, or takes
property subject to a debt, and no debt
proceeds are disbursed to the taxpayer,
the debt is treated for purposes of this
section as if the taxpayer used an
amount of the debt proceeds equal to
the balance of the debt outstanding at
such time to make an expenditure for
such property, services, or other
purpose.

(4) Allocation of debt; proceeds
deposited in boerrower’s account—{i)
Treatment of deposit. For purposes of
this section, a deposit of debt proceeds
in an account is treated as an
investment expenditure, and amounts
held in an account (whether or not
interest bearing) are treated as property
held for investment. Debt allocated to
an account under this paragraph (c)(4)(i)
must be reallocated as required by

paragraph (j) of this section whenever
debt proceeds held in the account are
used for another expenditure. This
paragraph (c)(4) provides rules for
determining when debt proceeds are
expended from the account. The
following example illustrates the
pringiples of this paragraph (c)(4){i):

Example. Taxpayer C, a calendar year
taxpayer, borrows $100,000 on January 1 and
immediately uses the proceeds 1o open a
noninterest-bearing checking account. No
other amounts are deposited in the account
during the year, and no portion of the
principal amount of the debt is repaid during
the year. On April 1, C uses $20,000 of the
debt proceeds held in the account for a
passive activity expenditure. On September
1, C uses an additional $40,000 of the debt
proceeds held in the account for a personal
expenditure. Under this paragraph (c)(4)(i),
from January 1 through March 31 the entire
$100,000 debt is allocated to an investment
expenditure for the account. From April 1
through August 31, $20,000 of the debt is
allocated to the passive activity expenditure,
and $80,000 of the debt is allocated to the
investment expenditure for the account. From
September 1 through December 31, $40,000 of
the debt is allocated to the personal
expenditure, $20,000 is allocated to the
passive activity expenditure, and $40,000 is
allocated to an investment expenditure for
the account.

(ii) Expenditures from account;
general ordering rule. Except as
provided in paragraph (c)(4)(iii) (B) or
(C) of this section, debt proceeds
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deposited in an account are treated as
expended before—

(A) Any unborrowed amounts held in
the account at the time such debt
proceeds are deposited; and

(B) Any amounts (borrowed or
unborrowed) that are deposited in the
account after such debt proceeds are
deposited.

The following example illustrates the
application of this paragraph (c)(4)(ii):

Example. On January 10, taxpayer E opens
a checking account, depositing $500 of
proceeds of Debt A and $1,000 of unborrowed
funds. The following chart summarizes the
transactions which occur during the year
with respect to the account:

Transaction

$500 proceeds of Debt A
and $1,000 unborowed
funds deposited.

$500 proceeds of Debt B
deposited.

$800 personal expenditure.

$700 passive activity ex-
penditure.

$1,000 proceeds of Debt C
deposited.

$800 investment expendi-
ture.

$600 personal expenditure.

The $800 personal expenditure is treated as
made from the $500 proceeds of Debt A and
$300 of the proceeds of Debt B. The $700
passive activity expenditure is treated as
made from the remaining $200 proceeds of
Debt B and $500 of unborrowed funds. The
$800 investment expenditure is treated as
made entirely from the proceeds of Debt C.
The $600 personal expenditure is treated as
made from the remaining $200 proceeds of
Debt C and $400 of unborrowed funds, Under
paragraph (c)(4)(i) of this section, debt is
allocated to an investment expenditure for
periods during which debt proceeds are held
in the account.

(iii) Expenditures from account;
supplemental ordering rules.—(A)
Checking or similar accounts. Except as
otherwise provided in this paragraph
(c){4)(iii), an expenditure from a
checking or similar account is treated as
made at the time the check is written on
the account, provided the check is
delivered or mailed to the payee within
a reasonable period after the writing of
the check. For this purpose, the taxpayer
may treat checks written on the same
day as written in any order. In the
absence of evidence to the contrary, a
check is presumed to be written on the
date appearing on the check and to be
delivered or mailed to the payee within
a reasonable period thereafter. Evidence
to the contrary may include the fact that
a check does not clear within a

reasonable period after the date
appearing on the check.

(B) Expenditures within 15 days after
deposit of borrowed funds. The taxpayer
may treat any expenditure made from
an account within 15 days after debt
proceeds are deposited in such account
as made from such proceeds to the
extent thereof even if under paragraph
(c)(4)(ii) of this section the debt
proceeds would be treated as used to
make one or more other expenditures.
Any such expenditures and the debt
proceeds from which such expenditures
are treated as made are disregarded in
applying paragraph (c)(4)(ii) of this
section. The following examples
illustrate the application of this
paragraph (c)(4)(iii)(B):

Example (1). Taxpayer D incurs a $1,000
debt on June 5 and immediately deposits the
proceeds in an account (“Account A"). On
June 17, D transfers $2,000 from Account A to
another account (“Account B"). On June 30, D
writes a $1,500 check on Account B for a
passive activity expenditure. In addition,
numerous deposits of borrowed and
unborrowed amounts and expenditures occur
with respect to both accounts throughout the
month of June. Notwithstanding these other
transactions, D may treat $1.000 of the
deposit to Account B on June 17 as an
expenditure from the debt proceeds
deposited in Account A on June 5. In
addition, D may similarly treat $1,000 of the
passive activity expenditure on June 30 as
made from debt proceeds treated as
deposited in Account B on June 17.

Example (2). The facts are the same as in
the example in paragraph (c}(4)(ii) of this
section, except that the proceeds of Debt B
are deposited on February 11 rather than on
January 11. Since the $700 passive activity
expenditure occurs within 15 days after the
proceeds of Debt B are deposited in the
account, E may treat such expenditure as
being made from the proceeds of Debt B to
the extent thereof. If E treats the passive
activity expenditure in this manner, the
expenditures from the account are treated as
follows: The $800 personal expenditure is
treated as made from the $500 proceeds of
Debt A and $300 of unborrrowed funds. The
$700 passive activity expenditure is treated
as made from the $500 proceeds of Debt B
and $200 of unborrowed funds. The remaining
expenditures are treated as in the example in
paragraph (c)(4)(ii) of this section.

(C) Interest on segregated account. In
the case of an account consisting solely
of the proceeds of a debt and interest
earned on such account, the taxpayer
may treat any expenditure from such
account as made first from amounts
constituting interest (rather than debt
proceeds) to the extent of the balance of
such interest in the account at the time
of the expenditure, determined by
applying the rules in this paragraph
(c)(4). To the extent any expenditure is
treated as made from interest under this
paragraph (c)(4)(iii)(C), the expenditure

is disregarded in applying paragraph
(c)(4)(ii) of this section.

(iv) Optional method for determining
date of reallocation. Solely for the
purpose of determining the date on
which debt allocated to an account
under paragraph (c)(4)(i) of this section
is reallocated, the taxpayer may treat all
expenditures made during any calendar
month from debt proceeds in the
account as occurring on the later of the
first day of such month or the date on
which such debt proceeds are deposited
in the account. This paragraph (c})(4)(iv)
applies only if all expenditures from an
account during the same calendar month
are similarly treated. The following
example illustrates the application of
this paragraph (c)(4)(iv):

Example. On January 10, taxpayer G opens
a checking account, depositing $500 of
proceeds of Debt A and $1,000 of unborrowed
funds. The following chart summarizes the
transactions which occur during the year
with respect to the account (note that these
facts are the same as the facts of the example
in paragraph (c)(4)(ii) of this section):

Transaction

$500 proceeds of Debt A
and $1,000 unborrowed
funds deposited.

$500 proceeds of Debt B
deposited.

$800 personal expenditure.

.| $700 passive activity ex-
penditure.

$1,000 proceeds of Debt C
deposited.

$800 investment expendi-

ture.
$600 personal expenditure.

Assume that G chooses to apply the
optional rule of this paragraph (c)(4)(iv) to all
expenditures. For purposes of determining the
date on which debt is allocated to the $800
personal expenditure made on February 17,
the $500 treated as made from the proceeds
of Debt A and the $300 treated as made from
the proceeds of Debt B are treated as
expenditures occurring on February 1.
Accordingly, Debt A is allocated to an
investment expenditure for the account from
January 10 through January 31 and to the
personal expenditure from February 1
through December 31, and $300 of Debt B is
allocated to an investment expenditure for
the account from January 11 through January
31 and to the personal expenditure from
February 1 through December 31. The
remaining $200 of Debt B is allocated to an
investment expenditure for the account from
January 11 through January 31 and to the
passive activity expenditure from February 1
through December 31. The $800 of Debt C
used to make the investment expenditure on
November 24 is allocated to an investment
expenditure for the account from June 21
through October 31 and to an investment
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expenditure from November 1 through
December 31. The remaining $200 of Debt C is
allocated to an investment expenditure for
the accoun! from June 21 through November
30 and to a personal expenditure from
December 1 through December 31.

(v) Simultaneous deposits—(A) In
general. If the proceeds of two or more
debts are deposited in an account
simultaneously, such proceeds are
treated for purposes of this paragraph
(c)(4) as deposited in the order in which
the debts were incurred.

(B) Order in which debts incurred. If
two or more debts are incurred
simultaneously or are treated under
applicable law as incurred
simultaneously, the debts are treated for
purposes of this paragraph (c)(4)(v) as
incurred in any order the taxpayer
selects.

(C) Borrowings on which interest
accrues ot different rates. If interest
does not accrue at the same fixed or
variable rate on the entire amount of a
borrowing, each portion of the
borrowing on which interest accrues at
a different fixed or variable rate is
ireated as a separate debt for purposes
of this paragraph (c)(4)(v).

(vi) Multiple accounts. The rules in
this paragraph (c)(4) apply separately to
each account of a taxpayer.

(5) Allocation of debt; proceeds
received in cash—{i) Expenditure within
15 days of receiving debt proceeds. If a
laxpayer receives the proceeds of a debt
in cash, the taxpayer may treat any cash
expenditure made within 16 days after
receiving the cash as made from such
debt proceeds to the extent thereof and
may treat such expenditure as made on
the date the taxpayer received the cash.
The following example illustrates the
rule in this paragraph (c)(5)(i):

Example. Taxpeyer F incurs a $1,000 debt
on August 4 and receives the debt proceeds
in cash, F deposits $1,500 cash in an account
on August 15 and on August 27 writes a
check on the account for a passive activity
expenditure. In addition, F engages in
numerous other cash transactions throughout
the month of August, and numerous deposits
of borrowed and unborrowed amounts and
expenditures occur with respect to the
account during the same period.
Notwithstanding these other transactions, F
may treat $1,000 of the deposit on August 15
s an expendilure made from the debt
Proceeds on August 4. In addition, under the
rule in paragraph (c)(4)(v)(B) of this section, F
may treat the passive activity expenditure on
August 27 as made from the $1.000 debt
proceeds treated as deposited in the account.

(i) Other expenditures. Except as
provided in paragraphs (c)(5) (i) and (iii)
of this section, any debt proceeds a
laxpayer (other than a corporation)
receives in cash are treated as used to
make personel expenditures. For

purposes of this paragraph (c)(5), debt
proceeds are received in cash if, for
example, a withdrawal of cash from an
account is treated under the rules of this
section as an expenditure of debt
proceeds.

(iii) Special rules for certain
taxpayers.[Reserved.]

(6) Special rules—(i) Qualified
residence debt. [Reserved.)

(ii) Debt used to pay interest. To the
extent proceeds of a debt are used to
pay interest, such debt is allocated in
the same manner as the debt on which
such interest accrued is allocated from
time to time. The following example
illustrates the application of this
paragraph (c}(6)(ii):

Example. On January 1, taxpayer H incurs
8 debt of $1,000, bearing interest at an annual
rate of 10 percent, compounded anmnually,
payable at the end of each year (“Debt A"). H
immediately opens a checking account, in
which H deposits the proceeds of Debt A. No
other amounts are deposited in the account
during the year. On April 1, H writes a check
for a personal expenditure in the amount of
$1,000. On December 31, H borrows $100
(“Debt B") and immediately uses the
proceeds of Debt B to pay the accrued
interest of $100 on Debt A. From January 1
through March 31, Debt A is allocated, under
the rule in paragraph (c){4)(i) of this section,
to the investment expenditure for the
account. From April 1 through December 31,
Debt A is allocated to the personal
expenditure. Under the rule in paragraph
{e)(2)(ii) of this section, $25 of the interest on
Debt A for the year is allocated to the
investment expenditure, and $75 of the
interest on Debt A for the year is allocated to
the personal expenditure. Accordingly, for
the purpose of allocating the interest on Debt
B for all periods until Debt B is repaid, $25 of
Debt B is allocated to the investment
expenditure, and $75 of Debt B is allocated to
the personal expenditure.

(iii) Debt used to pay borrowing
costs—(A) Borrowing costs with respect
to different debt. To the extent the
proceeds of a debt (the “ancillary debt”)
are used to pay borrowing costs (other
than interest) with respect to another
debt (the “primary debt"), the ancillary
debt is allocated in the same manner as
the primary debt is allocated from time
to time. To the extent the primary debt
is repaid, the ancillary debt will
continue to be allocated in the same
manner as the primary debt was
allocated immediately before its
repayment, The following example
illustrates the rule in this paragraph
(c)(B)(iii)(A):

Example. Taxpayer 1 incurs debts of
$60,000 (“Debt A”) and $10,000 (“"Debt B"). 1
immediately uses $30,000 of the proceeds of
Debt A to make a trade or business
expenditure, $20,000 to make a passive
activity expenditure, and $10,000 to make an
investment expenditure. I immediately use

$3,000 of the proceeds of Debt B to pay
borrowing costs (other than interest) with
respect to Debt A (such as loan origination,
loan commitment, abstract, and recording
fees) and deposits the remaining $7,000 in an
account. Under the rule in this paragraph
(c}(B)(iii){A). the $3,000 of Debt B used to pay
expenses of incurring Debt A is allocated
$1,500 to the trade or business expenditure
($3,000 x $30,000/$60,000), $1,000 to the
passive activity expenditure ($3,000 x
$20,000/$60,000), and $500 ($3,000 x $10,000/
$60,000) to the investment expenditure. The
manner in which the $3,000 of Debt B used to
pay expenses of incurring Debt A is allocated
may change if the allocation of Debt A
changes, but such allocation will be
unaffected by any repayment of Debt A. The
remaining $7,000 of Debt B is allocated to an
investment expnditure for the account until
such time, if any, as this amount is used for a
different expenditure.

(B) Borrowing costs with respect to
same debl. To the extent the proceeds of
a debt are used to pay borrowing costs
(other than interest) with respect to such
debt, such debt is allocated in the same
manner as the remaining debt is
allocated from time to time. The
remaining debt for this purpose is the
portion of the debt that is not used to
pay borrowing costs (other than interst)
with respect to such debt. Any
repayment of the debt is treated as a
repayment of the debt allocated under
this paragraph (c)(6)(iii)(B) and the
remaining debt is the same proportion
as such amount bear to each other. The
following example illustrates the
application of this paragraph
(c)(6){iii)(B):

Example. (i) Taxpayer ] borrows $85,000.
The lender disburses $80,000 of this amount
to ], retaining $5,000 for borrowing costs
(other than interest) with respect to the loan,
] immediately uses $40,000 of the debt
proceeds to make a personal expenditure,
$20,000 to make a passive activity
expenditure, and $20,000 to make an
investment expenditure. Under the rule in
this paragraph (c)(6)(iii)(B), the $5,000 used to
pay borrowing costs is allocated $2,500
($5,000 X $40,000/$80,000) to the personal
expenditure, $1,250 ($5,000 % $20,000/$80,000)
to the investment expenditure. The manner in
which this $5,000 is allocated may change if
the allocation of the remaining $80,000 of
debt is changed.

(i} Assume that | repays $50,000 of the
debt. The repayment is treated as a
repayment of $2,941 ($50,000 x $5,000/$85,000)
of the debt used to pay borrowing costs and a
repayment of $47.059 {$50,000 x $80,000/
$85,000) of the remaining debt. Under
paragraph (d) of this section, ] is treated as
repaying the $42,500 of debt allocated to the
personal expenditure ($2,500 of debt used to
pay borrowing costs and $40,000 of remaining
debt). In addition, assuming that under
paragraph (d)(2) ] chooses to treat the
allocation to the passive activity expenditure
as having occurred before the allocation to
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the investment expenditure, | is treated as
repaying $7.500 of debt allocated to the
passive activity expenditure ($441 of debt
used to pay borrowing costs and $7,059 of
remaining debt).

(iv) Allocation of debt before actual
receipt of debt proceeds. If interest
properly accrues on a debt during any
period before the debt proceeds are
actually received or used to make an
expenditure, the debt is allocated to an
investment expenditure for such period.

(7) Antiabuse rules. [Reserved.]

(d) Debt repayments—(1) General
ordering rule. If, at the time any portion
of a debt is repaid, such debt is
allocated to more than one expenditure,
the debt is treated for purposes of this
section as repaid in the following order:

(i) Amounts allocated to personal
expenditures;

(ii) Amounts allocated to investment
expenditures and passive activity
expenditures (other than passive
activity expenditures described in
paragraph (d)(2)(iii) of this section);

(iii) Amounts allocated to passive
activity expenditures in connection with
a rental real estate activity with respect
to which the taxpayer actively
participates (within the meaning of
section 469(i));

(iv) Amounts allocated to former
passive activity expenditures; and

(v) Amounts allocated to trade or
business expenditures and to
expenditures described in the last
sentence of paragraph (b)(4) of this
section,

(2) Supplemental ordering rules for
expenditures in same class. Amounts
allocated to two or more expenditures
that are described in the subdivision of
paragraph (d)(1) of this section (e.g.,
amounts allocated to different personal
expenditures) are treated as repaid in
the order in which the amounts were
allocated (or reallocated) to such
expenditures. For purposes of this
paragraph (d)(2), the taxpayer may treat
allocations and reallocations that occur
on the same day as occurring in any
order (without regard to the order in
which expenditures are treated as made
under paragraph (c)(4)(iii)(A) of this
section).

(3) Continuous borrowings. In the case
of borrowings pursuant to a line of
credit or similar account or arrangement
that allows a taxpayer to borrow funds
periodically under a single loan
agreement—

(i) All borrowings on which interest
accrues at the same fixed or variable
rate are treated as a single debt: and

(ii) Borrowings or portions of
borrowings on which interest accrues at
different fixed or variable rates are
treated as different debts, and such

debts are treated as repaid for purposes
of this paragraph (d) in the order in
which such borrowings are treated as
repaid under the loan agreement.

(4) Examples. The following
examples illustrate the application of
this paragraph (d):

Example (1). Taxpayer B borrows $100,000
(“Debt A") on July 12, immediately deposits
the proceeds in an account, and uses the debt
proceeds to make the following expenditures
on the following dates:

August 31—8340,000 passive aclivity
expenditure #1.

October 5—8$20,000 passive activity
expenditure #2,

December 24—$40,000 personal expenditure.

On January 19 of the following year, B
repays $90,000 of Debt A (leaving $10,000 of
Debt A outstanding). The $40,000 of Debt A
allocated to the personal expenditure, the
$40,000 allocated to passive activity
expenditure #1, and $10,000 of the $20,000
allocated to passive activity expenditure #2
are treated as repaid.

Example (2). (i) Taxpayer A obtains a line
of credit. Interest on any borrowing on the
line of credit accrues at the lender's “prime
lending rate” on the date of the borrowing
plus two percentage points. The loan
documents provide that borrowings on the
line of credil are treated as repaid in the
order the borrowings were made. A borrows
$30,000 ("Borrowing #1"') on the line of credit
and immediately uses $20,000 of the debt
proceeds to make a personal expenditure
(“personal expenditure #1'') and $10,000 to
make a trade or business expenditure (“trade
or business expenditure #1"'). A subsequently
borrows another $20,000 (*'Borrowing #2") on
the line of credit and immediately uses
$15,000 of the debt proceeds to make a
personal expenditure {(“personal expenditure
#2") and $5,000 to make a trade or business
expenditure (“trade or business expenditure
#2"). A then repays $40,000 of the
borrowings.

(ii) If the prime lending rate plus two
percentage points was the same on both the
date of Borrowing #1 and the date of
Borrowing #2, the borrowings are treated for
purposes of this paragraph (d) as a single
debt, and A is treated as having repaid
$35,000 of debt allocated to personal
expenditure #1 and personal expenditure #2,
and $5,000 of debt allocated to trade or
business expenditure #1.

(iii) If the prime lending rate plus two
percentage points was different on the date
of Borrowing #1 and Borrowing #2, the
borrowings are treated as two debts, and, in
accordance with the loan agreement, the
$40,000 repaid amount is treated as a
repayment of Borrowing #1 and $10,000 of
Borrowing #2. Accordingly, A is treated as
having repaid $20,000 of debt allocated to
personal expenditure #1, $10,000 of debt
allocated to trade or business expenditure
#1, and $10,000 of debt allocated to personal
expenditure #2.

(e) Debt refinancings—(1) In general.
To the extent proceeds of any debt (the
“replacement debt") are used to repay
any portion of a debt, the replacement

debt is allocated to the expenditures to
which the repaid debt was allocated.
The amount of replacement debt
allocated to any such expenditure is
equal to the amount of debt allocated to
such expenditure that was repaid with
proceeds of the replacement debt. To
the extent proceeds of the replacement
debt are used for expenditures other
than repayment of a debt, the
replacement debt is allocated to
expenditures in accordance with the
rules of this section.

(2) Example. The following example
illustrates the application of this
paragraph (e):

Example. Taxpayer C borrows $100,000
(“Debt A”) on July 12, immediately deposits
the debt proceeds in an account, and uses the
proceeds to make the following expenditures
on the following dates (note that the facts of
this example are the same as the facts of
example (1) in paragraph (d)(4) of this
section):

August 31—840,000 passive activity
expenditure #1.

October 5—8$20,000 passive activity
expenditure #2,

December 24—8$40,000 personal expenditure
#1.

On January 19 of the following year, C
borrows $120,000 (“Debt B") and uses $20,000
of the proceeds of repay $90,000 of Debt A
(leaving $10,000 of Debt A outstanding). In
addition, C uses $30,000 of the proceeds of
Debt B to make a personal expenditure
(“personal expenditure #2"), Debt B is
allocated $40,000 to personal expenditure #1.
$40,000 to passive activity expenditure #1,
$10,000 to passive activity expenditure #2,
and $30,000 to personal expenditure #2.
Under paragraph (d)(1) of this section, Deb! B
will be treated as repaid in the following
order: (1) amounts allocated to personal
expenditure #1, (2) amounts allocated to
personal expenditure #2, (3) amounts
allocated to passive activity expenditure #1,
and (4) amounts allocated to passive activity
expenditure #2.

(f) Debt allocated to distributions by
passthrough entities. [Reserved)

(g) Repayment of passthrough entity
debt. [Reserved|

(h) Debt allocated to expenditures for
interests in passthrough entities.
[Reserved]

(i) Allocation of debt to loans between
passthrough entities and interest
holders. [Reserved)

(i) Reallocation of debt—(1) Debt
allocated to capital expenditures—(i)
Time of reallocation. Except as provided
in paragraph (j)(2) of this section, debt
allocated to an expenditure properly
chargeable to capital account with
respect to an asset (the “first
expenditure") is reallocated to another
expenditure on the earlier of—




Federal Register / Vol.

52, No. 127 [ Thursday, July 2, 1987 / Rules and Regulations

25005

(A) The date on which proceeds from
a disposition of such asset are used for
another expenditure; or

(B) The date on which the character of
the first expenditure changes (e.g., from
a passive activity expenditure to an
expenditure that is not a passive activity
expenditure) by reason of a change in
the use of the asset with respect to
which the first expenditure was
capitalized.

(ii) Limitation on amount reallocated.
The amount of debt reallocated under
paragraph (j}(1)(i){A) of this section may
not exceed the proceeds from the
disposition of the asset. The amount of
debt reallocated under paragraph
(j)(1)(i)(B) of this section may not exceed
the fair market value of the asset on the
date of the change in use. In applying
this paragraph (j)(1)(ii) with respect to a
debt in any case in which two or more
debts are allocable to expenditures
properly chargeable to capital account
with respect to the same asset, only a
ratable portion (determined with respect
to any such debt by dividing the amount
of such debt by the aggregate amount of
all such debts) of the fair market value
or proceeds from the disposition of such
asset shall be taken into account.

(iit) Treatment of loans made by the
taxpayer. Except as provided in
paragraph (j){1)(iv) of this section, an
expenditure to make a loan is treated as
an expenditure properly chargeable to
capital account with respect to an asset,
and for purposes of paragraph
(iM(1){i)(A) of this section any repayment
of the loan is treated as a disposition of
the asset. Paragraph (j)(3) of this section
applies to any repayment of a loan in
installments,

(iv) Treatment of accounts. Debt
allocated to an account under paragraph
{c)(4)(i) of this section is treated as
allocated to an expenditure properly
chargeable to capital account with
respect to an asset, and any expenditure
from the account is treated as a
disposition of the asset. See paragraph
(c)(4) of this section for rules under
which debt proceeds allocated to an
account are treated as used for another
expenditure.

(2) Disposition proceeds in excess of
debt. If the proceeds from the
disposition of an asset exceed the
amount of debt reallocated by reason of
such disposition, or two or more debts
are reallocated by reason of the
disposition of an asset, the proceeds of
the disposition are treated as an account
to which the rules in paragraph (c)(4) of
this section apply.

(3) Special rule for deferred payment
sales. If any portion of the proceeds of a
disposition of an asset are received
subsequent to the disposition—

(i) The portion of the proceeds to be
received subsequent to the disposition is
treated for periods prior to the receipt as
used to make an investment
expenditure; and

(ii) Debt reallocated by reason of the
disposition is allocated to such
investment expenditure to the extent
such debt exceeds the proceeds of the
disposition previously received {other
than proceeds used to repay such debt).

(4) Examples. The following examples
illustrate the application of this
paragraph (j):

Example (1). On January 1, 1888, taxpayer
D sells an asset for $25,000. Inmediately
before the sale, the amount of debt allocated
to expenditures properly chargeable to
capital account with respect to the asset was
$15,000. The proceeds of the disposition are
treated as an account consisting of $15,000 of
debt proceeds and $10,000 of unborrowed
funds to which paragraph (c}(4) of this
section applies. Thus, if D immediately makes
a $10,000 personal expenditure from the
proceeds and within 15 days deposits the
remaining proceeds in an account, D may,
pursuant to paragraph (c)(4)(iii)(B) of this
section, treat the entire $15,000 deposited in
the account as proceeds of a debt.

Example (2). The facts are the same as in
example (1) except that, instead of receiving
all $25,000 of the sale proceeds on January 1,
1988, D receives 5,000 on that date, $10,000 on
January 1, 1989, and $10,000 on January 1,
1990. D does not use any portion of the sale
proceeds to repay the debt, Between January
1, 1988, and December 31, 1988, D is treated
under paragraph (j)(3) of this section as
making an investment expenditure of $20,000
to which $10,000 of debt is allocated. In
addition, the remaining $5,000 of debt is
reallocated on January 1, 1988, in accordance
with D's use of the sales proceeds received
on that date. Between January 1, 1989, and
December 31, 1989, D is treated as making an
investment expenditure of $10,000 to which
no debt is allocated. In addition, as of
January 1, 1989, $10,000 of debt is reallocated
in accordance with D's use of the sales
proceeds received on that date.

Example 3. The facts are the same as in
example (2), except that D immediately uses
the $5,000 sale proceeds received on January
1, 1988, to repay $5.000 of the $15,000 debt.
Between January 1, 1988, and December 31,
1988, D is treated as making an investment
expenditure of $20,000 to which the remaining
balance {$10,000) of the debt is reallocated.
The results in 1989 are as described in
example (2).

(k) Modification of rules in the case of
interest expense allocated to foreign
source income. [Reserved.]

(1) Reserved.

(m) Coordination with other
provisions—(1) Effect of other
limitations—{i) In general. All debt is
allocated among expenditures pursuant
to the rules in this section, without
regard to any limitations on the
deductibility of interest expense on such

debt. The applicability of the passive
loss and nonbusiness interest limitations
to interest on such debt, however, may
be affected by other limitations on the
deductibility of interest expense.

(ii) Disallowance provisions. (Interest
expense that is not allowable as a
deduction by reason of a disallowance
provision (within the meaning of
paragraph (m)(7)(ii) of this section) is
not taken into account for any taxable
year for purposes of applying the
passive loss and nonbusiness interest
limitations.

(iii) Deferral provisions. Interest
expense that is not allowable as a
deduction for the taxable year in which
paid or accrued by reason of a deferral
provision (within the meaning of
paragraph (m)(7)(iii) of this section) is
allocated in the same manner as the
debt giving rise to the interest expense
is allocated for such taxable year. Such
interest expense is taken into account
for purposes of applying the passive loss
and nonbusiness interest limitations for
the taxable year in which such interest
expense is allowable under such
deferral provision.

(iv) Capitalization provisions. Interest
expense that is capitalized pursuant to a
capitalization provision (within the
meaning of paragraph (m}(7)(i) of this
section) is not taken into account as
interest for any taxable year for
purposes of applying the passive loss
and nonbusiness interest limitations.

(2) Effect on other limitations—{i)
General rule. Except as provided in
paragraph (m){2](ii) of this section, any
limitation on the deductibility of an item
(other than the passive loss and
nonbusiness interest limitations) applies
without regard to the manner in which
debt is allocated under this section.
Thus, for example, interest expense
treated under section 265(a)(2) as
interest on indebtedness incurred or
continued to purchase or carry
obligations the interest on which is
wholly exempt from Federal income tax
is not deductible regardless of the
expenditure to which the underlying
debt is allocated under this section.

(ii) Exception. Capitalization
provisions (within the meaning of
paragraph (m)(7)(i) of this section) do
not apply to interest expense allocated
to any personal expenditure under the
rules of this section.

(3) Qualified residence interest.
Qualified residence interest (within the
meaning of section 163(h)(3)) is
allowable as a deduction without regard
to the manner in which such interest
expense is allocated under the rules of
this section. In addition, qualified
residence interest is not taken into
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account in determining the income or
loss from any activity for purposes of
section 469 or in determining the amount
of investment interest for purposes of
section 163(d). The following example
illustrates the rule in this paragraph
(m)(3):

Example. Taxpayer E, an individual, incurs
a $20,000 debt secured by a residence and
immediately uses the proceeds to purchase
an automobile exclusively for E's personal
use. Under the rules in this section, the debt
and interest expense on the debt are
allocated to a personal expenditure. If,
however, the interest on the debt is qualified
residence interest within the meaning of
section 163(h)(3), the interest is not treated as
personal interest for purposes of section
163(h),

(4) Interest described in section
163(h)(2)(E). Interest described in
section 163(h){2)(E) is allowable as a
deduction without regard to the rules of
this section.

() Interest on deemed distributee
debt. [Reserved.]

(6) Examples. The following examples
illustrate the relationship between the
passive loss and nonbusiness interest
limitations and other limitations on the
deductibility of interest expense:

Example (1). Debt is allocated pursuant to
the rules in this section to an investment
expenditure for the purchase of taxable
investment securities. Pursuant to section
265{a)(2), the debt is treated as indebtedness
incurred or continued to purchase or carry
obligations the interest on which is wholly
exempt from Federal income tax, and,
accordingly, interest on the debt is
disallowed. If section 265(a)(2) subsequently
ceases to apply (because, for example, the
taxpayer ceases to hold any tax-exempt
obligations), and the debt at such time
continues to be allocated to an investment
expenditure, interest on the debt that accrues
after such time is subject to section 163(d).

Example (2). An accrual method taxpayer
incurs a debt payable to a cash method
lender who is related to the taxpayer within
the meaning of section 267(b). During the
period in which interest on the debt is not
deductible by reason of section 267(a)(2), the
debt is allocated to a passive activity
expenditure. Thus, interest that accrues on
the debt for such period is also allocated to
the passive activity expenditure. When such
interest expense becomes deductible under
section 267(a)(2), it will be allocated to the
passive activity expenditure, regardless of
how the debt is allocated at such time.

Example (3). A taxpayer incurs debt that is
allocated under the rules of this section to an
investment expenditure. Under section
263A(f). however, interest expense on such
debt is capitalized during the production
period (within the meaning of section
263A(f){4)(B)) of property used in a passive
activity of the taxpayer. The capitalized
interest expense s not allocated to the
investment expenditure, and depreciation

deductions attributable to the capitalized

i interest expense are subject to the passive

loss limitation as long as the property is used
in a passive activity. However, interest
expense on the debt for periods after the
production period is allocated to the
investment expenditure as long as the debt
remains allocated to the investment
expenditure.

(7) Other limitations on interest
expense—{i) Capitalization provisions.
A capitalization provision is any
provision that requires or allows interest
expense to be capitalized. Capitalization
provisions include sections 263(g),
263A(f), and 266.

(ii) Disallowance provisions. A
disallowance provision is any provision
(other than the passive loss and
nonbusiness interest limitations) that
disallows a deduction for interest
expense for all taxable years and is not
a capitalization provision. Disallowance
provisions include sections 163(f)(2),
264(a)(2), 264(a)(4), 265(a)(2), 265(b)(2),
279(a), 291(e)(1)(B)(ii), 805(b)(1), and
834(c)(5).

(iii) Deferral provisions. A deferral
provision is any provision (other than
the passive loss and nonbusiness
interest limitations) that disallows a
deduction for interest expense for any
taxable year and is not a capitalization
or disallowance provision. Deferral
provisions include sections 267(a)(2),
465, 1277, and 1282.

(n) Effective date—{1) In general. This
section applies to interest expense paid
or accrued in taxable years beginning
after December 31, 1986.

(2) Transitional rule for certain
expenditures. For purposes of
determining whether debt is allocated to
expenditures made on or before August
3, 1987, paragraphs (c)(4)(iii)(B) and
(c)(5)(i) of this section are applied by
substituting “90 days” for “15 days."

(3) Transitional rule for certain debt—
(i) General rule. Except as provided in
paragraph (n)(3)(ii) of this section, any
debt outstanding on December 31, 1986,
that is properly attributable to a
business or rental activity is treated for
purposes of this section as debt
allocated to expenditures properly
chargeable to capital account with
respect to the assets held for use or for
sale to customers in such business or
rental activity. Debt is properly
attributable to a business or rental
activity for purposes of this section
{regardless of whether such debt
otherwise would be allocable under this
section to expenditures in connection
with such activity) if the taxpayer has
properly and consistently deducted
interest expense (including interest

subject to limitation under section 163(d)
as in effect prior to the Tax Reform Act
of 1986) on such debt on Schedule C. E,
or F of Form 1040 in computing income
or loss from such business or rental
activity for taxable years beginning
before January 1, 1987. For purposes of
this paragraph (n)(3), amended returns
filed after July 2, 1987 are disregarded in
determining whether a taxpayer has
consistently deducted interest expense
on Schedule G, E, or F of Form 1040 in
computing income or loss from a
business or rental activity.

(ii) Exceptions—(A) Debt financed
distributions by passthrough entities.
[Reserved]

(B) Election out. This paragraph (n)(3)
does not apply with respect to debt of a
taxpayer who elects under paragraph
(n)(3) (viii) of this section to allocate
debt outstanding on December 31, 1986,
in accordance with the provisions of this
section other than this paragraph (n)(3)
(i.e,, in accordance with the use of the
debt proceeds).

(iii) Business or rental activity. For
purposes of this paragraph (n)(3), a
business or rental activity is any trade
or business or rental activity of the
taxpayer. For this purpose—

(A) A trade or business includes a
business or profession the income and
deductions of which (or, in the case of a
partner or S corporation shareholder,
the taxpayer's share thereof) are
properly reported on Schedule C, E, or F
of Form 1040; and

(B) A rental activity includes an
activity of renting property the income
and deductions of which (or, in the case
of a partner or S corporation
shareholder, the taxpayer's share
thereof) are properly reported on
Schedule E of Form 1040.

(iv) Example. The following example
illustrates the circumstances in which
debt is properly attributable to a
business or rental activity:

Example. Taxpayer H incurred a debt in
1979 and properly deducted the interest
expense on the debt on Schedule C of Form
1040 for each year from 1979 through 1986.
Under this paragraph (n) (3). the debt is
properly attributable to the business the
results of which are reported on Schedule C.

(v) Allocation requirement—(A) In
general. Debt outstanding on December
31, 1986, that is properly attributable
(within the meaning of paragraph
(n)(3)(i) of this section) to a business or
rental activity must be allocated in a
reasonable and consistent manner
among the assets held for use or for sale
to customers in such activity on the last
day of the taxable year that includes
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December 31, 1986. The taxpayer shall
specify the manner in which such debt is
allocated by filing a statement in
accordance with paragraph (n)(3(vii) of
this section. I the taxpayer does not file
such a statement or fails to allocate such
debt in a reasonable and consistent
manner, the Commissioner shall allocate
the debt.

(B) Reasonable and consistent
manner—examples of improper
allocation. For purposes of this
paragraph (n)(3)(v), debt is not treated
as allocated in a reasonable and
consistent manner if—

(1) The amount of debt allocated to
goodwill exceeds the basis of the
goodwill; or

(2) The amount of debt allocated to an
assel exceeds the fair market value of
the asset, and the amount of debt
allocated to any other asset is less than
the fair market value (lesser of basis or
fair market value in the case of
goodwill) of such other asset.

(vi) Coordination with other
provisions. The effect of any events
occurring after the last day of the
taxable year that includes December 31,
1986, shall be determined under the
rules of this section, applied by treating
the debt allocated to an asset under
paragraph (n)(3)(v) of this section as if
proceeds of such debt were used to
make an expenditure properly
chargeable to capital account with
respect to such asset on the last day of
the taxable year that includes December
31, 1986, Thus, debt that is allocated to
an asset in accordance with this
paragraph (n)(3) must be reallocated in
accordance with paragraph (j) of this
section upon the occurrence with
respect to such asset of any event
described in such paragraph (j).
Similarly, such debt is treated as repaid
in the order prescribed in paragraph (d)
of this section. In addition, a
replacement debt (within the meaning of
paragraph (e) of this section) is
allocated to an expenditure properly
chargeable to capital account with
respect to an asset to the extent the
proceeds of such debt are used to repay
the portion of a debt allocated to such
asset under this paragraph (n)(3).

(vii) Form for allocation of debt. A
taxpayer shall allocate debt for
purposes of this paragraph (n)(3) by
altaching to the taxpayer's return for the
first taxable year beginning after
December 31, 1986, a statement that is
Prominently identified as a transitional
allocation statement under § 1.163~
8T(n)(3) and includes the following
information:

(A) A description of the business or

rental activity to which the debt is
properly attributable;
(B) The amount of debt allocated:
(C) The assets among which the debt
is allocated;

(D) The manner in which the debt is

allocated;

(E) The amount of debt allocated to
each asset; and

(F) Such other information as the
Commissioner may require.

(vili) Form for election out. A
taxpayer shall elect to allocate debt
outstanding on December 31, 1986, in
accordance with the provisions of this
section other than this paragraph (n)(3)
by attaching to the taxpayer's return (or
amended return) for the first taxable
year beginning after December 31, 1986,
a statement to that effect, prominently
identified as as election out under
§ 1.163-8T(n)(3).

(ix) Special rule for partnerships and
S corporations. For purposes of
paragraph (n)(3)(ii)(B), (v), (vii) and (viii)
of this section (relating to the allocation
of debt and election out), a partnership
or S corporation shall be treated as the
taxpayer with respect to the debt of the
partnership or S corporation.

(X) Zrrevocability. An allocation or
election filed in accordance with
paragraph (n)(3) (vii) or (viii) of this
section may not be revoked or modified
except with the consent of the
Commissioner.

PART 602—OMB CONTROL NUMBERS
UNDER THE PAPERWORK
REDUCTION ACT

Par. 3. The authority for Part 602
continues to read as follows:

Authority: 26 U.S.C. 7805,
§602.101 [Amended]

Par. 4. Section 602,101(c) is amended
by inserting in the appropriate place in
the table "'§ 1.163-8T . . . 1545-0995".

There is need for immediate guidance
with respect to the provisions contained
in this Treasury decision. For this
reason, it is found impractical to issue
this Treasury decision with notice and
public procedure under subsection (b) of
section 553 of Title 5 of the United
States Code or subject to the effective
date limitation of subsection (d) of that
section.

Lawrence B. Gibbs,

Commissioner of Internal Revenue.
Approved: June 15, 1987.

J. Roger Mentz,

Assistant Secretary of the Treasury.
[FR Doc. 87-14959 Filed 7-1-87; 8:45 am|]
BILLING CODE 4830-01-M

PENSION BENEFIT GUARANTY
CORPORATION

29 CFR Part 2644

Collection of Withdrawal Liability;
Adoption of New Interest Rate

AGENCY: Pension Benefit Guaranty
Corporation.

ACTION: Final rule.

SUMMARY: This is an amendment to the
Pension Benefit Guaranty Corporation’s
regulation on Notice and Collection of
Withdrawal Liability. That regulation
incorporates certain interest rates
published by another Federal
agency.The effect of this amendment is
to add to the appendix of that regulation
a new interest rate to be effective from
July 1, 1987, to September 30, 1987.

EFFECTIVE DATE: July 1, 1987.

FOR FURTHER INFORMATION CONTACT:
John Foster, Attorney, Regulations
Division, Corporate Policy and
Regulations Department (35100), Pension
Benefit Guaranty Corporation, 2020 K
Street, NW., Washington, DC 200086;
telephone 202-778-8850 (202-778-8858 or
TTY and TDD). These are not toll-free
numbers.

SUPPLEMENTARY INFORMATION: Under
Section 4219(c) of the Employee
Retirement Income Security Act of 1974,
as amended (“ERISA"), the Pension
Benefit Guaranty Corporation (“the
PBGC") promulgated a final regulation
on Notice and Collection of Withdrawal
Liability. That regulation, codified at 29
CFR Part 2644, deals with the rate of
interest to be charged by multiemployer
pension plans on withdrawal liability
payments that are overdue or in default,
or to be credited by plans on
overpayments of withdrawal liability.
The regulation allows plans to set rates;
subject to certain restrictions. Where a
plan does not set the interest rate,

§ 2644.3(b) of the regulation provides
that the rate to be charged or credited
for any calendar quarter is the average
quoted prime rate on short-term
commercial loans for the fifteenth day
(or the next business day if the fifteenth
day is not a business day) of the month
preceding the beginning of the quarter,
as reported by the Board of Governors
of the Federal Reserve System in
Statistical Release H.15 {"Selected
Interest Rates").

Because the regulation incorporates
interest rates published in Statistical
Release H.15, that release is the
authoritative source for the rates that
are to be applied under the regulation.
As a convenience to persons using the
regulation, however, the PBGC collects
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the applicable rates and republishes
them in an appendix to Part 2644. This
amendment adds to this appendix the
interest rate of 8% percent, which will
be effective from July 1, 1987, through
September 30, 1987. This rate is %
percent higher than the rate that was in
effect for the second quarter of 1987. See
52 FR 10368 (April 1, 1987). This rate is
based on the prime rate in effect on June
15, 1987.

The appendix to 29 CFR Part 2644
does not prescribe interest rates under
the regulation; the rates prescribed in
the regulation are those published in
Statistical Release H.15. The appendix
merely collects and republishes the
rates in a convenient place. Thus, the
interest rates in the appendix are
informational only. Accordingly, the
PBGC finds that notice of and public
comment on this amendment would be
unnecessary and contrary to the public
interest. For the above reasons, the
PBGC also believes that good cause
exists for making this amendment
effective immediately.

The PBGC has determined that this
amendment is not a “major rule" within
the meaning of Executive Order 12291,
because it will not have an annual effect
on the economy of $100 million or more;
nor create a major increase in costs or
prices for consumers, individual
industries, or geographic regions, nor
have significant adverse effects on
competition, employment, investment,
innnovation or the ability of United
States-based enterprises to compete
with foreign-based enterprises in
domestic or export markets.

Because no general notice of proposed
rulemaking is required for this
amendment, the Regulatory Flexibility
Act of 1980 does not apply. See 5 U.S.C.
601(2).

List of Subjects in 29 CFR Part 2644
Employee benefit plans, Pension.

In consideration of the foregoing, Part
2644 of Subchapter F of Chapter XXVI of
Title 29, Code of Federal Regulations, is
amended as follows:

PART 2644—NOTICE AND
COLLECTION OF WITHDRAWAL
LIABILITY

1. The authority citation for Part 2644
continues to read as follows:

Authority: Secs. 4002(b)(3) and 4219(¢), Pub.
L. 93-496, as amended by secs. 403(1) and 104
(respectively), Pub. L. 96-364, 94 Stat. 1208,
1302 and 1236-1238 (29 U.S.C. 1302(b)(3) and
1399(c)(6)).

Appendix A [Amended]

2. Appendix A is amended by adding
to the end of the table of interest rates
therein the following new entry:

Date of

From To quotation

Rate
(percent)

09/30/87  06/15/87 8.25

07/01/87

Issued at Washington, DC, on this 26th day
of June, 19867.

Kathleeen P. Utgoff,

Execulive Direclor.

[FR Doc. 87-14994 Filed 7-1-87; 8:45 am|]
BILLING CODE 7708-01-M

DEPARTMENT OF DEFENSE
Office of the Secretary
32 CFR Part 43

Personnel; Personal Commercial
Solicitation on DOD installations

AGENCY: Office of the Secretary, DoD.
ACTION: Final rule.

SUMMARY: Due to this amendment, 32
CFR Part 43 is now applicable to
Defense Agencies, Certain agencies are
located on DoD installations and fall
under the term “DoD Installation" as
defined in this part. The amendment
allows an exception to the prohibition
on advertising addresses or telephone
numbers of commercial sales activities
for members of military families
authorized to conduct such activities in
family housing.

EFFECTIVE DATE: April 21, 1987,

FOR FURTHER INFORMATION CONTACT:
Ms. Barbara Schoenberger, Office of the
Assistant Secretary of Defense (Force
Management and Personnel), Room
3C975, The Pentagon, Washington, DC
20301. Telephone (202) 697-9525.

SUPPLEMENTARY INFORMATION:
List of Subjects in 32 CFR Part 43

Consumer protection, Federal
buildings and facilities, Government
employees, Insurance, Military
personnel.

PART 43—[AMENDED]

Accordingly, 32 CFR Part 43 is
amended as follows:

1. The authority citation for Part 43
continues to read as follows:

Authority: 5 U,S.C. 301

§43.2 [Amended]

2. Section 43.2(a) is amended by
changing “and the Unified Commands”

to “the Unified Commands, and the
Defense Agencies."

§436 [Amended]

3. Section 43.6{d)(4) is revised to read
as follows:

* - - " -

(d) L A B

(14) Advertising addresses or
telephone numbers of commercial sales
activities conducted on the installation,
except for authorized activities
conducted by members of military
families residing in family housing.
* * - . -

Dated: June 29, 1987.
Linda M. Lawson,
Alternate OSD Federal Register Liaison
Officer, Department of Defense.
[FR Doc. 87-15055 Filed 7-1-87; 8:45 am|
BILLING CODE 3810-01-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 228
[OW-4-FRL-3226-4]

Water Pollution Control; Ocean
Dumping; Designation of Sites

AGENCY: Environmental Protection
Agency (EPA).
AcCTION: Final rule.

SUMMARY: EPA today designates all of
the existing dredged material disposal
site offshore Savannah, Georgia, and
part of existing dredged material
disposal sites offshore Charleston, South
Carolina, and Wilmington, North
Carolina, as EPA approved ocean
dumping sites in the Atlantic Ocean for
the dumping of dredged material from
these three harbor areas, respectively.
These site designations are being
proposed for an indefinite period of
time, but are subject to continued
monitoring in order to insure that
adverse environmental impacts do not
occur. The decision to reduce the size of
the existing Charleston and Wilmington
sites is based on projected future
dredged material disposal volumes and
the facilitation of monitoring. In
addition, EPA designates, for a seven-
year period following final designation,
the entire existing Charleston site for
use only for dredged materials from the
Charleston Harbor deepening project.
This action is necessary to provide
acceptable ocean dumping sites for the
current and future disposal of dredged
material.

EFFECTIVE DATE: These designations
shall become effective August 3, 1987.

18

~ o o T

Sl S SER % Dt PPN g pund Sete P



Federal Register / Vol. 52, No. 127 [ Thursday, July 2, 1987 / Rules and Regulations

25009

ADDRESSES: Send comments to: Sally S.
Turner, Marine and Estuarine Branch,
Water Management Division, EPA, 345
Courtland Street NE. Atlanta, GA 30365.
The file supporting these final site
designations is available for public
inspection at the following locations:
EPA Public Information Reference Unit
(PIRU]J, Room 2904 (rear), 401 M Street,
SW. Washington, DC, and EPA Region
IV, 345 Courtland Street NE., Atlanta,
Georgia.
FOR FURTHER INFORMATION CONTACT:
Chris Provost, 404/347-2126,

SUPPLEMENTARY INFORMATION:
A. Background

Section 102(c) of the Marine
Protection, Research, and Sanctuaries
Act of 1972, as amended, 33 U.S.C. 1401
et seq. (“the Act”), gives the
Administrator of EPA the authority to
designate sites where ocean dumping
may be permitted. On December 23,
1986, the Administrator delegated the
authority to designate ocean dumping
sites to the Regional Administrator of
the Region in which the site is located.
These final site designations are within
Region IV and are bieng made pursuant
to that authority.

The EPA Ocean Dumping Regulations
(40 CFR Chapter I, Subchapter H,

§ 228.4) state that ocean dumping sites
will be designated by promulgation in
this Part 228. A list of “Approved

Interim and Final Ocean Dumping Sites"

was published on January 11, 1977 (42
FR 2461 et seq.) and was extended on
August 19, 1985 (50 FR 33338). That list
established the existing Savannah,
Charleston, and Wilmington sites as
interim sites and extended their period
of use until July 31, 1988.

B. EIS Development

Section 102(c) of the National
Environmental Policy Act of 1969, 42
US.C, 4321 et seq. (“NEPA"), requires
that Federal agencies prepare an
Environmental Impact Statement (EIS)
on proposals for legislation and other
major Federal actions significantly
affecting the quality of the human
environment. While NEPA does not
apply to EPA activities of this type, EPA
has voluntarily committed to prepare
EIS's in connection with ocean dumping
site designations such as this [See 39 FR
16186 (May 7, 1974)].

EPA has prepared a draft and final
EIS entitled “Environmental Impact
Statement (EIS) for Savannah, GA,
Charleston, SC, and Wilmington, NC
Ocean Dredged Material Disposal Sites
Designation.” On October 28, 1983, a
Notice of availability of the final EIS for
public review and comment was

published in the Federal Register (48 FR
49918). The public comment period on
the final EIS closed November 28, 1983.
No comments were received on the final
EIS during the comment period. Anyone
desiring a copy of the EIS may obtain
one from the address given above.

The final EIS includes EPA's
assessment of the ten comments
received during the comment period on
the draft EIS, Comments correcting facts
presented in the draft EIS were
incorporated in the text, and the
changes were noted in the final EIS.
Specific comments which could not be
treated as text changes were responded
to point by point in the final EIS,
following the letters of comment.

The action discussed in the EIS is
final designation for continuing use of
the ocean dredged material disposal
sites near Savannah, GA, Charleston,
SC, and Wilmington, NC. The purpose of
the action is to provide environmentally
acceptable locations for the ocean
disposal of materials dredged from the
Savannah, Charleston, and Wilmington
Channel Systems when ocean disposal
is found to be necessary for some
dredged material. The need for ocean
disposal is determined on a case-by-
case basis as part of the process of
evaluating proposed disposal projects
under the criteria for ocean dumping
permits specified in EPA's Ocean
Dumping Regulations (40 CFR Part 227).

The EIS discusses the need for the
action and examines ocean disposal site
alternatives to the proposed action. The
EIS presents the information needed to
evaluate the suitability of ocean
disposal areas for final designation and
is based on one of a series of disposal
site environmental studies. The
environmental studies and final
designation process are being conducted
in accordance with the requirements of
the Act, the Ocean Dumping
Regulations, and other applicable
Federal environmental legislation.

C. Coastal Zone Management and
Endangered Species Coordination

The States of North Carolina and
South Carolina have concurred with
EPA's determination that these site
designations are consistent with their
approved State Coastal Zone
Management Plans. The State of Georgia
does not have such a plan. The National
Marine Fisheries Service and the U.S.
Fish and Wildlife Service have
concurred with EPA's conclusion that
the designation of these disposal sites
will not affect the endangered species
under their jurisdictions.

D. Site designation

Each year the entrance channels to
Savannah, Charleston, and Wilmington
Harbors must be dredged because
natural processes cause them to shoal.
Approximately one million cubic yards
of sediments are dredged annually from
the entrance channels to each harbor
and dumped in ocean disposal sites
adjacent to the respective dredging
areas. Disposal at these sites shall be
limited to dredged material from the
three respective Harbor areas, However,
these materials must be shown to meet
the appropriate requirements of EPA's
Ocean Dumping Regulations, The
existing disposal sites were used for
many years prior to their interim
designation in 1977. Dredging may occur
at any time of the year at the three
harbors.

The action is for the final designation
of the existing Savannah site and two
sites of reduced area within the existing
Charleston and Wilmington dredged
material disposal sites. The entire
existing Charleston site will receive
materials from the proposed deepening
project for a period of seven years after
final designation. The Savannah site
and reduced Charleston and Wilmingtan
sites will receive operation and
maintenance dredged material from the
respective harbor areas for an indefinite
period. The decision to reduce the size
of the Charleston site for indefinite
designation (by approximately 75
percent of the existing site’s area) and
the Wilmington site (by approximately
90 percent of the existing site's area) is
based on past and anticipated dredging
activities in the respective areas, EPA
believes that the reduced size of each is
sufficient for the expected disposal
volumes, and reducing the designated
area will facilitate monitoring activities.
In addition, the reduction in size of these
sites increases their distances from
shore which reduces the associated
potential impact to beaches or amenity
areas.

Boundary coordinates for the
Savannah, Charleston and Wilmington
sites for indefinite designation are as
follows:

Savannah

31d 55’ 53”N., 80d, 44' 20"W.; 31d 57
55""N., 80d 46" 48" W.; 31d 57’ 55"N., 80d
44' 20"W.; 31d 55' 53”N., 80d 46’ 48" W.

Charleston

32d 40’ 27”N., 79d 47° 22”"W.; 32d 39’
04”N., 79d 44’ 25”W,; 32d 38’ 07"N., 79d
45’ 03"W.; 32d 39’ 30”N., 79d 48' 00"'W.
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Wilmington

33d 49' 30"N., 78d 03’ 06"W.; 33d 48’
18”N., 78d 01’ 39"'W.; 33d 47’ 19""N., 78d
02' 48''W.; 33d 48’ 30”N., 78d 04’ 16" W.

Boundary coordinates of the
Charleston Harbor deepening site (i.e.
the entire existing Charleston site which
will be used only to receive dredged
materials from the proposed Charleston
Harbor deepening project) are: 32d 38
06"'N., 79d 41’ 57"W.; 32d 40’ 42"N., 79d
47' 30"W.; 32d 39' 04”N., 79d 49’ 21"W.;
32d 36’ 28”N., 79d 43" 48"W,

On February 23, 1987, EPA proposed a
rule change designating these sites for
the disposal of dredged materials [52 FR
5459 (February 23, 1987)]. The preamble
to this proposed rule presented the
characteristics of the sites in terms of
the five general and eleven specific
criteria identified in Section 228 of the
Ocean Dumping Regulations. These
criteria, taken together, constitute an
environmental assessment of the
suitability of each site as a repository
for dredged material. That assessment
concludes that these sites are
appropriate for final designation.

Two letters of comment were received
on the proposed rule. The South
Carolina State Ports Authority [SPA)
commented that the proposed
designation of the Charleston Harbor
deepening project site for four years was
not sufficient. The SPA suggested
designating this site for the duration of
the Charleston Harbor deepening
project. The latest construction schedule
for the deepening project was
transmitted to EPA after publication of
the proposed rule. That schedule
indicates that the majority of the
construction will be completed in seven
years. Since it is EPA's intention to
designate this site for the deepening
project, the designation is being made
for seven years to reflect this updated
schedule. Throughout the project,
monitoring of the disposal site will
document the effects of disposal and the
extent of dispersion or mounding of the
material. Therefore, EPA believes that
the seven year designation is sufficient
for disposal of the materials from the
Charleston Harbor deepening project. If
after this time it is apparent that
significant quantities of material from
this project remain to be disposed of in
the ocean, and the monitoring results
indicate that the larger area is still
needed, the designation of the larger site
can be extended. The SPA also
indicated that the proposed size of the
permanent Charleston site is too small.
EPA and the Corps of Engineers have
determined that the reduced area of
three square nautical miles is adequate
capacity for this site.

The Corps of Engineers, South
Atlantic Division (SAD), expressed
concern regarding the responsibilities of
EPA and the Corps for the management
of the sites. Under the authority of the
Act and the Ocean Dumping
Regulations, EPA is responsible for the
management of ocean disposal sites.
management of the sites consists of
regulating times, rates, and methods of
disposal, quantities and types of
materials for disposal, developing
monitoring programs and conducting
site evaluations. The Regulations further
encourage the full participation of other
federal, state, and local agencies in the
development and implementation of
monitoring plans. EPA, Region IV and
the SAD are currently developing a
Memorandum of Understanding (MOU)
to facilitate joint involvement in
disposal site management. The MOU
will outline any joint responsibilities
that EPA and the Corps will share in
implementing site management plans.
SAD also commented that the Corps
projects are not subject to the
“permitting process” referenced in the
proposed rule, While it is true that
federal projects are not required to have
permits pursuant to Section 103 of the
Act, they must, like non-federal projects,
be evaluated under the criteria for ocean
dumping permits specified in EPA's
Ocean Dumping Regulations (40 CFR
Part 227), SAD also correctly
commented that the permanent
Charleston site is not located directly in
the center of the interim Charleston site,
but still within the interim site
boundaries.

E. Action

Dredged material disposal has
occurred at the disposal sites for the
past several years. Recent monitoring
associated with the site designation
process has not detected any persistent
or cumulative changes in the water
quality or ecology at the sites. Impacts
from dumping have been found to be
temporary and restricted to within the
site boundary. The near-shore location
of the disposal sites facilitates
surveillance and monitoring and
decreases the impact of sediment
texture/chemistry changes resulting
from disposal of dissimilar sediments.

The designation of these ocean
dredged material disposal sites as EPA
Approved Ocean Dumping Sites is being
published as final rulemaking.
Management authority of these sites will
be the responsibility of the Regional
Administrator of EPA Region IV. EPA
Region 1V, and the Corps of Engineers,
South Atlantic Division, are currently
preparing a Memorandum of
Understanding which will outline the

responsibilities of each Agency in the
monitoring of the sites.

It should be emphasized that, once an
ocean dumping site is designated, such a
site designation does not constitute or
imply EPA’s approval of actual disposal
of materials at the site. Before ocean
dumping of dredged material from non-
Federal projects at the site may
commence, the Corps of Engineers must
evaluate a permit application using
EPA's ocean dumping criteria. If a
federal project is involved, the Corps
must also evaluate the proposed
dumping in accordance with those
criteria. In either case, EPA has the right
to disapprove the actual dumping if it
determines that environmental concerns
under the Act have not been met.

F. Regulatory Assessments

Under the Regulatory Flexibility Act,
EPA is required to perform a Regulatory
Flexibility Analysis for all rules which
may have a significant impact on a
substantial number of small entities.
EPA has determined that this action will
not have a significant impact on small
entities since the site designation will
only have the effect of providing a
disposal option for dredged material.
Consequently, this action does not
necessitate preparation of a Regulatory
Flexibility Analysis.

Under Executive Order 12291, EPA
must judge whether a regulation is
“major" and therefore subject to the
requirement of a Regulatory Impact
Analysis. This action will not result in
an annual effect on the economy of $100
million or more or cause any of the other
effects which would result in its being
classified by the Executive Order as a
“major" rule. Consequently, this final
rule does not necessitate preparation of
a Regulatory Impact Analysis.

This final rule does not contain any
information collection requirements
subject to Office of Management and
Budget review under the Paperwork
Reduction Act of 1980, 44 U.S.C, 3501 e!
seq.

This final rulemaking notice
represents the Record of Decision
required under regulations promulgater
by the Council on Environmental
Quality for agencies subject to NEPA.

List of Subjects in 40 CFR Part 228

Water pollution control.
Dated: June 25, 1987.

Lee A, DeHihns, 111,

Acting Regional Administrator.

In consideration of the foregoing,
Subchapter H of Chapter 1 of Title 40 is
to be amended as set forth below.
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PART 228—[AMENDED]

1. The authority citation for Part 228
continues to read as follows:

Authority: 33 U.S.C. 1412 and 1418.

2. Section 228.12 is amended by
removing and reserving paragraph
(a)1)(i1)(C) and by adding paragraphs
(b)(32), {33), (34), and (35) to read as
follows:

§228.12 Delegation of management
authority for ocean dumping sites.

(b)o L

(32) Savannah, GA, Dredged Material
Disposal Site—Region IV,

Location: 31d, 55’ 53"N., 80d 44’ 20"W.; 31d
57' 55"N., 80d 46’ 48"W.; 31d 57’ 55"'N., 80d 44’
20"W.; 31d 55’ 53"N., 80d 46’ 48"W.

Size: 4.26 square nautical miles.

Depth: Averages 11.4 meters.

Primary Use: Dredged material.

Period of Use: Continuing use.

Restriction: Disposal shall be limited to
dredged material from the Savannah Harbor

ared.

(33) Charleston, SC, Dredged Material
Disposal Site—Region IV.

Location: 32d 40’ 27"N., 79d 47' 22""W.; 32d
39°04"N., 79d 44' 25"W.; 32d 38’ 07"'N., 79d 45'
03"W.; 32d 39 30"N., 79d 48' 00"W,

Size: 3 square nautical miles.

Depth: Averages 11 meters.

Primary Use: Dredged material.

Period of Use: Continuing use.

Restriction: Disposal shall be limited to
dredged material from the Charleston Harbor
area.

(34) Charleston, SC, Harbor Deepening
Project Dredged Material Disposal Site—
Region IV,

Location: 32d 38’ 06”N., 79d 41’ 57"W.; 32d
40" 42"N., 70d 47' 30""W.; 32d 39' 04"'N,, 79d 49’
21"W.; 32d 36’ 28”N., 70d 43’ 48"W.

Size: 11.8 square nautical miles.

Depth: Averages 11 meters.

Primary Use: Dredged material from the
Charleston Harbor deepening project.

Period of Use: Not to exceed seven years
from the initiation of the Charleston Harbor
deepening project.

Restriction: Disposal shall be limited to
dredged material from the Charleston Harbor
deepening project.

(35) Wilmington, NC, Dredged Material
Disposal Site—Region IV.

Location: 33d 49 30”N., 78d 03’ 06" W.; 33d
48° 18"N., 78d 01’ 39" W.; 33d 47 19"N., 78d 02’
48"W.; 33d 48' 30"N., 78d 04’ 16"'W.

Size: 2,3 square nautical miles.

Depth: Averages 13 meters,

Primary Use: Dredged material.

Period of Use: Continuing use.

Restriction: Disposal shall be limited to
dredged material from Wilmington Harbor

area,
[FR Doc. 87-15079 Filed 7-1-87; 8:45 am|
BILLING CODE 6560-50-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 285
[Docket No. 70355-7127]

Atlantic Tuna Fisheries

AGENCY: National Marine Fisheries
Service (NMFS), NOAA, Commerce.

ACTION: Final rule.

SUMMARY: NOAA issues this final rule
to amend the existing regulations
governing the U.S, fishery for Atlantic
bluefin tuna by making technical
corrections, adding definitions and
interpretive phrases, and closing
loopholes by which the original intent of
the regulations could be circumvented.
The intended effect is to clarify the
regulations.

EFFECTIVE DATE: July 2, 1987,

ADDRESS: The environmental
assessment and final regulatory
flexibility analysis referred to in this
rule, as well as other previously
published reports, are available from the
National Marine Fisheries Service,
Northeast Region, Services Division,
P.O. Box 1109, Gloucester, MA 01930~
1109.

FOR FURTHER INFORMATION CONTACT:
William C. Jerome, jr., 617-281-3600 ext.
262.

SUPPLEMENTARY INFORMATION: A
complete discussion of the action is
found in the proposed rule (52 FR 15517,
April 29, 1987) and is not repeated here.
Public comments were invited until May
15, 1987, NOAA informed the public on
April 27, 1987, of the availability of the
proposed rule by issuing a general press
release describing the proposed
changes. This notice was mailed to key
industry and media representatives and
to individuals who had requested to be
placed on the Atlantic bluefin tuna
mailing list.

NOAA received two letters
commenting on the proposed rule. The
issues raised by one of the commenters
were not germane to any of the
proposed amendments. The other
commenter was concerned that the
proposed § 285.31(a)(8) could be read as
allowing purse seine vessels preemptory
rights on the fishing grounds. It is not the
intent of NOAA to allow preemption
rights to any gear segment in the
domestic Atlantic bluefin tuna fishery,
nor is any implied in the proposed
language of § 285.31(a)(8).

Classification

The Administrator of NOAA
determined that this rule is not major

under Executive Order 12291. He also
determined that it will not have a
significant economic effect on a
substantial number of small entities;
and, because it does not change the
intent of previously adopted rules, it is
categorically excluded from
requirements of the National
Environmental Protection Act and no
environmental assessment or
environmental impact statement was
prepared.

This final rule clarifies the intent of
the current regulations and thus will
have no impacts which were not
discussed in the 1983 environmental
assessment, the 1982 regulatory
flexibility analysis/regulatory impact
review (RFA/RIR), or in the previous
rules.

The information collection
requirements of Part 285, previously
approved by the Office of Management
and Budget under OMB control numbers
0648-0097, -0031, -0013, and -0161, will
not be affected by the amendments
made by this final rule.

Copies of all previously published
reports may be obtained from the NMFS
Northeast Region Services Division (see
ADDRESS).

List of Subjects in 50 CFR Part 285

Fisheries, Reporting and
recordkeeping requirements.
Dated: June 29, 1987.
Bill Powell,

Executive Director, National Marine
Fisheries Service.

PART 285—[AMENDED]

For the reasons set forth in the
preamble, 50 CFR Part 285 is amended
as follows:

1. The authority citation for Part 285
continues to read as follows:

Authority: 16 U.S.C. 971 et seq.

2. In § 285.2, the definitions for
Authorized Officer, in paragraph (b),
Buy-boat, and Dealer are revised to read
as follows:

§285.2 Definitions.

* * * - *

Authorized officer means

(b) Any Special Agent of NMFS;

Buy-boat means any vessel or other
means of conveyance used by a dealer
in purchasing or receiving Atlantic
bluefin tuna from any person or fishing
vessel engaged in fishing for any tuna.
- * - - -

Dealer means any person who
engages in a commercial activity with
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respect to a regulated species or parts
thereof.

- - . * »

3. In § 285.6, paragraph (a) is revised
to read as follows:

§285.6 Civil penalties.
- - - * -

(a) Violates any provisions of § 285.3
(a), (b), or (f) of this part will be
assessed a civil penalty of not more
than $25,000 for a first violation and a
civil penalty of not more than $50,000 for
any subsequent violation;

* * - * -

4. In § 285.23, paragraph () is revised

to read as follows:

§ 285.23 Incidental catch.
L] * - * *

(f) Longlines. Subject to the quotas in
§ 285.22, any person operating a vessel
using longline gear possessing an
Incidental catch permit issued under
§ 285.21 may retain or land Atlantic
bluefin tuna as an incidental catch. The
amount of Atlantic bluefin tuna retained
or landed may not exceed:

(1) Two fish per vessel per trip
retained or landed south of 36°00' N.
latitude, and

(2) Two percent by weight of all other
fish on board the vessel at the end of
each fishing trip, retained or landed
north of 36°00" N.

5. In § 285.25(c), the first two
sentences are revised to read as follows:

§ 285.25 Purse seine vessel requirements.

~ * *

(c) Inspection. Any owner or operator
of a purse seine vessel with a permit
issued under § 285.21(b) must request an
inspection of the vessel and fishing gear
by an enforcement agent of NMFS
before commencing any fishing trip and
before offloading any Atlantic bluefin
tuna. The vessel owner or operator must
request such inspection at least 24 hours
before commencement of a fishing trip
or off-loading. Only calls made to 617-
563-5721 will meet this notification
requirement and result in the
assignment of an agent for an
inspection. * * *

* - -

§285.30 [Amended])

6. In § 285.30(c)(2), the telephone
number "'305-350-4132" for the Miami,
Florida, office is removed and the
telephone number '305-536-4323" is
added in its place.

7.In § 285.31, paragraphs (a) (8) and
(9) are revised to read as follows:

§ 285.31 Prohibitions.
(8) . & . N

(8) For any vessel other than a vessel
holding a purse seine permit issued
under § 285.21(b), to approach to within
100 yards [91.5 megers) of the cork line
of any purse seine net used by any
vessel fishing for Atlantic bluefin tuna;

(9) Retain or land Atlantic bluefin
tuna in excess of the incidental catch
provisions under § 285.23;

» * - - *
[FR Doc. 87-15010 Filed 7-1-87; 8:45 am}
BILLING CODE 3510-22-M

50 CFR Part 642
[Docket No. 70605-7141]

Coastal Migratory Pelagic Resources
of the Guilf of Mexico and the South
Atlantic; Total Allowable Catch and
Bag Limits for King and Spanish
Mackerel

AGENCY: National Marine Fisheries
Service (NMFS), NOAA, Commerce.
AcTiON: Notice of final total allowable
catch and bag limits for king and
Spanish mackerel.

SUMMARY: The Secretary of Commerce
issues a notice of changes in the total
allowable catch (TAC) for the Gulf
migratory group of king mackerel and
the Atlantic and Gulf migratory groups
of Spanish mackerel and bag limits for
Spanish mackerel in accordance with
the framework procedure of the Fishery
Management Plan for the Coastal
Migratory Pelagic Resources of the Gulf

of Mexico and the South Atlantic (FMP).

This notice (1) reduces TAC and
allocations for the Gulf migratory group
of king mackerel, (2) changes TAC and
allocations for the Atlantic and Gulf
migratory groups of Spanish mackerel,
and (3) establishes bag limits for
Spanish mackerel from both migratory
groups. The intended effects are to
protect the mackerel and still allow a
catch by the important recreational and
commercial fisheries that are dependent
on these species.

EFFECTIVE DATE: June 30, 1987.

FOR FURTHER INFORMATION CONTACT:
William N. Lindall, 813-893-3721.
SUPPLEMENTARY INFORMATION: The
mackerel fisheries are regulated under
the FMP, which was prepared jointly by
the Gulf of Mexico and South Atlantic
Fishery Management Councils
(Councils), and its implementing
regulations at 50 CFR Part 642.
Amendment 1 to the FMP was
implemented September 22, 1985 {50 FR
34843, August 28, 1985). Amendment 2 is
being implemented concurrently with
this notice on June 30, 1987 (52 FR 238386,
June 25, 1987).

This notice specifies bag limits for
Spanish mackerel that were not
specified in the rule which implemented
Amendment 2, increases the TACs and
allocations for Spanish mackerel abave
those specified in Amendment 2, and
reduces the TAC and allocations for the
Gulf migratory group of king mackerel
from those specified in Amendment 2.

A preliminary notice of the changes in
TACs and bag limits for king and
Spanish mackerel was published on
June 10, 1987 (52 FR 21977). That notice
(1) described the framework procedures
of the FMP through which the Councils
recommended changes in TACs,
allocations, quotas, and bag limits, (2)
specified the recommended changes,
and (3) described the need and rationale
for the recommended changes. Those
descriptions are not repeated here; the
specifications implemented by this final
notice are the same as those proposed in
the preliminary notice.

Comments and Responses

Comments on the proposed changes
were received from seven sources.

The Florida Marine Fisheries
Commission (FMFC) commented that for
the Atlantic group of Spanish mackerel
a 4-fish bag limit should be approved
throughout the range rather than off
Florida only because (1) the creation of
new fishing zones with dual bag limits is
an improper exercise of notice action
authority, (2) a 10-fish bag limit off
States north of Florida will violate the
expressed intent of distributing the
catch throughout the fishing year, and
(3) the proposed zones and dual bag
limits, when combined with the fishing
season, violate national standard 4 by
discriminating between residents of
different States and violate national
standard 5 because the measures have
economic allocation as their sole
purpose. NOAA does not agree.

These changes are being made under
the framework procedure of the FMP
and its implementing regulations and
have involved a 15-day public comment
period and a regulatory impact review.

Depending on the amount of
recreational fishing effort, a 4-fish bag
limit on the entire Atlantic group of
Spanish mackerel could extend the open
season over a longer period of the
fishing year. The Councils considered
this and concluded that a uniform 4-fish
bag limit would provide a
disproportionate share of the resource to
the southern zone off Florida owing to
the year-round fishing opportunity, near-
shore access to the resource, and the
greater number of fishermen in that
zone. North of Florida, the fish are
present for a shorter season and are
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more widely dispersed. NOAA desires
to support the allocation decisions of the
Councils to the extent the decisions are
consistent with the Magnuson Fishery
Conservation and Management Act. In
this case, NOAA finds that the decisions
are consistent.

Geographical allocations are an
integral part of fisheries management.
The Spanish mackerel bag limits, like
other allocations and quotas, are based
on biological, social, and economic
considerations. They do not
discriminate against the citizens of any
State nor do they have economic
allocation as their sole purpose. Because
of the more limited seasons and more
dispersed resource north of Flordia, the
uniform bag limit proposed by FMFC
might well discriminate against citizens
north of Florida. The 4-fish bag limit in
the southern zone complements the 4-
fish bag limit in Florida's waters, thus
enhancing enforceability.

The FMFC further commented that if
NOAA could not partially approve the
changes then it should fully disapprove
the Atlantic bag limit provision for
Spanish mackerel and use whatever
powers are available, including
emergency regulations, to ensure that
the objectives of the plan are met.
NOAA cannot continue to manage the
Spanish mackerel fishery under the
emergency regulatory provisions of the
Magnuson Act. The existing emergency
regulations on Spanish mackerel expire
on June 29, 1987. Thus, NOAA must
either approve or disapprove the bag
limit. NOAA rejects the disapproval
option because, with no bag limit, the
entire recreational allocation could be
taken in a small geographical area, thus
denying fishermen in other areas the
opportunity to retain fish,

A South Carolina conservation
association favored the recommended
TACs and bag limits even though the
bag limits represent a severe restriction
on anglers. The association believes
such measures are necessary for the
long-term health of the resource. NOAA
agrees.

Three commercial fishermen
commented that the quota (0.5 million
pounds) for the eastern zone of the Gulf
migratory group of king mackerel is too
low; that counting all mackerel that are
sold against the commercial allocations
and quotas, even though some are
caught under a bag limit, significantly
reduces the mackerel available for true
commercial fishermen; and that sales of
mackerel taken under a bag limit have
continued after a commercial closure.
These fishermen recommended that, if
any fish caught under a bag limit are to
be counted against the commercial
allocations and quotas, separate quotas

should be established for net fishermen
and for hook-and-line fishermen.

The reduced quota for the eastern
zone of Gulf migratory group king
mackerel is within the recommended
range of the allowable biological catch
in the FMP, as amended. It reflects the
Council's desire to implement
conservation regulations which further
conserve the resource and accelerate
rebuilding of the stocks.

Comments regarding the inequity of
including fish caught under a bag limit in
the commercial allocations and the
suggestion to establish separate hook-
and-line and net quotas are not within
the scope of this notice action. However,
the allocations that were established for
commercial and “recreational”
harvesters took into consideration the
fact that some mackerel caught under a
bag limit are sold.

After a commercial closure, the sale of
mackerel caught in the exclusive
economic zone (EEZ) under a bag limit
is illegal. Enforcement is difficult,
however, since the origin of the catch in
the EEZ must be proven. To help
alleviate this situation and provide for
equitable, uniform law enforcement,
NOAA has requested that States alter
their mackerel regulations so that sales
of mackerel caught in State waters will
be banned at the same time that such
sales are banned for mackerel caught in
the EEZ.

A commercial fisherman protested the
reduction in the quota for the western
zone of the Gulf migratory group of king
mackerel. The response above regarding
the reduced quota for the eastern zone is
equally applicable to the western zone,

A fisherman protested the possible
closure of the king or Spanish mackerel
recreational fishery if a recreational
allocation is reached and complained
that recreational fishermen are treated
inequitably.

After consulting with Councils, NOAA
may reduce the bag limit to zero when
the recreational allocation for a
particular migratory group is reached or
is projected to be reached. After such a
closure, mackerel caught from that group
from recreational vessels must be
released. Such a closure is essential to
prevent overfishing of the resource.

Allocations between commercial and
recreational fishing are established by
fixed percentages in the FMP.
Consequently, whenever a TAC is
changed, the commercial and
recreational sectors are affected equally.

Changes from the Preliminary Notice

Since the preliminary notice was
published, Part 642 has been amended
by the rule implementing Amendment 2
to the FMP. To conform to the

redesignations and revisions made by
that rule, the following changes from the
preliminary notice are made:

The heading of § 642.21 is changed to
“Allocations and quotas."

In § 642.28(a), introductory text,
reference to Figure 2 is removed,
reference to § 6424 is changed to
§ 642.4(a)(1), and reference to § 642.24(b)
is changed to § 642.24(d); and
§ 642.28(a)(4)(iii) is revised to clarify
that the boundary between the northern
and southern areas for Spanish
mackerel bag limits is the Florida/
Georgia border.

Because of confusion which might be
caused by concurrent implementation of
this notice and the rule implementing
Amendment 2 to the FMP, §8§ 642.21 and
642.28(a) are printed in their entirety in
this notice.

Classification

This action is authorized by 50 CFR
642,27, and complies with E.O. 12291,

List of Subjects in 50 CFR Part 642

Fisheries, Fishing, Reporting and
recordkeeping requirements.
Dated: June 29, 1987.
James E. Douglas, Jr.,
Deputy Assistant Administrator For
Fisheries, National Marine Fisheries Service.
For reasons set forth in the preamble,
50 CFR Part 642 is amended as follows:

PART 642—COASTAL MIGRATORY
PELAGIC RESOURCES OF THE GULF
OF MEXICO AND THE SOUTH
ATLANTIC

1. The authority citation for Part 642
continues to read as follows:

Authority: 16 U.S.C. 1801 et segq.

2. Section 642.21 is revised to read as
follows:

§642.21 Allocations and quotas.

(a) Commercial allocations and
quotas for king mackerel. (1) The
commercial allocation for the Gulf
migratory group of king mackerel is 0.7
million pounds per fishing year. This
allocation is divided into quotas as
follows:

(i) 0.5 million pounds for the eastern
allocation zone; and

(ii) 0.2 million pounds for the western
allocation zone.

(2) The commercial allocation for the
Atlantic migratory group of king
mackerel is 3.59 million pounds per
fishing year. No more than 0.4 million
pounds may be harvested by purse
seines.

(8) A fish is counted against the
commercial quota or allocation when it
is first sold.
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(b) Recreational allocations for king
mackerel. (1) The recreational allocation
for the Gulf migratory group of king
mackerel is 1.5 million pounds per
fishing year.

(2) The recreational allocation for the
Atlantic migratory group of king
mackerel is 6.09 million pounds per
fishing year.

(c) Commercial allocations for
Spanish mackerel. (1) The commercial
allocation for the Gulf migratory group
of Spanish mackerel is 1.42 million
pounds per fishing year.

(2) The commercial allocation for the
Atlantic migratory group of Spanish
mackerel is 2,36 million pounds per
fishing year.

(d) Recreational allocations for
Spanish mackerel. (1) The recreational
allocation for the Gulf migratory group
of Spanish mackerel is 1.08 million
pounds per fishing year.

{2) The recreational allocation for the
Atlantic migratory group of Spanish
mackerel is 0.74 million pounds per
fishing year.

(e) Zones. The boundary between the
eastern and western zones established
for the guotas under the commercial
allocation of the Gulf migratory group of
king mackerel in paragraph (a)(1) of this
section is a line extending directly south
from the Alabama/Florida boundary
(87°31'06" W. longitude) to the outer
limit of the EEZ (Figure 2).

3. Section 642.28(a) is revised to read
as follows;

§642.28 Bag and possession limits.

(a) Bag limits. A person who fishes for
king or Spanish mackerel from the Gulf
or Atlantic migratory group in the EEZ,
excep! a person fishing under a permit
specified in § 642.4(a)(1) and an
allocation specified in § 642.21 (a) or (c),
or possessing the purse seine catch
allowance specified in § 642.24(d), is
limited to the following:

(1) King mackerel Gulf migratory
group. (i) Possessing three king mackerel
per person per trip, excluding the
captain and crew, or possessing two
king mackerel per person per trip,
including the captain and crew,
whichever is the greater, when fishing
from a charter vessel.

(i} Possessing two king mackerel per
person per Irip when fishing from other
vessels.

(2) King mackerel Atlantic migratory
group. Possessing three king mackerel
per person per trip.

(3) Spanish mackerel Guif migratory
group. Possessing three Spanish
mackerel per person per trip.

(4) Spanish mackerel Atlantic
migratory group.

(i) Possessing four Spanish mackerel
per person per trip from the southern
area,

(ii) Possessing ten Spanish mackerel
per person per trip from the northern
area.

(iii) For the purposes of paragraph
(a){4) of this section, the boundary
between the northern and southern
areas is a line extending directly east
from the Georgia/Florida boundary
(30°42'45.6” N. latitude) to the outer limit
of the EEZ,

* * * »

[FR Doc. 87-15112 Filed 8-29-87; 5:08 pm)
BILLING CODE 3510-22-M

50 CFR Part 652
[Docket No. 61109-71261]

Atiantic Surf Clam and Ocean Quahog
Fisheries

AGENCY: National Marine Fisheries
Service (NMFS), NOAA, Commerce.

ACTION: Notice of allowable surf clam
fishing time.

suMmmAaRY: NOAA issues this notice to
establish allowable fishing time for surf
clams at 30 hours for the third quarter of
1987 for vessels harvesting surf clams in
the Mid-Atlantic Area of the exclusive
economic zone. This action will provide
flexibility to operators in the use of
fishing time during the period. The
intended effect is to match fishing effort
to the available quota for the area.
EFFECTIVE DATE: July 5 through October
2,1987.

FOR FURTHER INFORMATION CONTACT:
Bruce Nicholls, 617-281-3600 ext. 232,
SUPPLEMENTARY INFORMATION:
Regulations implementing the Fishery
Management Plan for the Atlantic Surf
Clam and Ocean Quahog Fisheries
contain at § 852.22(a)(3) a provision
allowing the Regional Director to revise
allowable fishing times to promote
fishing for surf clams throughout the

year with a minimum of changes. The
Regional Director during the first quarter
of 1987 decided, with the unanimous
support of the Mid-Atlantic Fishery
Management Council, to exercise his
authority under § 652.22(a)(3) to allocate
fishing time by quarter and allow each
operator the maximum flexibility
possible to schedule that time to his best
advantage. That program was continued
in the second quarter with some
modifications required to promote
enforcement.

Based on the rate of harvest and
utilization of available quota in the first
and second quarters and the projected
trends in fishery activity during the third
quarter, the Regional Director has
decided to allocate 30 hours of fishing
time for the quarter, That time must be
scheduled in five 6-hour fishing periods,
which may be taken on any five
separate days during the normal daily
and weekly fishing times established in
§ 652.22(a)

If fishing experience indicates that the
quota for the third quarter will not be
harvested, additional fishing time will
be allotted later in the quarter.

The fishing trips must be scheduled
with 15 days’ advance, written notice to
the Surf Clam Coordinator, NMFS, 2
State Fish Pier, Gloucester, MA 01930. If
this publication appears too late to
allow such notice for those wishing to
schedule trips during the first week of
the quarter, trips for that week only can
be scheduled by calling 817-281-3600,
ext. 232,

Other Matters

This action is taken under the
authority of 50 CFR Part 652 and is taken
in compliance with Executive Order
12291.

(16 U.S.C. 1801 et seq.)
List of Subjects in 50 CFR Part 652

Fisheries, Reporting and
recordkeeping requirements.

Dated: June 29, 1987.

Bill Powell,

Executive Director, National Marine
Fisheries Service.

[FR Doc. 87-15113 Filed 7-1-87; 8:45 am|)
BILLING CODE 3510-22-M




Proposed Rules

Federal Register
Vol. 52, No. 127

Thursday, July 2, 1987

This section of the FEDERAL REGISTER
contains notices to the public of the
proposed issuance of rules and
requlations. The purpose of these notices
is to give interested persons an
opportunity to participate in the rule
making prior to the adoption of the final
rules.

— —_ -

DEPARTMENT OF AGRICULTURE

Federal Crop Insurance Corporation
7 CFR Part 439

[Amd. No. 1; Doc. No. 4369S]

Almond Crop Insurance Regulations

AGENCY: Federal Crop Insurance
Corporation, USDA.

ACTION: Proposed rule.

SUMMARY: The Federal Crop Insurance
Corporation (FCIC) proposes to amend
the Almond Crop Insurance Regulations
(7 CFR Part 439), effective for the 1988
crop year. The intended effect of this
proposed rule is to maintain the
effectiveness of the present Almond
Crop Insurance Regulations only
through the 1987 crop year. It is
proposed, in another document, that the
provisions currently contained in this
Part may be issued as an endorsement
to the newly proposed 7 CFR Part 401,
General Crop Insurance Regulations (7
CFR 401.110), effective for the 1988 and
succeeding crop years. 7 CFR Part 401
will be a standard set of regulations and
a master policy for insuring most crops
authorized under the provisions of the
Federal Crop Insurance Act, as
amended, and will substantially reduce:
(1) The time involved in amendment or
revision; (2) the necessity of the present
repetitious review process; and (3) the
volume of paperwork processed by
FCIC. The authority for the promulgation
of this rule is the Federal Crop Insurance
Act, as amended.

DATE: Written comments, data, and
opinions on this proposed rule must be
submitted not later than August 3, 1987,
to be sure of consideration.

ADDRESS: Written comments, data, and
opinions on this proposed rule should be
sent to Peter F. Cole, Office of the
Manager, Federal Crop Insurance
Corporation Room 4090, South Building,
U.S. Department of Agriculture,
Washington, DC 20250,

FOR FURTHER INFORMATION CONTACT:
Peter F. Cole, Secretary, Federal Crop
Insurance Corporation, U.S. Department
of Agriculture, Washington, DC, 20250,
telephone (202) 447-3325.
SUPPLEMENTARY INFORMATION: This
action has been reviewed under USDA
procedures established by Departmental
Regulation 1512-1. This action does not
constitute a review as to the need,
currency, clarity, and effectiveness of
these regulations under those
procedures. The sunset review date
established for these regulations is
December 31, 1990.

E. Ray Fosse, Manager, FCIC, (1) has
determined that this action is not a
major rule as defined by Executive
Order 12291 because it will not result in:
(a) An annual effect on the economy of
$100 million or more; (b) major increases
in costs or prices for consumers,
individual industries, federal, State, or
local governments, or a geographical
region; or (c) significant adverse effects
on competition, employment,
investment, productivity, innovation, or
the ability of U.S.-based enterprises to
compete with foreign-based enterprises
in domestic or export markets; and (2)
certifies that this action will not
increase the federal paperwork burden
for individuals, small businesses, and
other persons.

This action is exempt from the
provisions of the Regulatory Flexibility
Act; therefore, no Regulatory Flexibility
Analysis was prepared.

This program is listed in the Catalog
of Federal Domestic Assistance under
No. 10.450.

This program is not subject to the
provisions of Executive Order 12372
which requires intergovernmental
consultation with State and local
officials, See the Notice related to 7 CFR
Part 3015, Subpart V, published at 48 FR
29115, June 24, 1983.

This action is not expected to have
any significant impact on the quality of
the human environment, health, and
safety. Therefore, neither an
Environmental Assessment nor an
Environmental Impact Statement is
needed.

Background

FCIC has published over 40 policies to
cover insurance on that many different
crops. Many of the regulations and
policies contain identical language,
which, if changed requires that over 40

different policies be changed, both in the
Code of Federal Regulations (CFR) and
the printed policy language. This
repetition of effort is both inefficient and
expensive. FCIC, therefore, has
proposed to publish in 7 CFR Part 401,
one set of regulations and one master
policy to contain that language which is
identical in most of the policies and
regulations.

As revisions on individual policies are
necessary, FCIC proposes to publish a
“crop endorsement” which will centain
the language of the policy unique to that
crop, and any exceptions to the master
policy language necessary for that crop.
When an endorsement is published as a
subpart to Part 401, effective for a
subsequent crop year, the present policy
contained in a separate part of Chapter
IV will be terminated at the end of the
crop year then in effect,

In order to clearly establish that 7
CFR Part 439 will be effective only
through the end of the 1987 crop year,
FCIC herein proposes to amend the
subpart heading of these regulations to
specify that such will be the case.

It is proposed that the Almond
Endorsement will be published as an
endorsement to 7 CFR Part 401 (7 CFR
401.110), and become effective for the
1988 and succeeding crop years. Upon
final publication, the provisions of the
Almond Crop Insurance Regulations,
now contained in 7 CFR part 439, would
be superseded. Therefore, FCIC
proposes to amend the subpart heading
to provide that 7 CFR Part 439 be
effective for the 1986 and 1987 crop
years only.

FCIC is soliciting public comment on
this proposed rule for 30 days after
publication in the Federal Register
Written comments will be available for
public inspection in the Office of the
Manager, Room 4090, South Building,
U.S. Department of Agriculture,
Washington, DC during regular business
hours, Monday through Firday.

List of Subjects in 7 CFR Part 439
Crop insurance, Almond,
Proposed Rule

PART 439—[AMENDED]

Accordingly, pursuant to the authority
contained in the Federal Crop Insurance
Act, as amended (7 U.S.C. 1501 et seq.),
the Federal Crop Insurance Corporation
hereby proposes to amend the Subpart
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heading to the Almond Crop Insurance
Regulations (7 CFR Part 439), as follows:
1. The Authority citation for 7 CFR
Part 439 continues to read as follows:
Authority: Secs. 508, 516, Pub. L. 75430, 52
Stal. 73, 77, as amended (7 U.S.C. 1508, 1516).
2. The Subpart heading in 7 CFR Part
439 is revised to read as follows:

Subpart—Regulations for the 1986 and
1987 Crop Years

Done in Washington, DC, on June 3, 1987.
E. Ray Fosse,
Manager, Federal Crop Insurance
Corporation.
[FR Doc. 87-15007 Filed 7-1-87; 8:45 am|
BILLING CODE 3410-08-M

Agricultural Marketing Service

7 CFR Part 945
[Docket No. A0-150-A5]

Idaho-Eastern Oregon Potato
Marketing Order; Secretary’s Decision
on Proposed Further Amendment of
Marketing Agreement and Order

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule and referendum
order.

summMARY: This decision recommends
amendments to the marketing agreement
and order for potatoes grown in certain
counties in Idaho and Malheur County,
Oregon, and directs that a referendum
be conducted to determine if potato
producers favor the various amendment
proposals. The proposed amendments
would authorize the appointment by the
committee of public advisors, change the
term of office for committee members to
two years, and limit committee member
tenure to three consecutive terms. In
addition, the proposed amendments
would change nomination procedures
for nominating committee members to
permit nominations by mail and allow
selection of dates, other than those
specified in the order, for performing the
procedures in the nomination process.
Changes are also proposed that would
revise the written acceptance
procedures required of persons
appointed as committee members;
remove the limit on compensation to
committee members; remove the limit on
handler assessments by permitting
assessments to be charged on a per unit
basis; and provide for a larger operating
reserve for excess funds. Provision
would also be made for periodic
continuance referenda. All of these
proposed changes would improve the
commitiee's operations and procedures.

DATE: The voting period for purposes of
the referendum herein ordered is july
10-24, 1987.

FOR FURTHER INFORMATION CONTACT:
James M. Scanlon, Acting Chief,
Marketing Order Administration Branch,
Fruit and Vegetable Division, AMS,
USDA, Washington, DC 20250, phone
(202) 475-3914.

SUPPLEMENTARY INFORMATION: Prior
documents in this proceeding—Notice of
Hearing issued November 8, 1985, and
published in the November 15, 1985,
issue of the Federal Register (50 FR
47226). The Recommended Decision was
issued March 27, 1987, and published in
the Federal Register April 8, 1987 (52 FR
10893). This administrative action is
governed by the provisions of Sections
556 and 557 of Title 5 of the United
States Code and therefore is excluded
from the requirements of Executive
Order 12291.

Preliminary statement

This proposed amendment was
formulated on the record of a public
hearing held at Pocatello, Idaho,
December 10, 1985, to consider the
proposed amendment of the Marketing
Agreement and Marketing Order No.
945, both as amended, regulating the
handling of potatoes grown in
designated counties in Idaho and
Malheur County, Oregon, hereinafter
referred to collectively as the “order."
The hearing was held pursuant to the
provisions of the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.8.C. 601 et seq.), hereinafter referred
to as the “Act,” and the applicable rules
of practice and procedure governing
proceedings to formulate marketing
agreements and marketing orders (7 CFR
Part 800). The Notice of Hearing
contained several amendment proposals
submitted by the ldaho-Eastern Oregon
Potato Committee established under the
order, hereinafter referred to as the
“committee." The proposals pertained to
adding a public advisor to the
committee, limiting the tenure of
committee members, changing the term
of office, changing nomination
procedures, making changes in fiscal
operations, and requiring periodic
continuance referenda. The Department
of Agriculture proposed that it make any
necessary conforming changes.

Upon the basis of evidence introduced
at the hearing and the record thereof,
the Administrator, on March 27, 1987,
filed with the Hearing Clerk, U.S.
Department of Agriculture, the
Recommended Decision containing the
notice of the opportunity to file written
exceptions thereto by May 6, 1987.
Three exceptions were received. One

exception was received from a grower
who objected to the proposals
concerning changes to fiscal procedures.
Another exceptor, the Potato Growers of
Idaho, Inc. (PGI), opposed the proposed
increase in the operating reserve and the
requirement for a continuance
referendum every six years and the
standards for evaluating the merits for
termination after such a vote is
conducted. The PGl is a voluntary
cooperative of some 1,250 members who
grow potatoes at various locations
across the southern portion of Idaho.
Finally, an exception was received from
the committee opposing the six-year
interval for continuance referenda, the
standards for evaluating the merits of
continuing the order, and the proposal
regarding committee member and
alternate member tenure. These three
exceptions are discussed in detail later
in this document.

The Administrator of the Agricultural
Marketing Service has determined that
this action would not have a significant
economic impact on a substantial
number of small entities as defined by
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601 et seq.). As stated in the
notice of hearing, interesied persons
were invited to present evidence at a
hearing on the probable regulatory and
informational impact of the proposed
rule on small businesses for the purpase
of the RFA.

The Agricultural Marketing
Agreement Act of 1937 (7 U.S.C. 601-
674) requires the application of uniform
rules to regulated handlers. Since
handlers covered under M.O, 945 are
predominantly small businesses, the
order itself is tailored to the size and
nature of these small businesses,

During the 1985-1986 crop year, 106
handlers were regulated under M.O. 945
and handled potatoes for fresh market
with an estimated crop value of $34.2
million. Given the applicable definition
of a small business concern (i.e., for
purposes of review pursuant to the
Regulatory Flexibility Act, an
agricultural services firm with average
annual receipts not exceeding
$3,500,000), almost all of the handlers of
potatoes would fall within that
definition. In addition, there are about
2,150 producers of potatoes in the
production area. Small agricultural
producers have been defined by the
Small Business Administration (13 CFR
121.2) as those having average gross
annual revenues for the last three years
of less than $100,000. The majority of
handlers and producers may be
classified as small entities.

The proposed amendments to the
agreement and order include provisions
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pertaining to operations of the
committee (tenure and periodic
referenda) which will provide more
frequent opportunity for producer votes
and opportunity for a broader based
representation on the committee. The
addition of a public advisor would
formalize the current practice of
providing consumer input to committee
deliberations. This would provide the
committee with information on
consumer or non-industry related
concerns with respect to the operation
of the order. The change in the term of
office from one to two years would
provide continuity for committee
operations, since only half of the
members would be selected in a given
year. The change proposing that
committee nominations could be held by
mail would have a positive impact on
small businesses. Production area
growers and handlers could avoid
spending up to a day in travel and
attending nomination meetings, allowing
them to spend the time and resources
saved at their farms or businesses,
These changes are designed to enhance
the administration and functioning of
the marketing agreement and order and
would have negligible, if any, economic
impact on small businesses.

The proposed change that would
allow the committee to recommend
increased reimbursement to members
attending meetings would impact on
growers and handlers in a positive way.
Increased reimbursement to members
would be defrayed through assessments
on all handlers. However, program °
operations benefit all handlers and
growers and it is appropriate to provide
a minimum level of compensation to
members who serve in the industry’s
general interest.

The proposed change to allow the rate
of assessment to be based on other than
a fixed amount per carlot and to allow a
reserve of approximately one year's
budgeted expenses would improve the
financial operations of the agreement
and order and not adversely impact on
small business. These changes would
provide for more efficient funding of
order operations and activities. Fresh
potato shipments have stabilized in
recent years and the current maximum
rate specified will not be sufficient to
properly fund committee operating costs
in future years. Moreover, the current
reserve limitation has required the
committee to refund small amounts of
money to handlers at comparatively
high cost. Authorization of a larger
reserve should eliminate these
expenses,

Finally, the proposed amendments to
the order would have no significant

impact on small businesses'
recordkeeping and reporting
requirements.

Findings and conclusions

The material issues, findings and
conclusions, rulings, general findings,
and regulatory provisions of the
Recommended Decision published in the
Federal Register (52 FR 10893, April 6,
1987) are hereby incorporated herein
and made a part hereof subject to the
following clarifications and discussion:

Material issue (1), dealing with the
appointment of a public advisor or
advisors, should be amended by the
addition of the following at the end
thereof:

“Proposed § 945.20 should be revised
to clarify that the expenses for the
public advisor should be reasonable and
that this compensation should be
determined with the approval of the
Secretary."”

Material issue (2), dealing with a
change in the term of office, and
member tenure, should be amended by
the addition of the following two
paragraphs at the end thereof:

“In its exception, the committee stated
that it intended to have persons serve as
alternate members for up to three terms
(a total of six years) as a method of
indoctrinating and exposing them to the
various operations and deliberations of
the committee, and then serve as
members, if nominated and selected,
without a waiting period between terms,
Such members could then serve up to
three consecutive terms as a member,
but would have to wait one term before
serving again unless a position would
remain vacant for lack of eligible
nominees or eligible persons willing to
serve. This change should improve
efficiency and promote program
operations. Hence, the proposal is
changed to reflect the intent of the
committee as stated in its exception.

Therefore, § 945.21(b) should be
revised to read as follows: ‘Committee
members and alternates shall serve
during the term of office for which they
are selected and have qualified and
continue until their successors are
selected and have qualified. Beginning
with the 1987 term of office, no member
or alternate shall serve more than three
full consecutive terms: Provided, That
an alternate member may serve up to
three consecutive terms and then serve
as a member for up to three consecutive
terms without a break in service.
Members serving three consecutive
terms could again be eligible to serve on
the committee by not serving for one full
term as either a member or an alternate
member: Provided, That in the event a
position would otherwise remain vacant

for lack of eligible nominees or eligible
persons willing to serve, the Secretary
may authorize a member or alternate
member to serve more than three full
consecutive terms.' "

Material issue (5), concerning
expenses and compensation, should be
amended by the addition of the
following two sentences at the end
thereof: “One exceptor objected to this
proposed change stating that it would
give the committee excessive power
concerning compensation decisions,
This argument is without merit since
committee actions in this area will be
subject to the Secretary's review and
approval.”

Material issue (6) concerning
assessments should be amended by the
addition of the following paragraph at
the end thereof; “An exceptor opposed
this proposed change. The exceptor was
concerned about basing any funding
increase on a rate per acre because
different growers have different yields
and inequities could result. The
concerns are without basis because the
assessment rate would be based on a
unit handled, the carlots or cartons, not
acreage. In any case, it is the handlers
who are assessed since growers are, by
statute, not regulated in their capacities
as growers."

Material issue (7) relating to excess
funds should be amended by adding the
following paragraph: "“Two exceptors
objected to the change authorizing the
committee to maintain an operating
reserve not to exceed one fiscal period’s
budgeted expenses in lieu of the current
one-half year's expenses. One exceptor
felt that it gave the committee too much
power on the establishment of reserves.
The other felt that the committee should
be able to operate on less than a one-
half year reserve limit by adjusting its
budget and spending plans. It is
expected that committee management
will maintain prudent fiscal controls in
the administration of the program.
However, the evidence clearly indicates
that despite such controis,
circumstances may arise which require
a larger reserve to defray necessary
expenses. Hence, these objections are
denied.

However, the proposed § 945.44(a) is
revised to clarify that any carryover of
excess funds from one fiscal period to
the next is to be done with the approval
of the Secretary."

Material issue (8) concerning periodic
continuance referenda should be
amended by adding the following two
paragraphs: “One exceptor questioned
the proposal to require the referendum
every six years instead of the 10 year
interval recommended by proponents.
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Conducting such referenda al six year
intervals rather than at ten year
intervals will allow producers to vote
for or against the program as the
industry changes yet will not be
wasteful of the committee’s resources.
Another questioned the need of
specifying a time for a continuance
referendum in the order, since the
Secretary can call such a referendum
any lime it is determined that one is
warranted. Although the Secretary has
the authority to call a referendum at any
time, periodic continuance referenda
should be conducted at reasonable
intervals. For the reasons previously set
forth, six years is a more appropriate
period for conducting continuance
referenda, therefore, the
recommendation to change from a six-
year to a 10-year interval and for not
including such provisions in the order is
denied.

The exceptors also objected that the
Secretary would consider terminating
the program if fewer than two-thirds of
the growers voting favored continuance
and if those growers voting for
continuance produced less than two-
thirds of the total volume of potatoes
produced by all voting growers. In lieu
of the two-thirds standard, the exceptors
recommended that termination be
considered by the Secretary whenever a
majority of the growers, who also
produced at least one-half of the crop,
favor termination. However, as stated
earlier, since less than 50 percent of all
producers usually participate in
marketing order referenda, it is difficult
to determine producer support for an
order using the 50 percent standard.
Accordingly, as stated earlier the
Secretary would consider termination of
the order if less than two-thirds of the
producers voting in the referendum and
producers of less than two-thirds of the
volume of potatoes represented in the
referendum favor continuance.
Furthermore, the Secretary would
consider other relevant information
concerning the operation of the order,
not only the referendum results, in
determining whether or not the order
should be terminated. Hence, the
recommendation to change the two-
thirds standard is denied.”

Rulings on exceptions

In arriving at the findings and
conclusions and the regulatory
provisions of this decision, the
exceptions to the recommended decision
were carefully considered in conjunction
with the record evidence. To the extent
that the findings and conclusions and
the regulatory provisions of this decision

are al variance with the exceptions,
such exceptions are hereby denied for
the reasons previously stated in this
decision.

Marketing agreement and order.
Annexed hereto and made a part hereof
are two documents entitled,
respectively, “Marketing Agreement, as
Amended, Regulating the Handling of
Potatoes Grown in Certain Designated
Counties in Idaho and Malheur County,
Oregon,” and "Order Amending the
Order, As Amended, Regulating the
Handling of Potatoes Grown in Certain
Designated Counties in ldaho and
Malheur County, Oregon.” These
documents have been decided upon as
the detailed and appropriate means of
effectuating the foregoing conclusions.

It is hereby ordered, That this entire
decision, except the annexed marketing
agreement, be published in the Federal
Register. The regulatory provisions of
the marketing agreement are identical
with those contained in the order as
hereby proposed to be amended by the
annexed order which is publigshed with
this decision.

Referendum order. 1t is hereby

~ directed that a referendum be conducted

in accordance with the procedure for the
conduct of referenda (7 CFR 900.400 et
seq.), to determine whether the issuance
of the annexed order amending the

| order regulating the handling of Irish
| potatoes grown in certain designated

counties of Idaho and Matheur County,
Oregon, is approved or favored by
producers, as defined under the terms of
the order, who during the representative
period were engaged in the production
area in the production of the regulated
commodity for market. The
representative period for the conduct of
such referendum is hereby determined
to be August 1, 1986, through June 30,
1987.

The agent of the Secretary to conduct
such a referendum is hereby designated

, to be Joseph C. Perrin, Fruit and

Vegetable Division, Agricultural
Marketing Service, USDA, Green/Wyatt
Federal Building, Room 369, 1220 S.W.
Third Avenue, Portland, Oregon 97204.

List of Subjects in 7 CFR Part 945
Marketing agreements and orders,
Potatoes, Idaho, Oregon.

Signed at Washington, DC, on june 29,
1887.
Karen K. Darling,

Deputy Assistant Secretary, Marketing and
Inspection Services.

Order Amending the Order Regulating
the Handling of Irish Potatoes Grown in
Certain Designated Counties in Idaho
and Malheur County, Oregon !

Findings and determinations. The
findings and determinations hereinafter
set forth are supplementary and in
addition to the findings and
determination previously made in
connection with the igssuance of the
aforesaid order; and all of said previous
findings and determinations are hereby
ratified and affirmed, except insofar as
such findings and determinations may
be in conflict with the findings and
determinations set forth herein.

Findings upon the basis of the hearing
record. Pursuant to the provisions of the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 801 et
seq.), and the applicable rules of
practice and procedure governing the
formulation of marketing agreements
and marketing orders (7 CFR Part 900), a
public hearing was held upon proposed
amendment of the Marketing Agreement
and Marketing Order No. 945 (7 CFR
Part 945) regulating the handling of Irish
potatoes grown in certain designated
counties in Idaho and Malheur County,
Oregon.

Upon the basis of the record, it is
found that: (1) The order as hereby
amended, and all of the terms and
conditions thereof, will tend to
effectuate the declared policy of the Act;

(2) The order, as hereby amended,
regulates, the handling of Irish potaioes
grown in the production area in the
same manner as, and is applicable only
to persons in the respective classes of
commercial and industrial activity
specified in, the marketing agreement
and order upon which hearings have
been held;

(3) The order, as hereby amended, is
limited in its application to the smallest
regional production area which is
practicable, consistent with carrying out
the declared policy of the Act, and the
issuance of several orders applicable to
subdivisions of the production area
would not effectively carry out the
declared policy of the Act;

(4) There are no differences in the
production and marketing of Irish
potatoes grown in the production area
which make necessary different terms

! This order shall not become effective unless and
until the requirements of §900.14 of the rules of
practice and procedure governing proceedings lo
formulate markeling agreements and marketing
orders have been met.
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and provisions applicable to different
parts of such area; and

(5) All handling of Irish potatoes
grown in the production area is in the
current of interstate or foreign
commerce or directly burdens, obstructs,
or affects such commerce.

Order Relative to Handling

It is therefore ordered, That on and
after the effective date hereof the
handling of Irish potatoes grown in
certain designated counties in Idaho and
Malheur County, Oregon, shall be in
conformity to and in compliance with
the terms and conditions of the order, as
hereby amended, as follows:

Except for the previously noted
modifications, the provisions of the
proposed marketing agreement and
order amending the order contained in
the Recommended Decision issued by
the Administrator on March 27, 1987,
and published in the Federal Register (52
FR 10293, April 6, 1987), shall be and are
the terms and provisions of this order,
amending the order, and are set forth in
full herein.

1. The authority citation for 7 CFR
Part 945 continues to read as follows:

Authority: Secs. 1-19, 48 Stat. 31, as
amended; 7 U.S.C. 601-674.

PART 945—IRISH POTATOES GROWN
IN CERTAIN DESIGNATED COUNTIES
IN IDAHO, AND MALHEUR COUNTY,
OREGON

2. Add a new § 945.20(d) as follows:
§945.20 Establishment and membership.

* » * *

(d) The committee may appoint such
public advisors as it deems appropriate
and determine reasonable expenses,
tompensation as approved by the
Secretary, and define the duties of such
advisors, Each person appointed as a
public advisor shall be a resident of the
production area. Also, each shall at the
time of appointment and during the term
of office not be engaged in the
commercial production, buying, grading,
or processing of any agricultural
commodity, except as a consumer, nor
shall such person be a director, officer,
or employee of any firm so engaged.

3. Revise § 945.21 to read as follows:

§945.21 Term of office.

(a) Except as otherwise provided in
this section, the term of office of
committee members and alternates shall
be for two years beginning June 1 or
such other date as recommended by the
tommittee and approved by the
Secretary. The term of office of members
and alternates shall be so determined
that approximately one-half of the total

producer and handler committee
membership shall terminate each year.

(b) Committee members and
alternates shall serve during the term of
office for which they are selected and
have qualified and continue until their
successors are selected and have
qualified. Beginning with the 1987 term
of office, no member or alternate shall
serve more than three full consecutive
terms: Provided, That an alternate
member may serve up to three
consecutive terms and then serve as a
member for up to three consecutive
terms without a break in service.
Members serving three consecutitve
terms could again become eligible to
serve on the committee by not serving
for one full term as either member or
alternate member: Provided, That in the
event a position would otherwise
remain vacant for lack of eligible
nominees or eligible persons willing to
serve, the Secretary may authorize a
member or alternate member to serve
more than three full consecutive terms.

4. Amend § 945.25 as follows:

(1) Revise paragraphs (a) and (c).

(2) Redesignate paragraph (f) as
paragraph (e).

(3) Redesignate paragraph (g) as
paragraph (f).

(4) Revise paragraph (e) and
redesignate it as paragraph (g).

§945.25 Nominations.
- - - - *

(a) In order to provide nominations for
producer and handler committee
members and alternates, the committee
shall hold, or cause to be held, prior to
April 1 of each year, or such other date
as the Secretary may designate, one or
more meetings of producers and of
handlers in each district to nominate
such members and alternates; or the
committee may conduct nominations by
mail in a manner recommended by the
committee and approved by the
Secretary.

(c) At least one nominee shall be
designated for each position as member
and for each position as alternate
member on the committee.

- * - - -

(g) Nominations shall be supplied to
the Secretary in such manner and form
as the Secretary may prescribe, not later
than May 1 of each year, or such other
date as the Secretary may specify.

5. Revise § 945.27 as follows:

§945.27 Acceptance.

Any person nominated to serve on the
committee as a member or as an
alternate shall qualify by filing a
statement of willingness to serve with
the Secretary.

6. Revise § 945.31 to read as follows:

§945.31 Expenses.

Committee members and alternates
shall be reimbursed for reasonable
expenses necessarily incurred by them
in the performance of their duties and in
the exercise of their powers under this
subpart, and may receive compensation
at a rate determined by the committee,
and approved by the Secretary, for each
day or portion thereof, spent in
conducting committee business.

7. Revise paragraph (b) of § 945.42 to
read as follows:

§945.42 Assessment.

- * * * »

(b) Assessments shall be levied upon
handlers at a rate per unit established
by the Secretary. Such a rate may be
established by the Secretary upon the
basis of the committee’s
recommendation or other available
information.

* - * * -

8. In § 945.44 revise the heading;
delete the introductory paragraph; revise
paragraph (b) and redesignate it as
paragraph (a); revise paragraph (a) and
redesignate it as paragraph (b) to read
as follows:

§945.44 Excess funds.

(a) The funds remaining at the end of
a fiscal period which are in excess of the
expenses necessary for committee
operations during such period may be
carried over, with the approval of the
Secretary, into followig periods as a
reserve. Such reserve shall be
established at an amount not to exceed
approximately one fiscal period’s
budgeted expenses. Funds in such
reserve shall be available for use by the
committee for expenses authorized
under § 945.40.

(b) Funds in excees of those placed in
the operating reserve shall be credited
proportionately against a handler's
operations of the following fiscal peirod,
except that if the handler demands
payment, such proportionate refund
shall be paid to such handler.

. * * - -

9. Section 945.83 is amended by
redesignating paragraph (d) as
paragraph (e) and adding a new
paragraph (d) to read as follows:

945.83 Termination.

- * - * *

(d) The Secretary shall conduct a
referendum as soon as practicable after
July 31, 1992, and at such time every
sixth year thereafter, to ascertain
whether continuance of this order is
favored by potato producers. The
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Secretary may terminate the provisions
of this order at the end of any fiscal
period in which the Secretary has found
that continuance of this order is not
favored by producers who, during a
representative period determined by the
Secretary, have been engaged in the
production for market of potatoes in the
production area. Termination of the
order shall be effective only if
announced on or before July 1 of the
then current fiscal period.

[FR Doc, 87-15077 Filed 6-30-87; 9:22 am]
BILLING CODE 3410-02-M
7 CFR Part 1076

Milk in the Eastern South Dakota
Marketing Area; Proposed Suspension
of Certain Provisions of the Order

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed suspension of rule.

SUMMARY: This notice invites written
comments on a proposal to suspend
portions of the Eastern South Dakota
Federal milk order. The provisions relate
to the limits on the amount of milk not
needed for fluid (bottling) use that may
be moved directly from farms to nonpool
manufacturing plants and still be priced
under the order. Suspension of the
provisions was requested by a
cooperative association representing
most of the producers supplying the
market to prevent uneconomic
movements of milk. The proposed
suspension would be for the months of
August 1987 through February 1988.
DATE: Comments are due on or before
July 17, 1987,

ADDRESS: Comments (two copies)
should be filed with the Dairy Division,
AMS, Room 2968, South Building, U.S.
Department of Agriculture, Washington,
DC 20250.

FOR FURTHER INFORMATION CONTACT:
Constance M. Brenner, Marketing
Specialist, Dairy Division, Agricultural
Marketing Service, U.S. Department of
Agriculture, Washington. DC 20250,
(202) 447-7183.

SUPPLEMENTARY INFORMATION: The
Regulatory Flexibility Act (5 U.S.C. 601~
612) requires the Agency to examine the
impact of a proposed rule on small
entities. Pursuant to 5 U.S.C. 605(b), the
Administrator of the Agricultural
Marketing Service has certified that this
proposed action would not have a
significant economic impact on a
substantial number of small entities.
Such action would lessen the regulatory
impact of the order on certain milk
handlers and would tend to ensure that
dairy farmers would continue to have

their milk priced under the order and

thereby receive the benefits that accrue
from such pricing.

Notice is hereby given that, pursuant
to the provisions of the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601-674), the
suspension of the following provisions
of the order regulating the handling of
milk in the Eastern South Dakota
marketing area is being considered for
August 1987 through February 1988:

In § 1076.13, paragraphs (c) (2) and (3).

All persons who want to send written
data, views, or arguments about the
proposed suspension should send two
copies of them to the Dairy Division,
AMS, Room 2968, South Building, U.S.
Department of Agriculture, Washington,
DC 20250 by the 15th day after
publication of this notice in the Federal
Register. The comments that are sent
will be made available for public
inspection in the Hearing Clerk’s office
during normal business hours (7 CFR
1.27(b)).

Statement of Consideration

Land O' Lakes Inc. (LOL), an
association of producers that supplies
most of the market's fluid milk needs
and handles most of the market's
reserve milk supplies, requested the
suspension. The suspension would
remove for August 1987 through
February 1988 the limit on the amount of
producer milk that a cooperative
association or other handlers may divert
from pool plants to nonpool plants,

The order now provides that a
cooperative association may divert up to
35 percent of its total member milk
received at all pool plants or diverted
therefrom during the months of August
through February. Similarly, the
operator of a pool plant may divert up to
35 percent of its receipts of producer
milk (for which the operator of such
plant is the handler during the month)
during the months of August through
February.

LOL indicates that operation of the 35-
percent diversion limit during August
through February would mean that at
least 65 percent of its milk would have
to be delivered to pool plants. LOL
estimates, moreover, that only 45 {o 55
percent of its milk will be needed at
distributing plants, The balance would
have to be delivered to a pool plant,
unloaded, reloaded and then shipped to
other plants merely to qualify the milk
for pooling. The additional handling and
hauling costs would be incurred by LOL
with no offsetting benefits to other
market participants, according to LOL.

List of Subjects in 7 CFR Part 1076.

Milk marketing orders, Milk, Dairy
products.

The authority citation for 7 CFR Par!
1076 continues to read as follows:

Authority: Secs. 1-19, 48 Stat. 31, as
mended; 7 U.S.C. 601-674.

Signed at Washington, DC, on: June 26,
1987.
J. Patrick Boyle,
Administrator.
[FR Doc. 87-15075 Filed 7-1-87; 8:45 am]
BILLING CODE 3410-02-M

Animal and Plant Health Inspection
Service

9 CFR Part 94

[Docket No. 87-063]

Swine, Pork, and Pork Products
imported From Great Britain; Addition
to List

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Proposed rule.

SUMMARY: We are proposing to amend
the regulations concerning the entry into
the United States of pork and pork
products and the movement into the
United States of swine by adding Great
Britain to the list of countries in which
hog cholera is not known and not
determined to exist. We have
determined that hog cholera has now
been eradicated from Great Britain. The
adoption of this proposal would relieve
certain restrictions on the entry into the
United States of pork and pork products
and the movement into the United
States of swine from Great Britain.

pATE: Consideration will be given only
to comments postmarked or received on
or before August 3, 1987.

ADDRESSES: Send writien comments {0
Steven B. Farbman, Assistant Director,
Regulatory Coordination, APHIS, USDA.
Room 728, Federal Building, 6505
Belcrest Road, Hyattsville, MD 20782.
Please state that your comments refer to
Docket Number 87-063. Comments may
be inspected at Room 728 of the Federal
Building between 8 a.m, and 4:30 p.m.
Monday through Friday, except
holidays.

FOR FURTHER INFORMATION CONTACT:
Dr. Mark Dulin, Senior Staff
Veterinarian, Animal Products and
Byproducts, Import-Export and
Emergency Planning Staff, VS, APHIS,
USDA, Room 805, Federal Building, 6505
Belcrest Road, Hyattsville, Md 20782,
(301) 436-8499.

- O o
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SUPPLEMENTARY INFORMATION:
Background

The regulations in 9 CFR Part 94
(referred to below as the regulations)
regulate the entry and movement into
the United States of specified animals
and animal products in order to prevent
the introduction into the United States
of various diseases, including hog .
cholera.

Section 94.9 of the regulations restricts
the entry into the United States of pork
and pork products from countries where
hog cholera is known to exist. The
restrictions include cooking, heating, or
curing and drying procedures designed
to ensure that the pork or pork products
have been treated in a manner adequate
to destroy organisms that could spread
hog cholera. Section 94.10 of the
regulations, with certain exceptions,
prohibits the movement into the United
States of swine that originate in, are
shipped from, or transit any country in
which hog cholera is determined to
exist. Section 94.9 lists all countries of
the world where hog cholera is not
known to exist; section 94.10 lists all
countries of the world where hog
cholera is not determined to exist.

Based on surveys conducted by the
government of Great Britain, we have
determined that there is no reason to
believe that hog cholera exists in Great
Britain. No case of hog cholera has been
reported in Great Britain since it had
been eradicated in June 1986,

Therefore, we propose to amend
§ 94.9 by adding Great Britain to the list
of countries in which hog cholera is not
known to exist; we also propose to
amend § 94.10 by adding Great Britain
to the list of countries in which hog
cholera is not determined to exist. The
adoption of this proposal would relieve
restrictions on the entry into the United
States of pork and pork products and

the movement into the United States of
swine from Great Britain.

Miscellaneous

On July 27, 1973, we amended
§ 94.9(a) (See 38 FR 20065, Docket
Number 73-085), to add Sweden to the
list of countries in which hog cholera is
not known to exist. However, Sweden
was inadvertently left out in the first
sentence, and should have been added
after “New Zealand". Therefore, this
document would correct the list to
include Sweden.

This document would also make
nonsubstantive changes in § 94.9(a) by
deleting surplusage.

Executive Order 12291 and Regulatory
Flexibility Act

We are issuing this proposed rule in
conformance with Executive Order

12291, and we have determined that it is
not a “major rule."” Based on information
compiled by the Department, we have
determined that this proposed rule
would have an effect on the economy of
less than $100 million; would not cause a
major increase in costs or prices for
consumers, individual industries,
Federal, State or local government
agencies, or geographic regions; and
would not cause a significant adverse
effect on competition, employment,
investment, productivity, innovation, or
the ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

For this action, the Office of
Management and Budget has waived its
review process required by Executive
Order 12291.

Our proposal would affect U.S. swine
producers, since they would be eligible
to import breeding stock. However, we
anticipate that the amount of swine,
pork, or pork products imported into the
United States from Great Britain as a
result of the adoption of this proposal
would be less than one percent of the
amount of these items imported into the
United States annually. Moreover, while
individuals would be allowed to import
small quantities of pork and pork
products for personal consumption,
commercial shipments would still be
ineligible for importation.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action would not
have a significant economic impact on a
substantial number of small entities.

List of Subjects in 9 CFR Part 94

Animal diseases, Hog cholera, Import,
Livestock and livestock products, Meat
and meat products, Milk, Poultry and
poultry products.

PART 94—RINDERPEST, FOOT-AND-
MOUTH DISEASE, FOWL PEST (FOWL
PLAGUE), NEWCASTLE DISEASE
(AVIAN PNEUMOENCEPHALITIS),
AFRICAN SWINE FEVER, AND HOG
CHOLERA: PROHIBITED AND
RESTRICTED IMPORTATIONS

Accordingly, we propose to amend 9
CFR Part 94 as follows:

1. The authority citations for Part 94
would continue to read as follows:

Authority: 7 U.S.C. 1474, 150¢e, 161, 162,
450; 19 U.S.C. 13086, 21 U.S.C. 111, 1144, 134a,
134b, 134¢, 134f; 42 U.S.C. 4331, 4332; 7 CFR
217, 2.51, and 371.2(d).

2. Paragraph (a) of § 94.9 would be
revised as follows:

countries where hog cholera exists.

§94.9 Pork and pork products from

(a) Hog cholera is known to exist in
all countries of the world except
Australia, Canada, Denmark, Dominican
Republic, Finland, Great Britain
(England, Scotland, Wales, and Isle of
Man), Iceland, New Zealand, Northern
Ireland, Norway, the Republic of
Ireland, Sweden, and Trust Territory of
the Pacific Islands.®

* . » * *

§94.10 [Amended]

3. Section 94.10 would be amended by
adding “Great Britain (England,
Scotland, Wales, and Isle of Man),”
after “Finland,".

Done in Washington, DC, this 26th day of
June, 1987.

B.G. Johnson,

Acting Deputy Administrator, Veterinary
Services, Animal and Plant Health Inspection
Service.

[FR Doc. 87-15076 Filed 7-1-87; 8:45 am|
BILLING CODE 3410-34-M

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Part 350

Disclosure of Financial and Other
Information by FDIC Insured State
Nonmember Bank; Correction

AGENCY: Federal Desposit Insurance
Corporation (the “FDIC").

ACTION: Proposed rule; correction.

SUMMARY: This document corrects

§ 350.2 of proposed Part 350 of the
FDIC's regulations, as published on page
23556 of the June 23 edition of the
Federal Register (52 FR 23554, June 23,
1987, FR Doc. 87-14256). The version of
§ 850.2 as originally published was not
the version adopted by the FDIC Board
of Directors. A typographical error on
the same page is also being corrected.

FOR FURTHER INFORMATION CONTACT:
William P. Carley or Robert F. Storch,
(202) 898-6903.

1. In the first column of page 23556,
§ 350.2 is correctly added to read as
follows:

§350.2 Scope.

This part applies to FDIC insured
state-chartered organizations (including
commercial banks, savings banks and
other institutions) that are not members

&See also other provisions of this part and Parls
92, 95, 96, and 327 of this chapter for other
prohibitions and restrictions upon importation of
swine and their products.
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of the Federal Reserve System. For
purposes of this part, the term “bank”
refers to such organizations.

2. In the second column of page 23556,
the last word in § 350.4(c) is changed
from "register” to “requester.”

Dated: June 25, 1987.

Federal Deposit Insurance Corporation.

Hoyle L. Robinson,
Executive Secretary.

|FR Doc. 87-14882 Filed 7-1-87; 8:45 am|)
BILLING CODE 6714-01-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39
{Docket No. 87-NM-70-AD]

Airworthiness Directives; Boeing
Model 727 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of Proposed Rulemaking
(NPRM).

SUMMARY: This notice proposes a new
airworthiness directive (AD), applicable
to certain Boeing Model 727 series
airplanes, which would require the
modification of the main landing gear
(MLG) door ground release lever. This
proposal is prompted by a recent report
of a left MLG door ground release lever
that vibrated into the door open position
during flight. This prevented the
extension of the left MLG and resulted
in the airplane landing with the left
MLG retracted.

DATE: Comments must be received no
later than August 22, 1987,

ADDRESSES: Send comments on the
proposal in duplicate to Federal
Aviation Administration, Northwest
Mountain Region, Office of the Regional
Counsel (Attn: ANM-103), Attention:
Airworthiness Rules Docket No. 87-NM-
70-AD, 17900 Pacific Highway South, C-
68966, Seattle, Washington 98168. The
applicable service information may be
obtained from the Boeing Commercial
Airplane Company, P.O, Box 3707,
Seattle, wAshington 98124. This
information may be examined at the
FAA, Northwest Mountain Region, 17900
Pacific Highway South, Seattle,
Washington, or Seattle Aircraft
Certification Office, FAA, Northwest
Mountain Region, 9010 East Martinal
Way South, Seattle, Washington.

FOR FURTHER INFORMATION CONTACT:
Mr. Stanton R. Wood, Airframe Branch,
ANM-1208S; telephone (208) 431-1924.
Mailing address: FAA, Northwest
Mountain Region, 17900 Pacific Highway

South, C-68966, Seattle, Washington
98168.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire, Communications
should identify the regulatory docket
number and be submitted in duplicate to
the address specified above. All
communications received on or before
the closing date for comments specified
above will be considered by the
Administrator before taking action on
the proposed rule. The proposals
contained in this Notice may be changed
in light of the comments received. All
comments submitted will be available,
both before and after the closing date
for comments; in the Rules Docket for
examination by interested persons. A
report summarizing each FAA/public
contact concerned with the substance of
this proposal will be filed in the Rules
Docket.

Availability of NPFRM

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the FAA,
Northwest Mountain Region, Office of
the Regional Counsel (Attn: ANM-~103),
Attention: Airworthiness Rules Docket
No. 87-NM-70-AD, 17900 Pacific
Highway South, C-68966, Seattle,
Washington 98168.

Discussion

The FAA has recently received a
report of the left main landing gear
(MLG) ground release lever on a Boeing
Model 727 airplane that vibrated into
the door open position during flight. This
prevented extension of the left MLG and
resulted in the airplane landing with the
left MLG retracted. A review of service
records disclosed one previous left
MLG-up landing caused by the ground
release lever which vibrated into the
door-open position during flight. Two
similar incidents concerning the right
MLG were previously reported, but,
during these incidents, the flight crew
was able to extend the affected gear by
conducting non-routine flight
maneuvers.

The FAA has reviewed and approved
Boeing Service Bulletin 727-32-267,
Revision 1, dated June 15, 1984, which
describes a modification to the left and
right main landing gear door ground
release levers to reinforce the upper end
of the door release guide assembly, and
prevent vibration of the levers into the
open position during flight.

Since this condition is likely to exist
or develop on other airplanes of this
same type design, an AD is proposed
which would require the modification of
the main landing gear door release
levers in accordance with the service
bulletin previously mentioned.

It is estimated that 1,188 airplanes of
U.S. registry would be affected by this
AD, that it would take approximately 10
manhours per airplane to accomplish the
required actions, and that the average
labor cost would be $40 per manhour,
The cost of the modification kit is $148.
Based on these figures, the total cost
impact of the AD on U.S. operators is
estimated to be $651,000.

For these reasons, the FAA has
determined that this document (1)
involves a proposed regulation which is
not major under Executive Order 12291
and (2) is not a significant rule pursuant
to the Department of Transportation
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and it is
further certified under the criteria of the
Regulatory Flexibility Act that this
proposed rule, if promulgated, will not
have a significant economic impact on a
substantial number of small entities
because few, if any, Model 727 airplanes
are operated by small entities. A copy of
a draft regulatory evaluation prepared
for this action is contained in the
regulatory docket.

List of Subjects in 14 CFR Part 39
Aviation safety, Aircraft,
The Proposed Amendment

PART 39—[AMENDED]

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
proposes to amend § 39.13 of Part 39 of
the Federal Aviation Regulations (14
CFR 39.13) as follows:

1. The authority citation for Part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423
49 U.S.C. 106(g) (Revised Pub. L. 97-449,
January 12, 1883); and 14 CFR 11.89.

§39.13 [Amended]

2. By adding the following new
airworthiness directive:

Boeing: Applies to Model 727 series
airplanes, as listed in Boeing Service
Bulletin 727-32-267, Revision 1, dated
June 15, 1984, certificated in any
category. Compliance required within the
next 3,000 hours time-in-service or 2
years after the effective date of this AD,
whichever occurs first, unless previously
accomplished.

To prevent the main landing gear door
release lever from moving to the door open
position during flight, accomplish the
following:
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A. Modify the left and right main landing
gear door release levers in accordance with
the Accomplishment Instructions of Boeing
Service Bulletin 727-32-267, Revision 1, dated
June 15, 1984, or later FAA-approved revision.

B. An alternate means of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager,
Seattle Aircraft Certification Office, FAA,
Northwest Mountain Region.

C. Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operalte airplanes to a base in order to
comply with the requirements of this AD.

All persons affected by this directive
who have not already received the
appropriate service documents from the
manufacturer may obtain copies upon
request to the Boeing Commercial
Airplane Company, P.O. Box 13707,
Seattle, Washington 98124. These
documents may be examined at the
FAA, Northwest Mountain Region, 17900
Pacific Highway South, Seattle,
Washington, or Seattle Aircraft
Certification Office, FAA, Northwest
Mountain Region, 9010 East Marginal
Way South, Seattle, Washington.

Issued in Seattle, Washington, on June 24,
1987,

Frederick M. Isaac,

Acting Director, Northwest Mountain Region.
[FR Doc. 87-15124 Filed 7-1-87; 8:45 am|
BILLING CODE 4910-13-M

14 CFR Part 39
[Docket No. 87-Ni-68-AD)

Airworthiness Directives; Boeing
Model 727 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This notice proposes a new
airworthiness directive (AD), applicable
to certain Boeing Model 727 series
airplanes, which would require
inspection and repair, if necessary, of
the elevator rear spar. This proposal is
prompted by reports of cracks in the
elevator rear spar at the control tab
hinge fitting attachment, and loose hinge
fittings at the crack locations. Cracking
of the rear spar and loose hinge fittings,
if not corrected, could result in
excessive free play of the elevator
control tab and possible tab flutter.
DATES: Comments must be received no
later than August 22, 1967.

ADDRESSES: Send comments on the
proposal in duplicate to Federal
Aviation Administration, Northwest
Mountain Region, Office of the Regional
Counsel (Attn: ANM-103), Attention:

Airworthiness Rules Docket No. 87-NM-
68-AD, 17900 Pacific Highway South, C-
68966, Seattle, Washington 98168. The
applicable service information may be
obtained from the Boeing Commercial
Airplane Company, P.O. Box 3707,
Seattle, Washington 98124. This
information may be examined at the
FAA, Northwest Mountain Region, 17900
Pacific Highway South, Seattle,
Washington, or Seattle Aircraft
Certification Office, FAA, Northwest
Mountain Region, 9010 East Marginal
Way South, Seattle, Washington.

FOR FURTHER INFORMATION CONTACT:
Mr. Stanton R. Wood, Airframe Branch,
ANM-1208S; telephone (206) 431-1924.
Mailing address: FAA, Northwest
Mountain Region, 17900 Pacific Highway
South, C-68966, Seattle, Washington
98168.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the regulatory docket
number and be submitted in duplicate to
the address specified above. All
communications received on or before
the closing date for comments specified
above will be considered by the
Administrator before taking action on
the proposed rule. The proposals
contained in this Notice may be changed
in light of the comments received. All
comments submitted will be available,
both before and after the closing date
for comments, in the Rules Docket for
examination by interested persons. A
report summarizing each FAA/public
contact concerned with the substance of
this proposal will be filed in the Rules
Docket.

Availability of NPRM

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the FAA,
Northwest Mountain Region, Office of
the Regional Counsel (Attn: ANM-103),
Attention: Airworthiness Rules Docket
No. 87-NM-68-AD), 17900 Pacific
Highway South, C-68966, Seattle,
Washington 98168.

Discussion

There have been seven reported cases
of fatigue cracks in the elevator rear
spar at the control tab hinge fitting
attachment on Boeing Model 727 series
airplanes. Four of the hinge fittings at
the crack locations were found to be
loose. Cracking of the rear spar and
loose hinge fittings, if not corrected,
could result in excessive free play of the

elevator control tab and possible tab
flutter.

The FAA has reviewed and approved
Boeing Service Bulletin 727-55-0087,
dated June 20, 1986, which describes
procedures for inspection for cracks of
the elevator rear spar and loose elevator
control tab hinge fittings, and repair, if
necessary. The service bulletin also
describes an optional preventative
modification.

Since this condition is likely to exist
or develop on other airplanes of this
same type design, an AD is proposed
which would require inspection and
repair, if necessary, in accordance with
the service bulletin previously
mentioned,

It is estimated that 1,100 airplanes of
U.S. registry would be affected by this
AD, that it would take approximately 12
manhours per airplane to accomplish the
required actions, and that the average
labor cost would be $40 per manhour.
Based on these figures, the total cost
impact of the AD on U.S. operators is
estimated to be $528,000.

For these reasons, the FAA has
determined that this document (1)
involves a proposed regulation which is
not major under Executive Order 12291
and (2) is not a significant rule pursuant
to the Department of Transportation
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and it is
further certified under the criteria of the
Regulatory Flexibility Act that this
proposed rule, if promulgated, will not
have a significant economic impact on a
substantial number of small entities
because few, it any, Model 727 airplanes
are operated for this action is contained
in the regulatory docket.

List of Subjects in 14 CFR Part 39
Aviation safety, Aircraft.

The Proposed Amendment

PART 39—[AMENDED]

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
proposes to amend § 39.13 of Part 39 of
the Federal Aviation Regulations (14
CFR 39.13) as follows:

1. The authority citation for Part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C. 106(g) (Revised Pub. L. 87-449,
January 12, 1983); and 14 CFR 11.89.

§39.13 [Amended]

2. By adding the following new
airworthiness directive:
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Boeing: Applies to Model 727 series
airplanes, listed in Boeing Service
Bulletin 727-55-0087, dated June 20, 1986,
certificated in any category. Compliance
required as indicated, unless previously
accomplished. i

To detect cracks in the elevator rear spar
and loose elevator control tab hinge fittings,
accomplish the following:

A. Prior to the accumulation of 27,000 hours
time-in-service or within the next 1,600 hour
time-in-service after the effective date of this
AD, whichever occurs later, visually inspect
the elevator rear spar for cracks in
accordance with Part I of the
Accomplishment Instructions in Boeing
Service Bulletin 727-55-0087 dated June 20,
1986, or later FAA-approved revisions.
Repeat the inspection at intervals nol to
exceed 3,200 hours time-in-service.

B, If cracked parts are found as a result of
the inspections required by paragraph A.,
above, repair prior to further flight, in
accordance with Part IIl of the
Accomplishment Instructions in Boeing
Service Bulletin 727-55-0087 dated June 20,
1988, or later FAA-approved revisions.
Cracks within the limits specified in the
service bulletin may be stop drilled in
accordance with Part I of the
Accomplishment Instructions in the
aforementioned service bulletin as an interim
repair. All stop drilled cracks must be
reinspected at intervals not to exceed 1,600
hours time-in-service after stop drilling and
mus! be repaired in accordance with Part 11
of the Accomplishment Instructions in the
service bulletin within 3,200 hours time-in-
service after stop drilling. If any crack growth
is detected after stop drilling, repair prior to
further flight in accordance with Part III of
the Accomplishment Instructions in the
service bulletin.

C. Modification or repair in accordance
with Parts Il and III of the Accomplishment
Instructions in Boeing Service Bulletin 727~
55-0087 dated June 20, 1986, or later FAA-
approved revisions, constitutes terminating
action for the repetitive inspection
requirements of this AD.

D. Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate airplanes to a base in order to
comply with the requirements of this AD.

E. An alternate means of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager,
Seattle Aircraft Certification Office, FAA,
Northwest Mountain Region.

All persons affected by this directive
who have not already received the
appropriate service documents from the
manufacturer may obtain copies upon
request to the Boeing Commercial
Airplane Company, P.O. Box 3707,
Seattle, Washington 98124. These
documents may be examined at the
FAA, Northwest Mountain Region, 17800
Pacific Highway South, Seattle,
Washington, or Seattle Aircraft
Certification Office, FAA, Northwest
Mountain Region, 9010 East Marginal
Way South, Seattle, Washington.

Issued in Seattle, Washington, on June 24,
1987,

Frederick M. Isaac,
Acting Director, Northwest Mountain Region.

[FR Doc. 87-15125 Filed 7-1-87; 8:45 am|]
BILLING CODE 4910-13-M

14 CFR Part 39
[Docket No. 87-NM-77-AD]

Airworthiness Directives; Boeing
Model 737 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

AcTION: Notice of proposed rulemaking
(NPRM).

sUMMARY: This notice proposed a new
airworthiness directive (AD), applicable
to certain Model 737 series airplanes,
which would require certain
modifications to improve the Instrument
Landing System (ILS) immunity to
electromagnetic interference (EMI). This
proposal is prompted by reports of
several airplane models in which EMI
generated by various digital electronic
equipment has been shown to be a
source of false localizer signals which
can cause apparently normal operation
of the localizer deviation bars when no
ILS signal is present. This condition, if
not corrected, could lead to erroneous
ILS deviation displayed to the flight
crew and abnormal operation of the
autopilot.

DATE: Comments must be received no
later than August 2, 1987.

ADDRESSES: Send comments on the
proposal in duplicate to Federal
Aviation Administration, Northwest
Mountain Region, Office of the Regional
Counsel (Attn: ANM-103), Attention:
Airworthiness Rules Docket No. 87-NM-
77-AD, 17900 Pacific Highway South, C-
68966, Seattle, Washington 98168. The
applicable service information may be
obtained from the Boeing Commercial
Airplane Company, P.O. Box 3707,
Seattle, Washington 98124, This
information may be examined at the
FAA, Northwest Mountain Region, 17900
Pacific Highway South, Seattle,
Washington, or the Seattle Aircraft
Certification Office, 9010 East Marginal
Way South, Seattle, Washington.

FOR FURTHER INFORMATION CONTACT:
Mr. Kenneth J. Schroer, Aerospace
Engineer, Systems and Equipment
Branch, ANM-130S; telephone (206) 431-
1943. Mailing address: FAA, Northwest
Mountain Regional, 17900 Pacific
Highway South, C-68968, Seattle,
Washington 98168.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the regulatory docket
number and be submitted in duplicate io
the address specified above. All
communications received on or before
the closing date for comments specified
above will be considered by the
Administrator before taking action on
the proposed rule. The proposals
contained in this Notice may be changed
in light of the comments received. All
comments submitted will be available,
both before and after the closing date
for comments, in the Rules Docket for
examination by interested persons. A
report summarizing each FAA /public
contact concerned with the substance of
this proposal will be filed in the Rules
Docket,

Availability of NPRM

Any person may obtain a copy of this
Notice of Proposed Rulemaking {NPRM)
by submitting a request to the FAA,
Northwest Mountain Region, Office of
the Regional Counsel (Attn: ANM-103),
Attention: Airworthiness Rules Docket
No. 87-NM-77-AD, 17900 Pacific
Highway South, C-68966, Seattle,
Washington 98168.

Discussion

An operator of a Boeing Model 737
airplane reported a condition where
selection of certain ILS frequencies, with
no operating ILS ground transmitter,
resulted in localizer deviation indication
and retraction of warning flags on the
radio digital distance magnetic indicator
indicating a valid response. Further
investigation found this condition to
exist on several airplane models which
have localizer antenna located on the
nose bulkhead. The degree of
interference varies from one airplane
model to another. The problem on
certain Model 737 airplanes results from
emissions of radio frequency
interference within the VHF frequency
band from the digital weather radar
receiver-transmitter units and the
electronic flight instrument system
(EFIS) Symbol Generator for those
airplanes with that equipment installed.
These emissions are greater than the
minimum sensitivity of the ILS receiver
and have a frequency composition
which leads the receivers to interpret
them as valid signals.

If an ILS frequency should be selected
which corresponds to one of these
radiated emissions and the ground
transmitter is out of range or out of
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service, erroneous ILS deviation could
be displayed to the flight crew and
abnormal operation of the autopilot
system may occur.

The FAA has reviewed and approved
Boeing Service Bulletin 737-34A1208,
Revision 1, dated May 14, 1987 which
describes the replacement of the
weather radar receiver-transmitters,
replacement of certain model VHF
Navigation Receivers, and modification
of the airplane wire bundle for each
affected airplane model to reduce
susceplibility to this interference
problem.

Since this condition is likely to exist
or develop on other airplanes of this
same type design, an AD is proposed
which would require replacement of the
weather radar receiver-transmitters
with modified units, replacement of
certain VHF Navigation Receivers with
modified units, installation of 10 db
altenuators in line with the localizer
coaxial cables, and, for certain Model
737-300 airplanes with EFIS installed,
modification of specific wire bundles
and their routing in accordance with the
service bulletin previously mentioned.

It is estimated that 230 airplanes of
U.S. registry would be affected by this
AD. For 228 of the subject airplanes, it is
estimated that an average of 4 manhours
per airplane would be necessary to
accomplish the required actions. For the
remaining 2 subject airplanes, it is
estimated that 74 manhours per airplane
would be necessary to accomplish the
required actions. The average labor cost
would be $40 per manhour. Based on
these figures, the total cost impact of the
AD on U.S. operators is estimated to be
$42,400.

For these reasons, the FAA has
determined that this document (1)
involves a proposed regulation which is
not major under Executive Order 12291
and (2) is not a significant rule pursuant
to the Department of Transportation
Regualtory Policies and Procedures (44
FR 11034; February 26, 1979); and it is
further certified under the criteria of the
Regulatory Flexibility Act that this
proposed rule, if promulgated, will not
have a significant economic impact on a
substantial number of small entities
because few, if any, Boeing Model 737
airplanes are operated by small entities.
A copy of a draft regulatory evaluation
prepared for this action is contained in
the regulatory docket.

List of Subjects in 14 CFR Part 39
Aviatjon safety, Aircraft.

The Proposed Amendment
PART 39—[AMENDED]

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
proposes to amend § 39.13 of Part 39 of
the Federal Aviation Regulations (14
CFR 39.13) as follows:

1. The authority citation for Part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C. 108(g) (Revised Publ. L. 97-449,
January 12, 1983); and 14 CFR 11.89.

§39.13 [Amended]

2. By adding the following new
airworthiness directive:

Boeing: Applies to Model 737 series
airplanes, specified in Boeing Service
Bulletin 737-34A1208, Revision 1, dated
May 14, 1987, certificated in any
category. Compliance required within
one year after the effective date of this
AD, unless previously accomplished.

To minimize the possibility of misleading
localizer deviation indication to the flight
crew caused by electromagnetic inerference,
accomplish the following:

A. Replace the existing weather radar
receiver-transmitters with modified receiver-
transmitters; install 10 db attenuators in line
with the localizer coaxial cables; if Bendix
VHF navigation receivers are installed,
replace with modified receivers; and, for
Model 737-300 airplanes equipped with
electronic flight instruments system (EFIS),
modify specific wire bundles and their
routing, in accordance with Boeing Service
Bulletin 737-34A1208, Revision 1, dated May
14, 1987, or later FAA-approved revision,

B. An alternate means of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager,
Seattle Aircraft Certification Office, FAA,
Northwest Mountain Region.

C. Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate airplanes to a base for the
accomplishment of the modification required
by this AD.

All persons affected by this directive
who have not already received the
appropriate service documents from the
manufacturer may obtain copies upon
request to the Boeing Commercial
Airplane Company, P.O. Box 3707,
Seattle, Washington 98124-2207. These
documents may be examined at the
FAA, Northwest Mountain Region, 17900
Pacific Highway South, Seattle,
Washington, or the Seattle Aircraft
Certification Office, 9010 East Marginal
Way South, Seattle, Washington.

Issued in Seattle, Washington, on June 24,
1987.

Frederick M. Isaac,

Acting Director, Northwest Mountain Region,
[FR Doc. 87-15122 Filed 7-1-87; 8:45 am|
BILLING CODE 4910-13-M

14 CFR Part 39
[Docket No. 87-NM-76-AD]

Airworthiness Directives; Boeing
Model 747 and 767 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This notice proposes a new
airworthiness directive (AD), applicable
to certain Boeing Model 747 and 767
series airplanes, which would require a
modification to the weather radar
receiver-transmitters to correct for the
Instrument Landing System (ILS)
susceptibility to electromagnetic
interference (EMI). This proposal is
prompted by reports of several airplanes
models in which EMI generated by
various digital electronic equipment has
been shown to be a source of false
localizer signals that can cause
apparently normal operation of the
localizer deviation bars. This condition,
if not corrected, could lead to erroneous
ILS deviation information displayed to
the flight crew and abnormal operation
of the autopilot.

DPATE: Comments must be received no
later than August 22, 1987,

ADDRESSES: Send comments on the
proposal in duplicate to the Federal
Aviation Administration, Northwest
Mountain Region, Office of the Regional
Counsel (Attn: ANM-103), Attention:
Airworthiness Rules Docket No. B7-NM-
76-AD, 17900 Pacific Highway South, C-
68966, Seattle, Washington 98168. The
applicable service information may be
obtained from the Boeing Commercial
Airplane Company, P.O. Box 3707,
Seattle, Washington 98124. This
information may be examined at the
FAA, Northwest Mountain Region, 17900
Pacific Highway South, Seattle,
Washington, or the Seattle Aircraft
Certification Office, 9010 East Marginal
Way South, Seattle, Washington.

FOR FURTHER INFORMATION CONTACT:
Mr. Kenneth J. Schroer, Aerospace
Engineer, Systems and Equipment
Branch, ANM-1308S; telephone (206) 431~
1943, Mailing address: FAA, Northwest
Mountain Region, 17900 Pacific Highway
South, C-68966, Seattle, Washington
98168.
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SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the regulatory docket
number and be submitted in duplicate to
the address specified above, All
communications received on or before
the closing date for comments specified
above will be considered by the
Administrator before taking action on
the proposed rule. The proposals
contained in this Notice may be changed
in light of the comments received. All
comments submitted will be available,
both before and after the closing date
for comments, in the Rules Docket for
examination by interested persons. A
report summarizing each FAA [public
contact concerned with the substance of
this proposal will be filed in the Rules
Docket.

Availability of NPRM

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the FAA,
Northwest Mountain Region, Office of
the Regional Counsel (Attn: ANM-103),
Attention: Airworthiness Rules Docket
No. 87-NM-76-AD, 17900 Pacific
Highway South, C-88966, Seattle,
Washington 98168,

Discussion

An operator of a Boeing Model 737
airplane reported a condition where
selection of certain ILS frequencies with
no operating ILS ground transmitter
resulted in a localizer deviation
indication and retraction of warning
flags on the radio digital distance
magnetic indicator, indicating a valid
response. Further investigation found
this condition to exist on several other
airplane models which have the
localizer antenna located on the nose
bulkhead. The degree of interference
varies from one airplane model to
another. The problem detected on
certain Model 747 and 767 airplanes
results from emissions of radio
frequency interference within the VHF
frequency band from the digital weather
radar receiver-transmitter units. These
emissions are greater than the minimum
sensitivity of the ILS receiver and have
a frequency composition which leads
the receivers to interpret them as valid
signals.

If an ILS frequency should be selected
which corresponds to one of these
radiated emissions and the ground
transmitter is out of range or out of
service, erroneous ILS deviation would

be displayed to the flight crew and
abnormal operation of the autopilot
system may occur,

The FAA has reviewed and approved
Boeing Service Bulletins 747-34A2286,
dated April 30, 1987 and 767-34A0055
dated April 30, 1987, which describe
modifications to the weather radar
receiver-transmitters to reduce their
susceptibility to this interference
problem.

Since this condition is likely to exist
or develop on other airplanes of these
same type designs, an AD is proposed
which would require modification to the
weather radar receiver-transmitters in
accordance with the service bulleting
previously mentioned.

It is estimated that 47 airplanes of U.S.

registry would be affected by this AD,
that it would take approximately 1
manhour per airplane to accomplish the
required actions, and that the average
labor cost would be $40 per manhour.
Based on these figures, the total cost
impact of the AD on U.S. operators is
estimated to be $1,880.

For these reasons, the FAA has
determined that this document (1)
involves a proposed regulation which is
not major under Executive Order 12291
and (2) is not a significant rule pursuant
to the Department of Transportation
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); end it is
further certified under the criteria of the
Regulatory Flexibility Act that this
proposed rule, if promulgated, will not
have a significant economic impact on a
substantial number of small entities
because few, if any, Boeing Model 747
and Model 767 airplanes are operated
by small entities. A copy of a draft
regulatory evaluation prepared for this
action is contained in the regulator