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This section of the FEDERAL REGISTER
contains regulatory documents having
general applicability and legal effect, most
of which are keyed to and codified in
the Code of Federal Regulations, which is
published under 50 titles pursuant to 44
US.C. 1510.

The Code of Federal Regulations is sold
by the Superintendent of Documents.
Prices of new books are listed in the
first FEDERAL REGISTER issue of each
week.

ADMINISTRATIVE CONFERENCE OF
THE UNITED STATES

1 CFR Parts 305 and 310

Recommendations of the
Administrative Conference Regarding
Administrative Practice and Procedure

AGENCY: Administrative Conference of
the United States.

ACTION: Recommendations and
statements,

SUMMARY: The Administrative
Conference of the United States, at its
Thirty-fourth Plenary Session, adopted
five recommendations and one
statement.

Recommendation 87-1; Priority Setting
and Management of Rulemaking by the
Occupational Safety and Health
Administration, suggests to OSHA that
it create an advisory committee, and
adopt certain new procedures, to
augment its ability to control and direct
the rulemaking process used to adopt
new standards for regulating health and
safety hazards. Recommendation 87-2,
Federal Protection of Private Sector
Health and Safety Whistleblowers, calls
on Congress to enact new legislation to
provide for uniform treatment of private
sector whistleblowers and recommends
improved regulations to facilitate the
processing of administrative
proceedings concerning alleged
retaliation by employers for
whistleblowing activity.
Recommendation 87-3, Agency Hiring of
Private Attorneys, recommends that
agencies should adopt written
proceures, which should be made
publicly available, for hiring private
attorneys and for governing conflict of
interest and other ethical
considerations. Recommendation 87-4,
User Fees, sets out general principles,
for the use of Congress and relevant
agencies, in establishing and

implementing user fee programs.
Recommendation 87-5, Arbitration in
Federal Programs, urges agencies to use
arbitration and other alternative dispute
resolution techniques in resolving
disputes between the agencies and
members of the public.

Statement 12, Statement on Resolution
of Freedom of Information Act Disputes,
sets out the Conference’ view that no
need has been demonstrated for the
appointment of a FOIA ombudsman
within the Department of Justice, but
that the resolution of administrative
appeals of denials of requests under the
Freedom of Information Act would be
aided by greater agency use of informal
alternative dispute resolution
techniques.

Recommendations and statements of
the Administrative Conference are
published in full text in the Federal
Register upon adoption. Complete lists
of recommendations and statements,
together with the texts of those deemed
to be of continuing general interest, are
published in the Code of Federal
Regulations (1 CFR Parts 305 and 310).

DATES: These recommendations were
adopted June 11-12, 1987, and issued
June 17, 1987

FOR FURTHER INFORMATION CONTACT:
Jeffrey S. Lubbers, Research Director
(202-254-7065).

SUPPLEMENTARY INFORMATION: The
Administrative Conference of the United
States was established by the
Administrative Conference Act, 5 U.S.C.
571-576. The Conference studies the
efficiency, adequacy and fairness of the
administrative procedures used by
federal agencies in carrying out
administrative programs, and makes
recommendations for improvements to
the agencies, collectively or
individually, and to the President,
Congress, and the Judical Conference of
the United States (5 U.S.C. 574(1)).

At its Thirty-fourth Plenary Session,
held June 11-12, 1987, the Assembly of
the Administrative Conference of the
United States adopted five
recommendations and one statement,
the texts of which are set out below.

These texts will be transmitted to the
affected agencies and, if so directed, to
the Congress of the United States. The
Administrative Conference of the United
States has advisory powers only, and
the decision on whether to implement
the recommendations must be made by

each body to which the various
recommendations are directed.

The transcript of the Plenary Session
will be available for public inspection at
the Conference's offices at Suite 500,
2120 L. Street, NW., Washington, DC.

List of Subjects
1 CFR Part 305

Adjudication, Administrative practice
and procedure, Alternative dispute
resolution, Arbitration, Attorneys,
Rulemaking, Safety and health,
Whistleblowers.

1 CFR Part 310

Administrative practice and
procedures, Freedom of Information Act.

PART 305—RECOMMENDATIONS OF
THE ADMINISTRATIVE CONFERENCE
OF THE UNITED STATES

1. The authority citation for Parts 305
and 310 continues to read as follows:

Authority: 5 U.S.C. 571-576.

2. The table of contents to Part 305 of
the Title 1 CFR is amended to add the
following new sections:

Sec.

305.87-1 Priority setting and managment of
rulemaking by the Occupational Safety
and Health Administration
(Recommendation 87-1).

305.87-2 Federal protection of private sector
health and safety whistleblowers
(Recommendation No. 87-2).

305.87-3 Agency hiring of private atltorneys
(Recommendation No. 87-3).

305.87-4 User fees (Recommendation No.
87-4).

305.87-5 Arbitration in Federal programs
(Recommendation No. 87-5).

3. The table of contents to Part 310 of
Title 1 CFR is amended to add the
following new section:

Sec.
31012 Statement on resolution of Freedom
of Information Act disputes.

4. New §§ 305.87-1 through 305.87-5
are added to Part 305, to read as follows:

§ 305.87-1 Priority setting and
management of rulemaking by the
Occupational Safety and Health
Administration (Recommendation 87-1).

The Administrative Conference has
undertaken a study of the rulemaking process
at the Occupational Safety and Health
Administration. It is recognized that OSHA's
mandate to regulate any substance or hazard
that poses a significant risk to workers and,
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to the extent feasible, make every workplace
safe is daunting, and that alternative
approaches to substance-by-substance
regulation may be necessary. The Conference
plans to address this larger issue in its
continuing study. In this recommendation, the
Conference suggests procedures that OSHA
can institute administratively to improve two
aspects of its current process for developing
health and safety standards.

In Part 1, the Conference recommends to
OSHA a procedure for systematically setting
long-term priorities for promulgating
standards for regulating health and safety
hazards. Once established, the recommended
regulatory priorities lists will serve as a
baseline against which additions or
modications of the lists can be considered.
The task of developing the priority lists
would be assigned to a permanent, internal
agency committee, with additional
representation from the National Institute for
Occupational Safety and Health (NIOSH).
The committee would work closely with other
health and environmental agencies in
developing initial priority lists which would
be submitted for decision to the Assistant
Secretary for Occupational Safety and
Health, Department of Labor.?

Although these regulatory priorities lists
should generally govern when OSHA
initiates rulemaking, the Conference does not
intend that this priority-setting process
should in any way diminish the Assistant
Secretary's authority to promulgate rules on
an expedited basis under the Occupational
Safety and Health Act or the Administrative
Procedure Act. Moreover, the
recommendation (in paragraph 1.d.) takes
account of the need for an expedited priority
decision process in certain situations, such as
referral by the Environmental Protection
Agency of rulemaking topics under the Toxic
Substances Control Act or the filing of
rulemaking petitions,

The Conference believes that the
procedures suggested in Part 1 would be
infeasible if OSHA's regulatory priority
rankings could be challenged in suits for
judicial review. Therefore, the Conference
urges that the regulatory priorities lists not be
treated as rules for which judicial review
would be appropriate.® Nonetheless, public
participation is desirable, and the Conference
sets forth specific steps OSHA should take to
involve the public in its priority-setting
process.

Part 2 of the recommendation suggests
procedures for OSHA's management of
rulemaking. The Conference’s study revealed
the need for systematic monitoring of the
progress of individual rulemakings and for
greater coordination at the staff and policy

! {n 1982 the Conference addressed the
importance of interagency cooperation in
identifying and ranking potentially cancer-causing
chemicals for regulation and recognized the
important role played by the National Toxicology
Program in fostering such cooperation, see ACUS
Recommendation 82-5, Federal Regulation of
Cancer-Causing Chemicals, Part I1, 1 CFR 305 82-5.

2 The tentative nature of agency rankings and the
need for flexibility were previously recognized by
the Conference in considering priority-setting for the
regulation of cancer-causing chemicals. See ACUS
Recommendation 82-5. id.. Part L § 5.

levels. Thus, the recommendation suggests
that OSHA adopt a computer-based tracking
system, a team approach to rulemaking, and
an options review process to involve high-
level agency policymaking oficials in
designated major rulemakings.

The Conference does not intend either the
priorily-setting or management procedures in
this recommendation to affect OSHA's
compliance with any other procedural
requirements to which it is subject pursuant
to statute or executive order.

Recommendation

1. Setting of Priorities for Rulemuaking

This part recommends procedures that
the Occupational Safety and Health
Administration should follow in
establishing priorities for promulgating
standards for regulating health and
safety hazards.

a. Regulatory Priorities Committee.
OSHA should establish a permanent
committee charged with developing
regulatory priorities which, once they
are approved by the Assistant Secretary
for Occupational Safety and Health,
Department of Labor, will presumptively
apply when the agency undertakes
rulemaking to establish health and
safety standards.

(1) This committee should include
high-level management officials and
experienced professionals from OSHA
and a representative from the National
Institute for Occupational Safety and
Health (NIOSH). To provide continuity,
committee members should be
appointed for staggered terms and be
eligible for reappointment. The
committee should otherwise be no larger
than necessary to discharge its duties.

(2) OSHA should provide adequate
staff support for the committee and
additional resources as necessary to
enable it to gather information on
potential rulemaking topics and, where
appropriate, to perform risk assessments
and priority-setting.

(3) The committee should establish
initial priority lists for health and safety
regulation and, thereafter, meet
regularly to consider addition, deletions
or revisions of the lists and to conduct
periodic reviews.

(i) In developing an initial priority list,
the committee should use existing
information, including risk assessments
and other technical and policy
considerations. The committee should
avoid elaborate risk assessments or
weighting systems, and it should not
incorporate by reference lists prepared
by other agencies for other purposes.

(ii) It may be appropriate, however,
for the committee to utilize more
sophisticated risk assessments or
weighting systems when it conducts a
periodic review of, or considers
modifications to, a priority list.

{4) OSHA should work closely with
NIOSH, other relevant health and
environmental agencies, and the
National Toxicology Program in
developing its initial priority lists and in
revising these lists. In addition, OSHA
and NIOSH should establish procedures
that will permit rapid exchanges of
information on projects that OSHA
assigns to the expedited decision
process (see paragraph d. below).

b. Judicial Review. The Assistant
Secretary's decision to place a topic on
a regulatory priorities list, the ranking of
a topic on a list, and subsequent
modification of a topic’s priority on a list
should not be treated as rules for which
judicial review would be appropriate.
However, the Assistant Secretary
should allow public participation in the
priority-setting process (in accordance
with paragraph c. below) and provide an
explanation of priority decisions.

c. Public Participation. OSHA should
take the following steps to involve the
public in its regulatory priority-setting
process:

(1) Before establishing the initial
priority lists, OSHA should hold public
workshops at which interested persons
are invited to comment on regulatory
priorities.

(2) The results of meetings of the
regulatory priorities committee should
be made public after the Assistant
Secretary has had an opportunity to
review any proposed decisions of the
committee.

(3) The Assistant Secretary should
publish for public comment the
proposed initial priority lists of
rulemaking topics and, thereafter, any
proposed modifications to the lists. The
topics on the lists should either be
ranked individually or assigned to
classes.

d. Expedited action. Once the initial
priority lists are developed, OSHA
should establish a procedure for
expediting priority decisions on
additional topics or modifications that
are presented by referrals from EPA
under the Toxic Substances Control Act,
rulemaking petitions, or requests from
Congress, the President, or other
agencies, While separate from the
agency's routing priority-setting process,
this expedited process should be
coordinated with it. The outcome of the
expedited process should be the
placement of the topic on the
appropriate list, modification of a list
(e.g., deletion or changed ranking of a
topic), or a determination not to place.
or modify the placement of the topic, on
the list, together with a public
explanation for the action.
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2. Management of the Rulemaking
Process.

This part recommends procedures that
OSHA should adopt for the management
of its rulemaking process.

a. Action Tracking System. OSHA
should establish a computer status
system to set deadlines for meeting
established milestones in rulemaking
and to provide for systematic review of
the progress of ongoing rulemaking.
Under this system, management
officials, representing all interested
agency components, should meet at
regular intervals with the Assistant
Secretary or a Deputy Assistant
Secretary to discuss progress toward
designated milestones.

b. The Team Approach. OSHA should
establish a team concept in rulemaking.
A team for each individual rulemaking,
consisting of representatives of all
potentially interested components of
OSHA and the Department of Labor
(e.g., the Office of the Solicitor), should
be appointed early in the rulemaking
process to gather and analyze
information, draft documents, respond
to comments and advise the Assistant
Secretary. Successfully functioning
teams should be assigned to additional
rulemakings where feasible.

c. Options Review Process. OSHA
should implement an “options review”
process to provide policy guidance to
teams working on designated health and
safety standard rulemaking. This
process * would provide that at least
once in the early development of such
rules (and perhaps again at later stages
of rulemaking), the rulemaking team will
identify and analyze regulatory options
for consideration by a high-level agency
policymaking official in an options
review meeting. This meeting should
produce discussion of alternative
approaches for rulemaking and a
narrowing of the range of options to be
considered in the future; any decisions
should be recorded in a memorandum
that is available to the team. The
options review meeting could be held in
conjunction with the regular action
tracking meetings recommended above
(paragraph 2.a.).

§305.87-2 Federal protection of private
sector heaith and safety whistleblowers
(Recommendation 87-2).

£ Private sector employees who make
disclosures concerning health and safety
matlers pertaining to the workplace are
protected against retaliatory actions by over
a dozen federal laws. By common usage these
employees, as well as others who make
similar disclosures concerning fraud or other
— ..

* The options review process herein

recommended is currently employed successfully by
the Environmental Protection Agency.

misconduct (but who are byond the
Conference's current study),* have become
known as whistleblowers. Under current
statues, for example, nuclear power plant
workers, miners, truckers, and farm laborers
are specifically protected when acting as
whistleblowers. Other workers may be
covered under the more general protections
granted by the Occupational Safety and
lHeallh Act (OSHA) or various environmental
aws,

The protection provided employees by the
so-called whistleblower statutes under study
serves the important public interest of
helping ensure the health and safety of
workers in the various regulated industries or
activities, as well as that of the general
public. The statues are intended to create an
environment in which an individual can bring
a hazardous or unlawful situation to the
attention of the public or the government
without fear of personal reprisal. Such
disclosures can be a valuable source of
information especially where the public lacks
the knowledge or access to information
necessary to be fully informed on these
important issues,

In its examination of the current federal
statutory scheme designed to protect
whistleblowers in the private sector, the
Conference found that, as currently written,
the various whistleblower statutes lack
uniformity in a number of areas including the
following:

1. Investigative responsibility is assigned to
numerous agencies, including the Department
of the Interior and several within the
Department of Labor (DOL), with little
coordination among them.

2. Adjudicatory responsibility is similarly
divided. For example, while several statutes
provide for adjudication by a DOL
administrative law judge, others provide for
decisions by different agencies or for trial in
the district court.

3. Judicial review likewise differs. Some
statutes provide for review in the district
court, some in the court of appeals. And for
some, no review is available.

4. Statutes of limitations for filing a
complaint range from 30 days to 180 days.

5. Definitions of protected conduct differ
according to statute. For example, protected
disclosure may include any disclosure or may
be more narrowly defined as disclosure to
“the public,” to the media, to the responsible
agency, or to a union or employer. Protected
conduct may or may not include refusals to
work.

8. In certain cases where the designated
agency declines to proceed with the
complaint (under either the OSHA or the
Asbestos Hazard Emergency Response Act),
the complaining employee is left without any
further administrative or judicial review.

As a result of these statutery incongruities,
available procedures and protections may
differ depending solely upon the industry to
which an aggrieved employee belongs. For
example, an employee seeking protection
under the Clean Air Act (CAA) has 30 days in

! The Conference has limited its study to health
and safety related disclosures because in this area a
pattern of federal statutory protections has emerged
with sufficient experience to aliow a study.

which to file a complaint, while an employee
filing under provisions of the Migrant
Seasonal and Agricultural Worker Protection
Act (MSAWPA) has 180 days. And while
both CAA and MSAWPA violations are
investigated by the Wage and Hour Division
of the Department of Labor, adjudication of
CAA complaints is before a DOL
administrative law judge, while MSAWPA
complaints are adjudicated in the district
courts. The Conference has concluded that
this lack of uniformity does not appeal to be
reasoned, but most likely reflects the
incremental enactment of the various statutes
over a period of years.

Accordingly. the Conference believes that
omnibus whistleblower legislation providing
for centralization of the investigative and
adjudicative functions is needed. Because the
Department of Labor now investigates and
adjudicates such complaints under the
majority of existing statutes, centralization in
that Department is the logical choice.
Although specialized expertise possessed by
agencies responsible for the various
regulatory programs covered by
whistleblower provisions may be required in
exceptional circumstances to resolve these
disputes, the Conference believes that
centralization is preferable and that
enforcement and adjudicative responsibilities
should where feasible be assigned to the
DOL.

The Conference study also discussed areas
of regulation where gaps in whistleblower
protection exist. These include the aviation
and aeronautics industries, vessel
construction and operation, and
manufacturing and production of food, drugs,
medical devices or consumer products
generally. Where Congress has judged it
necessary to regulate an industry so as to
ensure the safety of its workplace, products,
services or the environment, Congress should
consider whether it is appropriate that
enforcement of the regulatory scheme be
strengthened by providing whistleblower
protection for the industry's employees who
report statutory violations.

The study also indicated that access to
written decisional precedents in these cases
needs to be improved. The Department of
Laber's Office of Administrative Law Judges
does not yet publish its decisions (although it
has recently announced plans to do so), and a
unified index for these decisions and those of
other agency adjudicative bodies does not
exist. Publication and indexing of existing
case law should help narrow the issues for
future adjudications, contribute to a sense of
fairness in the adjudicatory process, and
improve case management. In addition, the
study found that, with certain exceptions,
there is little interation between the program
agency and the investigating/adjudicating
agency, thus diminishing the involvement of
the lead program agencies. Procedures should

‘be established by which program agencies

provide assistance to investigative agencies,
and adjudicatory agencies report decisions
back to the program agency.

Finally, the Conference notes that there is a
growing amount of litigation in state courts
concerning whistleblowers, but does not take
a position on whether federal statutes do or
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should preempl state law in this field. (ACUS
Recommendation 84-5, Preemplion of State
Regulation by Federal Agencies, recommends
that Congress address foreseeable
preemption issues, and advises regulatory
agencies to be aware of situations where a
conflict might arise.)

With the increasing interest in these
malters by Congress. the media and the
general public, the Conference hopes that its
study will provide a foundation for needed
improvements.

Recommendation

1. In the interest of uniform treatment
of private sector health and safety
whistleblowers, Congress should enact
omnibus legislation for the handling and
resolution of whistleblowers'
complaints. In enacting this legislation,
Congress should review the categories
of workers to which it is appropriate to
extend whistleblower protection. As a
general matter, the administration of
this program should be centralized in
the Department of Labor in furtherance
of efficiency and harmony of results. If,
however, Congress deems it necessary
for a program agency to retain or receive
investigative or adjudicative
responsibility for whistleblower
complaints. Congress should strive for
uniformity in the substantive protections
and procedures applicable to the
separate program.® The omnibus and
any other whistleblower legislation
should include:

(A) A uniform definition of protected
conduct;

(B) A uniform statule of limitations of
not less than 180 days governing the
filing of complaints;

(C) A uniform provision for remedies:

(D) Assignment of preliminary
investigative responsibility to the
Secretary of Labor ? for all private
sector health and safety whistleblowing
retaliation cases;

(E) Authorization for the Secretary of
Labor to employ alternative means of
resolving these disputes, with the
consent of the parties (see ACUS
Recommendation 86-3, Agencies' Use of
Alternative Means of dispute
Resolution);

(F) Provision for an opportunity by
any affected person to request an on-
the-record APA hearing before a
Department of Labor administrative law

2 The Conference does not intend to suggest that
whistleblower protection provisions now
administered by the Department of Labor be
reassigned. Nor is this recommendation intended to
affect the existing jurisdiction of the National Labor
Relations Board to investigate and adjudicate
allegations of unfair labor practices.

* All references to the Secretary of Labor in
recommendations I[{D)-1(H) encompass other
appropriate agency heads in instances where
Congress deems il necessary for a program agency
to retain responsibility.

judge and for discretionary review by
the Secretary of Labor, judicial review
in the courts of appeals, and
enforcement in the district courts;

(G) A grant of subpoena power to the
Secretary of Labor for whistleblowing
investigations and hearings, with
provision for judicial enforcement; and

(H) A grant of rulemaking authority to
the Secretary of Labor with respect to
investigative and adjudicatory
procedures, notice-posting requirements
and mandatory coordination with other
agencies.

1I. Whether or not Congress enacts
omnibus whislteblowing legislation, the
Secretary of Labor should:

(A) Promulgate rules of appellate
procedure governing practice and
procedure in connection with the
Secretary's review of administrative law
judge decisions in whistleblower cases;

(B) Transfer primary private sector
health and safety whistleblowing
investigative responsibility to a single
entity within the Department of Labor,
absent compelling reasons to the
contrary;

(C) Develop, in consultation with the
agencies responsible for the substantive
regulatory programs, detailed written
procedures for coordinating
investigation, adjudication and follow-
up in whistleblowing cases; and

(D) In accordance with the Freedom of
Information Act, 5 U.S.C. 552(a)(2)(A),
index and publish all AL] and
Secretarial decisions in whistleblowing
cases, including those rendered prior to
the date of this recommendation.

§ 305.87-3 Agency hiring of private
attorneys (Recommendation 87-3).

In 1985 the Federal Government employed
over 20,000 lawyers in various positions. At
the same time it spent millions of dollars to
retain private attorneys to provide diverse
legal services. The Federal Deposit Insurance
Corporation (FDIC) and the Federal Home
Loan Bank Board/Federal Savings and Loan
Insurance Corporation (FHLBB) accounted
for most of these expenditures. The attorney
fees paid by the FDIC and the FHLBB have
increased rapidly since 1982 and have been
incurred primarily in their capacities as
receivers or liquidators of failed financial
institutions for which they have provided
deposit insurance, In those cases, the legal
fees and other expenses are borne by the
estate of the failed bank. However, many
other federal agencies, including government
corporations, utilize the services of private
altorneys—in some instances on a regular
basis—and the fees are usually paid from
appropriated funds.

This recommendation results from a survey
of the use of private attorneys by government
agencies and consideration by the
Conference of the process that should be
employed in deciding whether to retain
outside counsel, including the ethical
concerns that may arise when outside

counsel are retained. The recommendation
applies to any agency that hires private
attorneys to represent the agency or to
provide it with legal advice, i.e., where an
attorney-client relationship is established.
The scope of the recommendation
accordingly does not extend to instances
where an agency hires an individual who
may be an attorney but is clearly not being
hired to act in that capacity. The scope may
therefore exclude some persons who are
hired to do independent research, arbitrators
hired to decide personnel or other disputes.
or persons hired to provide mediation or
similar services in connection with
negotiated rulemaking.!

Retention of private attorneys for litigation,
where lawfully authorized, is within the
scope of this recommendation. Congress has
generally vested the power to litigate in the
Department of Justice, although several
agencies have been granted independent
litigating authority by statute. Unless an
agency is granted such authority, the consent
of the Department of Justice is required for
another agency to retain outside counsel for
those purposes (5 U.S.C. 3106).

While some elements of the
recommendation may state principles that
are relevant to obtaining the services of other
professionals, the Conference has studied
only the retention of private attorneys. The
focus of this recommendation on attorneys
recognizes the role of the lawyer in
implementing and enforcing government
policy and the ethical requirements that are
peculiarly applicable to attorneys.

In the private sector, it is cost-effective
both to employ a full-time legal staff and to
contract out some legal assignments. Many
corporations have focused attention on
methods to ensure that the size of the in-
house staff'is optimal and that work is
contracted out only when necessary or for
certain categories of work. Corporations have
developed guidelines, criteria, and
procedures to control the cost and ensure the
quality of legal services.

In the public sector, concern for cost-
effectiveness, a multi-faceted goal which
does not look at the factor of price in
isolation, is also clearly appropriate. The
Conference has considered whether there
should be a fixed cap on hourly fees to be
paid to private attorneys hired by agencies,
and has concluded that a government-wide
limitation is inadvisable because it may
prevent the government from obtaining high
quality legal services. In many cases, the
aggregate cost of legal services does not
depend on hourly rates alone, and all
relevant facts should be considered in
determining the economic efficiency of a
proposed contract for legal services. It may.
however, be appropriate for individual
agencies to limit hourly rates for certain
types of services, if such limits are set at
realistic levels. In hiring private counsel,
agencies can also take into consideration the

' The Administrative Conference has not studied
the appointment of independent counsel under the
Ethics in Government Act, 28 U.S.C. 591-598. und_
this recommendation does not address the selection
of such counsel.
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attorney's willingness to negotiate fees,
seeking the most competitive fees available,
while securing the skills and efficiency
required.

Important additional considerations bear
on the decision of the federal government to
rely on outside counsel. An agency should be
acutely aware of the need for control over the
activities of outside counsel to ensure, among
other things, that the constitutional vesting of
governmental authority in “officers” of the
United States is observed in fact. The need
for close control may vary with the
circumstances, but it must assume
preeminent importance in litigation,

In procuring the services of attorneys,
agencies must also scrupulously avoid
favoritism, or the appearance of favoritism,
which can erode public confidence in the
integrity and fairness of the government.
Competitive procedures, whether mandated
by procurement statutes or imposed as a
matter of agency policy, will reduce the
prospect or appearance of favoritism and
result in higher quality legal services and
savings in cost. Depending on the
circumstances, the requisite procedures may
range from a public solicitation of formal
proposals to informal telephone requests to
several sources for information relating to
qualifications, availability, and fees.
Appropriate competitive procedures should
consider both cost and the more subjective
elements of professional skill and efficiency.

Attorneys performing work for the
goverment must maintain the highest ethical
standards. They should be particularly
sensitive to questions of appearances and
propriety. Neither the circumstances of their
retention nor their conduct of their
engagement should provide the slightest
basis for loss of public confidence in the
administration or justice or the integrity of
the governmental process.

The hiring of outside counsel may raise
important questions regarding conflicts
between the interests of the government and
others, which federal criminal law (18 U.S.C.
202 et seq.), ethics rules applicable to federal
employees, and codes of professional
responsibility seek to guard against. The
principal ethical problem for outside
attorneys involves simultaneous
representation of the agency and, in a
Separate maller, a private party whose
inlerests are adverse to the agency or the
related interests of another agency. An
important additional question is presented
when an attorney or firm appears before an
agency in a non-adversarial role on behalf of
one client while simultaneously acling as
attorney for the agency in a different matter.

T'he government, like any client of a private
allorney, may consent to representation of
adverse interests by its outside counsel. Any
such consent, however, should be fully
informed. Accordingly, to afford full
protection to the government and the public,
every effort must be made to identify
conflicts or potential conflicts before work is
contracted out. and to assure that, during the
course of the representation, previously
unanticipated problems are immediately
disclosed so that the agency may take
appropriate action.

. Retainer agreements should identify the
client" with specificity and address

questions related to existing or potential
adverse representations. In many instances,
only the agency that retains the private
attorney will have an interest in the subject
matter of the engagement, and in those
instances that agency should ordinarily be
considered the “client.” This would have the
effect of allowing outside counsel to appear
before, or represent interests adverse to,
other Executive Branch agencies in unrelated
matters. Where broader interests of the
government may be implicated, the agency
retaining outside counsel will need to take
those interests into account when drafting the
retainer agreement.

To assure that all of these concerns are
taken into account, any agency that
anticipates a need to hire private attorneys
should prepare written public guidelines
concerning when and how it will seek outside
counsel. As an element of agency control and
to avoid later misunderstandings, appropriate
written instructions should be given to
attorneys when they are retained. The FDIC,
FHLBB, and the Department of Justice have
developed documents for these purposes, and
agencies drafting guidelines and instructions
should refer to them as possible models.
Agencies may also find useful models in the
private sector for some elements of their
guidelines.

To respond to the concerns surrounding
government use of outside counsel, agencies
should prepare an annual public report listing
basic information relating to legal service
contracts awarded.

Recommendation
1. Scope of Recommendation

This recommendation applies to any
agency that hires private attorneys to
represent the agency or to provide it
with legal advice, i.e., where an
attorney-client relationship is
established.

2. Use of In-House Government
Attorneys

(a) Government agencies should
continue to obtain most of the legal
services that they need from government
attorneys.

(b) When agencies cannot develop
the necessary legal resources in-house,
they should explore the possibility of
utilizing the expertise found at other
agencies of the government, on a
temporary or short-term basis. The
Office of Personnel Management should
establish a procedure for sharing
information among agencies on the
kinds of legal resources available within
the government.

3. Guidelines for Hiring Outside Counsel

Each agency that anticipates a need to
hire private attorneys should prepare
written public guidelines detailing:

(a) The criteria for deciding whether or
not to seek outside legal assistance,

{(b) the factors relevant to the choice of
attorney or firm, (c) the procedures for

procurement, (d) appropriate limitations
on counsel's authority, (e) conflict of
interest and other ethical
considerations, (f) billing practices, and
(g) procedures for review of fees.

4. The Decision to Hire Outside Counsel

When an agency is considering
whether to hire outside counsel, the
agency should first assure itself (a) that
it is authorized by law to hire outside
counsel for the particular matter, {b) that
it can exercise sufficient control over the
performance of the services to be
obtained, and (c) that such employment
is cost-effective. The price of the
services should not, however, be the
sole test of cost-effectiveness. Also of
importance in assessing the benefit to be
gained from the use of outside counsel
are the quality of the services provided,
the availability of necessary expertise
within the agency, and the need for an
outside independent perspective.

5. Compelition

In obtaining outside counsel, the
agency should employ appropriate
competitive procedures to assure that
the requisite quality of service is
obtained at a reasonable price without
the fact or appearance of favoritism. The
Office of Federal Procurement Policy
should review the existing provisions of
the Federal Acquisition Regulation to
ensure that legal services can be
procured consistently with the
objectives of this recommendation.

8. Control of Performance

The contracting agency should retain
such control over the performance of
outside counsel as is necessary to
assure that the governmental and public
interests at stake are fully protected. To
facilitate control, the agency should at
the outset provide the attorney with
specific written instructions regarding
the conduct of the professional
representation. Control is particularly
important where the outside counsel is
engaged to represent an agency in
litigation.

7. Public Reports

Each agency that hires outside
counsel should prepare and maintain in
the office of its chief legal officer an
annual public report, listing for each
occasion on which outside counsel has
been retained: (a) The attorney or firm
and the type of work involved, (b) the
reasons for engaging outside counsel, {c)
the competitive procedures used, if any,
(d) the fee range or other basis for
compensation, and (e) the actual fee
paid. For cases involving small amounts,
aggregate figures would be acceptable.
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8. Ethical Considerations

(a) An agency should require outside
counsel whom it plans to hire to disclose
fully and in writing all existing or
potential conflicts of interest. The
disclosure should include all matters
that the attorney's firm has pending
before, or reasonably expects to come
before, that agency. The agency should
then decide whether to proceed with the
hiring in light of the information
provided. If the attorney-client privilege
or other rules prevent outside counsel
from making full disclosure to the
agency, then the outside counsel should
not be employed. The agency's
agreements with outside counsel should
specifically identify the types of
professional employment that cannot be
undertaken because of the attorney's
service to the agency.

(b) Federal agencies and such private
attorneys as they retain should be
mindful of the constraints imposed by
statutes, regulations, executive orders,
codes of professional conduct, and any
applicable guidelines that pertain to
conflict of interest and other potential
ethical problems. Such provisions and
guidelines should be explicitly identified
and incorporated in the agency's
contracts with outside counsel.?

(c) When an attorney retained by an
agency is not a special government
employee within the meaning of 18
U.S.C. 202(a), at a minimum those
restrictions which apply to such
employees should be adopted by the
contract with the attorney unless they
are clearly inappropriate. Such
restrictions include rules of employee
responsibilities and conduct contained,
for example, in 5 CFR Part 735,3

(d) The Department of Justice and the
Office of Government Ethics should
provide guidance on the applicability of
18 U.S.C. 203-208 to agency hiring of
outside counsel. Subject to that
guidance, agency guidelines should
provide that, for purposes of
disqualification based on prohibitions
against simultaneous or sequential
representation of opposing parties,
different departments or independent
agencies of the federal government
should normally be considered to be

* The contract should indicate whether and to
what extent outside ¢ | may take incc
positions on behalf of an agency and a private
client.

# See 5 CFR 735.301-308, which prescribe ethics
and conduct rules for special government
employees. See, particularly, 5 CFR 735.301. which
advises agencies that appropriate ethics and
conduct rules for regular employees, stated
elsewhere in Part 735, may also be made applicable
by regulation to special government employees.

different clients.* The guidelines should
also provide that, if more than one
agency has a common interest in the
matter, then the definition of “client"
should include any such agency or
agencies. The guidelines should also
make clear that all lawyers in the firm,
including all branch offices of the firm,
are subject to the applicable restrictions
on simultaneous or sequential
representation, and that these
restrictions apply not merely to
litigation, but to all matters in which an
attorney-client relationship has been
established.®

(e) The guidelines should also address
the varying circumstances in which an
attorney may represent other clients in
matters involving the agency. The
guidelines should identify those
situations that should be avoided.

(f) If a private attorney represents the
same agency frequently, then their
relationship should be considered as a
continuing one. In such a situation,
neither the attorney nor the attorney's
firm should agree to represent another
client in a matter involving the client
agency without the agency's explicit
consent, even if, at that time, the
attorney is not representing or advising
the agency on a specific matter.

9. Limitations on Hourly Rates

No government-wide limitation on
hourly rates should be established for
hiring of private counsel. It may be
appropriate for agencies to set a fixed
cap on hourly rates that they pay to
private attorneys for routine legal tasks;
a higher fee cap may be appropriate for
unusual or complex legal work. Such
limits, if adopted, should be set at
realistic levels, in line with fees
typically charged for similar services in
the same locale, so that agencies hiring
outside counsel will be able to obtain
the needed degree of expertise.

§ 305.87-4 User fees (Recommendation
87-4).

There is widespread interest in Congress
and the Executive Branch in instituting user
fees in certain government programs.
Although a general user fee statute (31 U.S.C.
9701) dates to 1952, recent studies, including
a report of the President's Private Sector
Survey on Cost Control, have urged
expanded application of such fees. In light of

4 This paragraph of the recommendation refers to
“clients" solely for the purpose of determining
disqualification. The implicit premise of the
recommendation is that the Executive Branch is a
unitary entity whose interests and legal positions
are determined by the President or his delegates,
including the Attorney General.

§ The Department of Justice should consider, in
accordance with Recommendation 84-5, 1 CFR
305.84-5, whether to issue a regulation that explicitly
preempts any state rule of attorney practice that is
in conflict with its guidance.

these developments, the Administrative
Conference has undertaken a study of the
user fee concept in cooperation with the
Office of Management and Budget and other
federal agencies.

The decision to institute a user fee for a
particular service or good is a policy decision
for Congress and the Executive Branch to
determine, and the Conference does not
address this subject. Nevertheless, when
Congress or an agency establishes a user fee,
that action should be based upon general
principles that guide the setting and
implementation of fees. The Conference,
therefore, in this recommendation seeks to
provide a set of such basic principles.

In this recommendation “user fee" means a
price charged identifiable individuals or
entities by the federal government for a
service or good which the government
controls. The recommendation addresses
only the institution and implementation of
user fees to promote the efficient and fair
allocation of government services and goods.
Accordingly, the Conference does not
address the imposition of charges intended
primarily to enhance federal revenues or
primarily to encourage or discourage
behavior unrelated to resource allocation.

Recommendation
A. Benefits

A government service for which a user
fee is charged should directly benefit fee
payers. A service provided by the
government as a condition to the pursuit
of commercial or other activity (e.g..
inspections) may properly be regarded
as a benefit to the fee payer where it
confers an advantage on the fee payer
or lessens the fee payer's imposition of
costs or risks on others or on society as
a whole.

B. Basic Considerations for Establishing
Fee Levels

1. Market and Cost Considerations

When Congress or an agency
establishes a user fee for a service or
good provided by an agency, the fee
should rest on market factors where
possible. In the absence of a reliable
market price, the fee normally should
cover the agency's costs, including all
related processing costs and that portion
of other agency costs properly allocable
to the service or good provided (such as
anticipated capital replacement or
repair costs).

2. Other Considerations

a. When criteria other than those set
forth in paragraph 1 above (e.g.. national
policy objectives, program goals or
fairness) influence the decision to
establish fees, the costs to be recovgred.
or the granting of waivers or reductions,
agencies should explain the criteria used
and the rationale for their selection.
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b. Where third parties or the general
public benefit significantly from a
governmental service, user fees need not
be set to recover fully the cost of
providing that service. Agencies should
consider the practicability to allocating
costs between fee payers and others
when determining the proportion of
service costs to be recovered by user
fees (as opposed to alternative financing
mechanisms).

c. The fee level may be set without
regard to the distribution of benefits
among the customers, employees and
owners of the fee payers. However,
selection of the point of collection
should take into account the costs of
administration.

C. Disposition of Fee Receipls

The Conference takes no position on
whether fee receipts should be
deposited in the Treasury general fund
or earmarked to a specific fund. In either
event, agencies administering programs
that collect fees should be provided with
funds sufficient to provide adequate
service. In enacting a user fee, Congress
should specifically address the issue of
how the proceeds are to be used.

D. Implementation of Principles

Congress in revising or enacting user
fee legislation, and the Office of
Management and Budget in providing
implementation guidance and other
information on user fees to agencies,
should incorporate the principles set out
in this recommendation. Agencies
should review thier user fee statutes and
existing programs to determine whether
changes are necessary to implement
these principles.

§305.87-5 Arbitration in Federal programs
(Recommendation 87-5).

The Administrative Conference has
recommended that agencies employ
allernative means of dispute resolution
(ADR) in federal programs.! ADR techniques
for rulemaking include structured negotiation
and medialion; for adjudication, they also
include arbitration, factfinding and
minitrials.? The bulk of these techniques do
not alter the placement of policymaking
authority within the agencies, and therefore
pose few of the legal and policy concerns of
binding arbitration, which typically involves
the use of outside arbitrators authorized to
make descisions binding upon the
government. If an arbitrator decides a claim

: ' See generally Recommendation 86-3, Agencies’
Use of Alternative Means of Dispute Resolution, 1
CFR 305.86-3.

* See Recommendation 82-2, Resolving Dispules
Under Federal Grant Programs, 1 CFR 305.82-2;
R:-(Aom‘mendulions 82-4 and 85-5. procedures for
Negoliating Proposed Regulations, 1 CFR 305.82-4
and 85-5: and Recommendation 844, Negotiated
Cleanup of Hazardous Waste Sites Under CERCLA,
1 CFR § 305.84-4.

by or against the government, public money
will be involved. Arbitration decisions
concerning other issues in administering a
federal program, such as the resolution of
enforcement cases or disputes between the
agency and its employees, affect
administration of the program. In programs
where the agency's role is to resolve disputes
between private parties, arbitrated disputes
will relate to the purposes of the program, for
example by resolving disputes related to
program administration. In addition, the
Constitution requires that significant duties
pursuant to public law must be performed by
Officers of the United States and their
employees. These concerns can be met if
Congress, in authorizing the use of
arbitration, or the agency, when adopting
arbitration, confines it to appropriate issues
and provides for the agency's supervision of
arbitration.

Existing law authorizes resort to
arbitration in a variety of different contexts,
including claims by and against the
government, disputes between private
individuals that are related to program
administration, and labor relations issues
between the government and its employees.
Recommendation 86-3 calls on Congress to
act to authorize agency officials to choose
arbitration to resolve many additional
disputes.

This recommendation contains procedural
advice for Congress, and occasionally
agencies, in an effort to ensure the fairmess
and acceptability of arbitration in federal
programs. The criteria are necessarily
general, and the appropriateness of particular
arbitral procedures must be judged in the
context of the particular functions they serve.
Agencies are generally in the best position to
assess the need for informal and expeditious
process, and to weigh that need against
considerations of accuracy, satisfaction, and
fairness. While the Conference encourages
granting agency officials broad “on-the-spot”
discretion to use arbitration, it recognizes the
need for preliminary steps to meet concerns
that the process provide some executive
oversight, preserve judicial functions and
ensure quality decisions, and maintain
legality and fairness. This recommendation
sets forth procedural criteria to aid Congress
and agencies in taking these first steps.

Recommendation

1. In all cases, congressional
authorization for voluntary binding
arbitration, whether performed by
government employees or private
arbitrators, should ensure that Congress
has made, or the agency will make, an
explicit judgment that arbitration is
appropriate for the case or class of
cases in question. Criteria for
determining whether arbitration is
appropriate include the following;

(a) Cases subject to arbitration should
involve questions of fact or the
application of well-established norms,
even if statutory, rather than
precedential issues or application of
fundamental legal norms that are
evolving.

(b) In determining whether to employ
arbitration, Congress or the agency
should consider the nature and weight
of the private interests involved, the
nature and weight of the government's
interests, and the tradeoffs between the
costs and benefits of arbitration and
those of more formal processes. A heavy
adjudicative caseload and the
particularization of decisions in accord
with previously declared guidelines
justify the use of private arbitrators or
other non-government persons.

2. Congress should assess the
desirability of mandatory arbitration in
light of the extent to which a person's
participation in the affiliated program is
voluntary.® For example, participation in
an entitlement program is more likely to
reflect need than consent, and should
not be regarded as consent to
arbitration of eligibility.

3. Congressional authorization for
arbitration should ensure that:

(a) The agency has an opportunity to
choose whether to resort to arbitration,*
and to review the overall composition of
any arbitral pool to ensure its neutrality
and, where appropriate, specialized
competence. Agencies should either
employ arbitral pools and procedures
that are well-established, such as those
of the AAA, or should develop rosters or
pools to meet their special needs; %

(b) Parties to an arbitrable
controversy, including an agency, have a
role in the selection of the arbitrator,
consistent with preserving the neutrality
of the decider, for example by striking
names from a list; and

(c) Arbitral awards are review by
agencies or by courts under the criteria
of the U.S. Arbitration Act, which
authorizes review of the facial validity
of the award and the intergrity of the
process. Agencies can be authorized
ordinarily to review individual awards
with no specific provision for judicial
review.® If so, no special provision need
be made for judical review of individual
awards. Judicial review of the overall
structure and fairness of the arbitration
program should suffice. In the rare case
in which a serious constitutional issue
attends an individual arbitration, such
as an allegation of a taking, existing law
provides avenues for relief.

. * See Recommendation 86-3, 117-9. Agencies’ Use
of Alternative Means of Dispute Resolution, for
other limitations on the use of mandatory
arbitration.

4 See Id.

5 See Recommendation 86-8, {1(c), Acquiring the
Services of Neutrals for Alternative Means of
Dispute Resolution.

% See Recommendation 86-3, 14, Agencles' Use of
Alternative Means of Dispute Resolution.
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4. Agencies should ensure that the
standard for arbitral decisions is
reasonably specific, by promulgating
administrative standards where statutes
do not sufficiently guide arbitral
decision. A substantial justice standard
for arbitral awards should be used only
when explicitly approved by the agency,
because of the resulting difficulties of
administrative or judicial review of the
outcome. The sufficiency of other
standards should be judged by whether
the parties can consent meaningfully to
arbitration and can prepare their cases,
whether the arbitrators can produce
reasonably consistent decisions, and
whether reviewing entities can judge the
facial validity of awards.

5. The following considerations should
govern the ongoing administration of
arbitral programs:

(a) Agencies should be careful to
preserve the objectivity of arbitration by
avoiding instruetions or forms of
oversight that would threaten to
undermine the arbitrator's neutrality in
a particular case. Plainly, however,
generally applicable indicators of
pertinent government policy, such as
interpretive regulations, are meant to be
controlling, whether proceedings be in
the form of arbitration or agency
adjudication.

(b) Authority to determine the
arbitrability of particular disputes can
be placed in the courts, as under the
U.S. Arbitration Act, or in another
neutral third party, such as the
administering agency where arbitration
concerns private parties, or in an agency
other than one which is a party to
arbitration.

(c) Interpretive rulemaking can alter
the standards for future arbitration
when monitoring of awards reveals
outcomes inconsistent with the agency's
expectations in employing arbitration.

5. Add a new § 310.12 to 1 CFR Part
310, to read as follows:

§310.12 Statement on resolution of
Freedom of Information Act disputes.

The Administrative Conference
sponsored a study of the resolution of
disputes arising out of Freedom of
Information Act (“FOIA") requests that
are not handled to the requester's
satisfaction at the agency level.
Specifically, the study proposed the
establishment of an independent
administrative tribunal to resolve these
disputes, either in formal hearing
proceedings or through informal
conciliation. Alternatively, the study
suggested the appointment of an
ombudsman within the Department of
Justice to review and report on agency
FOIA decisions, mediate FOIA disputes,
and/or pravide informal assistance to

persons requesting information from
agencies under FOIA.

Currently available data do not
clearly establish the need for either of
these specific mechanisms for handling
FOIA disputes. The ability of the
administrative tribunal in particular to
increase the efficiency or effectiveness
of FOIA dispute resolution is doubtful,
especially given the moderate FOIA
caseload (approximately 500 new
federal court filings per year) and the
high degree of public confidence in the
current system of de novo judicial
review of agency FOIA decisions.

However, the Conference believes
that greater reliance on informal
approaches to FOIA dispute resolution
could result in more effective handling
of some FOIA disputes without resort to
court litigation; thus these approaches
bear further exploration. Accordingly,
the Administrative Conference
concludes the following:

1. The Conference does not at this
time recommend supplanting or
changing the currently available remedy
of judicial review in federal district
courts for requesters denied information
under the Freedom of Information Act.
However, the Conference does believe
that a number of cases filed each year
challenging agency denials of
information under the Act could be
resolved without litigation. Additionally,
some disputes involving agency
handling of Freedom of Information Act
requests (i.e., issues such as processing
delay, adequacy of the agency's records
search, or availability of fee waivers as
distinct from the outcome of the request
on the merits) may arise from
misunderstandings that could be quickly
cleared up through informal
investigation or discussion. Continuing
attention should be given to developing
mechanisms to simplify and to speed the
process of review.

2. The Department of Justice and other
agencies handling FOIA requests should
explore the voluntary use of informal
alternative dispute resolution
techniques, such as informal
investigation of complaints, mediation
or conciliation, and provision of a
neutral government official to aid the
parties in reaching settlement,! to avoid
unnecessary litigation of Freedom of
Information Act disputes, and should
use these techniques when appropriate.

3. On a limited basis, the Department
of Justice already provides informal
assistance to requesters that the
Conference believes helps them in
resolving Freedom of Information Act

1 See ACUS Recommendation 86-3, Agencies®
Use of Alternative Means of Dispute Resolution.
Paragraph 10.

disputes. However, this function is not
generally known to the public. These
services would be valuable to a larger
number of peeple than now receive
them, and the Conference encourages
the Department of Justice to explore
means of making them better known
and more generally available.

Jefirey S. Lubbers,

Research Director.

June 17, 1987.

[FR Doe. 87-14310 Filed 6-23-87; 8:45 am]
BILLING CODE 6110-01-M

- -

FEDERAL ELECTION COMMISSION
[Notice 1987-9]
11CFRParts4and 5

Public Records and the Freedom of
Information Act; Request for
Comments

AGENCY: Federal Election Commission.

ACTION: Interim rules with request for
comments.

SUMMARY: The Commission is revising
its regulations governing the Freedom of
Information Act (the “FOIA") by
promulgating interim rules implementing
certain relevant provisions of the
Freedom of Information Reform Act of
1986 (Pub. L. 99-570). The Commission
requests comments on the interim rules.
Specific information on the interim rules
is provided in the supplementary
information which follows.

DATE: The interim rules are effective on
June 24, 1987. To be assured of
consideration, comments must be in
writing and must be received on or
before July 24, 1987. Comments should
refer to specific sections in the |
regulations.

ADDRESS: Comments must be addressed
to: Ms. Susan E. Propper, Assistant
General Counsel, 999 E Street, NW.,
Washington, DC 20463. All comments
received will be available for public
inspection in the Commission’s Office of
Public Records at 999 E Street, NW.,
Washington, DC between the hours of
9:00 a.m. and 5:00 p.m., Monday through
Friday.

FOR FURTHER INFORMATION CONTACT:
Ms. Susan E. Propper, Assistant General
Counsel, 999 E Street, NW., Washington,
DC 20463, (202) 376-5690 or Toll Free
(800) 424-9530.

SUPPLEMENTARY INFORMATION: The
interim rules revising certain of the
Commission's regulations set forth at 11
CFR Part 4 arise from the Freedom of
Information Reform Act of 1986 ("'the
Reform Act”), which was enacted on
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October 27, 1986 as part of the omnibus
Anti-Drug Abuse Act of 1986
(specifically, as sections 1801-04 of that
Act). Among the Reform Act's
requirements is that agencies follow the
revisions to the FOIA's fee provisions
beginning on April 27, 1987, The
Commission is revising its regulations
accordingly. However, the Commission
must have fee guidelines to govern FOIA
requests received before the final rules
are published. Therefore, the
Commission is publishing these revised
fee regulations as interim rules, while
requesting comment on them. These
interim rules will be effective until final
rules are published. Interim rules are
permitted under the Administrative
Procedure Act when an agency can
show that good cause exists because
compliance with the notice and public
comment procedures are impracticable.
5 U.S.C. 553(b). As the Commission must
now follow the Reform Act's fee
provisions, there must be a mechanism
for assessing fees pending the
Commission's adoption of final rules.
Interim rules serve this purpose.
Moreover, as required by the Reform
Act, the Commission’s interim rules
adhere closely to the final guidelines
issued by the Office of Management and
Budget (“OMB"), which were issued
after notice and public comment. The
Commission will issue final rules
following the conclusion of the comment
period.

Generally, the Reform Act broadened
the law enforcement protections of the
FOIA and modified the FOIA's fee
provisions. The Reform Act
accomplished the former by extensively
revising one of the categories for
exempting information from disclosure
under the FOIA, “Exemption 7 (11 CFR
4.5(a)(7]), and by establishing three
special exclusions for specific types of
law enforcement records. Only one of
these exclusions is relevant to the
C<>n1mission's work (11 CFR 4.5(b))
insofar as the other two special
exclusions govern records maintained
by a criminal law enforcement agency
and records maintained by the Federal
Bureau of Investigation (“FBI"),
respectively. See 5 U.S.C. 552(¢) (2) and
(3): The new law enforcement provisions
of the Reform Act became effective
immediately upon the law's enactment.

The other sections of the FOIA which
were revised by the Reform Act were
the fee provisions. The purpose of
revising the fee provisions is to make
the FOIA fees charged by government
agencies more uniform. The Reform Act
required OMB to promulgate guidelines
aimed at developing a standard
schedule of fees which can be utilized

by all agencies which are subject to the
FOIA. Since the exact costs of providing
various chargeable services under the
FOIA vary among agencies, OMB has

_developed, in its final guidelines, a set of

definitions and procedures governing
fees for FOIA services, rather than a
single set of specific fees. (See 52 FR
10012, March 27, 1987.) In these interim
rules, the Commission has followed
OMB'’s guidelines in revising its fee
regulations, insuring that they are in
conformance with government-wide
standards.

In addition to mandating revisions in
FOIA fee schedules, the Reform Act also
revised the fee reduction and waiver
standard. That issue was not covered in
OMB's guidelines insofar as OMB
determined that it lacked the authority
to issue guidance on fee waivers.
Accordingly, the Commission's interim
rules include a revision of the FOIA fee
reduction and waiver standard drawn
directly from the language of the Reform
Act, along with procedures for
implementing that standard.

Finally, along with the revisions to 11
CFR Part 4, the Commission is
concomitantly updating certain fees in
its fee schedule governing documents
obtained from the Commission’s Public
Disclosure division, which is set forth at
11 CFR 5.6. This fee schedule involves
documents which are obtained
independently of the FOIA and therefore
is unaffected by the Reform Act, The
Commission is, however, proposing
certain changes in the Public Disclosure
fee schedule which are consistent with
the revised FOIA fee schedule. These
revisions involve the costs of reels of
microfilm and staff time and result from
changes in the direct costs of microfilm
and salaries to the Commission since
these regulations were last revised in
1984,

Pursuant to section 605(b) of the
Regulatory Flexibility Act (5 U.S.C. 601
el seq.), it is hereby certified that these
interim rules will not have a significant
economic impact on a substantial
number of small entities. The basis for
this certification is that any economic
impact on small entities resulting from
these interim rules would be attributable
to the Reform Act, not to these
regulations.

List of Subjects
11 CFR Part 4

Freedom of Information Act.
11 CFR Part 5

Archives and records.

For the reasons set out in the
preamble, Title 11, Parts 4 and 5 of the

Code of Federal Regulations are revised
as follows.

PART 4—PUBLIC RECORDS AND THE
FREEDOM OF INFORMATION ACT

1. The authority citation for Part 4 is
revised to read as follows:

Authority: 5 U.S.C. 552, as amended.

2. Section 4.1 is amended by adding
paragraphs (g) through (n) to read as
follows:

§ 4.1 Definitions.

- * . - -

(g) “Direct costs" means those
expenditures which the Commission
actually incurs in searching for and
duplicating (and, in the case of
commercial use requestors, reviewing)
documents to respond to a FOIA
request. Direct costs include the salary
of the employee performing the work
(the basic rate of pay for the employee
plus 16 percent of that rate to cover
benefits) and the cost of operating
duplicating equipment. Direct costs do
not include overhead expenses such as
the cost of space and heating or lighting
the facility in which the records are
stored.

(h) “Search" means all time spent
looking for material that is responsive to
a FOIA request, including page-by-page
or line-by-line identification of material
within documents. This includes both
manual searches and searches
conducted with a computer using
existing programming. Search time does
not include review of material in order
to determine whether the material is
exempt from disclosure.

(i) “Review' means the process of
examining a document located in
response to a commercial use request to
determine whether any portion of the
document located is exempt from
disclosure. Review also refers to
processing any document for disclosure,
i.e., doing all that is necessary to excise
exempt portions of the document and
otherwise prepare the document for
release. Review does not include time
spent by the Commission resolving
general legal or policy issues regarding
the application of exemptions.

(j) “Duplication™ means the process of
making a copy of a document necessary
to respond to a FOIA request. Examples
of the form such copies can take include,
but are not limited to, paper copy,
microform, audio-visual materials, or
machine readable documentation (e.g.,
magnetic tape or disk).

(k) “Commercial use" means a
purpose that furthers the commercial,
trade, or profit interests of the requestor
or the person on whose behalf the
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request is made. The Commission's
determination as to whether documents
are being requested for a commercial
use will be based on the purpese for
which the documents are being
requested. Where the Commission has
reasonable cause to doubt the use for
which the requestor claims to have
made the request or where that use is
not clear from the request itself, the
Commission will seek additional
clarification before assigning the request
to a specific category.

(1) “Educational institution" means a
preschool, a public or private
elementary or secondary school, an
institution of graduate higher education,
an institution of undergraduate higher
education, an institution of professional
education, and an institution of
vocational education, which operates a
program or programs of scholarly
research.

(m) “Non-commercial scientific
institution” means an organization that
is not operated on a commercial basis,
as that term is defined in paragraph (k)
of this section, and which is operated
solely for the purpose of conducting
scientific research the results of which
are not intended to promote any
particular product or industry.

(n) “Representative of the news
media” means a person actively
gathering news for an entity that is
organized and operated to publish or
broadcast news to the public. The term
news means information that is about
current events or that would be of
current interest to the public. Examples
of news media entities include, but are
not limited to, television or radio
stations broadcasting to the public at
large, and publishers of periodicals (but
only in those instances when they can
qualify as disseminators of news, as
defined in this paragraph) who make
their products available for purchase or
subscription by the general public. A
freelance journalist may be regarded as
working for a news organization and
therefore considered a representative of
the news media if that person can
demonstrate a solid basis for expecting
publication by that news organization,
even though that person is not actually
employed by that organization. The best
means by which a freelance journalist
can demonstrate a solid basis for
expecting publication by a news
organization is by having a publication
contract with that news organization.
When no such contract is present, the
Commission will look to the freelance
journalist's past publication record in
making this determination.

3. Section 4.5 is amended by revising
paragraphs (a) introductory text and
(a)(7), redesignating paragraphs (b)

threugh (d) as paragraphs (c} through
(e). and adding a new paragraph (b} to
read as follows:

§4.5 Categories of exemptions.

(a) No requests under 5 U.S.C. 552
shall be denied release unless the record
contains, or its disclosure would reveal,
matters that are:

* » - * *

(7) Records or information compiled
for law enforcement purposes, but only
to the extent that the production of such
law enforcement records or information:

(i) Could reasonably be expected to
interfere with enforcement proceedings;

(ii) Would deprive a person of a right
to a fair trial or an impartial
adjudication;

(iii} Could reasonably be expected to
constitute an unwarranted invasion of
personal privacy;

(iv) Could reasonably be expected to
disclose the identity of a confidential
source, including a State, local, or
foreign agency or authority or any
private institution which furnished
information on a confidential basis, and,
in the case of a record or information
compiled by a criminal law enforcement
authority in the course of a criminal
investigation, or by an agency
conducting a lawful national security
intelligence investigation, information
furnished by a confidential source;

(v) Would disclose techniques and
procedures for law enforcement
investigations or prosecutions, or would
disclose guidelines for law enforcement
investigations or prosecutions if such
disclosure could reasonably be expected
to risk circumvention of the law; or

(vi) Could reasonably be expected to
endanger the life or physical safety of
any individual.

(b) Whenever a request is made which
involves access to records described in
11 CFR 4.5(a)(7) and

(1) The investigation or proceeding
involves a possible violation of criminal
law; and

(2) There is reason to believe that—

(i) The subject of the investigation or
proceeding is not aware of its pendency,
and

(ii) Disclosure of the existence of the
records could reasonably be expected to
interfere with enforcement proceedings;

the agency may, during only such time
as that circumstance continues, treat the
records as not subject to the
requirements of the Freedom of
Information Act.

* * » - *

4. Section 4.7 is amended by revising
paragraph (c) to read as follows:

Requests for records.

§4.7

{c) Records or copies thereof will
normally be made available either
immediately upon receipt of a request or
within ten working days thereafter, or
twenty working days in the case of an
appeal, unless in unusual circumstances
the time is extended or subject to 11
CFR 4.9(f)(3), which governs advance
payments. In the event the time is
extended, the requestor shall be notified
of the reasons for the extension and the
date on which a determination is
expected to be made, but in no case
shall the extended time exceed ten
working days. An extension may be
made if it is—

(1) Necessary to locate records or
transfer them from physically separate
facilities: or

(2) Necessary to search for, collect,
and appropriately examine a large
quantity of separate and distinct records
which are the subject of a single request;
or

(3) Necessary for consultation with
another agency which has a substantial
interest in the determination of the
request, or with two or more
components of the Commission which
have a substantial subject matter
interest therein.

* * * * *

5. Section 4.9 is revised to read as
follows:

§4.9 Fees.

(a) Exceptions to fee charges—(1)
General. Except for a commercial use
requestor, the Commission will not
charge a fee to any requestor for the first
two hours of search time and the first
100 pages of duplication in response to
any FOIA request.

(2) Free computer search time. For
purposes of this paragraph, the term
“search time" is based on the concept of
a manual search. To apply this to a
search conducted by a computer, the
Commission will provide the equivalent
dollar value of two hours of professional
staff time, calculated according to
paragraph (c)(4) of this section, in
computer search time. Computer search
time is determined by adding the cost of
the computer connect time actually used
for the search, calculated at the rate of
$25.00 per hour, to the cost of the
operator's salary for the time spent
conducting the computer search,
calculated at the professional staff time
rate set forth at paragraph (c)(4) of this
section.

(3) Definition of pages. For purposes
of this paragraph, the word “pages”
refers to paper copies of a standard
agency size which will normally be 8%
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x 11" or 8%" x 14", Thus, while a
requestor would not be entitled to 100
free computer disks, for example, a
requestor would be entitled to 100 free
pages of a computer printout.

(4) Minimum charge. The Commission
will not charge a fee to any requestor
when the allowable direct cost of that
FOIA request is equal to or less than the
Commission's cost of routinely
collecting and processing a FOIA
request fee.

(b) Fee reduction or waiver. (1) The
Commission will consider requests for
the reduction or waiver of any fees
assessed pursuant to paragraph (c)(1) of
this section if it determines, either as a
result of its own motion or in response
to a written submission by the
requestor, that disclosure of the
information is in the public interest
because it is likely to contribute
significantly to public understanding of
the operations or activities of the
government and that disclosure of the
information is not primarily in the
commercial interest of the requestor.

{2) A request for a reduction or waiver
of fees shall be made in writing by the
FOIA requestor; shall accompany the
relevant FOIA request so as to be
considered timely; and shall include a
specific explanation as to why the fee
for that FOIA request should be reduced
or waived, applying the standard stated
in paragraph (b)(1) of this section to the
facts of that particular request. In
addition, the explanation shall include:
the requestor’s (and user's, if the
requestor and the user are different
persons or entities) identily,
qualifications and expertise in the
subject area, and ability and intention to
disseminate the information to the
public; and a discussion of any
commercial or personal benefit that the
requestor (and user, if the requestor and
user are different persons or entities)
expects as a result of disclosure,
including whether the information
disclosed would be resold in any form at
a fee above actual cost.

(c) Fees to be charged. (1) The FOIA
services provided by the Commission in
response to a FOIA request for which
the requestor will be charged will
depend upon the category of the
requestor. The categories of FOIA
requestors are as follows:

(i) Commercial use requestors, A
requestor of documents for commercial
use will be assessed reasonable
standard charges for the full allowable
direct costs of searching for, reviewing
for release and duplicating the records
sought, according to the Commission's
schedule of fees for those services as set
forth at paragraph (c)(4) of this section.
A commercial use requestor is not

entitled to two hours of free search time
nor 100 free pages of duplication of
documents.

(ii) Educational and non-commencial
scientific institution requestors. The
Commission will provide documents to
requestors in this category for the cost
of duplication of the records provided
by the Commission in response to the
request, according to the Commission's
schedule of fees as set forth at
paragraph [c)(4) of this section,
excluding charges for the first 100 pages
of duplication. Requestors in this
category will not be charged for search
time. To be eligible for inclusion in this
category, requestors must show that the
request is being made as authorized by
and under the auspices of a qualifying
institution and that the records are not
sought for a commercial use, but are
sought in furtherance of scholarly (if the
request is from an educational
institution) or scientific (if the request is
from a non-commercial scientific
institution) research.

(iii) Requestors who are
representatives of the news media. The
Commission will provide documents to
requestors in this category for the cost
of duplication of the records provided
by the Commission in response to the
request, according to the Commission’s
schedule of fees as set forth at
paragraph {c)(4) of this section,
excluding charges for the first 100 pages
of duplication. Requestors in this
category will not be charged for search
time. To be eligible for inclusion in this
category, the requestor must meet the
criteria listed at 11 CFR 4.1(n) and his or
her request must not be made for a
commercial use. A request for records
supporting the news dissemination
function of the requestor shall not be
considered to be a request that is fora
commercial use.

(iv) All other requestors. The
Commission will charge requestors who
do not fit into any of the categories
listed in paragraphs (c)(1) (i), (ii) or (iii)
of this section the full direct costs of

searching for and duplicating records in

response to the request, according to the
Commission's schedule of fees as set
forth at paragraph (c)(4) of this section,
excluding charges for the first two hours
of search time and the first 100 pages of
duplication. Requests from record
subjects for records about themselves
will continue to be treated under the fee
provisions of the Privacy Act of 1974
which permit fees only for duplication.
(2) The Commission may assess fees
for the full allowable direct costs of
searching for documents in response to
a request even if the Commission fails to
locate any documents which are
responsive to that request and, in the

case of commercial use requestors, of
reviewing documents located in
response o a request which the
Commission determines are exempt
from disclosure.

(3) If the Commission estimates that
search or duplication charges are likely
to exceed $25/00, it will notify the
reguestor of the estimated amount of the
fee unless the requestor has indicated in
advance a willingness to pay a fee as
high as thal estimated by the
Commission. Through this notification,
the Commission will offer the requestor
the opportunity to confer with
Commission staff to reformulate the
original request in order to meet the
requestor's needs at a lower cost.

(4) The following is the schedule of
the Commission's standard fees. The
cost of staff time will be added to all of
the following fees, generally at the
“Professional” rate listed below, except
for the cost of “Photocepying from
photocopying machines” which has
been calculated to include staff time.

Photocopying

Photocopying from photocopying machines—
$.07 per page

Photocopying from microfilm reader-printer—
$.15 per page

Paper copies from microfilm-paper print
machine—$.05 per frame page

Reels of Microfilm

Daily film (partial or complete roll}—$2.85 per
roll

Other film [partial or complete roll)}—$5.00
per roll

Publications: (new or not from available
stocks)

Cost of photocopying document—8$.07 per

page
Cost of binding document—S$.30 per inch
Publications: (available stock)

If available from stock on hand, cost is
based on previously calculated cost as stated
in the publication (based on actual cost per
copy, including reproduction and binding).
Commission publications for which fees will
be charged include, but are not limited to, the
following: Advisory Opinion Index, Report on
Financial Activity, Financial Control and
Compliance Manual, MUR Index, and
Guideline for Presentation in Good Order.

Computer Tapes

Cost to process the request at the rate of
$25.00 per hour connect time plus the cost of
the computer tape ($25.00) and professional
staff time [see Staff Time).

Computer Indexes (including Name
Searches): Cost to process the request at the
rate of $25.00 per hour connect lime plus the
cost of professional staff time (see Staff
Time).

Staff Time
Clerical: $4.50 per each half hour (agency

average of staff below a GS-11) for each
request.
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Professional: $12.40 per each half hour
(agency average of staff at GS-11 and above)
for each request.

Other Charges

Certification of a Document: $7.35 per
quarter hour.

Transcripts of Commission meetings not
previously transcribed: $7.50 per half hour
(equivalent of a8 GS-11 executive secretary).

The Commission will not charge a fee for
ordinary packaging and mailing of records
requested. However, the Commission will
charge the requestor for the full direct costs
of all special services, such as express mail,
when they are requested.

(5) Upon receipt of any request for the
production of computer tape or
microfilm, the Commission will advise
the requestor of the identity of the
private contractor who will perform the
duplication services. If fees are charged
for the production of computer tape or
microfilm, they shall be made payable to
that private contractor and shall be
forwarded to the Commission.

(d) Interest charges. FOIA requestors
should pay fees within 30 days following
the day on which the invoice for that
request was sent to the requestor. If the
invoice is unpaid on the 31st day
following the day on which the invoice
was sent, the Commission will begin
assessing interest charges, which will
accrue from the date the invoice was
mailed. Interest will be charged at a rate
that is equal to the average investment
rate for the Treasury tax and loan
accounts for the 12-month period ending
on September 30 of each year, rounded
to the nearest whole percentage point,
pursuant to 31 U.S.C. 3717. The accrual
of interest will be stayed by the
Commission's receipt of the fee, even if
the fee has not yet been processed.

(e) Aggregating requests. A requestor
may not file multiple requests, each
seeking portions of a document or
documents, in order to avoid payment of
fees. When the Commission reasonably
believes that a FOIA requestor or group
of requestors acting in concert is
attempting to break a request down into
a series of requests for the purpose of
evading the assessment of fees, the
Commission will aggregate any such
requests and charge the appropriate
fees. In making this determination, the
Commission will consider the time
period in which the requests have
occurred, the relationship of the
requestors; and the subject matter of the
requests.

(1) Advance payments. The
Commission will require a requestor to
make an advance payment, i.e., a
payment before work is commenced or
continued on a request, when:

(1) The Commission estimates or
determines that allowable charges that a

requestor may be required to pay are
likely to exceed $250. In such a case, the
Commission will notify the requestor of
the likely cost and, where the requestor
has a history of prompt payment of
FOIA fees, obtain satisfactory assurance
of full payment, or in the case of a
requestor with no FOIA fee payment
history, the Commission will require an
advance payment of an amount up to
the full estimated charges; or

(2) A requestor has previously failed
to pay a fee in a timely fashion (i.e.,
within 30 days of the date of the billing).
In such a case, the Commission may
require that the requestor pay the full
amount owed plus any applicable
interest or demonstrate that the fee has
been paid and make an advance
payment of the full amount of the
estimated fee before the Commission
begins to process a new request or &
pending request from that requestor.

(3) If the provisions of paragraph (f)(1)
or (2) of this section apply, the
administrative time limits prescribed in
11 CFR 4.7(c) will begin only after the
Commission has received the payments
or the requestor has made acceptable
arrangements to make the payments
required by paragraph (f)(1) or (2) of this
section.

PART 5—ACCESS TO PUBLIC
DISCLOSURE DIVISION DOCUMENTS

1. The authority citation for Part 5
continues to read as follows:

Authority: 2 U.S.C. 4371(d), 437g(a)(4)(B)(ii),
438(a), and 31 U.S.C. 8701.

2. Section 5.6(a)(1) is amended by
revising the fees for "Reels of
Microfilm”, “Research Time/
Photocopying Time", and "Other
Charges" to read as follows:

§5.6 Fees.
(a)a)***

Reels of Microfilm

Daily film (partial or complete roll}—$2.85 per
roll

Other film (partial or complete roll}—$5.00
per roll

Research Time/Photocopying Time

Clerical: First % hour is free; remaining time
costs $4.50 per each half hour (agency
average of staff below a GS-11) for each
request

Professional: First %2 hour is free; remaining
time costs $12.40 per each half hour
(agency average of staff at GS-11 and
above) for each request

Other Charges

Certification of a Document: $7.35 per quarter
hour

Transcripts of Commissivn meetings not
previously transcribed: $7.50 per half hour
(equivalent of a GS-11 executive secretary)

- * * - *

Dated: June 18, 1987,

Scott E. Thomas,

Chairman, Federal Election Commission.

[FR Doc. 87-14220 Filed 6-23-87; 8:45 am]

BILLING CODE 6715-01-M

FEDERAL HOME LOAN BANK BOARD
12 CFR Part 563
[No. 87-661-A]

Regulatory Capital Requirements of
Insured Institutions; Clarification

Dated: June 10, 1987.

AGENCY: Federal Home Loan Bank
Board.

ACTION: Final rule; clarification.

SuMMARY: The Federal Home Loan Bank
Board (“Board”) as operating head of
the Federal Savings and Loan Insurance
Corporation (“FSLIC") is amending its
regulation setting the regulatory capital
requirements for institutions insured by
the FSLIC (“insured institutions”) by
clarifying a portion of the regulatory
capital regulation that affects.the
computation of the contingency
component.

EFFECTIVE DATE: June 10, 1987.

FOR FURTHER INFORMATION CONTACT:
Jerilyn Rogin, Staff Attorney, (202) 377-
7018, Jerome L. Edelstein, Assistant
Director, (202) 377-7057, John F.
Connolly, Deputy Director for Capital
and Finance, (202) 377-6465, Regulations
and Legislation Division, Office of
General Counsel; Richard C. Pickering,
Deputy Director, (202) 377-6770, or
Joseph A. McKenzie, Director, Policy
Analysis Division, (202) 377-6763, Office
of Policy and Economic Research,
Federal Home Loan Bank Board, 1700 G
Street, NW., Washington, DC 20552.
SUPPLEMENTARY INFORMATION: This
amendment is made pursuant to the
Board's general authority under the
National Housing Act and specifically
under section 403(b), 12 U.S.C. 1726(b),
as amended by the Garn-St Germain
Depository Institutions Act of 1982, Pub.
L. 97-320, section 202(d), 96

Stat. 1469, 1492,

On August 15, 1986, the Board adopted
its revised regulatory capital regulation
establishing the levels of capital
required for all insured institutions. See
Board Res. No. 86-857, 51 FR 33565-88
(Sept. 22, 1986) (“capital regulation”).
Among other things, the capital
regulation requires that insured
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institutions maintain regulatory capital
equal to at least six percent of net
liability growth after December 31, 1986.
The regulation also generally increases
insured institutions’ regulatory capital
requirements on the level of liabilities
each insured institution had on January
1,1987. The capital on these existing
liabilities must increase from the
institution's capital requirement (before
adjustment for contingency factor or
qualifying balances) on January 1, 1987,
to six percent over a transition period
the length of which is determined by
industry profitability.

The contingency component of the
capital regulation, § 563.13(b)(4),
imposes incremental capital
requirements on insured institutions’
assets that the Board has determined
expose depositors and the FSLIC to
increased credit risk. The incremental
requirements on scheduled items,
recourse liabilities, and standby letters
of credit are fixed percentages of the
amounts of such assets. The incremental
capital requirements on each insured
institution’s direct investments, land
loans, and nonresidential construction
loans (“variable reserve elements") are
based on a sliding scale thatis a
function of an insured institution's
capitalization and its concentration of
assets in each of the three designated
assel categories. The capital regulation
also includes a grandfathering provision
for certain of these assets.

In applying the sliding scale to the
variable reserve elements, an issue has
arisen concerning the treatment of
grandfathered variable reserve elements
for purposes of the sliding scale. The
Board hereby clarifies that
grandfathered variable reserve elements
are not subject to incremental capital
requirements, but are included in
determining an institution's
concentration of assets in a particular
asset category.

_ Forexample, assume that an insured
institution meets its regulatory capital
requirement but does not meet the

higher of its net fully phased in capital
requirement or six percent of its total
liabilities—namely, it falls in the middle
category of insured institutions under
the capital thresholds of the contingency
component's sliding scale. Such an
insured institution would have a five
percent incremental capital requirement
up to ten percent of its assets and a ten
percent capital requirement above that
concentration level. Further assume that
the insured institution has total assets of
$100 miilion and $15 million of direct
investment of which $5 million is
grandfathered. In computing its
toncentration of direct investments, the

first five percent ($5 million) of its direct
investment basket is composed of the
institution's grandfathered direct
investments. Its $10 million of non-
grandfathered direct investment is then
split between the concentration category
up to ten percent and the concentration
category between ten and twenty
percent.

This means that the institution has an
incremental requirement of five percent
on its first $5 million of non-
grandfathered direct investment (up to
ten percent concentration limit) and ten
percent of the 85 million in excess of the
ten percent concentration limit. This
results in a total incremental
requirement of $250,000 on the
institution's direct investment portfolio.

The Board is clarifying this treatment,
which insured institutions and the Board
are already applying, to avoeid any
industry confusion.

The Board finds that this clarifying
amendment is interpretative in nature
and is therefore not subject to the notice
and comment provisions of the
Administrative Procedure Act. See 5
U.S.C. 553. Pursuant to 12 CFR 508.11
and 508.14, the Board finds that, because
of the minor, technical nature of this
clarifying amendment, notice and public
procedure are unnecessary, as is the 30-
day delay of the effective date.

List of Subjects in 12 CFR Part 563

Bank deposit insurance, Investments,
Reporting and recordkeeping
requirements, Savings and loan
associations.

Accordingly, the Board hereby
amends Part 563, Subchapter D, Chapter
V, Title 12, Code of Federal Regulations,
as set forth below.

SUBCHAPTER D—FEDERAL SAVINGS AND
LOAN INSURANCE CORPORATION

PART 563—OPERATIONS

1. The authority citation for Part 563
continues to read as follows:

Authority: Sec. 1, 47 Stat. 725, as amended
(12 U.S.C. 1421 et seq.); sec. BA, 47 Stat. 727,
as added by sec. 1, 64 Stat, 256, as amended
(12 U.S.C. 1425a); sec. 5B, 47 Stat. 727, as
added by sec. 4, 80 Stat. 824, as amended (12
U.S.C. 1425b); sec. 17, 47 Stat. 736, as
amended (12 U.S.C. 1437); sec. 2, 48 Stat. 128,
as amended (12 U.S.C. 1462); sec. 5, 48 Stat.
132, as amended (12 U.S.C. 1464); secs. 401-
407, 48 Stat. 1255-1260, as amended (12 U.S.C.
1724-1730); sec. 408, 82 Stat, 5, as amended
U.S.C. (12 U.S.C. 1730a); Reorg. Plan No. 3 of
1947, 12 FR 4981, 3 CFR, 1943-1948 Comp., p.
1071.

2. Amend § 563.13 by revising
paragraph (b)(4)(i)(E) to read as follows:

§ 563.13 Regulatory capital requirement.

(b] . .

(4) Calculation of contingency
component. (i) * * *

(E) “Variable reserve elements”
means direct investments, land loans,
and nonresidential construction loans.
Grandfathered variable reserve
elements are not subject to incremental
capital requirements but are included in
determining an insured institution's
concentration of assets in one of the
categories of variable reserve elements.

* - - - -

By the Federal Home Loan Bank Board.
Jeff Sconyers,
Secretary.

[FR Doc. 87-14270 Filed 6-23-87; 8:45 am|]
BILLING CODE 6720-01-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration
14 CFR Part 39

[Docket No. 86-NM-134-AD; Amdt. 39-
5646]

Airworthiness Directives; Boeing
Model 767 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
AcTiON: Final rule.

SUMMARY: This amendment supersedes
Airworthiness Directive (AD) 86-06-01,
applicable to Boeing Model 767 series
airplanes, which currently requires
repetitive inspections of certain
pneumatic system 8th stage check
valves, and repair or replacement of the
valve, as necessary. This amendment
requires repetitive inspections of
additional pneumatic system 8th stage
check valves, repair or replacement of
these valves as necessary, replacement
of certain valves with more than 9,500
hours time in service, and provides a
terminating action. This amendment is
prompted by two recent reports of
engine shutdown due to engine surging
resulting from failed 8th stage check
valves. This condition, if not corrected,
could result in engine shutdown, engine
damage, or damage to the pneumatic
system.

EFFECTIVE DATE: July 27, 1987.
ADDRESSES: The applicable service
information may be obtained from the
Boeing Commercial Airplane Company,
P.0O. Box 3707, Seattle, Washington
98124. This information may be
examined at the FAA, Northwest
Mountain Region, 17900 Pacific Highway
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South, Seattle, Washington, or the
Seattle Aircraft Certification Office,
9010 East Marginal Way South, Seattle,
Washington.

FOR FURTHER INFORMATION CONTACT:
Mr. Robert C. McCracken, Aerospace
Engineer, Systems and Equipment
Branch, ANM-1308S, Seattle Aircraft
Certification Office; telephone (206) 431-
1947. Mailing address: FAA, Northwest
Mountain Region, 17900 Pacific Highway
South, C-68966, Seattle, Washington
98168.

SUPPLEMENTARY INFORMATION:
Airworthiness Directive (AD) 86-06-01,
Amendment 39-5257 (51 FR 8792; March
14, 1986}, was issued as a final rule with
a request for comments from the public.
That AD requires the inspection of
certain pneumatic system 8th stage
check valves, and repair or replacement
of the valve, as necessary.

Based on comments received in
response to AD 86-06-01, the FAA
issued a Notice of Proposed Rulemaking
(NPRM), Docket 86-NM-134-AD (51 FR
39864; November 3, 1986), proposing to
revise AD 86-06-01 by requiring

epetitive inspections of additional
versions of the subject valve that may
be subject to similar failures, and
providing an optional terminating action
for the repetitive inspection
requirement. The comment period for
the NPRM ended December 22, 1986.
This comment period afforded interested
persons an opportunity to participate in
the making of this amendment. Due
consideration has been given to the
comments received.

One commenter noted typographical
errors in paragraphs B. and E:1. of the
proposed rule. These paragraphs have
been revised accordingly. The same
commenter suggested that the initial
compliance time stated in paragraph A,
of the proposed rule should refer to the
effective date of AD 86-06-01 (which
originally mandated the repetitive
inspections), and that the initial
compliance time stated in paragraph B.
of the proposed rule should refer to this
action. The FAA disagrees. Since this
final rule supersedes the referenced AD,
it would not be appropriate to reference
that AD for establishing compliance
times.

This commenter also stated the
following: “The statement in the
proposed rule that requires operators to
inspect valves not installed on the
airplane should be deleted from
paragraph C. of the proposed rule. FAR
39.3 requires that an AD apply to the
operation of (aircraft) products. Valves
that are not installed on airplanes may
never be operated and a proposed rule
which requires such valves to be

inspected exceeds the regulatory
authority of AD rulemaking." The FAA
does not agree with this interpretation
of the proposed requirement. The
sentence in question states “Valves
manufactured prior to March 1, 1985,
and not installed on an airplane, must
be inspected prior to their installation.”
This provision was included both in AD
86-06-01 and in the proposed rule for
two reasons:

1. There is reason to believe that such
valves (P/N 773856-3) may contain loose
poppet attachment bolts, even though
they may be new. Therefore, as stated in
the preamble to AD 86-06-01, inspection
prior to installation is necessary to
prevent the unsafe condition.

2. FAR 39.11 states that AD's
prescribe “inspections and the
conditions and limitations under which
those products may continue to be
operated.” The requirement to inspect
valves prior to installation prescribes a
condition under which a product may
continue to be operated and is,
therefore, an appropriate AD
requirement.

Finally, this commenter stated that
paragraph E.2. of the proposed rule
should be deleted, since the P/N 773856—
6 valve has not been manufactured yet.
The commenter's statement is correct,
and this comment is discussed in detail
below.

The other commenter was the Boeing
Company. It stated that there have been
two changes to the manner in which the
valve configurations are identified. First,
there have been no P/N 773856-6 valves
manufactured. and at the present time,
there are no plans to do so. Second, the
valve configuration identified in the
proposed rule as a P/N 773856-6 valve is
now being produced as “P/N 773856-5
stock list L3" valve. There is no physical
change to the valve, only the name has
been changed. Boeing stated its
understanding that no P/N 773856-5
valves are in existence which do not
bear the additional identification of
“stock list L3,"” which indicates
incorporation of a certain service
bulletin. Boeing requested that reference
to the P/N 7738565 valve be dropped
from the final rule, and that the
reference to the P/N 773856-6 valve be
replaced by “P/N 773856-5 stock list L3”
valve, The FAA disagrees with dropping
the reference to the P/N 7738565 valve.
The FAA finds that the change in part
numbering, with no corresponding
change in valve configuration, could
cause confusion. Also, there is a
possibility that there are P/N 773856-5
valves in existence that have not been
further modified to the "stock list L3"
configuration. To alleviate the
possibility of confusion, the final rule

makes reference to the P/N 773856-5
valve, as was done in the proposed rule.
However, the references to the P/N
773856~6 valve have been changed in
the final rule to reflect “P/N 773856-5
stock list L3” valves.

Following the issuance of the NPRM,
the FAA has received reports of two
additional failures of check valves
which led to engine shutdowns and
single engine landings. In addition,
another valve was found cracked, but
not separated, during a subsequent
inspection required by the existing AD.
These new failures resulted from cracks
located at a different location in the
valve from those addressed in the
existing AD and the NPRM. Because the
new cracks originate on the inside of the
poppet, they are difficult to detect
during an external valve inspection.
Their presence has been detected only
on valves with operating time in excess
of 11,000 hours. As the propagation rate
for the cracks is not known, a repetitive
inspection will not reliably detect the
cracks before a valve failure occurs.
This new information makes the
optional terminating action proposed in
the NPRM inappropriate.

Failure of the 8th stage check valve
allows high pressure air to enter the 8th
stage of the engine when the high stage
valve opens during low cruise or idle
power operation, causing engine surge
and compressor stall, which leads to
engine shutdown. As many Model 767
airplanes have operating hours in excess
of 10,000 hours, the FAA has determined
that it is necessary to require
replacement of high time valves before
they are subject to failure from the most
recently discovered cracks which
originate on the inside of the poppet.

On January 17, 1986, The Boeing
Company issued Service Bulletin 767
36-0017, which describes inspection and
repair procedures applicable to the
subject valve. On January 23, 1987,
Hamilton Standard issued Service
Bulletin 36-2046, Revision 1, which
describes replacement of the poppet, P/
N 774909-1, in the check valve with a
new poppet, P/N 774909-2. On April 15,
1987, Hamilton Standard issued Service
Bulletin 36-2055, which describes
replacement of the poppet, P/N 774808~
1, with a new poppet, P/N 774909-3.

The poppet installed in accordance
with Service Bulletin 36-2048 is
designed to prevent the cracking
addressed by AD 86-06-01, but is not
designed to prevent the cracks
originating on the inside of the poppet.
which were discovered later. Therefore.
valves with these poppets installed,
including P/N 773856-5 stock list L3
valves, will continue to be subject to the
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replacement requirement of this AD. The
poppet installed in accordance with
Service Bulletin 36-2055 has a thicker
wall throughout its length, and is
designed to resist cracking of both kinds
for the life of the airplane. Therefore,
installation of valves which are
modified in accordance with Service
Bulletin 36-2055, or new valves which
are fitted with the same poppet, P/N
774909-3, constitute terminating action
from the inspections and replacement
required by this AD.

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the changes
previously noted.

Since this condition is likely to exist
or develop on other airplanes of the
same type design, this AD requires
inspection, and, as necessary, repair or
replacement of all pneumatic system 8th
stage check valves in accordance with
the service bulletins previously
mentioned. In addition, valves which
have accumulated 9,500 hours time in
service must be replaced with new or
rebuilt valves within 500 hours after the
effective date of this AD.

Since a situation exists that requires
immediate adoption of this regulation, it
is found that notice and public
procedure hereon are impracticable, and
good cause exists for making this
amendment effective in less than 30
days. '

The FAA has determined that this
regulation is an emergency regulation
that is not considered to be major under
Executive Order 12291. It is
impracticable for the agency to follow
the procedures of Order 12291 with
respect to this rule since the rule must
be issued immediately to correct an
unsafe condition in aircraft. It has been
further determined that this document
involves an emergency regulation under
DOT Regulatory Policies and procedures
(44 FR 11034; February 26, 1979). If this
action is subsequently determined to
involve a significant/major regulation, a
final regulatory evaluation or analysis,
as appropriate, will be prepared and
placed in the regulatory docket
(otherwise, an evaluation is not
required).

List of Subjects in 14 CFR Part 39
Aviation safety, Aircraft,
Adoption of the Amendment

PART 39— AMENDED]

Accordingly, pursuant to the authority
dulegated to me by the Administrator,
the Federal Aviation Administration

amends § 39.13 of Part 39 of the Federal
Aviation Regulations as follows:

1. The authority citation for Part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C. 106(g) (Revised Pub. L. 97-449,
January 12, 1983); and 14 CFR 11.89.

§39.13 [Amended]

2. By superseding AD 86-06-01,
Amendment 39-5257, (51 FR 8792; March
14, 1986), with the following new
airworthiness directive:

Boeing: Applies to all Model 767 series
airplanes, certificated in any category.
Compliance required as indicated. unless
previously accomplished.

To preclude engine or pneumatic system
damage caused by the failure of the
pneumatic system 8th stage check valve,
Hamilton Standard Part Numbers 773856-3,
7738564, 773856-5, or 773856-5 stock list L3,
accomplish the following:

A. For airplanes equipped with pneumatic
system 8th stage check valves, Hamilton
Standard Part Number 773856-3,
manufactured prior to March 1, 1985: Within
the next 50 hours time-in-service after the
effective date of this AD, unless
accomplished within the last 1950 hours time-
in-service, inspect the valve in accordance
with Boeing Service Bulletin 767-36-0017,
dated January 17, 19886.

B. For airplanes equipped with pneumatic
system 8th stage check valves, Hamilton
Standard Part Number 773856-3
manufactured on or after March 1, 1985,
7738564, or 773856-5: Within the next 500
hours time-in-service after the effective date
of this AD or prior to such valves
accumulating 2000 hours time-in-service,
whichever occurs later, inspect the valve in
accordance with Boeing Service Bulletin 767-
36-0017, dated January 17, 1986, or later FAA-
approved revisions. Valves identified as Part
Number 773856-5 stock list L3 have been
modified and are not subject to the initial
inspection or the repetitive inspection
required by Paragraph D., below.

C. If any valve inspected in accordance
with paragraphs A. or B.. above, contains any
visible cracks, or exceeds the allowable wear
limits specified in the referenced service
bulletin, before further flight, repair the valve
in accordance with the referenced service
bulletin, or replace the valve with a
serviceable valve. Valves, P/N 773856-3,
manufactured prior to March 1, 1985, and not
installed on an airplane, must be inspected
and repaired, if necessary, prior to their
installation,

D. Repeat the inspection procedures
required by paragraphs A. and B., above, at
intervals not to exceed 2,000 hours time-in-
service.

E. For airplanes equipped with pneumatic
system 8th stage check valves, Hamilton
Standard Part Number 773856-3, 7738564,
773856-5, and 773856-5 stock list L3: Within
500 hours time in service after the effective
date of this AD or prior to accumulation of
9,500 hours time-in-service on the valve,
whichever occurs later, replace the valve
with a new valve or a valve which has been

reworked in accordance with Hamilton
Standard Service Bulletin 36-2046, Revision 1,
dated January 23, 1987, or 36-2055, dated
April 23, 1987.

F. Replacement valves which have been
rebuilt in accordance with Hamilton
Standard Service Bulletin 36-2046, Revision 1,
dated January 23, 1987, or later FAA
approved revision, are no longer subject to
the inspections required by paragraphs A., B.,
or D., but must be replaced as required by
paragraph E,

C. Installation of a pneumatic system 8th
stage check valve which has been rebuilt in
accordance with Hamilton Standard Service
Bulletin 36-2055, dated April 15, 1987, or a
new valve with the production equivalent of
that service bulletin, constitutes terminating
action for the inspections and replacement
required by this AD,

H. An alternate means of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager,
Seattle Aircraft Certification Office, FAA,
Northwest Mountain Region.

L. Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate airplanes to a base for the
accomplishment of the inspections required
by this AD.

All persons affected by this directive
who have not already received copies of
the service bulletins cited herein may
obtain copies upon request from the
Boeing Commercial Airplane Company,
P.O. Box 3707, Seattle, Washington
98124. These documents may be
examined at the FAA, Northwest
Mountain Region, 17900 Pacific Highway
South, Seattle, Washington, or the
Seattle Aircraft Certification Office,
9010 East Marginal Way South, Seattle,
Washington,

This Amendment supersedes Amendment
39-5257, AD 86-06-01.

This Amendment becomes effective July 27,
1987.

Issued in Seattle, Washington on June 11,
1987.

Frederick M. Isaac,

Acting Director, Northwest Mountain Region.
[FR Doc. 87-14275 Filed 6-23-87; 8:45 am|
BILLING CODE 4910-13-M

14 CFR Part 39

[Docket No. 87-CE-10-AD; Amendment 39~
5649]

Airworthiness Directives; Pilatus
Britten-Norman, Ltd., Model BN-2A Mk
Il Trislander Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new Airworthiness Directive (AD),
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applicable to Pilatus Britten-Norman,
Ltd., (PBN) Models BN-2A Mk 111, BN-
2A Mk IlI-1, BN-2A Mk III-2, and BN-
2A Mk I11-3 Series airplanes, which
requires correction of the severe internal
corrosion problem of the elevator trim
tab operating rods. Several in-service
reports have been received that rods,
which are constructed from steel tubing,
have been found with internal corrosion
breaking through to the external surface,
which could lead to failure of the rod
and result in tab disconnect. This AD
will detect this internal corrosion and
preclude the possible loss of aircraft
control,
DATES: Effective date: July 27, 1987.
Compliance: As prescribed in the
body of the AD.
ADDRESSES: Pilatus Britien-Norman
Mandatory Service Bulletin BN-2/
SB.179, Issue 1, dated January 30, 1987,
applicable to this AD, may be obtained
from Pilatus Britten-Norman, Ltd.,
Bembridge, Isle of Wight, England. This
information may be examined at the
Rules Docket, FAA, Office of the
Regional Counsel, Room 1558, 601 East
12th Street, Kansas City, Missouri 64106.
FOR FURTHER INFORMATION CONTACT:
Mr. Ted Ebina, Aircraft Certification
Staff, AEU-100, Europe, Africa, and
Middle East Office, FAA, ¢c/o American
Embassy, B-1000 Brussels, Belgium;
Telephone (322) 513.38.30; or Mr. H.C.
Belderok, FAA, ACE-109, 601 East 12th
Street, Kansas City, Missouri 64106;
Telephone (816) 374-6932.
SUPPLEMENTARY INFORMATION: A
proposal to amend Part 39 of the Federal
Aviation Regulations to include an AD
requiring inspection for any corrosion,
replacement if necessary, cleaning,
internal corrosion protection of the two
(2) elevator tab rod assemblies on
certain Pilatus Britten-Norman airplanes
was published in the Federal Register on
April 7, 1987 (52 FR 11081). The proposal
resulted from several in-service
incidents having been reported that
elevator trim tab operating rods, which
are constructed from steel tubing, have
been found with severe internal
corrosion breaking out to the surface.
The cause of the corrosion has been
traced to an assembly procedure when a
"LOCKTITE" sleeve was placed over a
cleaned surface in the steel tab rod tube
assembly and the surface was not
reprotected, and internal rusting
occurred. Consequently, Pilatus Britten-
Norman, Ltd., issued Pilatus Britten-
Norman Mandatory Service Bulletin
(MSB) BN-2/SB.179, Issue 1, dated
January 30, 1987, which requires removal
of the two (2) elevator tab rod
assemblies from the airplane,
dismantling of the rods, inspection for

any corrosion, replacement if necessary,
cleaning, internal corrosion protection,
and reinstallation.

The Civil Airworthiness Authority-
United Kingdom (CAA-UK), which has
responsibility and authority to maintain
the continuing airworthiness of these
airplanes in Great Britain, classified this
Pilatus Britten-Norman MSB No. BN-2/
SB.179, Issue 1, dated January 30, 1987,
and the actions recommended therein by
the manufacturer as mandatory to
assure the continued airworthiness of
the affected airplanes.

On airplanes operated under CAA-
UK registration, this action has the same
effect as an AD on airplanes certified for
operation in the United States. The FAA
relies upon the certification of the CAA-
UK combined with FAA review of
pertinent documentation in finding
compliance of the design of these
airplanes with the applicable United
States airworthiness requirements and
the airworthiness and conformity of
products of this design certificated for
operation in the United States.

The FAA examined the available
information related to the issuance of
Pilatus Britten-Norman MSB No. BN-2/
SB.179, Issue 1, dated January 30, 1987,
and the mandatory classification of this
service bulletin by the CAA-UK, and
concluded that the condition addressed
by Pilatus Britten-Norman MSB No. BN-
2/SB.179, Issue 1, dated January 30, 1987,
was an unsafe condition that may exist
on other airplanes of this type
certificated for operation in the United
States. Accordingly, the FAA proposed
an amendment to Part 39 of the FAR to
include an AD on this subject.

Interested persons have been afforded
an opportunity to comment on the
proposal. No comments or objections
were received on the proposal or the
FAA determination of the related cost to
the public. The FAA has determined
that this regulation involves 13 airplanes
at an approximate cost recurring every
24 months of $160 for each airplane.

The cost of compliance with the
proposed AD is so small that the
expense of compliance will not be a
significant financial impact on any small
entities operating these airplanes.

Therefore, I certify that this action (1)
is not a “major rule’ under Executive
Order 12291; (2) is not a “significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the final
evaluation prepared for this action is
contained in the regulatory docket. A
copy of it may be obtained by contacting

the Rules Docket at the location
provided under the caption
“ADDRESSES”.

List of Subjects in 14 CFR Part 39

Air transportation, Aviation safety,
Aircraft, Safety.

Adoption of the Amendment
PART 39—[AMENDED]

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends § 39.13 of Part 39 of the FAR as
follows:

1. The authority citation for Part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a). 1421 and 1423;
49 U.S.C. 106(g) (Revised, Pub. L. 97-449,
January 12, 1983); and 14 CFR 11.89.

§39.13 [Amended]
2. By adding the following new AD:

Pilatus Britten-Norman, Ltd.: Applies to
Models BN-2A Mk III, BN-2A Mk 1111,
BN-2A Mk I11-2, and BN-2A Mk I11-3 (all
serial numbers) Trislander airplanes
certificated in any category.

Compliance: Required within 30 days afler
the effective date of this AD, unless already
accomplished, and every 24 calendar months
thereafter.

To prevent structural failure of the elevator
trim tab operating rods, accomplish the
following:

(a) Remove the two [2) elevator trim tab
operating rod assemblies in accordance with
the instructions contained in the
“INSPECTION" section of Pilatus Britten-
Norman, Ltd., Mandatory Service Bulletin
(MSB) No. BN-2/5B.179, Issue 1, dated
January 30, 1987 (hereinafter referred to as
MSB BN-2/SB.179).

(1) Disassemble one end of each control
rod and visually examine the rod (tube)
internally and externally for corrosion, rust,
or cracks.

(i) If any corrosion, rust, or crack is found,
before further flight, replace the control rod
and accomplish paragraphs (a)(1) through
(2)(3) of this AD on the replacement unit.

(i) If no defect is found, clean and apply
corrosion protection to the rod in accordance
with the “RECTIFICATION" instructions of
MSB BN-2/SB.178, and

(2) Visually inspect each ball end or fork
fitting and sleeve (Part Number (P/N) NB-45-
2627), after removing any surface rust, for
pitting, discoloration, or cracks. If any :
evidence of corrosion, pitting, discoloration,
or crack is found, before further flight:

(i) Replace the defective part with a
serviceable unit.

(ii) Remove the fitting and sleeve from the
other end of the associated control rod and
repeat the inspection specified in paragraph
(a)(2) of this' AD.

(3) Reassemble the control rods in e
accordance with the “"RECTIFICATION
instructions of MSB BN-2/SB.179.
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(4) Reinstall the control rod in accordance
with the "RETURNING THE AIRCRAFT TO
SERVICE" instructions of MSB BN-2/SB.179.

(b) Aircraft may be flown in accordance
with FAR 21.197 to a location where this AD
can be accomplished.

(c) An equivalent means of compliance
with this AD may be used if approved by the
Manager, Aircraft Certification Staff, AEU-
100, Europe, Africa, and Middle East Office,
FAA, c¢/o American Embassy, B-1000
Brussels, Belgium.

All persons affected by this directive
may obtain copies of the document
referred to herein upon request to
Pilatus Britten-Norman, Ltd., Bembridge,
Isle of Wight, England; or may examine
the document referred to herein at FAA,
Office of the Regional Counsel, Room
1558, 601 East 12th Street, Kansas City,
Missouri 64106.

This amendment becomes effective on July
27, 1987,

Issued in Kansas City, Missouri, on June 11,

1987.

Donald J. Schneider,

Acting Director, Central Region.

[FR Doc. 87-14276 Filed 6-23-87; 8:45 am|]
BILLING CODE 4910-13-M

14 CFR Part 39

[Docket No. 87-CE-22-AD; Amendment 39-
5650]

Airworthiness Directives; SOCATA
Models TB 20 and TB 21 Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a
new Airworthiness Directive (AD),
applicable to SOCATA Models TB 20
and TB 21 airplanes, which requires
visual inspection of the aileron balance
weight attachment rivets and aileron
skin, replacement of loose rivets and
repair of cracks in the aileron skin, or
replacement of the aileron. Reports have
been received by the manufacturer of
loose rivets and cracked aileron skin in
the area of the balance weight
installation. The actions prescribed in
this AD will identify and repair cracks
and loose rivets and prevent possible
aileron flutter, loss of structural
Integrity, and loss of aircraft control.
DATES: Effective date: June 26, 1987.
Compliance: As prescribed in the
body of the AD.
ADDRESSES: SOCATA Aircraft S/B No.
28, dated December 1986, applicable to
this AD may be obtained from SOCATA
Groupe AEROSPATIALE, B.P. 38, 65001
Tarbes, France; Telephone 62.51.73.00 or
62.93.99.45 (for recorder); or Mr. Bernard
H. Veyssiere, Deputy Product Support

Manager, U.S., AEROSPATIALE, 2701
Forum Drive, Grand Prairie, Texas
75053; Telephone (214) 641-3614. This
information may be examined at the
Rules Docket, FAA, Office of the
Regional Counsel, Room 1558, 601 East
12th Street, Kansas City, Missouri 64106,
FOR FURTHER INFORMATION CONTACT:
Mr. John P. Dow, Sr., Aerospace
Engineer, ACE-109, Aircraft
Certification Division, 601 East 12th
Street, Kansas City, Missouri 64106;
Telephone (816) 374-6932, or Mr, Roger
Anderson, Aerospace Engineer, AEU-
100, Brussels Aircraft Certification
Office, FAA, Europe, Africa, and Middle
East Office, ¢c/o American Embassy;
Telephone 513.38.30.

SUPPLEMENTARY INFORMATION: The FAA
analysis of the unsafe condition is based
upon the manufacturer’s service bulletin
information and the resultant French
AD. SOCATA issued TB Aircraft S/B
No. 28, dated December 1986, which
describes inspection, repair or
replacement of the ailerons on Model
TB20 and TB21 airplanes. The French
Director General of Civil Aviation
(DGAC), who has responsibility and
authority to maintain the continuing
airworthiness of these airplanes in
France, has classified these actions as
“Imperative' and the actions
recommended therein by the
manufacturer as mandatory to assure
the continued airworthiness of the
affected airplanes. On airplanes
operated under French registration, this
action has the same effect as an AD on
airplanes certificated for operation in
the United States. The FAA relies upon
the certification of DGAC combined
with FAA review of pertinent
documentation in finding compliance of
the design of these airplanes with the
applicable United States airworthiness
requirements and the airworthiness and
conformity of products of this design
certificated for operation in the United
States.

The FAA has examined the available
information related to the issuance of
TB Aircraft S/B No. 28, dated December
1986, and the mandatory classification
of this S/B by the DGAC, and
subsequent issuance of French AD 87—
031(A), dated February 18, 1987. Based
on the foregoing, the FAA has
determined that the condition described
herein is an unsafe condition that may
exist or develop on other products of the
same type design certificated for
operation in the United States.

Therefore, an AD is being issued
requiring visual inspection of the aileron
balance weight attachment rivets and
aileron skin, replacement of loose rivets,
and repair of aileron cracks, or

replacement of the ailerons on SOCATA
Models TB 20 and TB 21 airplanes.
Because an emergency condition exists
that requires the immediate adoption of
this regulation, it is found that notice
and public procedure hereon are
impractical and contrary to the public
interest, and good cause exists for
making this amendment effective in less
than 30 days.

The FAA has determined that this
regulation is an emergency regulation
that is not major under section 8 of
Executive Order 12291. It is
impracticable for the agency to follow
the procedures of Order 12291 with
respect to this rule since the rule must
be issued immediately to correct an
unsafe condition in aircraft. It has been
further determined that this document
involves an emergency regulation under
DOT Regulatory Policies and Procedures
(44 FR 11034; February 26, 1979). If this
action is subsequently determined to
involve a significant regulation, a final
regulatory evaluation or analysis, as
appropriate, will be prepared and
placed in the regulatory docket
(otherwise, an evaluation is not
required). A copy of it, when filed, may
be obtained by contacting the Rules
Docket under the caption “ADDRESSES"
at the location identified.

List of Subjects in 14 CFR Part 39

Air transportation, Aviation safety,
Aircraft, Safety.

Adoption of the Amendment
PART 39—[AMENDED]

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends § 39.13 of Part 39 of the FAR as
follows:

1. The authority citation for Part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C. 106{g) (Revised, Pub. L. 97-449,
January 12, 1983); and 14 CFR 11.89.

§39.13 [Amended]
2. By adding the following new AD:

SOCATA Groupe AEROSPATIALE: Applies
to Models TB 20 and TB 21 (Serial
Numbers 275 through 700) airplanes
certificated in any category.

Compliance: Required within 50 hours
time-in-service (TIS), and each 100 hours
thereafter, unless already accomplished.

To prevent structural failure of the aileron,
possible flutter, and loss of control,
accomplish the following:

(a) Visually inspect the five aileron balance
weight attachment rivets for any detectable
looseness, and the aileron skin for cracks
using the procedures described in paragraph
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A.SOCATA TB Service Bulletin (S/B) No. 28,
dated December 1986.

(1) If one or more loose rivets, or cracks
extending less than %" (15 mm) from the
center of the rivet is found, prior to further
flight, repair as described in paragraph B of
SOCATA TB Aircraft S/B No. 28, dated
December 1986.

(2) If a crack %" or longer from the center
of the rivet is found. prior to further flight,
replace the P/N TB 20.15.001.000 aileron with
P/N TB 20.15.001.001 or P/N TB 20.15.001.002
aileron as applicable.

(b} The repetitive inspections specified in
this AD are no longer required when the
ailerons have been replaced per the actions
specified in paragraph (a)(2) above.

(c) Airplanes may be flown in accordance
with FAR 21.197 to a location where this AD
may be accomplished.

(d) An equivalent means of compliance
with this AD may be used if approved by the
Manager, Brussels Aircraft Certification
Office, FAA, AEU-100, Europe, Africa, and
Middle East Office, c/o American Embassy,
B-1000 Brussels, Belgium; Telephone
513.38.30.

All persons affected by this directive
may obtain copies of the document(s)
referred to herein upon request to
SOCATA Groupe AEROSPATIALE, B.P.
38, 65001 Tarbes, France; Telephone
62.93.97.30; or Mr. Bernard H. Veyssiere,
Product Support Deputy Manager, U.S.,
AEROSPATIALE, 2701 Forum Drive,
Crand Prairie, Texas, 75053; Telephone
(214) 641-3614, or may examine the
document(s) referred to herein at FAA,
Office of the Regional Counsel, Room
1558, 601 East 12th Street, Kansas City,
Missouri 64106.

This amendment becomes effective June 26,
1987.

Issued in Kansas City, Missouri, on June 11,
1987.

Donald J. Schneider,

Acting Director, Central Region.

[FR Doc. 87-14277 Filed 6-23-87; 8:45 am|
BILLING CODE 4910-13-M

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Part 240

[Release No. 34-24606; IC-15816; File Nos.
S$7-11-87, §7-12-87]

Facilitating Shareholder
Communications; Miscellaneous
Amendments

AGENCY: Securities and Exchange
Commission.

ACTION: Final rules.

SUMMARY: The Securities and Exchange
Commission (“Commission”) today
announced the adoption of amendments
to the shareholder communication rules
that defer the application of the proxy

processing provisions in Rules 14a-
13(a), 14b-2 (a), (c) and (d) and 14c-7(a)
with respect to beneficial owners who
are employee benefit plan participants
with securities held in nominee name by
a bank, association or other entity that
exercises fiduciary powers (“'bank™).
The amendments, contained in Rules
14a-13(d), 14b-2(j) and 14c-7(d), will
provide temporarily for a mandatory
exclusion of plan participants from the
bank proxy processing provisions of the
shareholder communications rules
pending consideration of a range of
approaches to the treatment of plan
participants under the shareholder
communications rules on a permanent
basis.

The Commission also is adopting an
amendment that changes from three to
five business days the time in which a
bank is to execute an omnibus proxy
and provide notice of that execution to
respondent banks. Finally, the
Commission is adopting amendments to
Rules 14a-1(b) and 14c-1(b) to add a
definition of employee benefit plan to
the shareholder communications rules,
as well as other clarifying and technical
amendments to the shareholder
communications rules.

EFFECTIVE DATE: These amendments are
effective July 1, 1987.

FOR FURTHER INFORMATION CONTACT:
Prior to the effective date, Sarah A.
Miller or Barbara J. Green (202) 272-
2589, Office of Disclosure Policy,
Division of Corporation Finance,
Securities and Exchange Commission,
450 Fifth St.,, NW., Washington, DC
20549. After the effective date, contact
Cecilia D. Blye, (202) 272-2573, Office of
the Chief Counsel, Division of
Corporation Finance.

SUPPLEMENTARY INFORMATION: The
Commission today announced the
adoption of amendments to Rules 14a—
1,' 14a-13,2 14b-1,% 14b-2, * 14¢-1,% and
14¢-7.5.

1. Discussion

A. Amendments Deferring Application
of Proxy Processing Provisions to
Employee Benefit Plan Participants with
Securities Held in Nominee Name by a
Bank.

On November 25, 1986, the
Commission adopted new shareholder
communications rules and related
amendments ? to effect the Shareholder

117 CFR 240.14a-1.

217 CFR 240.14a-13.

317 CFR 240.14b-1.

* 17 CFR 240.14b-2.

517 CFR 240.14c-1.

617 CFR 240.14c-7.

7 Release No. 34-23847 (November 25, 1986) |51

FR 44267).

Communications Act of 1985.% The new
rules set forth the obligations of banks
in connection with forwarding proxy
materials to beneficial owners and
facilitating registrants’ direct
communications with beneficial owners
of securities registered in the banks’
names. At the time it adopted the new
rules, the Commission deferred, until
July 1, 1987, the effectiveness of
paragraphs (a) through (c) of Rule 14b-
2,° which set forth the proxy processing
obligations of banks and the omnibus
proxy system, to give banks sufficient
time to establish workable procedures
for the implementation of the proxy
processing system. Banks' obligations
with respect to the direct
communications system, however,
became effective on December 28, 1986.

While the new rules, as adopted,
covered employee benefit plan
participants, the Commission indicated
that it would consider the application of
the shareholder communication rules to
employee benefit plans in a separate
rulemaking proceeding. On March 27,
1987, the Commission issued a release
proposing rules excluding, under certain
circumstances, employee benefit plan
participants from the proxy processing
and direct communications systems at
the option of the registrant.*® The
release also set forth a number of
alternatives under consideration by the
Commission, including mandatory
exclusion of plan participants from the
proxy processing and direct
communications systems.

Of the 21 commentators who
submitted comment letters on the rule
proposals,*! 16 commentators favored
mandatory exclusion of plan
participants from the proxy processing
system either on an automatic across-
the-board basis or on satisfaction of the
prerequisite that the plan have a system
for obtaining and forwarding proxy
materials to plan participants. Two
commentators favored exclusion at the
option of the registrant. One
commentator opposed, on recordkeeping
grounds, any exclusion of plan .
participants from the proxy processing
system. One commentator, the American
Bankers Association (“*ABA"), suggested
an additional approach to excluding
plan participants. This commentator
recommended an amendment to the
proxy processing provisions that would

® Pub. L. 99-222, 99 Stat. 1737 (1985), amending 15
U.S.C. 78n(b) (1982).

%17 CFR 240.14b-2 (a) through (c). ‘

19 Release No. 34-24274 (March 27, 1967) {52 FR
11083).

11 The comment letters are available for public
inspection and copying at the Commission’s Public
Reference Room (see File No. $7-11-87).
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make registrants solely responsible for
ensuring that proxy cards and proxy
materials are distributed to participants
who hold securities of the registrant in
nominee name pursuant to an employee
benefit plan that provides for pass-
through voting (hereinafter “the ABA
approach"). Another commentator, the
Department of Labor, stated that it had
no objections to the approach suggested
by the ABA.

The Commission has determined that
the ABA approach should be considered
in addition to the proposals made in the
March 27, 1987 release. Accordingly, the
Commission is publishing today for
public comment a further proposal for
the treatment of plan participants under
the proxy processing rules that reflects
the ABA approach.12

In view of this further rulemaking
proceeding, deferring the application of
the bank proxy processing provisions to
employee benefit plan participants is
appropriate to avoid implementation by
banks of procedures to include plan
participants in the proxy processing
system, which may later prove
unnecessary.'® The amendments being
adopted today thus defer imposing the
proxy processing obligations of banks
with respect to employee benefit plan
participants, and the corresponding
obligations of registrants, by temporarily
excluding such beneficial owners from
the proxy processing provisions in Rules
14a-13,'4 14b-2 (a), (c) and (d) *5 and
14c-7.18

Registrants and banks should be
award that application of the proxy
processing provisions to plan
participants is being deferred to afford
time for consideration of the full range
of approaches for treatment of such
beneficial owners.!” An approach other

e

'* Release No. 34-24607, Like the proposals
published in the Commission’s March 27, 19687
release, this further proposal will apply to broker
and dealer (“broker"), as well as bank, proxy
processing provisions.

'* The proxy processing obligations of brokers,
,\\‘hu:h have been in place since 1977, Release No.
34-13719 (July 5, 1977) [42 FR 35055), and
torresponding registrant obligations, will remain in
place with respect to employee benefil plan
participants as well as other beneficial owners.

' See Rule 14a-13(d), 17 CFR 240.14a-13(d).

'* See Rule 14b-2(j), 17 CFR 240.1ab-2(j).

"6 See Rule 14c-7(d), 17 CFR 240.14c-7(d).

The Commission is not. however, deferring,
application of the omnibus proxy system to
:mpluyec benefit plan participants. The omnibus

TONY provision, contained in paragraph (b) of Rule
14b-2,17 CFR 240.14b-2(b), is being repluiLe'd to
ensure that legal voting authority reaches the
specific respondent bank which holds securities on
behalf of plan participants.

32O course, the temporary deferral of the proxy
Processing provisions does not relieve fiduciaries of
their responsibilities under the Employee
R't-l‘m.-men( Income Security Act {“ERISA"), 20
US.C. 1001, et seq. Under section 404(a)(1)(D) of

than mandatory exclusion may be
utilized on a permanent basis to achieve
the goal of ensuring that voting plan
participants, like other security holders,
receive proxy materials on a timely
basis and in a cost effective manner.?®
In view of its decision to solicit public
comment on the ABA approach to
exclusion from the proxy processing
provisions, the Commission is soliciting
further public comment in the proposing
release issued today on the treatment of
employee benefit plan participants
under the direct communications
provisions. The direct communications
provisions continue, however, to apply
to employee benefit plan participants.1®

B. Amendments Extending the Time
Period for Execution of an Omnibus
Proxy from Three to Five Business Days
and Other Technical and Clarifying
Amendments

On March 27, 1987, the Commission
also issued a companion release
proposing an amendment to the
shareholder communications rules to
extend the time period provided in Rule
14b-2(b) from three to five business
days. During that period of time, a bank
is required to: (1) Execute an omnibus
proxy in favor of its respondent banks
and forward such proxy to the

ERISA. 29 U.S.C. 1104{a){1)(D), fiduciaries of
employee benefit plans are generally obligated 10
discharge their duties in accordance with the
documents and instruments governing the plan
insofar as they are consistent with the requirements
of ERISA. In this respect, under sections 403 and
404(a) of ERISA, 29 U.S.C. 1103 and 1104(a), every
plan fiduciary also has an obligation 1o discharge
his duties for the exclusive benefit, and solely in the
interest, of plan participants and beneficiaries. A
fiduciary would be required to adhere strictly to
these standards in implementing any plan
provisions relating to proxy materials. The
Department of Labor has indicated that, in the case
of a plan which permits participants to direct plan
responses to tender offers, plan trustees would be
relieved of liability for losses resulting from
participants’ decisions only if, among other things,
they assure tha! participants are provided
information necessary to make independent
decisions. See letter to John Welch dated April 30,
1984, reprinted in BNA Pens. Rptr., vol. 11, no. 19, at
633 (May 7, 1984). The Department of Labor has
informed the staff of the Commission that, in its
view, the duties of plan fiduciaries under ERISA
with respect to pass-through voting of securities are
similar to the duties of plan fiduciaries with respect
to pass-through of tender offers as articulated in the
Welch letter. Thus, in discharging their duties under
ERISA. plan trustees may be obliged to take steps to
disseminate materials to participants in addition to
u?y materials required to be distributed under the
plan.

18 Because the deferral is temporary in nature,
banks should consider continuing to retain in their
records information concerning employee benefit
plans that may relate to the deferred bank proxy
processing provisions.

!9 Effective July 1, 1987, registrants will be
required to request lists of beneficial owners'
names, addresses and securities positions from all
brokers and all banks.

registrant; and (2) provide notice of that
execution to its respondent banks.2°

Nineteen of the 20 commentators that
responded to the Commission's request
for comment on this proposal either
expressly favored, or stated that they
did not object to, the extension from
three to five business days.2! Several
bank commentators stated that they
favored the extension of time because it
would ease compliance difficulties due
to time constraints in executing omnibus
proxies and notifying respondent banks
of such execution. Although some other
commentators suggested that the
extension of time for execution of
omnibus proxies by banks was not
necessary because banks will know
their securities positions as of the record
date based on their own accounting
systems, these commentators supported
the extension because it would alleviate
the burdens on compliance by
intermediaries during the proxy season.
The one commentator that opposed the
extension stated that an expanded five
business day time frame could increase
the actual time frame for execution of
omnibus proxies to nine calendar days
(considering holidays and weekends).
This commentator stated, without
further explanation, that this would add
to the registrant's burden and expressed
the view that banks have sufficient lead
time prior to the record date to plan
their work schedule so that an omnibus
proxy could be executed within three
business days.

As commentators suggested, the
extension from three to five business
days should facilitate voting of
securities held in nominee name during
the proxy season by alleviating burdens
on intermediaries. Accordingly, the
Commission is adopting the amendment
as proposed.

In addition, a definition of employee
benefit plan is being adopted as
proposed in the March 27, 1987 release
relating to employee benefits
plans.®2 This definition is the same as
that used under the Securities Act of
1933.23

In the March 27, 1987 companion
release, the Commission also proposed
certain clarifying and technical changes
to the shareholder communications

20 Release No. 34-24275 (March 27, 1987) |52 FR
11089).

21 The comment letters are available for public
inspection and copying at the Commission's Public
Reference Room (see File No. $7-12-87).

22 See Rules 14a-1(b) and 14c-1{b}. 17 CFR
240.14a-1(b) and 14c-1{b). The proposing release
issued today solicits c ts on an d
this definition.

2315 U.S.C. 77a, ot seq. See Rule 405, 17 CFR
230.405.

tto




23648

Federal Register / Vol. 52, No. 121 /| Wednesday, June 24, 1987 / Rules and Regulations

rules. The amendments would clarify
that a registrant’s obligations in
connection with respondent banks apply
only to those respondent banks that
hold the registrant’s securities on behalf
of beneficial owners and that the
corresponding obligations of banks
would apply only to those banks that
hold the registrant’s securities on behalf
of beneficial owners. Additionally, the
amendments would make explicit that a
registrant must inquire of each record
holder whether it holds the registrant's
securities on behalf of any respondent
bank and, if so, the name and address of
each such respondent bank. All
commentators who provided comment
on these proposals supported them.
Accordingly, the Commission is
adopting the clarifying and technical
amendments as proposed.?*

II. Cost-Benefit Analysis

The Commission requested
commentators to provide views and
data as to the costs and benefits
associated with the proposed
amendment to the omnibus provision in
paragraph (b) of Rule 14b-2. In the
proposing release, the Commission
noted that, by lengthening the time for
execution of omnibus proxies by two
business days, it intended to help to
ensure the effectiveness of the omnibus
proxy approach, an approach that is
designed to provide a cost-effective and
efficient means to ensure that proxies
are executed by the appropriately
authorized parties.

Three bank commentators expressed
views on the costs associated with the
proposed amendment. One of these
noted that the extension from three to
five business days may be required in
order to comply with the rule in a cost
effective manner. Another believed the
extension would provide a more
workable and cost effective process.
The third stated that the extension
ultimately would allow for better control
over staffing expenses and lower costs
for customers.

With regard to the deferral of the
application of the bank proxy processing
provisions to employee benefit plan
participants, the deferral is appropriate
to avoid implementation by banks of
procedures to include plan participants
in the proxy processing system; which
may later prove unnecessary.

II1. Statutory Basis

These amendments are being adopted
pursuant to sections 12, 14 and 23(a) of

24 Minor technical revisions, such as the
correction of typographical errors, also are being
made

the Exchange Act.25 The Commission
finds it appropriate and with good cause
under 5 U.S.C. 553(d) to make the
amendments to Rules 14a-1, 14a-13,
14b-1, 14b-2, 14c-1 and 14c-7 effective
July 1, 1987, less than 30 days after
publication in the Federal Register. The
amendments deferring application of the
bank proxy processing system to
employee benefit plans recognize a
temporary exemption. The remainder of
the amendments are technical or
clarifying in nature.

List of Subjects in 17 CFR Part 240

Reporting and recordkeeping
requirements, Securities, Banks,
Associations.

IV. Text of Amendments

In accordance with the foregoing Title
17, Chapter Il of the Code of Federal
Regulations is amended as follows:

PART 240—GENERAL RULES AND
REGULATIONS, SECURITIES
EXCHANGE ACT OF 1934

1. The authority citation for Part 240
continues to read, in part, as follows:
(Citations before * * * indicate general
rulemaking authority).

Authority: Sec. 23, 48 Stat. 901, as
amended; 15 U.S.C. 78w * * * Sections
240.14a-1, 240.14a-13, 240.14b-1, 240.14b-2,
240.14c-1 and 240.14c-7 also issued under
Sections 12, 15 U.S.C. 781, and 14, Pub. L. 99—
222, 99 Stat. 1737, 15 U.S.C. 78n.

2. Section by 240.14a-1 is amended by
redesignating current paragraphs (b)
through (j) as paragraphs (c) through (k)
and adding new paragraph (b) to
§ 240.14a-1 to read as follows:

§ 240.14a-1_ Definitions.

- * - - *

(b) Employee benefit plan. For
purposes of §§ 240.14a-13, 240.14b-1
and 240.14b-2, the term “employee
benefit plan" means any purchase,
savings, option, bonus, appreciation,
profit sharing, thrift, incentive, pension
or similar plan solely for employees,
directors, trustees or officers.

- » - * *

8. Paragraphs (a)(1)(B), (a)(1)(ii)(A),
(a)(2), Note 1 to paragraph (a), and
paragraph (b)(3) of § 240.14a-13,
published December 9, 1986 (51 FR
44287) to be effective July 1, 1987, are
revised, and new paragraphs (a)(1)(i)(D)
and (d) are added as follows:

§ 240.14a-13 Obligations of registrants in
communicating with beneficial owners.

< PR

(1)

2815 U.S.C. 781, 78n and 78w(a).

(i) L

(B) In the case of an annual (or special
meeting in lieu of the annual) meeting,
or written consents in lieu of such
meeting, at which directors are to be
elected, the number of copies of the
annual report to secruity holders
necessary to supply such report to
beneficial owners to whom such reports
are to be distributed by such record
holder or its nominee and not by the
registrant;

* * * * *

(D) Whether it holds the registrant’s
securities on behalf of any respondent
bank and, if so, the name and address of
each such respondent bank; and

(ii] . A

(A) Whether the registrant, pursuant
to paragraph (c) of this section, intends
to distribute the annual report to
security holders to beneficial owners of
its securities whose names, addresses
and securities positions are disclosed
pursuant to §§ 240.14b-1(c) and 240.14b-
2(e) (2) and (3); and
* *

* * -

(2) Upon receipt of a record holder's
or respondent bank's response
indicating, pursuant to § 240.14b-2(a)(1),
the names and addresses of its
respondent banks, within.one business
day after the date such response is
received, make an inquiry of and give
notification to each such respondent
bank in the same manner required by
paragraph (a) (1) of this section.

* » - * -

Note 1 to paragraph (a).—If the registrants
list of security holders indicates that some of
its securities are registered in the name of a
clearing agency registered pursuant to section
17A of the Act (e.g., "“Cede & Co.," nominee
for the Depository Trust Company), the
registrant shall make appropriate inquiry of
the clearing agency and thereafter of the
participants in such clearing agency who may
hold on behalf of a beneficial owner or
respondent bank, and shall comply with the
above paragraph with respect to any such
participant (see § 240.14a-1(h)).

- * ® ] »

(b) - h

(3) Make such request to the following
persons that hold the registrant’s
securities on behalf of beneficial
owners: all brokers, dealers, banks,
associations and other entities that
exercise fiduciary powers);

* * * - *

(d) The inquiry required by
paragraphs (a)(1) and (a)(2) of this
section shall not cover beneficia!
owners who are employee bengﬁt plan
participants or beneficiaries V{lth
respect to securities of the registrant
held in nominee name by a bank.
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association or other entity that exercises
fiduciary powers pursuant to such plan.

4. By revising the introductory text of
paragraph (a) to § 240.14b-1 to read as
follows:

§240.14b-1 Obligation of registered
brokers and dealers in connection with the
prompt forwarding of certain
communications to beneficial owners.

(a) Respond, by first class mail or
other equally prompt means, directly to
the registrant no later than seven
business days after the date it receives
an inquiry made in accordance with
§ 240.14a-13(a) by indicating, by means
of a search card or otherwise: * * *

5. Paragraph (a)[(1) and the
introductory text to paragraph (b) of
§ 240.14b-2, published December 9, 1986
(51 FR 44267) to be effective July 1, 1987,
are revised; paragraph (c)(1)(i)(b) is
correctly designated as (c)(1)(i)(B);
paragraph (e)(1), the introductory text to
paragraph (h) and Note 2 to paragraph
(i) are revised, and new paragraph (j) is
added as follows:

§240.14b-2 Obligation of banks,
associations and other entities that
exercise fiduciary powers in connection
with the prompt forwarding of certain
communications to beneficial owners.
(2)(1) Shall respond, by first class mail
or other equally prompt means, directly
to the registrant no later than one
business day after the date it receives
an inquiry made in accordance with
§ 240.14a-13(a) by indicating the name
and address of each of its respondent
banks that holds the registrant's
securities on behalf of beneficial
owners, if any, and

X * * * -

(b) Within five business days after the
record date, shall: * * *

¢ * * * -

(e) Shall: (1) respond, by first class
mail or other equally prompt means,
directly to the registrant no later than
one business day after the date it
feceives an inquiry made in accordance
with § 240.14a-13(b)(1) by indicating the
name and address of each of its
respondent banks that holds the
registrant’s securities on behalf of
beneficial owners, if any;

. - - * .

(h) For customer accounts opened on
or before December 28, 1986, unless it
hng made a good faith effort to obtain
affirmative consent to disclosure of
beneficial owner information pursuant
to paragraph (e)(2) of this section, shall
provide such information as to

beneficial owners who do not object to
disclosure of such information. A good
faith effort to obtain affirmative consent
to disclosure of beneficial owner
information shall include, but shall not
be limited to, making an inquiry: * * *

- - * * *

Note 2 to paragraph (i).—If more than one
person shares voting power or if the
instrument creating that voting power
provides that such power shall be exercised
by different persons depending on the nature
of the corporate action involved, all persons
entitled to exercise such power shall be
deemed beneficial owners: Provided,
however, that only one such beneficial owner
need be designated among the beneficial
owners to receive proxies or requests for
voting instructions, other proxy soliciting
material and/or annual reports to security
holders, if the person so designated assumes
the obligation to disseminate, in a timely
manner. such materials to the other beneficial
owners,

- - - - -

{j) A bank, association or other entity that
exercises fiduciary powers shall not—

(1) Include in its response pursuant to
paragraph (a) of this section:

(2) Forward proxy cards or requests for
voling instructions, proxy soliciting material
or annual reports to security holders pursuant
to paragraph (c) of this section to; or

(3) Comply with any alternative to
paragraph (c) of this section approved by the
Commission pursuant to paragraph (d) of this
section with regard to: beneficial owners who
are employee benefit plan participants or
beneficiaries with respect to securities held
in nominee name pursuant to such plan.

6. By redesignating current paragraphs (b)
through (i) as paragraphs (c) through {j) and
adding new paragraph (b) to § 240.14c-1 to
read as follows:

§240.14c-1 Definitions.

* * - * *

(b) Employee benefit plan. For
purposes of § 240.14c-7, the term
“employee benefit plan" means any
purchase, savings, option, bonus,
appreciation, profit sharing, thrift,
incentive, pension or similar plan solely
for employees, directors, trustees or
officers.

* - - * -

7. Paragraphs (a)(1)(i)(A), Note 1 to
paragraph (a), paragraph (b)(3) and
paragraph (c) of § 240.14c-7, published
December 9, 1986 (51 FR 44267) to be
effective July 1, 1987, are revised, and
new paragraphs (a)(1)(i)(C) and (d) are
added as follows:

§240.14c-7 Providing coples of material

for certain beneficial owners.
- . * * -

(a) L

(1) *R A

(i)t -

(A) whether other persons are the
beneficial owners of such securities and,
if so, the number of copies of the
information statement necessary to
supply such material to such beneficial
owners;

- - Ll - -

(C) whether it holds the registrant's
securities on behalf of any respondent
bank and, if so, the name and address of
each such respondent bank; and * * *

- - - - *

Note 1 to paragraph (a).—If the registrant's
list of security holders indicates that some of
its securities are registered in the name of a
clearing agency registered pursuant to section
17A of the Act (e.g., “Cede & Co.,” nominee
for the Depository Trust Company), the
registrants shall make appropriate inquiry of
the clearing agency and thereafter of the
participants in such clearing agency who may
hold on behalf of a beneficial owner or
respondent bank, and shall comply with the
above paragraph with respect to any such
participant {see § 240.14c-1 (h)).

- - - - *

(b) N % %

(3) Make such request to the following
persons that hold the registrant's
securities on behalf of beneficial
owners: all brokers, dealers, banks,
associations and other entities that
exercise fiduciary powers;

- . * - *

(c) A registrant, as its option, may
mail its annual report to security holders
to the beneficial owners whose
identifying information is provided by
record holders and respondent banks,
pursuant to § 240.14b-1(c) and
§ 240.14b-2(e) (2) and (3), provided that
such registrant notifies the record
holders and respondent banks at the
time it makes the inquiry required by
paragraph (a) of this section that the
registrant will mail the annual report to
security holders to the beneficial
owners so identified.

(d) The inquiry required by
paragraphs (a)(1) and (a)(2) of this
section shall not cover beneficial
owners who are employee benefit plan
participants or beneficiaries with
respect to securities of the registrant
held in nominee name by a bank,
association or other entity that exercises
fiduciary powers pursuant to such plan.

By the Commission.
Jonathan G. Katz,
Secretary.
June 18, 1987.
[FR Doc. 87-14328 Filed 6-23-87; 8:45 am|
BILLING CODE 8010-01-M
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DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Parts 154, 375 and 382
[Docket No. RM87-3-001; Order No. 472-A]

Annual Charges Under the Omnibus
Budget Reconciliation Act of 1986

Issued: June 17, 1987.

AGENCY: Federal Energy Regulatory
Commission, DOE.

ACTION: Order clarifying final rule.

suMMARY: The Federal Energy
Regulatory Commission clarifies its
intent in its final rule regarding “Annual
Charges Under the Omnibus Budget
Reconciliation Act of 1986, 52 FR 21263
(June 5, 1987), that the only natural gas
storage volumes to be considered in
assessing annual charges against any
reporting pipeline will be those storage
volumes not already included in the
reporting pipeline’s sales and
transportation volumes.

EFFECTIVE DATE: June 17, 1987.

FOR FURTHER INFORMATION CONTACT:
Roland M. Frye, |r., Federal Energy
Regulatory Commission, Office of the
General Counsel, 825 North Capitol
Street, NE., Washington, DC 20426 (202)
357-8315.
SUPPLEMENTARY INFORMATION:

Before Commissioners: Martha O. Hesse,
Chairman: Anthony G. Sousa, Charles G.
Stalon, Charles A. Trabandt and C.M. Naeve.

1. Introduction

The Federal Energy Regulatory
Commission (Commission) is clarifying
its intent in the final rule issued in this
docket on May 29, 1987, that the only
natural gas storage volumes to be
considered in assessing annual charges
against any reporting pipeline will be
those storage volumes not already
included in the reporting pipeline's sales
and transportation volumes.

1. Background

In the final rule, the Commission
stated that it would base its annual
charges assessments against interstate
natural gas pipelines on the volumes of
gas sold and transported by those
pipelines. The Commission defined such
volumes as the sum of the volumes
reported by all natural gas pipelines on
Annual Report Form No. 2, page 521,
lines 42 (Total Sales), 46 (Total, Gas
Transported or Compressed for Others),
50 (Natural Gas Delivered to

' “Annual Charges Under the Omnibus Budget
Reconciliation Act of 1986, Final Rule, Order No.
472, 52 FR 21283 (June 5, 1997).

Underground Storage), and 51 (Natural
Gas Delivered to LNG Storage); Annual
Report Form No. 2-A, page 18, line 11
plus applicable transportation volumes
in lines 13-15; and Annual Report Form
No. 14, line 13 of Schedule I (Natural
Gas) and line 13 of Schedule II (LNG).?

I11. Discussion

It has come to the Commission’s
attention that some of the gas reported
as storage volumes in natural gas
pipeline companies’ annual report forms
for calendar year 1986 was also reported
as sales and transportation volumes on
the same forms, and that therefore,
under the final rule’s methodology for
computing annual charges, any volumes
of gas stored and either transported or
sold by the same pipeline would be
subject to double counting. The
Commission did not intend this result,
and therefore clarifies that it intends to
assess annual charges based on only (1)
sales, transportation and compression
volumes, and (2) storage volumes of gas
not also reported by the storing pipeline
in its sales, transportation and
compression volumes.

However, the Commission's Form
Nos. 2 and 2-A do not provide for the
separation of the volumes included in
these two categories.® Therefore, the
Commission will give natural gas
pipelines the opportunity to provide
such separated data. By close of
business on June 30, 1987, any interstate
natural gas pipeline may provide the
Commission with a sworn statement
which separates its reported storage
volumes into categories (1) and (2) as
described in the immediately preceding
paragraph.* In its annual charge
computations, the Commission will
include only those storage volumes
included in category (2). A company that
chooses not to file the data requested in
this order will be assessed annual
charges based on its entire storage
volumes, i.e., the volumes included in
both categories (1) and (2). In future
years, the Commission will require such
data in its Form Nos. 2 and 2-A. To this
end, the Commission is amending its
instructions to these forms to require
that every pipeline provide such data as

252 FR at 21276.

3 Because no importers currently store natural gas
under contract, the Commission does not now need
to provide for the separation of storage volume dala
reported in Form No. 14,

* To facilitate such natural gas pipelines’ timely
filing of this data, the Commission is serving a copy
of this order on each pipeline which is listed in
Appendix B of the final rule and which reported
storage volumes in its 1986 annual report. This
service is by United States Mail. first class, on the
date of issuance of this order.

part of a footnote on page 520 of Form
No. 2 or page 21 of Form No. 2-A.%

1V. Paperwork Reduction Act Statement

The Paperwork Reduction Act ® and
the Office of Management and Budget
(OMB) regulations 7 require that OMB
approve certain information collection
requirements imposed by agency rule.
On June 17, 1987, OMB approved for 70
days supplemental reporting
requirements and revisions to FERC
Form Nos. 2 and 2-A under OMB
Control Number 1902-0028 and 1902~
0030, respectively.

V. Effective Date

In the final rule, the Commission
intended that only contract storage
volumes be included in the
Commission's computation of natural
gas pipelines’ annual charges. However,
because this order contains a new
reporting requirement and revisions to
Form Nos. 2 and 2-A, this order
becomes effective on June 17, 1967, the
date on which OMB issued a 70-day
dpproval of that requirement and those
revisions.

By the Commission.

Kenneth F. Plumb,

Secretary.

[FR Doc. 87-14327 Filed 6-23-87; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF THE TREASURY

Bureau of Alcohol, Tobacco and
Firearms

27 CFR Part 9
[TD ATF-254; Re: Notice No. 439 and 592]

Revision of the El Dorado Viticultural
Area Boundary, California

AGENCY: Bureau of Alcohol, Tobacco
and Firearms (ATF); Treasury.

ACTION: Final rule, Treasury decision.

SUMMARY: ATF is revising the boundary
of the El Dorado viticultural area to
include a vineyard which was o
unintentionally omitted from the original
petition which ATF adopted in T.D.

5 The instructions which Order No. 472 added to
these pages (52 FR 21274, n. 151 and 21297—2) 300
(Appendices C and D)) are supplemented with the
following language:

Also indicate by footnote the volumes of gas
which are stored by the reporting pipeline and not
also reported as sales, transportation sqd 4 4
compression volumes by the reporting pipeline. an
the volumes of gas which are stored by the reporting
pipeline and also reported as sales, ln}nqurlupnn
or compression volumes by the reporting pipeline.

6 44 1.8.C. 3501-3520 (1982).

7 5 C.F.R. Part 1320 (1967),
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ATF-152 (48 FR 46518). This revision is
based on a petition submitted by Mr.
A.G. Boissevain, President, El Dorado
Wine Growers Association, Camino,
California. The establishment of
viticultural areas and the subsequent
use of viticultural area names as
appellations of origin in wine labeling
and advertising will help consumers
better identify wines they purchase. The
use of viticultural area appellations of
origin will also help wineries distinguish
their products from wines made in other
areas.

EFFECTIVE DATE: This final rule is
effective July 24, 1987,

FOR FURTHER INFORMATION CONTACT:
James A. Hunt, FAA, Wine and Beer
Branch, Ariel Rios Federal Building, 1200
Pennsylvania Avenue NW., Washington,
DC 20226 (202-566-7626).

SUPPLEMENTARY INFORMATION:
Background

The El Dorado Wine Grape Growers
Association in Camino, California,
petitioned ATF for the establishment of
an American viticultural area to be
named "“El Dorado." The El Dorado
viticultural area is located within El
Dorado County, east of Sacramento,
California. In response to this petition,
ATF published a notice of proposed
rulemaking, Notice No. 439 (47 FR
55954), in the Federal Register on
December 14, 1982, proposing the
establishment of El Dorado as a
viticultural area.

On October 183, 1983, ATF published
T.D. ATF-152 (48 FR 46518) establishing
the El Dorado viticultural area. Mr. A.G.
Boissevain, President, El Dorado Wine
CGrape Growers Association, submitied a
petition to include a vineyard just
outside of the western boundary of the
El Dorado viticultural area, The
vineyard was unintentionally omitted
when the boundaries were established
along Range and Township lines rather
than along a more complicated contour
line of 1200 foot elevation. Mr.
Boissevain stated that the petitioned for
area has the same name identification,
lopography, soil types, amount of
rainfall, elevation and temperatures as
found in the El Dorado viticultural area
and would be distinguished from the
surrounding area.

Notice of Proposed Rulemaking

In response to Mr. Boissevain's
second petition, ATF published a notice
of proposed rulemaking, Notice No. 592
(51 FR 19853), proposing a revision of
the El Dorado viticultural area
Joundary. No comments were received.

Conclusion

After considering the evidence
presented by the petitioner, ATF
determined that it would be proper to
extend the El Dorado viticultural area.
Accordingly, this document prescribes a
revised boundary for the El Dorado
viticultural area.

Regulatory Flexibility Act

The provisions of the Regulatory
Flexibility Act relating to a final
regulatory flexibility analysis (5 U.S.C.
604) are not applicable to this final rule
because it will not have a significant
economic impact on a substantial
number of small entities. The final rule
will not impose, or otherwise cause, a
significant increase in reporting,
recordkeeping, or other compliance
burdens on a substantial number of
small entities. The final rule is not
expected to have a significant
secondary or incidental effect on a
substantial number of small entities.

Accordingly, it is hereby certified
under the provisions of Section 3 of the
Regulatory Flexibility Act (5 U.S.C.
605(b)), that this final rule will not have
a significant economic impact on a
substantial number of small entities.

Compliance With Executive Order 12291

In compliance with Executive Order
12291, 46 FR 13193 (1981), ATF has
determined that this final rule is not a
“major rule” since it will not result in;

(a) An annual effect on the economy
of $100 million or more;

(b) A major increase in costs or prices
for consumers, individual industries,
Federal, State or local government
agencies, or geographic regions; or

(c) Significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

Paperwork Reduction Act

The provisions of the Paperwork
Reduction Act of 1980, Pub. L. 96-511, 44
U.S.C. Chapter 35, and its implementing
regulations, 5 CFR Part 1320, do not
apply to this final rule because no
requirement to collect information is
imposed.

List of Subjects in 27 CFR Part 9

Administrative practice and
procedure, Consumer protection,
Viticultural areas, and Wine.

Drafting Information

The principal author of this document
is James A. Hunt, FAA, Wine and Beer
Branch, Bureau of Alcohol, Tobacco and
Firearms.

Authority and Issuance

Title 27, Code of Federal Regulations,
Part 9, American Viticultural Areas is
amended as follows:

PART 9—[AMENDED]

Paragraph 1. The authority citation for
Part 9 continues to read as follows:

Authority: 27 U.S.C. 205.

Par. 2. Section 9.61 is amended by
revising paragraph (c)(12), redesignating
existing paragraphs (c)(13) through
(c)(15) as (¢)(17) through (c)(19)
respectively, and adding new
paragraphs (c)(13) through (c)(16) to
read as follows:

§9.61 El Dorado.
- - - - -

(C) L

(12) Thence north along the range line
to its intersection with U.S. Route 50;

(13) Thence west along U.S. Route 50
to its intersection with Cameron Park
Drive;

(14) Thence north along Cameron Park
Drive to its intersection with Green
Valley Road;

(15) Thence east along Green Valley
Road to its intersection with range line
R10E/RYE;

(16) Thence north along the range line
to its intersection with the township line
T.10N./ T.11N;

. - - ~ -
Signed: May 29, 1987,
Stephen E, Higgins,
Director.
Approved: June 4, 1987.
John P. Simpson,
Deputy Assistant Secretary (Regulatory,
Trade and Tariff Enforcement).
[FR Doc. 87-14297 Filed 6-23-87; 8:45 am]
BILLING CODE 4810-31-M

27 CFR Part 9

[T.D. ATF-255; Re: Notice No. 399 and No.
434)

Revision of the Monticello Viticultural
Area Boundary, Virginia

AGENCY: Bureau of Alcohol, Tobacco
and Firearms (ATF), Treasury.

ACTION: Treasury decision, Final rule.

SUMMARY: ATF is revising the boundary
of the Monticello viticultural area to
include vineyards which were omitted
from the original petition which ATF
adopted in T.D. ATF-164 (49 FR 2757).
This rule is based on a petition
submitted by Edward W. Schwab,
Autumn Hill Vineyards, located in
Stanardsville, Virginia. The
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establishment of viticultural areas and
the subsequent use of viticultural area
names as appellations of origin in wine
labeling and advertising will help
consumers better identify wines they
purchase. The use of viticultural area
appellations of origin will also help
wineries distinguish their products frem
wines made in other areas.

EFFECTIVE DATE: This final rule is
effective July 24, 1987.

FOR FURTHER INFORMATION CONTACT:
James A. Hunt, FAA, Wine and Beer
Branch, Ariel Rios Federal Building, 1200
Pennsylvania Avenue, NW.,
Washington, DC 20226 (202-566-7626).
SUPPLEMENTARY INFORMATION:

Background

Six wine grape growers in the
Charlottesville area of Virginia first
petitioned ATF to establish a viticultural
area to be known as “"Monticello.” In
response to the petition, ATF published
a notice of proposed rulemaking, Notice
No. 399 (48 FR 59274), on December 4,
1981, to establish a viticultural area in
the Charlottesille, Virginia, area to be
known as “Monticello." During the
comment period The Jefferson Wine
Grape Growers Society petitioned for an
enlargement of the Monticello
viticultural area boundary. ATF
published an amended notice of
proposed rulemaking, Notice No. 434 (47
FR 52200), on November 18, 1982. All the
comments received favored the enlarged
boundary for the Monticello viticultural
area.

On January 23, 1984, ATF published
T.D. ATF-164 (49 FR 2757) establishing
the Monticello viticultural area. On
November 9, 1984, a petition was
received from Mr. Edward W. Schwab,
Managing Partner, Autumn Hill
Vineyards, to include Greene County in
the Monticello viticultural area. Mr.
Schwab said he became aware of the
Monticello viticultural area after it was
established and he was not aware of the
rulemaking process that had taken
place.

Greene County is a small county
which borders the northern boundary of
the Monticello viticultural area. Mr.
Schwab submitted a statement and
evidence from the Virginia Cooperative
Extension Service Agriculture Extension
Agent that the petitioned for area has
essentially the same topography, soil
types, amount of rainfall, elevation and
temperatures as found in the bordering
Monticello viticultural area. Mr. Schwab
amended his petition to exclude a
mountainous area in the western part of
Green County so that the revised area
would be even more similar to the
existing Monticello viticultural area.

The Monticello viticultural area is
approximately 1250 square miles and
therefore, extends many miles from its
namesake and home of Thomas
Jefferson in Charlottesville, Virginia.
The evidence submitted during the
earlier rulemaking process established
that the Monticello name extends
throughout Central Virginia, to include
Albemarle, Orange, Nelson and Greene
Counties, because of Thomas Jefferson's
dominant influence in the region.
Historical publications have numerous
references to Jefferson’s leasing farm
land throughout Central Virginia to
expand his Monticello acreage. Other
references list Monticello as the primary
source of crop experimentation data and
planting material (including grapevines)
used to start new farms in Central
Virginia.

One current example which shows
that the name identification extended
several miles to the north of Monticello
to Orange and Greene Counties is a
mansion similar in appearance to
Monticello which Jefferson designed for
his friend, James Barbour. The mansion
burned in 1884, but all the brick
structure and columns remain making
the structure easily identified with
Monticello. This mansion, the
Barboursville Ruins, is now a historical
landmark and tourist attraction. The
eastern boundary of the revised
viticultural area is near the
Barboursville Ruins.

Comments

No additional information was
received during the comment period. A
copy of the petition to revise the
boundary and supporting evidence is
available for inspection during normal
business hours at the following location:
ATF Reading Room, Rm. 4407, Office of
Public Affairs and Disclosure, 12th and
Pennsylvania Ave. NW., Washington,
DC.

Regulatory Flexibility Act

The provisions of the Regulatory
Flexibility Act relating to a final
regulatory flexibility analysis (5 U.S.C.
604) are not applicable to this final rule
because it will not have a significant
economic impact on a substantial
number of small entities. The final rule
will not impose, or otherwise cause, a
significant increase in reporting,
recordkeeping, or other compliance
burdens on a substantial number of
small entities. The final rule is not
expected to have a significant
secondary or incidental effect on a
substantial number of small entities.

Accordingly, it is hereby certified
under the provisions of section 3 of the
Regulatory Flexibility Act (5 U.S.C.

605(b)). that this final rule will not have
a significant economic impact on a
substantial number of small entities.

Compliance With Executive Order 12291

In compliance with Executive Order
12291 (46 FR 13193 (1981)), ATF has
determined that this final rule is not a
“major rule” since it will not have an
annual effect on the economy of $100
million or more; it will not result in a
major increase in costs or prices for
consumers, individual industries,
Federal, State or local government
agencies, or geographic regions; and it
will not have significant adverse effects
on competition, employment,
investment, productivity, innovation, or
on the ability of the United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

Paperwork Reduction Act

The provisions of the Paperwork
Reduction Act of 1980, Pub. L. 86-511, 44
U.S.C. Chapter 35, and its implementing
regulations, 5 CFR Part 1320, do not
apply to this final rule because no
requirement to collect information is
imposed.

List of Subjects in 27 CFR Part 9

Administrative practice and
procedure, Consumer protection,
Viticultural areas, Wine.

Drafting Information

The principal author of this document
is James A. Hunt, FAA, Wine and Beer
Branch, Bureau of Alcohol, Tobacco and
Firearms.

Authority and Issuance

Title 27, Code of Federal Regulations,
Part 9, American Viticultural Areas is
amended as follows:

PART 9—[AMENDED]

Paragraph 1. The authority citation for
Part 9 continues to read as follows:

Authority: 27 U.S.C. 205.

Par. 2. Section 9.48(c) is revised to
read as follows:

§9.48 Monticello.

() Boundaries. (1) From Norwood,
Virginia, following the Tye River west
and northwest until it intersects with the
eastern boundary of the George
Washington National Forest;

(2) Following this boundary northeast
to Virginia Rt. 664; »

(3) Then west following Rt. 664 to its
intersection with the Nelson County
line;
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(4) Then northeast along the Nelson
County line to its intersection with the
Albemarle County line at Jarman Gap;

(5) From this point continuing
northeast along the eastern boundary of
the Shenandoah National Park to its
intersection with the northern
Albemarle County line;

(6) Continuing northeast along the
Greene County line to its intersection
with Virginia Rt. 33;

(7) Follow Virginia Rt. 33 east to the
intersection of Virginia Rt. 230 at
Stanardsville;

(8) Follow Virginia Rt. 230 north to the
Greene County line (the Conway River);
(9) Following the Greene County line

(Conway River which becomes the
Rapidan River) southeast to its
intersection with the Orange County
line;

(10) Following the Orange County line
(Rapidan River) east and northeast to its
confluence with the Mountain Run
River;

{11) Then following the Mountain Run
River southwest to its intersection with
Virginia Rt, 20;

(12) Continuing southwest along Rt. 20
to the corporate limits of the town of
Orange;

(13) Following southwest the
corporate limit line to its intersection
with U.S. Rt. 15;

(14) Continuing southwest on Rt. 15 to
its intersection with Virginia Rt. 231 in
the town of Gordonsville;

(15) Then southwest along Rt. 231 to
its intersection with the Albemarle
County line.

(16) Continuing southwest along the
county line to its intersection with the
James River;

(17) Then following the James River to
its confluence with the Tye River at
Norwood, Virginia, the beginning point.

Signed: May 22, 1987.

W.T. Drake,
Acting Director
Approved: June 1, 1987.
John P. Simpson,
Deputy Assistant Secretary,
Regulatory, Trade and Tariff Enforcement.
[FR Doc. 87-14296 Filed 6-23-87; 8:45 am]
BILLING CODE 4810-31-M

Pe— —- ——e

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 4
(CGD 87-040]

OMB Control Numbers

AGENCY: Coast Guard, DOT.
ACTION: Final rule.

SUMMARY: The Paperwork Reduction
Act of 1980 (44 U.S.C. 3501 et seq.),
requires generally that all regulations
which contain recordkeeping or
reporting requirements must be
approved by the Director, Office of
Management and Budget (OMB). Once
approved, these regulations are assigned
an OMB Control Number. OMB Control
Numbers for regulations within certain
parts of Title 33, Code of Federal
Regulations are displayed in a table
appearing at 33 CFR 4.02. This document
updates the table to display OMB
Control Numbers assigned to certain
regulations within Title 33.

EFFECTIVE DATE: June 24, 1987,

FOR FURTHER INFORMATION CONTACT: LT
Sandra Sylvester, (202) 267-1534.

SUPPLEMENTARY INFORMATION: This
final rule was not preceded by a notice
of proposed rulemaking and is being
made effective in less than 30 days. This
rule merely displays existing OMB
Control Numbers pertaining to specific
Coast Guard regulations for the public's
information. Therefore, the Coast Guard
has determined that notice and
comment procedures are unnecessary
under the Administrative Procedure Act
[5 U.S.C. 553(b)(B)]. Since this rule has
no substantive effect, good cause exists
to make this rule effective in less than
thirty days under 5 U.S.C. 553(d)(3).

Drafting Information

This rule was drafted by LT Sandra R.
Sylvester, Office of Chief Counsel,
Regulations and Administrative Law
Division.

Regulatory Evaluation

This regulation is considered to be
non-major under Executive Order 12291,
and non-significant under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979). The
economic impact of this final rule has
been found to be so minimal that further
evaluation is unnecessary. This rule
merely displays existing OMB Control
Numbers and imposes no new
substantive requirements. Since the
impact of this rule is expected to be
minimal, the Coast Guard certifies that
it will not have a significant economic
impact on a substantial number of small
entities.

List of Subjects in 33 CFR Part 4
Reporting and recordkeeping

requirements,

PART 4—[AMENDED]

In consideration of the foregoing, Part
4 of Chapter I, Title 33, Code of Federal
Regulations, is amended as follows:

1. The authority citation for Part 4
continues to read as follows:

Authority: 44 U.S.C. 3507; 49 CFR 1.45(a).
2. The table in § 4.02(b) is amended by
adding new entries in numerical order

and revising the entry for Part 165 to
read as follows:

§ 4.02 Display.
* - - L] -

(b) Displa
* - - - -
Part 127 2115-0552
* " * * -
Section 140.15 2115-0553
- " * * "
Part 160 2115-0540
Part 161 21150540
- . * - -
Part 164 2115-0540
Part 165 2115-0540
- * * * -

Dated: June 11, 1987.
J.E. Vorbach,
Rear Admiral, U.S. Coast Guard, Chairman,
Marine Safety Council.

[FR Doc. 87-14107 Filed 6-23-87; 8:45 am|
BILLING CODE 4910-14-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180

[PP 4E3112/R892; FRL-3221-5]
Pesticide Tolerance for 4-Amino-6-
(1,1-Dimethylethyl)-3-(Methylthio)-
1,2,4-Triazin-5(4H)-One

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This rule establishes a
tolerance for the combined residues of
the herbicide (4-amino-6-(1,1-
dimethylethyl)-3-(methylthio)-1,2,4-
triazin-5(4/)}-one) (referred to in the
preamble as metribuzin), and its
triazinone metabolites in or on the raw
agricultural commodity carrots. This
regulation to establish a maximum
permissible level for residues of the
herbicide in or on carrots was requested
in a petition by the Interregional
Research Project No. 4 (IR-4).

EFFECTIVE DATE: Effective on June 24,
1987.

ADDRESS: Written objections, identified
by the document control number, [PP
4E3112/R892], may be submitted to:
Hearing Clerk (A-110), Environmental
Protection Agency, 401 M Street, SW.,
Washington, DC 20460.
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FOR FURTHER INFORMATION CONTACT:

By mail: Donald R. Stubbs, Emergency
Response and Minor Use Section [TS-
767C), Registration Division,
Environmental Protection Agency, 401
M Street, SW., Washington, DC 20460

Office location and telephone number:
Room 716H, CM #2, 1921 Jefferson
Davis Highway, Arlington, VA 22202,
(703-557-1806).

SUPPLEMENTARY INFORMATION: EPA

issued a proposed rule, published in the

Federal Register of April 23, 1987 (52 FR

13478), which announced that the

Interregional Research Project No. 4 (IR-

4), New Jersey Agricultural Experiment

Station, P.O. Box 231, Rutgers

University, New Brunswick, NJ 08903,

had submitted pesticide petition 4E3112

to EPA on behalf of Dr. Robert H.

Kupelian, National Director, IR—4

Project, and the Agricultural Experiment

Stations of Delaware, Illinois, Michigan,

New Jersey, Texas, Washington and the

U.S. Department of Agriculture.

The petition requested that the
Administrator, pursuant to section
408(e) of the Federal Food, Drug, and
Cosmetic Act, propose the
establishment of a tolerance for the
combined residues of the herbicide
metribuzin and its triazinone
metabolites in or on the raw agricultural
commodity carrots at 0.3 part per million
(ppm).

There were no comments or requests
for referral to an advisory committee
recl:eived in response to the proposed
rule,

The data submitted in the petition and
all other relevant material have been
evaluated and discussed in the proposed
rule. Based on the data and information
considered, the Agency concludes that
the tolerance will protect the public
health. Therefore, the tolerance is
established as set forth below.

Any person adversely affected by this
regulation may, within 30 days after
publication of this document in the
Federal Register, file written objections
with the Hearing Clerk, at the address
given above. Such objections should
specify the provisions of the regulation
deemed objectionable and the grounds
for the objections. A hearing will be
granted if the objections are supported
by grounds legally sufficient to justify
the relief sought.

The Office of Management and Budget
has exempted this rule from the
requirements of section 3 of Executive
Order 12291.

Pursuant to the requirements of the
Regulatory Flexibility Act (Pub. L. 96—
354, 94 Stat. 1164, 5 U.S.C. 601 through
612), the Administrator has determined
that regulations establishing new
tolerances or raising tolerance levels or

establishing exemptions from tolerance
requirements do not have a significant
economic impact on a substantial
number of small entities. A certification
statement to this effect was published in
the Federal Register of May 4, 1981 (48
FR 24950).

List of Subjects in 40 CFR Part 180

Administrative practice and
procedure, Agricultural commodities,
Pesticides and pests, Reporting and
recordkeeping requirements.

Dated: June 9, 1987.

Douglas D. Campt,
Director, Office of Pesticide Programs.

Therefore, 40 CFR Part 180 is
amended as follows:

PART 180—[AMENDED]

1. The authority citation for Part 180
continues to read as follows:

Authority: 21 U.S.C. 346a.

2. Section 180.332 is amended by
adding, and alphabetically inserting, the
raw agricultural commodity carrots to
read as follows:

§ 180.332 4-Amino-6-(1,1-dimethylethyl)-3-
(methylthio) -1,2,4-triazin-5(4H)-one;
tolerances for residues.

* * * * -
Parts
Commodities per
mithon
Carrots 03

[FR Doc. 87-14229 Filed 6-23-87; 8:45 amy}
BILLING CODE 6560-50-M

40 CFR Part 180

[PP4F3007, 4E3026, 4F3074/R898; FRL-
3222-8]

Pesticide Tolerances for 1-{[2-(2,4-
Dichlorophenyl)-4-Propyl-1,3-Dioxolan-
2-ylIMethyll-1-H-1,2,4-Triazole and its
Metabolites

AGENCY: Environmental Protection
Agency (EPA).
AcTION: Final rule.

SUMMARY: This rule establishes
tolerances for residues of the fungicide
1-[[2-(2,4-dichlorophenyl)-4-propyl-1,3-
dioxolan-2-yljmethyl]-1-F#-1,2,4-triazole
and its metabolites determined as 2,4-
dichlorobenzoic acid, in or on certain
raw agricultural commodities. This
regulation, to establish the maximum
permissible level for residues of the
fungicide in or on the commodities, was
requested by Ciba-Geigy Corp.

EFFECTIVE DATE: June 16, 1987,

ADDRESS: Written objections, identified
by the document control number,
[PP4F3007, 4E3026, 4F3074/R898], may
be submitted to the: Hearing Clerk (A-
110), Environmental Protection Agency,
Rm. 3708, 401 M St., SW., Washington,
DC 20460.

FOR FURTHER INFORMATION CONTACT: By

mail:

Lois A. Rossi, Product Manager (PM) 21,
Registration Division (TS-767C],
Office of Pesticide Programs,
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460.

Office location and telephone number:
Rm. 237, CM#2, 1921 Jefferson Davis
Highway, Arlington, VA 22202, (703)-
557-1900.

SUPPLEMENTARY INFORMATION: EPA
issued a notice, published in the Federal
Register of January 11, 1984 (49 FR 1423),
which announced that Ciba-Geigy Corp.,
P.O. Box 18300, Greensboro, NC 27419,
had submitted a pesticide petition
(4F3007) to EPA proposing that 40 CFR
Part 180 be amended by establishing
tolerances for the fungicide 1-[[2-(2,4-
dichlorophenyl)-4-propyl-1,3-dioxolan-2-
yllmethyl]-1F-1,2,4-triazole and its
metabolites determined as 2,4-
dichlorobenzoic acid and expressed as
parent compound, in or on the
commodity pecans at 0.1 part per
million.

EPA announced in the Federal
Register of February 27, 1984 (49 FR
7150) that Ciba-Geigy Corp. filed PP
4E3026 proposing a tolerance for
residues of the fungicide in or on
bananas at 0.1 ppm. This petition was
subseguently amended in the Federal
Register of July 9, 1986 (51 FR 24893), by
increasing the tolerance level to 0.2 ppm.

EPA announced in the Federal
Register of May 23, 1984 (49 FR 21795)
that Ciba-Geigy Corp. filed PP 4F3074
proposing tolerances for residues of the
fungicide in or on the following
commodities: Grain of barley, rye and
wheat at 0.1 ppm; kidney and liver of
cattle, goats, hogs, horses, poultry, and
sheep at 0.1 ppm; rice (grain) at 0.1 ppm;
rice (straw) at 3.0 ppm; straw of barley,
rye, and wheat at 1.5 ppm. This petition
was subsequently amended in the
Federal Register of May 19, 1987 (52 FR
18738), by retaining the previously
proposed tolerances for the grains and
their straws while increasing the
tolerance level for kidney and liver of
cattle, goats, hogs, horses, poultry, and
sheep to 0.2 ppm. Additional tolerances
were proposed for residues of the
fungicide for the following commodities:
Milk at 0.05 ppm; fat, meat and meat by-
products (except kidney and liver) of
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cattle, goats, hogs, horses, poultry, and
sheep at 0.1 ppm; and eggs at 0.1 ppm.

The data submitted in the petitions
and other relevant material have been
evaluated. The data considered include:

1. Plant and animal metabolism
studies.

2. Residue data for crops and
livestock commodities.

3. Two enforcement methodologies
and 2 multiresidue method of analysis.

4. A rat oral lethal dose (LDse) with an
LDso of 1,517 milligrams/kilogram (mg/
kg) of body weight.

5. A 90-day rat feeding study with a
no-observed-effect level (NOEL) of 12
mg/kg/day.

6. A 90-day dog feeding study with a
NOEL of 1.25 mg/kg/day.

7. A rabbit teratology study with no
maternal toxicity or developmental
toxicity up to and including 180 mg/kg
(highest dose).

8. A rat teratology study with a
maternal toxicity NOEL of 100 mg/kg/
day and no developmental toxicity up to
al nd including 300 mg/kg/day (highest
dose).

9. A two-generation rat reproduction
study with a reproductive NOEL of 125
mg/kg/day (highest dose) and a
developmental NOEL of 25 mg/kg/day.

10. A 1-year dog feeding study with a
NOEL of 1.9 mg/kg/day.

11. A 2-year rat chronic feeding/
oncogenicity study with a NOEL of 5
mg/kg/day with no oncogenic potential
under the conditions of the study up to
and including approximately 250 mg/kg,
the highest dose tested.

12. A 2-year mouse chronic feeding/
oncogenicity study with a NOEL of 15
mg/kg/day and with a statistically
significant increase in combined
adf;nomas and carcinomas of the liver in
male mice at approximately 375 mg/kg,
the highest dose tested. > 58

13. Ames test with and without
activation, negative.

14. A mouse dominant lethal assay,
negative,

15. Chinese hamster nucleus anomaly,
negative,

16. Cell transformation assay,
negative,

The Agency carried out a weight-of-
the-evidence review of all relevant data
and concluded that the fungicide is a
Cate{gory C oncogen (possible human
carcinogen with limited evidence of
carcinogenicity in animals in the
absence of human data). This conclusion
was based on a determination that there
was evidence of oncogenicity in only a
single species and sex. There was a
statistically significant increase in
combined adenomas and carcinomas of
the liver in male mice at the highest
dose tested. The Agency concludes that

propiconazole was negative for
oncogenicity in the rat.

The Agency has evaluated dietary
exposure to the fungicide residues for
the commodities proposed, using data
on expected residues. Also, available
data indicate that 20 percent of the total
U.S. rice acreage is treated with
fungicides, 2 percent of the wheat is
treated with fungicides, and no more
than 5 percent of the barley and rye are
treated with fungicides. These
percentages were considered for these
commodities, and it was assumed that
100 percent of the pecans and bananas
will be treated with the fungicide.

Using a Weibull 82 model, the upper
limit on dietary oncogenic risk is
calculated to be 1 incidence in a million.

Based on the NOEL of 1.9 mg/kg/day
in the 1-year dog study and a 100-fold
safety factor, the acceptable daily intake
(ADI) has been set at 0.02 mg/kg/day for
the U.S. population. Using expected
residues, the residue contribution of
0.000018 mg/kg/day was calculated and
0.08 percent of the ADI is utilized.

Decisions on future tolerances will be
based on considerations of the
oncogenic risk and the percent of the
ADI utilized. The oncogenic risk is
considered the limiting factor for
tolerances at this point in time. Since the
upper limit of oncogenic risk for the
tolerances established today is 1
incidence in a million, decisions on any
future tolerances would have to take
into account factors such as actual
residues and processing studies to
demonstrate that the oncogenic risk
would not exceed the range of 107%

There are no regulatory actions
pending against the registration of the
fungicide. The metabolism of the
fungicide in plants and animals is
adequately understood for purposes of
the tolerances set forth below. Two
analytical methods, including gas liquid
chromatography equipped with an
electron capture detector, are available
for enforcement purposes. Method AG-
454A for crops and AG-517 for livestock
commodities both determine the parent
compound per se and metabolites as 2,4-
dichlorobenzoic acid expressed as
parent compound. Because of the long
lead time from establishing these
tolerances to publication of the
enforcement methodologies in the
“Pesticide Analytical Manual Volume
IL" the analytical methodologies are
being made available in the interim to
anyone interested in pesticide
enforcement when requested by mail
from:

William Grosse, Chief, Information

Services Branch, Program

Management and Support Division

(TS-767C), Office of Pesticide
Programs, Environmental Protection
Agency, 401 M St., SW., Washington,
DC 20460.

Office location and telephone number:
Rm. 223, CM#2, 1921 Jefferson Davis
Highway, Arlington, VA 22202.

Based on the information cited above,
the Agency has determined that
establishing the toierances for residues
of the pesticide in or on the listed
commodities will protect the public
health. Therefore, tolerances are
established as set forth below.

Any person adversely affected by this
regulation may, within 30 days after
publication of this document in the
Federal Register, file written objections
with the Hearing Clerk, at the address
given above, Such objections should
specify the provisions of the regulation
deemed objectionable and the grounds
for the objections. If a hearing is
requested, the objections must state the
issues for the hearing and the grounds
for the objections. A hearing will be
granted if the objections are supported
by grounds legally sufficient to justify
the relief sought.

The Office of Management and Budget
has exempted this rule from the
requirements of section 3 of Executive
Order 12291.

Pursuant to the requirements of the
Regulatory Flexibility Act (Pub. L. 96—
354, 94 Stat. 1164, 5 U.S.C. 601-612), the
Administrator has determined that
regulations establishing new tolerances
or raising tolerance levels or
establishing exemptions from tolerance
requirements do not have significant
economic impact on a substantial
number of small entities. A certification
statement to this effect was published in
the Federal Register of May 4, 1981 (46
FR 24950).

(Section 408(e), 68 Stat. 514 (21 U.S.C.
346a(e}))
List of Subjects in 40 CFR Part 180

Administrative practice and
procedure, Agricultural commodities,
Pesticides and pests.

Dated: june 10, 1987.

Douglas D. Campt,
Director, Office of Pesticide Programs.

Therefore, 40 CFR Part 180 is
amended as follows:

PART 180—[AMENDED]

1. The authority citation continues to
read as follows:

Authority: 21 U.S.C. 346a.

2, New § 180.434 is added, to read as
follows:
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§ 180.434 1-{[2-(2,4-dichiorophenyl)-4-
propyi-1,3-dioxolan-2-yl Imethyl}-1H-1,2,4-
triazole; tolerances for residues.

Tolerances are established for the
residues of 1-[[2-(2,4-dichlorophenyl)-4-
propyl-1,3-dioxolan-2-yljmethyl}-1H-
1,2.4-triazole and its metabolites
determined as 2.4-dichlorobenzoic acid
and expressed as parent compound, in
or on the following raw agricultural
commodities:

Commodities Pﬁ;‘g‘e’
Bananas 02
Barley, grain 0.1
Barley, straw 1.5
Cattle, fat......... 0.1
Cattie, kidney 0.2
Cattle, liver : 02
o0 T T PR R AR AN e v v ke e 0.1
Cattle, meat byproducts (except kidney and liver).. 0.1
Eggs 01
Goats, fat.... 0.1
Goats, kidney 0.2
Goats, liver 0.2
Goats, meat 0.1
Goats, meat byproducts (except kidney and liver)., 0.1
Hogs, fat 0.1
Hogs, kidney 0.2
Hogs, liver 0.2
Hogs, meat 0.1
Hogs, meat byproducts (except kidney and liver)... 01
Horses, fat 0.1
Horses, kidney. 0.2
Horses, liver 02

[FR Doc. 87-14322 Filed 6-23-87; 8:45 am|
BILLING CODE 6560-50-M

GENERAL SERVICES
ADMINISTRATION

41 CFR Part 101-26
[FPMR Temp. Reg. E-87]

Procurement of GSA Stock Items

AGENCY: Federal Supply Service, GSA.
ACTION: Temporary regulation.

SUMMARY: This regulation increases the
dollar threshold below which GSA is a
nonmandatory source of supply for
activities in the conterminous United
States, Hawaii, and Alaska when
requisitioning stock items listed in the
GSA Supply Catalog. The threshold is
increased to allow additional
opportunities for executive agencies to
take advantage of situations that would
result in the lowest overall cost.

DATES: Effective date: June 1, 1987.
Expiration date: May 31, 1988,
Comments due on or before: July 31,
1987.

ADDRESS: Comments should be
addressed to General Services
Administration (FFP), Washington, DC
20406.

FOR FURTHER INFORMATION CONTACT:
Mr. F. Donald Genova, Director,

Logistics Planning and Marketing
Division on (703-557-7970).
SUPPLEMENTARY INFORMATION: GSA has
determined that this is not a major rule
for the purposes of Executive Order
12291 of February 17, 1981, because it is
not likely to result in an annual effect on
the economy of $100 million or more; a
major increase in costs to consumers or
others; or significant adverse effects.
GSA has based all administrative
decisions underlying this rule on
adequate information concerning the
need for, and consequences of, this rule;
has determined that the potential
benefits to society from this rule
outweigh the potential costs and has
maximized the net benefits; and has
chosen the alternative approach
involving the least net cost to society.

List of Subjects in 41 CFR 101-26
Government property management.

Authority: Sec. 205(c) 63 Stat. 390; (40
U.S.C. 488(c).

In 41 CFR Chapter 101, the following
temporary regulation is added to the
appendix at the end of Subchapter E to
read as follows:

General Services Administration,
Federal Property Management
Regulations, Temporary Regulation E-87

June 1, 1987.

To: Heads of Federal agencies.

Subject: Procurement of GSA stock
items.

1. Purpose. This regulation contains
changes relating to GSA stock as a
mandatory source of supply.

2. Effective date. This regulation is
effective June 1, 1987.

3. Expiration date. This regulation
expires May 31, 1988, unless sooner
superseded or incorporated into the
permanent regulations of GSA.

4. Applicability. The provisions of this
regulation apply to all executive
agencies.

5. Background. There is an increased
emphasis being placed on maximizing
overall Governmentwide efficiency. To
allow appropriate flexibility needed to
precipitate maximum efficiency, the
existing $25 threshold for which GSA is
a nonmandatory source of supply for
stock items is increased to $100. This
increased threshold gives executive
agencies the opportunity to take
advantage of situations that would
result in the lowest overall cost when
the total value of the line item
requirement is less than $100.

6. GSA stock items. GSA is an
optional source of supply for activities
of executive agencies in the
conterminous United States, Hawaii,
and Alaska for items listed in the GSA

Supply Catalog when the total value of
the line item requirement is less than
$100, except for requirements for
Standard and Optional forms (see FPMR
101-26.302), items produced by the
Federal Prison Industries, Inc., or items
listed in the Procurement List published
by the Committee for Purchase from the
Blind and Other Severely Handicapped.

7. Requisitioning stock items from
GSA.

a. Items normally included in a single
order shall not be subdivided in
determining application of this
regulation.

b. Executive agencies shall requisition
stock items from GSA when the total
line item value is $100 or more. GSA will
process all requisitions for items listed
in the GSA Supply Catalog, regardless
of value, from activities electing not to
exercise the option provided by this
regulation.

8. Agency comments. Comments
concerning the effect or impact of this
regulation on agency operations should
be submitted to the General Services
Administration (FFP), Washington, DC
20408, no later than July 31, 1987, for
consideration and possible
incorporation into a permanent
regulation.

9. Effect on other directives. This
regulation supersedes FPMR 101-
26.301(b).

T.C. Golden,

Administrator of General Services.

[FR Doc. 87-14343 Filed 6-23-87; 8:45 am|
BILLING CODE 6820-24-M

41 CFR Part 105-53

Statement of Organization and
Functions

AGENCY: General Services
Administration.

ACTION: Final rule.

SUMMARY: The General Services
Administration (GSA) is revising its
statement of organization and functions
to reflect its current organizational
structure, functional arrangements, and
organizational titles; and to update and/
or correct the addresses and telephone
numbers of the Business Service Centers
and Regional Offices. This regulation is
informational in nature and is published
in accordance with the Freedom of
Information Act.

EFFECTIVE DATE: June 24, 1987.

FOR FURTHER INFORMATION CONTACT:
Sylvester H. Kish, Director,

Organization and Productivity
Improvement Division (202-566-0086).
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SUPPLEMENTARY INFORMATION: The
General Services Administration (GSA)
has determined that this rule is not a
major rule for the purposes of E.O. 12291
of February 17, 1981, because it is not
likely to result in an annual effect on the
economy of $100 million or more; a
major increase in costs to consumers or
others; or significant adverse effects.
Therefore, a Regulatory Impact Analysis
has not been prepared. GSA has based
all administrative decisions underlying
this rule on adequate information
concerning the need for, and the
consequence of, this rule; has
determined that the potential benefits to
society from this rule outweigh the
potential costs and has maximized the
net benefits and has chosen the
alternative approach involving the least
net cost to society.

List of Subjects in 41 CFR Part 105-53

Computer technology, Federal
buildings and facilities, Federal Supply
Service, Government property,
Government property management,
Organization and functions
(Government agencies), Surplus
Government property, Strategic
materials.

PART 105-53—STATEMENT OF
ORGANIZATION AND FUNCTIONS

1. The authority citation for Part 105
53 continues to read as follows:

Authority: 5 U.S.C. 552(a)(1), Pub. L. 90-23,
81 Stat. 54 sec. (a)(1); 40 US.C. 486{c), Pub. L.
81-152, 63 Stat. 390, sec. 205{c).

Subpart A—~General

2. Section 105-53.118 is amended by
revising paragraphs (c), (e), (j), and {m)
as follows:

§ 105-53.118 Locations of material
available for public inspection.
. - " " *

(c) Business Service Center, General
Services Administration, 26 Federal
Plaza, NY, NY 10278, Telephone: 212-
264-1234.

* . - N

(e) Business Service Center, General
Services Administration, Ninth &
Market Streets, Room 5151,
Philadelphia, PA 19107. Telephone: 215-
597-9613.

(i) Business Services Center, General
Services Administration, 1961 Stout
Street, Denver, CO 80294, Telephone:
303-844-2435.

. - - -

(m'] Business Service Center, General
Services Administration, GSA Center,

{\ql;léum WA 98001. Telephone: 206-931—
4 o

3. Section 105-53.120 is revised as
follows:

§105-53.120 Address and telephone
numbers.

The Office of the Administrator;
Office of Ethics; Office of the Executive
Secretariat; Office of Small and
Disadvantaged Business Utilization;
Office of Inspector General; GSA Board
of Contract Appeals; Information
Security Oversight Office; Office of
Administration; Office of Operations;
Office of Acquisition Policy; Office of
General Counsel; Office of the
Comptroller; Office of Congressional
Alffairs; Office of Policy Analysis; Office
of Public Affairs; Information Resources
Management Service; Federal Property
Resources Service; and Public Buildings
Service are located at 18th and F
Streets, NW., Washington, DC 20405,
The Federal Supply Service is located at
Crystal Mall Building 4, 1941 Jefferson
Davis Highway, Washington, DC 20408.
The telephone number for the above
addresses is 202-655-4000. The
addresses of the eleven regional offices
are provided in § 105-53.151,

Subpart B—Central Office

4. Section 105-54.134 is revised to read
as follows:

§ 105-53.134 Office of Administration.
The Office of Administration, headed
by the Associate Administrator for
Administration, participates in the
executive leadership of the agency;
providing advice on the formulation of
major policies and procedures,
particularly those of a critical or
controversial nature, to the
Administrator and Deputy
Administrator. The office plans and
administers programs in equal
employment opportunity, organization,
productivity improvement, position
management, training, staffing, position
classification and pay administration,
employee relations, workers'
compensation, career development,
administrative services, GSA internal
security, committee management
secretariat, and the Cooperative
Administrative Support Unit (CASU)
programs. The office also serves as the
central point of control for audit and
inspection reports from the Inspector
General and the Comptroller General of
the United States; manages the GSA
internal controls evaluation,
improvement, and reporting program;
coordinates and provides support to
various committees engaged in
enhancing the management of GSA;
provides leadership for GSA's
commitment to excellence in
management practices and techniques in

interactions with the Congress, other
Federal agencies, and the private sector;
and is responsible for the overall
implementation of OMB Circular A-76
agencywide.

5. Section 105-53.135 is revised as
follows:

§ 105-53.135 Office of Operations.

The Office of Operations, headed by
the Associate Administrator for
Operations, participates in the executive
leadership of the agency and in the
formulation of GSA-wide policy that
relates to regional operations and
supervises GSA's Regional
Administrators; and plans and
coordinates customer liaison activities
for GSA.

6. Section 105-53.137 is revised to read
as follows:

§ 105-53.137 Office of Acquisition Policy.

(a) Functions. The Office of
Acquisition Policy (OAP), headed by the
Associate Administrator for Acquisition
Policy, serves as the single focal point
for GSA acquisition and contracting
matters and is responsible for ensuring
that the GSA procurement process is
executed in compliance with all
appropriate public laws and regulations
and is based on sound business
judgment. Also, OAP exercises
Governmentwide acquisition
responsibilities through its participation
with the Department of Defense and the
National Aeronautics and Space
Administration in the development and
publication of the Federal Acquisition
Regulation. 1

(b) Regulations. Regulations
pertaining to OAP programs are
published in 48 CFR Chapter 1, Federal
Acquisition Regulation (FAR), and in 48
CFR Chapter 5, General Services
Acquisition Regulation (GSAR).
Information on availability of the
regulations is provided in § 105-53.116.

7. Section 105-53.143 is amended by
revising paragraph (b) as follows:

§ 105-53.143 Information Resources
Management Service.

(b) Functions. IRMS is responsible for
directing and managing
Governmentwide programs for the
procurement and use of automatic data
processing (ADP), office information
systems, and telecommunications
equipment and services; developing and
coordinating Governmentwide plans,
policies, procedures, regulations, and
publications pertaining to ADP;
telecommunications and records
management activities; managing and
operating the Information Technology
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Fund; managing and operating the
Federal Telecommunications System
(FTS); planning and directing programs
for improving Federal records and
information management practices
Governmentwide; managing and
operating the Federal Information
Centers; developing and overseeing
GSA policy concerning automated
information systems, equipment, and
facilities; and providing policy and
program direction for the GSA
Emergency Preparedness and Disaster
Support Programs.

8. Section 105-53.147 is amended by
revising paragraph (b) as follows:

§ 105-53.147 Public Buildings Service.

- . » * .

(b) Functions. PBS is responsible for
the design, construction, management,
maintenance, operation, alteration,
extension, remodeling, preservation,
repair, improvement, protection, and
control of buildings, both federally
owned and leased, in which are
provided housing accommodations for
Government activities; the acquisition,
utilization, custody, and accountability
for GSA real property and related
personal property; representing the
consumer interests of the Federal
executive agencies before Federal and
State rate regulatory commissions and
providing procurement support and
contracting for public utilities (except
telecommunications); the Safety and
Environmental Management Program for
GSA managed Government-owned
and-leased facilities; providing for the
protection and enhancement of the
cultural environment for federally
owned sites, structures, and objects of
historical, architectural, or
archaeological significance; ensuring
that Federal work space is used more
effectively and efficiently; providing
leadership in the development and
maintenance of needed property
management! information systems for
the Government; and coordination of
GSA activities towards improving the
environment, as required by the
National Environmental Policy Act of
1959.

- . . . .

Subpart C—Regional Offices

9, Section 105-53.151 is revised to
show the correct addresses and
telephone numbers for Regions No. 1, 2,
4,7, and 10:

§ 105-53.151 Geographical composition,
addresses, and telephone numbers.

. - - . -

No. 1. (Comprising the States of
Connecticut, Maine, Massachusetts, New
Hampshire, Rhode Island, and Vermont);
Boston FOB, 10 Causway Street, Boston, MA
02222. Telephone: 617-565-5860.

- * - - *

No. 2. (Comprising the States of New Jersey
and New York, the Commonwealth of Puerto
Rico, and the Virgin Islands); 26 Federal
Plaza, New York, NY 10278. Telephone: 212—
264-2600.

. ® * - *

No. 4. (Comprising the States of Alabama,
Florida, Georgia, Kentucky, Mississippi,
North Carolina, South Carolina, and
Tennessee); 75 Spring Street, SW., Atlanta,
GA 30303. Telephone: 404-331-3200.

- - * - *

No. 7. (Comprising the States of Arkansas,
Louisiana, New Mexico, Oklahoma, and
Texas); 819 Taylor Street, Fort Worth, TX
76102. Telephone: 817-334-2321.

* * * L3 -

No. 10. (Comprising the States of Alaska,
Idaho, Oregon, and Washington); GSA
Center, Auburn, WA 98001. Telephone: 206—
931-7100.

Dated: June 18, 1987.
Paul T. Weiss,

Associate Administrator for Administration.
[FR Doc. 87-14317 Filed 6-23-87; 8:45 am|
BILLING CODE 6820-34-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 64
[Gen. Docket No. 83-989; FCC 87-196]

Enforcement of Prohibitions Against
the Use of Common Carriers for the
Transmission of Obscene Materials

AGENCY: Federal Communications
Commission.

acTion: Order deferring effective date of
final rule.

SUMMARY: In the matter of enforcement
of prohibitions against the use of
common carriers for the transmission of
obscene materials, the Commission has
denied a request for stay pending appeal
filed by Carlin Communications, Inc. of
Third Report and Order, 52 FR 17760
(May 12, 1987). However, in order to
assure compliance by messsage
providers in areas served by the New
York Telephone Company the
Commission deferred until August 15,
1987 the effective date of the Third
Report and Order for that area.
EFFECTIVE DATE: August 15, 1987.

FOR FURTHER INFORMATION CONTACT:
Patrick Donovan, Domestic Facilities
Division, Common Carrier Bureau, (202)
634-1832.

This is a summary of the
Commission’s order adopted June 1,
1987, and released June 1, 1987, Gen
Docket 83-989 extending the effective
date from June 15, 1987 until August 15,
1987 of Third Report and Order in this
docket for areas served by the New
York Telephone Company.

The full text of Commission decisions
are available for inspection and copying
during normal business hours in the FCC
Dockets Branch (room 230), 1919 M
Street, Northwest, Washington, DC. The
complete text of this decision may also
be purchased from the Commission's
copy contractor, International
Transcription Service, (202) 857-3800,
2100 M Street, Northwest, Suite 140,
Washington, DC 20037.

Summary of Commission Decision

The Commission has denied a request
for stay pending appeal filed by Carlin
Communications, Inc. of Third Report
and Order, 52 FR 17760 (May 12, 1987).
On May 20, 1987, Carlin filed a petition
for review of the Third Report and
Order in the Second Circuit Court of
Appeals. In that decision, the
Commission reestablished access codes
as an acceptable method by which
telephone adult message providers could
restrict access to their services by
minors in areas served by the New York
Telephone Co. The Commission
additionally amended § 64.201 of the
rules, 47 CFR 64.201, to provide that as
an alternative to requiring prepayment
by credit card, or, establishing an access
code system, adult message sponsors in
all areas of the country may restrict
access by minors by scrambling the
message. In its request for stay Carlin
contended principally that a stay should
be granted because the Commission’s
regulation will be voided by the court as
unconstitutionally burdensome on adult
message sponsors’ first amendment
rights, and because Carlin would be
irreparably injured by enforcement of
the Commission's regulation pending
appeal because attempted compliance
with the Commission's regulation would
effectively terminate its financial ability
to continue in business. In its Order, the
Commission found that Carlin had
neither shown that it was likely to
prevail on appeal nor that it would be
irreparably injured pending appeal. The
Commission found that Carlin had failed
to justify a stay pending appeal of the
Third Report and Order under the
standards set forth in Virginia
Petroleum Jobbers v. F.P.C., 259 F.2d 921
(D.C. Cir. 1958) and Washington
Metropolitan Area Transit Commission
v. Holiday Tours, 559 F.2d 841 (D.C. Cir.
1977). However, the Commission
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deferred the effective date of the Third
Report and Order until August 15, 1987,
in areas served by the New York
Telephone Company in order to assure
that adult message sponsors in that area
would have sufficient time to implement
access codes or other acceptable
methods of restricting access by minors
set forth in section 64.201. The
Commission’s decision extending the
effective date for areas served by the
New York Telephone Co. does not affect
the effective date of June 15, 1987, for
other areas of the country.

Ordering Clauses

18. Accordingly, it is ordered, That the
petition for stay filed by Carlin
Communications, Inc. is denied.

19. It is further ordered, That the
effective date of the Commission's Third
Report and Order, 52 FR 17760 (May 12,
1987) with respect to areas served by the
New York Telephone Company, is
deferred until August 15, 1987.

20. Authority for this action is
contained in section 8(c) of the Federal
Communications Authorization Act of
1983, Pub. L. No. 98-214, December 8,
1983.

List of Subjects in 47 CFR Part 64

Communications common carriers,
Communications equipment, Telephone,
Obscene or indecent communications.
Federal Communications Commission.
William J. Tricarico,

Secretary.
[FR Doc. 87-14163 Filed 6-23-87: 8:45 am|
BILLING CODE 6712-01-M

47 CFR Part 73

[MM Docket No. 86-296; RM-5327]

Radio Broadcasting Services;
Roscommon, MI

AGENCY: Federal Communications
Commission.

ACTION: Final rule,

SUMMARY: This document allocates
Channel 266A to Roscommon, Michigan,
as thgl community's first broadcast
service, in response to a petition filed by
D.J. Fox. Supporting comments were
filed by the petitioner. Concurrence of
the Canadian government has been
obtained for the allotment of Channel
266A at Roscommon. With this action,
this proceeding is terminated.

EFFECTIVE DATE: July 31, 1987. The
window period for filing applications
will open on August 3, 1987, and close
on August 31, 1987.

FOR FURTHER INFORMATION CONTACT:
Kathleen Scheuerle, Mass Media
Bureau, (202) 634-6530.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order, MM Docket No. 86-296,
adopted March 27, 1987, and released
June 17, 1987. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC Dockets
Branch (Room 230), 1919 M Street, NW.,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission's copy contractors,
International Transcription Service,
(202) 857-3800, 2100 M Street, NW., Suite
140, Washington, DC 20037.

List of Subjects in 47 CFR Part 73
Radio broadcasting.

PART 73—[AMENDED]

1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments for Michigan is amended by
adding “"Roscommon, Channel 266A."
Federal Communications Commission.

Mark N. Lipp,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 87-14287 Filed 6-23-87; 8:45 am]
BILLING CODE 6712-01-M

47 CFR Part 73

[MM Docket No. 86-32; RMs-5006, 5040,
£041, 5217,.5300]

Radio Broadcasting Services;
CGreenwood, SC, et al.

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document allocates
Channel 243A to Biltmore Forest, NC, as
the community’s first local FM service,
at the request of Diana Cecil Pickering,
and substitutes Channel 242C2 for
Channel 240A at Aiken, SC, at the
request of Amici Broadcasting Corp. The
Commission also modifies Amici’s
license for Station WJFX-FM to specify
cperation on the higher powered
channel. Channel 243A at Biltmore
Forest requires a site restriction of 1.9
kilometers southwest and Channel
242C2 at Aiken requires a site restriction
of 19 kilometers northwest. The
following conflicting requests have been
denied: (1) Eaton Broadcasting Corp.

requested the substitution of Channel
243C2 for Channel 244A at Greenwood,
SC, as the community's first wide-area
coverage service, and the modification
of its license for Station WSCZ to
specify the new channel; and (2) LHR
Partners petitioned for the allocation of
Channel 243A to Seneca, SC, as the
community's second local FM service.
These proposals were denied based on a
determination that neither allotment
would provide a greater public benefit
than the combined first local service at
Biltmore Forest and second wide-area
coverage service at Aiken. The request
of Tri-County Broadcasting Corporation
to allocate Channel 243A to Clemson,
SC, is denied since use of the channel
could not provide the entire community
with a 70 dBu city grade signal as
required by § 73.315(a) of the Rules.
With this action, this proceeding is
terminated.

EFFECTIVE DATE: July 31, 1987; the
window period for filing applications for
Channel 243A at Biltmore Forest will
open on August 3, 1987, and close on
August 31, 1987,

FOR FURTHER INFORMATION CONTACT:
Leslie K. Shapiro, Mass Media Bureau,
(202) 634-6530.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission's Report
and Order; MM Docket No. 86-32,
adopted April 23, 1987, and released
June 17, 1987. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC Dockets
Branch (Room 230), 1919 M Street, NW,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission's copy contractors,
International Transcription Service,
(202) 857-3800, 2100 M Street, NW, Suite
140, Washington, DC 20037.

List of Subjects in 47 CFR Part 73

Radio broadcasting.
PART 73—[AMENDED]

1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303,

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments for North Carolina, is
amended by adding Biltmore Forest,
Channel 243A. The Table of FM
Allotments for South Carolina is




23660

Federal Register / Vol. 52, No. 121 / Wednesday, June 24, 1987 / Rules and Regulations

amended by adding Channel 242C2 and
deleting Channel 240A at Aiken.
Bradley P. Holmes,

Chief, Policy and Rules Division, Mass Madia
Bureau.

|FR Doc. 87-14285 Filed 6-23-87; 8:45 am|
BILLING CODE 6712-01-M

_ —

INTERSTATE COMMERCE
COMMISSION

49 CFR Part 1039 and 1090
[Ex Parte No. 230 (Sub-No. 6)]

Intermodal Transportation Trailer or
Flatcar and Container on Flatcar
Service Improvement; Improvement of
TOFC/COFC Regulations

AGENCY: Interstate Commerce
Commission.

ACTION: Final rules.

SUMMARY: After notice and comment of
the motor portion of joint rail-motor
TOFC/COFC services, the Commission
has concluded that the exemption
currently found in 49 CFR 1039.13,
established in its prior decision in
Improvement of TOFC/COFC
Regulation, 364 1.C.C, 731, 46 FR 14348
(Feb. 27, 1981), can and should now
apply to motor carrier TOFC/COFC
services performed under joint rate or
agency arrangements with rail carriers.
The provisions of 49 CFR 1039.13 are
being replaced by new provisions in 49
CFR 1090.1 and 1090.2.

pATE: This decision will be effective on
July 23, 1987. _

FOR FURTHER INFORMATION CONTACT:
Joseph H. Dettmar, (202) 275-7245.

SUPPLEMENTARY INFORMATION:
Additional information is contained in
the Commission's decision. To purchase
a copy of the full decision write to T.S.
InfoSystems, Inc., Room 2229, Interstate
Commerce Commission Building,
Washington, DC 20423 or call 289-4357
(DC Metropolitan area).

Environment and Energy

This action will not significantly affect
either the quality of the human
environment or energy conservation.

Regulatory Flexibility

This action may have a significant
and beneficial effect on a substantial
number of small entities by relieving
small businesses from otherwise
applicable regulatory requirements.

List of Subjects
49 CFR Part 1039

Agricultural commodities, Intermodal
transportation, Railroads.

49 CFR Part 1090

Intermodal transportation, Motor
carriers, Railroads.

Authority: 49 U.S.C. 10321(a), 10505; 5
U.S.C. 553.

Decided: June 11, 1987.

By the Commission, Chairman Gradison,
Vice Chairman Lamboley, Commissioners
Sterrett, Andre, and Simmons.

Noreta R. McGee,
Secretary.

PART 1039—[AMENDED]

Title 49, Chapter X of the Code of
Federal Regulations is amended as
follows:

1. The authority citation for Part 1039
continues to read as follows:

Authority: 49 U.S.C. 10321, 10505, 10713,
10762, 11105, and 11122; and 5 U.S.C. 553.

2. Section 1039.13 is revised to read as
follows:

§ 1039.13 Rail intermodal transportation
exemption.

See Part 1090.

3. Part 1090 is revised to read as
follows:

PART 1090—PRACTICES OF
CARRIERS INVOLVED IN THE
INTERMODAL MOVEMENT OF
CONTAINERIZED FREIGHT

Sec.
1090.1 Definition of TOFC/COFC service.
1090.2 Exemption of rail and highway
TOFC/COFC service.
1090.3 Use of rail TOFC/COFC service by
water carriers.
Authority: 49 U.S.C 2321(a) and 10505; 5
U.S.C. 553.

§ 1090.1 Detfinition of TOFC/COFC
service.

(a) Rail trailer-on-flatcar/container-
on-flatcar (TOFC/COFC) service means
the transportation by rail, in interstate
or foreign commerce, of—

(1) Any freight-laden highway truck,
trailer, or semitrailer,

(2) The freight-laden container portion
of any highway truck, trailer, or
semitrailer having a demountable
chassis,

(3) Any freigh-laden multimodal
vehicle designed to operate both as a
highway truck, trailer, or semitrailer and
as a rail car,

(4) Any freight-laden intermodal
container comparable in dimensions to a
highway truck, trailer, or semitrailer and
designed to be transported by more than
one mode of transportation, or

(5) Any of the foregoing types of
equipment when empty and being
transported incidental to its previous or
subsequent use in TOFC/COFC service.

(b) Highway TOFC/COFC service
means the highway transportation, in
interstate or foreign commerce, of any of
the types of equipment listed in
paragraph (a) of this section as part of a
continuous intermodal movement that
includes rail TOFC/COFC service, and
during which the trailer or container is
not unloaded.

§ 1090.2 Exemption of rail and highway
TOFC/COFC service.

Except as provided in 49 U.S.C.
10505(e) and (g), 10922(1), and 10530, rail
TOFC/COFC service and highway
TOFC/COFC service provided by a rail
carrier either itself of jointly with a
motor carrier as part of a continuous
intermodal freight movement, is exempt
from the requirements of 49 U.S.C.
Subtitle IV, regardless of the type,
affiliation, or ownership of the carrier
performing the highway portion of the
service. Tariffs heretofore applicable to
any transportation service exempted by
this section shall no longer apply to such
service.

§ 1090.3 Use TOFC/COFC service by
water carriers.

(a) Except as otherwise prohibited by
these rules, water common and contract
carriers may use rail TOFC/COFC
service in the performance of all or any
portion of their authorized service.

(b) Water common carriers may use
rail TOFC/COFC service only if their
tariff publications give notice that such
service may be used at their option, but
that the right is reserved to the user of
their services to direct that in any
particular instance TOFC/COFC service
not be used.

(c) Water contract carriers may use
rail TOFC/COFC service only if their
transportation contracts and tariffs
make appropriate provisions therefor.

(d) Tariffs of water common or
contract carriers providing for the use of
rail TOFC/COFC service shall set forth
the points between which TOFC/COFC
service may be used.

[FR Doc. 87-14428 Filed 6-23-87; 8:45 am]
BILLING CODE 7035-01-M
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DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 87-CE-21-AD]

Airworthiness Directives; Beech 90
and 100 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

AcTIoN: Notice of proposed rulemaking
(NPRM).

SumMMARY: This Notice proposes to
adopt a new Airworthiness Directive
(AD), applicable to certain Beech
Models 65-90, 65-A90, 65-A90-1, 65—
A90-2, 65-A90-3, 65-A90-4, B9, Cao,
C90A, ES0, 100, A100, and B100
eirplanes which would supersede AD
86-18-02 and require repetitive
inspections of the wing main spar lower
cap and associated structure.
Subsequent to issuance of AD 86-18-02,
additional fatigue cracks have been
found: The action proposed herein will
detect and correct fatigue cracks prior to
wing failure.

DATES: Comments must be received on
or before July 24, 1987.

ADDRESSES: Beech Structural Inspection
and Repair Manual (SIRM), can be
obtained from Beech Aircraft
Corporation, Commercial Service,
Department 52, P.O. Box 85, Wichita,
Kansas 67201-0085 or from the Rules
Docket at the address below. Send
tomments on the proposal in duplicate
to Federal Aviation Administration,
Central Region, Office of the Regional
Counsel, Attention: Rules Docket No.
87-CE-21-AD, Room 1558, 601 East 12th
S‘ll'm:l. Kansas City, Missouri 64106,
Comments may be inspected at this
location between 8 a.m. and 4 p.m,,
Monday through Friday, holidays
excepted.

FOR FURTHER INFORMATION CONTACT:
l)pn Campbell, Aerospace Engineer,
Airframe Branch, ACE-120W, Wichita

Aircraft Certification Office (ACO), 1801
Airport Road, Room 100, Wichita,
Kansas 67209; Telephone (316) 946-4409,

SUPPLEMENTARY INFORMATION
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
wrilten data, views or arguments as
they may desire. Communications
should identify the regulatory docket or
notice number and be submitted in
duplicate to the address specified
above. All communications received on
or before the closing date for comments
specified above will be considered by
the Director before taking action on the
proposed rule. The proposals contained
in this notice may be changed in the
light of comments received. Comments
are specifically invited on the overall
regulatory, economic, environmental
and energy aspects of the proposed rule.
All comments submitted will be
available both before and after the
closing date for comments in the Rules
Docket for examination by interested
persons. A report summarizing each
FAA public contact concerned with the
substance of this proposal will be filed
in the Rules Docket,

Availability of NPRMs

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, Central
Region, Office of the Regional Counsel,
Attention: Airworthiness Rules Docket
No. 87-CE-21-AD, Room 1558, 601 East
12th Street, Kansas City, Missouri 64106.

Discussion

AD 86-18-02 was issued on August 12,
1986, requiring a one-time inspection for
fatigue cracking of the wing main spar
lower cap and associated structure on
certain Beech 90 and 100 Series
airplanes. Issuance of that AD was
based on the discovery of ten fatigue
cracks by voluntary accomplishment of
the SIRM inspections. These were
cracks which could not be satisfactorily
removed by approved repair techniques.
Subsequent to the issuance of AD 86-
18-02, ten more non-removable fatigue
cracks were found. In addition,
approximately 25 smaller ¢cracks were
found and successfully removed.
Fracture mechanics analysis supported

by flight strain surveys indicate the
number of cracked spars is increasing
with the potential to propagate to wing
failure.

Fatigue cracks are known to develop
in the lower main spar caps and attach
fittings on the Beech 90 and 100 Series
airplanes. Therefore, justification exists
for repeating the inspections which were
required only once by AD 86-18-02. The
inspection threshold was reduced from .
5,000 hours to 3,000 hours because of
fatigue crack information from the field
and the results of flight strain surveys
by Beech have indicated that the
“Standard Flight Profile Inspection
Schedule” on page 202 of the SIRM is
unconservative. Accordingly, in the
proposed AD, initial inspection will be
required at 3,000 hours time-in-service
(TIS). The inspection interval will be
1,000 hours TIS.

Two of the above mentioned twenty
cracks occurred in airplanes which had
spar reinforcing straps installed.
Because strapping does not preclude
crack growth, no justification exists for
relaxation of inspection requirements on
strapped airplanes.

Specific training is required to assure
that the inspector knows exactly where
to look for cracks and gain experience
with actual crack detection. Virtually all
twenty of the cracks found, to date,
were found by Beech trained inspectors
around the world. This accentuates the
fact that properly trained personnel do
find cracks.

Reports of inspection are needed to
support future regulatory action, if such
should become necessary.

The FAA has also determined that the
proposed repetitive inspections are no
longer required when the airplane has
been modified per Beech Kit No. 90-
4077-18, entitled “Integral Spar
Installation, Center Section and
Outboard Wing".

Since the condition described is likely
to exist or develop in other Beech 90 and
100 Series airplanes of the same design,
the AD would require inspection of the
wing main spar structure in accordance
with the Beech Structural Inspection and
Repair Manual, P/N 98-39006. The FAA
has determined there are approximately
1,569 airplanes affected by the proposed
AD. The cost of inspecting these
airplanes in accordance with the
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proposed AD is estimated to be $750
annually per airplane. The total annual
cost is estimated to be $1,180,000 to the
private sector. The total cost of this
inspection is less than the threshold for
a significant economic impact.

The total cost of compliance with the
propoesed AD is less than $100 million,
the threshold cost for a major rule.

Therefore, I certify that this action (1)
is nol a major rule under the provisions
of Executive Order 12291, (2) is not a
significant rule under DOT Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979) and (3) if
promulgated. will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

A copy of the draft regulatory
evaluation has been prepared for this
action and has been placed in the public
docket. A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
“ADDRESSES".

List of Subjects in 14 CFR Part 39

Air transportation, Aviation safety,
Aircraft, Safety.

The Proposed Amendment
PART 39—{AMENDED]

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
proposes to amend § 39.13 of Part 39 of
the FAR as follows:

1. The authority citation for Part 39
continues to read as follows:

Authority: 49 U.S.C. 1354{a), 1421 and 1423;
49 U.S.C. 106{g) (Revised, Pub. L, 97-449,
January 12, 1983); and 14 CFR 11.89.

§39.13 [Amended]
2. By adding the following new AD:

Beech: Applies to Models 65-90 and 65-A90
(S/N L]-68 thru L}-317); 65-A90-1, 65—
A80-2, 65-A90-3, 65-A90-4, BY0, C90 (all
S/NJ: C90A (S/N L}-1063 thru Lj-1087.
except LJ-1085); E90, 100, A100 and B100
(all S/N) airplanes, certified in any
category,

Note 1.—Airplanes equipped with spar
reinforcing straps incorporated by
supplemental Type certificate or Type
certificate are not exempt from this AD.

Compliance: Required as indicated after
the effective date of this AD unless already
accomplished.

To detect possible fatigue cracking of the
wing main spar lower cap and associated
structure, accomplish the following:

{a) Within the next 200 hours time-in-
service (T1S), after the effective date of this
AD. or upon accummulating 3000 hours TIS,
whichever occurs later, unless previously
accomplished per AD 86-18-02, and
thereafter at intervals not to exceed 1000

hours TIS after the initial inspection, inspect
the wing lower forward spar attach fittings,
center section and outboard wing spar caps
adjacent to the attach fittings by visual,
fluorescent penetrant and eddy current
methods as specified in the applicable
section of Beech Structural Inspection and
Repair Manual, P/N 98-390086, revision A4,
dated May 1, 1987 (SIRM).

The inspection must be performed by
personnel specifically trained by Beech
Aircraft Corporation.

Note 2—Beech offers a two-day training
course free of charge to qualified personnel
who have prior knowledge of eddy current
inspection techniques. A listing of Beech
Corporate maintenance facilities may be
obtained from the sources contained in
paragraph (f) of this AD. A listing of other
facilities employing qualified inspectors is
not available.

(b) If any crack is found in a main spar
lower cap or fitting, prior to further flight,
repair or replace the defective part using the
instructions and limitations specified in the
SIRM or other FAA approved instructions
provided by Beech Aircraft Corporation.

(c) Within one week after completion of
any inspection required by paragragh (a) of
this AD, complete the reporting form included
with this AD as Figure 1 and mail il to the
address shown thereon (Reporting approved
by the Office of Managemen! and Budget
under OMB No. 2120-0056).

(d) The initial and repetitive inspections
specified in this AD are no longer required
when the airplane is modified by Beech Wing
Modification Kit No. 90-4077-1S.

(e) Airplanes may be flown in accordance
with FAR 21.197 to a location where this AD
can be accomplished.

(f) The compliance time for inspections
specified in this AD may be extended up to
ten percent to coincide with the next wing
bolt inspection per AD 85-22-05, if
applicable, or with other scheduled
maintenance.

(g) An equivalent method of compliance
with this AD, if used, must be approved by
the Manager, Wichita Aircraft Certification
Office, FAA, 1801 Airport Road, Room 100,
Wichita, Kansas 67209; Telephone (316) 946
4400.

All persons affected by this directive
may obtain copies of the documents
referred to herein upon request to Beech
Aircraft Corporation, Commercial
Service, Department 52, Wichita, Kansas
67201-0085 or examined at FAA, Office
of the Regional Counsel, Room 1558, 601
East 12th Street, Kansas City, Missouri
64106.

Issued in Kansas City, Missouri, on June 9,
1987.

Jerold M. Chavkin,

Acting Director, Central Region.

[FR Doc. 87-14278 Filed 6-23-87; 8:45 am|
BILLING CODE 4910-13-M

14 CFR Part 39
[Docket No. 87-CE-20-AD]

Airworthiness Directives; Beech
Models F33A, V35B, A36, A36TC,
B36TC, E55, 95B55, 58, 58A, 58P, 58PA,
58TC, and 58TCA Airplanes

AGeNcY: Federal Aviation
Administration (FAA), DOT.

AcTiON: Notice of Proposed Rulemaking
(NPRM).

SUMMARY: This Nolice proposes to
adopt a new Airworthiness Directive
(AD), applicable to certain Beech
Models F33A, V35B, A36, A36TC,
B36TC, ES5, 95855, 58, 58A, 58P 58PA,
58TC, and 58TCA airplanes. It would
replace the seat recline actuator handle
assembly with a re-designed one to
prevent the inadvertent reclining of the
co-pilot's and/or third and fourth
passenger seats. Such inadvertent
activation of the crew seat during a
critical flight regime from the co-pilot's
position, could impede safe flight
operation. In addition, reclining the
passenger seat during an emergency
landing condition could cause injury to
that occupant.

DATES: Comments must be received on
or before July 24, 1987. :

ADDRESSES: Beech Service Bulletin
Number 2175, Revision 1, dated May
1987, applicable to this AD may be
obtained from Beech Aircraft
Corporation, Commercial Service, Dept.
52, P.O. Box 85, Wichita, Kansas 67201~
0085 or may be examined at the Rules
Docket at the address below. Send
comments on the proposal in duplicate
to Federal Aviation Administration,
Central Region, Office of the Regional
Counsel, Attention: Rules Docket No.
87-CE-20-AD, Room 1558, 601 East 12th
Street, Kansas City, Missouri 64106.
Comments may be inspected at this
location between 8 a.m. and 4 p.m.,
Monday through Friday, holidays
excepted.

FOR FURTHER INFORMATION CONTACT:
Larry Engler, Federal Aviation
Administration, Wichita Aircraft
Certification Office, ACE-120W, 1801
Airport Road, Room 100, Wichila,
Kansas 67209; Telephone (316) 946-4409.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views or arguments as
they may desire. Communications
should identify the regulatory docket or
notice number and be submitted in

-
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duplicate to the address specified
above. All communications received on
or before the closing date for comments
specified above will be considered by
the Director before taking action on the
proposed rule. The proposals contained
in this notice may be changed in the
light of comments received. Comments
are specifically invited on the overall
regulatory, economic, environmental
and energy aspects of the proposed rule,
All comments submitted will be
available both before and after the
closing date for comments in the Rules
Docket for examination by interested
persons. A report summarizing each
FAA public contact concerned with the
substance of this proposal will be filed
in the Rules Docket.

Availability of NPRMs

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, Central
Region, Office of the Regional Counsel,
Attention: Airworthiness Rules Docket
No. 87-CE-20-AD, Room 1558, 601 East
12th Street, Kansas City, Missouri 64106.

Discussion

A newly designed center armrest was
added to the 1980 Beech Models F33A,
V35B, A36, A36TC, B36TC, E55, 95B55,
58, 58A, 58P, 58PA, 58TC, and 58TCA
airplanes. The free play designed into
the armrest allows the optional seat
recline adjuster handle to be
inadvertently actuated if force is applied
downward in the forward end of the
armrest. The friction between the
armrest saddle and the bottom seat
cushion may, in-turn, prevent the
armrest from returning to its stowed
position or the seat back to its upright
position. The inadvertent actuation
during a critical flight regime while
operating the airplane from the co-pilot
seat could impede flight operations. If
either the third or fourth aft facing
passenger seat is reclined during a crash
scenario, this could overload the crew
seals and restraint systems. For forward
facing seats, an inadvertent reclining
could induce injury to the occupant. To
correct this problem, Beech has issued
Service Bulletin No. 2175, which
provides a new, relocated, seat recline
actuator handle,

Since the condition described is likely
!0 exist or develop in other Beech Y
Models of the same design, the AD
would require the replacement of the
Existing seal recline actuator handle on
the co-pilot’s and the third and fourth
Passenger seats with a new handle
assembly in accordance with the Beech

Sgrvice Bulletin on the affected
airplanes.

The FAA has determined there are
approximately 2200 airplanes affected
by the proposed AD. The cost of
modifying these airplanes in the
proposed AD is estimated to be $40 per
airplane. The total cost is estimated to
be $88,000 to the private sector. The cost
of this modification will not have a
significant economic impact on the
private sector.

Therefore, I certify that this action (1)
is not a major rule under the provisions
of Executive Order 12291, (2] is not a
significant rule under DOT Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979) and (3) if
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
A copy of the draft regulatory
evaluation has been prepared for this
action and has been placed in the public
docket. A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
“ADDRESSES”.

List of Subjects in 14 CFR Part 39

. Air transportation, Aviation safety,
Aircraft, Safety.

The Proposed Amendment
PART 39—[AMENDED]

Accordingly, pursuant to the authority

delegated to me by the Administrator,

the Federal Aviation Administration
proposes to amend § 39.13 of Part 39 of
the FAR as follows:

1. The authority citation for Part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C. 106(g) (Revised, Pub. L. 97-449,
January 12. 1983}; and 14 CFR 11.89.

§39.13 [Amended]
2. By adding the following new AD:

Beech: Applies to model and serial numbered
airplanes listed below equipped with the
optional hydrolock seat recline actuators
on co-pilot and 3rd and 4th seats,
certificated in any category:

Senal Numbers

CE-919, CE-923, CE-925, CE-927,
CE-928, thru CE-1083.

. D-10348, D-10353 theu D-10403.

.| E-1422, E-1551, E-1569, E-1581,
E-1594 thru E-2327.

EA-21, EA-28, EA-33 theu EA-454.

.| TC-2340, TC-2355 theu TC-2456.

wf TE-1152, TE-1181 thwu TE-1201

- TH-1027, TH-1062, TH-1067, TH-

1080 thru TH-1507.

.. TI-210, TJ-235 thru TI-497

TK-107, TK-108, TK-110 thry TK-
151,

Compliance: Required within the next 100
hours or the next scheduled inspestion

whichever occurs first after the effective date
of this AD, unless already accomplished.

To prevent the co-pilot and/or passenger
chair armrest from coming in contact with the
seat recline actuator handle and
inadvertently releasing the locking feature on
the seatback, accomplish the following:

(a) Replace the seat recline actuator handle
on the co-pilot's and the third and fourth
passenger seats that are equipped with
reclining backs, with a new P/N 102-530111-5
handle assembly in accordance with the
instructions in Beech Service Bulletin No.
2175.

Note.—The third and fourth passenger
seals are the seats immediately behind the
pilot's and co-pilot's seats.

(b) Airplanes may be flown in accordance
with FAR 21.197 to a location where this AD
may be accomplished.

(c) An equivalent means of compliance
with this AD may be used if approved by the
Manager, FAA, Wichita Aircraft Certification
Office, 1801 Airport Road, Room 100, Wichita,
Kansas 67209; Telephone (316) 946-4400,

All persons affected by this directive
may obtain copies of the documents
referred to herein upon request to Beech
Aircraft Corporation, Commercial
Service, Dept. 52, P.O. Box 85, Wichita,
Kansas 67201-0085, or may examine the
documents referred to herein at the
FAA, Office of the Regional Counsel,
601 East 12th Street, Room 1558, Kansas
City, Missouri 64106.

Issued in Kansas City, Missouri, on June 9,
1987.

Jerold M. Chavkin,

Acting Director, Central Region.

[FR Doc. 87-14279 Filed 6-23-87; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 39
[Docket No. 87-NM-66-AD]

Airworthiness Directives; British
Aerospace Viscount Model 700 and
800 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of Proposed Rulemaking
(NPRM).

SUMMARY: This notice proposes an
airworthiness directive (AD), applicable
to British Aerospace (BAe) Viscount
Model 700 and 800 series airplanes, that
would require periodic inspections for
cracks, and replacement if necessary, of
the aluminum main landing gear ram
feet. This proposal is prompted by
reports of long term stress corrosion
cracking of a ram foot. Failure to detect
cracks could lead to failure of the main
landing gear brake flange and loss of
braking.
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DATES: Comments must be received no
later than August 8, 1987,

ADDRESS: Send comments on the
proposal in duplicate to the Federal
Aviation Administration, Northwest
Mountain Region, Office of the Regional
Counsel (Attention: ANM-103),
Attention: Airworthiness Rules Docket
No. 87-NM-66-AD, 17900 Pacific
Highway South, C-68966, Seattle,
Washington 98168. The applicable
service information may be obtained
from British Aerospace, Inc., Librarian
for Service Bulletins, P.O. Box 17414,
Dulles International Airport,
Washington, DC 20041. This information
may be examined at the FAA,
Northwest Mountain Region, 17900
Pacific Highway South, Seattle,
Washington, or the Seattle Aircraft
Certification Office, 9010 East Marginal
Way South, Seattle, Washington.

FOR FURTHER INFORMATION CONTACT:
Ms. Judy Golder, Standardization
Branch, ANM-113; telephone (206) 431-
1967. Mailing address: FAA, Northwest
Mountain Region, 17900 Pacific Highway
South, C-68966, Seattle, Washington
98168.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the regulatory docket
number and be submitted in duplicate to
the address specified above. All
communications received on or before
the closing date for comments specified
above will be considered by the
Administrator before taking action on
the proposed rule. The proposals
contained in this Notice may be changed
in light of the comments received. All
comments submitted will be available,
both before and after the closing date
for comments, in the Rules Docket for
examination by interested persons. A
report summarizing such FAA-public
conlact concerned with the substance of
this proposal will be filed in the Rules
Docket.

Availability of NPRM

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the FAA,
Northwest Mountain Region, Office of
the Regional Counsel (Attention: ANM-
103), Attention: Airworthiness Rules
Docket No. 87-NM-66-AD, 17900 Pacific
Highway South, C-68966, Seattle,
Washington 98168.

Discussion

The United Kingdom Civil Aviation
Authority (CAA) has, in accordance
with existing provisions of a bilateral
airworthiness agreement, notified the
FAA of cracks developing in the
aluminum main landing gear ram feet on
British Aerospace Viscount Series 700
and Series 800 airplanes. Cracking has
been attributed to long term stress
corrosion. This condition, if not
corrected, could cause brake flange
failure with possible subsequent loss of
braking, and loss of the affected wheel.

British Aerospace has issued
Preliminary Technical Leaflets (PTL) No.
317 and 186, both dated June 10, 1986, for
Vicsount Model 700 and 800 series
airplanes, respectively. The PTL's
describe procedures for inspection and
replacement, if necessary, of the main
landing gear ram feet. The CAA has
declared the PTL's mandatory.

This airplane model is manufactured
in the United Kingdom and type
certificated in the United States under
the provisions of § 21.29 of the Federal
Aviation Regulations and the applicable
bilateral airworthiness agreement.

Since these conditions are likely to
exist or develop on airplanes of this
model registered in the United States, an
AD is proposed that would require
inspection and replacement, if
necessary, of the aluminum ram feet on
the main landing gear on British
Aerospace Viscount Series 700 and
Series 800 airplanes in accordance with
the British Aerospace PTL's previously
mentioned.

It is estimated that 27 airplanes of U.S.
registry would be affected by this AD,
that it would take approximately 2
manhours per airplane to accomplish the
required inspection, and that the
average labor cost would be $40 per
manhour. Based on these figures, the
total cost impact of this AD to U.S.
operators is estimated to be $2,160.

For the reasons discussed above, the
FAA has determined that this document
(1) involves a proposed regulation which
is not major under Executive Order
12291 and (2) is not a significant rule
pursuant to the Department of
Transportation Regulatory Policies and
Procedures (44 FR 11034; February 26,
1979): and it is further certified under the
criteria of the Regulatory Flexibility Act
that this proposed rule, if promulgated,
will not have a significant economic
impact on a substantial number of small
entities because of the minimal cost of
compliance per airplane ($80). A copy of
a draft regulatory evaluation prepared
for this action is contained in the
regulatory dockel.

List of Subjects in 14 CFR Part 39
Aviation safety, Aircraft.
The Proposed Amendment

PART 39—[AMENDED]

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
proposes to amend § 39.13 of Part 39 of
the Federal Aviation Regulations as
follows:

1. The authority citation for Part 39
continues to read as follows:

Authority 49 U.S.C. 1354(a), 1421 and 1423:
49 U.S.C. 106(g) (Revised Pub. L. 97-449,
January 12, 1983); and 14 CFR 11.89.

§39.13 [Amended]

2. By adding the following new
airworthiness directive:

British Aerospace: Applies to Viscount Model
700 series and 800 series airplanes,
certificated in any category. Compliance
is required as indicated, unless
previously accomplished.

To prevent failure of landing gear ram feet,
accomplish the following:

A. For all Model 700 series airplanes, pre-
modification D2781:

1. Within 30 days or 120 landings after the
effective date of this AD. whichever occurs
first, inspect and replace, if necessary, main
landing gear ram feet in accordance with
Paragraph 2.0 “Accomplishment Instructions”
of British Aerospace (BAe) Viscount
Preliminary Technical Leaflet (PTL) No. 317,
dated June 10, 1986.

2. Repeat the above inspection at intervals
not to exceed 14 months or 1,600 landings.
whichever occurs first.

B. For all Model 800 series airplanes. pre-
modification F1323:

1, Within 30 days or 120 landings after the
effective date of this AD, whichever occurs
first, inspect and replace, if necessary, main
landing gear ram feet in accordance with
Paragraph 2.0 *Accomplishment Instructions
of BAe Viscount PTL No. 186, dated June 10,
1986,

2. Repeat the above inspection at intervals
not to exceed 14 months or 1,600 landings,
whichever oceurs first.

C. An alternate means of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety. may
be used when approved by the Manager.
Standardization Branch, ANM-113, FAA,
Northwest Mountain Region. :

D. Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate airplanes lo a base for the :
accomplishment of the inspections required
by this AD.

All persons affected by this directive
who have not already received the
appropriate service information from the
manufacturer may obtain copies upon
request to British Aerospace, Inc.,
Librarian for Service Bulletins, P.O. Box
17414, Dulles International Airport,
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Washington, DC 20041. This information
may be examined at the FAA,
Northwest Mountain Region, 17900
Pacific Highway South, Seattle,
Washington, or at the Seattle Aircraft
Certification Office, 9010 East Marginal
Way South, Seattle, Washington.

Issued in Seattle, Washington, on june 11,
1967.
Frederick M. Isaac,
Acting. Director. Northwest Mountain Region,
[FR Doc. 87-14280 Filed 6-23-87; 8:45 am)
BILLING CODE 4910-13-M

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Part 240
[Release No. 34-24623; File No. S7-22-87)

Voting Rights Listing Standards;
Disenfranchisement

AGENCY: Securities and Exchange
Commission.

AcTiON: Notice of proposed rulemaking.

SUMMARY: The Commission announces
the commencement of a proceeding,
including public hearings, to consider
whether to adopt a rule which would
have the effect of amending the rules of
the national securities exchanges
("exchanges™) and national securities
associations (“associations") regarding
their listing and authorization
requirements concerning shareholder
voting rights. The Commission is
proposing to amend exchange and
association rules to prohibit a
company’s common stock and equity
securities from being listed or remaining
listed on an exchange or from being
authorized or remaining authorized for
Quotation and/or transaction reporting
through an automated inter-dealer
quotation system operated by an
association (such as the National
Association of Securities Dealers
Automated Quotation (*“NASDAQ")
system) if such company issues
securities or takes other corporate
action that would have the effect of
nullifying, restricting or disparately
reducing the voting rights of existing
shareholders of the company.

DATES: Public hearings will begin at
10:00 a.m., Wednesday, July 22, 1987,
People wishing to appear at the hearings
should contact Jonathan G, Katz,
Secretary of the Commission, at the
address listed below no later than June
30, 1987. The schedule of appearances
will be announced by the Commission
shortly before the hearings commence.
Peop[e scheduled to appear should
submit the original and ten copies of

their written testimony by July 15, 1987.
Those people who do not wish to
appear, but would like to have their
views considered, should submit three
copies of their written comments no
later than July 15, 1987.

ADDRESS: Public hearings will be held in
Room 1C30 at the home office of the
Securities and Exchange Commission,
located at 450 Fifth St., NW.,
Washington, DC 20549. All written
submissions should refer to File No. S7-
22-87 and be addressed to Jonathan G.
Katz, Secretary, Securities and
Exchange Commission, at the above
address. Copies of all written
submissions and hearings transcripts
will be made available at the
Commission's Public Reference Room,
also at the above address.

FOR FURTHER INFORMATION CONTACT:
Ellen K. Dry, Attorney, Division of
Market Regulation, Securities and
Exchange Commission, Room 5032, Stop
5-1, 450 Fifth Street, NW., Washington,
DC 20549, at 202/272-2843.

SUPPLEMENTARY INFORMATION:

1. Introduction

The Securities and Exchange
Commission (“Commission”) today
announces the commencement of a
proceeding, pursuant to Section 19(c) of
the Securities Exchange Act of 1934
(“Act"),* to consider whether to adopt
Rule 19¢—4 under the Act which would
add to the rules of national securities
exchanges that make transaction reports
available pursuant to Rule 11Aa3-1
under the Act 2 and to the rules of
national securities associations * a
prohibition on an exchange listing, or an
association authorizing for quotation
and/or transaction reporting on an
automated inter-dealer quotation
system,* the common stock and equity
securities of an issuer if, on or after May
15, 1987, the issuer issues securities or
takes other corporate action that would
have the effect of nullifying, restricting
or disparately reducing the voting rights
of any common stock of such issuer
registered under section 12 of the Act.®

In accordance with section 19(c)(2) of
the Act,® the Commission hereby invites

115 U.S.C. 78s(c) {1982).

#17 CFR 240.11Aa3-1. See nole 87 infra.

? Currently. the National Association of Securities
Dealers ("NASD™) is the only national securities
association registered under section 15A (15 US.C.
780-3) of the Act.

* Currently, NASDAQ is the only such system.

515 U.S.C. 781. :

%15 U.S.C. 78s{c){2).

interested people to submit written
comments, and announces the date of
public hearings on proposed Rule 19¢—4.
The attention of interested people is
directed to materials cited or referred to
herein, copies of which are available at
the Commission’s Public Reference
Room, at the Commission's home office.
The information contained in these files
(which include all comments received in
response to the public notice of a New
York Stock Exchange (“NYSE") rule
filing regarding shareholder voting rights
as well as a summary of those
comments),? is hereby incorporated into
the record of this proceeding. A
restatement of those views is, therefore,
unnecessary. Persons wishing to
participate in this proceeding may, of
course, refer to any material previously
submitted. In addition to appearing at
the scheduled public hearings,
interested persons are invited to submit
written presentations of views, data and
arguments concerning proposed Rule
19c—4 and the issues discussed in this
release.

II. Background

In September 1986, the NYSE filed
with the Commission a proposed rule
change® pursuant to section 19(b) of the
Act ® and Rule 19b-4 19 thereunder to
modify its long-standing requirement
that every issuer seeking to list
securities on the NYSE provide one vote
for every share of common stock (“one
share, one vote rule”).}! The one share,
one vote rule has been a part of the
NYSE's listing standards for over 60
years.

The NYSE filing reflected the
culmination of a two-year deliberative
process which began in 1984, when
General Motors Corporation ("GM”)
announced its intention to issue a
second class of stock with one-half vote
per share to finance its acquisition of
Electronic Data Systems Corporation. At
about the same time, several other
NYSE-listed companies recapitalized,
issuing stock with super voting or less

7 See File Nos. S7-22-87, 4-308, SR-NYSE-86-17.

® File Nos. SR-NYSE-86-17 and 4-308. The filing
was noliced in Securities Exchange Acl Release No.
23724 (October 17, 1986), 51 FR 37529,

%15 U.S.C. 78s(b).

1917 CFR 240.19b-4,

'* The NYSE's Listed Company Manuval provides
standards that must be met by an issver in order 1o
list its securities on the NYSE. Currently, the NYSE
prohibits the listing of a class of stock having
unusual voting provisions that tend to nullify or
restrict the voting rights of a class, or that has
voting rights not in proportion to the equity interests
of the class. Accordingly. companies listed on the
NYSE must provide one vote for each share of
common stock issued. NYSE, Listed Compony
Manual section 313.00.
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than full voting rights. As a result of
these issuances, among other matters, in
June 1984, the NYSE appointed a
Subcommittee on Shareholder
Participation and Qualitative Listing
Standards (“Subcommittee™) to consider
the continued appropriateness of the
NYSE's one share, one vote rule.
Meanwhile, pending the NYSE Board of
Governors' action on any
recommendation of the Subcommittee,
the NYSE imposed a moratorium on
compliance with its one share, one vote
rule. Since the moratorium was
established, more than 46 NYSE-listed
companies have issued disparate voting
stock, or amended their charters to limit
the voting power of large shareholders
(capped vating rights plans) or holders
of recently purchased shares (tenure
voting plans), These various departures
from the one share, one vote rule are
collectively called "disparate voting
rights plans."

In January 1985, the Subcommittee
recommended permitting classes of
stock with disparate voting rights to be
listed on the NYSE if certain conditions
were mel.'2 Following publication of the
Subcommittee's recommendations,
hearings were held in the United States
Congress on the issue of one share, one
vote, among other matters.*3 At the
same time, interested members of
Congress and the Commission
encouraged the NYSE, the American
Stock Exchange (*Amex") and the
NASD to explore the possibility of
developing a uniform self-regulatory
approach to shareholder voting
standards.'® Subsequently, in June 1985,
and again in April 1987, legislation was
introduced that would have imposed a
one share, one vote rule on publicly
traded common stock regardless of the
market in which the securities were
traded.!®

12 These conditions were: (1) Approval by two-
thirds of all shares: (2) if the issuer has a majority of
independent directors, approval by a majority of
such directors. or. if the issuer did not have such a
majority, approval by all independent directors; (3)
a voting differential ratio no greater than one to ten:
and (4] the holders of the two classes of common
stock would hold substantially the same rights
except for voting power per share. NYSE
Subcommittee on Shareholder Participation and
Qualitative Listing Standards. /nitial Report—Dual
Capitalization (*Subcommittee Report”) (January 3,
1985).

13 Impact of Corporate Takeovers: Hearings
Before the Subcomam. on Securities of the S. Comm.
on Banking. Housing & Urb. Affs. 99th Cong., 1st
Sess. 1110-234 (1985).

14 The Amex's listing standards regarding voling
rights are less stringent than those of the NYSE. See
text accompanying notes 20-21, /nfra. Currently. the
NASD has no restrictions regarding voting rights.

15 In 1985, H.R. 2783, the Shareholder Democracy
Protection Act, was introduced by Congressman
John D. Dingell. Identical legislation. 5. 1314, was
introduced by Senators D'’Amato, Metzenbaum, and

In September 1986, the NYSE
submitted to the Commission its
proposal to modify its one share, one
vote standard. The NYSE proposal to
modify its one share, one vote policy is
based on several factors. First, in light of
the growing competition with the Amex
and NASD to attract or retain listings,
the NYSE believes it will be at a
competitive disadvantage if it attempls
to maintain unilaterally its voting rights
standards. Second, the susceptibility of
public companies to hostile takeover
attempts has led to a desire by NYSE-
listed corporations to adopt disparate
voting rights plans as a defensive tactic,
Third, the NYSE desires to provide
corporate issuers with flexibility in
raising capital, structuring acquisitions,
and devising their own capital structure.
Finally, the NYSE believes that
significant changes have occurred in
investment and regulatory practices,
such as improvements in corporate
disclosure requirements and the NYSE's
requirements that all domestic
companies listed on the NYSE have at
least two independent directors on their
board and have an audit committee
comprised entirely of independent
directors, which protect shareholders’
interests.

Under the NYSE's proposal, section
313 of the NYSE Listed Company
Manual would be amended to permit the
listing of a class or classes of common
stock having disparate voting rights if a
majority of the issuer's independent
directors and a majority of its “‘public”
shareholders eligible to vote have
approved the class or classes of stock.
Listed companies that have created
disparate voting rights stock during the
period in which the NYSE imposed a
moratorium on its enforcement of its one
share, one vote rule, would have two
years from the date the NYSE's proposal
becomes effective to comply with the
rule. Companies that apply for a listing
on the NYSE and have outstanding any
class of stock with disparate voling
rights must obtain the required
approvals prior to listing. No approval is
necessary if such stock: (1) Was
outstanding at the time the company
first became a public company, or (2)
was distributed pro rata among the
distributor's common shareholders in a
spin-off transaction where the
distributor is not the issuer.'®

Cranston. Neither proposal was reported out of
Committee. In 1987, Congressman Dingell
introduced the Tender Offer Reform Act, H.R. 2122,
which also would establish a one share, one vote
standard. /d,, section 3.

16 These approval requirements are different from
the conditions recommended in the Subcommittee
Report. For example, that report recommended that

Shortly after the NYSE initiated its
study of its one share, one vote rule, the
Pacific Stock Exchange (*PSE") filed a
proposed ruie change to permit its listed
companies to issue dual classes of
stock.'? Currently, Rule I, section 3(b) of
the PSE Rules requires that, in order for
securities of any class to be considered
for listing, the issuer must grant equal
voting rights per share for shareholders
of each class of common stock. The PSE
may waive this requirement, however, if
in its judgment the application merits
favorable consideration.!® The PSE
proposes to eliminate this requirement.

In December 1986, the Amex filed a
rule proposal, subsequently
withdrawn,!? to eliminate its
restrictions on the issuance of disparalte
voting rights stock.?® Currently, Section
122 of the Amex Company Guide
prohibits the listing of non-voting
common stock. It does, however, permit
the listing of common stock having less
than full voting rights.?!

On March 13, 1987, the NASD sent a
letter to the Commission in support of a
uniform rule embodying the principle of
equal voting rights for all equity security
markets with certain exceptions.* A

the maximum voting ratio between different classes
of common stock be ten to one. See note 12, supra.

17 File No. SR-PSE-B4-23. The proposed rule
change was noticed in Securities Exchange Ac!
Release No. 23970 (January 8, 1887), 52 FR 1686.
With the PSE's consent, aclion on its proposal was
deferred so that it could be considered in
conjunction with the NYSE proposal.

18 For example. this requirement has been waived
in connection with the admission of securities lo
unlisted trading privileges. See File No, SR-PSE-84-
23, Form 19b-4 at 2.

19The proposed rule chunge was noticed in
Securities Exchange Act Release No. 23951 (January
2.1987), 52 FR 1574. The Amex withdrew this rule
proposal on April 24, 1987. See letter from Delia M
Emmons, Vice President and Secretary, Amex, (o
Sharon Lawson, Branch Chief, Division of Market
Regulation. SEC, dated April 24, 1987,

2 File No. SR-Amex-86-32.

*t permission to list common stock with less than
full voting rights may be granted if the following
requirements are met:

(1) The voting ratio between shares with
disparate voting rights does not exceed 10 to I:

(2) The lower voling issue. voling separately as d
class, has the right to elect at least 25% of the board
of directors:

{3) If the percentage of outstanding common stock
represented by the higher voting stock becomes less
than 12:5%. then the lower voting class acquires the
right 1o vole with the higher voting class for the
remaining 75% of the directors;

(4) No additional stock may be issued that
diminishes the voting power of holders of lower
voting stock; and

(5) Although not required, issuers are encouraged
to provide a dividend preference for the lower
voting rights stocks.

See File No. SR-Amex-86-32.

22 aiter from Gordon S. Macklin, President.
NASD, to John S.R. Shad, Chairman, SEC. dated
March 13, 1987.
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series of meetings were then held
between the NASD, Amex and NYSE
staffs, attended by the Commission's
staff, to explore the possibility of a
uniform rule concerning voting rights
that would be proposed for adoption by
the NASD, Amex and NYSE. While the
Commission commends the varius self-
regulatory organizations (“SROs”) for
their diligent efforts to develop a
uniform rule, those meetings failed to
result in mutual agreement. The three
markets did agree, however, that, if a
uniform approach were developed it
should include a “grandfather” date of
May 15, 1987, and so advised their
members and issuers.? In addition, the
staffs of the NASD and the NYSE agreed
on the general terms of a rule that would
have prohibited issuers from issuing
securities or taking other corporate
action that nullifies, restricts, or
disparately reduces the voting rights or
existing shareholders. The NASD has
submitted to its members a proposal to
address these matters, and the NYSE
Board of Directors endorsed, in
principle, a similar approach at its June
4,1987 Board meeting.*

I1I. Summary of Comments and
Testimony on the Issue of Dual Classes
of Stock

As discussed above, the Commission
has published notice of and requested
comment on the NYSE and PSE
proposals concerning disparate voting
rights plans. The Commission also
issued a release to solicit comments on
the major issues raised by the NYSE
proposal.® Generally, the release sought
to explore the potential effect of the
NYSE's proposal, possible alternatives
or modifications to the proposal, and
whether a unform policy, providing for
either a one share, one vote standard or
any other alternative approach, can or
should be developed for all securities
markets in the United States.?

—_———————

“See Letter from John J, Phelan, Chairman,
NYSE, to Chief Executive Officers of NYSE Listed
Companies, dated May 8, 1987; letter from Benjamin
D P{ruusn. Senior Vice President, Securities
Division, Amex, to Amex-Listed Companies, dated
May 20,1987: and Press Release from NASD, dated
May 15,1987,

"The texts of the NASD and NYSE draft rules

h tve been placed in public File No. S7-22-87,

0 See Securities Exchange Act Release No. 23803

L--W(HHFTY 13, 1886), 51 FR 41715 (“November
vlease™).

“In particular, the Commission requested
comment on:

1. Whether the NYSE should be required to retain
Its one share. one vote rule:

‘IJ' Whether the NYSE's proposed standards for
dllowing dual classes of stock were adequale or
Whether they should be modified to include. for
example:

t-H] periodic reaffirmation of the dual class stock

y independent directors and/or sharcholders,

Due to the significant issues raised by
the NYSE's proposal, the Commission
held public hearings on the proposal on
December 16 and 17, 1986.%” Qver forty
people presented testimony at the Public
Hearings. In addition, the Commission
received over 185 comment letters on
the NYSE's proposal. Many of the
commentators, in both their written
submissions and oral testimony,
addressed the issues discussed above.
Although the views expressed were in
reaction to the NYSE's specific proposal,
many of the commentators also dealt
with the overall issues raised by
disparate voting rights plans. The
following is a summary of written
comments and oral testimony
addressing these issues,?®

A. Support the NYSE's Proposal

Fifty-three commentators supported
the NYSE's proposal. The primary
reasons cited in support of the proposal
are the following: (1) Sound economic
and policy reasons exist for permitting
companies to adopt disparate voting
rights plans; (2) there is no empirical
evidence that the adoption of disparate
voting rights plans affects share prices
adversely; and (3) corporate governance
matters, such as shareholder voting
rights, fall within the realm of state
rather than federal control. These
concepts-are discussed in more detail
below.??

Several commentators supported the
NYSE's proposal because they believe
the NYSE's current one share, one vote
policy places an “unreasonable
restriction” on the ability of
management to withstand a hostile

(b} a two-thirds vote of shareholders, and

[c) a minimum level of voting participation for
some or all classes of common stock:

3. Whether a uniform one share. one vote policy
should be applicable to all exchange-listed and
NASDAQ-quoted securities; and

4. Whether a uniform one share one vote policy
should be promulgated that would

(8) exempt cerfain types of companies, such as
growth or unseasoned companies, or

{b) distinguished between situations where
shareholders lose voting privileges (i.e., so-called
“digenfranchisement" situations) and cases where a
purchaser of stock never expects to have equal
voting rights.

*? Hearings Before the Securities and Exchange
Commission on "One Share. One Vote" (hereafter
referred to as “Public Hearings.”).

*The Commission staff has prepared a separate
documenl containing a detailed summary of all
written comments and oral testimony. This
document, along with the comment letters and
transcripts of the testimony, is available in File Nos.
SR-NYSE-86-17 and 4-308 at the Commission’s
Public Reference Room, 450 Fifth Street, NW.,
Washington, DC 20549,

“The comments regarding the role of state law
are summarized in section lIL.C.. infra, concerning
Commiission authority to act on the proposal.

tender offer 3° or for a family of
controlling shareholders to maintain
family control of a company that, in
order to expand, needs additional
capital.®! Furthermore, the Committee of
Publicly Owned Companies notes that
companies have used dual classes of
common stock to: (1) Facilitate the
successful absorption of an acquired
company (e.g., GM's classes E and H);
(2) protect the editorial independence of
newspapers (e.g., The New York Times
and The Wall Street Journal); and (3)
attract investors to purchase shares of
small and medium-sized companies by
issuing shares with fewer voting rights
but greater dividend rights.32
Moreover, other commentators point
out that there is evidence (hat, on
average, stock prices are not adversely
affected as a result of the adoption of
disparate voting rights plan.?2 The
Department of Justice reached this
conclusion based on various academic
studies.?* These studies, in various
ways, examined the effect on share
price of the announcement or
implementation of a dual class
recapitalization, Generally, these and
other studies found that, on average,
share price does not appear to be
affected by the creation of limited voting

30 Statement of Charles P. Johnson, Chairman of
the Board, General DataComm Industries Inc., dated
December 5, 1986, at 2, See also Statement of
American Family Corporation, dated December 2,
1988, at 4: Statement of the National Association of
Manufacturers, dated December 4, 1986, al 6.

31 See, e.g., Letter from R. Zimmerman, Chairman
and Chief Executive Officer, Hershey Foods
Corporation (“Hershey"), to Jonathan G. Katz, dated
December 1, 1986; Statement of Warren H. Phillips,
Chairman of the Board, Dow jones and Company,
Inc. (“Dow Jones"), to Secretary [of the
Commission|, dated December 2, 1986; and Fischel.
Organized Exchanges and the Regulution of Dual
Class Common Stock (March 1886), reprinted in. 54
U. Chi. L. Rev. 119 (1987) (“Fischel Study,"
submitted in conjunction with written testimony of
Gordon S. Macklin, Chairman, NASD).

32 Letter from B. M. Siegel, Executive Director,
Committee of Publicly Owned Companies, 1o
Jonathan G. Katz, dated November 5, 1986. See olso
Dow Jones Statement, supra note 31, and Letter
from Elmer W. Johnson, Vice President and General
Counsel. GM, to Jonathan G. Kalz, dated December
4, 1986. Several commentators noted that
management already can take a company private,
thereby divesting minority shareholders of their

~ voting rights. E.g.. Letter from Joseph D. Hansen,

Chairman, Committee on Securities Regulation,
New York State Bar Association ["New York Bar
Association”) to Jonathan G. Katz, dated December
4, 1986.

33 Eg., Comments of the U.S. Department of
Justice. dated December 5, 1986; Fischel Study,
supra note 31, 54 U. Chi. L. Rev. at 131,

24 See Department of Justice Comments, supra
note 33, at 13, citing Partch, The Creation of a Class
of Limited Voting Common Stock and Shoreholders
Wealth (unpublished) (forthcoming in /. Fin. Econ.)
(*Partch Study”); and Lease. McConnell &
Mikkelson, The Markel Value of Differential Voting
Rights in Closely Held Corporations. 57 J. Bus. 443
(1984).
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common stock.?® Indeed, one
commentator implied that the stock of a
company having dual classes of stock
could be valued at a premium price
because management would operate
more effectively without the threat of a
takeover.®®

B. Disapprove the NYSE Proposal

One hundred and twelve
commentators stated that the
Commission should disapprove the
NYSE's proposal. Thirty-eight of those
responses merely indicated opposition
to the NYSE's departure from its one
share, one vote rule and did not address
whether any possible modifications to
the proposal would be desirable or
whether other marketplaces should be
required to adopt a one share, one vote
rule.

Of the 112 commentators opposed to
the NYSE's proposal, 39 stated that the
NYSE proposal should be disapproved
and a uniform one share, one vote
requirement should be established for
all markets.37 In addition, a substantial
majority of speakers at the public
hearings recommended disapproval of
the NYSE's proposal and suggested that
a uniform one share, one vote
requirement be developed. In particular,
the academicians, institutional
investors, shareholder groups, state
securities regulators, and individual
shareholders, with few exceptions,
strongly supported the development of a
uniform rule. The NYSE and the Amex
both supported a uniform rule.?®

3% See Statement of Megan Partch, Professor,
University of Oregon, dated December 16, 1886 at 4,
Testimony of Professor Mikkelson, Professor,
University of Oregon, Public Hearings, at 90-91;
Fischel Study, supra note 31, 54 U. Chi. L. Rev. at
131-32.

3¢ See National Association of Manufacturers
Statement, supra note 30, at 5.

47 The remaining 35 commentators were in favor
of disapproving the NYSE's proposal but offered
suggestions on modifications or exceptions to the
proposal if it were approved. These modifications
included: increased disclosure, a sunset provision,
compensation for disenfranchised shareholders, a
supermajority approval provision, and narrowing
the NYSE's definition of public shareholder.

38 In a letter to John S.R. Shad, Chairman of the
Commission, dated September 16, 1986, John Phelan,
Chairman of the NYSE. stated that. notwithstanding
the NYSE Board of Directors' decision to allow
disparate voting rights stock under certain
condilions, the Board continues to support the one
share, one vote concept and believes it should be
preserved. He stated that the decision by the Board
to permit dual class stock reflects, among other
things, “a recognition that the [NYSE] can neither
dictate corporate governance standards for other
self-regulatory organizati nor unilaterally
maintain such standards not required by other
markel centers in today’s competitive environment.”
See also letter from Richard D. Scribner, Senior
Executive Vice President, Amex, to Jonathan G.
Katz. dated December 19, 1988,

The commentators and speakers
offered several reasons why they
believe disparate voting rights plans
should be prohibited. First, they believe
that the shareholder vote is an essential
element of corporate accountability.®®
Under this view, disparate voting rights
plans could allow a small group of
insiders to obtain or maintain effective
control of a corporation. Disparate
voting rights plans can isolate
management from the possibility of
direct shareholder action (i.e., proxy
contests) and also frustrate the workings
of other techniques in the market for
corporate control (i.e., tender offers) by
insulating management from a hostile
acquisition.*°

Commentators believed several
negative consequences would flow from
such a consolidation of control. For
example, management would become
more inefficient without the discipline of
the market for corporate control,*! and
shareholders would be deprived of the
potential premiums which have been
associated with acquisitions. Also, some
commentators were concerned that, in
the absence of an effective, credible
system of management accountability
(e.g., proxies or acquisitions),
government inevitably would be called
upon to set standards for management
actions in a manner which probably
would be less effective than the current
private methods of ensuring
management accountability.*?

A second major reason offered in
support of a uniform one share, one vote
rule was the commentators' belief that a
shareholder vote to ratify a disparate
voting rights plan does not necessarily
provide an effective safeguard against
management abuse nor a legitimate
means to protect shareholders’ rights.*

3% See, e.g., Letter from William S. Cohen, U.S,
Senator, to Jonathan G. Katz, dated December 5,
1986; testimony of T. Boone Pickens, Chairman,
United Shareholders Association, Public Hearings,
at 34849,

40 See, e.g., Statement of Elliott . Weiss,
Professor of Law, Benjamin N. Cardozo School of
Law, dated December 29, 1986, at 9.

41 Sep, e.g.. Senator Cohen Letter, supro note 39,
and Weiss Statemenl, supra note 40, at 9-10.

42 £ g, Letter from Jeffrey N. Gordon. Associate
Professor of Law, New York University, to Jonathan
G. Katz, dated December 3, 1986, at 9.

43 A substantially similar argument was
advanced in Note, Dual Class Recapitalization and
Shareholder Voting Rights. 87 Colum. L. Rev. 106,
124 (1987) (“The recapitalization defense
impermissibly transfers control of a corporation
from the shareholders to management. The vote by
which the shareholders approve the transfer is
ineffective because the individual shareholders are
insufficiently informed about the value of their
voting rights.”)

In his testimony, for example, Professor
Gordon explained what he called
“collective action” problems,** which
encompass the inherent difficulty of
small shareholders acting individually to
influence the direction of a vote. In
particular, he argued that frequently
dual class stock is made available to
shareholders in a fashion (e.g., with so-
called “dividend sweeteners") which
makes it advantageous (or less risky) for
a shareholder to accept non-voting or
lower voting stock, rather than object to
the recapitalization.*s In addition,
commentators noted that many
corporate pension plan managers may
be placed under substantial pressure by
their client corporations not to vote
against proposed corporate
recapitalization.*® Similarly, Professor
Ruback emphasized the potentially
coercive nature of a corporate
recapitalization using dual classes of
stock. He explained that, although
individual shareholders who approve a
disparate voting rights plan may know
with certainty that they will lose voting
power, they also may conclude that by
so acting they avoid potentially greater
losses.*7 If a shareholder votes to give
up voting power, he or she may lose
expected takeover premiums, .and is
subject to losses from “less efficient
management as insiders enjoy the
benefits from being insulated from the
market [for] corporate control.” *® If a
shareholder is in the minority voting
against the disparate voting rights plan,
however, at best he or she may be
disenfranchised unwillingly.*? At worst,
a situation may arise, under the NYSE
proposal, where the management
decides that a dual class
recapitalization is appropriate, a simple
majority of outstanding shares approves
a disparate voting rights plan, as
required by state law, but not the
majority of eligible “public

44 Testimony of Jeffrey N. Gordon, Public
Hearings, supra note 42, at 83.

45 Similarly, Professor Ruback pointed out that
manag! t sets the agenda and uses corpora le
funds to induce shareholders to relinquish their
vote. Testimony of Richard Ruback, Assistan!
Professor, Massachusetts Institute of Technology.
Public Hearings, at 114, 121.

46 Professor Weiss noted that institutional
investors are also subject to collective action forces.
because their voting decisions often reflect the
interests of investment managers voting the shares
rather than the interests of the beneficial owners of
those shares. Testimony of Professor Weiss. Public
Hearings, at 106,

See Report from the Chairman of the Subcomm.
on Tele., Consumer, Pro. and Fin., Restructuring
Financial Markets: The Major Policy Issues. g9th
Cong., 2d Sess. 273 (Comm. Print 1966).

47 Ryback Testimony. supra note 45. at 94. 06-97.

48 /d. at 99.

49 Gordon Testimony, supra note 42. at 8-10.
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shareholders” as required by the NYSE
proposal. Accordingly, the disparate
voting rights planis approved under
state law but the company is delisted
from the NYSE.5° In particular,
exchange offer recapitalizations have
been argued to be “inherently coercive"
and present outside shareholders with a
Hobson's choice of exchanging high vote
stock with low dividends for low vaote
stock with high dividends, especially if
the high vote stock cannot be freely
transferred. To avoid the risk that
enough outside shareholders will make
the exchange so that retained high vote
stock will be “ineffective,” shareholders
who oppose the voting rights plan
nevertheless may feel compelled to
exchange their shares for low vote
stock.5?

Some commentators also pointed out
the disenfranchising effect of dual class
recapitalizations involving the issuance
of new super voting stock with
restrictions on transferability, In this
situation, shareholders are provided
with a dividend of super voting stock
that is convertible into regular common
but has restrictions on transferability.
Management, and major shareholders,
who do not intend to sell their stock,
will retain the super voting stock, but
most shareholders eventually will
convert their super voting stock into
regular common stock as they prepare
voting stock over time will increase
disproportionately to their equity stake
in the company.

Many academic commentators also
disputed the significance of the studies
that concluded that disparate voting
rights plans do not reduce significantly
shareholder wealth, and therefore
should be permitted.52 Such

—————

*“ Ruback Testimony, supra note 45, al 124-25,
and Gordon Testimony, supra nole 42, at 9. For
evidence regarding the impact of listing on or
(f--lisnng from the NYSE, see e.g., McConnell &
Sanger. The Puzzle in Post-Listing Common Stock
Returns, 42 /. Fin. 119 (1987) (summarizing prior
ﬂ‘nd.iﬂs as concluding that: “First, stocks appear o
nse in price immediately prior to listing, Second,
stock prices appear to decline immediately
lhvr_--nhpr."): Sanger & McConnell, Stock Exchange
I::shngs. Firm Value, and Security Market
l-,ffil:i(:pf:y: The Impact of NASDAQ, 21 /. Fin. &
Ququl/fuhre Anal. 1, 22 (1986) (in the post-
N:\SIJ_AQ period, there is a statistically
ms:‘umfuiﬂnl reaction to impending exchange
l[x'nngs). Earlier, pre-NASDAQ studies include
P'urst. Does Listing Increase the Market Price of
Common Stocks, 43 /. Bus. 174, 178 (1970) (belief
|llx.n company will benefit from NYSE listing through
Oblaining & higher market price not confirmed); Van
Horne, New Listings and Their Price Behavior, 25 A
Fin. 783, 784 (1970) {listing does not appear to have
an effect on stack prices): and O’Donnell, Case
Evidence on the Value of a NYSE Listing, MSU
Business Topics, al 15-21 (Summer, 1969) (listing
enhances stock prices),

_*! Ruback Testimony. supra note 45, at 94;
(.:frdun Statement, Supra note 42, at 9,

"* 50 notes 33-35 Supra and sccompanying text.

commentators note that the disparate
voting rights plans considered in those
studies, for the most part, merely
perpetuate an existing control
relationship. Accordingly, these plans
may not be truly predictive of share
price effects when voting rights are
reduced in companies where
management did not enjoy a control
position in the companies' shares.>3 For
example, Professor Gordon notes that
the findings in the Partch Study may be
a result of the fact that most of the
companies studied already had large
insider holdings that would inhibit
hostile takeovers and, therefore, there
was no attendant loss by shareholders
of the potential gains from hostile
takeovers.54

Other academic commentators argue
that the studies do not reflect the
diminution of shareholder wealth that
occurs when shareholders lose the
control premium aspect of their stock. In
his comment, Professor Gilson contrasts
two forms of transfer of control, the
leveraged buy-out (“LBO") and the dual
class recapitalization.®® He notes that in
the LBO situation, often characterized
by companies with a small insider
group, shareholders usually receive a
larger cash premium for their shares. In
contrast, shareholders in dual class
recapitalizations usually receive only a
small dividend sweetener at best rather
than the potential control premium value
of their stock. Professor Gilson argues
that this causes the company's control
group to impose a wealth transfer from
public shareholders to themselves by
depriving the public shareholders of
their voting rights without having to pay
a marketplace-determined control
premium. For this reason, Professor
Gilson suggests that studies conclusing
that shareholder wealth is not
diminished by a recapitalization are not
necessarily relevant, because
recapitalizations nonetheless permit
transactions that benefit only the
dominant inside group, with no payment
or only a small payment to the rest of
the shareholders. Thus, studies that
conclude that disparate voting rights
plans are benign may reach an .
unwarranted conclusion because they

3 See Ruback Testimony. supra note 45, at 96-97,
54 In Professor Partch's study, she examined the
share price effect of recapitalizations on 44 publicly

traded companies that had created dual classes of
stock. In 24 of these companies, insiders controlled
50% or more of the equity before the recapitalization
oceurred. In 13 of the cases studied, insiders held 30
1o 49% of the equily before the recapitalization
occurred. In only one instance did insiders control
under 10% of the equity. Partch Study, supra note 34,
al Table A,

% See Working Paper by Ronald J. Gilson,
Professor, Standford Law School, dated January 4,
1987 (“Gilson Paper”).

fail to compare the stock price effects of
such plans with their closest effective
substitute, i.e., a leveraged buy-out or
repurchase that could afford a
substantial premium. Professor Gilson
concludes that dual class transactions
should be prohibited, but not the public
offering by an existing company of a
new class of limited voting or non-voting
stock, because this allows new capital
to be raised without diluting the control
of the current shareholders. “[S]uch a
public sale neither reduces the voting
rights of existing public shareholders,
nor strengthens the position of the
dominant group” and thus is not
coercive.58

Many of the commentators who were
in favor of disapproving the NYSE's rule
proposal also recognized the difficult
competitive position the NYSE has been
placed in, and indicated support for a
universal one share, one vote rule across
all marketplaces.5? They believe that
the Commission should initiate
rulemaking to require all exchanges and
the NASD 58 to adopt a one share, one
vote listing requirement.

These commentators offered several
ideas for exemptions to such a uniform
rule. For example, Senator Metzenbaum
suggested that the rule take into
consideration the special circumstances
of start-up companies, family-owned
companies and corporate spin-Offs. In
addition, he believes the rule should
provide a reasonable period of time for
non-complying companies to conform
their procedures. The Section of

‘Corporation, Banking and Business Law

of the American Bar Association
(“*ABA") suggested that if the
Commission were to adopt a uniform
rule, it should exempt: (1) Foreign
issuers whose voting rights are lawful in
the jurisdiction of incorporation or
where its principal place of business is
located; (2) shares issued in connection
with a financing or acquisition; (3)
disparate voting rights plans existing as
of the date of effectiveness of any such
rule; (4) disparate voting rights plans in

38./d. at 42.

57 See, e.g., Letter from Howard M. Metzenbaun,
United States Senator, Committee on the Judiciary,
to Jonathan G. Katz, dated December 4, 1988. Sce
also letter from Edward V. Regan, State
Comptroller, State of New York, to Jonathan G.
Katz, dated December 5, 1986. As noted above. 39 of
the 112 commentators in favor of disapproving the
NYSE proposal supported a universal one share,
one vote rule for all markets.

58 Certain of these c tators rece ded
that any rulemaking focus. with respect to the
NASD, only on National Market System companies.
The term "national market system security” is
defined in Rule 11Aa2-1 (17 CFR 240. 11Aa2-1) to
mean “any equily security which is designated as
qualified for trading in a national market
system . .. "
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existence at the time the issuer makes
an initial public offering of its shares;
and (5) any disparate voting rights plan
containing a sunset provision.®®

C. Commentator’s View of the
Commission’s Authority to Act

Twenty-seven commentators
addressed whether the Commission had
the authority to act in this area outside
of simply approving the NYSE's
proposal. A majority of the academic
commentators and speakers generally
believe that the Commission has the
authority to disapprove the NYSE's
proposal and require the SROs to adopt
a uniform rule. For example, former
Commissioner Karmel argues that
Section 19 of the Act provides the
Commission with authority to amend
SRO rules, and that, because listing
standards are SRO rules, the SROs
cannot change their listing rules without
Commission approval.®?

Furthermore, Professor Karmel
believes that Commission authority to
establish uniform standards can be
derived from the proxy requirements of
section 14 of the Act,®* which presumes
the existence of shareholders' right to
vote and entrusts the exchanges with
the task of according fair suffrage, and
the Williams Act,®2 which establishes a
principle of neutrality in the
Commission's regulation of tender
offers. Finally, Professor Karmel reasons
that the Commission also can, pursuant
to Section 11A of the Act,®? identify
trading characteristics, such as voting
rights, 5 as criteria for securities
qualified for trading in the national
market system.

Professor Seligman also argues that
fair corporate suffrage is a concept that
has been emphasized to different
degrees in the Act, the Securities Acts
Amendments of 1975 (1975
Amendments’),®5 and the Williams Act.

59 Letter from Lewis S. Black, Jr., Chairman,
Federal Regulation of Securities Committee, and
Kathleen A. Warwick. Chairman. Task Force on
NYSE Listing Requirements, ABA, to Jonathan G.
Katz. dated December 31, 1986, The ABA letter
primarily addresses the Commission's authority to
disapprove the NYSE's proposal and adopt a
uniform standard. See, text accompanying notes 74-
78 infra.

%0 Testimony of former Commissioner Roberta
Karmel, Professor of Law, Brooklyn University
School of Law. Public Hearings, at 110. Former
Commissioner Longstreth also supported this
argument, Longstreth, Unbundled Vote: Last Nail or
overlure to change, Legal Times. May 6, 1985, al 22.

** 35 U.S.C. 78n.

62 Sections 13(d) and (e) and 14(d}-{f). 15 U.S.C.
78mld) and (e) and 78n{dj{f).

$4151.5.C. 78k-1.

¢4 Karmel Testimony. supra note 60, at 158.

&5 public Law 84-29, 89 Stat. 97 (1975),

He concludes that the protection
inherent in proxy regulations and the
requirement of independent directors
would be destroyed without
shareholders having the right to vote.®®

Andrew Klein, former Director of the
Division of Market Regulation, argues
that exchange listing and delisting
standards are rules of an exchange
under the Act and that the Commission
always has had the power to amend
these rules, as well as similar rules of
the NASD.87 Mr. Klein specifically
addressed the ABA's contention 8 that
section 19(a) does not provide the
exchanges any authority to enforce
compliance by issuers with their rules,
the Act or rules thereunder and that,
similarly, section 19(h) does not provide
the Commission the authority to
sanction an exchange for failure to
enforce compliance by an issuer with its
rules, the Act or rules thereunder. In Mr.
Klein's view, this ignores the fact that
SROs are required under sections 19(g)
and (h) to comply with the Act and all of
their own rules. Accordingly, SROs have
a duty to comply with their own listing
and eligibility rules and must refuse to
list or quote securities that fail to meet
their initial and continued listing or
quotation criteria. In addition, a variety
of other commentators also argued that
the Commission has authority to act in
this area.®?

In contrast, several commentators
took the position that the Commission’s
ability to act in this area is limited either
as a matter of authority or policy. They
argue that, because the states
traditionally have regulated corporate
governance matters, such as voting
rights,”® the Commission's role in

¢ Professor Seligman indicated that the
Commission probably has the authority to impose a
uniform rule under-either section 11A. section 14(a)
or the Williams Act. Testimony of Joel Seligman,
Professor, University of Michigan Law School,
Public Hearings. at 101-02, 109.

7 | etter from Andrew M. Klein to John S.R. Shad,
Chairman, SEC, dated February 19, 1987.

8 See text accompanying notes 76-77, infra.

5% See, e.g., Testimony of Marc L. Steinberg,
Professor, University of Maryland School of Law;
Public Hearings, at 104 (“[T}he SEC clearly has the
authority under section 19(c) of the [Act], to require
the exchanges and the over-the-counter NASDAQ
market to have a one share, one vote rules."):
Testimony of F. Daniel Bell. 111, President. North
American Securities Administrators Association,
Public Hearings, at 423-24 ("We do believe that
under the [Act), particularly with regard to the
proxy solicitation rules and the disclosure
requirements . . . there is clear precedent and
authority . . . [for the Commission to act].”

0 Statement of Senator Kassebaum, dated
December 5, 1986, at 1; New York Bar Association
Letter, supra note 32 at 1: and Statement of Richard
H. Troy, Vice President, American Society of
Corporate Secretaries. Inc. ("ASCS"), dated
December 17, 1988, at 5-6. In this connection,
commentators frequently note & remark by Stephen
Paradise, former Assistant Counsel to the Senate

regulating issuers is limited to imposing
disclosure requirements.”" For example,
former Commissioner Sommer,
representing the Alliance for Corporate
Growth, testified:

The singular characteristic of the state
laws governing [the distribution of
voting power among contributors of
capital to corporations] has been the
freedom accorded entrepreneurs,
contributors of capital, promoters and
other concerned with the organization
and structure of corporations to fashion
the relationship between capital and
control in the manner best suited to the
enterprise . .. ."?

Similarly, Senator Kassebaum argued
that, because corporate characters are
issued under the authority of the state of
incorporation, restrictions placed on
matters that are inherently fundamental
to a corporation's existence, such as
governance and capitalization, should
be the responsibility of the state of
incorporation.”?

The ABA set forth the most extensive
arguments that the Commission lacked
authority to require the exchanges and
the NASD to impose a one share, one
vote listing standard. The ABA argues
that if the Commission were to impose
uniform voting standards across all
securities markets, it would, in effect, be
establishing a federal corporation law of
voting rights. In the ABA's view, such an
approach is beyond the Commission’s
authority under section 19(c).”* The
ABA primarily looks to statutory
changes and the accompanying
legislative history of the 1975
Amendments. First, the ABA noted that
former section 6(c) was replaced by the
1975 Amendments with section 6(b)(5).
which provides that—

The rules of the exchange [must not be|
designed to . . . regulate by virtue of any
authority conferred by this title matters not

Banking, Housing and Urban Affairs Commillee.
concerning adoption of the 1975 Amendments:

{l|n drafting these new sections of the law which
give the SEC power over exchange rules, I can tell
you there never was any intent to go into this
[corporate governance] area. The Congress would
look at it as a grave breach of Congressional intent,
and that is all | intend to say about that. Symposium
on Federal and State Roles in Establishing
Standards of Conduct for Corporate Managemenl.
31 Bus. Law. 1091, 1096 (1975).

71 ASCS Letter. Supra note 70, at 6: and
Testimony of A.A. Sommer, |r., on behallof
Alliance for Corporation Growth, Public Hearings.
al 383-84.

72 Sratement of Alliance for Corporate Growth,
dated December 17, 1986, at 5-6. -~

78 Senator Kassebaum Statement, supra note 70.
at 1. See also New York Bar Association Letter.
Supra note 32, at 2-3. and National Association of
Manufacturers Statement. sgpra note 30, ut 2-3-

74 ABA Letter, supra note 59. at 3-4.
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related to the purposes of this title or the
administration of the exchange.™®

The ABA believes that the legislative
history indicates that Congress intended
to limit the exchanges' use of their
statutory self-regulatory authority to
those areas directly related to the
purposes of the Act. From this, the ABA
concludes that exchange listing
requirements are private contractual
agreements not generally subject to SEC
review.

The ABA believes this conclusion is
reinforced by the addition of sections 19
(g) and (h) by the 1975 Amendments.
The ABA noted that section 19(g) does
not provide the exchanges any authority
to enforce compliance by issuers with
their rules, the Act or rules under it.
Similarly, in the ABA’s view, section
19(h) does not provide the SEC authority
to sanction an exchange for failure to
enforce compliance by an issuer with
the exchange’s rules, the Act, or rules
under it. The ABA interprets sections 19
(g) and (h) of the Act and the legislative
history accompanying it as signifying
Congressional intent to take the
exchanges out of the business of
enforcing compliance by issuers and,
therefore, taking away this area of
responsibility from the Commission.?#
Under this view, the Commission’s
authority to review listing standards is
limited to the purpose of ensuring that
they do not permit unfair discrimination
between issuers.”? Finally, the ABA
does not believe that the Commission's
authority under Section 11A of the Act
to develop a national market system
provides it with authority to mandate a
uniform voting rights policy.7®

IV. Discussion
A. Proposed Rule 19c—4

The NYSE's proposal raises many
difficult and complex issues regarding
the regulation of voting rights plans
under the federal securities laws. As the
broad range of comments and testimony
discussed above indicates,
commentators have expressed concern
over the implications of the NYSE's
proposed modification of its one share,
one vote rule for corporate

7% 15 U.S.C. 78f(h)(5),

7% ABA Letter, supra note 59, ut 9.

*7 Id. a1 13. This line of analysis essentially
mirrors that of Alton Harris, minority counsel for
the Senate Subcommittee on Securities in 1975,
Harris, SEC Holds Hearing on Proposal to Alter
Rule on Voting Stock. Lege! Times, Dec. 22, 1966,

"™ 1d. 41 14-15. Former Commissioner A.A.
!?mg\mer stated his opinion that the Commission's
hslmg standard oversight authority extends only to
Quantitative {e.g. float requirements, minimum
capitalization, etc.), not qualitative, requirements.

S'n_,mar;mr Testimony, Public Hearings, supra note 70,
ard o

accountability, tender offer defensive
tactics, competition among the SROs
and the rights of majority and minority
shareholders, among other matters.

Until recently, disparate voting rights
plans were primarily used by smaller
companies, in which the founders had,
for example, gone public with a
weighted voting scheme to allow them
to maintain control as the company
grew. In the 1980s, however, corporate
bidders targeted larger and larger
companies, and disparate voting rights
plans became an additional defensive
tactic in response to the threat of
possible hostile tender offers. At the
same time, competition for listings
increased among the NYSE, Amex and
NASD.?® The NYSE cited this new
environment as a reason for submitting
a rule proposal to allow listed
companies to adopt disparate voting
rights plans.®° Accordingly, the NYSE
argues that, but for these competitive
pressures, it would prefer, on balance, to
retain a one share, one vote policy.

The Commission believes that before
it determines whether the NYSE and
PSE proposals should be approved, and
in light of the issues raised by the public
hearings, it would be appropriate to
consider fully the alternative of adopting
a uniform policy concerning disparate
voting rights plans. In this connection,
the Commission believes additional
focus on the impact of different means
of distribution of disparate voting stock
is appropriate. Although the
Commission does not believe that low-
voting or non-voting stock is per se
inappropriate, it is concerned that, in
many circumstances, the method of
issuing low-voting or non-voting stock
may disenfranchise existing
shareholders in a manner calculated to
avoid the discipline of the market and
that is inconsistent with the
requirements of the Act.

79 At the very leasl, some issuers were
sufficiently concerned about the potential effects of
a hostile acquisition tha! they were willing to adapt
disparate voting rights plans, even if such action
meant that they would have to forego a NYSE
listing, because they were otherwise satisfied with
the quality of the markets available on the Amex
and NASDAQ.

"0 It is important to note the potential significance
of the NYSE proposal. For example, although
securities with disparate voting rights have been
traded on the Amex and quoted on NASDAQ, the
major wealth of shareholders continues to be
represented by NYSE-listed securities. As of
December 31, 1986, the market value of shares listed
on the NYSE was approximately $2.2 trillion,
whereas the combined market value of Amex and
NASDAQ securities was only $405.7 billion. Thus,
the NYSE proposal has the potential for much
greater consequences that the ability of generally
relatively smaller companies 1o list non-voting stock
on the Amex or have such stock authorized for
quotations on NASDAQ.

The Commission preliminary agrees
with the suggestion of many
commentators that there may be valid
business and economic reasons for the
issuance of common stock with limited
voting rights in arm’s-length
transactions. For example, the
controlling shareholders of a closely
held corporation may only be willing to
raise equity capital through an initial
public offering if they are assured of
continuing control of the corporation.
The addition of equity capital may be
helpful to that enterprise and yet in no
way disadvantage shareholders who
purchase shares with limited voting
rights with full knowledge of their lack
of voting power. The market may, in
fact, value the assurance of the
continuity by a management or founding
group that has the market's confidence
as particularly well-suited to further the
corporation’s affairs. Similarly, a public
corporation where management enjoys
effective voting control may wish to
raise equity capital for expansion
through issuance of non-voting or lesser
voting stock rather than burdening the
company with additional debt. Again,
all shareholders purchasing a new issue
of limited voting stock in the public
offering are fully aware of their lack of
voting power, both individually and
collectively, at the time they purchase
the stock. Finally, the Commission
preliminarily believes that the issuance
of lesser- or non-voting stock in
connection with a business combination,
where the lesser-voting stock provides
for dividend payments or other
substantive rights that are based on the
assets or performance of the acquired
company, meets legitimate business
needs.

The Commission also preliminarily
believes, however, that more troubling
questions are raised by certain
disparate voting rights plans, including
those involving the issuance to existing
shareholders of super-voting shares or
rights, the issuance of non- or low-voting
shares through an exchange offer for the
outstanding higher voting shares or the
adoption of a capped voting rights plan
or a tenure voting plan. In these cases,
shareholders generally have purchased
stock in a company at a time when, in
the aggregate, public shareholders had
voting control of the company or at least
the potential to obtain control in the
future if insiders sold their shares, As a
result of the disparate voting rights plan,
this actual or prospective control may
be lost and public shareholders may be,
in effect, disenfranchised. Thus, the
Commission's proposal focuses on the
process by which certain disparate
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voting rights plans are created, not the
issuers's capital structure, per se.

The Commission recognizes that,
under state law, disparate voting rights
plans generally require a shareholder
vote. Moreover, the NYSE proposal
assures thal a majority of the “public”
shareholders must concur in the
proposil. Nevertheless, the Commission
is concerned that the effect of that vote
is to disenfranchise permanently the
minority shareholders who vote against
such a proposal. Those shareholders
purchased shares in the company with
the understanding that the shares would
be accompanied by meaningful voting
rights. The diminution or limitation of
this right raises serious concerns under
the investor protection and fair
corporate suffrage policies of sections
6(b)(5), 15A(b)(6) and 14 of the Act.

The Commission also is aware of the
“collective action" limitations noted by
commentators that may make defeating
an issuer proposal difficult even under
the NYSE proposal. In particular,
management sels the agenda and can
use corporate funds to lobby
shareholders for its proposal. For
example, shareholders might approve a
disparate voting rights plan in order to
avoid increased use of debt financing by
the corporation proposing the plan, even
if they would have preferred that the
corporation raise funds by issuing low-
voting stock, if the latter alternative is
not made available by management.!
The Commission also takes note of
concerns over the potential for pressure
to be placed on managers of corporate
pension plans in the shareholder voting
process.®? These collective action
concerns do not, in the Commission’s
view, suggest that shareholders would
invariably be powerless to defeat voting
rights plans under an approach such as
the NYSE proposal. The shareholder
voling process may not be fully effective
to prevent adoption of voting rights
plans that disenfranchise shareholders
without appropriate compensation for
their loss of voting rights.

The Commission believes that the
empirical evidence regarding the stock
price impact of disparate voting rights
plans requires further consideration. On
the one hand, studies indicate that lower
voting stock trades at a discount from

*! Under the NYSE proposal, shareholders also
may believe that NYSE listing is valuable and be
concerned that if a disparale voling rights is
approved by a majority of the stockholders, as
required under state law, but not by a8 majority of
the public stockholders, as the NYSE would require,
the corporation will choose to adop! the plan and
dedist from the NYSE.

BE Sees infro, ul 37,

superior voting stock of the company.?3
On the other hand, economic studies
generally have not demonstrated any
statistically significant wealth
reductions, on average, measured
relative to pre-existing prices, for
existing shareholders resulting from the
adoption of voting rights plans.®* Such
studies do not disprove, however, the
existence of significant negative price
effects for some companies, perhaps as
a result of disenfranchisement, coupled
with positive price effects for other
companies for whom disparate voting
rights plans serve valuable purposes.®3
Further empirical work may be useful in
establishing the extent to which certain
dual class voting structures are
beneficial, or at least not harmful to
stockholders, while others may have
adverse price effects, perhaps because
they disenfranchise stockholders in a
manner that raises concerns under the
Act. In addition, the unanimous
opposition to the NYSE proposal on the
part of those public pension plan
managers either commenting or
appearing at the hearings suggests that
the collective action limitations noted
above can result in the
disenfranchisement of shareholders
without remuneration comparable to
that which would result from market-
mediated transactions such as buy-outs
or repurchases.

Finally, the Commission recognizes
the competitive pressures that have led
the NYSE to propose to modify its rule.
Through facilitating the development of
a national market system, the
Commission has been a strong supporter
of competition among markets. The
Commission believes that this
competition enhances market efficiency
and reduces costs. Without suggesting
that this competition inevitably results
in SRO market regulators moving to the
lowest regulatory common denominator,
the Commission observes that many
major corporations have expressed
concern regarding the potential of a
hostile takeover bid and that such
concern may lead some corporations to
adopt disparate voting rights plans as a

83 See, e.g, Gordon Statement, supra note 22, at 2;
Levy. Economic Evaluation of Voling Power in
Common Stock, 38 /. Fin. 79 (1982); Lease,
McConnell and Mikkelson, The Market Value of
Control in Public-Traded Corporations. 11 /. Fin,
Econ. 439 (1983); and Ruback, An Economic View of
the Market for Corporate Control, 8 Delaware J.
Corp. Low 613-25 (1984).

54 See notes 34-35, supra.

5 In this regard, it may be particularly important
to evaluate more carefully whether these studies,
and their methods of calculating net-of-market
returns, fully capture the unusual nature of the
companies which have adopted disparate voting
rights plans in the past (e.g.. high-growth companies
with significant insider holdings).

takeover defense. The Commission
concurs with the NYSE's perception thal
in such an environment many
companies may choose to delist
primarily to implement disparate voting
rights plans for defensive purposes. The
Commission believes that marketplace
competition should emphasize price and
service competition, not the provision of
safe havens from hostile acquisitions.®s
According, the Commission believes it
is appropriate to commence a
proceeding to add to the rules of the
national securities exchanges that make
transactions reports available pursuant
to Rule 11Aa3-1%7 and national
securities associations to require the
delisting or deauthorization of issuers
who issue securities or take other
corporate action that results in the
disenfranchisement of existing
shareholders. The proposed Rule 19¢-4
reflects concepts agreed to in principle
by both the NASD and NYSE Boards.
Under proposed Rule 19¢—4, the rules
of exchanges and associations,
respectively, would be amended to
prohibit them from listing or continuing
to list, or from authorizing for or
continuing quotation and/or transaction
reporting through an inter-dealer
quotation system, any of the common
stock and equity securities of an issuer
that, on or after May 15, 1987 88 issues

86 The Commission believes that Professor
Fischel's argument—that if a one share, one vote
standard were desirable. marketplaces with such a
standard would attract more issuers—may ignore
certain agency-principal problems, recognized by
Professor Fischel in other analyses, that create a
fundamental conflict of interest for managers in
responding to hostile takeovers. See Fischel Study.
supra note 31, 54 U. Chi. L. Rev. at 131-32.

87 By defining, for purposes of Rule 19¢-4, a
“national securities exchange' as an exchange that
makes transactions reports available pursuant to
Rule 11Aa3-1 under the Act, the Commission is
excluding the Intermountain ("ISE") and Spokane
(“SSE") Stock Exchanges from coverage under the
proposed Rule. The Commission believes this is
appropriate because the ISE is now dormant and
the securities listed on the SSE generally are not
perceived 1o have a widespread national investor
interest. In addition, the Commission notes that,
while Rule 19¢-4 would not apply to the Chicago
Board Options Exchange, Incorporated [*CBOE")
because it currently does not trade common sloc}fs‘.
if. and when, the CBOE's proposed rule change (SR~
CBOE-85-50) to trade stocks is approved, Rule 19¢-
4 would cover the CBOE.

88 Voting rights plans adopted prior to May 15,
1987, will not be affected by proposed Rule 19¢-4 In
addition, the Commission believes that itis
appropriate to grandfather, from the prohibitions of
the Rule, those companies that have filed proxy
material with the Commission regarding the
adoption of voting rights plans on or prior to May
15, 1987. The Commission preliminarily believes.
however, that this exception should be limited to
companies who move forward in a reas.om'lblc_
period of time 1o implement their recapitalization.
Companies that received shareholder approval for a

recapitalization to occur at an undetermined dul_c in
Continued
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any securities, or takes other corporate
action, that has the effect of nullifying,
restricting, or disparately reducing the
voting rights of shareholders of an
outstanding class or classes of common
stock registered pursuant to section 12
of the Act.®? Proposed Rule 19¢c—4 also
will provide a certain degree of
flexibility by permitting an exchange or
association to issue rules, subject to
Commission review pursuant to section
19(b) of the Act, that would specify the
types of securities issuances or
corporate actions covered by, or
excluded from, the prohibitions
contained in Rule 19¢—4.%9

The inclusion of the phrase “other
corporate action” is intended, in part, to
make clear that the attachment of
restrictive covenants on shares of
existing stock which would immediately
or in the future nullify, restrict, or
disparately reduce the voting rights of
some or all of the holders of common
stock also would require delisting. An
example of a situation which the
Commission believes would require
delisting is if an issuer issued superior
voting shares as stock dividends.®!

the future would not meet the grandfather
requirement. The Commission believes that it would
be inappropriate to extend the grandfather
exception to companies who have not al least taken
the step of presenting the stock issuance for
shareholder vote: We note that the securities
markets and the corporate community have been
aware of the possibility of the Commission taking
action to restrict the issuance of dual class stock at
least since December 1986, Furthermore, the Amex,
NASD, and NYSE have each notified their issuers
that May 15 would be the grandfather date for any
uniform rule proposal made by the Amex, NYSE
and NASD. See note 23 supra. Thus. issuers have
had ample warning concerning a possible restriction
on recapitalizations. Nevertheless, the Commission
recognizes that it may be difficult to undo a
disparate voting rights plan. Accordingly, the
Commission preliminarily believes it is in the best
interest of issuers, shareholders and the
marketplace to apply the prohibitions of the Rule as
of May 15. 1987. The Commission specifically
requests comment, however, on whether an earlier
"grandfather” date would be appropriate and
specifically rejects any suggestion of & later
grandfather date inasmuch as the mere possibility
of later date would provide an incentive for delay in
these proceedings.

15 US.C. 781,

"¢ Under section 19{b), if an exchange or
association submits such a rule, policy, practice or
interpretation to the Commission for review, in
order to approve it, the Commission must find that
such rule, policy. practice or interpretation is
consistent with the protection of investors and the
public interest, and, generally, in furtherance of the
purposes of the Act.

*! Usually, shareholder dividends of superior
voling stock require conversion to the low-voting
stock prior to transfer. thus resulting in the steady
accretion of voting control to insiders. Even where
na restrictions on transfecability are i d
however, the Commission is concerned that the
super-voling shares may be issued as a part of a
l\vo-sh’p‘ transaction whereby voting control of the
torporalion is acquired without purchasing a
proportionate percentage of the issuer's equity.

Similarly, the Rule would require
delisting or deauthorization if the issuer
recapitalized in a manner whereby
existing shareholders are offered lower
voting stock with higher dividends in
return for stock with higher voting
rights. In these cases public
shareholders who, in the aggregate,
enjoyed voting control of a company,
would have their voting control
devalued or eliminated. In addition, the
Rule would require delisting if the issuer
issued securities or took other corporate
action that conditions the voting rights
of shares based upon the amount of
shares owned or period of time the
shares have been held.?2 The
Commission preliminarily believes that
the above transactions may seriously
disadvantage public investors, and be
otherwise inconsistent with the
purposes of the Act.

On the other hand, the Commission
preliminarily believes that the terms of
the Rule generally would permit initial
public offerings ** or subsequent
offerings of stock with equal, lesser or
restricted voting rights, because
shareholders willingly purchase such
shares with knowledge of the stock's
limitations.?4

Similarly, the issuance of stock with
equal, lesser or restricted voting rights
to effect an acquisition for a bona fide
business purpose also would be
permitted under proposed Rule 19c—4.9%
Moreover, traditional control provisions
that are designed to provide senior
securities holders (e.g., debt or perferred
stock) with added protection or control
in the event of a corporation’'s failure to
meet its payment obligations regarding
those securities would be unaffected.®®

»2n this scenario, management, over time, will
accrue greater and greater control merely by
holding their shares. Thus, public shareholders at
the time of the recapitalization will, in effect, be
disenfranchised.

#9The Conumission is concerned. however, about
the potential disenfranchising effect of certain two-
step transactions. Specifically. where an issuer or
related entity has gone private during the two years
preceding the offering, the Commission
preliminarily believes that such issuer, upon the
offering, has taken action to nullify its shareholders’
voling rights.

#4This that the subsequent i e has
no conditions which affect the rights of existing
shareholders. Subsequent issuances of additional
common stock with the same voting rights as
existing common stock would not be prohibited by
the rule.

5 In this connection, we believe the merger into a
shell corporation or a substantially smaller
corporation for the purpose of disparately reducing
the voting rights of public shareholders of the
original corporation would violate the prohibitions
contained in Rule 19c—4 and require delisting.

%6 See proposed Rule 19C-4{(c){4). In addition, the
Commission, of course. recognizes that, in
conunection with various types of perferred stock or
debt securities issued lo institutional investors,
security arrangements have been designed to

The Commission, notwithstanding its
extensive discussions with the Amex,
NASD and NYSE, has not identified
other specific instances where there is a
bona fide business purpose for the
issuance of disparate voting rights
securities and where such action does
not act to disenfranchise existing
shareholders. Nevertheless, the
Commission recognizes the potential
that corporate issuers may identify
additional non-disenfranchising
transactions. Therefore, in order to
enhance clarity, the Rule explicitly
recognizes that the SROs may except,
by rule, any such issuances. While the
SROs already have such authority under
section 19(b) of the Act, subparagraph
(d) of Rule 19¢—4 is intended to
emphasize the Commission's desire not
to restrict unduly appropriate corporate
action.

Under proposed Rule 19¢c—4, if an
issuer were to issue disparate voting
securities that were considered to be
prohibited by the terms of the Rule, no
common stock or equity securities of
that issuer could be listed on an
exchange or authorized to be quoted on
an automated inter-dealer quotation
system. The term “‘equity security,” as
defined pursuant to Rule 3a11-1 under
the Act, would include limited
partnership interests and any debt
security convertible into common stock.
The Commission requests comments as
to whether Rule 19¢—4 could and should
be more narrowly drafted to focus
exclusively on common stock and other
securities directly involved in the
disenfranchising actions triggering
delisting. The Commission also invites
comments on whether the Rule should
be more broadly drawn to require the
delisting of all debt securities [not only
convertible debt) of an issuer that has
violated the Rule's standard. Further, the
Commission solicits comments on
whether certain issuers or securities
should be explicitly included or
excluded from the proposed Rule.®” For

provide those investors with protection of their
investment in the event of a fundamental corporate
change such as a merger or sale of assets. As a
general matter, the G ission preliminarily
believes that such protections could be structured
as default or redemption provisions and, therefore,
would not trigger the applicability of proposed Rule
19¢-4. Nevertheless, the Commission solicits
comment on whether a specific exception for these
types of arrangements is necessary and appropriate
and how such an exception can be structured so s
to avoid permitting transactions that potentially
disenfranchise existing shareholders.

27 The Commission requests comment on whether
insurance companies. because of their stockhelder
structure or the state regulatory framework imposed
upon them, should be specifically excluded from
Rule 19¢-4.
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example, some securities, such as those
issued by the Federal National Mortgage
Association, and securities issued
pursuant to a court decree such as may
occur in a reorganization, may carry
disparate voting rights. Accordingly, the
Commission solicits comment on
whether these or other types of
securities should be specifically
excluded from the restrictions embodied
in Rule 19¢—4 or can be more
appropriately addressed through the
exemption clause of the Rule.
Furthermore, as proposed, Rule 19¢—4
applies only to "domestic’ issuers.®8
The Commission requests comments on
whether or not it is appropriate to
extend the application of the Rule to all
issuers,

Proposed Rule 19¢-4 would
permanently preclude a company that
issues disparate voting securities
violating the Rule’s standard from
having any of its common stock or
equity securities listed on an exchange
or authorized for quotation on
NASDAQ. Since the Commission
preliminarily believes such a ban can
prevent situations where an issuer, for
example, effects a coercive
recapitalization to ward off a hostile
tukeover, delists from an exchange,
recapitalizes back to a one share, one
vote form and then reapplies for listing,
the Commission is concerned that such
a permanent bar could unduly burden
companies and ultimately harm
shareholders. Accordingly, the
Commission solicits comment on
whether an issuer should be able to
“cure” the prior disenfranchisement of
its former shareholders by recapitalizing
lv a permitted form of capitalization
and, if so, whether it should be forced to
wait a set period of time (five years, for
example) after such a cure to prevent
abuse of the Rule.

Finally, commentators are requested
to discuss whether there are preferable
allernative formats to proposed Rule
19c¢—4. For example, the Commission
solicits comment on whether proposed
Rule 19¢—4 is preferable to a uniform
rule similar to the NYSE proposal, as
well as comment on whether the two
approaches usefully can be combined.

B. Commission Authority

The Commission believes that in
proposing Rule 19¢—4 it has met the
statutory standards necessary to add to
the rules of an SRO as set forth under
section 19(c) of the Act. As discussed
above, however, certain commentators
have raised questions concerning the

“# A “domestic” issuer for purposes of proposed
Rule 19¢—4 is an issuer that is not a “foreign private
issuer” as defined in Rule 3b-4 under the Act.

Commission's authority to amend any
SRO listing standard pursuant to its
section 19(c) authority. For the reasons
discussed in more detail below, the
Commission has concluded that
proposed Rule 19¢—4 is consistent with
the Act and in furtherance of the
objectives of sections 6, 114, 14, 15A, 19
and 23 of the Act. In brief, the
Commission believes that proposed Rule
19c—4 is a means reasonably designed to
prevent potential disenfranchisement of
shareholders. As such, the Commission
does not believe that the Rule
impermissibly intrudes upon areas
traditionally subject to state corporate
law. Under the proposed rule, the full
panopoly of corporate capital structures
is still available to issuers; only certain
methods of implementing these capital
structures are precluded.

1. Rules of an SRO Are Covered by
Section 19(c)

Section 19(c) of the Act grants the
Commission authority to amend the
rules of an SRO as it "deems necessary
or appropriate * * * in furtherance of
the purposes of [the Act].” The term
“rule” is defined in section 3(a)(27) of
the Act 99 to include “stated policies,
practices, and interpretations of such
[exchange or association] as the
Commission, by rule, may determine to
be necessary or appropriate in the
public interest or for the protection of
investors to be deemed to be rules of
such [exchange or association].” In turn,
the terms "'stated policies, practices or
interpretations™ are defined as including
“any statement * * * that establishes or
changes any standard, limit or guideline
with respect to (i) the rights, obligations
or privileges of specified persons, or
* * * persons associated with specified
persons.” 199 “Specified persons”
include “all participants in or persons
having or seeking access to facilities of
[exchanges or an association].?°! Listing
standards or eligibility criteria clearly
are statements establishing standards or
guidelines with respect to the
obligations and privileges of issuers
seeking access to the exchanges' or
NASDAQ markets,*°2 Thus, the listing

9915 U.S.C. 78¢c(a) (27).

10017 CFR 240.19b—4.

101 See release adopting Rule 19b—4 under the Act
(17 CFR 240.19b-4), Securities Exchange Act
Release No. 11604 (August 19, 1975).

192 The slatute makes clear that “issuers™ were
among the class of persons who would be subject to
SRO rules and protected by the Act's requirements
regarding SRO action. See sections 6(b)(3). 6(b)(4),
6(D)(5}, 15A(b)(4), 15A(b}{(5). and 15A(b){6) of the
Acl

requirements of the exchanges and
NASDAQ eligibility criteria are “rules”
that the Commission may amend under
section 19(c) if to do so would be in
“furtherence of the purposes of [the
Act].” Indeed, until the submission of
the NYSE's proposed modification of its
one share, one vote policy, revisions to
exchange listing and NASDAQ
eligibility criteria were routinely
submitted to the Commission for its
review and approval under section
19 198 without substantial comment
regarding the Commission's
authority.*** Moreover, the plain
language of section 19(c) does not
suggest in any way that the scope of
Commission jurisdiction over SRO rules
depends on the type or content of the
SRO rule involved.1°3

The legislative history of section 19(c)
further supports the Commission's
authority to amend any listing standard
or eligibility criterion, quantitative or
qualitative, of the SROs. Prior to the
1975 Amendments, section 19(b)
identified specific types of exchange
rules ag illustrative of the type of rules
that the Commission was authorized to
alter or supplement. Exchange listing
and delisting standards were among the
types of rules specifically identified.
Congress, however, did not follow the
pattern established in original section
19(b). Instead, the Committee Report
accompanying the Senale version of the
1975 Amendments indicated that the
broad language of section 19(c) was
intended to give the Commission “clear
authority to amend [SRO] rules in any
respect consistent with the objectives of
the Exchange Act." 198 Accordingly,

103 Spp, 6.0, note 106 infra; Letter from James J.
O'Neill, Assistant Vice President, Amex, to Irving
Pollack, Director, Division of Market Regulation,
dated July 21, 1972 (filing Amex policy against
listing non/voting common stock pursuant (o Rule
17a-8); Securities Exchange Act Release No. 13346
{March 9, 1976) (approving NYSE audit committee
listing requirements): Securities Exchange Act
Release No. 22894 (February 11, 1986), 51 FR 6050
(amending Schedule D to conform maintenance
criteria to those in NASDAQ/NMS Designation
Plans); Securities Exchange Act Release No. 22506
[October 4, 1985), 50 FR 41769 {SR-NASD-85-20)
(proposing corporate governance standards for
NMS securities; and Securities Exchange Act
Release No. 18054 (August 21, 1981), 46 FR 43341
(proposal to increase quantitative listing
requirements for first time inclusion on NASDAQJ.

104 Id

105 The language of a statute controls when
sufficiently clear in its context.”” Ernst & Ernst V.
Hochfelder425U.S. 186, 201 (1976). See Aaron V.
SEC, 446 U.S. 680, 700 ("}i|n the absence of a
reasonbly plain meaning and legislative history. the
words of the statule must prevail.").

106 Senate Comm. on Banking, Housing & Urh.
Affs., Report ta Accompany S. 249: Securities Acts
Amendments of 1975 S. Rep. No. 75, 94th Cong.. 1s!

Soss. 130, 131 (1975) (“Senate Report”). We note that
Continued
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because listing standards are rules of an
SRO, as defined under the Act, and
because such listing standards were
well recognized SRO rules when
Congress conferred upon the
Commission authority under section
19(c) to amend such rules if such
amendment is necessary or appropriate
in furtherance of the purposes of the
Act.

The ABA and others, however, argue
that the SROs’ lack of enforcement
authority over issuers undercuts the
Commission's authority to require those
same SROs to impose rules affecting
issuers.'®7 According to this argument,
SROs are not obligated to enforce listing
standards against issuers because
section 19(g) of the Act only requires
that an SRO enforce compliance with its
rules by its members or their associated
persons, and section 19(h) of the Act
does not authorize the Commission to
discipline an SRO for failing to enforce
compliance with its rules by issuers.
Thus, the ABA believes it would be
meaningless for the Commission to
impose on SROs a rule that they were
not required to enforce.

This argument ignores the fact that
SRO rules are binding on the SRO itself.
An SRO must follow its listing
standards when listing a security.
Moreover, section 18(h) authorizes the
Commission to bring enforcement action
against any SRO that fails to comply
with its own rules. Thus, any SRO that

by providing the Commission with such broad
authority over exchange rules in both sections 19(b)
and 19(c), Congress can be viewed as having
confirmed the Commission’s practice of reviewing
exchange listing standards, both qualitative and
quantitative. Both prior to and subsequent to the
1975 Amendments, the Commission has reviewed
listing standards concerning shareholder suffrage
and other so-called “corporate governance” matters
in proposed rule filings submitted by the SROs.

For example. in 1974 the Amex filed a proposed
change in its listing standards for foreign companies
that would have reduced public share distribution
requirements and eliminated the requirements of
annual reports, voting common stock, and outside
directors for these stocks. The Commission decided
to grant a hearing to determine whether to delete
the rule under section 19(b) in part in response lo
concerns regarding the changes in voling rights, The
Amex ultimately withdrew its proposal. Letter from
Bernard Maas, Vice President. Amex, to Shelden
Rappaport, Asociate Director, Division of Market
Regulation, SEC, dated January 2, 1874. Senator
Harrison Williams. a principal architect of the 1975
:\:m(-ndnwnts. clearly was aware of the
Commission’s aclivity in the listing standards area.
h‘u March 1874, he submitted a letter to the
Commission arguing that the Commission should
“disapprove” the Amex rule filing. Letter from
l‘lumson Williams, U.S. Senator, to Ray Garrett, Jr..
Chairman, SEC, dated March 22, 1974,

See letter from Paul Kolton, Chairman, Amex. to
Ronald Hunt, Secretary, SEC, dated July 20, 1973
(requesting the Commission to review, pursuant lo
sections 6 and 19 of the Act. an NYSE listing
standurd rule change).

107 ¢, 3
' Sve text sccompanying notes 76-77, supra.

failed to enforce its listing standards, or
enforced them in @ manner inconsistent
with its rules, would be subject to
discipline by the Commission.1°8
Accordingly, the Commission
preliminarily does not find that sections
19 (g) and (h) provide any basis to
ignore the clear language set forth in
section 19(c) of the Act.?9?

2. Proposed Rule 19¢-4 Is Necessary or
Appropriate in Furtherance of the
Purposes of the Act

The Commission's concerns regarding
the adoption of disparate voting rights
plans, which have led it to propose Rule
19c¢-4, arise because such plans can
disenfranchise existing shareholders of
their voting rights. If the restriction on
removal or limitation of voting rights or
the creation of dual class stock is not
subject to the discipline of the
marketplace (e.g., in the case of a public
offering), existing shareholders can be
disenfranchised without being
compensated for the concomitant
permanent deprivation of their right to
have an impact on any future corporate
decisions, and potentially their right to
receive a control premium from a
takeover offer. Furthermore, the
Commission is concerned that such
disenfranchisement may result in
eroding investor confidence in the
securities markets.

Based on the above, the Commission
believes that it is necessary and
appropriate in furtherance of the
purposes of sections 6, 15A and 14 of the
Act 110 to protect investors and the
public interest from disparate voting
rights plans that disenfranchise existing
shareholders.'1!

108 Moreover. the Commission notes that,
notwithstanding the enforcement responsibilities of
the SROs vis-a-vis issuers. as a condition of their
registration as SROs, an exchange or association
mus! have the “capacity to be able to carry out the
purposes of [the Act].” See sections 6{b)(1) and
15A(b)(2) of the Acl.

109 Ag a practical matter, the differential
treatment of issuers.can be easily explained. SROs
can fine, censure or expel from membership their
members and the associated persons of such
members. In contrast, SROs, as a practical matter,
only may delist their issuers, they may not fine or
censure issuers listed on their markets. Accordingly,
the statute recognizes that, apart from following
their listing standards, SROs are not expected,
under section 19(g) of the Act, "'to enforce
compliance,” Le., issue fines or censures, against
their issuers. Compare sections 6(b)(6) and
15A(b)(7) of the Ac! (authorizing explusion,
suspension, limitations on activities, fines and
censure of members and persons associated with
members) with section 12(d) of the Act (authorizing
a security to “be withdrawn or stricken from listing
and registration in accordance with the rules of the
exchange”).

11015 U.S.C. 78f. 780-3, and 78n.

'11 As discussed in more detail below. sections
6{b) and 15A(b) require. among other things, that the
rules of an exchange or association be consistent

First, the Commission believes that
proposed Rule 19¢-4 is in furtherance of
sections 14 (a) and (b) of the Act, which
are intended to ensure fair shareholder
suffrage.’'2 The 1934 House Report on
the proposed Securities Exchange Bill
describes the broad purpose of section
14(a):

Inasmuch as only the exchanges make it
possible for securities to be widely
distributed among the investing public, it
follows as a corollary that the use of the
exchange should involve a corresponding
duty of according shareholders fair
suffrage.'!3

Congress's implicit assumption that
securities holders possessed effective
voting power was based on the NYSE's
existing and widely publicized policy
against listing non-voting common stock.
In light of the NYSE's position as the
principal national securities market, this
policy ensured that voting rights plans
that disenfranchise shareholders
through transactions that are not fully
subject to market discipline would not
become prevalent among the nation's
major corporations.!!#

Section 14(a) contains an implicit
assumption that shareholders will be
able to make use of the information
provided in proxy solicitations in order
to vote in corporate elections.

with investor protection, the public interest, a free
and open markel, and other provisions of the Act.
while section 14{a) embodies the principles of fair
corporate suffrage.

112 We note also that sections 6{b})(1) and
15A(b)(2) of the Act state that in order to be
registered as an exchange or association, an SRO
must have the “capacity to be able to carry out the
purposes of [the Act]." One such purpose is found in
the requirements of section 14.

113 See H.R. Rep. 1383, 73d Cong. 2d Sess. 14
(1934). Professor Loss notes that the Commission’s
power under section 14(a) is not limited to requiring
disclosure, and the statutory language of the section
is more general than it is under the specific
disclosure philosophy of the Securities Act of 1933.
2 L. Loss, Securities Regulation 868 (2nd ed. 1961).

cf. J.1. Case v. Borak 377 U.S. 426, 431-32 (1964)
where the Supreme Court referred to section 14(z)
as protecting “the free exercise of the voting rights
of stockholders”; Medical Committee for Human
Rights v. SEC, 432 F.2d 659 (D.C. Cir. 1970) in which
Congress' enactment of Section 14(a) was viewed as
having an overriding purpose of assuring the vitality
of the concep! of corporate democracy, including
the right, or duty. of shareholders to vote to contrul
important decisions affecting them and the
corporations they own.

114 In this regard, the Commission notes that. as
enacted in 1934, the Act focused on securities listed
on a national securities exchange because. as noted
above, Congress believed “only the exchanges make
it possible for securities to be widely distributed
among the investing public." Only with the
emergence of NASDAQ in the 1970s and 1980s,
coupled with the increased incidence of hostile
takeovers, did the question of NASDAQ eligibility
criteria take on significance. Thus, the Commission
views proposed Rule 19c-4 as furthering the
regulatory framework which underlay the
enactment of Section 14.
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Accordingly, with proposed Rule 19¢c—4,
the SRO’s rules will further the
shareholder suffrage policy reflected in
Section 14(a) proxy requirements by
preventing the disenfranchisement of
the voting rights of exising shareholders
through transactions that are not fully
subject to market discipline. Indeed, the
disenfranchisement of shareholders
which would be permitted if disparate
voting rights plans could be freely
adopted could render substantially
ineffective the proxy protections
emobodied in section 14.115

Second, the exchanges and the NASD
have the responsibility under sections
6(b)(5) and 15A(b)(6) of the Act to
ensure that their rules protect investors
and the public interest.!1® The
Commission believes that proposed Rule
19¢4 furthers the Act's requirements
that the rules of SROs be designed to
protect investors and the public
interest.’!7 As discussed above, the
proposed rule protects investors from
disparate voting rights plans that result
in permanent disenfranchisement,
thereby eliminating a shareholder’s right
to have any effect on future corporate
decisions through transactions that are
not fully subject to market discipline. At
the same time, however, proposed Rule
19¢-4 is crafted to permit disparate
voting rights plans that do not
disenfranchise existing shareholders
and assure that the creation of shares
with lesser voting rights is subject to
market discipline.

Finally, the Commission notes that the
1975 Amendments added section 11A to
the Act to “facilitate the establishment
of a national market system for
securities.” 118 Section 11A of the Act
directs the Commission to “use its
authority * * * to carry out the
objectives [of section 11A and] by rule

* * * designate the securities qualified
for trading in the national market
system." 119 Section 11A(a)(1)

'1# Moreover, in adopting section 14(b) of the Act.
Congress sought to facilitate effective voting by
beneficial shareholders in corporate elections, in
part 1o reduce management dominance of elections
through oblaining blank proxies from brokers and
other custodial holders of securities. Section 14{b)
gave the Commission extensive rulemaking
authority with respect lo proxies on securities
carried for customers. See Stock Exchange
Practices: Hearings before the Senate Comm. on
Bunking & Currency. 73rd Cong. 1st Sess 6677, 7711~
12 (1934).

11915 U.S.C. 78f(b)(5) and 780-3{b}(6).

117 We nole that the standards in section 14(a) for
Commission action are the protection of investors
and the public interest. Accordingly, the principles
of fair corporate suffrage in section 14{a) define
what is in the public interes! and necessary or
appropriate for the protection of investors for
purposes of sections 8{b)(5) and 15A(b)(2) of the
Act.

118 Section 11A(a)(2) of the Act.

1

enumerates several findings of Congress
regarding the importance of the
securities markets and the propriety, for
the protection of investors and the
maintenance of fair and orderly
markets, to assure, among other things,
“fair competition among brokers and
dealers, among exchange markets, and
between exchange markets and [other]
markets * * *."

Congress intended that the rules
promulgated under Section 11A assure
that “equal regulation” would be
achieved within a national market
system regarding the markets for
securities qualified for national market
system trading, as well as dealers,
exchange members and brokers.!2° The
Senate Report viewed the Commission's
power to designate securities qualified
for trading in the national market
system *2! as an important tool in
achieving, among other things, a market
characterized by “fair competition."”
Based on the above, the Commission
believes that a minimum standard
regarding disparate voting rights plans
for all markets furthers the equal
regulation and fair competition
requirements embodied in section 11A.
Indeed, the Commission believes it
would be anomalous if its efforts to
increase the competitiveness of the
various trading markets resulted in
public shareholders being deprived of
one of their most fundamental rights,
I.e., their voting power.

V. Initial Regulatory Flexibility Analysis

This initial regulatory flexibility
analysis has been prepared in
accordance with the Regulatory
Flexibility Act.!22 Rule 19¢—4 is being
proposed pursuant to section 19(c) of the
Act. Section 19(c) grants the
Commission authority, by rule, to
“abrogate, add to, and delete from the
rules of [an SRO]" under certain
circumstances. Thus, Rule 19¢—4, if
adopted, will become a rule of the
exchanges and the NASD. For this
reason, the Regulatory Flexibility Act
may not apply to a rule adopted by the
Commission pursuant to section 19(c) of
the Act. Nevertheless, because certain
issuers may be affected by the proposed
Rule if it is adopted, the Commission has
determimed to prepare this analysis
because it believes it is important that
the concerns which underlie the

120 H.R. Rep. No. 229, 84th Cong. 1st Sess. 93-99
(1975). These provisions were incorporated from the
bill proposed by the Senate. Under an amendment
that was proposed by the House, but overridden
during the Committee Conference, equal regulation

Regulatory Flexibility Act be fully
considered.

A. Reasons for Proposed Action

Proposed Rule 19¢—4, which if adopted
would constitute a minimum standard
regarding the types of voting securities
permitted to be listed on exchanges or
authorized for quotation reporting on
inter-dealer quotation systems, is
intended to enhance investor protection
by, among other things, preventing the
undermining of the fair corporate
suffrage provisions of the Act.

B. Objectives

Proposed Rule 19¢~4 is not intended to
prohibit the adoption of disparate voting
rights plans; it is intended to prevent
adoption of such plans under
circumstances that would
disenfranchise existing shareholders.

C. Legal Basis

Proposed Rule 19¢-4 would be
promulgated under the Act, 15 U.S.C.
78a et seq., and particularly sections 19
and 23 (15 U.S.C. 78s, and 78w).

D. Small Entities Subject to the Rule

The Commission, in Securities
Exchange Act Release No. 18452
(January 28, 1982), adopted definitions of
“small entity" for the various entities
subject to Commission rulemaking.
When used with reference to an
exchange, the term small entity means
any exchange that has been exempted
from the reporting requirements of Rule
11Aa3-1 under the Act.?23 Thus, since
proposed Rule 19¢c—4 specifically
exempts exchanges that are not subject
to the reporting requirements of Rule
11Aa3-1 under the Act, there is no effect
on exchanges that are small entities for
purposes of the Regulatory Flexibility
Act.

The Commission has defined in Rule
0-10 under the Act 24 the term "small
entity"” for purposes of sections 12, 13,
14, 15(d) and 16 of the Act, to be an
issuer, other than an investment
company, that, on the last day of its
most recent fiscal year, had total assets
of $5 million or less and when used with
reference to an investment company, an
investment company with net assets of
$50 million or less as of the end of its
most recent fiscal year.

Under these limits, depending on
other restrictions imposed by the
various exchanges, a small issuer may
be listed or authorized for quotation and
reporting services on every exchange
and NASDAQ. Of the 7700 companies

would have been mandated regarding dealers only.
121 Senate Report, supra note 106, at 101.
122 5 U.S.C 603.

12317 CFR 240. 11Aa3-1.
124 17 CFR 240.0-10.
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listed on an exchange or traded on
NASDAQ, less than 1000 are “small
entities” for purposes of the Regulatory
Flexibility Act that possibly could be
restricted in adopting voting rights plans
as a result of Rule 19¢—4.

E. Reporting, Recordkeeping and Other
~ompliance Requirements

There would be no reporting or
recordkeeping requirements associated
with Rule 19¢c—4. Compliance
requirements would be placed directly
on exchanges and the NASD, with
attendant consequences on issuers
whose stock is traded on those markets.
Because disparate voting rights plans
are not prohibited, only restricted in
their effect, no issuer would be denied
the ability to raise additional capital as
a result of the proposed rule. Issuers,
including an indeterminate number of
small entities, however, would be
subject to delisting if, among other
things, they used disparate voting rights
plans to disenfranchise shareholders.
The Commission believes that the costs,
if any, of such a limitation do not
outweigh the benefits of protecting
existing shareholders from potential
disenfranchisement.

F. Significant Alternatives

The Regulatory Flexibility Act directs
the Commission to consider significant
allernatives to the proposal that would
accomplish the stated objectives while
minimizing any significant economic
impact of the proposed rule on small
entities, If the Commission is to promote
effectively the protection of investors
and the purposes of the Act, the
Commission preliminarily believes that
there is no less restrictive alternative to
the terms of the proposed Rule that
would provide protection to investors
and further the purposes of the Act. For
example, one alternative may be to
provide an exemption to small entities
from the provisions of the Rule. The
Commission believes that if it were to
do so, the result may be to permit public
shareholders of those small entities to
be disenfranchised. Instead, it appears
preferable, as the Rule proposes, to
grant exchanges and associations some
!ulilude to exempt certain types of
issuances from the prohibitions
f:mbodied in the Rule if such exemption
Is consistent with the protection of
investors and the public interest, and
otherwise in furtherance of the purposes
of the Act and the Rule. Such exceptions
could, if appropriate, address more
specifically transactions by small
issuers.

VI. Conclusion

In consideration of the above, the
Commission is instituting a proceeding
and proposing a rule that it preliminarily
believes is necessary and appropriate in
furtherance of the purposes of sections
6, 14, and 15A of the Act to embody,
among other things, the principles of fair
corporate suffrage, the protection of
investors and the public interest. In
proposing a rule embodying a minimum
standard that will aply to all securities
listed on an exchange or authorized for
quotation on NASADAQ, the
Commission also believes that proposed
Rule 19¢c~4 is consistent with and in
furtherance of the equal regulation and
fair competition policies under section
11A.

Proposed Rule 19¢—4 is intended to
eliminate the listing and trading on
national securities exchanges and
authorization for quotation or
transaction reporting on NASDAQ of
securities issued by companies that
adopt disparate voting rights plans that
result in the diminution or elimination of
existing shareholders’ voting rights. At
the same time, Rule 19¢c-4 would permit
the listing and trading of securities
issued by companies that adopt

disparate voting rights plans that do not

reduce or eliminate the voting power of
existing shareholders. This should avoid
unduly burdening issuers and allows for
flexibility in structuring a corporation's
capital structure,

Commentators may submit written
comments on the language of the
proposed rule itself or any other aspect
of the proposal that is discussed in this
release, including Part V, Initial
Regulatory Flexibility Analysis, to the
address noted at the beginning of this
release. in addition, commentators
wishing to appear at the public hearings
concerning this section 19(c) proceeding
may do so by following the procedures
noted at the beginning of this release.

List of Subjects in 17 CFR Part 240

Reporting and recordkeeping
requirements, Securities.

Text of Proposed Rule

Title 17, Chapter II of the Code of
Federal Regulations is proposed to be
amended as follows:

PART 240—[AMENDED]

1. The authority citation for Part 240 is
amended by adding the following
citation:

Authority: Sec. 23, 48 Stat. 901, as amended
(15 U.S.C. 78w) * * * § 240.19c—4 also issued
under sections 6, 15A, and 19 of the Securities

Exchange Act of 1934 (15 U.S.C. 78f, 780-3,
and 78s).

2. By adding § 240.19¢c-4 to read as
follows:

§240.19c-4 Governing certain listing or
authorization determinations by national
securities exchanges and associations.

(a) The rules of each exchange shall
provide as follows: No rule, stated
policy, practice or interpretation of this
exchange shall permit the listing, or the
continuance of the listing, of any
common stock or equity security of a
domestic issuer if, on or after May 15,
1987, the issuer of such security issues
any class of security or takes other
corporate action that would have the
effect of nullifying, restricting, or
disparately reducing the per share
voting rights of holders of an
outstanding class or classes of common
stock of such issuer registered pursuant
to section 12 of the Act.

(b) The rules of each association shall
provide as follows: No rule, stated
policy, practice or interpretation of this
association shall permit the
authorization for quotation and/or
transaction reporting through an
automated interdealer quotation system
(“authorization”), or the continuance of
the authorization, of any common stock
or equity security of a domestic issuer if,
on or after May 15, 1987, the issuer of
such security issues any class of
security or takes other corporate action
that would have the effect of nullifying,
restricting, or disparately reducing the
per share voting rights of holders of an
outstanding class or classes of common
stock of such issuer registered pursuant
to section 12 of the Act.

(c) The following terms shall have the
following meanings for purposes of this
Section, and the rules of each exchange
and association shall include such
definitions for purposes of the
prohibition in paragraphs (a) and (b),
respectively, of this section:

(1) The term “Act" shall mean the
Securities Exchange Act of 1934, as
amended.

(2) The term “common stock" shall
include any security of an issuer
designated as common stock and any
security of an issuer, however
designated, which by its terms is a
common stock (e.q., a security which
entitles the holders thereof to vote
generally on matters submitted to the
issuer's security holders for a vote).

(3) The term “equity security” shall
include any equity security defined as
such pursuant to Rule 3all-1 under the
Act [17 CFR 240.3all-1].

(4) The term “security" shall include
any security defined as such pursuant to
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section 3(a)(10) of the Act, but shall
exclude any class of securities having a
preference over the issuer's common
stock as to dividends, interest payments,
redemption or payments in liquidation,
if the voting rights of such securities
only become effective as a result of
specified events, not relating to an
acquisition of the issuer's common
stock, which reasonably can be
expected to relate to the issuer's
financial ability to meet its payment
obligations to the holders of that class of
securities. :

(d) For purposes of this section:

(1) The term “association" shall mean
a national securities association
registered as such with the Securities
and Exchange Commission pursuant to
section 15A of the Act.

(2) The term “exchange" shall mean a
nalional securities exchange, registered
as such with the Securities and
Exchange Commission pursuant to
section 6 of the Act, which makes
transaction reports available pursuant
to Rule 11A3-1 under the Act [17 CFR
240.11Aa3-1).

(e) An exchange or association may
adopt a rule, stated policy, practice or
interpretation, subject to the procedures
specified by section 19(b) of the Act,
specifying what types of securities
issuances and other corporate actions
are covered by, or excluded from, the
prohibition in paragraph (a) or (b) of this
section, respectively, if such rule, stated
policy, practice or interpretation is
consistent with the protection of
investors and the public interest, and
otherwise in furtherance of the purposes
of the Act and this section.

By the Commission.

Dated: June 22, 1987.
Jonathan G. Kalz,
Secretary.

Concurring Statement of Commissioner
Fleischman

From the very beginning of the proceedings
described in the Release, 1 have been
concerned about the Commission's authority
to act on corporate governance standards,
and would continue to reflect that concern if
the Commission's action today set forth an
affirmative governance standard. I well
understand the arguments, summarized in the
Release, over the effect of the 1975
amendments,! and | have given careful

! Securities Acls Amendments of 1875, Pub, L. No.
94-29. 89 Stal. 97 (1975). In this connection, | would
draw particular atlention 1o Harris, SEC Holds
Hearing On Proposal to Alter Rule on Voting Stock,
Legal Times, Dec. 22, 1986. al 16, and Proceedings of
the Airlie House Symposium: An In-Depth Anolysis
of the Federal and State Roles in Regulating
Corporate Manogement, 31 Bus. Law. 859, 1094-99
{Feb. 1976 Special Issue) {discussion among Messrs.
Ruder, Loomis. Pickard, Paradise. and others), as
well ‘as Letter from Andrew M. Klein to John SR.

consideration to the relevant statutory
provisions adopted in 1934 and the history,
both public and legislative, that accompanied
those provisions. In my view, the crucial
point is made in the portion of the House
Report 2 on what ultimately became section
14(a) of the 1934 Act: “Fair corporate suffrage
is an important right that should attach to
every equity security bought on a public
exchange." ® That sentence was written
when there really was but one national
securities exchange, which itself had, only a
few years earlier, thrashed out the voting
rights issue in the public eye and the public
press and had concluded that fair suffrage
should be a prerequisite to listing.
Nevertheless, I have taken the opportunity
for (and have memorialized in the public
record) personal conversations with former
staff officials of the Commission, to probe
their views on the scope of the old section
19(b) language on the Commission's authority
“in respect of such matters as * * * listing or
striking from listing." 4 In the 1930s, I believe,
it would have somewhat surprised the staff—
certainly, in the 1980s I think it takes
surviving members of that staff somewhat
askance—even to be asked whether this
federal regulatory agency has the capacity to
pronounce affirmative governance standards.
Perhaps the problem is most clearly
phrased by reference to a sentence in Justice
Powell's recent opinion in CTS: ® “The
longstanding prevalence of state regulation in
this area suggests that, if Congress had
intended to preempt * * *, it would have said
so explicitly.” It is the lack of such an explicit
statement that has most troubled me. I rely,
however, on an understanding, perhaps
through the courtesy of former Commissioner
Karmel,® of the events in the years between
1923 and 1927 that underlay the legislative
history of section 14(a), on a review of the
relevant judicial decisions antecedent to
1934, and on an application of the Curran
principle recognizing the wide legal
background comprehended within
Congressional action,® to reach the
conclusion that it was not necessary in 1934,
for proscription purposes, that the Congress
have “said so explicitly.” What the
Commission is doing today involves not a
prescription of governance but rather a
prohibition of disenfranchisement where
voting rights have previously existed. While 1
would find it exceedingly difficult to discern
Commission authority to prescribe
governance standards, I do think there is
authority given to the Commission to
proscribe those evils relating to suffrage that
were known to the Congress in 1934 and can

Shad. Chairman, SEC {Feb. 19, 1987) (available in
SEC File No, S7-22-87).

* HR. Rep. No. 1383, 73d Cong., 2d Sess. (1934).

3 1d. a1 13,

4 Securities Exchange Act of 1934, Pub. L. No. 73-
291, section 19(b)(3), 48 Stal. 881, 866-99 (1934]
{amended 1975).

8 CTS Corp. v. Dynamics Corp., 55 U.S.L.W. 4478,
4482 (U.S. April 21, 1987).

¢ Karmel, Is One Share, One Vote Archaic?
N.Y.L.J.. Feb. 26, 1985, at 1.

7 See. e.g.. Lord v. Equitable Life Assurance
Society. 194 N.Y. 212, 228-29 (1909).

* See Merrill Lynch. Pierce, Fenner & Smith v,
Curran, 465 U.S. 353 (1982).

be found, at least implicitly, in the provisions
of the 1934 Act.

That leads me to policy: Should the
Commission's authority be exercised, and, if
so, how? Delay is inherent in the institution
of a section 19(c) proceeding; the process is
necessarily prolonged. But it seems o me
that, by announcing the beginning of a
proceeding today, the Commission alerts the
Exchanges and the NASD to our intent to
press them, and to give them time, to do the
job that is rightfully theirs. It is a barebones
proposal directed against disenfranchisement
that the Commission is putting forward. How
to flesh out the skeleton remains with the
Exchanges and with the NASD. At the very
least they would be foolish to challenge the
Federal Government to remove all questions
of authority and to prescribe governance
standards. | don’t understand that there is
any intention on this agency's part to start
down that road. Rather, the Commission is
taking a narrow action to proscribe
disenfranchisement only, and is giving a
signal of its willingness to do that work if the
major markets are so adolescent or
unresponsive or self-destructive or perhaps
defensive of their past role as to refuse to do
their own job and fulfill their own highest
responsibilities.

The Commission’s action today is not a
prescription of uniformity, as I understand it.
It is important that the Exchanges and the
NASD come forward with their rule
proposals to explain how this Commission
action will be implemented and what will fall
outside the proscription. A myriad of
interpretive questions remain. The
responsiveness of each Exchange and of the
NASD can be expected to differ, and their
several resolutions needn't be uniform; that is
as it should be. From those differences, it
seems to me, can come the opportunity 1o see
the impact of the several markets' policies on
their respective listed companies, on the
different kinds of shares they list, and on the
markets themselves; and that too is as it
should be.

1 therefore concur, both on an authority
and a policy basis, in the initiation of a
proceeding to give the markets, the security
holders, the issuers, the concerned officials at
all levels of government (to whom
Commissioner Peters rightly made reference
in the public meeting), and the public at large
the chance to advise the Commission, in the
course of the proceeding, whether our
premises are proper and to what extent our
conclusions tentatively reached today are
correct. That is precisely the purpose of "not
on the record rulemaking” specified in
section 19(c) by reference to the
Administrative Procedure Act.?

[FR Doc. 87-14436 Filed 6-23-87; 8:45 am|
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17 CFR Part 250
[Release No. 35-24406; File No. S§7-21-87]

Exemption From Requirement of a
Declaration With Respect to Certain
Agreements Concerning Registered
Holding Company System Guarantee,
Joint Liability, Surety or Indemnitor
Obligations

AGENCY: Securities and Exchange
Commission.

ACTION: Proposed rule amendment.

summARY: The Commission is publishing
for public comment a proposed rule
amendment set forth in a petition for
rulemaking, as amended, filed by The
Columbia Gas System, Inc., a registered
holding company. The proposed
amendment concerns certain routine
agreements whereby parent companies
in a registered holding company system
guarantee, agsume joint liability upon or
act as surety or indemnitor for the
obligations of their subsidiary
companies. The suggested rule would
exempt such agreements from the
present requirement that they be
authorized by the Commission pursuant
to a declaration.

DATE: Comments must be received on or
before July 24, 1987.

ADDRESS: Send comments in triplicate to
Jonathan G. Katz, Secretary, Securities
and Exchange Commission, 450 Fifth
Street NW., Washington, DC 20549
(Reference to File No. S7-21-87). All
comments received will be available for
public inspection and copying in the
Commission's Public Reference Room,
450 Fifth Street NW., Washington, DC
205649.

FOR FURTHER INFORMATION CONTACT:
Stanley B. Judd, Senior Special Counsel,
Office of the Deputy Director (202-272-
2079), or Martha Cathey Baker, Attorney
(202-272-2073), Office of Public Utility
Regulation, Division of Investment
Management, Securities and Exchange
Commission, 450 Fifth Street NW.,
Washington, DC 20549,

SUPPLEMENTARY INFORMATION: The
Commission is publishing for public
comment the proposal contained in a
petition for rulemaking originally filed
on March 18, 1987 by The Columbia Gas
System, Inc. (“Petitioner"), a registered
holding company.

Section 12(b) [15.U.8.C. 791(b)] of the
Public Utility Holding Ccmpany Act of
1935 [15 U.S.C. 79 et seq.] (“Act”)
prohibits registered holding companies
and their subsidiaries from lending to,
extending credit in any manner to, or
|ndcpmif_ving any company in the same
holding company system, whether
directly or indirectly, in contravention of

the rules, regulations or onders which
the Commission deems necessary or
appropriate in the public interest to
protect investors or consumers or to
prevent the circumvention of the Act
and rules, regulations and orders
thereunder. Rule 45(a) [17 CFR 250.45)
requires that transactions subject to
section 12(b) must be authorized
pursuant to a declaration which is
approved by order of the Commission.
Rule 45(b) [17 CFR 250.45] exempts
certain transactions from this
requirement. Petitioner proposes to add
a new subsection to Rule 45(b)
exempting certain routine agreements
whereby a parent company in a
registered holding-company system
guarantees, assumes joint liability upon,
or acts as surety or indemnitor for the
obligations of its subsidiary. The
purpose of the proposed rule change is
to eliminate the time and expense
required to prepare and submit
declarations with respect to the
agreements, and to eliminate the
administrative burden of reviewing such
filings.

Suggested Rule Amendment

The basic outlines of the proposed
exemption are derived from various
orders of the Commission approving
declarations with respect to the routine
agreemerits in question. Petitioner
identifies two categories of such
agreements which are suitable for
exemption.

In the first category are agreements
which contain an undertaking in the
nature of a direct guarantee by the
parent company of the obligations of its
subsidiary company. Such agreements
are made in the specific context of a
requirement of federal, state or local law
that the subsidiary furnish evidence of
financial responsibility. When, for
varying reasons, the subsidiary cannot
itself furnish such evidence, the agency
or authority administering the
applicable law may require the parent
company to guarantee the obligations of
the subsidiary or to give an indemnity.
Such a situation may arise, for example,
in connection with workers’
compensation self-insurance programs.

In the second category are agreements
which contain an undertaking in the
nature of an indirect guarantee by the
parent company of the obligations of its
subsidiary. Such indirect guarantees are
created when a parent company, in
order to realize substantial savings in
premiums for the benefit of an operating
subsidiary, enters into a blanket
indemnity agreement with a surety
company(ies) which has agreed to
provide bonds in connection with
various routine operational activities of

the subsidiary. Many bonds may be
required of the operating companies in
holding company systems, including, for
example, workers' compensation self-
insurance bonds, construction
performance bonds, well-drilling bonds.
lost instrument bonds and appeal bonds.
Under the blanket indemnity agreement,
the parent company agrees to indemnify
the surety company from liability in the
event that the latter is required to make
payment on behalf of the subsidiary.

Under the proposed rule, each parent
company in a holding company system
(whether the registered holding
company or one of that company's
subsidiaries having subsidiary
companies) could incur contingent
liability for the obligations of its
subsidiary companies, pursuant to the
exempted agreements, in an aggregate
dollar amount not exceeding, at any one
time outstanding, the greater of
$50,000,000 or 5% of the aggregate
principal amount and par value of the
other securities then outstanding of the
company. The purpose of the limitation
is to ensure that the aggregate
contingent liabilities, if realized, will not
exceed the financial capabilities of the
parent company. Alternative limits are
provided to allow flexibility to the
various companies which would invoke
the exemption. For a few parent
companies, an amount equal to the 5%
limit would exceed $200,000,000; for a
few others, it would be less than
$50,000,000. The figure of 5% is deemed
appropriate in view of the fact that
under section 6(b) of the Act [15 U.S.C.
79f(b)], a registered holding company
and its subsidiaries may, without prior
approval of the Commission, incur short-
term obligations aggregating 5% of the
principal amount and par value of the
other securities of such company then
outstanding.

Disscusion

As described in the Senate Report
accompanying S. 2796, sections 12 and
13 of the Act were intended to provide
"“[c]omplete regulation” of intercompany
transactions within holding company
systems, “to prevent the milking of
operating companies in the interest of
the controlling holding-company
groups.” Section 12 was meant to apply
to all intercompany transactions which
might be detrimental to operating
companies, with the exception of
service, sales and construction
contracts, which section 13 deals with
specifically. Subsection 12(b) was
intended to regulate down-stream loans,
whether on an open book account or
otherwise. The Senate Report, noting
that such loans “may be legitimate
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sources of credil to utility companies
while they are controlled by holding
companies," stated: "It is important,
however, that interest charges and other
terms be fair, that no profit accrue to the
holding company by reason of its
favored position, and that no unsound
financial policies be pursued in making
such loans.” S. Rep. No. 621, 74th Cong.,
1st Sess. 34-35 (1035). The requirement
under Rule 45(a) of a declaration with
respect to transaclions subject to
section 12(b) is thus intended to ensure
that such transactions are fair, that they
benefit rather than harm the operating
subsidiary companies and that they are
based upon sound financial policies.

Petitioner believes that a case-by-case
review of the agreements proposed to be
exempted from the declaration
requirement is nol necessary to carry
out the goals underlying Rule 45(a). It
believes that the nature of the
agreements and the safeguards
contained in the suggested rule ensure
the appropriateness of allowing parent
companies to assume contingent
liabilities, as provided by the
agreements, without the need for prior
authorization by the Commission.

First, the agreements qualifying for the
exemplion concern routine obligations
of a subsidiary arising in the ordinary
course of its operations. Indebtedness
for borrowed money is expressly
excluded. Where the agreement
represents a direct guarantee by the
parent company of the obligations of its
subsidiary, the guarantee will result
from a requirement of federal, state or
local law. Where, on the other hand, the
agreement represents an indirect

guarantee by the parent company of the -

obligations of its subsidiary, the
agreement will involve an
indemnification of a surety company
that has agreed to issue bonds of the
type specified in the proposed rule in
connection with the routine operations
of the subsidiary,

Second, the proposed rule responds to
the legislative concerns underlying
section 12(b) of the Act. The exempted
agreemenls are clearly beneficial to the
operating subsidiaries. In keeping with
the Congressional mandate that no
profit accrue to the parent company in
intercompany transactions, the rule
expressly disallows any payment,
compensation or other consideration to
the parent company in return for its
assumption of contingent liability upon
the obligations of the subsidiary.
Further, in order to prevent any unsound
financial practices by the parent
company in connection with the
exempted agreements, the rule limils the
aggregate amount of contingent liability

which the parent company can assume
without authorization of the
Commission pursuant to a declaration.

Costs and Benefits

The Commission believes that the
proposed amendment to Rule 45 will
decrease the costs associated with the
present requirement that the
agreements, covered by the proposed
amendment, be authorized by the
Commission pursuant to a declaration.
The rule change will eliminate the time
and expense required to prepare and
submit such declarations and the
administrative burden of reviewing such
filings. The Commission requests
comments identifying other sources of
costs and benefits and the quantification
of costs and benefits under the proposed
amendment.

Regulatory Flexibility Act Certification

Pursuant to section 605(b) of the
Regulatory Flexibility Act [5 U.S.C.
605(b)], the Chairman of the Commission
has certified that the proposed
amendment of Rule 45 will not, if
adopted, have a significant economic
impact on a substantial number of small
entities. This certification, including the
reasons therefor, is attached to this
release.

List of Subjects in 17 CFR Part 250

Public utilities, Registered holding
companies and their subsidiaries, Loans,
Extensions of credit, Guarantees,
Indemnifications.

Text of Proposed Rule Amendment

Part 250 of Chapter II, Title 17 of the
Code of Federal Regulations is proposed
to be amended, as set forth below.

PART 250—GENERAL RULES AND
REGULATIONS, PUBLIC UTILITY
HOLDING COMPANY ACT OF 1935

1. The authority citation for Part 250
continues to read, in part, as follows:
Authority: Secs. 3, 20, 49 Stat. 810, 833; 15

U.S.C.79¢, 79t * * *, Section 250.45(b)(6) also
issued under Sec. 12(b), 15 U.S.C. 791(b).

2, Add a new § 250.45(b)(6) to read as
follows:

§ 250.45 Loans, extensions of credit,
donations and capital contributions to
associate companies.

- - * .- *

(b) Exceptions. * * *

(6) An agreement by a registered
holding company or subsidiary company
of a registered holding company to
guarantee, to assume joint liability, or to
act as a surety or as an indemnitor with
respect to contingent liabilities or other
obligations of a subsidiary of such

company incurred in the ordinary
course, of such subsidiary's business, if
said agreement is in the form of;

(i) A direct guarantee, assumption of
liability, surety or indemnification of the
subsidiary company’s obligations which,
is required to meet the requirements of
federal, state or local law: or

(ii) An indirect guarantee of a
subsidiary through a surety or
indemnification of one or more surety
companies or agencies, which have
agreed to provide bonds of the following
kinds required by subsidiary companies
in the holding-company system:

(A) Court and fiduciary bonds such as
appeal bonds, supersedeas bonds,
condemnation bonds, or bonds required
to free property fron attachment or to lift
an injunction;

(B) License and permit bonds such as
blasting and oversize load permit bonds;

(C) United States, state and local
government bonds such as customs
bonds, workers’ compensation self-
insurance bonds, bonds required by the
Internal Revenue Service, mineral, right-
of-way or drilling lease bonds and
notary public bonds;

(D) Lost instrument bonds or other
bonds which may be necessary or
desirable in connection with the
processing of securities or any bonds
which may be required by a stock
exchange on which any security is
listed;

(E) Admiralty bonds;

(F) Bonds required for engineering or
construction purposes such as bid,
performance or payment bonds; and

(G) Any other bonds of a similar
nature required for routine operational
purposes;

Provided, however, that no payment,
compensation or other consideration
shall be paid or accrue to the parent
company in consideration for such
guarantee, assumption of liability, surety
or indemnification; this rule shall not be
construed to apply to a direct or indirect
guarantee, assumption of liability, surety
or indemnification of a subsidiary
company's indebtedness for borrowed
money; and the aggregate of all such
direct and indirect guarantees,
assumptions of liability, sureties or
indemnifications shall not exceed the
greater of $50,000,000, or 5% of the
aggregate principal amount and par
value of the other securities then
outstanding of the company issuipg the
guarantees, assumptions of liability,
sureties or indemnifications. (For
securities having no principal amount or
par value, the fair market value of such
securities on the date of issuance shall
be used).
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By the Commission.

Dated: June 16, 1987.
Jonathan G. Katz,
Secretary.
Regulatory Flexibility Certification

I, John S. R. Shad, Chairman of the
Securities and Exchange Commission, hereby
certify pursuant to 5 U.S.C. 6805(b) that the
proposed amendment to Rule 45 [17 CFR
250.45} under the Public Utility Holding
Company Act of 1935 (“Act”) [15 U.S.C. 79 et
seq.| set forth in Public Utility Holding
Company Act Release No. 35-24406 if
adopted by the Commission, will not have a
significant economic impact on a substantial
number of “small entities” for purposes of the
Regulatory Flexibility Act. Rule 110 [17 CFR
250.110] under the Act defines the term
“small business” or “small organization" to
mean, for purposes of the Regulatory
Flexibility Act, “a holding company system
whose gross consolidated revenues from
sales of electric energy or natural or
manufactured gas distributed at retail for its
previous fiscal year did not exceed
$1,000,000." There are presently thirteen
registered holding company systems to which
the proposed amendments would apply. As
each of these systems has annual
consolidated operating revenues exceeding
$1,000.000, none is a small entity as defined in
Rule 110. Therefore, the proposed amendment
to Rule 45, if adopted, will not have a
significant economic impact on a substantial
number of “small entities” for purposes of the
Regulatory Flexibility Act.

Dated: June 4, 1987.
John S.R. Shad,
Chairman.
[FR Doc. 87-14187 Filed 6-23-87; 8:45 am)|
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DEPARTMENT OF LABOR

Employment and Training
Administration

20 CFR Parts 626, 627, 628, 629, 630,
and 631

Job Training Partnership Act;
Implementation of Job Training
Partnership Act Amendments of 1986;
Technical Corrections

AGENCY: Employment and Training
Administration, Labor.

'ACTION: Proposed rule.

SUMMARY: The Employment and
Training Administration is proposing
famcndmenls to its regulations, to
implement the Job Training Partnership
Act Amendments of 1986, The proposed
rule includes a number of technical
corrections and other clarifications.
DATE: Comments must be received on or
before July 24, 1987.

ADDRESS: Writlen comments in response
to this notice shall be mailed or

delivered to the Assistant Secretary for
Employment and Training, U.S.
Department of Labor, 200 Constitution
Avenue, NW., Room N4469,
Washington, DC 20210, Attention: Mr.
Robert N. Colombo, Director, Office of
Employment and Training Programs.
Commenters wishing the Department of
Labor to acknowledge receipt of their
comments must submit them by certified
mail, return receipt requested.

FOR FURTHER INFORMATION CONTACT:
Mr. Robert N. Colombo, Director, Office
of Employment and Training Programs,
Employment and Training
Administration, U.S. Department of
Labor, Room N4469, 200 Constitution
Avenue, NW., Washington, DC. 20210.
Telephone: (202) 535-0577.

SUPPLEMENTARY INFORMATION: On
October 13, 1982, the President signed
the Job Training Partnership Act, Pub. L.
97-300 (JTPA or the Act). Amendments
to JTPA were enacted in the Job
Training Partnership Act, Amendments,
Pub. L. 97-404 (December 31, 1982); the
Carl D. Perkins Vocational Education
Act, Pub. L. 98-524 (October 19, 1984);
the Job Training Partnership Act
Amendments of 1986, Pub. L. 99-496
(October 16, 1986); and the Homeless
Eligibility Clarification Act, Title XI of
the Anti-Drug Abuse Act of 1986, Pub. L.
99-570 (October 27, 1986). See also
section 713(b) of Pub. L. 99-159, National
Science, Engineering, and Mathematics
Authorization Act of 1986, which
contains technical amendments to the
Carl D. Perkins Vocational Education
Act that in turn amend JTPA.

Final regulations promulgated by the
Department of Labor (Department) to
implement the provisions of the Act
were published in the Federal Register
at 48 FR 11078 (March 15, 1983); 48 FR
48753 [(October 20, 1983); 48 FR 49198
(October 24, 1983); and 48 FR 52438
(November 18, 1983). See 20 CFR Parts
626-636 and 684.

These regulations have been amended
by Federal Register publication on two
additional occasions: On April 26, 1985,
at 50 FR 16473, as corrected on June 13,
1985, at 50 FR 24764; and on August 29,
1986, at 51FR 30856. The recent
enactment of the Job Training
Partnership Act Amendments of 1986
establishes the need for further
modification of the JTPA regulations to
incorporate the revisions contained in
the amended legislation.

On January 16, 1987, an Advance
Notice of Proposed Rulemaking (ANPR)
was published in the Federal Register as
part of this rulemaking. 52 FR 1932. The
ANPR invited comments on the overall
approach and actions proposed.

In response, 19 comments were
received on the ANPR. Eleven were

received from State-level agencies, five
from local governments and Private
Industry Councils, and three from public
interest groups.

Many comments addressed issues
that the ANPR indicated may be
considered for more performance-based
contracting, and are not addressed in
this Notice of Proposed Rulemaking
{(NPRM). Also, several comments
addressed issues regarding performance
standards, reporting or administrative
matters which are not addressed by this
notice.

Following is a summary of commentls
received on each of the major issues
raised, and the Department's response.

Intrastate “Hold Harmless"

Several comments were received
indicating that regulations were needed
for the application of the intrastate
“hold-harmless" provisions of the 1986
JTPA amendments. The JTPA
amendments contain specific language
regarding the application of the hold-
harmless provisions. The language
states that:

. .. no service deliver area . . . shall be
allocated an amount equal to less than 90
percent of the average of its allocation
percentage for the two preceding fiscal
years . . .

The Department believes this
language and additional clarification in
JTPA section 202(a)(3), as amended, are
sufficient for interpretation of the
amendments,

Questions were also received
regarding application of this provision to
the Summer Youth Employment and
Training Program (SYETP) for the
summer of 1987. The administrative
guidance provided to States at the time
the 1987 SYETP allotments were made
indicated that the hold-harmless
provision applied to 1987 SYETP
intrastate allocations. Because of the
administrative guidance provided, the
Department believes that supplementary
regulations are not required.

Use of Incentive Grant Funds

On June 4, 1986, the Department
published a proposed policy in the
Federal Register to clarify the use of
funds under section 202(b)(3). 51 FR
20362. On August 1, 1986, the
Department extended the comment
period to allow additional time to
comment on the proposed pelicy. 51 FR
27608. This NPRM incorporates
comments received, Congressional
action and intent to establish the
Department's policy with regard to use
of section 202(b)(3) funds.

Several comments were received in
response to the ANPR on revisions to
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JTPA section 202(b)(3)(B), relating to
incentive grant funds. The comments (1)
proposed that Governors be authorized
to set aside technical assistance funds
at the beginning of the program year, (2)
questioned whether incentive grants
used for program services have the same
characteristics and requirements as the
JTPA Title II-A 78-percent funds they
supplement, (3) questioned whether
performance standards apply (or should
apply) to incentive grants, (4) opposed
limitations on uses of technical
assistance funds, and (5) indicated the
need to incorporate into regulations the
administrative provisions on appeals to
sanctions imposed due to failure to meet
performance standards for two years.

The regulations clarify that technical
assistance funds are those funds, if any,
that are available if the full amount of
the funds under section 202(b)(3) are not
needed to make incentive grants. This
provision was in the Act as originally
enacted. Neither the Act nor the [TPA
regulations specify the point of time
during the year when this determination
is to be made, and this NPRM does not
address the issue, leaving such
determinations to the Governor.

The characteristics and requirements
associated with section 202(b)(3) funds,
including whether performance
standards apply, are not the subject of
this NPRM. Such issues are being
addressed administratively through the
Department’s policy guidance system.
Similarly, the policy on appeals to
sanctions imposed due to failure to meet
performance standards has been issued
administratively by the Department and,
therefore, has not been addressed in this
NPRM.

Services to Youth

Issues were raised regarding whether
the amendment to JTPA section 253 (as
redesignated), which provides that “a
service delivery area shall assess the
reading and mathematics skill levels of
eligible participants”, requires that a//
such participants be assessed; and, if so,
what requirements were associated with
such assessments. The Department
believes that the legislation so requires,
but notes that data available from
schools and other sources may serve as
the basis for the assessment, and that
there is considerable flexibility on ways
to address this provision.

Some commenters also opposed
setting service levels for remedial
education programs for youth. The
Congressional explanatory statements
accompanying Pub. L. 99496 makes
clear that neither the Governor of a
State nor the Secretary may require a
sperific service level or percentage
expenditure of funds to satisfy this

requirement. See 132 Cong. Rec. H8809
(October 1, 1986).

Identification of Dislocated Workers

Comments on this topic (1) indicated
that the categories of self-employed
should be as broad as possible, (2)
argued that language changes are
needed to clarify that self-employed
workers need not be unemployed, but
face situations similar to those with
layoff notices, and (3) suggested that
underemployed persons be included.

The categories in the regulations are
clearly illustrative and not limiting.
Language changes are proposed to
clarify that self-employed workers who
face employment termination (including
farmers) may be served.
Underemployment by itself is not a
criterion for eligibility in dislocated
worker programs.

Other Comments

During congressional deliberation,
consideration was given to revising the
eligibility criteria for section 124
Training Programs for Older Individuals.
The amendments as enacted did not
include revision to these criteria. It
remains that individuals in section 124
programs must be economically
disadvantaged and have attained 55
years of age. Consistent with the
legislative history of Pub. L. 99-496,
however, the Department has proposed
a new regulation at § 627.23(b) to
improve coordination among older
worker programs.

Several comments were received
expressing appreciation for the
opportunity for a broad spectrum of the
employment and training community to
comment on the Department's plans for
rulemaking.

Several comments recommended that
the effective date of changes be delayed
until Program Year 1988 (i.e., July 1,
1988). No authority was provided by the
Congress, however, to delay such
implementation and, therefore, it is
intended that amendments to the
regulations will be effective 30 days
after publication of a final rule in the
Federal Register.

Technical Corrections and Other
Clarifying Rules

On occasion over the past four years,
by separate Federal Register notices, the
Department has announced changes in
the implementation of JTPA. These
changes have been largely necessitated
by provisions of other federal statutes
which contain requirements that
amended JTPA or applied to programs
under JTPA. Other JTPA clarifying
notices were also published. The
Department is taking this opportunity to

incorporate some of these previously
published changes and interpretations
into the basic JTPA Titles I, 11, and 111
regulations. The following is a summary
of the incorporated changes:

Section 628.5 has been amended to
reflect the appeal provisions applicable
to a Governor's notice of intent to
revoke approval of all or part of a plan
as provided for in section 164(b)(1) of
JTPA.

Sections 629.1 and 629.42 are being
amended to reflect that the Single Audit
Act of 1984, as implemented in 29 CFR
Part 96, applies to JTPA,

Section 629.1 is also being amended to
reflect previously issued administrative
guidance on the 45-day enrollment
provision for eligible summer youth
program applicants under Title II-B.

Regulatory Impact

The proposed rule implements the job
Training Partnership Act Amendments
of 1986, makes technical changes, and
clarifies existing regulations to reflect
continuing policies. It would not have
the financial or other impact to make it a
major rule, and therefore the
preparation of a regulatory impact
analysis is not necessary. See Execulive
Order No. 12291, 3 CFR Part 1981 Comp.,
p. 127, 5 U.S.C. 601 note.

The Department of Labor has notified
the Chief Counsel for Advocacy, Small
Business Administration, and made the
certification pursuant to the Regulatory
Flexibility Act at 5 U.S.C. 605(b), that
the proposal would not have a
significant economic impact on a
substantial number of small entities. No
significant economic impact would be
imposed by the proposed rule.

Catalog of Federal Domestic Assistance
Numbers

These programs are listed in the
Catalog of Federal Domestic Assistance
at No. 17.246, “Employment and
Training Assistance—Dislocated
Workers” (JTPA, Title Il, Programs);
and No. 17.250, “Job Training
Partnership Act (JTPA)" (JTPA, Titles I
and II, Programs).

List of Subjects in 20 CFR Parts 626, 627,
628, 629, and 630

Grant programs, Labor, Manpower
training programs.
Proposed Rule

Accordingly, 20 CFR Chapter Vis
proposed to be amended as follows:
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PART 626—INTRODUCTION TO THE
REGULATIONS UNDER THE JOB
TRAINING PARTNERSHIP ACT

1. The authority citation for Part 626 is
revised to read as follows:

Authority: 29 U.S.C. 1579(a).

§626.1 [Amended]

2. In § 626.1, paragraph (b) is removed;
the designation "(a)" is removed from
the introductory text; paragraph (a)(1) is
redesignated as paragraph (a) and
paragraph (a)(2) is redesignated as new
paragraph (b).

3.In § 626.3, the table of contents for
the regulations under the Job Training
Partnership Act (Parts 626-638) is
amended by revising the section heading
for § 631.22 and by adding to Part 631,
Subpart D, a new § 631.30, to read as
follows:

§626.3 Table of contents for the
regulations under the Job Training
Partnership Act.

631.22 Funding for discretionary program.

* . *

631.30 Participant eligibility.

4. Section 626.4 is amended by:

a. Removing from the introductory
text the words “these regulations.” and
by adding in their place the words
"programs under Title I, II, and HI of the
Act."; and

b. Adding, following the definition of
"Family income," a new definition of
“Participant", to read as follows:

§626.4 Definitions.

¢ . . . -

“Participant” means any individual
who has been determined eligible for
participation upon intake; and started
receiving employment, training, or
services (except post-termination
services) funded under the Act,
following intake. Individuals who
receive only outreach and/or intake and
initial assessment services or post-
program followup are excluded from this
definition.

» " * *

PART 627—STATE RESPONSIBILITIES
UNDER THE JOB TRAINING
PARTNERSHIP ACT

5. The authority citation to Part 627 is
revised to read as follows:

Authority: 29 U.S.C. 1579(a).

§627.2 [Amended]

6. Section 627.2 is amended by
removing from paragraph (a) the words
“and State" and by adding in their place
the words "any State": and by removing
from paragraph (b) the word “check"

and by adding in its place the word
“review"

7. Section 627.23 is redesignated
§ 627.23(a) and is amended further by
adding a new paragraph (b) to read as
follows:

§ 627.23 Training programs for older
individuals.

- * - * *

(b) Recipients should coordinate
development and delivery of services
under section 124 with community
service employment programs for older
Americans under Title V of the Older
Americans Act of 1965, as amended.

8. Section 627.24 is revised to read as
follows:

§627.24 State incentive grants.

(a) Funds available under section
202(b)(3) shall be used by the Governor
to provide incentive grants for programs
exceeding performance standards
established pursuant to section 106 of
the Act, including incentives for serving
hard-to-serve individuals. Incentive
grant funds shall be distributed among
SDAs within the State exceeding their
performance in an equitable proportion
based on the degree by which the SDAs
exceed their performance standards.
Incentive grant funds made available to
an SDA may be used for postprogram
data collection activities, subject to the
provisions of § 629.39(f) of this chapter.
(Sec. 202(b)(3)(B).)

(b) Funds available under section
202(b)(3) that are not needed for
incentive grants shall be used by the
Governor to provide technical
assistance to SDAs within the State (or
to subrecipients in single Statewide
SDAs). For the purposes of this section,
technical assistance means activities
directly related to program performance,
including preventative technical
assistance to enable the State to
anticipate program deficiencies and take
corrective action. Subject to the
provisions of § 629.39(f) of this chapter,
funds available for technical assistance
may be retained by the Governor and
used for postprogram data collection
activities. Technical assistance funds
shall not be expended to support
ongoing maintenance of management
information systems or other activities
that should be charged to the overall
administration of JTPA programs. (Sec.
106(b)(3)(B).)

PART 628—SERVICE DELIVERY
AREAS DESIGNATED UNDER THE JOB
TRAINING PARTNERSHIP ACT

9. The authority citation for Part 628 is
revised to read as follows:

Authority: 29 U.S.C. 1579(a).

10. Section 628.5 is amended by
adding a new paragraph (c), to read as
follows:

§ 628.5 Review and approval.

* * -

(c) Pursuant to section 164(b)(1) of the
Act, a notice of intent to revoke
approval of all or part of a plan may be
appealed to the Secretary. Such appeals
shall be subject to the terms and
conditions of paragraph (b) of this
section, except that the revocation shall
not become effective until:

(1) The time for appeal has expired, or

(2) The Secretary has issued a
decision.

11. Section 628.6 is revised to read as
follows:

§ 628.6 State SDA submission.

(a) Pursuant to section 105(d) of the
Act, when the SDA is the State, the
Governor shall, by a date established by
and in accordance with instructions
issued by the Secretary, submit to the
Secretary a two-program-year job
training plan. When the SDA is the
State, modifications to the plan shall be
submitted to the Secretary for approval.

(b) The Secretary shall review the
plan or modification for overall
compliance with the provisions of the
Act. If the plan or modification is
disapproved, the Governor may appeal
the decision by requesting a hearing
before an administrative law judge
pursuant to § 629.57(c) of this chapter.

PART 629—GENERAL PROVISIONS
GOVERNING PROGRAMS UNDER
TITLES |, Il, AND 11l OF THE JOB
TRAINING PARTNERSHIP ACT

12, The authority citation for Part 629
is revised to read as follows:

Authority: 29 U.S.C. 1579{a).

13. Section 629.1 is amended as
follows:

a. By removing paragraph (b)(2);

b. By redesignating paragraphs (b)
and (c) as paragraphs (c) and (e)
respectively;

c. By removing from new paragraph
(c) the words “Recipients shall ensure
that: (1) An" and adding in their place
the words “Recipients shall ensure that
an'; and by removing from new
paragraph (c) the semicolon and word *;
and" and adding in their place a period;
and

d. By adding new paragraphs (b) and
(d), to read as follows:

§ 629.1 General program requirements.
(b) Programs operated under Titles I,
II. and III of the Act are subject to the
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provisions of 29 CFR Part 96, which
implement the Single Audit Act of 1984,
except as provided elsewhere in these
regulations.

(d) Recipients shall ensure that
individuals are enrolled within 45 days
of the date of application or a new
application must be taken, except that
eligible summer program applicants
under Title 1I-B may be enrolled within
45 days into a summer youth enrollee
pool, and no subsequent application
need be taken prior to participation.

14. Section 629.39 is amended by
removing the words “that do not qualify
for incentive grants™ in paragraph (d)(3);
by redesignating paragraphs (f) and (g)
as new paragraphs as (g) and (h)
respectively; and by adding a new
paragraph (f) to read as follows:

§629.39 Limitations on certain costs.

(F) Notwithstanding the limitations on
certain costs contained in section 108(a)
of the Act and paragraph (d) of this
section, funds available under section
202(b)(3) of the Act may be used by the
Governor or SDA during not more than 2
program years, ending June 30, 1988, to
develop and implement a data collection
system to track the postprogram
experience of participants. Thereafter,
the provisions of paragraph (d) of this
section shall apply to technical
assistance funds under section 202({b)(3)
of the Act.

15. Section 629.42 is amended by
removing paragraphs (b) and (c); by
redesignating paragraphs (d), (e). (f). and
(g) as new paragraphs (b), (c), (d), and
(e) respectively and by revising
paragraphs (a) to read as follows:

§629.42 Audits.

{a) The requirements of 29 CFR Part
96, which implement Office of
Management and Budget Circular A-128
“Audits of State and Local
Governments,” apply to JTPA programs
administered by recipients and
subrecipients, and shall be followed for
audits of all program years beginning
after July 1, 1985.
PART 630—PROGRAMS UNDER TITLE
Il OF THE JOB TRAINING
PARTNERSHIP ACT

16. The authority citation to Part 630 is
revised to read as follows:

Authority: 29 U.S.C. 1579(a).
§630.1 [Amended]

17. Section 630.1 is amended by
adding al the end of paragraph (b)(1) the

following words: “For the purpose of
this paragraph (b)(1), the term “eligible
youth" includes individuals who are 14
and 15 years of age and enrolled
pursuant to section 205(c)(1) of the Act.”

18. Section 630.2 is amended as
follows:

a. By removing from paragraph (a) the
words 251", 252", and 253" and
adding in their places the words “252",
253", and “254", respectively;

b. By redesignating paragraph [b) as
paragraph (c); and

c. By adding new paragraph (b) to
read as follows:

§630.2 Summer youth employment and
training programs under Part B of Title Il

. * . - -

(b) The Governor shall issue
instructions and schedules to assure that
each SDA describes its planned summer
youth employment and training program
(SYETP) activities in an SYETP plan.
The SYETP plan shall include a
description of assessment plans and
arrangements, a description of program
activities and services to be provided,
and written program goals and
objectives which shall be used to
evaluate the effectiveness of programs
conducted under this section. The
Governor may specify other elements
that are to be contained in the SYETP
plan. The SYETP plan shall:

(1) Describe how the reading and
mathematics skill levels of eligible
participants will be assessed;

(2) Include the provision of basic and
remedial education (other allowable
aclivities specified at section 253 of the
Act may also be provided); and

(3) Describe the wriiten goals and
objectives established by the SDA to
evaluate the effectiveness of its SYETP
as specified at section 255 of the Act.

PART 631—PROGRAMS UNDER TITLE
Il OF THE JOB TRAINING
PARTNERSHIP ACT

19. The authority citation to Part 631 is
revised to read as follows:

Authority: 29 U.S.C. 1579(a).

§631.22 [Amended]

20. Section 631.22 is amended by
revising the section heading to read as
follows: “Funding for discretionary
program.

21. In Part 631, Subpart D is amended
by adding a new § 631.30, to read as
follows:

§631.30 Participant eligibility.

(a) The Governor is authorized to
establish procedures to identify

substantial groups of eligible individuals
who:

(1) Have been terminated or laid-off
from employment, are eligible for or
have exhausted their entitlement to
unemployment compensation, and are
unlikely to return to their previous
industry or occupation;

(2) Have been terminated, or who
have received a notice of termination of
employment, as a result of any
permanent closure of a plant or facility;

(3) Are long-term unemployed and
have limited opportunities for
employment or reemployment in the
same or a similar occupation in the area
in which such individuals reside,
including any older individuals who
may have substantial barriers to
employment by reason of age; or

(4)(i) Were self-employed (including
farmers and ranchers) and are
unemployed:

(A) Because of natural disasters,
subject to the provisions of paragraph
(c) of this section; or

(B) As a result of general economic
conditions in the community in which
they reside.

(ii) For the purposes of paragraph
(a)(4)(i) of this section, categories of
economic conditions resulting in the
dislocation of a self-employed
individual may include, but are not
limited to:

(A) Failure of one or more businesses
to which the self-employed individual
supplied a substantial proportion of
products or services;

(B) Failure of one or more businesses
from which the self-employed individual
obtained a substantial proportion of
products or services;

(C) Large-scale layoff(s) from, or
permanent closure(s) of, one or more
plants or facilities that support a
significant portion of the State or local
economy;

(D) Depressed price(s) or markel(s) for
the article(s) produced by the self-
employed individual; and/or

(E) Generally high levels of
unemployment in the local area.

(b) The Governor is authorized to
establish procedures to determine the
following categories of individuals to be
eligible to participate in programs under
this part:

(1) Self-employed farmers, ranchers,
professionals, independent tradespeople
and other businesspersons formerly self-
employed but presently unemployed.

(2) Self-employed individuals
designated in paragraph (b)(1) of this
section who are in the process of going
out of business, if the Governor
determines that the farm, ranch, or
business operations are likely to
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terminate, as evidenced by one or more
of the following events or
circumstances:

(i) The issuance of a notice of
foreclosure or intent to foreclose;

(ii) The failure of the farm, ranch or
business to return a profit during the
preceding 12 months;

(iii) The entry of the self-employed
individual into bankruptcy proceedings;
(iv) The failure or inability to make
payments on loans secured by tangible

business assets;

(v) The failure or inability to obtain
capital necessary to continue
operations;

(vi) A debt-to-asset ratio sufficiently
high to be indicative of the likely
insolvency of the far, ranch or business;
and/or

(vii) Other events indicative of the
likely insolvency of the farm, ranch or
business.

(3) Family members of individuals
identified above under paragraphs (b)
(1) and (2) of this section, to the extent
that their contribution to the farm,
ranch, or business meets minimum
requirements as established by the
Governor.

(c) The Governor is authorized to
establish procedures to identify
individuals permanently dislocated from
their occupations or fields of work,
including self-employment, because of
natural disasters. For the purposes of
this paragraph (c), categories of natural
disasters include, but are not limited to,
any hurricane, tornado, storm, flood,
high water, wind-driven water, tidal
wave, tsunami, earthquake, volcanic
eruption, landslide, mudslide, snow
storm, drought, fire explosion, or other
catastrophe.

Signed at Washington. DC, this 17th day of
June, 1987,
Roger D. Semerad,
Assistant Secretary of Labor,
[FR Doc. 87-14235 Filed 6-23-87: 8:45 am|
BILLING CODE 4510-30-M

DEPARTMENT OF THE TREASURY

B.ureau of Alcohol, Tobacco and
Firearms

27 CFR Parts 4 and 5
[Notice No. 633]

Stgndards of Fill for Wine and Distilled
Spirits

AGENFY: Bureau of Alcohol, Tobacco
and Firearms (ATF), Treasury.

ACTION: Advance notice of proposed
rulemaking,

SUMMARY: ATF is considering amending
the standard of fill regulations for wine
and distilled spirits. Based, in part, on a
petition it has received, the Bureau
wishes to gather information by inviting
comments from the public and industry
as to whether the existing authorized
standard of fill sizes should be retained,
revised or eliminated.

DATE: Writlen comments must be
received on or before August 24, 1987,
ADDRESS: Send written comments to:
Chief, FAA, Wine and Beer Branch,
Bureau of Alcohol, Tobacco and
Firearms, P.O. Box 385, Washington, DC
20044-0385 ATTN: Notice No. 633.

FOR FURTHER INFORMATION CONTACT:
James P. Ficaretta, FAA, Wine and Beer
Branch, Bureau of Alcohol, Tobacco and
Firearms, Washington, DC 20226 (202-
566-7626).

SUPPLEMENTARY INFORMATION:
Background

Section 5(e) of the Federal Alcohol
Administration Act (FAA Act), 27 U.S.C.
205(e), authorizes the Secretary of the
Treasury to prescribe regulations
relating to the “size and fill" of alcohol
beverage containers, *“as will prohibit
deception of the consumer with respect
to such products or the quantity
thereof...."

In that regard, authorized standards of

fill for American and imported wine
bottled after December 31, 1978, for sale
in interstate commerce within the
United States, have been established in
27 CFR 4.73, as follows:
3 liters
1.5 liters
1 liter
750 milliliters
375 milliliters
187 milliliters
100 milliliters
50 milliliters
Section 4.73 also permits the bottling
of wine in containers of four liters or
more, provided the containers are filled
and labeled in quantities of even liters
(e.g.. 4 liters, 5 liters, 6 liters, etc.).
Authorized standards of fill for all
domestic and imported distilled spirits
bottled after December 31, 1979, are
prescribed in 27 CFR 5.47a, as follows:
1.75 liters
1.00 liters
750 milliliters
500 milliliters
375 milliliters
200 milliliters
100 milliliters
50 milliliters
Recently, however, the 500 ml size
was eliminated, with the publication of
T.D ATF-228 (May 1, 1986; 51 FR 6167).

Beginning July 1, 1989, U.S. Importers
and bottlers will not be able to import or
bottle distilled spirits in 500 ml
containers.

As to standards of fill for malt
beverages, on November 19, 1936, the
first malt beverage regulations were
issued under the FAA Act. From (even
before) that time, up through to the
present, standards of fill have not been
prescribed for malt beverages.
According to the record, unlike distilled
spirits and wine, malt beverage
containers have been fairly well
standardized and, consequently, there
appeared to be little likelihood of
consumer confusion or deception in this
area.

That is not to say, however, standards
of fill for malt beverages were not
considered. Late in 1954, certain new
beer containers, differing in net contents
from the traditional cans and bottles,
began to appear on the market.

On February 7, 1955, ATF's
predecessor, the Alcohol and Tobacco
Tax Division (IRS), issued Industry
Circular No. 55-3 informing the industry
of possible future hearings to consider
the adoption of standards of fill for malt
beverages. At approximately the same
time, Rev. Rul. 55-131 (1955-1 C.B. 614)
was issued, notifying the industry that
until a final decision was reached in the
matter, odd size containers must bear a
large and conspicuous statement of net
contents on the front label, and in a
horizontal position.

A hearing was subsequently held in
June (1955). Following the hearing, it
was concluded that the establishment of
standards of fill for malt beverages was
not warranted at that time.
Consequently, Rev. Rul. 55-712 (1955-2
C.B. 736) was issued apprising the
industry of this finding, and informing
them that the requirements for odd size
containers, as set forth in Rev. Rul, 55—
131, would continue to be in effect. At
this time, the provisions of Rev. Rul. 55—
131 still apply to malt beverages in odd
size containers.

Gray Market (Parallel) Imports

Over the past several years. the alcohol
beverage industry has witnessed the
emergence of the “gray market" or
“parallel” importer. A “gray market"
importation occurs when an importer
imports authentic foreign wines,
distilled spirits, or malt beverages,
despite the existence of an exclusive
distribution agreement between the
foreign trademark owner (producer) and
its authorized U.S. importer (distributor).

Many such products are packaged and
labeled for the European or other foreign
markets, and the package and/or lable
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do not always conform with U.S.
regulatory requirements. The labeling of
such products has been brought into
conformity with U.S. regulatory
requirements by either affixing a strip
label containing the necessary
mandatory information, or by making
changes to the existing brand and/or
back label.

Washington State Petition

Recently, according to the
Washington State Liquor Control Board
(WSLCB), some foreign producers have
started bottling their distilled spirits
products in sizes not authorized under
ATF regulations (e.g., 740 ml, 800 ml,
etc.). Thus, while these products could
be shipped into other countries, they
could not be imported into the U.S.

This action prompted the WSLCB to
file a petition with the Bureau requesting
an amendment of the standard of fill
requirements for imported distilled
spirits. Their proposed amendments
would permit the parallel importation of
distilled spirits not bottled in an
authorized metric standard of fill,
provided:

1. The brand of distilled spirit in the
nonstandard size is currently being
imported into the U.S. in an authorized
metric standard of fill, such as 375 ml or
750 ml;

2. The distilled spirit in the
nonstandard size qualifies for
importation into the U.S. by meeting all
other requirements (e.g., safety of
ingredients), and;

3. The distilled spirit in the
nonstandard size has a strip lable
prominently displayed indicating:

(a) The net contents in milliliters, and;

(b) The following statement—

This prodvet is a parallel import, having
been intended by the manufacturer for sale in
a country other than the United States, and is
packaged in a size not normally marketed in
the United States. To compare the per liter
cost of this product with any other size
container, divide the price of each container
by its size in milliliters and multiply by one
thousand. The resulting figure in each case is
the cost per liter for each container.

Subsequent to filing the petition,
Washington State submitted an
amendment, proposing a waiver of the
“design" and (eight percent)
“headspace” requirements in § 5.46, for
those distilled spirits that have qualified
as a parallel import. Thus, a distilled
spirils product in an 840 m! bottle could
be imported into the U.S., containing 750
ml (10.7% headspace), provided 750 ml"
appeared on the label.

Finally, Washington State filed
another supplement to their petition,
which provided that an importer could
not obtain a certificate of label approval

(ATF F 5100.31) for the same distilled
spirits product bottled in both a
standard and nonstandard size. This
would mean, for example, an importer
could not import the same brand of
distilled spirit in both a 750 ml and 720
ml size.

The petitioners state that the purpose
of the standard of fill requirements,
issued pursuant to the FAA Act, is to
insure that the consumer is not deceived
as to the quantity of the product, and
that “*he or she receives full value for
liquor dollars spent.” In that regard, the
petitioners claim the existing standard
of fill requirements are being used for a
purpose not intended by Congress, that
is, to stifle price competition of imported
distilled spirits. As a result, the net
amount of money paid by U.S.
consumers for imported products is
artificially increased.

ATF disagrees with the petitioners’
contention that the standard of fill
regulations were intended to insure that
consumers receive “full value for liquor
dollars spent." Section 5(e) of the FAA
Act authorizes the issuance of
regulations relating to the size and fill of
containers as will prevent deception of
consumers concerning the identity,
quality, or quantity of the product.
Section 5(e) does not give ATF the
authority to regulate the pricing of
alcoholic beverages.

Discussion

Regulations issued pursuant to the
FAA Act, relating to standards of fill for
distilled spirits and wine, date back over
40 years to 1936 and 1943, respectively.
Historically, it has been ATF's position
that such standards are necessary, and
that without such standards there would
be a proliferation of bottle sizes, as well
as an increase in the number of bottle
sizes that are similar in size and shape,
possibly resulting in consumer confusion
and deception. Over the years, the
Bureau has been petitioned to adopt
additional standards of fill, such as a
500 ml size for wine, and a two liter size
for distilled spirits. In each instance, the
petition was denied, citing the reasons
mentioned above.

When ATF established the authorized
metric standards of fill for wine (T.D.
ATF-12,1975-1 ATF C.B. 1; December
31, 1974, 39 FR 45216), and distilled
spirits (T.D. ATF-25, 1976-1 ATF C.B. 2;
March 10, 1976, 41 FR 10217), one of the
reasons given was to facilitate
international trade, for exported as well
as imported products, by using
internationally recognized, accepted,
and consistent sizes. However, this may
no longer be a valid concern of the
Bureau's since foreign products, distilled
spirits in particular, are now being

bottled in various sizes, with no
apparent consistency.

In any event, ATF would like to
obtain information from consumers and
industry members alike, on the issue of
standards of fill for wine and distilled
spirits, including the proposals made in
the WSLCB petition outlined above.

Thus, with the above in mind, the
Bureau is soliciting comments on the
following questions:

(1) Should the existing standards of
fill for wine and distilled spirits be
retained and, if so, why?

(2) If the existing standards of fill
were to be retained, would you be in
favor of, or opposed to, the amendments
proposed in the Washington State
petition, which would permit the parallel
importation of distilled spirits not
bottled in an authorized metric standard
of fill? We would also note that parallel
importers are subject to Customs
regulations relating to parallel
importations. See 19 CFR 133.21 which,
in certain instances, may preclude entry
regardless of the standard of fill.

(3) What is your opinion on ATF
eliminating the existing standards of fill
for wine and distilled spirits, provided
the net contents of the container are
prominently displayed on the label?

(4) Regarding Nos. 2 and 3 above, is
there any additional labeling
requirement that could be used to negate
consumer confusion as a result of the
possible proliferation of bottle sizes?

In addition to the above questions,
ATF is soliciting comments on any other
suggestions or alternatives related to the
issue of standards of fill for wine and
distilled spirits.

Executive Order 12291

In compliance with Executive Order
12291, 46 FR 13193 (1981), ATF has
determined that this proposal is not a
major rule since it will not result in:

(a) An annual effect on the economy
of $100 million or more;

(b) A major increase in costs or prices
for consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions; or

(c) Significant adverse effects on
competition, employment, investment,
productivity, or on the ability of United
States-based enterprises to compete
with foreign-based enterprises in
domestic or export markets.

Regulatory Flexibility Act

The provisions of the Regulatory
Flexibility Act relating to an initial and
final regulatory flexibility analysis (5
U.S.C. 603, 604) are not applicable to this
proposal because the advance notice of
proposed rulemaking, if promulgated as
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a final rule, will not have a significant
economic impact on a substantial
number of small entities. The proposal
will not impose, or otherwise cause, a
significant increase in reporting,
recordkeeping, or other compliance
burdens on a substantial number of
small entities. The proposal is not
expected to have significant secondary
or incidental effects on a substantial
number of small entities.

Accordingly, it is hereby certified
under the provisions of section 3 of the
Regulatory Flexibility Act (5 U.S.C.
605(b)), that this advance notice of
proposed rulemaking, if promulgated as
a final rule, will not have a significant
economic impact on a substantial
number of small entities.

Paperwork Reduction Act

The provisions of the Paperwork
Reduction Act of 1980, Pub. L. 96-511, 44
U.S.C. Chapter 35, and its implementing
regulations, 5 CFR Part 1320, do not
apply to this advance notice because no
requirement to collect information is
proposed.

Public Participation

ATF requests comments from all
interested persons. All comments
received on or before the closing date
will be carefully considered. Comments
received after the closing date and too
lite for consideration will be treated as
possible suggestions for future action.

ATF will not recognize any material
as confidential. Comments may be
disclosed to the public. Any material
which the commenter considers to be
confidential or inappropriate for
disclosure should not be included in the
comment. The name of the person
submitting the comment is not exempt

rom disclosure.

During the comment period, any
Person may request an opportunity to
present oral testimony at a public
hearing. However, the Director reserves
the right, in light of all circumstances, to
determine if a public hearing is
l](,’(ilfSSiﬂ'y.

Disclosure

Copies of this notice and the written
tomments will be available for public
‘ispection during normal business hours
t: ATF Reading Room, Disclosure
Branch, Room 4406, Ariel Rios Federal
Building, 1200 Pennsylvania Avenue,
Nw,, Washington, DC.

Drafting Information
) 'l:hc author of this document is James
P. Ficarelta, FAA, Wine and Beer

:fmnrh. Bureau of Alcohol, Tobacco and
‘irearms

List of Subjects
27 CFR Part 4

Advertising, Consumer protection,
Customs duties and inspection, Imports,
Labeling, Packaging and containers,
Wine,

27 CFR Part 5

Advertising, Consumer protection,
Customs duties and inspection, Imports,
Labeling, Liquors, Packaging and
containers.

Authority

This advance notice of proposed
rulemaking is issued under the authority
in 27 U.S.C. 205.

Signed: May 29, 1987,
Stephen E. Higgins,
Director.

Approved: June 9, 1987,
John P. Simpson,
Acting Assistant Secretary (Enforcement).
[FR Doc. 87-14298 Filed 6-23-87: 8:45 am|
BILLING CODE 4810-31-M

DEPARTMENT OF DEFENSE

Corps of Engineers, Department of
the Army

33 CFR Part 240

Water Resources Policies and
Authorities; General Credit for Flood
Control [ER 1165-2-29]

AGENCY: U.S. Army Corps of Engineers,
DoD.

ACTION: Proposed rule.

SUMMARY: The proposed regulation
provides guidelines and procedures for
application of the provisions of section
104 of Pub. L. 99-662. Those provisions
deal, primarily, with the giving of credit,
for flood control works accomplished by
non-Federal interests, toward local
cooperation that would otherwise be
required in connection with a related
Federal flood control project authorized
to be implemented by the Corps of
Engineers. The full text of section 104 is
reproduced as Appendix A to the
proposed regulation. Subsection 104(a)
specifies that these guidelines shall be
promulgated after notice in the Federal
Register and opportunity for comment,

DATES: Comments must be submitted on
or before August 24, 1987.

ADDRESS: Send comments to
HQUSACE, Directorate of Civil Works,
ATTN: DAEN-CWR-R, Washington, DC
20314-1000.

FOR FURTHER INFORMATION CONTACT:
David Brouwer or Don Rogers at (202)
272-0123.

SUPPLEMENTARY INFORMATION: This
regulation is not a major rule within the
meaning of E.O. 12291 requiring
preparation of a regulatory impact
analysis. It will not result in an annual
effect on the economy of $100 million or
more and it will not result in a major
increase in costs or prices.

Pursuant to 5 U.S.C. 605(b) I hereby
certify that this regulation will not have
a significant economic impact on a
substantial number of entities.

List of Subjects in 33 CFR Part 240

Credit, Flood control,
Intergovernmental relations, Public
works, Water resources.

John O. Roach 11,
Army Liaison Officer With the Federal
Register.

Part 240 is proposed to be added to 33
CFR to read as follows:

PART 240—GENERAL CREDIT FOR
FLOOD CONTROL

[ER 1165-2-29]

Sec.

2401
240.2
240.3
2404
240.5

Purpose.

Applicability.

Reference.

Legislative provisions.

Discussion.

2406 General policy.

230.7 Credit criteria for projects authorized
on or before November 17, 1986.

240.8 Credit criteria for projects authorized
after November 17, 1986.

2409 Procedures.

Appendix A—Formula for Determining
Amount of Allowable Credit

Authority: Section 104, Water Resources
Development Act of 1986 (Pub. L. 99-662).

§ 240.1 Purpose.

This establishes guidelines and
procedures for Department of the Army
application of the provisions of section
104 of Pub. L. 99-662.

§240.2 Applicability.

Policies and procedures contained
herein apply to all HQUSACE elements
and field operating agencies of the
Corps of Engineers having Civil Works
responsibilities.

§ 240.3 Reference.
Section 104 of Pub. L. 99-662.

§240.4 Legislative provisions.

Section 104 of Pub. L. 99-662
authorizes and directs the development
of guidelines which include criteria for
determining whether work carried cut
by local interests is compatible with a
project for flood control. Compatible
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work which was carried out prior to
project authorization, before November
17, 1986 but after November 17, 1981,
may be considered part of the project
and credited against the non-Federal
share of the cost of project, if the local
sponsor applied for consideration of
such work not later than March 31, 1987.
Local work to be carried out after
November 17, 1986 must receive Army
approval prior to construction to be
eligible for credit, taking into account
the economic and environmental
feasibility of the project. The credit will
not relieve the non-Federal sponsor of
the requirement to pay 5 percent of the
project costs in cash during construction
of the remainder of the project. This
legislative authority also provides that
benefits and costs of compatible work
will be considered in the economic
evaluation of the Federal project. This
includes the costs and benefits of
compatible local work which was
carried out after November 17, 1981 or
within the 5 years prior to the initial
obligation of reconnaissance study
funds if that should establish a later
date.

§ 240.5 Discussion.

Discussion of this legislation is
contained in the Conference Report,
H.R. Rept. No. 99-1013, which
accompanies H.R. 6. The House passed
version of the bill contained a number of
project-specific provisions that
authorized credit against the non-
Federal share for compatible work
completed by local interests. In addition,
it contained a general authority which
provided that the cost of compatible
local work for flood protection could be
credited, if it were carried out after
project authorization or the date of bill
enactment, whichever was later. The
Senate passed version authorized
crediting of compatible flood control
works for projects under study. Both
general provisions would enable local
interests to proceed with compatible
work on the understanding that the local
improvements would be considered a
part of the Federal project for the
purpose of benefit-to-cost analysis, as
well as subsequent cost sharing. The
Conference Committee deleted virtually
all of the crediting provisions applicable
to individual projects and expanded the
general provision allowing the Secretary
to credit the cost of certain work
undertaken by local interests against the
non-Federal share of project costs and
to consider the benefits and costs in the
economic evaluation of a more
comprehensive project. This authority
provides a basis for non-Federal
interests to undertake local work to
alleviate flood damages in the period

preceding authorization and
construction of a Federal project with
assurance that they will not adversely
affect the project's economic feasibility.
It provides local sponsors more
flexibility in meeting their flood
problems.

§240.6 General policy.

(a) Section 104 provisions will be
applied only at locations where Federal
construction of a congressionally
authorized project, or separable element
thereof, is initiated after April 30, 1986; a
congressionally authorized study is
underway; or where the feasibility
report has been forwarded for Executive
Branch review or for consideration by
Congress. If a study is underway, a
credit recommendation will not be made
prior to the final public meeting and
filing of a draft EIS with EPA. A credit
recommendation will be in response to a
specific request from a State, city,
municipality or public agency that is the
prospective local sponsoring agency for
the contemplated Federal plan.

(b) Work eligible for crediting shall be
limited to that part of the local
improvement directly related to a flood
control purpose. (These guidelines,
although they generally make reference
to fload control “projects.” should be
understood to have equivalent
application to allocated flood control
costs in a multiple purpose project.)
Structures built for channel alignment,
navigation, recreation, fish and wildlife,
land reclamation, drainage, or to protect
against land erosion, and which, in
conjunction with the project, do not
produce appreciable and dependable
effects in preventing damage by
irregular and unusual rises in water
levels, are not classed as flood control
works and are ineligible for credit.

(c) Future work proposed for crediting
must meet the following minimum
requirements:

(1) The work will be separately useful
for flood control or other purposes even
if the Federal Government does not
construct the contemplated project; and

(2) The work accomplished by the
non-Federal entity will not create a
potential hazard.

(d) For local work initiated before
November 17, 1986, but after November
17, 1981, the local sponsoring agency
must have requested consideration by
letter dated on or before March 31, 1987.
For authorized projects, new local work
initiated after November 17, 1986 and
before the effective date of this
regulation may be eligible for credit, but
the amount of credit, if any, will be
determined after the effective date. For
new local work commenced after the
effective date, only work carried out

aflter the sponsor is notified of its
compatibility and extent of potential
credit pursuant to § 240.9(c) shall be
eligible for credit, except for local
engineering work noted below in
paragraph (h) of this section.

(e) The maximum amount creditable
shall equal the actual expenditures
made by the non-Federal entity for work
that meets the criteria set forth above
and in §§ 240.7 or 240.8. However, the
amount actually credited will not
exceed the amount that is a reasonable
estimate of the reduction in Federal
project expenditures resulting from
substitution of the local work for
authorized project elements or, in the
case of compatible work outside the
scope of the project as originally
authorized, a reasonable estimate of
what Federal expenditures would have
been if that work had been Federally
constructed. Costs of subsequent
maintenance of the creditable non-
Federal flood control work will not be
credited. In the event that the local
construction work is financed by a
Federal non-reimbursable grant or other
Federal funds, the amount creditable
against future local cooperation
requirements shall be reduced by a
commensurate amount, unless the law
governing the grant permits grant funds
to be used to meet the non-Federal share
of Corps of Engineers cost sharing
requirements. However, there will be no
corresponding reduction in the costs or
benefits considered in the project’s
economic evaluation.

(f) Regardless of the total amount
creditable for compatible work at the
time of construction, the local sponsor
will be required to contribute 5 percent
of the total project cost in cash. The
credit can only be applied toward the
value of needed lands, easements,
rights-of-way, relocations, and disposal
areas (LERRD) the sponsor would
otherwise have to provide plus any
additional required cash contribution
needed to make the total sponsor
contribution equal at least 25 percent of
total project costs. As a consequence of
crediting non-Federal construction cos!s
against LERRD requirements some costs
for LERRD may become a Federal
responsibility.

(g) Reimbursement to non-Federal
interests will not be made for any
excess of costs for compatible works
beyond that which can be credited in
accordance with paragraph (f) of this
section. In this regard, reimbursements
pursuant to section 103(a)(3) of Pub. L.
99-662 will not be made should the non:
Federal share of project-related costs
exceed 50 percent of total project-
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related costs by virtue of such excess of
costs for compatible work.

(h) Local interests are responsible for
developing all necessary engineering
plans and specifications for the work
they propose to undertake. However,
those costs, including engineering and
overhead, directly attributable to the
creditable part of local work may be
included in the amount credited.

(i) Non-Federal costs in connection
with LERRD required for the Federal
project, regardless of when incurred,
will be recognized in computation of the
LERRD component of project costs (the
credit provisions of Section 104, Pub. L.
99-662, have no direct bearing on this).

(jl Non-Federal construction and
LERRD costs in connection with
compatible work for which credit can be
given will, when those costs are
incorporated in project costs, be
included in their related categories, and
total project cost sharing responsibilities
will be adjusted accordingly.

§240.7 Credit criteria for projects
authorized on or before November 17,
1986.

(a) For work accomplished prior to
project authorization, the following local
improvements can be construed as
compatible and considered for credit:

(1) Work that would constitute an
integral part of the Federal project
(integral work);

(2) Work that would have been
included in the Federal project if it had
not been assumed to be part of the
without project condition (external
work); and :

(3) Work that reduces: the construction
cost of the Federal plan (substitute
work).

Ii work that is not part of the Federal
plan as authorized increases the total
project cost by more than 20 percent on
a project authorized in Pub. L.. 99-662
then, pursuant to section 902 of Pub. L.
99-662, congressional approval of
Increased project costs will be
necessary. If work that is not part of the
Federal project plan as authorized
materially alters the scope or function of
any project, so as to constitute a
significant post authorization change,
congressional approval will be
necessary.

(b) For local work initiated after the
effective date of this regulation, only
work that has the effect of reducing the
remaining construction cost of the
Federal project as authorized will be
ehgible for credit under the provisions of
Section 104. Where it would be work on
an element of the Federal project, such
work should be undertaken under
formal agreement pursuant to section
215 of the River and Harbors Act of

1968, Pub. L. 90-483, approved August
13, 1968.

(c) All creditable non-Federal costs
for compatible work, and related
benefits, may be considered in the
project economic evaluation and, to the
exten! the related benefits are required
for economic justification, creditable
costs shall be included in total project
first costs. In any event, costs for
compatible work shall be included in
total project first costs to at least the
extent that credit is actually given,
including LERRD.

(d) Flood control projects authorized
in Pub. L. 99-662 subject to sections 903
(a) and (b) of that act fall, with respect
to crediling non-Federal costs, under
this paragraph. (However, pending
completion of the relevant procedural
requirements for such projects, as set
forth in those provisions of the act,
section 215 agreements covering
proposed non-Federal accomplishment
of compatible work on the project will
not be executed.) Works eligible for
credit will be explicitly addressed in
project reports submitted to the
Secretary of the Army pursuant to
sections 903 (a) and (b).

(e) Formulas for determining the
amount of allowable credit in
accordance with these guidelines are
provided in Appendix A.

§240.8 Credit criteria for projects
authorized after November 17, 1986,

(a) In general, for projects authorized
after November 17, 1986, work eligible
for credit will be explicitly addressed in
recommendations to Congress. If a
report has been submitted to Congress,
work on an element of the
recommended Federal project or work
that reduces its construction cost can be
considered for credit.

(b) Local work initiated after
November 17, 1981 or within 5 years
before the reconnaissance study began,
whichever is later, can be incorporated
into the recommended plan for the
purpose of economic evaluation.
However, credit for local work can be
recommended only if the conditions in
§ 240.6 (b) through (d) are met.

(c) Reports recommending Federal
participation in a plan should include
the following, ‘Future non-Federal
expenditures for improvements that,
prior to their construction, are found to
be compatible with the plan
recommended herein, as it may be
subsequently modified, will entitle the
(sponsor's name) to consideration for
credit in accordance with the guidelines
established under section 104, Pub. L.
99-662.

(d) All costs for non-Federal work
incorporated in the recommended plan

either prior to authorization or after
authorization in accordance with this
paragraph shall be included in total
project first costs and will therefore be
subject to cost sharing. Related benefits
will be included in the project's
economic evaluation.

§240.9 Procedures.

(a) Non-Federal entities desiring
credit under the provisions of section
104 of Pub. L. 99-662 should confer with
the District Engineer and submit a
written application to him. The
application will include a full
description of planned work, plans,
sketches, and similar engineering data
and information sufficient to permit
analysis of the local proposal.

(b) The District Engineer shall review
the engineering adequacy of the local
proposal and its relation to the Federal
plan and determine what part of the
proposed local improvement would be
eligible for credit. The District Engineer
will forward his recommendations
through the Division Engineer and the
Chief of Engineers to the Assistant
Secretary of the Army (Civil Works) and
provide information on:

(1) Basis for concluding the local plan
is appropriate in relation to the
prospective Federal plan,

(2) Total estimated cost and benefits
of creditable work.

(3) Environmental effects of the local
work, including a brief statement of both
beneficial and detrimental effects to
significant resources.

(4) The urgency for proceeding with
the local plan. (If the final feasibility
report is not available, a copy of the
draft feasibility report also should be
provided.)

(c) Upon being informed of the
Secretary’s decision, the District
Engineer shall reply by letter stating to
the local applicant what local work and
costs can reasonably be expected to be
creditable [or recommended for credit if
a Federal project is not yet authorized)
under the provisions of section 104. If
the improvement proposed by the non-
Federal entity includes work that will
not become a part of the Federal project,
the means of determining the part
eligible for credit shall be fully defined.
This letter shall include the following
conditions:

(1) This shall not be interpreted as a
Federal assurance regarding later
approval of any project nor shall it
commit the United States to any type of
reimbursement if a Federal project is not
undertaken.

(2) This does not eliminate the need
for compliance with other Federal, State,
and local requirements, including any
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requirements for permits, Environmental
Impact Statements, etc.

(3) Approval shall expire 3 years after
the date of this letter if the work has not
commenced.

(d) The non-Federal entity will notify
the District engineer when work
commences. The District Engineer will
conduct periodic and final inspections.
Upon completion of loeal work, local
interests shall provide the District
Engineer details of the work
accomplished and the actual costs
directly associated therewith. The
District Engineer.shall audit claimed
costs to ascertain and confirm those
costs properly creditable and shall
inform the non-Federal entity of the
audit results.

(e) During further Corps studies, the
local work actually accomplished that
would constitute a legitimate part of the
overall recommended Federal project
may be incorporated within any plan
later recommended for implementation.

(f) The District Engineer shall submit a
copy of his letter and notification of
creditable costs of completed work to
the Secretary through the Division
Engineer and the Chief of Engineers.

(g) All justification sheets supporting
new start recommendations for
Preconstuction Engineering and Design
or Construction of projects will include
information on credits in the paragraph
on local cooperation. The information
should include but not be limited to date
of the District Engineer’s letter to the
sponsor pursuant to paragraph (c) of this
section, status of the creditable work,
estimated or actual cost of the work and
the estimated amount of credit.

Appendix A—Formulas for Determining
Amount of Allowable Credit

1. General. The amount of credit that non-
Federal interests may receive under the
provisions of section 104 of the Water
Resources Development Act of 1986 depends
first on the value of the compatible work they
have accomplished and then on the value of
the local cooperation against which they may
receive credit. If the compatible work is for
construction which was outside the scope of
the project as authorized, the costs for the
compatible work for which credit is desired
are additive to the original estimate of total
project cost. This increases the estimated
cost of basic local cooperation requirements,
thus enlarging the target against which credit
may be given.

2. The “formulas” for determining the
amount of credit that may be allowed in the
various cases are provided in the following
paragraphs. TPC means the total estimate of
project costs for the project as it was
authorized. LERRD means the costs for lands,
easements, rights-of-way, relocations and
disposal areas as included in that estimate.

3. Calculations for several hypothetical
examples are provided to illustrate how
crediting determinations would impact on

project costs and on cost sharing. For each of
these examples it is assumed that the
estimated total project cost (TPC) of the
project as authorized is $100.0 million. All of
the elements of cost are given in millions of
dollars.

4. Integral Work. For compatible work that
is integral with the project as authorized
[240.7(a)(1)] or compatible work that
constitutes an advantageous substitution for
work integral with the authorized project [i.e:
substitute work, 240.7(a)(3)):

a. LERRD' <20% TPC
Credit=Value of compatible work up to
20% TPC
b. LERRD >20% TPC
Credit=Value of compatible work up to
LERRD

Crediting non-Federal interests for
constructing an integral part of the project or
substitute work will not result in any increase
in project costs. Ordinarily, the result will
simply be a transfer of equivalent
responsibilities between the Corps and non-
Federal interests. If non-Federal interests
should accomplish compatible integral or
substitute work exceeding the possible credit,
the Corps will be relieved of the expense of
constructing an increment of the project. An
example is provided below. In this example,
non-Federal interests have accomplished
integral project work amounting to 30.0
million. LERRD are less than 20% of TPC so
that the maximum value of local cooperation
against which they may receive credit is $20.0
million. Since the $10.0 for which credit
cannot be given nonetheless represents
useful project work, in this example the
Corps would be relieved of the costs for
accomplishing that much construction.

Credit
example
Case: LERRD <20% Basic T
TPC project Cc;g\lzat-
work—
30.0
Non-Federal:
50 50
14.0 0.0
Extra cash (toward
oo g 11 98 S S 6.0 0.0
Construction (actual). 30.0
Subtotal..........ccocree. 25.0 35.0
Federal:
Construction 51.0
LERRD o 14.0
Subtotal... 65.0
L R R ) e 100.0
Reduction in Federal
21011 PRSI SRS R0 B D A PP i '10.0

! The amount by which the integral or sub-
stitute work actually accomplished by non-
Federal interests exceeds the requirements of
local cooperation against which credit may be
given.

5. External Work. For compatible work
outside the scope of the project as authorized
li.e. external work, 240.7(a)(2)}:

a. LERRD <25% TPC
Credit=Value of compatible work up to
25% TPC

b. LERRD >25% TPC

Credit=Value of compatible work up to

LERRD

Crediting non-Federal interests for
compatible work which was not part of the
project as authorized (external work) will
result in an increase in project costs and an
increase in net Federal costs. The costs for
compatible external work for which non-
Federal interests desire credit must be
incorporated into the estimate of total project
costs (but only to the extent that credit can
actually be given). Assigned Federal and non-
Federal project costs then making up the
adjusted total project costs will both be
greater than for the basic project. However,
the net effect will be a savings to non-Federal
interests in the further costs they will have
for fulfilling local cooperation requirements.
The maximum amount that can be credited
for compatible external work (and thus
added to project costs), where LERRD <25%
TPC, follows from Credit, C=20%(TPC +C)
which reduces to C=0.2TPC+0.2C, then to
0.8C=0.2TPC, and finally C=(0.2/0.8)TPC or
0.25TPC as indicated in a, above. An example
of crediting in a case involving external work
is provided below. In this example, as in
example 1, non-Federal interests have
accomplished work amounting to §30.0
million. This work, however, was not integral
with the project as authorized (it has been
determined to be compatible external work].
so that any part of it for which credit is given
must be added to TPC. Since, in this case
LERRD are less than 25% of TPC, the
maximum amount that can be credited is 25%
of TPC, or $25.0 million. Adjusting TPC by
this amount results in an added Federal cost
of $18.75 million (76% of the $25.0 million
increase).

Credit
example
Case: LERRD <25% Basic "
TPC project Corg'gan
work—
30.0
Non-Federal:
596 RSN . e o) 5.0 6.25
EERRDIE p i X 14.0 0.0
Extra cash (toward
CORSI:)uussitiisnmndain 6.0 0.0
Construction (actual)...b....ccoienies 25.0
Subtotal........coeerenn 250 31.25
Federal:
Construction..........c.c.... 75.0 79.75
LERRD L eicrisisecs 14.0
SUbtotal..... .oseeeones 75.0 93.75
i § R ivme s nios S :
Adjusted TPC 125.0
Excess of Compatible
WORK oo et g et e 150
Increase in Federal
(8771 - 7 e e T I s 218,75

! This portion of the compatible external
work is not incorporated in the project costs
because it would be a disadvantage to the
project sponsor to do so (if included, the
sponsor would become obligated for an add:
tional 5% up-front cash contribution but with-
out any savings in other local cooperation
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because there would be nothing left to give
credit against).

2This is also the measure of the net sav-
ings to non-Federal interests by virtue of cred-
iting.

6. Combined integral and external works.
For cases where non-Federal interests have
accomplished compatible work, some of
which is integral with the project as
authorized and some of which is outside the
original scope (external), determination of the
ailowable credit is a two step process, Work
that is integral to the project is credited first.
This, C1, is accomplished in accordance with
paragraph 4 above. If, after this step, there
remain local cooperation requirements
against which eredit may be given, credit for
compalible external work, C2, is
determinable on the following basis.

#. LERRD «20% (TPC + C2)
C2=Value of compatible work up to
25%TPC—=1.25CI
b. LERRD »20% (TPC+ C2)

C2=Value of compatible work up to

remaining LERRD

Note that total credit, C=C1+ C2. Formula
6.a. is derived from C=C1+ C2=20%(TPC +
C2). An example of crediting in a case
involving both kinds of compatible works is
provided below. In this example non-Federal
interests have accomplished $25.0 million in
compatible work, $5.0 of which was integral
with the project as authorized and $20.0 Of
which was external. The integral work is
credited in the first step against the extra
cash component of the original local
cooperation requirements. TPC is unaffected;
however, the target against which credit for
the external work might be credited has been
partially used up. The second step shows
only the incremental effects of crediting
external work. Using 6.a. the maximum credit
that can be given for this work is $18.75
million. Although other non-Federal
requirements are extinguished as a result of
the credit for the external work, the non-
Federal 5% cash contribution increases by
$0.9375 million, say $0.94 (5% of $18.75). In the
final step, the incremental effects of crediting
the external work are added in with the
values obtained in step 1.

g Credit example 3— Compatible
Case: LERRD <20% (TPC+C2) p?gggt work—125.0
Step 1 Step 2 Final
Non-Federal:
5% Gashy, 0 L Sslar el | 5.0 5.0 0.94 5.94
LERRD.......... | 14.0 14.0 0.0 0.0
Extra cash (toward Constr.) ..o iciosioiieiisomionssn, 6.0 1.0 0.0 0.0
Construction (actual)...... L 5.0 18.75 23.75
Subtotal .........co........ 25.0 25.0 29.69
Federal:
ConstrlicHoN: e i e e o - 75.0 75.0 0.06 75.06
LB RRD i i el R i 14.0 14.0
. Subiofalmrl R . R 75.0 Y4 X 0 2 SRR 89.06
TPC.J i 100.0 100.0
Adjusted TPC $ O TE A LR o LS (Ll L YR B (R e 18 5 o 11875
Excess of ComPatible WOrK ...........oor.cooovommeeimsossssees oo 4 1.25 1.25
Increase in Federal Costs. 4. 14.06
| l

' Compatible work consisting of 5.0 integral work credited in first step of calculations plus 20.0
external work credited, to the extent possible, in second step.

['R Doe. 87-14153 Filed 6-23-87: 8:45 am|
BILLING CODE 3710-92-M

LIBRARY OF CONGRESS
Copyright Office
37 CFR Part 202

[Docket No. RM 86-1B]

Copyright Registration for Colorized
Vgrs:ons of Black and White Motion
Pictures; Proposed Rulemaking

AGENCY: Copyright Office, Library of
Congress

ACTION: Notice of proposed rulemaking.

SUMMAR.Y: This notice of proposed
rulemaking is issued to inform the public
that the Copyright Office of the Library

of Congress has determined that claims
to copyright in certain computer-
colorized versions of black and white
motion pictures may be registered upon
compliance with proposed new deposit
requirements. The notice informs the
public and invites comment with respect
to proposed regulations that would
require the deposit of a black and white
print along with a copy of the computer-
colorized version in order to register a
claim to copyright in the selection of
colors.

DATES: Written comments should be
received on or before July 24, 1987.

ADDRESSES: Ten copies of written
comments should be addressed, if sent
by mail, to: Library of Congress,
Department 100, Washington, DC 20540;
if delivered by hand, copies should be
Lrought to: Office of the General

Counsel, U.S. Copyright Office, James
Madison Memorial Building, Room 407,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Dorothy Schrader, General Counsel,
Copyright Office, Library of Congress,
Washington, DC 20559. Telephone (202)
287-8380.

SUPPLEMENTARY INFORMATION:

Registration of Colorized Black and
White Mation Pictures As Derivative
Works

1. Background

An existing Copyright Office
regulation provides that “mere
variations of coloring" are not subject to
copyright. 37 CFR 202.1(a). This does not
preclude registration where the work
contains some other elements of
originality such as an original
arrangement or combination of colors.
Courts have held that while color per se
is uncopyrightable and unregistrable,
arrangements or combinations of colors
may warrant copyright protection.?

Between 1985 and 1986, several
parties submitted the colorized versions
of ten motion pictures and one television
program to the Copyright Office for
registration of the colorized version as a
derivative work. The Copyright Office
did not register any of these works.
Because of the unusual nature of the
claimed authorship and to obtain
information about the process of
creating the colorized versions from
persons other than the claimants, on
September 15, 1986, the Copyright Office
published a Notice of Inquiry in the
Federal Register (51 FR.32665) and
invited public comment regarding the
registrability of colorized films.

In all 46 comments (43 original and
three reply) were filed with the
Copyright Office. After studying the
comments, the Copyright Act, and the
case law, the Copyright Office
concluded that certain colorized
versions of black and white motion
pictures are eligible for copyright
registration as derivative works. On
June 22, 1987 the Copyright Office
published its decision regarding
registration for computer-colorized films
at 52 FR 23443. We stated that proposed
deposit requirements for registration of
computer-colorized films would be
published separately, The purpose of
this Notice is to propose such rule and
invite public comment on them.

' See elso 1 NIMMER ON COPYRIGHT 3 section
2.14 (1485).
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2. Deposit of Black and White Version

To facilitate examination of the claim
to copyright in the computer-colorized
version, at least one commentator
suggested that the Copyright Office
should require the deposit of a black
and white version as well as a colorized
copy. Authority for this requirement
exists under the general rulemaking
authority of 17 U.S.C. 702. In addition,
the Register of Copyrights is specifically
authorized to specify by regulation, the
“nature of the copies or phonorecords to
be deposited in the various classes
specified.” 17 U.S.C. 408(c)(1).

The Copyright Office has decided to
propose regulations that would require
claimants of copyright in computer-
colorized versions of motion pictures to
deposit one copy each of the colorized
version and of the black and white print
from which the colorized version was
prepared. Comparison of both copies
will enable an examiner to determine
better whether the colorized version
satisfies the applicable standards for
copyright registration. Deposit of the
black and white version will also enrich
the collections of the Library of
Congress since in many cases the older
black and white films were never
registered or otherwise deposited with
the Library.

3. Regulatory Flexibility Act Statement

With respect to the Regulatory
Flexibility Act, the Copyright Office
takes the position that this Act does not
apply to Copyright Office rulemaking.
The Copyright Office is a department of
the Library of Congress and is a part of
the legislature branch, Neither the
Library of Congress nor the Copyright
Office is an “agency" within the
meaning of the Administrative
Procedure Act of June 11, 1946, as
amended (Title 5 Chapter 5 of the U.S.
Code, Subchapter Il and Chapter 7). The
Regulatory Flexibility Act consequently
does not apply to the Copyright Offie
since that Act affects only those entities
of the Federal Government that are
agencies are defined in the
Administrative Procedure Act.?

* The Copyright Office was nol subject to the
Administrative Procedure Act before 1976, and it is
now subiject o it only in areas specified by section
701(d) of the Copyright Act (i.e., “all actions taken
by the Register of Copyrights under this title [17},"
except with respect to the making of copies of
copyright deposits). |17 U.S.C. 706{b)|. The
Copyright Act does not make the Office an
“agency” as aefined in the Administrative
Procedure Act. For example. personnel actions
taken by the Office are not subject to APA-FOIA
requirements

Alternatively, if it is later determined
by a court of competent jurisdiction that
the Copyright Office is an “agency”
subject to the Regulatory Flexibility Act,
the Register of Copyrights has
determined and hereby certifies that this
proposed regulation will have no
significant impact on small businesses.

List of Subjects in 37 CFR Part 202

Claims, Claims to copyright, Copyright
registration.

Proposed Regulations »

In consideration of the foregoing, the
Copyright Office proposes to amend Part
202 of 37 CFR, Chapter IL.

1. The authority citation for Part 202
would continue to read as follows:

Authority: Copyright Act, Pub. L. 94-553. 90
Stat. 2541 [17 U.S.C. 702].

2. Section 202.20(c)(2)(ii) would be
amended by adding the following
sentence at the end thereof:

§202.20 Deposit of copies and phinore
cards for copyright registration.
L3 - * * -

(c) AL AR

(2) ® N »

(ii) Motion pictures.* * * In the case of
colorized versions of motion pictures
made from pre-existing black and whitre
motion pictures, in addition to the
deposit of one complete copy of the
colorized motion picture and the
separate description of its contents as
specified above, the deposit shall
consist of one complete print of the
black and white version of the motion
picture from which the colorized version
was prepared.

* * L * *
Dated: June 18, 1987.
Ralph Oman,

Register of Copyrights.

Approved by.

Daniel J. Boorstin,

The Librarian of Congress.

|[FR Doc. 87-14342 Filed 6-23-87; 8:45 am]
BILLING CODE 1410-03-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[A-5-FRL-3222-6]

Approval and Promulgation of
implementation Plans; Minnesota

AGENCY: Environmental Protection
Agency.
ACTION: Proposed rulemaking.

summMARY: USEPA is proposing to
approve a revision to the Minnesota

State Implementation Plan (SIP) for
Total Suspended Particulate (TSP). The
revision pertains to Minnesota's plan for
reducing TSP emissions during grain
loading. USEPA's action is based upon a
July 9, 1986, revision request which was
submitted by the State (1) in response to
a condition on USEPA's May 6, 1982,
approval of Minnesota's Part D SIP for
TSP (47 FR 19520), and (2) to satisfy the
requirements of Part D of the Clean Air
Act (Act).

DATE: Comments on this revision and on
the proposed USEPA action must be
received by July 24, 1987.

ADDRESS: Copies of the SIP revision and
USEPA's technical support documents
are available at the following addresses
for review: (It is recommended that you
telephone Robert B. Miller, at (312) 353~
0396, before visiting the Region V office.)

U.S. Environmental Protection Agency,
Region V, Air and Radiation Branch,
230 South Dearborn Street, Chicago,
Illinois 60604

Minnesota Pollution Control Agency,
Division of Air Quality, 520 Lafayette
Road, St. Paul, Minnesota 55155.
Comments on this proposed rule

should be addressed to: (Please submit

an original and three copies, if possible.)

Gary Gulezian, Chief, Regulatory

Analysis Section, Air and Radiation

Branch (5AR-26). U.S. Environmental

Protection Agency, Region V, 230 South

Dearborn Street, Chicago, Illinois 60604.

FOR FURTHER INFORMATION CONTACT:
Robert B. Miller, Air and Radiation
Branch (5AR-26), Environmental
Protection Agency, Region V, Chicago,
llinois 60604, (312) 353-0396.

SUPPLEMENTARY INFORMATION: Under
section 107 of the Act, USEPA has
designated certain areas in each State
as not attaining the National Ambient
Air Quality Standards (NAAQS) for
particulate matter (total suspended
particulates).! In Minnesola, this
included portions of the Twin Cities
area and the City of Duluth. See 43 FR
8962 (March 3, 1978) and 43 FR 45993
(October 5, 1978). For these areas, Par! D
of the Act requires that the State revise
its SIP to provide for attaining the
NAAQS. The requirements for an
approvable SIP are described in a
“General Preamble” for Part D
rulemakings published at 44 FR 20372

! The primary TSP NAAQS is violated when. in 3
year, either (1) the annual geometric mean value o
TSP concentrations exceeds 75 micrograms pet
cubic meter of air (75 ug/m?) (the annual primary
standard), or (2) the maximum 24-hour
concentration of TSP exceeds 260 ug/m? more thin
ance (the 24-hour standard). The secondary TSP 18
violated when, in a year, the maximum 24-hour
concentration exceeds 150 ug/m? more than once
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(April 4, 1979), 44 FR 38583 (July 2, 1979),
44 FR 50371 [August 28, 1979), 44 FR
53761 (September 17, 1979), and 44 FR
67182 (November 23, 1979).

On August 4, 1980, and October 17,
1980, Minnesota submitted its Part D
TSP SIP. This submittal was based on
requiring all industrial sources to control
their emissions to levels obtainable from
reasonably available control techniques
(RACT) and to commit to study non-
traditional fugitive emissions, e.g. road
dust reentrainment.

USEPA conditionally approved this
submittal on May 6, 1982. (For more
detail on conditional approvals, see 44
FR 38583 (July 2, 1979) and 44 FR 38583
(November 23, 1979).) The condition
required Minnesota to submit RACT
level opacity requirements for grain
loading facilities. See 40 CFR 52.1230(a).
On July 9, 1986, Minnesota submitted to
USEPA the following documents:

1. Minnesota Rules Parts 7005.2520
through 7005.2523—Standards of
Performance For Dry Bulk Agricultural
Commodity Facilities. (Predecessors to
this regulation were formerly codified as
APC 29)

2. Appendix E—Barge loading opacity
limitation interpretative statement.

3. Permit No. 246D-82-OT-04 and
amendments No. 1 and No. 2 for General
Mills facility at 200 Garfield. Duluth,
Minnesota.

4. Permit No. 945 D-84-OT-1 and
amendments No 1 and No. 2 for
International Multifoods facility at 600
Garfield, Duluth, Minnesota.

5. Permit No. 77B-84-OT-1 and
amendments No. 1 and No. 2 for Cargill
Inc. Elevators B1, B2, and C in Duluth,
Minnesota.

The State requested that, as a revision
to the Minnesota SIP, USEPA take
rulemaking action on Parts 7005.2520
through 7005.2523, Appendix E, and the
following portions only of the three
amended operating permits for General
Mills, Cargill, and International
Multifoods in Duluth:

1. Cargill (as amended)

Part LA.

Part .A.17., 20, and 28

Part ILA1.a. and b.

Part ILA.2.a.1 and 2.

PartILA3.c., d., and e.

Part I.A4., 5, 9., 10., and 11.

Part 11, Effective Date of Amendment,
Amendment Nos, 1 and 2

- General Mills (as amended)

Part LA,

Part LA., The last paragraph under
this section (Emission Facility)
should indiate “eight™ not “two"
loading spouts.

Part LB., 2., 3., and 4.

Part ILA1. and A2.a. and b.

(3]

Part [LA.3.b.

Part IL.A 4.a.(1)~(5)

Part ILLA.4.b. and c.

Part 1LA.9.

Part 11.B.6. and 7.

Part 1L, Effective Date of Amendment,
in Amendment No. 1

3. International Multifood (as amended)

Part LA.

Part [I.A.1.a, 2.a., and b.

Part ILA.3.c.(1), (2), (3)

Part IILA4., 5.a. and b., and 9.

Part ILA.10.a., b., and c.

Part I1.LA11. and 12.

Part 11, Effective Date of Amendment
in Amendment No. 1.

USEPA has reviewed these revisions,
finds that when taken as a whole they
require RACT-level TSP controls on the
existing grain loading facilities in
Minnesota's TSP nonattainment areas,?
and is proposing to approve them.

USEPA's complete analysis of these
requirements is contained in its
technical support documents available
at the addresses listed at the front of
this notice. A short description of each
element in the plan follows:

Grain Handling Regulation

The revised grain handling regulation
is composed of Part 7005.2520,
Definitions: Part 7005.2521, Standards of
Performance for Dry Bulk Agricultural
Commodity Facilities; Part 7005.2522,
Nuisance; and Parl 7005.2523, Control
Requirements Schedule. The regulation
requires all commodity facilities to
employ good housekeeping procedures,
i.e., cleaning up spills, keeping control
equipment in proper operating order,
and using it. Commodities are to be
unloaded, handled, cleaned, dried, and
loaded to minimize fugitive emissions to
a level consistent with RACT. Capture
systems, when used, must have a
minimum collection efficiency of 85%, by
weight. In grain drying, perforations in
column dryer screens may not exceed
%2 inches in diameter and emissions
from a rack dryer must past through a
50-mesh screen enclosure before being
exhausted to the atmosphere.

2 Minnesota’s plan is based on assuring RACT
regulations for existing sources in TSP
nonattainment areas. The present SIP assures that
new sources will also meet RACT emission limits.
First, the section 110(a)(2)(I) growth sanctions are
currently in effect in Minnesota's primary TSP
nonattainment areas, because Minnesota does not
have an approved Part D new source review SIP.
Even if this ban were lifted, new sources being built
in these areas would be subject to the New Source
Performance Standard of 40 CFR Parl 60 Subpart
DD, Standards of Performance for Grain Elevators,
and either the best available control technology
{BACT) requirements of the Part C and the Act
{Prevention of Significan! Deterioration) or the
Lowest Achievable Emission Rate (LAER)
requriement of Part D of the Act.

It requires more stringent emission
limits or controls on all facilities which
either (1) are located in the Minneapolis-
St. Paul AQCR (AQCR 131-Anoka,
Carver, Dakota, Hennepin, Ramsey,
Scott, and Washington Counties), (2) are
located in cities with a population of
greater than 7,500, or (3) have an annunal
commodity throughput of more than
180,000 tons. It also requires these
additional limits of all facilities located
in cities of less than 7,500, if their annual
throughput is between 120,000 and
180,000 tons and they were constructed,
modified, or reconstructed in 1984 or
after.

These additional controls or
requirements limit opacity (visible
emissions) to 5% for truck unloading,
railcar unloading, or handling operations
(7005.2521(3)(A)). They limit truck
loading to 10% emissions. Fugitive
emissions from ship and barge loading
are limited to 20% opacity, except where
normal loading procedures are not
feasible during trimming. Emissions
from control equipment are regulated by
the mass limits in Part 7005.0520
(formerly codified in APC 5, which was
approved as a portion of the SIP on May
6, 1982) and a 10% opacity limit in Part
7005.2521(3)(D), except that facilities
constructed before 1984 and located
both outside of AQCR 131 and in areas
with populations of less than 7,500 can
show compliance if their control
equipment has a collection efficiency of
at least 85% by weight.

USEPA is proposing to approve Parts
7005.2520 through 7005.2523 because, in
combination with the requirements of
Appendix E and site-specific
requirements (discussed and also being
proposed for approval below), they (1)
require RACT-level emission limits on
ship and barge loading in nonattainment
areas and (2) maintain or tighten TSP
emission limits in attainment areas and,
thereby, provide for maintenance of the
NAAQS. USEPA notes that certain
requirements in the site-specific
operating permits apply to the same
emission points at these sources and are
more stringent than those in Parts
7005.2520 through 7005.2523. Under these
circumstances, all requirements in both
the regulations and the permits must be
met, with the more stringent
requirements, obviously, being the
controlling factors.

Appendix E, Barge Loading Opacity
Limitations

Appendix E is'an April 18, 1986,
statement by Thomas |. Kalitowski,
Executive Director, Minnesota Pollution
Control Agency, which describes the
actual situation regarding barge loading
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in Minnesota TSP nonattainment areas.
Appendix E states that with respect to
barge loading facilities in nonattainment
areas, the exemptions from the 20%
opacity limit allowed in Part
7005.2521(3)(C) do not apply because the
barge loading procedures do not depart
from “normal loading” during topping
off and barge loading does not require
any trimming.

USEPA is proposing to approve
Appendix E as a portion of the SIP,
because the description of the actual
operating procedures to which it attests
shows that all barge loading facilities in
Minnesota's nonattainment areas are
required to meet the 20% RACT-level
opacity limit at all times. Such approval
of Appendix E would mean that the
State and USEPA would require a 20%
opacity limit to be met at all times by
barge loading facilities in Minnesota’s
TSP nonattainment areas.

Operating Permils for Ship Loading

Minnesota submitted site-specific
operating permits, with amendments, for
three ship loading facilities in Duluth.
These facilities are General Mills at 200
Carfield, International Multifoods at 600
Garfield, and Cargill, Inc. elevators B1,
B2, and C. Minnesota requested USEPA
to approve, as a part of its SIP, specified
portions of the permits. The portions of
these permits Minnesota specified are
listed in the front of this notice.

These permils (1) give site-specific
limits for opacity, e.g., 20% opacity
during shiploading, (2) require certain
work praclices and techniques to
minimize fugitive emissions, e.g., during
shiploading, requiring the extension of a
spout to the longest possible length and
as close to the boltom of the ship hold
as possible, and (3) require the use of
specific control equipment at specified
facilities on all emission points, eg.,
require the use of a baghouse whose
efficiency is approximately 99.3%.

USEPA notes that certain
requirements in these permits do not
directly apply to shiploading itself, but
do apply to emissions from other
operations at these shiploading
facilities. USEPA is proposing to
approve all of the requirements
specified by Minnesota for action,
whether directly related to shiploading
or a peripheral operation, because they
all meet the requirements of RACT.
Additionally. USEPA notes that one of
the items in the General Mills' permit
gives estimated emissions from certain
sources. If USEPA approves this portion
of the permit, as Minnesota requested
and USEPA is proposing, these
estimates cannot be used for offsets or
other similar purposes because

estimates per se cannot be enforceable
emission limits.

USEPA has reviewed these permits
and finds that they require RACT-level
controls and practices at the three
shiploading facilities. It, therefore, is
proposing to approve the requirements
specified by Minnesota in these permits,
as listed above, as a part of the
Minnesota TSP SIP.

USEPA notes that approal of these
revisions will meet the condition in
USEPA's May 6, 1982, approval of
Minnesota's TSP plan. It, therefore, is
proposing to remove this condition,
leaving Minnesota with a fully approved
Part D TSP plan.

Under 5 U.S.C. 805(b), the
Administrator has certified that SIP
approvals do not have a significant
economic impact on a substantial
number of small entities. (See 46 FR
8709).

The Office of Management and Budget
has exempted this rule from the
requirements of section 3 of Executive
Order 12291.

Authority: 42 U.S.C. 7401-7642.
Dated: January 8, 1987.
Valdas V. Adamkus,
Regional Administrator.
|FR Doc. 87-14323 Flled 6-23-87; 8:45 am|
BILLING CODE 6560-50-M

40 CFR Part 180
[OPP 300167; FRL-3221-4]

Definition and Interpretation
Regarding Peaches

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: This document proposes that
40 CFR 180.1(h) be amended by adding
and defining the crop term “peaches" to
include both peaches and nectarines.
This proposal, which would clarify and
update the current definition of
“peaches,” was requested by the
Interregional Research Project No. 4 (IR-
4).

DATE: Comments, identified by the
document control number [OPP 300167},
must be received on or before July 24,
1987.

ADDRESS: By mail, submit written
comments to:

Information Services Section, Program
Management and Support Division
(TS-757C), Office of Pesticide
Programs, Environmental Protection
Agency, 401 M St., SW., Washington,
DC 20460

In person, bring comments to: Rm. 236,
CM#2, 1921 Jefferson Davis Highway,
Arlington, VA 22202,

Information submitted as a comment
concerning this notice may be claimed
confidential by marking any part or all
of that information as “Confidential
Business Information" (CBI).
Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR Part 2. A
copy of the comment that does not
contain CBI must be submitted for
inclusion in the public record.
Information not marked confidential
may be disclosed publicly by EPA
without prior notice. All written
comments will be available for public
inspection in Rm. 236 at the address
given above, from 8 a.m. to 4 p.m.,
Monday through Friday, excluding
holidays.

FOR FURTHER INFORMATION CONTACT: By

mail

Donald R. Stubbs, Emergency Response
and Minor Use Section (TS-767C),
Registration Division, Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460

Office location and telephone number:
Rm. 716H, CM #2, 1921 Jefferson
Davis Highway, Arlington, VA 22202
(703)-557-1806.

SUPPLEMENTARY INFORMATION: The
Interregional Research Project No. 4 (IR-
4), New Jersey Agricultural Experiment
Station, P.O. Box 231, Rutgers
University, New Brunswick, NJ 08903,
has submitted this request to EPA on
behalf of Dr. Robert H. Kupelian,
National Director, and the IR—4
Technical Committee.

IR-4 requested that the Administrator,
pursuant to section 408(e) of the Federal
Food, Drug, and Cosmetic Act, propose
that 40 CFR 180.1(h) be amended by
adding the general category “peaches”
to column A and by adding the
corresponding specific raw agricultural
commodities “peaches, nectarines" to
column B.

IR-4 requested this amendment in
order to clarify and update the
relationship between the general
category definition of ""peaches” in
column A and the specific raw
agricultural commodities listed in
column B. .

IR-4 supports its request by pointing
out that both peaches and nectarines are
of the same species, Prunus persica, and
are defined as such in the crop group
“stone fruit" in 40 CFR 180.34(f)(9)(xii)-
Both crops are nearly identical
botanically and culturally, and the
growth habits and cultural practicgs .fur
peaches and nectarines are very similar.
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Nectarines have apparently originated
from peaches by mutation. The main
difference between peaches and
nectarines is that peaches are covered
by a soft down, while nectarines have a
smooth plumlike peel. Data indicate that
under identical treatment, peaches may
have higher residue levels than
nectarines, possibly because of the
pubescent skin; but in no case would
applications of pesticides to nectarines
be expected to result in higher residues
than those already established for
peaches.

The Agency concurs with IR—4 on the
proposed revision of 40 CFR 180.1(h) to
add to the general category “peaches” to
column A and the corresponding
specific raw agricultural commodities
“peaches, nectarines” to column B. This
revision will expand the tolerances and
exemptions established for residues of
pesticide chemicals in or on the general
category “peaches” to include
nectarines. Based on the information
considered by the Agency, it is
concluded that the regulation
established by amending 40 CFR Part
180 will protect the public health.
Therefore, it is proposed that 40 CFR
180.1(h) be amended as set forth below.

Interested persons are invited to
submit written comments on the
proposed amendment. Comments must
bear a notation indicating the document
control number [OPP 300167]. All
written comments filed in response to
this petition will be available in the
Information Services Section, at the
address given above from 8 a.m. to 4
p-m., Monday through Friday, except
legal holidays.

The Office of Management and Budget
has exempted this rule from the
requirements of section 3 of Executive
Order 12291,

Pursuant to the requirements of the
Regulatory Flexibility Act (Pub. L. 96—
354, 94 Stat. 1164, 5 U.S.C. 601-612), the
Administrator has determined that
regulations establishing new tolerances
Ur raising tolerance levels or
establishing exemptions from tolerance
requirements do not have a significant
economic impact on a substantial
number of small entities. A certification
Statement to this effect was published in

the Federal Register of May 4, 1981 (48
FR 24950).

List of Subjects in 40 CFR Part 180

Administrative practice and
p)rm:(rdure. Agricultural commodities,
Pesticides and pests, Reporting and
fecordkeeping requirements.

Dated: June 15, 1987.
Edwin F. Tinsworth,

Director, Registration Division, Office of
Pesticide Programs.

PART 180—{AMENDED]

Therefore, it is proposed that 40 CFR
Part 180 be amended as follows:

1. The authority citation for Part 180
continues to read as follows:

Authority: 21 U.S.C. 346a.

2. Section 180.1(h) is amended by
alphabetically inserting “peaches” in
column A and adding the specific raw
agricultural commodities 'peaches,
nectarines” in the corresponding column
B, to read as follows:

§ 180.1 Definitions and interpretations.

* L - * -
(h) * * *
A B
. . . - -
Peaches Peaches, neclasines.
* - - - -

[FR Doc. 87-14228 Filed 6-23-87; 8:45 am]
BILLING CODE 6560-50-M

40 CFR Parts 264 and 265
[FRL-3222-5]

Hazardous Waste Management
System; Containerized Hazardous
Liquids Requirements

AGENCY: U.S. Environmental Protection
Agency.

ACTION: Availability of supplemental
information and request for comments.

SUMMARY: On December 24, 1986, the
Agency published a proposal under
authority of the Hazardous and Solid
Waste Amendments of 1984 and the
Resource Conservation and Recovery
Act (RCRA] to regulate the disposal of
conlainerized hazardous liquids in
hazardous waste landfills. The proposal
required that if containerized hazardous
liquids or free liquids are mixed with an
absorbent, the absorbent material must
not be biodegradable and the waste/
absorbent mixture must not release
liquids when compressed under pressure
experienced in a landfill. The Agency
has evaluated most of the new
information presented in comments in
response to the December proposal and
is today requesting comments on
alternatives to specific parts of the
December proposal. The specific

alternatives include new criteria for
defining biodegradable absorbents, new
regulatory language for absorbent
pillows, and new regulatory language
that clarifies that absorbents are not the
sole allowable form of treatment.

DATE: Comments must be submitted on
or before July 24, 1987.

ADDRESS: Comments should be
addressed to the Docket Clerk at the
following address: EPA RCRA Docket
(S-212) (WH-562), 401 M St., SW.,
Washington, DC 20460. One original and
two copies should be sent and identified
by regulatory docket reference number
#F-87-CLLN FFFFF. The Docket is open
from 9:30 a.m. to 3:30 p.m. Monday
through Friday, except for Federal
holidays. The public must make an
appointment to review docket materials
and should call Mia Zmud at (202) 475~
9327 for appointments. The public may
copy, at no cost, a8 maximum of 50 pages
of material from any one regulatory
docket. Additional copies are $0.20 per
page.

FOR FURTHER INFORMATION CONTACT:
For general information, call the RCRA
Hotline, at (800) 424-9346 (toll-free) or
(202) 382-3000. For technical information,
contact Paul F. Cassidy, Office of Solid
Waste (WH-565E), U.S. Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460, (202) 382-4654.

SUPPLEMENTARY INFORMATION: Section
3004(c)(2) of the Hazardous and Solid
Waste Amendments (HSWA) requires
that the Agency “promulgate final
regulations which minimize the disposal
of containerized liquid hazardous waste
in landfills, and minimize the presence
of free liquids in containerized
hazardous waste to be disposed of in
landfills.” The statute also directs EPA
to ensure that these regulations
specifically prohibit the disposal in
landfills of liquids that have been
absorbed in materials that either
biodegrade or release liquids when
compressed, as might occur in a landfill.

This notice addresses those areas of
the December proposal that received a
significant comment, thereby prompting
the Agency to further evaluate its
proposed rule. Herein, the Agency
discusses and seeks comments on the
following areas of the December
proposal that appear to need changes
and further clarification:

(1) The criterion for defining
biodegradable absorbents;

(2) The use of pozzolanic materials to
treat containerized liquids;

(3) The use of absorbent pillows for
spill control; and,

(4) The development of the Liquid
Released Test (LRT).
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First, in the December 24, 1986,
proposed rule (51 FR 46824), the Agency
classified a material as biodegradable if
its total organic carbon was greater than
1 percent (%). A material with a total
organic carbon content greater than 1%
would be prohibited from being used as
an absorbent material for containerized
hazardous liquids. The Agency
recommended that the modified Mebius
procedure be used to calculate the total
organic carbon content (TOC]) of
absorbent materials. Second, the
Agency specifically requested comment
on how the proposed TOC criterion for
biodegradation should be applied to the
treatment of organic polymers and
pozzolanic materials.

Third, the proposal specifically
requested comments on prepackaged
accumulations of absorbents known as
absorbent pillows. The Agency was
interested in knowing whether the
Liquids Release Test was the
appropriate test method to determine if
absorbent pillows released liquid when
compressed. The Agency also requested
information on how to take
representative samples from an
absorbent pillow for use in the LRT,

Finally, the proposal stated that the
LRT (Method 9096) must be used to
determine if a waste/biodegradable
absorbent mixture released liquids
when the mixture was compressed. The
LRT was to be conducted for 30 minutes
in an apparatus known as the Zero-
Headspace Extractor (ZHE); a waste/
non-biodegradable absorbent mixture
failed the test (i.e., released liquids) if a
wet spot was detected on the filter
paper.

The December 1986 proposed rule:for
§§ 264.314 and 265.314 states that
containers holding free liquids must not
be placed in a landfill unless the
containerized liquids or free liquids
have been solidified by the use of a non-
biodegradable absorbent material. This
proposed language was read by
commenters to be limiting and will be
discussed below.

Discussion

With respect to the criterion for
biodegradability, commenters objected
to the proposed use of a value of 1%
TOC to determine which absorbent
materials were considered
biodegradable. Commenters believed
that the 1% limit would exclude highly
effective polymer absorbents from being
used to treat containerized hazardous
liquids because of their high organic
carbon content. Commenters also stated
that some possolanic materials would
be considered biodegradable because
the recommended modified Mebius

testing procedure measures elemental as
well as organic carbon.

As a result of these comments and
further analysis, the Agency now
believes that a different criterion should
be used to determine if an organic
polymer is biodegradable. The Agency
proposes to determine this alternative
criterion by using tests which involve
incubating the absorbent materials with
prepared stock cultures of various
microorganisms under ideal conditions
for their growth. This incubation
demonstrates the fungal resistance of
polymers and is used in the American
Society for the Testing of Materials
laboratory test ASTM Method G21-70
(ASTM 1984a), which replaces ASTM
Method D1924-53. A similar test that
uses bacteria instead of fungi is ASTM
Method G22-76 (ASTM 1984b). The non-
biodegradable criterion for both of these
tests would be a visible determination of
no indication of culture growth.

The Nuclear Regulatory Commission
requires the use of these ASTM tests on
radioactive wastes to prove their
resistance to biodegradation.
Radioactive wastes must demonstrate
structual stability that will enable the
waste to maintain its physical
dimensions and form under expected
disposal conditions that include
microbial activity. The Agency requests
comments on this new method for
defining a material as biodegradable,
specifically focusing on the question of
whether it should be used for all
absorbents or only polymeric
absorbents.

With respect to the use of pozzolanic
materials, the regulatory language of the
December proposal stated that
containers holding free liquids must not
be placed in a landfill unless the
containerized liquids or free liquids
have been solidified by the use of a non-
biodegradable absorbent material.
Comments interpreted this language to
mean that the use of pozzolanic
materials was not allowed. The Agency
had intended the proposal language to
be very specific but not limiting and, in
response to comments received, is
considering clarifying that treatment
other than by the addition of an
absorbent is also allowed. Such
treatment may include the use of
pozzolanic materials, which are used
when a waste is to be solidified or
stabilized. The Agency specifically
requests comments on this clarification.

The new language may state that
containers holding free liquids should
not be placed in a landfill unless the
containerized liquids or free liquids
have been mixed with an absorbent or
solidified. The use of the term

“solidified" is intended to-apply to a
chemical reaction, chemical treatment, a
stabilization process, or the use of
pozzolanic materials. If a containerized
liquid or free liquid is solidified by the
landfill owner or operator, this material
is considered to have been treated and a
treatment permit is required. This
requirement for a treatment permit is not
new (see § 270.1(c)). An exemption

(§ 270.1(c)(2)(vii)) exists for owners or
operators adding an absorbent to a
containerized liquid; however, this
exemption does not apply if the owner
or operator is “solidifying” a
containerized liquid.

Concerning the use of the modified
Mebius test for absorbents, most
commenters argued that the Mebius test
was not appropriate for pozzolanic
materials or polymeric absorbents.
Comments also stated that the Mebius
test reports purse elemental carbon
along with total organic carbon. No
comments were received concerning the
appropriateness of the Mebius test for
clay or soil-like absorbents. In this
regard, the agency would like
commenters to address the following
five questions: (1) Is the Mebius test
appropriate for use with soil-like
materials (e.g.. clays, zeolites, etc,) that
are used as absorbents? (2) Should the
Agency instead rely on general
engineering judgment, rather than a
specific test, to determine whether 50il-
like materials are biodegradable? For
example, biologically synthesized
carbon-based absorbents such as wood
fiver or corn cobs would be considered
biodegradable, whereas absorbents
derived from secondary minerals such
as clay and zeolites, of which most
common aggregate sorbents are
composed, have silicon-aluminmum
structures with no carbon present and
would, therefore, be considered non-
biogradeable. (3) If the Mebius test is to
be used for soil-like absorbents, should
the test be used in conjunction with
general knowledge of the structure of
the absorbent? Under this approach. il
the Mebius test were to have a 3% TOC
result but the manufacturer of the
absorbent or the owner or operator of
the landfill could demonstrate that most
or all of the TOC was elemental carbon.
then the absorbent would probably be
considered non-biodegradable. (4) Are
the ASTM tests previously discussed for
microbial activity appropriate for all
absorbents? (5) Should the Mebius tes!
be replaced altogether by these ASTM
tests?

In addition, the agency specifically
requests comments on whether the 1%
TOC level is appropriate as a definition
of biodegradability when coupled with
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general knowledge of the structure of
the absorbent. Should the 1% TOC level
be raised for clay absorbents, and if so,
to what level? The agency is also
interested in gaining information on
absorbents that are described in trade
literature as non-biodegradable; how is
this claim determined and by what
criteria?

In response to comments received on
absorbent pillows, the Agency is
considering creating a specific set of
requirements to address the use and
disposal of absorbent pillows. When the
term “absorbent pillow” is used, the
Agency is referring to absorbent booms,
socks, wipes, and rags. Commenters
noted that absorbent pillows are used
for emergency spill responses,
particularly by EPA (Superfund), Coast
Guard, and others that respond to spills.
If the disposal of such pillows were
regulated as proposed in December, the
use of these pillows to clean-up spills
would be severely restricted, according
to commenters.

Consequently, the Agency would like
to regulate the disposal of absorbent
pillows in a manner similar to lab packs
(8§ 264.316 and 265.316. The new
regulatory language would apply to
containers eontaining only absorbent
pillows. The new regulatory language
would be a limited exemption for
absorbent pillows used in spill
responses because the Agency does not
want to prevent the use of efficient spill
control measures. Under the proposed
exemption, generators with drums
partially or totally filled with liquid
would not be permitted to add
absorbent pillows to solidify the liquids
or to fill the drums. (The Agency
believes that this would not be done
often since the cost for this type of
practice would be high.) This exemption
would apply only absorbent pillows
used to control spills or to wipe up or
control leaks in a chemical plant.

The new regulatory langauge would
require that the absorbent pillow
material meet the specified non-
lnodegradability criterion. The
regulatory langauge could also specify
that the absorbent pillows be placed in
an open-head DOT-specification metal
shipping container of no more than 110
gallons. Incompatible wastes would not
be allowed to be placed in the same
container,

The final requirement would specify
that when the used absorbent pollows
are placed in the container, the bottom
of the container should contain an extra
Quantity of unused non-biodegradable
absorbent material. This extra quantity
should be of a sufficient amount to
absorb any release from the used
absorbent pillows due to settlement

during handling and disposal operations.
The Agency is specifically interested in
whether a numerical amount (e.g., the
bottom quarter of the container) of non-
biodegradable absorbent should be
specified or whether a performance
standard (i.e., able to absorb any
release) would be sufficient. This new
regulatory requirement would replace
the one proposed in December 1986 that
would have required a representative
sample of an absorbent pillow to be
taken and then subjected to the Liquids
Release Test. Many commenters noted
the difficulty of taking a representative
sample from an absorbent pillow and
then using the Liquid Release Test to
measure its structural stability,
prompting the Agency to consider this
new approach. The Agency specifically
requests comments on this new concept
towards regulating absorbent pillows.

Finally, with respect to using the LTR ,
the Agency has evaluated most of the
comments received on the LTR and the
ZHE, which were generally unfavorable.
Comments on the LRT addressed the
specific issues of: time limit, cost,
complexity of apparatus, and difficulty
of clean-up. The Agency has begun
additional research on the LRT to
address these comments. The following
topics are being investigated: the use of
a specific sample height vs. specifying a
weight or volume; the use of colored
filter paper to make detection of a wet
spot easier; and the use of a metal
screen or teflon mesh to prevent
clogging of the teflon disk. The time limit
(previously proposed to be 30 minutes)
is also being investigated, with the hope
of reducing the length of time that the
test must be run. A shorter time period
will alleviate commenters' concerns
over truckloads of containers backing up
at the receiving dock of the disposal
facility due to long test times. When the
Agency develops a satisfactory test and
methodology, it will undertake a
collaborative study that will allow
different pieces of apparatus to be
tested. If the results for a certain
apparatus are equivalent to the Agency
design and methodology, this piece of
apparatus will also be allowed to be
used. The Agency is requesting
comments on these specific issues
concerning the LRT.

Herein, the Agency has highlighted
those areas of the December 24, 19886,
propesal that the Agency is considering
changing in response to comments
received. The comments received on
today's notice will be reviewed and
used to develop the Agency's final rule
on containerized liquids.

Dated: June 186, 1987.
J-W. McGraw

Acting Assistant Administrator for Solid
Waste and Emergency Response.

[FR Doc. 87-14324 Filed 6-23-87; 8:45 am]
BILLING CODE 6560-50-M

GENERAL SERVICES
ADMINISTRATION

41 CFR Part 105-60

Freedom of Information

AGENCY: Office of Administration, GSA.
ACTION: Proposed rule.

SUMMARY: The General Services
Administration (GSA) has revised its
regulations to implement the provisions
of the Freedom of Information Reform
Act of 1986.

DATE: Comments should be submitted in
writing to the address shown below by
July 24, 1987.

ADDRESS: General Services
Administration (CAID), Room 30186,
Washington, DC 20405.

FOR FURTHER INFORMATION CONTACT:
Ms. Alexandra Mallus, GSA Freedom of
Information Act (FOIA) Officer (202-
535-7983).

SUPPLEMENTARY INFORMATION: On
October 27, 1986, the President signed
the Freedom of Information Reform Act
of 1986 (Pub. L. 98-570). This legislation
amended the FOIA to provide broader
exemption protection for law
enforcement information and modified
the Act's fee and fee waiver provisions.
GSA's regulations implementing the
Freedom of Information Act are also
being revised to conform with the Office
of Management and Budget's final fee
schedule guidelines published in the
Federal Register on March 27, 1987, and
fee waiver criteria established by the
Department of Justice. The regulations
are revised to:

a. Update organizational references
and eliminate those sections which are
the responsibility of the National
Archives and Records Administration;

b. Add various definitions which are
to be applied when setting the fees for
records requested under the FOIA;

c. Establish four categories of
requesters and specific levels of fees for
each of these categories;

d. Allow GSA to charge a commercial-
use requester for the time spent in
reviewing records to determine whether
they are exempt from disclosure;

e. Increase the fees for manual
searches based on the class and average
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grade of the employee(s) performing the
search;

f. Provide that requesters subject to
search fees, with the exception of
commerical-use requesters, not be
charged for the first 2 hours of search
time;

g. Raise the dollar amount for which
there will be no charge from $5 to $10
dollars and, with certain exceptions, the
prepayment threshold from $10 to $250;

h. Eliminate search fees for
educational and noncommercial
scientific institutions;

i. Revise and clarify the general fee
waiver standard;

j. Add several administrative actions
which GSA may take to improve the
assessment and collection of fees; and

k. Revise exemption 7 in accordance
with the new statutory language
concerning protection of law
enforceinent records and activities.

List of Subjects in 41 CFR Part 105-60

Freedom of information.

It is proposed to amend 41 CFR Part
105-60 as follows:

PART 105-60 PUBLIC AVAILABILITY
OF AGENCY RECORDS AND
INFORMATIONAL MATERIALS

1. The authority citation for 41 CFR
Part 105-60 continues to read as follows:

Authorily: Sec. 205(c) of the Federal
Property and Administrative Services Act of
1949, as amended, 63 Stat. 390, 40 U.S.C.
486(c); and 5 U.S.C. 552 (Pub. L. 90-23, as
amended by Pub. L. 93-502 and Pub. L. 99-
570).

2. Part 105-60 is revised to read as
follows:

Sec.
105-60.000 Scope of part.

Subpart 105-60.1—General Provisions

105-60.101 Purpose.

105-60.102 Application.

105-60.103 Policy.

105-60.103-1 Auvailability of records.

105-60.103-2 Applying exemptions.

105-60.104 Records of other agencies.

105-60.105 Inconsistent directives of GSA
superseded.

Subpart 105-60.2—Publication of General
Agency Information and Rules in the
Federal Register

105-60.201 Published information and rules.
105-60.202 Published materials available for
sale to the public.

Subpart 105-60.3—Availability of Opinions,

Orders, Policies, Interpretations, Manuals,

and Instructions

105-60.301 General.

105-60.302 Available materials.

105-60.303 Rules for public inspection and
copving.

105-60.304 Index.

105-60.305-1 Definitions.

105-60.305-2 Scope of section.

105-60.305-3 Record material available
without charge.

105-60.305-4 Copy of GSA records available
at a fee.

105-60.305-5

105-60.305-6

105-60.305-7

105-60.305-8 Prepayment of fees over $250.

105-60.305-9 Form of payment.

105-60.305-10 Fee schedule.

105-60.305-11 Fees for authenticated and
attested copies.

105-60.305-12 Administrative actions to
improve assessment and collection of
fees.

Subpart 150-60.4—Described Records

105-60.401 General.

105-60.402 Procedures for making records
available,

105-60.402-1 Submission of requests.

105-60.402-2 Response to initial requests.

105-60.403 Appeal within GSA.

105-60.404 Extension of time limits.

Subpart 105-60.5—Exemptions

105-60.501 Categories of records exempt
from disclosure under the FOIA.

Subpart 105-60.6—Subpoenas or Other
Legal Demands for Records

105-60.601 Service of subpoena or other
legal demand.

§ 105-60.000 Scope of part.

This part sets forth policies and
procedures concerning the availability
to the public of records held by the
General Services Administration (GSA)
with respect to:

(a) Agency organization, functions,
decisionmaking channels, and rules and
regulations of general applicability,

(b) Agency final opinions and orders,
including policy statements and staff
manuals,

(c) Operational and other appropriate
agency records, and

(d) Agency proceedings.

This part also covers exemptions from
disclosure of these records; procedures
for the public to inspect and obtain
copies of GSA records; and the service
of a subpoena or other legal demand
with respect to records.

Subpart 105-60.1—General Provisions

§ 105-60.101 Purpose.

Part 105-60 implements the provisions
of the Freedom of Information Act, 5
U.S.C. 552 (“"FOIA") (Pub. L. 90-23,
which codified Pub. I.. 89—487 and
amended section 3 of the Administrative
Procedure Act, formerly 5 U.S.C. 1002
(1964 ed.); Pub. L. 93-502, popularly
known as the Freedom of Information
Act Amendments of 1974; and amended
by Pub. L. 99-570, the Freedom of

Waiver of fee.
Searches.
Reviews.

Information Reform Act of 1986. This
part prescribes procedures by which the
public may inspect and obtain copies of
GSA records under the FOIA.

§ 105.60-102 Application.

This part applies to all records and
informational materials in the
possession and control of GSA which
come within the scope of 5 U.5.C. 552.

§ 1105-60.103 Policy.

§ 105-60.103-1 Availability of records.

GSA records are available to the
greatest extent possible in keeping with
the spirit and intent of the FOIA. GSA
will furnish them promptly to any
member of the public upon request
addressed to the office designated in
§ 105-60.402-1 at fees specified in § 105-
60.305-10. The person making the
request need not have a particular
interest in the subject matter, nor must
that person provide justification for the
request. The requirement of the FOIA
that records be available to the public
refers only to records in being at the
date of the request and imposes no
obligation on GSA to compile a record
including development of a new
computer program to respond to a
request,

§ 105-60.103-2 Applying exemptions.

GSA may deny a request for a GSA
record if it falls within an exemption
under the FOIA as outlined in Subpart
105-60.5. Except when a record is
classified or when disclosure would
violate any Federal statute, the authority
to withhold a record from disclosure is
permissive rather than mandatory. GSA
will not withhold a record unless there
is a compelling reason to do so. In the
absence of a compelling reason, GSA
will disclose a record although it
otherwise is subject to exemption.

§ 150-60.104 Records of other agencies.

If GSA receives a request to make
available current records that are the
primary responsibility of another
agency, GSA will refer the request to the
agency concerned for appropriate
action. GSA will inform the requester
that GSA has forwarded the request to
the responsible agency.

§ 105-60.105 Inconsistent directives of
GSA superseded.

Any policies and procedures in any
GSA directive that are inconsistent n:xlh
the policies and procedures set forth in
this part are superseded to the extent of
that inconsistency.
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Subpart 105-60.2—Publication of
General Agency Information and
Rules in the Federal Register

§ 105-60.201 Published information and
rules.

In accordance with 5 U.S.C. 552(a)(1),
GSA publishes in the Federal Register,
for the guidance of the public, the
following general information
concerning GSA:

(a) Description of the organization of
the Central Office and regional offices
and the established places at which, the
employees from whom, and the methods
whereby, the public may obtain
information, make submittals or
requests, or obtain decisions;

(b) Statements of the general course
and method by which its functions are
channeled and determined, including the
nature and requirements of all formal
and informal procedures available;

(c) Rules of procedure, descriptions of
furms available or the places where
forms may be obtained, and instructions
on the scope and contents of all papers,
reports, or examinations;

(d) Substantive rules of general
applicability adopted as authorized by
law, and statements of general policy or
interpretations of general applicability
formulated and adopted by GSA; and

(e) Each amendment, revision, or
repeal of the materials described in
§ 105-60.201.

§105-60.202 Published material available
for sale to the public.

Substantive rules of general
applicability adopted by GSA as
authorized by law which this agency
publishes in the Federal Register and
which GSA makes available for sale to
the public are: The General Services
Administration Acquisition Regulations
(48 CFR Ch. 5) and the Federal
Acquisition Regulations (48 CFR Ch. 1);
the Federal Property Management
Regulations (41 CFR Ch. 101) and the
Federal Information Resources
Management Regulations (41 CER Ch.
201). These regulations are available for
sile by the Superintendent of
Documents in (a) daily Federal Register
form and (b) Code of Federal
Regulations form, at prices established
by the Government Printing Office.

Su!?p_art 105—60.3—Avallabllity of
Opinions, Orders, Policies,

Interpretations, Manuals, and
Instructions

§ 105-60.301 General,

_ GSA makes available for public
'nspection and copying the materials
m-s.(;nl)nd under 5 U.S.C. §52(a)(2),
which are listed in § 105-60.302, and an
Index of those malerials as described in

§ 105-60.304, at convenient locations
and times. Central Office materials are
located in Washington, DC; some are
also-available at GSA regional offices.
Each regional office has the materials
for its region. All locations provide
public reading rooms or selected areas
for the inspection and copying of
documents. Reasonable copying
services are furnished at the fees
specified in § 105-60.305.

§ 105-60.302 Available materials.

GSA materials available under
Subpart 105-60.3 are as follows:

(a) Final opinions, including
concurring and dissenting opinions and
orders, made in the adjudication of
cases,

(b) Those statements of policy and
interpretations which have been
adopted by GSA and are not published
in the Federal Register.

(¢) Administrative staff manuals and
instructions to staff affecting a member
of the public unless these materials are
promptly published and copies offered
for sale. (Any materials published and
offered for sale will also be available in
each reading room.)

§ 105-60.303 = Rules for public inspection
and copying.

(a) Locations. Reading rooms or
selected areas containing the materials
available for public inspection and
copying, described in § 105-60.302, are
located in the following places:

Central Office

(GSA Headquarters), Washington, DC,
Telephone: 202-535-7788.

General Services Administration, 18th and
F Streets NW, Library (Room 1033),
Washington, DC 20405.

Region 1

Boston, Massachuselts (Comprising the
States of Connecticut, Maine, Massachusetts,
New Hampshire, Rhode Island, and
Vermont). Telephone: 617-565-8100.

Business Service Center, General Services
Administration, Boston Federal Office
Building, 10 Causeway Street, Boston, MA
02222,

Region 2

New York, New York (Comprising the
States of New Jersey, New York, the
Commonwealth of Puerto Rico and the Virgin
Islands). Telephone: 212-264-1234.

Business Service Center, General Services
Administration, 26 Federal Plaza, New York,
NY 10278.

National Capital Area

Washington, DC (Comprising the District of
Columbia and the metropolitan ares).
Telephone: 202-472-1804.

Business Service Center, General Services
Administration, Seventh and D Streets, SW,
Room 1050, Washington, DC 20407,

Region 3

Philadelphia, Pennsylvania (Comprising the
States of Delaware, Maryland, Pennsylvania.
Virginia, and West Virginia). Telephone: 215~
597-9613.

Business Service Center, General Services
Administration, Ninth and Market Streets,
Room 5142, Philadelphia, PA 19107.

Region 4

Atlanta, Georgia (Comprising the States of
Alabama, Florida, Georgia, Kentucky,
Mississippi, North Carolina, South Carolina,
and Tennessee). Telephone: 404-331-3032.

Business Service Center. General Services
Administration, Richard B. Russell Federal
Building, U.S. Courthouse, 75 Spring Street,
SW, Atlanta, GA 30303.

Region 5

Chicago, lllinois (Comprising the States of
Illinois, Indiana, Michigan, Ohio, Minnesota,
and Wisconsin). Telephone: 312-353-5383.

Business Service Center, General Services
Administration, 230 South Dearborn Street,
Chicago, IL 60604.

Region 8

Kansas City, Missouri (Comprising the
States of lowa, Kansas, Missouri, and
Nebraska). Telephone: 816-926-7203.

Business Service Center, General Services
Administration, 1500 East Bannister Road,
Kansas City, MO 64131.

Region 7

Fort Worth, Texas (Comprising the States
of Arkansas, Louisiana, New Mexico, Texas,
and Oklahoma). Telephone: 817-334-3284.

Business Service Center, General Services

Administration, 819 Taylor Street, Fort
Worth, TX 76102.

Region 8

Denver, Colorado (Comprising the States of
Colorado, North Dakota, South Dakota,
Montana, Utah, and Wyoming). Telephone;
303-844-2435.

Business Service Center, General Services
Administration, Federal Building, 1961 Stout
Streel, Room 426, Denver, CO 80294.

Region 9
San Francisco, California (Comprising the
States of Hawaii, California, Nevada, and
Arizona). Telephone: 415-974-9000.
Business Service Center, General Services
Administration, 525 Market Street, San
Francisco, CA 94105,

Region 10

Seattle, Washington (Comprising the States
of Alaska, Idaho, Oregon, and Washington).
Telephone; 206-442-5556,

Business Service Center, General Services
Administration, GSA Center, Room 2413,
Auburn, WA 98001.

(b) Time. The reading rooms or
selected areas will be open to the public
during the business hours of the GSA
office where they are located.

(c) Copying. GSA will furnish
reasonable copying services at fees
specified in § 105-60.305 The fees will
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be posted in each reading room or
selected area. In suitable circumstances,
a member of the public may receive
authorization to copy materials
personally under the procedures
determined by the authorizing official
(the GSA FOIA Officer in Central Office
or the Regional FOIA Officer in the
regional offices).

(d) Reading room and selected area
rules—(1) Age. GSA will not give
permission to inspect materials to a
person under 16 years old unless
accompanied by an adult who agrees to
remain with the minor while the minor
uses the materials.

(2) Handling of materials. The
removal or mutilation of materials is
forbidden by law and is punishable by
fine or imprisonment or both. When
requested by a reading room or selected
area attendant, a person inspecting
materials must present for examination
any briefcase, handbag, notebook,
package, envelope, book, or other article
that could contain GSA informational
materials.

(3) Reproduction services. The GSA
Central Office Library or the Regional
Business Service Centers will furnish
“reasonable reproduction” services for
available materials at the fees specified
in § 105-60.305.

§ 105-60.304 Index.

GSA will maintain and make
available for public inspection and
copying current indexes arranged by
subject matter providing identifying
information for the public regarding any
matter issued, adopted, or promulgated
after July 4, 1967, and described in
§ 105-60.302.

§ 105-60.305 Fees.

§ 105-60.305-1 Definitions.

For the purpose of these regulations:

(a) A statute specifically providing for
setting the level of fees for particular
types of records (5 U.S.C.
552(a)(4)(A)(vi)) means any statute that
specifically requires (as opposed to
generally discussing) a Government
agency to set the level of fees for
particular types of records, in order to:

(1) Serve both the general public and
private sector organizations by
conveniently making available
Government information;

(2) Ensure that groups and individuals
pay the cost of publications and other
services which are for their special use
so that these costs are not borne by the
general taxpaying public;

(3) Operate an information
dissemination activity on a self-
sustaining basis to the maximum extent
possible; or

(4) Return revenue to the Treasury for
defraying, wholly or in part,
appropriated funds used to pay the cost
of disseminating Government
information.

(b) The term “direct costs" means
those expenditures which GSA actually
incurs in searching for and duplicating
(and in the case of commercial
requesters, reviewing) documents to
respond to a FOIA request. Direct costs
include, for example, the salary of the
employee performing work (the basic
rate of pay for the employee plus 16
percent of that rate to cover benefits),
and the cost of operating duplicating
machinery. Not included in direct costs
are overhead expenses such as costs of
space, and heating or lighting the facility
where the records are stored.

(c) The term “search” includes all time
spent looking for material that is
responsive to a request, including line-
by-line identification of material within
documents. Searches will be performed
in the most efficient and least expensive
manner so as to minimize costs for both
the agency and the requester. Line-by-
line searches will not be undertaken
when it would be more efficient to
duplicate the entire document. Such
activity will be distinguished from
“review" of material in determining
whether the material is exempt from
disclosure (see subparagraph e, below).
Searches may be done manually or by
computer using existing programming.

(d) The term “duplication" refers to
the process of making a copy of a
document in response to a FOIA
request. Such copies can take the form
of paper, microform, audiovisual
materials, or machine-readable
documentation. GSA will provide a copy
of the material in a form that is usable
by the requester unless it is
administratively burdensome to do so.

(e) The term “review" refers to the
process of examining documents located
in response to a request that is for
commercial use (see subparagraph f,
below) to determine if any portion of
that document is permitted to be
withheld and processing any documents
for disclosure. See § 105-60.305-7.

(f) The term “commercial-use request”
refers to a request from or on behalf of
one who seeks information for a use or
purpose that furthers the commercial,
trade, or profit interests of the requester
or person on whose behalf the request is
made. In determining whether a
requester properly belongs in this
category, GSA will look first at how the
requester will use the documents.

(g) The term “'educational institution™
refers to a preschool, a public or private
elementary or secondary school, an
institution of graduate higher education,

an institution of undergraduate higher
education, an institution of professional
education, and an institution of
vocational education, which operates a
program or programs of scholarly
research.

(h) The term “noncommercial
scientific institution” refers to an
institution that is not operated on a
“commercial” basis as that term is
referenced in f, above, and which is
operated solely for the purpose of
conducting scientific research the results
of which are not intended to promote
any particular product or industry.

(i) The term “representative of the
news media" refers to any person
actively gathering news for an entity
that is organized and operated to
publish or broadcast news to the public.
The term “news" means information
that is about current events or that
would be of current interest to the
public. Examples of news media include
television or radio stations broadcasting
to the public at large, and publishers of
periodicals (but only in those instances
when they can qualify as disseminators
of “news"") who make their products
available for purchase or subscription
by the general public. In the case of
“freelance” journalists, they may be
regarded as working for a news
organization if they can demonstrate a
solid basis for expecting publication
through that organization, even though
not actually employed by it.

§ 105-60.305-2 Scope of section.

This section sets forth policies and
procedures to be followed in the
assessment and collection of fees from a
requester for the search, review, and
reproduction of GSA records.

§ 105-60.305-3 Record material available
without charge.

Each GSA reading room or selected
area provides a rack displaying GSA
records available to the public in that
region. Certain material related to bids
(excluding construction plans and
specifications) and any material
displayed on the rack are available
without charge upon request.

§ 105-60.305-4 Copy of GSA records
available at a fee.

GSA will make a record not subject 0
exemption available at a time and place
mutually agreed upon by GSA and the
requester. GSA will agree either to—

(a) Show the originals to the
requester,

(b) Make one copy available at a fee.
or

{c) A combination of these
alternatives.
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In the case of voluminous materials,
GSA will make copies as quickly as
possible. GSA may make a reasonable
number of additional copies at a fee
when commercial reproduction services
are not available to the requester.

§ 105-60.305-5 Waiver of fee.

(a) Any request for waiver or
reduction of a fee should be included in
the initial letter requesting access to
GSA records under § 105-60.402-1, The
waiver request should explain how
waiver of the fees would contribute
significantly to public understanding of
the operations or activities of the
Government and would not be primarily
in the commercial interest of the
requester. In responding to a request
GSA will consider the following factors:

(1) Whether the subject of the
requested records concerns “‘the
operations or activities of the
Government.” The subject matter of the
requested records must specifically
concern identifiable operations or
activities of the Federal Government—
with a connection between them that is
direct and clear, not remote or
attenuated.

(2) Whether the disclosure is “likely to
contribute” to an understanding of
Government operations or activities. In
this connection, GSA should consider
whether the requested information is
already in the public domain, either in a
duplicative or a substantially identical
form. If it is, then disclosure of the
information would not be likely to
contribute to an understanding of
Government operations or activities, as
nothing new would be added to the
public record.

(3) Whether disclosure of the
requested information will contribute to
“public understanding.” The focus here
must be on the contribution to public
understanding, rather than personal
benefit to be derived by the requester.
For purposes of this analysis, the
identity and qualifications of the
requester should be considered, to
determine whether the requesler is in a
position to contribute to public
understanding through the requested
disclosure.

(4) Whether the requester has a
commercial interest that would be
furthered by the requested disclosure;
and if so
_ [5) Whether the magnitude of the
identified commercial interest of the
requester is sufficiently large, in
comparison with the public interest in
disclosure, that disclosure is “primarily
in the commercial interest of the
requester.”

_ (b} If the initial request provides
insufficient information for the agency

lo evaluate the request, GSA may ask
the requester to furnish additional
information. GSA will not commence
processing a request until the fee waiver
issue has been resolved.

§ 105-60.305-6 Searches.

(a) GSA may charge for the time spent
in the following activities in determining
“search time" subject to applicable fees
as provided in § 105-60.305-10;

(1) Time spent in trying to locate GSA
records which come within the scope of
the request;

(2) Time spent in either transporting a
necessary agency searcher to a place of
record storage, or in transporting
records to the locations of a necessary
agency searcher; and

(3) Direct costs involving the use of
computer time to locate and extract
requested records.

(b) GSA will not charge for the time

. spent in monitoring a requester's

inspection of disclosed agency records.

§ 105-60.305-7 Reviews.

(a) GSA may charge for the time spent
in the following activities in determining
“review time” subject to applicable fees
as provided in § 105-60.305-10:

(1) Time spent in examining a
requested record to determine whether
the record is permitted to be withheld in
whole or in part; and

(2) Time spent in deleting exempt
matter being withheld from records
otherwise made available.

{b) GSA will not charge for the time
spent in resolving issues of law or policy
regarding the application of exemptions.

(c) GSA may not charge for review at
the administrative appeal level of an
exemption already applied. However,
records or portions of records withheld
in full under an exemption which is
subsequently determined not to apply
may be reviewed again to determine the
applicability of other exemptions not
previously considered. The costs for
such a subsequent review would be
properly assessable. :

§ 105-60.305-8 Prepayment of fees over
$250.

GSA will require prepayment of fees
for search, review, and reproduction
which are likely to exceed $250. When
the anticipated total fee exceeds $250,
the requester will receive notice to
prepay and will be advised if
prepayment is not received within 30
workdays from the date of our letter, he
or she may incur additional charges for
time spent to search for the records a
second time. GSA will not start
processing a request until prepayment is
received.

§ 105-60.305-9 Form of payment.

Requesters should pay fees by check
or money order made out to the General
Services Administration and addressed
to the official named by GSA in its
correspondence.

§ 105-60.305-10 Fee schedule.

(a) When GSA is aware that
documents responsive to a request are
maintained for distribution by an agency
operating a statutory fee based program,
GSA will inform the requester of the
procedures for obtaining records from
those sources.

(b) In computing applicable fees, GSA
will consider only the following costs in
providing the requested records:

(1) Review and search fees.

Manual searches by  $9 per hour or
clerical staff. fraction of an hour.
Manual searches and $18 per hour or
reviews by fraction of an hour.
professional staff
in cases in which
clerical staff would
be unable to locate
the requested

records,
Computer searches...... Direct cost to GSA.
Transportation or Do.

special handling of

records.

(2) Reproduction fees.

Pages no larger than
8'2 by 14 inches,
when reproduced

$0.10 per page.

by routine
electrostatic
copying.
Pages over 8% by Direct cost of
14 inches. reproduction to
GSA.
Pages requiring Do.
reduction,
enlargement, or
other special
services.
Reproduction by Do.

other than routine
electrostatic
copying.

(c) Categories of requesters. There are
four categories of requesters:
commerical-use, educational and
noncommercial scientific institutions;
news media; and all other. The fees
listed above apply with the following
exceptions:

(1) No fees under $10 will be billed by
GSA because the cost of collection
would be greater than the fee.

(2) Educational and noncommercial
scientific institutions and the news
media will be charged for the cost of
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reproduction alone. These requesters
are entitled to the first 100 pages (paper
cepies) of duplication at no cost. The
following are examples of how these
fees are caloulated.

(i) A request that results in 150 pages
of material. No fee would be assessed
for duplication of 150 pages. The reason
is that these requesters are entitled to
the first 100 pages at no charge. The
charge for the remaining 50 pages would
be $5. This amount would not be billed
under the preceding section.

(it} A request that results in 250 pages
of material. The requester in this case
would be charged $15.

(3) Noncommercial requesters who
are not included under (2), above, will
be entitled to the first 100 pages (paper
copies) of duplication at no cost and 2
hours of search without charge. The
term “‘search time” in this context has as
its basis, manual search. To apply this
term to searches made by computer,
GSA will determine the hourly cost of
operaling the central processing unit
and the operator's hourly salary plus 16
percent, When the cost of search
(including the operator time and the cost
of operating the computer to process a
request] equals the equivalent dollar
amount of two hours of the salary of the
person performing the search, i.e., the
operator, GSA will begin assessing
charges for computer search.

(4) GSA will charge commercial-use
requesters fees which recover the full
direct costs of searching for, reviewing
for release, and duplicating the records
sought. Commercial-use requesters are
not entitled to 2 hours of free search
time.

(d) Determining category of requester.
GSA may ask the requester to provide
additional information at any time to
determine what fee category he or she
falls under. This applies to all
requesters.

§ 105-60.305-11 Fees for authenticated
and attested copies.

The fees set forth in § 105-60.305-10
apply to requests for authenticated and
attested copies of GSA records.

§ 105-60.305-12 Administrative actions to
improve assessment and collection of fees.

(a) Charging interest. GSA may
charge requesters who fail to pay fees
interest on the amount billed starting on
the 31st day following the day on which
the billing was sent. Interest will be at
the rate prescribed in 31 U.S.C. 3717.

(b) Effect of the Debt Collection Act of
7982. GSA will take any action
authorized by the Debt Collection Act of
1982 (Pub. L. 97-365), including
disclosure to consumer reporting
agencies, use of collection agencies, and

assessment of penalties and
administrative costs, where appropriate,
to encourage repayment.

(c) Charges for unsuccessful search.
The agency may assess charges for time
spent searching for the records even if
the agency fails to locate the records or
if the records located are exempt from
disclosure.

(d) Notifying requester of charges
over $25. If charges are likely to exceed
$25, GSA will notify the requester and
obtain, in writing, assurance of the
requester’s willingness to pay the
estimated fee. The requester shall also
be offered an opportunity to modify his
or her request to reduce the fee. GSA
will not start processing the request
until assurance of payment is received.

(e) Aggregating requests, When the
agency reasonably believes that a
requester, or group of requesters acting
in concert, is attempting to break a
request down into a series of requests
for the purpose of evading the
assessment of fees, GSA will combine
any such requests and charge
accordingly, including fees for previous
requests where charges were not
assessed. GSA will presume that
multiple requests of this type made
within a 30-day period are made to
avoid fees.

(f) Advance payments. (1) See § 105~
60.305-8 regarding prepayment of fees
for FOIA requests.

(2) Where a requester has previously
failed to pay a fee charged in a timely
fashion (i.e., within 30 days of the date
of the billing), GSA will require the
requester to pay the full amount owed
plus any applicable interest as provided
above, or demonstrate that he or she
has, in fact, paid the fee, and to make an
advance payment of the full amount of
the estimated fee before the agency
begins to process a new request or a
pending request from that requester.

(3) If GSA acts under subparagraphs
(1) and (2), above, the administrative
time limits in subsection (a)(6) of the
FOIA (i.e., 10 working days from receipt
of initial requests and 20 working days
from receipt of appeals from initial
denials plus permissible time
extensions) will begin only after it has
received the fee payments described
above.

Subpart 105-60.4—Described Records

§ 105-60.401 General.

(a) Except for records made available
in accordance with Subparts 105-60.2
and 105-60.3, GSA will make records
available to a requester promptly when
the request reasonably describes the
records unless GSA invokes an
exemption in accordance with Subpart

105-60.5. Although the burden of
reasonable description of the records
rests with the requester, GSA will assist
in identification.

(b) Upon receipt of a request that does
not reasonably describe the records
requested, GSA may contact the
requester to seek a more specific
description. The 10-workday time limit
set forth in § 105-60.402-2 will not start
until the official identified in § 105-
60.402-1 receives a request reasonably
describing the records.

§ 105.60-402 Procedures for making
records available.

This section sets forth initial
procedures for making records available
when they are requested.

§ 105-60.402~1 Submission of requests.

For records located in the GSA
Central Office, the requester should
submit a request in writing to the GSA
FOIA Officer, General Services
Administration (CAID), Washington, DC
20405. For records located in the GSA
regional offices, the requester should
submit a request to the FOIA Officer in
the Business Service Center for the
relevant region, at the address listed in
§ 105-80.303(a). Requests should include
the words “Freedom of Information Act
Request” prominently marked on both
the face of the request letter and the
envelope. The 10-workday time limit for
agency decisions set forth in § 105-
60,402-2 begins with receipt of a request
in the office of the appropriate official
identified in this section. Failure to
include the words “Freedom of
Information Act Request” or to submit a
request to the official identified in this
section will result in processing delays.
A requester who has questions
concerning an FOIA request may
consult the GSA FOIA Officer, General
Services Administration (CAID), 18th
and F Streets, NW., Washington, DC
20405, (202) 535-7983.

§ 105-60.402-2 Response to initial
requests.

GSA will respond to an initial FOIA
request within 10 workdays (that is,
excluding Saturdays, Sundays, and legal
public holidays) after receiptof a
request by the office of the appropriate
official specified in § 105-60.402-1. fl‘!us
letter should state the agency's decision
with respect to disclosure or
nondisclosure of the requested records.
If the records are not provided with the
initial letter, the records will be sent as
soon as possible thereafter. In unusual
circumstances, GSA will inform the
requester of the agency's need to take
an extension of time.




Federal Register / Vol. 52, No. 121 / Wednesday, June 24, 1987 |/ Proposed Rules

23703

§ 105-60.403 Appeal within GSA.

(a) A requester who receives a denial
in whole or in part of a request may
appeal that decision within GSA. The
requester shall direct the appeal to the
GSA FOIA Officer, General Services
Administration (CAID), Washington, DC
20405, regardless of whether the denial
being appealed was made in the Central
Office or in a regional office.

(b) The GSA FOIA Officer must
receive an appeal no later than 30
calendar days after receipt by the
requester of the initial denial of access.

(c) The requester must appeal in
writing and include a brief statement of
the reasons he or she thinks GSA should
release the records and enclose copies
of the initial request and denial. The
appeal letter should include the words
“Freedom of Information Act Appeal”
on both the face of the appeal letter and
on the envelope. Failure to follow these
procedures will delay processing of the
appeal. GSA has 20 workdays after
receipt of an appeal to make a
determination with respect to the
appeal. The 20-workday time limit shall
not begin until the GSA FOIA Officer
receives the appeal.

(d) A requester who has received a
denial of an appeal may seek judicial
review of GSA's decision in the Federal
District Court in the district in which the
requester resides or has a principal
place of business, or where the records
are situated, or in the Federal District
Court in the District of Columbia.

§ 105-60.404 Extension of time limits.

(a) In unusual circumstances, the GSA
FOIA Officer or the regional FOIA
Officer may extend the time limits
prescribed in §§ 105-60.402 and 105~
60.403. For purposes of this section, the
term “unusual circumstances" means:

(1) The need to search for and collect
the requested records from field
facilities or other establishments that
are separate from the office processing
the request;

(2) The need to search for, collect, and
appropriately examine a voluminous
amount of separate and distinct records
which are demanded in a single request;

(3) The need for consultation, which
shall be conducted with all practicable
speed, with another agency having a
substantial interest in the determination
of the request or among two or more
components of the agency having
substantial subject-matter interest
therein; or

(4) The need to consult with the
submitter of the requested information,

(b) If necessary, more than one
extension of time may be taken.
However, the total extension of time
shall not exceed 10 workdays with

respect to a particular request. The
extension may be divided between the
initial and appeal stages or within a
single stage. GSA will provide a written
notice to the requester of any extension
of time limits.

Subpart 105-60.5—Exemptions

§ 105-60.501 Categories of records
exempt from disclosure under the FOIA,

{a) 5 U.S.C. 552(b) provides that the
requirements of the FOIA do not apply
to matters that are:

(1) Specifically autharized under
criteria established by an Executive
order to be kept secret in the interest of
national defense or foreign policy and
that are, in fact, properly classified
under the Executive order;

(2) Related solely to the internal
personnel rules and practices of an
agency;

(3) Specifically exempted from
disclosure by statute, other than the
Privacy Act, provided that the statute—

(i) Requires that the matters be
withheld from the public in such a
manner as to leave no discretion on the
issue or

(ii) Establishes particular criteria for
withholding or refers to particular types
of matters to be withheld;

(4) Trade secrets and commercial or
financial information obtained from a
person that are privileged or
confidential;

(5) Interagency or intra-agency
memorandums or letters which would
not be available by law to a party other
than an agency in litigation with the
agency;

(6) Personnel and medical files and
similar files the disclosure of which
would constitute a clearly unwarranted
invasion of personal privacy:

(7) Records or information compiled
for law enforcement purposes, but only
to the extent that the production of such
law enforcement records or information:

(i) Could reasonably be expected to
interfere with enforcement proceedings:

(ii) Would deprive a person of a right
to a fair trial or an impartial
adjudication;

(iii) Could reasonably be expected to
constitute an unwarranted invasion of
personal privacy;

(iv) Could reasonably be expected to
disclose the identity of a confidential
source, including a State, local, or
foreign agency or authority or any
private institution which furnished
information on a confidential basis, and,
in the case of a record or information
compiled by a criminal law enforcement
authority in the course of a criminal
investigation, or by an agency
conducting a lawful national security

intelligence investigation, information
furnished by a confidential source;

(v) Would disclose techniques and
procedures for law enforcement
investigations or prosecutions, or would
disclose guidelines for law enforcement
investigations or prosecutions if such
disclosure could reasonably be expected
to risk circumvention of the law; or

(vi) Could reasonably be expected to
endanger the life or physical safety of
any individual.

(8) Contained in or related to
examination, operating, or condition
reports prepared by, on behalf of, or for
the use of an agency responsible for the
regulation or supervision of financial
institutions; and

(9) Geological and geophysical
information and data, including maps,
concerning wells.

(b) GSA will provide any reasonably
segregable portion of a record to a
requester after deletion of the portions
that are exempt under this section.

(c) GSA will invoke no exemption
under this section if the requested
records would be available under the
Privacy Act of 1974 and implementing
regulations, Part 105-64, or if disclosure
would cause no demonstrable harm to
any public or private interest.

(d) Whenever a request is made which
involves access to records described in
§ 105-60.501(a)(7)(i) and

(1) The investigation or proceeding
involves a possible violation of criminal
law, and

(2) There is reason to believe that (i)
the subject of the investigation or
proceeding is not aware of its pendency,
and (ii) disclosure of the existence of the
records could reasonably be expected to
interfere with enforcement proceedings,
the agency may, during only such time
as that circumstance continues, treat the
records as not subject to the
requirements of this section,

(e) Whenever informant records
maintained by a criminal law
enforcement agency under an
informant's name or personal identifier
are requested by a third party according
to the informant’s name or personal
identifier, the agency may treat the
records as not subject to the
requirements of this section unless the
informant's status as an informant has
been officially confirmed.

(f) Whenever a request is made which
involves access to records maintained
by the Federal Bureau of Investigation
pertaining to foreign intelligence or
counterintelligence, or international
terrorism, and the existence of the
records is classified information as
provided in paragraph (a)(1), above, the
Bureau may, as long as the existence of
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the records remains classified
information, treat the records as not
subject to the requirements of this
section.

Subpart 105-60.6—Subpoenas or
Other Legal Demands for Records

§ 150-60.601 Service of subpoena or other
legal demand.

(a) A subpoena duces tecum or other
legal demand for the production of
records held by GSA should be
addressed to the General Counsel,
General Services Administration (L),
Washington, DC 20405, with respect to
GSA Central office records; to the
appropriate Regional Counsel, for
records in GSA regional offices; or to the
Administrator of General Services.

(b) The Administrator, the General
Counsel, Deputy General Counsels,
Associate General Counsels, Inspector
General, and, with respect to records in
a GSA regional office, the Regional
Administrator and Regional Counsel are
the only GSA employees authorized to
accept service of a subpoena duces
tecum or other legal demand on behalf
of GSA.

Dated: May 29, 1987.
Paul T. Weiss,
Associote Administrator for Administration.
[FR Doc. 87-14283 Filed 6-23-87; 8:45 am|
BILLING CODE 6820-81-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
(MM Docket No. 87-186, RM-5671]

Radio Broadcasting Services; South
Thomaston, ME

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

summARY: This document requests
comments on a petition filed by Kollen
Dodge proposing the allocation of FM
Channel 248A to South Thomaston,
Maine, as that community’s first FM

broadcast service. Concurrence of the
Canadian government is required for the
allocation of Channel 248A at South
Thomaston.

DATES: Comments must be filed on or
before August 7, 1987, and reply
comments on or before August 24, 1987.

ADDRESS: Federal Communications
Commission, Washington, DC 20554. In
addition to filing comments with the
FCC, interested parties should serve the
petitioners, or their counsel or
consultant; as follows: Brian Dodge,
Harvest Broadcasting Services, Box 105
FM, Hinsdale, New Hampshire 03451
(consultant to the petitioner).

FOR FURTHER INFORMATION CONTACT:
Kathleen Scheuerle, Mass Media
Bureau, (202) 634-6530.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission's Notice of
Proposed Rule Making, MM Docket No.
87-186, adopted May 5, 1987, and
released June 17, 1987. The full text of
the Commission decision is available for
inspection and copying during normal
business hours in the FCC Dockets
Branch (Room 230), 1919 M Street, NW.,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission's copy contractors,
International Transcription Service,
(202) 857-3800, 2100 M Street, NW., Suite
140, Washington, DC 20037.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter is
no longer subject to Commission
consideration or court review, all ex
parte oontacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments
See 47 CFR 1.1231 for rules governing
permissible ex parte contact.

For information regarding proper filing
procedures for comments, See 47 CFR
1.415 and 1.420.

List of Subjects in 47 CFR Part 73
Radio broadcasting.

Federal Communications Commission
Mark N. Lipp,

Chief: Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

|FR Doc. 87-14286 Filed 6-23-87; 8:45 am|
BILLING CODE 6712-01-M

INTERSTATE COMMERCE
COMMISSION

49 CFR Ch. X

[Ex Parte No. 347 (Sub-No. 2)]

Rail Carriers; Rate Guidelines in Non-
Coal Proceedings

AGENCY: Interstate Commerce
Commission.

AcTION: Extension of time to file
comments to notice of proposed policy.

SUMMARY: By a decision served April 8,
1987, the Commission proposed
guidelines for evaluating rate
reasonableness in non-coal proceedings.
Notice was published on April 8, 1987 in
the Federal Register at 52 FR 11295 and
the 1.C.C. Register. May 25, 1987 was
specified as the due date for comments.
An extension for filing comments was
granted on May 22, setting June 25, 1987
as the due date. This decision further
extends the filing date for comments to
July 24, 1987,

DATES: Comments are due July 24, 1987.

ADDRESSES: Send an original and 15
copies of comments to: Office of the
Secretary, Case Control Branch,
Interstate Commerce Commission,
Washington, DC 20423.

FOR FURTHER INFORMATION CONTACT:
Ronald S. Young, (202) 275-7565, or
Richard H. Klem, (202) 275-1915.

Dated: June 17, 1987.

By the Commission, Chairman Gradison,
Vice Chairman Lamboley, Commissioners
Sterrett, Andre, and Simmons.

Noreta R. McGee,

Secretary.

[FR Doc. 87-14341 Filed 6-23-87: 8:45 am)
BILLING CODE 7035-01-M
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DEPARTMENT OF AGRICULTURE

Forms Under Review by Office of
Management and Budget

June 19, 1987.

The Department of Agriculture has
submitted to OMB for review the
following proposals for the collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
Chapter 35) since the last list was
published. This list is grouped into new
proposals, revisions, extensions, or
reinstatements. Each entry contains the
following information:

(1) Agency proposing the information
collection; (2) Title of the information
collection; (3) Form number(s), if
applicable; (4) How often the
information is requests; (5) Who will be
required or asked to report; (6) An
estimate of the number of responses; (7)
An estimate of the total number of hours
needed to provide the information; (8)
An indication of whether section 3504(h)
of Pub. L. 96-511 applies; (9) Name and
telephone number of the agency contact
person.

Questions about the items in the
listing should be directed to the agency
person named at the end of each entry.
Copies of the proposed forms and
supporting documents may be obtained
from: Department Clearance Officer,
USDA, OIRM, Room 404-W Admin.
123113.‘!5' Washington, DC 20250, (202) 447

Comments on any of the items listed
should be submitted directly to: Office
of Information and Regulatory Affairs,
Office of Management and Budget,
Washington, DC 20503, Attn: Desk
Officer for USDA.

If you anticipate commenting on a
submission but find that preparation
time will prevent you from doing so
promptly, you should advise the OMB

Desk Officer of your intent as early as
possible.

Extension

¢ Agricultural Stabliziation and
Conservation Service

Application for Payment (National Wool
Act)

CCC-1155

Annually

Farms; 125,000 responses; 31,250 hours;
not applicable under 3504(h)

Harry D, Millner (202) 475-3605

¢ Agricultural Stabilization and
Conservation Service

7 CFR Part 1475, Emergency Feed
Program

ASCS-645, ASCS-648

On occasion

Farms; 51,000 responses; 37,667 hours;
not applicable under 3504(h)

Harry Millner (202) 475-3605

* Economic Research Service

Cotton Ginning Charges and Related
Information

Annually

Businesses or other for-profit; 1,620
responses; 270 hours; not applicable
under 3504(h)

Edward H. Glade, Jr. (202) 786-1840

* Food and Nutrition Service

WIC Program Regulations—Reporting
and Recordkeeping Burden

Recordkeeping; On occasion; Monthly;
Semi-annually; Annually

Individuals or households; State or local
governments; Businesses or other for-
profit; Federal agencies or employees;
non-profit institutions; Small
businesses or organizations; 7,022,951
responses; 831,270 hours; not
applicable under 3504(h)

Idalia McKelvey (703) 756-3730

* Forest Service

Visitor Permit and Registration Card

FS 2300-30 and 2300-32

On occasion :

Individuals or households; 250,000
responses; 12,500 hours; not
applicable under 3504(h)

Ed Bloedel (202) 447-2311

¢ Rural Electrification Administration

Field Trials

REA-399b

On occasion

Small businesses or organizations; 45
responses; 203 hours; not applicable
under 3504(h)

George J. Bagnall (202) 382-8698

Jane A. Benoit,

Departmental Clearance Officer.

[FR Doc. 87-14356 Filed 6-23-87; 8:45 am]

BILLING CODE 3410-01-M

Soil Conservation Service

Environmental Impact Statement;
Spring Creek Watershed, Colorado

AGENCY: Soil Conservation Service,
USDA.

AcTION: Notice of a finding of no
significant impact.

SUMMARY: Pursuant to section 102(2)(C)
of the National Environmental Policy
Act of 1969; the Council on
Environmental Quality Guidelines (40
CFR Part 1500); and the Soil
Conservation Service Guidelines (7 CFR
Part 650); the Soil Conservation Service,
U.S. Department of Agriculture, gives
notice that an Environmental Impact
Statement is not being prepared for the
Spring Creek Watershed, Weld County,
Colorado.

FOR FURTHER INFORMATION CONTACT:
Mr. Sheldon G. Boone, State
Conservationist, Soil Conservation
Service, 2490 West 26th Avenue,
Denver, Colorado 80211, telephone (303)
964-0292.

SUPPLEMENTARY INFORMATION: The
environmental assessment of this
federally assisted action indicates that
the measure will not cause significant
local, regional or national impacts on
the environment, As a result of these
findings, Mr. Sheldon G. Boone, State
Conservationist, has determined that the
preparation and review of an
Environmental Impact Statement are not
needed for this project.

The project concerns a plan for
watershed protection. The planned
works of improvement include installing
the land treatment practices of
conservation tillage systems, critical
area planting (sod waterways), and
establishing permanent vegetation on
non-irrigational cropland.

The Notice of Finding of No
Significant Impact (FONSI) has been
forwarded to the Environmental
Protection Agency and to various
Federal, State and local agencies and
interested parties. A limited number of
copies of the FONSI are available to fill
single-copy requests at the above
address. Basic data developed during
the environmental assessment are on
file and may be reviewed by contacting
Mr. Sheldon G. Boone.

No administrative action on
implementation of the proposal will be
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taken until 30 days after the date of this
publication in the Federal Register.
(This activity is listed in the Catalog of
Federal Domestic Assistance under No.
10.904—Walershed Protection and Flood
Prevention—and is subject to the provisions
of Executive Order 12372 which requires
intergovernmental consultation with State
and local officials)

Dated: June 18, 1987,
Sheldon G. Boone,
State Conservationist.
[FR Doc. 87-14311 Filed 6-23-87; 8:45 am|
BILLING CODE 3410-16-M

ARCTIC RESEARCH COMMISSION
Ieeting in Arctic Alaska and Canada

Public meetings are scheduled for the
Commission on July 6, from 9:00 a.m. to
12:00 p.m., in the Borough Assembly
Offices, Kotzebue, Northwest Arctic
Borough, and on July 9, starting at 6:30
p-m., in Kaktovik, North Slope Borough,
Alaska.

Matters to be considered at these
public meetings include: 1. Opening
Remarks by James H. Zumberge, 2.
Status of Implementation of Arctic
Research and Policy Act, 3. State of
Alaska Activities, 4. Logistic
requirements to support Arctic research,
5. Possible impacts of onshore and
offshore developments on the region,
and 6. Public comment on Arctic
research policy.

The Commission will meet in
Executive Session on July 5, starting at
6:30 p.m. and on July 6 at 3:00 p.m. in the
Nul-luk-vik Hotel, Kotzebue, and on July
9, starting at 2:00 p.m. at the Waldo
Arms, Kaktovik. Matters to be discussed
in Executive Session include: 1.
Commission Budget for FY-87, 88 and
89, 2. Membership of the Commission, 3.
Future activities of the Commission and,
4. Nominations for Group of Advisors.

In addition to Commission Public
Meetings and Executive Sessions, the
Commission will also conduct various
site visits. On July 7, the Commission
will also conduct various site visits. On
July 7, the Commission will conduct a
site visit to the Red Dog Mine-Northwest
Arctic Borough. On July 8, the
Commission will conduct site visits to
the Endicott oilfield in Prudhoe Bay, and
the Arctic National Wildlife Refuge. On
July 9, the Commissian will tour the
Dewline Site, Kaktovik and Barter
Island. On July 10, the Commission will
visit the Polar Continental Shelf
research base, Tuktoyatuk, Northwest
Territories, Canada, and the Department
of Indian and Northern Affairs
Laboratory at Inuvik, Northwest
Territcries.

Contact person for more information:
W. Timothy Hushen, Executive Director,
Arctic Research Commission (213) 743-
0970.

W. Timothy Hushen,

Executive Director. Arctic Research
Commission.

[FR Doc. 87-14360 Filed 6-23-87; 8:45 am]
BILLING CODE 7555-01-M

DEPARTMENT OF COMMERCE

Agency Form Under Review by the
Office of Management and Budget
(OMB)

DOC has submitted to OMB for
clearance the following proposal for
collection of information under the
provisions of the Paperwork Reduction
Act (44 U.S.C. Chapter 35).

Agency: National Technical
Information Service (NTIS).

Title: NTIS Customer Survey.

Form number: Agency—NA; OMB—
NA.

Type of request: New collection.

Burden: 10,000 respondents; 5,000
reporting hours.

Needs and uses: The purpose of this
survey is to establish a demographic
and psychographic profile and end-use
analysis of past, present and
prospective customers of federally-
sponsored scientific, technical and
engineering information. It will seek to
determine whether technical
information available from NTIS is
useful to the individual's needs.

Affected public: State or local
governments, businesses or other for
profit institutions, Federal agencies or
employees, non-profit institutions, small
businesses or organizations.

Frequency: One time,

Respondent's obligation: Voluntary.

OMB desk officer: Sherry Fox, 395-
3785.

Copies of the above information
collection proposal can be obtained by
calling or writing DOC Clearance
Officer, Edward Michals, (202) 377-3271,
Department of Commerce, Room H6622,
14th and Constitution Avenue, NW.,
Washington, DC 20230.

Written comments and
recommendations for the proposed
information collection should be sent to
Sherry Fox, OMB Desk Officer, Room
3228 New Executive Office Building,
Washington, DC 20503.

Dated: June 16, 1987.
Edward Michals,

Departmental Clearance Officer, Office of
Management and Organization.

|FR Doc. 87-14289 Filed 6-23-87; 8:45 am|
BILLING CODE 3510-CW-M

International Trade Administration
[A-583-008]

Certain Circular Welded Carbon Steel
Pipes and Tubes From Taiwan;
Preliminary Results of Antidumping
Duty Administrative Review

AGENCY: International Trade
Administration; Import Administration;
Commerce.

ACTION: Notice of preliminary results of
antidumping duty administrative review.

SUMMARY: In response to requests by the
petitioner and respondents, the
Department of Commerce has conducted
an administrative review of the
antidumping duty order on certain
circular welded carbon steel pipes and
tubes from Taiwan. The review covers
four manufacturers/exporters of this
merchandise to the United States and
the period May 1, 1985 through April 30,
1986. The review indicates that dumping
margins are de minimis or do not exist.

As a result of the review, the
Department has preliminarily
determined to assess dumping duties
equal to the calculated differences
between United States price and foreign
market value. Interested parties are
invited to comment on these preliminary
results.

EFFECTIVE DATE: June 24, 1987.

FOR FURTHER INFORMATION CONTACT:
Deborah Grossman or Maureen
Flannery, Office of Compliance,
International Trade Administration, U.S.
Department of Commerce, Washington,
DC 20230; telephone: (202) 377-3601.
SUPPLEMENTARY INFORMATION:

Background

On May 7, 1984, the Department of
Commerce (*‘the Department”)
published in the Federal Register (49 FR
19369) the antidumping duty order on
certain circular welded carbon steel
pipes and tubes from Taiwan. The
petitioner and respondents requested in
accordance with 353.53(a) of the
Commerce Regulations that we conduct
an administrative review for the period
May 1, 1985 through April 30, 1986. We
published a notice of initiation of the
antidumping duty administrative review
on June 23, 1986 (51 FR 22843). The
Department has now conducted that
administrative review in accordance
with section 751 of the Tariff Act of
1930.

Scope of the Review

The imports covered by the review
are shipments of certain circular welded
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carbon steel pipes and tubes. The
Department defines such merchandise
as welded carbon steel pipes and tubes
of circular cross section, with walls not
thinner than 0.065 inches, and 0.375
inches or more but not over 4.5 inches in
outside diameter, which are currently
classifiable under items 610.3231,
610.3234, 610.3241, 610.3242, 610.3243 and
610.3252 of the Tariff Schedules of the
United States Annotated (“TSUSA").

United States Price

In calculating United States price the
Department used purchase price, as
defined in section 772 of the Tariff Act
of 1930 (“the Tariff Act"). Purchase price
was based on the packed delivered
price to unrelated purchasers in the
United States. We made adjustments,
where applicable, for foreign inland
freight, ocean freight, insurance,
brokerage and handling charges, stamp
taxes, warehouse charges, export
charges and duty drawback. No other
adjustments were claimed or allowed.

Foreign Market Value

In calculating foreign market value for
Far East Machinery Co., Ltd., Kao Hsing
Chang Iron and Steel Corp., and Yieh
Hsing Enterprise Co., Ltd., the
Department used the home market price,
as defined in section 773 of the Tariff
Act, since there were sufficient sales of
such or similar merchandise in the home
market. We used constructed value, also
as defined in section 773 of the Tariff
Act, as the basis for calculating foreign
market value for An Mau Steel Co., Ltd.,
since there were no sales of such or
similar merchandise in the home market
or to third countries.

Home market price was based on the
packed delivered price to unrelated
customers in the home market. Where
applicable, we made adjustments for
inland freight, brokerage and handling
charges, commissions to unrelated
parties, U.S, indirect selling expenses to
offset home market commissions,
differences in credit expenses, bank
charges, business, education, and stamp
taxes, cash discounts, and differences in
the physical characteristics of the
merchandise. We disallowed a claimed
adjustment for bad debt for FEMCO
because this claim was insufficiently
substantiated and because furthermore,
we would consider bad debt to be an
indirect expense. No other adjustments
were claimed or allowed.

We calculated constructed value as
the sum of materials and fabrication
costs, general expenses, profit, and the
cost of packing. Since An Mau's actual
general expenses were less than ten
percent of the sum of materials and
fabrication costs, we used the ten

percent statutory minimum as provided
in section 773 of the Tariff Act. We
examined the industry profit rate since
An Mau does not sell in the home
market or to third countries. Since that
profit rate was less than eight percent of
the sum of materials costs, fabrication
costs, and general expenses, we used
the eight percent statutory minimum as
provided in section 773 of the Tariff Act.

Preliminary Results of the Review

As a result of our comparison of
United States price to foreign market
value, we preliminarily determine that
the following margins exist:

Manufacturer/exporter Time period wg"m

An Mau Steel Co., Ltd.........cuisisionns | 05/01/85 -
04/30/86 0.03

Far East Machinery Co., Lid............ 05/01/85 -

04/30/86 0
Kao Hsing Chang Iron and Steel
Cormp. 05/01/85 -

04/30/86 0
Yieh Hsing Enterprise Co,, L\d........ 05/01/85 ~
04/30/86 0

Interested parties may submit written
comments on these preliminary results
within 30 days of the date of publication
of this notice, may request disclosure
within 5 days of the date of publication,
and may request a hearing within 8 days
of the date of publication. Any hearing,
if requested, will be held 30 days after
the date of publication or the first
workday thereafter. Any request for an
administrative protective order must be
made no later than 5 days after the date
of publication. The Department will
publish the final results of the
administrative review including the
results of its analysis of any such
comments or hearing.

The Department shall determine, and
the Customs Service shall assess,
antidumping duties on all appropriate
entries. Individual differences between
United States price and foreign market
value may vary from the percentages
stated above. The Department will issue
appraisement instructions directly to the
Customs Service.

Further, as provided by § 353.48(b) of
the Commerce Regulations, since there
was either no margin, or a de minimis
margin, for the reviewed manufacturers/
exporters, the Department shall not
require a cash deposit of estimated
antidumping duties for these
manufacturers/exporters.

For any future entries of this
merchandise from a new exporter, not
covered in this or prior administrative
reviews, whose first shipments occurred
after April 30, 1986 and who is unrelated
to any reviewed firm, or any previously
reviewed firm, no cash deposit shall be

required. These waivers of the deposit
requirement are effective for all
shipments of certain Taiwanese circular
welded carbon steel pipes and tubes
entered, or withdrawn from warehouse,
for consumption on or after the date of
publication of the final results of this
administrative review.

This administrative review and notice
are in accordance with section 751(a)(1)
of the Tariff Act (19 U.S.C. 1675(a)(1))
and § 353.53a of the Commerce
Regulations (19 CFR 353.53a).

Dated: June 18, 1987.
Gilbert B. Kaplan,

Deputy Assistant Secretary, Import
Administration.

[FR Doc. 87-14349 Filed 6-23-87; 8:45 am|
BILLING CODE 3510-DS-M

[A-588-606]

Postponement of Final Antidumping
Duty Determination and Rescheduling
of Public Hearing; Certain Forged Steel
Crankshafts From Japan

AGENCY: International Trade
Administration, Import Administration,
Commerce.

ACTION: Notice.

SUMMARY: The final antidumping duty
determination involving certain forged
steel crankshafts from Japan is being
postponed until not later than
September 25, 1987, and the public
hearing is being rescheduled for July 21,
1987.

EFFECTIVE DATE: June 24, 1987.

FOR FURTHER INFORMATION CONTACT:
Rick Herring, Ellie Shea, or Gary
Taverman, Office of Investigations,
Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Avenue NW., Washington,
DC 20230; telephone: (202) 377-0187,
377-0184, or 377-0161.

SUPPLEMENTARY INFORMATION: On May
7,1987, we made a preliminary
determination that certain forged steel
crankshafts from Japan are not being,
nor are likely to be, sold in the United
States at less than fair value (52 FR
17999, May 13, 1987). The notice stated
that we would issue our final
determination not later than July 21,
1987. On May 13, 1987, petitioner
requested that the Department extend
the period for the final determination
until not later than 135 days after the
publication of the preliminary
determination in accordance with
section 735(a)(2)(B) of the Tariff Act of
1930, as amended (the Act).
Accordingly, the date of the final
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determination in this case is postponed
until not later than September 25, 1987.
The U.S. International Trade
Commission is being advised of this
postponement in accordance with
section 735(d) of the Act.

Scope of Investigation

The scope remains the same as
described in our preliminary
determination.

Public Comment

The public hearing, which had been
previously scheduled for June 23, 1987,
will be held at 10:00 a.m. on July 21,
1987, in Room 1414, at the U.S.
Department of Commerce, 14th and
Constitution Avenue NW., Washington,
DC 20230. Prehearing briefs in at least
ten copies must be submitted to the
Deputy Assistant Secretary by July 14,
1987. All written views should be filed in
accordance with 19 CFR 353.46, within
seven days after the hearing transcript
is available, at the above address in at
last ten copies.

This notice is published pursnant to
section 735(d) of the Act.

Gilbert B. Kaplan,

Deputy Assistant Secretary for Import
Administration,

June 19, 1987,

[FR Doc. 87-14346 Filed 6-23-87; 8:45 am ]
BILLING CODE 3510-DS-M

[A-412-502)

Postponement of Final Antidumping
Duty Determination and Rescheduling
of Public Hearing; Certain Forged Steel
Crankshafts From the United Kingdom

AGENCY: International Trade
Administration, Import Administration,
Commerce.

ACTION: Notice,

sumMMARY: The final antidumping duty
determination involving certain forged
steel crankshafts from the United
Kingdom is being postponed until
August 26, 1987, and the public hearing
is being rescheduled for July 16, 1987,
EFFECTIVE DATE: June 24, 1987.

FOR FURTHER INFORMATION CONTACT:
Loc Nguyen, Lori Cooper, or Barbara
Tillman, Office of Investigations, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue NW., Washington, DC 20230;
telephone: (202) 377-0167, 377-8320 or
377-2438.

SUPPLEMENTARY INFORMATION: On May
7, 1987, we made a preliminary
determination that certain forged steel
crankshafts from the United Kingdom

are being, or are likely to be, sold in the
United States at less than fair value (52
FR 18000, May 13, 1987). The notice
stated that we would issue our final
determination not later than July 21,
1987. On June 10, 1987, respondent
requested that the Department extend
the period for the final determination
until the 105th day after the publication
of the preliminary determination in
accordance with section 735(a)(2)(A) of
the Tariff Act of 1930, as amended (the
Act). Accordingly, the date of the final
determination in this case is postponed
until August 26, 1987. The U.S.
International Trade Commission is being
advised of this postponement in
accordance with section 735(d) of the
Act.

Scope of Investigation

The scope remains the same as
described in our preliminary
determination.

Public Comment

The public hearing, which had been
previously scheduled for June 23, 1987,
will be held at 10:00 a.m. on July 186,
1987, in Room 1413, at the U.S.
Department of Commerce, 14th Street
and Constitution Avenue, NW,
Washington, DC 20230. Prehearing briefs
in at least ten copies must be submitted
to the Deputy Assistant Secretary by
July 9, 1987. All written views should be
filed in accordance with 19 CFR 353.48,
within seven days after the hearing
transcript is available, at the above
address in at least ten copies.

This notice is published pursuant to
section 735(d) of the Act.

Gilbert B. Kaplan,

Deputy Assistant Secrelary for Import
Administration.

June 19, 1987.

[FR Doc. 87-14347 Filed 6-23-87; 8:45 am]
BILLING CODE 3510-DS-M

[A-475-031]

Large Power Transformers From Italy;
Preliminary Results of Antidumping
Duty Administrative Review

AGENCY: International Trade
Administration, Import Administration,
Commerce.

ACTION: Notice of preliminary results of
antidumping duty administrative review.

SUMMARY: The Department of
Commerce has conducted an
administrative review of the
antidumping finding on large power
transformers from Italy. The review
indicates the existence of dumping
margins for two firms.

EFFECTIVE DATE: June 24, 1987.

FOR FURTHER INFORMATION CONTACT:
Laurie A. Lucksinger or David P.
Mueller, Office of Compliance,
International Trade Administration, U.S.
Department of Commerce, Washington,
DC 20230; telephone: (202) 377-1130/
2923.

SUPPLEMENTARY INFORMATION:

Background

On August 6, 1984, the Department of
Commerce (*'the Department”)
published in the Federal Register (49 FR
31313) the final results of its last
administrative review of the
antidumping finding on large power
transformers from Italy (37 FR 11772,
June 14, 1972). The petitioner,
Westinghouse Electric Corporation, and
two manufacturers, Ansaldo
Componenti (“Ansaldo™) and Officine
Elettromeccaniche Lombarde (“0.E.L."),
requested in accordance with
§ 353.53a(a) of the Commerce
Regulations that we conduct an
administrative review. We published
notices of initiation of the antidumping
duty administrative review on July 9,
1986 (51 FR 24884) and July 17, 1986 (51
FR 25923). The Department has now
conducted these administrative reviews
in accordance with section 751 of the
Tariff Act of 1930 (“'the Tariff Act").

Scope of Review

The United States has developed a
system of tariff classification based on
the international harmonized system of
Customs nomenclature. Congress is
considering legislation to convert the
United States to this Harmonized
System (“HS") by January 1, 1988. In
view of this, we will be providing both
the appropriate Tariff Schedule of the
United States Annotated ("TSUSA")
item numbers with our product
descriptions on a test basis, pending
Congressional approval. As with the
TSUSA, the HS item numbers are
provided for convenience and Customs
purposes. The written description
remains dispositive.

We are requesting petitioners to
include the appropriate HS item
number(s) as well as the TSUSA item
number(s) in all new petitions filed with
the Department. A reference copy of the
proposed Harmonized System schedule
is available for consultation at the
Central Records Unit, Room B-099, U.S.
Department of Commerce, 14th Street
and Constitution Avenue, NW.,
Washington, DC 20230. Additionally. all
Customs offices have reference copies.
and petitioners may contact the lmp_orl
Specialist at their local Customs office
to consult the schedule.
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Imports covered by the review are
shipments of large power transformers
(“transformers"); that is, all types of
transformers rated 10,000 KVA (kilovolt-
amperes) or above, by whatever name
designated, used in the generation,
transmission, distribution, and
utilization of electric power. The term
“transformers” includes, but is not
limited to, shunt reactors,
autotransformers, rectifier transformers,
and power rectifier transformers. Not
included are combination rectifier-
transformer units, commonly known as
rectiformers, if the entire integrated
assembly is imported in the same
shipment and entered on the same entry
and the assembly has been ordered and
invoiced as a unit, without a separate
price for the transformer portion of the
assembly. Transformers covered by this
finding are currently classifiable in
TSUSA items 682.0755, 682.0765, and
682.0775. These products are currently
classifiable under HS item numbers HS
8504.22.00, 8504.23.00, 8504.34.00,
8504.40.00, 8504.50.00 and 8505.50.00.

The review covers three exporters of
[talian large power transformers to the
United States: Industrie Elettriche di
Legnano (*'Legnano”) — May 1, 1974
through May 31, 1986; Ansaldo — June 1,
1983 through May 31, 1985; and O.E.L. —
June 1, 1985 through May 31, 1986.

United States Price

In calculating United States price the
Department used purchase price as
defined in section 772 of the Tariff Act.
Purchase price was based on the duty-
paid, delivered, packed price paid by
unrelated purchasers in the United
States. We made adjustments, where
applicable, for U.S. and foreign inland
freight, ocean freight, insurance,
handling charges, brokerage charges,
Italian customs reimbursements, and
U.S. duties. No other adjustments were
claimed or allowed.

Foreign Market Value

In calculating foreign market value the
Department used home market price, as
dpfined in section 773 of the Tariff Act
since sufficient quantities of such or
similar merchandise were sold in the
home market to provide a base for
comparison. Home market price was
basgd on the ex-factory price.

Since these are complex technical
units we used the procedure developed
in the previous review to make our
determination. We determined the
theoretical price of the U.S. and home
markgt units according to the 1968
Westinghouse Electric Corporation price
rule§ ("WPR") and found the U.S./home
market ratio. We then adjusted each
actual sales price to an ex-factory price.

The next step was to adjust the home
market ex-factory price to account for
differences between the actual home
market unit price and the theoretical
price of that unit, including commissions
to unrelated parties, credit, packing,
warehousing, and cost-based physical
characteristics of the home market unit
which are not covered by the WPR.
Further, we made an adjustment for
differences in efficiency; that is,
differences in internal transformer
power losses. We then applied the
theoretical ratio to the net home market
transformer price.

Finally, we converted the adjusted
home market price to U.S. dollars and
made circumstance of sale adjustments.
We also made cost-based adjustments
for physical characteristics of the U.S.
unit which are not covered by the WPR.
No other adjustments to foreign market
value were claimed or allowed.

Preliminary Results of the Review

As a result of our comparison of
United States price to foreign market
value, we preliminarily determine that
the following margins exist:

Manufacturer 3 Margin
exporter ! Period (pergeg;nl)
5/74—5/80 17.13
6/80—5/81 71.40
6/81—5/86 171.40
6/83—5/85 0.00
6/85—5/86 0.57

! No shipments during the period.

Interested parties may request
disclosure and/or an administrative
protective order within 5 days after the
date of publication of this notice. Any
requests for a hearing must be made
within 8 days of the date of publication
or the first-workday thereafter.
Interested parties may also submit
written comments on these preliminary
results within 30 days of the date of
publication. The Department will
publish the final results of the
administrative review including the
results of its analysis of any such
comments or hearing.

The Department shall determine, and
the Customs Service shall assess,
antidumping duties on all appropriate
entries. Individual differences between
United States price and foreign market
value may vary from the percentages
stated above. The Department will issue
appraisement instructions directly to the
Customs Service.

Further, as provided by section
751(a)(1) of the Tariff Act a cash deposit
rate of estimated antidumping duties
based on the above margins shall be

required for all shipments by the
companies reviewed of large power
transformers from Italy.

For any future entries of this
merchandise from a new exporter or
manufacturer not covered in this or prior
administrative reviews; whose first
shipments occurred after May 31, 1986
and who is unrelated to any previously
reviewed firm, a cash deposit of 0.57
percent on large power transformers
shall be required. These deposit
requirements are effective for all
shipments of Italian large power
transformers entered, or withdrawn
from warehouse, for consumption on or
after the date of publication of the final
results of this administrative review,

This administrative review and notice
are in accordance with section 751(a)(1)
of the Tariff Act (19 U.S.C. 1675(a)(1))
and § 353.53a of the Commerce
Regulations (19 CFR 353.53a).

Dated: June 18, 1987.
Gilbert B. Kaplan,

Deputy Assistant Secretary Import
Administration.
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