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This section of the FEDERAL REGISTER
contains regulatory documents having
general applicability and legal effect, most
of which are keyed to and codified in
the Code of Federal Regulations, which is
published under 50 titles pursuant to 44
US.C. 1510.

The Code of Federal Regulations is sold
by the Superintendent of Documents.
Prices of new books are listed in the
first FEDERAL REGISTER issue of each
week.

DEPARTMENT OF AGRICULTURE

Animal and Plant Health inspection
Service

[Docket No. 87-010]

7 CFR Part 301

Pink Bollworm Regulated Areas

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Interim rule,

SUMMARY: We are amending the pink
bollworm quarantine and regulations by
adding Lincoln County, Arkansas, as a
suppressive area to the list of pink
bollworm regulated areas. This action is
necessary to impose certain restrictions
on the interstate movement of regulated
articles in order to prevent the artificial
movement of the pink bollworm into
noninfested areas.

DATES: Interim rule effective April 18,
1987. We will consider your comments if
we receive them on or before June 15,
1987,

ADDRESSES: Send written comments to
Steven B. Farbman, Assistant Director,
Regulatory Coordination, APHIS, USDA,
6505 Belcrest Road, Room 728, Federal
Building, Hyattsville, MD 20782. Please
state that your comments refer to

Docket Number 87-010. Written
comments received may be inspected at
Room 728 of the Federal Building
between 8:00 a.m. and 4:30 p.m., Monday
through Friday, except holidays.

FOR FURTHER INFORMATION CONTACT:
Michael J. Shannon, Senior Staff Officer,
Field Operations Support Staff, Plant
Protection and Quarantine, Animal and
Plant Health Inspection Service, U.S.
Department of Agriculture, 6505 Belcrest
Road, Room 663, Federal Building,
Hyattsville, MD 20782, (301) 436-8295.

SUPPLEMENTARY INFORMATION:
Background

The pink bollworm, Pectinophora
gossypiella (Saunders), is one of the
most destructive and widespread insect
pests of cotton in the world. This insect
spread to the United States from Mexico
in 1917 and now occurs throughout most
of the cotton-producing States west of
the Mississippi River.

The pink bollworm quarantine and
regulations (contained in 7 CFR 301.52 et
seq., and referred to below as the
regulations) quarantine the States of
Arizona, Arkansas, California,
Louisiana, Mississippi, Nevada, New
Mexico, Oklahoma, and Texas because
of the pink bollworm. The regulations
restrict the interstate movement of
regulated articles from regulated areas
in quarantined States for the purpose of
preventing the artificial spread of the
pink bollworm. We are amending
§ 301.52-2a of the regulations by adding
Lincoln County, Arkansas, as a
suppressive area to the list of pink
bollworm regulated areas.

Regulated arezas for pink bollworm are
designated as either suppressive areas
or generally infested areas. Restrictions
are imposed on the interstate movement
of regulated articles from both in order
to prevent the artificial movement of the
pink bollworm into noninfested areas.
However, the eradication of pink
bollworm is undertaken as an objective
only in places that are designated as
suppressive areas.

Prior to the effective date of this
document, Lincoln County in Arkansas
contained no areas regulated because of
pink bollworm. We are designating all of
Lincoln County as a suppressive area.
Surveys conducted by inspectors of the
United States Department of Agriculture
and a State agency of Arkansas
establish that pink bollworm has spread
to areas in Lincoln County. In order to
prevent the spread of pink bollworm
and to facilitate its ultimate eradication,
we are amending the regulated areas in
§ 301.52-2a of the regulations by
designating all of Lincoln County in
Arkansas, as a suppressive area.
Emergency Action

William F. Helms, Deputy
Administrator of the Animal and Plant
Health Inspection Service for Plant
Protection and Quarantine, has
determined that an emergency situation
exists, which warrants publication of
this interim rule without prior

opportunity for a public comment.
Because of the possibility that the pink
bollworm could spread artificially to
noninfested areas of the United States,
immediate action is required to control
the spread of this pest.

Further, pursuant to the
administrative procedure provisions of 5
U.S.C. 553, it is found upon good cause
that prior notice and other public
procedures with respect to this interim
rule are impracticable and contrary to
the public interest, and good cause is
found for making this interim rule
effective less than 30 days after
publication of this document in the
Federal Register. Comments are being
solicited for 60 days after publication of
this document, and a final document
discussing comments received and any
amendments required will be published
in the Federal Register.

Executive Order 12291 and Regulatory
Flexibility Act

We are issuing this rule in
conformance with Executive Order
12291, and we have determined that it is
not a “major rule.” Based on information
compiled by the Department, it has been
determined that this rule will have an
estimated annual effect on the economy
of less than $10,000; will not cause a
major increase in cost or prices for
consumers, individual industries,
Federal, State or local government
agencies, or geographic regions; and will
not cause significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

For this action, the Office of
Management and Budget has waived the
review process required by Executive
Order 12291,

This action affects the interstate
movement of regulated articles from
Lincoln County in Arkansas. Based on
information compiled by the
Department, we have determined that,
although there are hundreds of small
entities that move these articles
interstate from nonregulated areas in the
United States, only about five small
entities move them interstate from
Lincoln County, Arkansas. Further, the
overall economic impact from this
action is estimated to be less than
$10,000.
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Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not have
a significant economic impact on a
substantial number of small entities.

Executive Order 12372

The program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to the
provisions of Executive Order 12372,
which requires intergovernmental
consultation with State and local
officials, (See 7 CFR Part 3015, Subpart
V)

List of Subjects in 7 CFR Part 301

Agricultural commodities, Pink
bollworm, Plant pests, Plants
(Agriculture), Quarantine,
Transportation.

PART 301—DOMESTIC QUARANTINE
NOTICES

Accordingly, 7 CFR Part 301 is
amended as follows:

1. The authority citation for Part 301
continues to read as follows:

Authority: 7 U.S.C. 150dd, 150ee, 150ff, 161,
162 and 164-167; 7 CFR 2.17, 2.51, and
371.2(c).

2. Section 301.52-2a is amended by
revising the list of regulated areas in the
State of Arkansas to read as follows:

§ 301.52-2a Regulated areas; suppressive
and generally infested areas.

» * * - -
Arkansas

(1) Generally infested area. None.

(2) Suppressive area.

Chicot County. That portion of the
county lying north of U.S. Highway 82.
Desha County. The entire county.,

Drew County. That portion of the
county lying east of State Highway 293
and State Highway 4.

Jefferson County. That portion of the
county lying east of U.S. Highway 79.

Lincoln County. The entire county.

Monroe County. That portion of the
county lying east of White River and
south of U.S. Highway 79 and U.S.
Highway 49.

Phillips County. That portion of the
county lying south of U.S. Highway 49.
» * * * *

Done in Washington, DC, this 10th day of
April, 1987.

D. Husnik,

Acting Deputy Administrator, Plant
Protection and Quarantine, Animal and Plant
Health Inspection Service.

[FR Doc. 87-8452 Filed 4-15-87; 8:45 am|

BILLING CODE 3410-34-M

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 73

Miscellaneous Amendments
Concerning Physical Protection of
Nuclear Power Plants; Correction

AGENCY: Nuclear Regulatory
Commission.

ACTION: Final rule; correction.

sUMMARY: This document amends a
final rule, published by the Nuclear
Regulatory Commission (NRC) in August
1986, which revised 10 CFR Part 73 to
provide a more safety-conscious
safeguards system while maintaining
current levels of protection. This action
is necessary to correct the inadvertent
deletion of the requirement to consider
the central alarm station at nuclear
power reactors a vital area, and to
inform affected licensees and the public
of the inadvertent deletion.

EFFECTIVE DATE: April 16, 1987.

FOR FURTHER INFORMATION CONTACT:
Priscilla A. Dwyer, Office of Nuclear
Material Safety and Safeguards, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555, telephone (301)
427-4773.

SUPPLEMENTARY INFORMATION: Prior to
the publication of the Miscellaneous
Amendments as a final rule on August 4,
1986 (51 FR 27817), Nuclear power
reactor licensees were required to
consider their central alarm stations as
vital areas under § 73.55(e)(1). When the
Miscellaneous Amendments were first
proposed on August 1, 1984 (49 FR
30735), they introduced the new concept
of “vital islands.” Under that proposed
rule, the central alarm station, along
with four other areas, was designated as
an independent vital island which, in
essence, maintained the requirement
that the central alarm station be
considered vital. Public comment on the
proposed rule indicated some confusion
over use of the terms “vital islands" and
“independent vital islands.” Due to
these comments and the evolving nature
of vital area/island policy at that point
in time, the determination was made by
the staff to delete these new concepts
from the amendments when published
as a final rule. In doing so, however, the
original requirement to consider the
central alarm station a vital area
inadvertently was not inserted back into
the regulation. The purpose of this
notice is to clarify that central alarm
station remain a vital area
notwithstanding the error in the prior
publication. This revision will have no
impact on power reactor licensees
because previous security plan

commitments to protect the central
alarm station as vital have been
maintained throughout this period.
Because all central alarm stations at
nuclear power reactors have been, and
continue to be protected as vital areas
and because the omission being
corrected was inadvertent, notice of
proposed rulemaking and public
comment thereon is unnecessary for this
administrative amendment. Also, for
these and additional reasons the NRC
finds that good cause exists to waive the
30-day deferred effective date
provisions of the Administrative
Procedure Act (5 U.S.C. 553(d)). The
omission must be corrected immediately
to avoid the potential for confusion over
the legal requirement for maintaining the
vital status of central alarm stations.
Therefore, the rule is effective on
publication in the Federal Register.

Environmental Impact: Categorical
Exclusion

The NRC has determined that this
final rule is the type of action described
in categorical exclusion 10 CFR
51.22(c)(8). Therefore, neither an
environmental impact statement nor an
environmental assessment has been
prepared for this final rule.

Paperwork Reduction Act Statement

This final rule contains no information
collection or requirements and therefore
is not subject to the requriements of the
Paperwork Reduction Act of 1980 (44
U.S.C. 3501 et. seq.).

Regulatory Analysis

No regulatory analysis has been
prepared for this final rule because there
are anticipated to be no cost or resource
impacts to the NRC or affected
licensees.

Backfit Analysis

No backfit analysis has been prepared
for this final rule because of its
administrative nature and recodification
of prior commitments.

List of Subjects in 10 CFR Part 73

Hazardous materials-transportation,
Incorporation by reference, Nuclear
materials, Nuclear power plants and
reactors, Penalty, Reporting and
recordkeeping requirements, Security
measures.

For the reasons set out in the
preamble and under the authority of the
Atomic Energy Act of 1954, as amended,
the Energy Reorganization Act of 1974,
as amended, and 5 U.S.C. 553, the NRC
is adopting the following amendment to
10 CFR Part 73.
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PART 73—PHYSICAL PROTECTION OF
PLANTS AND MATERIALS

1. The authority citation for Part 73
continues to read as follows:

Authority: Sec. 161, 68 Stat, 948, as
amended (42 U.S.C. 2201); sec. 201, 88 Stat.
1242, as amended (42 U.S.C. 5841).

2. In § 73.55, paragraph (e)(1) is
revised to read as follows:

§73.55 Requirements for physical
protection of licensed activities in nuclear

power reactors against radiological
sabotage.
* * - * -

(e) Detection aids. (1) All alarms
required pursuant to this part must
annunciate in a continuously manned
central alarm station located within the
protected area and in at least one other
continuously manned station not
necessarily onsite, so that a single act
cannot remove the capability of calling
for assistance or otherwise responding
to an alarm, The onsite central alarm
station must be considered a vital area
and its walls, doors, ceiling, floor, and
any windows in the walls and in the
doors must be bullet-resisting. The
onsite central alarm station must be
located within a building in such a
manner that the interior of the central
alarm station is not visible from the
perimeter of the protected area. This
station must not contain any operational
activities that would interfere with the
execution of the alarm response
function. Onsite secondary power
supply systems for alarm annunciator
equipment and non-portable
communications equipment as required
in paragraph (f) of this section must be
located within vital areas.

* * * * *

Dated at Bethesda, Maryland this 8th day
of April, 1987,

For the Nuclear Regulatory Commission.
Victor Stello, Jr.,

Executive Director for Operations.
[FR Doc. 87-8607 Filed 4-15-87; 8:45 am)
BILLING CODE 7590-01-M

NATIONAL CREDIT UNION
ADMINISTRATION

12 CFR Parts 701 and 741

Organization and Operations of
Federal Credit Unions; and
Requirements for Insurance and
Voluntary Termination of Insurance

AGENCY: National Credit Union
Administration,

ACTION: Final rule.

SUMMARY: The NCUA Board has
adopted final rules concerning business
loans made by federally-insured credit
unions and concerning preferential
treatment and prohibited fees on
business and other loans. These final
rules are based on a proposed rule
issued by the NCUA Board on June 19,
1986 (see 51 FR 23234, June 26, 1986), and
a revised proposed rule issued by the
NCUA Board on December 17, 1986 (see
51 FR 46869, December 29, 1986). These
final rules incorporate many of the
recommended changes and amendments
submitted by commenters on the prior
proposals. Major revisions involve the
definition of member business loans

(§ 701.21{h)(1)(i)), written business loan
policies (§ 701.21(h)(2)), prohibited fees
and preferential loan treatment

(8 701.21(c}(8) and (d)(5)), and minimum
loan policy requirements for federally-
insured credit unions (§ 741.3).
EFFECTIVE DATE: July 1, 1987.

ADDRESS: National Credit Union
Administration, 1776 G Street, NW.,
Washington, DC 20456.

FOR FURTHER INFORMATION CONTACT:

J. Leonard Skiles, Regional Director,
Region V (Austin), 611 East 6th Street,
Suite 407, Austin, TX 78701; or D.
Michael Riley, Director, Office of

Examination and Insurance, or Steven R.

Bisker, Assistant General Counsel, 1776
G St., NW., Washington, DC 20456, or
telephone: (512) 482-5131 (Mr. Skiles);
(202) 357-1065 (Mr. Riley); or (202) 357~
1030 (Mr. Bisker).

SUPPLEMENTARY INFORMATION:

Background and General Comments

Approximately 350 comment letters
were submitted on the June 1986
proposal and approximately 85 letters
were submitted on the December
proposal. A majority of the commenters
on the second proposal either expressed
support for the rules, or expressed
appreciation of NCUA’s responsiveness
and recommended additional changes.
Some of the commenters, although
recognizing the present need for a rule,
urged the NCUA Board to commit to
review the rule in one to two years. £
NCUA has already begun to collect data
on business loans in conjunction with
the Semiannual Report (Form 5300) and
will review the data over a period of
three years or less. This process will
help the NCUA Board determine the
effectiveness of and the continued need
for this final rule.

While the process of public debate
and comment on this rule has been
relatively long, with numerous
discussions, lectures, and articles
addressing the subject, there continues
to be some misunderstanding about the

objectives of the provisions concerning
member business loans. The Board
wants to stress that it is not its intent to
prohibit commercial lending. Rather, the
objective of the rule is to help establish
a framework to ensure that business
loans are made in a way that will reduce
the risk inherent in such loans and
provide for adequate financial backup
(reserves) in the event that losses are
incurred. The Board's goal is to provide
the basis for a system of business
lending that is consistent with safe and
sound practices and that will help to
reduce losses to federally-insured credit
unions and the National Credit Union
Share Insurance Fund ("NCUSIF"). This
is the principal reason for bringing all
federally-insured credit unions within
the scope of the rule.

Some commenters have questioned
NCUA's authority to extend the rule to
federally-insured state credit unions.
They argue that the Board's general
rulemaking authority-in section
209(a)(11) of the FCU Act (12 U.S.C.
1789(a)(11)) does not empower NCUA to
promulgate a rule such as this. The
Board does not agree. The objective of
these rules is to ensure that lending
practices are conducted in a safe and
sound manner. Unsafe business lending
practices by federally-insured state
credit unions directly affect the risk of
loss to the NCUSIF and in fact have
resulted in many millions of dollars of
losses in the last several years.
Similarly, instances of preferential and
substandard lending to insiders have
resulted in very severe losses. Thus the
application of these rules to federally-
insured state credit unions is not a
matter of unconstitutional overreaching,
but instead is simply a matter of meeting
certain minimum standards as a
condition of Federal insurance. In this
connection, section 201(b)(9) of the Act
(12 U.S.C. 1781(b)(9)) provides that
insured credit unions agree “to comply
with the requirements of [Title II of the
FCU Act] and of the regulations
prescribed by the Board pursuant
thereto." The record reflects that NCUA
has used this authority only when
necessary to establish minimum safety
and soundness standards as a condition
of Federal insurance.

Further, the Board, in this instance,
has provided exemptions for federally-
insured state credit unions in states that
adopt rules “substantially equivalent” to
NCUA's rules. (See discussions under
“Applicability of Rules to Federally-
Insured State Credit Unions,” below.)

The most frequently received
comments and the changes that have
been made in the final rule are detailed
below.
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Prohibited Fees (Section 701.21(c)(8))

This is one of two sections of the rules
that apply to a// loans to members by
Federal and federally-insured state
credit unions. This Section of the
proposal would have prohibited all
officials and employees, and their
immediate family members, from
receiving loan-related commission and
fee income. “Immediate family member"
was very broadly defined. Many
commenters expressed concern about
the breadth of this prohibition. In
response to the comments, the final rule
narrows the prohibition to directors,
committee members, loan officers, and
senior management employees (defined
essentially to include the CEO and his
or her top assistants), and narrows the
definition of “immediate family
member" to the spouse and other
relatives living in the same household.

The conflicts of interest sought to be
eliminated by this Section of the rule
exist principally where the person
involved is in a position of authority in
the credit union so as to influence or
make decisions that can affect their
pecuniary interest. Non-senior
employees, therefore, need not be
included in the prohibition.

The definition of “immediate family
member” was amended because many
commenters expressed concern that
relatives of directors, committee
members, and employees, previously
included in the definition, were
unwarrantedly precluded from doing
business (providing services in
connection with underwriting, insuring,
servicing, or collecting loans or lines of
credit) with the credit union. The Board
agrees that the prohibition may have
been unnecessarily broad and,
therefore, has limited the definition. It is
expected, however, that any such
dealings will be at arm’s length and in
the best interest of the credit union.

Nonpreferential Treatment (Section
701.21(d)(5))

This is the second provision of the
lending rules that applies to both
member business and nonbusiness
loans. This section prohibits preferential
loans to directors and committee
members and to their immediate family
members and business associates. As in
the case of the provisions on prohibited
fees, the definition of immediate family
member is limited to the spouse and
other family members living in the same
household. This change has also been
made in § 701.21(h)(1)(iv) (prohibiting
certain business loans to senior
management employees, discussed
below), and it is noted that the Board
will, in the near future, review other

provisions in NCUA's Rules and
Regulations where the term appears and
will consider consistent revisions to
those Sections as well (see e.g.,

§ 701.27(c)(3) concerning “credit union
service organizations,” § 701.36(b){6)
concerning fixed-assets, §703.2(1)
concerning investment activities, and

§ 721.2(c) concerning insurance and
group purchasing).

Definition of Member Business Loan
(Section 701.21(h)(1)(i))

A recommendation contained in
several comment letters was that the
exception from the definition of member
business loans in paragraph (A), for
loans fully secured by a lienona1to4
family dwelling, not be limited to the
member's primary or secondary
residence. The proposed rule was
limited because it was not the Board's
intention to except out from the
definition real estate investment loans
fully secured by such property. The
commenters believed that the proposed
rule was overly restrictive. The Board
has reconsidered its position and has
amended the rule to expand the
exception to include a loan or loans
fully secured by (1) the member's
primary residence, or (2) the member's
secondary residence, or (3) one other 1
to 4 family dwelling owned by the
member. The change will permit a
member to have a total of three fully
secured loans (primary residence,
secondary residence and one other) that
would not otherwise be subject to
§ 701.21(h). This change should
accommodate those instances where a
member purchases a new primary
residence and does not sell his prior
residence but, instead, rents it to a
family member or other person. In many
cases, the motivation to maintain the old
residence is not investment oriented but
rather to provide a home for a family
member.

Some commenters asked whether
loans fully secured by condominium or
cooperative apartments or townhouses
were included in the exception. The
Board interprets 1 to 4 family dwelling
as including these kinds of residential
properties.

The Board also received several
comments asking that paragraph (B), the
exception for loans fully secured by
shares in the credit union, be broadened
to include deposits in other financial
institutions such as banks, savings and
loan associations, and other credit
unions. The Board's initial reason for
limiting the exclusion to shares in the
credit union was its concern that credit
unions would fail to take the steps
necessary to properly obtain a fully
secured interest in deposits held at other

financial institutions. The Board has
amended the rule to include deposits in
other financial institutions but cautions
credit unions that, for the exception to
apply, they must have completed all
necessary agreements, filings,
notifications, etc., required under state
law to fully secure (perfect) their
interest in such deposits.

A number of commenters urged the
Board to raise the $25,000 trigger amount
specified in paragraph (C) (loans less
than $25,000 are not subject to
§ 701.21(h)) to $50,000. The Board has
not increased the trigger amount
because it would remove many loans
from coverage under § 701.21(h) that, for
safety and soundness reasons, need to
be underwritten, monitored, and
serviced in conformance with this rule.
It is apparent from some of the
comments that there is still confusion as
to the effect of the $25,000 trigger
amount. Simply stated, paragraph (C)
excludes all loans under $25,000 that,
but for the amount of the loan, would
otherwise be subject to the member
business loan rule § 701.21(h)). It is not a
ceiling on the dollar amount that can be
extended for a business loan. Further,
the fact that a loan is excluded from
coverage under § 701.21(h) does not
mean that the loan is not subject to
other applicable provisions of § 701.21 or
other applicable sections of the NCUA
Rules and Regulations and the FCU Act.

The Board received a comment letter
from the Small Business Administration
(“SBA™) concerning the exclusion in
paragraph (D) for loans fully insured or
guaranted by an agency of the Federal
government. The SBA stressed that the
requirements in § 701.21(h) are
consistent with the types of
requirements followed by lenders
participating in SBA's business loan
guaranty program. Any credit union that
is not conforming to these standards will
likely not be approved by SBA.
Therefore, while paragraph (D) provides
credit unions with an exclusion for
mandatory coverage under the rule, the
provisions in the rule would generally
need to be followed to satisfy SBA
requirements.

Lastly, the Board notes that in each
instance in the rule where the term
“fully secured” appears, it means
interests obtained by a credit union in
the specific collateral sufficient to give
the credit union an unimpaired right,
free from the right of subsequent
creditors, lienholders, receivers, trustees
in bankruptcy, etc., to foreclose (take)
the collateral in the event of default by
the borrower.
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Written Loan Policies (Section
701.21(h)(2)(i))

Paragraph (H) in § 701.21(h)(2)(i) of the
proposed rule generated many
comments. This provision required that
financial statements and other
documentation, including tax returns be
updated on an annual or more frequent
basis. Several of the commenters stated
that because of the size of certain loans
and the types of small businesses
involved, the cost to the borrower to
provide the required updated reports
and documentation would be
prohibitive. The same concern was
expressed by the commenters as to the
requirements in paragraph (G) which
call for, among other things, balance
sheet, trend and structure analysis; ratio
analysis of cash flow, income and
expenses, and tax data. Commenters
also argued that these analyses were
unnecessary where the income flow
relied upon to repay the loan is not from
the business.

In response to these concerns, the
Board has combined parts of paragraphs
(G) and (H) to form a new paragraph
(H). The new paragraph states that a
credit union's written loan policy shall
provide for the analysis and updating of
documentation specified in the
paragraph unless the credit union's
board of directors finds that it is not
appropriate for a particular type of
business loan and states the reasons for
those findings in the credit union's
written policies. These reasons must be
based on sound business lending
practices and be clear as to the basis for
excepting out a particular type of
business loan. NCUA examiners will be
instructed to carefully review the credit
union's board of directors findings in
this regard. Lastly, the new paragraph
requires “periodic” updating instead of
yearly or more frequent updating. The
larger and the more complex the loan,
the more documentation is required and
the more frequently it must be updated.

Paragraph (L), which had required the
periodic disclosure to members of the
number and aggregate dollar amount of
business loans made to officials, and
employees, has been amended to require
only the periodic disclosure of the
number and aggregate dollar amount of
member business loans. Commenters
stressed that the privacy of credit union
officials and employees could be
infringed by such disclosures. The Board
believes that there are sufficient
safeguards in the final rule to protect
against insider dealing and conflicts of
interest. The Board has determined that
these additional disclosures are not

nelcessary and has amended the final
rule,

Loans to One Borrower (Section
701.21(h)(2)(i1))

Several commenters ought to have the
20% (of reserves) loan-to-one-borrower
limit increased and to have the rule
specify the criteria to be evaluated by
the Board in considering whether to
approve a credit union's request to raise
the limit. Additionally, some
commenters sought an exception from
inclusion in the 20% limit of that portion
of a member business loan that is fully
secured by a 1 to 4 family dwelling that
is the member's primary residence,
secondary residence, or one other such
dwelling owned by the member.

The Board continues to believe that
the 20% limitation is necessary for safety
and soundness reasons and is
comparable to limits established by
other Federal financial institution
regulators. The 20% limit remains
unchanged in the final rule. However,
the exclusion for portions of loans fully
secured by the member's 1 to 4 family
dwelling has been added to the rule.

The final rule contains a list of what
the Board will require, at a minimum, in
evaluating a request to raise the limit.
The rule states that credit unions
seeking an exception must present the
Board with: the higher limit sought; an
explanation of the need to raise the
limit; an analysis of the credit union's
prior experience making member
business loans; and a copy of its
business lending policy. As an example,
in explaining the need to raise the limit,
an agricultural type credit union might
note that almost all of the loans it
normally makes would fall within the
coverage of the rule and that they are
usually quite large (e.g., for the purchase
of tractors, combines, etc.). The credit
union would need to support this with
actual statistics and provide the Board
with the other items noted n the rule.

Allowance for Loan Losses (Section
701.21(h)(2)(ii1))

Some commenters continued to voice
objection to the classifying of loans that
are not delinquent, if the analysis and
documentation of the loan is inadequate.
Also, the commenters expressed their
uncertainty as to who makes the initial
determination on the classification of
loans.

Although a loan may be current, there
is no assurance that payments will
continue, especially if the business falls
upon hard times. Only through proper
analysis and documentation can the
loan be properly evaluated. Without
that, the potential for loss increases, It is
for this and other reasons that the Board
has not amended this provision. The
Board does want to stress that, although

the criteria for classifying member
business loans is somewhat different
from that for other credit union loans,
the procedure by which loans are
classified was not intended to be
changed by this rule. Credit unions will
continue to make the initial
determination and the examiner will
review the classification.

Prohibition on Loans to Senior
Management Employees (Section
701.21(h)(3))

This Section of the rule generated the
most comments. Many of the
commenters urged the Board to exclude
loans to family members of salaried
management from the prohibition. As
previously discussed, the Board has
amended the definition of “immediate
family member" (see § 701.21(h)(1)(iv)).
Therefore, the prohibition would now
apply only to the individual's spouse or
other family member living in the same
household.

It should be recognized that the
prohibition is not an absolute ban on
loans to nonvolunteer senior
management employees. These
individuals are still eligible for
consumer loans, including mortgage,
automobile, credit cards, etc. Further,
they may receive loans for business
purposes that are less than $25,000.

A few FISCU commenters noted that,
pursuant to state law, otherwise
uncompensated directors are authorized
to receive a small stipend for attending
each board meeting, in addition to their
reimbursement for expenses. These
stipends, although small, would cause
those directors to lose their status as
volunteers for purposes of the
prohibition. Therefore, if a director
desires to obtain a business loan from
his/her credit union he/she should
forego the stipend.

Reporting of Nonconforming Member
Business Loans (Section 701.21(h)(4)(i{))

The proposed rule required that credit
unions report to the NCUA Regional
Director, on or before the effective date
of the rule, all business loans that do not
satisfy any of the requirements of the
rule. To alleviate unnecessary confusion
and work, the final rule requires the
reporting of only those loans that are in
excess of the loan-to-one-borrower limit
contained in § 701.21(h)(2)(ii).

Applicability of Rule to Federally-
Insured State Credit Unions (Section
741.3)

Several commenters recommended
that this Section be amended to provide
some flexibility to allow a state
regulatory authority that has, for
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example, certain provisions in its state
code which depart from those in the
FCU Act, to adopt substantially
equivalent regulations as determined by
the NCUA Board. The Board agrees that
such an amendment is warranted and
has amended the final rule,

Depending on the circumstances, an
exemption may be granted for one or
more of the sections of NCUA's lending
regulations that will now apply to
federally-insured state credit unions
(§ 701.21(c)(8) concerning prohibited
fees, § 701.21(d)(5) concerning
nonpreferential treatment, and
§ 701.21(h) concerning member business
loans).

In determining whether a state's
regulations are “substantially
equivalent,” and whether to exempt the
state’s credit unions from § 701.21(c)(8).
(d)(5), or (h), the NCUA Board will
review the regulations to determine
whether they minimize risk and
accomplish the overall objectives of the
otherwise applicable NCUA Rules and
Regulations. In the case of the member
business loan rule, the Board will be
particularly concerned with the
provisions in the state's rules that
address the scope of the rule,
diversification (i.e., loan-to-one-
borrower limits), written loans policies,
and loans to senior management.
Further, states that are exempted will
need to provide for a system in which
any required reviews and approvals,
(e.g., approval to an individual credit
union to exceed the 20% loan-to-one-
borrower limit) although ultimately
approved by the state, are decided only
after consultation and coordination with
NCUA. This would be the same type of
procedure as contained in Section 741.3
for nonexempt states, where NCUA
coordinates with the state supervisor.

Standard Bylaw Amendment—Loans to
Nonnatural Persons (Article XII, Section
7)

In conjunction with the promulgation
of these final rules, the NCUA Board has
also approved a standard bylaw
amendment for Federal credit unions
concerning loans to nonnatural person
members. Pursuant to Article XII,
Section 1 of the FCU Bylaws, loans to a
member other than a natural person
cannot be in excess of its shareholdings
in the credit union. The standard bylaw
amendment, if adopted by an FCU,
would permit the loan to exceed shares
if the loan is made jointly to one or more
natural person members and a business
organization in which they have a
majority ownership interest, or, if the
nonnatural person is an association, the
loan is made jointly to a majority of the

members of the association and to the
association in its own right.

Regulatory Procedures
Regulatory Flexibility Act

The NCUA Board has determined and
certifies that the final rule will not have
a significant economic impact on a
substantial number of small credit
unions (primarily those under 1 million
dollars in assets). According to
information available to the NCUA,
business loans are not made by a
significant number of small credit
unions. Accordingly, the Board has
determined that a Regulatory Flexibility
Analysis is not required.

Paperwork Reduction Act

The Board submitted the information
collection requirements of the first
proposed business lending rule and
received conditional approval from the
Office of Management and Budget
(OMB). (See (51 FR 23234, June 26, 1986.)
The information collection requirements
of this final rule have been modified
from the June proposed rule. The written
loan policy requirement is now found at
§ 701.21(h)(2)(i). Certain collections that
were required in all situations under the
proposed rule are now only required
when appropriate. One additional
requirement has been addded. Section
701.21(h)(4)(ii) requires that a one-time
notification to the appropriate NCUA
Regional Director be made.

Since the collection requirements
have been modified, they will be
resubmitted to OMB for approval with
publication of this final rule. OMB
action on the requirements will be
published in the Federal Register when
it is received by NCUA.

Written comments and
recommendations regarding the
collection requirements should be
forwarded directly to the OMB desk
officer at the following address:

OMB Reports Management Branch,
New Executive Office Building, Room
3208, Washington, DC 20503, ATT:
Robert Neil.

List of Subjects in 12 CFR Parts 701 and
741

Credit unions, Member business
loans.

By the National Credit Union
Administration Board on April 8, 1967.
Becky Baker,

Acting Secretary of the Board.

PART 701—{AMENDED]

Accordingly, NCUA amends its
regulations as follows:

1. The authority citation for Part 701
continues to read as follows:

Authority: 12 U.S.C. 1757, 1766(a) and
1789(a)(11).

2. Section 701.21(a) is revised to read:

§701.21 Loans to members and lines of
credit to members.

(a) Statement of scope and purpose.
Section 701.21 complements the
provisions of section 107(5) of the
Federal Credit Union Act (12 U.S.C.
1757(5)) authorizing Federal credit
unions to make loans to members and
issue lines of credit (including credit
cards) to members. Section 107(5) of the
Act contains limitations on matters such
as loan maturity, rate of interest,
security, and prepayment penalties.
Section 701.21 interprets and
implements those provisions. In
addition, § 701.21 states the NCUA
Board's intent concerning preemption of
state laws, and expands the authority of
Federal credit unions to enforce due-on-
sale clauses in real property loans. Also,
while § 701.21 generally applies to
Federal credit unions only, its provisions
may be used by state-chartered credit
unions with respect to alternative
mortgage transactions in accordance
with Title VIII of Pub. L. 97-320, and
certain provisions apply to loans made
by federally-insured state-chartered
credit unions as specified in § 741.3.
Finally, it is noted that § 701.21 does not
apply to loans by Federal credit unions
to other credit unions (although certain
statutory limitations in section 107 of the
Act apply), nor to loans to credit union
organizations (which are governed by
section 107(5)(D) of the Act and § 701.27

of this Part).
* * * * *
3. Section 701.21(c)(5) is revised to
read:
* - * - -
(c) * & &

(5) Ten percent limit. No loan or line
of credit advance may be made to any
member if such loan or advance would
cause that member to be indebted to the
Federal credit union upon loans and
advances made to the member in an
aggregate amount exceeding 10% of the
credit union's total unimpaired shares
and surplus. In the case of member
business loans as defined in
§ 701.21(h)(1)(i), additional limitations
apply as set forthin § 701.21(h)(2)(ii).

* -

- * *

4, Section 701.21(c)(8) is revised to
read:

* * L - -

L

()
(8) Prohibited fees. A Federal
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credit union shall not make

any loan or extend any line of credit if,
either directly or indirectly, any
commission, fee or other compensation
is to be received by the credit union's
directors, committee members, senior
management employees, loan officers, or
any immediate family members of such
individuals, in connection with
underwriting, insuring, servicing, or
collecting the loan or line of credit.
However, salary for employees is not
prohibited by this Section. For purposes
of this Section, “senior management
employees" means the credit union's
chief executive officer (typically this
individual holds the title of President or
Treasurer/Manager), any assistant chief
executive officers (e.g., Assistant
President, Vice President or Assistant
Treasurer/Manager) and the chief
financial officer (Comptroller), and
“immediate family member"” means a
spouse or other family member living in
the same household.

5. Section 701.21(d)(5) is revised to
read:
(d] LR R 3

(5) Nonpreferential treatment. The
rates, terms and conditions on any loan
or line of credit either made to, or
endorsed or guaranteed by—

(i) An official,

(ii) An immediate family member of
an official, or

(iii) Any individual having a common
ownership, investment or other
pecuniary interest in a business
enterprise with an official or with an
immediate family member of an official,
shall not be more favorable than the
rates, terms and conditions for
comparable loans or lines of credit to
other credit union members. “Immediate
family member” means a spouse or
other family member living in the same
household.

6. A new § 701.21(h) is added to read:
(h) Member Business Loans—(1)
Definitions. (i) “Member business loan"
means any loan, line of credit, or letter
of credit, the proceeds of which will be
used for a commercial, corporate,

usiness, or agricultural purpose, except
that the following shall not be
considered member business loans for
the purposes of this section:

(A) A loan or loans fully secured by a
lienonaito4 family dwelling that is:

(2) The member's primary residence;
or

(2) The member's secondary
residence; or

(3) One other such dwelling owned by
the member,

(B) A loan that is fully secured by
shares in the credit union or deposits in
other financial institutions.

(C) A loan, the proceeds of which are
used for a commercial, corporate,
business, or agricultural purpose, made
to a borrower or an associated member
(as defined in paragraph (h)(1)(iii) of this
section), which, when added to other
such loans to the borrower or associated
member, is less than $25,000.

(D) A loan, the repayment of which is
fully insured or fully guaranteed by, or
where there is an advance commitment
to purchase in full by, any agency or the
Federal government or of a state or any
of its political subdivisions.

(ii) “Reserves" means all reserves,
including the Allowance for Loan Losses
account, and undivided earnings or
surplus.

(iii) “Associated Member" means any
member with a common ownership,
investment or other pecuniary interest in
a business or commercial endeavor.

(iv) “Immediate Family Member”
means a spouse or other family member
living in the same household.

(2) Requirements. A Federal credit
union may make member business loans
only in accordance with the applicable
provisions of § 701.21 (a) through (g) and
the following additional requirements:

(i) Written loan policies. The board of
directors must adopt specific business
loan policies and review them at least
annually. The policies shall, at a
minimum, address the following:

(A) Types of business loans that will
be made.

(B) The credit union's trade area for
business loans.

(C) Maximum amount of credit union
assets, in relation to reserves, that will
be invested in business loans.

(D) Maximum amount of credit union
assets, in relation to reserves, that will
be invested in a given category or type
of business loan.

(E) Maximum amount of credit union
assets, in relation to reserves, that will
be loaned to any one member or group
of associated members, subject to
§ 701.21(h)(2)(ii).

(F) Qualifications and experience of
personnel involved in making and
administering business loans.

(G) Analysis of the ability of the
borrower to repay the loan.

(H) The following considerations shall
be addressed unless the board of
directors finds that they are not
appropriate for a particular type of
business loan and states the reasons for
those findings in the credit union’s
written policies: balance sheet, trend
and structure analysis; ratio analysis of
cash flow, income and expenses, and
tax data; leveraging; comparison with

industry averages; receipt and periodic
updating of financial statements and
other documentation, including tax
returns.

(I) Collateral requirements, including
loan-to-value ratios; appraisal, title
search and insurance requirements;
steps to be taken to secure various types
of collateral; and how often the value
and marketability of collateral is
reevaluated.

(]) Appropriate interest rates and
maturities of business loans.

(K) Loan monitoring, servicing and
follow-up procedures, including
collection procedures.

(L) Provision of periodic disclosure to
the credit union's members of the
number and aggregate dollar amount of
member business loans.

(M) Identification, by position, of
those senior management employees
prohibited by paragraph (h)(3) of this
section from receiving member business
loans.

(ii) Loans to one borrower. Unless a
greater amount is approved by the
NCUA Board, the aggregate amount of
outstanding member business loans to
any one member or group of associated
members shall not exceed 20% of the
credit union’s reserves. If any portion of
a member business loan is fully secured
by a 1 to 4 family dwelling that is the
member's primary residence, secondary
residence, or one other such dwelling
owned by the member, or by shares in
the credit union, or deposits in another
financial institution, or insured or
guaranteed by, or subject to an advance
commitment to purchase by, any agency
of the Federal government or of a state
or any of its political subdivisions, such
portion shall not be calculated in
determining the 20% limit. Credit unions
seeking an exception from the 20% limit
must present the Board with, at a
minimum: the higher limit sought; an
explanation of the need to raise the
limit; an analysis of the credit union's
prior experience making member
business loans; and a copy of its
business lending policy.

(iii) Allowance for loan losses. (A)
The determination whether a member
business loan will be classified as
substandard, doubtful, or loss, for
purposes of the valuation allowance for
loan losses, will rely on factors not
limited to the delinquency of the loan.
Nondelinquent loans may be classified,
depending on an evaluation of factors,
including, but not limited to, the
adequacy of analysis and
documentation.

(B) Loans classified shall be reserved
as follows:




12370

Federal Register / Vol. 52, No. 73 |/ Thursday, April 16, 1987 | Rules and Regulations

(7) Loss loans at 100% of outstanding
amount;

(2) Doubtful loans at 50% of
outstanding amount; and

(3) Substandard loans at 10% of
outstanding amount unless other factors
(e.g., history of such loans at the credit
union) indicate a greater or lesser
amount is appropriate.

(3) Prohibitions—{i) Senior
management employees. A Federal
credit union may not make member
business loans to the following non-
volunteer, senior management
employees, or to any associated member
or immediate family member of such
employees:

(A) Any member of the Board of
Directors who is compensated as such.

(B) The credit union’s chief executive
officer (typically this individual helds
the title of President or Treasurer/
Manager).

(c) Any assistant chief executive
officers (e.g., Assistant President, Vice
President, or Assistant Treasurer/
Manager).

(D) The chief financial officer
{Comptroller).

(ii) “Equity kickers.” A Federal credit
union shall not grant a member business
loan where a portion of the amount of
income to be received by the credit
union in conjunction with such loan is
tied to the profit to the business or
commercial endeavor for which the loan
is made.

(4) Effective date. (i) Section 701.21(h)
is effective July 1, 1987. On and after
that date, a Federal credit union may
make member business loans only after
adopting and implementing written loan
policies as required by § 701.21(h)(2)(i).
All member business loans made on or
after that date must be in full
compliance with § 701.21(h).

(ii) On or before July 1, 1987, a Federal
credit union must notify the NCUA
Regional Director, in writing, of any
outstanding member business loans
made prior to that date that do not
satisfy the requirements of
§ 701.21(h)(2)(ii).

Appendix to § 701.21(h)—Classifications

Substandard. Loan is inadequately
protected by the current sound worth and
paying capacity of the obligor or of the
collateral pledged, if any. Loans classified
must have a well-defined weakness or
weaknesses that jeopardize the liquidation of
the debt. They are characterized by the
distinct possibility that the credit union will
sustain some loss if the deficiencies are not
corrected. Loss potential, while existing in
the aggregate amount of substandard loans,
does not have to exist in individual loans
classified substandard.

Doubtful. A loan classified doubtful has all
the weaknesses inherent in one classified

substandard, with the added characteristic
that the weaknesses make collection or
liquidation in full, on the basis of currently
existing facts, conditions, and values, highly
questionable and improbable. The possibility
of loss is extremely high, but because of
certain important and reasonably specific
pending factors which may work to the
advantage and strengthening of the loan, its
classification as an estimated loss is deferred
until its more exact status may be
determined. Pending factors include:
proposed merger, acquisition, or liquidation
actions, capital injection, perfecting liens on
additional collateral, and refinancing plans.

Loss. Loans classified loss are considered
uncollectible and of such little value that
their continuance as loans is not warranted.
This classification does not necessarily mean
that the loan has absolutely no recovery or
salvage value, but rather, it is not practical or
desirable to defer writing off this basically
worthless asset even though partial recovery
may occur in the future.

PART 741—{AMENDED]

7. The authority citation for Part 741 is
revised to read as follows:

Authority: 12 U.S.C. 1757, 1766(a), and 1781
through 1790.

8. Sections 741.3 through 741.9 are
redesignated as §§ 741.4 through 741.10
respectively.

9. A new § 741.3 is added to read:

§741.3 Minimum loan policy requirements.
Any credit union which is insured
pursuant to Title II of the Act must
adhere to the requirements stated in
§ 701.21(h) concerning member business
loans, § 701.21(c)(8) concerning
prohibited fees, and § 701.21(d)(5)
concerning nonpreferential loans. State-
chartered, NCUSIF-insured credit unions
in a given state are exempt from these
requirements if the state regulatory
authority for that state adopts
substantially equivalent regulations as
determined by the NCUA Board. In
nonexempt states, all required NCUA
reviews and approvals will be handled
in coordination with the state credit
union supervisory authority.

[FR Doc. 87-8529 Filed 4-15-87; 8:45 am]
BILLING CODE 7535-01-M

12 CFR Part 708

Mergers of Federally-Insured Credit
Unions; Voluntary Termination or
Conversion of Insured Status

AGENCY: National Credit Union
Administration.

AcTION: Final rule.

SUMMARY: The Federal Credit Union Act
empowers the NCUA Board to prescribe
rules regarding mergers of federally-
insured credit unions and changes in

insured status, and requires written
approval of the Board prior to the
termination of Federal insurance or
conversion of Federal insurance to non-
Federal insurance. These revised rules
address the treatment of the one percent
NCUSIF deposit in mergers and
shortening of the time permitted
between the approval of a merger by
NCUA and its presentation for a
membership vote by the merging credit
union. These rules also add new
provisions regarding the termination or
conversion of Federal insurance and set
forth the forms to be used in obtaining
membership approval of those actions.
These rules do not affect the normal
day-to-day operations of credit unions.

EFFECTIVE DATE: May 18, 1987.

ADDRESS: National Credit Union
Administration, 1776 G Street NW.,
Washington, DC 20456.

FOR FURTHER INFORMATION CONTACT:
James J. Engel, Deputy General Counsel,
at the above address, or telephone: (202)
357-1030.

SUPPLEMENTARY INFORMATION:
Background

On November 20, 1986, (See 51 FR
43377, December 2, 1986) the NCUA
Board issued proposed amendments to
Part 708 of its Rules and Regulations.
Part 708 currently deals only with
mergers involving at least one federally-
insured credit union. Due to the fact that
mergers can also involve the termination
or conversion of Federal insurance, the
November proposal added new
provisions addressing those areas. As
issued, the proposed rule was organized
into three distinct subparts: Subpart A
contained merger procedures; Subpart B
set forth the procedures and notice
requirements for termination of Federal
insurance or conversion of Federal
insurance to insurance provided by
private or cooperative insurers; and
Subpart C contained the forms to be
used for terminating or converting
Federal insurance, with or without a
merger. This same format is followed in
the final rule.

A total of nine public comment letters
were received on the proposal.
Comment letters were received from:
one national credit union trade
association; one credit union league; two
Federal credit unions; 3 share (deposit)
insurance corporations; one share
insurance corporation trade association;
and one state credit union supervisor
trade association. The particular
comments are addressed below.




Federal Register / Vol. 52, No. 73 / Thursday, April 16, 1987 / Rules and Regulations

12371

Public Comment

In summary, one commenter
supported the regulation as written, four
commenters objected to the use of terms
such as “federally-insured,” “nonfederal
insurance” and “Federal insurance”;
two commenters felt the regulation
discouraged termination or conversion
of insurance; and two commenters had
recommendations for minor changes. No
commenters questioned the authority of
the Board to regulate the matters
addressed in the rule.

Regarding the objections to the use of
terms such as “Federal insurance” and
“federally-insured,” similar objections
were presented in a petition to amend
Part 740 after the Board adopted a final
amendment to that part in October,
1986. Two of the amendments at that
time were inclusion of the term
“federally” in the official sign and in the
official advertising statement. The Board
informed the petitioners in that matter
that it did not find the use of “federally-
insured” to be inaccurate or misleading
and the Board continues to believe that
the use of such terms are appropriate.

As stated in the legislative history of
Title II of the Federal Credit Union Act
(FCU Act):

The primary purpose of the legislation
[creating the National Credit Union Share
Insurance Fund] is to provide a Federal
system of share insurance for savings in
credit unions and the regulatory authority
necessary to operate such a share insurance
system. Senate Rep. 91-1128, at 1, 91st Cong.
2d Sess., Aug. 19, 1970.

In discussing the need for the legislation,
the Senate Report noted that “Federal
credit unions are unique in that they are
the only federally chartered thrift
institutions that do not provide Federal
insurance protection similar to that
available to the depositors of most
commercial banks and savings and loan
associations.” (Id., at 2, emphasis
added.) The Report also specifically
refers to “a program of Federal share
insurance.” (Id.) The fact of the matter is
that NCUA is a Federal agency that
administers a Federal share insurance
program through the National Credit
Union Share Insurance Fund. The
references in the legislative history
clearly indicate Congress knew it was
creating Federal share insurance.

As to the comments that Congress
could have used “Federal insurance' or
"Federally-insured” in the FCU Act but
chose not to, as an indication that
"Federal insurance’ was not intended,
the Board believes the answer is clear
from the statute itself. There was no
need to use such terms. For insurance
purposes, the FCU Act recognizes only
two types of credit unions, those that

are insured under the FCU Act—
“insured credit union"—and those that
are not—"noninsured credit union.' See,
12 U.S.C. 1752(7). A “noninsured credit
union” is any credit union that is not
insured by the NCUA Board through the
NCUSIF. This would include credit
unions that have no share insurance and
those that are insured by an entity other
than NCUA. Once a credit union
converts from insurance under the FCU
Act to another form of insurance, it
becomes a “noninsured credit union” for
purposes of the FCU Act. For purposes
of Part 708 then, the Board could simply
refer to any credit union not insured by
it as a “noninsured credit union.” Two
of the commenters suggested that the
Board do just that. The Board chose not
to, however, and instead broke down
“noninsured" credit union into
“nonfederally-insured"—insured by a
state-chartered insurance or guaranty
corporation—and “uninsured"—having
no share insurance at all. Use of
“noninsured"” when referring to
nonfederally-insured credit unions,
although accurate under the FCU Act,
would, in the Board's view, be a
disservice to those state-chartered
insurers. None of the four commenters,
however, which were state-chartered
insurers themselves or represented
those insurers, challenged the Board's
authority to issue the rule or suggested
alternatives to “nonfederally-insured” in
their comments on the terminology used
in the proposal. Rather, they
recommended deleting terms such as
“Federal,”" “federally,”" and
“nonfederally.” The Board is of the
opinion that the terminology used in the
proposal is appropriate and therefore
has made no change in the final rule.

One commenter stated that it appears
NCUA is trying to make it impossible to
either change or drop NCUA insurance.
The commenter requested relief from the
20 percent voter return requirement set
forth in § 708.203(c) of the proposed rule.
This 20 percent member participation
rule is mandated by section 206(d)(2) of
the FCU Act, 12 U.S.C. 1786(d)(2). That
section of the FCU Act requires that at
least 20 percent of the membership must
participate in voting on the issue of
converting insurance and a majority of
those voting must approve. (Termination
of insurance has a more stringent
requirement: the affirmative vote of a
majority of all members, 12 U.S.C.
1786(a)(1). See § 708.201(c) of this rule.)
Since 20 percent participation is
required by the statute, the Board is
unable to make any change.

Another commenter felt that the forms
in Subpart C would discourage
termination or conversion of Federal
insurance. The commenter requested

that the forms be exemplary material
and that credit unions be given greater
flexibility in structuring notifications to
their members. Although the forms are
required, flexibility is provided in

§ 708.303. The proposed rule provided
that modifications or additions would be
permitted subject to approval of the
appropriate Regional Director. The final
rule has been changed by adding the
state authority as a party to the
approval of notice modifications in the
case of state credit unions. In addition,
any communications regarding
insurance coverage mailed with the
notices and ballot will require approval
of the Regional Director and the state
authority where appropriate.

The Board is of the opinion that part
of its responsibilities in administering
the Federal share insurance program is
assuring that members have a clear
understanding of any change to their
credit union’s share insurance coverage.
In this regard, notification to members is
extremely important. The Board does
not find the use of specific forms to be
burdensome and does not believe the
forms in and of themselves will
discourage termination or conversion of
insured status. To the contrary, the use
of the forms in Subpart C should
simplify the process. The final rule,
therefore, will require use of the
language contained in the forms in
Subpart C. As indicated, modifications
can be made with the approval of the
Regional Director and, where
appropriate, the state authority.

Two commenters included specific
suggestions for changes to the proposed
rule, most of which relate to Subpart
A—mergers. First, it was suggested that
provisions that require submissions to
the Agency be clarified as to whether
the particular item should be submitted
to the Regional Director or to the NCUA
Board. For example, the current
regulation requires submission of an
insurance application to the Board
(§ 708.3(c)) and submission of a merger
plan to the Regional Director
(§ 708.5(a)), while the proposal simply
refers to NCUA (§§ 708.102(b) and
708.104(a)). NCUA was used in the
proposal because these are areas
subject to the Board's delegations of
authority. The Board agrees with the
commenter that clarification is
appropriate and therefore the final rule
has been revised to provide that all
notices and submissions are to be sent
to the appropriate Regional Director. If
the Regional Director is not authorized
to act on the submission, it will be
forwarded to the NCUA Board. In most
cases, the Board would seek Regional
Director comments on an application or
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plan and this would be accomplished by
making the original submission to the
Regional Office.

A second comment related to the
refund of the NCUSIF deposit and/or
insurance premium. See § 708.102(c) of
the proposed rule. The commenter
suggests that the FCU Act requires that
any refund must not be returned prior to
the expiration of the one-year period of
continued insurance coverage and that
this applies to a credit union that is
nonfederally insured as well as those
that are uninsured. Section
202(c)(1)(B)(i), 12 U.S.C. 1782(c)(1)(B)(i),
requires a deposit refund in the event of
insurance termination or conversion,
and section 202(c)(1)(B)(ii), 12 U.S.C.
1782(c)(1)(B)(ii), provides that in no
event shall the deposit be returned later
than one year after the final date on
which any shares are insured by the
Board. Thus, the Board may withhold
the refund for two years after
termination of insurance, since limited
insurance coverage extends for one year
after termination; and for one year after
conversion of insurance. Normally, the
refund will be made as soon as possible
after the NCUA's insurance liability
expires, i.e., one year after termination
and immediately after the date of
conversion. The proposed regulation,

§ 708.102(c), merely states that in the
case of a merger, if the continuing credit
union is not insured by NCUA, i.e., it is
uninsured or nonfederally insured, it
will be entitled to a refund. If it is
uninsured, the refund will not be made
during the one-year limited coverage
period. The Board does not believe that
any change needs to be made to

§ 708.102. Section 202 of the FCU Act
provides the basis for any extended
withholding if that is determined to be
necessary.

It was also suggested that the
regulation stipulate that NCUA will
examine credit unions during the one-
year extended insurance coverage
period after termination of insurance.
The commenter believes that mandatory
examination is necessary for the
protection of the NCUSIF. The Board
does not believe that its authority to
examine such credit unions, which is
found in section 206(d)(1) of the FCU
Act, needs to be set forth in this
regulation. The Board will exercise its
discretion to conduct such examinations
on a case-by-case basis.

Another suggestion was that a
subsection (11) be added to § 708.103(a),
preparation of a merger plan, to indicate
the necessity of the adoption of Federal
Bylaws where the continuing credit
union is a Federal credit union. A new
subsection is not necessary, however,

since the continuing credit union's
bylaws would remain in effect after a
merger; no adoption of bylaws is
necessary.

Both the current regulation, § 708.6(a),
and the proposed, § 708.105(b), provide
that if NCUA determines that a merging
Federal credit union is in danger of
insolvency and the merger would reduce
the risk or avoid a loss to the NCUSIF,
NCUA may permit the merger without
membership approval. The proposal
differs from the current regulation in
that it requires the continuing credit
union to be federally insured. The
rationale for permitting the waiver of a
membership vote in this situation is the
benefit to the NCUSIF in the reduction
of its risk or loss without the delay of
obtaining membership approval. There
is no change in NCUA's insurance
liability to the members, they continue
to have credit union service, and, if
dissatisfied with the merger, they are
free to withdraw their shares. The
alternative would be liquidation of the
merging Federal credit union. One
commenter suggested that NCUA retain
the right to waive the membership vote
in the event of insolvency even if the
actual risk to the NCUSIF is not
reduced. In the Board's view, however,
if there is no reduction of risk or
avoidance of loss to the NCUSIF, there
is no basis for speeding up the process
and avoiding the delay that obtaining
the membership vote would entail. In all
likelihood, there would be no basis for
permitting the merger at all since it
would merely shift existing risk and loss
to an otherwise stable institution. The
Board, therefore, has made no change to
§ 708.105(b).

There were two comments submitted
on § 708.201, termination of insurance.
The first was in regard to subsection (b)
which provides that a *Federal credit
union may terminate Federal insurance
only by merging into, or converting its
charter to, an uninsured state credit
union.” The commenter felt that Federal
insurance would also terminate if a
Federal credit union merged with, or
converted to, a nonfederally-insured
state-chartered credit union. For
purposes of this regulation, however, a
merger with, or conversion to, a
nonfederally-insured credit union would
be treated as a conversion of insurance
under § 708.203(b), not a termination of
insurance. Termination, as that term is
defined in § 708.1(g), means that the
credit union will be uninsured, i.e., there
is no share insurance of any kind.
Therefore, no change is needed in
§ 708.201(b).

The second comment related to
§ 708.201(c). The commenter felt the

provisions would only apply to
federally-insured state credit unions and
that provision was unclear. That is not
the case though. Subsection (c) applies
to termination by both state and Federal
credit unions as provided in subsections
(a) and (b) of § 708.201. In both
situations, termination, whether as a
single act or when coupled with a
merger or change in charter— Federal
credit unions can only terminate Federal
insurance through a merger or change in
charter—must be approved by a
majority of all of the credit union'’s
members under subsection (c). For this
reason, no change has been made to

§ 708.201(c).

Change in Final Rule

Several changes have been made in
the final rule. The first change is
reflected by the addition of two
provisions: § 708.201(d) and 708.203(d).
These provisions set forth the statutory
requirement contained in § 205(b) of the
FCU Act that prior written approval of
the Board is necessary in order to
terminate Federal insurance
(§ 708.201(d)) or convert to nonfederal
insurance (§708.203(d)).

Section (§ 205(b)(1) of the FCU Act, 12
U.S.C 1785(b)(1), provides, in pertinent
part, that:

Except with the prior written approval of
the Board, no insured credit union shall—(A)
merge or consolidate with any noninsured
credit union . . .; or
* - * - *

(D) Convert into a noninsured credit union
« « « (Emphasis added.)

For purposes of the Federal Credit
Union Act, the term “noninsured credit
union” means any credit union that is
not insured by the NCUA Board. 12
U.S.C. 1752(7). To avoid any uncertainty
as to the Board's interpretation,

§§ 708.201(d) and 708.203(d) have been
added to the final rule, and the authority
citation has been revised to include 12
U.S.C. 1785. The two new provisions
also provide that the NCUA Board
would approve or disapprove the
termination or conversion within 90
days after being notified by the credit
union.

Sections 708.202(c) and 708.204(c),
regarding the sending of the final notice
of termination or conversion to the
members, have been revised to clarify
that the action must first be approved
“by the membership and the Board.”
The final rule also contains a revision in
§ 708.203(c). A sentence has been added
to clarify that a credit union can give the
Board notice of conversion of insurance
erther at the time it is soliciting
membership approval or after
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membership approval of the conversion
is obtained. A similar change was not
made to § 708.201(c) regarding
termination because the FCU Act
requires membership approval prior to
notice to the Board.

Another change, previously noted, is
contained in § 708.303, “Modification to
Notice." In the final rule, the appropriate
state authority, in addition to the NCUA
Regional Director, must approve any
changes to the notices or ballots set
forth in Subpart C when a state-
chartered credit union is terminating or
converting Federal insurance.
Communications regarding insurance
coverage mailed with the notices and
ballot are also subject to approval. This
would not preclude a credit union from
mailing a notice or ballot with the
members’ statement of the credit union’s
newsletter, If the statement or
newsletter, however, addresses share
insurance coverage or the termination or
conversion thereof, approval would be
necessary.

In addition to the clarifying
amendment regarding submissions to
the Agency, as previously discussed, a
minor change has been made to the
definition of “nonfederally-insured" in
§ 708.1(e). The phrase “private or
cooperative” has been added to the
description of insurance fund or
guarantee. There have also been several
modifications to the notices and ballots
contained in Subpart C of the final rule.
The notices of proposed action have
been revised to conform with the
requirements of Subpart B by adding a
sentence wherein a credit union would
set forth the date on which the
membership vote is to be taken and a
space for directions regarding a
membership meeting or the use of mail
ballots. The ballots have been changed
to include a statement regarding the
deadline for returning the ballot to the
credit union—the date for the
membership vote— and by adding a
space for the member to insert the date
the ballot is signed.

The remaining provisions of the final
rule are the same as the proposed rule. It
is organized in three distinct subparts.
Subpart A prescribes the merger
procedures to be used where at least
one federally-insured credit union is
involved. It is derived from the current
Part 708,

Subpart B sets forth the procedures
and notice requirements for termination
of Federal insurance or conversion of
Federal insurance to insurance provided
by a guarantee corporation or insurance
fund organized under state law. Subpart
C sets forth the forms to be used for
terminating or converting Federal
insurance, with or without a merger.

Both Subparts B and C are new, but
their provisions are derived from § 208
of the Act.

If there is a merger between federally-
insured credit unions, Subpart A alone
applies. However, if a merger will result
in the termination or conversion of
Federal insurance, then certain portions
of both Subparts B and C, as cross-
referenced in Subpart A, come into play
depending upon the particular facts of
the gituation. Subpart B is also cross-
referenced to the forms in Subpart C. If
a particular situation involves
termination or conversion of Federal
insurance without a merger, Subparts B
and C apply and Subpart A does not.
This approach should make application
of the rule easier for credit unions.

In the case of a termination of
insurance, the board of directors first
approves the action. A Notice of
Proposal to Terminate Federal Insurance
is sent to the membership. The ballot
may be included with the notice or
provided at a later date. The
membership vote is taken, and if
approved by a majority of members,
notice is sent to the Regional Director
within one year of the membership vote
and at least 90 days prior to the
intended termination date. The Board
will either approve or disapprove the
termination within 90 days setting forth
the termination date, normally the
intended date set by the credit union.
The Board may agree with the credit
union to advance the termination date
after the notice has been given to the
Board since the notice period is for the
Board's benefit. If approved, the credit
union then sends the Notice of
Termination to its members. If a merger
is involved, Subpart A comes into play
and there is an additional step: a merger
plan would have to be submitted to the
Regional Director. If approved, the
credit union would then follow the
above steps, submitting the merger and
termination proposal to the membership.
The voting requirements for termination,
rather than a merger, are then
applicable.

In a conversion of insurance, the first
step is also board of directors' approval.
A Notice of Conversion is then sent to
the membership and the ballot may be
included at that time. Unlike a
termination action, the credit union need
not wait for membership approval but
may, if it so desires, notify the Board at
the same time it contacts its members or
during the solicitation process. The
Board would still act in 90 days. If the
members are given the full 30 days’
notice, the conversion could then be
completed within 60 days of
membership approval. As in the case of
termination, the Board and the credit

union can agree to advance the
conversion date. If approved by the
Board and the members, the credit union
would then send the Notice of
Conversion. Also as in the case of
termination, if a merger is involved, a
merger plan has to be submitted to the
Regional Director, and the voting
requirements for conversion are
controlling.

Regulatory Procedures
Regulatory Flexibility Act

The NCUA Board hereby certifies that
the final rule will not have a significant
impact on a substantial number of small
credit unions (primarily those under $1
million in assets). Further, this final rule
does not affect the daily operations of
credit unions. Accordingly, the Board
has determined that a regulatory
flexibility analysis is not required.

Paperwork Reduction Act

The final rule includes several new
notification requirements. There are six
case situations that call for notices.
Each situation has three separate notice
requirements: notice of proposed action;
ballot for membership vote; and notice
of final action. The six case situations
are: (1) Termination of insurance; (2)
merger and termination of insurance; (3)
conversion of charter and termination of
insurance; (4) conversion of insurance;
(5) merger and conversion of insurance;
and (6) conversion of charter and
conversion of insurance. The particular
facts of a given case will determine
which situation applies to a credit union
and the credit union will only have to
utilize the appropriate three notices.

The notice requirements for mergers
were previously approved by OMB
(Control number 3133-0024). The
information collection contained in
Subpart B has been approved for use
through 12/31/89 (OMB No. 3133-0107).

List of Subjects in 12 CFR Part 708

Credit unions, Mergers of Federally-
insured credit unions, Voluntary
termination or conversion of insured
status.

By the National Credit Union
Administration Board on April 9, 1987.
Becky Baker,

Acting Secretary of the Board.

Accordingly, NCUA amends its
regulations as follows:

Part 708 is revised to read as follows:
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PART 708—MERGERS OF
FEDERALLY-INSURED CREDIT
UNIONS; VOLUNTARY TERMINATION
OR CONVERSION OF INSURED
STATUS

Sec.
708.0 Scope.
708.1 Definitions.

Subpart A—Mergers

708.101 Mergers generally.

708.102 Special provisions for Federal
insurance.

708.103 Preparation of merger plan,

708.104 Submission of merger proposal to
NCUA.

708.105 Approval of merger proposal by
NCUA.

708.106 Approval of the merger proposal by
members.

708.107 Certificate of vote on merger
proposal.

708.108 Completion of merger.

Subpart B—Voluntary Termination or

Conversion of Insured Status

708.201 Termination of insurance.

708.202 Notice to members of termination of
insurance.

708.203 Conversion of insurance.

708.204 Notice to members of conversion of
insurance.

Subpart C—Forms

708.301 Termination of insurance.
708.302 Conversion of insurance.
708.303 Modifications to notice.
Authority: 12 U.S.C. 1766, 12 U.S.C. 1785, 12
U.S.C, 1786, 12 U.S.C. 1788.

§708.0 Scope.

(a) Subpart A of this Part prescribes
the procedures for merging one or more
credit unions with a continuing credit
union where at least one of the credit
unions is federally insured.

(b) Subpart B of this Part prescribes
the procedures and notice requirements
for termination of Federal insurance or
conversion of Federal insurance to
nonfederal insurance, including
termination or conversion resulting from
a merger.

(c) Subpart C of this Part sets forth the
forms to be used for terminating Federal
insurance or converting from Federal
insurance to nonfederal insurance.

(d) Nothing in this Part shall operate
as a restriction or otherwise impair the
authority of NCUA to approve a merger
pursuant to section 205(h) of the Act.

(e) This Part does not address
procedures or requirements that may be
applicable under state law for a state
credit union.

§ 708.1 Definitions.

(a) “Continuing credit union” means
the credit union which will continue in
operation after the merger.

(b) “Merging credit union" means the
credit union which will cease to exist as

an operating credit union at the time of
the merger.

(c) ““State credit union'' means any
credit union organized and operated
according to the laws of any state, the
several territories and possessions of
the United States, or the Commonwealth
of Puerto Rico. Accordingly, “state
authority” means the appropriate state
or territorial regulatory or supervisory
authority for any such credit union.

(d) “Federally-insured" means insured
by the Board through the National
Credit Union Share Insurance Fund
(NCUSIF).

(e) “Nonfederally-insured" means
insured by a private or cooperative
insurance fund or guaranty corporation
organized or chartered under state law.

(f) “Uninsured" means there is no
share or deposit insurance available on
the credit union accounts.

(g) The terms “terminate,”
“termination” and “terminating," when
used in reference to insurance, refer to
the act of canceling Federal insurance
and mean that the credit union will
become uninsured.

(h) The term “convert,” “conversion”
and "converting,” when used in
reference to insurance, refer to the act of
canceling Federal ingurance and
simultaneously obtaining share or
deposit insurance from another
insurance carrier. They mean that after
cancellation of Federal insurance the
credit union will be nonfederally
insured.

Subpart A—Mergers

§ 708.101 Mergers generally.

(a) In any case where a merger will
result in the termination of Federal
insurance or conversion to nonfederal
insurance, the merging credit union must
comply with the provisions of Subpart B
in addition to this Subpart A.

(b) No federally-insured credit union
shall merge with any other credit union
without the prior written approval of the
Board.

(c) Where the continuing credit union
is a Federal credit union, there must be
compliance with the chartering policies
of the Board.

(d) Where the continuing or merging
credit union is a state credit union, the
merger must be permitted by state law
or authorized by the state authority.

§ 708.102 Special provisions for Federal
insurance.

(a) Where the continuing credit union
is federally insured, an NCUSIF deposit
and a prorated insurance premium
(unless waived in whole or in part for all
insured credit unions during that year)
will be assessed on the additional share

accounts insured as a result of the
merger of a nonfederally-insured or
uninsured credit union with a federally-
insured credit union.

(b) Where the continuing credit union
is nonfederally insured or uninsured but
desires to be federally insured as of the
date of the merger, an application shall
be submitted to the appropriate
Regional Director when the merging
credit union requests approval of the
merger proposal. An NCUSIF deposit
and a prorated insurance premium
{unless waived in whole or in part for all
insured credit unions during that year)
will be assessed on any additional share
accounts insured as a result of the
merger.

(c) Where the continuing credit union
is nonfederally insured or uninsured and
does not make application for insurance,
but the merging credit union is federally
insured, the continuing credit union is
entitled to a refund of the merging credit
union's NCUSIF deposit and to a refund
of the unused portion of the NCUSIF
share insurance premium (if any). If the
continuing credit union is uninsured, the
refund will be made only after
expiration of the one-year period of
continued insurance coverage noted in
paragraph (e) of this section.

(d) Where the continuing credit union
in nonfederally insured, NCUSIF
insurance of the member accounts of a
merging federally-insured credit union
ceases as of the effective date of the
merger. (Refer to Subpart B, §§ 708.203
and 708.204 and Subpart C, § 708.302(b).)

(e) Where the continuing credit union
is uninsured, NCUSIF insurance of the
member accounts of the merging
federally-insured credit union will
continue for a period of one year,
subject to the restrictions in section
208(d)(1) of the Act as noted in the
Notice of Termination set forth in
§ 708.301(b)(3). (Refer to Subpart B,

§§ 708.201 and 708.202, and Subpart C,
§ 708.301(b).)

§708.103 Preparation of merger pian.

(a) Upon the approval of a proposition
for merger by the boards of directors of
the credit unions, a plan for the
proposed merger shall be prepared. The
plan shall include:

(1) Current financial reports;

(2) Current delinquent loan schedules
annotated to reflect collection problems:

(3) Combined financial report;

(4) Analyses of share values;

(5) Explanation of any proposed share
adjustments;

(6) Explanation of any provisions for
reserves, undivided earnings or
dividends;
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(7) Provisions with respect to
notification and payment of creditors;

(8) Explanation of any changes
relative to insurance such as life savings
and loan protection insurance and
insurance of member accounts;

(9) Provisions for determining that all
assets and liabilities of the continuing
credit union will conform with the
requirements of the Act (where the
continuing credit union is a Federal
credit union); and

(10) Proposed charter amendments
(where the continuing credit union is a
Federal credit union). These
amendments, if any, will usually pertain
to the name of the credit union and the
definition of its field of membership.

§708.104 Submission of merger proposal
to NCUA.

(a) Upon approval of the merger plan
by the boards of directors of the credit
unions, the following information will be
submitted to the Regional Director:

(1) The merger plan, as described in
this Part;

(2) Resolutions of the boards of
directors;

(3) Proposed Merger Agreement;

(4) Proposed Notice of Special
Meeting of the Members (for merging
Federal credit unions);

(5) Copy of the form of Ballot to be
sent to the members (for merging
Federal credit unions);

(6) Evidence that the state's
supervisory authority is in agreement
with the merger proposal (for states
which require such agreement prior to
NCUA approval); and

(7) Application and Agreement for
Insurance of Member Accounts (for
continuing state credit unions desiring to
become federally insured).

§708.105 Approval of merger proposal by
NCUA.

(a) In any case where the continuing
credit union is federally insured, and the
merging credit union is nonfederally
insured or uninsured, a determination
shall be made by NCUA as to the
potential risk to the National Credit
Union Share Insurance Fund (NCUSIF).

(b) If NCUA finds that the merger
proposal complies with the provisions of
this Part and does not present an undue
risk to the NCUSIF, it may approve the
proposal subject to such other specific
requirements as may be prescribed to
fulfill the intended purposes of the
proposed merger. In the event NCUA
determines that the merging credit union,
if itis a Federal credit union, is in
danger of insolvency, and that the
Proposed merger would reduce the risk
or avoid a threatened loss to the
National Credit Union Share Insurance

Fund, NCUA may permit the merger to
become effective without an affirmative
vote of the membership of the merging
Federal credit union, notwithstanding
the provisions of § 708.106; Provided
that the continuing credit union is
federally insured.

(c) Any proposed charter amendments
for a continuing Federal credit union
will be approved contingent upon the
completion of the merger.

§708.106 Approval of the merger
proposal by members.

(a) When the merging credit union is a
Federal credit union, the members shall:

(1) Have the right to vote on the
merger proposal in person at the annual
meeting, if within 60 days after NCUA
approval, or at a special meeting to be
called within 60 days of such approval,
or by mail ballot, received no later than
the date and time announced for the
annual meeting or the special meeting
called for that purpose.

(2) Be given advance notice of the
meeting at which the merger proposal is
to be submitted, in accordance with the
provisions of Article V, Meetings of
Members, Federal Credit Union Bylaws,
The notice shall:

(i) Specify the purpose of the meeting
and the time and place;

(ii) Include a summary of the merger
plan, which shall contain, but not
necessarily be limited to, current
financial reports for each credit union, a
combined financial report for the
continuing credit union, analyses of
share values, explanation of any
proposed share adjustments,
explanation of any changes relative to
insurance such as life savings and loan
protection insurance and insurance of
member accounts (refer to Subpart B,
§§ 708.202 and 708.204);

(iii) State reasons for the proposed
merger;

(iv) Provide name and location (to
include branches) of the continuing
credit union;

(v) Inform the members that they have
the right to vote on the merger proposal
in person at the meeting or by written
ballot to be received no later than the
date and time announced for the annual
meeting or the special meeting called for
that purpose; and

(vi) Be accompanied by a Ballot for
Merger Proposal,

(b) The proposal to merge a Federal
credit union into a federally-insured
credit union must be approved by an
affirmative vote of a majority of the
members of the merging credit union
who vote on the proposal. If the
continuing credit union is uninsured, the
voting requirements of § 708.201(c)
apply: if it is nonfederally insured, the

voting requirements of § 708.203(c)
apply.

§708.107 Certificate of vote on merger
proposal,

The board of directors of the merging
Federal credit union shall certify the
results of the membership vote to the
Regional Director within 10 days after
the vote is taken.

§708.108 Completion of merger.

(a) Upon approval of the merger
proposal by NCUA and by the state
supervisory authority (where the
continuing or merging credit union is a
state credit union) and by the members
of each credit union where required,
action may be taken to complete the
merger.

(b) Upon completion of the merger, the
board of directors of the continuing
credit union shall certify the completion
of the merger to the Regional Director
within 30 days after the effective date of
the merger.

(c) Upon NCUA's receipt of
certification that the merger has been
completed, then the charter of the
merging Federal credit union (if
applicable) and the insurance certificate
of any merging federally-insured credit
union will be canceled.

Subpart B—Voluntary Termination or
Conversion of Insured Status.

§708.201 Termination of insurance.

(a) A state credit union may terminate
Federal insurance, if permitted by state
law, either on its own or by merging into
an uninsured credit union.

(b) A Federal credit union may
terminate Federal insurance only by
merging into, or converting its charter to,
an uninsured state credit union.

(c) Termination of insurance must be
approved by the affirmative vote of a
majority of the credit union's members.
The credit union must notify the Board,
through the Regional Director, in writing
at least 90 days prior to termination and
the membership vote must have been
obtained within one year prior to giving
the Board notice.

(d) No federally-insured credit union
shall terminate Federal insurance
without the prior written approval of the
Board. The Board will approve or
disapprove the termination in writing
within 90 days after being notified by
the credit union.

§708.202 Notice to members of
termination of insurance.

(a) When a federally-insured credit
union proposes to terminate Federal
insurance, including termination due to
a merger or conversion of charter, it
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shall provide its members with written
notice of the proposal to terminate and
of the date set for the membership vote.
The Notice of Proposal shall be as set
forth in either § 708.301 (a)(1) or (b)(1),
or as provided in § 708.301(c), as the
circumstances warrant,

(b) The notice shall be delivered in
person to each member, or mailed to
each member at the address for such
member as it appears on the records of
the credit union, not more than 30 nor
less than 7 days prior to the date of the
vote. The membership shall be given the
opportunity to vote by mail ballot. The
ballot to be used shall be as set forth in
either § 708.301 (a)(2) or (b)(2), as the
circumstances warrant. The notice of
the proposal and the ballot may be
provided to members at the same time.

(c) If the proposition for termination of
insurance is approved by the
membership and the Board, prompt and
reasonable notice of termination shall
be given to all members in the form set
forth in either § 708.301(a)(3) or {b)(3), as
the circumstances warrant.

§ 708.203 Conversion of Insurance.

(a) A federally-insured state credit
union may convert to nonfederal
insurance, if permitted by state law,
either on its own or by merging into a
nonfederally-insured credit union.

(b) A Federal credit union may
convert to nonfederal insurance only by
merging into, or converting its charter to,
a nonfederally-insured state credit
union.

(c) Conversion of Federal to
nonfederal insurance must be approved
by an affirmative vote of a majority of
the credit union's members who vote on
the proposition, provided at least 20
percent of the total membership
participates in the voting. The credit
union must notify the Board, through the
Regional Director, in writing at least 90
days prior to conversion. Notice to the
Board may be given when membership
approval is solicited or after
membership approval is obtained.

(d) No federally-insured credit union
shall convert to nonfederal insurance
without the prior written approval of the
Board. The Board will approve or
disapprove the conversion in writing
within 90 days after being notified by
the credit union.

§ 708.204 Notice to members of
conversion of insurance.

(a) When a federally-insured credit
union proposes to convert to nonfederal
insurance, including conversion due to a
merger or conversion of charter, it shall
provide its members with written notice
of the proposal to convert and of the
date set for the membership vote. Notice

of the proposal shall be as set forth in
either § 708.302(a)(1) or (b)(1), or as
provided in § 708.302(c), as the
circumstances warrant.

(b) The notice shall be delivered in
person to each member, or mailed to
each member at the address for such
member as it appears on the records of
the credit union, not more than 30 nor
less than 7 days prior to the date for the
vote. The membership shall be given the
opportunity to vote by mail ballot. The
ballot to be used for the membership
vote shall be as set forth in either
§ 708.302(a)(2) or (b)(2), as the
circumstances warrant. The notice of
the proposal and the ballot may be
provided to the members at the same
time,

(c) If the proposition for conversion of
insurance is approved by the
membership and the Board, prompt and
reasonable notice shall be given to all
members in the form set forth in either
§ 708.302(a)(3) or (b)(3), as the
circumstances warrant.

Subpart C—Forms

§708.301 Termination of insurance.

(a) A federally-insured state credit
union shall use the following language
for purposes of terminating Federal
insurance:

(1) Notice of Proposal to Terminate
Federal Insurance

(Date)

The Board of Directorsof
Credit Union has approved a proposition to
terminate Federal share (deposit) insurance,
($100,000, provided by the National Credit
Union Administration ([NCUA), an agency of
the Federal Government). Termination of
Federal insurance may only take place upon
approval by a majority of our members. The
membership vote will be taken on (date).
(Add directions regarding membership
meeting and/or mail ballot.)

If approved, any deposits made by you
after the date of termination, either new
deposits or additions to existing accounts,
will not be insured by the NCUA.

Accounts in the Credit Union on the day of
termination, up to a maximum of $100,000 for
each member, will continue to be insured, as
provided in the Federal Credit Union Act, for
one (1) year after the close of business on the
day of termination, but any withdrawals after
the close of business on that date will reduce
the insurance coverage by the amount of the
withdrawal.

(2) The ballot for obtaining
membership approval to terminate
Federal insurance shall contain the
following language:

This ballot must be received by the Credit
Union by (date for vote).

1 understand that if termination of Federal
insurance is approved, any new deposits or
additions to existing accounts made by me
will not be insured by the National Credit

Union Administration, an agency of the
Federal Government. I also understand that
my accounts in the Credit Union on the date
of termination of insurance, up to a maximum
of $100,000, will continue to be insured for
one (1) year after the date of termination, but
that any withdrawals after the date of
termination will reduce the insurance
coverage by the amount of the withdrawal.
Signed
Member's Name
Date

(3) Notice of Termination
(Date)

1. The status of the as an
insured credit union under the provisions of
the Federal Credit Unions Act will terminate
as of the close of business on the

day of v

2. Any deposits made by you after that
date, either new deposits or additions to
existing accounts, will not be insured by the
National Credit Union Administration.

3. Accounts in the Credit Union on the

day of up toa
maximum of $100,000 for each member, will
continue to be insured, as provided by the
Federal Credit Union Act, for one (1) year
after the close of business on the

day of ; Provided,
however, that any withdrawals after the
close of business on the day of
will reduce the
insurance coverage by the amount of such
withdrawals.
(Name of Credit Union)
(Address)

(b) A federally-insured credit union
that is merging with an uninsured credit
union shall use the following language
for purposes of terminating Federal
insurance:

(1) Notice of Proposal to Merge and
Terminate Federal Insurance

The Board of Directors of (merging) Credit
Union has approved a proposition to merge
the Credit Union into the (continuing) Credit
Union. The merger must be approved by a
majority of the members of (merging) Credit
Union. The membership vote will be taken on
(date). (Add directions regarding membership
meeting and/or mail ballot.)

1f the membership approves the merger, the
share (deposit) insurance you now have (up
to $100,000 provided by the National Credit
Union Administration, (NCUA), an agency of
the Federal Government) will be affected as
follows:

Any deposits made by you after the
effective date of the merger, either new
deposits or additions to existing accounts,
will not be insured by the NCUA. Accounts in
the (merging) Credit Union on the date of the
merger, up to a maximum of $100,000 for each
member, will continue to be insured, as
provided in the Federal Credit Union Act, for
one (1) year after the close of business on the
date of the merger, but any withdrawals after
the close of business on that date will reduce
the insurance coverage by the amount of the
withdrawal.
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(2) The language for the ballot set
forth in (a)(2) above, modified by
substituting “the merger and
termination” in lieu of “termination”
each time it appears on the ballot, shall
be used for obtaining membership
approval to merge and terminate
Federal insurance.

(3) Notice of Merger and Termination
of Federal Insurance

1. The merger of the (merging) Credit Union
into the (continuing) Credit Union has been
approved, effective (date).

2. The status of the (merging) Credit Union
as an insured credit union under the
provisions of the Federal Credit Union Act
will terminate as of the close of business on
the ___ day of (day preceding
merger date).

3. Any deposits made by you after that
date, either new deposits or additions to
existing accounts, will not be insured by the
National Credit Union Administration.

4. Accounts in the Credit Union on the
day of (day preceding
merger date), up to a maximum of $100,000
for each member, will continue to be insured,
&s provided by the Federal Credit Union Act,
for one (1) year after close of business on the

day of (day preceding
merger date); Provided, however, that any
withdrawals after the close of business on
the day of (day
preceding merger date), will reduce the
insurance coverage by the amount of such
withdrawals.
(Name of Credit Union)
(Address)

(c) A Federal credit union that is
converting its charter to that of an
insured state credit union shall use the
language contained in paragraph (a) of
this Section, but shall modify the
language in (a)(1) to indicate that it is
converting its charter and terminating
Federal insurance,

§708.302 Conversion of insurance.

(a) A federally-insured state credit
union shall use the following language
for purposes of converting from Federal
insurance to nonfederal insurance:

(1) Notice of Proposal to Convert to
Nonfederally-Insured Status

The Board of Directors of Credit
Union has approved a proposition to convert
from Federal share (deposit) insurance to
nonfederal insurance, The conversion must
be approved by a majority of the members
who vote on the proposal and at least 20% of
the entire membership must participate in the
vote. The membership vote will be taken on
(date). (Add directions regarding membership
meeting and/or mail ballot.)

If the membership approves the conversion,
the share (deposit) insurance you now have
(up to $100,000 provided by the National
Credit Union Administration, an agency of

the Federal Government) will terminate on
the effective date of the conversion. Shares
(deposit) in the Credit Union will be
insured up to §_ by a
corporation chartered by the State of

(2) The ballot to obtain membership
approval of the conversion shall contain
the following language:

This ballot must be received by the Credit
Union by (date for vote).

I understand that, if the conversion of
insurance is approved, the share (deposit)
insurance that I now have (up to $100,000
provided by the National Credit Union
Administration, an agency of the Federal
Government) will terminate upon the
effective date of the conversion and my
shares will be insuredupto$_______by
a corporation chartered by the

State of
Signed

Member’s Name
Date

(3) Notice of Conversion

(Date)—

1. The status of the as an insured
credit union under the provisions of the
Federal Credit Union Act will cease as of the
close of business on the day of

2. As of that date, your deposits will no
longer be insured by the National Credit
Union Share Insurance Fund.

3. Accounts in the credit union will be
insured up to & by a
corporation chartered by the State of

(Name of Credit Union)
{Address)

corporation chartered by the State of

(2) The ballot to obtain membership
approval shall contain the following
language:

This ballot must be received by the Credit
Union by (date for vote).

I understand that if the merger of the
(merging) Credit Union into the (continuing)
Credit Union is approved, the share (deposit)
insurance that I now have (up to $100,000
provided by the National Credit Union
Administration, an agency of the Federal
Government) will terminate upon the
effective date of the merger and my shares in
the (continuing) Credit Union will be insured
upto$ v a corporation
chartered by the State of
Signed

Member's Name
Date

(3) Notice of Merger and Conversion
of Insured Status
(Date)

1. The merger of the (merging) Credit Union
into the (continuing) Credit Union has been
approved, effective (date).

2. As of that date, your shares (deposit) are
no longer insured by the National Credit
Union Administration.

3. Accounts in the (continuing) Credit
Union will be insured upto$_______ by
a corporation chartered by the

State of
(Name of Credit Union)
(Address)

(b) A federally-insured credit union
that is merging with a nonfederally-
insured credit union shall use the
following language for purposes of
converting from Federal to nonfederal
insurance:

(1) Notice of Proposal to Merge and
Convert to Nonfederally-Insured Status

“The Board of Directors of (merging) Credit
Union has approved a proposition to merge
the Credit Union into (continuing) Credit
Union. The merger must be approved by a
majority of the members of (merging) Credit
Union who vote on the proposal and at least
20% of the entire membership must
participate in the vote. The membership vote
will be taken on (date) (Add directions
regarding membership meeting and/or mail
ballot.)

If the membership approves the merger, the
share (deposit) insurance you now have (up
to $100,000 provided by the National Credit
Union Administration, an agency of the
Federal Government) will terminate on the
effective date of the merger. Shares (deposit)
in the (continuing) Credit Union will be
insuredup to § by a

(c) A Federal credit union that is
converting its charter to that of a
nonfederally-insured credit union shall
use the language contained in paragraph
(2) of this section, but shall modify the
language in (a)(1) to indicate that it is
converting its charter and converting
from Federal insurance.

§708.303 Modifications to notice.

(a) Any modifications or additions to
the notices or ballot concerning
insurance coverage, and any additional
communications concerning insurance
coverage included with the notices or
ballot, may be made with the approval
of the Regional Director and, in the case
of a state credit union, the appropriate
state authority.

(b) Federally-insured state credit
unions may include additional language
in the notice and ballot regarding state
requirements for mergers, where
appropriate,

[FR Doc. 87-8530 Filed 4-15-87; 8:45 am|
BILLING CODE 7535-01-M
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NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

14 CFR Part 1260

[NASA Grant and Cooperative Agreement
Handbook Instruction 84~3]

\liscellaneous Changes to the NASA
Grant and Cooperative Agreement
Handbook

AGENCY: National Aeronautics and
Space Administration.

ACTION: Final rule.

SUMMARY: This document amends the
NASA Crant Cooperative Agreement
Handbook to reflect miscellaneous
changes which implement higher level
directives or deal solely with NASA
internal administrative matters.

EFFECTIVE DATE: April 15, 1987.

FOR FURTHER INFORMATION CONTACT:
W.A. Greene, Procurement Policy
Division (Code HP), Office of
Procurement, NASA Headquarters,
Washington, DC 20546, Telephone: 202-
453-2119.

SUPPLEMENTARY INFORMATION:

Background

This document implements the recent
addition to OMB Circular A-110
regarding interest bearing accounts and
reiterates NASA's longstanding
implementation of that Circular's
financial reporting requirements by
repeating them in this Handbook in
addition to their continued inclusion in
instructions provided by NASA’s
financial management offices. The chief
additional internal NASA
administrative provisions prohibit
unauthorized use of contractual
procedures on grants and using grants
for consulting arrangements in violation
of the NASA FAR Supplement.

Impact

This rule has been reviewed by the
Office of Management and Budget
(OMB) under the provisions of E.O.
12291. This instruction contains internal
NASA implementation of higher
regulatory directives. NASA's
implementation is not expected to affect
grantees in any significant way beyond
that impact flowing from the higher level
directives themselves. Consequently,
Pub. L. 98-577 does not require
publication of this Instruction for public
comment. Because public comment is
not required, the Regulatory Flexibility
Act does not apply to this Instruction.
Moreover, this Instruction does not
impose any reporting or recordkeeping
requirements subject to the Paperwork
Reduction Act of 1980.

List of Subjects in 14 CFR Part 1260
Grants.
S.]. Evans,
Assistant Administrator for Procurement.
PART 1260—[AMENDED]
1. The authority citation for 14 CFR
Part 1260 continues to read as follows:
Authority: Pub. L, 87-858, 31 U.S.C 6301 et
seq.
Subpart 1—General
2. Section 1260.104 is amended by
revising paragraph (b) to read as
follows:

§ 1260.104 Amendments.

* * * -

(b) Procurement Information

Circulars. Non-regulatory changes to the

Handbook which require immediate
dissemination may be made by a
Procurement Information Circular,
issued by Headquarters, Procurement
Policy Division, Code HP.

3. Section 1260.105 is amended by
revising paragraphs (a) and (b) to read
as follows:

§1260.105 Dissemination and effective
date of the part.

(a) The NASA Grant and Cooperative

Agreement Handbook and Instructions
will be distributed by Code HP directly
to NASA Headquarters offices and to
installation distribution points. These
NASA elements must inform the Office
of Procurement, NASA Headquarters,
Procurement Policy Division (Code HP)
of the numbers of copies required.

Requests for additional copies should be

sent directly to Code HP by
Headquarters offices or through
installations’ distribution points.

(b) Heads of installations will ensure
that copies of the NASA Grant and
Cooperative Agreement Handbook are
distributed to all interested activities

and individuals within their installation.

* - * - *

4, Section 1260.109 is added to read as

follows:

§ 1260.109 Prohibitions.

(a) The negotiation, award,
administration and renewal of grants
are purposefully intended to be as
simple as possible. Therefore, this
Handbook is silent in various areas
where long-established pre- and post-
award contractual procedures exist. As
such, policies, procedures,
representations, certifications, forms or
requirements (regardless of
modifications) applicable to contracts
shall not be used for grants or
cooperative agreements unless
otherwise authorized by this Handbook
or by a deviation thereto.

(b) Installation regulations,
handbooks or similar guidance
documents shall not unnecessarily
repeat, paraphrase, extract, condense,
be inconsistent with or otherwise restate
the material contained in this
Handbook.

(c) Pursuant to NFS 18-87.204-70(c),
grants and cooperative agreements shall
not be used as legal instruments for
consulting service arrangements,

Subpart 4—Research Grant and
Cooperative Agreement Provisions

5. In § 1260.406, paragraph (a) and the
center heading preceding paragraph (a)
are revised to read as follows:

§1260.406 Financial management.
Financial Management (April 1987)

(a) Payment. Advance payments by
the Letter-of-Credit-Treasury Financial
Communications System or Direct
Treasury Check method will be made in
accordance with procedural instructions
furnished to the grantee by the Financial
Management Office of the NASA
installation which issued the grant. The
grantee shall submit Federal Cash
Transaction Reports (SF 272) to the
aforementioned office within 15 working
days following the end of each Federal
fiscal quarter, containing current
estimates of the cash requirements for
each of the four months following the
quarter being reported.

* L * - *

8. Section 1260.420 is revised by
adding paragraph (c) to read as follows:

§ 1260.420 Special conditions.

* - * * *

() The following provision shall be
appended to all grants and cooperative
agreements as a special condition,
pending its inclusion in NASA Form
1463A, NASA Provisions for Research
Grants and Contracts:

Interest Bearing Accounts (April 1887)

Advances of Federal funds shall be
maintained in interest bearing accounts.
Interest earned on Federal advances
deposited in such accounts shall be
remitted to NASA promptly, but at least
quarterly, as instructed by the Financial
Management Office of the NASA
installation which issued the grant.
Interest amounts up to $100 per year
may be retained by the recipient for
administrative expense.

- T >
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Subpart 5—Administration of
Research Grants and Cooperative
Agreements

§1260.514 [Amended]

7. The first sentence of § 1260.514(d) is
amended by removing the words “for
Grants" and adding, in their place, the
words ""during close-out",

Subpart 6—Reports

8. Subpart 6 is amended by revising
§ 1260.602 to read as follows:

§1260.602 Committee on Academic
Science and Engineering (CASE) reports.

NASA Form 1356, “Committee on
Academic Science and Engineering
(C.A.SEE.) Report on College and
University Projects” is either submitted
with funded procurement requests or in
the case of certain non-funded actions,
initiated by the procuring office. All
required NASA Forms 1356 will be
completed, checked, and promptly
forwarded to the Procurement
Management Division, NASA
Headquarters (Code HM), in accordance
with the instructions on the form and
NFS Subpart 18-4.676.

§1260.603 [Amended]

9. The first sentence of § 1260.603 is
amended by removing the word
“quarterly” and adding, in its place, the
words “within 15 working days
following the end of each Federal Fiscal
quarter”.

[FR Doc. 87-8513 Filed 4-15-87; 8:45 am]|
BILLING CODE 7510-1-M

FEDERAL TRADE COMMISSION
16 CFR Part 13

[Docket C-3211]

McCoy Industries, Inc., et al,;
Prohibited Trade Practices, and
Affirmative Corrective Actions
AGENCY: Federal Trade Commission.
ACTION: Consent order.

SUMMARY: In settlement of alleged
violations of federal law prohibiting
unfair acts and practices and unfair
methods of competition, this consent
order prohibits, among other things, the
Greensboro, NC-based retailer of flame-
retardant, pressure-treated wood from
Misrepresenting the flame-retardant
value of its products and requires
respondents to notify purchasers that
some of the wood may not meet
established safety standards.

DATE: Complaint and Order issued April
2,1987.1

FOR FURTHER INFORMATION CONTACT:
Charles Peterson, Atlanta Regional
Office, Federal Trade Commission, 1718
Peachtree St. NW., Room 1000, Atlanta,
GA 30367. (404) 347-4836.

SUPPLEMENTARY INFORMATION: On
Friday, January. 16, 1987, there was
published in the Federal Register, 52 FR
1926, a proposed consent agreement
with analysis In the Matter of McCoy
Industries, Inc., and Reliance Treated
Wood, Inc., corporations, for the
purpose of soliciting public comment.
Interested parties were given sixty (60)
days in which to submit comments,
suggestions or objections regarding the
proposed form of order.

No comments having been received,
the Commission has ordered the
issuance of the complaint in the form
contemplated by the agreement, made
its jurisdictional findings and entered its
order to cease and desist as set forth in
the proposed consent agreement, in
disposition of this proceeding.

The prohibited trade practices and/or
corrective actions, as codified under 16
CFR Part 13, are as follows: Subpart—
Advertising Falsely or Misleadingly: S
13.10 Advertising falsely or
misleadingly; S 13.170 Qualities or
properties of product or service; 13.170-
40 Fire-extinguishing or fire-resistant; S
13.190 Results; S 13.195 Safety; 13.195-60
Product; § 13.205 Scientific or other
relevant facts; S 13.210 Scientific tests.
Subpart—Corrective Actions and/or
Requirements: S 13.533 Corrective
actions and/or requirements; 13.533-20
Disclosures; 13.533-45 Maintain records;
13.533-45(a) Advertising substantiation.
Subpart—Misrepresenting Oneself and
Goods—Goods: S 13.1710 Qualities or
properties; S 13.1730 Results; S 13.1740
Scientific or other relevant facts.
Subpart—Neglecting, Unfairly or
Deceptively, To Make Material
Disclosure: S 13.1885 Qualities or
properties; S 13.1890 Safety.

List of Subjects in 16 CFR Part 13

Pressure-treated wood, Trade
practices.

(Sec. 8, 38 Stat. 721; 15 U.S.C. 46. Interprets or
applies sec. 5, 38 Stat, 719, as amended; 15
U.S.C. 45)

Emily H. Rock,

Secretary.

[FR Doc. 87-8520 Filed 4-15-87; 8:45 am)]
BILLING CODE 6750-01-M

! Copies of the Complaint and the Decision and
Order are available from the Commission’s Public
Reference Branch, H~130, 6th Street and
Pennsylvania Avenue NW., Washington, DC 20580.

16 CFR Part 13
[Docket. C-3210]

Reliance Wood Preserving, Inc., et al;
Prohibited Trade Practices, and
Affirmative Corrective Actions

AGENCY: Federal Trade Commission.
ACTION: Consent order.

SUMMARY: In settlement of alleged
violations of federal law prohibiting
unfair acts and practices and unfair
methods of competition, this consent
order prohibits, among other things, the
Federalsburg, MD manufacturer of
flame-retardant, pressure-treated wood
from misrepresenting the flame-
retardant value of its products and
requires respondents to notify
purchasers that some of the wood may
not meet established safety standards.

DATE: Complaint and Order issued April
2, 1987.1

FOR FURTHER INFORMATION CONTACT:
Charles Peterson, Atlanta Regional
Office, Federal Trade Commission, 1718
Peachtree St., NW., Room 1000, Atlanta,
GA 303867. (404) 347-4836.

SUPPLEMENTARY INFORMATION: On
Friday, January 16, 1987, there was
published in the Federal Register, 52 FR
1926, a proposed consent agreement
with analysis In the Matter of Reliance
Wood Preserving, Inc., a corporation,
and Daniel Roy Dorman, individually
and as an officer of said corporation, for
the purpose of soliciting public
comment. Interested parties were given
sixty (60) days in which to submit
comments, suggestions or objections
regarding the proposed form of order.

No comments having been received,
the Commission has ordered the
issuance of the complaint in the form
contemplated by the agreement, made
its jurisdictional findings and entered its
order to cease and desist as set forth in
the proposed consent agreement, in
disposition of this proceeding.

The prohibited trade practices and/or
corrective actions, as codified under 16
CFR Part 13, are as follows: Subpart—
Advertising Falsely or Misleadingly: S
13.10 Advertising falsely or
misleadingly; S 13.170 Qualities or
properties of product or service; S
13.170-40 Fire-extinguishing or fire-
resistant; S 13.190 Results; S 13.195
Safety; 13.195-60 Product; S 13.205
Scientific or other relevant facts; S
13.210 Scientific tests. Subpart—
Corrective Actions and/or

! Copies of the Complaint and the Decision and
Order are available from the Commission's Public
Reference Branch, H-130, 6th Street and
Pennsylvania Avenue NW., Washington, DC 20580,
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Requirements: S 13.533 Corrective
actions and/or requirements; S 13.533-
20 Disclosures; S 13.533-45 Maintain
records; S 13.533-45(a) Advertising
substantiation. Subpart—
Misrepresenting Oneself and Goods—
Goods: S 13.1710 Qualities or properties;
S 13.1730 Results; S 13.1740 Scientific or
other relevant facts. Subpart—
Neglecting, Unfairly or Deceptively, To
Make Material Disclosure: S 13.1885
Qualities or properties; S 13.1890 Safety.

List of Subjects in 16 CFR Part 13

Pressure-treated wood, Trade
practices.
(Sec. 6, 38 Stat. 721; 15 U.S.C. 46. Interprets or

applies sec. 5, 38 Stat. 719, as amended; 15
U.S.C. 45)

Emily H. Rock,

Secretary.

[FR Doc. 87-8521 Filed 4-15-87; 8:45 am]
BILLING CODE 6750-01-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Part 175
[Docket No. 86F-0385]

Indirect Food Additives; Adhesives
and Components of Coatings

AGENCY: Food and Drug Administration.
ACTION: Final rule.

SUMMARY: The Food and Drug
Administraticn (FDA) is amending the
food additive regulations to provide for
the safe use of synthetic primary linear
aliphatic alcohols as components of
food-packaging adhesive formulations.
This action responds to a petition filed
by Petrolite Corp.

DATES: Effective April 16, 1987
objections by May 18, 1987.

ADDRESS: Written objections to the
Dockets Management Branch (HFA-
305), Food and Drug Administration,
Room 4-82, 5600 Fishers Lane, Rockville,
MD 20857.

FOR FURTHER INFORMATION CONTACT:
Mary W, Lipien, Center for Food Safety
and Applied Nutrition (HFF-335), Food
and Drug Administration, 200 C Street
SW., Washington, DC 20204, 202472-
5690.

SUPPLEMENTARY INFORMATION: In a
notice published in the Federal Register
of October 2, 1986 (51 FR 35288), FDA
announced that a petition (FAP 6B3954)
had been filed by Petrolite Corp., P.O.
Box 21538, Tulsa, OK 74121, proposing
that § 175.105 Adhesives (21 CFR
175.105) of the food additive regulations

be amended to provide for the safe use
of synthetic primary linear aliphatic
alcohols as components of food-
packaging adhesive formulations.

FDA has evaluated data in the
petition and other relevant material. The
agency concludes that the proposed
food additive use is safe, and that the
regulations should be amended as set
forth below.

In accordance with § 171.1(h) (21 CFR
171.1(h)), the petition and the documents
that FDA considered and relied upon in
reaching its decision to approve the
petition are available for inspection at
the Center for Food Safety and Applied
Nutrition (address above) by
appointment with the information
contact person listed above. As
provided in 21 CFR 171.1(h), the agency
will delete from the documents any
materials that are not available for
public disclosure before making the
documents available for inspection.

The agency has carefully considered
the potential environmental effects of
this action and has concluded that the
action will not have a significant impact
on the human environment and that an
environmental impact statement is not
required. The agency's finding of no
significant impact and the evidence
supporting that finding, contained in an
environmental assessment, may be seen
in the Dockets Management Branch
(address above) between 9 a.m. and 4
p-m., Monday through Friday. This
action was considered under FDA's final
rule implementing the National
Environmental Policy Act (21 CFR Part
25).

Any person who will be adversely
affected by this regulation may at any
time on or before May 18, 1987, file with
the Dockets Management Branch
(address above) written objections
thereto. Each objection shall be
separately numbered, and each
numbered objection shall specify with
particularity the provisions of the
regulation to which objection is made
and the grounds for the objection. Each
numbered objection on which a hearing
is requested shall specifically so state.
Failure to request a hearing for any
particular objection shall constitute a
waiver of the right to a hearing on that
objection. Each numbered objection for
which a hearing is requested shall
include a detailed description and
analysis of the specific factual
information intended to be presented in
support of the objection in the event that
a hearing is held. Failure to include such
a description and analysis for any
particular objection shall constitute a
waiver of the right to a hearing on the
objection. Three copies of all documents
shall be submitted and shall be

identified with the docket number found
in brackets in the heading of this
document. Any objections received in
response to the regulation may be seen
in the Dockets Management Branch
between 9 a.m. and 4 p.m., Monday
through Friday.

List of Subjects in 21 CFR Part 173

Adhesives, Food additives, Food
packaging.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Director of the Center for Food
Safety and Applied, Nutrition, Part 175
is amended as follows:

PART 175—INDIRECT FOOD
ADDITIVES: ADHESIVES AND
COMPONENTS OF COATINGS

1. The authority citation for 21 CFR
Part 175 continues to read as follows:

Authority: Secs. 201(s), 409, 72 Stat. 1784~
1788 as amended (21 U.S.C. 321(s), 348); 21
CFR 5.10 and 5.61.

2.In § 175.105(c)(5) by alphabetically
inserting a new item in the list of
substances to read as follows:

§ 175.105 Adhesives.

- - * - -
[C) * 4 *
(5) * * %
Substances m

Synthetic primary finear aliphatic alcohols whose‘
weight average molecular weight is greater than |
400 (CAS Reg, No. 71750-71-5).

Dated: April 8, 1987.
Richard J. Ronk,
Acting Director, Center for Food Safety and
Applied Nutrition.
[FR Doc. 87-8505 Filed 4-15-87; 8:45 am]
BILLING CODE 4160-01-M

DEPARTMENT OF TRANSPORTATION
Coast Guard
33 CFR Part 165

[COTP Los Angeles/Long Beach
Regulation 87-04]

Safety Zone Regulations; Ports of Los
Angeles/Long Beach, CA

AGENCY: Coast Guard, DOT.
ACTION: Emergency rule.

SUMMARY: The Coast Guard is
establishing a safety zone of a 100 yard

' i D ener ' gumg
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radius around the tug MARTHA and the
barge KSC-700 while underway in San
Pedro Bay and in the Los Angeles/Long
Beach Precautionary Area.

The zone is needed to protect the tug
MARTHA and barge KSC-700 from
vessel traffic hazards associated with
maneuvering through the ports of Los
Angeles/Long Beach.

No vessel may enter, remain in, or
transit the Safety Zone without the
permission of the Captain of the Port.

EFFECTIVE DATES: This regulation
becomes effective at sunrise, 30 March
1987. It terminates at sunset, 10 April
1987.

FOR FURTHER INFORMATION CONTACT:
LTJG M. E. Cutts at (213) 590-2300.

SUPPLEMENTARY INFORMATION: In
accordance with 5 U.8.C. 553, a notice of
proposed rule making was not published
for this regulation and it is being made
effective in less than 30 days after
Federal Regulation publication.
Publishing an NPRM and delaying its
effective date would be contrary to the
public interest since immediate action is
needed to prevent potential damage to
the vessels involved.

Drafting Information

The drafters of this regulation are
LTJG M. E. Cutts, project officer for
the Captain of the Port, and LCDR J. R.
McFAUL, project attorney, Eleventh
Coast Guard District Legal Office.

Discussion of Regulation

The event requiring this regulation
will occur between 30 March 1987 and
10 April 1987. This safety zone is
necessary to ensure the safety of the tug
MARTHA and the barge KSC-700 while
underway in San Pedro Bay and the Los
Angeles/Long Beach Precautionary
Area. These vessels will not be free to
maneuver to avoid normal vessel traffic
in the area.

List of Subjects in 33 CFR Part 165
Harbors marine safety, Navigation
(water),
Security measures, Vessels,
Waterways.

Regulation

PART 165—[AMENDED]

In consideration of the foregoing,
Subpart C of Part 165 of Title 33, Code of
Federal Regulations, is amended as
follows:

1. The authority citation for Part 165
continues to read as follows:

Authority: 33 U.S.C. 1225 and 1231: 50
U.S.C. 191; 49 CFR 1.46 and 33 CFR 1.05-1(g),
6.04-1, 6.04-6, and 160.5.

2. A new § 165.T1155 is added to read
as follows:

§ 165.T1155 Safety Zone: Port of Los
Angeles/Long Beach, CA.

(a) Location. The following area is a
safety zone: A 100 yard radius around
the tug MARTHA and the barge KSC-
700 while underway in San Pedro Bay
and the Los Angeles/Long Beach
Precautionary Area.

(b) Effective Date. This regulation
becomes effective at sunrise, 30 March
1987. It terminates at sunset, 10 April
1987.

(c) Regulations. In accordance with
the general regulations in § 165.23 of this
part, no vessel may enter, remain in, or
transit the Safety Zone without the
permission of the Captain of the Port.

Dated: March 30, 1987.
R.A. Janecek,
Captain, U.S. Coast Guard, Captain Of The
Port, Los Angeles/Long Beach.
[FR Daoc. 87-8570 Filed 4-15-87; 8:45 am|
BILLING CODE 4910-14-M
e ————————————————————————

VETERANS ADMINISTRATION
38 CFR Part 36

Increase in Maximum Permissible
Interest Rates on Guaranteed
Manufactured Home Loans, Home and
Condominium Loans, and Home
Improvement Loans

AGENCY: Veterans Administration.
ACTION: Final regulations.

SUMMARY: The VA (Veterans
Administration) is increasing the
maximum interest rates on guaranteed
manufactured home unit loans, lot loans,
and combination manufactured home
unit and lot loans. In addition, the
maximum interest rates applicable to
fixed payment and graduated payment
home and condominium loans, and to
home improvement and energy
conservation loans are also increased.
These increases are necessary because
previous rates were not competitive
enough to induce lenders to make
guaranteed or insured home loans
without substantial discounts, or to
make manufactured home loans. The
increase in the interest rates will assure
a continuing supply of funds for home
mortgages, home improvement and
manufactured home loans.

EFFECTIVE DATE: April 13, 1987.

FOR FURTHER INFORMATION CONTACT:
Mr. George D. Moerman, Loan Guaranty
Service (264), Department of Veterans
Benefits, Veterans Administration, 810
Vermont Avenue NW., Washington, DC
20420 (202-233-3042).

SUPPLEMENTARY INFORMATION: The
Administrator is required by section
1819(f), Title 38, United States Code, to
establish maximum interest rates for
manufactured home loans guaranteed by
the VA as he finds the manufactured
home loan capital markets demand.
Recent market indicators—including the
prime rate, the general increase in
interest rates charged on conventional
manufactured home loans, and the
increase in other short-term and long-
term interest rates—have shown that the
manufactured home capital markets
have become more restrictive. It is now
necessary to increase the interest rates
on manufactured home unit loans, lot
loans, and combination manufactured
home unit and lot loans in order to
assure an adequate supply of funds from
lenders and investors to make these
types of VA loans.

The Administrator is also required by
section 1803(c), Title 38, United States
Code, to establish maximum interest
rates for home and condominium loans,
including graduated payment mortgage
loans, and for loans for home
improvement purposes. Recent market
indicators—including the rate of
discount charged by lenders on VA
loans and the general increase in
interest rates charged by lenders on
conventional loans, have shown that the
mortgage money market has become
more restrictive. The maximum rates in
effect for VA guaranteed home and
condominium loans and those for energy
conservation and home improvement
purposes have not been sufficiently
competitive to induce private sector
lenders to make these types of VA
guaranteed or insured loans without
imposing substantial discounts. To
assure a continuing supply of funds for
home mortgages through the VA loan
guaranty program, it has been
determined that an increase in the
maximum permissible rates applicable
to home and improvement loans is
necessary. The increased return to the
lender will make VA loans competitive
with other available investments and
assure a continuing supply of funds for
guaranteed and insured mortgages.

Regulatory Flexibility Act/Executive
Order 12291

For the reasons discussed in the May
7, 1981 Federal Register (46 FR 25443), it
has previously been determined that
final regulations of this type which
change the maximum interest rates for
loans guaranteed, insured, or made
pursuant to Chapter 37 of Title 38,
United States Code, are not subject to
the provisions of the Regulatory
Flexibility Act, 5 U.S.C. 601 through 612.
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These regulatory amendments have
also been reviewed under the provisions
of Executive Order 12291. The VA finds
that they do not come within the
definition of a “major rule” as defined in
that Order. The existing process of
informal consultation among
representatives within the Executive
Office of the President, OMB, the VA
and the Department of Housing and
Urban Development has been
determined to be adequate to satisfy the
intent of this Executive Order for this
category of regulations. This alternative
consultation process permits timely rate
adjustments with minimal risk of
premature disclosure. In summary, this
consultation process will fulfill the
intent of the Executive Order while still
permitting compliance with statutory
responsibilities for timely rate
adjustments and a stable flow of
mortgage credit at rates consistent with
the market.

These final regulations come within
exceptions to the general VA policy of
prior publication of proposed rules as
contained in 38 CFR 1.12. The
publication of notice of a regulatory
change in the VA maximum interest
rates for VA guaranteed, insured, and
direct home and condominium loans,
loans for energy conservation and other
home improvement purposes, and loans
for manufactured home purposes would
create an acute shortage of funds
pending the final rule publication date
which would necessarily be more than
30 days after publication in proposed
form. Accordingly, it has been
determined that publication of proposed
regulations prior to publication of final
regulations is impracticable,
unnecessary, and contrary to the public
interest.

(Catalog of Federal Domestic Assistance
Program numbers, 64.113, 64.114, and 64.119)

These regulations are adopted under
authority granted to the Administrator
by sections 210(c), 1803(c)(1), 1811(d)(1)
and 1819 (f) and (g) of Title 38, United
States Code. The regulations are clearly
within that statutory authority and are
consistent with Congressional intent.

These increases are accomplished by
amending §§ 36.4212(a) (1), (2), and (3),
and 36.4311 (a), (b), and (c), and
36.4503(a), Title 38, Code of Federal
Regulations.

List of Subjects in 38 CFR Part 36

Condominiums, Handicapped,
Housing, Loan programs—Housing and
community development, Manufactured
homes, Veterans.

Approved: April 10, 1987.
Thomas K. Turnage,
Administrator.

PART 36—[AMENDED]

38 CFR Part 36, Loan Guaranty, is
amended as follows:

1. In § 36.4212, paragraph (a) is
revised as follows:

§36.4212 Interest rates and late charges.

(a) The interest rate charged the
borrower on a loan guaranteed or
insured pursuant to 38 U.5.C. 1819 may
not exceed the following maxima except
on loans guaranteed or insured pursuant
to guaranty or insurance commitments
issued by the Veterans Administration
prior to the respective effective date. (38
U.S.C. 1819(f))

(1) Effective April 13, 1987, 12 percent
simple interest per annum for a loan
which finances the purchase of a
manufactured home unit only.

(2) Effective April 13, 1987, 11%2
percent simple interest per annum for a
loan which finances the purchase of a
lot only and the cost of necessary site
preparation, if any.

(3) Effective April 13, 1987, 11%2
percent simple interest per annum for a
loan which will finance the
simultaneous acquisition of a
manufactured home and a lot and/or the
site preparation necessary to make a lot
acceptable as the site for the
manufactured home.

* - * * *

2. In § 36.4311, paragraphs (a), (b), and
(c) are revised as follows:

§36.4311 Interest rates.

(a) Excepting loans guaranteed or
insured pursuant to guaranty or
insurance commitments issued by the
VA which specify an interest rate in
excess of 9% per centum per annum,
effective April 13, 1987, the interest rate
on any home or condominium loan,
other than a graduated payment
mortgage loan, guaranteed or insured
wholly or in part on or after such date
may not exceed 9% per centum per
annum on the unpaid principal balance.
(38 U.S.C. 1803(c)(1))

(b) Excepting loans guaranteed or
insured pursuant to guaranty or
insurance commitments issued by the
VA which specify an interest rate in
excess of 9% per centum per annum,
effective April 13, 1987, the interest rate
of any graduated payment mortgage
loan guaranteed or insured wholly or in
part on or after such date may not
exceed 9% per centum per annum. (38
U.S.C. 1803(c)(1))

(c) Effective April 13, 1987, the interest
rate on any loan solely for energy

conservation improvements or other
alterations, improvements or repairs,
which is guaranteed or insured wholly
or in part on or after such date may not
exceed 11 per centum per annum on the
unpaid principal balance. (38 U.5.C.
1803(c)(1))
* -

* * *

3. In § 36.4503, paragraph (a) is
revised as follows:

§ 36.4503 Amount and amortization.

(a) The original principal amount of
any loan made on or after October 1,
1980, shall not exceed an amount which
bears the same ratio to $33,000 as the
amount of the guaranty to which the
veteran is entitled under 38 U.S.C. 1810
at the time the loan is made bears to
$27,500. This limitation shall not
preclude the making of advances,
otherwise proper, subsequent to the
making of the loan pursuant to the
provisions of § 36.4511. Except as to
home improvement loans, loans made
by the VA shall bear interest at the rate
of 9% percent per annum. Loans solely
for the purpose of energy conservation
improvements or other alterations,
improvements, or repairs shall bear
interest at the rate of 11 percent per
annum. (38 U.S.C. 1811(d)(1) and (2)(A))
Ll - . * *

[FR Doc. 87-8511 Filed 4-15-87; 8:45 am]
BILLING CODE 8320-01-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 0
[86-569]

Use of Official Mail In Location and
Recovery of Missing Children; Order

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This action is statutorily
required by all federal agencies to assist
in the location and recovery of missing
children. The prescribed regulations
implement the “Missing Children
Location Act.” The FCC is adopting
regulations which were provided by the
Office of Juvenile Justice and
Delinguency Prevention (OJJDP).

The Managing Director will compile
and submit to OJJDP by June 30, 1987,
consolidated report on the FCC's
experience with these procedures.
DATES: Effective date: February 18, 1967:
the Commission implemented these
procedures for the period of February 18,
1987 through March 31, 1987.
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FOR FURTHER INFORMATION CONTACT:
John Vallimarescu, Office of General
Counsel, Federal Communications
Commission, Washington, DC 20554
(202) 632~6990.

SUPPLEMENTARY INFORMATION:

Order

In the matter of the use of Penalty mail to
aid in the location and recovery of missing
children.

Adopted: December 23, 1986.

Released: February 18, 1987.

By the Commission,

1. On August 9, 1985, Congress passed
the “Missing Children Location Act”
(the “Act")* which, inter alia,
authorizes federal agencies to prescribe
regulations under which each agency
penalty’s mail could be used to assist in
the location and recovery of missing
children. Pursuant to the Act, the Office
of Juvenile Justice and Delinquency
Prevention (*'OJJDP") prescribed
general guidelines for implementation of
S.1195.% These guidelines set forth the
form and manner in which information
relating to missing children may be
included in agency penalty mail.

2. The Commission, in its regulations,
delegates to the managing Director the
duty to ensure that the objectives of the
Act and OJJDP's regulations are carried
out. The regulations require the
Managing Director to ensure that the
Commission’s penalty mail contains
missing children information in
compliance with the Act and OJJDP's
regulations. To that end, the Managing
Director will obtain camera-ready
photographic and biographical
information on missing children from the
National Center for Missing and
Exploited Children and disseminate
such information via penalty mail
envelopes addressed to the members of
the public,

3. In accordance with the Act, the
Managing Director will compile and
submit to OJJDP by June 30, 1987, a
consolidated report on his experience in
implementing 39 U.S.C, 3220(a)(2), the
OJIDP Guidelines, and the Commission’'s
regulations. This report will consolidate
information covering the period
February 18, 1987 through March 31,
1987 and shall detail: (i) The FCC's
Experience in implementation, including
problems encountered, successful and or
nnovative methods adopted to use
missing children photographs and
information on or in penalty mail, the
estimated number of pieces of penalty

- Pub. L. 99-87, section 1, 89 Stat. 280 (1985), (as
codified at 39 U.S.C. 3220).

_* Notice of Preliminary Guidelines, 50 FR 46622
November 8, 1985),

mail containing such information, and
the percentage of total agency penalty
mail, domestic mail, and domestic
penalty mail directed to members of the
public which that number represents; (ii)
the estimated total cost to implement the
program, with supporting details; (iii)
recommendations for changes in the
program which would make it more
effective.

4. We find for good cause that prior
notice and comment procedures are
unnecessary to implement the rule
amendments in the attached Appendix
because they are required by statute
and OJJDP Guidelines and generally
involve rules of agency organization,
practice or procedure. See 5 U.S.C.
553(b)(3) (A), (B). Delay in the
promulgation of these regulations would
be counter to the congressional intent to
expedite the location and recovery of
missing children,

5. Accordingly, /t Is Ordered, That,
pursuant to Section 1.427(b) of the
Commission's Rules, the rule
amendments are effective February 18,
1987.

6. It Is Further Ordered That, these
regulations shall cease to be effective
two and one-half years after the
enactment of Pub. L. 99-87,

For further information concerning
this proceeding contact John
Vallimarescu, Office of General Counsel
(202) 8326990,

The officials responsible for this
action are the following Commissioners:
Mark S. Fowler, Chairman, James H.
Quello, Mimi Weyforth Dawson, Dennis
R. Patrick, Patricia Diaz Dennis,

Federal Communications Commission.
William J. Tricarico,
Secretary.

PART 0—[AMENDED]

Part 0 of Title 47 of the CFR is
amended as follows:

1. Authority citation for Part 0
continues to read:

Authority: Sec. 5, 48 Stat. 1088, as

amended; 47 U.S.C. 155, unless otherwise
note.

2. Section 0.231 is amended by adding
a new paragraph (k).

§0.231 Authority delegated.
*

- - * -

(k) Pursuant to 39 U.S.C. 3220 and the
guidelines prescribed pursuant thereto
by the Office of Juvenile Justice and
Delinquency Prevention, 50 FR 46622,
the Managing Director shall take
appropriate measures to ensure that
approximately 35% of the penalty mail
posted by the Commission contains
print pictures and biographies relating to

missing children. It is anticipated that
the cost will be approximately $75 for
the first year of implementation. The
contact person for matters relating to
the implementation of this section is the
Chief, Printing and Mail Branch Office
of Managing Director, 1919 M St., NW.,
Washington, DC 20554, (202) 632-7546.

The following shall be added to the
authorities for § 0.231;

§0.231 [Amended]

39 U.S.C. 3220; Notice of Preliminary
Guidelines issued by the Department of
Justice, 50 FR 46622, November 8, 1985.
[FR Doc. 87-8405 Filed 4-15-87; 8:45 am)
BILLING CODE 8712-01-M

DEPARTMENT OF DEFENSE
48 CFR Parts 203 and 252

Defense Federal Acquisition
Regulation Supplement (DFARS);
Implementation of Section 931 of the
Defense Acquisition Impovement Act
of 1986 (Pub. L. 99-500); Conflicts of
Interest in Defense Procurement

AGENCY: Department of Defense (DOD).

ACTION: Interim rule and request for
comments.

SUMMARY: The Defense Acquisition
Regulatory (DAR) Council invites public
comment concerning an interim rule
amending the Defense Federal
Acquisition Regulation Supplement
(DFARS) to implement certain
provisions of section 931 of the Defense
Acquisition Improvement Act of 1986
(Pub. L. 99-500), entitled “Conflict-of-
Interest in Defense Procurement.” The
rule implements a statutory prohibition
that a major defense contractor (i.e., one
awarded contracts aggregating $10

-million or more during the previous

government fiscal year) may not offer or
provide compensation either directly or
indirectly to certain former DoD
officials, who within two years prior to
their separation from DoD, had certain
procurement responsibilities with
respect to that contractor. The rule also
adopts a contract clause whereby major
defense contractors must report
annually concerning compensation
provided to certain former DoD
employees and are made subject to a
liquidated damages assessment in the
event compensation is knowingly
provided to certain former DoD officials
in violation of law.

DATES: Effective Date: April 16, 1987
(Effective on all contracts awarded on
or after April 16, 1987).
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Comment date: Comments must be
received on or before June 16, 1987.
Please cite DAR Case 85-220 in all
correspondence on this subject.
ADDRESS: Interested parties should
submit written comments to: Defense
Acquisition Regulatory Council, ATTN:
Mr. Charles W. Lloyd, Executive
Secretary, ODASD(P)DARS, c/o
OASD[A&L)(M&RS), Room 3C841, The
Pentagon, Washington, DC 20301-3062.
FOR FURTHER INFORMATION CONTACT:
Mr. Charles W. Lloyd, Executive
Secretary, DAR Council, {202) 697-7267.
SUPPLEMENTARY INFORMATION:

A. Background

Section 931 of the Defense Acquisition
Improvement Act of 1986 (Pub. L. 99—
500), enacted on October 18, 1986 and
codified at 10 U.S.C. 2387b and 2397c,
requires that DoD contracts over
$100,000 awarded on or after 180 days
after date of enactment (i.e., April 186,
1987) contain a contract clause whereby
major defense contractors (i.e., those
awarded contracts aggregating $10
million or more during the previous
Government fiscal year) agree to: (1) not
provide compensation to a former DoD
official if acceptance would violate 10
U.S.C. 2397b(a)(1); (2) pay to the United
States as liquidated damages the greater
of $100,000 or three times the
compensation paid in violation of 10
U.S.C. 2397b(a)(1); and, (3) file a report
listing certain former DoD employees
who left DoD service within the past
two years and to whom compensation
was paid by the contractor, together
with identification and descriptive
information concerning the person’s
former DoD duties and work performed
on behalf of the contractor. For purposes
of the reporting requirement, the rule
defines former DoD employees as those
who (1) served in a civilian position for
which the rate of pay is equal to or
greater than the rate of pay for Grade
(GS-13 Siep 1 of the General Schedule or
(2) served in the Armed Forces in a pay
grade of 04 or higher. An administrative
penalty against the contracior of up to
$10,000 is specified for knowing failure
to file the required report, after
opportunity for hearing on the record
pursuant to DoD regulation. The statute
also prescribes civil fines of up to
$250,000 and $500,000 against the person
and contractor, respectively, for
knowing violation of its compensation
prohibitions, in civil actions brought
before a U.S. District Court. Because of
the detail contained in the statute with
respect to prohibitions on compensation
and covered positions, it is suggested
that the reader consult 10 U.S.C. 2397b
and 2397c¢, specifically,

As stated above, the statute and the
interim rule prohibit contractors who
were awarded DoD contracts
aggregating $10 million or more in a
preceding Government fiscal year from
offering or providing compensation in
the subsequent Government fiscal year
to covered former DoD officials.
However, the reader should note that
the reporting requirement uses a
somewhat different baseline. With
respect to reporting, the rule requires
that a contractor awarded DoD
contracts (aggregating $10 million or
more in the Government fiscal year
ending before the calendar year in
which award is made of a contract
containing the prescribed clause) render
the specified report for the calendar
year in which award is made. A report
is required for each succeeding calendar
year, ending with the calendar year in
which final payment is made under the
contract, if the contractor has DoD
contract awards aggregating $10 million
or more in the Government fiscal year
ending before each such succeeding
calendar year. For example, assume that
XYZ Corporation is awarded a contract
on November 1, 1987 containing the
prescribed clause. During FY 86 (ending
September 30, 1986), XYZ was awarded
DoD contracts aggregating $12 million
and during FY 87 {ending September 30,
1987) was awarded DoD contracts
totaling $9 million. XYZ is required to
file the specified report for CY 87 as its
awards in FY 86 (i.e., the fiscal year
ending before the calendar year in
which award was made) exceeded $10
million. Conversely, XYZ will not have
to file a report for CY 88 (i.e., the
succeeding calendar year) because its
awards in FY 87 (i.e., the fiscal year
ending before the succeeding calendar
year) were less than $10 million.
Assuming further that final payment is
made under XYZ's contract on June 1,
1990, XYZ’s last potential reporting
period under the contract is CY 90.

A substantial portion of this interim
rule was prepared simultaneously with
revisions to DoD Directive 5500.7,
Standards of Conduct, which will be
published in the Federal Register in the
near future. Specifically, definitions
contained in this rule are based upon a
present draft version of that revised
directive. In order to facilitate the public
comment process, the DAR Council will
ensure that comments received
concerning this Notice of Proposed
Rulemaking are provided for
consideration in drafting revisions to the
Directive. However, in view of the
statutory implementation date of April
16, 1987 regarding insertion of the
prescribed clause in DoD contracts, it

has been determined necessary to
proceed with this rule prior to
publication of the Directive and in
advance of receipt of public comments,
In accordance with Pub. L. 88-577,
comments received will be considered
before a final rule is adopted.

B. Regulatory Flexibility Act

The interim rule prescribes
requirements for major defense
contractors having aggregate contract
awards exceeding $10 million during the
previous Government fiscal year.
Accordingly, few, if any, small entities
will be affected and the Department
therefore certifies that the rule will not
have a significant economic impact upon
a substantial number of small entities
within the meaning of the Regulatory
Flexibility Act of 1980, 5 U.S.C. 801 e!
seq. Comments are invited.

Comments from small entities
concerning existing coverage within
DFARS Part 203 will also be considered
in accordance with section 610 of the
Act. Such comments must be submitted
separately and cite DAR Case 87-610D
in correspondence.

C. Paperwork Reduction Act

The interim rule contains information
collection requirements within the
meaning of 44 U.S.C. 3501, et seq. and an
emergency Paperwork Reduction Act
clearance for an increase of 100,000
hours of burden has been requested
from OMB. However, consistent with
the intent of the Act in reducing
paperwork burdens, the rule permits
contractors to utilize DD Form 1787,
Report of DoD and Defense Related
Employment, filed with DoD by certain
affected former DoD employees, for the
purpose of meeting their reporting
requirement under the prescribed
clause. A regular Paperwork Reduction
Act Clearance request, with full
justification for the burden estimate, will
be submitted to OMB in the near future.
Comments concerning that information
collection requirement will be solicited
by OMB through a subsequent Federal
Register notice. Commentis are invited.

D. Determination to Issue an Interim
Regulation

A determination has been made under
the authority of the Secretary of Defense
to issue this coverage as an interim
regulation. This action is necessary iD
order to implement section 931 of the
Defense Acquisition Improvement Act of
1986 (Pub. L. 99-500).

. A RS . - s oD 0O
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List of Subjects in 48 CFR Parts 203 and
252

Government procurement.
Owen L. Green,

Acting Executive Secretary, Defense
Acquisition, Regulatory Council,

Therefore, 48 CFR Parts 203 and 252
are amended as follows:

1. The authority citation for 48 CFR
Parts 203 and 252 continues to read as
follows:

Authority: 5 U.S.C. 301, 10 U.S.C. 2202, DoD
Directive 5000.35, and DoD FAR Supplement
201.301.

PART 203—IMPROPER BUSINESS
PRACTICES AND PERSONAL
CONFLICTS OF INTEREST

2. Section 203.170 and sections
203.170-1 through 203.170-5 are added to
read as follows:

203.170 Statutory compensation
prohibitions and reporting requirements
relating to certain former Department of
Defense (DoD) employees.

203.170-1 Definitions,

"Armed Forces", as used in this
section, means the uniformed military
services but excluding the U.S. Coast
Guard.

"Compensation”, as used in this
section, means any payment, gift,
benefit, reward, favor, or gratuity which
is provided directly or indirectly for
services rendered by the person
accepting such payment and which has
a fair market value in excess of $250.
Compensation shall be deemed
indirectly received if it is paid to an
entity other than the individual, in
exchange for services performed by the
individual.

"Defense contractor”, as used in this
section, means an entity that contracts
directly with the DoD to supply the DoD
with goods or services (including
affiliates and subsidiaries which clearly
engage in the performance of defense
contracts). “Defense contractor” does
not include a state or local government,

"Defense Agency Ethics Official
(DAEQ)", as used in this section, means
a DoD officer or employee who has been
appointed to administer the provisions
of the Ethics in Government Act.

"“Former DoD Employee", as used in
this section, means a person who served
in the DoD in a civilian position for
which the rate of pay is equal to or
greater than the minimum rate of pay for
Grade GS-13 Step 1 of the General
Schedule, or served in the Armed Forces
In a pay grade of 04 or higher.

"Former DoD official”, as used in this
section, means:

_(a) individu~ls who served in a
civilian position for which the rate of

pay is equal to or greater than the
minimum rate of pay for Grade GS-13
Step 1 of the General Schedule, or who
served in the Armed Forces in a pay
grade of 04 or higher, who:

(1) Spent the majority of their working
days during the last two years of DoD
service performing a procurement
function relating to a DoD contract, at a
site or plant that was owned or operated
by a contractor, and which was the
principal location of their performance
of that procurement function; or

(2) Performed, on a majority of their
working days during the last two years
of DoD service, a procurement function
relating to a major defense system and,
in the performance of such function,
participated on any occasion personally
and substantially in a manner involving
decision-making responsibilities with
respect to a contract for that system
through contact with the contractor;

(b) Individuals who served in a
civilian position for which the rate of
pay is equal to or greater than the
minimum rate of pay for a Senior
Executive Service position or other
executive position at the same or higher
level, and individuals who served in the
Armed Forces in the pay grade of 07 or
higher, if such individuals during the last
two years of DoD service:

(1) Acted as a primary representative
of the United States in the negotiation
with a defense contractor of a defense
contract in an amount in excess of
$10,000,000 (the actual contractual
action taken by the individual must
have been in an amount in excess of
$10,000,000), or

(2) Acted as a primary representative
of the United States in the negotiation of
a settlement of an unresolved claim of
such a defense contractor in an amount
in excess of $10,000,000. An unresolved
claim shall be, for the purposes of this
section, valued by the greater of the
amount of the claim or the amount of the
settlement.

“Major defense contractor", as used in
this section, means any business entity
which, during the Government fiscal
year preceding the Government fiscal
year in which compensation was first
provided to a former DoD employee,
was awarded defense contracts in a
total amount equal to or greater than
$10,000,000.

“Major defense system”, as used in
this section, means a combination of
elements that will function together to
produce the capability required to fulfill
a mission need. Elements may include
hardware, equipment, software, or any
combination thereof, but excludes
construction or other improvements to
real property. A system shall be
considered a major defense system if:

(a) The DoD is responsible for the
system and the total expenditures for
research, development, test and
evaluation for the system are estimated
to exceed $75,000,000 (based on fiscal
year 1980 constant dollars); or, (b) the
system is designated a major system by
the head of the agency responsible for
the system.

“Negatiation", as used in this section,
means exchange of views between
representatives of the Government and
a contractor regarding respective
liabilities and responsibilities of the
parties on a particular contract or claim.
It includes deliberations regarding
contract specifications, terms of
delivery, allowability of costs, pricing of
change orders, etc.

“Primary Government representative”,
as used in this section, means if more
than one Government representative is
involved in any particular transaction,
the official supervising the
Government's effort in the matter, To
act as a "representative" requires
personal and substantial participation in
the transaction, by personal presence,
telephone conversation, or similar
involvement with representatives of a
contractor.

"Procurement related function (or
procurement function)”, as used in this
section, means any function relating to:
(a) the negotiation, award,
administration or approval of a contract;
(b) the selection of a contractor; (c) the
approval of a change in a contract; (d)
the performance of quality assurance,
operational and developmental testing,
the approval of payment, or auditing
under a contract; or (e) the management
of a procurement program.

203.170-2 Policy.

10 U.S.C. 2397b and 2397c prohibit
former DoD officials who performed
procurement related functions in
connection with a major defense
contractor, from accepting
compensation from that same contractor
for a period of two years after such
officials have left service with DoD. The
statute also bars major defense
contractors from offering or providing
compensation to these former DoD
officials for a period of two years after
the officials have left service with DoD.
Related implementation of the statute
for the DoD may be found in DoD
Directive 5500.7, Standards of Conduct.

203.170-3 Reporting requirements.

Major defense contractors are
required to report, as delineated in
paragraph (c) of the clause at 252.203-
7002, on employment of certain former
DoD employees. The reports are to be
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submitted to the Office of the Assistant
General Counsel (Legal Counsel),
Standards of Conduct Office, Attn:
OAGC/LC, Pentagon, Washington, DC
20301-1600 not later than 1 April
following the calendar year period
covered by the report.

203.170-4 Penalties.

(a) Major defense contractors are
subject to the following penalties for
knowing failures to comply with the
statute or with the contractual
prohibition or the reporting requirement
specified in the statute:

(1) Civil fines up to $500,000 for failure
to comply with the statute;

(2) Liguidated damages in the amount
of either $100,000, or three times the
amount of compensation paid by the
contractor to the former DoD official,
whichever is greater, for failure to
comply with the contract prohibition;
and/or,

(3) An administrative penalty not to
exceed $10,000 for failure to report as
required by the statute and as
implemented in paragraph (c) of the
clause at 252.203-7002.

(b) Liguidated damages will be
assessed in accordance with agency
procedures in coordination with the
appropriate DAEO.

203.170-5 Contract clause.

Contracting officers shall include the
clause at 252.203-7002, Statutory
Compensation Prohibitions and
Reporting Requirements Relating to
Certain Former DoD Employees, in all
contracts expected to exceed $100,000.

PART 252—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

3. Section 252.203-7002 is added to
read as follows:

252.203-7002 Statutory compensation
prohibitions and reporting requirements
relating to certain former Department of
Defense (DoD) employees.

As prescribed in 203.170-5, insert the
following clause:

Statutory Compensation Prohibitions and
Reporting Requirements Relating to Certain
Former DOD Employees (Apr. 1987)

(a) Definitions. Terms used in this clause
are defined at section 203.170-1 of the
Defense Federal Acquisition Regulation
Supplement (48 CFR Chapter 2).

(b) Prohibition on compensation.

(1) 10 U.S.C. 2397b and 2397¢ prohibit a
major defense contractor from offering or
providing any compensation valued in excess
of $250 to a former Department of Defense
(DoD) official who, while employed by DoD,
performed procurement related functions in

connection with that same defense
contractor. This prohibition runs for the two-
year period beginning on the date of such
person's separation from service in DoD.

(2) The Contractor, if a major defense
contractor, agrees not to provide, for such
two-year period, any compensation to such a
former DoD official.

(3) DoD employees may request from their
Defense Agency Ethics Official (DAEO) a
written opinion on the applicability of 10
U.S.C. 2397b prior to the acceptance of
compensation. If the opinion rendered by the
DAEQ states that the law is inapplicable, and
that the individual may accept compensation
from the contractor, there shall be a
conclusive presumption that the offering and
the acceptance of such compensation is not a
violation of the statute.

(c) Report concerning former DoD
employees. (1) The Contractor shall submit a
separate written report, as described in (c)(2)
below, for each calendar year covered by this
contract (commencing with the calendar year
of award and extending through the end of
the calendar year in which final payment is
made) if the calendar year commenced after
the end of a Government fiscal year in which
the Contractor was awarded one or more
DoD contracts aggregating $10,000,000 or
more. Each report shall be submitted to the
Office of the Assistant General Counsel
(Legal Counsel), Standards of Conduct Office,
Attn: OAGC/LC, Pentagon, Washington, DC
20301-1600 listing those persons in its
employ, or whom it has otherwise
compensated, if those persons:

(i) Were former DoD employees who left
DoD service within the two years
immediately preceding the calendar year for
which the report is being made; and,

(ii) Served in a civilian position for which
the rate of pay is equal to or greater than the
minimum rate of pay for Grade GS-13 Step 1
of the General Schedule or served in the
Armed Forces in a pay grade of 04 or higher.

(2) The report shall contain the following
elements:

(i) Each individual’s name and an
identification of the agency in which each
individual was employed or served on active
duty during the last two years of the
individual's service with DoD;

(ii) Each individual's job title(s) during the
person's last two years of service with DoD
and a list of major defense systems on which
each individual performed any work;

(iii) A complete description of any work
that each individual is performing, or did
perform, on behalf of the Contractor during
the calendar year covered by the report; and,

(iv) An identification of each major defense
system on which each individual has
performed any work on behalf of the
Contractor.

(3) Each report required under (c)(1) above
shall be submitted not later than April 1
following the end of the calendar year for
which the report is being made.

(4) A DD Form 1787 properly certified by
the individual to whom it relates may be
submitted to satisfy the reporting requirement
as to any single individual.

(5) The Contractor need not submit
duplicate reports to the Government.
Submission of a report meeting the

requirements of this clause, under another,
concurrent contract with DoD will satisfy the
reporting requirement of this contract as to
any single calendar year.

(d) Penalties for failure to comply—(1)
Civil fines for failure to comply with 10
U.S.C. 2397b. A contractor who knowingly
offers or provides any compensation to a
former DoD official in violation of the statute,
and who knew or should have known that the
acceptance of such compensation would be
in violation of such statute, shall be subject
to a civil fine, not to exceed $500,000.

(2) Liguidated damages for failure to
comply with 10 U.S.C. 2397c.

(i) For each knowing violation of the
statutory prohibition on providing
compensation, the Contractor agrees to pay
to the United States Government as
liquidated damages the greater of either
$100,000 or three times the amount of
compensation paid by the Contractor to the
former DaoD official in violation of the
statutory prohibition.

(ii) Liability for liguidated damages under
this clause survives final payment under this
contract and may be recouped against
payments due under other contracts with the
Contractor.

The rights and remedies under this clause
are in addition to and do not limit any rights
afforded to the Government under this
contract or as otherwise provided by law.

(iii) Liquidated damages will be computed
based upon the number of actual violations
by the Contractor, and not on the number of
contracts in which this clause appears.

(3) Penalties for failure to report. If the
Contractor knowingly fails to file a report in
accordance with (c) above the Contractor
shall be subject to an administrative penalty
not to exceed $10,000. The final
determination of the penalty to be charged to
the Contractor shall be made by the
Secretary of Defense or designee after the
Contractor is afforded an opportunity for an
agency hearing on the record in accordance
with agency hearing procedures. The
Secretary's determination shall form a part of
the record and shall be subject to judicial
review under Chapter 7 of Title 5, United
States Code.

(End of clause)
[FR Doc. 87-8560 Filed 4-15-87; 8:45 am|
BILLING CODE 3810-01-M

48 CFR Parts 205 and 252

'Departmont of Defense Federal

Acquisition Regulation Supplement;
Release of Information

AGENCY: Department of Defense (DoD).
ACTION: Interim rule.

SUMMARY: The Defense Acquisition
Regulatory (DAR) Council has approved
revisions to the Defense Federal
Acquisition Regulation Supplement
(DFARS) to add a new section 205.470
and clause 252.205-7000 which require
defense contractors awarded a contract
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in excess of $500,000 to provide entities
holding Cooperative Agreements with
the Defense Logistics Agency, upon their
request, a list of appropriate employees,
their business address, telephone
number, and area of responsibility, who
have responsibility for awarding
subcontracts under defense contracts.
This interim rule is required to
implement Section 957 of the 1987 DoD
Appropriations Act, Pub. L. 99-500.
DATES: Effective Date: 1 January 1987,
Comment Date: Comments must be
received on or before (June 15, 1987).
Please cite DAR Case 86-171 in all
correspondence on this subject.
ADDRESS: Interested parties should
submit written comments to: Defense
Acquisition Regulatory Council, ATTN:
Mr. Charles W. Lloyd, Executive
Secretary, ODASD(P)DARS, c/o OASD
(A&L) (M&RS), Room 3C841, The
Pentagon, Washington, DC 20301-3062.
FOR FURTHER INFORMATION CONTACT:
Mr. Charles W. Lloyd, Executive
Secretary, DAR Council, (202) 697-7268.
SUPPLEMENTARY INFORMATION:

A. Background

The Defense Logistics Agency enters
into Cooperative Agreements with state
and local governments and private, non-
profit organizations to support funding
of technical assistance centers for the
purpose of furnishing procurement
technical assistance to business entities.
Pub. L. 99-500 requires defense
contractors to provide Cooperative
Agreements Holders with information
on points of contact for subcontract
opportunities.

B. Regulatory Flexibility Act

This interim change to amend Subpart
205.4 and to add a new clause at
252.205-7000 may have a significant
economic impact on a substantial
number of small entities within the
meaning of the Regulatory Flexibility
Act, 5 U.S.C. 601 et seq., because small
businesses will be furnished with points
of contact who will provide small
business with information needed to
obtain additional subcontracts, An
Initial Regulatory Flexibility Analysis
(IRFA) has been prepared and has been
submitted to the Chief Counsel for
Advocacy of the Small Business
Administration. A copy of the IRFA may
be obtained from the individual listed
below. Comments are invited. Such
Comments must be submitted separately
and cite DAR Case 87-810D in
Correspondence.

C. Paperwork Reduction Act

The rule contains information
collection requirements which require

OMB approval under 44 U.S.C. 3501 et
seq. An expedited clearance approval
for burden hours has been submitted to
OMB.

D. Determination to Issue an Interim
Regulation

A determination has been made under
the authority of the Secretary of Defense
to issue this coverage as an interim
regulation. This action is necessary in
order to implement Section 957 of the
Defense Acquisition Improvement Act of
1986 (Pub. L. 99-500).

List of Subjects in 48 CFR Parts 205 and
252

Government procurement.
Charles W, Lloyd,
Executive Secretary, Defense Acquisition,
Regulatory Council.

Therefore, 48 CFR Parts 205 and 252
are amended as follows:

1. The authority citation for 48 CFR
Parts 205 and 252 continues to read as
follows:

Authority: 5 U.S.C. 301, 10 US.C. 2202, DoD

Directive 5000.35, and DoD FAR Supplement
201.301.

PART 205—PUBLICIZING CONTRACT
ACTIONS

Subpart 205.4—Release of Information

2, Section 205.470 is added to read as
follows:

205.470 Contractor information to be
provided to Agreements
Holders.

(a) As required by 10 U.S.C. 2413, the
Defense Logistics Agency enters into
Cooperative Agreements with state or
local governments or private, non-profit
organizations to furnish procurement
technical assistance to business entities.

(b) As required by 10 U.S.C. 2418 any
contractor receiving a Defense contract
for more than $500,000 must agree, upon
request, to provide Cooperative
Agreement Holders described in (a)
above, with a list of those appropriate
employees responsible for entering into
subcontracts under prime Defense
contracts, The list shall include the
business address, telephone number,
and area of responsibility of each such
employee. A defense contractor need
not provide the listing to a particular
Cooperative Agreement holder more
frequently than once a year.

(c) The contracting officer shall insert
the clause at 252.205-7000, Release of
Information to Cooperative Agreement
Holders, in solicitations and contracts
when the contract amount is expected to
exceed $500,000.

PART 252—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

3. Section 252.205-7000 is added to
read as follows:

252.205-7000 Release of Information to
Cooperative Agreement Holders

As prescribed in 205.470, insert the
following clause.

Release of Information to Cooperative
Agreement Holders (April 1987)

(a) Definition. As used in this clause, the
term “Cooperative Agreement Holder",
means a state or local government or private,
non-profit organization which has an
agreement with the Defense Logistics Agency
to furnish procurement technical assistance
to business entities.

(b) The contractor shall provide
Cooperative Agreement Holders upon request
with a list of those appropriate employees
responsible for entering into subcontracts
under a Defense contract. The list shall
include the business address, telephone
number, and area of responsibility of each
such employee. A contractor need not
provide the listing to a particular Cooperative
Agreement Holder more frequently than once
a year.

(End of clause)

[FR Doc. 87-8563 Filed 4-15-87-8:45 am]
BILLING CODE 3810-01-M

48 CFR Parts 216, 217, and 243

Department of Defense Federal
Acquisition Regulation Supplement;
Undefinitized Contract Actions (UCAs)

AGENCY: Department of Defense (DoD).

ACTION: Interim rule and request for
comment,

SUMMARY: The Defense Acquisition
Regulatory Council has approved an
interim rule which revises the Defense
Federal Acquisition Regulation
Supplement (DFARS) to add a new
Subpart 217.75, Undefinitized Contract
Actions (UCAs),

EFFECTIVE DATE: April 16, 1987.
(Effective on all undefinitized contract
actions (UCAs) except for Foreign
Military Sales; purchases of less than
$25,000; special access programs; and
congressionally-mandated long-lead
procurement contracts; and all
solicitations issued and contracts
awarded on or after April 16, 1987
contemplating the use of UCAs.)
Comments should be submitted in
writing to the Executive Secretary, DAR
Council, at the address shown below, on
or before June 15, 1987, to be considered
in the formulation of the final rule,
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Please cite DAR Case 86-160 in all
correspondence related to this issue.

ADDRESS: Interested parties should
submit written comments to: Defense
Acquisition Regulatory Council, ATTN:
Mr. Charles W. Lloyd, Executive
Secretary, ODASD (P)/DARS, c/o
OASD (A&L) (M&RS), Room 3C841, The
Pentagon, Washington, DC 20301-3062.

FOR FURTHER INFORMATION CONTACT:
Mr. Charles W. Lloyd, Executive
Secretary, DAR Council, (202) 697-7266.

SUPPLEMENTARY INFORMATION:
A. Background

Section 908 of the 1987 Department of
Defense Authorization Act, Pub. L. 99—
500 included certain limitations on the
use of Undefinitized Contract Actions
by Defense Activities. The revisions
being made represent implementation of
these statutory requirements.

B. Regulatory Flexibility Act
Information

The interim rule is not expected to
have a significant economic impact on a
substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 6701 et seq.,
because the interim rule is considered to
be, in general, formal implementation of
procedures already being practiced
within DoD, and does not require
additional recordkeeping. Moreover, the
rule implements statutory requirements
which do not provide exemptions for
undefinitized contract actions with
small business concerns. An initial
regulatory flexibility analysis has
therefore not been performed.
Comments are invited from small
businesses and other interested parties.
Comments concerning the affected
DFARS subpart will also be considered
in accordance with Section 610 of the
Act. Such comments must be submitted
separately and cite DAR Case 87-610D
in correspondence.

C. Paperwork Reduction Act
Information

The proposed rule does not contain
information collection requirements
which require approval of OMB under 44
U.S.C. 3501 et seq.

D. Determination to Issue an Interim
Regulation

A determination has been made under
the authority of the Secretary of Defense
to issue the regulation as an interim
regulation. This action is necessary in
order to comply with the statutory
effective date of April 16, 1986, as cited
in Pub. L. 99-500.

List of Subjects in 48 CFR Parts 216, 217,
and 243

Government procurement.
Charles W. Lloyd,
Executive Secretary. Defense Acgquisition
Regulatory Council.

Therefore, 48 CFR Part 216, 217, and
243 are amended as follows:

1. The authority citation for 48 CFR
Parts 216, 217, and 243 continues to read
as follows:

Authority: 5 U.S.C. 301, 10 U.S.C. 2202, DoD

Directive 5000.35, and DoD FAR Supplement
201.301.

PART 216—TYPES OF CONTRACTS

2. Section 216.603-3 is added to read
as follows:

216.603-3 Limitations.

Additional limitations on the use of
letter contracts by DoD activities can be
found in Subpart 217.75.

3. Section 216.703 is amended by
adding at the end of paragraph (c) a
sentence to read as follows:

216.703 Basic ordering agreements.

- » * * *

(c) * * * Additional limitations on
undefinitized orders under basic
ordering agreements can be found in
Subpart 217.75.

* - - - *

PART 217—SPECIAL CONTRACTING
METHODS

4. Section 217.202 is added to read as
follows:

217.202 Use of options.

(S-70) See Subpart 217.75 for
limitations on the use of undefinitized
contract actions.

5. Section 217.7402 is amended by
adding paragraph (c) to read as follows:

217.7402 Acquisition requirements.

- * - - *

(c) Additional limitations on the use of
undefinitized contract actions can be
found in Subpart 217.75.

6. A new Subpart 217.75, consisting of
sections 217.7500 through 217.7504, is
added to read as follows:

Subpart 217.75—Undefinitized Contract
Actions

Sec.

217.7500
217.7501
217.7502
217.7503
217.7504

217.7500 Scope.

This subpart prescribes policies and
procedures implementing 10 U.S.C. 2326,

Scope.
Definitions.
Applicability.
Policy.

Contract clauses.

Undefinitized Contractual Actions
Restrictions.

217.7501 Definitions.

“Contract action”, as used in this
subpart, means an action resulting in a
contract, as defined in FAR Subpart 2.1,
including contract modifications for
additional supplies or services, but not
including contract modifications that are
within the scope and under the terms of
the contract, such as contract
modifications issued pursuant to the
Changes clause, or funding and other
administrative changes.

“Definitization”, as used in this
subpart, means an agreement on or
determination of contract terms,
specifications, and price, thus
converting the undefinitized contract
action to a definitive contract.

“Qualifying proposal”, as used in this
subpart, means a proposal that contains
sufficient information to enable the
Department of Defense to conduct
complete and meaningful audits of the
information contained in the proposal
and of any other information that the
Department is entitled to review in
connection with the contract, as
determined by the contracting officer.

“Undefinitized contract action”, as
used in this subpart, means any contract
action for which the contract terms,
specifications, or price are not agreed
upon before performance is begun under
the action.

217.7502 Applicability.

This subpart applies to all
undefinitized contract actions (UCAs)
(e.g., letter contracts, unpriced orders
under basic ordering agreements or
provisioned items) with the exception of
UCAs for Foreign Military Sales;
purchases of less than $25,000; special
access programs; and congressionally-
mandated long-lead procurement
contracts. In the case of UCAs included
in the foregoing exceptions, as well as
changes under the Changes clause, the
policy set forth in this subpart shall be
followed to the maximum extent
practical.

217.7503 Policy.

(a) General. 1t is the policy of the
Department of Defense that the use
undefinitized contract instruments
should be limited to the maximum
extent practicable. UCAs may only be
used when:

(1) The negotiation of a definitive
contract action is not possible in
sufficient time to meet the Government's
requirements; and

(2) The Government's interests
demand that the contractor be given a
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binding commitment so that contract
performance can begin immediately.
UCAs shall be as complete and definite
as feasible under the particular
circumstances.

(b) Limitations.—(1) Authorization.
The contracting officer shall not enter
into a UCA without prior authorization
from the head of the agency or a
designee. The request for authorization
shall contain a statement of the impact
on the requirements of the agency that
would result if a delay is incurred for
purposes of determining contract terms,
specifications, and price before
performance is begun under the contract
action,

(2) Price ceiling, UCAs shall include a
maximum not-to-exceed price that the
Government can be charged under the
contract action and in excess of which
the Government will not negotiate in
definitizing the action.

(3) Definitization schedule. UCAs
shall contain definitization schedules
which provide for definitization of the
contract action by the earlier of—

(i) The end of the 180-day period
beginning on the date of issnance of the
action (this period may be extended, ag
required, but may not exceed the 180-
day period beginning on the date the
contractor submits a qualifying
proposal); or

(i) The date on which the amount of
funds obligated or expended under the
contract action is equal to more than 50
percent of the maximum not-to-exceed
price,

(4) Limitation on obligations and
expenditures. No more than 50 percent
of the maximum not-to-exceed price for
the UCA shall be obligated or expended
until the contract terms, specifications,
and price are definitized. However, if a
contractor submits a qualifying proposal
to definitize the UCA before 50 percent
of the maximum not-to-exceed price is
expended by the Government, no more
than 75 percent of the maximum, not-to-
exceed price may be obligated or
expended until the contract terms,
specifications, and price are definitized.

(5) Exception for initial spares. The
limitations set forth in subparagraphs
(b)(3) and (b)(4) above do not apply to
UCAs for the purchase of initial spares.

(6) Inclusion of non-urgent
requirements. Requirements for spare
parts and support equipment that are
not needed on an urgent basis shall not
be included in a UCA for spare parts
and support equipment that are needed
on an urgent basis unless the head of the
agency approves such inclusion as being
consistent with good business practices

and in the best interests of the United
States,

(7) Modification of undefinitized
contract actions. The scope of work
specified under a UCA under which
performance has begun may not be
modified unless the head of the agency
approves such modification as being
consistent with good business practices
and in the best interests of the United
States.

(8) Allowable profit. The head of an
agency or a designee shall ensure that
the profit allowed on a UCA, for which
the final price is negotiated after a
substantial portion of the performance
required is completed, reflects:

(i) Any reduced cost risk of the
contractor with respect to costs incurred
during performance of the contract
before the final price is negotiated; and

(ii) The reduced cost risk of the
contractor with respect to costs incurred
during performance of the remaining
portion of the contract.

217.7504 Contract clauses.

(a) The clause at FAR 52.216-24,
Limitation of Government Liability, shall
be included in all undefinitized contract
actions, solicitations associated
therewith, and basic ordering
agreements contemplating the use of
undefinitized orders.

(b) A clause substantially the same as
the clause at FAR 52.216-25, Contract
Definitization, shall be included in all
solicitations and contracts when a UCA
is contemplated. The term "letter
contract" shall be replaced, as
necessary, with the term that describes
the particular undefinitized action (e.g.,
“order"). Alternate I to FAR 52.216-25
may only be used for letter contracts.

PART 243—CONTRACT
MODIFICATIONS

7. Section 243.102 is added to read as
follows:

243.102 Policy.

(b) See 217.7503 for specific
limitations on DoD undefinitized
contract actions.

8. Section 243.201 is amended by
redesignating the existing paragraph (a)
as paragraph (S-70) and by adding a

new paragraph (S-71) to read as follows:

243.201 General.

* * * - .

(S-71) Additional guidance on
undefinitized contract actions can be
found in Subpart 217.75.

[FR Doc, 87-8564 Filed 4-15-87; 8:45 am]|
BILLING CODE 3810-01-M

48 CFR Parts 225, 245, and 252

Department of Defense, Federal
Acquisition Regulation Supplement;
Foreign Acquisition Restriction on
Acquisition of Machine Tools from
Foreign Sources

AGENCY: Department of Defense (DoD).

ACTION: Interim rule and request for
comments.

SUMMARY: The Defense Acquisition
Regulatory Council has approved
revisions to the Defense Federal
Acquisition Regulation Supplement
(DFARS) by revising sections 225.7000
and 225.7001, by inserting a new section
225.7008 to Subpart 225.70, entitled
Apropriation Act Restrictions, by adding
Section 245.108, and by adding a new
clause at 252.245-7000, Acquisition of
Foreign Machine Tools. These revisions
implement restrictions in the
Department of Defense Acquisition
Improvement Act of 1987 (Pub. L. 99—
500), Section 9118, which prohibits the
acquisition of machine tools for
Government-owned facilities not
manufactured in the United States or
Canada.

EFFECTIVE DATE: October 18, 1986

(effective on contracts entered into on or
after October 18, 1986).

ADDRESS: Comments should be
submitted in writing on or before June
15, 1987, to Office of International
Acquisition, OASD(A&L)(P)(IA), Room
2A328, The Pentagon, Washington, DC
20301-8000. Please cite DAR Case 86—
178 in all correspondence related to this
issue.

FOR FURTHER INFORMATION CONTACT:
Mr. Paul Jamushian, telephone (202) 697~
9351.

SUPLEMENTARY INFORMATION:
A. Background

Section 9118 of the Department of
Defense Acquisition Improvement Act of
1987 (Pub. L. 99-500) prohibits the use of
FY 87 funds for the acquisition of certain
machine tools not manufactured in the
United States or Canada for any
Government-owned facility or property
under the control of the Department of
Defense. This prohibition was effective
date of enactment of the Public Law
which was October 17, 198s.

B. Regulatory Flexibility Act

The interim rule does not appear to
have a significant economic impact on a
substantial number of small entities. The
rule affects only those contractors who
either manufacture or acquire machine
tools for use in a Government-owned
facility or property under control of the
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DoD. While definitive information is
unavailable as to the number of small
business manufacturers of machine
tools, it is believed there are few, if any.
With regard to contractors who
purchase machine tools for use in a
Government-owned facility or property
under control of the DoD, the rule would
impact only those small business
contractors who rely on foreign
suppliers. Again, definitive information
is unavailable; however, it is believed
this number is minimal. For the above
reasons, an initial regulatory flexibility
analysis has not been prepared.
Comments from small businesses and
other interested parties are invited.
Comments concerning the affected FAR
Subpart will also be considered in
accordance with Section 610 of the
Regulatory Flexibility Act. Such
comments must be submitted separately
and cite FAR Case 87-610 in
correspondence.

C. Paperwork Reduction Act
Information

The rule does not contain information
collection requirements which require
the approval of OMB under 44 U.S.C.
3501 et seq.

D. Determination to Issue an Interim
Rule

A determination has been made under
the authority of the Secretary of Defense
to issue this coverage as an interim
regulation. This action is necessary in
order to implement Section 9118 of the
Department of Defense Acquisition
Improvement Act of 1987 (Pub. L. 99-
500).

List of Subjects in 48 CFR Parts 225, 245,
and 252
Government procurement.

Charles W. Lloyd,

Executive Secretary, Defense Acquisition,
Regulatory Council.

Adoption of Amendments

Therefore, the DoD FAR Supplement
contained in 48 CFR Parts 225, 245, and
252 is amended as set forth below:

1. The authority for 48 CFR Parts 225,
245, and 252 continues to read as
follows:

Authority: 5 U.S.C. 301, 10 U.S.C. 2202, DoD
Directive 5000.35, and DoD FAR Supplement
201.301.

PART 225—FOREIGN ACQUISITION

225.7000 [Amended]

2. Section 225.7000 is amended by
removing in the penultimate sentence
after the parenthetical phrase “(see
225.7005)," the word “and”, and adding
at the end of the same sentence the

words “and the restriction on
acquisition of machine tools for
Government-owned facilities not
manufactured in the United States or
Canada (see 225.7008)."

3. Section 225.7001 is amended by
adding between the definition “Hand or
Measuring Tools” and the definition
“Possessions” the definition “Machine
tools" to read as follows:

225.70601 Definitions.

- - * - -

*Machine tools" means those tools
listed in Federal Supply Classes of
metalworking machinery in categories
numbered 3408, 3410-3419, 3426, 3433,
3441-3443, 3446, 3448, 3449, 3460, and
3461.

- Ld * * -

4, Section 225.7008 is added to read as
follows:

225.7008 Restriction on Acquisition of
Machine Tools.

(a) Pub. L. 99-591 provides that no FY
87 funds appropriated for the
Department of Defense may be used to
procure the classes of machine tools set
forth in 225.7001 for use in any
Government-owned facility or property
under control of the Department of
Defense which machine tools were not
manufactured in the United States or
Canada.

(b) When adequate domestic supplies
of the classifications of machine tools
set forth in 225.7001 are not available to
meet the needs of the Department of
Defense on a timely basis, the
procurement restrictions may be waived
by the Head of the Component
responsible for the procurement on a
case-by-case basis. Requests for
waivers will contain a full explanation
of the facts supporting the waiver and
will be submitted in accordance with
Departmental procedures.

(c) A machine tool shall be considered
to have been manufactured in the
United States or Canada if the cost of its
components manufactured in the United
States or Canada exceeds 50 percent of
the cost of all its components. The cost
of components shall include
transportation costs to the place of
incorporation into the end product and
duty (whether or not a duty-free entry
certificate may be issued).

(d) This restriction does not apply to
contracts executed on or before 18
October 1986.

{e) For purchases made by contractors
on behalf of DoD, see 245.106(S-70).

PART 245—GOVERNMENT PROPERTY

4. Subpart 245.1, consisting of section
245.106, is added to read as follows:

Subpart 245.1—General

§245.106 Government Property Clauses.

(S-70) The clause at 252.245-7000,
Acquisition of Foreign Machine Tools,
shall be included in all solicitations and
contracts that obligate FY 87 funds and
that contain FAR clause 52.245-2,
Government Property (Fixed-Price
Contracts), or FAR clause 52.245-5,
Government Property (Cost-
Reimbursement, Time-and-Material, or
Labor-Hour Contracts). (See also
225.7008.)

PART 252—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

5. Section 252.245-7000 is added to
read as follows:

252.245-7000 Acquisition of foreign
machine tools.

As prescribed in 245.106(S-70). insert
the following clause:

Acquisition of Foreign Machine Tools
(Apr 1987)

(a) Machine tools listed in paragraph (b) of
this clause acquired by the Contractor, title to
which will vest with the Government, shall
be manufactured in the United States or
Canada.

(b) The requirement for acquisition of
machine tools manufactured in the United

. States or Canada applies to those listed in

Federal Supply Classes of metalworking
machinery numbered 3408, 3410-3419, 3426,
3433, 3441-3443, 3446, 3448, 3449, 3460 and
3461.

(c) A machine tool shall be considered to
have been manufactured in the United States
or Canada if the cost of its components
manufactured in the United States or Canada
exceeds fifty percent (50%) of the cost of all
its components. The cost of components shall
include transportation costs to the place of
incorporation into the end product and duty
(whether or not a duty-free entry certificate
may be issued).

(d) Acquisition of machine tools as
described in paragraph (b) above,
manufactured in a country other than the
United States or Canada, if required to meet
the delivery schedule or other requirements
of this contract, shall be approved in advance
by the Government.

{(End of clause)

[FR Doc. 87-8561 Filed 4-15-87; 8:45 am|
BILLING CODE 3810-01-M

48 CFR Parts 227 and 252

Department of Defense Federal
Acquisition Regulation Supplement;
Patents, Data, and Copyrights
AGENCY: Department of Defense (DOD).
AcTION: Final rule.

S Y S S
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SUMMARY: The DAR Council has
approved the attached revision to
Subpart 227.4 and Part 252 of the
Defense Federal Acquisition Regulation
Supplement to implement section 953 of
the Defense Acquisition Improvement
Act of 1986 (Pub. L. 99-500).

EFFECTIVE DATE: May 18, 1987, (This is
effective as a final regulation for all
solicitations and resultant contracts,
issued on or after May 18, 1987).

SUPPLEMENTARY INFORMATION:

A. Background

Section 953, Pub. L. 99-500
necessitated that the Department of
Defense substantially revise DFARS
Subpart 227.4. A proposed rule was
published in the Federal Register on
January 16, 1987 (52 FR 2082). The
present action implements the statutory
requirement to publish a proposed final
regulation 30 days prior to the effective
date of this coverage.

Public comments received in response
to the notice of the proposed rule were
reviewed and evaluated, and as a result
of those comments certain changes were
made to the proposed rule. In general,
the coverage has been revised to more
clearly reflect DoD policy that the
Government will only acquire data
rights essential to meet its minimum
needs. Specifically, changes were made
in the following areas:

* The definitions of “developed” and
of “private expense” were further
clarified,

* Guidance was added to allow
contracting officers flexibility to take
only Government Purpose License
Rights (GPLR) when the funding
contribution of large business
contractors did not exceed 50 percent,

* The procedures for validation of
technical data have been clarified,

* Other less significant changes were
also made for purposes of clarification.
Several commentors recommended

that the coverage be further revised to
address non-disclosure agreements and
commercialization in greater depth. The
DAR Council generally agreed with
those observations, however, because
such additional coverage has not been
subjected to the public comment
process, the DAR Council decided to
establish two new cases to fully
examine the issues raised. The two
cases established for this purpose are
entitled, “Non-Disclosure Agreements”,
DAR Case 87-37, and
“Commercialization of Data", DAR Case
87-38. Proposed coverage will be
published in forthcoming Notices of
Propoged Rulemaking.

B. Regulatory Flexibility Act

A final Regulatory Flexibility Analysis
has been prepared and is available upon
request by contacting Mr. Owen Green,
OASD(A&L)DASD(P)/DARS, DAR
Council, ¢/o Room 3C841, The Pentagon,
Washington, DC 20301.

C. Paperwork Reduction Act

The Paperwork Reduction Act (Pub. L.
96-511) does not apply because the
proposed changes do not impose any
additional reporting or recordkeeping
requirements or collection of
information from offerors, contractors,
or members of the public which require
the approval of OMB under 44 U.S.C.
3501, et seq.

List of Subjects in 48 CFR Parts 227 and
252

Government procurement.
Charles W. Lloyd,

Executive Secretary, Defense Acquisition
Regulatory Council.

Therefore, 48 CFR Parts 227 and 252
are amended as follows:

1. The authority citation for 48 CFR
Parts 227 and 252 continues to read as
follows:

Authority: 5 U.S.C. 301, 10 U.S.C. 2202, DoD
Directive 5000.35 and DoD FAR Supplement
201.301.

PART 227—PATENTS, DATA, AND
COPYRIGHTS

2. Subpart 227.4 is revised to read as
follows.

Subpart 227.4—Technical Data, Other Data,
Computer Software, and Copyrights

Sec.

227470 Scope.

227471 Definitions,

227.472 Acquisition policy for technical data
and rights in technical data.

227.472-1 Deferred ordering and deferred
delivery.

227.472-2 Establishing minimum
requirements,

227.472-3 Early identification.

227.472-4 Statutory prohibitions.

227.472-5 Standard rights in technical data.

227.472-8 Obtaining greater rights in
technical data.

227.472-7 Waiving unlimited rights in
technical data.

227.472-8 Subcontracts.

227473 General procedures.

227.473-1 Early identification of
Government rights.

227.473-2 QObtaining greater rights in
technical data.

227.473-3 Certifications.

227.473-4 Marking and identification
requirements.

227.473-5 Validation of restrictive markings
on technical data.

227.473-8 Remedies for noncomplying
technical data.

Sec,

227.473-7 Non-disclosure agreements.

227474 Additional methods of obtaining
greater rights,

227.474-1 Direct licenses.

227.474-2 Expiration of restrictive rights
legends.

227475 Other procedures.

227.475-1 Data requirements.

227.475-2 Deferred ordering and deferred
delivery.

227.475-3 Technical data—withholding of
payment.

227.475-4 Warranties of technical data,

227.475-5 Delivery of technical data to
foreign governments.

227.475-8 Contracts with foreign sources to
be performed outside the United States.

227.475-7 Technical data reflecting
engineering changes.

227.475-8 Publication for sale.

227.476 Contracts for acquisition of special
works.

227477 Contracts for acquisition of existing
works.

227478 Architect-engineer and construction
contracts.

227.478-1 General.

227.478-2 Acquisition and use of plans,
specifications, and drawings.

227478-3 Contracts for construction
supplies and research and development
work.

227.478-4 Mixed contracts.

227.478-5 Approval of restricted designs.

227.479 Contracts awarded under Small
Business Innovation Research Program
(SBIR Program).

227.480 Copyrights,

227.481 Acquisition of rights in computer
software.

227.481-1 Policy.

227.481-2 Procedures.

227.482 Solicitation provisions and contract
clauses.

Subpart 227.4—Technical Data, Other
Data, Computer Software, and
Copyrights

227.470 Scope.

(a) Sections 227.470 through 227.482
set forth the Department of Defense
policies, procedures, and implementing
instructions relating to requirements for
the acquisition of technical data and
computer software as well as rights in
technical data, other data, computer
software, and copyrights. These sections
ensure that the DoD shall obtain only
such minimum technical data and data
rights as are essential to meet
Government needs (see 227.472-2).

(b) Specific information concerning
requirements for the acquisition of
computer software is found in DoD
Directive 5000.19-L, Volume II,
"Acquisition Management Systems and
Data Requirements Control List",

(c) These sections do not encompass
rights in computer software acquired
under GSA authorized ADP Schedule
Pricelist contracts. Such rights are
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governed by the terms of the GSA
contracts.

227.471 Definitions.

“Commercial computer software”, as
used in this subpart, means computer
goftware which is used regularly for
other than Government purposes and is
sold, licensed, or leased in significant
quantities to the general public at
established market or catalog prices.

“Computer”, as used in this subpart,
means a data processing device capable
of accepting data, performing prescribed
operations on the data, and supplying
the results of these operations; for
example, a device that operates on
discrete data by performing arithmetic
and logic processes on the data, or a
device that operates on analog data by
gerforming physical processes on the

ata.

“Computer data base”, as used in this
subpart, means a collection of data in a
form capable of being processed and
operated on by a computer.

“Computer program", as used in this
subpart, means a series of instructions
or statements in a form acceptable to a
computer, designed to cause the
computer to execute an operation or
operations. Computer programs include
operating systems, assemblers,
compilers, interpreters, data
management systems, utility programs,
sort-merge programs, and ADPE
maintenance/diagnostic programs, as
well as applications programs such as
payroll, inventory control, and
engineering analysis programs.
Computer programs may be either
machine-dependent or machine-
independent, and may be general-
purpose in nature or be designed to
satisfy the requirements of a particular
user.

“Computer software"”, as used in this
subpart, means computer programs and
computer data bases.

“Computer software documentation”,
as used in this subpart, means technical
data, including computer listings and
printouts, in human-readable form
which (a) documents the design or
details of computer software, (b)
explains the capabilities of the software,
or (c) provides operating instructions for
using the software to obtain desired
results from a computer.

“Data", as used in this subpart, means
recorded information, regardless of form
or method of the recording.

“Detailed manufacturing or process
data”, as used in this subpart, means
technical data necessary to enable
manufacture of end-items, components
and modifications, or to enable the
performance of processes.

“Developed", as used in this subpart,
means that the item, component, or
process exists and is workable. Thus,
the item or component must have been
constructed or the process practiced.
Workability is generally established
when the item, component or process
has been analyzed or tested sufficiently
to demonstrate to reasonable people
skilled in the applicable art that there is
a high probability that it will operate as
intended. Whether, how much, and what
type of analysis or testing is required to
establish workability depends on the
nature of the item, component, or
process, and the state of the art. To be
considered “developed”, the item,
component, or process need not be at
the stage where it could be offered for
sale or sold on the commercial market,
nor must the item, component or process
be actually reduced to practice within
the meaning of Title 35 of the United
States Code.

“Form, fit, or function data”, as used
in this subpart, means technical data
pertaining to items, components, or
processes for the purpose of identifying
sources, size, configuration, mating and
attachment characteristics, functional
characteristics and performance
requirements (e.g., specification control
drawings, catalog sheets, envelope
drawings, qualification requirements,
etc.).

“Government purposes license rights",
as used in this subpart, means rights to
use, duplicate, or disclose technical data
(or in the SBIR Program only computer
software), in whole or in part and in any
manner, for Government purposes only,
and to have or permit others to do so for
Government purposes only. Government
license rights include purposes of
competitive procurement but do not
grant to the Government the right to
have or permit others to use technical
data (or the SBIR Program only
computer software) for commercial
purposes.

“Limited rights”, as used in this
subpart, means rights to use, duplicate,
or disclose technical data, in whole or in
part, by or for the Government, with the
express limitation that such technical
data shall not, without the written
permission of the party asserting limited
rights, be: released or disclosed in whole
or in part outside the Government; used
in whole or in part by the Government
for manufacture, or in the case of
computer software documentation, for
preparing the same or similar computer
software; or used by a party ather than
the Government, except when:

(a) Release, disclosure, or use is
necessary for emergency repair or
overhaul; provided that such release,
disclosure, or use thereof outside the

Government shall be made subject to a
prohibition against further use, release,
or disclosure, and that the party
asserting limited rights be notified by
the contracting officer of such release,
disclosure, or use; or

(b) Release or disclosure of to a
foreign government, that is in the
interest of the United States and is
required for evaluational or
informational purpose under the
conditions of (a] above, except that such
release or disclosure may not include
detailed manufacturing or process data.

“Private expense", as used in this
subpart, means that the cost of
development has not been paid in whole
or in part by the Government and that
such development was not required as
an element of performance under a
Government contract or subcontract;
provided, however, independent
research and development and bid and
proposal costs are deemed to be at
private expense.

“Restricted rights", as used in this
subpart, means rights that apply only to
computer software, and include, as a
minimum, the right to—

(a) Use computer software with the
computer for which or with which it was
acquired, including use at any
Government installation to which the
computer may be transferred by the
Government;

(b) Use computer software with a
backup computer if the computer for
which or with which it was acquired is
inoperative;

(c) Copy computer programs for
safekeeping (archives) or backup
purposes; and

(d) Modify computer software, or
combine it with other software, subject
to the provision that those portions of
the derivative software incorporating
restricted rights software are subject to
the same restricted rights.

In addition, restricted rights include any
other specific rights not inconsistent
with the minimum rights in (a)-{d) above
that are listed or described in a contract
or described in a license or agreement
made a part of a contract.

“Technical data"”, as used in this
subpart, means recorded information,
regardless of the form or method of the
recording of a scientific or technical
nature (including computer software
documentation). Such term does not
include computer software or data
incidental to contract administration,
such as financial and/or management
information.

“Unlimited rights”, as used in this
subpart, means rights to use, duplicate.
release, or disclose, technical date or
computer software in whele or in part.
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in any manner and for any purpose
whatsoever, and to have or permit
others to do so.

“Unpublished”, as used in this
subpart, means that technical data or
computer software has not been
released to the public nor been
furnished to others without restriction
on further use or disclosure. For the
purpose of this definition, delivery of
other than unlimited rights technical
data or computer software to or for the
Government under a contract does not,
in itself, constitute release to the public.

227.472 Acquisition policy for technical
data and rights in technical data.

227.472-1 General.

The acquisition of technical data and
the rights to use such data requires a
balancing of competitive interests.

(a) The Government's interests. The
Government has extensive needs for
many kinds of technical data and the
rights to use such data. Its needs may
well exceed those of private commercial
customers. For defense purposes,
millions of separate equipment and
supply items, ranging from standard to
unique types, must be acquired,
operated, and maintained, often at
points remote from the source of supply.
Functions requiring varied kinds of
technical data include training of
personnel, overhaul and repair,
cataloging, standardization, inspection
and quality control, packaging, and
logistics operations. Technical data
resulting from research and
development and production contracts
must be obtained, organized and
disseminated to many different users.
Finally, the Government must make
technical data widely available in the
form of contract specifications in the
interest of increasing competition,
lowering costs, and providing for
mobilization by developing and locating
alternate sources of supply and
manufacture,

(b) The contractor’s interest,
Commercial and non-profit
organizations have property rights and a
valid economic interest in technical data
pertaining to items, components, or
processes which they have developed.
Such technical data is often closely held
in the commercial sector because its
disclosure to competitors could
jeopardize the competitive advantage it
was developed to provide. Public
disclosure of such technical data can
cause serious economic hardship to the
originating company and would not be
in the interest of the United States in
encouraging innovation as well as
éncouraging contractors to develop at

private expense items, components, or
processes for use by the Government.

(c) The balancing of interests. (1)
There is no necessary correlation
between the Government's need for
technical data and a contractor's
economic interest therein. However, in
balancing the Government's
requirements for technical data against
a contractor's interest in protecting its
technical data, there may be a
considerable identity of interest. This is
particularly true in the case of
innovative contractors who can best be
encouraged to develop at private
expense items of military usefulness
where their rights in such items are
scrupulously protected.

(2) It is equally important that the
Government foster successful
contractual relationships and encourage
a ready flow of data essential to
Government needs by confining its
acquisitions of technical data to cases of
actual need. Certainly the Government
must not be barred from bargaining and
contracting to obtain the technical data
that it needs, even though that technical
data may not be disclosed in
commercial practice. Moreover, when
the Government pays for research and
development work which produces new
knowledge, products, or processes, it
has an obligation to foster technological
progress through wide dissemination of
the new and useful information derived
from such work and where practicable
to provide competitive opportunities for
supplying the new products and utilizing
the new processses.

(3) At the same time, acquiring,
maintaining, storing, retrieving,
protecting and distributing technical
data in the vast quantities generated by
modern technology is costly and
burdensome for the Government. For
this reason alone, it is necessary to
control closely the extent and nature of
technical data acquisition. Such control
is also necessary to ensure Government
respect for its contractors’ economic
interest in technical data relating to
their privately developed items.

227.472-2 Establishing minimum
Government needs,

It is the policy of the Department of
Defense to obtain only such minimum
technical data and data rights as are
essential to meet Government needs.
Consideration shall be given to such
factors as: whether or not the item,
component, or process will be
competitively acquired; whether repair
and overhaul work will be contracted
out or serviced in-house; whether the
repair or replacement parts will be
commercial items, or acquired by form,
fit or function data, performance

specifications, or by detailed
engineering drawings. Once the
Government's technical data needs are
properly established, the appropriate
technical data rights to meet those
needs can be identified. Whether the
Government already has or will need to
acquire the necessary rights in the
technical data or will need to consider
alternate procurement procedures, will
depend on either the category of the
data or whether the items, component,
or process was developed exclusively
with Government funds, exclusively at
private expense, or in part with
Government funds and in part at private
expense (see 227.472-5). In deciding how
to acquire such data and data rights, or
how to otherwise achieve the
Government’s purposes, it is the policy
of the Department of Defense to use
procedures that are the least intrusive
on the contractor's economic interests
as is practicable. (See Subpart 217.72 for
additional guidance.)

227.472-3 Early identification.

In order to determine what minimum
technical data and data rights to obtain
in each acquisition, it is necessary for
the Government to identify its various
uses of and needs for technical data as
early as is practicable in the acquisition
of any item, component, or process.
Such identification should be made
before contract award or, for major
weapons systems, prior to entering Full
Scale Development. It is also important
that contractors be required to provide
early identification of any technical data
that they intend to deliver with any
restrictions on its use.

227.472-4 Statutory prohibitions.

In accordance with 10 U.S.C.
2320(a)(2)(F), a contractor or
subcontractor (or a prospective
contractor or subcontractor) may not be
required, as a condition of being
responsive to a solicitation or as a
condition for the award of a contract, to
sell or otherwise relinquish to the .
United States any rights in technical
data beyond those to which the
Government is entitled under 10 U.S.C.
2320(a)(2) (C) and (D). It is permissible,
however, to consider in the evaluation
of offers such factors as the impact on
life cycle costs of limitations on the
Government's ability to use or disclose
the technical data. Further, nothing
prohibits the Government from mutually
agreeing with the contractor or a
subcontractor to provide the
Government with greater rights than it
would normally be entitled to, for a fair
and reasonable price. This price may be
expressed in terms of a lump sum fee,
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royalty fees, or other consideration
depending upon the terms and
conditions negotiated (e.g. a licensing
agreement.)

9227.472-5 Standard rights in technical
data.

The three categories of standard rights
in Technical Data are Limited Rights,
Government Purpose License Rights and
Unlimited Rights. The standard rights to
which the Government is entitled are
determined as follows:

(a) If the Government has funded or
will fund the entire development of the
item, component, or process, then the
Government is entitled to and will
normally obtain unlimited rights in the
technical data.

(b) If the Government has funded or
will fund a part of the development of
the item, component, or process, then
the Government is entitled to unlimited
rights in the technical data. However,
the Government should not acquire
more data rights than it needs.
Therefore, unless the contracting officer
determines, during the identification of
needs process, that unlimited rights are
required, the Government will obtain
Government Purpose License Rights if
the contractor has or will contribute
more than 50 percent of the development
cost of the item, component, or process,
or if the contractor is a small business
firm or nonprofit organization that
agrees to commercialize the technology.
(Note: The requirement to
commercialize the technology, as
delineated in this paragraph and in
227.472-7, exists because in agreeing to
less than unlimited rights, the
Government establishes a proprietary
interest for the contractor and assumes
an administrative burden to safeguard
this interest. Further, by encouraging
commercialization, the Government
intends to promote wider application of
such technologies.) The Government will
normally obtain unlimited rights in all
other cases. However, if the contractor
is a large business whose share of
development cost has not exceeded or
will not exceed 50 percent, the
contracting officer should give
consideration to obtaining less than
unlimited rights as provided in 227.472~
7.

(c) If the item, component, or process
is developed by a contractor or
subcontractor exclusively at private
expense, the Government is entitled to
limited rights. Such data must be
unpublished and identified as limited
rights data. However, if the Government
determines that it needs rights in
technical data greater than limited
rights, the contracting officer may
negotiate, pursuant to 227.472-6, with a

contractor or subcontractor to acquire
additional rights necessary to meet the
Government's needs, provided that the
additional rights are necessary to
enhance competition by developing
alternative sources of supply and
manufacture. As an alternative, the
contracting officer may consider
alternate proposals from the contractor
or subcontractor to enhance
competition.

(d) Notwithstanding (a), (b), and (c)
above, the Government is entitled to
unlimited rights in the technical data in
the following categories:

(1) Technical data prepared or
required to be delivered under any
Government contract or subcontract and
constituting corrections or changes to
Government-furnished data;

(2) Form, fit or function data
pertaining to end-items, components, or
processes, prepared or required to be
delivered under any Government
contract or subcontraet;

(3) Manuals or instructional materials
(other than detailed manufacturing or
process data) prepared or required to be
delivered under a Government contract
or subcontract necessary for
installation, operation, maintenance, or
training purposes; and

(4) Technical data which is otherwise
publicly available or has been released
or disclosed by the contractor or
subcontractor without restriction on
further release or disclosure.

227.472-6 Policy for obtaining greater
rights in technical data.

If the Government determines that it
needs rights in technical data greater
than limited rights, the contracting
officer may negotiate with a contractor
or subcontractor to acquire the
additional rights necessary to meet the
Government's needs, provided that the
additional rights are necessary to
develop alternative sources of supply
and manufacture (see 227.473-2). As an
alternative to acquiring additional
rights, the contracting officer may
consider other proposals from the
contractor or subcontractor as to how to
achieve the same objectives (e.g. see
227.474).

227.472-7 Waiving unlimited rights in
technical data.

In those cases under 227.472-5 where
the Government would normally obtain
unlimited rights, the Government may
agree to waive these unlimited rights,
provided that, in accordance with 10
U.S.C. 2320(a){2)(G)(ii), the United
States receives, as a minimum, a
royalty-free license to use, release, or
disclose the data for purposes of the
United States, including purposes of

competitive procurement (i.e.,
Government Purpose License Rights). In
considering whether to waive unlimited
rights, the contracting officer should
consider substantial contributions by
the contractor to the development of the
item, compenent or process even though
such contributions do not exceed 50
percent. Also, the contracting officer
should consider, where appropriate,
such factors as unique contractor
qualifications or expertise contributing
to the configuration management or
development of the item, component or
process. However, such lesser rights
may only be obtained under this
paragraph after a determination by the
contracting officer that the Government
does not need unlimited rights and if the
contractor agrees to commercialize the
technology.

227.472-8 Subcontracts.

It is the policy of the Department of
Defense that prime contractors and
higher-tier subcontractors shall not use
their power to award subcontracts as
economic leverage to acquire rights in
the technical data of their
subcontractors for themselves.
Accordingly, a subcontractor, who
would have the right pursuant to
227.472-5 to furnish technical data with
limited rights, may furnish such limited
rights data directly to the Government
rather than through the prime
contractor.

227.473 General procedures.

227.473-1 Early identification of
Government rights.

(a) Prenotification of limitations on
Government rights. In order for the
Government to make informed
judgments concerning the competitive
reprocurement potential of items,
components, processed, or computer
software developed at private expense
that an offeror intends to deliver under a
resultant contract, offerors shall identify
to the maximum practicable extent in
their responses to solicitations such
privately developed items, components,
processes, or computer software and the
technical data which they:

(1) Intend to deliver with limited or
restricted rights;

(2) Intend to deliver with Government
Purpose License Rights; or

(3) Have not yet determined if such
rights should apply.

If delivery of technical data under a
resultant contract is expected, the
provision at 252.227-7035,
Prenotification of Rights in Technical
Data, shall be included in the
solicitation. If an offeror asserts other
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than unlimited rights to any technical
data in its proposal responding to this
requirement, Government failure to
object to or reject any such assertion
shall not be construed to constitute
agreement to any such data rights
assertion. Offerors will furnish, at the
written request of the contracting
officer, evidence supporting any such
assertion. The contracting officer may
enter into an agreement with the
contractor that the Government is
entitled to Government Purpose License
Rights or limited rights (See paragraph
b(1)(i) and b(2)(ii) of the clause af
252.227-7013). The contracting officer
should not request supporting evidence
unless the Government intends to enter
into an agreement.

(b) Notification of limitations on
Government rights, Because continuing
information is needed under a contract
about a contractor's intention to use in
the performance of the contract any
items, components, processes, or
computer software for which technical
data or computer software would be
subject to other than unlimited rights,
the contractor will be required to advise
the contracting officer of this fact
promptly prier to committing to the use
of the privately developed item,
component, or process. If possible, the
schedule shouid indicate the specific
areas to which limited or restricted
rights are of concern, and the notice
requirements should only address those
areas.

(1) Under the clause at 252.227-7013,
the contractor is not required to advise
the contracting officer as to items,
components, processes, or computer
software for which notice was
previously given in the same contract
pursuant to the prenotification
procedure, or with respect to standard
commercial items that are manufactured
by more than one source of supply. Also,
the contractor need not obtain
contracting officer approval to use any
llem, compenent, Process, or computer
software in the performance of the
contract. If Government control on the
contractor's use of privately developed
ltems, components, processes, or
computer software is desired, special
Provisions must be included in the
contract.

(2) Subsequent to contractor
notification, if the contracting officer
agrees that certain technical data would
be subject to other than unlimited rights,
the contracting officer may then decide
to negotiate for a licensing arrangement,
the purchase of additional rights, or to
adopt another suitable alternative. Such
alterpatives may include modifying the
Specifications so as not to require (but

see 227,472-4) use of the privately
developed items, components,
processes, or computer software.

227.473-2 Procedures for obtaining
greater rights in technical data.

(a) In accordance with 227.472-8, the
Government may obtain greater rights or
options for such rights in any technical
data pertaining to items, components, or
processes developed exclusively at
private expense for which the
Government would otherwise only be
entitled to limited rights. These greater
rights may be obtained by negotiation of
a lump sum fee, royalty, or other
consideration, and where appropriate,
should also include access to such
technical assistance as may be
necessary to qualify additional sources.
These negotiations may be conducted
either by the Government, or upon
Government request by the prime
contractor or higher-tier subcontractor.
However, refusal to negotiate by a
contractor or subcontractor shall not
constitute the basis for disqualification
for award of a contract or subcontract
(See 227.472-4). Such greater rights shall
be stated in the contract schedule as a
separate item with a specific price and
shall not be obtained under this
paragraph unless it is determined after a
finding upon a documented record

at—

(1) There is a need or requirement for
disclosure of such technical data outside
the Government for purposes such as for
reprocurement or evaluation of the item,
component, or process to which the
technical data pertains; and

(2) If the specific rights obtained are
for reprocurement, then the anticipated
net savings in competitive
reprocurements from additional sources
will likely exceed the acquisition cost of
the technical data and rights therein,

(b) In contracts for major systems or
major subsystems, it may be in the best
interest of the Government to acquire
repair parts of components directly from
a subcontractor, rather than obtaining
greater rights in technical data. In such
cases, the clause at 252.227-7017, Rights
in Technical Data—Major System and
Subsystem Contracts, may be used.
Also, the Government's right to
purchase such items directly from
subcontractors shall be without the
payment of any fee or royalty by the
Government or subcontractor for the use
of the prime contractor’s technical data.

227.473-3 Certifications.

(a) The provision at 252.227-7028,
Requirement for Technical Data
Certification, shall be included in a
solicitation that may result in a
negotiated contract when information is

needed to establish whether an offeror
has delivered or is obligated to deliver
to the Government under any contract
or subcontract the same or substantially
the same technical date included in the
offer (see 215.406 and FAR 15.406-5(a)).
This solicitation provision requires the
offeror to submit with the offer a
certification as to whether the same or
substantially the same technical data
that is included in the offer has been
delivered or is obligated to be delivered
to the Government under any contract
or subcontract. If so, the offeror will be
required to identify one such contract or
subcontract under which such technical
data was delivered or will be delivered,
and the place of such delivery.

(b) If technical data is required to be
delivered under a contract, the clause at
252.227-7036, Certification of Technical
Data Conformity, shall be included in
solicitations and any resultant contract.
The clause requires the contractor to
certify in writing that, to the best of its
knowledge and belief, technical data
delivered under the contract is complete,
accurate, and complies with all
requirements of the contract. The clause
states that technical data deliverable
under the contract may be reviewed by
the Government both before and after
Government acceptance. The clause
also contains some illustrative examples
of such reviews.

227.473-4 Marking and identification
requirements.

(a) Technical data delivered to the
Government pursuant to any contract
requirement shall be marked in
accordance with 252.227-7029 with the
number of the prime contract, and the
name of the contractor and any
subcontractor who generated the
technical data. Each piece of technical
data submitted with other than
unlimited rights shall also be marked
with—

(1) The authorized restrictive legend;
and

(2) An indication (for example, by
circling underscoring, or a note) of that
portion of the piece of technical data to
which the legend is applicable. The
Government shall include such
identifying markings on all
reproductions thereof,

(b) The contractor has the
responsibility to assure that no
restrictive markings are placed on
technical data except in accordance
with the “Rights in Technical Data and
Computer Software" clause at 252.227—
7013. Copyright notices as specified in
Title 17 United States Code, Sections
401 and 402, are not considered
“restrictive markings". When the clause




12396

Federal Register / Vol. 52, No. 73 / Thursday, April 16, 1987 | Rules and Regulations

at 252.227-7013, “Rights in Technical
Data and Computer Software", is
required, the clause at 252.227-7018,
“Restrictive Markings on Technical
Data", shall also be included in the
contract. The contractor's procedures
required by this clause shall be
reviewed by the Contract
Administration Office. In addition to the
rights afforded to the Government by
the clause at 252.227-7018, "Restrictive
Markings on Technical Data", the
following actions are available to ensure
proper marking of technical data:

(1) Failure to establish, maintain and
follow such marking procedures may be
deemed to render technical data
nonconforming and subject to FAR
Section 46.102 and to withholding of
payments under the “Technical Data—
Withholding of Payments" clause.

(2) When a pre-award survey is
requested by the purchasing office, the
review shall include as an item of
special inquiry an examination of the
prospective contractor's procedures for
complying with the “Restrictive
Markings on Technical Data" clause.

(3) The contractor's procedures for
complying with the “Restrictive
Markings on Technical Data" clause
shall be reviewed when holding post-
award conferences pursuant to FAR Part
42.

(c) Unmarked or improperly marked
technical data. Pursuant to the
Validation Procedures of 227.473-5 and
the clause at 252.227-7037, “*Validation
of Restrictive markings on Technical
Data", the Government has the right to
require the contractor or subcontractor
to furnish sufficient evidence to justify
the propriety of any restrictive markings
used by the contract or subcontract.
Technical data received without a
restrictive legend shall be deemed to
have been furnished with unlimited
rights. However, within six months after
delivery of such data, the contractor
may request permission to place
restrictive markings on such data at its
own expense and the Government may
so permit if the contractor—

(1) Demonstrates that the omission of
the restrictive marking was inadvertent;

(2) Justifies that the use of the
markings is authorized; and

(3) Relieves the Government of any
liability with respect to the use or
disclosure of such technical data.

(d) If technical data is received with
restrictive markings which the
Government believes are not justified,
the Government will nevertheless honor
the restrictive legend until the issue is
resolved in accordance with the
Validation procedures.

(e) If technical data which the
contractor is authorized by the contract

to furnish with restrictive markings is
received with non-conforming markings,
the technical data shall be used
according to the proper restriction, and
the contractor shall be required by
written notice to correct any such
markings to conform with those
specified in the contract. If the
contractor fails to correct the markings
within 60 days after notice, Government
personnel may correct the markings at
the contractor's expense, notify the
contractor in writing, and will thereafter
use the technical data accordingly.

227.473-5 Validation of restrictive
markings on technical data.

(a) Policy and Procedures.—(1)
General. 10 U.S.C. 2321 sets forth rights
and procedures pertaining to the
validation of restrictive markings
asserted by contractors and
subcontractors on the use, duplication,
or disclosure by the Government and
others of technical data delivered under
contracts or subcontracts for supplies or
services. 10 U.S.C. 2320 provides
authority for the Department of Defense
to establish remedies when data
delivered or made available under a
contract is found to not satisfy the
requirements of the contract (e.g.,
contains unjustified or non-conforming
restrictive legends). The Government
may review the validity of any
restriction on technical data, delivered
or to be delivered under a contract,
asserted by the contractor or
subcontractor. Such review should be
accomplished, if possible, before
acceptance of the technical data. During
the period within three years of final
payment on a contract or within three
years of delivery of the technical data to
the Government, whichever is later, the
contracting officer may review and
make a written determination to
challenge the restriction. The
Government may, however, challenge a
restriction on the release, disclosure or
use of technical data at any time if such
technical data (i) is publicly available;
(ii) has been furnished to the United
States without restriction; or (iii) has
been otherwise made available without
restriction. Whenever the contracting
officer finds it appropriate to question
the validity of restrictive markings on
data provided by contractors or
subcontractors, the contracting officer
shall follow the procedures set forth
below. Only the contracting officer's
final decision resolving a formal
challenge by sustaining the validity of a
restrictive marking constitutes
“yalidation" as addressed in 10 U.5.C.
2321. A decision by the Government, or
a determination by the contracting
officer, to not challenge the restrictive

marking or asserted restriction shall not
constitute “validation.

(2) Prechallenge request for
information. (i) Prior to making a written
determination to challenge, and to
assure that the formal challenge process
is not unduly or prematurely invoked,
the contracting officer should request
the contractor or subcontractor to
furnish information explaining the basis
for any restriction asserted by the
contractor or subcontractor on the right
of the United States or others to use
technical data developed, delivered, or
to be delivered, under a contract. In this
regard, if the information provided is
incomplete, the contracting officer may
request the contractor or subcontractor
to furnish additional information in the
records of, or otherwise in the
possession of or available to, the
contractor or subcontractor to justify the
validity of the restrictive marking (e.g., a
statement of facts accompanied by
supporting documentation). Such
requests from the contracting officer
should be in writing and should state a
reasonable time for submission of the
required data.

(i) The contracting officer should also
request information and advice from the
cognizant Government activity having
interest in, or control of, the data
regarding the validity of the markings. If
the contracting officer receives advice
that the validity of restrictive markings
on technical data is questionable, the
contracting officer shall request that the
individual or office raising the question
provide written rationale for the
assertion.

(iii) If the contracting officer, after
reviewing the information provided
pursuant to paragraphs (a)(2) (i) and (ii)
above, or any other available
information, determines that reasonable
grounds exist to question the current
validity of a restrictive marking, and
that continued adherence to the marking
would make impracticable subsequent
competitive acquisition of the item,
component, or process to which the
technical data relates, the contracting
officer shall proceed in accordance with
paragraph (a)(3) of this section. If, when
requesting information under paragraph
(a)(2)(i) above, the contractor or
subcontractor fails to respond to the
contracting officer’s written request
within a reasonable period, the
contracting officer shall proceed in
accordance with paragraph (a)(3) of this
section.

(3) Challenge. (i) If the contracting
officer determines that a challenge to
the restrictive marking is warranted, the
contracting officer shall promptly send 2
written challenge notice to the
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contractor or subcontractor. The
contracting officer’s determination to
challenge shall be in writing and shall
be made within the three-year period
cited in paragraph (a)(1) above. The
challenge to the restrictive legend shall
be issued by the contracting officer in a
written notice, to the contractor
asserting the marking, that shall:

(A) State the speci%c grounds for
challenging the asserted restrictions:

(B) Require a response within 60 days
justifying and providing appropriate
evidence as to the current validity of the
asserted restriction;

(C) State that a DoD contracting
officer's final decision, issued pursuant
to paragraph (f) of the clause at 252.227—
7037, sustaining the validity of a
restrictive marking identical to the
asserted restriction, within the three-
year period preceding the challenge,
shall serve as justification for the
asserted restriction if the validated
restriction was asserted by the same
contractor or subcontractor (or any
licensee of such contractor or
subcontractor) to which such notice is
being provided;

(D) State that a response will be
considered a claim within the meaning
of the Contract Disputes Act of 1978 and
must be certified in the form prescribed
in FAR 33,207, regardless of dollar
amount; and

(E) State that failure to respond to the
challenge notice may result in the
issuance of a final determination
pursuant to paragraph (e) of the clause
at 252.227-7037.

(ii) The contracting officer shall
extend the time for response as
appropriate if the contractor or
subcontractor submits a written request
showing the need for additional time to
prepare a response.

(i) Any written response from the
contractor or subcontractor shall be
considered a claim within the meaning
of the Contract Disputes Act of 1978 (41
U.S.C. 601 et seq.), and must be certified
in the form prescribed by FAR 33.207,
regardless of dollar amount.

(iv) If a contractor or subcontractor
has received challenges to the same
restrictive markings from more than one
Contracting officer, the contractor or
subcontractor is to notify each
contracting officer of the existence of
more than one challenge. This notice
shall also indicate which unanswered
challenge was received first in time by
the Contractor or subcontractor. The
contracting officer whe initiated the first
in time unanswered challenge is the
Contracting officer who will take the
lead in establishing a schedule for the
resolution of the challenge to the
restrictive markings. This contracting

officer shall coordinate with all the
other contracting officers, formulate a
schedule for responding to each of the
challenge notices, and distribute such
schedule to all interested parties (all
appropriate contracting officers and
contractors and subcontractors). The
schedule shall provide to the contractor
or subcontractor a reasonable
opportunity to respond to each
challenge notice, All parties will be
bound by this schedule.

(4) Final decision—(i) Final decision
when contractor or subcontractor
responds. If the contractor or
subcontractor fails to respond to the
challenge notice, the contracting officer
will then issue a final decision, under
the Disputes clause at FAR 52.233-1,
that the restrictive markings are not
valid and that the Government will
either strike or ignore the invalid
restrictive markings. This final decision
shall be issued as soon as possible after
the expiration of the time period of
(a)(3)(i) or (ii) above. Following the
issuance of the final decision, the
contracting officer will comply with the
procedures in paragraph (a)(4)(ii}(B} (2)
through (5) below.

(ii) Final decision when contractor or
subcontractor responds. (A) If, after
reviewing the response from the
contractor or subcontractor, the
contracting officer determines that the
contractor or subcontractor has justified
the validity of the restrictive marking,
the contracting officer shall issue a final
decision to the contractor or
subcontractor sustaining the validity of
the restrictive marking, and stating that
the Government will continue to be
bound by the restrictive markings. This
final decision shall be issued within 60
days after receipt of the contractor’s or
subcontractor's response to the
challenge notice, or within such longer
period that the contracting officer has
notified the contractor or subcontract of
the longer period that the Government
will require, The notification of a longer
period for issuance of a final decision
will be made within 60 days after
receipt of the response to the challenge
notice.

(B)(7) If, after reviewing the response
from the contractor or subcontractor, the
contracting officer determines that the
validity of the restrictive marking is not
justified, the contracting officer shall
issue a final decision to the contractor
or subcontractor in accordance with the
Disputes clause at FAR 52.233-1.
Notwithstanding paragraph (e) of the
Disputes clause, the final decision shall
be issued within 60 days after receipt of
the contractor's or subcontractor's
response to the challenge notice, or
within such longer period that the

contracting officer has notified the
contractor or subcontractor of the longer
period that the Government will require.
The notification of a longer period for
issuance of a final decision will be made
within 60 days after receipt of the
response to the challenge notice. Such a
final decision shall advise the contractor
or subcontractor of the rights of appeal
under the Contract Disputes Act.

(2) The Government will continue to
be bound by the restrictive marking for
a period of 90 days from the issuance of
the contracting officer's final decision
under (a){4)(ii)(B)(2) of this section. The
contractor or subcontractor, if it intends
to file suit in the United States Claims
Court, must provide a notice of intent to
file suit to the contracting officer within
90 days from the issuance of the
contracting officer's final decision under
(a)(4)(ii)(B)(2) of this section. If the
contractor or subcontractor fails to
appeal, file suit, or provide a notice of
intent to file suit to the contracting
officer within the 90-day period, the
Government may cancel or ignore the
restrictive markings, and the failure of
the contractor or subcontractor to take
the required action constitutes
agreement with such Government
action,

(3) The Government will continue to
be bound by the restrictive marking
where a notice of intent to file suit in the
United States Claims Court is provided
to the contracting officer within 90 days
from the issuance of the final decision
under (a)(4)(ii)(B)(2) of this section. The
Government will no longer be bound
and may strike or ignore the restrictive
markings if the contractor or
subcontractor fails to file its suit within
one year after issuance of the final
decision. Notwithstanding the foregoing,
where the head of an agency
determines, on a nondelegable basis,
that urgent or compelling circumstances
significantly affecting the interest of the
United States will not permit waiting for
the filing of a suit in the United States
Claims Court, the agency may, following
notice to the contractor or
subcontractor, authorize release or
disclosure of the technical data. In
appropriate circumstances, use of a non-
disclosure agreement may be
considered. Such agency determination
may be made at any time after the
issuance of the final decision and will
not affect the contractor’s or
subcontractor's right to damages against
the United States where its restrictive
markings are ultimately upheld or to
pursue other relief, if any, as may be
provided by law.

(4) The Government will be bound by
the restrictive marking where an appeal




12398

Federal Register / Vol. 52, No. 73 / Thursday, April 16, 1987 / Rules and Regulations

or suit is filed pursuant to the Contract
Disputes Act until final disposition by
an agency Board of Contract Appeals or
the United States Claims Court,
Notwithstanding the foregoing, where
the head of an agency determines, on a
nondelegable basis, that urgent or
compelling circumstances significantly
affecting the interest of the United
States will not permit awaiting the
decision by such Board of Contract
Appeals or the United States Claims
Court, the agency may, following notice
to the contractor or subcontractor,
authorize release or disclosure of the
technical data. In appropriate
circumstances, use of a non-disclosure
agreement may be considered. Such
agency determination may be made at
any time after issuance of the final
decision and will not affect the
contractor's or subcontractor's right to
damages against the United States
where its restrictive markings are
ultimately upheld or to pursue other
relief, if any, as may be provided by
law.

(5) Appeal or suit. (i) If the contractor
or subcontractor appeals or files suit
and if upon final disposition the
contracting officer’s decision is
sustained, the restrictive markings on
the technical data shall be cancelled,
corrected, or ignored. If, upon final
disposition, it is found that the
restrictive marking was not
substantially justified, the contracting
officer shall determine the cost to the
Government of reviewing the restrictive
marking and the fees and other
expenses incurred by the Government in
challenging the marking. The contractor
is then liable to the Government for
payment of these costs unless the
contracting officer determines that
special circumstances would make such
payment unjust.

(ii) If the contractor or subcontractor
appeals or files suit and if, upon final
disposition, the contracting officer's
decision is not sustained, the
Government shall continue to be bound
by the restrictive markings.
Additionally, if the challenge by the
Government is found not to have been
made in good faith, the Government
shall be liable to the contractor or
subcontractor for payment of fees or
other expenses incurred by the
contractor or subcontractor in defending
the validity of the marking.

(6) Privity of contract. These
procedures for reviewing the validity of
restrictive markings on technical data
do not create or imply a privity of
contract between the Government and
subcontractors.

227.473-6 Remedies for noncomplying
technical data.

(a) The Government may suffer injury
when data required to be delivered or
made available under a contract is
incomplete, inadequate, or fails to
satisfy established requirements. The
contracting officer shall consider all
available remedies to the Government
including, but not limited to, reduction of
progress payments, withholding,
termination, and decrease in contract
price or fee. The contracting officer shall
consult with counsel, as appropriate, to
foster selection of a suitable remedy.

227.473-7 Non-disclosure agreements.

Technical data obtained with rights
other than unlimited shall not be
released outside the Government unless
the recipient of the data agrees to sign
the non-disclosure and/or non-use
agreement consistent with the
conditions of the restrictive rights.
Normally, non-disclosure agreements
should be provided by the contractor or
subcontractor asserting the restrictive
rights. However, such agreements must
not be used to impose unreasonable
constraints on the ability of other
contractors to gain access to the
technical data in order to compete for
Government contracts. Moreover, it
should be clearly stated in the
agreement that the Government shall
incur no liability for unauthorized use or
disclosure by any third party of any
such data.

227.474 Additional methods of obtaining
greater rights.

227.474-1 Direct licenses.

Direct licensing is another approach
to enhance competition in privately
developed items, components, or
processes. In this approach, an
acquisition strategy is use that calls for
a contractor to transfer data and
technology directly to another source.
While this approach has the advantage
of allowing the contractor to maintain
direct control over the use of its limited
rights data, it may not be useful when
the Government needs to maintain
direct control over the data to support
the competitive procurement. Such
direct licensing arrangements are most
useful in special situations such as in
leader company contracting in
accordance with FAR Subpart 17.4. For
this reason, direct licenses are generally
not appropriate for the acquisition of
items, components, or processes having
an estimated total acquisition cost of
less than $50 million of ROT&E funds or
$200 million of production funds.

227.474-2 Expiration of restrictive rights
legends.

(a) As an alternative to obtaining
greater rights in limited rights technical
data, the Government may negotiate a
time limitation during which limited
rights are applicable to such data. Time
limits shall be negotiated on a case-by-
case basis and shall balance the
contractor's economic interest in the
data with the Government's need for
competition and an enhanced defense
industrial base. The negotiation
objective will not exceed seven years.
At the expiration point, the Government
will normally obtain Government
purpose license rights.

(b) If it is agreed to establish a time
period for the expiration of limited rights
legends, the clause at 252.227-7013,
“Rights in Technical Data and Computer
Software”, and its Alternate I, shall be
included in solicitations and any
resultant contract. The time period, the
expiration date of the limited rights, and
the rights to be obtained by the
Government shall be specified in the
contract. Each piece of data furnished
under the contract with limited rights
shall be marked with the special legend
and expiration date set forth in
Alternate I to the basic clause at
252.227-7013, “Rights in Technical Data
and Computer Software"’

(c) If it is agreed that only a portion of
the limited rights data delivered under a
contract will be acquired with a time
period for the expiration of the special
legends, the contract shall specifically
identify that portion of the data, and
Alternate I to the basic clause at
252.227-7013, “Rights in Technical Data
and Computer Software", may be
appropriately modified to limit its
application only to that portion.

227.475 Other procedures.

227.475-1 Data requirements.

(a) The clause at 252.227-7031, Data
Requirements, shall be included in all
solicitations and contracts, except that
the clause need not be included in—

(1) Any contract, of which the
aggregate amount involved does not
exceed $25,000 and in any blanket
purchase agreement and purchase order
utilizing the DD Form 1155 (however, the
DD Form 1423 shall be used with orders
issued under a basic ordering
agreement);

(2) Any contract awarded to a
contractor outside the United States,
except those under Subpart 225.71,
Canadian Purchases;

(3) Any research or exploratory
development contract when reports are
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the only deliverable item(s) under the
contract;

(4) Any service type contract, when
the contracting officer determines that
the use of the DD Form 1423 {Contract
Data Requirements List] is impractical
for use with respect to records prepared
by a contractor in performing operation
and maintenance under the contract;

(5) Any contract under which
construction and architectural drawings
and specifications are the only
deliverable items;

(8) Any contract for commereial items
when the only deliverable data is such
an item, or would be packaged or
furnished with such items in accordance
with customary trade practices: or

(7) Any contract for items containing
material which, by virtue of its
potentially dangerous nature, requires
controls to assure adequate safety to life
and property, when the only deliverable
data is the Materials Safety Data Sheet
(MSDS) submitted in compliance with
Federal Standard 313A and the clause at
FAR 52.223-3, Hazardous Material
Identification and Material Safety Data,
and when such clause is included in the
conftract,

(b) The clause at 252.227-7031, Data
Requirements, states that the contractor
is required to deliver only the data items
listed on the DD Form 1423 and the data
items identified in and deliverable under
any contract clause of Subpart 252.2 and
FAR Subpart 52.2 made a part of the
contract.

(c) Other than the data items falling
within the exceptions set forth in
paragraph (a) above, and the data items
identified in and deliverable under any
contract clause of Subpart 252.2 and
FAR Subpart 52.2 made a part of the
contract, the requirement for delivery of
any data items under the contract can
be established only by listing the data
items on the DD Form 1423 (see Section
253.270). The clause at 252,227-7031,
Data Requirements, shall be inserted in
all contracts in which the DD Form 1423
is used. The DD Form 1423 need not be
used to list data or software
requirements in any of the contracts
falling within the exceptions set forth in
paragraph (a) above.

227.475-2 Deferred delivery and deferred
ordering.

(a) General. (1) Technical data and
computer software is expensive to
Prepare in the required form and to
maintain and update. Every effort,
therefore, should be made to avoid
placing a requirement upon a contractor
lo prepare and deliver technical data or
software unless the need is positively
determined. By delaying the delivery of
technical data or software until needed

for a specific purpose, storage
requirements within DoD of technical
data and computer software items are
reduced, the handling of technical data
and software superseded by updated
versions is greatly decreased, and the
purchase of technical data or software
which may become obsolete by pending
hardware changes is minimized.

(2) Economy in the purchase of
technical data and software and the
probability of greater currency may be
achieved by deferring the delivery, and
in some cases deferring the ordering, of
technical data or software until an
operational need is determined, or until
stability of design or production is
reached during contract performance.
The application of the deferred delivery
and deferred ordering principles, as
explained further, should be made only
after a careful evaluation on a case-by-
case basis of the anticipated operational
uses of technical data or computer
software and any other relevant
considerations. When it is expected that
technical data or computer software
may be required, but the precise need at
time of contracting has not been
determined, deferred ordering will be
used to avoid the cost of preparation but
allow the ordering of the technical data
or software at some point downstream
in contract performance should the need
arise. When the need but not the time of
delivery can be determined, deferred
delivery will be used. When deferred
delivery is used, it is expected that the
contractor will price the technical data
and software at the time of contracting
and incur the cost of preparation prior to
the call for delivery. Therefore, it is
important that deferred ordering rather
than deferred delivery be used where
the need for technical data or software
is doubtful. Whether the technique of
deferred delivery or deferred ordering is
used, the receipt of technical data or
software by the Government should be
scheduled to be in phase with a specific
and planned use of the technical data or
software.

(b) Deferred delivery refers to the
practice of timing the delivery of
technical data or computer software
specified in a contract to a firm,
operational need. This technique should
be used only when a technical data or
software requirement can be determined
at the time of contracting and therefore
is specified on the DD Form 1423, but the
time or place of delivery is not firm. The
dates for the delivery of data and
software should be scheduled to
coincide with the needs of the
Government. The contractor, however,
must be notified sufficiently in advance
of a delivery data to enable the
contractor to provide the technical data

or software in specified form on time.
Thus, in any contract the Government
may defer the delivery of all or any
portion of the technical data or
computer software specified in the
contract until actual need can be
economically determined. The
Government may require the contractor
to deliver any such data or software, or
portions thereof, at any time during the
performance of the contract or within
two years from either acceptance of all
items (other than data and software)
under the contract or termination of the
contract, whichever is later. However,
the contractor's obligation to deliver
technical data pertaining to any item
obtained from a subcontractor shall
cease two years after the date on which
it accepts the item. The Government's
rights in deferred delivery data and
software are as prescribed in the
contract under which the data or
software is to be delivered. When the
delivery of technical data or computer
software is to be deferred, the clause at
252.227-7026, “Deferred Delivery of
Technical Data or Computer Software”,
shall be included in the contract.

(c) Deferred ordering refers to
delaying the ordering of technical data
or computer software generated in the
performance of the contract until such
time as a need can be established and
the requirements can be specifically
identified for delivery under the
contract. In many instances it is difficult
to determine during solicitation and
negotiation stages exactly what data or
software is needed. The information
available at these stages may suggest
the need for some data or software but
further information may be needed to
identify the specific data or software
items. In such situations, and also when
it is desired to delay the ordering of
technical data or computer software
until such time as the production design
becomes firm, the clause at 252,227~
7027, Deferred Ordering of Technical
Data or Computer Software, is
appropriate. The requirement for
technical data or computer software
under these circumstances is not listed
on the DD Form 1423 until the specific
need is determined. Whenever the
clause at 252.227-7027, Deferred
Ordering of Technical Data or Computer
Software, is used, the clause at 252.227—
7013, Rights in Technical Data and
Computer Software, shall also be
included. When data or software items
are ordered, the delivery dates shall be
negotiated and the contractor shall be
compensated for converting the data or
software into the prescribed form, for
reproduction and delivery to the
Covernment. Compensation to the
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contractor shall not include the cost of
generating such data or software since it
was generated in the performance of
work for which the Government has
already agreed to pay the contractor.

227.475-3 Technical data—withhoiding of
payment.

(a) Timely delivery of technical data
is particularly important to the operation
and maintenance of equipment as well
as competitive procurement of follow-on
quantities of contract items and of items
broken out from an assembly or
equipment. The clause at 252.227-7030,
Technical Data—Withholding of
Payment, is designed to assure timely
delivery of technical data. The clause
permits a withholding not exceeding 10
percent of the total contract price or
amount, but the contracting officer may
specify a lesser amount in the contract if
circumstances warrant. A case-by-case
determination as to the amount to be
withheld shall be made by the
contracting officer after considering the
estimated value of the technical data to
the Government. No amount shall be
withheld when the failure to make
timely delivery arises out of causes
beyond the control and without the fault
or negligence of the contractor.

(b) Withholding action under
paragraph (b) of the clause should be
taken only when the contractor has
failed to make timely deliveries of
acceptable technical data on other
contracts or if the contracting officer has
information which would cause the
contracting officer to anticipate late
delivery of technical data or delivery of
deficient technical data. The amount of
withholding should be based on the
estimated value of the technical data to
the Government.

227.475-4 Warranties of technical data.

The factors contained in Subpart
246.7, Warranties, shall be considered in
deciding whether to provide for
warranties of technical data delivered
under contracts calling for technical
data. The basic technical data warranty
clause is set forth at 252.246-7001,
Warranty of Data. There are two
alternates to the basic clause. The basic
clause and the appropriate alternate
should be selected in accordance with
section 246.708.

227.475-5 Delivery of technical data to
foreign governments.

As provided in the definition of
limited rights in section 227.471, limited
rights include the right of the
Government to deliver the technical
data to foreign governments as the
national interest of the United States
may require, subject to the same

limitations which the Government
accepts for itself. When the Government
proposes to make technical data subject
to limited rights available for use by a
foreign government, it will, to the
maximum extent practicable, give
reasonable notice thereof to the
contractor or subcontractor asserting the
rights in the technical data.

227.475-6 Contracts with foreign sources
tc be performed outside the United States.

Normally, the clause at 252.227-7032,
Rights in Technical Data and Computer
Software (Foreign), is used in
solicitations and contracts with foreign
sources, except that the clause shall not
be used in contracts for special works
(see section 227.476), contracts for
existing works (see section 227.477), or
contracts for Canadian purchases (see
Subpart 225.71, Canadian Purchases).
This clause should be inserted when the
Government is to acquire unlimited
rights in all technical data, including
reports, drawings and blueprints, and all
computer software, specified to be
delivered to the Government. The clause
at 252.227-7013, Rights in Technical
Data and Computer Software, shall be
inserted when the same rights are to be
obtained as would be obtained if
contracting with United States firms.
Notwithstanding paragraphs 227.403-
3(a) and 227.481-2(a), the clause may be
modified to meet the requirements
necessary for and peculiar to the foreign
acquisition; Provided, it agrees with the
policies and principles of sections
227.403-2 and 227.481.

227.475-7 Technical data reflecting
engineering changes.

A DD Form 1423 shall be included in
contracts which shall require delivery of
suitable revisions to technical data
provided under that or a predecessor
contract which are needed to portray
and take into account engineering
changes ordered under that contract that
affect form, fit, and function of items
specified in the contract. A delivery
schedule shall be indicated in the
contract for the revisions. Such revisions
need not be provided for, however, if the
contracting officer determines that there
is no requirement justifying their
purchase.

227.475-8 Publication for sale.

The paragraph of Alternate Il may be
added to the clause at 52.227-7013,
Rights in Technical Data and Computer
Software, for use in contacts for
research when the contracting officer
determines, in consultation with
counsel, as appropriate, that public
dissemination of a work, or certain
designated parts of a work, specified to

be delivered under the contract is in the
best interest of the Government and
would be facilitated by the Government
relinquishing its right to publish the
work for sale, or to have others publish
the work for sale on behalf of the
Government. This paragraph shall not
be used otherwise.

227.476 Contracts for acquisition of
special works.

(a) The clause at 252.227-7020, Rights
in Data—Special Works, shall be used
in all contracts for special works,
including technical data and computer
software, where ownership and control
by the Government is desired, for
example, in contracts—(1) primarily for
the production of audiovisual works
including motion pictures or television
recordings with or without
accompanying sound, or for the
preparation of motion picture scripts,
musical compositions, sound tracks,
translations, adaptations, and the like;
(2) for histories of the respective
Departments for services or units
thereof; (3) for works pertaining to
recruiting, morale, training, or career
guidance; (4) for surveys of Government
establishments; (5) for works pertaining
to the instruction or guidance of
Government officers and employees in
the discharge of their official duties; and
(6) primarily for production of technical
reports, studies, or similar documents.

(b) Contracts for audiovisual works
may include limitations in connection
with music licenses, talent releases, and
the like which are consistent with the
purpose for which the works are
acquired.

227.477 Contracts for acquisition of
existing works.

(a) Off-the-shelf acquisition of books
and similar items. Notwithstanding the
instructions of any other paragraphs in
this part, no contract clause contained in
this part need be included in contracts
for the separate, sole acquisition of data.
other than motion pictures, in the exact
form in which such material exists prior
to the initiation of a request for
acquisition (such as the off-the-shelf
acquisitions of existing products) unless
the right to reproduce such technical
data is an objective of the contract.

(b) Acquisition of existing audiovisual
works. (1) The clause at 252.227-7021,
Rights in Data—Existing Works, shall be
used in contracts exclusively for the
acquisition of existing motion pictures,
television recordings, or other
audiovisual works. The contract may set
forth limitations consistent with the
purposes for which the material covered
by the contract is being acquired.
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Examples of these limitations are—(i)
means of exhibition or transmission: (ii)
time; (iii) type of audience; and (iv)
geographical location. Paragraph (c) of
the clause should be modified to make
the indemnity coextensive with the
rights acquired under paragraph (b) of
the clause as limited by the contract.

(2) In contracts which call for the
modification of existing motion pictures,
television records, or other audiovisual
works through editing, translation, or
addition of subject matter, the clause at
252.227-7020, Rights in Data-Special
Wocliks, appropriately modified, shall be
used.

227.478 Architect-engineer and
construction contracts.

227.478-1 General.

This section sets forth policies,
procedures, implementing instructions,
solicitation provisions, and contract
clauses pertaining to data, copyrights,
and restricted designs unique to the
acquisition of construction and
architect-engineer services.

227.478-2 Acquisition and use of plans,
specifications, and drawings.

(a) Architectural designs and data
clauses for architect-engineer or
construction contracts.—(1) Plans and
Specifications and As-Bujlt Drawings.

(i) Except as provided in (a)(1)(ii) below,
insert the clause at 252.227-7022,
Government Rights (Unlimited), in
solicitations and contracts calling for
architect-engineer services or in
contracts for construction involving
architect-engineer services.

(if) When the purpose of a contract for
architect-engineer services or for
construction involving architect-
engineer services is to obtain a unique
architectural design of building, a
monument, or construction of similar
nature, which for artistic, aesthetic or
other special reasons the Government
does not want duplicated by anyone
else, the Government may desire to
acquire exclusive control of the data
pertaining to such design. In those cases
only where the contracting officer
determines for the foregoing reasons
that it is desirable to maintain exclusive
control over the design and data, the
clause at 252.227-7023, Drawings and
Other Data to Become Property of
Government, shall be used in
solicitation and contracts. If the contract
is for architect-engineer services, the
clause at 252.227-7022 shall be deleted
and the clause at 252.227-7023
substituted therefor. If the contract is for
construction involving architect-
engineer services, only the clause at
252.227-7023 shall be included.

(2) Shop drawings for construction, In
acquiring shop drawings for
construction, the Government shall
obtain the unlimited right to use and
reproduce such drawings, but shall not
exclude a similar right in the designer or
others. Accordingly, in solicitations and
contracts calling for delivery of such
drawings, insert the clause at 252.227~
7033, Rights in Shop Drawings.

227.478-3 Contracts for construction
supplies and research and development
work.

The solicitation provisions and
contract clauses in Subpart 227.4
relating to technical data, other data,
computer software, and copyrights and
prescribed for use in solicitation and
contracts for the acquisition of other
than construction or architect-engineer
services are applicable when the
acquisition is limited to either (a)
construction supplies or materials as
such, as distinguished from construction
as defined in FAR 36.102; (b)
experimental, developmental, or
research work, or test and evaluation
studies of structures, equipment,
processes, or materials for use in
construction; or (c) both. The right of the
Government and others to use,
duplicate, or disclose such technical
data, other data, or computer software
will be determined by the terminology of
the applicable clauses in the contracts
or the terminology of agreements
recited-in or made part of the contracts.

227.478-4 Mixed contracts.

When solicitations and resulting
contracts call for (a) supplies or
materials, (b) experimental,
developmental or research work, or (c)
both, in addition to either construction
or architect-engineer work, the
solicitation provisions and contract
clauses in Subpart 227.4 relating to
technical data, other data, computer
software, and copyrights and prescribed
for use in solicitations and contracts for
the acquisition of other than
construction or architect-engineer
services shall be included in such
solicitations and resultant contracts in
addition to the appropriate solicitation
provisions and contract clauses
prescribed for use in solicitations and
contracts for construction or architect-
engineer services. In such cases, the
solicitations and resulting contracts
shall clearly indicate which of the
solicitation provisions and contract
clauses apply only to the supplies or
materials being acquired, or to the
experimental, developmental, or
research work, or to both, and which of
the solicitation provisions and contract

clauses apply only to the construction or
architect-engineer work.

227.478-5 Approval of restricted designs.

(a) Specifications for construction
should allow for maximum latitude in
the use of various types of commercially
available products, materials,
equipment, or processes which will meet
objective Government requirements.
However, Government requirements
may necessitate, or the architect-
engineer may contemplate the use of
structures, products, materials,
equipment, or processes which are
available only from a sole source, In
such event, the architect-engineer
should report to the contracting officer
the items known to be sole source, and
the reasons therefor, and advise the
contracting officer of the extent to which
such items are considered necessary to
meet the Government's requirements.
This will make possible timely planning
and arrangements for the use of sole
source items, or where appropriate,
consideration of alternate items.

(b) This procedure is not intended to
restrict the use of patented or
copyrighted items, but is meant to give
the Government an opportunity to
consider whether the specifications
being drawn by the architect-engineer,
in regard to any one item, are
unnecessarily restricted, according to
objective Government requirements to a
single sole item. The procedure is
primarily for use in instances where the
proposed design is expected to be
conventional or standard and where the
design may be used in subsequent
acquisitions. For this purpose, the clause
at 252.227-7024, Notice and Approval of
Restricted Designs, may be inserted in
architect-engineer contracts.

227.479 Contracts awarded under Small
Business Innovation Research Program
(SBIR Program).

(a) Public Law 97-219, “Small
Business Innovation Development Act of
1982", requires certain agencies to
establish a Small Business Innovation
Research Program (SBIR Program). The
public law also includes terminology
providing for “retention of rights in data
generated in the performance of the
contract by the small business concern".
The Small Business Administration
(SBA) issued Policy Directive No. 65-01
on 19 November 1982 to provide policy
direction for the conduct of the Small
Business Innovation Research Programs
within the federal agencies. The Policy
directive was issued pursuant to the
authority contained in the public law.

(b) In the policy directive, the SBA in
essence recommended that, except for
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program evaluation, agencies should
protect technical data and computer
software generated under an SBIR
Program contract (funding agreement)
for a period of two years from the
completion of the contract under which
the technical data and computer
software were generated, unless the
agencies obtained permission to
disclose such data and software from
the contractor. The SBA also
recommended, that, effective at the
conclusion of the two-year period, the
Government shall have a royalty-free
license in the technical data and
computer software for Government use.
This license has been amended pursuant
to Public Law 99-500 and Public Law 99—
591 to specifically include the right to
use the technical data for competitive
procurement. The SBA further
recommended that the contractor, with
prior written permission of the
contracting officer, be afforded
ownership of copyright in technical data
and computer software generated under
an SBIR Program contract and that the
contractor be allowed to publish
(subject to national security
considerations, if any) such data and
software. The policy directive
considered it appropriate that the
Government should receive a royalty-
free license under any copyright and
that each publication should contain an
appropriate acknowledgement and
disclaimer statement.

(c) The clause at 252.227-7025, Rights
in Technical Data and Computer
Software (SBIR Program), incorporates
the coverage recommended by the SBA
policy directive and shall be included in
all contracts awarded under the SBIR
Program in which technical data or
computer software is required to be
prepared, originated, developed,
generated, or delivered. The clause
differs from the clause at 252.227-7013,
Rights in Technical Data and Computer
Software, in that it provides for the two-
year period of limited rights after which
the Government receives a Government
purpose license in certain technical data
and computer software that would
otherwise be subject to unlimited rights.
While use of the clause is limited to
contracts awarded under the SBIR
Program, contracting officers may use
the basic concept when negotiating for
greater rights in limited rights technical
data.

227.480 Copyrights.

(a) In general, the copyright law gives
an owner of copyright the exclusive
rights to—

(1) Reproduce the copyrighted work in
copies or phonorecords;

(2) Prepare derivative works;

(3) Distribute copies or phonorecords
to the public;

(4) Perform the copyrighted work
publicly; and

(5) Display the copyrighted work
publicly.

(b) In view of the exclusive rights in
subparagraphs (a) (1)~(5) above, any
technical data, other data, or computer
software that is protected under the
copyright law is not in the public
domain, even though it may have been
published, because acts inconsistent
with these rights may not be exercised
without a license from the copyright
owner.

(c) Department or Defense policy
affords the contractor ownership of
copyright in any work of authorship first
prepared, produced, originated,
developed, or generated under a
contract, unless the work is designated a
“special work" in which case ownership
and control of the work is retained by
the Government and the contractor is
precluded by the terms of the contract
from asserting any rights or claim to
copyright in the work. Department of
Defense policy also requires that the
contractor grant to the Government and
authorize the Government to grant to
others a nonexclusive, paid-up,
worldwide license for Government
purposes in any work or authorship
(other than a “special work") first
prepared, produced, originated,
developed, or generated and, in
addition, requires that the contractor
grant to the Government and authorize
the Government to grant to others the
same license in any work of authorship
acquired by the Government under the
contract (not first prepared) in which the
copyright is owned by the contractor.

(d) Under the clause at 252.227-7013,
Rights in Technical Data and Computer
Software, the contractor grants to the
Government and authorizes the
Government to grant to others a
nonexclusive, paid-up, worldwide
license for Government purposes, under
any copyright owner by the contractor
in any technical data or computer
software prepared for or acquired by the
Government under the contract. Under
the clause at 252.227-7020, Rights in
Data—Special Works, any work first
produced in the performance of the
contract becomes the sole property of
the Government, and the contractor
agrees not to assert any rights or
establish any claim to copyright in such
work. Under this clause, the contractor
similary grants to the Government and
authorizes the Government to grant to
others a nonexclusive, paid-up,
worldwide license for Government
purposes in any portion of a work which
is not first produced in the performance

of the contract but in which copyright is
owned by the contractor and which is
incorporated in the work furnished
under the contract.

(e) Under both of the clauses at
252.227-7013 and 252.227-7020, unless
written approval of the contracting
officer is obtained, the contractor also
agrees not to include in any work
prepared, produced, originated,
developed, genrated, or acquired under
the contract, any work of authorship in
which copyright is not owned by the
contractor without acquiring for the
Government and those acting by or on
behalf of the Government a
nonexclusive, paid-up, worldwide
license for Government purposes in the
copyrighted work.

227.481 Acquisition of rights in computer
software.

227.481-1 Policy

(a) The Government shall have
unlimited rights in:

(1) Computer software resulting
directly from or generated as part of the
performance of experimental,
developmental, or research work
specified as an element of performance
in a Government contract or
subcontract;

(2) Computer software required to be
originated or developed under a
Government contract, or generated as a
necessary part of performing a contract;

(3) Computer data bases, prepared
under a Government contract, consisting
of (i) information supplied by the
Government (ii) information in which
the Government has unlimited rights; or
(iii) information which is in the public
domain;

(4) Computer software prepared or
required to be delivered under this or
any other Government contract or
subcontract and constituting corrections
or changes to Government-furnished
software; or

(5) Computer software which is in the
public domain or has been or is
normally furnished by the contractor or
subcontractor without restriction.

(b) When the Government has
unlimited rights in computer software in
the possession of a contractor, no
payment will be made for rights of use
of such software in performance of
Government contracts or for the later
delivery to the Government of such
computer software, provided however,
that the contractor shall be entitled to
compensation for converting the
software into the prescribed form for
reproduction and delivery to the
Government.

U R R R e N . .15 O =P~ -
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(c) It is Department of Defense policy
to acquire only such rights to use,
duplicate, and disclose computer
software developed at private expense
as are necessary to meet Government
needs. Such rights should be designed to
allow the Government flexibility while,
at the same time, adequately preserving
the rights of the contractor. Computer
software developed at private expense
may be purchased or leased.
Restrictions may be negotiated with
respect to the right of the Government to
use, duplicate, or disclose computer
programs or computer data bases
developed at private expense. As a
minimum, however, the Government
shall have the rights provided in the
definition of restricted rights in Section
227.471.

(d) Patented or copyrighted computer
software will not be subject to any
agreement prohibiting the Government
from infringing a patent or copyright.
Title 28, United States Code, Section
1498 provides that the Government is
liable only for reasonable compensation
for use of a patented invention or for
infringement or copyright. However, see
Section 227.7011.

(e) When computer software is
developed at private expense and
acquired with restricted rights, the
associated computer software
documentation will be acquired with
limited rights to the extent provided in
the definition of limited rights in Section
227.471, and will not be used for
preparing the same or similar computer
software.

(f) Commercial computer software and
related documentation developed at
private expense may be leased, or a
license to use may be purchased, by the
Government subject to the restriction in
paragraph (c){1)(ii) of the clause at
252.227-7013, Rights in Technical Data
and Computer Software.

227.481-2 Procedures.

(a) Deviations. All requests for
deviations from this Section 227.481
shall be submitted to the DAR Council
in accordance with the procedures in
FAR Section 1.404.

(b) General. (1) Except as provided at
252.227-7031, Data Requirements, any
computer program or computer data
base to be acquired under a contract
shall be listed on the Contract Data
Requirements List (DD Form 1423). Also,
if a contract requires the conversion of
data to machine-readable form, the
editing or revision of existing programs,
or the preparation of computer software
documentation, the products of this
work, if required to be delivered, shall
be included on the DD Form 1423.

(2) The clause at 252.227-7013, Rights
in Technical Data and Computer
Software, shall be included in every
contract under which computer software
may be originated, developed, or
delivered. That clause establishes the
circumstances under which the
Government secures unlimited rights in
both technical data and computer
software, limited rights in technical
data, and restricted rights in computer
software, In negotiated contracts where
the clause at 252.227-7013, Rights in
Technical Data and Computer Software,
is required, the provision at 252.227-
7019, Identification of Restricted Rights
Computer Software, shall be included in
the solicitation.

(3) Contracts under which computer
software developed at private expense
is acquired or leased shall explicitly set
forth the rights necessary to meet
Government needs and restrictions
applicable to the Government as to use,
duplication and disclosure of the
software. Thus, for example, such
software may be needed, or the owner
of such software will only sell or lease
it, for specific or limited purposes such
as for internal agency use, or for use in a
specific activity, installation or service
location. In any event, the contract must
clearly define any restrictions on the
right of the Government to use such
computer software, but such restrictions
will be acceptable only if they will
permit the Government to fulfill the
need for which such software is being
acquired. The recital of restrictions may
be complete within itself or it may
reference the contractor's license or
other agreement setting forth
restrictions. If referencing is employed, a
copy of the license or agreement must be
attached to the contract. The minimum
rights are provided in the Rights in
Technical Data and Computer Software
clause at 252.227-7013, and need not be
included in the recital.

(4) When computer software
developed at private expense is
modified or enhanced as a necessary
part of performing a contract, only that
portion of the resulting product in which
the original product is recognizable will
be deemed to be computer software
developed at private expense to which
restricted rights may attach.

(5) The scope of the restrictions on or,
conversely, the scope of the use which
the Government is permitted to make of
such software shall be taken into
account in determining the
reasonableness of the contract price for
the computer software.

(c) Computer software subject to
restricted rights. (1) Because of the
widely-varying restrictions which are
likely to be encountered in the purchase

or lease of computer software developed
at private expense, a standard recital
setting forth specific restrictions and
rights suitable for all cases is not
feasible. If the standard set of
restrictions and rights set forth in
section 227.481-1(f) for commercial
computer software is not appropriate,
personnel are urged to consult counsel
in any case in which the proposed
contractor requests the Government to
accept other restrictions on the use of
such software.

(2) To apprise user personnel of the
restrictions on use, duplication or
disclosure agreed to by the Government
with respect to such software sold or
leased to the Government, the
contractor is required to place the
following legend on such software:

Restricted Rights Legend

Use, duplication or disclosure is subject to
restrictions stated in Contract No.
with (Name of
Contractor).

For commercial computer software and
documentation, the contract number
may be omitted and replaced by
“paragraph (c)(1)(ii) of the Rights in
Technical Data and Computer Software
clause at 252.227-7013", and the
contractor's address added. The
Government shall include the same
restrictive markings on all its
reproductions of the computer software
unless the Government cancels such
markings pursuant to the procedures in
227.473-4(c).

(3) A statement setting forth the
restrictions imposed on the Government
to use, duplicate, and disclose computer
software subject to restricted rights is
required to be prominently displayed in
human-readable form in the computer
software documentation. The reference
to the Rights in Technical Data and
Computer Software clause in the
Restricted Rights Legend on commercial
computer software and documentation
satisfies this requirement.

(4) Except as provided in paragraph
(b) above, computer programs, computer
data bases, and computer software
documentation delivered to the
Government pursuant to a contract
requirement must be identified with the
number of the prime contract and the
name of the contractor.

(5) All markings, (notice, legends,
identifications, etc.) concerning
restrictions on the use, duplication, or
disclosure of computer software
required or authorized by the terms of
the contract under which delivery is
made are required to be in human-
readable form that can be readily and
visually perceived and, in addition may
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be in machine-readable form as
appropriate and feasible under the
circumstances. Such markings shall be
affixed by the contractor to the
computer software prior to delivery of
the software to the Government.

(6) The human-readable markings may
be applied to card decks, magnetic tape
reels, or disc packs. This may be, in the
case of a card deck, on a notice card
even though the cards of the deck do not
contain printed material; in the case of a
card deck packaged in a container
intended as a permanent receptable for
the cards, on the container; in the case
of a tape, on the tape reel or on the
surface of the leader and trailer of the
tape; and in the case of a disc pack, on
the hub of the dise.

(d) Unmarked or improperly marked
computer software. (1) No restrictive
markings shall be placed upon computer
software unless restrictions are set forth
in the contract prior to delivery of the
software. Copyright notices as specified
in Title 17, United States Code, Sections
401 and 402 are not considered
“restrictive markings", The Government
may require the contractor to identify
the contractual provision setting forth
such restrictions before accepting
computer software with restrictive
markings. If computer software is
received with restrictive markings, and
there is a question whether it is
authorized by the contract to be
furnished with restricted rights, it shall
be used subject to the asserted
restrictions pending written inquiry to
the contractor. If no response to an
inquiry has been received within 60
days, or if the response fails to identify
the restrictions set forth in the contract,
the cognizant Government personnel
shall cancel or ignore the markings,
notify the contractor accordingly in
writing, and thereafter use the software
with unlimited rights.

(2) Computer software received
without a restrictive legend shall be
deemed to have been furnished with
unlimited rights. However, the
contractor may request permission to
place restrictive markings on such
software at its own expense, and the
Government may so permit, if the
contractor establishes that the markings
are authorized by the contract and
demonstrates that the omission was
inadvertent, Failure of the contractor to
mark such computer software prior to
delivery to the Government shall relieve
the Government of liability for any use,
duplication or disclosure of such
computer software.

(3) If computer software authorized by
the contract to be furnished with
restrictions is received with restrictive
markings not in the form prescribed by

the contract, the software should be
used in accordance with the restrictions
provided for in the contract and the
contractor shall be required by written
notice to correct the markings to
conform with those specified in the
contract. If the contractor fails to correct
the markings within 60 days after notice,
Government personnel may correct the
markings, and so notify the contractor.

227.482 Solicitation provisions and
contract clauses.

(a)(1) The contracting officer shall
insert the basic data clause at 252.227-
7013, Rights in Technical Data and
Computer Software, in solicitations and
contracts when technical data is
specified to be delivered or computer
software may be originated, developed,
or delivered, provided that such clause
shall not be used in solicitations and
contracts—

(i) When existing works are to be
acquired in accordance with section
227.477;

(ii) When special works are to be
acquired in accordance with section
227.476;

(iii) When the work will be performed
by foreign sources outside the United
States, its territories, possessions, or
Puerto Rico, which case the clause at
252.227-7032, Rights in Technical Data
and Computer Software (Foreign)
applies;

(iv) When performance will be limited
solely to architect-engineer services or
construction, in which case either the
clause at 252.227-7022, Architect-
Engineer Work—Unlimited Rights, or
the clause at 252.227-7023, Architect-
Engineer Work—Sole Property Rights,
applies; and

(v) When the contract is awarded
under the DoD Small Business
Innovation Research Program (SBIR
Program), in which case the clause at
252.227-7025, Rights in Technical Data
and Computer Software (SBIR Program),
applies.

(2) The contracting officer shall use
the clause with its Alternate I in
accordance with the policy at 227.474-4.

(3) The contracting office shall use the
clause with its Alternate II under the
circumstances specified at 227.475-8.

(b) The contracting officer, in order to
prevent any misinterpretation of the
scope of the clause at 252.227-7013,
Rights in Technical Data and Computer
Software, in the contract, may insert the
clause at 252.227-7018, Contract
Schedule Items Requiring Experimental,
Developmental, or Research Work, in
solicitations and contracts when the
solicitations and contracts, in whole or
in part, call for experimental,

developmental, or research work as an
element of performance.

(c) The contracting officer may insert
the clause at 252.227-7017, Rights in
Technical Data—Major System and
Subsystem Contracts, in solicitations
and contracts for major systems or
major subsystems under the
circumstances specified at 227.473-2(b).

(d) The contracting officer shall insert
the clause at 252.227-7018, Restrictive
Markings on Technical Data, in all
solicitations and contracts in
accordance with 227.473—4(b).

(e) The contracting officer shall insert
the provision at 252,227-7019,
Identification of Restricted Rights
Computer Software, in solicitations and
contracts in accordance with 227.481.

(f) The contracting officer shall insert
the clause at 252.227-7020, Rights in
Data—Special Works, in solicitations
and contracts as required by 227.476.

(g) The contracting officer shall insert
the clause at 252.227-7021, Rights in
Data—Existing Works, in solicitations
and contracts as required by 227.477.

(h) The contracting officer shall insert
the clause at 252,227-7022, Government
Rights (Unlimited) in solicitations and
contracts in accordance with 227.478-
2(a)(1)(i).

(i) The contracting officer shall insert
the clause at 252.227-7023, Drawings
and Other Data to Become Property of
Government, in solicitations and
contracts in accordance with 227.478-
2(a)(1)(ii).

(j) The contracting officer shall insert
the clause at 252.227-7024, Notice and
Approval of Restricted Designs, in
solicitations and contracts in
accordance with 227.478-5.

(k) The contracting officer shall insert
the clause at 252.227-7025, Rights in
Technical Data and Computer Software
(SBIR Program), in solicitations and
contracts in accordance with 227.479.

(1) The contracting officer shall insert
the clause at 252.227-7026, Deferred
Delivery of Technical Data or Computer
Software, in solicitations and contracts
in accordance with 227.475-2(b).

(m) The contracting officer shall insert
the clause at 252.227-7027, Deferred
Ordering of Technical Data or Computer
Software, in solicitations and contracts
in accordance with 227.475-2(c).

(n) The contracting officer shall insert
the provisions at 252.227-7028,
Requirement for Technical Data
Certification, in solicitations in
accordance with 227.473-3.

(o) The contracting officer shall insert
the clause at 252.227-7029, Identification
of Technical Data, in all solicitations
and contracts in accordance with
227.473-4.
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(p) The contracting officer shall insert
the clause at 252.227-7030, Technical
Data—Withholding of Payment, in
solicitations and contracts in
accordance with 227.475-3,

(q) The contracting officer shall insert
the clause at 252.227-7031, Data
Requirements, in solicitations and
contracts, in accordance with 227.475-1.

(r) The contracting officer shall insert
the clause at 252.227-7032, Rights in
Technical Data and Computer Software
(Foreign), in solicitations and contracts
in accordance with 227.475-8.

(s) The contracting officer shall insert
the clause at 252.227-7033, Rights in
Shop Drawings, in solicitation and
contracts in accordance with 227.478-
2(a)(2).

(t) The contracting officer may insert
the provision at 252.227-7035,
Prenotification of Rights in Technical
Data, in solicitations in accordance with
227.473-1.

(u) The contracting officer shall insert
the clause at 252.227-7036, Certification
of Technical Data Conformity, in all
contracts in accordance with 227.473-3.

(v) The contracting officer shall insert
the clause at 252.227-7037, Validation of
Restrictive Markings on Technical Data,
in solicitations and contracts which
require the delivery of technical data.

PART 252—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

3. Section 252.227-7013 and 252.227—
7016 through 252.227-7034 are revised,
sections 252.227-7014 and 252.227-7015
are removed and reserved, and sections
252.227-7035 through 252.227-7037 are
added to read as follows:

252.227-7013 Rights In technical data and
computer software.

As prescribed as 227.482(a)(1), insert
the following clause: -

Rights in Technical Data and Computer
Software (May 1987)

(a) Definitions.

The terms used in this clause are defined in
227.471 of the Department of Defense Federal
Acquisition Regulation Supplement (DFARS),

(b) Rights in Technical Data.

(1) Limited Rights. The Government shall
have limited rights in:

(i) technical data, listed or described in an
agreement incorporated into the Schedule of
this contract, which the parties have agreed
will be furnished with limited rights in
accordance with 227.473-1(a) and 227.473-
1(b)(2) and

(ii) unpublished technical data pertaining
lo items, components or processes developed
exclusively at private expense, and
unpublished computer software
documentation related to computer software
that is acquired with restricted rights, other

than such data included in (b)(3)(i), (ii), (iii) or
(iv), below.

Limited rights shall be effective provided that
only the portion or portions of each piece of
data to which limited rights are to be
asserted are indentified (for example, by
circling, underscoring, or a note}, and that the
piece of data is marked with the legend
below:

(A) the number of the prime contract under
wh;ch the technical data is to be delivered;
an

(B) the name of the Contractor and/or any
subcontractor asserting limited rights.

Limited Rights Legend

Contract No.
Contractor:

.

The restrictions governing the use of
technical data marked with this legend are
set forth in the definition of “Limited Rights"
in DFARS 227.471. This legend, together with
the indications of the portions of this data
which are subject to limited rights, shall be
included on any reproduction hereof which
includes any part of the portions subject to
such limited rights. The limited rights legend
shall be honored only as long as the data
continues to meet the definition of limited
rights.

(2) Government Purpose License Rights.
The Government shall have Government
purpose license rights in:

(i) unpublished technical data pertaining to
items, components, or processes for which
the Government has funded, or will fund, a
part of the development cost, unless the
contracting officer has determined that the
Government requires unlimited rights, and:

(A) the contractor has contributed or will
contribute more than fifty percent (50%) of
the development cost of the item, component,
Or process; or

(B) the contractor is a small business firm
or nonprofit organization that agrees to
commercialize the technology; and

(ii) unpublished technical data listed or
described in an agreement incorporated into
the Schedule of the contract, which the
parties have agreed will be furnished with
Government purpose license rights in
accordance with DFARS 227.472-8, 227.472-7,
227.473-1(a) and 227.473-1(b}(2).

Government purpose license rights shall be
effective provided that only the portion or
portions of each piece of data to which such
rights are to be asserted are identified (for
example, by circling, underscoring, or a note},
and that the piece of data is marked with the
legend below:

(A) the number of the prime contract under
which the technical data is to be delivered;
and

(B) the name of the contractor and/or any
subcontractor asserting Government Purpose
License Rights.

Government Purpose License Rights Legend

Contract No,
Contractor:

The restrictions governing the use of
technical data marked with this legend are

set forth in the definition of "Government
Purpose License Rights" in DFARS 227.471.
This legend, together with the indications of
the portions of this data which are subject to
such limitations, shall be included on any
reproduction hereof which includes any part
of the portions subject to such limitations and
shall be honored only as long as the data
continues to meet the definition of
Government purpose license rights,

(3) Unlimited Rights. Unless other rights
have been agreed to in writing in accordance
with DFARS 227.472-7, the Government shall
have unlimited rights in:

(i) technical data prepared or required to
be delivered under this or any other
Government contract or subcontract and
constituting corrections or changes to
Government-furnished data or computer
software;

(i1) form, fit, or function data pertaining to
items, components, or processes prepared or
required to be delivered under this or any
other Government contract or subcontract;

(iii) manuals or instructional materials
(other than detailed manufacturing or process
data) prepared or required to be delivered
under this contract or any subcontract
hereunder necessary for installation,
operation, maintenance, or training purposes.

(iv) technical data, which is otherwise
publicly available, or has been released or
disclosed by the contractor or subcontractor,
without restriction on further release or
disclosure;

(v) technical data pertaining to an item,
component, or process for which the
Government has funded or will fund the
entire development cost.

(vi) technical data pertaining to an item,
component, or process, for which the
Government has funded or will fund a part of
the development costs, and the Contractor
has not contributed or will not contribute
more than fifty percent (50%) of the
development cost;

(vii) technical data pertaining to an item,
component, or process for which the
Government has funded, or will fund, a part
of the development cost, and the contractor is
a small business firm or nonprofit
organization that does not agree to
commercialize the technology;

(viii) technical data pertaining to an item,
component, or process, for which the
Government has funded, or will fund, a part
of the development cost and, notwithstanding
(b)(3)(vi) and (vii) above, the Contracting
Officer has determined, in accordance with
DFARS 227.472-5(b), that the Government
requires unlimited rights; and

(ix) technical data resulting directly from
performance of experimental, developmental,
or research work which was specified as an
element of performance in this or any other
Government contract or subcontract.

(c) Rights in Computer Software.

(1) Restricted Rights.

(i) The Government shall have restricted
rights in computer software, listed or
described in a license or agreement made a
part of this contract, which the parties have
agreed will be furnished with restricted
rights, Provided, however, notwithstanding
any contrary provision in any such license or
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agreement, the Government shall have the
rights included in the definition of “restricted
rights" in paragraph (a) above. Such
restricted rights are of no effect unless the
computer software is marked by the
Contractor with the following legend:

Restricted Rights Legend

Use, duplication or disclosure is subject to
restrictions stated in Contract No.__
with___ (Name of Contractor)___.
and the related computer software
documentation includes a prominent
statement of the restrictions applicable to the
computer software. The Contractor may not
place any legend on compuler software
indicating restrictions on the Governments
rights in such software unless the restrictions
are sel forth in a license or agreement made a
part of this contract prior to the delivery date
of the software. Failure of the Contraclor to
apply a restricted rights legend to such
computer software shall relieve the
Government of liability with respect to such
unmarked software.

{ii) Notwithstanding subparagraph (e)(1)(i)
above, commercial computer software and
related documentation developed at private
expense and no! in public domain may, if the
Contractor so elects, be marked with the
fullowing Legend:

Restricted Rights Legend

Use, duplication, or disclosure by the
Government is subject to restrictions as set
forth in subparagraph (¢)(1)(ii) of the Rights
in Technical Data and Computer Software
clause al 252.227-7013.

{Name of Contractor and Address)

When acquired by the Government,
commercial computer software and related
documentation so legended shall be subject
1 the following:

{A) Title to and ownership of the software
and documentation shall remain with the
Contractor.

(B) User of the software and
documentation shall be limited to the facility
for which it is acquired.

(C) The Government shall not provide or
otherwise make available the software or
documentation, or any portion thereof, in any
furm, to any third party without the prior
written approval of the Contractor. Third
parties do not include prime contractors,
subcontractors and agents of the Government
who have the Government's permission to
use the licensed software and documentation
al the facility, and who have agreed to use
the licensed software and documentation
only in accordance with these restrictions.
This provision does not limit the right of the
Government to use software, documentation,
or information therein, which the
Government may already have or obtain
without restrictions.

(D) The Government shall have the right to
use the computer software and
documentation with the computer for which it
is acquired at any other facility to which that
computer may be transferred; to use the
computer software and documentation with a
backup computer when the primary computer
is inoperative; to copy compuler programs for
safekeeping (archives) or backup purposes;

and to madify the software and
documentation or combine it with other
software, Provided, that the unmodified
portions shall remain subject to these
restrictions.

(2) Unlimited Rights. The Government shall
have unlimited rights in:

(i) computer software resulting directly
from performance of experimental,
developmental or research work which was
specified as an element of performance in
this or any other Government contract or
subcontract;

(ii) computer software required to be
originated or developed under a Government
contract, or generated as a necessary part of
performing a contract;

(iii) computer data bases, prepared under a
Government contract, consisting of
information supplied by the Government,
information in which the Government has
unlimited rights, or information which is in
the public domain;

(iv) computer software prepared or
required to be delivered under this or any
other Government contract or subcontract
and constituting corrections or changes to
Government-furnished computer software;
and

(v) computer software which is otherwise
publicly available, or has been, or is normally
released, or disclosed by the contractor or
subcontractor without restriction on further
release or disclosure.

(d) Technical Data and Computer Software
Previously Provided Without Restriction.
Contractor shall assert no restrictions on the
Covernment's rights to use or disclose any
data or computer software which the
Contractor has previously delivered to the
Government without restriction. The limited
or restricted rights provided for by this clause
shall not impair the right of the Government
to use similar or identical data or computer
software acquired from other sources.

(e) Copyright.

(1) In addition to the rights granted under
the provisions of paragraphs (b) and (c)
above, the Contractor hereby grants to the
Government a nonexclusive, paid-up license
throughout the world, of the scope set forth
below, under any copyright owned by the
Contractor, in any work of authorship
prepared for or acquired by the Government
under this contract, to reproduce the work in
copies or phonorecords, to distribute copies
or phonorecords to the public, to perform or
display the work publicly, and to prepare
derivative works thereof, and to have others
do so for Government purposes. With respect
to technical data and computer software in
which the Government has unlimited rights,
the license shall be of the same scope as the
rights set forth in the definition of “unlimited
rights” in DFARS 227.471. With respect to
technical data in which the Government has
limited rights, the scope of the license is
limited to the rights set forth in the definition
of “limited rights”. With respect to computer
software which the parties have agreed will
be furnished with restricted rights, the scope

of the license is limited to such rights.

(2) Unless written approval of the
Contracting Officer is obtained, the
Contractor shall not include in technical data
or computer software prepared for or

acquired by the Government under this
contract any works of authorship in which
copyright is not owned by the Contractor
without acquiring for the Government any
rights necessary to perfect a copyright license
of the scope specified herein.

(3) As between the Contractor and the
Government, the Contractor shall be
considered the “person for whom the work
was prepared" for the purpose of determining
authorship under Section 201(b) of Title 17,
United States Code.

(4) Technical data delivered under this
contract which carries a copyright notice
shall also include the following statement
which shall be placed thereon by the
Contractor, or should the Contractor fail, by
the Government:

This material may be reproduced by or for
the U.S. Government pursuant to the
copyright license under the clause at 252.227-
7013 (date).

(f) Removal of Unjustified and Non-
conforming Markings.

(1) Unjustified Technical Data Markings.
Notwithstanding any provision of this
contract concerning inspection and
acceptance, the Government may, at the
Contractor's expense, correct, cancel, or
ignore any marking not justified by the terms
of this contract on any technical data
furnished hereunder in accordance with the
clause of this contract entitled “Validation of
Restrictive Markings on Technical Data”,
DFARS 252.227-7037.

(2) Non-conforming Technical Data
Markings. Correction of non-conforming
markings is not subject to such clause. The
Government may, at the Contractor's
expense, correct any non-conforming
markings if the Contracting Officer notifies
the Contractor and the Contractor fails to
correct the non-conforming markings within
60 days.

(3) Unjustified and Non-conforming
Computer Software Markings.
Notwithstanding any provision of this
contract concerning inspection and
acceptance, the Government may correct,
cancel, or ignore any marking not authorized
by the terms of this contract on any computer
software furnished hereunder, if:

(i) the Contractor fails to respond within
sixty (60) days to a written inquiry by the
Government concerning the propriety of the
markings, or

(i) the Contractor’s response fails to
substantiate, within sixty (60) days after
written notice, the propriety of restricted
rights markings by identification of the
restrictions set forth in the contract.

In either case, the Government shall give
written notice to the Contractor of the action
taken.

(g) Relation to Patents. Nothing contained
in this clause shall imply a license to the
Government under any patent or be
construed as affecting the scope of any
license or other right otherwise granted to the
Government under any patent.

(h) Limitation on Charges for Data and
Computer Software. The Contractor
recognizes that it is the policy of the
Government not to pay, or to allow to be
paid, any charges for data or computer
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software which the Government has a right to
use and disclose to others without restriction
and Contractor agrees to refund any such
payments. This policy applies to contracts
that involve payments by subcontractors and
those entered into through the Military
Assistance Program, in addition to U.S,
Government prime contracts. However, it
does not apply to reasonable reproduction,
handling, mailing, and similar administrative
costs.

(i) Acquisition of Technical Data and
Computer Software from Subcontractors.

(1) Whenever any technical data or
computer software is to be obtained from a
subcontractor under this contract, the
Contractor shall use this same clause in the
subcontract without alteration, and no other
clause shall be used to enlarge or diminish
the Government's or the Contractor's rights in
the subcontractor data or computer software
which is required for the Government.

(2) Technical data required to be delivered
by a subcontractor shall normally be
delivered to the next higher-tier contractor.
However, when there is a requirement in the
prime contract for data which may be
submitted with other than unlimited rights by
a subcontractor then said subcontractor may
fulfill its requirement by submitting such data
directly to the Government, rather than
through the prime Contractor.

(3) The Contractor and higher-tier
subcontractors will not use their power to
award subcontracts as economic leverage to
obtain rights in technical data or computer
software from their subcontractors,

(j) Notice of Limitations on Government
Rights.

(1) Unless the Schedule provides otherwise,
and subject to (j)(2) below, the Contractor
will promptly notify the Contracting Officer
in writing of the intended use by the
Contractor or a subcontractor in performance
of this contract of any item, component, or
process for which technical data would
contain any restrictions on the Government's
right to use, disclose, or have others use such
Gata.

(2) Such notification is not required with
respect to:

(i) standard commercial items which are
manufactured by more than one source of
supply; or

i) items, components, or processes for
which such notice was given pursuant to
prenotification of rights in technical data in
connection with this contract.

(3) Unless the schedule provides otherwise,
Contracting Officer approval is not necessary
under this clause for the Contractor to use the
item, component, or process in the
performance of the contract,

(End of clause)

Alternate I (May 1987)

As prescribed at 227.474-4, add the
following paragraph to the basic clause:

( )i Notwithstanding any other provision
of this contract, the Government shall have
(specify additional Government rights here,
\¢., reprocurement) rights in restrictive rights
technical data furnished under this contract,
effective on the day immediately following
the date specified in the contract for the
EXpiration of the restrictive rights legends.

Such expiration date shall be marked on each
piece of data subject to expiring restrictions
furnished under the contract.

(ii) Technical data subject to the expiration
of restrictive rights shall be marked with the
limited rights legend set forth in paragraph
(b)(2)(i) above with the title of the legend
modified to read:

Restrictive Rights Legend (Subject to
Expiration)

Contract No.

Contractor;

The following statement shall also be
added to the legend:

Restrictive rights shall become (specify
additional Government rights here, i.e.,
reprocurement) rights on (insert expiration
date).

The modified legend shall be included on
any reproduction of the restrictive rights
data, in whole or in part.

Alternate Il (May 1987)

As prescribed at 227,475-8, add the
following paragraph to the basic clause:

() Publication for sale. If, prior to
publication for sale by the Government and
within the period designated in the contract
or task order, but in no event later than
twenty-four (24) months after delivery of such
data, the Contractor publishes for sale any
data (1) designated in the contract as being
subject to this paragraph and (2) delivered
under this contract, and promptly notifies the
Contracting Officer of these publications, the
Government shall not publish such data for
sale or authorize others to do so. This
limitation on the Government's right to
publish for sale any such data so published
by the Contractor shell continue as long as
the data is protected as a published work
under the copyright law of the United States
and is reasonably available to the public for
purchase. Any such publication shall include
a notice identifying this contract and
recognizing the license rights of the
Government under this clause. As to all such
data not so published by the Contractor, this
paragraph shall be of no force or effect.

252.227-7014 [Reserved]
252.227-7015 [Reserved]

252.227-7016 Contract schedule items
requiring experimental, developmental, or
research work.

As prescribed at 227.412(d), insert the
following clause:

Contract Schedule Items Requiring
Experimental, Developmental, or Research
Work (Mar 1975)

For purposes of defining the nature of the
work and the scope of rixglgts in data granted
to the Government pursuant to the “Rights in
Technical Data and Computer Software”
clause of this contract, it is understood and
agreed that items (list applicable schedule
line items or sub-line items or data exhibit
numbers) require the performance of
experimental, developmental, or research
work. This clause does not constitute a
determination as to whether or not any data
required to be delivered under this contract
falls within the definition of limited rights
data,

(End of clause)

252.227-7017 Rights in technical data—
major system and subsystem contracts.

As prescribed at 227,482(c), insert the
following clause:

Rights in Technical Data—Major System and
Subsystem Contracts (Nov 1971)

The Contractor agrees that it will neither
incorporate any provision in its subcontracts
nor enter into any agreement, written or oral,
either directly or indirectly, with
subcontractors which has or may have the
effect of prohibiting subcontractor sales
directly to the Government of any supplies,
like those manufactured or services like those
furnished by such subcontractor under this
contract or any follow-on production
contract, or under any contract for parts or
components of supplies furnished under this
or any follow-on production contract. The
Contractor further agrees that all data,
including data in which the Government may
not have unlimited rights, furnished or
otherwise made available by the Contractor
for use by subcontractors in furnishing such
supplies or services, will be furnished to such
subcontractors without payment to the
Contractor of any fee, royalty or other charge
by the subcontractor or the Government for
use by such subcontractors in furnishing such
supplies or services for sale directly to the
Government. For the purpose of this
paragraph, the term “fee, royalty or other
charge’ shall not include within its meaning
fees, royalties of charges for reasonable
returns on use of patents,

(End of clause)

252.227-7018 Restrictive markings on
technical data.

As prescribed at 227.473-4(b), insert
the following clause:

Restrictive Markings on Technical Data (May
1987)

(a) The Contractor shall have, maintain,
and follow throughout the performance of
this contract, procedures sufficient to assure
that restrictive markings are used on
technical data required to be delivered
hereunder only when authorized by the terms
of the "Rights in Technical Data and
Computer Software" clause of this contract.
Such procedures shall be in writing. The
Contractor shall also maintain a quality
assurance system to assure compliance with
this clause.

(b) As part of the procedures the
Contractor shall maintain (1) records to show
how the procedures of paragraph (a) above
were applied in determining that the
markings are authorized, as well as (2) such
records as are sufficient to justify the validity
of any restrictive markings on technical data
delivered under this contract.

(c) The Contractor shall, within sixty (60)
days after award of this contract, identify in
writing to the Contracting Officer by name or
title the person(s) having the final
responsibility within Contractor's
organization for determining whether
restrictive markings are to be placed on
technical data to be delivered under this
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contract. The Contractor hereby authorizes
direct contact between the Government and
such person(s) in resolving questions
involving restrictive markings,

(d) The Contracting Officer may evaluate
or verify the Contractor's procedures to
determine their effectiveness. Upon request, a
copy of such written procedures shall be
furnished. The failure of the Contracting
Officer to evaluate or verify such procedures
shall not relieve the Contractor of the
responsibility for complying with paragraphs
(a) and (b) above.

(e) If the Contracting Officer should give
written notification of any failure to maintain
or follow the established procedures, or of
any material deficiency in the procedures, the
corrective action shall be accomplished
within the time specified by the Contracting
Officer.

(f) This clause shall be included in each
subcontract under which technical data is
required to be delivered. When so inserted,
“Contractor” shall be changed to
“Subcontractor”.

(End of clause)

252.227-7019 Identification of restricted
rights computer software.

As prescribed at 227.482(e), insert the
following provision:

Identification of Restricted Rights Computer
Software (Apr 1977)

The Offeror’s attention is called to the
requirement in the “Rights in Technical Data
and Computer Software” clause that any
restrictions on the Government concerning
use or disclosure of computer software which
was developed at private expense and is to
be delivered under the contract must be set
forth in an agreement made a part of the
contract, either negotiated prior to award or
included in a modification of the contract
before such delivery. Therefore, the Offeror is
requested to identify in his proposal to the
extent feasible any such computer software
which was developed at private expense and
upon the use of which it desires to negotiate
restrictions, and to state the nature of the
proposed restrictions. If no such computer
software is identified, it will be assumed that
all deliverable computer software will be
subject to unlimited rights.

(End of provision)

252.227-7020 Rights in data—special
works.

As prescribed at 227.482(f), insert the
following clause:

Rights in Data—Special Works (Mar
1979)

(a) The term "“works" as used herein
includes literary, musical, and dramatic
works; patomimes and choreographic works;
pictorial, graphic, and sculptural works;
motion pictures and other audiovisual works;
sound recordings; and works of similar
nature. The term does not include financial
reports, cost analyses, and other information
incidental to contract adminisiration.

(b) All works first produced in the
performance of this contract shall be the sole
property of the Government, which shall be

considered the “person for whom the work
was prepared" for the purpose of authorship
in any copyrightable work under Section
201(b) of Title 17, United States Code, and the
Government shall own all of the rights
comprised in the copyright. The Contractor
agrees not to assert or authorize others to
assert any rights, or establish any claim to
copyright, in such works. The Contractor,
unless directed to the contrary by the
Contracting Officer, shall place on any such
work delivered under this contract the
following notice:

¢ (Year date of delivery) United States
Government as represented by the Secretary
of (department). All rights reserved.

In the case of a phonorecord, the ¢ will be
replaced by P.

(c) Except as otherwise provided in this
contract, the Contractor hereby grants to the
Government a nonexclusive, paid-up license
throughout the world (1) to reproduce in
copies or phonorecords, to prepare derivative
works, to distribute copies or phonorecords,
and to perform or display publicly any
portion of a work which is not first produced
in the peformance of this contract but in
which copyright is owned by the Contractor
and which is incorporated in the work
furnished under this contract, and (2) to
authorize others to do so for Government
purposes.

(d) Unless written approval of the
Contracting Officer is obtained, the
Contractor shall not include in any works
prepared for or delivered to the Government
under this contract any works of authorship
in which copyright is not owned by the
Contractor or the Government without
acquiring for the Government any rights
necessary to perfect a license of the scope set
forth in paragraph (c) above.

(e) The Contractor shall indemnify and
save and hold harmless the Government, and
its officers, agents and employees acting for
the Government, against any liability,
including costs and expenses, (1) for violation
of proprietary rights, copyrights, or rights of
privacy or publicity, arising out of the
creation, delivery, or use of any works
furnished under this contract, or (2) based
upon any libelous or other unlawful matter
contained in such works.

(f) Nothing contained in this clause shall
imply a license to the Government under any
patent, or be construed as affecting the scope
of any license of other right otherwise
granted to the Government under any patent.

(g) Paragraphs (c) and (d) above are not
applicable to material furnished to the
Contractor by the Government and
incorporated in the work furnished under the
contract; Provided, such incorporated
material is identified by the Contractor at the
time of delivery of such work.

(End of clause)

252.227-7021 Rights in data—existing
works.

As prescribed at 227.482(g), insert the
following clause:

Rights in Data—Existing Works (Mar 1979)

(a) The term “works" as used herein
includes literary, musical, and dramatic
works; pantomimes and choreographic

works: pictorial, graphic and sculptural
works; motion pictures and other audiovisual
works; sound recordings; and works of a
similar nature. The term does not include
financial reports, cost analyses, and other
information incidental to contract
administration.

(b) Except as otherwise provided in this
contract, the Contractor hereby grants to the
Government a nonexclusive, paid-up license
throughout the world (1) to distribute,
perform publicly, and display publicly the
works called for under this contract and (2) to
authorize others to do so for Government
purposes.

(c) The Contractor shall indemnify and
save and hold harmless the Government, and
its officers, agents, and employees acting for
the Government, against any liability,
including costs and expenses, (1) for violation
of proprietary rights, copyrights, or rights of
privacy or publicity arising out of the
creation, delivery, or use, of any works
furnished under this contract, or (2) based
upon any libelous or other unlawful matter
contained in some works.

(End of clause)

252.227-7022 Government rights
(unfimited).

As prescribed at 227.482(h), insert the
following clause:

Government Rights (Unlimited) (Mar 1979)

(a) The Government shall have unlimited
rights, in all drawings, designs, specifications,
notes and other works developed in the
performance of this contract, including the
right to use same on any other Government
design or construction without additional
compensation to the Contractor. The
Contractor hereby grents to the Government
a paid-up license throughout the world to all
such works to which he may assert or
establish any claim under design patent or
copyright laws. The Contractor for a period of
three (3) years after completion of the project
agrees to furnish the original or copies of all
such works on the request of the Contracting
Officer.

(End of clause)

252.227-7023 Drawings and other data to
become property of government.

As prescribed at 227.482(i) insert the
following clause:

Drawings and Other Data to Become Properly
of Government (Mar 1979)

All designs, drawings, specifications, notes
and other works developed in the
performance of this contract shall become the
sole property of the Government and may be
used on any other design or construction
without additional compensation to the
Contractor. The Government shall be
considered the “person for whom the work
was prepared" for the purpose of authorship
in any copyrightable work under Section
201(b) of Title 17, United States Code. With
respect thereto, the Contractor agrees not to
assert or authorize others to assert any rights
nor establish any claim under the design
patent or copyright laws. The Contractor for
a period of three (3) years after completion of
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the project agrees to furnish all retained
works on the request of the Contracting
Officer. Unless otherwise provided in this
contract, the Contractor shall have the right
to retain copies of all works beyond such
period.

(End of clause)

252.227-7024 Notice and approval of
restricted designs.

As prescribed at 227.482(1), insert the
following clause:

Notice and Approval of Restricted Designs
(Apr 1984)

In the performance of this contract, the
Contractor shall, to the extent practicable,
make maximum use of structures, machines,
products, materials, construction methods,
and equipment that are readily available
through Government or competitive
commercial channels, or through standard or
proven production techniques, methods, and
processes, Unless approved by the
Contracting Officer, the Contractor shall not
produce a design or specification that
requires in this construction work the use of
siructures, products, materials, construction
equipment, or processes that are known by
the Contractor to be available only from a
sole source. The Contractor shall promptly
report any such design or specification to the
Contacting Officer and give the reason why it
is considered necessary to so restrict the
design or specification.

(End of clause)

252.227-7025 Rights In technical data and
computer software (SBIR program).

As prescribed at 227.479, insert the
following clause:

Rights in technical data and computer
software (SBIR program) (May 1987)

(a) Definitions.

The terms used in this clause are defined in
227.471 of the Department of Defense Federal
Acquisition Regulation Supplement (DFARS).

(b) Rights in Technical Data.

(1) Limited Rights. The Government shall
have limited rights in:

(i) technical data, listed or described in an
agreement incorporated into the Schedule of
this contract, which the parties have agreed
will be furnished with limited rights in
accordance with 227,473-1(a) and 227.473-
1(h)(2) and

(1) unpublished technical data pertaining
!0 items, components or processes developed
exclusively at private expense, and
unpublished computer software
documentation related to computer software
that is acquired with restricted rights, other
than such data included in (b)(2)(i), (ii), or
(iii}, below, Limited rights shall be effective
provided that only the portion or portions of
each piece of data to which limited rights are
to be asserted are identified (for example, by
circling, underscoring, or note), and that the
Piece of data is marked with the legend
below;

(A) the number of the prime contract under
:‘h(;(.h the technical data is to be delivered;

n

(B) the name of the Contractor and/or any

subcontractor asserting limited rights.

Limited Rights Legend

Contract No.

Contractor:

The restrictions governing the use of
technical data marked with this legend are
set forth in the definition of ““Limited Rights"
in DFARS 227.471. This legend, together with
the indications of the portions of this data,
shall be included on any reproduction hereof
which includes any part of the portions
subject to limited rights. The limited rights
legend shall be honored only as long as the
data continues to meet the definition of
limited rights.

(2) Government Purpose License Rights.
For a period of two (2) years (or such other
period as may be authorized by the
Contracting Officer for good cause shown)
after the delivery and acceptance of the last
deliverable item under the contract, the
Government shall have limited rights and,
after the expiration of the two-year period,
shall have Government purpose license rights
in:

(i) technical data prepared or required to
be delivered under this or any other
Government contract or subcontract and
constituting corrections or changes to
Government-furnished data or computer
software;

(ii) form, fit, or function data pertaining to
items, components, or processes prepared or
required to be delivered under this or any
other Government contract or subcontract;

(iii) manuals or instructional materials
(other than detailed manufacturing or process
data) prepared or required to be delivered
under this contract or any subcontract
hereunder necessary for installation,
operation, maintenance, or training purposes;
and

(iv) any other technical data prepared or
required to be delivered under this contract
or subcontract hereunder, which is not
otherwise subject to limited or unlimited
rights pursuant to subparagraph (b)(1) or
(b)(3) herein;

Government Purpose License Rights must
be effective provided that only the portion or
portions of each piece of data to which such
rights are to be asserted are identified (for
example, by circling, underscoring, or a note),
and that the piece of data is marked with the
legend below:

(A) the number of the prime contract under
which the technical data is to be delivered;
and

(B) the name of the contractor and/or any
subcontractor asserting Government Purpose
License Rights,

Government Purpose License Rights (SBIR
Program)
Contract No.

Contractor:

For a period of two (2) years after delivery
and acceptance of the last deliverable item
under this contract, this technical data shall
be subject to the restrictions contained in the
definition of "Limited Rights” in Section
227.471 of the DoD FAR Supplement. After

the two-year period, the data shall be subject
to the restrictions contained in the definition
of “Government Purpose License Rights” in
Section 227.471 of the DoD FAR Supplement.
The Government assumes liability for
unauthorized use or disclosure by others.
This legend, together with the indications of
the portions of the data which are subject to
such limitations, shall be included on any
reproduction hereof which contains any
portions subject to such limitations and shall
be honored only as long as the data continues
to meet the definition on Government
purpose license rights.

(3) Unlimited Rights. The Government shall
have unlimited rights in:

(i) technical data required to be prepared
or delivered under this contract or any
subcontract hereunder that was previously
delivered or previously required to be
delivered to the Government with unlimited
rights; and

(ii) technical data or computer software
that is publicly available or has been
released or disclosed by the Contractor
without restriction on further use or
disclosure.

(c) Rights in Computer Software.

(1) Restricted Rights.

(i) The Government shall have restricted
rights in computer software, listed or
described in a license or agreement made a
part of this contract, which the parties have
agreed with will be furnished with restricted
rights, Provided, however, notwithstanding
any contrary provision in any such license or
agreement, the Government shall have the
rights included in the definition of “restricted
rights” in paragraph (a) above. Such
restricted rights are of no effect unless the
computer software is marked by the
Contractor with the following legend:

Restricted Rights Legend

Use, duplication or disclosure is subject to
restrictions stated in Contract No.
with______(Name of
Contractor) .,

and the related computer software
documentation includes a prominent
statement of the restriction applicable to the
computer software. The Contractor may not
place any legend on computer software
indicating restrictions on the Government's
rights on such software unless the restrictions
are set forth in a license or agreement made a
part of this contract prior to the delivery date
of the software. Failure of the Contractor to
apply a restricted rights legend to such
computer software shall relieve the
Government of liability with respect to such
unmarked software.

(ii) Notwithstanding subparagraph (c)(1)(i)
above, commercial computer software and
related documentation developed at private
expense and not in public domain may, if the
Contractor so elects, be marked with the
following Legend:

Restricted Rights Legend

Use, duplication, or disclosure by the
Government is subject to restrictions as set
forth in subparagraph (c)(1)(ii) of the Rights
in Technical Data and Computer Software
clause at 252.227-7013.
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(Name of Contractor and Address)

When acquired by the Government,
commercial computer software and related
documentation so legended shall be subject
to the following:

(A) Title to and ownership of the software
and documentation shall remain with the
Contractor.

(B) User of the Software and
documentation shall be limited to the facility
for which it is acquired.

(C) The Government shall not provide or
otherwise make avaialble the software or
documentation, or any portion thereof, in any
form, to any third party without the prior
written approval of the Contractor. Third
parties do not include prime contractors,
subcontractors and agents of the Government
who have the Government’s permission to
use the licensed software and documentation
al the facility, and who have agreed to use
the licensed software and documentation,
only in accordance with these restrictions.
This provision does not limit the right of the
Government to use software, documentation,
or information therein, which the
CGovernment may already have or obtain
without restrictions.

(D) The Government shall have the right to
use the computer software and
documentation with the computer for which it
is acquired at any other facility to which that
computer may be transferred; to use the
computer software and documentation with a
backup computer when the primary computer
is inoperative; to copy computer programs for
safekeeping (archives) or backup purposes;
and to modify the software and
documentation or combine it with other
software, Provided, that the unmodified
portions shall remain subject to these
restrictions.

(2) Government Purpose License Rights.
For a period of two (2) years {or such other
period as may be authorized by the
Contracting Officer for good cause shown)
after the delivery and acceptance of the last
deliverable item under the contract, the
Government shall have limited rights and.
after expiration of the two-year period, shall
have Government purpose license rights in:

(1) computer software resulting directly
from performance of experimental,
developmental or research work which was
specified as an element of performance in
this or any Government contract or
subcontract;

(ii) computer software required to be
originated or developed under 8 Government
contract, or generated as a necessary part of
performing a contract; and

(iii) any other computer software prepared
or required to be delivered under this
contract or subcontract hereunder, which is
not otherwise subject to restricted or
unlimited rights pursuant to subparagraph
(c)(1} or (c){3) herein.

Government purpose license rights shall be
effective provided that each unit of software
is marked with an abbreviated license rights
legend reciting that the use, duplication, or
disclosure of the software is subject to the
same restrictions included in the same
contrac! (identified by number) with the same
contractor (identified by name). The

Government asssumes no liability for
unauthorized use, duplication, or disclosures
by others.

(3) Unlimited Rights. The Government shall
have unlimited rights in:

(i) computer software required to be
prepared to deliver under this or any
subcontract hereunder that was previously
delivered or previously required to be
delivered to the Government under any
contract or subcontract with unlimited rights;

(ii) computer software that is publicly
available or has been or is normally released
or disclosed by the Contractor without
restriction on further use or disclosure; and

(iii) computer data bases, consisting of
information supplied by the Government,
information in which the Government has
unlimited rights, or information which is in
the public domain.

(d) Technical Data and Computer Software
Previously Provided Without Restriction.
Contractor shall assert no restrictions on the
Government's rights to use or disclose any
data or computer software which the
Contractor has previously delivered to the
Government without restriction. The limited
or restricted rights provided for by this clause
shall not impair the right of the Government
to use similar or identical data or computer
software acquired from other sources.

(e) Copyright.

(1) In addition to the rights granted under
the provisions of paragraphs (b) and (c)
above, the Contractor hereby grants to the
Government a nonexclusive, paid-up license
throughout the world, of the scope set forth
below, under any copyright owned by the
Contractor, in any work of authorship
prepared for or acquired by the Government
under this contract, to reproduce the work in
copies or phonorecords, to distribute copies
or phonorecords to the public, to perform or
display the work publicly, and to prepare
derivative works thereof, and to have others
do so for Government purposes. With respect
to technical data and computer software in
which the Government has unlimited rights,
the license shall be of the same scope as the
rights set forth in the definition of "unlimited
rights” in DFARS 227.471. With respect to
technical data in which the Government has
limited rights, the scope of the license is
limited to the rights set forth in the definition
of “limited rights". With respect to computer
software which the parties have agreed will
be furnished with restricted rights. The scope
of the license is limited to such rights.

(2) Unless written approval of the
Contracting Officer is obtained, the
Contractor shall not include in technical data
or computer software prepared for or
acquired by the Government under this
contract any works of authorship in which

copyright is not owned by the Contractor
without acquiring for the Government any
rights necessary to perfect a copyright license
of the scope specified herein.

(3) As between the Contractor and the
Covernment, the Contractor shall be
considered the “person for whom the work
was prepared” for the purpose of determining
authorship under Section 201(b) of Title 17,
United States Code.

(4) Technical data delivered under this
contract which carries a copyright notice

shall also include the following statement
which shall be placed thereon by the
Contractor, or should the Contractor fail, by
the Government: This material may be
reproduced by or for the U.S. Government
pursuant to the copyright license under the
clause at 252.227-7025 (date).

(f) Removal of Unjustified and Non-
conforming Markings.

(1) Unjustified Technical Data Markings.
Notwithstanding any provision of the
contract concerning inspection and
acceptance, the Government may. at the
Contractor's expense, correct, cancel, or
ignore any marking not authorized by the
terms of this contract on any technical data
furnished hereunder in accordance with the
clause of this contract entitled “Validation of
Restrictive Markings on Technical Data”,
DFARS 252.227-7037.

(2) Non-conforming Technical Data
Markings. Correction of non-conforming
markings is not subject to DFARS 252.227-
7037. The Government may, at the
Contractor's expense, correct any non-
conforming markings if the Contracting
Officer notifies the Contractor and the
Contractor fails to correct the non-
conforming markings within 80 days.

(3) Unjustified and Non-conforming
Computer Software Markings.
Notwithstanding any provision of this
contract concerning inspection and
acceptance, the Government may correct,
cancel, or ignore any marking not authorized
by the terms of this contract on any computer
software furnished hereunder, if:

{i) the Contractor fails to respond within
sixty (60) days to & written inquiry by the
Government concerning the propriety of the
markings, or

(ii) the Contraclor's response fails to
substantiate, within sixty (60) days after
written notice, the propriety of restricted
rights markings by identification of the
restrictions set forth in the contract.

In either case, the Government shall give
written notice to the Contractor of the action
taken.

(g) Relation to Patents. Nothing contained
in this clause shall imply a license to the
Government under any patent or be
construed as affecting the scope of any
license or other right otherwise granted to the
Government under any patent.

(h) Limitation of Charges for Data and
Computer Software. The Contractor
recognizes that is is the policy of the
Government not to pay, or to allow to be
paid, any charges for data or computer
software which the Government has a right to
use and disclose to others without restriction
and Contractor agrees to refund any such
payments. This policy applies to contracts
that involve payments by subcontractors and
those entered into through the Military
Assistance Program, in addition to U.S.
Government prime contracts. However. it
does not apply to reasonable reproduction.
handling, mailing, and similar administrative
costs.

(i) Acquisition of Data and Computer
Software from Subcontractors.

{1) Whenever any technical data or
computer software is to be obtained from a
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subcontractor under this contract, the
Contractor shall use this same clause in the
subcontract, without alteration, and no other
clause shall be used to enlarge or diminish

the Government's or the Contractor's rights in
the subcontractor data or computer software
which is required for the Government.

(2) Technical data requird to be delivered
by a subcontractor shall normally be
delivered to the next high-tier contractor.
However, when there is a requirement in the
prime contract for data which may be
submitted with other than unlimited rights by
asubcontractor, then said subcontractor may
fulfill its requirement by submitting such data
directly to the Government, rather than
through the prime Contractor.,

(3) The Contractor and higher-tier
subcontractors will not use their power to
award subcontracts as economic leverage to
obtain rights in technical data or computer
software from their subcontractors.

(i) Notice of Limitations on Government
Rights.

(1) Unless the Schedule provides otherwise,
and subject to (j)(2) below, the Contractor
will promptly notify the Contracting Officer
in writing of the intended use by the
Contractor or a subcontractor in performance
of this contract of any item, component, or
process for which technical data would
contain any restrictions on the Government's
Eight to use, disclose, or have others use such

ata.

(2) Such notification is not required with
respect to

(i) standard commercial items which are
manufactured by more than one source of
supply; or

(ii) items, components, or processes for
which such notice was given pursuant to
prenotification of rights in technical data in
connection with this contract.

(3) Unless the schedule provides otherwise,
Contracting Officer approval is not necessary
under this clause for the Contractor to use the
item, component, or process in the
performance of the contract.

(End of clause)

252.227-7026 Deferred delivery of
technical data of computer software.

As prescribed at 227.482(1), insert the
following clause:

Deferred Delivery of Technical Data or
Computer Software (Nov 1974)

The Government shall have the right to
fequire, at any time during the performance
of this contract, within two (2) years after
eigher acceptance of all items (other than
data or computer software) to be delivered
under this contract or termination of this
tontract, whichever is later, the delivery of
any technical data or computer software item
ldeptiﬁed in this contract as “deferred

elgvery" data or computer software. The
oblngation to furnish such technical data
fequired to be prepared by a subcontractor
and pertaining to an item obtained from him
shall expire two (2) years after the date
Contractor accepts the last delivery of that
ltem from that subcontractor for use in
performing this contract.

(End of clause)

252.227-7027 Deferred ordering of
technical data or computer software.

As prescribed at 227.482(m), insert the
following clause;

Deferred Ordering of Technical Data or
Computer Software (Nov 1974)

In addition to technical data or computer
software specified elsewhere in this contract
to be delivered hereunder, the Government
may, at any time during the performance of
this contract or within a period of three (3)
years after acceptance of all items (other
than technical data or computer software) to
be delivered under this contract or the
termination of this contract, order any
technical data or computer software (as
defined in the “Rights in Technical Data and
Computer Software” clause of this contract)
generated in the performance of this contract
or any subcontract hereunder. When such
technical date or computer software is
ordered, the Contractor shall be compensated
for converting the data or computer software
into the prescribed form, for reproduction and
delivery. The obligation to deliver such
technical data of a subcontractor and
pertaining to an item obtained from him shall
expire three (3) years after the date the
Contractor accepts the last delivery of that
item from that subcontractor under this
contract. The Government's rights to use said
data or computer software shall be pursuant
to the “Rights in Technical Data and
Computer Software" clause of this contract.

(End of clause)

252,227-7028 Requirement for technical
data certification.

As prescribed at 227.482(n), insert the
following provision:

Requirement for Technical Data Certification
(Apr 1974)

The Offeror shall submit with its offer a
certification as to whether the Offeror has
delivered or is obligated to deliver to the
Government under any contract or
subcontract the same or substantially the
same technical data included in its offer; if
8o, the Offeror shall identify one such
contract or subcontract under which such
technical data was delivered or will be
delivered, and the place of such delivery.

(End of provision)

252.227-7029 Identification of technical
data.

As prescribed at 227.482(0), insert the
following clause:

Identification of Technical Data (Mar 1975)

Technical Data (as defined in the “Rights in
Technical Data and Computer Software”
clause of this contract) delivered under this
contract shall be marked with the number of
this contract, name of Contractor, and name
of any subcontractor who generated the data.

(End of clause)

252.227-7030 Technical data—withholding
of payment.

As prescribed at 227.482(p), insert the
following clause:

Technical Data—Withholding of Payment (Jul
1976)

(a) If “Technical Data" as defined in the
clause of this contract entitled “Rights in
Technical Data and Computer Software"), or
any part thereof, specified to be delivered
under this contract, is not delivered within
the time specified by this contract or is
deficient upon delivery (including having
resfrictive markings not specifically
authorized by this contract), the Contracting
Officer may until such data is accepted by
the Government, withhold payment to the
Contractor of ten percent {10%) of the total
contract price or amount unless a lesser
withholding is specified in the contract.
Payments shall not be withheld nor any other
action taken pursuant to this paragraph when
the Contractor's failure to make timely
delivery or to deliver such data without
deficiencies arises out of causes beyond the
control and without the fault or negligence of
the Contractor.

(b) After payments total ninety percent
(90%) of the total contract price or amount
and if all technical data specified to be
delivered under this contract has not been
accepted, the Contracting Officer may
withhold from further payment such sum as
the Contracting Officer considers
appropriate, not exceeding ten percent (10%)
of the total contract price or amount unless a
lesser withholding limit is specified in the
contract.

(c) The withholding of any amount or
subsequent payment to the Contractor shall
not be construed as a waiver of any rights
accruing to the Government under this
contract.

(End of clause)

252.227-7031 Data requirements.

As prescribed at 227.482(q), insert the
following clause:

Data Requirements (Apr 1972)

(a) Data means recorded information,
regardless of form or characteristics.

(b) The Contractor is required to deliver
only the data items listed on DD Form 1423
(Contract Data Requirements List) and data
items identified in and deliverable under any
contract clause of FAR Subpart 52.2 and DoD
FAR Supplement Subpart 52.2 made a part of
the contract.

(End of clause)

252.227-7032 Rights in technical data and
computer software (foreign).

As prescribed at 227.482(r), insert the
following clause:

Rights in Technical Data and Computer
Software (Foreign) (Jun 1975)

The United States Government may
duplicate, use, and disclose in any manner for
any purposes whatsoever, including delivery
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to other governments for the furtherance of
mutual defense of the United States
Government and other governments, all
technical data including reports, drawings
and blueprints, and all computer software,
specified to be delivered by the Contractor to
the United States Government under this
contract.

(End of clause)

252.227-7033 Rights in shop drawings.

As prescribed at 227.482(s), insert the
following clause:

Rights in Shop Drawings (Apr 1966)

(a) Shop drawings for construction means
drawings, submitted to the Government by
the Construction Contractor, subcontractor or
any lower tier subcontractor pursuant to a
construction contract, showing in detail (i)
the proposed fabrication and assembly of
structural elements and (ii) the installation
(i.e., form, fit, and attachment details) of
materials or equipment. The Government
may duplicate, use, and disclose in any
manner and for any purpose shop drawings
delivered under this contract,

(b) This clause, including this paragraph
{b), shall be included in all subcontracts
hereunder at any tier.

(End of clause)

252.227-7034 Patents-subcontracts.
As prescribed at 227.3044, insert the
following clause:

Patents-Subcontracts (Apr 1984)

The Contractor will include the clause at
FAR 52,227-12, Patent Rights—Retention by
the Contractor (Long Form) suitably modified
to identify the parties, in all subcontracts,
regardless of tier, for experimental,
developmental, or research work to be
performed by other than a small business
firm or nonprofit organization.

(End of clause)

252.227-7035 Prenotification of rights in
technical data.

As prescribed at 227.482(t), insert the
following provision:

Prenotification of Rights in Technical Data
(May 1987)

(a) Prenotification of Limitations on
Government Rights.

In order for the Government to make
informed judgments concerning the
competitive reprocurement potential of items,
components, processes, or computer software
developed at private expense that an Offeror
intends to deliver under a resultant contract,
Offerors shall identify to the maximum
practicable extent in their response to this
solicitation such privately developed items,
components, processes, or computer software
and the technical data which they:

(1) intend to deliver with limited rights;

(2) intend to deliver with Government
Purpose License Rights; or

(3) have not yet determined if such rights
should apply.

This requirement does not apply to
standard commercial items which are
manufactured by more than one source of

supply. If an Offeror asserts other than
unlimited rights to any technical data in its
proposal responding to this requirement,
Government failure to object to or reject any
such assertion shall not be construed to
constitute agreement to any such data rights
assertion. Offerors will furnish, at the written
request of the Contracting Officer, evidence
to support any such assertion.

(End of provision)

252.227-7036 Certification of technical
data conformity.

As prescribed at 227.482(u), insert the
following clause:

Certification of Technical Data Conformity
(May 1987)

(a) All technical data delivered under this
contract shall be accompanied by the
following written certification:

The Contractor, , hereby
certifies that, to the best of its knowledge and
belief, the technical data delivered herewith
under Contract No. is complete,
accurate, and complies with all requirements
of the contract.

Date

Name and Title of

Certifying Official
This written certification shall be dated and
the certifying official (identified by name and
title) shall be duly authorized to bind the
Contractor by the certification.

(b) The Contractor shall identify, by name
and title, each individual (official) authorized
by the Contractor to certify in writing that the
technical data is complete, accurate, and
complies with all requirements of the
contract, The Contractor hereby authorizes
direct contact with the authorized individual
responsible for certification of technical data.
The authorized individual shall be familiar
with the Contractor's technical data
conformity procedures and their application
to the technical data to be certified and
delivered.

(c) Technical data delivered under this
contract may be subject to reviews by the
Government during preparation and prior to
acceptance. Technical data is also subject to
reviews by the Government subsequent to
acceptance. Such reviews may be conducted
as a function ancillary to other reviews, such
as in-process reviews or configuration audit
reviews.

(End of clause)

252.227-7037 Validation of restrictive
markings on technical data.

As prescribed in 227.482(v) insert the
following clause:

Validation of Restrictive Markings on
Technical Data (May 1987)

(&) Definition. The terms used in this clause
are defined in 227.471 of the Department of
Defense Federal Acquisition Regulation
Supplement (DFARS).

(b) Justification, The Contractor or
subcontractor at any tier is responsible for
maintaining records sufficient to justify the
validity of its markings that impose

restrictions on the Government and others to
use, duplicate, or disclose technical data
delivered or required to be delivered under
the contract or subcontract, and shall be
prepared to furnish to the Contracting Officer
a written justification for such restrictive
markings in response to a challenge under
paragraph (d) below.

(c) Prechallenge Request for Information.

(1) The Contracting Officer may request the
Contractor or subcontractor to furnish a
written explanation for any restriction
asserted by the Contractor or subcontractor
on the right of the United States or others to
use technical data. If, upon review of the
explanation submitted, the Contracting
officer remains unable to ascertain the basis
of the restrictive marking, the Contracting
Officer may further request the Contractor or
subcontractor to furnish additional
information in the records of, or otherwise in
the possession of or reasonably available to,
the Contractor or subcontractor to justify the
validity of any restrictive marking on
technical data delivered or to be delivered
under the contract or subcontract (e.g., a
statement of facts accompanied with
supporting documentation). The Contractor or
subcontractor shall submit such written data
as requested by the Contracting Officer
within the time required or such longer period
as may be mutually agreed.

(2) If the Contracting Officer, after
reviewing the written data furnished
pursuant to paragraph (c)(1) above, or any
other available information pertaining to the
validity of a restrictive marking, determines
that reasonable grounds exist to question the
current validity of the marking and that
continued adherence to the marking would
make impracticable the subsequent
competitive acquisition of the item,
component, or process to which the technical
data relates. (Note: The Contracting Officer
may also challenge the validity of the
restricted markings if such technical data is
publicly available, has been furnished to the
Government without restriction, or has been
otherwise made available without
restriction.) When challenging the validity of
restrictive markings, the Contracting Officer
will follow the procedures described in
paragraph (d) below.

(3) If the Contractor or subcontractor fails
to respond to the Contracting Officer’s
request for information under paragraph
(c)(1) above, and the Contracting Officer
determines that continued adherence to the
marking would make impracticable the
subsequent competitive acquisition of the
item, component, or process to which the
technical data relates, the Contracting Officer
may formally challenge the validity of the
marking as described in paragraph (d) below.

(d) Challenge.

(1) Notwithstanding any provision of this
contract concerning inspection and
acceptance, if the Contracting Officer
determines that a challenge to the restrictive
marking is warranted, the Contracting Officer
shall send a written challenge notice to the
Contractor or subcontractor asserting the
restrictive markings. Such challenge shall:

(i) state the specific grounds for challenging
the asserted restriction;
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(ii) require a response within sixty (60)
days justifying and providing sufficient
evidence as to the current validity of the
asserted restriction; and

(iii) state that a DoD Contracting Officer's
final decision, issued pursuant (o paragraph
() below, sustaining the validity of a
restrictive marking identical to the asserted
restriction, within the three-year period
preceding the challenge, shall serve as
justification for the asserted restriction if the
validated restriction was asserted by the
same Contractor or subconltractor {or any
licensee of such Contractor or subcontractor)
to which such notice is being provided.

(iv) State that failure to respond to the
challenge notice may result in issuance of a
final decision pursuant to paragraph (e)
below.

(2) The Contracting Officer shall extend the
time for response as appropriate if the
Contractor or subcontractor submits a
written request showing the need for
additional time to prepare a response.

(3) The Contractor's or subcontractor's
wrilten response shall be considered a claim
within the meaning of the Contract Disputes
Acl of 1978 (41 U.S.C. 601 el seq.), and shall
be certified in the form prescribed by FAR
33.207, regardless of dollar amount.

(4] A Contractor or subcontractor receiving
challenges to the same restrictive markings
from more than one Contracting Officer shall
nolify each Contracting Officer of the
existence of more than one challenge. The
notice shall also state which Contracling
Officer initiated the first in time unanswered
challenge. The Contracting Officer initiating
the first in time unanswered challenge after
consultation with the Contractor or
subcontractor and the other Contracting
Officers, shall formulate and distribute a
schedule for responding to each of the
challenge notices to all interested parties (all
appropriate Contracting Officers and
Contractors and subcontractors). The
schedule shall afford the Contractor or
subcontractor an equitable opportunity to
respond to each challenge notice. All parties
will be bound by this schedule.

(e) Final Decision When Contractor or
Subcontractor Fails to Respond. Upon a
failure of a Centractor or subcontractor to
submit any response to the challenge notice
the Contracting Officer will issue a final
decision to the Contractor or subcontractor in
accordance with the Disputes clause at FAR
52.233-1, pertaining lo the validity of the
asserted restriction. This final decision shall
be issued as soon as possible after the
expiration of the time period of paragraph
(d){1)(ii) or (2) above. Following the issuance
of the final decision, the Contracting Officer
will comply with the procedures in (f)(2){ii)
through (iv) below.

(1) Final Decision When Contractor or
Subcontractor Responds.

(1) If the Contracting Officer determines
that the Contactor or suhcontractor has
justified the validity of the restrictive
marking, the Contracting Officer shall issue a
final decision to the Contractor or
subcontractor sustaining the validity of the
restrictive marking. and stating that the
Government will continue to be bound by the
restrictive marking. This final decision shall

be issued within sixty (80) days after receipt
of the Contractor’s or subcontractor's
response to the challenge notice, or within
such longer period that the Contracting
Officer has notified the Contractor or
subcontractor that the Government will
require. The notification of a longer period for
issuance of a final decision will be made
within sixty (60) days after receipt of the
response to the challenge notice.

(2)(i) If the Contracting Officer determines
that the validity of the restrictive marking is
nol justified, the Contracting Officer shall
issue a final decision to the Contractor or
subcontracter in accordance with the
Disputes clause at FAR 52.233-1,
Notwithstanding paragraph (e) of the
Disputes clause, the final decision shall be
issued within sixty (60) days after receipt of
the Contractor’s or subcontractor's response
to the challenge notice, or within such longer
period that the Contracting Officer has
notified the Contractor or subcontractor of
the longer period that the Government will
require. The notification of a longer period for
issuance of a final decision will be made
within sixty (60) days after receipt of the
response to the challenge notice.

(i} The Government agrees that it will
continue to be bound by the restrictive
marking for a period of ninety (90) days from
the issuance of the Contracting Officer's final
decision under paragraph (f)(2)(i) of this
clause. The Contractor or subcontractor
agrees that, if it intends to file suit in the
United States Claims Court it will provide a
notice of intent to file suit to the Contracting
Officer within ninety (90) days from the
issuance of the Contracting Officer's final
decision under paragraph (f)(2)(i) of this
clause. If the Contractor or subcontractor
fails to appeal, file suit, or provide a notice of
intent 1o file suit to the Contracting Officer
within the ninety (90)-day period, the
Government may cancel or ignore the
restrictive markings, and the failure of the
Contractor or subcontractor to take the
required action conslitutes agreement with
such Government action.

(iii) The Government agrees that it will
continue to be bound by the restrictive
marking where a notice of intent to file suit in
the United States Claims Court is provided to
the Contracting Officer within ninety (90)
days from the issuance of the final decision
under paragraph (f)(2](i) of this clause. The
Government will no longer be bound, and the
Contractor or subcontractor agrees that the
Government may strike or ignore the
restrictive markings, if the Contractor or
subcontractor fails to file its suit within one
(1) year after issuance of the final decision.
Notwithstanding the foregoing, where the
head of an agency determines, on a
nondelegable basis, that urgent or compelling
circumstances significantly affecting the
interest of the United States will not permit
waiting for the filing of a suit in the United
States Claims Court, the Contractor or
subcontractor agrees that the agency may.
following notice to the Contractor or
subcontractor, authorize release or disclosure
of the technical data. Such agency
determination may be made at any time after
issuance of the final decision and will not
affect the Contractor's or subcontractor's

right to damages against the United States
where its restrictive markings are ultimately
upheld or to pursue other relief, if any, as
may be provided by law.

{(iv) The Government agrees that it will be
bound by the restrictive marking where an
appeal or suit is filed pursuant to the
Contract Disputes Act until final disposition
by an agency Board of Contract Appeals or
the United States Claims Court.
Notwithstanding the foregoing, where the
head of an agency determines, on a
nondelegable basis, following notice to the
Contractor that urgent or compelling
circumstances significantly affecting the
interest of the United States will not permit
awaiting the decision by such Board of
Contract Appeals or the United States Claims
Court, the Contractor or subcontractor agrees
that the agency may authorize release or
disclosure of the technical data. Such agency
determination may be made at any time after
issuance of the final decision and will not
affect the Contractor's or subcontractor's
right to damages against the United States
where its restrictive markings are ultimately
upheld or to pursue other relief, if any, as
may be provided by law.

(g) Final Disposition of Appeal or Suit,

(1) If the Contractor or subcontractor
appeals or files suit and if, upon final
disposition of the appeal or suit, the
Contracting Officer's decision is sustained—

(i} The restrictive marking on the technical
data shall be cancelled, corrected or ignored;
and

(ii) If the restrictive marking is found not to
be substantially justified, the Contractor or
subeontractor, as appropriate, shall be liable
to the Government for payment of the cost to
the Government of reviewing the restrictive
marking and the fees and other expenses [as
defined in 28 U.S.C. 2412(d)(2)(A)) incurred
by the Government in challenging the
marking, unless special circumstances would
make such payment unjust.

{2) If the Contractor or subcontractor
appeals or files suit and if, upon final
disposition of the appeal or suil, the
Contracting Officer's decision is not
sustained—

(i) The Government shall continue to be
bound by the restrictive marking; and

(ii) The Government shall be liable to the
Contractor or subcontractor for payment of
fees and other expenses (as defined in 28
U.S.C. 2412(d)(2)(A)) incurred by the
Contractor or subcontractor in defending the
marking, if the challenge by the Government
is found not to have been made in good faith.

(h) Duration of Right to Challenge. The
Government may review the validity of any
restriction on technical data, delivered or to
be delivered under a contract, asserted by the
Contractor or subcontractor. During the
period within three (3) years of final payment
on a contract or within three (3) years of
delivery of the technical data to the
Government, whichever is later, the
Contracting Officer may review and make a
written determination to challenge the
restriction. The Government may, however,
challenge a restriction on the release,
disclosure or use of technical data at any
time if such technical data (1) is publicly
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available; (2) has been furnished to the
United States without restriction; or (3) has
been otherwise made available without
restriction. Only the Contracting Officer's
final decision resolving a formal challenge by
sustaining the validity of a restrictive
marking constitutes “validation™ as
addressed in 10 U.S.C. 2321. A decision by
the Government, or a determination by the
Contracting Officer, to not challenge the
restrictive marking or asserted restriction
shall not constitute "validation”.

(i) Privity of Contract. The Contractor or
subcontractor agrees that the Contracting
Officer may transact matters under this
clause directly with subcontractors at any
tier that assert restrictive markings.
However, this clause neither creates nor
implies privity of contract between the
Government and subcontractors.

(j) Flowdown. The Contractor or
subcontractor agrees to insert this clause in
subcontracts at any tier requiring the delivery
of technical data.

(End of clause)

[FR Doc. 87-8562 Filed 4-15-87; 8:45 am|
BILLING CODE 3810-01-M

Department of the Air Force
48 CFR Part 5315

Department of the Air Force Federal
Acquisition Regulation Supplement;
Contracting by Negotiation

AGENCY: Department of the Air Force,
Department of Defense.

ACTION: Final rule.

sSuMMARY: FAR Subpart 15.8, Price
Negotiation, is being supplemented by
the Air Force to set forth the Air Force
policy on the use and control of Formula
Pricing Agreements (FPAs).

EFFECTIVE DATE: April 29, 1987.

FOR FURTHER INFORMATION CONTACT:
Capt. Jeff Parsons, SAF/AQCP, Room
40251, Pentagon, Washington, DC
203301000, (202) 697-6522,

SUPPLEMENTARY INFORMATION:

A. Background

In a recent spare parts pricing review,
the GAO identified instances where
buyers were using the existence of
Formula Pricing Agreements (FPAs) as
justification for accepting proposed
prices without performing adequate
price analysis. A review of this finding
by members of the Air Staff determined
that inadequate control and guidance on
the use of FPAs contributed to this
problem.

FPAs are a very effective tool for
pricing large volumes of spare parts
when used properly. Normally, they are
written agreements between the
Government and a contractor and set
forth a methodology and the specific

rates and factors to follow when pricing
items covered by the FPA. However,
their use cannot be taken for granted
because they do not in all cases,
guarantee fair and reasonable prices for
each individual item.

In order to maintain FPAs as an
effective pricing tool, the Air Force has
determined that the proper controls for
their use need to be clarified in the AF
FAR Supplement.

B. Public Comments

On October 22, 19886, a notice of the
proposed rule was published in the
Federal Register (51 FR 37451)
requesting interested parties to submit
comments to be considered in the
formulation of the final rule. As a result
of the notice, 3 comments were received
and considered.

C. Regulatory Flexibility Act

In accordance with the Regulatory
Flexibility Act, this rule does not have a
significant economic impact on a
substantial number of small entities
because FPAs shall be negotiated only
with contractors (1) having a significant
volume of Government business, (2) who
are under Government in-plant contract
administration, and (3) who have a
resident DCAA auditor.

D. Paperwork Reduction Act

The rule does not contain information
collection requirements which require
the approval of OMB under 44 U.S.C,
3501 el. seq.

List of Subjects in 48 CFR Part 5315

Government procurement.

Therefore, Title 48 of the Code of
Federal Regulations is amended by
adding Part 5315 to read as follows:

PART 5315—CONTRACTING BY
NEGOTIATION

Subpart 5315.8—Price Negotiation

Sec.

5315.890 Formula pricing agreements (FPA).

5315.890-1 Description.

5315.800-2 Policy.

5315.800-3 Responsibilities.

5315.800-4 FPAs negotiated by other DOD
agencies.

Authority: 5 U.S.C. 301 and FAR 1.301.

Subpart 5315.8—Price Negotiation

5315.890 Formula pricing agreements
(FPA).

5315.890-1 Description.

Formula pricing agreements (FPAs),
sometimes referred to as spare parts
pricing agreements, set forth a pricing
methodology and the specific rates and
factors to be used when pricing items

covered by the FPA. An FPA differs
from a Forward Pricing Rate Agreement
(FPRA) in that an FPA addresses a
pricing methodology limited to a specific
group of items and its use by different
buying activities is optional; whereas
FPRAS are generally limited to
agreements on individual rates or
factors (including Cost Estimating
Relationships (CERs)), apply to many
items, and are required to be used by all
buying activities. Any pricing agreement
made with a contractor shall be
considered to be an FPA if it contains
the following features:

(a) The agreement governs the pricing
methodology of more than one future
contract action and identifies the
category(s) of purchases to be covered
(for example, F-100 replenishment
spares).

(b) The pricing agreement is
expressed in terms which specify the
direct cost inputs and the rates and/or
factors to be applied to identified bases
plus profit or fee.

5315.890-2 Policy.

FPAs should be established as
necessary to ease negotiation of large
numbers of contract actions and reduce
administrative costs and lead time.
However, FPAs shall only be negotiated
with contractors having a significant
volume of Government business and
application normally shall be limited to
acquisitions under $100,000. FPAs
anticipating individual acquisitions over
$100,000, shall be approved by the HCA
and shall specifically establish the
maximum dollar amount for an
acquisition priced using the FPA.
Proposals received above $100,000 must
be submitted with an SF 1411 and a
certificate of current cost or pricing
data. All FPAs shall—

(a) Be in writing and signed by a
contracting officer;

(b) Only be negotiated with
contractors who are under Government
in-plant contract administration
cognizance and have a resident DCAA
auditor. (This requirement may be
waived with HCA approval);

(c) Not cover cost elements, such as
those portions of direct labor and
material costs which require discrete
estimating and analysis;

(d) Identify all rates/factors that are a
part of the FPA; however, the FPA may
reference a FPRA(s) as long as the
agreement prescribes the effect and
treatment of changes in the FPRA;

(e) Provide specific terms and
conditions covering expiration date,
application, and data requirements (2.8
actual cost data) for systematic
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monitoring to assure the continuing
validity of the agreement;

(f) Provide for cancellation at the
option of either party;

(g) Require the contractor to submit to
the contracting officer, and to the
cognizant contract auditor, any
significant change in cost or pricing
data, estimating system, or accounting
system and its impact on the FPA;

(h) Require the contractor to identify
the FPA and the date of the latest
certification of cost or pricing data
supporting the FPA in each specific
pricing proposal where the formula is
used. The contractor shall also be
required to identify those items that
were not priced with the formula if they
are commingled in a proposal that
contains items priced with the formula;

(i) Provide that the FPA shall not be
used if the contractor's purchasing,
estimating, or accounting system are
disapproved by the Government;

(j) Provide that the contracting officer,
or designated representative, may
perform detailed cost or price analysis
on random samples of proposed items
and/or those items that have units
which are significantly higher than
previous buys;

(k) Be supported by certified cost or
pricing data in accordance with FAR
15.804, including the submission of a
signed certificate of current cost or
pricing data at the time agreement is
reached on the FPA (and on an annual
basis thereafter), and shall provide that
contractual documents for items priced
using the FPA, shall include the clause
at FAR 52.215-22, "Price Reduction for
Defective Cost or Pricing Data;"

(1) Provide that the price of individual
contract actions priced under the FPA
shall be adjusted if—

(1) It is found that the cost or pricing
data supporting the FPA was not
accurate, current, or complete;

(2) The contractor fails to comply with
5315,890-2(g); or
. (3) The price was developed through
incorrect application of the FPA;

(m) Provide that individual contract
actions priced using the FPA shall
contain a clause incorporating the FPA
by reference; and

(n) Be based on a pricing methodology
that ensures that unit prices are in

Proportion to the item's base cost (see
FAR 15.812).

5315.890-3 Responsibilities.

(a) Major commands shall—

(1) Establish appropriate approval
level for FPAs:
..(2) Maintain a list of FPAs which
identifies the company and group of
ltems to be purchased:

(3) Conduct periodic reviews of FPAs
and contract actions priced using FPAs;
and

(4) Establish agreements with other
DOD agency contract administration
offices to provide field pricing support,
negotiation support, and administrative
support of Air Force negotiated FPAs.

(b) Air Force contract administration
offices shall—

(1) Comply with the requirements of
5315.890-3(c) for those FPAs negotiated
by the administrative contracting officer
(ACO) for their own use;

(2) Make any FPA negotiated by the
ACO available to any other buying
activity for their use;

(3) Provide field pricing support to
contracting officers in the evaluation of
FPAs;

(4) Participate in the negotiation of
FPAs;

(5) Notify the contracting officer, who
negotiated the FPA, when conditions
arise that may affect the FPA's validity;
for example, changes to an FPRA,
disapproval of a contractor's purchasing
system, and so forth. When appropriate,
recommend the FPA be cancelled and
renegotiated;

(6) Periodically validate the
contractor's compliance with the FPA;
and

(7) Monitor rates and factors
incorporated into each FPA.

(c) Contracting officers shall—

(1) Be responsible for the negotiation
of the FPA and ensure that it complies
with the requirements contained in
5315.890-2 (this responsibility may be
delegated to the ACO);

(2) Obtain field pricing support,
including contract audit and technical
reviews, in the evaluation of FPAs;

(3) Prepare a price negotiation
memorandum covering the pricing
factors used in the FPA;

(4) Request CAO participation in
negotiations;

(5) Semi-annually, through the ACO,
request the DCAA resident auditor to
determine if the contractor is complying
with the FPA procedures:;

(6) Annually, review the FPA to
determine its validity by evaluating
recorded cost data, and renegotiate the
FPA if appropriate;

(7) Determine the effect of changed
conditions that may affect an FPA's
validity, cancel FPAs when appropriate,
and notify all interested parties upon
cancellation of the FPA;

(8) Not use an FPA that has been
cancelled:

(9) At a minimum, conduct the
following evaluation of each proposal
generated under an FPA;

(i) Determine the applicability of the
FPA to the items proposed.

(ii) Determine the reasonableness of
direct cost inputs to the formula.

(iii) Determine the reasonableness of
any non-covered cost proposed, such as
nonrecurring costs,

(iv) Compare prices generated by the
FPA to prior prices, government
estimates, PR estimates, to ensure
reasonableness. The existence of an
FPA does not relieve the contracting
officer from the responsibility of
assuring that a price is fair and
reagsonable;

(10) Conduct detailed cost analysis on
random samples of proposed items and/
or those items that have unit prices
which are significantly higher than
previous buys;

(11) Ensure that individual contract
actions priced using the FPA comply
with the terms of the FPA; and

(12) Comply with 5315.905-1(b)(7)(C)
when pricing an undefinitized
contractual action using an FPA.
5315.860-4 FPAs negotiated by other
DOD agencies. FPAs negotiated by other
agencies shall not be used by any Air
Force activity unless they comply with
the requirements in 5315.890-2.

Patsy |. Conner,

Air Force Federal Register Liaison Officer.
[FR Doc. 87-8492 Filed 4-15-87; 8:45 am|
BILLING CODE 3910-01-M

INTERSTATE COMMERCE
COMMISSION

49 CFR Part 1244
[Ex Parte No. 385 (Sub-No. 2)]

Procedures on Release of Data From
the ICC Waybill Sample

AGENCY: Interstate Commerce
Commission.

ACTION: Final rules.

SUMMARY: These final rules set forth
procedures concerning the type of data
and information that may be obtained
from the “ICC Waybill Sample.” (49 CFR
Part 1244). They establish specific
guidelines for the release of waybill
data according to five classes of users,
and formalize notice and protest
procedures for the possible release of
waybill data to other users to protect
against inappropriate release of
confidential data. These rules, with
some refinements, essentially adopt the
policy of the Office of Transportation
Analysis for handling waybill requests.
(48 FR 40328, September 6, 1983). They
also expand the content of the
Commission's Public Use File. In
addition. they include procedures for
filing complaints for confidentiality
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violations, aggregating shipper wayhbill
data, and filing waybill data requests.
EFFECTIVE DATE: May 18, 1987.

FOR FURTHER INFORMATION CONTACT:
James A. Nash, Tel: (202) 275-6864

or
Elaine K. Kaiser, (202) 275-7003
SUPPLEMENTARY INFORMATION: On
January 8, 1986 we proposed rules
concerning the release of waybill data
from the ICC Waybill Sample. 51 FR 767,
Comments on the proposed rules were
due on February 24, 1986. On February
27, 1986, we granted an extension of
time to file comments pursuant to a
request by the Association of American
Railroads (AAR).

Additional information is contained in
the Commission's decision. To purchase
a copy of the full decision, write to T.S.
InfoSystems, Inc., Room 2229, Interstate
Commerce Commission Building,
Washington, DC 20423, or call 289-4357
(DC Metropolitan area).

This action will not significantly affect
either the quality of the human
environment or energy conservation.
This action will not have a significant
economic impact on a substantial
number of small entities nor increase the
compliance burden on regulated carriers
or members of the public who have an
interest in these proceedings.

List of Subjects in 49 CFR Part 1244

Railroads and reporting and
recordkeeping requirements.

(48 U.S.C. 10303, 10321, 10709, 11144, 11145
and 5 U.S.C. 552 and 553)

Decided: March 31, 1987.

By the Commission, Chairman Gradison,
Vice Chairman Lamboley, Commissioners
Sterrett, Andre, and Simmons.

Noreta R. McGee,
Secretary.

PART 1244—[AMENDED]

Title 49, Part 1244 will be amended to
read as follows:

1. The authority citation for Part 1244
is revised to read as follows:

Authority: 49 U.S.C. 10308, 10321, 10709,
11144, 11145; 5 U.S.C, 522 and 553.

2. Section 1244.8 is added to read as
follows:

§1244.8 Procedures for the release of
waybill data.

(a) General. The procedures for the
release of waybill data identify five
classes of users of the ICC Wayhbill
Sample, define the waybill information
or data that each class of users may
obtain, and set forth the applicable
requirements for the data's release.
They also formalize notice and protest
procedures for the possible release of

waybill data to other users to protect
against the inappropriate release of
confidential data. The Director of the
Office of Transportation Analysis shall
be responsible for releasing waybill
data in accordance with these
procedures.

(b) Class of user, available data, and
applicable release requirements.—(1)
Railroads. Fach requesting railroad may
obtain any waybill record from the ICC
Waybill Sample covering traffic that
originated, terminated, or was bridged
by that railroad. The railroad shall not
have access to waybill data pertaining
to traffic in which it did not participate.
Also, it must meet all ICC and legal
requirements concerning release of
shipper information in accordance with
49 U.S.C, 11910(a).

(2) Federal agencies. Each requesting
Federal agency (including quasi-
governmental agencies) may obtain any
waybill record from the ICC Wayhbill
Sample subject to the following
requirements:

(i) The Federal agency shall make the
information contained in the ICC
Waybill Sample available only to its
employees or those contractors working
on the particular project or study
requiring the waybill data.

(ii) The Federal agency will ensure
that railroads and shippers are afforded
the same privilege and protection
against disclosure of the waybill data as
the Commission provides.

(iii) The Federal agency will not
release any data to the public unless the
data elements are aggregated to contain
at least three shippers and to prevent
identification of an individual railroad.

(iv) The Federal agency will refer any
requests for waybill data and
accompanying documentation to the ICC
for processing and will so inform the
requesting party of such referral to the
Commission.

(v) The Federal agency must sign an
agreement annually with the
Commission agreeing to these
restrictions.

(3) States. Each requesting State may
obtain any waybill record pertaining to
traffic that was originated, terminated,
interchanged in, or that passed through
its State subject to the same
requirements imposed on federal
agencies under paragraphs (b)(2)(i)
through (v) of this section.

(4) Transportation practitioners,
consulting firms, and law firms—
specific proceedings. Transportation
practitioners, consulting firms and law
firms may use data from the ICC
Waybill Sample in preparing verified
statements to be submitted in formal
proceedings before the ICC and/or State

Commissions (Commission) subject to
the following requirements:

(i) The ICC Waybill Sample is the
only single source of the data or
obtaining the data from other sources is
burdensome or costly, and the data is
relevant to issues pendng before the
Commission.

(i) The requestor submits to the ICC a
written waybill request that complies
with § 1244.8(e).

(iii) All waybill data must be returned
to the ICC, and the firm must not keep
any copies.

(iv) A transportation practitioner,
consulting firm, or law firm must submit
any evidence drawn from the ICC
Waybill Sample to the Commission only
unless the evidence is aggregated to the
level of at least three shippers and will
prevent the identification of an
individual railroad. Nonaggregated
evidence submitted to the Commission
will be made part of the public record
only if the Commission finds that it does
not reveal competitively sensitive data.
However, evidence found to be sensitive
may be provided to counsel or other
independent representatives for other
parties subject to the usual and
customary protective order issued by
the Commission or appropriate
authorized official.

(v) For each Commission proceeding,
a firm must sign a confidentiality
agreement with the ICC agreeing to the
above restrictions before any data will
be released. This agreement will permit
use of the released data for a period of
one year from the date the agreement is
signed by the user. If the data is
required for an additional period of time
because a proceeding is still pending
before the Commission, the firm must
sign a new confidentiality agreement
covering the data needed for each
additional year the proceeding is
opened.

(5) Public use. Nonconfidential
waybill data may be obtained from the
“Public Use Waybill File". Reports
produced from the Public Use Waybill
File may be used, published, or released.
The Public Use Waybill File contains
the following nonconfidential items:

(i) Waybill Date (Month, Day, Year).

(i) Accounting Period (Month, Year).

(iii) Number of Carloads.

(iv)] Car Ownership (Rail or Private).

(v) AAR Car Type.

(vi) AAR Mechanical Designation.

(vii) ICC Car Type.

(viii) TOFC/COFC Plan.

(ix) Number of TOFC/COFC Units.

(x) TOFC/COFC Unit Ownership.

(xi) TOFC/COFC Unit Type (Trailer
or Container).
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(xii) Hazardous/Bulk Material in
Box Car Flag,

(xiii)) Commodity Code—Excluding
STCC 49/50 (All 5 digit STCC Codes,
except STCC 19).

(xiv) Billed Weight in Tons.

(xv) Actual Weight in Tons.

(xvi) Linehaul Freight Revenue.

(xvii) Transit Revenue.

(xviii) Miscellaneous Revenue.

[xix) Interstate/Intrastate Code.

(xx) Type of Move (Import/Export/
Minibridge).

(xxi) All Rail/Intermodal Code.

(xxii) Type Move Via Water.

(xxiii) Outbound Transit Code.

(xxiv) Substituted Truck for Rail
Service.

(xxv) Rebill Code.

(xxvi) Estimate of Miles.

(xxvii) Stratum Identification.

(xxviii) Replicate Number.

(xxix) Population Count/Strata
Count (expansion factor),

(xxx) Theoretical Expansion Factor,

(xxxi) Number of Interchanges,

(xxxii) Origin BEA (omitted if STCC
and BEA pair reveals competitively
sensitive shipper data).

(xxxiii) Origin ICC Rate Territory.

(xxxiv) States of Interchanges (first
through ninth).

(xxxv) Termination BEA (omitted if
STCC and BEA pair reveals
competitively sensitive shipper data).

(xxxvi) Termination ICC Rate
Territory.

(xxxvii) Waybill Reporting Period
Length.

D (xxxviii) AAR Provided UMBLER
ata,

(xI) Bad Routing Code.

(xli) Miscellaneous Factored
Expanded Data (e.g., carloads).

(c) Other Users. (1) Users other than
those described in paragraphs (b)(1)
through (b)(5) of this section may file
written requests in accordance with
paragraph (e) of this section for
permission to use data from the ICC
Waybill Sample.

(2) All written requests filed by such
users are subject to the notice and
protest procedures described in
paragraph (d) of this section,

(d) Notice and protest procedures for
waybill requests by other users.
Railroads and shippers will be notified
and afforded the opportunity to protest
waybill requests filed by users other
than those described in paragraphs
(b)(1) through (b)(5) of this section in
accordance with the following
Procedures:

(1) Notice of request for confidential
waybill data. Affected railroads and
shlp'pers will receive notice by Federal
Register Publication. If railroad specific
or shipper specific data are requested,

those parties will be given written
notice of the request.

(2) Form of notice. The notice shall
identify the parties requesting the data;
describe the type of waybill data
requested; and state the purpose for
which the data is requested. The notice
shall include a statement that parties
seeking information concerning the filing
of objections should refer to Ex Parte
No. 385 (Sub-No. 2), 49 CFR 1224.8, or
contact the Interstate Commerce
Commission's Office of Transportation
Analysis.

(3) Objections to release. (i)
Objections to release of the confidential
waybill data must be filed by the
railroad and/or shipper no later than 14
calendar days from publication of the
notice in the Federal Register.

(ii) An original and 3 copies of each
objection shall be filed with the
Director, Office of Transportation
Analysis, Interstate Commerce
Commission, Washington, DC 20423.

(iii) The objection shall identify the
parties seeking the confidential waybill
data, reiterate the purpose for which the
data is sought, and state all grounds for
objection to full or partial disclosure of
the requested data.

(4) Commission determination. (i) The
Director of the Office of Transportation
Analysis will consider all objections in
determining whether to release the
requested waybill data. Each railroad or
shipper who filed objections will be sent
written notice of the Director’s decision
not less than 14 calendar days prior to
the disclosure date.

(i) The Commission reserves the right
to deny the release of waybill data
although no objections may be filed.

(iii) Appeals must be filed with the
Chairman within 10 days of the date of
the Director's decision. Responses to
appeals must be filed within 10 days
thereafter (49 CFR 1011.7(b)(1)). The
filing of an appeal will automatically
stay the effect of the Director's decision.

(e) Content of waybill requests. (1) All
requestors under paragraphs (b)(4) and
(c) of this section shall include the
following information:

(i) A complete and detailed
explanation of the purpose for which the
requested data are needed.

(ii) A description of the specific
waybill data or fields actually required
(including pertinent geographic areas).

(iii) A detailed justification as to why
the specified waybill data are needed.

(2) An original and 2 copies of the
waybill request shall be filed with the
Director, Office of Transportation
Analysis, Interstate Commerce
Commission, Washington, DC 20423.

A (f) Aggregation of confidential shipper
ata.

(1) Any shipper data obtained from
the Waybill Sample shall not be publicly
released unless the data are aggregated
to include at least three shippers.

(2) To aggregate the waybill data to
the level of three shippers, the three-
FSAC Rule shall be used. Under this
rule, there must be at least three
different freight stations as identified by
the Freight Station Accounting Code
(FSAC) on one railroad or there must be
at least two more FSAC's than there are
railroads present in the waybill data
being aggregated.

(3) The three-FSAC Rule shall apply to
every number and calculation publicly
released.

(4) The Director of OTA will consider
requests to apply an alternative
aggregation method provided the
requestor establishes that a particular
project necessitates an alternative
approach and that approach effectively
protects the identity of individual
shippers.

(8) Complaint procedures. (1)
Complaints for alleged breaches of
confidentiality or misuse of confidential
waybill data must include the following:

(i) Identification of all known parties
involved in the alleged violation.

(ii) The approximate date(s) of the
alleged violations.

(iii) A full and detailed description of
the alleged violation.

(iv) A description of any resulting
harm to the complainant.

(2) Prior to filing a complaint, a
complainant, upon written request, may
obtain a copy of the incoming waybill
request and the applicable
confidentiality agreement. This request
must identify the party involved, give
the approximate date the data was
released, briefly describe the alleged
violation, and substantiate the need for
this information for purposes of filing a
complaint.

(3) An original and three (3) copies of
the complaint shall be filed with the
Director, Office of Transportation
Analysis, Interstate Commerce
Commission, Washington, DC 20423, A
copy of the complaint shall also be
served on the alleged violator(s).

(4) An answer must be filed within 20
days after service of the complaint.

(5) All parties will be notified in
writing of the Director’s decision. If the
Director determines that a violation has
occurred, the offending parties will be
denied access to the waybill sample for
a period of time commensurate with the
nature of the violation.

(6) Appeals to the Director's
determination shall be filed in
accordance with paragraph (d)(4)(iii) of
this section.
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(h) Munitions shipments. All waybill
requests for munition data at the 3-digit
Standard Transportation Commodity
Code (STCC) level or greater will be
forwarded by the ICC to the Department
of Defense's Military Traffic
Management Command (MTMC). The
ICC will not release this type of
information without MTMC's consent.

Attachment—Data Elements Contained in
Master Waybill File

Note: The following attachment will not be
published in the Code of Federal Regulations.

The Master Waybill File contains the

following items:

Serial Number

Waybill Number

Waybill Date

Accounting Month & Year (Machine
Readable Input (MRI) only)

Number of Cars on Original Waybill
Document

Car Initial & Number

Origin Railroad & Station Number
(FSAC)

Termination Railroad & Station Number
(FSAC)

Transit Flag

Interstate/Intrastate Flag

All Rail/Intermodal Flag

Import/Export Flag

Rebill Flag

Commodity Code Including STCC49
(Hazardous Materials Code)

Waybill Weight (Hundred-Weight)

Freight Revenue on Original Document

TOFC Plan—First Field

TOFC Plan—Second Field

Number of Trailers/Containers

Trailer/Container Initial & Number

Actual Weight

Transit Charges

Miscellaneous Charges

Sample Strata

Subsample Replicate Number

Railroad Wayhbill ID (MRI Only)

Reporting Railroad

Origin Standard Point Location Code

Origin Rate Area

Origin Rate Territory

Termination Standard Point Location
Code

Termination Rate Area

Termination Rate Territory

Short Line Miles (9999 if Unknown)

Car Type

Tons—Computed from Original Weight

Expansion Factor

Local or Route Code

Junction Frequency

First to Ninth Junction Stations

First to Eight Junction Railroads

STCC Commaodity Code Without
STCC49 (Hazardous Material Codes)

Princeton Rail Network Model Junction
Points

Cars—Factored by Strata

Net Tons—Factored by Strata

Total Revenue—Factored by Strata

Trailer Count—Factored by Strata
Route Segment Distances (Up to ten
segments)
Total Distance (99999 if Unknown)
Factored Revenue for Each Segment (Up
to ten segments)
Error Codes (Flags Placed by Waybill
Edit Programs)
First Route Segment Distance
Second Route Segment Distance
Third Route Segment Distance
Fourth Route Segment Distance
Fifth Route Segment Distance
Sixth Route Segment Distance
Seventh Route Segment Distance
Eighth Route Segment Distance
Ninth Route Segment Distance
Tenth Route Segment Distance
Factored Revenue, Segment 1
Factored Revenue, Segment 2
Factored Revenue, Segment 3
Factored Revenue, Segment 4
Factored Revenue, Segment 5
Factored Revenue, Segment 8
Factored Revenue, Segment 7
Factored Revenue, Segment 8
Factored Revenue, Segment 9
Factored Revenue, Segment 10
AAR Provided UMLER Data
The ICC may add, delete, or revise
items from this list as necessary.

[FR Doc. 87-8554 Filed 4-15-87; 8:45 am]
BILLING CODE 7035-01-M
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Proposed Rules

Federal Register
Vol. 52, No. 73

Thursday, April 16, 1987

This section of the FEDERAL REGISTER
contains notices to the public of the
proposed issuance of rules and
regulations. The purpose of these notices
is to give interested persons an
opportunity to participate in the rule
making prior to the adoption of the final
rules.

———— -

DEPARTMENT OF AGRICULTURE
Food and Nutrition Service
7 CFR Part 220

School Breakfast Program; Nutritional
improvements and Offer Versus Serve

AGENCY: Food and Nutrition Service,
USDA.

ACTION: Proposed rule.

SUMMARY: This rule proposes to revise
the breakfast meal pattern for the
School Breakfast Program to Implement
several provisions of the School Lunch
and Child Nutrition Amendments of
1986. This rule proposes to require that
cereal fortified to at least 25 percent of
the United States Recommended Dietary
Allowance for iron per 1 ounce or % cup
be offered daily in the School Breakfast
Program. This rule also proposes to
allow schools, at the discretion of the
local School Food Authority, to permit
students participating in the School
Breakfast Program to refuse one food
item of a four food item breakfast that
they do not intend to eat. To retain the
nutritional integrity of the breakfast, this
rule proposes to limit the offer versus
serve option to those schools offering an
extra bread/bread alternate food item.
This rule is expected to improve the
nutritional quality of breakfasts offered
under the program while maintaining
local flexibility in meal service.

DATE: Comments must be received or
postmarked no later than June 15, 1987,
ADDRESS: Comments should be sent to:
Cynthia Ford, Chief, Technical
Assistance Branch, Nutrition and
Technical Services, Food and Nutrition
Service, United States Department of
Agriculture, Alexandria, Virginia 22302.
FOR FURTHER INFORMATION CONTACT:
Ms. Ford at the above address, or phone
(703) 756-3556.

SUPPLEMENTARY INFORMATION:

Classification

This proposed rule has been reviewed
under Executive Order 12291 and has

been classified as not major because it
does not meet any of the three criteria
identified under the Executive Order.
This action will not have an annual
effect on the economy of $100 million or
more, nor will it result in major
increases in costs or prices for
consumers, individual industries,
Federal, State or local government
agencies, or geographic regions.
Furthermore, it will not have significant
adverse effects on competition,
employment, investment, productivity,
innovation, or on the ability of United
States-based enterprises to compete
with foreign-based enterprises in
domestic or export markets.

This rule has been reviewed with
regard to the requirements of the
Regulatory Flexibility Act (5 U.S.C. 601
through 612). The Administrator of the
Food and Nutrition Service has certified
that this rule will not have a significant
economic impact on a substantial
number of small entities.

The School Breakfast Program is
listed in the Catalog of Federal Domestic
Assistance under No. 10.553 and is
subject to the provisions of Executive
Order 12372 which require
intergovernmental consultation with
State and local officials (7 CFR Part
3015, Subpart V and 48 FR 29112, June
24, 1983).

No new data collection or
recordkeeping requiring Office of
Management and Budget (OMB)
approval under the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501
through 3520) are included in this
proposed rule. The School Breakfast
Program requirements have been
approved by OMB (OMB No. 0584-0012).

Background

Schools participating in the School
Breakfast Program are required to serve
breakfasts which meet specified
nutritional standards in order to be
eligible to receive Federal
reimbursement. Section 220.8 of program
regulations requires that each breakfast
served to pre-school and school age
children include, at a minimum, food
items representing each of three food
components (milk, fruit/vegetable, and
bread/bread alternate) in specified
quantities.

More specifically, each breakfast
served to school age children is required
to contain at least the following food
items in the quantities indicated:

(1) One-half pint of fluid milk served
as a beverage or on cereal or used in
part for each purpose; and

(2) One-half cup of fruit or vegetable
or both, or full strength fruit or vegetable
juice; and

(8) One slice of whole-grain or
enriched bread, or an equivalent serving
of cornbread, biscuits, rolls, muffins, etc.
made of whole-grain or enriched meal or
flour, or % cup (volume) or 1 ounce
(weight), whichever is less, of whole
grain cereal or enriched or fortified
cereal or an equivalent quantity of any
combination of these foods.

Program regulations also require that,
to the extent practicable, breakfasts for
children over 1 year of age contain meat
or meat alternates such as a one ounce
serving of meat, poultry, or fish; or one
ounce of cheese; or one egg; or two
tablespoons of peanut butter; or an
equivalent quantity of any combination
of any of these foods. Also, since May 7,
1986 (51 FR 16807) nuts and seeds and
their butters have been allowed as meat
alternates.

In 1979, the Department began a
national evaluation of the School Lunch,
School Breakfast, and Special Milk
Programs in order to determine whether
the nutritional objectives of the
programs were being satisfied. The
“National Evaluation of School Nutrition
Programs" compared National School
Lunch Program participants who
participated in the School Breakfast
Program to others who did not
participate in the School Breakfast
Program and concluded the following:

(1) The breakfast served in the School
Breakfast Program is superior to home
breakfasts for milk related nutrients
(protein, calcium, magnesium and
phosphorus).

(2) The school breakfast provides
significantly less iron, vitamin A,
vitamin Bs, niacin and thiamin than
home breakfasts,

(3) Over 24 hours, the intake of
problem nutrients by School Breakfast
Program participants differs from
students having home breakfast only by
having significantly higher calcium
intakes.

Congressional Concerns
Nutrition

The findings of this study sparked
congressional concern regarding the
nutritional quality of the breakfasts
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served under the School Breakfast and
Child Care Food Programs. In the
recently enacted School Lunch and
Child Nutrition Amendments of 1986, as
included in Pub. L. 99-500 and Pub. L.
99-591, Congress directed the
Department to review and revise the
nutritional requirements for breakfasts
served under the School Breakfast and
Child Care Food Programs to improve
their nutritional quality.

Section 330 of Pub. L. 99-500 and Pub.
L. 99-591 requires improvements in the
nutritional quality of the meals, *. . .
taking into consideration both the
findings of the National Evaluation of
School Nutrition Programs and the need
to provide increased flexibility in meal
planning to local food authorities.” To
this end, in the same legislation,
Congress increased by 3 cents the
payment for each reimbursable
breakfast served under each program.
Notice of the 3 cent increase in per
breakfast reimbursement was published
in the Federal Register on January 20,
1987 (52 FR 2122).

Offer Versus Serve

Section 331 of Pub. L. 99-500 and Pub.
L. 99-591 amended section 4(e) of the
Child Nutrition Act of 1966 (42 U.S.C.
1773(e)) to extend the offer versus serve
option to the School Breakfast Program.
New paragraph (e)(2) states: “At the
option of a local school food authority, a
student in a school under the authority
that participates in the school breakfast
program under this Act may be allowed
to refuse not more than one item of a
breakfast that the student does not
intend to consume. A refusal of an
offered food item shall not affect the full
or reduced price charge to the student
for a breakfast meeting the requirements
of this section or the amount of
payments made under this Act to a
school for the breakfast."

Considerations in the Improvement of
Nutritional Quality

By the time of enactment of the School
Lunch and Child Nutrition Amendments
of 1986, the Department had already
undertaken a review of the nutritional
quality of school breakfasts. A
reanalysis of data from the National
Evaluation of School Nutrition Programs
provided more direct information by
studying all foods eaten in the morning
before classes start. Also, the analysis
methods used to separate School
Breakfast Program effects from other
variables were improved. The results of
this study, "The Dietary Impacts of the
School Breakfast Program” confirmed
the earlier findings of significantly
higher calcium intake and lower iron
intake at breakfast for School Breakfast

participants. It was also found that over
24 hours intake of certain nutrients,
including iron, vitamin Bs and
magnesium, was low for both breakfast
program participants and non-
participating schoolchildren. School
Breakfast Program participation was
also associated with reduced cholesterol
intake, but there was no significant
difference in the proportions of protein,
fat and carbohydrate due to program
participation.

Based on a review of these findings,
the Department concluded that, most
Importantly, the iron content of program
breakfasts needs to be increased. An
additional 4.6 milligrams of iron per
week is needed to raise the iron content
of program breakfasts to the level of
home breakfasts. Although there are
many sources from which children
receive this additional iron at home, the
major source is from eating fortified
cereal in large amounts and more
frequently than is served at school.

Iron can also be found in meat and in
some meat alternates. At this time, a
meat or a meat alternate continues to be
recommended for the breakfast program.
Including a requirement for a meat or a
meat alternate could improve the iron
provided by the breakfast, depending on
the items served.

Whole-grain and enriched grain
products (breads or bread alternates
such as pancakes, cereals, etc.) provide
another source of iron. However, whole-
grain and enriched breads and cereals in
most cases provide less than 1 milligram
of iron per serving.

Therefore, the Department is
conoentraing on fortified cereal as the
most accessible and affordable source
of iron for the breakfast meal. Cereals
that are fortified (primarily cereals eaten
cold), generally are fortified to a level of
at least 25 percent of the United States
Recommended Dietary Allowance (U.S.
RDA) per ounce for major nutrients,
including iron. Twenty-five percent of
the U.S. RDA for iron is 4.5 milligrams.
School Breakfast Program participants
now average about two servings of
cereal (all types) per week. In other
words, one additional serving of iron
fortified cereal per week would provide
almost exactly the amount of iron
sought. Further, fortified cereals also
provide substantial amounts of Vitamin
Be, Vitamin A, and magnesium which
are the other nutrients for which the
school breakfast was found to be low.

Some cereals are highly fortified, up to
45 percent or even 100 percent of the
U.S. RDA per ounce for major nutrients.
These highly fortified cereals are
allowed, but the Department believes
that, if consumed frequently, cereal

fortified to at least 25 percent of the U.S.
RDA for iron is sufficient to provide the
level of iron needed to improve the
breakfast meal pattern. Consequently,
the Department proposes that each
school day, cereal fortified to at least 25
percent of the U.S. RDA for iron per 1
ounce of % cup be offered to students as
a breakfast item. Other choices of
breakfast items may also be offered at
local discretion.

The Department considered requiring
that fortified cereal be served as the
bread/bread alternate daily; however,
such a change was considered
restrictive and deviates from any
previous meal pattern requirement by
requiring the service of one particular
food item rather than a general food
component, While it is generally agreed
that daily consumption of fortified
cereals would improve the nutrient
content of the breakfast, it is believed
that to serve only cereal is contrary to
good nutrition education. It is also
contrary to current menu planning
guidance which recommends serving a
variety of foods. Further, such an
approach might also have a negative
effect upon program participation.

Consideration was also given to
requiring that only fortified cereal be
served as the bread/bread alternate 2 or
3 days a week. In other words, schools
would have “cereal-only days" on which
students would automatically be served
cereal. However, the Department was
concerned that the program might still
tend to become a “cereal-only program.”
Since it could be easier for local districts
to plan cereal 5 days a week to regulate
food production schedules, it was felt
that incentives to offer choices and
innovative breakfast programs might
diminish.

Considerations in the Implementation of
Offer Versus Serve

Given congressional concerns
regarding improvements in the
nutritional quality of the breakfast
program, the Department is proposing
implementation of the offer versus serve
option within parameters designed to
support efforts to improve the nutritional
contribution of the meal.

If the Department were to allow the
offer versus serve option with the
currently required three food item
breakfast, the nutritional quality of the
breakfasts would be seriously
jeopardized. A child could elect to
decline one of the three food times,
thereby, reducing the breakfast to as
little as one slice of toast and % pint of
milk. This would contravene the intent
of Congress. Clearly Congress did not
provide an additional 3 cents per
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breakfast reimbursement for a meal
which is lower nutrients and which
costs less to produce than the current
breakfast pattern.

For these reasons, the Department is
proposing to limit the offer versus serve
option to those schools which offer a
minimum of four food items, i.e. three
food items from the required three food
component breakfast plus an extra
bread/bread alternate food item. Whole-
grain, fortified and enriched grain
products are low cost sources of iron.
Compared to the milk, fruit/vegetable,
and optional meat/meat alternate
components, a second offering of whole
wheat toast or fortified cereal is
relatively inexpensive. This approach
would most effectively address both the
nutritional as well as cost concerns.
Further, it should not contribute
significantly to plate waste. The school
breakfast studies conducted by the
Department indicated that older boys
who eat dry cereal at home eat twice as
much as they currently receive at
school; younger children eat 1% times
as much at home. Cooked cereal is eaten
in even larger quantities at home than in
school; almost all age groups eat at least
twice as much at home. The bread or
toast ratio is not as great, but even those
items are eaten in greater quantities at
home by all age groups.

Summary of School Breakfast Program
Proposals

Based on the reasons stated above,
the Department is proposing to revise
the School Breakfast Program meal
pattern requirements to require that
cereal fortified to at least 25 percent of
the U.S. RDA for iron per 1 ounce or %
cup by offered daily. This approach is
believed to be consistent with the
objective of increasing iron without
overly inereasing costs. Further, this
approach is expected to provide
participating students with an additional
choice of food items from which they
may select their breakfast meal since
many schools will frequently offer
another breakfast choice. Commenters
will note that the minimum serving sizes
remain unchanged for all age/grade
groups.

This rule also proposes to allow
school food authorities to authorize the
offer versus serve option in only those
schools offering two food items from the
bread/bread alternate component. One
of the offered bread/bread alternate
food items must be iron-fortified cereal.
The second bread/bread alternate may
also be cereal or may be any of the
other bread/bread alternate food items.
Students participating in the program in

such schools may be allowed to refuse
not more than one item from any food
component of the breakfast that the
student does not intend to consume.
Acceptance of all four food items or
refusal of one offered food item is not to
affect the price of the lunch.

Several technical amendments are
also proposed in this rule. A breakfast
meal pattern table replaces paragraphs
(a)(1), (b)(1) and (b)(3) of § 220.8. The
table updates existing requirements to
include the proposed provisions and is
expected to clarify the meal pattern
requirements. In addition, the regulatory
language, including the newly added
table, is revised to include the
provisions of the recently issued final
rule which allows nuts and seeds and
nut or seed butters to be used as meat
alternates (51 FR 16807) in the National
School Lunch Program, While the
provisions of that rule were
administratively extended to cover the
breakfast program, no regulatory
changes were made in Part 220 at that
time since the service of meat/meat
alternates in the breakfast program is a
recommendation, not a requirement,

Child Care Food Program

The Department will address the
Child Care Food Program separately.
List of Subjects in 7 CFR Part 220

Food assistance programs, School
Breakfast Program, Grant programs-
social programs, Nutrition, Children,

Reporting and recordkeeping
requirements, Surplus agriculture
commodities.

Accordingly, 7 CFR Part 220 is
proposed to be amended as follows:

PART 220—SCHOOL BREAKFAST
PROGRAM

1. The authority citation for Part 220
continues to read as follows:

Authority: Secs. 4 and 10, 80 Stat. 886, 889
(42 U.S.C. 1773, 1779), unless otherwise noted.

2. In § 220.8;

a. Paragraph (a) is revised.

b. Paragraphs (b)(1) and (b)(3) are
removed.

c. Introductory paragraph (b)(2) and
paragraphs (b)(2)(i), (b){2)(ii), and
(b)(2)(iii) are redesignated as
introductory paragraph (b) and
paragraphs (b)(1), (b}(2), and (b)(3)
respectively.

The revisions specified above read as
follows:

§ 220.8 Requirements for breakfast.

(a) Minimum required breakfast
quantities. Except as otherwise
provided in this section, and in any
appendix to this part, schools shall
ensure that each breakfast eligible for
Federal cash reimbursement is served
with the objective of providing the per
breakfast minimums for the age and
grade levels specified in the following
table:

SCHOOL BREAKFAST MEAL PATTERN

Food components/| i Grades K-12
items %
Ages 1 and 2 I Ages 3106
Milk (fluid milk as a b ge, on | % cup % cup. ¥ pint.
cereal, or both).
Fruit/vegetable:
Fruit or vegetable or both or full- Ys cup % cup Ya cup.

strength fruit juice or vegetable

juice.

Bread/bread altermate (one of the fol-
lowing or an equivalent combina-
lio»—exoepllhmeeehdayaww
of iron-fortified cereal must be of-
fered):

Won-fortiied cereal (25% of the

Y% cup volume or % oz

% cup volume or % oz | % cup volume or 1 oz

U.S. RDA for iron per 1 ounce | weight. weight. weight.
or % cup).
Cersal (whole-grain or enriched or Ya cup volume or % oz | % cup volume or % oz % cup volume or 1 oz
fortified). weight. weight. weight.
Bread (whole-grain or enriched)........| % slice % slice 1 slice,
Biscuit, roll, mutfin, combread, etc. | ¥ servir g | % serving 1 9.
(whole-grain or enriched meal or
flour).
Servings To Increase Nutritional Value Required as Often as Practicable
Meat/meat alternate (one of the fol-
lowing or a combination):
Meat, poultry, or fish 102 10z 1oz
Cheese 10z 10z 10z
Egg 1 1 1
Peanut butter or other nut or seed | 2 thsp 21bsp 2 thsp.
butters.
Nuts and/or seeds 10z 1oz 10z
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(1) Iron fortified cereal requirement.
To improve the iron content of
breakfasts offered under the program for
participating children over 1 year of age,
on a daily basis schools shall offer iron-
fortified cereal i.e., cereal fortified to at
least 25 percent of the United States
Recommended Dietary Allowance (U.S.
RDA) for iron per 1 ounce or 3/4 cup.

(2) Meat/meat alternate
recommendation. To improve the
nutrition of the participating children
over 1 year of age, breakfast shall also
include, as often as practicable, meat or
meat alternate such as a one ounce
serving (edible portion as served) of
meat, poultry, or fish; or one onuce of
cheese; or one egg; or two tablespoons
of peanut butter or other nut or seed
butters; or one ounce of nuts and/or
seeds as defined in program guidance;
or an equivalent quantity of any
combination of any of these foods. To
avoid choking, nuts or seeds served to
children under 5 years of age should be
ground or finely chopped and
incorporated into foods.

(3) Offer versus serve. At the option of
the school food authority, each school
offering students two food items from
the bread/bread alternate component
may allow participating students to
refuse not more than one food item, from
any component, that the student does
not intend to consume. At least one of
the offered bread/bread alternative
items shall be the iron-fortified cereal
specified under paragraph (a) (1) of this
section. No school food authority may
claim reimbursement for breakfasts
served which contain less than three
food items. A student's decision to
accept all four food items decline one of
the four food items shall not affect the
charge for the breakfast.

Dated: April 10, 1987.

S. Anna Kondratas,

Acting Administrator.

|FR Doc. 87-8514 Filed 4-15-87; 8:45 am]
BILLING CODE 3410-30-M

Food Safety and Inspection Service

9 CFR Parts 307 and 308

[Docket No. 82-008P]

Safety and Sanitation Requirements
for Electrical Stimulating Equipment

AGENCY: Food Safety and Inspection
Service, USDA.
ACTION: Proposed rule.

sUMMARY: This is a proposed rule that
would amend the Federal meat
inspection regulations to specify safety
and sanitation requirements for

electrical stimulating (EST) equipment.
Federally inspected establishments may
use EST equipment to accelerate rigor
mortis in slaughtered meat animals
(cattle, sheep, swine, goats, horses,
mules or other equines). The safety
requirements would protect inspection
personnel working near that equipment
from the hazard of potentially lethal
electric shock or other injury. The
sanitation requirements would prevent
adulteration of the carcasses.

DATE: Comments must be received on or
before June 12, 1987.

ADDRESS: Written comments to: Policy
Office, Attn: Annie Johnson, Room 3803,
South Building, Food Safety and
Inspection Service, U.S. Department of
Agriculture, Washington, DC 20250. (See
also “Comments’ under Supplementary
Information.)

FOR FURTHER INFORMATION CONTACT:
Mr. Bartie T. Woods, Jr., Director,
Facilities, Equipment and Sanitation
Division, Meat and Poultry Inspection
Technical Services, Food Safety and
Inspection Service, U.S. Department of
Agriculture, Washington, DC 20250,
(202) 447-5627.

SUPPLEMENTARY INFORMATION:
Executive Order 12291

This proposed rule conforms to
Executive Order 12291 and is designated
a “non-major"” rule. It will not result in
an annual effect on the economy of $100
million or more. There will be no major
increase in costs or prices for
consumers, individual industries,
Federal, State or local government
agencies, or geographic regions. It will
not have a significant effect on
competition, employment, investment,
productivity, or the ability of United
States-based enterprises to compete
with foreign-based enterprises in
domestic or export markets.

This proposal would make existing
guidelines on the safe use and
appropriate sanitation of EST equipment
mandatory. Any resulting costs would
be voluntarily assumed by individual
processing plants which determine that
the use of EST equipment is
economically feasible.

Effect on Small Entities

The Administrator has made an initial
determination that this proposed rule
will not have a significant economic
impact on a substantial number of small
entities as defined by the Regulatory
Flexibility Act, Pub. L. 96-354 (5 U.S.C.
601 et seq.). If adopted this proposal
would serve to codify current provisions
for the safe and sanitary use of all EST
equipment.

There are currently approximately
2000 low voltage units in operation
which may have to be modified under
the proposed regulation. Consultation
with the Occupational Safety and
Health Administration (OSHA),
National Electrical Code (NEC)
members and the National Aeronautics
and Space Administration (NASA) has
produced a Department position on EST
equipment. The Department believes
that even though the more recent EST
equipment operates at a lower voltage,
it represents a reduced but still
unacceptable hazard unless the
equipment's use is regulated. This is
consistent with both the NEC and NASA
position. Therefore, this proposal
applies to all EST equipment.

To meet the proposed safety
requirements, stimulator manufacturers
have estimated a one-time cost of not
more than $5000. The estimated costs
would include any necessary equipment
modifications, and purchase and
installation of the safety devices and
signals. Costs could be less than $5000,
as they would vary for each
establishment, and would depend on the
type of equipment and safety features
currently in place. FSIS believes that
barriers, warning devices and signals for
EST equipment not already in voluntary
compliance with FSIS guidelines are
necessary to provide Federal inspectors
adequate safety. Although FSIS has no
record of any injuries to Federal
inspectors since EST equipment was
first approved in 1979, the Agency
believes that the potential hazards to
inspectors justify preventative
regulatory action. FSIS is interested,
however, in any suggestions that
commenters may have on alternative
approaches that may promote inspector
safety less expensively or more
effectively.

Comments

Interested persons are invited to
submit written comments concerning
this proposal. Send comments in
duplicate to the Policy Office and refer
to the docket number that appears in the
heading of this document. The public
may inspect all comments in the Policy
Office between 9:00 a.m. and 4:00 p.m.,
Monday through Friday.

Background

The Department reviews the
equipment used in official
establishments to ensure its use will not
render meat and meat food products
adulterated within the meaning of the
Federal Meat Inspections Act (FMIA)
(21 U.S.C. 601{m)). The equipment must
not pose a safety hazard to Department
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employees and must be constructed of
acceptable materials.

Electrical stimulating equipment
consists of two separate pieces—the
control system and the applicator. The
EST control system contains the
circuitry to generate pulsed DC or AC
voltge for stimulation. The applicator
delivers the voltage to the carcass. The
voltage can be applied by inserting a
probe that penetrates the carcass or is
inserted in the rectum, placing a clamp
in the nose, a carcass rub-bar, a
conveyor with energized surfaces
traveling with the carcass or any other
method approved by the Administrator.

EST equipment is used to apply a
pulsating direct or alternating electrical
current to the livestock carcass. This
pulsating current hastens certain
chemical reactions in the muscle tissues
producing a stiffening of the muscles
known as rigor mortis. Without
electrical stimulation, rigor mortis may
not occur for eight hours or more after
death, With electrical stimulation, the
lime may be as short as one hour.

If meat is chilled or frozen before the
onset of rigor mortis, a toughening of the
muscle tissue known as “cold
shortening” may occur. “Cold
shortening” may not be important if the
meat is to be ground, but it would be
economically important if the meat were
to be used as steaks, chops or roasts
where taste and palatability is
important.

The proven effect of the use of EST
equipment is acceleration of rigor
mortis, but research is continuing on
other possible effects. Some
researchers! claim that EST releases
natural proteolytic enzymes which
chemically tenderize the meat. Other
researchers claim that electrical
stimulation mechanically tenderizes
meat by breaking muscle bonds.
Additional claims have been made that
electrical stimulation reduces shrinkage,
accelerates the visibility of marbling,
prevents a type of discoloration known
as “heat ring," improves the color of the
meat, and increases the chill rate.

Food Additive Status Concerning the
Use of EST Equipment

Prior to drafting this proposal, the
Department consulted with the Food
and Drug Administration (FDA) because
of that Agency's authority under the
Federal Food, Drug, and Cosmetic Act
(21 U.S.C. 301 et seq.) to determine the
safety of food additives. FDA was asked
if food additive clearance would be

—

! Arficles are available for viewing at the Policy
Office, Room 3803, South Building, Food Safety and
I:};pec(ion Service, U.S. Department of Agriculture,
Washington, DC 20250.

required because of the chemical
changes that result in carcasses when
electrical stimulation occurs.

The Director of the then Bureau of
Foods, FDA, (now the Center for Food
Safety and Applied Nutrition FDA),
concluded that the available data did
not suggest that meat from electrically
stimulated carcasses had *, .. a
chemical composition significantly
different than meat traditionally
consumed.” The Director also stated, “It
would be difficult to design definitive
experiments that would show a
chemical composition outside the range
normally encountered with meat of the
same type. Results of any studies that
would be developed would likely be
inconclusive. ..." In response to
assertions that use of the process
represents a generally recognized as
safe (GRAS) situation, the Director
stated, "Based on the facts before us, we
do not contest such a judgment.” The
Department concurs in this
determination.

Approved EST Equipment Now in Use;
Potential Hazard

The Department has approved 15 EST
systems made by six manufacturers for
use in official establishments. There are
two general types of systems: (1)
Manually operated for use in small
plants; and (2) automatic for stimulating
more than one carcass at a time up to
approximately 350 per hour. Both types
of systems apply pulses of direct or
alternating current to the carcasses
through electrodes. Stimulation of each
carcass may last from 10 seconds to 3
minutes. The proposed rule is consistent
with existing guidelines used by the
Department to review this equipment
and its safe operation.?

To date, the approved voltage varies
from 10 to 600. The high voltage
electrical stimulators operate at a
voltage between 500 and 600 which
presents potentially lethal electrical
shock hazards. This concern resulted in
the development of later models that
operated below 50 volts. Approval by
FSIS of the use of below 50 volts EST
equipment in establishments was based
in part on earlier discussions with
electrical safety personnel in the
Occupational Safety and Health
Administration and the interpretation of
provisions in the National Electrical
Code. The NEC is the nationally
accepted minimum electrical
construction standard.

# Written guidelines are available from the
Facilities, Equipment and Sanitation Division, Meat
and Poultry Inspection Technical Services, U.S.
Department of Agriculture, Washington, DC 20250,
(202) 447-5627.

At the time of initial approval of high
voltage EST equipment, the use of below
50 volts EST equipment did not appear
to pose a significant threat to human
safety and would not require shock
hazard protection. However,
Underwriters Laboratory, a recognized
national standards organization, has
cited research stating that 0.5 percent of
the population would be unable release
from contact with an electrode emitting
10.5 volts alternating current. As the
electrical voltage increases, a
progressively larger segment of the
population becomes unable to release
from this contact. The wet conditions
prevalent in the slaughterhouse
environment increase the likelihood and
seriousness of electrical shock. After
discussions with NEC specialists, it has
been determined that exposure to any
voltage may be unsafe. In addition, the
National Aeronautics and Space
Administration (NASA) conducted
extensive testing of the effect of voltage
in sensing bodily functions of astronauts
in space, and NASA determined that
exposure to very low voltage levels can
be hazardous to humans. Therefore,
exposure to any unprotected stimulating
voltage cannot be permitted. This
proposal provides safety requirements
needed to eliminate or minimize the
possibility of electrical shock to Federal
inspectors.

Sanitary Considerations in the
Installations and Use of EST Equipment

EST may be conducted at any of three
stages during the slaughtering operation:
(1) Before hide removal (after or during
bleeding, but before any other cuts have
been made in the hide, except foot
removal); (2) after hide removal and
before evisceration; or (3) after removal
of both the hide and viscera.

When electrical stimulation is used
before hide removal, the electrodes
should be designed so that the hide is
not penetrated. Hide penetration will
force surface contamination from the
hide into tissue. If hide penetration
occurs, the penetrated tissue must be
trimmed during the dressing operation.
Expulsion of feces, ingesta, and/or urine
before hide removal will not cause
contamination because the hide protects
the edible parts of the carcass.

If EST equipment is used or applied to
a carcass after the hide is removed, the
electrodes must be disinfected after
each use to prevent the transfer of
contaminants to the next carcass.

EST voltage causes strong muscle
contractions in the carcass. For those
carcasses that have not been
eviscerated, contraction of the
abdominal muscles may force the
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expulsion of feces from the rectum and/
or urine from the bladder and/or
contents from the stomach which will
contaminate edible tissue. There are
several alternatives to prevent
contamination: (1) Leave the sphincter
muscles intact so they will contract
during stimulation and provide a natural
barrier; (2) cut the rectum and the
urethra free from surrounding tissue and
securely tie them off to prevent leakage;
(3) partially open the mid-line and/or
saw the brisket to reduce pressure on
the visceral organs; or (4) use any other
pressure-relieving or discharge-
restricting alternatives that are
acceptable to the Administrator.
Alternatives should be presented in
writing, through the inspector-in-charge,
to the Program for approval.

Some early EST equipment was used
on partially skinned carcasses. This
proved to be insanitary. Dirt from the
flopping hide contaminates the exposed
surfaces of the carcass when the carcass
is stimulated and muscle contractions
occur. Consequently, EST equipment
may not be used on partially skinned
carcasses.

Safety Consideration in the Installation
and Use of EST Equipment

Uader the FMIA (21 U.S.C. 621 et seq.)
and its regulations, the Administrator
must provide a safe workplace for
Federal inspectors. To avoid conflicting
or inconsistent regulatory requirements,
the Department consulted with officials
of OSHA to develop appropriate safety
procedures. The Director of Federal
Compliance and State Programs, OSHA,
concurred in the safety procedures set
forth in this proposal. A directive
reflecting these procedures was issued
by OSHA and forwarded to all national,
regional, and area OSHA offices.
However, this proposed rule would not
preclude any rulemaking that OSHA
may find necessary.

The proposed safety provisions are
designed to and would protect
Department inspectors who are exposed
to EST equipment from potentially lethal
electrical shock and from being struck
by a carcass while it is undergoing the
violent contractions caused by the
electrical current. These safety
provisions are basic electrical safety
provisions adapted to the
slaughterhouse environment.

Compliance with the National Electrical
Code

The circuit grounding and electrical
source provisions were developed with
the assistance and concurrence of some
manufacturers of EST equipment and
are consistent with the National
Flectrical Code. These provisions are

designed to and would minimize the
possibility of electric shock to
personnel.

Stimulating Area

Use of electrical stimulating
equipment must occur in an area that
will prevent persons from contacting an
energized surface. This area may be
enclosed by either physical, sound or
light barriers. If the area is surrounded
by physical barriers, the barriers must
be either electrically grounded or they
must be made of materials that do not
conduct electricity. The interior of the
stimulating area must be visible from
the start switch so that the operator can
be assured that there is nothing or no
one present that should not be there
before the equipment is started. An
enclosure formed completely or partially
by sound or light barriers must
automatically shut off EST equipment
when the sensor signals are interrupted
or broken.

Warning Devices and Signals

At each opening to the stimulating
area through which a person would
normally enter, the following warning
devices must be installed. These
warning devices or signals are designed
to attract attention and to alert persons
to an electrical hazard or dangerous
situation,

1. Flashing Red Light—Installation
and use of a red light that flashes a
distinct warning during the equipment
operating cycle.

2. Warning Signs—Warning signs
reading “Danger Electrical Hazard" for
posting with use of low voltage
equipment and “Danger High Voltage”
for posting with use of high voltage
eqnipment. The Occupational Safety
and Health Administration requires that
warning signs follow American National
Standards Institute (ANS]) standard
753.1-Color Code which prescribe the
wording, color and size of lettering
needed to attract attention to the sign's
message. These signs must be posted
conspicuously at eye level, between
4Y%-5% feet high, to have the maximum
warning effect.

3. Emergency Stop Button—By their
nature, emergency stop buttons are
noticeable and can be easily operated in
case of equipment malfunction or
sudden hazard.

4. Original Warning Horn—A warning
horn may be installed in or near the
stimulating area. Installation and use of
a warning horn is optional, but, if used,
the signal must be loud enough to be
digtinctly heard above all background
noises. The horn signal must sound for
at least one second before each manual
stimulation or before the carcass chain

is started in an automatic system to
provide an adequate warning.

Provisions for Manually Operated
Equipment

When EST equipment is not in use,
stimulating probes or clamps must be
disinfected and stored in a sanitary
insulated container. Storage of the
probes or clamps in an insulated
container will prevent any accidental
contact with the stimulating surface and
will keep the probes or clamps sanitary.

To minimize the possibility of electric
shock to personnel, the length and
location of electric wires attached to a
clamp or probe must reduce the
likelihood of contact between the probe
or clamp and an electrical ground and
must not extenid outside the enclosure.

The Proposal

The Department is proposing to revise
Parts 307 and 308 of the Federal meat
inspections regulations {9 CFR Parts 307
and 308) by adding two new §§ 307.7
and 308.18, to the current regulations.
These new sections address the safety
and sanitation requirements for
electrical stimulating equipment.

List of Subjects

9 CFR Part 307

Equipment and official
establishments.

9 CFR Part 308

Equipment and sanitation.

Accordingly, Parts 307 and 308 of the
Federal meat inspection regulations
would be amended by adding two new
§§ 307.7 and 308.16.

PART 307—[AMENDED]

1. The authority citation for Part 307
continues to read as follows:

Authority: 41 Stat. 241, 7 U.S.C. 394; 34 Stat.

1264, as amended; 21 U.S.C. 621; 62 Stat. 334
21 U.S.C. 695.

2. Part 307 would be amended hy
adding a new § 307.7 to read as follows:

§ 307.7 Safety requirements for ejectrical
stimulating (EST) equipment.

(a) General. Electrical stimulating
(EST) equipment is equipment that
provides electric shock treatment to
carcasses for the purposes of
accelerating rigor mortis. Electrical
stimulating equipment consists of two
separate pieces—the control system and
the applicator. The EST control system
contains the circuitry to generate pulsgd
DC or AC voltage for stimulation and is
separate from the equipment used to
apply the voltage to the carcass. The
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voltage is applied by inserting a probe
that penetrates the carcass or is inserted
in the rectum, placing a clamp in the
nose, a carcass rub-bar, a conveyor with
energized surfaces traveling with the
carcass, or any other method approved
by the Administrator. The Administrator
shall approve the use of any EST
equipment before it is installed in an
official establishment as set forth under
§ 308.5 of this chapter.

(b) Safety Requirements—{1) Circuits,
grounding. Either a bonded grounding
conductor shall lead from each section
of the carcass rail within the stimulating
enclosure to the service ground, or the
secondary voltage (stimulating circuit)
shall be insulated from the service
ground. If the stimulating section of the
carcass rail and carcass drive
mechanisms are insulated from the
service ground then the stimulating rail
or the return path shall be electrically
bonded to the transformer secondary to
isolate the stimulation voltage.

(2) Enclosure. Electrical stimulation
shall occur in an area that will prevent
persons from contacting an energized
surface, If the area is surrounded by
physical barriers, the enclosure shall be
either electrically grounded or it shall be
made of materials that do not conduct
electricity. The interior of the
stimulating area shall be visible from
the start switch so the operator can be
assured that there is no person,
equipment or material present that
should not be there prior to starting the
stimulation sequence. If light or sound
beam sensors form the enclosure, the
stimulating equipment shall be
automatically shut off when the sensor
signals are broken.

(3) Mandatory Warning Divices and
Signals. The following warning devices
or signals shall be installed at each
opening to the stimulating area through
which a person would normally enter:

(i) A red light that flashes distinctly
during the operating cycle of the
stimulating equipment.

(ii) An ANSI Z53.1-Color Code
conventional sign reading (a) “Danger
Electrical Hazard" for stimulating
voltage below 50 or (b) “Danger High
Voltage" for stimulating voltage above
50,

(iii) An emergency stop button.

(4) Optional Warning Device—Horn,
If a warning horn is installed, the signal
shall be distinctly audible above
background noises in the vicinity, and it
shall sound for at least 1 second before
each manual stimulation or before the
carcass chain is started in an automatic
system.,

(c) Operation—(1) Training. Only
persons who have received safety
instruction by the equipment

manufacturer or designee may operate
electrical stimulating equipment.

(2) Cleaning amd Maintenance. To
prevent an electrical shock to personnel,
the electricity supplied to the stimulating
surfaces shall be locked-off when
cleaning, mechanical inspection,
maintenance and testing are performed.

(3) Water. To prevent an electrical
shock, personnel shall not spray streams
of water on energized carcasses or on
energized stimulating surfaces.

(d) Special provisions for manually
operated equipment.

(1) After use, stimulating probes or
clamps shall be disinfected and stored
in a sanitary, insulated container.

(2) The length and location of electric
wires attached to a clamp or probe shall
reduce the likelihood of contact between
the probe or clamp and an electrical
ground and shall not extend outside the
enclosure.

PART 308—[AMENDED]

3. The authority citation for Part 308
continues to read as follows:

Authority: 34 Stat. 1260, 79 Stat. 903 as
amended, 81 Stat. 584, 84 Stat, 91, 438; 21
U.S.C. 71 et seq., 601 et seq., 33 U.S.C. 1254.

4. Part 308 would be amended by
adding a new § 308.16 to read as
follows:

§308.16 Sanitation requirements for
electrical stimulating equipment.

(a) Hide-on stimulation. Automatic
and manually operated equipment may
be used to apply electrical stimulation to
the hide-on surface of slaughtered
carcasses provided no opening cuts
other than the stick wound or foot
removal have been made in the carcass.
If the hide is penetrated by electrodes,
the penetrated tissue shall be trimmed.
Disinfection of electrodes between each
carcass stimulation is not necessary.

(b) Hide-off stimulation. (1) Automatic
or manually operated equipment may be
used to apply electrical stimulation to
carcasses after complete hide removal.
Partially skinned carcasses shall not be
stimulated,

(2) The carcass contact surfaces of the
equipment shall be disinfected before
stimulation of each carcass.

(3) In the event that carcass contact
surfacers cannot be cleaned and
disinfected between carcass
stimulations, those surfaces shall be
immediately removed from exposed
carcass contact and cleaned and
disinfected before carcass contact is
resumed.

(c) Preventing product contamination.
Carcass contamination of edible tissue
by stomach contents, feces and/or urine
is unacceptable. To prevent such

occurrences, any of the following
optional procedures may be used before
stimulation to eliminate this
contamination:

(1) Leave the sphincter muscles intact:

(2) Cut the rectum and the urethra free
from surrounding tissue and securely tie
each off;

(3) Partially open the mid-line and/or
saw the brisket to reduce pressure on
the visceral organs; or

(4) Any other pressure-relieving or
discharge-restricting alternative
acceptable to the Administrator.
Alternatives should be presented in
writing, through the inspector-in-charge,
to the Program for approval.

(d) Cleaning. All equipment must be
thoroughly cleaned at least daily.

Done at Washington, DC on: April 13, 1987.
Donald L. Houston,

Administrator, Food Safety and Inspection
Service.

[FR Doc. 87-8599 Filed 4-15-87; 8:45 am]
BILLING CODE 3410-DM-M

FEDERAL HOME LOAN BANK BOARD

12 CFR PART 522
[No. 87-386]

Indemnification of Directors, Officers
and Employees of Federal Home Loan
Banks

Dated: April 1, 1987.

AGENCY: Federal Home Loan Bank
Board.

ACTION: Proposed rule and solicitation
of comment.

SUMMARY: The Federal Home Loan Bank
Board (“Board") is proposing to amend
its regulations governing the
indemnification of directors, officers,
and employees of the Federal Home
Loan Banks (“FHLBanks" or “Banks”).
This amendment would clarify that
expenses incurred by FHLBank
directors, officers, and employees in
connection with litigation are to be
reimbursed as they are incurred, but
that, by majority vote of it broad of
directors, a FHLBank could require
repayment of expenses that it finds to
have been beyond the scope of the
Board'’s indemnification regulation.
DATE: Comments must be received on or
before June 15, 1987.

ADDRESS: Send comments to Director,
Information Services Section, Office of
the Secretariat, Federal Home Loan
Bank Board, 1700 G Street, NW.,
Washington, DC 20552. Comments will
be available for inspection at this
address.
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FOR FURTHER INFORMATION CONTACT:
Karen Knopp O'Konski, (202) 377-7240,
Deputy Director, Division of Regulations
and Legislation, Office of General
Counsel, at the above address.

SUPPLEMENTARY INFORMATION: The
Board's regulations governing the
FHLBank System contain a provision
requiring each FHLBank to indemnify
any current and former director, officer,
or employee for expenses that person
incurs as a result of litigation brought or
threatened against him or her because of
his or her position in the FHLBank. 12
CFR 522.72(b). The indemnification is
unconditional if the director, officer, or
employee wins a final favorable
judgment on the merits of the suit. 12
CFR 522.72(c)(1). Certain conditions
apply in cases where the suit concludes
with settlement, final judgment against
the director, officer, or employee, or
final judgment in that person's favor
other than on the merits. 12 CFR
522.72(c)(2). In such cases,
indemnification depends on a finding by
a majority of the FHLBank’s directors
that the person "was acting in good faith
within the scope of his employment or
authority as he could reasonably have
perceived it under the circumstances
and for a purpose he could reasonably
have believed under the circumstances
was in the best interest of the Bank or
its members." /d. Moreover, notice of
the board of directors’ intent to
indemnify in such cases must be served
on the Board, which then may object to
the indemnification /d. When
indemnification is proper, it includes
any amount that the director, officer, or
employee must pay as a result of a
judgment in the action and "‘reasonable
costs and expenses, including
reasonable attorney's fees. . . .” 12 CFR
522.72(b).

The indemnification rule also contains
a provision governing payment of
expenses. In pertinent part, this section
permits a majority of the Bank's
directors to authorize payment of
reasonable costs and expenses,
including reasonable attorney’s fees, if
the majority “concludes that any person
may ultimately become entitled to
indemnification” under the rule. 12 CFR
522.72(e) (emphasis supplied). In the
Board's view, the italicized language is
properly interpreted to mean that, in an
appropriate case, the Bank may
reimburse a director, officer, or
employee for expenses in advance of the
conclusion of the litigation, that is, as
those expenses are incurred. See 46 FR
63833 (Dec. 30, 1981) (payment of
litigation expenses of Federal Home
Loan Bank officers, directors, and
employees). It has, however, come to the

Board's attention that the language of
paragraph (e) admits the possibility that
a majority of a Bank's directors could
withhold reimbursement during the
progress of the litigation even where the
majority had concluded that the person
seeking indemnification was likely to
fall within the scope of the rule.

This possibility has caused concern
within the FHLBank System because of
its potential adverse consequences for
directors, officers, or employees who
could be required to deplete their own
resources even though they might finally
obtain an indemnification payment at
the conclusion of the case. The Board
recognizes that the cost of litigation can
be exorbitant, particularly when the suit
continues for months or years.
Moreover, the Board believes that the
possibility of a large personal financial
loss may prompt directors, officers, and
employees to leave the FHLBank
System, and may discourage talented
and qualified persons from seeking to
join it. Therefore, the Board is proposing
to amend its indemnification rule to
clarify that, in an appropriate case, the
FHLBank pay litigation expenses as they
are incurred. The rule’s current language
defining what is an appropriate case
would remain unchanged; an
appropriate case is one in which “a
majority of the directors of a Bank
concludes that. . . any person
ultimately may become entitled to
indemnification under the rule. 12 CFR
522.72(e). However, to protect directors
against the possibility that a
disinterested majority of directors may
in a particular case be unable to so
conclude as to utimate indemnification,
today's proposal would add a new
sentence to the regulation requiring that
in any case involving a director such
expenses be paid as they are incurred.
Finally, today's proposal would permit
the Bank to require a director, officer, or
employee lo repay expenses that the
Bank has reimbursed if a majority of its
directors subsequently determines that
the expenses fall beyond the scope of
the indemnification rule. The Board
solicits comment on all aspects of this
proposal and invites suggestion of any
alternative or variation which might
better achieve the purposes of the
proposal as described above.

The Board believes that this proposed
rule does not come within the scope of
the Administrative Procedure Act's
notice and comment provisions because
it applies only to FGHLBank personnel
and affects only FGHLBank's internal
operations. See 5 U.S.C. 553(a), (b)(3)(A).
Nonetheless, the Board finds that the
public interest would best be served by
providing an opportunity for public

comment on the action it is
contemplating. The Board is allowing 60
days for comment on the proposal.

Initial Regulatory Flexibility Analysis

Pursuant to section 3 of the Regulatory
Flexibility Act, 5 U.S.C. 603, the Board is
providing the following regulatory
flexibility analysis:

1. Need for and objectives of the rule.
These elements are incorporated above
in SUPPLEMENTARY INFORMATION.

2. Small entities to which the rule
applies. This rule applies only to
directors, officers, and employees of the
FGHLBanks, none of which falls within
the definition of a “small financial
institution” given by the Small Business
Administration.

3. Impact of the rule on small entities.
See item 2, above.

4. Overlapping or conflicting federal
rules. There are no known federal rules
that duplicate, overlap, or conflict with
this rule.

5. Alternatives to the proposed rule.
As mentioned above, the Board invites
comment on such alternatives.

List of Subjects in 12 CFR Part 522

Conflict of interests, Federal home
loan banks.

Accordingly, the Board hereby
proposes to amend Part 522, Subchapter
B, Chapter V, Title 12, Code of Federal
Regulations as set forth below.

SUBCHAPTER B—FEDERAL HOME LOAN
BANK SYSTEM

PART 522—ORGANIZATION OF THE
BANKS a

1. The authority citation for Part 522
continues to read as follows:

Authority: Sec. 5B, 47 Stat. 727, as added by
sec. 4, 80 Stat. 824, as amended (12 U.S.C.
1425b); secs. 6-7, 47 Stat. 727, 730, as
amended (12 U.S.C. 1426-1427): sec. 17, 47
Stat. 736, as amended (12 U.5.C. 1437}; sec. 5.
48 Stat. 132, as amended {12 U.S.C. 1464);
secs. 402-403, 407, 48 Stat. 1256-1257, 1260, as
amended (12 U.S.C. 1725-1726, 1730); sec. 207,
62 Stat. 692, as added by sec. la, 76 Stat. 1123,
as amended (18 U.S.C. 207); sec. 802, 92 Stat.
2115, as amended (42 U.S.C. 8101 et seq.)
Reorg. Plan No. 3 of 1947, 12 FR 4981, 3 CFR.
1943-48 Comp., p. 1071; Reorg. Plan No. 6 of
1961, reprinted ion 12 U.S.C.A. 1437 App.
(West Supp. 1986).

§522.72 [Amended]

2. Amend § 522.72 by removing from
the first sentence of paragraph (e) the
word “may" after the phrase “the
directors” and inserting, in lieu thereof,

the word “shall”; by removing the period

at the end of the first sentence of
paragraph (e) and inserting therein the
clause ", as they are incurred,”; and by
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adding the following two sentence
immediately before the last sentence of
paragraph (e): A bank shall in any case
pay such expenses incurred by a
director or former director of the Bank
as they are incurred. The Bank may
require repayment of expenses
reimbursed pursuant fo this paragraph if
a majority of its directors determines
that the expenses are not within the
indemnification authorized by § 522.72."
By the Federal Home Loan Bank Board.
Jeff Sconyers
Secretary.
[FR Doc. 87-8581 Filed 4-15-87; 8:45 am)
BILLING CODE 6720-01-M

NATIONAL CREDIT UNION
ADMINISTRATION

12 CFR Part 705

Community Development Revolving
Loan Program for Credit Unions

AGENCY: National Credit Union
Administration {(NCUA).
ACTION: Proposed 1 ile.

SUMMARY: This proposed regulation
establishes a revised program under
which loans from the Community
Development Credit Union Revolving
Loan Fund will be made to participating
credit unions. The proposed regulation
sets forth, among other things, the scope
and purpose of the program, application
procedures, types of activities
participating credit unions will perform,
and how loans will be made and
collected under the program.

DATE: Comments must be received on or
before June 17, 1987. .
ADDRESS: Send comments to Becky
Baker, Acting Secretary, NCUA Board,
National Credit Union Administration,
1776 G Street, NW., Washington, DC
20456.

FOR FURTHER INFORMATION CONTACT:
Hattie Ulan, Staff Attorney, NCUA,
Office of General Counsel, at above
address, or telephone: (202) 357-1030; or
Harry Blaisdell, Special Assistant to
Board Member, NCUA, at above
address, or telephone: (202) 357-1100.
SUPPLEMENTARY INFORMATION:

Background

In 1979, Congress appropriated

{000,000 to the Community
Development Credit Union Revolving
Loan Fund. In 1980, the NCUA issued a
regulation in conjunction with the
Community Services Administration
implementing the revolving fund
program. (See 45 FR 15171, March 10,
1980.) The regulation was codified in 12

CFR 705. In 1981, Congress passed the
Omnibus Budget Reconciliation Act and
transferred the authority for
implementation of the Community
Development Credit Union Revolving
Loan Fund from the Community Services
Administration to the Secretary of
Health and Human Services. In 1983, the
Department of Health and Human
Services issued a new regulation
implementing the program. (See 48 FR
53560, November 28, 1983.) The
regulation was codified at 45 CFR Part
1076 and applied to loans made after
November 23, 1983. In November of
1986, Congress transferred the
Community Development Credit Union
Revolving Loan Fund and the authority
to administer the Fund to the NCUA.
Hence, this proposed regulation is being
promulgated.

The purpose of the Program is to make
reduced rate loans to both federally-
and state-charted credit unions serving
low income communities so that those
credit unions may provide needed
financial services and help to stimulate
the economy in the communities served.
Credit Unions need not be federally
insured to participate in the Program.
The Program is neither a start-up
program nor a remedial program for
problem credit unions. Rather, it is for
established, financially sound credit
unions that wish to increase member
services in their communities.

Currently, Part 705 of the NCUA
Regulations is entitled “"Community
Development Credit Union Program.”
Credit unions participating in the
program have been referred to as
community development credit unions
or CDCU's. This name has caused some
confusion due to the fact that many
credit unions that have not participated
in the program are members of a trade
association called the National
Federation of CDCU’s. All references to
CDCU'’s have been eliminated in the
proposed regulation. The proposed
regulation is entitled "Community
Development Revolving Loan Program
for Credit Unions" (Program). Credit
unions taking part in the Program are
referred to in the proposed regulation as
“participating credit unions." This
change should clarify any confusion
caused in the past.

Analysis of the Proposed Rule

Most of the proposed regulation is
self-explanatory. However, this section
of the supplementary information will
provide a summary of each section of
the regulation. Comments are welcome
and requested on any aspect of the
proposed regulation.

Section 705.0—Applicability

This proposed regulation, when
finalized, will only apply to loans made
after its effective date. Loans made
under current Part 705 of NCUA's Rules
and Regulations (only two loans
outstanding) and those loans made
under 45 CFR Part 10786 of the
Department of Health and Human
Services will continue to be subject to
those regulations.

Section 705.1—Scope

This section states that the
Community Development Revolving
Loan Program for Credit Unions is now
under the sole administration of the
NCUA. 1t also sets forth the major
provisions of the regulation.

Section 705.2—Purpose of the Program

The purpose of the Program is to make
loans to participating credit unions to
enable them to provide basic financial
and related services and to stimulate
economic activities in the communities
they serve.

Section 705.3—Definitions

Two definitions are set forth. First, a
“participating credit union” is defined.,
In order to participate in the Program, a
credit union must, among other things,
be a community credit union, and must
serve predominantly low income
members as defined in the NCUA
regulations (excluding student credit
unions) for FCU's, (See section 700.1(h)
and (i) of NCUA Rules and Regulations,
12 CFR 700.1(h) and (i).) State-chartered
credit unions must obtain a similar
designation from their state supervisor.
If a similar designation is unavailable
from the state supervisor, NCUA will
make such determination during the
application process (see section 705.5).
The second term defined is “loans.”
According to the definition, NCUA will
make a determination as to whether the
participating credit union will record the
loan as a note payable or as a
nonmember deposit. Under the HHS
regulation in effect for most of the
outstanding monies in the Program, a
loan is defined as a loan or nonmember
deposit (see 45 CFR 1076.60-3(b).
Federal credit unions (FCU's) interested
in participating in the Program should be
aware that they may only borrow up to
50 percent of their paid-in unimpaired
capital and surplus, from all sources.
(See section 107(9) of the FCU Act, 12
U.S.C. 1757(9).) If the loan is recorded as
a note payable, this limitation will
apply. State-chartered credit unions
should consult the state act under which
they operate to determine if a similar
restriction applies. Comment is




12428

Federal Register / Vol. 52, No. 73 / Thursday, April 16, 1987 | Proposed Rules

specifically requested on whether
Program funds received by participating
credit unions should be recorded as a
note payable, a nonmember deposit or
either one at NCUA's option.

Section 705.4—Program Activities

This section sets forth various
activities that a participating credit
union shall and may provide to its
members. A participating credit union
must provide basic member share
account and loan services. Additional
activities that a participating credit
union may provide are also listed in this
section.

Section 705.5—Application for
Participation

This section sets forth the application
procedures for those credit unions
wishing to participate in the Program.
Section 705.5(b)(3) requires that
applicant credit unions be designated as
both low income and community credit
unions. Such designations are made by
the NCUA for FCU's. If the designations
are unavailable from the state
supervisor for state-chartered credit
unions, the determination will be made
by NCUA using the same standards
applied to FCU's. All applicant credit
unions must maintain their community
and low income designations even if
changes in their field of membership are
made.

Section 705.6—Community Development
Committee

This section sets forth the requirement
that credit unions participating in the
Program have a Community
Development Committee. The committee
serves as a liaison with the community
and determines the types of services
needed in the community that the credit
union may be able to provide. The
Community Development Committee
shall report annually to the credit union
membership, either at the credit union's
annual meeting or in a written report
distributed to all members. Credit
unions may also wish to post the
committee's report in the credit union.

Section 705.7—Loans to Participating
Credit Unions

Loans to participating credit unions
will be made up to $200,000. Loan funds
must be matched dollar for dollar by the
participating credit union. Matching has
historically been an important aspect of
the Program. The matching requirement
will enable participating credit unions to
strengthen their capital base and
provide increased services to their
membership. If the matching
requirement is not met dollar for dollar,
but at least twenty-five percent of the

match is made, the loan will be reduced
to the amount of the match. If less then
twenty-five percent of the match is met,
NCUA may require immediate and full
repayment of the loan.

The term of a loan shall not exceed
five years. Interest and principal
payments will be made semiannually.
The interest rate on loans made to
participating credit unions will be
adjusted semiannually and will be at a
rate of four points below the average of
the ninety-day Treasury bill with a two
percent floor. There is no maximum cap
on the interest rate. NCUA requests
comment on whether the monies
received as interest payments on loans
should be used to provide technical
assistance to participating credit unions
and what types of technical assistance
participating credit unions might desire.
This section also addresses default, Of
course, all loan terms will be set forth in
the loan agreement entered into
between the participating credit union
and the NCUA.

Section 705.8—State Chartered Credit
Unions

This section states that state-
chartered credit unions must have the
approval of their state supervisor in
order to participate in the Program.
State-chartered credit unions must meet
all other requirements set forth in this
regulation. Although language does not
appear in the proposed regulation,
comment is requested on whether
nonfederally-insured state-chartered
participating credit unions should be
subject to NCUA examination to ensure
compliance with this regulation.

Section 705.9—Application Period

Comment is requested on how long
the application period for Program
participation should remain open. After
an initial set of loans is made and a
substantial repayment is made back to
the revolving fund, a new application
period will open. Notification of new
application periods will be published in
the Federal Register.

Regulatory Procedures
Regulatory Flexibility Act

The NCUA Board has determined and
certifies that the proposed amendments,
if adopted, will not have a significant
economic impact on a substantial
number of small credit unions. The
proposed rule will affect only a small
number of credit unions and will not
impose an additional burden on them.
Accordingly, the Board has determined
that a Regulatory Flexibility Analysis is
not required.

Paperwork Reduction Act

The proposed regulation does contain
two collection of information
requirements. Proposed section 705.5
contains the application procedures for
a credit union wishing to participate in
the Program. Section 705.6(a)(2) contains
the requirement that participating credit
unions develop a community needs plan.

These collection requirements will be
submitted to the Office of Management
and Budget for review under the
Paperwork Reduction Act. Written
comments and recommendations
regarding the collection requirements
should be forwarded directly to the
OMB Desk Officer indicated below at
the following address: OMB Reports
Management Branch, New Executive
Office Building, Room 3208, Washington,
DC 20503, ATTN: Robert Neal.

List of Subjects in 12 CFR Part 705

Credit unions, Community
development revolving loan program.

By the National Credit Union
Administration Board, this 9th day of April,
1987.

Becky Baker,
Acting Secretary of the Board.

Accordingly, NCUA proposes to
revise Part 705 of its regulations as
follows:

PART 705—COMMUNITY DEVELOPMENT
REVOLVING LOAN PROGRAM FOR CREDIT
UNIONS

Sec.

705.0
705.1
705.2
705.3
705.4
705.5
705.6
705.7

Applicability.
Scope.
Purpose of the program.
Definitions.
Program activities.
Application for participation.
Community Development Committee.
Loans to participating credit unions.
705.8 State-chartered credit unions.
7059 Application period.

Authority: Public Law 97-35, 95 Stat. 498;
Pub. L. 99-609 (H.R. 5554).

§705.0 Applicability.

Monies from the Community
Development Revolving Loan Fund for
Credit Unions obligated after [effective
date of final rule] are governed by this
regulation.

§705.1 Scope.

(a) This Part implements the
Community Development Revolving
Loan Program for Credit Unions
(Program) under the sole administration
of the National Credit Union
Administration.

(b) This Part establishes the following:

(1) Definitions;

(2) The application process for
participation in the program;
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(3) Requirements for program
participation;

(4) How loan funds are to be made
available and their repayment.

§705.2 Purpose of the program.

The Community Development
Revolving Loan Program for Credit
Unions is intended to support the efforts
of participating credit unions through
loans to those credit unions in:

(a) Providing basic financial and
related services to residents in their
communities; and

(b) Stimulating economic activities in
the communities they service which will
result in increased income, ownership
and employment opportunities for low
income residents, and other community
growth efforts,

§705.3 Definitions.

(a) Participating credit union. For
purposes of this Part, a state- or
federally-chartered community credit
union that is specifically involved in
stimulation of economic development
activities and community revitalization
efforts aimed at benefitting the
community it serves; that meets the
defninitions of predominantly low
income as found in § 700.1(h) and (i) of
the NCUA Regulations, excluding
§ 700.1(h)(4); or applicable state
standards; and has submitted an
application and has been selected for
participation in the Program in
accordance with this Part.

(b) Loans. For purposes of this Part, a
loan made by NCUA from the
Community Development Revolving
Loan Fund for Credit Unions to a
participating credit union up to the
amount of $200,000, At the discretion of
NCUA, such loans will be recorded by
the participating credit union as a note
payable or as a nonmember deposit.

§705.4 Progam activities.

In order to meet the objectives of the
Program, a credit union applicant must
provide a variety of financial and
related services designed to meet the
particular needs of the low income
community served. These activities shall
include basic member share account
and member loan services. In addition,
these activities may include, but are not
limited to, the following:

(a) Member services, including:

(1) Financial counseling;

(2) Consumer education programs;

(3) Home owner counseling;

(4) Check cashing;

(5) Money orders:

(6) Bill paying services; and

(7) Direct deposit of recurring
Payments.

(b) Increased membership and
capitalization activities, including:

(1) Membership drives;

(2) Systematic savings plans;

(3) Encouraging community
organizations to open and increase
share accounts.

§705.5 Appiication for participation.
(a) Application to participate in the

Program shall be submitted to:
National Credit Union Administration,

Community Development Revolving Loan

Program For Credit Unions, 1776 G Street,
NW., Washington, DC 20458.

(b) The application shall contain the
following information:

(1) Information demonstrating a sound
financial position and the credit union's
ability to manage its day-to-day
business affairs. Credit unions shall
submit the following for the most recent
month-end and each of the twelve
months perceding that month-end:

(i) Balance sheet:

(ii) Income and expense statement;

(iii) Delinquent loan list.

(2) Evidence that the credit union has
a need for increased funds in order to
improve financial services to its
members,

(3) The following information
concerning the credit union's field of
membership:

(i) Current field of membership as set
forth in the credit union's charter
establishing it as a community-based
credit union;

(ii) Changes, if any, to be made to the
field of membership for participation in
the Program, including:

(A) Evidence of approval of change by
credit union board of directors:

(B) Evidence of submission and
approval of change by either NCUA
Regional Director or State Supervisor;

(iii) Current designation as a low-
income credit union.

(4) Specifics of how the credit union
proposes to serve the needs of its
members and the community with
Program funds. The applicant credit
union will also construct and submit a
plan for its growth and development.
The plan will set forth financial growth,
credit union development,
capitalization, and the means for
achieving these objectives.

(5) How the credit union proposes to
cooperate with existing community
development programs of state and
Federal agencies, including the
Department of Housing and Urban
Development, the Department of Health
and Human Services as well as others.

(c) NCUA will notify applicant credit
unions as to whether they have qualified
for a loan under this Part.

§ 705.6 Community Development
Commiitee.

(a) Each participating credit union, in
addition to its other committees, shall
have a Community Development
Committee. The responsibilities of the
Community Development Committee fall
into two interrelated categories:
coordination (liaison) and identification
of community needs.

(1) Coordination. The Community
Development Committee must establish
and maintain liaison with government
agencies and others having
developmental projects in the
community. This liaison will help ensure
a united effort at redeveloping the
community with a minimum of
duplication. The Community
Development Committee shall see to it
that the community is kept informed of
the participating credit union’s
activities.

(2) Community Needs Plan. Within 60
days after a credit union has been
selected for participation in the Program,
the Community Development Committee
will prepare and present to the
participating credit union's board of
directors, a Community Needs Plan. This
Plan will set forth the coordination
contacts established and the details of
these initiatives. The plan will also
contain, in priority sequence, a list of
community needs which the credit union
may or may not be able to fulfill. The
participating credit union's board of
directors will make the decision as to
what services the credit union can
provide. The Committee's responsibility
is to advise the board on needs and to
provide sufficient cost estimates and
“how to" recommendations to enable
the board to reach the best decisions.

(b) The Community Development
Committee shall be appointed by the
board from among the members of the
credit union, one of whom must be a
board member of the participating credit
union. The Board shall determine the
number of members on the committee
which shall not be fewer than three nor
more than five. Regular terms of the
committee shall be for one or two years
as the board shall determine; Provided,
however, that all terms shall be for the
same number of years and until the
appointment and qualification of
successors. No members of the
Community Development Committee
shall be compensated as such.

(c) In addition to the Community
Development Committee working with
the credit union board of directors, they
will report to the credit union members
once a year either at the annual meeting
or in a written report sent to all
members.
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§705.7 Loans to participating credit
unions.

(a) Amount of loans. A credit union
selected for participation in the Program
will be eligible to receive up to $200,000
in the form of a loan from the
Community Development Revolving
Loan Fund for Credit Unions. The
amount of the loan will be based on the
creditworthiness of the participating
credit union, financial need, and a
demonstrated capability of a
participating credit union to provide
financial and related services to its
members as set forth in its application,

(b) Matching requirements.
Participating credit unions will be
encouraged to develop, as rapidly as
possible, a permanent capital source of
member shares.

(1) Loan monies made available must
be matched by the participating credit
union by increasing its member and
nonmember share deposits in an amount
at least equal to the loan amount.
Participating credit unions must meet
this matching requirement within one
year of the approval of the loan
application and must maintain the
increase in the total amount of member
share deposits for the duration of the
loan.

(2) Drawdown of the loan to a
participating credit union may be made
in a maximum of two payments only,
Upon approval of its loan application,
and before it meets its matching
requirement, a participating credit union
may receive 50% of the loan committed,
The remaider of the funds committed
will be available to the participating
credit union only after it has
documented that it has met the match
requirement for the total amount of the
loan committed.

(3) Failure of a participating credit
union to generate the required match
within one year of the approval of the
loan will result in the reduction of the
loan proportionate to the amount of
match actually generated. Payment of
any additional funds initially approved
will be limited as appropriate to reflect
the revised amount of loan approved,
and any funds already advanced to the
participating credit union in excess of
the revised amount of loan approved
must be returned immediately to NCUA.
Failure to return such funds to NCUA
upon demand shall result in the default
of the entire loan.

(4) Failure by a participating credit
union to produce at least 25% of its
proposed match may result in the
requirement by NCUA that immediate
and full repayment of the loan may be

made.

(c) Terms and repayment. (1)
Assistance made available in this

program is in the form of a loan and
must be repaid to NCUA. All loans will
be scheduled for repayment within the
shortest time compatible with sound
business practices and with the
objectives of the program, but in no case
will the term exceed five years. The
policy of the NCUA is to revolve these
funds to qualifying credit unions as
often as practical, in order to gain
maximum economic impact on as many
credit unions that are qualified to
participate in the Program as possible.

(2) Semiannual interest payments
(beginning six months after the initial
distribution of a loan) and semiannual
principal payments (beginning one year
after the initial distribution of a loan)
will be required.

(3) Participating credit unions will be
billed semiannually by NCUA for their
principal and interest payments due.

(d) Interest rates. Loans made under
this rule shall bear interest at an
adjustable rate based on a semiannual
average of the 90-day Treasury bill rate
less four percentage points with a two
percent floor. The interest rate will be
adjusted semiannually. If the 90-day
Treasury bill becomes unavailable,
NCUA will substitute an alternative
index for it.

(e) Default, collections and
adjustments. The terms of each loan
agreement shall provide for the
immediate acceleration of the unpaid
balance for breach or default in the
performance by the participating credit
union of the terms or conditions of the
loan. This will include
misrepresentations, default in making
interest/principal payments, failure to
report, insolvency, failure to maintain
adequate match for the duration of the
loan period, etc. The unpaid balance
will also be accelerated and
immediately due if any part of the loan
funds are improperly used, or if
uninvested loan proceeds remain
unused for an unreasonable or
unjustified period of time.

§ 705.8 State-chartered credit unions.

State-chartered credit union
applicants approved for participation by
NCUA must obtain written concurrence
from their respective state regulatory
authority.

§705.9 Application period.

Applications for participating in the
program will be accepted through
. As additional funds become
available, new applications will be
accepted. Notices of availability of

funds will be published in the Federal
Register.

[FR Doc. 87-8531 Filed 4-15-87; 8:45 am)
BILLING CODE 7535-01-M

FEDERAL TRADE COMMISSION
16 CFR Part 13
[Docket No. 8908]

Encyclopaedia Britannica, Inc.;
Prohibited Trade Practices

AGENCY: Federal Trade Commission.

ACTION: Notice of 30 day period for
public comment on petition by
Encyclopaedia Britannica, Inc. to reopen

and modify the order in Docket No. 8908.

SUMMARY: Encyclopaedia Britannica,
Inc., the respondent in Docket No. 8908,
filed a petition on April 2, 1987,
requesting that the Commission reopen
the proceedings and set aside the order
or, in the alternative, modify the order to
expire on June 30, 1988, and provide
interim relief by modifying several
provisions of the order.

DATE: The deadline for filing comments
in this matter is May 8, 1987,

ADDRESS: Comments should be sent to
the Office of the Secretary, Federal
Trade Commission, 6th Street and
Pennsylvania Avenue, NW.,
Washington, DC 20580. Requests for
copies of the petition should be sent to
Public Reference Branch, Room 130.

FOR FURTHER INFORMATION CONTACT:
Craig Tregillus, Jock Chung, staff
attorneys, or Justin Dingfelder, Assistant
Director, Enforcement Division, Bureau
of Consumer Protection, Federal Trade
Commission, Washington, DC 20580,
(202) 3262970, 326-2984, and 326-3017.

SUPPLEMENTARY INFORMATION: The
petitioner, Encyclopaedia Britannica,
Inc., sells encyclopedias and related
products and services direct to the
consumer by means of in-home, over-
the-counter, direct mail and telephone
sales solicitations. The order
modification request is based on
claimed changes in conditions of fact
and law. The petition was placed on the
public record on April 8, 1987.

List of Subjects in 16 CFR Part 13

Encyclopedia sales, Trade practices.
Emily H. Rock,
Secretary.
[FR Doc, 87-8522 Filed 4-15-87; 8:45 am)|
BILLING CODE 6750-01-M
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 312
[Docket No. 82N-0394]

Investigational New Drug, Antibiotic,
and Biolegical Drug Product
Regulations; Treatment Use and Sale;
Extension of Comment Period

AGENCY: Food and Drug Administration.

ACTION: Reproposed rule; extension of
comment period.

SUMMARY: The Food and Drug
Administration (FDA) is extending the
comment period on a reproposal of
procedures that would make
investigational new drugs available to
desperately ill patients before general
marketing begins. These procedures are
intended to facilitate the availability of
promising new drugs to patients as early
in the drug development process as
possible and would apply to patients
with immediately life-threatening or
other serious diseases for which no
satisfactory alternative therapies exist.
The new procedures would also allow
sale of drugs, when no satisfactory
alternative therapy is available, when
the drugs are provided for treatment use
to large numbers of patients prior to
general marketing. This document
responds to requests for an extension of
the comment period.

DATE: Written comments by May 5, 1987.

ADDRESS: Written comments to the
Dockets Management Branch (HFA-
305), Food and Drug Administration,
Room 4-62, 5600 Fishers Lane, Rockville,
MD 20857.

FOR FURTHER INFORMATION CONTACT:
Steven H. Unger, Center for Drugs and
Biologics (HFN-362), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-295-8049.
SUPPLEMENTARY INFORMATION: In the
Federal Register of March 19, 1987 (52
FR 8840), FDA published reproposed
procedures to facilitate the availability
of promising new drugs to desperately ill
patients, with immediately life-
threatening or other serious diseases, as
early in the drug development process
as possible. The new procedures would
also allow the sale of drugs, when no
salisfactory alternative therapy is
available, when the drugs are provided
for treatment use to large numbers of
patients prior to general marketing.
Believing that the compelling public
health advantages to be gained from
1ssuing a final rule as quickly as
possible constitute good cause under 21

CFR 10.40(b)(2) for providing less than
the normal 60-day comment period, FDA
originally provided 30 days for public
comment on the reproposed procedures,
and announced plans to issue a final
rule by May 18, 1987.

FDA has now received requests to
extend this comment period from a wide
range of interested persons and groups,
and in an abundance of caution and
with the desire to have all groups have
the opportunity for full and adequately
prepared participation, is granting a 15-
day extension of the comment period
until May 5, 1987. However, FDA
continues to be convinced of the public
health advantages to be gained from
issuing a final rule as quickly as
possible and, accordingly, still intends
to issue a final rule by May 18, 1937,

Interested persons may, on or before
May 5, 1987, submit to the Dockets
Management Branch (address above)
written comments regarding the
reproposed rule. Two copies of any
comments are to be submitted, except
that individuals may submit one copy.
Comments are to be identified with the
docket number found in brackets in the
heading of this document. Received
comments may be seen in the office
above between 9 a.m. and 4 p.m.,
Monday through Friday.

Dated: April 14, 1987.

Frank E. Young,

Commissioner of Food and Drugs.

[FR Doc. 87-8670 Filed 4-14-87: 1:46 pm]
BILLING CODE 4160-01-M

——

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 117

[CGD7 87-05]

Drawbridge Operation Regulations;
New Pass, FL

AGENCY: Coast Guard, DOT.
ACTION: Proposed rule,

SUMMARY: At the request of the Florida
Department of Transportation the Coast
Guard is considering a change to the
regulations governing the New Pass
bridge on State Road 789 at Sarasota,
Florida, by permitting the number of
openings to be limited on Saturdays,
Sundays, and federal holidays. This
proposal is being made because of
complaints about vehicular traffic
delays. This action should accommodate
the needs of highway traffic and still
provide for the reasonable needs of
navigation,

DATE: Comments must be received on or
before June 1, 1987.

ADDRESSES: Comments should be
mailed to Commander (oan), Seventh
Coast Guard District, 51 SW. 1st
Avenue, Miami, Florida 33130-1608. The
comments and other materials
referenced in this notice will be
available for inspection and copying at
51 SW. 1st Avenue, Room 816, Miami,
Florida. Normal office hours are from
7:30 a.m. to 4 p.m., Monday through
Friday, except holidays. Comments may
also be hand-delivered to this address.

FOR FURTHER INFORMATION CONTACT:
Mrs. Zonia C. Reyes, (305) 536-4103.

SUPPLEMENTARY INFORMATION:
Interested persons are invited to
participate in this proposed rulemaking
by submitting written views, comments,
data, or arguments. Persons submitting
comments should include their names
and addresses, identify the bridge, and
give reasons for concurrence with or any
recommended change in the proposal.
Persons desiring acknowledgment that
their comments have been received
should enclose a stamped, self-
addressed postcard or envelope.

The Commander, Seventh Coast
Guard District, will evaluate all
communications received and determine
a course of final action on this proposal.
The proposed regulations may be
changed in light of comments received.

Drafting Information

The drafters of this notice are Mrs.
Zonia C. Reyes, Bridge Administration
Specialist, project officer, and
Lieutenant Commander S.T. Fuger, Jr.,
project attorney.

Discussion of Proposed Regulations

A new drawbridge across New Pass,
at Sarasota, Florida, was opened to
highway traffic in October, 1986. The
bridge currently opens on signal for the
passage of vessels. The Coast Guard has
received many complaints about
vehicular delays caused by frequent
opening of the drawspan. The Florida
Department of Transportation (FDOT)
has requested that the draw open on
signal; except that from 7 a.m. to 6 p.m.
on Saturdays, Sundays and federal
holidays, the draw need not open except
on the hour, twenty minutes past the
hour and forty minutes past the hour. In
addition to the FDOT request, the Coast
Guard has received a variety of other
proposals to limit the number of
openings. Drawbridge operation records
show that the draw averages less than
one opening per hour on weekdays, but
may average up to 5 openings an hour
on weekends. Weekend traffic problems
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appear to be greatest between 10:00 a.m.
and 6:00 p.m. The proposed rule should
reduce or eliminate highway traffic
congestion caused by "back-to-back”
opening by allowing sufficient time for
accumulated vehicular traffic to
disperse between openings.

Economic Assessment and Certification

These proposed regulations are
considered te be non-major under
Executive Order 12291 on Federal
Regulation and nonsignificant under the
Department of Transportation regulatory
policies and procedures (44 FR 11034;
February 26, 1979).

The economic impact of this proposal
is expected to be so minimal that a full
regulatory evaluation is unnecessary.
We conclude this because the
regulations exempt tugs with tows.
Since the economic impact of this
proposal is expected to be minimal, the
Coast Guard certifies that, if adopted, it
will not have a significant economic
impact on a substantial number of small
entities.

List of Subjects in 33 CFR Part 117
Bridges.
Proposed Regulations

In consideration of the foregoing, the
Coast Guard propeses to amend Part 117
of Title 33, Code of Federal Regulations,
as fellows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

1. The authority citation for Part 117
continues to read as follows:

Authority: 33 U.S.C. 489; 49 CFR 1.46 and 33
CFR 1.05-1(g).

2. Part 117 is proposed to be amended
by adding a new §117.311 to read as
follows:

§ 117.311 New Pass.

The draw of the State Road 789
bridge, mile 0.0, at Sarasota shall open
on signal; except that from 10 a.m.
to 6p.m., on Saturdays, Sundays,
and federal holidays, the draw need not
open except on the hour, twenty minutes
past the hour and forty minutes past the
hour. Public vessels of the United States,
tugs with tows, and vessels in a
situation where a delay would endanger
life or property shall, upon proper signal,
be passed at anytime.

Dated: March 27, 1987,

M. |. O'Brien,

Captain. U.S. Caast Guard Commarsnder,
Seventh Coast Guard District Acting
{FR Doc. 87-8571 Filed 4-15-87; 8:45 am]

BILLING CODE 4910-14-M

POSTAL SERVICE
39 CFR Part 111

Change to COD Service Allowing
Acceptance of Personal Checks For
COD Payment

AGENCY: Postal Service.
ACTION: Proposed rule.

suMMARY: On February 6, 1987, the
Postal Rate Commission issued an
Advisory Opinion in response to the
Postal Service's Request in which it
supported a change in COD service
proposed by the Postal Service. The
change will allow recipients of Collect
On Delivery Service (COD) packages to
pay the charges with personal checks
made out to the COD mailer as a means
of reducing fraudulent use of COD
service. The existing regulation requires
payment to be made either by check
made payable to the Postal Service, or
by cash. A postal money order is then
issued and remitted to the mailer. Under
the new procedures, when an addressee
pays the COD charges by check, that
check will be promptly transmitted to
the mailer. Mailers will continue to
receive a money order when the
addressee pays in cash.

Implementation of this change was
approved by the Board of Governors of
the Postal Service at their meeting on
April 6, 1987. This proposed rule
concerns adjustments in Postal Service
regulations needed to implement the
change.
pDATE: Comments must be received on or
before May 18, 1987.

ADDRESS: Written comments should be
mailed or delivered to the Director,
Office of Classification and Rates
Administration, U.S, Postal Service,
Room 8430, 475 L'Enfant Plaza, West
SW., Washington, DC 20260-5360.
Copies of all written comments will be
available for inspection and
photocopying between 9:00 a.m. and 4:00
p.m., Monday through Friday, In Room
8430 at the above address.

FOR FURTHER INFORMATION CONTACT:
Mr. Edmund J. Wronski, (202) 268-5320.
SUPPLEMENTARY INFORMATION:
Fradulent use of COD mail has become
a serious problem. In 1985, based only
on the number of open Inspection
Service cases involving COD fraud,
approximately 600,000 COD parcels
were directly connected to some
deceptive scheme.

The proposed rules published below
primarily deal with the internal
procedures the Postal Service uses to
account for delivered COD articles. In
essence, when a COD package is
tendered for delivery, the delivering

employee will accept either cash, or a
personal check made payable to the
mailer. If payment is made in cash, the
Postal Service will issue a money order
and send it to the mailer (this part of
COD regulations remains unchanged). If
payment is made by personal check, the
Postal Service will send the personal
check to the mailer. Checks made
payable to U.S. Postal Service will no
longer be accepted.

If a mailer files a claim for a lost COD
article, the postmaster at the office of
address will search his records for a
record of delivery. If a record is found,
the claim form will be annotated with
the date of delivery, the check number,
and the date if it was sent to the mailer.
The claim will then be forwarded to the
St. Louis Postal Data Center for
adjudication. In cases where post office
records show that the addressee's
personal check was sent to the mailer,
the claim will be denied. Indemnity will
be paid only presentation of additional
evidence that the check was not cashed.

Note.—The section of the F-1, Post Office
Accounting Procedures mentioned in section
914.54a, below has been reprinted as an
appendix for reference purposes only.

Although exempt from the notice and
comment requirements of the
Administrative Procedure Act [5 U.S.C.
553(b), (c) regarding proposed
rulemaking by 39 U.S.C. 410(a)], the
Postal Service invites public comment
on the following proposed amendment
of the Domestic Mail Manual, which is
incorporated by reference in the Code of
Federal Regulalions. See 39 CFR 111.1

List of Subjects in 39 CFR Part 111
Postal Service.

PART 111—{AMENDED]
1. The authority citation for 39 CFR

Part 111 continues to read as follows:

Authority: 5 U.S.C. 552{a); 39 U.S.C. 101,
401, 404, 3001-3011, 3201-3219, 3403-3406,
3621, 5001.

PART 1—DOMESTIC MAIL SERVICES
2. Change § 149.343b(1)(b), as follows:
PART 149—INDEMNITY CLAIMS

- - . * -

149.

Insured and COD Claims.

. * *

{b) Record is Found. If there is a
vecord of delivery, date stamp, write the
date of delivery, to whom delivered.
indicate any unusual delivery
conditions, whether payment was made
by check, the check number, and the
date the check was mailed. Where
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appropriate, furnish the money order
number(s). If none were issued, so
indicate. Attach a copy of Form 3818 if

applicable,
PART 9—SPECIAL SERVICES

3. Change section 914, as follows:

PART 914—COLLECT ON DELIVERY
MAIL

914.1 Description.

A1 Purpose. Customers may mail an
article for which they have not been
paid and have the price and the cost of
the postage collected from the addressee
when the article is delivered. This is
collect-on-delivery or COD service. The
addressee has the option of remitting the
amount due sender either by cash or by
personal check made payable to the
mailer. The Postal Service will forward
the check to the mailer if payment is
made by check. If the addressee pays by
cash, a postal money order will be sent
to the mailer. The fees for COD service
include insurance against loss, rifling, or
damage to the article, or failure to
receive a postal money order if payment
has been made by cash, or the
addressee’s check if payment is made
by check. Return receipt and restricted
delivery services are available upon
payment of the prescribed fees (see 932
and 933).

* . * * *

18 Delays in Remittance. Mailers
are encouraged to report instances in
which there has been undue delay in
receiving money orders or addressee’s
checks in payment for COD articles. The
mailer should normally receive payment
within 45 days of the day of mailing (75
days for parcels sent by surface ocean
transportation). Delays in excess of
these periods should be reported to the
local postal inspector-in-charge giving
the date of mailing, parcel number,
address of delivery, whether payment
was by check or money order, date
payment was received, and the number
and date of the payment. Payment not
received within these periods may be
considered a loss for purposes of filing a
claim in accordance with 149,

- . - Ll *

33 Nursery Stock Shipments. Firms
mailing nursery stock may print special
COD tags bearing instructions as to
disposition of shipments that are not
immediately delivered. These tags must
contain a remittance coupon that will be
returned with the money order, or
addressee's check.

(The remainder of 914.33 is unchanged)

.33b(2) Return this coupon with
money order, or addressee’s check.

(The remainder of 814.33b(2) is unchanged)

9144 Mailing.
41 Preparation for Mailing.

* - * - *

413 The sender must securely affix a
COD tag to each COD article. The tag
must show article number, names and
addresses of sender and addressee,
amount due sender, and amount of
money order fee necessary to make
remittance. Delivery employees will not
collect the money order fee if the
addressee pays by check made payable
to the mailer.

(The remainder of 914.413 is unchanged)

* * * - *

.53 Delivery.

531 At Offices With Carrier
Delivery.

Deliver COD mail as follows:

- " * * *

j. The addressee must have the
amount of the COD charges as the
carrier is not furnished change. The
carrier will also accept the addressee's
check, made payable to the mailer, for
the amount of the COD charges. When
the addressee pays by check, the carrier
does not collect a money order fee.

* * * L -

533 On Highway Contract Routes
Affording Delivery Service.

Highway contract route carriers will
deliver COD mail if required by the
contract. Customers should present
either the exact amount of money
needed to pay the COD charges and the
money order fee or a check made
payable to the mailer for the amount due
sender. No money order fee will be
collected if the addressee presents a
check.

- * * -

.54 Collection of Charges.

Collect charges as follows:

a. Collect at time of delivery the
charges entered on the tags. The
addressee has the option of paying the
charges either by cash (in which case a
money order fee will be collected), or by
check made payable to the mailer (no
money order fee is collected). Do not
accept checks made payable to the U.S.
Postal Service. Delivery employees must
accept personal checks and see
identification as required in accordance
with the provisions of section 311.3 of
Handbook F-1, Post Office Accounting
Procedures.

(The remainder of 914.54 {s unchanged)
62 Payment By Money Order.

- * *

622 Remitting to Sender.

Mail personal checks in a penalty
envelope and money orders in an EM03
penalty envelope on the day of issue or
not later than the following workday.
Use prepaid (or business reply)
envelopes, when furnished by mailer,
Enclose any extra COD tag coupons to
be returned.

* - - * *

4. Delete 914.624, add new .63 and .64
as follows, and renumber .63 through .67
as .65 through .68.

.63 Payment by check.

.631 The addressee’s check must be
made payable to the mailer. Checks
must be processed daily as provided in
914.621. Prepare as follows:

a. Examine check for completeness.

b. Enter COD number in memo portion
of check if addressee has not already
done so.

¢. Correct the address printed on the
check, if necessary.

d. Annotate the back of the COD form
to show that payment was made by
check. Enter the check number and date
the check was mailed.

.832 Remitting to sender.

Return check to mailer in accordance
with 914.622. File COD tag in
accordance with 914.621f.

633 Missing or illegible name of
sender. Obtain the name and address of
the sender from the addressee and
request the postmaster at the office of
mailing to review the sender’s mailing
receipt in order to verify that the
package was mailed by him. If the
sender cannot be verified, and the
addressee desires to pay cash, deliver
the article in accordance with 914.623.
Otherwise, handle the article in
accordance with 159.5¢.

.64 Returned Money Orders and
Checks.

Try to obtain the correct address for
money orders and checks returned as
unclaimed. If the payee cannot be
located, handle as follows:

a. Forward the money order and a
statement of the facts to the Money
Order Division, Postal Data Center, P.O.
Box 14795, St. Louis, MO 63182-9400.

b. Send money orders returned to
postmasters endorsed "Refused, Out of
Business, or Fictitious,” to the same
address.

c. Annotate the back of the COD tag
to show when a check has been
returned and forward the returned check
to the mailer.

d. If money orders or checks are
returned to postmasters “Fraudulent,”
make every effort to return the check to
the addressee, or the amount of the
money order to the purchaser. If this
cannot be accomplished, forward money
orders to the Money Order Division and




12434

Federal Register / Vol. 52, No. 73 / Thursday, April 16, 1987 / Proposed Rules

attach checks to the COD tag and file
the tag. In each instance, note the
disposition of the money order or check
on the COD tag and file the tag.

» * * » »

5. Move the text in existing 914.66 to
the end of renumbered 914.66 as follows:
.66 Loose or Tape-on Tags.

. L * - -

d. When tape-on tags, Form 3816a-S
have been used on the parcels, fasten
the loose ends down before forwarding
or returning the parcels.

* - * * -

6. Add new 914.69 as follows:

89 Claims and Inquiries Regarding
Nonreceipt of Checks or Money Orders.
a. Inquiries or claims involving the
nonreceipt of addressee’s checks or
money orders must be submitted on

Form 3812 in accordance with the
provisions of DMM 149.2 and 149.3.

b. The postmaster at the office of
address will indicate whether or not
post office records show delivery
including the date of delivery, to whom
delivered, whether payment was made
by either check or money order, and the
money order number (see
149.343b(1)(b)).

c. Postmasters will not participate in
any disputes regarding the addressee’s
check.

* - * * -

7. Change 914.7, as follows:

914.7 Special Instructions

.71 Office With 950 or More Revenue
Units.

* . . * -
712 Recording Section,
L . - * *

b. Clear carriers as follows:

(1) At the end of each trip, or daily,
give the carrier a receipt, in duplicate,
on the right side of Form 3821. Show
number of receipted tags, total amount
collected (including the amounts to be
remitted by check, by money order, and
the money order fees), and number of

returned packages.
L L ~ * L

715 Remitting Unilts.

. - * * *
e. At office operating under system B:
- - L3 - *

8. Add the following section (e) to
715e(2):

{e) Process COD tags with checks
made payable to the mailer in
accordance with 914.63,

(3) The station or branch
superintendent, or designee, will receive
the receipted original Form 3822 from
the COD clerk and compare the amounts
thereon with the totals on Forms 3821.
These must agree. This individual will

also receive the COD tags from the
money order clerk with customers'
receipts attached. Verify separately, all
COD tags annotated to show payment
by check.

(The remainder of 914.715 is unchanged)

9. Make the following changes to
914.71 through 914.73, as follows:

716 Main Office Window Unit.

a. Issue the money orders and mail
addressee's checks to the mailer, if paid
by check (see 914.62).

b. Staple the customer’s receipt to the
COD tag if appropriate, or annotate the
back of the COD tag as required in
914.631d.

g. Check one day’s COD business
each month to make sure money orders
are being properly prepared and
promptly issued, and that COD tags are
properly annotated when paid by check.
(The remainder of 914.718 is unchanged)

" - * - -

.72 Offices Having From 190
Through 949 Revenue Unils.

721 Assignment of Clerks.

Assign different clerks to the
following work if possible:

» - * . -
¢. Money order clerk. To issue money

orders in payment of COD charges and
to mail addressee's checks to the mailer,

if paid by check.

.725 Check of COD Business.

b. Method. Perform the examination
as follows:

(3) Check the COD tag file to verify
that packages shown on Form 3814-C
have been delivered. Where applicable,
compare dates of money orders with
dates of delivery as shown on the COD
tags and Form 3814-C,

- - - - L

(5) Select at random several delivering
employees' receipts and, if paid by
money order, compare dates of delivery
with recorded dates of COD money

orders.
- - * - -

735 Delivery From Rural Station.
. - - * *

c. Process the money order and
checks in accordance with 914.62 and
914.63.

- * - - -

e. When appropriate, attach
customer’s receipt portions of money
orders to delivery office portions of
COD tags and send them to the main
post office.

f. The main post office will complete
Form 3850 to show delivery and file
COD tags. Customers receipt portions of
money orders will be attached to the
tags if this method of payment was
chosen.

An appropriate amendment to 39 CFR
111.3 will be published if these changes
are adopted.

Fred Eggleston,

Associate General Counsel, Legislative
Division.

Appendix

F-1, Post Office Accounting Procedures

CHAPTER 3—HANDLING POSTAL
FUNDS AND PROTECTING FUNDS
AND ACCOUNTABLE PAPER

. L] * * -

331.3 Personal Checks.

L] * - - *

.31 The customer's name and complete
address must be printed on the check. The
customer's telephone number must be
recorded on the check.

.32 When a customer is known by name
to a postal employee on duty in the unit, the
employee making the identification should
note “Cutomer Known" on the back of the
check and then sign it.

.33 If the customer is unknown, two
current forms of identification from the
following list must be recorded on the check:

a. Driver's license;

b. Military identification card:

c. Passport;

d. Credit Card; or

e. Other credentials showing the signature
and having serial number or other indicia
that can be traced to the bearer. Social
Security cards are not acceptable
identification.

.34 Compare the signature on the check
with the signature on the identification. If
signatures do not match, do not accept the
check.

.35 Record on the back of the check the
particular postal transaction involved, such
as COD number, permit number, or postage
meter serial number.

[FR Doc. 87-8552 Filed 4-15-87; 8:45 am]
BILLING CODE 7710-12-M

39 CFR Part 265

Release of Information;
Implementation of Freedom of
Information Reform Act

AGENCY: Postal Service.
ACTION: Proposed rule.

sumMmARY: The Postal Service proposes
to amend its Freedom of Information
Act regulations to incorporate the recent
changes made by the Freedom of
Information Reform Act of 1986 relating
to requests for law enforcement records
and to the fees that may be charged in
connection with FOIA requests for
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records. The proposed rules follow the
guidelines recently issued by the Office
of Management and Budget.

DATE: Comments concerning the
proposed fee provisions should be
received on or before April 20, 1987, so
that the Postal Service can meet its
statutory requirement to publish revised
FOIA fee regulations in final form no
later than April 25, 1987. Comments
submitted after April 20, but no later
than May 15, 1987, will also be
considered and incorporated by further
amendment if warranted. Comments on
the law enforcement provisions must be
received by May 15, 1987,

ADDRESS: Written comments should be
addressed to USPS Records Office, U.S.
Postal Service, 475 L'Enfant Plaza, SW.,
Washington, DC 20260-5010. Copies of
all written comments will be available
for public inspection and photocopying
between 8:00 a.m. and 4:00 p.m. in Room
8121 at the above address.

FOR FURTHER INFORMATION CONTACT:
Martha J. Smith, Program Manager,
Records Office (202) 268-2931.

SUPPLEMENTARY INFORMATION: The
Freedom of Information Reform Act,
Pub. L. 99-570 (Reform Act), which was
signed into law on October 27, 1986,
requires each agency to promulgate, by
April 25, 1987, new FOIA fee regulations
to implement the changes made by the
Reform Act. The fee provisions must
conform to guidelines promulgated by
the Office of Management and Budget
(OMB), OMB published its final Uniform
Freedom of Information Act Fee
Schedule and Guidelines on March 27,
1887 (52 FR 10012). The fee schedule
included in this proposal conforms in all
substantial respects to OMB's final
guidelines. The Postal Service's existing
fee regulations that are unaffected by
the recent legislation are retained
without substantive change, and are

included in this notice for the sake of
readability,

The Reform Act also expanded the
FOIA exemption for law enforcement
records. These provisions were effective
immediately upon enactment. This
Proposal incorporates the new statutory
language verbatim into the Postal

érvice's regulations concerning access

under the FOIA to law enforcement
records.

List of Subjects in 39 CFR Part 265

Release of information, Postal Service.

For the reasons set out in this notice,
the Postal Service proposes to amend
Part 265 of 39 CFR as follows:

PART 265—RELEASE OF
INFORMATION

1. The authority citation for Part 265
continues to read as follows:

Authority: 39 U.S.C. 401; 5 U.S.C. 552.

2, Paragraph (c) of § 265.6 is revised to
read as follows:

§265.8 Availability of records.

- » * - *

(c) Records of information compiled
for law enforcement purposes. (1)
Investigatory files compiled for law
enforcement purposes, whether or not
considered closed, are exempt by
statute from mandatory disclosure
except to the extent otherwise available
by law to a party other than the Postal
Service, 39 U.S.C. 410(c){6). As a matter
of policy, however, the Postal Service
will normally make records or
information compiled for law
enforcement purposes available upon
request unless the production of these
records:

(i) Could reasonably be expected to
interfere with enforcement proceedings;

(ii) Would deprive a person of a right
to a fair trial or an impartial
adjudication;

(iii) Could reasonably be expected to
constitute an unwarranted invasion of
personal privacy;

(iv) Could reasonably be expected to
disclose the identity of a confidential
source, including a State, local, or
foreign agency or authority or any
private institution which furnished
information on a confidential basis, and,
in the case of a record or information
compiled by a criminal law enforcement
authority (such as the Postal Inspection
Service) in the course of a criminal
investigation, or by an agency
conducting a lawful national security
intelligence investigation, information
furnished by a confidential source;

(v) Would disclose techniques and
procedures for law enforcement
investigations or prosecutions, or would
disclose guidelines for law enforcement
investigations or prosecutions if such
disclosure could reasonably be expected
to risk circumvention of the law; or

(vi) Could reasonably be expected to
endanger the life or physical safety of
any individual.

(2) Whenever a request is made which
involves access to records described in
§ 265.8(c)(1)(i) and (i) the investigation
or proceeding involves a possible
violation of criminal law; and (ii) there
is reason to believe that [A) the subject
of the investigation or proceeding is not
aware of its pendency, and (B)
disclosure of the existence of the
records could reasonably be expected to

interfere with enforcement proceedings,
the Postal Service may, during only such
time as that circumstance continues,
treat the records as not subject to the
requirements of the Freedom of
Information Act.

(3) Whenever informant records
maintained by a criminal law
enforcement agency [such as the Postal
Inspection Service) under an informant's
name or personal identifier are
requested by a third party according to
the informant’s name or personal
identifier, the records may be treated as
not subject to the requirements of the
Freedom of Information Act unless the
informant's status as an informant has
been officially confirmed.

(4) Authority to disclose records or
information compiled for law
enforcement purposes to persons
outside the Postal Service must be
obtained from the Chief Postal
Inspector, U.S. Postal Service,
Washington, DC 20260-2100, or his
designee.

3. Paragraph (dj[1) of § 265.6 is
amended by striking out *{d)(3) and
(e)(8) of § 265.8" in the second sentence
and inserting in lieu thereof “(e)(3) and
(8)(5) of § 265.8"; and by striking out
“(e)(8) of § 265.8" in the final sentence
and inserting in lieu thereof *(g)(5) of
§ 265.8".

4. Paragraph {d)(2) of § 265.6 is
amended by striking out “[e)(8) of
§ 265.8" in the last sentence and
inserting in lieu thereof “(g)(5) of
§ 265.8."

5. Paragraph (d)(3) of § 265.6 is
amended by striking out “(d)(2) of
§ 265.8" at the end of the first sentence
and inserting in lieu thereof “(b) of
§ 265.8."

6. Paragraph (a)(1) of § 265.7 is
amended by striking out “{3)(2) § 265.8"
in the next to last sentence, and
inserting in lieu thereof *(f){2) of
§ 265.8"; and by striking out “$10" in the
last sentence and inserting in lieu
thereof “$25".

7. Paragraph (a)(4) of § 265.7 is revised
to read as follows:

§265.7 Procedure for inspection and
copying records.

(a) LA B

(4) Request for waiver of fees. The
requester may ask that fees or the
advance payment of fees be waived in
whole or in part. A fee waiver request
shall indicate how the information will
be used; to whom it will be provided;
whether the requester intends to use the
information for resale at a fee above
actual cost; any personal or commercial
benefit that the requester expects as a
result of disclosure; and information as
to the intended user’s identity,
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qualifications, expertise in the subject
area, and ability and intention to
disseminate the information to the
public. (See § 265.8(g)(3).)

* - *

8. Paragraph (c)(2) of § 265.7 is revised
to read as follows:

- * * - »

(2) Any fees authorized or required to
be paid in advance by § 265.8(f)(3) shall
be paid by the requester before the
record is made available or a copy is
furnished unless payment is waived or
deferred pursuant to § 265.8(g).

* - * -

9. Section 265.8 is revised to read as
follows:

§ 265.8 Schedule of Fees

(a) Policy. The purpose of this section
is to establish fair and equitable fees to
permit the furnishing of records to
members of the public while recovering
the full allowable direct costs incurred
by the Postal Service. The Postal Service
will use the most efficient and least
costly methods available to it when
complying with requests for records.

(b) Standard rates—(1) Record
retrieval. Searches may be done
manually or by computer using existing
programming.

(i) Manual search. The fee for each
quarter hour spent by clerical personnel
in searching for records is $4.40. When a
search cannot be performed by clerical
personnel and must be performed by
professional or managerial personnel,
the fee for each quarter hour in
searching for records is $5.35.

(ii) Computer search. The fee for
retrieving data by computer is the actual
direct cost of the retrieval, including
computer search time, runs, and
operator salary, as calculated in
accordance with the Information
Services Price List in effect at the time

that the retrieval services are performed.

The list is subject to periodic revision. A
copy of the list is included within the
public index. (See Appendix A for the
list in effect on January 1, 1987.)

(2) Duplication. (i) Except where
otherwise specifically provided in postal
regulations, the fee for duplicating any
record or publication is $.15 per page.

(ii) The Postal Service may at its
discretion make coin-operated copy
machines available at any location or
otherwise give the requester the
opportunity to make copies of Postal
Service records at his own expense.
Unless authorized by the Records
Officer, however, no off-site copying
shall be permitted of records which, if
lost, could not be replaced without
inconvenience to the Postal Service.

(iii) The Postal Service will normally
furnish only one copy of any record. If
duplicate copies are furnished at the
request of the requester, the per-page fee
shall be charged for each copy of each
duplicate page without regard to
whether the requester is eligible for free
copies pursuant to paragraph (c) or (g).
At his discretion, when it is reasonably
necessary because of a lack of adequate
copying facilities or other
circumstances, the custodian may make
the requested record available to the
requester for inspection under
reasonable conditions and need not
furnish a copy thereof.

(3) Review. The fee for each quarter
hour spent by clerical personnel in
reviewing records located in response to
a commerical use request is $4.40. When
review cannot be performed by clerical
personnel and must be performed by
professional or managerial personnel,
the fee for each quarter hour is $5.35.
Only requesters who are seeking
documents for commerical use may be
charged for review. “Review" is defined
in paragraph (h)(4) of this section;
“commerical use” is defined in
paragraph (h)(5) of this section.

(4) Micrographics. Paragraphs (b) (1),
(2) and (3) of this section also apply to
information stored within micrographic
gsystems.

(c) Four categories of fees to be
charged. For the purpose of assessing
fees under this section, a requester shall
be classified into one of four categories:
commerical use requesters; educational
and noncommerical scientific
institutions; representatives of the news
media; and all other requesters.
Requesters in each category must
reasonably describe the records sought.
Fees shall be charged requesters in each
category in accordance with the
following.

(1) Commerical use requesters. Fees
shall be charged to recover the full
direct costs of search, review and
duplication in accordance with the rates
prescribed in paragraphs (b)(1) through
(3) of this section, subject only to the
general waiver set out in paragraph
(g)(1) of this section. The term
“commerical use request” is defined in
paragraph (h)(5).

(2) Educational and noncommerical
scientific institutions. Fees shall be
charged only for duplication in
accordance with paragraph (b)(2) of this
section, except that the first 100 pages
furnished in response to a particular
request shall be furnished without
charge. (See also the general waiver
provision in paragraph (g)(1) of this
