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Presidential Documents

Title 3—

The President

Proclamation 5608 of February 12, 1987

National Year of Thanksgiving, 1987

By the President of the United States of America

A Proclamation

We, as a people, have been truly blessed, and for these blessings we should
be everlastingly grateful to the God to Whose providence this Nation was
committed from its very inception. President Washington issued a Thanksgiv-
ing Proclamation in 1789 “to recommend to the people of the United States a
day of public thanksgiving and prayer to be observed by acknowledging with
grateful heart the many signal favors of Almighty God, especially by affording
them an opportunity peaceably to establish a form of government for their
safety and happiness.”

To remind us of our own rich heritage and the blessings of life in America,
1987 has been designated the National Year of Thanksgiving. It is no coinci-
dence that this is the year in which we celebrate the 200th anniversary of our
Constitution.

The early settlers of our country possessed a strength and a conviction based
on their faith in God that helped them withstand the rigors and hardships of
carving a nation out of wilderness. They laid a firm foundation built on the
worth, dignity, and inalienable rights of the individual. For sustaining them
and granting them success in bringing forth on this continent a new Nation,
they praised the Almighty and His mercy.

Throughout our history our Presidents have summoned the Nation to continue
this tradition of praise and thanksgiving. From George Washington kneeling in
the snow at Valley Forge to Abraham Lincoln praying for the preservation of
the Union to Franklin Roosevelt expressing confidence the prayers of mankind
would bring us through to victory, we have turned with faith and trust to the
One Who holds the whole wide world in His hands.

The national celebration of the Bicentennial of the Constitution also gives us
an opportunity to remember and honor those who gathered in Philadelphia to
forge a document that would provide a blueprint for this great Nation.
Benjamin Franklin, the oldest member of the Assembly, reminded his fellow
delegates that God had heard their prayers during their struggle for Independ-
ence. Should they not remember, he asked, that God governs in the affairs of
men? “If a sparrow cannot fall without His notice," he urged them, “how can
an empire rise without His aid?”

We look to the future of our Nation in this same spirit. Let us thank God for
our constitutional form of government, for our precious freedoms of speech,
assembly, religion, and the press, and for all those who sacrificed to preserve
them in peace and in war for two centuries.

In recognition of the vital role that expressions of thanksgiving play in our
national heritage, the Congress, by Public Law 99-265, has designated 1987 as
a “"National Year of Thanksgiving” and authorized and requested the Presi-
dent to issue a proclamation in observance of this event.

NOW, THEREFORE, I, RONALD REAGAN, President of the United States of
America, do hereby proclaim 1987 as a National Year of Thanksgiving, and I
urge all Americans during this year to celebrate and demonstrate our gratitude
for God's blessings and to be grateful for our heritage and our future.
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|FR Doc. 87-3424
Filed 2-13-87; 11:45 am|
Billing code 3195-01-M

IN WITNESS WHEREOF, I have hereunto set my hand this twelfth day of
February, in the year of our Lord nineteen hundred and eighty-seven, and of
the Independence of the United States of America the two hundred and
eleventh.

S ROE
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This section of the FEDERAL REGISTER
contains regulatory documents having
general applicability and legal effect, most
of which are keyed to and codified in
the Code of Federal Regulations, which is
published under 50 titles pursuant to 44
U.S.C. 1510.

The Code of Federal Regulations is sold
by the Superintendent of Documents.
Prices of new books are listed in the
first FEDERAL REGISTER issue of each
week.

DEPARTMENT OF AGRICULTURE

Animal and Piant Health inspection
Service

9 CFR Part 166
[Docket No. 86-059]

Swine Health Protection

AGENCY: Animal and Plant Health
Inspection Service, USDA.
AcTION: Final rule.

SUMMARY: We are amending the
regulations concerning swine health
protection to require the cancellation of
the license held by the operator of a
garbage treatment facility that for 4
consecutive months treats no garbage,
and to provide a mechanism for a
licensee to request cancellation of his or
her license. These amendments are
necessary to eliminate unnecessary
visits by our inspectors to inactive
facilities, and thereby save us
unnecessary expenditure of workhours.
EFFECTIVE DATE: March 20, 1987.

FOR FURTHER INFORMATION CONTACT:
Dr. G.H. Frye, VS, APHIS, USDA, Room
839, Federal Building, 6505 Belcrest
Road, Hyattsville, MD 20782, 301-436—
8711.

SUPPLEMENTARY INFORMATION:
Background

On March 20, 1986, we published a
document in the Federal Register (51 FR
9682-9684), in which we proposed to
amend the regulations in 9 CFR Part 166
(referred to below as the regulations),
which contain provisions concerning
swine health protection. Specifically, we
proposed to require the cancellation of
the license held by the operator of a
garbage treatment facility that treats no
garbage for 3 consecutive months, and
also to provide a mechanism for a
licensee to request cancellation of his or
her license. These amendments are

necessary to eliminate unnecessary
visits by our inspectors to inactive
facilities, and thereby save us an
unnecessary expenditure of workhours.

We solicited comments concerning the
proposal for a 80-day period ending May
19, 1986, and received eight comments.
These comments were from private
individuals, the American Farm Bureau
Federation, and a State department of
agriculture.

Several commenters favored the
adoption of the proposed rule without
change. One commenter favored the
proposal on the condition that we
streamline the process of reissuing a
license after cancellation. Others
suggested retention of the cancellation
provision, but with certain changes to
lengthen the period of inactivity prior to
cancellation or to otherwise
accommodate operators who cease
treatment of garbage for a temporary
and predictable period. One commenter
was concerned that APHIS could not
legally cancel a license that in some
cases is issued by a State.

We have carefully considered all of
the comments submitted in response to
the proposal, and discuss below the
issues raised by the comments.

Based on the rationale set forth in the
proposal and in this document, we are
adopting the provisions of the proposal
as a final rule with the changes
discussed below.

Cancellation Provision

We proposed that the license of an
operator licensed to cook garbage for
feeding to swine be canceled when the
operator treats no garbage for a
minimum of 3 consecutive months.
Several commenters expressed concern
that an operator who ceases garbage
treatment for more than 3 months due to
the temporary cessation of a source of
garbage would not be able to resume
operations speedily once the source of
garbage was renewed. Several
commenters noted that this would
particularly affect operators who obtain
their garbage from schools, which close
down for 3 months each year. Since such
cessations occur on a predictable basis
annually, the commenters believe that
the cost and inconvenience to both the
operator and the Department in
cancelling and then reissuing the
licenses would be unnecessary.

Commenters presented three options
for circumventing this problem. These

were: (1) Giving an operator the option
of requesting inactive status for his or
her license to accommodate a temporary
cessation of treatment operations; (2)
giving the Area Veterinarian in Charge
the option of cancelling the license of an
inactive operator, but not making it
mandatory; and (3) extending the
allowable period of inactivity before
cancellation from 3 months to some
longer period of time.

We have adopted the third option.
Recognizing the legitimate concerns of
operators who do temporarily cease
garbage treatment, we are allowing a 4-
month period of inactivity before
cancelling a license. This provision will
accommodate operators who annually
lose their source of garbage during the
school year's summer vacation.

We are rejecting the suggestion to
allow for an inactive license. Such a
provision would create unnecessary
paperwork and administrative
requirements for operators who do
regularly shut down during summer
vacation, compared to the alternative of
extending the period of time before
cancellation. The suggestion to give the
Area Veterinarian in Charge the
discretion to cancel or not cancel a
license instead of requiring cancellation
after a certain period of inactivity is
rejected on the grounds that it could
lead to frequent disputes between
operators and APHIS over whether a
license had been wrongfully canceled.

It is important to be aware that
§ 166.12(c) of the final rule provides,
among other things, that a person whose
license has been canceled, based upon
the failure to treat garbage at the facility
for a period of four consecutive months,
may apply for a new license at any time
by following the procedure for obtaining
a license set forth in § 166.10.

Other Comments

As noted, one commenter supported
the proposal to cancel a license after 3
months of inactivity, but only if we
steamline the process of reissuing a
license after cancellation. We are
making no changes based on this
comment. We believe that the adopted
rule changes pertaining to a longer
period of inactivity before cancellation
will accommodate the majority of
operators who temporarily cease
garbage treatment operations.

One commenter expressed concern
that we could not legally cancel a
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license issued by a State that has
entered into a cooperative agreement
with us under § 166.14(d) of the present
regulations. We are making no changes
based on this comment. A State that has
entered into such an agreement is one
that has agreed to cooperate with us in
enforcing the regulations, and must
cancel a license when the facts are such
that a cancellation would be required
under the regulations.

Area Veterinarian in Charge

In the document of March 20, 1986, we
proposed changing the language
throughout the regulations from “Area
Veterinarian in Charge" to
“Veterinarian in Charge." We are not
making this proposed change, however,
because it does not conform to the
official title of the Area Veterinarian in
Charge.

Miscellaneous

This document also makes certain
nonsubstantive changes in the
regulations for purposes of clarity.

Executive Order 12291 and Regulatory
Flexibility Act

This rule is issued in conformance
with Executive Order 12291 and has
been determined to be not a “major
rule.” Based on information compiled by
the Department, it has been determined
that this rule will have an effect on the
economy of less than $100 million; will
not cause a major increase in costs or
prices for consumers, individual
industries, Federal, State, or local
government agencies, or geographic
regions; and will not cause a significant
adverse effect on competition,
employment, investment, productivity,
innovation, or on the ability of United
States-based enterprises to compete
with foreign-based enterprises in
domestic or export markets.

The cancellation provisions in this
document apply only to those facilities
that have already become inactive, and
any person who has a license canceled
pursuant to this rule will be eligible to
reapply for a license to operate the
facility again after any such
cancellation.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not have
a significant economic impact on a
substantial number of small entities.

Paperwork Reduction Act

In accordance with section 3507 of the
Paperwork Reduction Act of 1980 (44
U.S.C. Chapter 35), the information
collection provisions that are included
in this rule have been approved by the

Office of Management and Budget
(OMB) and have been given the OMB
control number 0579-0065.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to the
provisions of Executive Order 12372,
which requires intergovernmental
consultation with State and local
officials. (See 7 CFR Part 3015, Subpart
V.)

List of Subjects in 8 CFR Part 166

African swine fever, Animal diseases,
Foot-and-mouth disease, Garbage, Hog
cholera, Hogs, Swine vesicular disease,
Vesicular exanthema of swine.

PART 166—SWINE HEALTH
PROTECTION

Accordingly, 9 CFR Part 166 is
amended as follows:

1. The authority citation for 9 CFR
Part 166 continues to read as follows:

Authority: 7 U.S.C. 3802, 3803, 3804, 3808,
3809, 3811; 7 CFR 2.17, 2.51 and 371.2(d).

2. Section 166.1 is amended by
removing the definitions for
“Administrator”, “Birds" and
“Department”.

3. Section 166.1 is amended by
revising the definitions of the word
“Inspector” and the terms “Animal and
Plant Health Inspection Service
(APHIS)", “Deputy Administrator” and
“State Animal Health Official" to read
as follows:

§ 166.1 Definitions in alphabetical order.

- - - - *

Animal and Plant Health Inspection
Service. Animal and Plant Health
Inspection Service, United States
Department of Agriculture.

- * - - -

Deputy Administrator. The Deputy
Administrator, Veterinary Services,
Animal and Plant Health Inspection
Service, United States Department of
Agriculture, or any other official to
whom authority is delegated to act for
the Deputy Administrator.

- - - - -

Inspector. Any individual employed
by the United States Department of
Agriculture or by a State for the
purposes of enforcing the Act and this
part.

- - - .

State animal health official. The
individual employed by a State who is
responsible for livestock and poultry
disease control and eradication
programs or any other official to whom

authority is delegated to act for the
State animal health official.

* Ll * * *

§ 166.2 [Amended]

4. In paragraph (b) of § 166.2, the
reference to "of dissemination" is
changed to ‘or dissemination".

5. In paragraph (c) of § 166.2, the word
“Federal" is removed.

§166.4 [Amended]

6. In paragraph (b) of § 166.4, the
reference to "'§ 166.13" is changed to
*§166.14".

§ 166.5 [Amended]

7. In paragraph (b) of § 166.5, the
reference to "“§ 166.13(b)" is changed to
“§ 166.14(b) of this part".

§ 166.6 [Amended]

8. In § 166.6, the reference to
*§ 166.13(b)" is changed to "'§ 166.14(b)
of this part".

§ 166.8 [Amended]

9. In § 166.8, the reference to
"8 166.13(c)" is changed to "§ 166.14(c)
of this part”.

§ 166.9 [Amended]

10. In paragraph (d) of § 166.9, the
reference to “(one)” is removed.

§ 166.10 [Amended]

11. In paragraph (a) of § 166.10, the
words “'of this part" are inserted
immediately after the reference to
“§ 166.2(a)".

12. In paragraph (c)(1) of § 166.10, the
word “his" is changed to “the” both
times it appears.

13. In paragraph (c)(2) of § 166.10, the
word “his" is changed to “the" and the
term “authorized representative of the
Secretary” is changed to “inspector”,

14. In paragraph (d) of § 166.10, the
word “Federal" and the reference to
“(one)" is removed.

§ 166.11 [Amended]

15. In paragraph (b) of § 166.11, the
word "Federal” is removed and the
word "he" is changed to “the Deputy
Administrator”,

16. In paragraph (d) of § 166.11, the
word “his" is changed to “such
person’s” both times it appears, the
reference to “(one)" is removed, and the
words “of this part" are inserted
immediately after the reference to
*'§ 166.10".

§ 166.12 [Amended]

17. In paragraph (c) of § 166.12, the
reference to “(thirty)” is removed.

18. In paragraph (d) of § 166.12, thg
reference to “authorized representative
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of the Department" is changed to
“inspector”.

§ 166.13 [Amended]

19. In paragraph (a) of § 166.13, the
reference to “§§ 71.10(b) and 71.11 of
Title 9, Code of Federal Regulations”, is
changed to “§§ 71.10(b) and 71.11 of this
chapter”.

20. In paragraph (b) of § 166.13, the
words “as defined in Part 160 of this
chapter” are inserted immediately after
the words “accredited veterinarian”, the
reference to *'§ 166.13(a)" is changed to
"paragraph (a) of this section”, and the
reference to “State Animal Health
Official” is changed to “State animal
health official”.

21. In paragraph (c) of § 166.13, the
reference to “§ 166.13(a)” is changed to
“paragraph (a) of this section”.

22. In paragraph (d) of § 168.13, the
reference to “Department of
Agriculture” is changed to “United
States Department of Agriculture",

§ 166.14 [Amended]

23. In paragraph (d) of § 166.14, the
reference to “USDA" is changed to
"United States Department of
Agriculture®.

24. In paragraph (e) of § 166.14, the
reference to “the public” is changed to
“The public”, the reference to “U.S." is
changed to “United States" each time it
appears, and the references to
"(APHIS)", “(USDA)", and “(usually the
State Veterinarian)" are removed.

§§ 166.12, 166.13, and 166.14
[Redesignated as §§ 166.13, 166.14, and
166.15]

25. Presen. §§ 166,12, 166.13, and
166.14 are redesignated as §§ 166.13,
166.14 and 166.15 respectively and new
§ 166.12 is added to read as follows:

§166.12 Cancellation of licenses.

(a) The Area Veterinarian in Charge
or, in States listed in § 166.15(d) of this
part, the State animal health official
shall cancel the license of a licensee
when the Area Veterinarian in Charge
or, in States listed in § 166.15(d) of this
part, the State animal health official
finds that no garbage has been treated
for a period of 4 consecutive months at
the facility operated by the licensee.
Before such action is taken, the licensee
of the facility will be informed in writing
of the reasons for the proposed action
and be given an opportunity to respond
in writing. In those instances where
there is a conflict as to the facts, the
licensee shall, upon request, be afforded
a hearing in accordance with rules of

practice which shall be adopted for the
proceeding.

(b) Any licensee may voluntarily have
his or her license canceled by requesting
such cancellation in writing and sending
such request to the Area Veterinarian in
Charge,* or, in States listed in
§ 166.15(d) of this part, to the State
animal health official. The Area
Veterinarian in Charge or, in States
listed in § 166.15(d) of this part, the State
animal health official shall cancel such
license and shall notify the licensee of
the cancellation in writing.

(c) Any person whose license is
canceled in accordance with paragraph
(a) or (b) of this section may apply for a
new license at any time by following the
procedure for obtaining a license set
forth in § 166.10 of this part.

Done at Washington, DC, this 12th day of
February 1987,

B.G. Johnson,

Deputy Administrator, Velerinary Services,
Animal and Plant Health Inspection Service.
[FR Doc. 87-3368 Filed 2-17-87; 8:45 am|]
BILLING CODE 3410-34-M

—————

FEDERAL HOME LOAN BANK BOARD

12 CFR Part 563
[No. 87-129]

Employment Contracts; Technical
Amendment
Date: February 9, 1987.

AGENCY: Federal Home Loan Bank
Board.

ACTION: Final rule; technical
amendment,

SUMMARY: In order to implement
changes to the Home Owners' Loan Act
and the National Housing Act mandated
by the Garn-St Germain Depository
Institutions Act of 1982 (*Garn-St
Germain Act"), Pub. L. No. 97-320, 96
Stat. 1469, the Federal Home Loan Bank
Board (‘Bank Board" or “Board") has
adopted an amendment to its final
regulations regarding employment
contracts entered into by an insured
institution with its officers, directors and
other employees. The amendment
conforms references in the regulation to

! The name and address of the Area Veterinarian
in Charge may be obtained from the Assistant
Deputy Administrator. Animal Health Programs,
Veterinary Services, Animal and Plant Health
Inspection Service, United States Department of
Agriculture, Federal Building, 8505 Belcrest Road,
Hyattsville, Maryland, 20782.

the Home Owners' Loan Act of 1933
("HOLA") and the National Housing Act
{“*NHA") with section redesignations
within such acts that resulted from

passage of the Garn-St Germain Act.

EFFECTIVE DATE: February 18, 1987.

FOR FURTHER INFORMATION CONTACT:
Kathy Jones, Legal Assistant, (202) 377-
7242, Regulations and Legislation
Division, Office of General Counsel,
Federal Home Loan Bank Board, 1700 G
Street NW., Washington, DC 20552.

SUPPLEMENTARY INFORMATION: On
October 15, 1982, the Garn-St Germain
Depository Institutions Act of 1982, Pub.
L. No. 97-320, 96 Stat. 1469, was signed
into law. The Garn-St Germain Act
amended section 5(d) of HOLA (12
U.S.C. 1464(d) (1982)) and section 407(g)
of the NHA (12 U.S.C. 1730(g) (1982)),
which in pertinent part, grant powers to
the Bank Board for enforcement of the
laws and regulations which concern the
Bank Board, the Federal Home Loan
Bank System, or the Federal Savings
and Loan Insurance Corporation.

Section 563.39 of the Bank Board's
regulations (12 CFR 563.39 (1986))
provides generally the requirements for
contracts entered into by an insured
institution with its officers and other
employees. Specifically, § 563.39(b) (2)
and (3) set forth provisions that are
required in each employment contract.
These sections cite applicable
provisions of the HOLA and NHA.

By its action today, the Board amends
§ 563.39 of its regulations in order to
conform the regulatory language with
section 5(d) of HOLA and section 407(g)
of the NHA, as amended by the Garn-St
Germain Act, by changing the citations
in the employment contracts regulation
to the current statutory paragraph
designations.

Because these amendments implement
statutory directives, the Board finds that
observance of the notice and comment
procedure pursuant to 5 U.S.C. 552(b)
and 12 CFR 508.11 and the 30-day delay
of effective date pursuant to 5 U.S.C.
552(d) and 12 CFR 508.14 are
unnecessary and contrary to the public
interest due to the minor, technical, and
conforming nature of this amendment.

List of Subjects in 12 CFR Part 563

Bank deposit insurance, Investments,
Reporting and recordkeeping
requirements, Savings and loan
associations.

Accordingly, the Board hereby
amends Part 563, Subchapter D, Chapter
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V, Title 12, Code of Federal Regulations,
as set forth below.

SUBCHAPTER D—FEDERAL SAVINGS AND
LOAN INSURANCE CORPORATION

PART 563—OPERATIONS

1. The authority citation for Part 563
continues to read as follows:

Authority: Sec. 4, 80 Stat. 824, as amended
(12 U.S.C. 1425b); sec. 17, 47 Stat. 736, as
amended (12 U.S.C. 1437); sec. 2, 48 Stat. 128,
as amended (12 U.S.C. 1462); sec. 5, 48 Stat.
132, as amended (12 U.S.C. 1464); sec. 202, 96
Stal. 1469; sec. 409, 94 Stat. 160; secs. 401407,
48 Stat. 1255-1260, as amended (12 U.S.C.
1724-1730); sec. 408, 82 Stat. 5, as amended
(12 U.S.C. 1730a); Reorg. Plan No. 3 of 1947, 12
FR 4981, 3 CFR, 194348 Comp., p. 1071.

2. Amend § 563.39 by revising
paragraphs (b)(2) and (b)(3) to read as
follows:

§ 563.39 Employment contracts.

(b) Required provisions. * * *

(2) If the officer or employee is
suspended and/or temporarily
prohibited from participating in the
conduct of the institution's affairs by a
notice served under section 5(d)(4)(D),
or section 5(d)(5)(A) of the Home
Owners' Loan Act (12 U.S.C.
1464(d)(4)(D) and (d)(5)(A)) or under
section 407(g)(4) or section 407(h) of the
National Housing Act (12 U.S.C. 1730
(g)(4) and (h)), the institution’s
obligations under the contract shall be
suspended as of the date of service,
unless stayed by appropriate
proceedings. If the charges in the notice
are dismissed, the institution may in its
discretion (i) pay the officer or employee
all or part of the compensation withheld
while its contract obligations were
suspended and (ii) reinstate (in whole or
in part) any of its obligations which
were suspended.

(3) If the officer or employee is
removed and/or permanently prohibited
from participating in the conduct of the
institution's affairs by an order issued
under section 5(d)(4)(E) or section
5(d)(5)(A) of the Home Owners' Loan
Act (12 U.S.C. 1464(d)(4)(E) and
(d)(5)(A)) or under section 407(g)(5) or
section 407(h) of the National Housing
Act (12 U.S.C. 1730 (g)(5) and (h)), all
obligations of the institution under the
contract shall terminate as of the
effective date of the order, but vested
rights of the contracting parties shall not
be affected.

By the Federal Home Loan Bank Board.
Nadine Y. Washington,

Acting, Secretary.
[FR Doc. 87-3306 Filed 2-17-87; 8:45 am]
BILLING CODE 6720-01-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 86-NM-196-AD; Amdt. 39~
5563])

Airworthiness Directives: Avions
Marcel Dassault-Breguet Aviation
(AMB-BA) Mystere Falcon 200 Series
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

AcTiON: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to AMD-BA Mystere Falcon
200 series airplanes, which requires
replacement of the fuel system booster
crossfeed valve actuator on the fuel
distributor block with a sealed actuator.
This AD is prompted by reports of
malfunctions of the fuel system booster
crossfeed valve actuator in flight. This
condition, if not corrected, could cause
fuel starvation if it becomes necessary
to supply fuel from a single fuel feed
line.

pATE: Effective March 25, 1987.

ADDRESSES: The applicable service
information specified in this AD may be
obtained from Avions Marcel Dassault-
Breguet Aviation (AMD-BA), 40 FJC,
Teterboro Airport, Teterboro, New
Jersey 07608. This information may be
examined at the FAA, Northwest
Mountain Region, 17900 Pacific Highway
South, Seattle, Washington, or the
Seattle Aircraft Certification Office,
9010 East Marginal Way South, Seattle,
Washington.

FOR FURTHER INFORMATION CONTACT:
Ms. Judy Golder, Standardization
Branch, ANM-113; telephone (206) 431~
1967. Mailing address: FAA, Northwest
Mountain Region, 17900 Pacific Highway
South, C-68966, Seattle, Washington
98168.

SUPPLEMENTARY INFORMATION: A
proposal to amend Part 39 of the Federal
Aviation Regulations to include an
airworthiness directive, which requires
replacement of the fuel system booster
crossfeed valve actuator with a sealed
actuator, was published in the Federal
Register on October 1, 1986 (51 FR
35001).

Interested parties have been afforded
an opportunity to participate in the
making of this amendment. No
comments were received in response to
the NPRM.

After careful review of the available
data, the FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

It is estimated that 18 airplanes of U.S.
registry will be affected by this AD, that
it will take approximately 4 man-hours
per airplane to accomplish the required
actions, and that the average labor cost
will be $40 per man-hour. The cost of
parts is estimated to be $500 per
airplane. Based on these figures, the
total cost impact of this AD to U.S.
operators is estimated to be $11,880.

For the reasons discussed above, the
FAA has determined that this regulation
is not considered to be major under
Executive Order 12291 or significant
under DOT Regulatory Policies and
Procedures (44 FR 11034; February 26,
1979) and it is further certified under the
criteria of the Regulatory Flexibility Act
that this rule will not have a significant
economic effect on a substantial number
of small entities because of the minimal
cost of compliance per airplane ($660). A
final evaluation has been prepared for
this regulation and has been placed in
the docket.

List of Subjects in 14 CFR Part 39
Aviation safety, Aircraft.

Adoption of the Amendment
PART 39—{AMENDED]

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends § 39.13 of Part 39 of the Federal
Aviation Regulations as follows:

1. The authority citation for Part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C. 106(g) (Revised Pub. L. 97-449,
January 12, 1983); and 14 CFR 11.89.

§39.13 [Amended]

2. By adding the following new
airworthiness directive:

Avions Marcel Dassault-Breguet Aviation
(AMD-BA): Applies to Model Mystere
Falcon 200 series airplanes, certificated
in any category. Compliance is required
within 60 days after the effective date of
this AD, unless previously accomplished.
To prevent malfunction of the fuel
system crossfeed valve actuator,
accomplish the following:

A. Install a fuel system booster crossfeed
valve actuator, AVIAC P/N 2778-1 (ZENITH
P/N D97C00-215), in accordance with AMD-
BA Service Bulletin No. AMD-BA F200-64,
dated March 3, 1986.

B. Install a placard on the fuel distributor
block in accordance with AMD-BA Service
Bulletin No. AMD-BA F200-64, dated March
3, 1986.

C. An alternate means of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager,
Standardization Branch, ANM-113, FAA,
Northwest Mountain Region.
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D. Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate airplanes to a base for the
accomplishment of the modification required
by this AD.

All persons affected by this directive,
who have not already received the
appropriate service document from the
manufacturer, may obtain copies upon
request to Avions Marcel Dassault-
Breguet Aviation, 40 JFC, Teterboro
Airport, Teterboro, New Jersey 07608.
This document may be examined at the
FAA, Northwest Mountain Region, 17900
Pacific Highway South, Seattle,
Washington, or the Seattle Aircraft
Certification Office, 9010 East Marginal
Way South, Seattle, Washington.

This amendment becomes effective
March 25, 1987.

Issued in Seattle, Washington, on February
9, 1987.
Wayne |. Barlow,
Director, Northwest Mountain Region.
[FR Doc. 87-3258 Filed 2-17-87; 8:45 am|]
BILLING CODE 4910-13-M

14 CFR Part 71
[Airspace Docket No. 86-AGL-20]

Alteration of Federal Airway V-493

AGENCY: Federal Aviation
Administration (FAA), DOT,
ACTION: Final rule.

SUMMARY: This action realigns Federal
Airway V-493 between the Appleton,
OH (APE), very high frequency omni-
directional radio range and tactical air
navigational aid (VORTAC) and the
York, KY (YRK], VORTAC. This
realignment will facilitate movement
eastward of special use airspace and
thereby enhance high density traffic
volume which is north/south oriented on
the western boundary of the special use
airspace.

EFFECTIVE DATE: 0901 UTC, April 9, 1987.
FOR FURTHER INFORMATION CONTACT:
Lewis W. Still, Airspace and Air Traffic
Rules Branch (ATO-230), Airspace-
Rules and Aeronautical Information
Division, Air Traffic Operations Service,
Federal Aviation Administration, 800
Independence Avenue SW.,
Washington, DC 20591; telephone: (202)
267-9254.

SUPPLEMENTARY INFORMATION:
History

On November 28, 1986, the FAA
proposed to amend Part 71 of the
Federal Aviation Regulations (14 CFR
Part 71) to realign VOR Federal Airway
V-493 between Appleton, OH, VORTAC
and York, KY, VORTAC (51 FR 43011).

This realignment will allow eastward
movement of R-5503 Wilmington, OH,
and facilitate north/south air carrier
traffic flow between Columbus and
Cincinnati, OH. A separate docket
action, 86-AGL~25, will subdivide and
relocate R-5503. Interested parties were
invited to participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
Two commenters were concerned that
the realigned V—493 would have
economic impact on users by adding
additional mileage between York, KY,
and Appleton, OH, thereby adding to
fuel cost. However, FAA believes this
added fuel cost is insignificant and does
not justify withdrawing V-493.

The commissioners of Ross County
expressed a need for a full regulatory
evaluation. Under FAA policy
guidelines, this action is not a “major
rule’ under Executive Order 12291 and
is not a "significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034). Therefore, it does not warrant
preparation of a regulatory evaluation.

The manager of Miller Airfield,
Baltimore, OH, was concerned the
proposal would affect the VFR status of
Miller Airfield. Miller Airfield at the
present time underlies the lateral limits
of V-493 and the current 700-foot
transition area designated for the
Newark, OH, airport, Neither of these
conditions will change due to the
realignment of V-493.

The Air Transport Association of
America (ATA) endorsed the proposal.
Therefore, based on our analysis of the
comments we find no reason not to
implement this alteration to V-493.
Except for editorial changes, this
amendment is the same as that
proposed in the notice. Section 71.123 of
Part 71 of the Federal Aviation
Regulations was republished in
Handbook 7400.6B dated January 2,
1986.

The Rule

This amendment to Part 71 of the
Federal Aviation Regulations realigns
VOR Federal Airway V-493 between
Appleton, OH, VORTAC and York, KY,
VORTAC.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) Is not a “major
rule” under Executive Order 12291; (2) is
not a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a

routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Aviation safety, VOR Federal
Airways.

Adoption of the Amendment

PART 71—{AMENDED]

Accordingly, pursuant to the authority
delegated to me, Part 71 of the Federal
Aviation Regulations (14 CFR Part 71) is
amended, as follows:

1. The authority citation for Part 71
continues to read as follows:

Authority: 49 U.S.C. 1348(a), 1354(a), 1510;
Executive Order 10854; 49 U.S.C. 106(g)
(Revised Pub. L. 97-449, January 12, 1983); 14
CFR 11.69.

§71.123 [Amended]

2. Section 71.123 is amended as
follows:

V493 [Amended]

By removing the words "York, KY;
Appleton, OH;" and substituting the words
“York, KY; INT York 030° and Appleton, OH,
183° radials; Appleton;”

Issued in Washington, DC, on February 9,
1987,

Harold H. Downey,

Acting Manager, Airspace—Rules and
Aeronautical Information Division.

[FR Doc. 87-3262 Filed 2-17-87; 8:45 am|]
BILLING CODE 4910-13-M

14 CFR Part 71 :

[Airspace Docket No. 86-AWA-30]
Alteration of the Detroit, Ml, Terminal
Control Area

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment alters
slightly one of the areas of the Detroit,
MI, Terminal Control Area (TCA). To
contain instrument approaches to
Runways 21R and 27 within the TCA,
Area B is expanded slightly to the east
and northeast. This amendment also
corrects an error relative to the correct
charting of navigational aid magnetic
radials which describe the TCA. These
radials were incorrectly depicted on the
October 1985 TCA chart. The correction
applies to all four areas of the TCA.
EFFECTIVE DATE: 0901 UTC, May 7, 1987.

FOR FURTHER INFORMATION CONTACT:
Gene Falsetti, Airspace and Air Traffic
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Rules Branch (ATO-230). Airspace—
Rules and Aeronautical Information
Division, Air Traffic Operations Service,
Federal Aviation Administration, 800
Independence Avenue SW.,
Washington, DC 20591; telephone: (202)
267-9249.

SUPPLEMENTARY INFORMATION:
History

On August 13. 1986, the FAA proposed
to amend Part 71 of the Federal Aviation
Regulations (14 CFR Part 71) to modify
Area B of the Detroit, MI, TCA to
contain an instrument approach to
Runway 21R and two instrument
approaches to Runway 27 (51 FR 28956).
In addition, the proposal corrected an
error in the charting of the magnetic
radials used to describe TCA
boundaries. Interested parties were
invited to participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
Comments were received from the
Detroit City Airport Department and the
Air Line Pilots Association (ALPA). The
Detroit City Airport Department posed
no objection; ALPA supported the
proposal as technically necessary.
Except for editorial changes, this
amendment is the same as that
proposed in the notice. Section 71.401(b)
of Part 71 of the Federal Aviation
Regulations was republished in
Handbook 7400.6B dated January 2,
1986.

The Rule

This amendment to Part 71 of the
Federal Aviation Regulations modifies
slightly Area B of the Detroit, MI, TCA
to contain an instrument approach to
Runway 21R and two instrument
approaches to Runway 27. The lateral
extension is 1 NM to the northeast and
the widest point of extension is 2 NM to
the east. In addition, on the October 1985
chart, the navigational aid radials used
to describe and chart the TCA were not
the original magnetic radials that should
have appeared on the chart. Prior to
charting, the magnetic radials were
incorrectly interpreted to be true radials
and then converted to magnetic radials
for purposes of charting. This action
corrects the error by ensuring that the
original magnetic radials used to
describe the boundaries are the radials
used to chart *he Detroit, MI, TCA.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) Is not a “major
rule” under Executive Order 12291; (2) is
not a “'significant rule" under DOT
Regulatory Policies and Procedures (44

FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Aviation safety, Terminal control
areas.

Adoption of the Amendment
PART 71—[AMENDED]

Accordingly, pursuant to the authority
delegated to me, Part 71 of the Federal
Aviation Regulations (14 CFR Part 71) is
amended, as follows:

1. The authority citation for Part 71
continues to read as follows:

Authority: 49 U.S.C. 1348(a), 1354(a), 1510;
Executive Order 10854; 49 U.S.C. 106(g)
(Revised Pub. L. 97-449, January 12, 1983}); 14
CFR 11.69.

§71.401 [Amended]

2. Section 71.401(b) is amended as
follows:
Detroit, MI [Amended]

In Area A, wherever “050° radial” appears
substitute “047° radial".

Remove the present Area B and substitute
the following:

Area B. That airspace from 2,500 feet MSL
to and including 8,000 feet MSL within the
lateral limits of the airspace beginning at the
intersection of the I-DTW 7-mile DME arc
and the Willow Run VOR 047° radial; thence
northeast on the Willow Run VOR 047° radial
until intercepting the I-DTW 8-mile DME arc;
thence clockwise along the I-DTW 8-mile
DME arc until intercepting the Willow Run
VOR 091° radial, eastbound on the Willow
Run VOR 091° radial until the United States
shoreline, southbound along the United
States shoreline until intercepting the Willow
Run VOR 101° radial; thence on a 215°
bearing from that intersection until
intercepting the I-DTW 11-mile DME arc;
thence clockwise along the I-DTW 11-mile
DME arc until intercepting the Willow Run
VOR 186° radial, thence northeast to the
point where the I-DTH 7-mile DME arc
intercepts the Detroit Willow Run Airport,
MI, Control Zone; thence counterclockwise
along the I-DTW 7-mile DME arc to the point
of origin.

In Area C, wherever “200° radial" appears
substitute *197° radial", wherever 226°
radial” appears substitute 220° radial" and
wherever "323° radial” appears substitute
*317° radial”.

In Area D, wherever “050° radial” appears
substitute “047° radial”, wherever “323°
radial” appears substitute “317° radial”,
wherever “226° radial” appears substitute
“220° radial” and wherever "200° radial”
appears substitute “197° radial".

Issued in Washington, DC, on February 9,
1987,

Harold H. Downey,

Acting Manager, Airspace—Rules and
Aeronautical Information Division.

[FR Doc. 87-3263 Filed 2-17-87; 8:45 am)
BILLING CODE 4910-13-M

14 CFR Part 73
[Airspace Docket No. 87-AWP-1]

Alteration of Restricted Areas R-2304
and R-2305, Gila Bend, AZ

AGENCY: Federal Aviation
Administration (FAA), DOT.
AcTION: Final rule.

SUMMARY: This amendment changes the
times of use for Restricted Areas R-2304
and R-2305, located near Gila Bend, AZ,
indicating more accurately when the
areas are being utilized. This action will
reduce the time the restricted areas are
in effect.

EFFECTIVE DATE: 0901 UTC, April 9, 1987.

FOR FURTHER INFORMATION CONTACT:
Andrew B. Oltmanns, Airspace and
Aeronautical Information Requirements
Branch (ATO-240), Airspace-Rules and
Aeronautical Information Division, Air
Traffic Operations Service, Federal
Aviation Administration, 800
Independence Avenue, SW.,
Washington, DC 20591; telephone: (202)
267-9245.

The Rule

This amendment to Part 73 of the
Federal Aviation Regulations changes
the times of use for Restricted Areas
R-2304 and R-2305 located near Gila
Bend, AZ. Because this would amend
the time of designation to reflect actual
times of use and would reduce the time
the restricted areas are in effect, I find
that notice and public procedure under 5
U.S.C. 553(b) are unnecessary because
this action is a minor technical
amendment in which the public would
not be particularly interested. Section
73.23 of the Federal Aviation
Regulations was republished in
Handbook 7400.6B dated January 2,
1986.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) Is not a “major
rule" under Executive Order 12291; (2) is
not a “significant rule" under DOT
Regulatory Policies and Procedures (44
FR 11034; FR February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
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impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedues and air navigation, it is
certified that this rule will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 73
Aviation safety, Restricted areas.

PART 73—[AMENDED]

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me, Part 73 of the Federal
Aviation Regulations (14 CFR Part 73) is
amended, as follows:

1. The authority citation for Part 73
continues to read as follows:

Authority: 49 U.S.C. 1348(a), 1354(a), 1510,
1522; Executive Order 10854; 49 U.S.C. 106(g)
(Revised Pub. L. 97-449, January 12, 1983); 14
CFR 11.69.

§73.23 [Amended]
2. § 73.23 is amended as follows:

R-2304 Gila Bend, AZ [Amended]

By removing the present Time of
designation and substituting the
following:

Time of designation. 0700-2200 local
time, other times by NOTAM at least 24
hours in advance.

By removing the present Time of
designation and substituting the
following:

Time of designation. 0700-2300 local
time, other times by NOTAM at least 24
hours in advance.

Issued in Washington, DC, on February 10,
1987.

Harold H. Downey,

Acting Manager, Airspace—Rules and
Aeronautical Information Division,

[FR Doc. 87-3259 Filed 2-17-87; 8:45 am]
BILLING CODE 4910-13-M

14CFR Part 73
[Airspace Docket No. 86-AWP-22)]

Alteration of Restricted Area R-2519

Point Mugu, CA, and Revocation of

gestrlcted Area R-2520, Point Mugu,
A

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This amendment alters the
lateral boundaries and the using agency

of Restricted Area R-2519 and revokes
Restricted Area R-2520 located at Point
Mugu, CA. This action is necessary to
ensure that all hazardous activity is
contained within R-2519. This action
would also revoke R-2520 since the
usage of the airspace no longer justifies
permanent designation.

EFFECTIVE DATE: 0901 UTC, April 9, 1987.
FOR FURTHER INFORMATION CONTACT:
Andrew B. Oltmanns, Airspace and
Aeronautical Information Requirements
Branch (ATO-240), Airspace-Rules and
Aeronautical Information Division, Air
Traffic Operations Service, Federal
Aviation Administration, 800
Independence Avenue, SW.,
Washington, DC 20591; telephone: (202)
267-9245.

SUPPLEMENTARY INFORMATION:

History

On November 28, 1986, the FAA
proposed to amend Part 73 of the
Federal Aviation Regulations (14 CFR
Part 73) to alter the lateral boundaries of
Restricted Area R-2519 and revoke
Restricted Area R-2520 located at Point
Mugu, CA (51 FR 43012). Interested
parties were invited to participate in this
rulemaking proceeding by submitting
written comments on the proposal to the
FAA. No comments objecting to the
proposal were received. Except for
editorial changes, and changing the
using agency of R-2519 from
“Commander, Pacific Missile Range,
Point Mugu, CA" to *Commander,
Pacific Missile Test Center, Point Mugu,
CA" this amendment is the same as that
proposed in the notice. Section 73.25 of
Part 73 of the Federal Aviation
Regulations was republished in
Handbook 7400.6B dated January 2,
1986.

The Rule

This amendment to Part 73 of the
Federal Aviation Regulations alters the
lateral boundaries and the using agency
of Restricted Area R-2519 and revokes
Restricted Area R-2520 located at Point
Mugu, CA. The lateral boundaries of R-
2519 will be slightly expanded to ensure
that all hazardous activity is contained
within restricted airspace. R-2520 will
be revoked since the useage of the
airspace no longer justifies permanent
designation.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally

current. It, therefore—(1) Is not a “major
rule” under Executive Order 12291; (2) is
not a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal, Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 73

Aviation safety, Restricted areas.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me, Part 73 of the Federal
Aviation Regulations (14 CFR Part 73) is
amended, as follows:

PART 73—{AMENDED]

1. The authority citation for Part 73
continues to read as follows:

Authority: 49 U.S.C. 1348(a), 1354(a), 1510,
1522; Executive Order 10854; 49 U.S.C. 108(g)
(Revised Pub. L. 97-449, January 12, 1983); 14
CFR 11.69.

§73.25 [Amended]
2. § 73.25 is amended as follows:

R-2520 Point Mugu, CA [Removed]
R-2519 Point Mugu, CA [Amended]

Remove the present boundaries and
using agency and substitute the
following:

Boundaries. Beginning at lat. 34°07'15”N.,
long. 119°07'40"W.; to lat. 34°06'55"N., long.
119°06'00"W.; to lat. 34°04'15”N., long.
119°03'40"W.; to lat. 34°02'15"N., long.
119°04'20"W.; thence 3 nautical miles from
and parallel to the shoreline to lat.
34°05'30"N., long. 119°13'00"'W,; to lat.
34°05'55"N., long. 119°11'15”"W.; to lat.
34°07'08"N., long. 119°09'32""W.; to the point
of beginning.

Using agency. Commander, Pacific Missile
Test Center, Point Mugu, CA

Issued in Washington. DC, on February 9,
1987. .

Harold H. Downey,

Acting Manager, Airspace-Rules and
Aeronautical Information Division.

[FR Doc. 87-3260 Filed 2-17-87; 8:45 am]
BILLING CODE 4910-13-M
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

15 CFR Part 908
[Docket No. 60734-6134]

Maintaining Records and Submitting
Reports on Weather Modification
Activities

AGENCY: National Oceanic and
Atmospheric Administration,
Commerce.

ACTION: Final rule.

sumMMmARY: The National Oceanic and
Atmospheric Administration (NOAA) is
revising its regulations which purport to
require persons engaged in weather
modification activities to maintain
records for 5 years to conform to the 3
year limit on recordkeeping established
by the Office of Management and
Budget (OMB).

DATES: February 18, 1987.

FOR FURTHER INFORMATION CONTACT:
Harold A. Corzine, National Oceanic
and Atmospheric Administration, OAR/
Program Development and Coordination
Office, Room 925, 6010 Executive
Boulevard, Rockville, Maryland 20852
(301-443-8971).

SUPPLEMENTARY INFORMATION: Title 15
CFR 908.9 and 908.11(a) purport to
require persons engaged in certain
weather modification activities to
maintain appropriate records for at least
five years. This retention period exceeds
the three year limit set by OMB in its
regulations implementing the Paperwork
Reduction Act (5 CFR 1320.6(f)). A three
year period probably ensures sufficient
access to scientific information about
past and ongoing activities to avoid
duplication of effort. Accordingly,

§§ 908.9 and 908.11(a) are being revised
to reflect the limits established by OMB
regulations.

Other Actions Associated With
Rulemaking

(A) Classification Under Executive
Order 12291

Under Executive Order 12291, the
Department must judge whether a
regulation is “major” within the meaning
of section 1 of the Order and therefore
subject to the requirement that a
Regulatory Impact Analysis be
prepared. This regulation is not major
because it is not likely to result in an
annual effect on the economy of $100
million or more; a major increase in
costs or prices for consumers, individual
industries, Federal, State, or local

government agencies, or geographic
regions; or significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

(B) Administrative Procedure Act and
Regulatory Flexibility Act

The present five year retention
requirements of §§ 908.9 and 908.11(a)
have not been approved by OMB and
have no force or effect (5 CFR 1320.5).
Since the amendment simply conforms
to existing law, NOAA has determined
under section 553(b)(B) of the
Administrative Procedure Act (APA)
that it would be unnecessary and
contrary to the public interest to follow
the notice and comment procedures of
the APA. Because this rule is not subject
to the requirements of notice and
comment of the APA, or any other law,
the Regulatory Flexibility Act does not
apply. Accordingly, a Regulatory
Flexibility Analysis has not been
prepared.

(C) Effective Date

For the reasons explained in the
immediately preceding paragraph and
because this amendment relieves a
restriction, the 30-day delayed
effectiveness requirement of the APA
does not apply and the rule is being
made effective on the date of
publication in the Federal Register.

(D) Paperwork Reduction Act

The information requirements for the
regulations at 15 CFR Part 908 have been
reviewed and approved by the Office of

Management and Budget. The control
number is 0648-0025.

List of Subjects in 15 CFR Part 908

Weather; Reporting and
recordkeeping requirements.

Dated: February 6, 1987.

Joseph O. Fletcher,
Assistant Administrator.

For the reason set out in the preamble,
15 CFR Part 908 is amended as set forth
below.

PART 908—MAINTAINING RECORDS
AND SUBMITTING REPORTS ON
WEATHER MODIFICATION ACTIVITIES

1. The authority citation for Part 908
continues to read as follows:

Authority: Pub. L. 92-305, 85 Stat 735,
December 18, 1971.

2. Section 908.9 is revised to read as
follows:

§908.9 Retention of records.

Records required under § 908.8 shall
be retained and available for inspection
by the Administrator or his designated
representatives for 3 years after
completion of the activity to which they
relate. Such records shall be required to
be produced for inspection only at the
place where normally kept. The
Administrator shall have the right to
make copies of such records, if he or she
deems necessary.

3. Section 908.11(a) is revised to read
as follows:

§908.11 Malintenance of records of
related activities.

(a) Persons whose activities relate to
weather modification activities, other
than persons engaged in weather
modification activities, shall maintain
records concerning the identities of
purchasers or users of weather
modification apparatus or materials, the
quantities or numbers of items
purchased, and the times of such
purchases. Such information shall be
retained for at least 3 years.

* - ] - -

[FR Doc. 87-3315 Filed 2-17-87; 8:45 am]
BILLING CODE 3510-12-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 37
[Docket No. RM86-12-000]

Generic Determination of Rate of
Return on Common Equity for Public
Utilities; Correction

February 11, 1987.
AGENCY: Federal Energy Regulatory
Commission.

AcTiON: Notice of Benchmark Rate of
Return on Common Equity for Public
Utilities; Correction.

SUMMARY: In the document beginning on
page 2677 in the issue of Monday,
January 26, 1987, make the following
correction:

On page 2678, first column, line 19,
change *1985" to "1986".
Kenneth F, Plumb,
Secretary.
[FR Doc. 87-3238 Filed 2-17-87; 8:45 am]
BILLING CODE 6717-01-M
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DEPARTMENT OF HEALTH AND CEFR Part 20) and § 514.11(e)(2)(ii) (21 DEPARTMENT OF HOUSING AND
HUMAN SERVICES CFR 514.11(e)(2)(ii)), a summary of URBAN DEVELOPMENT
safety and effectiveness data and

Food and Drug Administration information submitted to support Office of the Assistant Secretary for
approval of this application may be seen Community Pianning and

21 CFR Part 524 in the Dockets Management Branch Development
(HFA-305), Food and Drug 24 CFR Part 571

Ophthalmic and Topical Dosage Form
New Animal Drugs Not Subject To
Certification; Nitrofurazone Solution

AGENCY: Food and Drug Administration.
ACTION: Final rule.

SUMMARY: The Food and Drug
Administration [FDA) is amending the
animal drug regulations to reflect
approval of a new animal drug
application (NADA) filed by Squire
Laboratories, Inc., providing for safe and
effective topical use of a nitrofurazone
solution as an antibacterial on dogs,
cats, and horses. The regulations are
further amended to correct an omission
in the drug's indications for use.

EFFECTIVE DATE: February 18, 1987.

FOR FURTHER INFORMATION CONTACT:
Sandra K. Woods, Center for Veterinary
Medicine (HFV-114), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-443-3420.

SUPPLEMENTARY INFORMATION: Squire
Laboratories, Inc., 100 Mill St., Revere,
MA 02151, filed NADA 138-455
providing for topical use of a 0.2 percent
nitrofurazone solution as an
antibacterial on dogs, cats, and horses
(not intended for food use). The NADA
is approved and the regulations are
amended to reflect the approval. The
basis for approval is discussed in the
freedom of information summary.

The regulations are further amended
to correct a claim omission error in 21
CFR 524.1580d. The existing indication
for use of the drug in dogs, cats, and
horses (paragraph (d)(1)(i)) reads, “For
the treatment of topical bacterial
infections.” However, the National
Academy of Sciences/National
Research Council (NAS/NRC) Drug
Efficacy Study Group for nitrofurazone
topical preparations for animal use
found the subject drug effective for both
prevention or treatment of surface
bacterial infections. FDA concurred with
the group's finding (see 44 FR 4014;
January 19, 1979). The prevention claim
was inadvertently omitted from the
paragraph. Therefore, this document is
amending § 524.1580d to add the
prevention claim.

In accordance with the freedom of
information provisions of Part 20 (21

Administration, Rm. 4-62, 5600 Fishers
Lane, Rockville, MD 20857, from 9 a.m.
to 4 p.m., Monday through Friday.

The agency has determined under 21
CFR 25.24(d)(1)(i) that this action is of a
type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

List of Subjects in 21 CFR Part 524

Animal drugs.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, Part
524 is amended as follows:

PART 524—OPHTHALMIC AND
TOPICAL DOSAGE FORM NEW
ANIMAL DRUGS NOT SUBJECT TO
CERTIFICATION

1. The authority citation for 21 CFR
Part 524 continues to read as follows:

Authority: Sec. 512(i), 82 Stat. 347 (21 US.C.
360b(i)); 21 CFR 5.10 and 5.83.

2. Section 524.1580d is amended by
revising paragraphs (b) and (d)(1)(i) to
read as follows:

§524.1580d Nitrofurazone solution.

. * * * *

(b) Sponsor. See 000857, 015562,
015579, and 051259 in § 510.800(c) of this
chapter for use as in paragraphs (d)(1)
and (2) of this section. See 017153 and
053617 in § 510.600(c) of this chapter for
use as in paragraph (d)(1) of this section.

~ - - - -

(d) Conditions of use—{1) Dogs, cats,
and horses—(i) Indications for use. For
prevention or treatment of topical
bacterial infections.

- - - - -
Dated: February 10, 1987.
Gerald B. Guest,

Director, Center for Veterinary Medicine.

[FR Doc. 87~-3269 Filed 2-17-87; 8:45 am]
BILLING CODE 4160-01-M

[Docket No. R-87-R-1200; FR-2000]

Community Development Block Grants
for Indlan Tribes and Alaskan Native
Villages—Selection Process

AGENCY: Office of the Assistant
Secretary for Community Planning and
Development, HUD.

ACTION: Final rule.

SUMMARY: This final rule adopts, with
some changes, the proposed rule to
revise the regulations governing the
application ranking and selection
process in the CDBG program for Indian
Tribes and Alaskan Native Villages.
Under this final rule, new policies and
procedures are added to simplify rating
and ranking. As part of the regulatory
revision, the “need’ and “benefit"
measures are eliminated in favor of a 51
percent low- and moderate-income
benefit threshold requirement.
Additionally, Tribes are given more
discretion and flexibility to pursue their
objectives in the rehabilitation and
economic development categories, and
uniformity in measuring “Quality"
factors is established.

EFFECTIVE DATE: March 19, 1987.

FOR FURTHER INFORMATION CONTACT:
Leroy Gonnella, Office of Program
Policy Development, Department of
Housing and Urban Development, 451
Seventh Street, SW., Washington, DC
20410. Telephone number (202) 755-6092.
(This is not a toll-free number.)

SUPPLEMENTARY INFORMATION:
Summary of This Rule

This final rule, which is substantially
similar to the proposed rule published
on August 1, 1985 (50 FR 31194), revises
the policies and procedures for rating
and ranking applications from Indian
Tribes and Alaskan Native Villages for
Community Development Block Grant
assistance under section 107 of the
Housing and Community Development
Act of 1974 (42 U.S.C. 5307). This rule
establishes a threshold requiring all
applicants to show that, at a minimum,
51 percent of the beneficiaries of each
project will be low- and moderate-
income persons.

The rule prescribes four categories—
Housing Rehabilitation, Community
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Facilities/Services, Economic
Development, and Land to Support New
Housing—into which all projects will be
grouped. (These categories may be
subdivided to accommodate regional
differences or preferences.) The rule
also fixes a 60/40 ratio for "Quality"
factors and "Impact" factors,
respectively. Points will be awarded to
projects based on their compliance with
Quality and Impact factors, Impact
factors follow a hierarchical scale, and
within each category several factors are
delineated—from the most important
(that is, those that will give a project
maximum points) to those factors that
give the fewest points.

Impact factors primarily measure the
level of need for a proposed project in a
community or reservation. Quality
factors measure how well the job can be
carried out, and how much can be
accomplished for the level of Federal
investment made. Because it is in the
“Quality" area that the greatest
differences among projects are
expected, it has been assigned more
weight.

This rule permits a Field Office to
continue to establish Impact Factors. It
provides for a more flexible approach
than under the existing regulations, so
that Tribes may focus on their primary
objectives. However, the introduction of
additional Impact factors as provided
for in § 571.308(b) (formerly proposed
§ 571.302(c)(6)) must not result in the
system's becoming too restrictive. The
rule contemplates that new factors may
be introduced without additional
regulatory changes being required.
Flexibility should allow the system to
grow as projects become more complex
and sophisticated, and should encourage
and facilitate Tribal self-determination.

Provision is made in § 571.308(a)
(formerly § 571.302(c)(5)) for waiver or
modification of individual factors if their
application would result in hardship or
produce an unwanted result for the
applicants in a particular Field Office.

Section 571.3 has been amended in
this rule by removing the language
“relative need among applicants.” The
amendment here promotes consistency
between this rule's revised criteria for
the selection process and the general
description of the nature of the program
in § 571.3.

Revisions to the Proposed Rule in This
Final Rule

To promote greater ease of reference,
section designations used in the
proposed rule have been revised, and
the proposed rule's single section on the
selection process has been divided into
a related series of five sections
(§§ 571.302 through 571.306). Existing
§§ 571.303 and 571.304 have been

redesignated § 571.307 and § 571.308,
respectively. In particular, proposed

§§ 571.302 (c)(5), (c)(6), and (c)(7) have
been combined under one section—

§ 571.306—and are now designated

§§ 571.306 (a), (b), and (c), respectively.
A new paragraph (d) is added to clarify
that the consultation process of § 571.6
is applicable to this rule.

In § 571.305(a)(1)(i) (formerly
proposed § 571.302(c)(4)(i)(A)(2)(i)), the
word “portion"” has been changed to
“percentage’’. The same substitution of
words has been made in §§ 571.303(a)(1)
(ii) and (iii) (formerly proposed
paragraphs (ii) and (iii) of
§ 571.302(c)(4)(i)(A)(7)). This is a minor
technical change.

The “Quality” factor “The project has
the highest priority among the projects
submitted by the Tribe"” has been
removed from proposed
§ 571.302(c)(4)(i)(A)(2)(i) and also from
§8§ 571.302(c)(4)(1)(B)(2)(i) and
571.302(c)(4)(iii)(B)(1). (See p. 9.) The
remaining paragraphs have been
renumbered and redesignated
accordingly.

Section 571.303(a)(2)(iii) (formerly
paragraph (iv) of proposed
§ 571.302(c)(4)(i)(A)(2)) has been revised
by removing the first sentence from
§ 571.303(a)(2)(v) (formerly proposed
paragraph (vi) of § 571.302(c)(4)(i)(A)(2))
(“The proposed rehabilitation program
reduces the cost of rehabilitation
activities") and including it as an
element under paragraph (iii). The
Department believes that this sentence
more appropriately belongs under
paragraph (iii) of § 571.303(a)(2).

In paragraphs (i) and (iii) of proposed
§ 571.302(c)(4)(iii)(A)(7) (now
§§ 571.305(a)(1) (i) and (iii),
respectively), the language “or a cost
benefit ratio greater than one on
publicly oriented projects” and “over its
economic life the enterprise will have a
cost benefit ratio greater than one and”,
respectively, has been deleted, for the
reason set out below in the discussion of
public comments. Also deleted is the
word "legally” from proposed
§ 571.302(c)(4)(iii)(B)(5) (now
§ 571.305(b)(4)).

The second sentence of proposed
paragraph (6) of § 571.302(c) (now
designated § 571.306(b)) has been
removed to avoid ambiguity, and a new
clause has been added at the end of the
paragraph that reads “or when new
qualitative measures are identified after
consultation with eligible applicants and
subject to the approval of the
Secretary." The addition here promotes
flexibility in the choice of factors.

Public Comments

The proposed rule of August 1, 1985
invited public comment for a period of

60 days ending September 30, 1985. Six
comments were received. These
comments are summarized below, along
with the Department'’s response.

Two commenters argued that the rule
should retain "“absolute need" as an
Impact factor. According to these
comments, the use of an “absolute
need" factor resulted in a more
favorable distribution of CDBG funds to
large Tribes, while this rule would favor
small Tribes. In elaboration, one of
these commenters pointed out that the
“absolute need" factor allowed CDBG
funds to be used for infrastructure
development which benefitted a larger
percentage of the Tribal population than
the 51 percent threshold adopted in this
rule. The 51 percent test, it also was
contended, rather than helping to
alleviate the needs of Indian populations
generally (the majority of whom are
below the poverty level with a per
capita income of $2,500) would benefit
mostly moderate income Tribal
members.

The data on which the “need” factor
relied were in many cases an unreliable
measure of the true needs of Tribes in
the program. Further, contrary to the
commenter's assertion, there is no
evidence that the existing system is
fairer. (The system is flawed in other
respects detailed in the proposed rule
preamble at 50 FR 31194.) Nor is there
evidence that the system being revised
has favored large Tribes. The
Department wishes to explain, however,
that although “absolute needs™ is no
longer an Impact Factor, distribution of
funds will still be predicated on the
needs of the Tribes. In other words,
HUD will not approve a project for
which there is no need among Tribal
members.

The Department believes that the
criticism of the 51 percent threshold is
unfounded. First, application of the 51
percent test will not benefit moderate
income persons only, but Jlow and
moderate income persons. A “low and
moderate income person” is defined at
24 CFR 571.4(i) as

a member of a family having family income
[that does not exceed 80 percent of the
median family income for the area, . . .].

Second, the 51 percent figure is only a
floor—that is, if an applicant cannot
show that at Jeast 51 percent of the
beneficiaries of each project would be
low and moderate income persons, the
project will not be approved. (See

§ 571.302(a)(3) “If . . . less than 51
percent of the intended beneficiaries of
the proposed project are low and
moderate income persons, the Field
Office shall . . . reject the project.”)
This test is not as dependent as the

w
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“absolute needs" test on statistical
accuracy of several variables, e.g.,
number and percent of persons in
poverty or unemployed and number and
percent of low- and moderate-inoome
persons served. As such, the 51 percent
test is simpler, avoiding the statistical
preciseness and dependency of the
“absolute needs" test, but without
sacrificing the goal of helping low- and
moderate-income members—the largest
group in a Tribe. Third, it should be
noted that the statute itself (see section
101(b) of the Housing and Community
Development Act of 1974) enunciates as
one of the Congress’ findings and
purposes in establishing the CDBG
program the “improve[ment of] the
living environment of low- and
moderate-income families."

Finally, there is nothing in this rule
that would prevent Tribes from
continuing to propose projects that
would benefit all their members, or that
would contribute to the development of
a reservation’s infrastructure.

Two commenters criticized the
appropriateness of the “Quality" factors
and the proposed rule's limiting them to
six (now reduced to five in this final
rule). It was argued that the rule should
allow the Field Offices more discretion
in developing “Quality" factors to
evaluate a Tribe's application. By
affording the Field Office more
flexibility in applying the Quality factors
(as under the old regulations), argued
one comment, a Field Office would be
better able to consider the peculiar
needs of a Tribe seeking funding under
the program.

The final rule limits the Quality
factors to five (the Quality factor that
appeared first in each section of the
proposed rule has been removed)
because, in the Department’s
experience, these five factors have
proven most reliable in evaluating the
soundness of a project. Field Offices will
have, however, wide discretion in
applying these factors in rating a
project.

A commenter opined that the rule
would “open several new avenues to
interprogrammatic relationships
between the CDBG program and the
various Indian housing programs.” This,
the commenter said, would ultimately
lead to a single block grant for both
community development and housing.
This rule will not have the result feared
by the commenter. Moreover, this
Department has no authority to combine
for funding purposes (or for any other
purpose) these separate legislative
authorities (i.e., the CDBG Indian
program and Indian housing), as would
be necessary to bear out the
commenter's misgivings.

Another commenter, while expressing
reservations about this rule's possible
impact on funding for large Tribes,
wondered whether the rule would "lead
to a situation where only the top-ranked
project would be eligible for funding."

As indicated above, this rule is
neutral with respect to the relationship
between allocation of CDBG funds and
the size of an applicant Tribe. Funding
levels will continue to be set by the
grant ceilings established by the Field
Office in consultation with the Tribes.

The Department agrees that there may
be legitimate concern about the priority
factor. Accordingly, this factor (see, e.g.,
proposed § 571.302(c)(4)(i)(A)(2)(i)) has
been removed as a ""Quality” factor,
since it is arguable that it may not
always be an appropriate measure of
the quality of the proposed project.
However, Field Offices that wish to use
the priority factor may seek approval for
its use, in accordance with § 571.306(b).

Criticism was voiced by a Tribe of the
proposed rule's use of a cost-benefit
ratio among “Impact" factors (see
proposed §§ 571.302(c)(4)(iii) (A)(2)(i)
and (A)(Z)(iii)), and use of the word
“legally” in proposed
§ 571.302(c)(4)(iii)(B)(5). As the
commenting Tribe saw it, the concept of
a cost-benefit ratio is “difficult to
define . . . within human services
programs|,] is not appropriate for
economic development and will cause
confusion.” The Department recognizes
that there is merit in the Tribe's
criticism, and has removed the reference
in the above-cited clauses to a cost-
benefit ratio. (These clauses are now
designated §§ 571.305(a)(1) (i) and (iii),
respectively.)

In its objection to the use of the term
“legally”, the Tribe pointed out that
what is “legal” in the context of Tribal
affairs depends on *Tribal, state,
county, city, or Federal law." Further,
“legally’ adds no substance to the factor
and only confuses its intent,” since HUD
has no right to attempt to define the
legality of a Tribal business mechanism.
HUD agrees that use of the word
“legally” in the affected paragraph could
cause interpretive problems, and has
removed it from § 571.302(c)(4)(iii)(B)(5)
(now § 571.305(b)(4)). (As part of its
overall comment, this Tribe supported
the rule’s requirement for project
approval of a 51 percent benefit
threshold, agreeing that the demographic
data used to determine need under the
existing regulations were “unreliable
and of questionable benefit to smaller
and larger Tribes.”)

Support for the rule was also voiced
by another commenter because it would
allow Tribes "to pursue their individual
needs and priorities” while satisfying a

“real need" among Tribes “in the area of
permanent, quality living structures and
land acquisition.” The commenter did
seek clarification of proposed

§ 571.302(c)(7) (now § 571.306(c)), asking
whether “points will be calculated on a
Tribe by Tribe basis, within a particular
region, etc.” As in the past, points will
continue to be calculated based on
projects proposed within each separate
Field Office.

The 60/40 ratio of Quality factors to
Impact factors drew strong criticism.
One commenter posited that the
weighting system was “specifically
designed for small tribes™ because
“small Tribes generally submit only one
project, whereas the larger Tribes
submit more than one.” This commenter
submitted a table showing the weight of
Impact factors ranging from 81 percent
to 80 percent over a four-year period.
Another commenter argued that the
weight for Impact factors in Region IX
has been between 65 and 70 percent for
the last two years. The commenter
recommended that, since the weighting
of Impact and Quality will be regulated,
and not left to Field Office discretion, it
should be split 60/40, Impact to Quality
(reversing the proposed rule's
weighting).

The Department fixed a 60/40 Quality
to Impact weighting to encourage the
development of first-rate projects.
Impact establishes the basic minimum
level that a project must meet. As a
minimum level, Impact factors should
account for a lesser weight than those
factors (i.e., Quality factors) that will
enhance the usefulness and
acceptability of a project. In the
Department's view, the need to
emphasize (and thus give greater weight
to) Quality factors is critical to ensure
that an applicant has the capability of
carrying out a project in a manner that
will assure its successful completion
and the realization of its intended
benefits.

According to the last commenter, the
information in the proposed rule is
vague and confusing. It is difficult to
rate a project, argued the commenter,
when there are multiple factors with no
indication of the number of points to be
assigned each. Multiple Quality factors
are set out in the rule to allow Field
Offices the latitude to choose the most
appropriate factor or factors to be used
and to determine the number of points
to be assigned to each. In HUD's view,
this approach is consistent with the
Department's avowed purpose of
making the selection process more
flexible.
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Findings and Certifications

A Finding of No Significant Impact
with respect to the environment has
been made in accordance with HUD
regulations at 24 CFR Part 50, which
implement section 102(2)(C) of the
National Environmental Policy Act of
1969, 42 CFR Part 50. The Finding of No
Significant Impact is available for public
inspection during regular business hours
in the Office of the Rules Docket Clerk,
Room 10276, Department of Housing and
Urban Development, 451 Seventh Street,
SW., Washington, DC 20410.

This rule does not constitute a "major
rule” as that term is defined in section
1(b) of Executive Order 12291 on Federal
Regulations issued on February 17, 1981.
An analysis of the rule indicates that it
does not (1) Have an annual effect on
the economy of $100 million or more; (2)
cause a major increase in costs or prices
for consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions; or (3)
have a significant adverse effect on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

In accordance with the provisions of 5
U.S.C. 605(b) (the Regulatory Flexibility
Act), the undersigned hereby certifies
that this rule does not have a significant
economic impact on a substantial
number of small entities. The rule
breadens the rating system by including
more Impact factors and simplifies it by
eliminating need and benefit factors and
limiting the number of Quality factors.
The new rating system will ensure a
more uniform approach with more
opportunities for Indian Tribes and
Alaskan Native Villages to pursue their
highest priority objectives without
having a significant adverse economic
impact on these entities.

This rule was listed as Sequence
Number 922, RIN 2506-AA33 (CPD-11-
84, FR-2000 in the Department's
Semiannual Agenda of Regulations
published on October 27, 1986 (51 FR
38460), under Executive Order 12291 and
the Regulatory Flexibility Act.

The Catalog of Federal Domestic
Assistance number is 14.223.

List of Subjects in 24 CFR Part 571

Community development block grants,
Grant programs—Housing and
Community development, Grant
programs—Indians, Indians.

Accordingly, the Department amends
24 CFR Part 571 as follows:

PART 571—COMMUNITY
DEVELOPMENT BLOCK GRANTS FOR
INDIAN TRIBES AND ALASKAN
NATIVE VILLAGES

1. The authority citation for Part 571
continues to read as follows:

Authority: Title I of the Housing and
Community Development Act of 1974, 42
U.S.C. 5301-5320; section 7(d) of the
Department of Housing and Urban
Development Act (42 U.S.C. 3535(d)).

2. Section 571.3 is revised to read as
follows:

§571.3 Nature of program.

The Indian CDBG Program is
competitive in nature. The demand for
funds far exceeds the amount of funds
available. Therefore, selection of eligible
applicants for funding will reflect
consideration of the relative adequacy
of applications in addressing locally
determined need. Applicants for funding
must have the administrative capacity to
undertake the community development
activities proposed, including the
systems of internal control necessary to
administer these activities effectively
without fraud, waste, or
mismanagement.

3. Section 571.302 is amended by
adding a new paragraph (a)(3) and by
revising paragraph (c) to read as
follows:

§571.302 Selection process.

(a) - ww

(3) Benefit. The applicant's project
indicates that at least 51 percent of the
persons benefitting from the project are
of low- and moderate-income. If
available data, in the judgment of the
Field Office, indicate that fewer than 51
percent of the intended beneficiaries of
the proposed project are low- and
moderate-income persons, the Field
Office shall determine that the applicant
has not met this threshold requirement
and reject the project from further
consideration. Before rejecting the
project, however, the Field Office must
first give the applicant an opportunity to
examine the available data or to submit
new data that, in the judgment of the
Field Office, show that 51 percent of the
beneficiaries are of low- and moderate-
income. For purposes of this section, a
project may be considered to benefit
low- and moderate-income people if it
meets the standards set forth in
§ 570.901(b)(1) of this chapter.

. - - Ll -

(c) Application rating system. (1)
Applications that meet the threshold
requirements established in paragraph
(a) of this section will be rated
competitively within each Field Office's
jurisdiction. Field Offices may conduct

separate competitions among applicants
on the basis of size.

(2) All projects will be rated on the
basis of their impact on the community
development need identified and the
quality of the proposed project. The
specific measures, numbers,
percentages, and definitions to be used
for the “Impact” and “Quality"” factors
identified in this subpart are to be
developed by each Field Office. If a
Field Office finds it desirable, each of
the categories may be subdivided into
two or more subcategories in order
better to deal with project ratings.

(3) The maximum value of the
“Impact"” factors and ""Quality” factors
described in this section will be 40
percent and 60 percent, respectively.

(4) In addition to meeting the
requirements of this section, which
apply to all projects, the Field Office
will examine each project submitted to
determine in which one of the four
rating categories set out in § 571.303
through § 571.305 the project most
appropriately belongs. The project will
then be rated on the basis of the criteria
identified in the rating category to which
the project has been assigned.

4. In Part 571, § 571.303 and § 571.304
are redesignated § 571.307 and § 571.308,
respectively, and new §§ 571.303
through 571.306 are added, to read as
follows:

§571.303 Housing-related categories.

(a) Housing rehabilitation projects—
(1) Impact factors. (i) Maximum points
will be awarded to those projects that
propose to use a larger percentage of the
construction funds to rehabilitate homes
to a standard condition, with the
balance of the funds to be used for
another housing-related purpose, or to
projects that propose to implement a
housing-assistance strategy that
identifies how housing needs are to be
addressed and how, over time, homes to
be assisted will be brought up to
standard condition or replaced. The
evaluation of the effectiveness of a
housing assistance strategy as an
alternative to a project proposing to use
most funds for rehabilitation of housing
to a standard condition will be based on
criteria established through the
consultation process.

(ii) Fewer points will be awarded to
those projects that propose to use a
smaller percentage of the construction
funds to rehabilitate homes to a
standard condition, with the balance to
be used for another housing-related
purpose.

(iii) The fewest points will be
awarded to those projects that propose
to use the smallest percentage of the

[ e |
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construction funds, as compared to the
allocations under either paragraph (a)(1)
(i) or (ii) of this section, to rehabilitate
homes to a standard condition, with the
balance to be used for another housing-
related purpose.

(2) Quality factors. Points will be
awarded for each of the following
Quality factors that is met. Whether:

(i) Adopted policies are in place to
guide the administration of the program.

(ii) Adopted housing standards exist
with regard to which houses can be
rehabilitated and what constitutes
“standard condition"",

(iii) The proposed rehabilitation
program meets one or more of the
following factors: (A) It reduces the cost
of current rehabilitation activities; (B) it
provides for energy conservation; (C) it
provides for a Tribal contribution; or (D)
it provides for a secondary benefit from
the rehabilitation.

(iv) Extraordinary benefit to low- and
moderate-income persons is provided by
the project.

(v) The program establishes a
maintenance policy to protect the
investment made in the housing units
assisted.

(b) Land to support new housing—(1)
Impact Factors. (i) Maximum points will
be awarded for land acquisition to those
projects that have no land or no suitable
land for the construction of housing
along with housing amenities.

(ii) Fewer points will be awarded to
those projects that have land that is
suitable for the construction of housing
along with housing amenities, but such
land is officialiy dedicated to another
purpose.

(iii) The fewest points will be
awarded to those projects for the
acquisition of additional land to
construct only housing amenities for
existing housing.

(2) Quality factors. Points will be
awarded for each of the following
Quality factors that is met. Whether:

(i) The land to be acquired is suitable
for housing (i.e., the land does not
require extensive preparation).

(ii) The Housing Authority or Tribe,
or both, have agreed to use the land to
be acquired.

(iii) Housing resources have been
committed to construct the housing, or
will be committed by the Field Office or
other organization, at the time of
approval.

(iv) Support services are or will be
made available and families are willing
to relocate to the new location.

(v) Land can be taken into trust; or a

?rovision has been made for taxes and
ees.

§571.304 Community faclilities/services
category.

(a) Impact factors. (1) Maximum
points will be awarded to those projects
that propose to provide a facility or
service that is not available from
sources either within or outside the
community or reservation, and no
functioning facility or service currently
exists,

(2) Fewer points will be awarded to
those projects that propose to provide a
facility or service that is not available
from sources either within or outside the
community or reservation, and the
current facility or service no longer
functions in a reliable manner.

(3) The fewest points will be awarded
to those projects that propose to expand
or improve an existing facility or service
to enhance the provision of current or
future services.

(b) Quality factors. Points will be
awarded for each of the following
Quality factors that is met. Whether:

(1) The facility or service will
accomplish one or more of the following:
(i) Produce a secondary benefit from

its construction or implementation;

(ii) Address a serious health and
safety problem; or

(iii) Meet an essential community
need.

(2) One or more of the following will
be accomplished:

(i) The facility or service will be
shared with other communities or
Tribes;

(ii) Other funds will be contributed in
support of the facility; or

(iii) The facility or service will serve
multiple purposes.

(3) A maintenance plan has been
prepared that includes an adequate fund
for future replacements, and a funding
source has been identified to assure that
the facility will be properly maintained.

(4) The design, scale, and costs of the
facility or service and the equipment
proposed are appropriate to the need.

(5) Extraordinary benefit to low and
moderate income persons is provided by
the project.

§571.305 Economic development
category.

(a) Impact factors. (1) Maximum
points will be awarded to those projects
that propose an enterprise that over its
economic life will have a rate of return
that is equal to or greater than that
which has been fixed by the Field Office
or over its economic life the enterprise
will have a rate of return that is less
than that which has been fixed by the
Field Office in § 571.305(a)(1)(i), and

(i) Will result in the creation of a
certain number of jobs (the number of

jobs will be determined by the Field
Office); or

(ii) Will provide a product, service, or
resource not otherwise available, or
provide it at a significantly lower cost.

(2) Fewer points will be awarded to
those projects that propose an enterprise
that, over its economic life, will have a
rate of return fixed by the Field Office
which will be less than the rate of return
in paragraph (a)(1)(i) of this section.

(3) The fewest points will be awarded
to those projects that propose an
enterprise that, over its economic life,
will have a rate of return that is less
than the rate of return in paragraph
(a)(2) of this section.

(4) No points will be awarded to a
project that will have a rate of return
below the minimum threshold
established by the Field Office.

(b) Quality factors. Points will be
awarded for each of the following
Quality factors that is met. Whether:

(1) The cost per job is less than a
dollar amount determined by the Field
Office.

(2) The percentage of the grant
leveraged by other resources is more
than the appropriate percentage
determined by the Field Office.

(3) The project meets the standards of
quality for the type of project proposed.
(4) An accountable Tribal business

management mechanism exists for
completion and operation of the project.

(5) The project meets one or more of
the following:

(i) It has an assured market;

(ii) It will utilize special skills of
members; or

(iii) It will provide multiple benefits.

§ 571.306 Additional features of the
selection process.

(a) Waiver or modification of factors.
Individual factors may be waived or
modified by the Secretary when the
application of a particular factor or
factors would result in a hardship for
applicants to address, or would bring
about a result that is not consistent with
the needs of the applicants in a Field
Office's jurisdiction.

(b) Adding factors. Additional Impact
factors may be added in order to expand
Tribal opportunities for dealing with
problems or for meeting local needs.
Quality factors also may be added or
modified when new Impact factors are
proposed, or when new qualitative
measures are identified.

(c) Point calculations. The formula for
calculating points for the above factors
will be developed by the Field Office. In
no case may these calculations change
the overall percentage values of the
Impact and Quality factors (40 and 60
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percent, respectively; of total points
awarded) without the prior approval of
the Secretary.

(d) The addition of factors or the
development of a formula for calculating
points may be done by a Field Office
after consultation with eligible
applicants, as provided in § 571.6, and
subject to the approval of the Secretary.

Dated: February 6, 1987.

Alfred C. Moran,

Assistant Secretary for Community Planning
and Development.

[FR Doc. 87-3228 Filed 2-17-87; 8:45 am|
BILLING CODE 4210-29-M

EQUAL EMPLOYMENT OPPORTUNITY
COMMISSION

29 CFR Parts 1600, 1610, and 1691

Procedural Regulations; Delegations
of Authority

AGENCY: Equal Employment Opportunity
Commission.

ACTION: Final rules.

SUMMARY: The Equal Employment
Opportunity Commission has
restructured its Office of Legal Counsel.
The organizational title of Associate
Legal Counsel, Legal Services, no longer
exists and a new organizational title,
Deputy Legal Counsel, has been added.
These regulatory changes effectuate
delegations of authority to permit
issuance of responses under the
Freedom of Information Act by the Legal
Counsel, Deputy Legal Counsel, or their
designees.
EFFECTIVE DATE: February 18, 1987.
FOR FURTHER INFORMATION CONTACT:
Nicholas M. Inzeo, Assistant Legal
Counsel or Kathleen Oram, Staff
Attorney, at (202) 634-6690.

For the Commission.
Clarence Thomas,
Chairman.

PART 1600—[AMENDED]

1. The authority citation for 29 CFR
Part 1600 continues to read as follows:

Authority. E.O. 11222, 30 FR 6469, 3 CFR
Part 1965 Supp.; 5 CFR 735.101 et seq.

2. 29 CFR Part 1600 is amended by
removing the words "Associate Legal
Counsel, Legal Services" and inserting,
in their place, “Deputy Legal Counsel” in
§§ 1600.735-204 (d) and (f)(4), and
1600.735-402, and 1600.735-403.

PART 1610—[Amended]

1. The authority citation for 29 CFR
Part 1610 continues to read as follows:

Authority. Sec. 713(a), 78 Stat. 265, 42
U.S.C. 2000e-12(a); 5 U.S.C. 552, as amended
by Pub. L. 93-502; for section 1610.15,
nonsearch or copy portions are issued under
31 U.S.C. 483a.

§ 1610.7 [Amended]

2. Section 1610.7, is amended by
removing the words “Associate Legal
Counsel, Legal Services” and inserting,
in their place, "Deputy Legal Counsel”.

§§ 1610.8, 1610.9, 1610.10, 1610.11, 1610.13
and 1610.14 [Amended]

3. Sections 1610.8, 1610.9, 1610.10,
1610.11, 1610.13 and 1610.14 are
amended by removing the words
“Associate Legal Counsel, Legal
Services" and inserting, in their place,
“Deputy Legal Counsel or designee".

§ 1610.11 [Amended]

4, Section 1610.11 (b), (c) and (e) are
amended by inserting "or designee"
after the words "Legal Counsel.”

PART 1691—[AMENDED]

1. The authority citation for 29 CFR
Part 1691 continues to read as follows:
Authority E.O. 12250, 45 FR 72995

(November 4, 1980) and E.O. 12067, 43 FR
28967 (June 30, 1978).

§ 1691.3 [Amended]

2. 29 CFR Part 1691 is amended by
removing the words “Associate Legal
Counsel for Legal Services, Office of
Legal Counsel of EEOC” and inserting,
in their place, “Deputy Legal Counsel,
EEOC" in § 1691.3
[FR Doc. 87-3346 Filed 2-17-87; 8:45 am|)
BILLING CODE 6570-06-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[A-5-FRL-3151-3]

Approval and Promulgation of
Implementation Plans; Indiana

AGENCY: U.S. Environmental Protection
Agency (USEPA).
ACTION: Final rulemaking,

SUMMARY: USEPA is approving certain
emissions limitations and compliance
techniques contained in operating
permits for three coke oven batteries
located at Citizens Gas and Coke Utility
(Citizens Gas) in Indianapolis (Marion
County), Indiana, but is disapproving
two limits for Coke Battery Number
One. Citizens Gas is located in Center
Township which is designated by
USEPA as a primary nonattainment area
for total suspended particulate (TSP) (40
CFR 81.315). Indiana submitted these

limits as a revision to the State
Implementation Plan (SIP) for Marion
County.

EFFECTIVE DATE: This final rulemaking
becomes effective on March 20, 1987.

ADDRESSES: Copies of the SIP revision,
public comments on the notice of
proposed rulemaking and other
materials relating to this rulemaking are
available for inspection at the following
addresses: (It is recommended that you
telephone Steven D. Griffin, at (312) 353-
3849, before visiting the Region V
Office.)

U.S. Environmental Protection Agency,
Region V, Air and Radiation Branch,
230 South Dearborn Street, Chicago,
Illinois 60604

Indiana Department of Environmental
Management, Office of Air
Management, 105 South Meridian
Street, P.O. Box 6015, Indianapolis,
Indiana 462066015

Copies of this revision to the Indiana
SIP are available for inspection at: U.S.
Environmental Protection Agency,
Public Information Reference Unit, 401
M Street, SW., Washington, DC 20460.

FOR FURTHER INFORMATION CONTACT:
Steven D. Griffin, (312) 353-3849.

SUPPLEMENTARY INFORMATION:
I. Background

The requirements for an approvable
SIP are described in a "General
Preamble" for Part D rulemakings
published at 44 FR 20372 (April 4, 1979),
44 FR 38583 (July 2, 1979), 44 FR 50371
(August 28, 1979), 44 FR 53761
(September 17, 1979), and 44 FR 67182
(November 23, 1979). For a TSP SIP
revision to be acceptable in meeting the
applicable requirements of Part D of the
Clean Air Act (Act), unless a completely
approvable modeled attainment
demonstration is submitted, all emission
points at industrial sources must be
governed by approvable Reasonably
Available Control Technology (RACT)
emission limitations, and all other
applicable requirements of section 110
of the Act must be met; e.g., test
methods, inspection procedures,
compliance schedules. Additionally,
present emission limits in these areas
cannot be relexed without an attainment
demonstration.

Specifically, for the coke batteries at
Citizens Gas, two of the three units are
currently federally regulated by SIP
regulations only. However, the third
unit, Battery Number One, is
additionally regulated by a construction
permit issued by the State and the City
of Indianapolis in 1978. The
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requirements in this construction permit
are also federally enforceable.

On January 18, 1984, the State of
Indiana submitted as a revision to the
TSP SIP certain operating conditions
and limits which were contained in
Certificates of Operation (Numbers
06895, 06896 and 06897). These operating
permits were applicable to the three
coke oven batteries at Citizens Gas in
Marion County, Indiana. The portion of
the county in which these batteries are
located is designated by USEPA as a
primary TSP nonattainment area. The
permits were issued by the City of
Indianapolis Air Pollution Control
Division on June 30, 1980, and on
January 4, 1984, the Indiana Air
Pollution Control Board adopted the
special operating conditions and
emission limits in these permits. The
conditions and limits included limits on
visible emissions from coke oven doors
and coke pushing operations and a limit
on the content of total dissolved solids
(TDS) in makeup water for quenching
operations.

On November 27, 1985 (50 FR 48796),
USEPA proposed to approve emission
limits and operating conditions for the
three batteries with the exception of two
conditions for Battery Number One
which USEPA proposed to disapprove.
However, prior to publication of this
rulemaking action, the City of
Indianapolis issued renewed
Certificates of Operation (Numbers
08262, 08263 and 08264) for the three
batteries. These permits were submitted
to USEPA for informational purposes on
March 27, 1985. The permit conditions
were substantially the same as those for
the expired permits with the addition of:
(1) Sulfur dioxide emission limits for
each battery’s underfiring system; (2) a
more stringent visible emissions limit for
coke oven doors on Battery Number
One; and (3) a lower allowable TDS
content for the quench makeup water on
Battery Number One. The new
conditions for Battery Number One
reflected the conditions specified in the
State-issued 1978 construction permit for
the battery with respect to coke oven
door visible emissions and quench
makeup water. This construction permit
was issued pursuant to the regulatory
requirements for Prevention of
Significant Deterioration (PSD), as
provided under Part C of the Act, and
contained emission limits, as provided
through the Lowest Achievable
Emission Rate (LAER) requirements
under Part D of the Act.

The following includes further
discussion of the coke oven battery
permit conditions, public comments on
the November 27, 1985, proposed

rulemaking action, and a full description
of today's rulemaking action, including
its affect on related state regulations.

I1. Permit Conditions

Citizens Gas operates three coke oven
batteries, designated E, H and Number
One. As stated previously, all three
batteries were granted permits to
operate in June 1980 by the City of
Indianapolis. On September 12, 1983, the
City of Indianapolis attached special
conditions to the 1980 permits and on
January 4, 1984, the State approved
these conditions as revisions to
Indiana's SIP. The conditions as
specified on each permit included the
following:

(a) Coke Oven Doors

Visible emissions were not permitted
from more than 10 percent of the total
coke oven doors plus four doors for
ovens in service on any given battery.

(b) Pushing Operations

Visible emissions from coke pushing
operations were not permitted to exceed
20 percem opacity (a measure of smoke
density) as observed from the battery
surface. Compliance with this limit was
determined by averaging the opacity
averages of six readings per push over
four consecutive pushes.

(¢) Quench Makeup Water

Makeup water for coke quenching
operations was limited to a TDS content
of 1500 milligrams per liter (mg/1). To
determine compliance, a sample of
makeup water was collected at the point
where no further additions to the
makeup water could be made and
analyzed according to methods accepted
by USEPA. Collection and analysis was
on a quarterly basis. This sampling
procedure was contingent on the
continued, exclusive use of city water
for makeup purposes. If the content of
the makeup water was changed,
Citizens Gas would need to collect a
makeup water sample every 24 hours.
Samples could be analyzed daily and
averaged over a week or a five-day
composite sample could be analyzed
weekly.

IIL. Prior Rulemaking and Public
Comments

As previously noted, on November 27,
1985 (50 FR 48797), USEPA proposed to
approve the above conditions as being
consistent with RACT requirements
with the exception of two conditions for
Battery Number One. Battery Number
One was subject to PSD requirements
for new major sources under Part C of
the Act and LAER requirements for
sources in applicable nonattainment

areas under Part D of the Act. The
conditions concerning the visible
emissions limit for coke oven doors and
TDS content for quench makeup water
were relaxations of the requirements
stipulated in the battery's construction
permit, issued to Citizens Gas by the
State on February 10, 1978. The
construction permit was consistent with
Part C and Part D requirements. With
respect to coke oven doors, the
construction permit required a visible
emission limit of 5 percent. Concerning
quench makeup water, the permit
included a limit of less than 1000 parts
per million (or 1000 mg/1) of TDS.

Because the coke oven door visible
emission limit and the limit on TDS
content of quench makeup water for
Battery Number One were less stringent
in the operating permit than in the
construction permit, USEPA proposed to
disapprove the operating conditions as
inconsistent with LAER requirements in
the November 1985 notice. However, the
notice recognized that the City of
Indianapolis had issued revised permits
to Citizens Gas for all three batteries on
October 29, 1984. The revised Battery
Number One permit essentially
corrected the two deficient conditions
from the previous permit on which
USEPA was proposing rulemaking to
disapprove. The notice acknowledged
that the construction permit emission
limits for Battery Number One, which
were reflected in the revised operating
permit, were approved limits and would
be enforced by USEPA.

In conjunction with this notice,
USEPA maintained a 60-day public
comment period. During this period, the
only written comments were submitted
to USEPA on January 24, 1986, by legal
counsel representing Citizens Gas.
Citizens Gas contended that Battery
Number One was producing “foundry”
coke which should not be subject to the
same visible emissions limit for doors as
“furnace” coke. It was stated that the 5
percent LAER limit was based on
furnace coke production. Citizens Gas
maintained that foundry coke
production requires a longer coking
cycle and produces substantially less tar
than furance coke production, thereby
increasing the sealing time for doors on
Battery Number One. The increase in
sealing time results in a greater
possibility of visible door emissions and
less likelihood of source compliance
with the 5 percent LAER limit, according
to Citizens Gas. They requested that
USEPA reconsider an 8.8 percent limit
(or 13 doors as opposed to 7 doors
allowable) based on a longer sealing
time for foundary coke oven doors and
an analysis relating the quantity of




4904  Federal Register / Vol. 52,

No. 32 / Wednesday, February 18, 1987 / Rules and Regulations

benzo-a-pyrene (BaP) coke oven

emissions to the percentage of leaking

doors. By comparing BaP emissions from

foundry and furnace coke production,
Citizens Gas claimed that the quantity
of allowable emissions from the
production of foundry coke with 8.8
percent leaking doors would be the
same as the quantity of allowable
emissions from furnace coke production
with 5 percent leaking doors.

Citizens Gas had formerly proposed
an 8.8 percent limit on coke oven doors
in a variance request to the City of
Indianapolis on August 26, 1985, which
was an amended version of a variance
request proposed by Citizens Gas on
January 8, 1985. In the earlier proposal,
Citizens Gas requested an exemption
from the 5 percent limit for all ovens on
Battery Number One which had been
charged within two hours preceding the
visible emissions inspection.

In a letter to the City of Indianapolis
on December 11, 1985, USEPA
questioned the validity of the technical
assessments in these variance requests.
USEPA contended that Citizens Gas had
not adequately supported a relaxation of
the 5 percent LAER limit, primarily
because of a lack of technical evidence
to substantiate the difference between
foundry and furnace coking operations.
USEPA had submitted similar comments
to the City of Indianapolis on February
5, 1985, and on February 7, 1985.

USEPA maintains that Citizens Gas
has failed to justify a relaxation of the 5
percent LAER limit for visible emissions
from coke oven doors on Battery
Number One. USEPA notes that the §
percent limit was exceeded in fewer
than 10 percent of nearly 300 door
surveys of Battery Number One, as
discussed in the February 7, 1985,
response.

Concerning quenching makeup water
for Battery Number One, which was the
second item of disapproval in the
November 27, 1985, notice, Citizens Gas
had no disagreement with USEPA on the
propriety of the construction permit TDS
limit of 1000 mg/l, rather than the 1500
mg/l limit in the original operating
permit.

IV. Today's Rulemaking and Its Affect
on Marion County's Part D TSP SIP

USEPA is approving all but two of the
operating permit conditions, as they
appear on Certificate of Operation
Numbers 08895, 06896 and 06897, for
Batteries E, H and Number One. With
the exception of the oven door visible
emissions limit and the limit on TDS
content in quench makeup water for
Battery Number One, USEPA finds that
all other operating conditions and limits
for the three battoeries and consistent

with part C and Part D requirements for
TSP control. USEPA is disapproving the
two limits discussed above. However, it
is important to note that this
disapproval will have no affect on the
operation of Battery Number One,
because a revised operating permit has
been issued for the battery (Number
08264) by the City of Indianapolis, which
corrects the two deficient conditions
and conforms to the Act's Part C PSD
and Part D LAER requirements. In
addition, USEPA will continue to
enforce the conditions of the 1978
construction permit for Battery Number
One, which are reflected in the battery's
revised operating permit. (The original
construction permit is Federally
enforceable as a requirement of the SIP
pursuant to USEPA regulations.) It also
does not affect the ultimate lifting of the
section 110(a)(2)(I) construction ban in
Marion County, because the emission
limits in the construction permit are
better than RACT, i.e., LAER. A further
discussion of Marion County's
construction ban follows in this notice.

As proposed in the November 1985
rulemaking notice, the provisions for the
sampling methodology of coke quench
makeup water for the three batteries is
approved by USEPA with the
understanding, expressed in a
September 7, 1983, letter from the City of
Indianapolis, that the one sample to be
analyzed quarterly will be a five-day
composite sample comprised of daily
grab samples for five consecutive days
and that the Indianapolis Air Pollution
Control Division will in fact request that
one such sample of the quench makeup
water be analyzed quarterly.

Marion County's TSP SIP still has two
remaining definciencies which must be
resolved before USEPA can move
forward to approve the TSP plan for the
purposes of meeting Part D
requirements. These deficiencies are
discussed below.

On July 16, 1982 (47 FR 30972), USEPA
conditionally approved Indiana’s Part D
TSP SIP for Marion County with the
exception of regulations for coke
batteries. USEPA's condition was that
the State submit an industrial fugitive
particulate regulation to USEPA by July
31, 1982. Such a regulation was
submitted, however, USEPA proposed to
disapprove the regulation on October 11,
1984 (49 FR 39869), due to the State's

1Even though USEPA is disapproving these two
limits through the SIP/Federal rulemaking process,
it is recognized that the State’s issuance of a revised
construction permit would be the proper means of
modifying the State's original construction permit
limits. Any modification of original limits would
require a demonstration that the TSP NAAQS
would be protected and that the modified permit
would still conform to Parts C and D of the Act.

failure to require RACT level controls.
On January 7, 1986, Indiana submitted a
revised version of the regulation. USEPA
will propose rulemaking on this revised
regulation in a future Federal Register
notice.

Secondly, Indiana's opacity plan does
not meet Part D requirements. On
November 16, 1984 (49 FR 45178),
USEPA proposed to approve Indiana's
revised opacity regulation for most
combustion and noncombustion sources
following a U.S. Court of Appeals
Seventh Circuit decision in Bethlehem
Steel Corporation v. Gorsuch, 742 F.2d
1028 (1984). However, USEPA noted that
the regulation did not constitute RACT
for process fugitive particulate sources
in nonattainment areas, including
process sources in Marion County.

Section 110(a)(2)(I) imposes a
construction ban on (primary)
nonattainment areas which do not have
approved Part D SIPs. The only two
counties in Indiana which continue to
have primary TSP nonattainment areas
are Lake and Marion Counties, which
currently have the ban in effect. For
Marion County, the plan is still deficient
in that it does not have a RACT level
industrial fugitive particulate plan and a
RACT opacity plan. Today's rulemaking
action, including the element of
disapproval and USEPA's continued
enforcement of the construction permit
limits for Battery Number One, does not
affect the current ban on construction in
Marion County. However, this
rulemaking does remove one barrier to
the approval of Marion County's TSP
plan.

Under Executive Order 12291, today's
action is not *Major”. It has been
submitted to the Office of Management
and Budget (OMB) for review.

Under section 307(b)(1) of the Act,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by April 20, 1987. This action may
not be challenged later in proceedings to
enforce its requirements. (See 307(b)(2).)

List of Subjects in 40 CFR Part 52

Air pollution control, Incorporation by
Reference, Particulate matter,
Intergovernmental relations.

Note.—Incorporation by reference of the
State Implementation Plan for the State of
Indiana was approved by the Director of the
Federal Register on July 1, 1982.

Dated: January 30, 1987,
Lee M. Thomas,
Administrator,

Sul
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PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

Subpart P—Indiana

Title 40 of the Code of Federal
Regulations, Chapter I, Part 52, is
amended as follows:

1. The authority citation for Part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7642.

2. Section 52.770 is amended by
adding paragraph [c)(60) to read as
follows:

§52.770 Identification of plan.

* - » - *

(C) * x o*

(60) On January 18, 1984, Indiana
submitted as a revision to the TSP SIP
certain operating conditions and limits
for three coke oven batteries at Citizens
Gas and Coke Utility in Marion County.
The operating permits included
conditions and limits for Batteries E, H
and Number One with respect to visible
emissions from coke oven doors and
pushing operations and allowable
content of total dissolved solids in
quench makeup water. EPA disapproves
the limit on coke oven door visible
emissions and total dissolved solids
content for quench makeup water on
Battery Number One, because the limits
are inconsistent with that battery's Part
C Prevention of Significant Deterioration
requirements and Part D Lowest
Achievable Emission Rate requirements.
See subparagraphs (c)(34) and (c)(42) for
further background on actions
concerning coke oven batteries.

(i) Incorporation by reference.

(A) Certificates of Operation Numbers
06895, 06896, and 06897 for Citizens Gas
and Coke Utility issued by the City of
Indianapolis, dated June 30, 1980, with
addition of operating conditions and
emission limits, dated September 12,
1983, as adopted by the State on January
4,1984, and transmitted on January 18,
1984,

(ii) Additional information.

(A) September 7, 1983, letter from the
City of Indianapolis to the State
concerning quarterly analysis of coke
quenching makeup water.

3. Section 52.776 is amended by
adding new paragraph (k) to read as
follows:

§52.776 Control strategy: Particulate
matter.

* * . - -

(k) On January 18, 1984, Indiana
submitted a visible emission limit on

coke oven battery doors and a limit on
total dissolved solids content of coke
quench makeup water for Battery
Number One at Citizens Gas and Coke
Utility in Marion County. These limits
are disapproved because they are
impermissible relaxations of
requirements for new major stationary
sources, as provided at § 52.21(j)(2) and
section 173 of the Clean Air Act. See

§ 52.770(c)(60).

[FR Doc. 87-3317 Filed 2-17-87; 8:45 am]
BILLING CODE 8560-50-M

40 CFR Part 180
[OPP-300135A; FRL-3157-6]

Mineral Oil; Pesticide Tolerance
Exemption

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This rule exempts mineral oil
from the requirement of a tolerance
when used as an inert ingredient diluent,
carrier, and solvent in pesticide
formulations. This regulation was
requested by Malcolm Nicol and Co.
EFFECTIVE DATE: Effective on February
18, 1987.

ADDRESS: Written objections may be
submitted to the: Hearing Clerk (A-110),
Environmental Protection Agency, 401 M
St., SW., Washington, DC 20460.

FOR FURTHER INFORMATION CONTACT: By
mail: Rosalind Gross, Registration
Support and Emergency Response
Branch, Environmental Protection
Agency, 401 M St., SW., Washington, DC
20460.

Office location and telephone number:
Rm. 716, CM #2, 1921 Jefferson Davis
Highway, Arlington, VA 22202, 703-557—
7700.

SUPPLEMENTARY INFORMATION: EPA
issued a proposed rule, published in the
Federal Register of July 17, 1985 (50 FR
28956), which announced that Malcolm
Nicol and Co., Lyndhurst, NJ 07071, had
requested that 40 CFR 180.1001(c) be
amended by expanding the existing
exemption from the requirement of a
tolerance for mineral oil (U.S.P.) to
provide for “Mineral oil, U.S.P., or
conforming to 21 CFR 172.878 or
178.3620(a), (b)" and the additional use
as a carrier in pesticide formulations
applied to growing crops or to raw
agricultural commodities after harvest.

Inert ingredients are ingredients that
are not active ingredients as defined in
40 CFR 162.3(c), and include, but are not
limited to, the following types of

ingredients (except when they have a

pesticidal efficacy of their own):
solvents such as alcohols and
hydrocarbons; surfactants such as
polyoxyethylene polymers and fatty
acids; carriers such as clay and
diatomaceous earth; thickeners such as
carageenan and modified cellulose;
wetting and spreading agents;
propellants in aerosol dispensers; and
emulsifiers. The term “inert" is not
intended to imply nontoxicity; the
ingredient may or may not be
chemically active.

The Witco Chemical Corp.
commented on the proposal, objecting to
the expansion of the current exemption
from the requirement of a tolerance for
mineral oil (U.S.P.) in 40 CFR 180.1001(c)
to include technical mineral oil
conforming to 21 CFR 178.3620(b). Witco
noted that mineral oil, U.S.P. or
conforming to 21 CFR 172.878 or
178.3620(a), is of the purest grade and as
such is recognized as safe to the
population and the environment. With
regard to technical-grade mineral oil,
Witco claims that this substance
typically contains 3 to 5 percent
unidentified aromatics, and could
conceivably have higher concentrations
of aromatics in the oil and be in
conformity with 21 CFR 178.3620(b).
Witco further noted that no direct food
contact is permitted for technical
mineral oils under 40 CFR 178.3620(b)
and argued that the application of the
technical mineral oil to crops could
cause public health problems. In support
of this conclusion, Witco referred to a
Food and Drug Administration Federal
Register Notice (48 FR 242; Dec. 15, 1983)
which allowed the use of pure white
mineral oil as a dust control agent for
certain grains not to exceed 0.02 percent
by weight of grain. In conclusion, Witco
claimed that the use of technical-grade
mineral oil for direct food contact on
growing crops or raw agricultural
commodities after harvest could pose a
long-term health hazard to the
population.

EPA agrees with the Witco comment
that technical-grade mineral oil should
not be permitted for direct food contact
on growing crops or raw agricultural
commodities after harvest. Therefore,
this final rule for mineral oil will limit
the exemption from the requirement of a
tolerance for mineral oil (U.S.P.) to
mineral oil (U.S.P.), conforming to 21
CFR 172,878 or 178.3620(a). Section
178.3620(a) is limited to white mineral
oil meeting the specifications in 21 CFR
172.878. The final rule, as changed to
exclude technical-grade mineral oil, will
expand the entry in 40 CFR 180.1001(c)
to read “Mineral oil, U.S.P., or
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conforming to 21 CFR 172.878 or
178.3620(a)” and the additional use as a
carrier in pesticide formulation applied
to growing crops or to raw agricultural
commodities after harvest.

After the proposed rule was
published, EPA initiated new review
procedures for tolerance exemptions for
inert ingredients. Under these
procedures the Agency conducts a
review of the data base supporting any
prior clearances, the data available in
the scientific literature, and any other
relevant data. Based on a review of such
data, the Agency has determined that no
additional test data will be required to
support these regulations.

Based on the above information and
review of its use, it has been found that
when used in accordance with good
agricultural practices these ingredients
are useful and do not pose a hazard to
humans or the environment. In
conclusion, the Agency has determined
that the amendment to 40 CFR Part 180
will protect the public health. Therefore,
the regulation is established as set forth
below.

Any person adversely affected by this
regulation may, within 30 days after
publication of this document in the
Federal Register, file written objections
with the Hearing Clerk, at the address
given above. Such objections should
specify the provisions of the regulation
deemed objectionable and the grounds
for the objections. A hearing will be
granted if the objections are supported
by grounds legally sufficient to justify
the relief sought.

The Office of Management and Budget
has exempted this rule from the
requirements of section 3 of Executive
Order 12291.

List of Subjects in 40 CFR Part 180

Administrative practice and
procedure, Agricultural commodities,
Pesticides and pests.

Dated: February 9, 1987.

Douglas D. Campt,
Director, Office of Pesticide Programs.

PART 40—[AMENDED]

Therefore, 40 CFR Part 180 is
amended as follows:

1. The authority citation for Part 180
continues to read as follows:

Authority: 21 U.S.C. 346a.

2. Section 180.1001(c) is amended by
revising the entry “Mineral oil (U.S.P.)"
to read as follows:

§ 180.1001 Exemptions from the
requirement of a tolerance.

- * . * -

(c]'.t

Inert ingredients

Limits

Uses

Mineral oil, U.SP., or conforming 1o 21 CFR
172878 or 178.3620(a) (CAS Reg. No.
8012-95-1),

Diluent, carrier, and solvent.

|[FR Doc. 87-3318 Filed 2-17-87; 8:45 am|
BILLING CODE 6560-50-M

40 CFR Part 180
[PP 5E3242, 5E3282/R863; FRL-3155-5]

Pesticide Tolerances for Cyano(3-
Phenoxyphenyl)-Methyl-4-Chloro-
Alpha-(Methylethyl)Benzeneacetate

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This rule establishes
tolerances for residues of insecticide
cyano(3-phenoxyphenyl)methyl-4-
chloro-alpha-
(methylethyl)benzeneacetate in or on
certain raw agricultural commodities.
This regulation to establish maximum
permissible levels for residues of the
ingecticide in or on the commodities was
requested in petitions submitted by the
Interregional Research Project No. 4 (IR-
4).

EFFECTIVE DATE: Effective on February

18, 1987.

ADDRESS: Written objections, identified

by the document control number, [PP

5E3242, 5E3282/R863), may be submitted

to the: Hearing Clerk (A-110),

Environmental Protection Agency, Rm.

3708, 401 M St., SW., Washington, DC

20460.

FOR FURTHER INFORMATION CONTACT:

By mail: Donald R. Stubbs, Emergency
Response and Minor Use Section (TS~
767C), Registration Division,
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460.

Office location and telephone number:
Rm. 716H, CM #2, 1921 Jefferson
Davis Highway, Arlington, VA 22202,
(703-557-1808).

SUPPLEMENTARY INFORMATION: EPA

issued proposed rules, published in the

Federal Register of December 3, 1986 (51

FR 43643), which announced that the

Interregional Research Project No. 4 (IR-

4), New Jersey Agricultural Experiment

Station, P.O. Box 231, Rutgers
University, New Brunswick, NJ 08903,
submitted pesticide petitions (PP) as
follows to EPA on behalf of Dr. Robert
H. Kupelian, National Director, IR—4
Project and the named Agricultural
Experiment Stations proposing the
establishment of tolerances for residues
of the insecticide cyano(3-
phenoxyphenyl)methyl-4-chloro-alpha-
(methylethyl)-benzeneacetate in or on
certain raw agricultural commodities.

1. PP 5E3242. Petition submitted on
behalf of the Agricultural Stations of
Maine, Michigan, New Jersey, North
Carolina, Oregon, and Washington for
blueberries, caneberries, currants,
elderberries, gooseberries, and
huckleberries at 3.0 parts per million
(ppm).

2. PP 5E3282. Petition submitted on
behalf of the Agricultural Stations of
Arkansas, Florida, and North Carolina
for okra at 0.1 ppm. The petitioner later
proposed that residues of the pesticide
on okra be limited to Florida based on
the geographical representation of the
residue data submitted. Additional
residue data will be required to expand
the area of usage. Persons seeking
geographically broader registration
should contact the Agency's
Registration Division at the address
provided above.

There were no comments or requests
for referral to an advisory committee
received in response to the proposed
rules.

The data submitted and relevant
information have been evaluated and
discussed in the proposed rules. Based
on the data and information considered,
the Agency concludes that the
tolerances will protect the public health.
Therefore the tolerances are established
as set forth below.

Any person adversely affected by this
regulation may, within 30 days after
publication of this document in the
Federal Register, file written objections
with the Hearing Clerk, at the address
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given above. Such objections should
specify the provisions of the regulation
deemed objectionable and the grounds
for the objections. If a hearing is
requested, the objections must state the
issues for the hearing and the grounds
for the objections. A hearing will be
granted if the objections are supported
by grounds legally sufficient to justify
the relief sought.

The Office of Management and Budget
has exempted this rule from the
requirements of section 3 of Executive
Order 12291.

List of Subjects in 40 CFR Part 180

Administrative practice and
procedure, Agricultural commodities,
Pesticides and pests, Reporting and
recordkeeping requirements.

Dated: February 4, 1987.
Susan H. Weyland,
Acting Director, Office of Pesticide Programs.

Therefore, 40 CFR Part 180 is
amended as follows:

PART 180—[AMENDED]

1. The authority citation for Part 180
continues to read as follows:

Authority: 21 U.S.C. 346a.

2. Section 180.379 is amended by: (1)
Designating the current paragraph and
list of tolerances as paragraph (a); (2)
adding and alphabetically inserting the
following raw agricultural commodities
to paragraph (a); and (3) adding a new
paragraph (b) to read as follows:

§ 180.379 Cyano(3-phenoxyphenyl)methyl-
4-chloro-alpha-
(methylethyl)benzeneacetate; tolerances
for residues.

[8)..'

Parls per
million
Commodities:

Blueberries 3.0
CALPDEIIIBE & o s ettt e e s 3.0
Currants 3.0
Elderberries ........c.ovurverevmremseresescens 3.0
Gooseberries ..... 3.0

Huckleberries

(b) Tolerances with regional
registration are established for residues
of the insecticide cyano(3-
phenoxyphenyl)methyl-4-chloro-alpha-
(methylethyl)benzeneacetate in or on
the following raw agricultural
commodities:

Parts per
million
Commodities:
Okra 0.1
[FR Doc. 87-2974 Filed 2-17-87:8:45 am]

BILLING CODE 6560-50-M

DEPARTMENT OF THE INTERIOR
Bureau of Land Management

43 CFR Public Land Order 6639
[AK-960-07-4220-10; AA-8916]

Alaska; Partial Modification Public
Land Order No. 5187

AGENCY: Bureau of Land Management,
Interior.

ACTION: Public land order.

SUMMARY: This order modifies a public
land order (PLO) insofar as it affects
29.98 acres of public land withdrawn for
classification purposes. This action will
also classify the land as suitable for
selection by the State of Alaska, if such
land is otherwise available. The land
will remain closed to all other forms of
appropriation and disposition under the
public land laws, including the mining
and mineral leasing laws.

EFFECTIVE DATE: February 18, 1987.

FOR FURTHER INFORMATION CONTACT:
Mary Jane Clawson, BLM Alaska State
Office, 701 C Street, Box 13, Anchorage,
Alaska 99513, 907-271-5060.

By virtue of the authority vested in the
Secretary of the Interior by section 204
of the Federal Land Policy and
Management Act of 1976, 90 Stat. 2751;
43 U.S.C. 1714, and by subsection
17(d)(1) of the Alaska Native Claims
Settlement Act of December 18, 1971, 85
Stat. 708 and 709; 43 U.S.C. 1616(d)(1), it
is ordered as follows:

1. Public Land Order No. 5187, dated
March 15, 1972, which withdrew land for
classification purposes, is hereby
modified insofar as it affects the
following described land:

Copper River Meridian

Lena Point, Alaska
T.40S.,R.84E.,

Lot 1A of U.S. Survey No. 3808, Alaska,
situated at Lena Point about seventeen
miles northwesterly of Juneau, Alaska.

The area described contains approximately

29.98 acres.

2. Subject to valid existing rights, the
land described above is hereby
classified as suitable for and opened to
selection by the State of Alaska under
either the Alaska Statehood Act of July
7, 1958, 72 Stat. 339, et seq.; 48 US.C.
prec. 21, or subsection 806(b) of the
Alaska National Interest Lands
Conservation Act of December 2, 1980,
94 Stat. 2437-2438.

3. As provided by subsection 6(g) of
the Alaska Statehood Act, the State of
Alaska is provided a preference right of
selection for the land described above
for a period of ninety-one (91) days from
the date of publication of this order, if

the land is otherwise available. Any of
the land described herein that is not
selected by the State of Alaska will
continue to be subject to the terms and
conditions of PLO 5187 and other
withdrawals of record.

J. Steven Griles,

Assistant Secretary of the Interior.
February 6, 1987.

[FR Doc. 87-3284 Filed 2-17-87; 8:45 am]
BILLING CODE 4310-JA-M

Fish and Wildlife Service
50 CFR Part 17

Endangered and Threatened Wildlife
and Plants; Determination of
Endangered Status for Serianthes
nelsonii Merr. (Hayun Lagu or Tronkon
Guafi)

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

SUMMARY: The Service determines a
plant, Serianthes nelsonii (hayun lagu,
tronkon guafi), to be an endangered
species. This species is known from one
mature tree located in the Territory of
Guam and 64 known trees on the island
of Rota, Commonwealth of the Northern
Mariana Islands. The continued
existence of this species is endangered
by habitat degradation or destruction,
typhoons and other natural or man-
caused disasters, insect damage, and the
cropping of seedlings by introduced deer
and pigs. This determination that
Serianthes nelsonii is an endangered
species implements the protection
provided by the Endangered Species Act
of 1973, as amended.

DATES: The effective date of this rule is
March 20, 1987.

ADDRESSES: The complete file for this
rule is available for inspection, by
appointment, during normal business
hours at the U.S. Fish and Wildlife
Service, Lloyd 500 Building, 500 N.E.
Multnomah Street, Suite 1692, Portland,
Oregon 97232.

FOR FURTHER INFORMATION CONTACT:
Mr. Wayne S. White, Chief, Division of
Endangered Species, at the above
address (503/231-6131 or FTS 429-6131).

SUPPLEMENTARY INFORMATION:

Background

The earliest known collection of
Serianthes nelsonii was that made on
Guam by Alfred Marche, who
botanically explored the Mariana
Islands in the late 1880's. This material
remained unstudied until 1947, when
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F.R. Fosberg and M.-H. Sachet reported
on it (Fosberg and Sachet 1857). In early
1918, Peter Nelson, of the Guam
Experimental Station, received the first
grant awarded from the Charles Budd
Robinson, Jr., Memorial Fund of the New
York Botanical Garden. This grant of 50
dollars was to assist him in field work
on Guam. As stipulated by the grant, the
first set of his collections was submitted
to Elmer Merrill, a botanist at the
Bureau of Science, Manila, to be
identified. Merrill recognized the plant
as new to science and in 1919 described
it, naming it in Nelson's honor. The tree
subsequently was discovered on Rota
by R. Kanehira in the 1930's. It is
believed to be endemic to those two
islands,

There are two common names for the
tree. On Guam it is called hayun lagu,
which translates as "north wood.” On
Rota it is known as tronkon guafi
(sometimes spelled trongkon) which
means "fire tree.”

Serianthes nelsonii is a large tree
reaching a height of 60 feet or more and
a trunk diameter of nearly six feet. The
younger parts of the tree, the
inflorescence, and the fruits are covered
with rusty-brown hairs. The leaves are
about ten inches long, doubly pinnate,
and with 20 to 30 pairs of small, dark-
green leaflets on each pinna. The
flowers are shaped like small brushes,
the petals nearly an inch long, pale
greenish-white; the filaments extend
about twice that length beyond the
petals, and are white at the base, pink to
maroon for most of their length, and
tipped with a yellow anther. The fruit is
a hard, dry pod, about 5 inches long by 1
inch wide, densely covered with rusty-
brown hair.

It is not known if the tree was ever
very common; however, large portions
of native habitat on Guam and Rota
have been destroyed by human
activities, such as the recent clearing of
native vegetation adjacent to one of the
populations of this species on Rota. On
Guam, trees are thought to have been
destroyed in the past during land
clearing on Andersen Air Force Base.
Today, 65 individuals are estimated to
be extant in the wild, all but one from
Rota. The Guam tree is on Andersen Air
Force Base and the Rota trees are on
private and local government lands.

On December 14, 1981, Paul M. Calvo,
then Governor of Guam, petitioned the
Service to list Serianthes nelsonii as an
endangered species. Subsequently, on
February 15, 1983, the Service published
a “Notice of findings on certain petitions
and review of status” in the Federal
Register (48 FR 6752), which included
this species.

On November 28, 1983 (48 FR 53640),
the Service published a supplementary
notice of plant species under review for
listing as endangered or threatened. S.
nelsonii was included in that notice as a
category-1 candidate, indicating that the
Service then had sufficient information
to propose listing it. On October 13,
1983, and again on October 12, 1984, the
Service found that listing of the species
was warranted, but precluded by other
pending proposals, in accord with
section 4(b)(3)(B)(iii) of the Endangered
Species Act of 1973, as amended (Act).
On October 25, 1985, the Service
published a proposed rule in the Federal
Register (50 FR 43423) based on
information summarized in a detailed
status report prepared by the Service
(Herbst 1984). The Service now
determines Serianthes nelsonii to be an
endangered species with the publication
of this final rule.

Summary of Comments and
Recommendations

In the October 25, 1985, proposed rule
(50 FR 43423) and associated
notifications, all interested parties were
requested to submit factual reports or
information that might contribute to the
development of a final rule. Appropriate
Territorial and Commonwealth agencies
and governments, Federal agencies,
scientific organizations, and other
interested parties were contacted and
requested to comment. A newspaper
notice was published in the Pacific
Daily News on November 23, 1985,
which invited general public comment.
Eight letters of comment were received,
including those from the Governor of the
Commonwealth of the Northern Mariana
Islands, the Director of the Guam
Department of Agriculture, the Director
of the Waimea Arboretum and Botanical
Garden, three other Federal agencies,
and two individuals. All comments
received have been considered in
formulating this final rule.

All letters of comment strongly
supported the listing of Serianthes
nelsonii as an endangered species.
Many of the letters contained additional
information updating the data presented
in the proposed rule. When appropriate,
this information has been incorporated
into this final rule.

Summary of Factors Affecting the
Species

After a thorough review and
consideration of all information
available, the Service has determined
that Serianthes nelsonii should be
classified as an endangered species.
Procedures found at section 4(a)(1) of
the Endangered Species Act (16 U.S.C
1531 et seq.) and regulations (50 CFR

Part 424) promulgated to implement the
listing provisions of the Act were
followed. A species may be determined
to be an endangered or threatened
species due to one or more of the five
factors described in section 4(a)(1).
These factors and their application to
Serianthes nelsonii Merr. (hayun lagu,
tronkon guafi) are as follows:

A. The present or threatened
destruction, modification, or curtailment
of its habitat or range. Large portions of
native habitat on Guam and Rota have
been degraded or destroyed as a result
of human activities. It is not known if
this species was ever common, but
undoubtedly it existed in greater
numbers than it does today. Some of the
early Nelson specimens appear to have
been collected in areas now on
Andersen Air Force Base, since cleared
for buildings and other facilities.
Another tree is known to have been
inadvertently destroyed during land
clearing on the base. Recent clearing of
land on Rota for agricultural purposes
has destroyed the limestone forest
vegetation adjacent to one of the
Serianthes populations on that island,
Some of the trees are visible from the
agricultural land.

B. Overutilization for commercial,
recreational, scientific, or educational
purposes. Not known to be a problem.
However, during Japanese occupation of
the Northern Mariana Islands, many
large trees were harvested. If Serianthes
were present in the harvested areas,
they probably were cut.

C. Disease or predation. Seedlings
that have been transplanted from the
wild into forest nursery plots have been
very susceptible to mealy bug and scale
insect damage. Although it is not known
whether these insects affect plants in
the wild, this may occur. Wild
specimens are infested with an
unidentified seed-boring insect, resulting
in the destruction of much of their seed
crop. A recent death of a tree on Guam
is believed to have been at least partly
due to termite infestation. At least three
trees have produced seedlings, but, as
no (Guam) or few (Rota) seedlings taller
than 8 inches have been seen, it is
believed that they are eaten by the
introduced deer (Guam, Rota) and
perhaps by wild pigs (Guam).

D. The inadequacy of existing
regulatory mechanisms. Serianthes
nelsonii was placed on the Guam
Endangered Species List on September
24, 1981, and is thereby protected by the
Endangered Species Act of Guam (Pub.
L. 15-36), which prohibits trade in and
import, export, and taking of listed
species. Listing as endangered by the
Federal Government under the

B e s i ~
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Endangered Species Act of 1973, as
amended, provides additional protection
through section 7 (interagency
cooperation) and section 9
(prohibitions). Such action also
facilitates cooperative efforts by the
Service with the Government of Guam
to protect the species and enhance its
recovery (under section 8), The
Commonwealth recognizes S. nelsonii
as endangered, but has no protective
regulations that apply to endangered
plants. Nevertheless, the
Commonwealth Government has
indicated, in a letter of comment, its
intention of working towards this
species’ conservation. In the
Commonwealth, the U.S. Endangered
Species Act also applies; however, a
cooperative agreement under section 6
of the Act has not been completed.

E. Other natural or manmade factors
affecting its continued existence.
Typhoons are common in Micronesia. At
least two of the few remaining trees
have been damaged by the high winds
of typhoons. The extremely small
number of extant individuals coupled
with a lack of seedlings contributes to
this species’ vulnerability. A single
event such as a fire, a storm, or a
natural fluctuation in the number of
individuals could cause the demise of a
significant percentage of the remaining
members of the species.

The Service has carefully assessed the
best scientific and commercial
information available regarding the past,
present, and future threats faced by this
species in determining to make this rule
final. Based on this evaluation, the -
preferred action is to list Serianthes
nelsonii as endangered. Endangered
status reflects the destruction of native
habitat that has occurred, the real and
potential threats faced by the species
and the low number of individuals
extant. See the following “Critical
Habitat" section for a discussion of why
critical habitat is not being designated
at this time.

Critical Habitat

Section 4(a)(3) of the Act, as amended,
requires that to the maximum extent
prudent and determinable, the Secretary
designate critical habitat at the time a
species is determined to be endangered
or threatened. The Service finds that
designation of critical habitat is not
prudent for this species at this time.
Such a determination would result in no
known benefit to the species. The
remaining mature tree known from
Guam is on Federal property, where no
current or known future activity by the
U.S. Air Force would adversely affect it.
Should any potential adverse effects
develop, the involved agencies could be

informed by means other than a critical
habitat determination. In addition,
publication of detailed range
information for such an easily
identifiable species that occurs in such
small numbers would expose it to
potential vandalism, Therefore, it would
not be prudent to determine critical
habitat for Serianthes nelsonii at this
time.

Available Conservation Measures

Conservation measures provided to
species listed as endangered or
threatened under the Endangered
Species Act include recognition,
recovery actions, requirements for
Federal protection, and prohibitions
against certain practices. Recognition
through listing encourages and results in
conservation actions by Federal,
Territorial, Commonwealth, and private
agencies, groups, and individuals. The
Endangered Species Act provides for
possible land acquisition and
cooperation with the States (including
territories and commonwealths) and
requires that recovery actions be carried
out for all listed species. Such actions
are initiated by the Service following
listing. The protection required of
Federal agencies and the prohibitions
against taking are discussed, in part,
below.

Section 7(a) of the Act, as amended,
requires Federal agencies to evaluate
their actions with respect to any species
that is proposed or listed as endangered
or threatened and with respect to its
critical habitat if any is being
designated. Regulations implementing
this interagency cooperation provision
of the Act are codified at 50 CFR Part
402. Section 7(a)(2) requires Federal
agencies to ensure that activities they
authorize, fund, or carry out are not
likely to jeopardize the continued
existence of a listed species or to
destroy or adversely modify its critical
habitat. If a Federal action may affect a
listed species or its critical habitat, the
responsible Federal agency must enter
into formal consultation with the
Service. The extant plant of Serianthes
nelsonii on Guam is on Andersen Air
Force Base. As the species is now listed
as endangered, the Air Force is required
to enter into consultation with the
Service before undertaking or permitting
any action that may affect the plant.

The Act and its implementing
regulations found at 50 CFR 17.61, 17.62,
and 17.63 set forth a series of general
trade prohibitions and exceptions that
apply to all endangered plants. All trade
prohibitions of section 9(a)(2) of the Act,
implemented by 50 CFR 17.61, apply.
These prohibitions, in part, make it
illegal for any person subject to the

jurisdiction of the United States to
import or export this species, transport
it in interstate or foreign commerce in
the course of a commercial activity, sell
it or offer it for sale in interstate or
foreign commerce, or remove it from an
area under Federal jurisdiction and
reduce it to possession. Certain
exceptions can apply to agents of the
Service and Territorial or
Commonwealth conservation agencies.
The Act and 50 CFR 17.62 and 17.63 also
provide for the issuance of permits to
carry out otherwise prohibited activities
involving endangered species under
certain circumstances. Requests for
trade permits for scientific purposes and
for enhancing the propagation of the
species, allowed under § 17.62, may
result if an artificial propagation plan is
pursued. Otherwise it is anticipated that
few trade permits would ever be sought
or issued since the species is not
common in cultivation or in the wild.
Requests for copies of the regulations on
plants and inquiries regarding them may
be addressed to the Federal Wildlife
Permit Office, U.S. Fish and Wildlife
Service, Washington, DC 20240 (703/
234-1903).

National Environmental Policy Act

The Fish and Wildlife Service has
determined that an Environmental
Assessment, as defined under the
authority of the National Environmental
Policy Act of 1969, need not be prepared
in connection with regulations adopted
pursuant to section 4(a) of the
Endangered Species Act of 1973, as
amended. A notice outlining the
Service's reasons for this determination
was published in the Federal Register on
October 25, 1983 (48 FR 49244).
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Regulation Promulgation 1. The authority citation for Part 17 the family Fabaceae, to the List of
continues to read as follows: Endangered and Threatened Plants:
PART 17—{AMENDED] Authority: Pub. L. 93-205, 87 Stat. 884 Pub. ¢4 45 Endangered and threatened
5 L. 94-359, 90 Stal, 811; Pub. L. 95-632, 92 Stat. ; 9
Accordingly, Part 17, Subchapter B of 3751 Pub. L. 96-150, 93 Stat, 1225; Pub. L. 97 plants.
Chapter I, Title 50 of the Code of Federal AT : e i Ll G S S g S
5 Pl St ded i 304, 96 Stat. 1411 (18 U.S.C. 1531 ef seq.).
a ns, - .o
b:lgouw‘ g A 2. Amend § 17.12(h) by adding the (h)
) following, in alphabetical order under
Species . Critical Special
S e o Historic range Status When listed fabial (g
FABACEAE—PEA FaMILY
S hes nelsoni HuyunLa;u(Guam) Tronkon s;\mﬁ (Rota) ... Western Pacific Ocean: U.SA. (Guam, 257 NA NA

Rota),

Dated: January 31, 1987,
P. Daniel Smith,

Deputy Assistant Secretary for Fish and
Wildlife and Parks.

[FR Doc. 87-3312 Filed 2-17-87; 8:45 am|
BILLING CODE 4310-55-M

- ———

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 663
[Docket No. 61111-7018]

Pacific Coast Groundfish Fishery

AGENCY: National Marine Fisheries
Service (NMFS), NOAA, Commerce,

ACTION: Final rule.

SUMMARY: NOAA issues this final rule
to implement amendment 2
(amendment) to the Pacific Coast
Groundfish Fishery Management Plan
(FMP) which governs domestic and
foreign fishing for groundfish in the
exclusive economic zone off the coasts
of Washington, Oregon, and California.
The amendment (1) eliminates the
special quota for sablefish in Monterey
Bay; (2) provides a process for changing
gear requirements without amending the
FMP; and {3) imposes consistent,
coastwide marking requirements on
fixed gear. The intended effect is to
make management of the groundfish
resource more responsive and efficient
in achieving the objectives of the FMP,
EFFECTIVE DATES: 0001 hours local time,
March 15, 1987, except for § 663.26 (c)
and (g) which will be effective at 0001
hours local time on August 1, 1987,

FOR FURTHER INFORMATION CONTACT:
Rolland A. Schmitten, Director,
Northwest Region, National Marine
Fisheries Service, 7600 Sand Point Way
NE, BIN C15700, Seattle, Washington
98115 (phone 206-526-6150); E. Charles

Fullerton, Director, Southwest Region,
National Marine Fisheries Service, 300
South Ferry Steet, Terminal Island,
California 90731 (phone 213-514-6196);
or the Pacific Fishery Management
Council, Metro Center, Suite 420, 2000
SW. First Avenue, Portland, Oregon
97201 (phone 503-221-6352).

Copies of the amendment, combined
with the environmental assessment and
the regulatory impact review/regulatory
flexibility analysis, are available from
the Pacific Fishery Management
Council.

SUPPLEMENTARY INFORMATION:
Regulations implementing the Pacific
Coast Groundfish Fishery Management
Plan (FMP) were published October 5,
1982 (47 FR 43964), and were modified
by regulations implementing amendment
1 to the FMP effective on July 29, 1984
(49 FR 27518). On December 1, 1986,
proposed regulations were published in
the Federal Register (51 FR 43219), with
a request for public comment, to
implement amendment 2 to the FMP as
recommended by the Pacific Fishery
Management Council (Council).

The regulations implementing
amendment 2 to the FMP include:
Deletion of the separate 2,500 metric ton
optimum yield (OY) for sablefish caught
in Monterey Bay, California; addition of
a provision that would allow gear
requirements to be changed, allowing
full public involvement, without a time-
consuming amendment to the FMP; and
imposition of marking requirements for
two types of fixed gear (set net and
commercial vertical hook-and-line gear),
consistent with Federal marking
requirements for other types of fixed
gear.

Comments

One comment was received during the
75-day public comment period of
October 31, 1986, until January 10, 1987.

Comment. The U.S. Coast Guard
disagreed that the framework provision

for making gear changes (Issue 2) would
not affect enforcement procedures or
costs, and requested recognition in the
amendment of the need for analyzing
impacts on enforcement each time a
gear change is proposed.

Response. The framework procedure
in itself has no impact on enforcement.
For actions taken under this procedure
to change gear restrictions, the
framework provision already is
designed to incorporate public review
and analysis of issues relevant to the
proposed action, including enforcement.
Currently, the Council considers
implications for enforcement each time
it reviews a management measure. A
representative of the U.S. Coast Guard
sits on the Council and a special
enforcement advisory committee
consisting of State and Federal
enforcement agents also comments on
all management actions, including those
anticipated under this provision.

Clarification

In approving amendment 2, the
Secretary wishes to clarify the operation
of the framework provision for changing
gear restrictions at § 663.25. Because the
changes which are possible under
amendment 2 cover a wide range,
analyses of biological and
socioeconomic impacts will be
considered at the time a particular
change is proposed under this
framework provision. As a result, the
time required to process a gear change
under this provision will vary depending
on the nature of the action, its impacts
on the fishing industry, the resource, the
environment, the attendant review of
these impacts by interested parties.
Satisfaction of the legal requirements of
other applicable law (e.g. the
Administrative Procedure Act,
Regulatory Flexibility Act, Executive
Order 12291, etc.) for changes to gear
restrictions under this framework will

PSR [ - AP SR I8 - 2 —
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require analysis and public comment
before measures may be implemented
by the Secretary. This appears to be
consistent with the procedures proposed
and the intent of the Council in its
recommendation regarding the gear
modification provision.

Phase-in of Gear Marking Requirements

In order to minimize the economic
impact on the approximately 220
fishermen using set nets and commercial
vertical hook-and-line gear in the Pacific
coast groundfish fishery, the provisions
at § 663.26 (c) and (g) requiring marking
of these gears will not be effective until
August 1, 1987,

Changes to Proposed Rule

Section 663.27(b)(3) was modified to
describe the removal of the text
referring to the geographic description of
the Monterey subarea only so all of
paragraph (b)(3) would not have to be
republished again.

Classification

The Regional Director determined that
the FMP amendment is necessary for the
conservation and management of the
Pacific coast groundfish fishery and that
it is consistent with the Magnuson
Fishery Conservation and Management
Act and other applicable law.

The Council prepared an
environmental assessment for this FMP
amendment and concluded that there
will be no significant impact on the
environment as a result of this rule. A
copy of the environmental assessment is
available from the Council at the
address given above.

The Administrator of NOAA
determined that this rule is not a “major
rule” requiring a regulatory impact
analysis under Executive Order 12291.
The Council prepared a regulatory
impact review for this amendment
which explains the reason for this
determination. A summary was
published at 51 FR 43219. A copy of this
review is available from the Council at
the address listed above.

The General Counsel of the
Department of Commerce certified to
the Chief Counsel for Advocacy of the
Small Business Administration that this
rule will not have a significant economic
impact on a substantial number of small
entities. The regulatory flexibility
analysis which was prepared in
conjunction with the regulatory impact
review states that the total impact of
these proposed regulations is expected
to be beneficial but minor. See the
summary at 51 FR 43219.

This rule does not contain a collection
of information requirement for purposes
of the Paperwork Reduction Act.

The Council determined that this rule
will be implemented in a manner that is
consistent to the maximum extent
practicable with the approved coastal
zone management programs of
Washington, Oregon, and California.
This determination was submitted for
review by the responsible State agencies
under section 307 of the Coastal Zone
Management Act. The State agency of
Oregon agreed with this determination.
Washington and California did not
comment; consequently their
concurrence is presumed.

List of Subjects in 50 CFR Part 663
Fisheries, Fishing.
Dated: February 11, 1987.

Carmen J. Blondin,

Deputy Assistant Administrator for Fisheries
Resource Management, National Marine
Fisheries Service.

PART 663—{AMENDED]

For the reasons set out in the
preamble, 50 CFR Part 663 is amended
as follows:

1. The authority citation for 50 CFR
Part 663 continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

2. The Table of Contents is amended
by removing the title at § 663.25 “Season
[Reserved]” and inserting a new title
“Gear adjustments”.

3. In § 663.23, paragraphs (a) and (b)
are amended by adding the reference,
“§ 663.25" after '663.22" where it occurs
in the first sentence of both paragraphs.

§663.21 [Amended]

4. Section 663.21 is amended by
removing paragraph (a)(2) in its entirety
and redesignating paragraph (a)(3) as
paragraph (a)(2).

5. A new § 663.25 is added to read as
follows:

§ 663.25 Gear adjustments.

(a) Changes to gear restrictions.
Except as otherwise provided by section
305(e) of the Magnuson Act, after
receiving a recommendation and written
report by the Pacific Fishery
Management Council, the Secretary may
publish one or more notices under
§ 663.23 at any time during the year to
change domestic or foreign gear
restrictions if it is determined that the
change is consistent with the objectives
of the FMP and would result in
significant improvements in the
groundfish fishery. Significant
improvements may exist when:

(1) Sustainable landings are
increased;

(2) The value of landings are
increased;

(3) Gear conflicts are reduced;

(4) Fishing efficiency is increased; and

(5) Another condition exists which
promotes achievement of the objectives
of the FMP, which may be based on
consideration of changes in catch
composition, yield per recruit, cost to
the fishing industry, impacts on other
management measures and other
fisheries, and any other relevent
biological or socio-economic
information,

(b) Changes to gear restrictions may
include, but are not limited to,
definitions of legal gear, mesh size
specifications, codend specifications,
marking requirements, and other gear
specifications included in this part, 50
CFR 611.70, and the FMP.

(c) A public hearing will be held
before any determination that a change
to the gear restrictions is consistent with
the objectives of the FMP and would
result in gignificant improvements in the
groundfish fishery, and before
publishing any notice changing gear
restrictions. Implementation of changes
to the gear restrictions will be scheduled
so as to minimize the costs to the fishing
industry, insofar as this is consistent
with achieving the goals of the change.

6. In § 663.26, paragraph (c) is revised
and paragraph (g) is redesignated as
paragraph (h), and a new paragraph (g)
is added to read as follows:

§663.26 Gear restrictions.

- - - - *

(c) Set nets.

(1) Fishing for groundfish with set nets
is prohibited in the fishery management
area north of 38°00’ N. latitude.

(2) Set nets must be marked at the
surface at each terminal end with a pole
and flag, light, radar reflector, and a
buoy displaying clear identification of

the owner.
- - - - -

(8) Commercial vertical hook-and-line
(Portuguese longline). Commercial
vertical hook-and-line gear (Portuguese
longline) must be marked at the surface
with a pole and flag, light, radar
reflector, and a buoy displaying clear
identification of the owner.

» - - . -

§663.27 [Amended)

7. In § 663.27, paragraph (b)(3) is
amended by removing the text from the
first sentence that reads *for that
portion of the Monterey subarea
between 37°00' N. latitude and 36°30’ N.
latitude, or for the fishery management
area as a whole", which follows “of the
OY will be reached"; by removing the
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text from the first sentence that reads
“applicable to the relevant area", which
follows “‘a notice in accordance with the
§ 663.23"; by removing the text from the
second sentence that reads “in the area
to which the trip limit applies (between
37°00° N. latitude and 36°30" N. latitude,
or", which follows "all trawl landings
containing sablefish'’; by removing the
text from the second sentence that reads

“as a whole", which follows “the fishery
management area"; by removing the text
from the third sentence that reads "in
the relevant area", which follows "‘trawl
or fixed gear"; by removing from the
third sentence the word “relevant” in
the last four words that read "in the
relevant area’.

8. In § 663.27, paragraph (b)(3) is
amended by adding to the second

sentence the word "from” between the
text that reads "all trawl landings
containing sablefish" and “the fishery
management area’’; and by adding to the
third sentence the phrase “fishery
management’' before the last word
“area’’.

[FR Doc. 87-3353 Filed 2-12-87; 4:46 pm]
BILLING CODE 3510-22-M
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This section of the FEDERAL REGISTER
contains notices to the public of the
proposed issuance of rules and
regulations. The purpose of these notices
is to give interested persons an
opportunity to participate in the rule
making prior to the adoption of the final
rules.

e—— —

DEPARTMENT OF AGRICULTURE
Farmers Home Administration

7 CFR Parts 1809, 1300, 1902, 1910,
1924, 1941, 1943, 1945, 1951, 1955,
1962, 1965, and 1980

General Revision of Farmer Program
Regulations

AGENCY: Farmers Home Administration,
USDA.

ACTION: Proposed rule; extension of
comment period.

sumMARY: The current 30 day comment
period on the proposed rule that
appeared at pages 1706-1804 in Volume
52 of the Federal Register on January 15,
1987 (FR Doc. 87-582) expires on
February 17, 1987. That proposed rule
would amend Farmers Home
Administration’s regulations to: (1)
Provide for the use of ratios and
standards and a preapplication for
determining the degree of potential loan
risk on insured loans: (2) remove
appraisal regulations from the Code of
Federal Regulations; (3) require each
State to publish unit prices for farm
commodities each year; (4) authorize the
State Director to overturn a favorable
County Committee decision; (5) prohibit
loans for advance payment of cash
leases; (6) require crop insurance; 7)
restrict use of balloon payments; (8)
restrict new loans to previously FmHA
foreclosed borrowers and previous
borrowers whose FmHA debts have
been debt settled unless certain
conditions are met; (9) provide for FO
loans on leasehold interest in Hawaii;
(10} remove obsolete and unfunded loan
program regulations; (11) add more
guidance on what is a nonfarm
enterprise; (12) clarify the EM disaster
designation procedure; (13) require
financial information from all members
of an entity and delete the reference to
principal members; (14) clarify
calculations for an EM actual loss, and

prevent duplication of benefits from
other agencies; (15) protect historic sites
and correct health or safety problems;
(16) add provisions for farm debt
restructure and conservation set aside
conservation easements; (17] redefine a
borrower; (18] clarify the use of the
word character of the word character;
(19) remove obsolete material and make
other necessary clarifications and
editorial changes; (20) further clarify the
use of proceeds from the sale of chattel
security and the release of chattel
security. This document extends the
comment period for that proposed rule
for an additional 30 days to allow
citizens ample time to comment on the
proposed rule.

DATES: Comments on the proposed rule
are being extended for a 30 day period
from February 17, 1987, to March 19,
1987. Comments must be received on or
before March 18, 1987 in order to be
assured of consideration.

ADDRESSES: Submit written comments,
in duplicate, to the Office of the Chief,
Directives and Forms Management
Branch, Farmers Home Administration,
USDA, Room 6348, South Agriculture
Building, 14th and Independence
Avenue, SW., Washington, DC 20250.
All written comments will be available
for public inspection during regular
working hours at the above address. The
collection of information requirements
contained in this rule have been
submitted to OMB for review under
section 3504(h) of the Paperwork
Reduction Act of 1980. Submit comments
to the Office of Information and
Regulatory Affairs, Office of
Management and Budget, Attention:
Desk Officer for the Farmers Home
Administration, Washington, DC 20503.
FOR FURTHER INFORMATION CONTACT:
William Krause, Director, Emergency
Loan Division, Farmers Home
Administration, USDA, Room 5420,
Washington, DC 20250, Telephone: (202)
382-1632.

Dated: February 13, 1987,
Kathleen W. Lawrencs,
Acting Under Secretary for Small Community
and Rural Development.
[FR Doc. 87-3557 Filed 2-17-87; 9:24 am]
BILLING CODE 2410-07-M

DEPARTMENT OF JUSTICE

Immigration and Naturalization
Service

8 CFR Part 207

Admission of Refugees
AGENCY: Immigration and Naturalization
Service, Justice.

ACTION: Extension of comment period
for notice of proposed rulemaking.

SUMMARY: The Service has extended
from February 10, 1987, to March 3, 1987,
the deadline for submitting comments in
response to requests received from the
public. The Amendments the Service
proposed were published on December
12, 1986 at 51 FR 44795,

DATE: Comments are now due on or
before March 3, 1987.

ADDRESS: Please submit written
comments in duplicate to the Director,
Policy Directives and Instructions,
Immigration and Naturalization Service,
Room 2011, 425 I Street, NW.,
Washington, DC 20538.

FOR FURTHER INFORMATION CONTACT:
Daniel Solis, Immigration Inspector,
Office of Refugee, Asylum and Parole,
Immigration and Naturalization Service,
425 Eye Street, NW., Washington, DC
20536, Telephone: (202) 633-5463.

SUPPLEMENTARY INFORMATION: The
Service has extended the deadline for
submitting written comments from
February 10, 1987, to March 3, 1987, to
allow the public additional opportunity
to comment on proposed amendments
published on December 12, 1986, at FR
44795.

suMmaRry: The proposed rule would
modify the procedure to be used in
determining eligibility to be considered
for refugee admission under section 207
of the Immigration and Nationality Act,
as amended by the Refugee Act of 1980.
The modification would require that
applicants eligible for immigrant visas
under the preference classes established
in subsection 203(a) of the Act and for
whom a visa number would be available
within one year not be admitted as
refugees unless it is in the public
interest.
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Dated: February 10, 1987,
Richard E. Norton,
Associate Commissioner, Examinations,
Immigration and Naturalization Service.
[FR Doc. 87-3288 Filed 2-17-87; 8:45 am]
BILLING CODE 4410-10-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39
[Docket No. 86-CE-09-AD]

Airworthiness Directives; Beech
Models 1900 and 1900C Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of Proposed Rulemaking
(NPRM).

suMMARY: This Notice proposes to
revise Airworthiness Directive (AD) 85~
21-07, Amendment 39-5295, published in
the Federal Register on May 2, 1986 (51
FR 16294), applicable to Beech Model
1900/1900C airplanes. The AD requires
that in-service airplanes be operated in
accordance with revised Pilot's
Operating Handbook and FAA-
Approved Airplane Flight Manual
(POH/AFM) material which reflects the
performance achieved by production
airplanes. Subsequent to the issuance of
AD 85-21-07, the manufacturer
developed a kit that enables the in-
service airplanes to achieve the
performance as published in the original
POH/AFM. The proposed revision to
AD 85-21-07 would limit the
applicability of AD 85-21-07 to those
airplanes which have not been modified
by the installation of the kit.

DATES: Comments must be received on
or before April 8, 1987.

ADDRESSES: Beech Letter 52-85-1948
dated October 21, 1985, applicable to
this AD may be obtained from Mr. Lou
Gollin, Beech Aircraft Service
Engineering, Department 52, P.O. Box 85,
Wichita, Kansas 67201; or the Rules
Docket at the address below. Send
comments on the proposal in duplicate
to Federal Aviation Administration,
Central Region, Office of the Regional
Counsel, Attention: Rules Docket No.
86-CE-09-AD, Room 1558, 601 East 12th
Street, Kansas City, Missouri 641086.
Comments may be inspected at this
location between 8 a.m. and 4 p.m.,
Monday through Friday, holidays
excepted.

FOR FURTHER INFORMATION CONTACT:
Mr. Carlos Blacklock, ACE-160W,
Wichita Aircraft Certification Office,
Federal Aviation Administration, 1801

Airport Road, Room 100, Wichita,
Kansas 67209; Telephone (316) 946-4433.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views or arguments as
they may desire. Communications
should identify the regulatory docket or
notice number and be submitted in
duplicate to the address specified
above. All communications received on
or before the closing date for comments
specified above will be considered by
the Director before taking action on the
proposed rule. The proposals contained
in this notice may be changed in the
light of comments received. Comments
are specifically invited on the overall
regulatory, economic, environmental
and energy aspects of the proposed rule.
All comments submitted will be
available both before and after the
closing date for comments in the Rules
Docket for examination by interested
persons. A report summarizing each
FAA public contact concerned with the
substance of this proposal will be filed
in the Rules Docket.

Availability of NPRMs

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, Central
Region, Office of the Regional Counsel,
Attention: Rules Docket No. 86-CE-09~
AD, Room 1558, 601 East 12th Street,
Kansas City, Missouri 64106.

Discussion

Airworthiness Directive 85-21-07,
Amendment 39-5295, published in the
Federal Register on May 2, 1986 (51 FR
16294), applicable to Beech Model 1900,
requires a revision to the Pilot's
Operating Handbook and FAA -
Approved Airplane Flight Manual
(POH/AFM) to permit the airplane to
achieve the requirements of FAR 135
Appendix A, paragraph 6(B)(2).
Subsequent to that publication, Beech
has developed modifications which
improve the one-engine inoperative
climb performance of Models 1900 and
1900C airplanes. Those modifications
are defined by Beech Kit Part Number
(P/N) 11440131 S. The FAA has
determined that the improvement in
one-engine-inoperative climb
performance for airplanes fitted with Kit
P/N 114-4013-1 S is adequate to ensure
that production airplanes so modified
can achieve the levels of performance
set forth in the basic POH/AFM P/N
114-590021-3. Accordingly, the
additional operating restrictions set

forth in interim addendum to POH/AFM
P/N 114-590021-03 dated October 21,
1985, and made mandatory by AD 85—
21-07 are not warranted for those
airplanes which have been modified by
the installation of Kit P/N 114-4013-1 S.

Beginning with Beech Model 1900,
Serial UA—4, and 1900C, Serials UB-61,
UC-1 and UD-1, the basic design
criteria was revised so that the
components of Kit P/N 114-4013-1 S will
be installed during the initial
manufacturing process. For this reason,
the provisions of this AD are revised to
limit the applicability of airplanes to
those manufactured prior to the above
serials. Certain of the Beech Models
1900, Serials UA-1 through UA-3, and
1900C, Serials UB-1 through UB-60, will
have Kit P/N 114-4013-1 S fitted during
production. In addition, Beech has
announced plans to retrofit in-gervice
airplanes in the field. The revision
therefore defines the AD as applicable
only to specified serial-numbered
airplanes, and identifies the Kit P/N
114-4013-1 S as an alternate means of
compliance, and sets forth a procedure
to be followed in recording compliance
with this AD for those airplanes
modified by Kit P/N 114-4013-1 S in the
field. The kit relieves operators from
applying the additional weight, altitude
and temperature restrictions imposed by
the interim addendum.

The FAA has determined there are
approximately 83 airplanes affected by
the proposed AD. Beech Aircraft
Corporation is furnishing and installing
the kits at no cost to the operators and
owners; therefore, this action would not
impose an adverse economic impact on
the owners.

Therefore, I certify that this action (1)
is not a “major rule" under the
provisions of Executive Order 12291; (2)
is not a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 28, 1979); and (3) if
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
A copy of the draft regulatory
evaluation prepared for this action has
been placed in the public docket. A copy
of it may be obtained by contacting the
Rules Docket at the location provided
under the caption “ADDRESSES".

List of Subjects in 14 CFR Part 39

Air transportation, Aviation safety,
Aircraft, Safety.

The Proposed Amendment
PART 39—[AMENDED]

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration

v

[e——— -
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proposes to amend § 39.13 of Part 39 of
the FAR as follows:

1. The authority citation for Part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a}, 1421 and 1423
49 U.S.C. 108(g) (Revised, Pub. L. 97-449,
January 12, 1983); and 14 CFR 11.89.

§39.13 [Amended]

2. By revising AD 85-21-07,
Amendment 39-5295, as follows:
Revise the applicability statement to
read as follows:

“Beech: Applies to Models 1900 {Serial
Numbers UA-1 through UA-3) and 1900C
[Serial Numbers UB-1 through UB-60)
airplanes certificated in any category.”

Revise paragraph (d) to read as follows:

“(d) The requirements of paragraphs (a),
(b), and (¢) do not apply to airplanes which
have installed Beech Kit Part Number (P/| N)
114-4013-1 S. Airplanes with this kit installed
may operate in accordance with the
limitations and procedures shown in Beech
Model 1800/1900C Pilots’s Operating
Handbook and FAA-Approved Airplane
Flight Manual (POH/AFM), P/N 114-590021-
3%

Add paragraph (e):

“(e) An equivalent means of compliance
with this AD, if used, must be approved by
the Manager, Wichita Aircraft Certification
Office, FAA, 1801 Airport Road, Wichita,
Kansas 67209; Telephone (316) 946-4400.

All persons affected by this directive
may obtain copies of the documents
referred to herein upon request to Mr.
Lou Gollin, Beech Aircraft Service
Engineering, Department 52, P.O. Box 85,
Wichita, Kansas 67201; or FAA, Office
of the Regional Counsel, Room 1558, 601
East 12th Street, Kansas City, Missouri
64106."

Issued in Kansas City, Missouri, on
February 5, 1987.

Jerold M. Chavkin,

Acting Director, Central Region.

[FR Doc. 87-3263 Filed 2-17-87; 8:45 am|
BILLING CODE 4910-13-M

14 CFR Part 39
[Docket No. 87-CE-03-AD)

Airworthiness Directives: Mitsubishi
Heavy Industries, Ltd., Models MU-2B-
25, MU-2B~26 and MU-2B-35 Alrplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of Proposed Rulemaking
(NPRM).

SUMMARY: This Notice proposes ta

adopt a new Airworthiness Directive
(AD), applicable to certain Mitsubishi
Heavy Industries, Ltd., (MHI) Models
MU-2B-25, -26, and -35 airplanes,

which would require inspections, repairs

as necessary and removal of shield
jumper wires that together form a
ground circuit that parallels the
generator ground cable. This proposed
action is prompted by the report of one
shield jumper that burned from
overcurrent. The actions proposed by
this AD would preclude the possibility
of an electrical fire.

DATES: Comments must be received on
or before April 21, 1987.

ADDRESSES: MHI MU-2 Service Bulletin
(S/B) No. 201 dated December 27, 1985,
and Amendment dated April 25, 1986,
applicable to this AD, may be obtained
from Mitsubishi Heavy Industries, Ltd.,
10, Oye-Cho, Minato-ku, Nagoya, Japan;
or Beech Aircraft Corporation (Licensee
to Mitsubishi Heavy Industries, Ltd.),
9709 East Central, P.O. Box 85, Wichita,
Kansas 67201; or the Rules Docket at the
address below. Send comments on the
proposal in duplicate to Federal
Aviation Administration, Central
Region, Office of Regional Counsel,
Attention: Rules Docket No. 87-CE-03-
AD, Room 1558, 601 East 12th Street,
Kansas City, Missouri 64106. Comments
may be inspected at this location
between 8:00 a.m. and 4:00 p.m., Monday
through Friday, holidays excepted.

FOR FURTHER INFORMATION CONTACT:
Mr. Herb Peters, Aerospace Engineer,
Western Aircraft Certification Office,
Systems & Equipment Section, ANM-
173W, Federal Aviation Administration,
P.O. Box 92007, Worldway Postal
Center, Los Angeles, California 90008~
2007; Telephone (213) 297-1367.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the regulatory docket or
notice number and be submitted in
duplicate to the address specified
above. All communications received on
or before the closing date for comments
specified above will be considered by
the Director before taking action on the
proposed rule. The proposal contained
in this notice may be changed in the
light of comments received. Comments
are specifically invited on the overall
regulatory, economic, environmental,
and energy aspects of the proposed rule.
All comments submitted will be
available both before and after the
closing date for comments in the Rules
Docket for examination by interested
persons. A report summarizing each
FAA /public contact concerned with the
substance of this proposal will be filed
in the Rules Docket.

Availability of NPRMs

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, Central
Region, Office of the Regional Counsel,
Attention: Airworthiness Rules Docket
No. 87-CE-03-AD, Room 1558, 801 East
12th Street, Kansas City, Missouri 64106.

Discussion

Some Mitsubishi Models MU-2B-25, —
28, and -35 airplanes, as defined in MU-
2 S/B No. 201, have shield jumpers in
series with generator shields forming an
unwanted ground circuit paralleling the
normal large gauge generator ground
cable. The shield circuits use small
gauge shield jumpers at each connector
terminator and at each ground
termination. On one aircraft, during a
routine inspection, with no reported
problem, shield jumper wire K56A20
connected to generator terminal “E” was
found burned. The cause was
determined to be false grounding to
generator terminal “E". As a result, MHI
has issued MU-2 S/B No. 201 dated
December 27, 1985, with Amendment
dated April 25, 1988, which indicates
inspections, repairs and modification
which will correct the problem circuit.
The JCAB, who has responsibility and
authority to maintain the continuing
airworthiness of these airplanes in
Japan, has classified this MHI Service
Bulletin, as amended, and the actions
recommend therein by the manufacturer
as mandatory to assure continued
airworthiness of the affected airplanes.
Mitsubishi Aircraft International (U.S.
built) airplanes are not affected.

On airplanes operated under Japanese
registration, this action has the same
effect as an AD on airplanes certificated
for operation in the United States. The
FAA relies upon the certification of the
JCAB combined with FAA review of
pertinent documentation in finding
compliance of the design of these
airplanes with the applicable United
States airworthiness requirements and
the airworthiness conformity of products
of this type design certificated for
operation in the United States. The FAA
has examined the available information
related to the issuance of the
aforementioned service bulletin and the
mandatory classification by the JCAB.
Based on the foregoing, the FAA
believes that the condition addressed by
MHI MU-2 S/B No. 201 dated December
27,1985, with Amendment dated April
25, 1986, is an unsafe condition that may
exist on other products of this type
design, certificated for operation in the
United States.
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Consequently, the proposed AD
applicable to Models MU-2B-25, -26,
and -35 airplanes would require
accomplishment of the inspections,
repairs and modifications to the wiring
as described in the aforementioned S/B.

The FAA has determined there are
approximately 123 airplanes affected by
the proposed AD. The cost of inspecting,
repairing, and modifying the wiring in
accordance with the proposed AD is
estimated to be $160 per airplane. The
total cost is estimated to be $19,680 to
the private sector.

The cost of compliance with the
proposed AD is so small ($160 per
airplane) that the expense of compliance
will not be a significant financial impact
on any small entities operating these
airplanes.

Therefore, I certify that this action (1)
is not a “major rule" under Executive
Order 12291; (2) is not a "significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) if promulgated, will not
have a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation has been prepared
for this action and has been placed in
the public docket. A copy of it may be
obtained by contacting the Rules Docket
at the location provided under the
caption “ADDRESSES."”

List of Subjects in 14 CFR Part 39

Air transportation, Aviation safety,
Aircraft, Safety.

The Proposed Amendment

PART 39—{AMENDED]

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
proposes to amend § 39.13 of Part 39 of
the Federal Aviation Regulations as
follows:

1. The authority citation for Part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C. 106(g) (Revised Pub. L. 97449,
January 12, 1983); and 14 CFR 11.89.

§39.13 [Amended]
2. By adding the following new AD:

Mitsubishi Heavy Industries, Ltd. (MHI)
Applies to MHI Models MU-2B-25,
MU-2B-26, and MU-2B-35 (Serial
Numbers 264 through 312, 314 through
320, 586 through 651 and 653) airplanes
certificated in any category.

Compliance

Required within the next 100 hours time-in-
service (TIS) after the effective date of this
AD, unless already accomplished.

To prevent burning of generator shield

jumper wires, accomplish the following:

(a) Inspect, repair (as necessary), and
modify the generator circuit shield jumper
wires in accordance with instructions
contained in paragraphs 1. and 2. of the
“Instructions" portion of MHI MU-2 Service
Bulletin (S/B) No. 201 dated December 27,
1985, as amended April 25, 1986,

(b) Aircraft may be flown in accordance
with FAR 21.197 to a location where the AD
may be accomplished.

(c) An equivalent means of compliance
with this AD may be used if approved by the
Manager, Western Aircraft Certification
Office, ANM-170W, Federal Aviation
Administration, P.O. Box 92007, Worldway
Postal Center, Los Angeles, California 90009
2007.

All persons affected by this directive
may obtain copies of the documents
referred to herein upon request to
Mitsubishi Heavy Industries, Ltd., 10,
Oye-Cho, Minato-ku, Nagoya, Japan; or
Beech Aircraft Corporation, 9709 East
Central, P.O. Box 85, Wichita, Kansas
67201; or FAA, Office of the Regional
Counsel, Room 1558, 601 East 12th
Street, Kansas City, Missouri 64106.

Issued in Kansas City, Missouri, on
February 5, 1987.

Jerold M. Chavkin,

Acting Director, Central Region.

[FR Doc. 87-3264 Filed 2-17-87; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 71
[Airspace Docket No. 86-ANM~28]

Proposed Alteration of Laramie,
Wyoming, Control Zone

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This notice proposes to
change the Laramie, Wyoming, Control
Zone from full-time to part-time. A
temporary reduction in personnel
staffing of the Laramie Flight Service
Station has resulted in weather
observations not being available 24
hours a day.

DATES: Comments must be received on
or before March 25, 1987.

ADDRESSES: Send comments on the
proposal to: Manager, Airspace &
System Management Branch, ANM-530,
Federal Aviation Administration,
Docket No. 86-ANM-~28, 17900 Pacific
Highway South, C-68966, Seattle,
Washington 98168,

The official docket may be examined
in the Office of Regional Counsel at the
same address.

An informal docket may also be
examined during normal business hours
at the address listed above.

FOR FURTHER INFORMATION CONTACT:
Robert L. Brown, ANM-534, Federal

Aviation Administration, Docket No. 86—
ANM-28, 17900 Pacific Highway South,
C-68966, Seattle, Washington 98168,
Telephone: (206) 431-2534.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, economic, environmental,
and energy aspects of the proposal,
Communications should identify the
airspace docket and be submitted to the
address listed above. Commenters
wishing the FAA to acknowledge receipt
of their comments on this notice must
submit with those comments a self-
addressed, stamped postcard on which
the following statement is made:
“Comments to Airspace Docket No. 86-
ANM-28". The postcard will be date/
time stamped and returned to the
commenter. All communications
received before the specified closing
date for comments will be considered
before taking any action on the
proposed rule. The proposal contained
in this notice may be changed in the
light of comments received. All
comments submitted will be available
for examination at the address listed
above both before and after the closing
date for comments. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of NPRM’s

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, Airspace &
System Management Branch, 17900
Pacific Highway South, C-68966, Seattle,
Washington, 98168. Communications
must identify the notice number of this
NPRM. Persons interested in being
placed on a mailing list for future
NPRM's should also request a copv of
Advisory Circular 11-2 which describes
the application procedure.

The Proposal

The FAA is considering an
amendment to § 71.171 of Part 71 of the
Federal Aviation Regulations (14 CFR
Part 71) to change the status of the
Laramie, Wyoming, Control Zone from

—y pa o |
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full-time to part-time. A temporary
reduction in personnel staffing of the
Laramie Flight Service Station has
resulted in weather observations not
being available 24 hours a day.

Section 71.171 of Part 71 of the Federal
Aviation Regulations was republished in
Handbook 7400.6B dated January 2,
1986.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore—({1) Is not a "“major rule”
under Executive Order 12291; (2) is not a
“significant rule” under DOT Regulatory
Policies and Procedures (44 FR 11034;
Februarv 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. Since this is a routine matter
that will only affect air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71
Aviation safety, Control zones.

The Proposed Amendment

PART 71—[AMENDED]

Accordingly, pursuant to the authority
delegated to me, the Federal Aviation
Administration proposes to amend Part
71 of the Federal Aviation Regulations
(14 CFR Part 71) as follows:

1. The authority citation for Part 71
continues to read as follows:

Authority: 49 U.S.C. 1348(a), 1354(a), 1510;
Executive Order 10854; 49 U.S.C. 106(g)

(Revised Pub. L. 97-449, January 12, 1983); 14
CFR 11.69.

§71.171 [Amended]

2. Section 71.171 is amended as
follows:
Laramie, Wyoming, Control Zone [Amended]

Add “The control zone shall be effective
during the specified dates and times
established in advance by a Notice to
Airmen. The effective date and time will
thereafter be continuously published in the
Airport/Facility Directory.”

Issued in Seattle, Washington, on February
5, 1987,

Temple H. Johnson, Jr.,

Manager, Air Traffic Division, Northwest
Mountain Region,

[FR Doc. 87-3265 Filed 2-17-87; 8:45 am]
BILLING CODE 4910-13-M

OCCUPATIONAL SAFETY AND
HEALTH REVIEW COMMISSION

29 CFR Part 2200

Rules of Procedure; Simplified
Proceedings

AGENCY: Occupational Safety and
Health Review Commission.

ACTION: Proposed rule.

SUMMARY: This document proposes
several amendments to the procedural
rules governing simplified adjudicative
proceedings before the Occupational
Safety and Health Review Commission
and its Administrative Law Judges. The
most significant changes would
strengthen the role of the Commission
when the parties cannot agree on
whether to use simplified proceedings or
conventional proceedings in trying a
case. The Commission’s experience
under its existing procedural rules has
revealed that simplified proceedings are
underutilized, primarily because the
present rules give any party a veto over
the use of simplified proceedings. Under
the proposed rules, the Commission
would decide whether to use simplified
proceedings or conventional
proceedings when the parties cannot
agree. The proposed rules would
therefore result in greater use of
simplified proceedings, while preserving
the right of a party to invoke
conventional proceedings when they are
necessary to assure due process.

DATE: Comments must be submitted on

or before March 20, 1987.

ADDRESS: Comments may be mailed

to—

Earl R. Ohman, Jr., General Counsel,
Occupational Safety and Health
Review Commission, Room 402-A,
1825 K Street, NW., Washington, DC
20006

FOR FURTHER INFORMATION CONTACT:

Earl R. Ohman, Jr., at 202-634-4015.

SUPPLEMENTARY INFORMATION:

Development of the Proposed Rules

Adjudications by the Occupational
Safety and Health Review Commission
and its Administrative Law Judges are
governed by the regulations published at
29 CFR Part 2200—Rules of Procedure.
Conventional proceedings are governed
by Subparts A through G of Part 2200.
Simplified proceedings are governed by
Subpart M. The major differences
between simplified proceedings and
conventional proceedings are the
following: (1) Pleadings generally are not
required or permitted in simplified
proceedings; (2) discovery is generally
not permitted; (3) the Federal Rules of

Evidence do not apply, as they do in
conventional proceedings; and (4)
interlocutory appeals are not permitted.

Appoximately two years ago, the
Chairman of the Commission appointed
a committee to study the Commission's
rules and to recommend changes. The
Commission, however, decided to
consider separately the committee's
recommendations for the rules
governing simplified proceedings and
those governing conventional
proceedings. On June 25, 19886, the
Commission published in the Federal
Register a proposal to adopt a thorough
revision of Subparts A through G of its
Rules of Procedure. 51 FR 23184-23208.
The Commission stated that it was not
then proposing any changes in Subpart
M but that it intended "to review
Subpart M and to propose any needed
changes shortly.” 51 FR 23194. On
September 8, 1986, the Commission
completed its rulemaking procedures on
Subparts A through G by adopting
revised rules. 51 FR 32002-32030. The
Commission then turned its attention to
Subpart M.

Commencing Simplified Proceedings

The most significant changes
proposed in this document relate to the
procedures for commencing simplified
proceedings. Under the present rules,
any party may file a request for
simplified proceedings within ten days
of receiving notice that the case has
been docketed. However, if any other
party objects to the request, the case
automatically continues under
conventional proceedings. The objecting
party is not required to state any reason
for its objection.

The Rules Committee reported that,
where the simplified procedures were
used, they had worked well. The
committee noted, however, that
simplified proceedings were sparingly
used, largely because of widespread use
of the absolute veto the present rules
accord any cbjecting party. The Rules
Committee therefore recommended that
Subpart M be changed to encourage
greater use of simplified proceedings
and to give the Commission and its
Judges “the final word on whether the
rules should be utilized in a particular
case after an election is made by one of
the parties.”

The Decision to Order Simplified
Proceedings or Conventional
Proceedings Under the proposed rules, if
the parties cannot agree on whether to
use simplified proceedings or
conventional proceedings, the Chief
Administrative Law Judge or the Judge
to whom the case is assigned would
make this decision. Therefore, one of the
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key issues to be resolved in this
rulemaking proceeding is the
appropriate test for determining whether
to commence or to discontinue
simplified proceedings when the parties
cannot agree. Proposed paragraphs
(b)(3) and (d) of § 2200.203 and proposed
paragraphs (a) and (b) of § 2200.204
state a single criterion for parties and
judges to apply when a party objects to
simplified proceedings: that simplified
proceedings would, “under the
particular circumstances of the case,"
deny due process. The repeated use of
the phrase "under the particular
circumstances of the case” is deliberate.
It is intended to discourage generalized
objections to simplified proceedings.
That the simplified proceedings rules do
not permit discovery as of right,
dispense with pleadings, forbid
interlocutory review, and make
inapplicable the Federal Rules of
Evidence, does not necessarily mean
that due process will not be afforded.
Pleadings are useful but they are not
generally necessary to due process; the
fair notice of an allegation required by
due process can be given by means
other than pleadings. Formal rules of
admissibility for evidence are desirable,
but due process is not violated by the
mere admission of evidence; due
process is violated when a finding is not
supported by sustantial evidence, not
when evidence that could be excluded is
present in a record. Moreover, the duty
imposed on agencies by section 7(c) of
the Administrative Procedure Act, 5
U.S.C. 556(d), to exclude “irrelevant,
immaterial, or unduly repetitious
evidence" is met by proposed

§ 2200.207(c)(1), which would permit the
exclusion of “irrelevant, unduly
repetitious or unreliable evidence." The
loss of an opportunity to seek
interlocutory review places a party in
the same position as one who has
unsuccessfully sought interlocutory
review: he must choose between
complying with the interlocutory ruling
and complaining later of prejudicial
error, or violating the order and seeking
reversal of any sanction on the ground
that the order is invalid. Finally,
discovery is not ordinarily necessary to
due process. Mister Discount
Stockbrokers, Inc. v. S.E.C., 718 F.2d 875
(7th Cir. 1985). The proposed rules
therefore contemplate that an objection
to simplified proceedings will recite the
specific facts peculiar to the case that
show that simplified proceedings would
deny due process.

Purpose of Subpart M

Paragraph (a) § 2200.200 states that
the simplified proceedings rules have a
dual purpose. The present rule defines

these goals as (1) saving time and
expense and (2) “preserving
fundamental procedural fairness.”
Under the proposed rule, the second
goal would be restated more specifically
as “assuring due process and a hearing
that meets the requirements of the
Administrative Procedure Act, 5 U.S.C.
554."

Application of Subpart M

Section 2200.201 states the criteria for
determining which cases are governed
by Subpart M. Under the present rule, a
case cannot be tried under simplified
proceedings if any party objects to a
request for simplified proceedings.
Under the proposed rule, however, the
Chief Administrative Law Judge or the
Judge to whom the case has been
assigned could overrule a party's
objections and approve a contested
request for simplified proceedings.
Eligibility for Simplified Proceedings

Section 2200.202 identifies certain
cases that are ineligible for simplified
proceedings, and therefore must be tried
under conventional proceedings,
because of the potential complexity of
the legal issues that are presumed to be
involved. Eligibility for simplified
proceedings is determined according to
the standard or statutory provision that
the Secretary has cited in the contested
citation. Under the proposed rule, the
list of ineligible standards would be
reorganized and updated (to reflect the
Secretary’s adoption of new
occupational health standards in
Subpart Z of Part 1910). More
importantly, cases brought under section
5(a)(1), 29 U.S.C. 654(a)(1), the Act's
“general duty clause,” would be made
eligible for simplified proceedings.
Under the present rule, a case cannot be
tried under simplified proceedings if a
violation of section 5(a)(1) is alleged.
However, the Commission believes that
this categorical exclusion of all 5(a)(1)
cases is unwarranted. While some
5(a)(1) cases are extremely complex and
difficult to resolve, others are relatively
simple and well suited to hearing under
simplified proceedings.

Procedures for Commencing Simplified
Proceedings

Section 2200.203 sets forth the
procedures for commencing simplified
proceedings. The Commission proposes
several changes in this section.

Paragraph (a)(2) (When to request}—
Under the present rule, a request for
simplified proceedings must be filed
within 10 days after the notice of
docketing is received. Under the
proposed rule, a later request could be
considered upon a showing of good

cause justifying the late filing. The
present rule appears to be unnecessarily
stringent. In particular, the Commission
is concerned that it may act as a bar to
pro se employers, who are probably
unaware in many instances that they are
required to file a request for simplified
proceedings so soon after the case is
docketed.

Paragraph (a)(3) (How to request}—
Under the present rule, a “simple
statement” that simplified proceedings
are requested is sufficient. Under the
proposed rule, this “simple statement" is
still sufficient, but it must be in writing.

Present paragraphs (a)(4) and (c)(1);
proposed paragraph (b)(4) (When
simplified proceedings go into effect}—
The present rules contain two provisions
that appear to be in conflict. Paragraph
(a)(4) provides that simplified
proceedings “are in effect’” when no
party files a timely objection to a
request for simplified proceedings.
However, paragraph (c)(1) provides for
notice by the Commission that
simplified proceedings are in effect; this
notice is to be issued after the period for
objection has expired, but no objection
has been filed. Under the proposed
rules, the provision at present paragraph
(a)(4) would be deleted. The provision at
present paragraph (c)(1) would be
retained, but renumbered as paragraph
(b)(4).

Paragraph (b)(2) (When to object}—
Under the present rule, an objection
must be filed within 15 days after the
request for simplified proceedings is
served. Under the proposed rule, this
time period would be reduced to 10
days.

Paragraph (b){3) (How to object}—
Under the present rule, the mere
statement by a party that it objects to
simplified proceedings is sufficient. The
party need not even state the basis of its
objection. The Commission proposes to
replace this objection as of right with a
limited right to object on the ground
that, under the particular facts of the
case, simplified proceedings would deny
it due process. The objecting party
would be required to state its objection
and the grounds for it in writing. The
Commission believes that simplified
proceedings will accord due process in
the large majority of cases. Therefore,
the Commission proposes to place the
burden on the objecting party to show
why the proceedings should not be
simplified.

Present paragraphs (b)(4) and (c)(2);
proposed paragraph (d) (Effect of
objection}—Under the present rule, the
filing of a timely objection precludes the
institution of simplified proceedings.
The Commission automatically issues a
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notice that the case will continue under
conventional proceedings. Under the
proposed rules, these two provisions,
currently found at paragraphs (b)(4) and
(c)(2), would be deleted. A new rule,
proposed paragraph (d), would establish
procedures for resolving disputes over
the use of simplified proceedings. The
objecting party would be required to
show that, under the particular
circumstances of the case, it would be
denied due process under simplified
proceedings. If the objecting party meets
its burden, the Judge would order that
the case be conducted under the
conventional rules. Otherwise, the case
would be conducted in accordance with
Subpart M. All parties would be notified
of the Judge's determination, which will
not be subject to interlocutory review.

Proposed paragraph (c) (Statements of
position)—This is also a new rule.
Under this rule, if any party filed an
objection to simplified proceedings,
every other party would have the right
to file a statement of its position in the
dispute.

Present paragraph (d); proposed
paragraph (e) (Filing deadlines}—No
substantive change is proposed.
However, the rule would be
renumbered, and references to other
renumbered rules would be updated.

Discontinuance of Simplified
gs

Section 2200.204 sets forth the
procedures for discontinuing simplified
proceedings after the Judge has ordered
them implemented. The Commission
proposes several changes in this section,
which largely parallel the changes
proposed in the rule on commencing
simplified proceedings. The Commission
proposes to place the same burden on
parties seeking to discontinue simplified
proceedings and parties objecting to
simplified proceedings when they are
first requested. The proposed rules
would formalize the procedures for
discontinuing simplified proceedings.

Under the present rule, a motion to
discontinue may be made at any time
before the commencement of the
hearing. Under the proposed rule, this
motion could not be made less than 30
days before the hearing.

Under the present rule, simplified
proceedings can be discontinued only
upon motion of a party. Under the
proposed rule, a Judge would be able to
discontinue simplified proceedings on
his own motion.

Under the present rule, the motion to
discontinue will be granted if (1) all
parties agree to discontinuance or (2)
“sufficient reason is shown'" for
applying the conventional rules. Under
the proposed rule this second ground

would be changed to conform to the test
for denying a request for simplified
proceedings. The motion to discontinue
would be granted only if the party
seeking discontinuance shows that
application of the conventional rules is
essential to assure due process.

Under the present rule, once a motion
to discontinue is granted, the Judge
determines whether it is necessary for
the parties to file a complaint and
answer; they are not required to do so
unless ordered by the Judge. The
Commission proposes to expand the
Judge's discretionary authority in cases
where simplified proceedings have been
discontinued. Under the proposed rule,
the Judge would be empowered to issue
such orders as are necessary for the
orderly continuation of the case under
the Commission's conventional rules.
This would include, but not be limited
to, the present authority to order the
filing of pleadings.

The Commission also proposes to
provide that all other parties are given 5
days to respond to a motion to
discontinue by stating their positions on
the motion and their reasons.

Filing of Pleadings

No substantive change is proposed in
§ 2200.205. However, references in
paragraph (a) to other renumbered rules
would be updated.

Conference/Hearing

Various miscellaneous amendments
are proposed in § 2200.207.

The Commission proposes to correct
an error in paragraph (b). Present
paragraph (b) refers to § 2200.205.
However, the intended reference is to
§ 2200.206.

Present paragraph (c) provides that
the hearing held during the course of
simplified proceedings shall be in
accordance with 5 U.S.C. 554 (section 5
of the Administrative Procedure Act).
Under the proposed rule, the hearing
would be in accordance with the
Commission's conventional rules on
hearings (Part 2200, Subpart E).
However, proposed § 2200.212 would
create two exceptions to the general
applicability of Subpart E: §§ 2200.71
(Rules of Evidence) and 2200.73
(Interlocutory Review) would not be
applicable to simplified proceedings.

Paragraph (c)(1) grants the Judge the
authority to exclude certain evidence
offered at the hearing. The Commission
proposes to expand this authority.
Under the proposed rule, the Judge
would retain the authority he currently
has to exclude “irrelevant” or “unduly
repetitious" evidence. However, he
would also be granted the authority to
exclude "unreliable"” evidence.

Paragraph (c)(2) requires a party to
give notice that it wishes to present
written arguments in a case using
simplified proceedings. Under the
present rule, this notice must be given to
the Judge during the conferencz/hearing.
Under the proposed rule, the requesting
party would also be required to give this
notice to all other parties during the
conference/hearing,

Post-Hearing Procedures

No substantive change is proposed in
§ 2200.209. However, the Commission
proposes a revision of paragraph (b) to
clarify the present rule. The proposed
rule states that any party may file a
petition for review of the judge's
decision under § 2200.91 and that
Subpart F governs the posthearing
procedures in cases tried under Subpart
M.

Discovery

Section 2200.210 governs discovery in
simplified proceedings. The present rule
makes clear that the Judge determines
whether discovery will be permitted,
and if so, what type of discovery will be
allowed. Under the proposed rule, the
Judge would also have authority to
establish the conditions and the time
limits under which discovery would be
permitted.

Applicability of the Commission's
Conventional Rules

Section 2200.212 establishes which of
the conventional rules in Subparts A
through G are applicable to simplified
proceedings. It includes a list of rules
that are never applicable as well as a
statement that other conventional rules
may be inapplicable if they are
inconsistent with the Subpart M rules.
The Commission proposes several
changes in the list of conventional rules
that are inapplicable. These changes are
necessary as a result of the
Commission’s recent revision of
Subparts A through G.

Discovery rules—The Commission
proposes to add the discovery rules in
Subpart D to the list of inapplicable
rules. Accordingly, discovery in
simplified proceedings would be
governed solely by §2200.210, which
would place the matter fully within the
discretionary power of the Judge. The
only rule in Subpart D that would still
apply to simplified proceedings would
be § 2200.57, which governs the issuance
of subpenas.

Pleadings rules—The Commission
proposes to continue its policy of not
applying the conventional pleading rules
to simplified proceedings. However, the
list of inapplicable rules would be
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revised to reflect the fact that there are
now three rules (§§ 2200.34-2200.36)
rather than only one {former §2200.33)
governing the filing of complaints and
answers in conventional proceedings.

Renumbered rules—The list of
inapplicable rules in § 2200.212 would
be revised to reflect the recent
renumbering of certain conventional
rules.

Rules of evidence—In adopting the
revised rule at § 2200.71, the
Commission made the Federal Rules of
Evidence applicable to conventional
proceedings. The Commission proposes
to retain the provision in present
§ 2200.207(c)(1) that states that the
Federal Rules of Evidence are not
applicable to simplified proceedings.
Therefore, § 2200.71 is added to the list
of Commission rules that are
inapplicable to simplified proceedings.

Rules deleted from the list—The
Commission proposes to delete three
rules from the present list of
inapplicable rules. Thus, these
conventional rules would be made
applicable to simplified proceedings.
The rules are found at § 2200.6
(notification of record address),

§ 2200.39 {filing of statement of
position), and § 2200.41 (failure to obey
rules). In the recent revision of Subparts
A through G, § 2200.41 replaced former
§ 2200.38 (failure to file), which was
inapplicable to simplified proceedings.

List of Subjects in 29 CFR Part 2200

Hearing and appeal procedures,
Administrative practice and procedure.

PART 2200—[AMENDED]

It is proposed to amend Subpart M of
Part 2200 of Chapter XX of Title 29 of
the Code of Federal Regulations as
follows:

1. The authority citation for Part 2200
continues to read as follows:

Authority: 29 U.S.C. 661(g), unless
otherwise noted.

2. Section 2200.200 paragraph (a) is
revised to read as follows:

§ 2200.200 Purpose.

(a) The purpose of this subpart is to
provide simplified procedures for
resolving contests under the
Occupational Safety and Health Act of
1970, so the parties before the
Commission may save time and expense
while assuring due process and a
hearing that meets the requirements of
the Administrative Procedure Act, 5
U.S.C. 554. The rules shall be construed
and applied to accomplish these ends.

3. Section 2200.201 is revised to read
as follows:

§ 2200.201 Application.

The rules in this subpart shall govern
proceedings before an Administrative
Law Judge in a case eligible for
simplified proceedings under § 2200.202
upon the request of a party and, if there
is objection, the approval of the Chief
Administrative Law Judge or such other
judge to whom he has assigned the case.

4. Section 2200.202 is revised to read
as follows:

§ 2200.202 Eligibliity for simplified
proceedings.

A case is eligible for simplified
proceedings unless it concerns an
alleged violation of a standard listed
below:

§ 1910.94
§ 1910.95
§ 1910.96
§ 1910.97
§§ 1910.1000 through 1910.1200
§ 1926.52
§ 1926.53
§ 1926.54
§ 1926.55
§ 1826.57
§ 1926.800(c) and
Any occupational health standard that may
be added to Subpart Z of Part 1910.

(All standards listed are found in title 29
of the Code of Federal Regulations)

5. Section 2200.203 is amended by
revising paragraphs (a)(2), (a)(3), (b)(2),
(b)(3), (b)(4), (c) and (d), by removing
paragraph (a)(4), and by adding
paragrah (e), as follows:

§ 2200.203 Commencing simplified
proceedings.

(a] LR

(2) When to request. After the
Commission receives an employer's or
employee's notice of contest or petition
for modification of abatement, the
Executive Secretary shall issue a notice
indicating that the case has been
docketed. Any request for simplified
proceedings shall be filed within ten
days after the notice of docketing is
received, unless the notice of docketing
states otherwise; a late-filed request
may be considered only if good cause
for the filing is shown.

(3) How to request. A simple
statement is all that is necessary. For
example, “I request simplified
proceedings” will suffice. The request
shall be in writing. The request shall be
filed with the Executive Secretary and
served on all of the following: (i) the
employer, (ii) the Secretary of Labor,
and (iii) any authorized employee
representatives. The request also shall
be posted for the benefit of any
unrepresented affected employees. (To
serve the Secretary of Labor, the request
should be mailed to the Regional

Solicitor named in the notice of
docketing.)

(b) e e

(2) When to object. An objection shall
be filed within 10 days after the request
for simplified proceedings is served.

(3) How to object. The objection must
be stated in writing and explain why
due process would not be afforded,
under the particular circumstances of
the case, by simplified proceedings. An
objection shall be filed with the
Executive Secretary and served in the
manner prescribed for requests for
simplified proceedings in paragraph
(a)(3) of this section.

(4) No objection filed. When the
period for objecting to simplified
proceedings expires and no objection
has been filed, the Commission shall
notify all parties that simplified
proceedings are in effect.

(c) Statements of position. Any party
may, within 10 days after an objection
to simplified proceedings is served, file
with the Executive Secretary a
statement of position on the objection.

(d) Judge's ruling on objection. If the
objecting party shows that, under the
particular circumstances of the case,
simplified proceedings would deny due
process to the objecting party, the Judge
shal