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Any person who uses the Federal Register and Code of
Federal Regulations.

The Office of the Federal Register.
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1. The regulatory process, with a focus on the Federal
Register system and the public's role in the
development of regulations.

2. The relationship between the Federal Register und Code
of Federal Regulations.

3. The important elements of typical Federal Register
documents.

4. An introduction to the finding aids of the FR/CFR
system.

To provide the public with access to information
necessary to research Federal agency regulations which
directly affect them. There will be no discussion of
specific agency regulations.

WASHINGTON, DC

January 29; at 8 am.

Office of the Federal Register,
First Floor Conference Room,
1100 L Street NW., Washington, DC.

Mildred Isler 202-523-3517

PORTLAND, OR
February 17; at 9 am.

Bonneville Power Administration
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1002 N.E. Holladay Street,
Portland, OR.

Portland
Seattle
Tacoma
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Center on the following local numbers:
503-221-2222
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206-383-5230
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WHERE:

RESERVATIONS:

LOS ANGELES, CA

February 18; at 1:30 pm.

Room 8544, Federal Building,

300 N. Los Angeles Street,

Los Angeles, CA.

Call the Los Angeles Federal Information
Center, 213-894-3800

RESERVATIONS:

SAN DIEGO, CA
February 20; at 9 am.

Room 2531, Federal Building,
880 Front Street, San Diego, CA.

Call the San Diego Federal Information
Center, 619-293-6030
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Presidential Documents

Title 3—

The President

[FR Dac, 87-1707
Filed 1-21-87; 4:53 pm]
Billing code 3195-01-M

Proclamation 5600 of January 20, 1987

National Safe Boating Week, 1987

By the President of the United States of America

A Proclamation

To remind Americans of the need to keep safety in mind while on the Nation's
waters, one week out of every year is designated as National Safe Boating
Week. This year, it is estimated, over 68 million Americans will enjoy boating
on our country's lakes, rivers, streams, oceans, and bays. Boating is fun and
relaxing, but the marine environment is not without hazards. Therefore, it is
imperative that all boaters learn and practice safe boating techniques.

The theme of this year's National Safe Boating Week, “Be Smart! Take a
Boating Course!,” emphasizes the importance of learning safe ways to enjoy
the sport of boating. As each year passes, our Nation's waters become
increasingly crowded with new and exciting craft. In addition to the tradition-
al sailboats, cruisers, canoes, and rowboats, we now have jet-powered water
skis, sailboards, and high-speed power boats whose capabilities rival the
racing craft of yesteryear.

Because of these developments, it is vital that all boaters understand the
courtesies and basic principles of boating safety. Using a boat requires
knowledge and experience, just like operating an automobile. Uneducated
boaters not only expose themselves to hazards, but also jeopardize their
passengers and other boaters. A lack of knowledge, coupled with fatigue,
alcohol or drug use, or faulty equipment, can produce fatal results. Since the
majority of boating accidents are due to operator error, education is the key to
their prevention.

In recognition of the need for boating safety, the Congress, by joint resolution
approved June 4, 1958, as amended (36 U.S.C. 161), authorized and requested
the President to proclaim annually the week commencing on the first Sunday
in June as National Safe Boating Week.

NOW, THEREFORE, I, RONALD REAGAN, President of the United States of
America, do hereby proclaim the week beginning June 7, 1987, as National
Safe Boating Week. I invite the Governors of the States, Puerto Rico, the
Northern Mariana Islands, the Virgin Islands, Guam, and American Samoa,
and the Mayor of the District of Columbia to provide for the observance of this
week.

IN WITNESS WHEREOF, I have hereunto set my hand this twentieth day of
January, in the year of our Lord nineteen hundred and eighty-seven, and of the
Independence of the United States of America the two hundred and eleventh.

e
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by the Superintendent of Documents.
Prices of new books are listed in the
first FEDERAL REGISTER issue of each
week,

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 890

Federal Employees Health Benefits
Program; Change of Enroliment
Opportunities for Medicare Eligibles

AGENCY: Office of Personnel
Management.

ACTION: Final rule.

SUMMARY: The Office of Personnel
Management (OPM) is amending its
regulations to allow Federal Employees
Health Benefits (FEHB) Program
enrollees who become eligible for
coverage under Title XVIII of the Social
Security Act (Medicare) to change their
enrollment to any option of any
available FEHB plan. These regulations
will simplify administration of the FEHB
Program and benefit enrollees by
offering them freedom to choose a more
desirable combination of benefits.
EFFECTIVE DATE: February 23, 1987,

FOR FURTHER INFORMATION CONTACT:
Barbara Myers, (202) 632-4634.
SUPPLEMENTARY INFORMATION: On July
1, 1986, OPM published proposed
regulations in the Federal Register (51
FR 23782) to allow FEHB Program
enrollees who become eligible for
Medicare coverage to change their
enroliment to any option of any
available FEHB plan.

OPM received four written comments
on the proposed regulations: Two were
from Federal agencies, one from an
FEHB Program plan, and one from a
private individual. All of the responses
were generally in favor of the proposed
change,

One Federal agency noted that the
word “Medicaid” was erroneously
substituted for “Medicare" in the
heading reference and also proposed an
editorial change to make the regulation
easier to understand. We have corrected

this typographical error and included
the suggested editorial change in the
final regulations.

The agency also suggested that the
regulation require the enrollee to take
advantage of the opportunity to make an
enrollment change within 60 days after
becoming eligible for Medicare and
before the next regular open season
date. We are not in favor of setting a
time limit on this opportunity. Medicare-
eligible enrollees should be allowed to
change enrollment at the time they
discover that current FEHB coverage no
longer suits their needs. We do not
believe that an open-ended opportunity
to change enrollment would have an
adverse effect on the FEHB Program
because enrollees who may make an
enrollment change under this regulation
also have Medicare coverage and may
use this opportunity only once.
(Enrollees who need to change
enrollment again after using this one-
time opportunity may do so during any
FEHB open season.)

E.O. 12291, Federal Regulation

I have determined that this is not a
major rule as defined under section 1(b)
of E.O. 12291, Federal Regulation,

Regulatory Flexibility Act

I certify that this regulation will not
have a significant economic impact on a
substantial number of small entities
because the regulation merely expands
the freedom of choice currently provided
by enabling enrollees to change to any
option of any available FEHB plan upon
becoming eligible for Medicare.

List of Subjects in 5 CFR Part 890

Administrative practice and
procedure, Government employees,
Health insurance, Retirement.

U.S. Office of Personnel Management.
James E. Colvard,
Deputy Director.

Accordingly, OPM is amending 5 CFR
Part 890 as follows:

PART 890—FEDERAL EMPLOYEES
HEALTH BENEFITS PROGRAM

1. The authority citation for Part 890
continues to read as follows:

Authority: 5 U.S.C. 8913; Sec. 890.102 also
issued under 5 U.S,C. 1104 and sec. 3(5) of
Pub. L. 95-454, 92 Stat. 1112; Sec. 890.301 also
issued under 5 U.S.C. 8905(b); Sec. 890.302
also issued under 5 U.S.C. 8901(5) and 5

U.S.C. 8901(9): Sec. 890.701 also issued under
5 U.S.C. 8902(m)(2); Subpart H also issued
under Title I of Pub. L. 98-815, 98 Stat. 3195,
and Title II of Pub. L. 99-251.

2. Section 890.301 is amended by
revising paragraph (n) to read as
follows:

§ 890.301 Opportunities to register to
enroll and change enroliment.

- - - . *

(n) On becoming eligible for coverage
under Title XVIII of the Social Security
Act. An enrolled employee, annuitant, or
former spouse may register, at any time
beginning on the 30th day before he or
she is eligible for coverage under Title
XVIII of the Social Security Act
(Medicare), to change enrollment to any
option of any available plan under this
part. A change of enrollment under this
paragraph may be made only once.

* L4 - - -
[FR Doc. 87-1569 Filed 1-22-87; 8:45 am|
BILLING CODE 6325-01-M

5 CFR Part 890

Federal Employees Health Benefits
Program

AGENCY: Office of Personnel
Management.

ACTION: Final rule.

SUMMARY: The Office of Personnel
Management (OPM) is issuing
regulations to implement changes to the
Federal Employees Health Benefits
(FEHB) program made by the Civil
Service Retirement Spouse Equity Act of
1984 and the Federal Employees Benefits
Improvement Act of 1986. The
regulations advise agencies, former
spouses, and other interested parties of
the eligibility requirements for obtaining
health coverage and the procedures for
applying for benefits under the spouse
equity provisions.

EFFECTIVE DATE: January 23, 1987.

FOR FURTHER INFORMATION CONTACT:
Mary Ann Mercer, (202) 6324634,
SUPPLEMENTARY INFORMATION: On June
13, 1985, OPM published interim
regulations in the Federal Register [50
FR 24757] to implement changes to the
FEHB program made by the Civil
Service Retirement Spouse Equity Act of
1984, Pub. L. 98-615. Comments were
requested from interested parties.
Subsequently, the Federal Employees
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Benefits Improvement Act of 1986, Pub.
L. 99-251, was enacted which changed
several of the provisions of Pub. L. 98-
615. On April 28, 1986, OPM published
revised interim regulations in the
Federal Register [51 FR 15744] to
implement the most recent changes in
law and to clarify portions of the
regulations published June 13, 1985, in
response to the comments received.
Another opportunity to comment was
provided before publishing final
regulations. One comment was received
from a Federal agency.

The agency suggested that OPM
specify the dissolution of marriage time-
frame applicable to former spouses
eligible under § 890.803(a)(3)(ii). Former
spouses under this paragraph must have
been married to an employee who
retired before May 7, 1985, and (1) the
employee annuitant must make an
election to provide a survivor annuity
for the former spouse; or (2) the former
spouse must satisfy the five statutory
conditions for a survivor annuity in 5
CFR 831.622. The revised regulations
omit references to the date of
dissolution of marriage in § 890.803
because benefits are paid under the
section if all applicable criteria are met
regardless of the date the marriage
dissolved.

Telephone inquiries from agencies
have pointed out the need for three
clarifying changes. The supplementary
information section of the revised
interim regulations implied that the
former spouse's premium payments are
required on a postpaid basis, but the
regulations were not explicit on this
point. A statement has been added to
§ 890.808(d) to make it clear that
premium payments will be required after
the end of the period in which the
former spouse is covered. Section
890.808(d) now also makes it clear that a
former spouse whose enrollment is
terminated for nonpayment of premiums
may not reenroll in the FEHB Program.

The Foreign Service Retirement and
Disability System and the Central
Inteligence Agency (CIA) Retirement
and Disability System will be
administering the spouse equity
legislation in conjunction with the
legislation granting them authority for
spousal benefits. These systems will
evaluate court orders of former spouses
of Foreign Service and CIA employees,
former employees. or annuitants who
are under their respective systems.
Consequently, § 890.808(b) has been
clarified to show that the employment
office must obtain the determination of
entitlement under § 890.803(a)(3)(i), (ii),
or (iii) from the applicable retirement
system.

Waiver of 30-day Delay in Effective
Date of Final Regulation

Pursuant to section 553(d)(3) of title 5
of the United States Code, I find that
good cause exists to make this
amendment effective in less than 30
days. The regulations are effective upon
publication because the authorizing
statutes convey immediate health
benefits entitlements. Regulatory
guidance is needed immediately for
effective implementation.

E.O. 12291, Federal Regulation

I have determined that this is not a
major rule as defined under section 1(b)
of E.O. 12291, Federal Regulation.

Regulatory Flexibility Act

1 certify that these regulations will not
have a significant economic impact on a
substantial number of small entities
because the regulations merely
implement the amendments to the
Federal Employees Health Benefits Act
under the Civil Service Retirement
Spouse Equity Act of 1984, Pub. L. 98-
615 and the Federal Employees Benefits
Improvement Act of 1986, Pub. L. 99-251.

List of Subjects in 5 CFR Part 830

Aministrative practice and procedure,
Claims, Government employees, Health
insurance, Retirement.

U.S. Office of Personnel Management.
James E. Colvard,
Deputy Director.

Accordingly, OPM is adopting its
revised interim rules published April 28,
1986 (51 FR 15744), as final rules with
the following changes:

PART 890—FEDERAL EMPLOYEES
HEALTH BENEFITS PROGRAM

1. The authority citation for Part 890
continues to read as follows:

Authority: 5 U.S.C. 8913; Sec. 890.102 also
issued under 5 U.S.C. 1104 and Sec. 3(5) of
Pub. L. 95-454, 92 Stat. 1112; Sec. 880.301 also
issued under 5 U.S8.C. 8905(b): Sec. 890.302
also issued under 5 U.S.C. 8901(5) and 5
U.S.C. 8901{9); Sec. 890.701 also issued under
6 U.S.C. 8902{m)(2); Subpart H also issued
under Title 1 of Pub. L. 98-615, 98 Stat. 3195,
and Title Il of Pub. L. 99-251, 100 Stat. 14.

§ 890,806 [Amended]

2. In § 890.8086, paragraph (b), the
paragraph reference to “§ 890.301(g)" is
removed and replaced by "'§ 890.301(q).”

3. In § 890.808, paragraph (b)(1) and
the second sentence of paragraph (d)(1)
are revised, and a fifth sentence is
added to (d)(1) to read as follows:

§ 890.808 Employing ofiice
responsibilities.

» . * . -

(b) Administration of the enrollment
process. (1) The employing office will
set up a method for accepting
applications for enrollment, informing
the former spouse what documents to
submit and where to submit them for an
eligibility determination, and collecting
premium payments. The method will
include procedures for verifying the
eligibility requirements under
§ 890.803(a)(1) and (2). The employing
office must obtain OPM, Foreign Service
Retirement and Disability System
(FSRDS), or CIA Retirement and
Disability System (CIARDS)
documentation that the former spouse
meets the additional requirement under
§ 890.803(a)(3)(1), (ii), or (iii).

(d) Premium payments. (1) * * *
Payment must be made after the pay
period in which the former spouse is
covered in accordance with a schedule
established by the employing office [see
§ 890.101(a)(9)]. * * * A former spouse
whose enrollment is terminated because
of nonpayment of premium may not
reenroll,

- * * - -

[FR Doc. 87-1568 Filed 1-22-87; 8:45 am|
BILLING CODE 6325-01-M

DEPARTMENT OF AGRICULTURE
7 CFR Part 2

Revision of Delegations of Authority

AGeNcCY: Department of Agriculture.
ACTION: Final rule.

suMMARY: This document amends the
delegations of authority from the
Secretary of Agriculture and General
Officers of the Department to reflect the
transfer of certain functions.

EFFECTIVE DATE: January 23, 1987.

FOR FURTHER INFORMATION CONTACT:
Samuel Cornelius, Director, Office of
Advocacy and Enterprise, U.S.
Department of Agriculture, Washington.
DC (447-5212).

SUPPLEMENTARY INFORMATION: The
delegations of authority of the
Department of Agriculture are amended
to reflect the establishment of the Office
of Advocacy and Enterprise (OAE). This
new office is responsible for the
functions of the Office of Equal
Opportunity (OEQ), the Office of Small
and Disadvantaged Business Utilization
(OSDBU), and the Departmental
Advocate for Competition. OEO is
abolished. The Director, OAE, will serve
as the Department's Director of Small
and Disadvantaged Business Utilization
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and the Department's Advocate for
Competition. In addition, responsibilities
for providing leadership for
Departmental efforts to further the
participation of minority colleges and
universities in Departmental programs
and for monitoring agency compliance
are transferred from the Office of Grants
and Program Systems to OAE.

Presently, the Assistant Secretary for
Administration and the Director, Office
of Personnel, have delegated authority
to administer contracts for the
investigation of USDA Equal
Employment Opportunity (EEO)
complaints. The delegations of authority
are amended also to authorize those
officials to investigate complaints by
USDA employees of EEO
discrimination. This rule relates to
internal agency management. Therefore,
pursuant to 5 U.S.C. 553, notice of
proposed rulemaking and opportunity
for comment are not required, and this
rule may be made effective less than 30
days after publication in the Federal
Register. Further, since this rule relates
to internal agency management, it is
exempt from the provisions of Executive
Order 12291. Finally, this action is not a
rule as defined by the Regulatory
Flexibility Act and thus is exempt from
the provisions of that Act.

List of Subjects in 7 CFR Part 2

Authority delegations (Government
Agencies).

PART 2—DELEGATIONS OF
AUTHORITY BY THE SECRETARY OF
AGRICULTURE AND GENERAL
OFFICERS OF THE DEPARTMENT

Accordingly, Part 2, Title 7, Code of
Federal Regulations is amended as
follows:

1. The authority citation for Part 2
continues to read as follows:

Authority: 5 U.S.C. 301 and Reogranization
Plan No. 2 of 1953.

Subpart C—Delegations of Authority
to the Deputy Secretary, the Under
Secretary for International Affairs and
Commodity Programs, the Under
Secretary for Small Community and
Rural Development, and Assistant
Secretaries

2. Section 2.25 is amended by
removing and reserving paragraph
(c)(8)(ix), by revising paragraphs (c)(8)
introductory text, (c)(8)(xiii) and (e)(15),
by adding new paragraphs (c)(8)(xiv)
through (c)(8)(xvi) and (h)(23). by
redesignating paragraphs (k) and

(1) as (1) and (m), respectively and by
adding a new paragraph (k) as follows:

§2.25 Delegations of authority to the
Assistant Secretary for Administration.

» * * * -

(¢c) Related to operations. * * *

(8) Pursuant to Executive Order 12352
and sections 16, 20(b), and 21 of the
Office of Federal Procurement Policy
Act, as amended, designate a Senior
Procurement Executive for the
Department and delegate responsibility
for the following:

. - * * -

(ix) [Reserved]

* - * . .

(xiii) Redelegating the authorities in
§ 2.25 (c)(8](ii), (iii), (iv), (vi) and (vii) to
USDA agency Procurement Executives
or other qualified agency officials with
the power of further redelegation.

» - - - *

(xiv) Reviewing and approving the
goals and plans of the Department's
Advocate for Competition to increase
full and open competition.

{xv) Reviewing and approving the
system of personnel and organizational
accountability for competition of the

Department’'s Advocate for Competition.

(xvi) Reviewing the Department's
annual report to the Congress on
Competition Advocacy activities,

* . * - *

(e) Related to personnel. * * *

(15) Investigate USDA EEO
complaints with authority to enter into
and administer contracts for such
investigations.

- » - * *

(h) Related to equal
opportunity. * * *

(23) Maintain liaison with historically
black colleges and universities and with
other colleges and universities with
substantial minority group enrollment,
and assist USDA agencies in
strengthening such institutions by
facilitating institutional participation in
USDA programs and activities and by
encouraging minority students to pursue
curricula that could lead to careers in
the food and agricultural sciences.

» * - - L

(k) Related to competition advocacy.

(1) Pursuant to the Office of Federal
Procurement Policy Act (Act), as
amended, designate the Department's
Advocate for Competition with
responsibility for sections 20 and 21 of
the Act, including:

(i) Reviewing the procurement
activities of the Department.

(ii) Developing new initiatives to
increase full and open competition.

(iii) Developing goals and plans and
recommending actions to increase
competition.

(iv) Challenging conditions
unnecessarily restricting competition in
the acquisition of supplies and services.

(v) Designating an Advocate for
Competition for each procuring activity
within the Department.

(vi) Preparing the annual report to the
Congress for transmittal by the
Secretary on activities of the Advocate
for Competition.

§2.30 [Amended]

3. Section 2.30 is amended by removing
and reserving paragraph (a)(76).

Subpart J—Delegations of Authority
by the Assistant Secretary for
Administration

§2.75 [Amended]

4. Section 2.75 is amended by
removing and reserving paragraph
(a)(27).

5. Section 2.76 is amended by revising
paragraphs (a)(1)(ii). (a)(10) introductory
text, and (a)(10)(xiii); by removing and
reserving paragraph (a)(10)(ix); and by
adding new paragraphs (a)(10)(xiv)
through (a)(10)(xvi) as follows:

§ 2.76 Director, Office of Operations.

(a) Delegations * * *

(1] L A

(it) Socioeconomic programs relating
to contracting, excepting those matters
otherwise vested by statute in the
Director of Small and Disadvantaged
Business Utilization or delegated to the
Director of the Office of Advocacy and
Enterprise.

. * -

(10) Pursuant to Executive Order
12352 and sections 16, 20(b), and 21 of
the Office of Federal Procurement Policy
Act, as amended, the Director, Office of
Operations, is designated as the Senior
Procurement Executive for the
Department with responsibility for the
following:

- - - -

(ix) [Reserved]

- * - . .

(xiii) Redelegating the authorities in
§ 2.76 (a)(ii), (iii), (iv), (vi), and (vii) to
USDA agency Procurement Executives
or other qualified agency officials with
the power of further redelegation.

(xiv) Reviewing and approving the
goals and plans of the Department’s
Advocate for Competition to increase
full and open competition.

(xv) Reviewing and approving the
system of the Department's Advocate
for Competition for personnel and
organizational accountability for
competition.
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(xvi) Reviewing the Department's
annual report to the Congress on
Competition Advocacy activities.

6. Section 2.78 is amended by revising
paragraph (a)(27) to read as follows:

§2.78 Director, Office of Personnel.

(a) Delegations. * * *

(27) Investigate USDA EEO
complaints, with authority to enter into
and administer contracts for such
investigations.

- * * * *

§ 2.79 [Removed and reserved]

7. Section 2.79 is removed and
reserved.

8. Section 2.80 is amended by revising
the heading, introductory paragraph (a),
and by adding new paragraphs (a)(19)
through (a)(21) as follows:

§ 2.80 Director, Office of Advocacy and
Enterprise

(a) Delegations. Pursuant to § 2.25(h),
(i), and (k), the following delegations of
authority are made by the Assistant
Secretary for Administration to the
Director, Office of Advocacy and
Enterprise.

(19) The Director of the Office of
Advocacy and Enterprise is designated
as the Department's Director for Small
and Disadvantaged Business Utilization
in compliance with Pub. L. No. 95-507.
The Director of Small and
Disadvantaged Business Utilization has
specific responsibilities under the Small
Business Act, as amended, 15 U.S.C.
644(k). These duties include being
responsible for the following:

(i) Administering the Department'’s
small and disadvantaged business
activities related to procurement
contracts, minority bank deposits, and
grants and loan activities affecting small
and minority business, including
women-owned business, Labor Surplus
Area concerns, and the small business
and small minority business
subcontracting programs.

(ii) Providing Departmentwide liaison
and coordination of activities related to
small and disadvantaged business with
the Small Business Administration and
others in the public and private sector.

(iii) Developing policies and
procedures required by the applicable
provisions of the Small Business Act as
amended to include the establishment of
goals.

(20) Maintain liaison with historically
black colleges and universities and
other colleges and universities with
substantial minority group enrollment,
and assisting USDA agencies in
strengthening such institutions by
facilitating institutional participation in

USDA programs and activities and by
encouraging minority students to pursue
curricula that could lead to careers in
the food and agricultural sciences.

(21) The Director of the Office of
Advocacy and Enterprise is designated
as the Department's Advocate for
Competition with responsibility for
sections 20(b) and 21 of the Federal
Procurement Policy Act, including the
following:

(i) Reviewing the procurement
activities of the Department.

(ii) Developing new initiatives to
increase full and open competition.

(iii) Developing goals and plans and
recommending actions to increase
competition.

(iv) Challenging conditions
unnecessarily restricting competition in
the acquisition of supplies and services.

(v) Designating an Advocate for
Competition for each procuring agency
within the Department.

(vi) Preparing the report to Congress
for transmittal by the Secretary on
activities of the Advocate for
Competition.

Subpart N—Delegations of Authority
from the Assistant Secretary for
Science and Education

§2.110 [Amended]
9. Section 2.110 is amended by

removing and reserving paragraph (a)(7).

Dated: January 13, 1987.

For Subpart C:
Peter C. Myers,
Acting Secretary of Agriculture.

Dated: January 13, 1987.
For Subpart J:

John J. Franke, Jr.,
Assistant Secretary for Administration.

Dated: January 13, 1987,
For Subpart N:

Orville G. Bentley,

Assistant Secretary for Science and
Education.

[FR Doc. 87-1548 Filed 1-22-87; 8:45 am]
BILLING CODE 1341-01-M

Agricultural Marketing Service
7 CFR Part 907
[Navel Orange Regulation 643, Amdt. 1]

Navel Oranges Grown in Arizona and
Designated Part of California;
Limitation of Handling

AGENCY: Agricultural Marketing Service,
USDA:

ACTION: Final rule.

SUMMARY: Regulation 643, Amendment
1, increases the quantity of such navel
oranges that may be shipped during the
period January 16-22, 1987. Such action
is needed to balance the supply of fresh
navel oranges with the demand for such
period, due to the marketing situation
confronting the orange industry.

DATE: Regulation 643, Amendment 1
(§ 907.943) is effective for the period
January 16-22, 1987.

FOR FURTHER INFORMATION CONTACT:
Ronald L. Cioffi, Chief, Marketing Order
Administration Branch, F&V, AMS,
USDA, Washington, DC 20250,
telephone: 202-475-3914.

SUPPLEMENTARY INFORMATION: This
final rule has been reviewed under an
Executive Order 12291 Secretary's
Memorandum 1512-1 and has been
determined to be a “non-major" rule
under criteria contained therein.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA) the
Administrator of the Agricultural
Marketing Service has determined that
this action will not have a significant
economic impact on a substantial
number of small entities.

The purpose of the RFA is to fit
regulatory action to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Agricultural Marketing Agreement Act,
and rules issued thereunder, are unique
in that they are brought about through
group action of essentially small entities
acting on their behalf. Thus, both
statutes have small entity orientation
and compatibility.

This amendment is issued under
Order No. 907, as amended (7 CFR Part
907), regulating the handling of navel
oranges grown in Arizona and
designated part of California. The order
is effective under the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601-674). This action
is based upon the recommendation and
information submitted by the Navel
Orange Administrative Committee and
upon other available information. It is
hereby found that this action will tend
to effectuate the declared policy of the
Act.

This action is consistent with the
marketing policy for 1986-87 adopted by
the Navel Orange Administrative
Committee. The committee conducted a
telephone vote on January 186, 1987, to
consider the current and prospective
conditions of supply and demand and
recommended an increase in the
quantity of navel oranges deemed
advisable to be handled during the
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specified week. The committee reports
that the market for fresh navel oranges
has improved significantly.

It is further found that it is
impracticable and contrary to the public
interest to give preliminary notice,
engage in public rulemaking, and
postpone the effective date until 30 days
after publication in the Federal Register
(5 U.S.C. 553), because of insufficient
time between the date when information
became available upon which this
amendment is based and the effective
date necessary to effectuate the
declared policy of the Act. To effectuate
the declared purposes of the Act, it is
necessary to make this regulatory
provision effective as specified, and
handlers have been apprised of such
provision and the effective time.

List of Subjects in 7 CFR Part 907

Agricultural Marketing Service,
Marketing agreements and orders,
California, Arizona, Oranges (Navel).

PART 807—[AMENDED]

1. The authority citation for 7 CFR
Part 907 continues to read:

Authority: Secs. 1-19, 48 Stat. 31, as
amended; 7 U.S.C. 601-674,

2. Section 907.943 Navel Orange
Regulation 643 is revised to read as
follows:

§907.943 Navel Orange Regulation 643.

The quantities of navel oranges grown
in California and Arizona which may be
handled during the period January 16-22,
1987, are established as follows:

(a) District 1: 1,800,000 cartons;

(b) District 2: Unlimited cartons;

(c) District 3: Unlimited cartons;

(d) District 4: Unlimited cartons.

Dated: January 16, 1987,
Joseph A. Gribbin,
Director, Fruit and Vegetable Division,
Agricultural Marketing Service.
[FR Doc. 87-1450 Filed 1-22-87; 8:45 am])
BILLING CODE 3410-02-M

7 CFR Part 907
[Navel Orange Regulation 644]
Navel Oranges Grown in Arizona and

Designated Part of California;
Limitation of Handiing

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: Regulation 644 establishes
the quantity of California-Arizona navel
oranges that may be shipped to market
during the period January 23, 1987,
through January 29, 1987. Such action is

needed to balance the supply of fresh
navel oranges with the demand for such
period, due to the marketing situation
confronting the orange industry.

DATE: Regulation 644 (§ 907.944) is
effective for the period January 23, 1987,
through January 29, 1987.

FOR FURTHER INFORMATION CONTACT:
Ronald L. Cioffi, Chief, Marketing Order
Administration Branch, F&V, AMS,
USDA, Washington, DC 20250,
telephone: 202-447-5697.
SUPPLEMENTARY INFORMATION: This
final rule has been reviewed under
Executive Order 12291 and
Departmental Regulation 1512-1 and has
been determined to be a “non-major”
rule under criteria contained therein.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Administrator of the Agricultural
Marketing Service has determined that
this action will not have a significant
economic impact on a substantial
number of small entities.

The purpose of the RFA is to fit
regulatory action to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Agricultural Marketing Agreement Act,
and rules issued thereunder, are unique
in that they are brought about through
group action of essentially small entities
acting on their behalf. Thus, both
statutes have small entity orientation
and compatibility.

This rule is issued under Order No.
907, as amended (7 CFR Part 807),
regulating the handling of navel oranges
grown in Arizona and designated part of
California. The order is effective under
the Agricultural Marketing Agreement
Act of 1937, as amended (7 U.S.C. 601-
674). This action is based upon the
recommendation and information
submitted by the Navel Orange
Administrative Committee and upon
other available information. It is found
that this action will tend to effectuate
the declared policy of the act.

This action is consistent with the
marketing policy for 1986-87 adopted by
the Navel Orange Administrative
Committee, The committee met publicly
on January 20, 1987, in Los Angeles,
California, to consider the current and
prospective conditions of supply and
demand and recommended, by a vote of
8 to 0, a quantity of navel oranges
deemed advisable to be handled during
the specified week. The committee
reports that the market for navel
oranges is good.

It is further found that it is
impracticable and contrary to the public
interest to give preliminary notice,

engage in public rulemaking, and
postpone the effective date until 30 days
after publication in the Federal Register
(5 U.S.C. 553), because of insufficient
time between the date when information
became available upon which this
regulation is based and the effective
date necessary to effectuate the
declared policy of the act. To effectuate
the declared purposes of the act, it is
necessary to make this regulatory
provision effective as specified, and
handlers have been apprised of such
provision and the effective time.

List of subjects in 7 CFR Part 907

Marketing agreements and orders,
California, Arizona, Oranges (Navel).
1. The authority citation for 7 CFR

Part 907 continues to read:

Authority: Secs. 1-19, 48 Stat. 31, as
amended; 7 U.S.C. 601-674.

2. Section 907.944 Navel Orange
Regulation 644 is added to read as
follows:

§907.944 Navel Orange Regulation 644.

The quantities of navel oranges grown
in California and Arizona which may be
handled during the period January 23,
1987, through January 29, 1987, are
established as follows:

(a) District 1: 1,654,726 cartons;

(b) District 2: Unlimited cartons;

(c) District 3: Unlimited cartons;

(d) District 4: Unlimited cartons;

Dated: January 21, 1987.
Thomas R. Clark,

Deputy Director, Fruit and Vegetable
Division, Agricultural Marketing Service

[FR Doc. 87-1690 Filed 1-22-87; 8:45 am|
BILLING CODE 3410-02-M

7 CFR Part 910
[Lemon Regulation 545]

Lemons Grown in California and
Arizona; Limitation of Handling

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: Regulation 545 establishes
the quantity of fresh California-Arizona
lemons that may be shipped to market at
285,000 cartons during the period
January 25-31, 1987. Such action is
needed to balance the supply of fresh
lemons with market demand for the
period specified, due to the marketing
situation confronting the lemon industry.

DATES: Regulation 545 (§ 910.845) is

effective for the period January 25-31,
1987.
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FOR FURTHER INFORMATION CONTACT:
Ronald L. Cioffi, Chief, Marketing Order
Administration Branch, F&V, AMS,
USDA, Washington, DC 20250,
telephone: (202) 447-5697.
SUPPLEMENTARY INFORMATION: This
final rule has been revised under
Executive Order 12291 and
Departmental Regulation 1512-1 has
been determined to be a “non-major"
rule under criteria contained therein.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Administrator of the Agricultural
Marketing Service has determined that
this action will not have a significant
economic impact on a substantial
number of small entities.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disporportinately burdened.
Marketing orders issued pursuant to the
Agricultural Marketing Agreement Act,
and rules issued thereunder, are unique
in that they are brought about through
group action of essentially small entities
and acting on their behalf. Thus, both
statutes have small entity orientation
and compatibility.

The regulation is issued under
Marketing Order No. 910, as amended (7
CFR Part 910) regulating the handling of
lemons grown in California and Arizona.
The order is effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674).
This action is based upon the
recommendation and information
submitted by the Lemon Administrative
Committee and upon other available
information. It is found that this action
will tend to effectuate the declared
policy of the Act.

This regulation is consistent with the
marketing policy for 1986-87. The
committee met publicly on January 20,
1987, in Los Angeles, California, to
consider the current and prospective
conditions of supply and demand and
recommended, by a vote of 11t0 0, a
quantity of lemons deemed advisable to
be handled during the specified week.
The committee reports that demand is
good.

It is further found that it is
impracticable and contrary to the public
interest to give preliminary notice,
engage in public rulemaking, and
postpone the effective date until 30 days
after publication in the Federal Register
(5 U.S.C. 553), because of insufficient
time between the date when information
became available upon which this
regulation is based and the effective
date necessary to effectuate the
declared purposes of the act. Interested

persons were given an opportunity to
submit information and views on the
regulation at an open meeting. It is
necessary to effectuate the declared
purposes of the act to make these
regulatory provisions effective as
specified, and handlers have been
apprised of such provisions and the
effective time.

List of subjects in 7 CFR Part 910

Marketing agreements and orders,
California, Arizona, and Lemons.

1. The authority citation for 7 CFR
Part 910 continues to read as follows:

Authority: Secs, 1-19, 48 Stat. 31, as
amended; 7 U.S.C. 601-674.

2. Section 910.845 is added to read as
follows:

§910.845 Lemon Regulation 545.

The quantity of lemons grown in
California and Arizona which may be
handled during the period January 25
through January 31, 1987, is established
at 285,000 cartons.

Dated: January 21, 1987.
Thomas R. Clark,

Deputy Director, Fruit and Vegetable
Division, Agricultural Marketing Service.

[FR Doc. 87-1689 Filed 1-22-87; 8:45 am]
BILLING CODE 3410-02-M

—_—— =

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 86-NM-174-AD; Amdt. 39~
5523]

Airworthiness Directives: Boeing
Model 767-200 Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworhiness directive (AD),
applicable to Boeing Model 767-200
airplanes, which requires a reduction in
the limiting takeoff and landing braking
performance, as defined by the Airplane
Flight Manual. Recent certification
testing on the Boeing Model 767-300
airplane, which uses the same brake as
the Boeing Model 767-200 airplane,
revealed an unexplained reduction in
brake effectiveness and performance
from that which was demonstrated
during the Model 767-200 certification in
1982. This loss of performance exists on
the Model 767-200 and could result in a
runway overshoot in certain field-
length-limited takeoff or landing
operations.

DATE: Effective February 286, 1987.

ADDRESSES: The applicable Airplane
Flight Manual performance information
may be obtained from the Boeing
Commercial Airplane Company, P.O.
Box 3707, Seattle, Washington 98124
2207, or may be examined at the FAA,
Northwest Mountain Region, 17900
Pacific Highway South, Seattle,
Washington, or the Seattle Aircraft
Certification Office, 9010 East Marginal
Way South, Seattle, Washington.

FOR FURTHER INFORMATION CONTACT:
Mr. C.E. McElroy, Flight Test Branch,
ANM-160S; telephone (206) 431-1998.
Mailing address: FAA, Northwest
Mountain Region, 17900 Pacific Highway
South, C-68966, Seattle, Washington
98168.

SUPPLEMENTARY INFORMATION: A
proposal to amend Part 39 of the Federal
Aviation Regulations to include an
airworthiness directive which requires a
reduction in the limiting takeoff and
landing braking performance, as defined
by the Airplane Flight Manual, was
published in the Federal Register on
September 3, 1986 (51 FR 31342).

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the one
comment received.

The Air Transport Association (ATA)
of America stated that none of its
members affected by the proposed rule
expressed objections to the AD
contents, and that all affected members
have already incorporated the subject
limitations into their Airplane Flight
Manuals (AFM). Since operators can
remove the performance limitations
upon installation of the retrofit brake
kits, the ATA sees no need for this
proposed rule. The FAA does not
concur. The specific part number brakes
that are the subject of this AD are
satisfactory when operated within the
proper limitations. These brakes may
continue to remain in service or be
reinstalled, provided that the flight crew
is provided the proper AFM pages. The
AD is necessary to ensure that the
proper information is provided. In
addition, under the provisions of
bilateral airworthiness agreements with
foreign nations, the FAA is required to
provide airworthiness directive
information to the foreign airworthiness
authorities and the foreign operators of
Boeing Model 767-200 airplanes.

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.
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It is estimated that 4 U.S. operators
and approximately 66 airplanes of U.S.
registry will be affected by this AD. The
required change to the AFM's will
require considerable administrative time
by operators to incorporate the changes
into their airport analyses and other
dispatch and operations-related
manuals. The cost to each operator of
incorporating this change is essentially
independent of the number of Model
767-200 airplanes in his fleet, but is
dependent upon the number of runways
system-wide. It will take approximately
240 manhours per operator to implement
these changes, and that average labor
cost will be $40 per manhour, plus some
computer costs to generate the new
performance formats. Based on these
figures, the total cost impact of the AD
for U.S. operators will be $50,000.

For the reasons discussed above, the
FAA has determined that this regulation
is not considered to be major under
Executive Order 12291 or significant
under Department of Transportation
Regulatory Policies and Procedures (44
FR 11034: February 26, 1979); and it is
further certified under the criteria of the
Regulatory Flexibility Act that this rule
will not have a significant economic
effect on substantial number of small
entities, because few, if any, Boeing
Model 767-200 airplanes are operated
by small entities. A final evaluation has
been prepared for this regulation and
has been placed in the docket.

List of Subjects 14 CFR Part 39
Aviation Safety, Aircraft.
Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends § 39.13 of Part 39 of the Federal
Aviation Regulations as follows:

1. The authority citation for Part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.5.C. 106(g) (Revised Pub. L. 97449,
January 12, 1983); and 14 CFR 11.89.

§39.13 [Amended]

2. By adding the following new
airworthiness directive.,

Boeing: Applies to Boeing Model 767-200
airplanes equipped with Bendix brakes,
Part Numbers 2607092-1 and -2,
certificated in any category. To preclude
possible runway overshoot during
certain runway-limited takeoffs or
landings. due to erroneous braking
performance information in the Airplane
Flight Manual (AFM), accomplish either
paragraph A. or B.. below. within 30 days
after the effective date of this AD, unless
already accomplished:

A. Amend the applicable FAA-approved
AFM’s, Boeing Documents D6T11320 and
D6T11321, to include the information
contained in subject FAA-approved revisions
below:

D6T11320.222, Revision 13;
D6T11320.231, Revision 13;
D6T11321.223, Revision 16;
D6T11321.232, Revision 16;
Revision 2 to Appendix 8F to D6T11321; or

B. Amend the applicable FAA-approved
AFM's, Boeing Documents D6T11320 and
D6T11321, by incorporating the following
performance adjustments:

1. Takeoff speeds—Pre-correction (original)
V1 speeds are reduced by two (2) knots for
gross weights of 280,000 Ibs. and greater, and
by one (1) knot for gross weights below
280,000 1bs.

2. Takeoff Performance-Limited Weights—
Pre-correction Field Length Limits weights
are reduced by:

Weight decrement (pounds) for
flap position shown

Fieid length limited weight
1,000 pounds.
1 5 15 20

4,900
4,700
4,500
4100
3.500
2,100
1,100
1,100

4,500
4,300
4,000
3,600
2,500
1,300
1,200
1,200

To determine corrected runway length (as
in obstacle clearance calculations), increase
gross weight by the above amounts before
entering the Field length limits chart,

3. Landing field length limits—For gross
weights above 280,000 Ibs., landing field
length required is increased by 900 feet over
the pre-correction value. For gross weights of
280,000 Ibs. and below, the landing field
length required is increased by 350 feet over
the pre-correction value.

C. An alternate means of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager,
Seattle Aircraft Certification Office, FAA,
Northwest Mountain Region.

All persons affected by this directive
who have not already received copies of
the Airplane Flight Manual performance
information may obtain copies upon
request to the Boeing Commercial
Airplane Company, P.O. Box 3707,
Seattle, Washington 98124-2207. These
documents may be examined at the
FAA, Northwest Mountain Region, 17900
Pacific Highway South, Seattle,
Washington, or the Seattle Aircraft
Certification Office, 9010 East Marginal
Way South, Seattle, Washington.

This amendment becomes effective
February 26, 1987.

Issued in Seattle, Washington, on January
15, 1987.

Wayne J. Barlow,

Director, Northwest Mountain Region.
[FR Doc. 87-1402 Filed 1-22-87; 8:45 am|
BILLING CODE 4910-13-M

14 CFR Part 39

[Docket No. 87-CE-01-AD; Amendment 39~
5518]

Airworthiness Directives; Fairchild
Aircraft Corporation Models SA 226-T,
SA 226-T(B), SA 226-AT, SA 226-TC,
SA 227-TT, SA 227-AT, and SA 227-AC
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new Airworthiness Directive (AD),
applicable to all Fairchild Aircraft
Corporation Models SA 226-T, SA 226-
T(B), SA 226-AT, SA 226-TC, SA 227-
TT, SA 227-AT, and SA 227-AC
airplanes which requires detailed
repetitive inspections or replacement of
the airplane primary control cables at
specified intervals. This action is
required because recently one Fairchild
operator experienced a rudder cable
failure in flight. Subsequent inspections
following this cable failure have
revealed that 23 airplanes had primary
control cables which no longer met
acceptable criteria for airworthiness.
The actions required by this AD will
detect broken control cable wires and
preclude control cable failures in flight.

EFFECTIVE DATE: January 27, 1987,
Compliance: As prescribed in the
body of the AD.

ADDRESSES: Information applicable to
this AD may be obtained from Fairchild
Aircraft Corporation, P.O. Box 32486,
San Antonio, Texas 78284; Telephone
(512) 8249421, A copy of this
information is also contained in the
Rules Docket, Office of the Regional
Counsel, Room 1558, 601 East 12th
Street, Kansas City, Missouri 64106.

FOR FURTHER INFORMATION CONTACT:
Mr. Mark R. Schilling, Airplane
Certification Branch, ASW-150,
Southwest Region, FAA, P.O. Box 1689,
Fort Worth, Texas 76101; Telephone
(817) 624-5163.

SUPPLEMENTARY INFORMATION: A failure
of a rudder cable in flight has been
reported on a Fairchild Model SA 226-
TC airplane. Subsequent inspections of
that operator's 18 airplanes revealed
that 17 of them required replacement of
a total of 73 primary control cables due
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to excessive wires being broken within
the cables. Additional fleet inspections
of another operator of Fairchild
airplanes have revealed that out of eight
airplanes inspected, a total of 38
primary control cables needed
replacement due to wire failures. These
inspections have shown that the higher
the number of hours on an airframe, the
greater the number of cables which need
replacement due to excessive wire
failures. In every case where cable
replacement was necessary, the
airframe total time-in-service has
exceeded 10,000 hours. Follow-on
inspections performed after the initial
report show a substantial number of
cables with significant deterioration that
required replacement. Additionally, the
FAA estimates one-third of the affected
airplanes already have 10,000 or more
hours time-in-service. This, coupled with
the high usage rate of these airplanes in
commuter operations, indicates the fleet
condition is such that immediate action
must be taken. Through the fleet
inspections, unique procedures different
than existing inspection procedures
have been developed to assure detection
of broken wires in primary control
cables on Fairchild 226 and 227 Series
airplanes.

The FAA has reviewed the
manufacturer’s service information and
determined it is inadequate in this area.
Therefore, in addition to the action
required herein, the FAA has requested
that the inspection procedures contained
in the Fairchild maintenance manuals be
clarified so that required inspections
will more accurately determine the
condition of the control cables. Since the
FAA has determined that the unsafe
condition described herein is likely to
exist or develop in other airplanes of the
same type design, an AD is being issued
requiring detailed repetitive inspections
or replacement of the airplane primary
control cables at specified intervals on
Fairchild Models SA 226-T, SA 226-
T(B), SA 226-AT, SA 226-TC, SA 227-
TT, SA 227-AT, and SA 227-AC
airplanes. Because an emergency
conditon exists that requires the
immediate adoption of this regulation, it
is found that notice and public
procedure hereon are impractical and
contrary to the public interest, and good
cause exists for making this amendment
effective in less than 30 days. The FAA
has determined that this regulation is an
emergency regulation that is not major
under secton 8 of Executive Order 12291.
It is impracticable for the agency to
follow the procedures of Order 12291
with respect to this rule since the rule
must be issued immediately to correct
an unsafe condition in aircraft. It has

been further determined that this
document involves an emergency
regulation under DOT Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979). If this action is
subsequently determined to involve a
significant regulation, a final regulatory
evaluation or analysis, as appropriate,
will be prepared and placed in the
regulatory docket (otherwise, an
evaluation is not required). A copy of it,
when filed, may be obtained by
contacting the Rules Docket under the
caption “ADDRESSES" at the location
identified.

List of Subjects in 14 CFR 39

Air transportation, Aviation safety,
Aircraft, Safety.

Adoption of the Amendment

PART 39—[AMENDED]

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends § 39.13 of Part 39 of the FAR as
follows:

1. The authority citation for Part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C. 106(g) (Revised, Pub, L. 97449,
January 12, 1983); and 14 CFR 11.89.

§39.13 [Amended]
2. By adding the following new AD:

Fairchild Aircraft Corporation: Applies to
Models SA 226-T, SA 226-T(B), SA 226-
AT, SA 226-TC, SA 227-TT, SA 227-AT,
and SA 227-AC (all serial numbers)
airplanes certificated in any category.

Compliance: Required as indicated, unless
already accomplished.

To prevent possible primary control system
cable failures, accomplish the following:

(a) For airplanes with 10,000 or more hours
time-in-service (TIS) on the effective date of
this AD, within the next 150 hours TIS after
the effective date of this AD and each 400
hours TIS thereafter, inspect control cables in
accordance with paragraph (a)(1) of this AD
or, within the next 150 hours TIS and each
10,000 hours TIS thereafter, replace control
cables in accordance with paragraph (a)(2) of
this AD:

(1) Inspect all elevator, rudder. aileron and
aileron to rudder interconnect primary
control cables, including cables that are
routed inside the control column, as follows:

(A) Gain access to control cables in
accordance with appropriate maintenance
instructions.

(B) Release tension on each cable.

(C) Pass a cloth along the entire length of
each cable to clean the cable for visual
inspection and to detect broken wires.
Visually inspect the entire length for broken
wires and general condition. Rotate the cable
180 degrees where the cable contacts any
pulley/fairlead or pressure seal, birdcage
cable (slightly untwist), and visually inspect
for wear/broken wires and for general

condition 24 inches either side of contact
area when the controls are in the neutral
position.

(D) Prior to further flight, replace with a
new cable any cable found to have any one
of the following conditions:

(i) More than three (3) broken wires within
any one-foot section of the cable (any wire
worn more than one-half its diameter is
considered broken), or

(ii) More than one (1) one-foot section with
three broken wires, or

(iii) Cables whose total mumber of broken
wires exceeds the total number of feet in
length of that cable, or

(iv) More than six (6) wires worn not more
than one-half of the wire diameter in any
one-inch length of cable.

(E) In cases where discrepant cables have
been found, prior to further flight, inspec! the
condition of the associated fairleads/
pressure seals or pulleys in accordance with
appropriate maintenance instructions and
replace any unserviceable components as
required.

(F) Prior to returning the airplane to
service, reset cable tensions, rerig primary
control systems, reassemble the airplane and
verify proper control systems operation, all in
accordance with appropriate maintenance
instructions, and make an appropriate
maintenance record entry.

(2) Remove and replace all elevator.
rudder, aileron and aileron to rudder
interconnect primary control cables with new
cables in accordance with appropriate
maintenance instructions. Prior to returning
the airplane to service, reset cable tensions,
rerig primary control systems, reassemble the
airplane and verify proper control systems
operation, all in accordance with appropriate
maintenance instructions, and make an
appropriate maintenance record entry.

(b) For airplanes with less than 10,000
hours TIS on the effective date of this AD,
prior to the accumulation of 10,150 hours TIS
and each 400 hours TIS thereafter, inspect
control cables in accordance with paragraph
(a)(1) of this AD or, prior to the accumulation
of 10,150 hours TIS and each 10,000 hours TIS
thereafter, replace control cables in
accordance with paragraph (a)(2) of this AD.

(c) Paragraphs (a) and (b) of this AD do not
restrict compliance to one alternative
(repetitive inspections or replacement at
specified intervals) exclusive of the other. bul
may be complied with interchangeably
provided the inspection/replacement
intervals are complied with.

(d) Operators who have kept records of
hours TIS on all individual control cables in
an airplane may substitute these records in
lieu of airplane hours TIS for determining the
compliance times in this AD.

(e) Airplanes may be flown in accordance
with FAR 21.197 to a location where this AD
may be accomplished.

(f) An equivalent method of compliance
with this AD may be used when approved by
the Manager, Airplane Certification Branch,
ASW-150, Southwest Regional Office, FAA,
Fort Worth, Texas 76101; Telephone (817)
624-5150.

All persons affected by this directive
may obtain copies of the documents
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referred to herein upon request to
Fairchild Aircraft Corporation, P.O. Box
32486, San Antonio, Texas 78284; or
FAA, Office of the Regional Counsel,
Room 1558, 601 East 12th Street, Kansas
City, Missouri 64106.

This amendment becomes effective on
january 27, 1987.

Issued in Kansas City, Missouri, on January
12, 1887.
Jerold M. Chavkin,
Acting Director, Central Region.
[FR Doc. 87-1405 Filed 1-22-87; 8:45 am|
BILLING CODE 4910-13-M

FEDERAL TRADE COMMISSION

16 CFR Part 13
[Docket No. C-2935]

National Fire Hose Corp. et al,;
Prohibited Trade Practices, and
Affirmative Corrective Actions

AGENCY: Federal Trade Commission.
ACTION: Set aside order.

SUMMARY: The Federal Trade
Commission has set aside a 1978
consent order with National Fire Hose
Corp., thus removing restrictions on the
company's relations with its
distributors.

DATES: Consent Order issued Nov. 1,
1978. Set Aside Order issued Jan, 6, 1987.
FOR FURTHER INFORMATION CONTACT:
FTC/A-2115, Daniel Ducore,
Washington, DC 20580. (202) 326-2687.
SUPPLEMENTARY INFORMATION: In the
Matter of National Fire Hose Corp., et
al., a corporation, The prohibited trade
practices and/or corrective actions, as
sel forth at 43 FR 57143, are deleted.

List of Subjects in 16 CFR Part 13

Fire hose and accessories, Trade
practices,

(Sec, 8, 38 Stat. 721; 15 U.S.C. 46. Interprets or
applies sec. 5, 38 Stal. 719, as amended. 15
U.S.C. 45)

Before Federal Trade Commission

Commissioners: Daniel Oliver, Chairman;
Patricia P. Bailey, Terry Calvani, Mary L.
Azcuenaga, Andrew . Strenio, Jr.

In the matter of National Fire Hose Corp.,
et al., a corporation,

Order Reopening and Setting Aside
Order

Issued on November 1, 1978.

On September 5, 1986, the
respondents National Fire Hose
Corporation, Raymond L. Pepp and
Dudley H. Pepp (“National") filed their

Petition To Reopen Proceeding and To
Set Aside Consent Order (*'Petition’'),
pursuant to section 5(b) of the Federal
Trade Commission Act, 15 U.S.C. 45(b),
and § 2.51 of the Commission’s Rules of
Practice, 16 CFR 2.51, requesting that the
Commission set aside or modify the
order in Docket No, C-2935, issued on
November 1, 1978. The order, among
other things, prohibits the respondents
from restricting or limiting the territory
in which a distributor may sell
National's products. The Petition was
placed on the public record for thirty
days, pursuant to § 2.51 of the
Commission’s Rules. One comment was
received.

The complaint in this case alleged that
National, the leading domestic
manufacturer and seller of fire hose,
had, by imposing territorial restrictions
on its distributors of municipal fire hose,
restricted competition among
distributors of National's products and
foreclosed the entry of new distributors
into competition with National's
distributors. The order prohibits
National from restricting the territories
in which its distributors may sell
National products, from restricting the
customers to which a distributor may
sell and from communicating with any
distributor about the establishment of
new distributorships.!

In the Petition, National asserts that
the prohibitions of the order hinder
National from developing an effective
and efficient distribution program and
that, as a result, the order has placed
National at a competitive disadvantage
in the municipal fire hose market.
National notes that none of its
competitors is currently subject to the
restrictions imposed on National by the
order. National claims that setting aside
the order would enable National to
become a more effective interbrand
competitor, because National would be
able to foster the promotional and sales
development efforts of its local
distributors. National's local distributors
presently are reluctant to undertake
such efforts, because they risk losing
business to distant National distributors
who exploit the market business to
distant National distributors who
exploit the market created through the
efforts of National's local distributors.

Based on the information provided by
National and other available
information, the Commission has
concluded that National has failed to

! The order prohibits National from imposing
territorial restrictions on its distributors. The order
does not bar National from entering into exclusive
distributorship agreements with its distributors.

make a satisfactory showing of changed
conditions of fact or law that require
reopening. The Commission has
determined, however, that the public
interest warrants reopening the
proceeding in Docket No. C-2935 and
setting aside the order. National's
inability under the order to impose
otherwise lawful territorial restrictions
on its fire hose distributors may impede
National's ability to compete by
lessening the efficiency of National's
distribufion system and by discouraging
distributors from offering and promoting
National's products. In addition,
purchasers of National's municipal fire
hose may have difficulty obtaining post-
sale services and training from
distributors that have lost sales due to
“free riding"” by other distributors and,
therefore, may be exposed to increased
risk of injury. As a result, National may
be exposed to personal injury claims.

The impediments to effective
competition resulting from the order
outweigh any reasons to retain the
order. There do not appear to be any
significant impediments to entry into
either the manufacture or distribution of
fire hose, and, in fact, significant entry
has occurred since the order in this case
was entered. An absolute prohibition
upon the use of territorial restrictions by
National appears to be no longer
necessary under the facts presented,
because National's use of exclusive
territorial arrangements with its
distributors is unlikely to foreclose
competitiors from distributional outlets.

The legality of distributional
restraints, such as territorial restrictions,
standing alone or coupled with
exclusive distribution arrangements,
must be determined on a case by case
basis under applicable legal standards.
Under the particular circumstances of
this case, the likely impediment to
National's ability to compete outweighs
any need to retain the order, and it is
therefore in the public interest to set
aside the order in this case.

Accordingly, it is ordered that the
order of November 1, 1978, in this matter
be, and it hereby is, set aside.

By the Commission. Commissioner Bailey
was recorded as voting in the negative,

Issued: January 6, 1987,
Emily H. Rock,

Secretary.
[FR Doc. 87-1447 Filed 1-22-87; 8-45 am]
BILLING CODE 6750-01-M
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DEPARTMENT OF ENERGY §389.101 [Amended] Further redelegation of the authority
2. The Table of OMB Control Numbers delegated is not authorized. Authority

Federal Energy Regulatory in § 389.101(b) is amended by inserting delegated to a position by title may be

Commission *284.226(d)" in numerical order in the exercised by a person officially

18 CFR Part 389 Section column, and "0086" in the designated to serve in such position in

[Docket Nos. RM86-3-003 through-068]

Ceiling Prices; Old Gas Pricing
Structure

January 20, 1987.

AGENCY: Federal Energy Regulatory
Commission.

ACTION: Notice of OMB control number.

SUMMARY: On December 15, 1986, the
Federal Energy Regulatory Commission
issued an order granting rehearing in
part, denying rehearing in part and
clarifying the final rule adopted in Order
No. 451. 51 FR 46762 (December 24,
1986). This notice states the OMB
Control Number for § 284.226{d) which
the rehearing order added to the
Commission's regulations. That section
requires interstate pipelines transporting
gas under the certificate granted by

§ 284.226(b) to comply with the reporting
requirements of § 284.223(f). The
amendments to the Commission's
regulations adopted in the order on
rehearing become effective on January
23, 1987.

EFFECTIVE DATE: [anuary 23, 1987.

FOR FURTHER INFORMATION CONTACT:
Richard Howe, Jr., Office of the General
Counsel, Federal Energy Regulatory
Commission, 825 North Capitol Street,
NE., Washington, DC 20426.

SUPPLEMENTARY INFORMATION: The
Paperwork Reduction Act, 44 U.S.C.
3501-3520 (1982) and the Office of
Management and Budget's (OMB)
regulations, 5 CFR Part 1320 (1983),
require that OMB approve certain
information collection requirements
imposed by agency rule. On January 14,
1987, OMB approved the information
collection requirements of 18 CFR
284.226(d) and issued control number
19020086 for that section.

List of Subjects in 18 CFR Part 389

Reporting and recordkeeping
requirements.

PART 389—[AMENDED]

Accordingly, Part 389, Chapter 1, Title
18, Code of Federal Regulations is
amended as set forth below.

1. The authority citation for Part 389
continues to read as follows:

Authority: Paperwork Reduction Act of
1980, 44 U.S.C, 3501-3520 (1982).

corresponding position in the OMB
Control Numbers column.

Kenneth F. Plumb,

Secretary,

[FR Doc. 87-1538 Filed 1-22-87; 8:45 am|
BILLING CODE 6717-01-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21CFR Part5

Delegations of Authority and
Organization; Center for Drugs and
Biologics

AGENCY: Food and Drug Administration.
ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
regulations for delegations of authority
for petitions under 21 CFR Part 10. This
amendment will delegate authority to
division directors in the Office of Drug
Research and Review and the Office of
Biologics Research and Review in the
Center for Drugs and Biologics (CDB).
Also, a new delegation to officials in
CDB is being added concerning
extensions or stays of effective dates for
compliance with certain labeling
requirements for human prescription
drugs.

EFFECTIVE DATE: January 23, 1987,

FOR FURTHER INFORMATION CONTACT:
Marjorie J. Shandruk, Office of
Management and Operations (HFA-
340), Food and Drug Administration,
5600 Fishers Lane, Rockville, MD 20857,
301-443-4976.

SUPPLEMENTARY INFORMATION: FDA is
amending § 5.31 Petitions under Part 10
(21 CFR 5.31) in paragraph (a) by
deleting the phrase “and to amend any
effective date established under

§ 201.59." To clarify which officials have
this authority, § 5.94 is being added.
Also under § 5.31, paragraph (a)(3) is
being added to delegate this authority to
directors and deputy directors of the
divisions within the Offices of Drug
Research and Review and Biologics
Research and Review for drugs assigned
to their respective divisions. Due to the
increasing number of effective date
extension decisions that must be acted
upon, delegating this authority to these
officials will facilitate and expedite the
decisionmaking process.

an acting capacity or on a temporary
basis.

List of Subjects in 21 CFR Part 5

Authority delegations (Government
agencies), Organization and functions
(Government agencies).

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under the
authority delegated to the Commissioner
of Food and Drugs, Part 5 is amended as
follows:

PART 5—DELEGATIONS OF
AUTHORITY AND ORGANIZATION

1. The authority citation for 21 CFR
Part 5 continues to read as follows:

Authority: 5 U.S.C. 504, 552; 7 U.S.C. 2217,
15 U.S.C. 638, 1451 et seq.: 21 U.S.C. 41 et seq..
61-63, 141 et seq., 301-392, 467f(b), 879(b), 801
et seq., 823(f), 1031 et seq.; 35 U.S.C. 156; 42
U.S.C. 219, 241, 242(a), 242a, 2421, 2420, 243,
262, 263, 263b through 263m, 264, 265, 300u e!
seq., 1395y and 1395y note, 3246b(b)(3),
4831(a), 10007, and 10008; Federal Caustic
Poison Act (44 Stat. 1408); Comprehensive
Drug Abuse Prevention and Control Act of
1970 (84 Stat. 1241); Federal Advisory
Committee Act (Pub. L. 92-463); F.O. 11490
11921.

2. Section 5.31 is amended by revising
the introductory text of paragraph (a)
and by adding paragraph (a)(3) to read
as follows:

§5.31 Petitions under Part 10.

(a) The following officials are
authorized to grant or deny citizen
petitions submitted under § 10.30 of this
chapter for a stay of an effective date in
§ 201.59 of this chapter for compliance
with certain labeling requirements for
human prescription drugs.

- * * * -

(3) For drugs assigned to their
respective division, the Directors and
Deputy Directors of the Divisions within
the Offices of Drug Research and
Review and Biologics Research and
Review, CDB.

- * - - -

3. Subpart B is amended by adding
§ 5.94 to read as follows:

§5.94 Extensions or stays of effective
dates for compliance with certain labeling
requirements for human prescription drugs.

The following officials are authorized
to extend or stay an effective date in
§ 201.59 of this chapter for compliance
with certain labeling requirements for
human prescription drugs.
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(a) The Director and Deputy Director,
Center for Drugs and Biologics (CDB).

(b) For drugs assigned to their
respective offices, the Directors and
Deputy Directors of the Offices of: Drug
Research and Review and Biologics
Research and Review, CDB.

{c) For drugs assigned to their
respective divisions, the Directors and
Deputy Directors of the Divisions within
the Offices of Drug Research and
Review and Biologics Research and
Review, CDB.

Dated: January 20, 1987,
John M. Taylor,
Associate Commissioner for Regulatory
Affairs.
{FR Doc. 87-1502 Filed 1-22-87; 8:45 am|
BILLING CODE 4160-01-M

21 CFR Part 357
[Docket No. 79N-0378]

Anthel!mintic Drug Products for Over-
the-Counter Human Use; Final
Monograph; OMB Approval of
Requirements

AGENCY: Food and Drug Administration.
ACTION: Final rule.

summARY: The Food and Drug
Administration (FDA) is announcing
that the Office of Management and
Budget (OMB) has approved the
collection of information requirement
concerning its final rule on over-the-
counter (OTC) anthelmintic drug
products. The agency is amending that
regulation to reflect OMB's approval.
EFFECTIVE DATE: February 2, 1987.

FOR FURTHER INFORMATION CONTACT:
William E. Gilberton, Center for Drugs
and Biologics (HFN-210), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-295-8000.
SUPPLEMENTARY INFORMATION: In the
Federal Register of August 1, 1986 (51 FR
27758), FDA issued a final rule in the
form of a final monograph effective
February 2, 1987 establishing conditions
under which OTC anthelmintic drug
products (products that destroy
pinworms) are generally recognized as
safe and effective and not misbranded.
In that document (51 FR 27758-27759),
FDA announced that it had submitted
the final rule to the Office of
Management and Budget (OMB) for
approval of the collection of information
requirement contained in § 357.152.

~ OMB has approved the collection of
information requirement under OMB
control number 0910-0232. This
document announces OMB's approval
and amends the regulation to reflect that
approval,

Because this amendment is
nonsubstantive, notice and public
procedure are unnecessary (5 U.S.C. 553
(b)(B) and (d)).

List of Subjects in 21 CFR Part 357
Labeling, Over-the-counter drugs.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and the
Administrative Procedure Act,
Subchapter D of Chapter I of Title 21 of
the Code of Federal Regulations is
amended as follows:

PART 357—MISCELLANEOUS
INTERNAL DRUG PRODUCTS FOR
OVER-THE-COUNTER HUMAN USE

1. The authority citation for 21 CFR
Part 357 continues to read as follows:

Authority: Secs. 201(p), 502, 505, 701, 52
Stat. 1041-1042 as amended, 10501053 as
amended, 1055-1056 as amended by 70 Stat.
919 and 72 Stat. 948 (21 U.S.C. 321(p), 352, 355,
371); 5 U.S.C. 553; 21 CFR 5.11.

2.1n § 357.152 by adding a

parenthetical statement at the end of the
section, to read as follows:

§357.152 Package inserts for anthelmintic
drug products.

* * * *

{Collection of information requirement
approved by the Office of Management and
Budget under number 0910-0232)

Dated: January 15, 1987.
John M. Taylor,
Associate Commissioner for Regulatory
Affairs.
[FR Doc. 87-1501 Filed 1-22-87; 8:45 am|
BILLING CODE 4160-01-M

———

DEPARTMENT OF JUSTICE
Drug Enforcement Administration
21 CFR Part 1308

Schedules of Controlled Substances;
Placement of 1-Methyl-4-phenyl-4-
propionoxypiperidine (MPPP) and 1-(2-
phenethyl)-4-phenyl-4-
acetoxypiperidine (PEPAP) into
Schedule |

AGENCY: Drug Enforcement
Administration, Justice.

ACTION: Final rule.

SUMMARY: This final rule is issued by
the Administrator of the Drug
Enforcement Administration (DEA) to
place the narcotic substances, 1-methyl-
4-phenyl-4-propionoxypiperidine (MPPP)
and 1-(2-phenethyl)-4-phenyl-4-
acetoxypiperidine (PEPAP) into
Schedule I of the Controlled Substances
Act (CSA) (21 U.S.C. 801 et seq.). This
action is based on findings made by the

DEA Administrator that both MPPP and
PEPAP meet the statutory criteria for
inclusion in Schedule I of the CSA.
These findings are in agreement with the
independent reviews and evaluations of
relevant data conducted by both DEA
and the Assistant Secretary for Health,
Department of Health and Human
Services. As a result of this final rule,
the regulatory controls and criminal
sanctions of Schedule I will be
applicable to the manufacture,
distribution, importation and
exportation of MPPP and PEPAP.

EFFECTIVE DATE: January 23, 1987.

FOR FURTHER INFORMATION CONTACT:
Howard McClain, Jr., Chief Drug Control
Section, Drug Enforcement
Administration, Washington, DC 20537,
Telephone: (202) 633-1366.

SUPPLEMENTARY INFORMATION: MPPP
and PEPAP are potent analogs of
meperidine, a Schedule II synthetic
narcotic analgesic, Produced in
clandestine laboratories, MPPP and
PEPAP have been identified in the illicit
drug traffic and MPPP in particular has
been associated with the production of
drug-induced Parkinson's disease in a
number of users.

Based on the data available to him in
1985, the DEA Administrator determined
that emergency scheduling of MPPP and
PEPAP into Schedule I of the CSA was
necessary to avoid an imminent hazard
to the public safety. Therefore, in a
Federal Register notice (50 FR 28098
100) dated July 10, 1985, the DEA
Administrator, pursuant to the
emergency scheduling provisions of 21
U.S.C. 811(h), placed MPPP and PEPAP
into Schedule I of the CSA for one year
effective on August 12, 1985. The
temporary scheduling of MPPP and
PEPAP was extended until February 12,
1987 in a subsequent Federal Register
notice (51 FR 28695-6).

Following an independent review of
the relevant data on MPPP and PEPAP
by DEA and a scientific and medical
evaluation of these substances by the
Assistant Secretary for Health, the DEA
Administrator, pursuant to 21 U.S.C. 811,
proposed the permanent placement of
MPPP and PEPAP into Schedule I of the
CSA (August 11, 1986, 51 FR 28725-6).
Interested parties were given until
September 10, 1986 to submit comments
or abjections in writing regarding this
proposal. During this 30-day period,
DEA did not receive any comments or
objections to the proposed scheduling
action.

Based upon the investigations and
review conducted by DEA and upon the
scientific and medical evaluation and
recommendation of the Assistant
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Secretary for Health, the DEA
Administrator, pursuant to the
provisions of 21 U.S.C. 811 (a) and (b),
finds that:

(1) MPPP and PEPAP have a high
potential for abuse;

(2) MPPP and PEPAP have no
currently accepted medical use in
treatment in the United States; and

(3) MPPP and PEPAP lack accepted
safety for use under medical
supervision.

The above findings are consistent
with the placement of MPPP and PEPAP
into Schedule I of the CSA. The
Administrator further finds that MPPP
and PEPAP are opiates as defined in 21
U.S.C. 802(18) since both have an
addiction-forming and addiction-
sustaining liability similar to that of
morphine. Consequently, MPPP and
PEPAP are narcotics since the definition
of narcotic, as stated in 21 U.S.C.
802(17)(A), includes: “Opium, opiates,
derivatives of opium and opiates."

In accordance with 21 U.S.C. 811(h)(5)
the emergency scheduling order for
MPPP and PEPAP shall be vacated on
the effective date of this final rule
permanently placing MPPP and PEPAP
into Schedule I of the CSA.

Since MPPP and PEPAP are already
under temporary control in Schedule 1,
all regulations applicable to Schedule I
narcotic substances will continue to be
effective.

Pursuant to 5 U.S.C. 605(b), the
Administrator certifies that the
placement of MPPP and PEPAP into
Schedule I of the CSA will have no
impact upon small businesses or other
entities whose interests must be
considered under the Regulatory
Flexibility Act (Pub. L. 96-354). This
action involves the permanent control of
a substance with no legitimate medical
use or manufacture in the United States.

In accordance with the provisions of
21 U.S.C. 811(a), this scheduling action is
a formal rulemaking “on the record after
opportunity for a hearing." Such formal
proceedings are conducted pursuant to
the provisions of 5 U.S.C. 556 and 557
and, as such, have been exempted from
the consultation requirements of
Executive Order 12291 (46 FR 13193).

List of Subjects in 21 CFR Part 1308

Administrative practice and
procedure, Drug traffic control,
Narcotics, Prescription drugs.

Under the authority vested in the
Attorney General by section 201(a) of
the CSA (21 U.S.C. 811(a)) and delegated
to the Administrator of DEA by
Department of Justice regulations (28
CFR 0.100), the Administrator hereby

orders that 21 CFR 1308.11 be amended
as follows:

PART 1308—[AMENDED]

1. The authority citation for 21 CFR
Part 1308 continues to read as follows:

Authority: 21 U.S.C. 811, 812, 871(b).

2. Section 1308.11 is amended by
redesignating the existing paragraphs
(b)(33) through (b)(36) and (b})(37)
through (b)(47) as (b)(34) through (b)(37)
and (b)(39) through (b)(49), respectively
and by adding new paragraphs (b)(33)
and (b)(38) to read as follows:

[b) AN T
(33) MPPP (1-methyl-4-phenyl-4-
PropionoxXypiperidine ). s 9661
- * - * *
(38) PEPAP (1-(-2-phenethyl}-4-phenyl-
4-acetoxypiperidine. .o 9663
- * - - *

§ 1308.11 [Amended]

3. Section 1308.11 is amended by
removing paragraphs (g)(2) and (g)(3)
and redesignating the existing
paragraphs (g)(4) through (g)(12) as (g)(2)
through (g)(10).

Dated: January 16, 1987.

John C. Lawn,

Administrator, Drug Enforcement
Administration.

[FR Doc. 87-1400 Filed 1-22-87; 8:45 am|
BILLING CODE 4410-09-M

21 CFR Part 1308

Schedules of Controlled Substances;
Rescheduling of Alfentanil From
Schedule | to Schedule Il

AGENCY: Drug Enforcement
Administration, Justice.

ACTION: Final rule.

SUMMARY: This final rule is issued by
the Administrator of the Drug
Enforcement Administration (DEA) in
order to reschedule alfentanil, a narcotic
substance, from Schedule I to Schedule
IT of the Controlled Substances Act
(CSA) (21 U.S.C. 801 et seq.). This action
follows final approval by the Food and
Drug Administration (FDA) of a new
drug application for alfentanil.
Alfentanil is being moved into Schedule
II because it has been approved by FDA
as being safe and effective for indicated
uses in medicine. As a result of this rule,
the regulatory controls and criminal
sanctions of a Schedule 1l narcotic
substance under the CSA will be
applicable to the manufacture,
distribution, importation and
exportation of alfentanil.

EFFECTIVE DATE: [anuary 23, 1887.

FOR FURTHER INFORMATION CONTACT:
Howard McClain, Jr., Chief Drug Control
Section, Drug Enforcement
Administration, Washington, DC 20537,
Telephone: (202) 633-1366.

SUPPLEMENTARY INFORMATION: A notice
was published in the Federal Register on
April 17, 1986 (51 FR 13025) proposing
that alfentanil be transferred from
Schedule I to Schedule II of the CSA.
Interested persons were given until May
19, 19886, to submit comments or
objections regarding the proposal. No
correspondence of any kind was
received regarding the proposal.
Furthermore, according to the December
29, 1986 letter from Paula Botstein, M.D.,
Acting Deputy Director, Office of Drug
Research and Review, Center for Drugs
and Biologics, Food and Drug
Administraion, the new drug application
for alfentanil has been approved.

Based on the scientific and medical
evaluation and recommendation
contained in a January 31, 1986 letter
from the Acting Assistant Secretary for
Health, Department of Health and
Human Services, the Administrator of
the DEA, pursuant to the provisions of
21 U.S.C. 811(a) and (b), finds that:

(1) Alfentanil has a high potential for
abuse;

(2) Alfentanil has a currently accepted
medical use in treatment in the United
States; and

(3) Abuse of alfentanil may lead to
severe psychological or physical
dependence.

The above findings are consistent
with the placement of alfentanil into
Schedule II of the CSA. The
Administrator further finds that
alfentanil is an opiate as defined in 21
U.S.C. 802(18) since it has an addiction-
forming and addiction-sustaining
liability similar to morphine.
Consequently, alfentanil is a narcotic
since the definition of narcotic, as stated
in 21 U.S.C. 802(17)(A), includes:
"Opium, opiates, derivatives of opium
and opiates.”

Regulations that are effective on
January 23, 1987 and imposed on
alfentanil are as follows:

1. Registration. Any person who
manufactures, distributes, engages in
research, imports or exports alfentanil
or who proposes to engage in
alfentanil’s manufacture, distribution,
importation, exportation or research
shall obtain a registration to conduct
that activity by (date of publication in
Federal Register), pursuant to Part 1301
of Title 21 of the Code of Federal
Regulations.
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2. Security. Alfentanil must be
manufactured, distributed and stored in
accordance with §§ 1301.71,
1301.72(a)(c)(d), 1301.73, 1301.74,
1301.75(b)(c) and 1301.76 of Title 21 of
the Code of Federal Regulations.

3. Labeling and packaging. All labels
on commercial containers of, and all
labeling of, alfentanil which is packaged
after January 23, 1987 shall comply with
the requirements of §8§ 302.03-1302.05
and 1302.07-1302.08 of Title 21 of the
Code of Federal Regulations.

4. Quotas. Quotas for alfentanil are
established pursuant to Part 1303 of
Title 21 of the Code of Federal
Regulations.

5. Inventory. Registrants possessing
alfentanil are required to take
inventories pursuant to §8§ 1304.04 and
1304.11-1304.19 of Title 21 of the Code of
Federal Regulations.

6. Records. All registrants must keep
records pursuant to §§ 1304.04 and
1304.21-1304.29 of Title 21 of the Code of
Federal Regulations.

7. Reports. All registrants are required
to file reports pursuant to §§ 1304.31-
1304.41 of Title 21 of the Code of Federal
Regulations.

8. Order Forms. Each distribution of
alfentanil requires the use of an order
form pursuant to Part 1305 of Title 21 of
the Code of Federal Regulations.

9. Prescriptions. As alfentanil has
been approved by the FDA for use in
medical treatment, the drug may be
dispensed by prescription. Prescriptions
for alfentanil are to be issued pursuant
to §§ 1306.01-1306.07 and 1306.11~
1306.15.

10. Importation and Exportation. All
importation and exportation of
alfentanil shall be in compliance with
Part 1312 of Title 21 of the Code of
Federal Regulations.

11. Criminal Liability. Any activity
with alfentanil not authorized by or in
violation of the CSA or the Controlled
Substances Import and Export Act
continues to be unlawful. The applicable
penalties before January 23, 1987 shall
be those of a Schedule I narcotic
controlled substance. On January 23,
1987, alfentanil for the purposes of
criminal liability shall be treated as a
Schedule II narcotic controlled
substance. The penalties associated
with Schedule I or II narcotic substances
are the same.

12. Other. In all other respects, this
order is effective on January 23, 1987.

Pursuant to Title 5, United States
Code, section 605(b), the Administrator
certifies that the rescheduling of
alfentanil, as ordered herein, will not
have a significant impact upon small
businesses or other entities whose
interests must be considered under the

Regulatory Flexibility Act (Pub. L. 96~
354). Most of the regulatory
requirements imposed on Schedule Il
substances are the same as those
imposed on Schedule I substances.
Substances in Schedule II, however,
may be prescribed by registered
practitioners for use in medical
treatment in the United States.

In accordance with the provisions of
section 201(a) of the CSA (21 U.S.C.
811(a)), this scheduling action is a
formal rulemaking “on the record after
opportunity for a hearing.” Such
proceedings are conducted pursuant to
the provisions of 5 U.S.C. 556 and 557
and, as such, have been exempted from
the consultation requirements of
Executive Order 12291 (46 FR 13193).

List of Subjects in 21 CFR Part 1308

Administrative practice and
procedure, Drug traffic control,
Narcotics, Prescription drugs.

Under the authority vested in the
Attorney General by section 201(a) of
the CSA (21 U.S.C. 811(a)) and delegated
to the Administrator of the Drug
Enforcement Administration by
regulations of the Department of Justice
(28 CFR Part 0.100), the Administrator
hereby orders that 21 CFR Part 1308 be
amended as follows:

PART 1308—SCHEDULES OF
CONTROLLED SUBSTANCES

1. The authority citation for 21 CFR
Part 1308 continues to read as follows:

Authority: 21 U.S.C. 811, 812, 871(b).

§ 1308.11 [Amended]

2, Section 1308.11 is amended by
removing paragraph (b)(2) and
redesignating paragraphs (b)(3) through
(b)(49) as (b)(2) through (b)(48).

3. Paragraph (c) of 1308.12 is amended
by redesignating the existing paragraphs
(c)(1) through (c)(23) as (c)(2) through
(c)(24) and by adding new paragraph
(c)(1) to read as follows:

§ 1308.12 Schedule Il

* - . * *

(c) L
(c)(1) alfentanil... 9737
* " * - -

Dated: January 16, 1987.
John C. Lawn,
Administrator, Drug Enforcement
Administration.

[FR Doc. 87-1401 Filed 1-22-87; 8:45 am]
BILLING CODE 4410-08-M

DEPARTMENT OF LABOR
Wage and Hour Division
29 CFR Part 800

Equal Pay For Equal Work Under the
Fair Labor Standards Act

AGENCY: Wage and Hour Division,
Labor.

ACTION: Final rule; removal of
interpretative regulations.

SUMMARY: The Department of Labor is
issuing a final rule to remove the
interpretative regulations found at 29
CFR Part 800, which was promulgated
under the equal pay provisions of the
Fair Labor Standards Act.

On August 20, 19886, the Equal
Employment Opportunity Commission
published final interpretative
regulations under the Equal Pay Act at
29 CFR Part 1620, thereby rendering
obsolete and of no legal effect 29 CFR
Part 800. Therefore the latter
interpretative regulations are being
removed from the CFR.

EFFECTIVE DATE: January 23, 1987.

FOR FURTHER INFORMATION CONTACT:
Paula V. Smith, Administrator, Wage
and Hour Division, U.S. Department of
Labor, Room S-3502, 200 Constitution
Avenue, NW., Washington, DC 20210,
(202) 523-8305. This is not a toll free
number.

SUPPLEMENTARY INFORMATION: Pursuant
to Reorganization Plan No. 1 of 1978, 43
FR 19807 (May 9, 1978), and Executive
Order No. 12144, 44 FR 37193 (June 26,
1979), responsibility and authority for
enforcement of the Equal Pay Act of
1963 (EPA), 28 U.S.C. 206(d), was
transferred from the Department of
Labor (DOL) to the Equal Employment
Opportunity Commission (EEOC) on
July 1, 1979. At that time, the EEOC
published a notice in the Federal
Register stating that the EEOC was not
adopting the EPA interpretations and
opinions of DOL as its own, although
employers could continue to rely on
them to the extent they were consistent
with statutory revisions and judicial
interpretations until the EEOC issued its
own interpretations. 44 FR 38671 (July 2,
1979).

On August 20, 1986, the EEOC
published its final interpretative
regulations under the EPA in the
Federal Register, 51 FR 29816, stating
that employers may no longer rely upon
the DOL interpretations of EPA at 29
CFR Part 800.

Accordingly, 29 CFR Part 800 has now
been rendered obsolete and of no legal
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effect, and is being withdrawn from the
CFR.

Regulatory Impact

This document reflects the removal of
regulations for which there is no current
statutory or other legal authority.
Therefore this document does not
constitute a rule or regulation as defined
in Executive Order No. 12291. In
addition, this document was not
preceded by a general notice of
proposed rulemaking, and is not a rule
as defined in the Regulatory Flexibility
Act, 5 US.C. 601(2) and 604(a).

List of Subjects in 29 CFR Part 800

Employment, Equal employment
opportunity, Labor, Sex discrimination,
Wages.

_FPromulgation of Final Rule
PART 800—{Removed]

“Accordingly, Title 29, Code of Federal
Regulations, is hereby amended by
removing Part 800.

Authority: See. 1-19, 52 Stal. 1060, as
amended; Sec. 10, 61 Stat. 84; Pub. L. 88-38, 77
Stat. 56 (29 U.S.C. 201, et seq. ); sec. 1, Reorg.
Plan No. 1 of 1978, 43 FR 19807; Executive
Order No. 12144, 44 FR 37193.

Signed at Washington, DC, this 15th day of
January 1987.

Paula V. Smith,

Administrator, Wage and Hour Division.
[FR Doc. 87-1567 Filed 1-22-87; 8:45 am]
BILLING CODE 4510-27-M

VETERANS ADMINISTRATION
38 CFR Part 21

Vocational Rehabilitation: Disposition
of Cases in Which Potentially Eligible
Veterans Do Not initiate or Pursue a
Claim

AGENCY: Veterans Administration.
ACTION: Final rules.

SUMMARY: In these final rules the
Veterans Administration (VA) has
established procedures governing the
administrative actions to be taken when
service-disabled veterans fail to pursue
a claim for vocational rehabilitation
services or to continue to pursue a
vocational rehabilitation program for
which services have been authorized.
The procedures include followup by VA
staff when a veteran does not initiate or
continue the rehabilitation process. The
final rules will improve the
administration of provisions for
followup action by VA staff.

EFFECTIVE DATE: January 23, 1987.

FOR FURTHER INFORMATION CONTACT:
Dr. Karen Boies, Assistant Director for
Policy and Program Development,
Vocational Rehabilitation and
Education Service, Department of
Veterans Benefits, Veterans
Administration, 810 Vermont Avenue
NW., Washington, DC 20420, (202) 233~
5449.

SUPPLEMENTARY INFORMATION: On
pages 17996 and 17997 of the Federal
Register of May 18, 1986, the VA
published proposed regulatory
amendments to improve the provisions
of the case status system contained in 38
CFR 21.180 through 21.198. Interested
persons were given 30 days in which to
submit their comments, suggestions or
objections to the proposed amendments,
No comments, suggestions or objections
were received, and the amendments are
hereby adopted as final rules without
change.

Sections 21.180 through 21.198
establish a case status system. The case
status system enables the VA to monitor
the veteran's progress through the
rehabilitation process and provides
information needed for program
management.

An ambiguity in the rules for the
disposition of cases in applicant status
(§ 21.182) caused unnecessary
expenditure of staff time to dispose of
cases in which a veteran did not initiate
or pursue a claim. A major function of
the case management system is to
assure that every reasonable effort is
made to help eligible veterans begin and
successfully complete a rehabilitation
program. Certain steps are therefore
built into the case status system to
assure that cases are not discontinued
without valid reasons. The ambiguity in
the rules caused replication of some of
these steps. The final rules eliminate the
ambiguity which caused this replication
and thereby resulted in unnecessary
expenditure of staff time. The final rules
thereby improve efficiency and provide
additional time for direct service.

These final rules do not meet the
criteria for major rules as contained in
Executive Order 12291, Federal
Regulations. They will not have a $100
million annual effect on the economy,
will not cause a major increase in costs
or prices, and will not have any other
significant adverse effects on the
economy.

The Administrator certifies that these
final rules will not have a significant
economic impact on a substantial
number of small entities as they are
defined in the Regulatory Flexibility Act
(RFA), 5 U.S.C. 601-612. Pursuant to 5
U.S.C. 605(b), these final rules are
therefore exempt from the initial and

final regulatory flexibility analyses
requirements of sections 603 and 604.
The reason for this certification is that
the final rules concern the rights and
responsibilities of individual VA
beneficiaries under Chapter 31. Thus, no
regulatory burdens are imposed on
small entities by these final rules.

(The Catalog of Federal Domestic Assistance
Number is 64,116)

List of Subjects in 38 CFR Part 21

Civil rights, Claims, Education, Grant
programs, Loan programs, Reporting
requirements, Schools, Veterans,
Veterans Administration, Vocational
education, Vocational rehabilitation.

Approved: December 30, 19886.
Thomas K. Turnage,
Administrator.

PART 21—[AMENDED]

38 CFR Part 21, Vocational
Rehabilitation and Education, is
amended as follows:

1. In § 21.62, paragraph (b)(4) is
revised to read as follows:

§21.62 Duties of the Vocational
Rehabilitation Panel.

* - - - g

(b) Consultation required. * * *

(4) Discontinuance. The panel shall
review any case in which
discontinuance is being considered for a
veteran with a service-connected
disability rated 50 percent or more
disabling, except cases reassigned to
“discontinued” status following
termination of “applicant" status. (38
U.S.C. 1504(a))

- - * -

2. In § 21.182, paragraph (d) is added
to read as follows:

§21.182 “Applicant” status.

- - - - -

(d) Transfer of terminated cases to
“discontinued” status. Each instance in
which a veteran's case is terminated for
reasons described in paragraph (c) (4) or
(5) of this section shall be placed in
“discontinued" status. (38 U.S.C. 1502)

* * . * *

3. In § 21.197, paragraphs (c)(1) and
(c)(4) are revised to read as follows:

§21.197 ‘“Interrupted" status.
-

. - * -

(c) Reasons for assignment to
“interrupted” status. A veteran's case
may be interrupted and assigned to
“interrupted" status for reasons
including but not limited to the
following:

(1) Veteran does not initiate or
continue rehabilitation process. If a

PR R T A ey § T
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veteran does not begin or continue the
rehabilitation process, the veteran's
case will be interrupted and assigned to
“interrupted” status, including:

(i) A case in “evaluation and
planning" status;

(ii) A case in “extended evaluation"
status;

(iii) A case in “rehabilitation to the
point of employability” status;

(iv) A case in “independent living
program” status; or

(v) A case in “employment services"
status.

. * . - .

(4) Prior to assignment to
‘“discontinued” status. A veteran's case
shall be assigned to “interrupted” status
prior to discontinuance and assignment
to “discontinued" status in all cases
except as provided in § 21.182(d) and
upon the veteran's death. The purpose of
assignment to “interrupted” status is to
assure that all appropriate actions have
been taken to help the veteran continue
in his or her program before
discontinuing benefits and services.

. - * - -

(38 U.S.C. 1511)

4. In § 21.198, the introductory portion
of paragraph (d) is revised to read as
follows:

§21.198 “Discontinued” status.

(d) Followup of a cases placed in
"discontinued” status. The VA shall
establish appropriate procedures to
follow up on cases which have been
placed in “discontinued” status, except
in those cases reassigned from
“applicant” status. The purpose of such
followup is to determine if:

. - - - .

(38 US.C. 1507)

[FR Doc, 87-1445 Filed 1-22-87; 8:45 am]
BILLING CODE 8320-01-M

38 CFR Part 36

Decrease in Maximum Permissible
Interest Rates on Guaranteed
Manufactured Home Loans, Home and
Condominium Loans, and Home
Improvement Loans

AGENCY: Veterans Administration.
ACTION: Final regulations.

SUMMARY: VA (Veterans

Administration) is decreasing the
maximum interest rates on guaranteed
manufactured home unit loans, lot loans,
and combination manufactured home
unit and lot loans. In addition, the
maximum interest rates applicable to
fixed payment and graduated payment

home and condominium loans, and to
home improvement and energy
conservation loans are also decreased.
These decreases in interest rates are
possible because of recent
improvements in the availability of
funds in various credit markets. The
decrease in the interest rates will allow
eligible veterans to obtain loans at a
lower monthly cost.

EFFECTIVE DATE: January 19, 1987.

FOR FURTHER INFORMATION CONTACT:
Mr. George D. Moerman, Loan Guaranty
Service (264), Department of Veterans
Benefits, Veterans Administration, 810
Vermont Avenue, NW., Washington, DC
20420 (202-233-3042).

SUPPLEMENTARY INFORMATION: The
Administrator is required by section
1819(f), title 38, United States Code, to
establish maximum interest rates for
manufactured home loans guaranteed by
the VA as he finds the manufactured
home loan capital markets demand.
Recent market indicators—including the
prime rate, the general decrease in
interest rates charged on conventional
manufactured home loans, and the
decrease of other short-term and long-
term interest rates—have shown that the
manufactured home capital markets
have improved. It is now possible to
decrease the interest rates on
manufactured home unit loans, lot loans,
and combination manufactured home
unit and lot loans while still assuring an
adequate supply of funds from lenders
and investors to make these types of VA
loans.

The Administrator is also required by
section 1803(c), title 38, United States
Code, to establish maximum interest
rates for home and condominium loans
including graduated payment mortgage
loans, and loans for home improvement
purposes. Market indicators similarly
favor reductions in the maximum
interest rates for these types of loans.
These lower interest rates should assist
more veterans in the purchase of homes
and condominiums or to obtain
improvement loans because of the
decrease in the monthly loan payments
for principal and interest.

Regulatory Flexibility Act/Executive
Order 12291

For the reasons discussed in the May
7, 1981 Federal Register, (46 FR 25443), it
has previously been determined that
final regulations of this type which
change the maximum interest rates for
loans guaranteed, insured, or made
pursuant to Chapter 37 of Title 38,
United States Code, are not subject to
the provisions of the Regulatory
Flexibility Act, 5 US.C. 601-612.

These regulatory amendments have
also been reviewed under the provisions
of Executive Order 12291. The VA finds
that they are not “major rules" as
defined in that Order. The existing
process of informal consultation among
representatives within the Executive
Office of the President, OMB, the VA
and the Department of Housing and
Urban Development has been
determined to be adequate to satisfy the
intent of this Executive Order for this
category of regulations. This alternative
consultation process permits timely rate
adjustments with minimal risk of
premature disclosure. In summary, this
consultation process will fulfill the
intent of the Executive Order while still
permitting compliance with statutory
responsibilities for timely rate
adjustments and a stable flow of
mortgage credit at rates consistent with
the market.

These final regulations come within
exceptions to the general VA palicy of
prior publication of proposed rules as
contained in 38 CFR 1.12. The
publicatipn of notice of a regulatory
change in the VA maximum interest
rates for VA guaranteed, insured or
direct loans would deny veterans the
benefit of lower interest rates pending
the final rule publication date which
would necessarily be more than 30 days
after publication in proposed form.
Accordingly, it has been determined that
publication of proposed regulations
prior to publication of final regulations
is impracticable, unnecessary, and
contrary to the public interest.

(Catalog of Federal Domestic Assistance
Program numbers, 64.113, 64.114, and 64.119)

These regulations are adopted under
authority granted to the Administrator
by sections 210(c), 1803(c)(1), 1811(d)(1)
and 1819 (f) and (g) of Title 38, United
States Code,

These decreases are accomplished by
amending §§ 36.4212(a) (1), (2), and (3),
and 36.4311 (a), (b), and (c) and
36.4503(a), Title 38, Code of Federal
Regulations.

List of Subjects in 38 CFR Part 36

Condominiums, Handicapped,
Housing, Loan programs—housing and
community development, Manufactured
homes, Veterans.

Approved: January 18, 1987.

Thomas K. Turnage,
Administrator.

PART 36—[AMENDED]

38 CFR Part 36, Loan Guaranty, is
amended as follows:
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1. In § 36.4212, paragraph (a) is
revised as follows:

§ 36.4212 Interest rates and late charges.

(a) The interest rate charged the
borrower on a loan guaranteed or
insured pursuant to 38 U.S.C. 1819 may
not exceed the following maxima except
on loans guaranteed or insured pursuant
to guaranty or insurance commitments
issued by the veterans Administration
prior to the respective effective date. (38
U.S.C. 1819(f))

(1) Effective January 19, 1987, 11
percent simple interest per annum for a
loan which finances the purchase of a
manufactured home unit only.

(2) Effective January 19, 1987, 10%
percent simple interest per annum for a
loan which finances the purchase of a
lot only and the cost of necessary site
preparation, if any.

(3) Effective January 19, 1987, 10%
percent simple interest per annum for a
loan which will finance the
simultaneous acquisition of a
manufactured home and a lot and/or the
site preparation necessary to make a lot
acceptable as the site for the
manufactured home.

2. In § 36.4311, paragraphs (a), (b), and
(c) are revised as follows:

§36.4311 Interest rates.

(a) Excepting loans guaranteed or
insured pursuant to guaranty or
insurance commitments issued by the
VA which specify an interest rate in
excess of 8% centum per annum,
effective January 19, 1987, the interest
rate on any home or condominium loan,
other than a graduated payment
mortgage loan, guaranteed or insured
wholly or in part on or after such date
may not exceed 8% per centum per
annum on the unpaid principal balance.
(38 U.S.C. 1803(c)(1))

(b) Excepting loans guaranteed or
insured pursuant to guaranty or
insurance commitments issued by the
VA which specify an interest rate in
excess of 8% per centum per annum,
effective January 19, 1987, the interest
rate of any graduated payment mortgage
loan guaranteed or insured wholly or in
part on or after such date may not
exceed 8% per centum per annum. (38
U.S.C. 1803(c)(1))

(c) Effective January 19, 1987, the
interest rate on any loan solely for
energy conservation improvements or
other alterations, improvements or
repairs, which is guaranteed or insured
wholly or in part on or after such date
may not exceed 10 per centum per
annum on the unpaid principal balance.
(38 U.S.C. 1803(c)(1))

*

3. In § 36.4503, paragraph (a) is
revised as follows:

§ 36.4503 Amount and amortization.

(a) The original principal amount of
any loan made on or after October 1,
1980, shall not exceed an amount which
bears the same ratio to $33,000 as the
amount of the guaranty to which the
veteran is entitled under 38 U.S.C. 1810
at the time the loan is made bears to
$27,500. This limitation shall not
preclude the making of advances,
otherwise proper, subsequent to the
making of the loan pursuant to the
provisions of § 36.4511. Except as to
home improvement loans, loans made
by the VA shall bear interest at the rate
of 8% percent per annum. Loans solely
for the purpose of energy conservation
improvements or other alterations,
improvements, or repairs shall bear
interest at the rate of 10 percent per
annum., (38 U.S.C. 1811(d) (1) and (2)(A))
. - * * -

[FR Doc. 87-1443 Filed 1-22-87; 8:45 am|]
BILLING CODE 8320-01-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 261
[SW-FRL-3146-1]

Hazardous Waste Management
System; Identification and Listing of
Hazardous Waste

AGENCY: U.S. Environmental Protection
Agency.
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) today is granting final
exclusions for the solid wastes
generated at two particular generating
facilities from the lists of hazardous
wastes contained in 40 CFR 261.31 and
261.32. This action responds to delisting
petitions received by the Agency under
40 CFR 260.20 and 260.22 to exclude
wastes on a '‘generator-specific” basis
from the hazardous waste lists. The
effect of this action is to exclude certain
wastes generated at these facilities from
listing as hazardous wastes under 40
CFR Part 261.

EFFECTIVE DATE: January 23, 1987.

ADDRESSES: The public docket for this
final rule is located in the Sub-
basement, U.S. Environmental
Protection Agency, 401 M Street SW.,
Washington, DC, 20460, and is available
for public viewing from 9:30 a.m. to 3:30
p.m., Monday through Friday, excluding
Federal holidays. Call Mia Zmud at (202)
475-9327 or Kate Blow at (202) 3824675

for appointments. The reference number
for this docket is "F-87-FPEF-FFFFF".
The public may copy a maximum of 50
pages of materials from any one
regulatory docket at no cost. Additional
copies cost $.20/page.

FOR FURTHER INFORMATION CONTACT:
For general information, contact the
RCRA /Superfund Hotline, toll-free at
{800) 424-9348, or (202) 382-3000. For
technical information, contact Lori
DeRose, Office of Solid Waste (WH-
562B), U.S. Environmental Protection
Agency, 401 M Street SW., Washington,
DC 20460, (202) 382-5096.

SUPPLEMENTARY INFORMATION: On
September 2, 1986, EPA proposed to
exclude specific wastes generated by
two facilities, including Florida
Production Engineering Company,
located in Daytona Beach, Florida (see
51 FR 31142) and Martin Marietta
Aerospace, located in Ocala, Florida
(see 51 FR 31144). These actions were
taken in response to petitions submitted
by these companies (pursuant to 40 CFR
260.20 and 260.22) to exclude their
wastes from hazardous waste control. In
their petitions, these companies have
argued that certain of their wastes were
non-hazardous based upon the criteria
for which the waste was listed. The
petitioners have also provided
information which has enabled the
Agency to determine whether any other
toxicants are present in the wastes at
levels of regulatory concern. The
purpose of today's actions is to make
final the two proposals and to make our
decisions effective immediately. More
specifically, today's rule allows these
facilities to manage their petitioned
wastes as non-hazardous. The
exclusions remain in effect unless the
waste varies from that originally
described in the petition (i.e., the waste
is altered as a result of changes in the
manufacturing or treatment process. In
addition, generators still are obligated to
determine whether these wastes exhibit
any of the characteristics of hazardous
waste.

The Agency notes that the petitioners
granted final exclusions in today's
Federal Register have been reviewed for
both the listed and non-listed criteria.
As required by the Hazardous and Solid
Waste Amendments of 1984, the Agency
evaluated the wastes for the listed
constituents of concern as well as for all
other factors (including additional

' The current exclusions apply only to the
processes covered by the original demonstrations. A
facility may file a new petition if it alters its
process. The facility must treat its waste as
hazardous, however, until a new exclusion is
granted.
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constituents) for which there was a
reasonable basis to believe that they
could cause the waste to be hazardous.
These petitioners have demonstrated
through submission of raw materials
data, EP toxicity test data for all EP
toxic metals, and test data on the four
hazardous waste characteristics that
their wastes do not exhibit any of the
hazardous waste characteristics, and do
not contain any other toxicants at levels
of regulatory concern.

Limited Effect of Federal Exclusion

States are allowed to impose
requirements that are more stringent
than EPA’s pursuant to section 3009 of
RCRA. State programs thus need not
include those Federal provisions which
exempt persons from certain regulatory
requirements. For example, States are
not required to provide a delisting
mechanism to obtain final authorization.
If the State program does include a
delisting mechanism, however, that
mechanism must be no less stringent
than that of the Federal program for the
State to obtain and keep final
authorization.

As a result of enactment of the
Hazardous and Solid Waste
Amendments of 1984, any States which
had delisting programs prior to the
Amendments must become reauthorized
under the new provisions.? To date only
one State (Georgia) has received
approval for their delisting program. The
final exclusions granted today,
therefore, are issued under the Federal
program. States, however, can still
decide whether to exclude these wastes
under their State (non-RCRA) program.
Since a petitioner's waste may be
regulated by a dual system (i.e., both
Federal (RCRA) and State (non-RCRA)
programs), petitioners are urged to
contact their State regulatory authority
to determine the current status of their
wastes under State law.

The exclusions made final here
involve the following petitioners:
Florida Production Engineering Co.,

Daytona Beach, Florida;

Martin Marietta Aerospace, Ocala,

Florida.

L. Florida Production Engineering Co.
A. Proposed Exclusion

Florida Production Engineering
Company (FPE) has petitioned the
Agency for a one-time exclusion of its
wastewater treatment sludge (lagooned

“RCRA Reauthorization Statutory Interpretation
#4: Effect of Hazardous and Solid Waste
Amendments of 1984 on State Delisting Decisions,
May 16, 1885, Jack W. McGraw. Acting Assistant
Administrator for the Office of Solid Waste and
Emergency Response.

sludge) from EPA Hazardous Waste No.
F006, based on the low concentration
and immobilization of the listed
constituents in the waste. Data
submitted by FPE substantiate their
claim that the listed constituents of
concern, although present, are
essentially present in an immobile form.
Furthermore, additional data provided
by FPE indicate that no other hazardous
constituents are present in the waste at
levels of regulatory concern, and that
the waste does not exhibit any of the
characteristics of hazardous waste. (See
51 FR 31142, September 2, 1986 for a
more detailed explanation of why EPA
proposed to grant FPE's petition.)

B. Agency Response to Public
Comments

The Agency did not receive any public
comments regarding its decision to grant
a one-time exclusion to FPE for the
waste identified in its petition.

C. Final Agency Decision

For the reasons stated in the proposal,
the Agency believes that the wastewater
treatment sludge is non-hazardous and
as such should be excluded from
hazardous waste control. The Agency,
therefore, is granting a one-time
exclusion to Florida Production
Engineering Company for its wastewater
treatment sludge (EPA Hazardous
Waste No. F006) generated at its
Daytona Beach facility and contained in
four on-site trenches.

II. Martin Marietta Aerospace
A. Proposed Exclusion

Martin Marietta Aerospace (MMA)
has petitioned the Agency to exclude its
wastewater treatment sludge (filter
cake) from EPA Hazardous Waste No.
F006, based on the low concentration
and immobilization of the listed
constituents in the waste. Data
submitted by MMA substantiate their
claim that the listed constituents of
concern, although present, are
essentially present in an immobile form.
Furthermore, additional data provided
by MMA indicate that no other
hazardous constituents are present in
the waste at levels of regulatory
concern, and that the waste does not
exhibit any of the characteristics of
hazardous waste. (See 51 FR 31144,
September 2, 1986) for a more detailed
explanation of why EPA proposed to
grant MMA''s petition.)

B. Agency Response to Public
Comments

The Agency did not receive any public
comments regarding its decision to grant

an exclusion to MMA for the waste
identified in its petition.

C. Final Agency Decision

For the reasons stated in the proposal,
the Agency believes that the filter cake
is non-hazardous and as such should be
excluded from hazardous waste control.
The Agency, therefore, is granting a final
exclusion to Martin Marietta Aerospace
for its wastewater treatment sludge
(EPA Hazardous Waste No. F0086)
generated at its Ocala, Florida Facility.
(The Agency notes that the exclusion
remains in effect unless the waste varies
from that originally described in the
petition (ie., the waste is altered as a
result of changes in the manufacturing
or treatment process).® In addition,
generators still are obligated to
determine whether these wastes exhibit
any of the characteristics of hazardous
waste.)

I11. Effective Date

This rule is effective immediately.
Although Subtitle C regulations
normally take effect six months after
promulgation (RCRA section 3010(b)),
the Hazardous and Solid Waste
Amendments of 1984 amended section
3010 of RCRA to allow rules to become
effective in less than six months when
the regulated community does not need
the six-month period to come into
compliance. That is the case here since
this rule reduces, rather than increases,
the existing requirements for persons
generating hazardous wastes. In light of
the unnecessary hardship and expense
which would be imposed on the
petitioners by an effective date six
months after promulgation, and the fact
that such deadline is not necessary to
achieve the purpose of section 3010, we
believe that this rule should be effective
immediately. These reasons also
provide a basis for making this rule
effective immediately under the
Administrative Procedure Act, pursuant
to 5 U.S.C. 553(d).

IV. Regulatory Impact

Under Executive Order 12291, EPA
must judge whether a regulation is
“major” and, therefore, subject to the
requirement of a Regulatory Impact
Analysis. This grant of exclusions is not
major since its effect is to reduce the
overall costs and economic impact of
EPA’s hazardous waste management
regulations. This reduction is achieved
by excluding wastes generated at
specific facilities from EPA's lists of
hazardous wastes, thereby enabling

3See footnote 1.
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these facilities to treat their wastes as
non-hazardous.

V. Regulatory Flexibility Act

Pursuant to the Regulatory Flexibility
Act, 5 U.5.C. 601-612, whenever an
Agency is required to publish a general
notice of rulemaking for any proposed or
final rule, it must prepare and make
available for public comment a
regulatory flexibility analysis which
describes the impact of the rule on small
entities (Z.e., small businesses, small
organizations, and small governmental
jurisdictions). The Administrator may
certify, however, that the rule will not
have a significant economic impact on a
substantial number of small entities.

This amendment will not have an
adverse economic impact on small
entities since its effects will be to reduce
the overall costs of EPA's hazardous
waste regulations. Accordingly, I hereby
certify that this final regulation will not
have a significant economic impact on a
substantial number of small entities.

This regulation, therefore, does not

require a regulatory flexibility analysis.
List of Subjects in 40 CFR Part 261

Hazardous wastes, Recycling.

Authority: Sec. 3001 RCRA, 42 U.S.C. 6921,
Dated: January 13, 1987.

Marcia Williams,

Director, Office of Solid Waste.
For the reasons set out in the

preamble, 40 CFR Part 261 is amended
as follows:

PART 261—IDENTIFICATION AND
LISTING OF HAZARDOUS WASTE

1. The authority citation for Part 261
continues to read as follows:

Authority: Secs. 1006, 2002(a), 3001, and
3002 of the Solid Waste Disposal Act, as
amended by the Resource Conservation and
Recovery Act of 1976, as amended [42 U.S.C,
6905, 6912(a), 6921, and 6922).

2. In Appendix IX, Table 1, Part 261,
add the following wastestreams in
alphabetical order to read as follows:

Appendix IX—Wastes Excluded Under §§ 260.20 and 260.22

TABLE 1. WASTES EXCLUDED FROM NON-SPECIFIC SOURCES

Facility Address

Waste description

used in testing the C, fraction under 40
CFR 799.2175.

1. Background

This notice is part of the
implementation of section 4 of TSCA
(Pub. L. 94-469, 90 Stat. 2003 et seq., 15
U.S.C. 2601 et seq.), which contains
authority for EPA to require the
development of data relevant to
assessing the risk to health and the
environment posed by exposure to
particular chemical substances or
mixtures.

The ITC designated ethyltoluenes
(mixed isomers) and 1,2,4-
trimethylbenzene for priority testing
consideration in its Tenth Report,
published in the Federal Register of May
25, 1982 (47 FR 22585), and
recommended in its Eleventh Report,
published in the Federal Register of
December 3, 1982 (47 FR 54624), that the
other trimethylbenzenes (1,2,3- and 1,3.5-
isomers) be considered for testing. EPA
responded to the ITC's designation by
issuing a proposed test rule for the Cs
fraction, published in the Federal
Register of May 23, 1983 (48 FR 23088).
Subsequently, in the Federal Register of
May 17, 1985 (50 FR 20662), EPA
promulgated a final Phase I rule
requiring testing of the Cs fraction. EPA

based the final testing requirements for
the G, fraction on the authority of
section 4(a)(1)(B) of TSCA. For a
detailed discussion of EPA's findings
and testing requirements, refer to the

Florida Production
Engineering Company.

This is a one-time exclusion.
Wastewater treatment sludges (EPA
Hazardous Waste No. FO06) generat-
ed from electroplating operations and
contained in four on-site trenches on

Daytona Beach, Florida

Martin Marietta Ocala, Florida

Aerospace.

January 23, 1987.

Dewatered wastewater

treatment
sludges (EPA Hazardous Waste No.
F006) generated from electroplating
operations after January 23, 1987.

[FR Doc. 87-1530 Filed 1-22-87; 8:45 am]
BILLING CODE 6560-50-M

40 CFR Part 799
[OPTS-42034D; FRL-3145-6]

Ethyitoluenes, Trimethylbenzenes, and
the Cs Aromatic Hydrocarbon Fraction;
Final Test Standards and Reporting
Requirements

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule.

SUMMARY: EPA is issuing a final test rule
under section 4(a) of the Toxic
Substances Control Act (TSCA) that
specifies test standards and reporting
requirements for testing of the Cs

aromatic hydrocarbon fraction (Cs
fraction).

DATES: In accordance with 40 CFR 23.5
(50 FR 7271; February 21, 1985), this rule
shall be promulgated for purposes of
judicial review at 1 p.m. eastern
(“daylight” or “standard,” as
appropriate) time on February 6, 1987.
This rule shall become effective on
March 9, 1987.

FOR FURTHER INFORMATION CONTACT:
Edward A. Klein, Director, TSCA
Assistance Office (TS-799), Office of
Toxic Substances, Rm. E-543, 401 M St.,
SW., Washington, DC 20460, (202) 554—
1404.

SUPPLEMENTARY INFORMATION: EPA is
issuing a final test rule under section
4(a) of TSCA to require specific test

standards and reporting requirements be

final Phase I rule. In accordance with
the Test Rule Development and
Exemption Procedures for two-phase
rulemaking in 40 CFR Part 790, persons
subject to this rule were required to
submit letters of intent to perform the
testing or exemption applications. Those
submitting letters of intent were
required to submit proposed study plans
(including time schedules) for the testing
required in the final Phase I rule.

On July 31 and August 30, 1985, U.S.
manufacturers and processors of the G
fraction through the American
Petroleum Institute (API) jointly notified
EPA of their intent to sponsor the testing
required in the Phase I test rule (Refs. 1
and 2). API submitted proposed study
plans on September 30, 1985, and
revisions to the plans on January 10,
1986. In the Federal Register of March
27, 1986 (51 FR 10557), EPA proposed
that the study plans submitted by APL
and certain additions and reporting
requirements proposed by EPA, be
adopted as the test standards and
reporting requirements for the testing of
the Cs fraction. After review of public
comments, EPA is now promulgating a
final Phase II rule requiring the Cs
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fraction manufacturers and processors
to conduct this testing in accordance
with the revised EPA-approved study
plans and reporting requirements for the
(s fraction. These study plans and
reporting requirements consist of API's
original study plan proposal, EPA's
proposed additions and any revisions
made in response to public comments.
These study plans and reporting
requirements are the test standards and
reporting requirements for this
substance,

Il. Proposed Test Standards

API notified EPA by letter (Refs. 1 and
2) of its intent to conduct the testing
required in the final Phase I rule for the
C, fraction (40 CFR 799.2175) on behalf
of manufacturers and processors of the
C, fraction. API submitted proposed
study plans (Refs. 3 and 4) for the
required testing which, after evaluation
and certain additions, EPA approved for
use in testing the Cg fraction: The study
plans included the following studies:
Inhalation Carcinogenesis Study in Rats
and Mice, Developmental Toxicity
Study in Rats and Mice, Two Generation
(One Litter) Inhalation Reproduction
Study in Rats, Neurotoxicity Study in
Rats; the following first-tier
mutagenicity studies: /n Vitro
Mammalian Cytogenetics Assay
Utilizing Hamster Qvary Cells,
Salmonella typhimurium Reverse
Mutation Assay, In Vitro Sister
Chromatid Exchange Assay Utilizing
Chinese Hamster Ovary Cells, In Vitro
Mammalian Cell Mutagenesis Assay
Utilizing Chinese Hamster Ovary Cells,
In Vivo Mammalian Bone Marrow
Cytogenetics Assay in rats; the
following triggered second-tier
mulagenicity studies: In Vifro
Mammalian Cell Mutagenesis Assay
Utilizing Mouse Lymphoma L5178Y
Cells, Sex-Linked Recessive Lethal Test
in Drosophila melanogaster, Dominant
Lethal Assay in Rats; and the following
triggered end-point mutagenicity studies:
Heritable Translocation Assay in Mice
and Mouse Visible Specific Locus Test.

The Agency proposed these plans
with the EPA-specified additions as the
test standards for conducting the testing
of the G, fraction required under 40 CFR
799.2175 in the proposed Phase 1l test
rule for the Cq fraction, published in the
f:ederal Register of March 27, 1886 (51
FR 10557). The EPA-approved study
plans all conformed to the appropriate
TSCA Health Effects Test Guidelines (40
CFR Part 798) or contained justified
deviations from the appropriate
guideline, All of the testing for the Cq
fraction will be conducted in accordance
with EPA’s TSCA Good Laboratory

Practice standards set forth in 40 CFR
Part 792.

I1I. Proposed Reporting Requirements

Although API had proposed a
schedule for testing the Cs fraction, the
Agency determined that API's schedule
for some studies was inappropriate.
Therefore, EPA proposed in the Phase Il
rule reporting requirements and a
schedule for completing and submitting
all final study reports for the G, fraction
testing which differed from API's
schedule.

Subsequent to the issuance of the
proposed Phase II test rule for the Gy
fraction, the Agency has decided that
interim reports for the testing required
for substances under section 4 of TSCA
be submitted at 6-month intervals,
rather than at 3-month intervals, which
will be sufficient to keep EPA informed
of the status of required testing and of
any difficulties which the testing facility
may encounter during the course of
testing. Accordingly, the final reporting
requirements for the testing required for
the Cs fraction specify 6-month, rather
than 3-month, interim testing reports.

IV. Response to Public Comments

The only comments received by the
Agency in response to the proposed
Phase II test rule for the G, fraction were
from API (Ref. 5). In addition, API
submitted for the Agency's
consideration a developmental toxicity
study conducted in Hungary on a Gy
mixture (Ref. 7). The major issues
identified during the comment period
are discussed below.

A. Review of Test Data

API commented that EPA should
provide a public forum for review of
newly generated test data before
proceeding, in particular, with third-tier
mutagenicity tests or with a chronic
oncogenicity bioassay. API also
identified several issues which it
believes should be discussed in such a
public review. API expressed concern
that EPA's Phase II proposal for the Cq
fraction differed from aspects of the
Phase I C, fraction final rule. The Phase
I final rule indicated that after initial tier
mutagenicity testing the Agency may
need to assess, with public
participation, the results of these studies
before deciding to require higher tier
testing; whereas the Cs Phase II
proposal, in API's estimation, appeared
to eliminate such a step.

EPA believes this is a
misunderstanding of the proposed Phase
11 Cq fraction test rule. As clearly stated
in the final Phase 1 rule regarding
triggering the end-point mutagenicity
testing and oncogenicily testing (50 FR

20669 and 20672, respectively), EPA will
provide for public participation in
certain circumstances.

Before the last tier mutagenicity
testing is to begin, EPA will hold a
public review if the results of the
previous tier tests are positive. If, after
review of public comment, no change in
the test sequence is deemed necessary,
EPA will provide formal notification to
the test sponsor that the final tier tests
should be conducted. If, however, EPA
believes additional testing is no longer
warranted as a result of the earlier test
results, public comment, scientific
judgment, and other appropriate factors,
EPA will issue a proposed amendment
to rescind these requirements.

Regarding triggered oncogenicity
testing, EPA promulgated the rule with
the triggered chronic bioassay if any of
the specified short-term tests fails to
produce a negative result. If results of
one or more tests are clearly positive,
EPA will notify the test sponsors to
initiate the chronic study. However, if
mixed negative and equivocal results
(i.e., non-negative response) are
obtained, the Agency will review the
overall weight of scientific evidence
provided by all of the tests. If, in EPA’s
judgment, that evidence indicates that
oncogenicity of the Cs fraction is quite
unlikely, the Agency will solicit public
comment on whether it should rescind
the requirement for the chronic test.

B. Mouse Specific Locus Assay

API commented that the lack of
available laboratories for conducting the
mouse specific locus assay complicates
API's ability to produce these test data.
API requested that the availability of
qualified testing facilities be reexamined
during the public program review of the
mutagenicity data.

Currently, Oak Ridge National
Laboratory is available for direct
contracting of this testing. The testing
can be performed according to EPA's
Good Laboratory Practice Standards
with personnel and funds provided by
the test sponsor. Other laboratories may
be available at the time this testing
becomes necessary. In any case, the
issue raised by API will be considered
by the Agency in the public program
review of the mutagenicity data for the
C, fraction which, as described in the
final Phase I test rule for the C; fraction,
will precede the initiation of the testing
of the Cy fraction in the mouse specific
locus test. If EPA believes the testing is
no longer warranted as a result of the
earlier test results, public comment,
scientific judgment, and other
appropriate factors, EPA will issue a
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proposed amendment to rescind the
requirement.

C. Repeating Mutagenicity Assays

API commented that it is
inappropriate to include a generic
requirement to repeat all mutagenicity
assays, particularly in vivo assays, in
which a single, statistically significant
elevated response is detected without a
dose response. API believes that an
unusually elevated response in an in
vitro assay at a single data point, in the
absence of a dose response, warrants a
repeat assay over a dose range designed
to bracket the dose of interest and
generate a dose-response curve. API
believes a weight-of-evidence approach
should be applied prior to initiation of
repeat studies for in vivo studies.

The Agency has reconsidered the
need to require repeats of mutagenicity
assays and agrees that a generic
requirement to repeat the in vivo assays
is not routinely necessary. The Agency
will, however, interpret any single
positive finding as a positive mutagenic
response in the absence of a repeat
assay. The Agency is therefore not
including a requirement for repeats of
the following assays: in vivo
mammalian cytogenetics, Drosophila
sex-linked recessive lethal, rodent
dominant lethal, rodent heritable
translocation, and mouse visible specific
locus. Because of the nature of in vitro
tests in comparison to in vivo systems,
the Agency believes that repeats are
appropriate and necessary for the
evaluation of the Sa/monella
typhimurium reverse mutation, in vitro
sister chromatid exchange, in vitro
mammalian cell mutagenesis, and in
vitro mammalian cytogenetics assays.
The Agency is thus requiring repeats of
these assays over a narrow range of
concentrations in the event a single,
statistically significant positive effect is
produced at one deose point without a
dose response.

D. Non-Negative Results Triggering
Oncogenicity Testing

API does not believe that an
oncogenicity bioassay should be
considered based on anything less than
a fully positive response in the
mutagenicity assays.

The final Phase I rule for the Co
fraction requires that an oncogenicity
study be performed with the Cs fraction
if any of the specified short-term tests
fails to produce a negative result. API's
comments did not alter EPA's belief that
only clearly negative responses in all of
several short-term genotoxicity tests
provide sufficient basis to rule out the
need for a lifetime bioassay to
determine the potential for oncogenicity

of a large-exposure chemical such as the
Cs fraction. As stated in the Final Phase
I rule for the Gy fraction, in the event
mixed negative and equivocal results
are obtained, the Agency will review the
overall weight of evidence provided by
all the tests and, if testing no longer
appears warranted, will solicit public
comment on whether lo rescind the
requirement for the bioassay.

E. Timing for Studies

API commented that the reporting and
study timing requirements proposed by
EPA were, for the most part, acceptable.
API noted a few exceptions, however,
and suggested that: (1) reporting
requirements for the second and third
tier mutation studies be measured from
the submission of results of previous
mutagenicity testing, rather than from
the effective date of the rule; (2) the
mouse specific locus assay be
completed in 48 months, rather than 24
months; (3) the inhalation
developmental toxicity study be
completed and a final report submitted
to EPA within 18 months, rather than 12
months, from the effective date of the
rule; and (4) the neuropathology testing
be completed and the study results
submitted to EPA within 25 months,
instead of 15 months, from the effective
date of the rule.

EPA does not agree with API's
comment that the reporting requirements
for the second-tier mutagenicity assays
should be measured from the
submission of results of the first-tier
assays. EPA believes these second-tier
studies, i.e., in vitro mammalian cell
mutagenesis assay, sex-linked recessive
lethal assay, and dominant lethal assay,
have relatively short performance times
that can be accommodated in the 24-
month period from the effective date of
the rule. In establishing the time period,
EPA also included the possibility of
repeating assays. Because EPA has
established a clear definition for
positive and negative results in these
tests, there should be no reason for
delays in their progress. If necessary,
API may request modification to any
test standard or schedule during the
conduct of testing through the
procedures described in 40 CFR 790.55 in
the event of unforeseen problems that
might justify an extension.

Regarding the reporting requirements
for the third-tier mutagenicity studies,
the Agency does agree that the time
period allowed for testing may be
significantly shortened under the
proposed reporting requirement for
these assays should some unforeseen
circumstances lengthen the period
required for EPA's public program
review. In view of this possibility, the

EPA is specifying in the final Phase I
test rule that the time period for
submission of the final report resulting
from the testing of this substance in the
heritable translocation assay and the
mouse specific locus assay will be
measured from the date of EPA’s
notification of the test sponsor by
certified letter or Federal Register notice
of the Agency'’s decision that testing
should be initiated. Such notification
will follow a public program review of
the then available data for the Gy
fraction resulting from a positive test
result for this substance in the second-
tier studies and a decision that the
required testing must be initiated.

Regarding the time period for conduct
of the mouse specific locus assay, EPA
agrees that a 48-month period is
appropriate for this testing and
submission of the final report. The
Agency acknowledges that the 24-month
time period proposed underestimated
the amount of time necessary to conduct
this assay.

Regarding the reporting requirement
for the inhalation developmental
toxicity testing, EPA agrees that an 16-
month period is appropriate for this
testing. The Agency recognizes that
development of a method of producing a
stable target vapor concentration for the
Cy fraction and of a sampling and
analysis method will extend the time for
testing.

Lastly, EPA agrees with API to extend
the study period and reporting time for
the neuropathology testing. EPA
believes that 15 months, as proposed,
should be sufficient for conducting and
reporting on the motor activity test and
the functional observation studies.
However, recognizing the effort
necessary to complete neuropathology
examinations, according to the study
plans proposed for the testing of the G
fraction, EPA accepts API's arguments
to extend the reporting period for the
neuropathology examinations.
Therefore, considering a 4- to 6-month
chamber validation and dose level
finding study, a 4-month in-life study
phase (90 days plus 30 days post-
exposure observation period), and 12
months for neuropathological
examinations, EPA agrees that final
study results will be reported within 25
months from the effective date of this
rule.

F. Oncogenicity Study

API requested that EPA clarify the
time period specified for the duration of
the in-life portion of the study. EPA has
modified the language to specify a time
period of not less than 24 months for
rats and 18 months for mice. This
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conforms with the TSCA Test
Guidelines for Oncogenicity.

API also commented that EPA's
proposal that food and water
consumption data be reported does not
apply for an inhalation study. EPA has
modified the requirement to specify that
food and water consumption data shall
he reported if measured. This conforms
with the TSCA Test Guidelines for
Oncogenicity.

G. Revised Neurotoxicity Battery

Since submitting its proposed study
plan, AP1 has identified in its comments
(Ref. 5) to the proposed Phase II rule for
the Gy fraction (revised in a subsequent
submission (Ref. 6)) a battery of
observational tests that API believes
more quantitatively measures functional
impairment than those it had originally
proposed for study. API believes these
studies (Ref. 6) should be used in lieu of
the functional observation battery
previously submitted (Ref. 3). Aside
from the motor activity test, API
proposed to replace the functional
cbservation studies outlined in its
Proposed Study Plan: A brief description
of each of the studies proposed by API
to replace the originals is provided
below:

1. Righting reflex and visual placing.
In lieu of the righting reflex and visual
placing assays, API proposed to use a
measurement of foot splay. In this
measurement, the animal’s hind feet are
marked in India ink and the animal is
dropped 32 centimeters (cm) onto a
blotter. Subsequently, the distance
between the digits is measured and
provides a quantitative assessment of
motor coordination. Visual placing is
also required for the animal to land
properly.

2. Tail pinch. Rather than the tail
pinch study. API proposed to measure
thermal response time. In this assay, an
animal is placed on a warm surface. The
time from being placed on the plate to
when the animal begins to lick his feet is
recorded and provides a quantitative
measure of the animal's response to an
external stimulus.

3. Startle response. API proposed to
measure the startle response
quantitatively by measuring the time
from the initiation of a noise to animal
response and the intensity of response,
using a device specifically designed to
perform these measurements.

4. Grip strength. API proposed to
quantitatively measure both fore and
hind limb grip strength using strain
gauges,

EPA believes these methods are
reasonable for measuring motor activity
in functional observation studies and is
adopting them in this final Phase II test

rule as the test standards for the
functional observation testing of the Cs
fraction. EPA believes that the foot
splay measurement is a more easily
quantified study than the righting reflex
originally proposed by APL. While the
extent to which the same functions are
tapped by these different tests is not
clear, it ig difficult to imagine a situation
in which the original tests would
produce findings which would not be
accompanied by similar findings on the
foot splay test. EPA also believes that
replacing the tail pinch test with a
thermal response test is a good
substitution for two reasons. First, it is
more quantitative than the tail pinch
test. Second, since it probably involves
supraspinal mechanisms in addition to
spinal mechanisms, it may detect more
types of dysfunction than the tail pinch.
Finally, EPA believes the use of devices
designed to measure the elapsed time
and intensity of response from noise
initiation to animal response for the
startle response test, and strain for the
grip strength test should increase the
quantitative aspects of these studies as
well.

H. Test Sample

AP], in responding to proposed
Agency requirements for test substance
identity, source, and stability, plans to
characterize the components of the test
material as well as the atmosphere that
is inhaled by the test animals. Vapor
phase concentrations will be routinely
monitored as described in API's study
plan to determine total hydrocarbon
content. In addition, analytical methods
will be developed by API to identify and
quantify all of the test material
components that are greater than 5
percent by weight of the total mixture.
API plans to conduct the identification
and quantification analyses once each
week for the first month for all
inhalation studies and then once
monthly for the remainder of the studies.

EPA agrees that verifiable
quantitative analytical procedures, in
combination with the measurements
described in the API study plan
revisions (Ref. 5) under physical
measurements, should provide sufficient
confirmation and identification of the
test atmosphere in both the inhalation
developmental toxicity and oncogenicity
studies.

I. Developmental Toxicity

In addition its public comments on the
Cs fraction proposed Phase II test rule,
API submitted a rat inhalation
developmental toxicity study on a Gy
mixture called Aromatol (Ref. 7). The Gy
test material, containing 38 percent
ortho-, meta-, and para-ethyltoluene and

48 percent 1,2,4-, 1,2,3-, and 1,3,5-
trimethylbenzene and intended for use
as a solvent, appears to meet the
definition of the test substance specified
in the final Phase I test rule for the G,
fraction. In the study, pregnant CFY rats
were administered the Cs mixture at 0,
600, 1,000, and 2,000 mg/m? for 24 hours
per day on gestation days 7 to 15.
Maternal toxicity was observed at 2,000
mg/m3. Decreased male body weight
and decreased skeletal and soft tissue
development were observed in offspring
(day 21) in the absence of maternal
toxicity. The no observed effect level
(NOEL) was 600 mg/m3. In offspring
necropsied on postnatal day 90, no
postnatal functional defects were
observed.

The study plan submitted by API and
the proposed Phase II rule called for
developmental toxicity testing of the Cy
fraction in two animal species.
However, EPA has reviewed the study
discussed above (Ref. 7) and finds it
adequate to characterize the
developmental toxicity of the Cs fraction
in one species. Thus, EPA believes there
is no need to develop additional data for
the rat. However, to fully characterize
the developmental toxicity of the Cs
fraction, additional data in a second
species are still needed. Therefore, EPA
is adopting in this final rule the
proposed study plan submitted by API
for developmental toxicity in mice, but
is not requiring the proposed
developmental toxicity study in rats.

V. Final Phase Il Test Rule
A. Test Standards

The test protocols contained in the
approved study plans for the G fraction
for mutagenicity, oncogenicity,
developmental toxicity in mice, and
reproductive effects testing (Refs. 3 and
4) and for neurotoxicity testing (Ref. 6)
and the additional requirements
specified in 40 CFR 799.2175 are the test
standards for the testing of the Co
fraction required under 40 CFR 799.2175.
The Agency believes that the conduct of
the required tests in accordance with
the approved study plans will ensure
that the resulting data are reliable and
adequate. The testing must be
conducted in accordance with the EPA's
TSCA Good Laboratory Practice
Standards (40 CFR Part 792).

B. Reporting Requirements

The Agency is requiring that all data
developed under this rule be reported in
accordance with the TSCA Good
Laboratory Practice Standards (40 CFR
Part 792).
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for the Cs fraction, the Agency has determined
that the required testing must be performed.

3 Figure indicates the reporting deadline, in
months, calculated from the date of notifica-
tion of the test sponsor by certified letter or
Federal Register notice that, following sub-
mission of nonnegative mutagenicity test re-
sults, the Agency has determined that the

standards and reporting requirements
for this substance which are established
in this final rule.

The Agency is required by TSCA
section 4(b)(1)(C) to specify the time
periods during which persons subject to
a test rule must submit test data. On the
basis of the Agency's regulatory
experience for the tests required for the

E. Other Provisions
TSCA section 4 findings, required

C, fraction, as well as in response to
certain public comments, EPA is
adopting the reporting requirements for
these tests as presented below.

REPORTING REQUIREMENTS FOR THE Gy
FRACTION

Number of
interim (6-
mo.) reports
required

Reporting
deadline for
final report !

Salmonella
reverse
mutation

In vitro sister
chromatid
exchange

Gene mutation
cells in culture

Second gene
mutation in
mammalian
cells in culture

Sex-linked
recessive
lethal test in
Drosophila

Mouse specific
locus assay

In vitro
cytogenetics

In vivo
cytogenetics

Heritable
translocation

Oncogenicity
(inhalation)

Inhalation
developmen-
tal toxicity

Reproductive

Neurotoxicity
battery for
functional
observation
and motor

i 15 2

Neuropathology ... 25 3

! Months after the effective date of final
phase Il rule, except as indicated.

? Figure indicates the reporting deadline, in
months, calculated from the date of notifica-
tion of the test sponsor by certified letter or
Federal Register notice that, following public
program review of all of the then existing data

required testing must be performed.

As required by TSCA section 4(d), the
Agency will publish in the Federal
Register a notice of the receipt of any
test data submitted under this test rule
within 15 days after receipt of the data.
Except as otherwise provided in TSCA
section 14, such data will be made
available for examination by any
person,

C. Conditional Exemptions Granted

The final rule for test rule
development and exemption procedures
(40 CFR 790.87) indicates that, when
certain conditions are met, exemption
applicants will be notified by certified
mail or in the final Phase I test rule for
a given substance that they have
received conditional exemptions from
test rule requirements. The exemptions
granted are conditional because they
will be given based on the assumption
that the test sponsors will complete the
required testing according to the test
standards and reporting requirements
established in the final Phase II test rule
for the given substance. TSCA section
4(c)(4)(B) provides that if an exemption
is granted prospectively (that is, on the
basis that one or more persons are
developing test data, rather than on the
basis of prior test data submissions), the
Agency must terminate the exemption if
any test sponsor has not complied with
the test rule.

Since sponsors have indicated to EPA
by letters of intent (Refs. 1 and 2) their
agreement to sponsor all of the tests
required for the G fraction in the final
Phase I test rule for this substance (50
FR 20662; May 17, 1985) and EPA had
adopted test standards and reporting
requirements in this final Phase II test
rule for the Cs fraction, the Agency is
hereby granting conditional exemptions
to all exemption applicants for all of the
testing required for the G, fraction in 40
CFR 799.2175.

D. Judicial Review

The promulgation date for the final
Phase I test rule for the G fraction was
established as 1 p.m. eastern daylight
time on June 3, 1985 (50 FR 20662; May
17, 1985). To EPA's knowledge, no
petitions for judicial review of that
Phase I final rule were filed. Any
petition for judicial review of this final
Phase Il test rule for the Cy fraction will
be limited to a review of the test

testing, test substance specifications,
persons required to test, enforcement
provisions, and the economic analysis
are all presented in the final Phase I test
rule for the G, fraction (50 FR 20662;
May 17, 1985).

VI. Public Record
A. Supporting Documentation

EPA has established a record for this
rulemaking [docket number OPTS~
42034D). This record includes the basic
information considered by the Agency in
developing this rule and appropriate
Federal Register notices.

B. References

(1) American Petroleum Institute. Letter
from William F. O'Keefe to TSCA Public
Information Office, USEPA. July 31, 1985.

(2) American Petroleum Institute. Letter
from William F. O'Keefe to TSCA Public
Information Office, USEPA. August 30, 1985.

(3) American Petroleum Institute. Proposed
Study Plan for Toxicity Testing of
Ethyltoluenes, Trimethylbenzenes and the C;
Aromatic Hydrocarbon Fraction. September
30, 1985.

(4) American Petroleum Institute. Letter
from William F. O'Keefe to TSCA Public
Information Office, USEPA. January 10, 1986.

(5) American Petroleum Institute. Letter
with attachments from William F. O'Keefe to
Gary Timm, Test Rules Development Branch.
USEPA. May 15, 1986.

(6) American Petroleum Institute. Letter
from Steven M. Swanson to Nancy Merrifield,
USEPA. November 4, 1988.

(7) Ungvary, G., Tatrai, E., Lorinez, M.,
Fittler, Z., Barcza, G. "Investigation of the
Embriotoxic Effects of Aromatol, a New C,
Aromatic Mixture"” (translation from
Hungarian). Health Science 27:138-148.
(1983).

The record is available for inspection
from 8 a.m. to 4 p.m., Monday through
Friday, except legal holidays, in Rm. G-
004, NE Mall, 401 M St., SW.,
Washington, DC 20460.

VII. Other Regulatory Requirements
A. Executive Order 12291

Under Executive Order 12291, EPA
must judge whether a regulation is
“major” and, therefore, subject to the
requirements of a Regulatory Impact
Analysis. This test rule is not major
because it does not meet any of the
criteria set forth in section 1(b) of the
Order. The economic analysis of the
testing required for the C; fraction is
discussed in the Phase I test rule (50 FR
20662; May 17, 1985).




Federal Register / Vol. 52, No. 15 / Friday, January 23, 1987 / Rules and Regulations

2527

This final Phase II test rule was
submitted to the Office of Management
and Budget (OMB) for review as
required by Executive Order 12291. Any
written comments received from OMB,
together with any EPA response to these
comments, are included in the public
record for this rulemaking,

B. Regulatory Flexibility Act

Under the Regulatory Flexibility Act
(15 U.S.C. 601 et seq., Pub. L. 96-354,
September 19, 1980}, EPA is certifying
that this test rule, if promulgated, will
not have a significant impact on a
substantial number of small businesses
for the following reasons:

1. There i8 not a substantial number of
small businesses manufacturing the Gy
fraction.

2. Small manufacturers of the Co
fraction are not expected to perform
testing themselves.

3. Small manufacturers of the G
fraction will experience only small
reimbursement costs.

4. Small processors of the Cs fraction
are not expected to perform testing
themselves or to participate in the
organization of the testing efforts.

5. Small processors are unlikely to be
affected by reimbursement
requirements.

C. Paperwork Reduction Act

OMB has approved the information
collection requirements contained in this
rule under the provisions of the
Paperwork Reduction Act of 1980, 44
U.5.C. 3501 et seq., and has assigned the
OMB control number 2070-0033. No
public comments on the requirements
contained in the proposed Phase II rule
for the G, fraction (51 FR 10557: March
27, 1986) were submitted to the Office of

Information and Regulatory Affairs of
OMB.

List of Subjects in 40 CFR Part 799

Testing, Environmental protection,
Hazardous substances, Chemicals,
Recordkeeping and reporting
requirements.

Dated: January 13, 1987,

John A. Moore,

Assistant Administrator for Pesticides and
Toxic Substances.

PART 799—[AMENDED]

Therefore, Chapter I of 40 CFR Part
799 is amended as follows:

1. The authority citation for Part 799
continues to read as follows:

Authority: 15 U.S.C. 2603, 2611, 2625.
2 In § 799.2175 by revising paragraphs
(d)(1)Gii), (2)(d), (3)(ii), (4)(id), (5)(ii), and

(6)(ii), and adding paragraphs (e) and (f),
to read as follows:

§799.2175 C aromatic hydrocarbon
fraction.

L Ld - -

(d) LR

(1) .

(it) Reporting requirements. (A) The
mutagenic effects testing for
chromosomal aberrations as contained
in the first tier of testing, which consists
of an in vitro cytogenetics test and an in
vivo cytogenetics test shall be
completed and the final results
submitted to the Agency within 12
months of the effective date of the final
Phase I rule,

(B) The mutagenic effects testing for
chromosomal aberrations as contained
in the second tier of testing, which
consists of a dominant lethal assay,
shall be completed and the final results
submitted to the Agency within 24
months of the effective date of the final
Phase II rule,

(C) The mutagenic effects testing for
chromosomal aberrations as contained
in the third tier of testing, which consists
of a heritable translocation assay, shall
be completed and the final results
submitted to the Agency within 24
months of the date of EPA's notification
of the test sponsar by certified letter or
Federal Register notice that testing
should be initiated.

(D) Progress reports shall be
submitted to the Agency for the in vitro
and /n vivo cytogenetics assays and the
dominant lethal assay at 6-month
intervals, the first of which is due within
6 months of the effective date of the
final Phase II rule.

(E) Progress reports shall be submitted
to the Agency for the heritable
translocation assay at 6-month intervals,
the first of which is due within 6 months
of the date of EPA's notification of the
test sponsor that testing should be
initiated.

(2) Ao

(ii) Reporting requirements. (A) The
mutagenic effects testing for gene
mutations as contained in the first tier of
testing, which consists of a Sa/monella
typhimurium mammalian reverse
mutation microsomal assay, a sister
chromatid exchange (SCE) assay, and a
gene mutation in mammalian cells in
culture assay, shall be completed and
the final results submitted to the Agency
within 12 months of the effective date of
the final Phase II rule.

(B) The mutagenic effects testing for
gene mutations as contained in the
second tier of testing, which consists of
a second gene mutation in mammalian
cells in culture assay and a Drosophila
sex-linked recessive lethal test, shall be
completed and the final results
submitted to the Agency within 24

months of the effective date of the final
Phase II rule.

(C) The mutagenic effects testing for
gene mutations as contained in the third
tier of testing, consisting of a mouse
specific locus assay, shall be completed
and the final results submitted to the
Agency within 48 months of the date of
EPA's notification of the test sponsor by
certified letter or Federal Register notice
that testing should be initiated.

(D) Progress reports shall be
submitted to the Agency for the
Salmonella typhimurium mammalian
reverse mutation microsomal assay, SCE
assay, gene mutation in mammalian
cells in culture assays, and Drosophila
sex-linked recessive lethal test at 8-
month intervals, the first of which is due
within 8 months of the effective date of
the final Phase II rule.

(E) Progress reports shall be submitted
to the Agency for the mouse specific
locus assay at 8-month intervals, the
first of which is due within 6 months of
the date of EPA's notification of the test
sponsor that testing should be initiated.

(3) .

(ii) Reporting requirements. (A) The
oncogenicity testing shall be completed
and the final results submitted to the
Agency within 53 months after the date
of EPA's notification of the test sponsor
by certified letter or Federal Register
notice that testing should be initiated.

(B) Progress reports shall be submitted
to the Agency at 6-month intervals, the
first of which is due within 6 months
after the date of EPA’s notification of
the test sponsor that testing should be
initiated.

(4) .

(ii) Reporting requirements. (A) The
developmental toxicity testing shall be
completed and the final results
submitted to the Agency within 18
months of the effective date of the final
Phase II rule.

(B) Progress reports shall be submitted
to the Agency at 6-month intervals, the
first of which is due within 8 months
from the effective date of the final Phase
II rule.

(5) L

(ii) Reporting requirements. (A) The
reproductive effects testing shall be
completed and the final results
submitted to the Agency within 29
months of the effective date of the final
Phase Il rule.

(B) Progress reports shall be submitted
to the Agency at 6-month intervals, the
first of which is due within 6 months
from the effective date of the final Phase
I rule.

(6) LR

(il) Reporting requirements. (A) The
neurotoxicity test battery consisting of a
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motor activity test and functional
observational battery shall be
completed and the final results
submitted to the Agency within 15
months from the effective date of the
final Phase II rule.

{B) The neuropathology test shall be
completed and the final results
submitted to the Agency within 25
months from the effective date of the
final Phase Il rule.

(C) Progress reports shall be
submitted to the Agency at 6-month
intervals, the first of which shall be due
within 6 months from the effective date
of the final Phase II rule.

(e) Test standards—(1) General. (i)
The required testing specified in
paragraphs (d) (1), (2), (3), (4), and (5) of
this section shall be conducted in
accordance with the study plans for
testing the G, fraction developed by the
American Petroleum Institute (API), and
submitted to the Agency on September
30, 1985, and modified in a submission
dated January 10, 1986, and the
additional requirements specified in this
paragraph.

(ii) The required testing specified in
paragraph (d)(6) of this section shall be
conducted in accordance with the study
plan for testing the Cs fraction
developed by API, and submitted to the
Agency on November 4, 1986.

(iii) Copies of the API study plans are
located in the public record for this rule
(Docket No. OPTS—42034) and are
available for inspection in EPA's OPTS
Reading Rm., NE-G004, 401 M St., SW.,
Washington, DC 20460, from 8 a.m. to 4
p.m., Monday through Friday, except
legal holidays.

(2) Mutagenic effects. (i) For each
study specified in paragraphs (d)
(1)(i)(A) and (2)(i) (A), (B). (C). and (D)
of this section, the study shall be
repeated over a narrow range of
concentrations if a single, statistically
significant positive effect for at least one
of the test points is produced where no
statistically significant dose-related
increase in the number of mutagenic
events was found.

(ii) For each study specified in
paragraph (d) of this section, in addition
to the criteria for determining a positive
result given in the study plans specified
in paragraph (e)(1) of this section, the
detection of a reproducible and
statistically significant response for at
least one of the test substance
concentrations shall be interpreted as a
positive result. In the absence of a
repeat assay, a statistically significant
response for at least one of the test
substance concentrations shall be
interpreted as a positive response.

(iii) For the mouse heritable
translocation assay specified in

paragraph (d)(1)(i)(D) of this section, the
following are required.

{A) If the laboratory’s historical
control data base is inadequate,
concurrent positive and negative
controls shall be conducted which
conform to the requirements specified in
§ 798.5200(d)(4)(i) of this chapter.

(B) Control data shall be presented,
whether they are historical or
concurrent, in the final report of the
study and shall be identified as either
the one or the other.

(8) Oncogenicity—{i) Dose levels and
dose selection. The lowest dose shall
not be lower than 10 percent of the high
dose.

(ii) Duration. Each study shall last the
majority of the normal lifespan of the
strain of animals to be used. This time
period shall not be less than 24 months
for rats and 18 months for mice, and
ordinarily not longer than 30 months for
rats and 24 months for mice.

(iii) Histopathology. Target organs
(including but not limited to lungs and
respiratory tract) in all animals shall be
subject to a histopathological
examination.

(iv) Individual animal data. (A) Food
and water consumption data shall be
reported, when measured.

(B) Ophthalmological data shall be
recorded when the examination is
performed.

(4) Developmental toxicity. (i) Testing
in one mammalian species other than
the rat is required.

(ii) Dams shall be killed before
parturition.

(5) Test substance—(i) Identity and
source. The remaining components,
which may be as high as 25 percent of
the test mixture, shall be characterized.

(ii) Stability under test and storage
conditions. The atmosphere being
inhaled by the animals shall be
characterized with regard to
concentration and identification of the
components inhaled.

(f) Effective date. The effective date of
the final Phase Il rule for the Cs
aromatic hydrocarbon fraction is March
9, 1987.

[FR Doc. 87-1351 Filed 1-22-87; 8:45 am]
BILLING CODE 6560-50-M

GENERAL SERVICES
ADMINISTRATION

41 CFR Part 101-5
[FPMR Temporary Reg. A-29]

Establishment of Physical Fitness
Facilities in GSA-Controlled Space

AGENCY: Public Buildings Service, GSA.

AcCTION: Temporary regulation.

suMMARY: This regulation establishes
GSA policy on physical fitness facilities
and provides guidelines regarding
establishing and installing physical
fitness facilities.
DATES: Effective date: January 23, 1987,
Expiration date: September 30, 1988,
FOR FURTHER INFORMATION CONTACT:
Betsy Nordland, Assignment and
Utilization Division (202-523-5427).
SUPPLEMENTARY INFORMATION: GSA has
determined that this rule is not a major
rule for the purposes of E.O. 12291 of
February 17, 1981, because it is not
likely to result in an annual effect on the
economy of $100 million or mere; a
major increase in costs to consumers or
others; or significant adverse effects.
Therefore, a Regulatory Impact Analysis
has not been prepared. GSA has based
all administrative decisions underlying
this rule on adequate information
concerning the need for, and the
consequence of, this rule; has
determined that the potential benefits to
society from this rule outweigh the
potential costs and has maximized the
net benefits: and has chosen the
alternative approach involving the least
net cost to society.

List of Subjects in 41 CFR Part 101-5

Government employees, Federal
buildings and facilities, Federal
employee health service, Government
property management, Health care.

Authority: Sec. 205(c), 63 Stat. 390 (40
U.S.C. 486(c)).

In 41 CFR Chapter 101, the following
temporary regulation is added to the
appendix at the end of Subchapter A to
read as follows:

January 13, 1987

Federal Property Management
Regulations, Temporary Regulation A-
29

To: Heads of Federal agencies
Subject: Physical fitness facilities

1. Purpose. This regulation establishes
procedures for the establishment and
installation of physical fitness facilities.

2. Effective date. This regulation is
effective January 23, 1987.

3. Expiration date. This regulation
expires on September 30, 1988.

4. Background. The General
Accounting Office (GAO) issued a
decision in September 1985 concerning a
fitness program conducted by the
National Park Service. In summary,
GAO held that existing executive
branch regulations did not authorize the
use of appropriated funds for physical
fitness programs or facilities as part of
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the employee health service program.
GAQO reasoned that Office of
Management and Budget (OMB) Circular
A-72, the Office of Personnel
Management (OPM) Personnel Manual
and FPMR 101-5.304 did not include
physical fitness programs as a category
of health service that could be provided
under the employee health service
program. On April 14, 1986, OPM revised
the language in the Personnel Manual to
include the establishment and operation
of physical fitness facilities in the
program. Further, on April 21, OMB
rescinded Circular A-72. This temporary
regulation incorporates physical fitness
programs and facilities as a type of
occupational health service available to
occupying agencies and provides
guidelines regarding the establishment
and installation of such programs and
facilities.

5. Comments. Comments concerning
the effect or impact of this regulation
may be submitted to the General
Services Administration (GSA), Office
of Real Property Development (PQ),
Washington, DC 20205. Comments
should be submitted within 60 days of
publication of this regulation.

6. Revised policy. The updated policy
regarding the establishment and
installation of physical fitness facilities
is as follows:

a. Federal agencies may establish and
operale occupational health services
including physical fitness programs and
facilities which are designed to promote
and maintain employee health and
enhance mission accomplishment.

b. To avoid the unnecessary
duplication of fitness facilities, an
agency desiring a fitness facility in a
multitenant building or a Government
facility should coordinate the program
developmet with the other tenant
agencies. Fitness facilities installed at
the request of one or more agencies in a
multi-tenant building will be assigned as
joint-use space.

¢. An agency or agencies should
develop a plan for their physical fitness
program/facility which addresses the
needs of the employees and provides for
4 safe and healthful environment.

d. An agency or agencies desiring
assistance in the development of their
plan should contact the President’s
Council on Physical Fitness and Sports,
Public Health Service, Department of
Health and Human Services on FTS 272~
2018.

e. Once an agency has defined their
requirements for a physical fitness
ffmility. a Request for Space, Standard
Form 81, should be submitted to the
appropriate GSA regional office in
accordance with the procedures
contained in Federal Property

Management Regulations Temporary

Regulation D-71, Chapter 101-17.200. A
certification, signed by the Agency
Head, should be attached which states
that the plan has been prepared with
consideration of the criteria listed in
paragraph c above. GSA will evaluate
all proposals in terms of alteration
feasibility and long-range plans for the
building involved.

f. GSA will be responsible for the cost
of the initial space alterations (in
existing or new space) for the facility
and will provide standard levels of
service as outlined in FPMR 101-21.
However, the cost of alterations and
services will be recovered through the
assessment of Rent for the approriate
space classification. All other costs
connected with the installation,
operation and maintenance of a physical
fitness facility shall be borne by the
requesting agency or agencies.

T.C. Golden,

Administrtor of General Services,

[FR Doc. 87-1477 Filed 1-22-87: 8:45 am]
BILLING CODE 6820-23-M

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 64
[Docket No. FEMA 6743)

List of Communities Eligible for the
Sale of Flood Insurance

AGENCY: Federal Emergency
Management Agency.
ACTION: Final rule.

SUMMARY: This rule lists communities
participating in the National Flood
Insurance Program (NFIP). These
communities have applied to the
program and have agreed to enact
certain floodplain management
measures. The communities’
participation in the program authorizes
the sale of flood insurance to owners of
property located in the communities
listed.

EFFECTIVE DATES: The dates listed in the
fourth column of the table.

ADDRESSEE: Flood insurance policies for
property located in the communities
listed can be obtained from any licensed
property insurance agent or broker
serving the eligible community, or from
the National Flood Insurance Program
(NFIP) at: P.O. Box 457, Lanham,
Maryland 20706, Phone: (800) 638-7418.
FOR FURTHER INFORMATION CONTACT:
Frank H. Thomas, Assistant
Administrator, Office of Loss Reduction,
Federal Insurance Administration, (202)
646-2717, Federal Center Plaza, 500 C
Street, Southwest, Room 4186,
Washington, DC 20472.

SUPPLEMENTARY INFORMATION: The
National Flood Insurance Program
(NFIP), enables property owners to
purchase flood insurance at rates made
reasonable through a Federal subsidy. In
return, communities agree to adopt and
administer local floodplain management
measures aimed at protecting lives and
new construction from future flooding.
Since the communities on the attached
list have recently entered the NFIP,
subsidized flood insurance is now
available for property in the community.

In addition, the Director of the Federal
Emergency Management Agency has
identified the special flood hazard areas
in some of these communities by
publishing a Flood Hazard Boundary
Map. The date of the flood map, if one
has been published, is indicated in the
fifth column of the table. In the
communities listed where a flood map
has been published, section 102 of the
Flood Disaster Protection Act of 1973, as
amended, requires the purchase of flood
insurance as a condition of Federal or
federally related financial assistance for
acquisition or construction of buildings
in the special flood hazard area shown
on the map.

The Director finds that the delaved
effective dates would be contrary to the
public interest. The Director also finds
that notice and public procedure under 5
U.S.C. 553(b) are impracticable and
unnecessary.

The Catalog of Domestic Assistance
Number for this program is 83.100
“Flood Insurance.”

Pursuant to the provisions of 5 U.S.C.
605(b), the Administrator, Federal
Insurance Administration. to whom
authority has been delegated by the
Director, Federal Emergency
Management Agency, hereby certifies
that this rule, if promulgated will not
have a significant economic impact on a
substantial number of small entities.
This rule provides routine legal notice
stating the community's status in the
NFIP and imposes no new requirements
or regulations on participating
communities.

List of Subjects in 44 CFR Part 64
Flood insurance, Floodplains.

PART 64—[AMENDED]

The authority citation for Part 64,
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.,
Reorganizaton Plan No. 3 of 1978, E.O: 12127,

Section 64.6 is amended by adding in
alphabetical sequence new entries to the
table.

In each entry, a complete chronology
of effective dates appears for each listed
community. The entry reads as follows:
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§64.6 List of eligible communities.

State and County

Location

No.

Effective dates of authorization/cancellation of sale of
fiood insurance in community

Spacial lood hazard areas indentified

Michigan: Newaygo...

..| Groton, township ¢

-| 260468

Nov. 26, 1986, Emerg....

fingis: Carroll............ .| 170021 Apr. 4, 1974, Emerg.; June 4 1980 Reg ch 20 June 4, 1980.
1986, Withdrawn.
.| 060437 Dec. 1, 1986, Emerg
130338 Dec. 3, 1286, Emerg
530248 do

470245 Dec. 8, 1986, Emerg
530149 do.

.| 290228A
250191

1801468

California: Butte..............

Mar. 16, 1976.
Nov. 12, 1976.

Mar. 11, 1077.

June 7, 1977.

Oct. 25, 1974.

.| July 5, 1882.

Apr. 12, 1974, and Mar. 12, 1976 and

Dec. 2, 1986, Emerg

Dec. 8, 1986, Emerg.; Dec. 8, 1886, Reg....

Jan. 18, 1975, Emerg,; Sept. 18, 1985, Reg “Sept. 18,
1985, Susp.; Dec. 8, 1936, Rein. Sept. 18, 1985,

July 7, 1976, Emerg.; June 3, 1986, Reg.; June 3, 1988, | June 7, 1974, July 23, 1978 and June
Susp.; Dec. 9, 1886, Rein. 3, 16686,

July 11, 1975, Emerg.; Sept. 4, 1986, Reg.; Sept. 4, | Nov. 5, 1976 and Sept. 4, 1986.
1986, Susp.; Dec. 9, 1988, Rein.

Nov. 3, 1975, Emerg.; July 17, 1988, Reg.; July 17,
1986, Susp.; Dec. 10, 1988, Rein.

Dec. 5, 1986, Emerg.

Feb. 9, 1976, Emerg; Aug. 19, 1985, Reg.; Aug. 19,
1985, Susp.; Dec. 11, 1986, Rein.

2101388

2004198

330017 July 26, 1974, Nov. 26, 1976, and July
17, 1986.

Oct. 18, 1977,

Apr. 18, 1975 and Aug. 19, 1985,

| 200585
230241A

| 200382

5 July. 30, 19786,
- 200528

Aug. 22, 1975.

Juna 9, 1978,
July 18, 1975,

.| 450228
.| 450128

| Lynchburg, town of

Dec. 31, 1976.
Apr. 4, 1975,

130149A
130301

....| Unincorporated areas
..| Senoia, city of

.| 260783-New
260785-New
.| 260786-New
.| 260787-New
260788-New
...| 330198

.| 450002A

Dec. 15, 1986, Emerg.; Dec. 15, 1986, ROg. v....oc.ccccvvccicinns Dec. 4, 1985.

July 31, 1975, Emerg.; Mar. 4, 1980, Reg.; Mar. 4, 1980, | Jan. 3, 1875, and Aug. 26, 1877, and
Susp.; Dec. 15, 1986, Rein. Mar. 4, 1980.

Dec. 22, 1966, Emerg. Apr. 11, 1975,

Dec. 15, 1986, Emerg.; Dec. 15, 1986, Rog Feb. 24, 1978 and Sepl. 16, 1982

July 28, 1975, Emerg.; Dec. 4, 1986, Rog.; Dec. 4, 1988, | Mar, 22, 1974, June 11, 1878, and
Susp.; Dec. 16, 1968, Rein. Dec. 4, 1986.

Dec. 22, 1986, Emerg.;

Dec. 26, 1986, Reg.

Nov. 25, 1986, Emerg.. Nov. 25, 1986, Reg..........

Mar. 26, 1975, Emerg., Dec, 17, 1988, Withdrawn.

-4 130288
010191
.| 3606138

..| Florida, viilage of.......

Michigan: Huron Rubicon, t hip of
Wisconsin: Door Ep , village of

Michigan: Juneau ... ...\ Taylor, city of
1 | Lyndon Station, viffage of......cc.cummriinnt

Uni d Areas.
Alccda.atyd

260789-New
550610-New
260728
550203

Oct. 17, 1998.

200022 Oct. 25, 1977,
200384
.| 5300948

.| 5300948

Dec. 22, 1986, Emerg.

Dec. 29, 1986, Emerg

DocmtﬂseEnwrgDecnweGRaq @

June 10, 1975, Emerg.; Nov. 15, 1879, Reg.. Nov. 15,
1979, Susp.; Dec. 24, 1286, Rein.

m 21, 1974, Mar. 19, 1976, and
Nov. 15, 1979,

Washington: K«tsap

(ﬁoe;zshg)lownofLoomiswinusePlacovCounty'-Map!ovﬂoodmm-nceptmmtmblwmmmlymmummwdmmw
'Mi;ﬁc}\al conversions.
** Declared disaster area.

State and Location

Effective dates of authorization/cancaliation of sale of
fiood insurance in community

Special flood hazard areas identified

Region |

Connacticut: Hartford, city of, Hartford County. Deoc. 4, 1986, suspension withdrawn, July 1, 1970, July 1, 1974, Sept. 29, 1978, and Dec. 4,
1986.

Region IV
Kentucky: Clark County, unincorp

Region V

d areas 2102768 Aug. 5, 1977 and Dec. 4, 1986,

Wisconsin;
Gratiot, Village of, Lafay County
Lafayette County, unincorporated areas ...
Beimont, Village of, Lafay County.
Reglon Vi
Kansas: Andover, city of, Butler County ..........cummemmsmmmiies

Jan. 16, 1974, May 14, 1976, Dec. 4, 1986.
Dec. 27, 1974, Sept. 15, 1978, and Dec. 4, 1886
May 17, 1974, May 21, 1876, and Dec. 21, 1966

Aug. 8, 1976, Aug. 2, 1077, and Dec. 4, 1986.
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State and Location Comminty N, | IEHGNe SE08 L utoreon aroskaion of e ot Special flood hazard areas identified
Reglon |
Massachusetts: Hanson, town of, Plymouth County 2502678 Dec. 18, 1986, suspension WIthOrawn........ ... e | NOV. 8, 1974, Jan. 20, 1982, and Dec. 18, 1986.
Reglon IV
Kentucky: Corbin, city of Whitley County 21021 - o S -{ June 14, 1974, Feb. 20, 1976, and Dec. 18, 1966
Region V
er_nesoim Morton, city of, Renville County 2703998 I A L s e S Jan, 9, 1974, June 11, 1976, and Dec. 1B, 1866
Oﬂion by 1, city of, Cosh: County. 3900898 | ... do. Jan. 23, 1874, and May 21, 1976, and Dec. 18, 1986
Gnadenhutten, village of, Tuscarawas County.............| 300613A do. July 30, 1976 and Dec. 18, 1986
Dennison, vitlage of, Tuscarawas County ......................| 390542C do. .| May 28, 1976, Mar. 30, 1979, and Dec. 18. 1986
Region Vi
Texas: Waller County, unincorporated areas ... ..| 4806408 e 0L s ssnnsiasnsss e sttt et sssemmsssissierensit| AUG: 23, 1977 and Doc. 18, 1986.
Reglon Vilt
Colorado:
Colorado Springs, city of, El Paso County...__.....| 0800608 | ... 7V ad o e v e 0 S0 LG e FED, 1, 1974 and Apr. 4, 1978,
E! Paso, County, unincx P MRSl 0800598 00t surttstter st ] 0@C, 27, 1974, Aug. 2, 1977, and Dec. 18, 1986
Minimal Conversion
Reglon il
Pennsytvania:
Rayburn, township of, Armstrong County o 421314A do e | Fob. 21, 1975 and Nov. 1, 19886,
Slippery Rock, township of, Lawrence Counl .| 4224668 do. -4 Apr. 14, 1978 and Nov. 1, 1986
Region Il
Pennsylvania: Greene, township of, Ene County.................| 421364A ST R e KOOI RN, Sea et S D AW A W) Dec. 1, 1986.
Region Vil
Montana: Treasure County, unincorporated areas...........| 300170 | ... do..... ..| Dec. 18, 1986

Region lil—Minimal Conversions
Pennsylvama:
Gibson, township of. Susquehanna County
Grugan, township of, Clinton County........
Ohiopyle, borough of, Fayette County ...
Otter Creek, township of, Mercer County

.| 422486A weeen 0O,

4220B0A
4215398 do.

Apr. 4, 1975 and Dec. 1, 1986.

4216158 NP )

Dec. 1, 1986, suspension WIthGIawn.................ccc.cc..ovmrvennee

.| Nov. 8, 1974, July 23, 1976, and Dec. 1, 1986.

| Jan. 31, 1975, Mar. 19, 1976 and Dec. 1, 1986.
.| Jan. 31, 1975 and Dec. 1, 1986.

Code for reading fourth column: Emarg.—Emergency; Reg.—Regular, Susp —Suspension; Rein —Reinstatement.

Issned: January 13, 1987,
Harold T. Duryee,

Administrator, Federal Insurance
Administration.

[FR Doc. 87-1413 Filed 1-22-87; 8:45 am|
BILLING CODE 6718-03-M

FOR FURTHER INFORMATION CONTACT:
Frank H. Thomas, Assistant
Administrator, Office of Loss Reduction,
Federal Insurance Administration, (202)
646-2717, Federal Center Plaza, 500 C
Street, Southwest, Room 418,
Washington, DC 20472.

44 CFR Part 64
[Docket No. FEMA-6744]

Suspension of Community Eligibility

AGENCY: Federal Emergency
Management Agency, FEMA.

ACTION: Final rule.

SUPPLEMENTARY INFORMATION: The
National Flood Insurance Program
(NFIP), enables property owners to
purchase flood insurance at rates made
reasonable through a Federal subsidy. In
return, communities agree to adopt and
administer local floodplain management
measures aimed at protecting lives and
new construction from future flooding.

SUMMARY: This rule lists communities,
where the sale of flood insurance has
been authorized under the National
Flood Insurance Program (NFIP), that
are suspended on the effective dates
listed within this rule because of
noncompliance with the floodplain
management requirements of the
program. If FEMA receives
documentation that the community has
adopted the required floodplain
management measures prior to the
effective suspension date given in this
rule, the suspension will be withdrawn
by publication in the Federal Register.

EFFECTIVE DATES: The third date
(“Susp.”) listed in the third column.

Section 1315 of the National Flood
Insurance Act of 1968, as amended (42
U.S.C. 4022), prohibits flood insurance
coverage as authorized under the
National Flood Insurance Program (42
U.S.C. 4001-4128) unless an appropriate
public body shall have adopted
adequate floodplain management
measures with effective enforcement
measures. The communities listed in this
notice no longer meet that statutory
requirement for compliance with
program regulations (44 CFR Part 59 et
seq.). Accordingly, the communities will
be suspended on the effective date in
the fourth column. As of that date, flood
insurance will no longer be available in
the community. However, some of these

communities may adopt and submit the
required documentation of legally
enforceable floodplain management
measures after this rule is published but
prior to the actual suspension date.
These communities will not be
suspended and will continue their
eligibility for the sale of insurance. A
notice withdrawing the suspension of
the communities will be published in the
Federal Register. In the interim, if you
wish to determine if a particular
community was suspended on the :
suspension date, contact the appropriate
FEMA Regional Office or the NFIP
servicing contractor.

In addition, the Federal Emergency
Management Agency has identified the
special flood hazard areas in these
communities by publishing a Flood
Hazard Boundary Map. The date of the
flood map, if one has been published, is
indicated in the fourth column of the
table. No direct Federal financial
assistance (except assistance pursuant
to the Disaster Relief Act of 1974 not in
connection with a flood) may legally be
provided for construction or acquisition
of buildings in the identified special
flood hazard area of communities not
participating in the NFIP and identified
for more than a year, on the Federal
Emergency Management Agency's initial
flood insurance map of the community
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as having flood-prone areas. (Section
202(a) of the Flood Disaster Protection
Act of 1973 (Pub. L. 93-234), as
amended). This prohibition against
certain types of Federal assistance
becomes effective for the communities
listed on the date shown in the last
column.

The Administrator finds that notice
and public procedure under 5 U.S.C.
553(b) are impracticable and
unnecessary because communities listed
in this final rule have been adequately
notified. Each community receives a 6-
month, 90-day, and 30-day notification
addressed to the Chief Executive Officer
that the community will be suspended
unless the required floodplain

management measures are met prior to
the effective suspension date. For the
same reasons, this final rule may take
effect within less than 30 days.

Pursuant to the provision of 5 U.S.C.
605(b), the Administrator, Federal
Insurance Administration, FEMA,
hereby certifies that this rule if
promulgated will not have a significant
economic impact on a substantial
number of small entities. As stated in
section 2 of the Flood Disaster
Protection Act of 1973, the establishment
of local floodplain management together
with the availability of flood insurance
decreases the economic impact of future
flood losses to both the particular
community and the nation as a whole.
This rule in and of itself does not have a

§64.6 List of eligible communities.

significant economic impact. Any
economic impact results from the

community's decision not to (adopt)
(enforce) adequate floodplain
management, thus placing itself in
noncompliance of the Federal standards
required for community participation. In
each entry, a complete chronology of
effective dates appears for each listed
community.

List of Subjects in 44 CFR Part 64
Flood insurance—Floodplains.
PART 64—[AMENDED]

The authority citation for Part 64
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.,
Reorganization Plan No. 3 of 1978, E.O. 12127.

Section 64.6 is amended by adding in
alphabetical sequence new entries to the
table.

Col Eftective dates of authorization/cancellation of sale of flood Date !
State and location "'N":"" e aton oGy Special flood hazard areas identified
Region |
Vermont: Winooski, city of, Chittenden 500044C | Mar. 27, 1974, Emerg.; Aug. 1, 1978, Reg.; Feb. 4, 1987, Susp............ Feb. 1, 1874, Aug. 1, 1978 and Feb. 4, | Feb. 4, 1887,
County. 1987
Region I
New Jersey: Dover, town of, Morris County.|  340340C | June 2, 1972, Emerg.; Sept. 5, 1979, Reg.; Feb. 4, 1987, Susp.......| MaarnJg 1973, Jui; 9. 1976. Sept. 5, 1979 Do.
eb. 4, 188
New York:
Colchester, town of, Delaware County...| 360181C | Sept. 8, 1975, Emerg.; Jan, 3, 1986, Reg.; Feb. 4, 1987, SUSP.....covenee June 28, 1974, Nov. 14, 1975, Jan. 3, Do.
1986 and Feb. 4, 1987
Otego, town of, Otego County..... 3612848 | Sept. 19, 1977, Emerg,; Feb, 4, 1987, Reg.; Feb. 4, 1987, Susp ......... Oct. 29, 1976 and Feb. 4, 1987 L. Do.
Region 1l
Virginia: Mathews County, unincorporated 5100968 | Mar. 27. 1974, Emerg.; Feb. 4, 1987, Reg,; Feb. 4, 1987, Susp............| Nov. 7%. 1974, Sept. 17, 1976 and Feb. 4, Do
1976,
areas.
Region IV
o5 F Do.
Hinesville, city of, Liberty County ........... 130125C | June 13, 1975, Emerg.; Sept. 16, 1982, Reg;; Feb. 4, 1987, Susp....... Feb§8275. 1977, SepL 16, 1982 and Feb. 4, d
1 .
Richmond County, Unincorporated | 1301588 | Nov. 23, 1973, Emerg.; Mar. 4, 1980, Reg.; Feb. 4, 1987, Susp........... Odgsz; 1975, Mar. 4, 1980 and Feb. 4, Do,
1
areas.
North Carolina:
Beaufort County, unincorporated areas.| 3700138 | June 9, 1972, Emerg.; Feb. 4, 1987, Reg.; Feb. 4, 1967, Susp .... July 22, 1977 and Feb. 4, 1987 Do.
Creswell, town of, Washington County..| 370443A | Jan. 24, 1975, Emerg.; Feb. 4, 1987, Reg.. Feb. 4, 1987, Susp | Fab. 4, 1987 ..........ovvsirivrers .| Feb. 4, 1988
Hyde County, unincorporated areas....... 3701338 | Fab. 8, 1974, Emerg.; Feb. 4, 1987, Reg.. Feb. 4, 1987, Susp .| Dec. 27, 1974, June 16, 1978 and Feb. 4, | Feb. 4, 1987
1987
Burnettown, town of, Aiken County ......| 450004A | Mar. 19, 1976, Emerg.; Feb. 4, 1987, Reg.; Feb. 4, 1987, Susp......... Oct. 25, 1974 and Feb. 4, 1987 ... Do
South Carolina: Greenwood, city of, Green- |  450093C | July 22, 1975, Emerg.; Feb. 4, 1987, Reg.; Feb. 4, 1987, Susp..........{ June 21, 1974, Sept. 3, 1976, June 27, Do
wood County. 1980 and Feb. 4, 1987,
Region V
Indiana:
Kosciusko County, unincorporated 180121C | July 30, 1975, Emerg.; Feb. 4, 1887, Reg.; Feb. 4, 1987, Susp........... Dec. 27, 1974, Sept. 9, 1977 and Feb. 4, Do.
1987
areas.
Syracuse, town of, Kosciusko County...!  180122C | May 30, 1975, Emerg.; Feb. 4, 1987, Reg.; Feb. 4, 1987, 7T E— Au19%97 1974, June 11, 1976 and Feb. 4, Do.
Winona Lake, town of, Kosciusko | 180124C | Oct 14, 1975, Emerg.; Sept. 4, 1985, Reg.; Feb, 4, 1987, Susp.........| May 3.F1a?,74‘. ?3’5730' 1976. Sept. 4, 1685 Do
County. and . 4, 3
Warsaw, city of, Kosciusko County........ 180123C | Mar. 26, 1975, Emerg; Feb. 4, 1887, Reg.: Feb. 4, 1987, Susp.. 4 Mayge'l70. 1974, May 28, 1976 and Feb. 4, Do.
1987.
Michigan: Litchfield, city of, Hillsdale 260409C | July 25, 1975, Emerg.; Feb. 4, 1987, Reg; Feb. 4, 1987, Susp............| July 11,1975, Oct. 10, 1975, May 4, 1979 Do
County and Feb. 4, 1987.
Ohio:
Marion County, unincorporated area .....| 390774C | Feb. 28, 1977, Emerg.; Feb. 4, 1987, Reg.. Feb. 4, 1987, Susp..........{ Jan. 6, 1978, Nov. 10, 1978 and Feb. 4, Do,
1887
Coshocton County, unincorporated 380765 | Feb. 28, 1977, Emerg.; Feb. 4, 1987, Reg; Feb. 4, 1987, Susp........... Jan. 20, 1978 and Feb. 4, 1987 .......ccrveerions Do.
area.
Green Camp, willage of, Marion 390374C | Aug. 1, 1975, Emerg.; Feb. 4, 1987, Reg,; Feb. 4, 1987, Susp.............| Nov. 16, 1873, May 21, 1976, Dec. 14, Do.
County, 1979 and Feb. 4, 1987
Prospect, village of, Marion County........ 390377C | June 10, 1975, Emerg.; Feb. 4, 1987, Reg.; Feb. 4, 1987, SuSpP.iine Nov98273_ 1973, May 28, 1976 and Feb. 4, Do.
1987.
R i f, Marion L 380375C | Mar, 21, 1675, Emerg.; Feb. 4, 1987, Reg,; Feb. 4, 1987, Susp........| Nov. 23, 1973, May 28, 1976, Aug. 5, Do.
AT e oy y 1977 and Fab. 4, 1987.
Texas: Fort Bend County, Municipal Utility 4815708 | May 29, 1981, Emerg.; Feb, 4, 1987, Reg.: Feb, 4, 1987, Susp...........| July 19, 1978, Dec. 20, 1977 and Feb. 4, Do.
District No. 25, Fort Bend County. 1987.
Reglon Vi
Kansas: Florence, city of, Marion County....| 2004948 | Jan. 8, 1979, Emerg,; Feb. 4, 1987, Rog; Feb. 4, 1987, SUSP ............ Augges7. 1976, Oct. 17, 1978 and Feb. 4. Do.
1 i
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State and location waﬂy Effective dates of pumoviuﬂg'nlwmﬂalbon of sale of fiood Special flood hazard areas identified Date '
Reglon IX
Arizona: Oro Valiey, town of, Pima County .| 0401090 | Feb. 12, 1975, Emerg.; Dec. 4, 1979, Reg.; Feb. 4, 1987, Susp............ Apr. 11, 1975, July 16, 1976, Dec. 4, Do
1879, Feb. 1, 1983 and Feb. 4, 1087,
Nevada: Lyon County, unincorporated 320029C | Apr. 20, 1862, Emerg.; Sept. 30, 1982, Reg.; Feb. 4, 1987, Susp........, Jan. 31, 1978, Sept. 30, 1982 and Feb. 4, Do.
areas. 1987.
Pennsylvania:
Cross Creek, township of, Washington 4221458 | June 5, 1975, Emerg.; Feb. 1, 1987, Reg.. Feb. 1, 1987, Susp............. Sept. 13, 1974, Dec. 12, 1076 and Feb. 1, | Feb, 1, 1887
County. 1987,
Independence, township of, Washing- 4212028 | Oct. 4, 1974, Emerg.; Feb. 1, 1987, Reg.; Feb. 1, 1967, Susp ..............| Sept. 6, 1974, July 23, 1976 and Feb, 1, Do,
ton County. 1987,
Mt Pleasant, borough of, Westmore- 4221818 | July 7, 1975, Emerg.; Feb, 1, 1987, Reg.; Feb. 1, 1967, Susp............ June 21, 1974, Aug. 13, 1976 and Feb, 1, Do
land County. 1987,
New Beaver, borough of, Lawrence 4224658 | June 5, 1975, Emerg.; Feb. 1, 1887, Reg.; Feb. 1, 1987, SUSP .ecrrrie Jan. 31, 1975, Aug 29, 1980 and Feb. 1, Do,
County, 1967,
Qakiand, township of, Venango 4221118 | Feb. 28, 1977, Emerg.; Feb. 1, 1987, Reg.; Feb. 1, 1967, Susp...........| Dec. 13, 1974, May 18, 1979 and Feb. 1, Do
County. 1987,
Maine:
Bremen, town of, Lincoln County............ 2302148 | Feb. 18, 1976, Emerg.. Feb. 4, 1967, Reg.; Feb. 4, 1987, Susp..........| Jan. 31, 1975, Oct. 8. 1978 and Feb. 4, | Feb. 4, 19687
1987.
Dixmont, town of, Penobscot County....| 230381A Apr. 19, 1976, Emerg.; Feb. 4, 1987, Reg.; Feb. 4, 1987, Susp .........| Feb, 21, 1975 and Feb. 4, 1987................. Do
East Millinocket, town of, Penobscot 2301638 | June 24, 1875, Emerg.; Feb. 4, 1987, Reg.; Feb. 4, 1987, Susp.. Aug. 23, 1974, July 8, 1976 and Feb. 4, Do
County, 1987.
Oriand, town of, Hancock County ......... 230288A | June 11, 1975, Emerg.; Feb. 4, 1987, Reg.; Feb. 4, 1987, Susp........| Jan. 17, 1875 and Feb O oy e A Do
Sedgwick, town of, H County ....| 2302918 | Dec. 23, 1976, Emerg.; Feb. 4, 1887, Reg,; Feb. 4, 1887, Susp...........| Jan. 24, 1975, Oct. 25, 1977 and Feb. 4, Do
1987.
Stockton Springs, town of, Waldo 230266A | July 30, 1975, Emerg.; Feb. 4, 1987, Reg.. Feb. 4, 1987, SUSP....cconenn.| FeD, 7, 1975 and Feb. 4, 1087 ................ocvveee. Do
County,
Swanville, town of, Waido County........... 230267A | June 11, 1975, Emerg.; Feb, 4, 1987, Reg.; Feb. 4, 1987, Susp..........| Feb. 7, 1875 and Feb. A AOBY s et Do
Windsor, town of, Kennebec County 2302518 | Jan. 29, 1976, Emerg.; Feb. 4, 1967, Reg., Feb. 4, 1987, Susp............ Jan. 17, 1975, Sept. 17, 1976 and Feb. 4, Do
1987.

! Centain Federal assistance no longer avalabie in special flood hazard aress.

Code for reading fourth column: Emerg.—Emergency;

Issued: January 13, 1987.
Harold T. Duryee,

Administrator, Federal Insurance
Administration.

[FR Doc, 87-1412 Filed 1-22-87; 8:45 am|]
BILLING CODE 6718-03-M

Reg.—Regular; Susp.—Suspension.

complete text of this decision may also
be purchased from the Commission’s
copy contractors, International
Transcription Service, (202) 857-3800,
2100 M Street NW., Suite 140,
Washington, DC 20037.

47 CFR Part 73
[MM Docket No. 86-184; RM-5156]

Radio Broadcasting Services; Lincoln
NE

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

List of Subjects in 47 CFR Part 73
Radio broadcasting.
PART 73—{AMENDED]

5 1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303,

§73.202 [Amended]
2. In § 73.202(b), the Table of FM

SUMMARY: This document substitutes
Channel 236C2 for Channel 237A at
Lincoln, Nebraska, and modifies the
license of station KJUS-FM to specify
operation on the higher-powered
channel, at the request of Sequel
Communications. With this action, this
proceeding is terminated.

EFFECTIVE DATE: March 6, 1987.

FOR FURTHER INFORMATION CONTACT:
Leslie K. Shapiro, Mass Media Bureau,
(202) 634-6530.

SUPPLEMENTARY INFORMATION: This a
summary of the Commission’s Report
and Order, MM Docket No. 86-184,
adopted November 18, 1986 and
released January 16, 1987, The full text
of this Commission decision is availabl
for inspection and copying during
normal business hours in the FCC
Dockets Branch (Room 230), 1919 M
Street NW., Washington, DC. The

Allotments for Lincoln, Nebraska, is
amended by removing Channel 237
and adding Channel 236C2,

Federal Communications Commission.
Mark N. Lipp,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau,

[FR Doc. 87-1427 Filed 1-22-87; 8:45 am|
BILLING CODE 6712-01-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[MM Docket No. 86-88; RM-5452]

€  Radio Broadcasting Services; Ocean

Pines, MD

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document allocates FM
Channel 246A to Ocean Pines,
Maryland, in response to a
counterproposal filed by Jamila
Broadcasting Company. The original
petition filed by Keith A. Mayo
requested the allotment of Channel 246A
to Williards, Maryland. Keith A. Mayo
has since withdrawn his interest in the
allotment of a channel to that
community. The allotment of FM
Channel 246A at Ocean Pines could
provide that community with its first FM
broadcast service.

DATES: Effective March 6, 1987, The
window period for filing applications
will open on March 9, 1987, and close on
April 6, 1987.

FOR FURTHER INFORMATION CONTACT:
Kathleen Scheuerle, Mass Media
Bureau, (202} 634-6530.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission's Report
and Order, MM Docket No. 86-88,
adopted December 16, 1986, and
released January 16, 1987. The full text
of this Commission decision is available
for inpsection and copying during
normal business hours in the FCC
Dockets Branch (Room 230), 1919 M
Street NW., Washington, DC. The
complete text of this decision may also
be purchased from the Commission's
copy contractors, International
Transcription Service, (202) 857-3800,
2100 M Street NW., Suite 140,
Washington, DC 20037.
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List of Subjects in 47 CFR Part 73

Radio broadcasting.
PART 73—[AMENDED]

1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303.

§73.202 [Amended]

2. In § 73.202(b), the Table of FM
Allotments is amended, under
Maryland, by adding Channel 246A
to Ocean Pines, Maryland.

Federal Communications Commission.
Mark N. Lipp,

Chief. Allocations Branch, Mass Media
Bureau.

|[FR Doc. 87-1422 Filed 1-22-87; 8:45 am|

BILLING CODE 6712-01-M

47 CFR Part 67
[CC Docket 78-72 and 80-286; FCC 86-534]

Common Carrier Services; WATS

AGENCY: Federal Communications
Commission.

ACTION: Memorandum opinion and order
on reconsideration.

sumMARY: The Federal Communications
Commission affirms its decision that the
costs of “closed end" WATS access
lines be directly assigned to the
interstate or intrastate jurisdiction. The
Commission found no arguments or
information in the reconsideration
petitions to warrant reconsideration of
the decision to directly assign WATS
access line costs.

ADDRESS: Federal Communicalions
Commission, Washington, DC, 20554.

FOR FURTHER INFORMATION CONTACT:
Sandra Eskin, Policy and Program
Planning Division, Common Carrier
Bureau, (202) 632-9342.

SUPPLEMENTARY INFORMATION: Thisisa
summary of the Commission's
Memorandum Opinion and Order on
Reconsideration in CC Docket 78-72 and
80-286, adopted December 2, 1986, and
released December 24, 1986. The full text
of Commission decisions are available
for inspection and copying durirg
normal business hours in the FCC
Dockets Branch (Room 230), 1919 M
Street, NW, Washington, DC. The
complete text of this decision may also
be purchased from the Commission’s
copy contractors, International
Transcription Service, (202) 857-3800,
2100 M Street NW., Suite 140,
Washington, DC, 20037.

Summary of Memorandum Opinion and
Order

1. On January 7, 1986, the FCC
released a Decision and Order, CC
Docket 78-72 and 80-286 (51 FR 7942;
March 7, 1986), in which it adopted the
Joint Board's recommendation that the
costs of “closed-end" WATS access
lines be directly assigned to the
interstate or intrastate jurisdiction as
appropriate. Two OCCs filed petitions
for clarification and/or reconsideration
of the WATS Direct Assignment Order.
By this Memorandum Opinion and
Order, the Commission denies these
petitions to the extent they request
reversal of the decision to amend the
separations rules to provide for the
direct assignment of the costs of WATS
access lines. However, in light of
questions raised in the petitions and
pleadings, the Commission in a
companion Order Inviting Comments
invites proposals and comments, to be
reviewed by the Docket 80-286 Joint
Board, on various options for the
separations treatment of special access
lines, including WATS access lines, that
carry significant amounts of both
interstate and intrastate traffic.

2. A WATS access line is a dedicated
access line from the customer's premises
to the local exchange carrier's WATS
serving office, and is found at the
originating end of OUTWATS and the
terminating end of INWATS (or "800
service''). Before the Order under
reconsideration became effective, the
separations rules included the non-
traffic-sensitive (NTS) costs of WATS
access lines in the same category as the
NTS costs of ordinary common lines. In
that Order, the Commission adopted the
Federal-State Joint Board
recommendation that WATS access line
costs be directly assigned to the
appropriate jurisdiction, based on the
rationale that these lines are dedicated
to either intrastate or interstate WATS
service.

3. MCI Telecommunications Corp. and
Argo Communications Corp. sought
reconsideration and/or clarification of
the decision to change the separations
treatment of WATS access lines, which
became effective on June 1, 1986. The
Commission in this Memorandum
Opinion and Order rejects as
unnecessary Argo's request for
clarification that the Commission's
statement that WATS access lines are
used exclusively for either intrastate or
interstate toll service does not apply to
facilities used by OCCs to provide their
WATS-like services. The FCC's
statement that WATS access lines were
limited to either interstate or intrastate
calling implied nothing about the use

made by Argo or any OCC of special
access lines obtained to provide WATS-
like services, and applied only to the
access lines used by AT&T, and local
exchange carriers, in providing WATS
that was offered in a jurisdictionally
pure manner.

4. The Commission also rejects all of
the bases for reconsideration presented
by MCIL. It notes that MCI did not fault
the decision to directly assign WATS
access line costs, but only the
jurisdictional purity rationale on which
it is premised. The FCC determines that
the configurations presented by MCI to
support its argument do not undermine
the rationale for directly assigning
WATS access line costs because MCI
did not show that these configurations
result in more than a relatively minimal
amount of cross-jurisdictional traffic on
WATS access lines.

Ordering Clauses

5. Accordingly, it is hereby ordered,
That, pursuant to 47 U.S.C. §§ 154 (i)
and (j), 201, 202, 203, 205, 218, and 403,
the petition for reconsideration and/or
clarification filed by MCI is denied.

6. It is further ordered, That the
petition for clarification filed by Argo is
denied.

7. It is further ordered, That the
petition for waiver of length of pleading
restriction filed by MCI is granted.
William J. Tricarico,

Secretary.
[FR Doc. 87-1516 Filed 1-22-87; 8:45 am|
BILLING CODE 6712-01-M

47 CFR Part 74
[MM Docket 86-12; FCC 86-582]

Broadcast Services; Low Power
Auxiliary Stations

AGENCY: Federal Communications
Commission.
AcCTION: Final rule.

SUMMARY: This action increases the
available frequencies for use by low
power auxiliary stations (LPAS).
Specifically, it authorizes LPAS use of
frequencies assigned to the low VHF-
TV channels 2-8 and the UHF-TV
channels 14-69. It also creates 25 kHz
wide channels through the TV broadcast
spectrum allowing licensees to stack up
to 8 contiguous channels. Finally, it
deletes from the Rules the guard bands
and “taboo"” frequencies for LPAS
devices operating within broadcast TV
channels. These actions are intended to
relieve the congestion which currently
exists on LPAS frequencies.

EFFECTIVE DATE: March 2, 1987.
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FOR FURTHER INFORMATION CONTACT:
Michael Lewis, Policy and Rules
Division, Mass Media Bureau, (202) 632~
9660.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission's Firs?
Report and Order (Report) in MM
Docket 86-12, adopted, December 29,
1986, and released January 16, 1987. The
full text of this Commission decision is
available for inspection and copying
during normal business hours in the FCC
Dockets Branch (Room 230, 1919 M
Street, NW., Washington, DC. The
complete text of this decision may also
be purchased from the Commission's
copy contractors, International
Transcription Service, (202) 857-3800,
2100 M Street, N.W., Suite 140,
Washington, DC 20037.

Summary of First Report and Order

1. The Report increases the available
LPAS spectrum by allowing licensees to
use the frequencies assigned to the low
VHF-TV channels and the UHF-TV
band (channels 14-69, excluding channel
37). It further creates 25 kHz wide
channels throughout the TV broadcast
spectrum available for LPAS use,
enabling licensees to stack up to 8
contiguous channels for a maximum
bandwidth of 200 kHz. The Report
deletes from the Rules the guard bands
and taboo frequencies for LPAS use. In
doing so, the Commission noted that the
record contained no data suggesting that
this action would cause interference.
Finally, in response to comments filed
by Coherent Communications, Inc., the
Commission will soon issue a Further
Notice of Proposed Rule Making in this
proceeding concerning the use of low
power video transmitters.

Final Regulatory Flexibility Analysis

2. Pursuant to the Regulatory
Flexibility Act of 1980, 5 U.S.C. 604, a
final regulatory flexibility analysis has
been prepared. It is available for public
viewing as part of the full text of this
decision, which may be obtained from
the Commission or its copy contractor.

3. The Secretary shall cause a copy of
this Report and Order, including the
Final Regulatory Flexibility Analysis, to
be sent to the Chief Counsel for
Advocacy of Small Business
Administration.

Paperwork Reduction Act Statement

4. The Report and Order contained
herein has been analyzed with respect
to the Paperwork Reduction Act of 1980
and found to contain no new or modified
form, information collection and/or
recordkeeping, labeling, disclosure, or
record retention requirements; and will

not increase or decrease burden hours
imposed on the public,

Ordering Clauses

5. Accordingly, it is ordered, that
pursuant to the authority contained in
Sections 4(i) and 303(r) of the
Communications Act of 1934 as
amended, Part 74 of the Commission's
Rules is amended as set forth below:

List of Subjects in 47 CFR Part 74

Radio broadeasting, Television
broadcasting.

Amendatory Text

47 CFR Part 74 is amended as follows:
1. The authority citation for Part 74
continues to read as follows:

Authority: 47 U.S.C. 154 and 303.

2. 47 CFR 74.802 is revised to read as
follows:

§74.802 Frequency assignment.

(a) Frequencies within the following
bands may be assigned for use by low
power auxiliary stations:
26.100-26.480 MHz
54.000-72.000 MHz
76.000-88.000 MHz
161.625-161.775 MHz (except in Puerto Rico

or the Virgin Islands)
174.000-216.000 MHz
450.000-451.000 MHz
455.000-456.000 MHz
470.000-488.000 MHz
488.000-494.000 MHz (except Hawaii)
494.000-608.000 MHz
614.000-806.000 MHz
944,000-952.000 MHz

(b) Operations in the bands allocated
for TV broadcasting, listed below, are
limited to locations removed from
existing co-channel TV broadcast
stations by not less than the following
distances unless otherwise authorized
by the FCC. (See § 73.609 for zone
definitions.)

(1) 54.000-72.000 MHz and 76.000-
88.000 MHz:

Zone I 105 km (65 miles)
Zones II and 111 129 km (80 miles)

(2) 174.000-216.000 MHz

Zone 1 97 km (60 miles)
Zones Il and III 129 km (80 miles)

(3) 480.000-608.000 MHz and 614.000—
806.000 MHz

All zones 113 km (70 miles)

(c) Specific frequency operation is
required when operating within the
bands allocated for TV broadcasting.

(1) The frequency selection shall be
offset from the upper or lower band
limits by 25 kHz or an integral multiple
thereof.

(2) One or more adjacent 25 kHz
segments within the assignable

frequencies may be combined to form a
channel whose maximum bandwidth
shall not exceed 200 kHz.

(d) Low power auxiliary licensees will
not be granted exclusive frequency
assignments.

3. 47 CFR 74.803 is amended by
revising paragraph (b) to read as
follows:

§74.803 Frequency selection to avoid
interference.

* * - * *

(b) The selection of frequencies in the
bands allocated for TV broadcasting for
use in any area shall be guided by the
need to avoid interference to TV
broadcast reception. In these bands, low
power auxiliary station usage is
secondary to TV broadcasting and land
mobile stations operating in the UHF-
TV spectrum and must not cause
harmful interference. If such
interference occurs, low power auxiliary
station operation must immediately
cease and may not be resumed until the
interference problem has been resolved.

4. 47 CFR 74.832 is amended by
revising paragraphs (d) and (f) to read
as follows:

§74.832 Licensing requirements and
procedures.

» * * . *

(d) Cable television operations,
motion picture and television program
producers may be authorized to operate
low power auxiliary stations only in the
bands allocated for TV broadcasting.

* * * *

(f) Applications for the use of the
bands allocated for TV broadcasting
must specify the usuval area of operation
within which the low power auxiliary
station will be used. This area of
operation may, for example, be specified
as the metropolitan area in which the
broadcast licensee serves, or the usual
area within which motion picture and
television producers are operating.
Because low power auxiliary stations
operating in these bands will only be
permitted in areas removed from
existing co-channel TV brodcast
stations, licensees have full
responsibility to ensure that operation of
their stations does not occur at
distances less than those specified in
§ 74.802(b).

5. 47 CFR 74.861 is amended by
revising paragraphs (d) introductory text
and (e) to read as follows:

§74.861 Technical requirements.
*

* » * *

(d) For low power auxiliary stations
operating in the bands other than those
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allocated for TV broadcasting, the
following technical requirements are
imposed.

. - - * -

(e) For low power auxiliary stations
operating in the bands allocated for TV
broadcasting, the following technical
requirements apply:

(1) The power of the measured
unmodulated carrier power at the output
of the transmitter power amplifier
(antenna input power) may not exceed
the following:

(i) 54-72, 76-88, and 174-216 MHz
bands—50 mW

(ii) 470-608 and 614-806 MHz bands—
250 mW

(2) Transmitters may be either crystal
controlled or frequency synthesized.

(3) Any form of modulation may be
used. A maximum deviation of +75 kHz
is permitted when frequency modulation
is employed.

(4) The frequency tolerance of the
transmitter shall be 0.005 percent.

{5) The operating bandwidth shall not
exceed 200 kHz.

(6) The mean power of emissions shall
be attenuated below the mean output
power of the transmitter in accordance
with the following schedule:

(i) On any frequency removed from
the operating frequency by more than 50
percent up to and including 100 percent

of the authorized bandwidth: at least 25
dB;

(ii) On any frequency removed from
the operating frequency by more than
100 percent up to and including 250
percent of the authorized bandwidth: at
least 35 dB;

(iii) On any frequency removed from
the operating frequency by more than
250 percent of the authorized
bandwidth: at least 43+ 10logie (mean
output power in watts) dB.

William J. Tricarico,

Secretary.

[FR Doc. 87-1515 Filed 1-22-87; 8:45 am|
BILLING CODE 6712-01-M




2537

Proposed Rules

Federal Register
Vol. 52, No. 15

Friday, January 23, 1987

This section of the FEDERAL REGISTER
contains notices to the public of the
proposed issuance of rules and
regulations. The purpose of these notices
is to give interested persons an
opportunity to participate in the rule
making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 1032

[Docket No. AO-313-A36]

Milk in the Southern lilinois Marketing
Area; Emergency Partial Decision on
Proposed Amendments to Marketing
Agreement and to Order

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: This decision adopts, on an
expedited basis, an amendment to the
pooling provisions of the Southern
Illlinois order based on an industry
proposal considered at a public hearing
held at Bridgeton, Missouri on December
9-11, 1986. It provides that a distributing
plant which meets the pooling standards
of the Southern Illinois order and one or
more other Federal orders, but which
was regulated under the Southern
lllinois order in the preceding month,
shall continue to be regulated under
such order until such plant has more
than 50 percent of its sales of fluid milk
products in the marketing area covered
by another Federal order for three
consecutive months. The change is
needed to reflect current marketing
conditions and to insure orderly
marketing in the area. The amended
order must be effective by February 1,
1987, and must apply to milk received on
and after that date. Accordingly, a
recommended decision and the
opportunity to file exceptions thereto
have been omitted.

FOR FURTHER INFORMATION CONTACT:
John F. Borovies, Marketing Specialist,
Dairy Division, Agricultural Marketing
Service, United States Department of
Agriculture, Washington, DC 20250,
(202) 447-2089.

SUPPLEMENTARY INFORMATION: This
administrative action is governed by the
provisions of Sections 556 and 557 of
Title 5 of the United States Code and.,

therefore, is excluded from the
requirements of Executive Order 12291.
The Regulatory Flexibility Act (5
U.S.C. 601-612) requires the Agency to
examine the impact of a proposed rule
on small businesses. Pursnant to 5
U.S.C. 805(b), the Administrator of the
Agricultural Marketing Service has
certified that this action will not have a
significant economic impact on a
substantial number of small entities.
This action will maintain the current
regulatory status of a small number of
milk distributing plants located in the
vicinity of St. Louis, Missouri. The
change in the pooling standard adopted
herein would provide market stability to
distributing plant operators by allowing
a distributing plant regulated under the
Southern Illinois order in the preceding
month to continue to be regulated under
such order until more than 50 percent of
such plant's sales of fluid milk products
are made in the marketing area covered
by another Federal order for three
consecutive months.
Prior document in this proceeding:
Notice of Hearing: Issued November
18, 1986; published November 21, 1986
(51 FR 42109).

Preliminary Statement

A public hearing was held upon
proposed amendments to the marketing
agreement and the order regulating the
handling of milk in the Southern Illinois
marketing area. The hearing was held,
pursuant to the provisions of the
Agricultural Marketing Agreement Act
0f 1937, as amended (7 U.S.C. 601-674),
and the applicable rules of practice (7
CFR Part 900), at Bridgeton, Missouri, on
December 9-11, 1986, Notice of such
hearing was issued on November 18,
1988, and published on November 21,
1986 (51 FR 42109).

Interested parties were given until
December 19, 1988, to file post-hearing
briefs on proposal number 1 as
published in the hearing notice and on
whether the proposal should be
considered on an expedited basis.

The hearing notice specifically invited
interested persons to present evidence
concerning the probable regulatory and
informational impact of the proposals on
small businesses. To the extent that this
issue was raised, it is considered in the
following findings and conclusions.

The material issues on the record of
the hearing relate to:

1. Expansion of the marketing area.

2. Performance standards for pool
plants.

3. Regulation of distributing plants
that quality as pool plants under more
than one order.

4. Definition of producer milk.

5. Classification of certain fluid milk
products and biscuit mix.

6. Shrinkage and loss product
allowance.

7. Location adjustments.

8. Seasonal payment plan for
producers.

9. Definition of inventory.

10. Miscellaneous and conforming
changes.

11. Omission of a recommended
decision and the opportunity to file
written exceptions thereto with respect
to material issue number 3.

This decision deals with issues 3 and
11. The remaining issues will be
considered in a later decision on this
record. Issue 3 may also need to be dealt
with further at that time.

Findings and Conclusions

The following findings and
conclusions on the material issues are
based on evidence presented at the
hearings and the record thereof:

3. Regulation of distributing plants
that qualify as pool plants under more
than one order. The order should be
amended to provide that a distributing
plant which meets the pooling standards
of the Southern Illinois order and one or
more other Federal orders, and which
was a pool plant under the Southern
Ilinois order in the immediately
preceding month, shall continue to be a
pool plant under the Southern Illinois
order until the third consecutive month
in which it has more than 50 percent of
its route disposition in another Federal
milk marketing area.

Presently, when a distributing plant
qualifies as a pool plant under the
Southern Illinois order and another
order, it is regulated under the order that
covers the marketing area in which it
has the most sales. To prevent month-to-
month changes in the order regulating
the plant, the order provides that a plant
which has been regulated under the
Southern Illinois order shall continue to
be regulated by such order until the
third consecutive month in which it has
greater sales in another market.

Mid-America Dairymen, Inc. (Mid-
Am), a cooperative association that
represents about 50 percent of the
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producers who supply the Southern
Illinois market, proposed that the order
be amended to provide greater
assurance that plants that are currently
regulated under the order will not
become regulated under another order
as a result of relatively minor changes in
distribution patterns. The proposal was
supported by Associated Milk
Producers, Inc., a cooperative
association that represents about 15
percent of the producers who supply the
market. There was no opposition to the
proposal, either at the hearing or in post-
hearing briefs, by any interested party.

Mid-Am testified that its proposal is
necessary to prevent currently regulated
plants under the Southern Illinois order
from becoming regulated under another
order on the basis of relatively minor
changes in sales. Mid-Am contends that
if one or more such distributing plants
were to become regulated under a
different order, minimum order Class I
prices to handlers and blend prices
payable to producers would vary
significantly among these competing
plants. Mid-Am contends that
substantial price differences among
these plants would represent an
inequitable situation for both handlers
and producers and could jeopardize the
ability of certain plants to obtain
sufficient supplies of milk to meet fluid
needs. Mid-Am contends that such
disorderly marketing conditions can be
prevented by assuring that these plants
that are competing with each other for
both sales and supplies of milk continue
to be regulated under the same order.

Mid-Am testified that, with the
increase in the size of distributing plants
and improvements in the interstate
highway system, the distribution areas
of distributing plants have expanded to
cover multi-state areas that are
regulated by a number of different
Federal milk marketing orders. As a
result, it is possible for plants to shift
regulation, sometimes on a temporary
basis, with sales changes that represent
a minor proportion of the total sales of
the plants involved.

Mid-Am also testified that the
likelihood of a shift in regulation of one
or more plants is enhanced as a result of
changes in market structure that have
occurred as well as because of changes
in sales patterns that are evolving as a
result of such structural changes. For
example, the Pevely Dairy Company,
which is located in St. Louis and
currently regulated under the Southern
Illinois order, has obtained additional
fluid milk sales in southwest Missouri as
a result of the closing of Foremost Dairy
in Springfield, Missouri. The southwest
Missouri area is not now included in

any Federal milk order area, but an
industry proposal to include it in the
Southwest Plains marketing area has
been tentatively adopted by the
Department in a recommended decision
issued on December 4, 1986, and
published December 9, 1986 (51 FR
44299). Mid-Am testified that, in the
event the Southwest Plains marketing
area expansion is finalized, Pevely
Dairy and other St. Louis area plants
could shift regulation from the Southern
Illinois order to the Southwest Plains
order. Mid-Am testified that disorderly
marketing conditions would result from
such a shift in regulation even though
the minimum Class I price under the
Southwest Plains and Southern Illinois
order would be identical at St. Louis.
This is because the blend price to
producers under the Southwest Plains
order would be about 42 cents per
hundredweight below the Southern
Illinois blend price at St. Louis. Mid-Am
testified that dairy farmers would not
likely ship milk to plants that return 42
cents less to producers than other
nearby outlets. Consequently, Mid-Am
testified that such a plant would have to
pay additional funds to maintain a
supply of milk, which would result in
such a plant being at a competitive
disadvantage on its sales of fluid milk
relative to other St. Louis area plants
regulated under the Southern Illinois
order.

As another example, Mid-Am testified
that as a result of organizational
changes in the Kroger Company, there
will be a change in the distribution from
the Kroger plant located at Hazelwood,
Missouri, near St. Louis, that is currently
regulated under the Southern Illinois
order. Mid-Am indicated that as a result
of sales changes, it is expected that 27
percent of the plant’s sales will be in
unregulated territory, 22 percent in the
Southern Illinois marketing area, 15
percent in the Central Illinois marketing
area, and 25 percent in the Memphis,
Tennessee, marketing area. As a result,
the plant would meet the pooling
provisions of three different Federal
orders. Based on the projected sales,
Mid-Am anticipates that the plant would
become regulated under the Memphis
order after it meets the pooling
provisions of that order for three
consecutive months. Consequently, Mid-
Am contends that the plant will shift
regulation on February 1 and that
emergency action is necessary to
prevent this occurrence.

Mid-Am also points out that with the
proportion of sales by the Kroger plant
being nearly the same in each area, a
small shift in sales could result in
further shifts in regulation of the plant

between the Southern Illinois, Central
Illinois, and Memphis orders. If
regulated under the Central Illinois
order, the Class I price at the plant
would be 74 cents per hundredweight
below the Southern Illinois Class 1 price
at St. Louis. However, if regulated under
the Memphis, Tennessee order, the
Class I price would be 15 cents above
the Southern Illinois price. In terms of
producer prices, the Central Illinois
blend price at St. Louis would also be
substantially below the Southern Illinois
blend. The projected Memphis order
blend price for the Kroger plant would
be 13 cents over the Southern Illinois
blend. Mid-Am testified that, although
such a situation would not jeopardize
the supply of milk for the Kroger plant,
competitive disruption would occur
among producers who supply St. Louis
area plants. In addition, Mid-Am
pointed out that the Kroger plant
receives milk from supply plants in
Illinois, lowa and Southwest Missouri.
Such supply plants would also likely
become regulated under the individual-
handler pool Memphis market since only
about two tanker loads of milk would be
required to regulate such plants. Mid-
Am contends that if such plants become
regulated under the Memphis order, the
weighted average price at the supply
plant locations would be about the same
as the Class Il price.

Mid-Am also testified that its proposal
to expand the Southern Illinois
marketing area to include a greater
proportion of the sales area of currently
regulated plants would minimize the
potential of such plants shifting
regulation to another Federal order.
However, since it is anticipated that the
Kroger plant will shift regulation on
February 1, 1987, Mid-Am contends that
this proposal will prevent disorderly
marketing conditions until such time as
the marketing area issue can be
resolved. In addition, Mid-Am contends
that the adoption of its proposal will
also prevent the Pevely plant from
shifting regulation to the Southwest
Plains order in the event that the
proposed expansion of the Southwest
Plains order is finalized prior to the
resolution of the Southern Illinois
marketing area issue. Consequently,
Mid-Am testified that it is necessary to
adopt its proposal on an expedited
basis.

Historically under the order program,
distributing plants that meet the pooling
standards of more than one order have
been regulated under the order in which
the greatest proportion of fluid milk
sales are made. This policy, which is
currently provided for under the
Southern Illinois order, results in
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uniformly regulating plants that are
primarily involved in competing with
each other for sales and supplies of
milk. However, exceptions to this policy
have been made in view of particular
marketing circumstances to prevent
diorderly marketing conditions and in
those cases where a shift in regulation
could jeopardize the ability of plants to
obtain adequate supplies of milk for
fluid use.

The current Southern Illinois order
also provides that a plant that has been
regulated under the order, and which
meets the pooling provisions of the
order, shall continue to be regulated by
such order until the third consecutive
month in which it has greater sales in
another marketing area. Such provision,
which is referred to as a lock-in
provision, prevents month-to-month
changes in regulation as a result of
short-term changes in sales and lends a
degree of regulatory stability for
handlers on a longer-term basis that
operate plants that have sales in a
number of Federal order markets and
whose sales may shift on a month-to-
month basis. The Mid-Am proposal
would continue this approach, but
would increase the proportion of sales
that would have to be made in another
Federal order area before a plant would
shift regulation,

The policy of regulating a distributing
plant under the Federal order in which it
has the most sales must be reviewed in
terms of the current market structure
under the Southern Illinois order, which
changed dramatically when the adjacent
St. Louis-Ozarks order was terminated
effective April 1, 1985,

When that order was terminated, a
number of distributing plants located in
the St. Louis metroplitan area became
regulated under the Southern Illinois
order because of their sales in the
Southern Illinois marketing area. As a
result, the proportion of sales by all
Southern Illinois order regulated
distributing plants that are made in the
marketing area dropped from over 50
percent to about 33 percent.
Consequently, about 66 percent of the
sales of distributing plants are made
outside the Southern Hllinois marketing
area. About 14 to 18 percent of the sales
of all distributing plants are made in
about 14 other Federal order marketing
areas. More importantly, in excess of 50
percent of the sales of all Southern
lllinois order distributing plants are
made in nonfederally regulated territory.

The degree to which sales by
Southern Illinois distributing plants are
made in nonfederally regulated territory
is a reflection of the sales area of the
five distributing plants that became
regulated under the Southern Illinois

order on the basis of the sales by such
plants in the heavily populated St. Louis
metropolitan area. In excess of 75
percent of the fluid milk sales of these
plants are in nonfederally regulated
territory. It would be expected that most
of these sales are in the major St. Louis
metropolitan population center that is
adjacent to the Southern Illinois
marketing area. Consequently, only
about 16 to 19 percent of the sales of
these plants is within the Southern
Illinois marketing area, with the
remaining 6 to 9 percent of the sales
being made in other Federal order
markets,

The current standard for determining
under which order a plant should be
regulated is not appropriate in view of
the degree to which sales are made in
nonfederally regulated territory by
Southern Illinois distributing plants,
particularly the five former St. Louis-
Ozarks distributing plants. The current
provision disregards the fact that 75
percent or more of the sales of currently
regulated plants are in nonfederally
regulated territory that may well have a
greater association with the Southern
Illinois marketing area than with any
other Federal milk marketing area.
Consequently, the Mid-Am proposal
should be adopted on an expedited
basis. The adoption of such proposal
will provide greater assurance of the
continued regulation of currently
regulated plants under the Southern
Illinois order and prevent the possible
price disruptions testified to by Mid-Am.

It is necessary to emphasize that the
issue of determining under which order
a plant should be regulated if it meets
the pooling standard of more than one
order should be reviewed further in
connection with the marketing area
issue that will be dealt with in a later
decision on the record of this
proceeding. The provision adopted
herein may not be appropriate or
necessary in terms of the extent to
which the Southern Illinois marketing
area may or may not be expanded.

The Mid-Am proposal contained a
provision which would allow a plant to
shift regulation to another order that
does not recognize the lock-in provision
proposed and which is currently
provided for under the order. However,
in view of the substantial proportion of
sales that are made in nonfederally
regulated areas, this provision which
would allow a plant to shift regulation to
another order should be deleted until
such time as the Southern Illinois
marketing area issue is resolved.

11. Omission of a recommended
decision and the opportunity to file
written exceptions thereto.

The notice setting forth the proposals
to be considered at the hearing
indicated that evidence would be taken
to determine whether emergency
marketing conditions exist that would
warrant omission of a recommended
decision under the rules of practice and
procedure (7 CFR 900.12(d)) with respect
to proposal No. 1.

Mid-Am testified that adoption of its
marketing area proposal may resolve
the future regulatory problems of the
affected distributing plants. Mid-Am
further indicated that the sales patterns
of such plants continue to be in a state
of flux due to the numerous chanes in
marketing conditions, which are
highlighted in the findings under issue
No. 3. However, Mid-Am acknowledged
that action on the marketing area issue
could not be finalized in time to deal
with the expected shift in the regulation
of the Kroger plant, or the possible shift
in regulation of other plants in the event
that the action to expand the Southwest
Plains marketing area is finalized. It is
anticipated that without this amendment
the Kroger plant would be regulated
under another Federal Order effective
February 1, 1987. To prevent this from
happening, Mid-Am requested that its
lock-in proposal be adopted as quickly
as possible. There was no opposition to
Mid-Am's request for expedited action
on this issue,

If the normal rulemaking procedures
of issuing a recommended decision and
providing time to file exceptions thereto
were followed, the amended order could
not be made effective by February 1,
1987.

It is therefore found that the due and
timely execution of the functions of the
Secretary under the Act imperatively
and unavoidably require the omission of
a recommended decision and an
opportunity for any interested party to
file written exceptions with respect to
issue No. 3.

Rulings on Proposed Findings and
Conclusions

Briefs and proposed findings and
conclusions were filed on behalf of
certain interested parties. These briefs,
proposed findings and conclusions and
the evidence in the record were
considered in making the findings and
conclusions set forth above. To the
extent that the suggested findings and
conclusions filed by interested parties
are inconsistent with the findings and
conclusions set forth herein, the
requests to make such findings or reach
such conclusions are denied for the
reasons previously stated in this
decision.
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General Findings

The findings and determinations
hereinafter set forth supplement those
that were made when the Southern
Illinois order was first issued and when
it was amended. The previous findings
and determinations are hereby ratified
and confirmed, except where they may
conflict with those set forth herein.

(a) The tentative marketing agreement
and the order, as hereby proposed to be
amended, and all of the terms and
conditions thereof, will tend to
effectuate the declared policy of the Act;

(b) The parity prices of milk as
determined pursuant to section 2 of the
Act are not reasonable in view of the
price of feeds, available supplies of
feeds, and other economic conditions
which affect market supply and demand
for milk in the marketing area, and the
minimum prices specified in the
tentative marketing agreement and the
order, as hereby proposed to be
amended, are such prices as will reflect
the aforesaid factors, insure a sufficient
quantity of pure and wholesome milk,
and be in the public interest; and

(c) The tentative marketing agreement
and the order, as hereby proposed to be
amended, will regulate the handling of
milk in the same manner as, and will be
applicable only to persons in the
respective classes of industrial and
commercial activity specified in,
marketing agreement upon which a
hearing has been held.

Marketing Agreement and Order

Annexed hereto and made a part
hereof are two documents, a Marketing
Agreement regulating the handling of
milk, and an Order amending the order
regulating the handling of milk in the
Southern Illinois marketing area, which
have been decided upon as the detailed
and appropriate means of effectuating
the foregoing conclusions.

Itis hereby ordered, That this entire
decision and the two documents
annexed hereto be published in the
Federal Register. The regulatory
provisions of the marketing agreement
are identical with those contained in the
order as hereby proposed to be
amended by the attached order which is
published with this decision.

Determination of Producer Approval and
Representative Period

November 1986 is hereby determined
to be the representative period for the
purpose of ascertaining whether the
issue of the order, as amended and as
hereby proposed to be amended,
regulating the handling of milk, in the
Southern Illinois marketing area is
approved or favored by producers, as

defined under the terms of the order (as
amended and as hereby proposed to be
amended), who during such
representative period were engaged in
the production of milk for sale within
the aforesaid marketing area.

List of Subjects in 7 CFR Part 1032

Milk marketing orders, milk, dairy
products.

Signed at Washington, DC, on January 20,
1987,
Kenneth A. Gilles,

Assistant Secretary for Marketing and
Inspection Services.

Order Amending the Order Regulating
the Handling of Milk in the Southern
Illinois Marketing Area

(This order shall not become effective
unless and until the requirements of
§ 900.14 of the rules of practice and
procedure governing proceedings to
formulate marketing agreements and
marketing orders have been met.)

Findings and Determinations

The findings and determinations
hereinafter set forth supplement those
that were made when the order was first
issued and when it was amended. The
previous findings and determinations
are hereby ratified and confirmed,
except where they may conflict with
those set forth herein.

(a) Findings. A public hearing was
held upon certain proposed amendments
to the tentative marketing agreement
and to the order regulating the handling
of milk in the Southern Illinois
marketing area. The hearing was held
pursuant to the provisions of the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
and the applicable rules of practice and
procedure (7 CFR Part 900).

Upon the basis of the evidence
introduced at such hearing and the
record thereof, it is found that:

(1) The said order as hereby amended,
and all of the terms and conditions
thereof, will tend to effectuate the
declared policy of the Act;

(2) The parity prices of milk, as
determined pursuant to section 2 of the
Act, are not reasonable in view of the
price of feeds, available supplies of
feeds, and other economic conditions
which affect market supply and demand
for milk in the said marketing area; and
the minimum prices specified in the
order as hereby amended are such
prices as will reflect the aforesaid
factors, insure a sufficient quantity of
pure and wholesome milk, and be in the
public interest; and

(3) The said order as hereby amended
regulates the handling of milk in the
same manner as, and is applicable only

to persons in the respective classes of
industrial or commercial activity
specified in, a marketing agreement
upon which a hearing has been held.

Order Relative to Handling: It is
therefore ordered that on and after the
effective date hereof, the handling of
milk in the Southern Illinois marketing
area shall be in conformity to and in
compliance with the terms and
conditions of the order, as amended, and
as hereby amended, as follows:

PART 1032—MILK IN THE SOUTHERN
ILLINOIS MARKETING AREA

1. The authority citation for 7 CFR
Part 1032 continues to read as follows:

Authority: Secs. 1-19, 48 Stat. 31, as
amended; 7 U.S.C, 601-674.

2. In §1032.7, paragraph (d)(2) is
revised to read as follows:

§1032.7 Pool plant.

* * * *

(d] * ok ®

(2) A distributing plant qualified
pursuant to paragraph (a) of this section
which also meets the pooling
requirements of another Federal order
and from which during the month there
is a greater quantity of route disposition,
except filled milk, in the marketing area
regulated by the other order than in this
marketing area: Provided, That such a
distributing plant which was a pool
plant under this order in the
immediately preceding month shall
continue to be subject to all of the
provisions of this part until the third
consecutive month in which more than
50 percent of such plant's total route
disposition is made in such other
marketing area;

- - - - -

[FR Doc. 87-1619 Filed 1-22-87; 8:45 am]
BILLING CODE 3410-02-M

NUCLEAR REGULATORY
COMMISSION

10 CFR Parts 30 and 32

Manufacturers' Registration of
Radiation Safety Information for
Certain Devices and Sealed Sources

AGENCY: Nuclear Regulatory
Commission.

ACTION: Proposed rule,

SUMMARY: The Nuclear Regulatory
Commission is proposing regulations
that would formalize current
administrative practice under which
manufacturers of radiation sources and
devices containing radiation sources file
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safety information about their products
with the NRC. The NRC evaluates and
uses the information in its issuance of
specific licenses to users of the
products. Filing of information by a
manufacturer (called registration)
avoids multiple filings of the same
information by the customers and thus
expedites NRC's issuance of licenses.
The proposed amendments, directed
toward manufacturers, describe the
information that the NRC needs for its
evaluation of a source or device and
state the registrant's responsibility to
ensure that distributed products meet
radiation safety specifications filed with
the NRC.

DATES: Submit comments by March 24,
1987, Comments received after this date
will be considered if it is practical to do
so, but assurance of consideration
cannot be given except as to comments
received on or before this date.

ADDRESSES: Send comments to:
Secretary, U.S. Nuclear Regulatory
Commission, Washington, DC 20555.
ATTN: Docketing and Service Branch

Hand deliver comments to: Room
1121, 1717 H Street NW., Washington
DC, between 8:15 a.m. and 5:00 p.m.
weekdays,

Examine comments received at: The
NRC Public Document Room, 1717 H
Street NW., Washington, DC.

Obtain single copies of the draft
regulatory analysis on this proposed
regulation from Steven Baggett, Office of
Nuclear Material Safety and Safeguards,
U.S. Nuclear Regulatory Commission,
Washington, DC 20555, telephone (301)
427-9005.

FOR FURTHER INFORMATION CONTACT:
Steven Baggett, Office of Nuclear
Material Safety and Safeguards, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555, telephone (301)
427-9005.

SUPPLEMENTARY INFORMATION:
Table of Contents

L. Purpose of Proposed Rule
Il. Background
A. Sealed Sources
B. Devices
C. Sealed Source and Device Registration
1. Nationwide Registry
2. NARM
3. Devices and Sealed Sources
Manufactured Outside the United States
D. Requests for Registration
E. Certificate of Registration
lIl. The Proposed Rule
IV. Environmental Impact: Categorical
Exclusion
V. Paperwork Reduction Act Statement
VL. Regulatory Analysis
VIL Regulatory Flexibility Act Certification
VIIL Backfit Analysis
List of Subjects in 10 CFR Parts 30 and 32.

L. Purpose of Proposed Rule

Current NRC regulations clearly
provide for the issuance of specific
licenses which reference so-called “pre-
marketing” evaluations and
registrations of radiation safety
information on certain sealed sources of
radioactive material and on devices
which incorporate those sources.
Examples include smoke detectors used
under an exemption from regulations,
gauges used under a general license, and
certain medical devices used under a
specific license.

The regulations are less clear about
pre-marketing evaluation of other
products such as industrial radiographic
devices and industrial gauging devices
which are used under a specific license.
For these products, the NRC has
developed and implemented an
administrative procedure for the pre-
marketing evaluation and registration of
radiation safety information under
general provisions of its regulations.

The proposed rule would add specific
provisions to the regulations for this
established administrative procedure at
10 CFR 32.210. The proposed rule would
describe NRC's evaluation and
registration criteria and would clarify
the regulatory responsibility of
manufacturers of products for which the
NRC evaluates and registers radiation
safety information. In particular, the
proposed rule would clearly state that
the registrant is required to manufacture
and distribute its product in accordance
with its request for evaluation and
registration and with the terms of NRC's
registration certificate. Additionally, the
registrant's quality control procedures
would be expected to ensure that its
product meets the specifications it
furnished to the NRC.

The proposed rule would ensure that
all manufacturers, applicants for specific
licenses, and other interested persons
are informed of and comply with the
NRC's procedures and requirements for
pre-marketing registration of radiation
safety information on sealed sources
and devices.

II. Background

Section 30.33 of Part 30, "Rules of
General Applicability to Domestic
Licensing of Byproduct Material," states
that an application for a specific license
will be approved if, among other things,
“the applicant's proposed equipment
and facilities are adequate to protect
health and minimize danger to life or
property."

With respect to certain equipment,
particularly sealed sources of byproduct
material and devices containing sealed
sources, applicants for specific licenses

frequently describe that equipment by
referring to data already filed with the
NRC by the equipment manufacturer
under a practice of direct
communication between the NRC and
the manufacturer.

This practice is administratively
convenient to the NRC, manufacturers,
and to applicants because it reduces and
simplifies paperwork. A single
submission by a manufacturer is
evalauted by the NRC and the results of
the evaluation are used in NRC's review
of multiple applications for specific
licenses, thus avoiding repetitive
submissions by applicants and reviews
by the NRC. This practice is provided
for under the general provision of § 30.32
of Part 30, whereby “information
contained in previous applications,
statements or reports filed with the
Commission . . . may be incorporated
by reference, provided that the reference
is clear and specific."”

The following sections explain the key
terms “sealed source” and “device" and
describe the program for registration of
radiation safety information on this
equipment.

A. Sealed Sources

Byproduct material used by a specific
licensee often is contained in a sealed
capsule, held between layers of non-
radioactive metal foil, or firmly fixed to
a non-radioactive surface by
electroplating or other means. The
byproduct material with its capsule or
other confining barrier is termed a
“sealed source.” The confining barrier
prevents dispersion of the byproduct
material under normal and most
accident conditions related to use of the
source.

There is a wide range in the amount of
byproduct material used in sealed
sources under a specific license. For
example, (1) the sealed sources used in
industrial gauges frequently contain
several millicuries of byproduct
material, (2) the sealed sources used in
industrial radiography may contain tens
of curies of byproduct material, and (3) a
sealed source used in a teletherapy unit
for treatment of cancer may contain
several thousand curies of byproduct
material.

Radiation safety programs for the use
of byproduct material as a sealed source
are structured on the presumption that
the byproduct material will not leak
from the sealed source and contaminate
the environment or expose individuals
to radiation. This presumption depends
upon the adequacy of the containment
properties of the sealed source to
withstand the stresses imposed by the
environment in which the source is used.




2542

Federal Register /| Vol. 52, No. 15 / Friday, January 23, 1987 | Proposed Rules

Before authorizing the distribution
and use of a sealed source containing
byproduct material, the NRC determines
the adequacy of its containment and
other radiation safety features. This
determination is based on radiation
safety information submitted by the
manufacturer or distributor of the sealed
source or by the applicant for a specific
license that authorizes its use. The NRC
uses its regulations and radiation safety
criteria set out in industry standards in
making this determination.

B. Devices

Frequently, the byproduct material is
contained in a sealed source that, in
turn, is contained in a shielded source
housing. The source housing may have a
shutter mechanism that allows an
operator to greatly reduce the shielding
in a particular direction so that a beam
of radiation can exit the housing. The
radiation beam is then available for
such purposes as the treatment of
cancer or for the examination of flaws in
metal castings.

The source housing, together with its
shutter mechanism and other radiation
control mechanisms (if any), is
commonly called a “device.” Examples
of devices are teletherapy units,
industrial radiographic equipment, and
industrial thickness and density gauges.

Before authorizing the distribution
and use of byproduct material ina
device, the NRC determines the
adequacy of the radiation safety
features of the device. This
determination is based on information
submitted by the manufacturer or
distributor of the device or by the
applicant for a specific license that
authorizes use of the device cotnaining
byproduct material. The NRC uses its
regulations and radiation safety criteria
set out in industry standards in making
this determination.

C. Sealed Source and Device
Registration

1. Nationwide Registry

Manufacturers and distributors of
sealed sources and devices subject to
NRC regulation routinely submit
radiation safety information about their
products directly to the NRC. This
system avoids multiple and time
consuming submission of the same
detailed information by each applicant
for a specific license that proposes to
obtain and use those products.

The NRC maintains a nationwide
registry of radiation safety information
on sealed sources and devices
containing byproduct material.
Regulatory authorities in the Agreement
States {(where NRC has relinquished its

regulatory jurisdiction) also provide
information to the NRC for the registry
on their radiation safety evaluations and
have access to all the information
contained in the registry. Thus, when a
manufacturer or distributor of products
within either an Agreement State or in
NRC's regulatory jurisdiction provides
detailed information about its sealed
source or device to its regulatory
agency, the results of the radiation
safety evaluation will be available for
use in granting licensing approval to
users of the sealed source or device
throughout the United States, its
territories and possessions, and in
Puerto Rico.

2. NARM

Radioactive material includes
“byproduct material” which is
radioactive material derived from the
production or use of special nuclear
material, see e.g., 10 CFR 30.3(d), and
subject to regulation by the NRC and the
Agreement States. Another class of
radioactive material called “NARM,"
naturally occurring and accelerator-
produced radioactive materials, is not
subject to regulation under the Atomic
Energy Act of 1954, as amended, but is
regulated by the States. As a general
rule, the NRC does not accept
applications for radiation safety
evaluation and registration of sealed
sources or devices that will contain
NARM. There are two exceptions to this
general rule. One exception is if the
radionuclide used in the source or
device is available from either a reactor
(and thus defined as byproduct material)
or from an accelerator (and thus defined
as NARM). Cadmium-109 is an example
of such a radionuclide. NRC will accept
applications concerning Cd-109
assuming, for purposes of source or
device evaluation and registration, that
the Cd-109 will be produced in a reactor.
The other exception is if the NARM is
commingled with byproduct material.

3. Devices and Sealed Sources
Manufactured Outside the United States

A source or device manufactured
outside the United States may be
registered with the NRC if the
appropriate information is supplied and
if NRC's administrative requirements
are satisfied. Additionally, the registrant
must establish an address or
representative in the United States
where papers may be served, where
records required by the NRC will be
maintained, and where the NRC can
inspect the registrant's activities as
necessary to fulfill the requirements of
NRC's regulations.

D. Requests for Registration

Requests for evaluation and
registration of sealed sources and
devices must contain sufficient
information for an NRC determination
that the radiation safety properties of
the product are adequate to protect
health and minimize danger to life or
property. This general guidance on the
expected content of a request is
supplemented by detailed guidance in
two NRC documents: (1) Draft
Regulatory Guide FC 6034, “Guide for
the Preparation of Applications for
Radiation Safety Evaluation and
Registration of Sealed Sources
Containing Byproduct Material,” and (2)
Draft Regulatory Guide FC 6014,
“Guide for the Preparation of
Applications for Radiation Safety
Evaluation and Registration of Devices
Containing Byproduct Material." * These
documents discuss the expected
technical content of a request and offer
a suggested format. Inlcuded in each
document is a checklist that may help an
applicant to assure that it submits
adequate information for NRC's
radiation safety evaluation and
determination of the conditions under
which the source or device will be
authorized for distribution and use.
Manufacturers and distributors of
sealed sources and devices are
encouraged to consider these documents
when preparing requests for registration.

E. Certificate of Registration

Following a determination of the
adequacy of the radiation safety
properties of a sealed source or device,
the NRC or an Agreement State issues a
numbered certificate of registration to
the manufacturer or distributor. This
certificate, among other things,
summarizes the submitted radiation
safety inforation and specifies the
limitations and conditions of use of the
sealed source or device, such as
requirements for periodic leak tests and
restrictions on environmental conditions
of use. Although the certificate of
registration is, in effet, a premarketing
approval of the source or device, its
issuance does not constitute a
commitment to issue a specific license
authorizing use of the source or device.
Approval of an application for a specific

! Free single copies of Draft Regulatory Guides
FC 6034 and FC 6014, to the extent of supply, may
be obtained by writing to the Publications Services
Section, Information & Records Management
Branch, Division of Technical Information and
Document Control, U.S. Nuclear Regulatory
Commission, Washington, DC 20555. Copies are
also available for inspection and/or copying for a
fee in the NRC Public Document Room, 1717 H
Street, NW,, Washington, DC 20555.
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license also requires satisfaction of
other requirements listed in § 30.33 of 10
CFR Part 30 such as the training and
experience qualifications of the
applicant.

Copies of the registration certificate
are provided to regulatory authorities in
the Agreement States for their use in
granting specific licensing approval to
users within their jurisdictions.

111. The Proposed Rule

The proposed rule in 10 CFR 32.210
would formalize this practice.
Manufacturers or initial distributors
would file radiation safety information
about their sealed sources and devices
with the NRC and NRC would evaluate
that inforation, provide registration
certificates, and use that information in
the issuance of specific licenses to users
of the sources and devices. To date, this
practice has been carried out under
general provisions of NRC's regulations.
The proposed specific regulatory
provisions for the practice are intended
to ensure that manufacturers,
distributors, NRC's licensees, and the
public are informed of (1) the
opportunity for NRC's pre-marketing
evaluation and registration of sealed
sources and devices intended for use
under specific licenses and (2) the
criteria that are used by the NRC in
making its evaluation.

However, there are two additional
important reasons for the proposed rule.
First, it would specifically require the
manufacturer or distributor (i.e., the
registrant of the radiation safety
information) to manufacture and
distribute the product in accordance
with representations made in the
request for evaluation and with the
provisions of the registration certificate.
Under this requirement, if the registrant
states a particular limit for radiation
levels at a specified distance from its
device, and NRC accepts that limit in its
evaluation and issance of the
registration certificate, the registrant is
required to follow that limit
notwithstanding any specific provision
in NRC's rules for a higher limit on
devices used under specific license.
Second, the registrant’s quality control
program would be expected to ensure
that each sealed source or device meets
the specifications that it has furnished to
the NRC.

The proposed rule would require the
request for review of a sealed source or
device to include sufficient information
about the design, manufacture,
prototype, testing, quality control
program, labeling, proposed uses, and
leak testing and, additionally, in the
case of a device, sufficient information
about installation, service and

maintenance, operating and safety
instructions, and its potential hazards,
to provide reasoanble assurance that the
radiation safety properties of the source
or device are adequate to protect health
and minimize danger to life or property.
The NRC normally evaluates a sealed
source or a device using radiation safety
criteria set out in industry standards. If
existing industry standards and criteria
do not readily apply to a particular case,
the NRC formulates reasonable
standards and criteria with the help of
the manufacturer or distributor. The
standards and criteria used must be
sufficient to ensure that the radiation
safety properties of the device or sealed
source are adequate to protect health
and minimize danger to life or property.

IV. Environmental Impact: Categorical
Exclusion

The NRC has determiend that this
proposed regulation is the type of action
described in the categorical exclusion
set out in 10 CFR 51.22(c)(3)(i).
Therefore, neither an environmental
impact statement nor an environmental
assessment has been prepared for this
proposed regulation.

V. Paperwork Reduction Act Statement

This proposed amendment contains
revised information collection
requirements that are subject to the
Paperwork Reduction Act of 1980 (44
U.S.C. 3501 et seq.). This rule has been
submitted to the Office of Management
and Budget for review and approval of
the paperwork requirements.

VI. Regulatory Analysis

The Commission has prepared a draft
regulatory analysis on this proposed
regulation. The analysis examines the
costs and benefits of the alternatives
considered by the Commission. The
draft analysis is available for inspection
in the NRC Public Document Room, 1717
H Street NW., Washington, DC. Single
copies of the analysis may be obtained
from Mr. Steven Baggett (see "For
further information contact:" heading).

The Commission requests public
comment on the draft regulatory
analysis. Comments on the draft
analysis may be submitted to the NRC
as indicated under the ADDRESS
heading.

VII. Regulatory Flexibility Act
Certification

As required by the Regulatory
Flexibility Act of 1980, 5 U.S.C. 605(b),
the Commission certifies that this rule, if
adopted, will not have a significant
economic impact on a substantial
number of small entities. The Sealed
Source and Device Registry now

contains approximately 3,000
certificates of registration which have
been issued to about 400 manufacturers
and distributors. These totals include
actions both by the Agreement States
and by the NRC. NRC's current rate of
issuance of certificates is about 100 per
year to an estimated 40 manufacturers
and distributors. From year to year,
there is some turnover among the
manufacturers and distributors.
Although a substantial number would be
considered small entities, the proposed
rule is not expected to have a significant
impact on them.

Under present practice, the estimated
average technical time (in addition to
time spent on laboratory work and
engineering analysis) required by the
manufacturer or distributor to prepare a
request for evaluation of a sealed source
i8 10 hours and for evaluation of a
device is 30 hours. The proposed rule
would not change the technical time
needed for the preparation of a request
for an evaluation and registration.

Use of the Sealed Source and Divice
Registry under present practice and as
provided in the proposed rule results in
savings to manufacturers and
distributors and to applications for
specific licenses in the following
manner. The NRC annually processes
about 1,500 applicants for specific
licenses, or amendments thereto, which
reference safety information contained
in the Registry. If, in lieu of referring to
information in the Registry, each license
applicant submitted complete safety
information for the source or device, the
increased technical time needed by the
applicant for license is estimated to be 5
hours for a source and 15 hours for a
device. These estimated times assume
that the license applicant obtains
needed test and engineering data and
some assistance from the manufacturer
or distributor. The increased assistance
provided to each of multiple customers
by the manufacturer or distributor is
estimated to be 2 hours for a source and
6 hours for a device.

The NRC has determined that the
proposed rule would not impose an
additional burden on any manufacturer
or distributor of sealed sources and
devices. However, it is seeking
comments on suggested modifications,
especially from small entities, because
of the widely differing conditions under
which many of them operate.

Any small entity subject to this
regulation which determines that,
because of its size, it is likely to bear a
disproportionate adverse economic
impact should notify the Commission of
this in a comment that indicates the
following:
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(a) The manufacturer's or distributor’s
size in terms of annual imcome or
revenue and number of employees;

(b) How the proposed regulation
would result in a significant economic
burden upon it as compared to that on a
large entity; and

(c) How the proposed regulations
could be modified to take into account
its differing needs or capabilities.

VIII. Backfit Analysis

The NRC has determined that the
backfit analysis provisions in 10 CFR
50.109 do not apply to this proposed rule
because these amendments apply to
materials licenses issued under Parts 30
and 32. These amendments do not apply
to licenses under 10 CFR Part 50.

List of Subjects
10 CFR Part 30

Byproduct material, Government
contracts, Intergrovernmental relations,
Isotopes, Nuclear materials, Penalty,
Radiation protection, Reporting and
recordkeeping requirements.

10 CFR Part 32

Byproduct material, Labeling, Nuclear
materials, Penalty, Radiation protection,
Reporting and recordkeeping
requirements,

For the reasons set out in the
preamble, and under the authority of the
Atomic Energy Act of 1954, as amended,
the Energy Reorganization Act of 1974,
as amended, and 5 U.S.C. 553, the NRC
is proposing to adopt the following
amendments to 10 CFR Parts 30 and 32.

PART 30—RULES OF GENERAL
APPLICABILITY TO DOMESTIC
LICENSING OF BYPRODUCT
MATERIAL

1. The authority citation for Part 30 is
revised to read as follows:

Authority: Sections 81, 82, 161, 182, 183, 186,
68 Stat. 935, 948, 953, 954, 955, as amended,
sec. 234, B3 Stat. 444, as amended (42 U.S.C.
2111, 2112, 2201, 2232, 2233, 2236, 2282); secs.
201, as amended, 202, 206, 88 Stat. 1242, as
amended, 1244, 1246 (42 U.S.C. 5841, 5842,
5846).

Section 30.7 also issued under Pub. L. 95—
601, sec. 10, 92 Stat. 2051 (42 U.S.C. 5851).
Section 30.34(b) also issued under sec. 184, 68
Stat. 954, as amended (42 U.S.C. 2234).
Section 30.61 also issued under sec. 187, 68
Stat. 955 (42 U.S.C. 2237).

For purposes of sec. 223, 68 Stal, 958, as
amended (42 U.S.C. 2273); §8§ 30.3, 30.34(b)
and (c), 30.41(a) and (c), and 30.53 are issued
under sec. 161b, 68 Stat. 948, as amended (42
U.S.C. 2201(b)); and §§ 30.8, 30.38, 30,51,
30.52, 30.55, and 30.56(b) and (c} are issued
under sec. 1610, 68 Stat. 950, as amended (42
U.S C. 2201(0)).

2. Section 30.32 is amended by adding
a new paragraph (g) to read as follows:

§ 30.32 Application for specific license.

(g) An application for a license to
receive and possess byproduct material
in the form of a sealed source or in a
device that contains the sealed source
must either—

(1) Identify the source or device by
manufacturer and model number as
registered with the Commission under
§ 32.210 of this chapter or with an
Agreement State; or

(2) Contain the information identified
in § 32.210(c).

PART 32—SPECIFIC DOMESTIC
LICENSES TO MANUFACTURE OR
TRANSFER CERTAIN ITEMS
CONTAINING BYPRODUCT
MATERIALS

3. The authority citation for Part 32 is
revised to read as follows:

Authority: Sections 81, 161, 182, 183, 68
Stat. 935, 948, 953, 954, as amended (42 U.S.C.
2111, 2201, 2232, 2233); sec. 201, 88 Stat. 1242,
as amended (42 U,S.C. 5841).

For the purposes of sec. 223, 68 Stat. 958, as
amended (42 U.S.C. 2273); §§ 32.13, 32.15(a),
(), and (d), 32.19, 32.25(a) and (b), 32.29(a)
and (b), 32.54, 32.55(a), (b), and (d), 32.58,
32.59, 32.62, and 32.210 are issued under sec.
161b, 68 Stat. 948, as amended (42 U.S.C.
2201(b)); and §§ 32.12, 32.18, 32.20, 32.25(c),
32.29(c), 32.51a, 32.52, 32.56, and 32.210 are
issued under sec, 1610, 68 Stat. 950, as
amended (42 U.S.C. 2201(0)).

4.In § 32.1, paragraph (a) is revised to
read as follows:

§32.1 Purpose and scope.

(a) This part prescribes requirements
for the issuance of specific licenses to
persons who manufacture, or initially
transfer items containing byproduct
material for sale or distribution to
persons exempted from the licensing
requirements of Part 30 of th is chapter,
or persons generally licensed under Part
31 or 35 of this chapter. This part also
prescribes certain regulations governing
holders of such licenses. In addition, this
part prescribes requirements for the
issuance of specific licenses to persons
who introduce byproduct material into a
product or material owned by or in the
possession of the licensee or another
and regulations governing holders of
such licenses. Further, this part
describes procedures and prescribes
requirements for the issuance of
certificates of registration (covering
radiation safety information about a
product) to manufacturers or initial
transferors of sealed sources or devices
containing sealed sources which are to
be used by persons specifically licensed

under Part 30 of this chapter or
equivalent regulations of an Agreement
State.

* * * * *

5. Subpart D consisting of § 32.210 is
added as follows:

Subpart D—Specifically Licensed
Items

§ 32.210 Registration of product
information.

(a) Any manufacturer or intial
distributor of a sealed source or device
containing a sealed source whose
product is intended for use under a
specific license may submit a request to
NRC for evaluation of radiation safety
information about its product and for its
registration.

(b) The request for review must be
made in duplicate and sent to the U.S.
Nuclear Regulatory Commission,
Division of Fuel Cycle and Material
Safety, Material Licensing Branch,
Washington, DC 20555.

(c) The request for review of a sealed
source or a device must include
sufficient information about the design,
manufacture, prototype testing, quality
control program, labeling, proposed uses
and leak testing and, additionally, in the
case of a device, sufficient information
about installation, service and
maintenance, operating and safety
instructions, and its potential hazards,
to provide reasonable assurance that the
radiation safety properties of the source
or device are adequate to protect health
and minimize danger to life and
property.

(d) The NRC normally evaluates a
sealed source or a device using
radiation safety criteria in accepted
industry standards. If these standards
and criteria do not readily apply to a
particular case, the NRC formulates
reasonable standards and criteria with
the help of the manufacturer or
distributor. The NRC shall use criteria
and standards sufficient to ensure that
the radiation safety properties of the
device or sealed source are adequate to
protect health and minimize danger to
life and property.

(e) After completion of the evaluation,
the Commission issues a certificate of
registration to the person making the
request. The certificate of registration
acknowledges the availability of the
submitted information for inclusion in
an application for a specific license
proposing use of the product.

(f) The person submitting the request
for evaluation and registration of safety
information about the product shall
manufacture and distribute the product
in accordance with—
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(1) The statements and
representations, including quality
control program, contained in the
request; and

(2) The provisions of the registration
certificate.

Dated at Bethesda, Maryland, this 9th day
of January, 1987.

For the Nuclear Regulatory Commission.
Victor Stello, Jr.,

Executive Director for Operations.
[FR Doc. 87-1575 Filed 1-22-87; 8:45 am]
BILLING CODE 7590-01-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Parts 71 and 73

[Airspace Docket No. 86-AWP-12]
Proposed Establishment of Restricted
Area R-2312, Fort Huachuca, AZ

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

suMMARY: This notice proposes to
establish Restricted Area R-2312
located near Fort Huachuca, AZ. This
action will provide for the deployment
of a tethered aerostat borne radar
system at the request of the United
States Customs Service. This action will
provide the U.S. Customs Service with
the capability to provide surveillance of
a volume of airspace from ground level
to an altitude of approximately 15,000
feet mean sea level (MSL) and detect
low altitude suspect aircraft attempting
io penetrate the airspace.

DATE: Comments must be received on or
before March 9, 1987.

ADDRESSES: Send comments on the
proposal in triplicate to: Director, FAA,
Western-Pacific Region, Attention:
Manager, Air Traffic Division, Docket
No. 86-AWP-12, Federal Aviation
Administration, P.O. Box 92007,
Worldway Postal Center, Los Angeles,
CA 90009,

The official docket may be examined
in the Rules Docket, weekdays, except
Federal holidays, between 8:30 a.m. and
5:00 p.m. The FAA Rules Docket is
located in the Office of the Chief
Counsel, Room 916, 800 Independence
Avenue, SW., Washington, DC,

An informal docket may also be
examined during normal business hours
at the office of the Regional Air Traffic
Division.

FOR FURTHER INFORMATION CONTACT:
Andrew B. Oltmanns, Airspace and
Aeronautical Information Requirements
Branch (ATO-240), Airspace-Rules and

Aeronautical Information Division, Air
Traffic Operations Service, Federal
Aviation Administration, 800
Independence Avenue, SW.,
Washington, DC 20591; telephone: (202)
267-9245.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposals. Comments
are specifically invited on the overall
regulatory, economic, environmental,
and energy aspects of the proposals.
Communications should identify the
airspace docket and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments aself-addressed, stamped
postcard on which the following
statement is made: “Comments to
Airspace Docket No. 86-AWP-12." The
postcard will be date/time stamped and
returned to the commenter. All
communications received before the
specified closing date for comments will
be considered before taking action on
the proposed rule. The proposals
contained in this notice may be changed
in the light of comments received. All
comments submitted will be available
for examination in the Rules Docket
both before and after the closing date
for comments. A report summarizing
each substantive public contact with
FAA personnel concerned with this
rulemaking will be filed in the docket.

Comments are specifically invited on
the overall regulatory, aeronautical,
economic and energy aspects of the rule
that might suggest the need to modify
the rule. Send comments on
environmental and land use aspects to:
Department of Treasury, U.S. Customs
Service, Mr. Robert O. Holliday,
Director, Research and Development
Division, 1301 Constitution Avenue,
NW., Washington, DC 20229, (202) 566~
5371.

Availability of NPRM's

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, Office of
Public Affairs, Attention: Public Inquiry
Center, APA-230, 800 Independence
Avenue, SW., Washington, DC 20591, or
by calling (202) 267-3484.
Communications must identify the

notice number of this NPRM. Persons
interested in being placed on a mailing
list for future NPRM's should also
request a copy of Advisory Circular No.
11-2 which describes the application
procedure,

The Proposals

The FAA is considering amendments
to Parts 71 and 73 of the Federal
Aviation Regulations (14 CFR Parts 71
and 73) to establish Restricted Area R~
2312 located near Fort Huachuca, AZ.
The U.S. Customs Service will deploy a
tethered aerostat borne radar system
with the capability to detect low altitude
suspect aircraft attempting to penetrate
the airspace. The system will increase
probability of intercept/interdiction of
suspect aircraft and provide low altitude
radar coverage for the Customs Service.
In order to achieve their mission it will
be necessary to restrict airspace from
the surface to but not including 15,000
feet MSL with a 2-statute-mile radius. R-
2312 will also be added to the
Continental Control Area. Sections
71.151 and 73.23 of Parts 71 and 73 of the
Federal Aviation Regulations were
republished in Handbook 7400.6B dated
January 2, 1986.

The FAA has determined that this
proposed regulation only involvas an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore—(1) Is not a “major rule”
under Executive Order 12291; (2) is not a
“significant rule” under DOT Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. Since this is a routine matter
that will only affect air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Parts 71 and
73

Aviation safety, Continental control
area, Restricted areas.

The Proposed Amendments

Accordingly, pursuant to the authority
delegated to me, the Federal Aviation
Administration proposes to amend Parts
71 and 73 of the Federal Aviation
Regulations (14 CFR Parts 71 and 73) as
follows:
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PART 71—[AMENDED]

1. The authority citation for Part 71
continues to read as follows:

Authority: 49 U.S.C. 1348(a), 1354(a), 1510;
Executive Order 10854; 49 U.S.C. 106(g)
(Revised Pub. L. 97449, January 12, 1983); 14
CFR 11.69.

§ 71.151 [Amended]
2. Section 71.151 is amended as
follows:

R-2312 Fort Huachuca, AZ [New]

PART 73—[AMENDED]

3. The authority citation for Part 73
continues to read as follows:

Authority: 49 U.S.C. 1348(a), 1354(a), 1510,
1522; Executive Order 10854; 49 U.S.C. 106(g)
(Revised Pub. L. 97-449, January 12, 1983); 14
CFR 11.69.

§73.23 [Amended]

4. Section 73.23 is amended as follows:

R-2312 Fort Huachuca, AZ [New]

Boundaries. A 2-mile radius circle centered
at lat. 31°29'07" N., long. 110°17'45" W.

Designated altitudes. Surface to but not
including 15,000 feet MSL.

Times of designation. Continuous.

Using agency. Department of Treasury,
Washington, DC.

Issued in Washington, DC, on January 14,
1987,
Daniel J. Peterson,
Manager, Airspace-Rules and Aeronautical
Information Division.
[FR Doc. 87-1403 Filed 1-22-87; 8:45 am)]
BILLING CODE 4910-13-M

14 CFR Part 73

[Airspace Docket No. 86-AGL-30]
Proposed Amendments to Restricted
Area R-4202 Lake Margrethe, Mi

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This notice proposes to
change the time of designation and the
controlling agency for Restricted Area
R-4202 Lake Margrethe, MI. The
Department of Army has requested a
modification of the times of use of R-
4202 because of increased weapons
training requirements.

DATE: Comments must be received on or
before March 9, 1987.

ADDRESSES: Send comments on the
proposal in triplicate to: Director, FAA,
Creat Lakes Region, Attention: Manager,
Air Traffic Division, Docket No, 86—
AGL~30, Federal Aviation
Administration, 2300 East Devon
Avenue, Des Plaines, IL 60018.

The official docket may be examined
in the Rules Docket, weekdays, except
Federal holidays, between 8:30 a.m. and
5:00 p.m. The FAA Rules Docket is
located in the Office of the Chief
Counsel, Room 916, 800 Independence
Avenue, SW., Washington, DC.

An informal docket may also be
examined during normal business hours
at the office of the Regional Air Traffic
Division.

FOR FURTHER INFORMATION CONTACT:
Paul Gallant, Airspace and Aeronautical
Information Requirements Branch
(ATO-240), Airspace-Rules and
Aeronautical Information Division, Air
Traffic Operations Service, Federal
Aviation Administration, 800
Independence Avenue, SW.,
Washington, DC 20591; telephone: (202)
267-92486.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, economic, environmental,
and energy aspects of the proposal,
Communications should identify the
airspace docket and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: "Comments to
Airspace Docket No. 86-AGL~-30.” The
postcard will be date/time stamped and
returned to the commenter. All
communications received before the
specified closing date for comments will
be considered before taking action on
the proposed rule. The proposal
contained in this notice may be changed
in the light of comments received. All
comments submitted will be available
for examination in the Rules Docket
both before and after the closing date
for comments. A report summarizing
each substantive public contact with
FAA personnel concerned with this
rulemaking will be filed in the docket.

Comments are specifically invited on
the overall regulatory, aeronautical,
economic and energy aspects of the rule
that might suggest the need to modify
the rule. Send comments on
environmental and land use aspects to:
Mr. Greg Huntington, Attn: MIEF, 2500

S. Washington Ave., Lansing, MI 48913
5101.

Availability of NPRM’s

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, Office of
Public Affairs, Attention: Public Inquiry
Center, APA-230, 800 Independence
Avenue, SW., Washington, DC 20591, or
by calling (202) 267-3484.
Communications must identify the
notice number of this NPRM. Persons
interested in being placed on a mailing
list for future NPRM's should also
request a copy of Advisory Circular No.
11-2 which describes the application
procedure.

The Proposal

The FAA is considering an
amendment to Part 73 of the Federal
Aviation Regulations (14 CFR Part 73) to
extend the present time of designation
of Restricted Area R—4202. Because of
an increased weapons training
requirement at Camp Grayling, MI, there
is a need for utilization of R—4202
throughout the year. This modification
would add the period “September |
through May 31 by NOTAM 24 hours in
advance” to the present time of
designation. It is anticipated that the
restricted area will be utilized
approximately 20 weekends per year
between September 1 and May 31. In
addition to the time of designation
change, the controlling agency would be
corrected to Minneapolis ARTCC.
Section 73.42 of Part 73 of the Federal
Aviation Regulations was republished in
Handbook 7400.6B dated January 2,
1986.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore—(1) Is not a “major rule”
under Executive Order 12291; (2) is not a
“significant rule” under DOT Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. Since this is a routine matter
that will only affect air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 73
Aviation safety, Restricted areas.
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The Proposed Amendment

Accordingly, pursuant to the authority
delegated to me, the Federal Aviation
Administration proposes to amend Part
73 of the Federal Aviation Regulations
(14 CFR Part 73) as follows:

PART 73—[AMENDED]

1. The authority citation for Part 73
continues to read as follows:

Authority: 49 U.S.C. 1348{a), 1354(a), 1510,
1522; Executive Order 10854; 49 U.S.C. 106(g)

(Revised Pub. L. 97-449, January 12, 1983); 14
CFR 11.69.

§73.42 [Amended]

2. Section 73.42 is amended as follows:

R-4202 Lake Margrethe, MI [Amended]

By removing the present Time of
designation and Controlling agency and
substituting the following:

Time of designation, September 1 through
May 31 by NOTAM 24 hours in advance; and
June 1 through August 31, with specific dates
to be published by NOTAM.

Controlling agency. FAA, Minneapolis
ARTCC.

Issued in Washington, DC, on January 14.
1987.

Daniel J. Peterson,

Manager. Airspace—Rules and Aeronautical
Information Division.

[FR Doc. 87-1404 Filed 1-22-87; 8:45 am|
BILLING CODE 4910-13-M

14 CFR Part 91
[Docket No. 25148, Notice No. 86-20A]

Control of Drug and Alcohol Use for
Personnel Engaged in Commercial and
General Aviation Activities

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of Proposed Rulemaking
(NPRM); extension of comment period.

SUMMARY: This notice announces the
extension of the comment period for
Advance Notice of Proposed
Rulemaking No. 86-20 that invited
comments on drug and alcohol abuse by
personnel in the aviation industry and
on the options available for regulatory
or other actions in the interest of
aviation safety. The Experimental
Aircraft Association (EAA), National
Air Transportation Association (NATA),
National Business Aircraft Association,
Inc. (NBAA), and Equal Employment
Advisory Council (EEAC) requested this
extension to afford all interested
persons an opportunity to present their
views on the questions presented in the
advance notice,

DATE: Comments must be received on or
before February 23, 1987.

ADDRESS: Comments on this notice in
duplicate may be mailed to: Federal
Aviation Administration, Office of the
Chief Counsel, Attention: Rules Docket
(AGC-204), Docket No. 25148, 800
Independence Avenue, SW.,
Washington, DC 20591, Comments
delivered must be marked Docket No.
25148. Comments may be inspected in
Room 916 between 8:30 a.m. and 5 p.m.
on weekdays, except on Federal
holidays.

FOR FURTHER INFORMATION CONTACT:
Dr. Robert S. Bartanowicz, Assistant
Manager, Safety Regulations Division
(APR-200), Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591,
telephone (202) 267-9679.

SUPPLEMENTARY INFORMATION:
Comments Invited

Advance Notice of Proposed
Rulemaking (ANPRM) No. 86-20 was
issued on December 4, 1986 (51 FR
44432; December 9, 1986) under the
FAA's policy of soliciting public
participation in rulemaking proceedings.
Interested persons are invited to
participate in these preliminary
rulemaking procedures by submitting
such written data, views, or arguments
as they may desire. Communications
should identify the regulatory docket or
notice number and be submitted in
duplicate to the address above. All
communications received on or before
the closing date for comments will be
considered by the Administrator before
taking further rulemaking action.
Persons wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit with those comments a pre-
addressed, stamped postcard on which
the following statement is made:
“Comments ot Docket No. 25148." The
postcard will be date stamped and
returned to the commenters. All
comments submitted will be available,
both before and after the closing date
for comments, in the Rules Docket for
examination by interested persons. A
report summarizing each substantive
public contact with FAA personnel
concerned with this rulemaking will be
filed in the docket. If it is determined to
be in the public interest to proceed with
further rulemaking after considering the
available data and comments received
in response to the advance notice, a
Notice of Proposed Rulemaking will be
issued.

Availability of ANPRM

Any person may obtain a copy of this
Notice and the ANPRM by submitting a
request to the Federal Aviation

Administration, Office of Public Affairs,
Attention: Public Inquiry Center (APA-
230), 800 Independence Avenue, SW.,
Washington, DC 20591, or by calling
(202) 267-3484. Communications must
identify the notice number of this Notice
and the ANPRM. Persons interested in
being placed on the mailing list for
future ANPRMs and NPRMs should also
request a copy of Advisory Circular No.
11-2A, Notice of Proposed Rulemaking
Distribution System, which describes
the application procedures.

Background

On December 9, 1986, the FAA
published Advance Notice of Proposed
Rulemaking No. 86-20 [51 FR 44432],
which provided for a 45-day comment
period closing on January 23, 1987. In
that notice, the FAA announced it is
considering implementing a program
that would basically ensure a drug and
alcohol abuse free environment for
those segments of the aviation industry
where such a program is needed and
would be effective in protecting the
public safety. The notice stated that a
minimum program would regulate Parts
121 and 135 certificate holders. The
notice stated that a basic program
would involve drug and alcohol testing
of all pilots, flight attendants, flight
engineers, flight navigators, aircraft
dispatchers, mechanics, repairmen, and
ground instructors employed by Part 121
and Part 135 certificate holders. Further,
the notice stated that the next step could
entail expanding this program to include
additional individuals and occupational
groups in aviation (including applicants)
who are either certificated or regulated
under the Federal Aviation Regulations.

Additionally, the FAA requested
answers to specific questions, as well as
general data, regarding drug and alcohol
abuse in the aviation industry. The
intent is to use this data to help
determine the scope of the problem and
how the agency should proceed.

Because of the significance of this
area to aviation safety, the FAA
considers it vital to obtain the comments
of all interested persons concerning drug
and alcohol abuse by personnel in the
aviation industry and options available
for regulatory or other actions in the
interest of aviation safety.

The ANPRM has generated intense
interest from individuals and
organizations in the aviation
community. Many organizations
requested more time to contact their full
membership. These include aviation
organizations such as EAA, NATA,
EEAC, and NBAA, which represent
thousands of commercial and general
aviation employees who would be
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directly affected by any proposed
rulemaking governing drug and alcohol
abuse. These organizations have
requested that the FAA extend the
comment period to allow all members to
provide realistic and representative
comments on this issue. The FAA has
become aware that many individuals in
the industry have not received this
notice and may not have an opportunity
to comment on its contents within the
original comment period. The FAA
recognizes that disseminating material
such as Notice No. 86-20 to all
interested persons takes time.
Additionally, it takes time to fully
analyze the issue and to answer the
posed questions so that all potential
problem areas are identified and
brought to the Agency's attention. For
this reason, the FAA does not wish to
unduly rush this important process.

Conclusion

This document extends the comment
period on the ANPRM to afford the
public and industry with additional time
in which to review and respond to the
advance notice. Because of the intense
public interest in this area, the FAA has
determined that this notice and the
advance notice of proposed rulemaking
action are considered significant under
DOT Regulatory Policies and Procedures
(44 FR 11034; February 26, 1979). It is
premature at this time for the FAA to
attempt to generate definitive costs and
benefits of complying with a program
that would control drug and alcohol
abuse. A full regulatory evaluation and
Regulatory Flexibility Act determination
will be prepared with the assistance of
comments received as a result of the
advance notice in conjunction with any
notice of proposed rulemaking that may
be issued on this subject.

Extension of Comment Period

In consideration of the above, the
FAA concludes that the comment period
should be extended. Accordingly, the
comment period for Notice No. 86-20 is
extended to February 23, 1987.

List of Subjects in 14 CFR Part 81

Avaiation safety, Drugs.

Authority: 49 U.S.C. 1354(a) and 1421; 49
U.S.C. 106(s) (Revised, Pub. L. 97-449, January
12, 1983).

Issued in Washington, DC, on January 21,
1987.

Anthony J. Broderick,

Associate Administrator for Aviation
Standards.

[FR Doc. 87-1693 Filed 1-22-87; 8:45 am]
BILLING CODE 4910-13-M

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

14 CFR Part 1203
Information Security Program

AGENCY: National Aeronautics and
Space Administration.

ACTION: Proposed rule.

SUMMARY: 14 CFR Part 1203 is amended
by adding this new subpart ],
“Emergency Personnel Security
Adjudication and Procedures.” This
proposed rule sets forth NASA's
personnel security adjudication policy
and procedures. The intended effect of
this proposed rule is to inform
individuals of the procedures within
NASA with respect to those individuals
whose employment with NASA may not
be clearly consistent with the interests
of national security.

DATE: Comments must be submitted in
writing by March 24, 1987,

ADDRESS: Send comments to the Chief,
NASA Security Office, Code NIS, NASA
Headquarters, Washington, DC 20548.
Comments received will be available for
public examination in Room 6082, FB-8,
400 Maryland Avenue SW., Washington,
DC 20546.

FOR FURTHER INFORMATION CONTACT:
Jerome Verba, 202-453-2948.

SUPPLEMENTARY INFORMATION: The
National Aeronautics and Space
Administration has determined that:

1. This rule is not subject to the
requirements of the Regulatory
Flexibility Act, 5 U.S.C. 601-612, since it
will not exert a significant economic
impact on a substantial number of small
entities.

2. This rule is not a major rule as
defined in Executive Order 12291.

List of Subjects in 14 CFR Part 1203

Classified information, Foreign
relations, National security, Security
adjudication, Personnel security.

PART 1203—INFORMATION SECURITY
PROGRAM

1. The Authority citation for Part 1203
is revised to read as follows:

Authority: 42 U.S.C. 2451 et. seq.; 5 U.S.C.
552a; 5 U.S.C. 5593, 7312, 7531-7533; E.O.
10450; E.O. 12356.

2. For reasons set out in the Preamble,
14 CFR Part 1203 is proposed to be
amended by adding subpart ] to read as
follows:

Subpart J—Emergency Personnel Security
Adjudication and Procedures

Sec.

1203.1000 Scope.

1203.1001 Applicability.

1203.1002 Policy.

1203.1003 Reemployment of employees who
have been terminated.

1203.1004 Basic security criteria.

1203.1005 General guidelines for making
security determinations for sensitive
positions.

1203.1006 Suspension of security clearance.

1203.1007 Suspension from employment.

1203.1008 Procedures after suspension from
employment.

1203.1009 Security Hearing Boards.

1203.1010 Hearing procedure.

Subpart J—Emergency Personnel
Security Adjudication and Procedures

§ 1203.1000 Scope.

The scope of this subpart prescribes
revised security adjudication policy and
due process procedures within NASA.

§ 1203.1001 Applicability.

This proposed rule applies to NASA
Headquarters and all its field
installations.

§ 1203.1002 Policy.

It is NASA policy that personnel will
be employed or retained in employment
in a sensitive position only when
employment of the individual in
question is found to be clearly
consistent with the interests of the
national security. Executive Order
10450, as amended, emphasizes that
employment in the Federal Government
is a privilege, and that the interests of
the national security require that all
persons granted this privilege “be
reliable, trustworthy, of good conduct
and character, and of complete and
unswerving loyalty to the United
States.” It also is NASA policy that due
process procedures are to be utilized to
ensure that the constitutional rights of
each individual are protected. When
emergency personnel security problems
arise, two options are available. First,
the appropriate official may temporarily
suspend the security clearance of the
employee. This procedure is outlined in
§ 1203.1006 of this subpart. The second
option available is the more serious
emergency suspension of the employee
by the Administrator pursuant to the
authority in 5 U.S.C. 7532. This
procedure is outlined in §§ 1203.1007
through 1203.1010 of this subpart.

§ 1203.1003 Reemployment of empioyees
who have been terminated.

No person whose employment has
been terminated by a Federal
department or agency pursuant to the
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provisions of 5 U.S.C. 7532, Executive
Order 10450, or the provisions of any
other security or loyalty program
relating to officers and employees of the
Government will be employed in NASA
unless the Administrator of NASA finds
that such employment is clearly
consistent with the interests of the
national security. In cases where the
employee was terminated by a
department or agency other than NASA,
the Office of Personnel Management
(OPM) also must make a determination
that such person is eligible for
employment. The finding of the
Administrator and the determination of
OPM, if required, will be made a part of
the official personnel folder of the
person concerned.

§1203.1004 Basic security criteria.

Executive Order 10450 enumerates
security factors which, depending on the
relation of the Government employment
to the national security, must be
considered as criteria in evaluating
cases. The security criteria are:

(a) Any behavior, activities, or
associations which tend to show that
the individual is not reliable or
trustworthy.

(b) Any deliberate misrepresentations,
falsifications, or omission of material
facts.

(c) Any criminal, infamous, dishonest,
immoral, or notoriously disgraceful
conduct, habitual use of intoxicants to
excess, drug addiction, or sexual
perversion.

(d) Any illness, including any mental
condition, of a nature which, in the
opinion of competent medical authority,
may cause significant defect in the
judgment or reliability of the employee,
with due regard to the transient or
continuing effect of the illness and the
medical findings in such a case.

(e) Any facts which furnish reason to
believe that the individual may be
subjected to coercion, influence, or
pressure which may cause the person to
act contrary to the best interests of the
national security.

(f) Commission of any act of sabotage,
espionage, treason, terrorism or sedition,
or attempts threat or preparation
therefor, or conspiring with, or aiding or
abetting another to commit or attempt to
commit any act of sabotage, espionage,
treason, terrorism, or sedition.

(8) Establishing or continuing a
sympathetic association with a
saboteur, spy, traitor, seditionist,
anarchist, terrorist, or revolutionist, or
with an espionage or other secret agent
or representative of a foreign nation
whose interests may be inimical to the
interests of the United States, or with
any person who advocates the use of

force or violence to overthrow the
Government of the United States or the
alteration of the form of Government of
the United States by unconstitutional
means.

(h) Advocacy of use of force or
violence to overthrow the Government
of the United States, or of the alteration
of the form of Government of the United
States by unconstitutional means.

(i) Knowing membership, with specific
intent of furthering the aims of, or
adherence to and active participation in,
any foreign or domestic organization,
association, movement, group, or
combination of persons (hereinafter
referred to as organizations) which
unlawfully advocates or practices the
commission of acts of force or violence
to prevent others from exercising their
rights under the Constitution or laws of
the United States or of any States, or
which seeks to overthrow the
Government of the United States or any
State or subdivision thereof by unlawful
means.

(j) Intentional, unauthorized
disclosure to any person of security
information, or of other information
disclosure of which is prohibited by law,
or willful violation or disregard of
security regulations.

(k) Performing or attempting to
perform duties, or otherwise acting, so
as to serve the interests of another
government in preference to the
interests of the United States.

(1) Refusal by the individual, upon the
grounds of constitutional privilege
against self-incrimination, to testify
before a congressional committee
regarding charges of alleged disloyalty
or other misconduct.

§ 1203.1005 General guidelines for making
security determinations for sensitive
positions.

(a) When adjudicating conduct in
terms of the national security interests,
the adjudicator is responsible for
determining if the conduct indicates that
employment of the person would pose a
risk for damage to the national security.
If there is a reasonable demonstrated
risk in terms of protecting the nation's
security, employment or continued
employment of the person must be
considered as not being clearly
consistent with the interests of the
national security. In such case, the
person must be denied appointment or
removed from employment, even though
such action is not warranted under the
suitability criteria.

(b) The standard for demonstrating a
national security risk is any conduct
that indicates that the person, through
individual or collective action or
inaction, may impair the security

interests of the nation. The issue(s) in
question (except in loyalty cases) should
be assessed in terms of the sensitivity of
the duties and responsibilities of the
position, especially access to classified
information. Conduct not indicative of
risk to the national security at lower
position sensitivity levels may indicate
real potential for damage through
employment of the person in a more
sensitive position. The adjudicator must
be attuned to any indication of
unreliability, untrustworthiness, lack of
dependability, potential for
subordination or blackmail, dishonesty
or disregard for the law and established
authority.

§ 1203.1006 Suspension of security
clearance.

(a) In any emergency where it appears
that retention of a security clearance by
an employee pending a final decision on
the security clearance may not be
clearly consistent with the interests of
the national security, the Director of the
Field Installation involved or, for NASA
Headquarters the Associate
Administrator for Management or higher
authority (the Inspector General is
authorized to take action for all Office
of Inspector General personnel), is
authorized to suspend temporarily any
security clearance previously granted,
whether or not removal of the employee
from a duty status pending adjudication
of the case is considered necessary. If
an emergency suspension of a security
clearance is deemed necessary, the
above mentioned officials will decide
whether:

(1) To retain the subject in his/her
current position without performing any
duties which require a security
clearance. If necessary, additional
duties which do not require a security
clearance may be substituted, or, if this
action is not feasible;

(2) To detail the subject to another
comparable position which does not
require a security clearance, or, if this
action is not feasible;

(3) To suspend the employee with pay.

(b) If the decision is made by one of
the above mentioned officials to
suspend temporarily a security
clearance previously granted, written
notification of such action will be given
promptly to the employee concerned.

(c) Notification of such suspension
and the reasons therefor will be
forwarded promptly to the Associate
Administrator for Management, NASA
Headquarters, through the Chief, NASA
Security Office.

(d) Each case will be handled as
expeditiously as possible. A thorough
investigation will be conducted. If upon
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completion of the investigation, it
appears to the Director of the Field
Installation or other appropriate
Headquarters Official that the facts
warrant reinstatement of the security
clearance, then it will be reinstated. If
upon completion of the investigation, it
appears to the Director of the Field
Installation that the facts do not warrant
reinstatement of the clearance, the
affected employee will be given written
notice of the proposed removal of his/
her security clearance. This written
notice will be as specific and detailed as
security considerations permit. The
affected employee will be given an
opportunity to respond to this notice and
provide any relevant information. The
Director of the Field Installation will
render a written decision based on the
information in the notice and in the
response by the employee. The Director
will not be presented any information
that is not presented to the subject
employee. Sensitive security information
may be synopsized or edited so that it
may be presented to the subject
employee and the Director of the Field
Installation.

§ 1203.1007 Suspension from
employment.

(a) The authority under this
instruction and 5 U.S.C. 7532 to suspend
an employee without pay may be
exercised only by the Administrator,
when the Administrator finds the
position occupied by the employee is
properly designated as a sensitive
position, and when the Administrator
deems such suspension necessary in the
interests of the national security.
Factors to be considered in determining
whether this authority will be exercised
will include, but will not be limited to,
the following:

(1) The seriousness of the derogatory
information developed;

(2) The possible access, authorized or
unauthorized, of the employee to
classified information or material;

(3) The opportunity, by reason of the
nature of the position, for the employee
to commit acts adversely affecting the
national security.

(b) Should information develop, at any
stage of an investigation or otherwise,
which indicates that the retention of an
employee in a duty status may not be
clearly consistent with the interests of
the national security, such information
will be forwarded immediately to the
Chief, NASA Security Office, for
submission of the recommendations to
the Administrator, through the
Associate Administrator for
Management, who will consult with the
Cenerai Counsel.

(c) In connection with any
recommendation for suspension and in
subsequent proceedings under this
regulation, no investigative information
will be available to the Administrator or
the Security Hearing Board that cannot
or will not be made available to the
employee concerned.

§ 1203.1008 Procedures after suspension
from employment.

(a) Notice and reply for an employee
without statutory hearing rights under 5
U.S.C. 75632—(1) Reasons for suspension.
A suspended employee who does not
have a permanent or indefinite
appointment, or who has not completed
the probationary or trial period, or who
is not a citizen of the United States, will
be notified in writing of the reasons for
the suspension as soon as possible, and
in any event within 30 days after
suspension. The notice may be amended
within 30 days of the suspended
employee’s receipt thereof. The notice,
or any amendment thereof, will be
signed by the Administrator and will be
as specific and detailed as security
considerations (including the need for
protection of confidential sources of
information) permit. Within 30 days
after the receipt of such notification
and/or within 30 days after the receipt
of any amendment thereof, the
suspended employee will have the right
to submit a reply containing statements
and affidavits refuting the stated
reasons for suspension, or otherwise
answering or explaining the matters
involved therein.

(2) Consideration of reply. The
employee's reply, if any, will be
reviewed by the General Counsel and
the Associate Administrator for
Management in consultation with the
Chief, NASA Security Office. Following
such review, the General Counse! and
the Associate Administrator for
Management will jointly or separately
furnish to the Administrator their
recommendations concerning the
disposition of the case. It is NASA
policy that every reasonable and
feasible safeguard will be provided to
ensure that no employee of NASA is
removed from his/her employment
arbitrarily or without full consideration
and review of the case.

(3) Action by the Administrator (i) If
the Administrator finds that restoration
of the employee to the position from
which he/she has been suspended is
clearly consistent with the interests of
the national security, the employee will
be restored to duty in such position and
will be compensated for the period of
suspension as provided in 5 U.S.C. 5596.

(ii) If the Administrator does not find
that restoration of the suspended

employee to the sensitive position
occupied by him/her is clearly
consistent with the interests of the
national security, the employment of the
suspended employee will be terminated.
However, the Administrator may
determine that employment of the
suspended employee in another position
is clearly consistent with the interests of
the national security, in which event the
employee may be returned to duty in
such other position and will be
compensated for the period of
suspension as provided in 5 U.S.C. 5598.

(b) Notice and reply for an employee
with statutory hearing rights under 5
U.S.C. 7532. (1) A suspended employee,
who is a citizen of the United States,
who has a permanent or indefinite
appointment, and who has completed
the probationary or trial period, will be
furnished a written “Statement of
Charges” against him/her within 30
days after the employee's suspension.
Before issuing the "Statement of
Charges," the Department of Justice will
be consulted to ensure that the rights of
the employee are fully considered. The
“Statement of Charges” will be as
specific and detailed as security
considerations permit including the need
for protection of confidential sources of
information. The employee may, within
30 days after receipt of the “Statement
of Charges," and/or within 30 days after
receipt of any amendment thereof,
request a hearing or file with the
Associate Administrator for
Management a written answer thereto
and may also submit affidavits in
support of such answer.

(2) If the employee elects to file only a
written answer, such answer may
include any facts, explanations, and
reasons which the employee feels will
controvert, explain, or dispute any or all
of the charges and any or all of the
supporting facts set forth in the
“Statement of Charges,” and/or may
disclaim knowledge of, or admit or deny
any such facts or charges.

(i) Consideration of answer. The
employee's reply, if any, will be
reviewed by the General Counsel and
the Associate Administrator for
Management in consultation with the
Chief, NASA Security Office. Following
such review, the General Counsel and
the Associate Administrator for
Management will jointly or separately
furnish to the Administrator their
recommendations concerning
disposition of the case, which may
include their recommendations that:

(A) The employee be restored to duty
in the sensitive position from which he/
she was suspended; or
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(B) The employee be restored to duty
in a nonsensitive position; or

(C) The employee be removed.

(ii) Action by the Administrator. On
the basis of the Administrator's review
of the case, including the aforesaid
recommendations, the Administrator
may take the following action:

(A) If the Administrator finds that
restoration of the employee to the
position from which he/she has been
suspended is clearly consistent with the
interests of the national security, the
employee will be restored to duty in
such position, and will be compensated
for the period of suspension as provided
in 5 U.S.C. 5596.

(B) If the Administrator does not find
that restoration of the suspended
employee to the sensitive position
occupied by him/her is clearly
consistent with the interests of the
national security, the Administrator may
determine that employment of the
suspended employee in another position
is clearly consistent with the interests of
the national security, in which event the
employee may be returned to duty in
such other position and will be
compensated for the period of
suspension as provided in 5 U.S.C. 5596.

(C) If the Administrator does not find
either restoration of the suspended
employee in the sensitive position
occupied or employment in another
position is clearly consistent with the
interests of the national security, the
employment of the suspended employee
will be terminated.

(3) If the employee elects to have a
hearing, the employee will, upon filing a
written request therefor with the
Associate Administrator for
Management within the time specified in
paragraph (b)(1) of this section, be
afforded an opportunity to appear
personally before a Security Hearing
Board, and to present witnesses and
evidence in his/her own behalf. The
Security Hearing Board procedures and
the employee's rights are stated in
§ 1203.1010.

(4) If the employee fails to reply to the
"Statement of Charges" or any
amendment thereto within the time
specified in paragraph (b){1) of this
section, final disposition of the case will
be made in accordance with the
procedures provided under paragraph
(b)(2)(i1).

(c) Under either paragraph (a) or (b) of
this section, a written statement of the
decision of the Administrator will be
given to the employee.

§1203.1009 Security Hearing Boards.

(a) Security Hearing Boards of NASA
will be composed of not less than three
civilian officers or employees of the

Federal Government, selected by the
Associate Administrator for
Management from rosters maintained
for that purpose by OPM in Washington,
DC, and at regional offices of OPM. The
Boards will always be composed of an
odd number of members.

(b) No officer or employee of NASA
will serve as a member of a Security
Hearing Board hearing the case of an
employee of NASA.

(c) No person will serve as a member
of a Security Hearing Board hearing the
case of an employee with whom he/she
is personally acquainted or related by
blood or marriage.

(d) The Associate Administrator for
Management will nominate in such
number as OPM may request, civilian
officers or employees to the Security
Hearing Board roster maintained by
OPM. Nominees are required to be
persons of responsibility, unquestioned
integrity, and sound judgment. Each
such nominee will have been the subject
of a full field investigation and the
nomination will be determined to be
clearly consistent with the interests of
the national security.

§ 1203.1010 Hearing procedure.

(a) A person designated by the
General Counsel will be responsible for
the presentation to the Security Hearing
Board of evidence in support of the
charges; provided, however, that no
such evidence may be presented unless
the Chief, NASA Security Office, or
designee, in his/her discretion,
determines that it will in no way be
inconsistent with or in any way
compromise the interests of the national
security, that it will not tend to disclose
investigative source or methods, and
that it will not tend to reveal the identity
of confidential informants.

(b) The following rights will be
accorded the employee in connection
with the employee's hearing before the
Board:

(1) Written notice of the date set for
the hearing before the Security Hearing
Board must be sent to the employee
charged under this regulation at least 15
days prior to the date set for such
hearing.

(2) To participate in the entire hearing.

(3) To be represented by counsel or
other representative.

(4) To reasonable cross-examination
of witnesses appearing against the
employee.

(5) To present the employee’s case in
such order or sequence as the employee
chooses.

(6) To present such evidence as the
Board deems relevant and material.

(7) Within the bounds of
reasonableness and relevancy, the

employee may request the production by
the Government at the hearing, for
examination by the employee, any
person under the control of NASA who
is readily available provided, however,
that this production and examination is
contingent upon the employee notifying
the Associate Administrator for
Management, NASA Headquarters, at
least 7 days prior to the date set for the
hearing, of the need for such person at
the hearing, and a showing that the
employee has been unable to produce
such witness through his/her own
efforts.

(8) To reasonable continuances upon
request for good cause shown.

(9) To whatever other action is
reasonable and necessary to ensure the
employee a full and fair consideration of
this case.

(10) To a copy of the transcript of the
hearing upon request, without cost to the
employee.

(c) Testimony before the Security
Hearing Board will be under oath or
affirmation. The Government
representative, the employee or his/her
representative, and the Board will have
the right to examine or cross-examine
witnesses.

(d) Upon convening, the Board will
choose one of its members to act as
chairperson for each particular case for
the purpose of announcing such rulings
on the relevancy, materiality, and
competency of the evidence offered, or
such other rulings or decisions as are
necessary. If requested by the Board,
there will be present at the hearing a
legal officer, designated by the General
Counsel, who will advise the Board as to
procedure and legal matters arising in
connection with the hearing. This legal
officer will have had no direct
involvement in the case being
considered by the Board.

(e) Hearings before the Security
Hearing Board will proceed in the
following order:

(1) The Board will advise the
employee of the rights accorded him/her
before the Board as provided in
paragraph (b) of this section.

(2) The “Statement of Charges"
against the employee will be read by the
Board and, unless waived by the
employee, the Board will also read the
employee's statements, affidavits, and
the pertinent parts of employee's
documents, if any.

(3) The person designated in
accordance with paragraph (a) of this
section, to present the evidence in
support of the charges, will then present
to the Board such evidence as is
commensurate with the interests of the
national security.
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(4) The employee will then present
such additional or corroborative
material evidence as he/she desires.
The employee may testify in his/her
own behalf, if the employee so chooses.

(5) Rules of evidence will not be
binding on the Board, but reasonable
restrictions will be imposed as to the
relevance, materiality, and competency
of the matters considered.

(f) If at any time during the hearing or
in its consideration of the case the
Board determines that further
investigation of the case is necessary, it
will request the Chief, NASA Security
Office, or designee, to cause such
additional investigation to be
conducted. Such a request by the Board
should be as specific as possible as to
the scope of the additional information
required. If the additional information
required is necessary during the course
of the hearing to give the employee a full
and fair hearing, the Board may grant
such continuance as is appropriate.

(g) If, during the course of the hearing,
the Board or the agency finds the
allegations in the “Statement of
Charges" are not sufficient to cover all
matters into which inquiry should be
made, the “Statement of Charges” may
be amended. An appropriate
adjournment will be granted for the
purpose of affording the employee an
opportunity to reply to such an
amendment and to secure and present
evidence pertaining thereto.

(h) Every reasonable and practicable
effort will be made to obtain available
witnesses and to facilitate their
appearance at the hearing in support of
the “Statement of Charges.” The Board
may, in its discretion, invite any person
to appear at the hearing and testify if it
believes such person can materially
assist the Board in reaching a fair and
just determination. The Board will have
the right to question any person
appearing as a witness before it.

(i) The Board will conduct and control
the hearing in such a manner as to fully
protect from disclosure any information
which might adversely affect the
interests of the national security, might
tend to disclose investigative sources or
methods, or might tend to reveal the
identity of confidential informants. In
this respect the Board will be bound by
the advice of the Chief, NASA Security
Office, or designee.

(j) A complete verbatim stenographic
transcript, excepting the Statement of
Charges” and employee’s answers and
affidavits, which are already a part of
the record, will be made of the hearing,
and such transcript will constitute a
permanent part of the record.

(k) Hearings will be private, Present

will be the members of the Security
Hearing Board; the stenographer; the
employee and the counsel or other
representatives, if any; the Chief, NASA
Security Office, or designee: any person
who may be designated, in accordance
with paragraph (a) of this section, to
present the evidence in support of the
charges; the legal advisor for the Board;
and the necessary witnesses. Witnesses
will be present at the hearing only when
actually giving testimony. Other persons
whose presence appears to be necessary
may be admitted at the discretion of the
Board.

(1) Following conclusion of the
hearing, the Board will make and render
its decision which will be advisory only
and based on the entire record in the
case. If a person who has made charges
against the employee, and who is not a
confidential informant, is called as a
witness but does not appear, his/her
failure to appear will be considered by
the Board in evaluating such charges, as
well as the fact that there can be no
subpoena to compel attendance of
witnesses.

(m) If, after due notice of the time and
place of the hearing, the employee,
without request for postponement or
other explanation, fails to appear for
such hearing, the Board will not
convene. Instead the Board will consider
and reach its decision on the basis of all
information in the record thus far made.

(n) The decision of the Board will be
by a majority vote, in writing, and
signed by all its concurring members.
Any member who dissents from the
decision of the majority will make a
statement, in writing, of the reasons for
the dissent and will sigh it. The decision
of the Board, together with the
dissenting opinion, if any, and the
complete record in the case will then be
forwarded by the Chief, NASA Security
Office, to the NASA Administrator for
final decision. The employee will not be
advised of the decision of the Board or
of the dissenting opinion of any of its
members.

(0) On the basis of the review of the
case, including the advisory decision of
the Board, the Administrator will make
the determination of the case, and take
appropriate action in accordance with
§ 1203.1008 (b)(2)(ii); and the employee
will be notified in writing of the
Administrator's decision.

Dale D Myers,

Acting Administrator.

|FR Doc. 87-1317 Filed 1-22-87; 8:45 am|
BILLING CODE 7510-01-

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 292
[Docket No. RM87-12-000]

Cogeneration; Small Power Production
January 20, 1987.

AGENCY: Federal Energy Regulatory
Commission.

ACTION: Notice of public conferences
and request for comments.

SUMMARY: The Federal Energy
Regulatory Commission (Commission) is
establishing a schedule for a series of
regional public conferences which will
be held to afford the public an
opportunity to comment on
implementation of section 210 of the
Public Utility Regulatory Policies Act of
1978 (PURPA), 16 U.S.C. 824a-3. A
number of concerns regarding the
Commission’s implementation of section
210 of PURPA have been expressed by
State utility commissions, as well as
various segments of the electric utility
and cogeneration industries. Therefore,
the Commission believes that the time
has come to provide any interested
party with an opportunity to comment.

Although comments may be given
regarding any aspect of the
implementation of section 210 of
PURPA, the Commission is particularly
interested in receiving comments on the
following issues:

(1) Should the Commission reconsider
the avoided cost rule? If so, what
alternative approaches for the pricing of
power from cogeneration and small
power production facilities should be
considered?

(2) What problems, if any, exist with
respect to the implementation of section
210 on the State commissions and non-
regulated utilities? What actions could
the Commission take it problems do
exist?

(3) Are the standards for qualification
of cogeneration and small power
production facilities satisfactory (e.g.,
operating and efficiency standards,
ownership criteria, etc.)?

(4) Do qualifying facilities have
adequate access to transmission
facilities? If not, what are the possible
solutions?

DATES: Fourteen (14) copies of written
comments and/or requests to speak
should be received by the Commission
on or before (March 9, 1987. Public
conferences will be held in San
Francisco on March 27, 1987, in New
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Orleans on April 2, 1987, in Boston on
April 7, 1987, and in Washington, D.C.
on April 16, 1987.

ADDRESSES: All filings should refer to
Docket No. RM87-12-000, and should be
addressed to: Office of the Secretary,
Federal Energy Regulatory Commission,
825 North Capitol Street, NE.,
Washington, DC 20426.

The specific time and location of the
conferences will be provided; in a
subsequent notice.

FOR FURTHER INFORMATION CONTACT:
Kenneth Plumb, Secretary, (202) 357-
8400,

SUPPLEMENTARY INFORMATION:

Cogeneration; Small Power Production,

Docket No. RM87-12-000. Notice of Public
Conference.

L. Introduction

The Federal Energy Regulatory
Commission gives notice that a series of
regional public conferences will be held
to afford the public an opportunity to
comment on issues concerning the
implementation of section 210 of the
Public Utility Regulatory Policies Act of
1978 (PURPA), 16 U.S.C. 824a-3. The
Commission by this notice is
establishing a schedule for these
conferences, and an opportunity to
provide written and oral comments on
issues related to section 210 of PURPA.

Background

Section 210 of PURPA seeks to
encourage the development of
cogeneration and small power
production facilities. The Commission
implemented section 210 in a series of
rulemaking proceedings in 1980.! State
commissions have been implementing
these rules since then.z The
cogeneration and small power
production program has therefore been
in operation for over six years. During
the past year, a number of concerns
regarding the Commission’s
implementation of section 210 of PURPA
have been expressed by various
segments of the electric utility and
cogeneration industry. In June of 1985,
hearings were held before the Senate
Committee on Energy and Natural
Resources, in which extensive testimony
concerning such concerns was filed by
utilities, cogenerators, small power
producers, representatives of State
commissions and other parties.3

—

} Order No. 69, 45 FR 12,214 {1880); Order No. 70,
45 FR 17,959 (1980). Implementation by State
mje't‘ﬂu tory authorities and nonregulated electric
utilities, 18 CFR 292,401 (19886).

-~ See also, American Paper Institute Inc. v.
American Electric Power Service Corp., et al., 461
U.S. 402 (1982).

4 Implementation of the Public Utility Regulatory
Policies Act of 1978: Hearings Before the Senate

The Commission believes that the
time has come to provide any interested
party an opportunity to comment on the
implementation of section 210 of
PURPA. To obtain maximum public
participation, conferences will be held
in New Orleans, San Francisco, Boston,
and Washington, DC. The Conferences
will be held in San Francisco on March
27,1987, in New Orleans on April 2,
1987, in Boston on April 7, 1987, and in
Washington, DC on April 16, 1987. A
transcript of each conference will be
taken. The specific time and location of
the conferences will be provided in a
subsequent notice.

II. Request for Specific Comments

Interested parties may make an oral
presentation at the regional conferences
without filing written comments.
However, we encourage all parties who
plan to make an oral presentation to file
written comments with the Commission
in advance of the conferences. Parties
may also choose to file written
comments only, without making an oral
presentation. Although comments may
be given on any aspect of the
implementation of section 210 of PURPA
by the Commission, State commissions,
and unregulated electric utilities, the
Commission is particularly interested in
receiving comments on the following
issues:

(1) Should the Commission reconsider
the avoided cost rule? If so, what
alternative approaches for the pricing of
power from cogeneration and small
power production facilities should be
considered?

(2) What problems, if any, exist with
respect to the implementation of section
210 by the state commissions and non-
regulated utilities? What actions could
the Commission take if problems do
exist?

(3) Are the standards for qualification
of cogeneration and small power
production facilities satisfactory (e.g.,
operating and efficiency standards,
ownership criteria, etc.)?

(4) Do qualifying facilities have
adequate access to transmission
facilities? If not, what are the possible
solutions?

III. Comment Procedures

The Commission invites interested
persons to submit written comments,
data, views, and other information
concerning the matters set forth in this
notice. Due to the numerous comments
which are expected, persons desiring to
make an oral presentation must file a
request to speak. The Commission urges

Commission on Energy and Natural Resources, 99th
Cong.. 2nd Sess. 820 (1986).

persons with common points of view to
jointly submit their written comments
and to appoint a single spokesperson for
oral presentations. The written
comments and the requests to speak
should be received by the Commission
within 45 days after publication of the
notice in the Federal Register. Requests
to speak should identify the name of the
speaker and the group represented. All
filings should be submitted to the Office
of the Secretary, Federal Energy
Regulatory Commission, 825 North
Capitol Street, NE., Washington, DC
20426, and should refer to Docket No.
RM87-12-000.

All filings will be placed in the
Commission's public files, and will be
available for public inspection in the
Commission’s Division of Public
Information, Room 1000, Federal Energy
Regulatory Commission, 825 North
Capitol Street NE., Washington, DC
20426, during regular business hours.

By direction of the Commission.
Kenneth F. Plumb,
Secretary.
[FR Doc. 87-1602 Filed 1-22-87; 8:45 am]
BILLING CODE 6717-01-M

RAILROAD RETIREMENT BOARD
20 CFR Parts 209, 210, and 211

Railroad Retirement Annuities

AGENCY: Railroad Retirement Board.
ACTION: Proposed rule.

SUMMARY: The Railroad Retirement
Board (Board) proposes to amend its
regulations concerning the reporting
requirements for railroad employers,
and the creditability of service, and the
creditability of compensation. These
proposed amendments are necessary to
comply with legislative changes in the
Railroad Retirement Act.

DATE: Comments must be received on or
before February 23, 1987.

ADDRESS: Secretary to the Board,
Railroad Retirement Board, 844 Rush
Street, Chicago, Illinois 60611,

FOR FURTHER INFORMATION CONTACT:
Scott Kuhlmey, Chief of Coverage,
Procedures and Administrative Section,
Bureau of Compensation and
Certification, Railroad Retirement
Board, 844 Rush Street, Chicago, Illinois
60611, (312) 751-4876 (FTS 398-4876).
SUPPLEMENTARY INFORMATION:

Benefits under the Railroad Retirement
Act are computed, in part, based on an
individual’s creditable railroad service
and compensation and the Board is
authorized by the act to require railroad
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employers to furnish compensation and
service records for their employees. The
Railroad Retirement Solvency Act of
1983 (Pub. L. 98-76) altered the manner
in which railroad compensation and
service months are reported to the
Board and credited to an employee’s
account.

The Board proposes to amend Parts
209, 210, and 211 of its regulations to
implement the amendments to the Act.

The Board has determined that this is
not a major rule under Executive Order
12291. Therefore, no regulatory impact
analysis is required. Information
collections within these regulations have
been submitted to OMB for review.
Comments regarding the information
collections should be addressed to
Pauline Lohens, Railroad Retirement
Board, 844 Rush Street, Chicago, lllinois
60611 and the OMB Reviewer, Judy
Eagan, (202) 395-6880, Office of
Management and Budget, Room 3208,
New Executive Office Building,
Washington, DC 20503.

List of Subjects
20 CFR Part 209

Railroad employees, Railroad
retirement, Railroads.

20 CFR Part 210

Railroad employees, Railroad
retirement.

20 CFR Part 211

Railroad employees, Railroad
retirement.

PART 209—RAILROAD EMPLOYERS
REPORTS AND RESPONSIBILITIES

1. The authority citation for Part 209 is
revised to read as follows:

Authority: 45 U.S.C. 231f.

2. Part 209 is amended by adding
§ 209.13, to read as follows:

§ 209.13 Sick pay reports.

(a) Employers, insurance carriers or
other parties paying sick pay subject to
tax under the Railroad Retirement Tax
Act (26 U.S.C. 3201, et seq.) are required
to furnish the Board an annual report of
creditable sick pay on or before the last
day of February of the calendar year
following the year in which the payment
was made.

(b) Sick pay reports are to be filed in
accordance with instructions issued by
the Director of Compensation and
Certification and are to be mailed
directly to the Director. The reports may
be made on magnetic tape, punch cards
or the form described in § 200.2 of this
chapter for employer’s adjustment
reports. The reports must be
accompanied by a quarterly summary

report of compensation adjustments as
described in § 200.2 of this chapter.
Adjustments to sick pay compensation
should be included in the next annual
sick pay report.

PART 210—CREDITABLE RAILROAD
SERVICE

3. The authority citation for Part 210 is
revised to read as follows:

Authority: 45 U.S.C. 231f.

4. Section 210.2 is revised to read as
follows:

§210.2 Definition of service.

Service means a period of time for
which an employee receives payment
from a railroad employer for the
performance of work: or a period of time
for which an employee receives
compensation which is paid for time lost
as an employee; or a period of time
credited to an employee for creditable
military service as defined in Part 212 of
this chapter. Service shall also include
deemed months of service as provided
under § 210.3(b) of this chapter and any
month in which an employee is credited
with compensation under § 211.12 of this
chapter based on benefits paid under
Title VII of the Regional Rail
Reorganization Act of 1973.

5. Section 210.3 is revised to read as
follows:

§210.3 Month of service.

(a) Reported. A reported month of
service is any calendar month or any
part of a calendar month for which an
employee receives compensation for
services performed for an employer; or
receives pay for time lost as an
employee; or is credited with

compensation for a period of creditable
military service; or is credited with
compensation under § 211.12 of this
chapter based on benefits paid under
Title VII of the Regional Rail
Reorganization Act of 1973.

(b) Deemed. A deemed month of
service is any additional month of
service credited to an employee subject
to paragraphs (b) (1) and (2) of this
section.

(1) An employee who is credited with
less than twelve reported months of
service for a calendar year after 1984
may be "deemed" to have performed
service for compensation in additional
months, not to exceed twelve, providing:

(i) The employee's compensation for
the calendar year in question exceeds
an amount calculated by multiplying the
number of reported months credited for
that year by an amount equal to one-
twelfth of the current annual maximum
for non-tier I components as defined in
§ 211.15 of this chapter; and

(ii) The employee maintains an
employment relation to one or more
employers or serves as an employee
representative in the month or months to
be deemed. For purposes of this section,
employment relation has the same
meaning as defined in Part 204 of this
chapter, disregarding the restrictions
involving the establishment of such a
relationship as of August 29, 1935.
Employee representative has the same
meaning as defined in Part 205 of this
chapter.

(2) Employees satisfying the
conditions in both (b)(1)(i) and (b)(1)(ii)
of this section shall have their months of
service for a calendar year calculated
using the following formula:

Employee's creditable non-tier I compensation

Months of
service

The quotient obtained using this formula
equals the employee's total months of
service, reported and deemed, for the
calendar year. Any fraction or
remainder in the quotient is credited as
an additional month of service.

(3) Examples. The provisions of
paragraphs (b) (1) and (2) of this section
may be illustrated by the following
examples.

Example (1) Employee B worked in the
railroad industry in 1985 and was credited
with nine reported months of service (January
through September) and non-tier I
compensation of $20,000. The 1985 annual
maximum for non-tier I compensation is

Maximum annual creditable non-tier |

compensation+12

$29,700. B maintained an employment refation
in the three months he was not employed in
1985. The following computations are
necessary to determine if B has sufficient
non-tier I compensation to be credited with
deemed months of service.

(1) Enter the annual maximum for non-

tier I compensation for the

calendar year. $29,700
(2) Divide line (1) by 12 $29,700+12........ $2,475
(3) Enter the employee’s reported

months of service for the calendar

year
(4) Multiply line (2) by line (3)

$2,475x9
(5) Enter the employee's non-tier |

compensation for the calendar
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(8) Subtract line (4) from line (5). Enter
the result (but not less than zero).
This is the employee's excess non-
tier I compensation for the
calendar year $20,000-822,275........co..creenne 0

a. If line (6) is zero, the employee does not
have sufficient non-tier I compensation to be
credited with deemed months of service.

b. If line (6) is greater than zero, the
employee has sufficient non-tier I
compensation to be credited with deemed
months of service.

Since the amount on line (8) is zero,
employee B does not have enough non-tier I
compensation to be credited with deemed
months of service. B is credited with only
nine reported months of service for the year.

Example (2) Assume the facts as in
example (1), except that employee B was
credited with non-tier I compensation of
$25,000 for 1985. The following computations
are necessary to determine if B has sufficient
non-tier I compensation to be credited with
deemed months of service.

$20.000

(1) Enter the annual maximum for non-
tier | compensation for the
CaleNdar YRAT...vusevirerersrsineressasmrorssanes $29,700

Months

(2) Divide line (1) by 12 $29,700+12........ $2,475
(3) Enter the employee's reported
months of service for the calendar

year.... 9
(4) Multiply line (2) by line (3)
$2475 %9, $22.275

(5) Enter the employee's non-tier |
compensation for the calendar
year. :

(6) Subtract line (4) from line (5). Enter
the result (but not less than zero).
This is the employee's excess non-
tier I compensation for the
calendar year. $25,000-
$22.275 $2.725

a. If line (6) is zero, the employee does not
have sufficient non-tier I compensation to be
credited with deemed months of service.

b. If line (6) is greater than zero, the
employee has sufficient non-tier
compensation to be credited with deemed
months of service.

Since the amount on line (6) is greater than
zero, employee B has enough non-tier [
compensation to be credited with deemed
months of service. B now satisfies all the
requirements for deeming, therefore his
months of service for the calendar year are
calculated using the formula in § 210.3(b)(2).

$25,000

Employee's creditable non-tier I compensation

of =
service

(1) Months of
service

(2) Months of
service

(3} Months of service= 25,000 =2.475 or 10.10
{4) Round the result in line (3) to the

next higher whole number. This is

the employee's total months of

service for the calendar year, 10.10

becomes 11

Employee B is credited with 11 months of

service for 1985; nine reported months
(January through September) and two
deemed months (October and November).

6. Section 210.4, paragraph (a) is
revised to read as follows:

§210.4 Year of service.

(a) A year of service is twelve months
of reported or deemed service,
consecutive or not consecutive. A
fraction of a year of service is taken at
its actual value.

* . * »* *

7: Section 210.5, paragraph (f) is
revised to read as follows:

Maximum annual creditable non-tier 1

compensation—+12

$25,000 $25,000
= - or
$29700--12  $2.475
$25,000

or $25,000--$2,475
$2,475

§210.5 Creditability of service.

(f) Service as employee
representative. Service performed as an
employee representative is creditable in
the same manner and to the same extent
as service performed for an employer.

* - * * *

8. Section 210.6 is revised to read as

follows:

§210.6 Service credited for acceptable
military service.

Any calendar month in which an
employee performed creditable military
service, as defined in Part 212 of this
chapter, shall be counted as a month of
service and shall be included in the
employee’s years of service, as provided
for in § 210.5, provided that the
employee has not previously been
credited with reported or deemed
service for an employer for the same
month(s).

PART 211—CREDITABLE RAILROAD
COMPENSATION

9. The authority citation for Part 211 is
revised to read as follows:

Authority: 45 U.S.C. 231f.

10. Section 211.2 is amended by
revising paragraph (b)(9), by adding
paragraphs (b)(11) and (b)(12), by
removing paragraph (c)(2) and
redesignating paragraphs (c)(3) through
(c)(7) as (c)(2) through (c)(6), and by
revising newly redesignated paragraph
(c)(5) to read as follows:

§211.2 Definition of compensation.

* * - * -

(b) L S

(9) Retroactive wage increases as
provided for in section 211.11 of this
part;

(10] LIS A

(11) Payments paid to an employee or
employee representative which are
subject to tax under section 3201 or 3211
of the Internal Revenue Code of 1954 are
creditable as compensation under the
Railroad Retirement Act for purposes of
computation of the tier I annuity under
sections 3(a)(1), 4(a)(1) and 4(f)(11).

(12) Voluntary payments of any tax by
an employer, without deducting such tax
from the employee’s salary.

(C) - oo

(5) Except as provided in
§ 211.2(b)(11), the amount of any
payment (including any amount paid by
an employer for insurance or annuities,
or into a fund, to provide for any such
payment) made to, or on behalf of, an
employee or any of the employee's
dependents under a plan or system
established by an employer which
makes provisions for employees
generally (or for employees generally
and their dependents), or for a class or
classes of employees (or for a class or
classes of employees and their
dependents), on account of sickness or
accident disability, or medical, or
hospitalization expenses in connection
with sickness or accident disability; and

* . * * *

11. Section 211.4 is revised to read as
follows:

§211.4 Vacation pay.

(a) Employee deceased or retired.
When an employee dies or ceases work
for the purpose of retiring, the vacation
pay due the employee shall be reported
as compensation for the last day of
service or as compensation for a period
immediately after the last day of service
and during the employee's life,
depending on whether the vacation pay
is intended to make the employee’s
termination date affective on or after the
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last day of service. Vacation pay shall
not be reported for a period after the
date of death or date of termination.

(b) Employee terminated. When an
employee resigns his or her position or
is discharged by the employer, any
vacation pay due the employee shall be
reported as compensation for the period
prior to the effective date of the
resignation or discharge. Vacation pay
shall not be reported for a period after
the date of termination.

(c) Employee takes vacation. When
an employee takes a vacation, the
vacation pay shall be reported as
compensation for the period during
which the vacation is taken regardless
of when the payment is made.

(d) Employee does not take vacation.
When an employee receives pay for
vacation but does not take the vacation,
the vacation pay shall be reported as
compensation for the period covered by
the employer’s payroll which includes
the vacation pay, except for payments
made in December of the vacation year
or thereafter. Vacation payments made
in the month of December of the
vacation year or thereafter shall be
reported as compensation for December
of the vacation year.

12. Section 211.5 is revised to read as
follows:

§211.5 Employee representative
compensation.

All payments made to an individual
who occupies the position or office of
employee representative are creditable
as compensation, including
compensation paid for services not
connected with the representation of
employees, provided that the payments
do not exceed the annual maximum
amount.

13. Section 211.6 is revised to read as
follows:

§211.6 Compensation based on waiver or
refund of organization dues.

A waiver or refund of organization
dues which was based solely on
consideration for membership in the
organization is considered creditable
compensation if there is proof that the
wavier or refund was intended to be,
and was accepted as, a dismissal of an
obligation of the organization to
compensate the employee for services
rendered.

14. Section 211.7 is revised to read as
follows:

§211.7 Compensation credited for
creditable military service.

In determining the creditable
compensation of an employee, the
following amounts shall be credited for
each month of military service, provided
the employee’s combined monthly

railroad and military compensation does
not exceed the maximum creditable
amount:

(a) $160 for each calendar month
before 1968;

(b) $260 for each calendar month after
1967 and before 1975;

(c) For years after 1974, the actual
military earnings reported as wages
under the Social Security Act.

15. Section 211.9 is revised to read as
follows:

§211.9 Dismissal allowance.

Dismissal allowances paid to an
employee under a protective labor
agreement that covers the amounts paid
for specific periods of time are
creditable as compensation under the
Railroad Retirement Act, provided the
employee has not severed his or her
employee-employer relationship. Subject
to the proviso in the preceding sentence,
dismissal allowances are to be reported
as compensation in the month(s) for
which the employee is paid the
allowance.

16. Section 211.11 is revised to read as
follows:

§211.11 Retroactive wage increase.

Employers may report retroactive
wage increases as creditable
compensation for the month in which
the compensation is paid or for the
period in which earned. If retroactive
wage increases are reported as
creditable to the month in which they
are paid, the employee may, within the
four year period defined in § 211.14(b),
request that the retroactive wage
increases be allocated to the month(s) in
which earned. The employer will submit
the necessary adjustment giving the
employee the proper credits.

17. Section 211.12 is revised to read as
follows:

§211.12 Compensation credited for Title
Vil benefits.

Payments made to an employee under
Title VII of the Regional Rail
Reorganization Act of 1973 are
creditable as compensation only for the
month in which the employee first filed
an application for benefits under that
Act. The compensation to be credited
cannot exceed the monthly creditabie
amounts defined in § 211.13(a) of this
part for compensation earned prior to
1985 or the annual creditable amount
defined in § 211.13(b) of this part for
compensation earned after 1984.

18. Section 211.13 is revised to read as
follows:

§211.13 Maximum creditable
compensation.

The amount of compensation that may
be creditable under the Railroad

Retirement Act with respect to an
employee’s service is subect to
maximum earnings limitations. The
maximum is determined using the
annual taxable wage base as defined in
section 3121 of the Internal Revenue
Code of 1954. The maximum annual
taxable wage base is defined in section
3121 of the Internal Revenue Cade of
1954 as the amount of contribution and
benefit base determined under section
230 of the Social Security Act. Section
230(c) of the Social Security Act

-provides, with respect to the

computation of annuities under the
Railroad Retirement Act, for two
separate annual maximum amounts for
years beginning with 1979. For purposes
of computing the amount of an annuity
under the Railroad Retirement Act,
except the Tier I annuity component
provided by section 3(a), 4(a) or 4(f] of
the Railroad Retirement Act or in
computing the social security guaranty
amount under section 3(f)(3) of the
Railroad Retirement Act, the annual
maximum wage base is determined
without regard to the increases in the
annual amounts specified in clause (2)
of subsection (c) of section 230. Those
increases are, however, applicable in
computing the Tier I component of an
annuity or in computing the social
security guaranty amount under section
3(f)(3) of the Railroad Retirement Act.

(a) Compensation earned before
January 1, 1985.

(1) Compensation earned before
January 1, 1985, is subject to monthly
limits. The monthly maximum creditable
for any month is one-twelfth of the
maximum annual taxable wage base
defined in section 3121 of the Internal
Revenue Code of 1954 that could be
applicable to the period which includes
the month.

(2) The table below lists the maximum
monthly creditable amounts beginning
with 1937. The maximum monthly
creditable amount for purposes of
computing the Tier I annuity component
and the social security guaranty amount
is, for the years beginning with 1979,
shown in parentheses.

Jan. 1937 through June 1954

July 1854 through May 1859..

June 1959 through Oct. 1963..

Nov. 1964 through Dec. 1965.

Jan. 1966 through Dec. 1967..

Jan, 1968 through Dec. 1971..

Jan. 1972 through Dec. 1972..

Jan. 1973 through Dec. 1973..

Jan. 1974 through Dec. 1974..

Jan. 1975 through Dec. 1975..

Jan. 1976 through Dec. 1976...

Jan. 1977 through Dec. 1977...

Jan. 1978 through Dec. 1978...

Jan. 1979 through Dec. 1979....... 1,575 (1,808.33)
Jan. 1980 through Dec. 1980....... 1,700 (2,158.33)
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Jan. 1981 through Dec. 1981....... 1,850 (2,475.00)
Jan. 1982 through Dec. 1982....... 2,025 (2,700.00)
Jan. 1983 through Dec. 1983....... 2,225 (2,975.00)
Jan. 1984 through Dec. 1984....... 2,350 (3,150,00)

(b) Compensation earned after
December 31, 1984.

(i) Compensation earned January 1,
1985, and later is subject to annual
limits. The annual maximum creditable
for any year is the maximum annual
taxable wage base defined in section
3231(e)(2)(b) of the Interal Revenue
Code of 1954 that could be applicable to
the year in question.

(2) The table below lists the maximum
annual creditable amounts beginning
with 1985. The maximum annual
creditable amount for purposes of
computing the Tier I annual component
and the social security guaranty amount
is shown in parentheses.

Jan. 1985 through Dec. 1985.... $29,700 ($39,600)
Jan. 1986 through Dec. 1986........ 31,500 (42.000)

19. Section 211.14, paragraph (a) is
revised to read as follows:

§211.14 Verification of compensation
claimed

(a) If the compensation claimed is in
excess of the maximum creditable
amounts defined in § 211.13 of this part,
the Director of Compensation and
Certification shall inform the employee
that the compensation claimed is not
creditable.
» - * - -

Dated; January 14, 1987.

By Authority of the Board.
Beatrice Ezerski,
For the Board, Secretary to the Board.
[FR Doc. 87-1493 Filed 1-22-87; 8:45 am|
BILLING CODE 7905-01-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Social Security Administration
20 CFR Part 422

Availability of Information and
Records to the Public Social Security
Acquiescence Rulings

aGENCY: Social Security Administration,
HS.

ACTION: Proposed rule.

SUMMARY: These proposed regulations
describe a new type of Social Security
ruling (Social Security Acquiescence
Ruling) which is available to the public.
Social Security Acquiescence Rulings,
which are published under the authority
of the Commissioner of Social Security,
explain the manner in which we will
apply decisions of the United States

Courts of Appeals, which conflict with
Social Security Administration (SSA)
policy, in adjudicating claims under title
II and title XVI of the Social Security
Act (the Act) and Part B of the Black
Lung Benefits Act. The proposed
regulations changes affect 20 CFR
422.408, 422.410, 422.430 and 422.432.
DATE: Your comments will be
considered if we receive them no later
than March 24, 1987.

ADDRESSES: Comments should be
submitted in writing to the
Commissioner of Social Security,
Department of Health and Human
Services, P.0. Box 1585, Baltimore,
Maryland 21203, or delivered to the
Office of Regulations, Social Security
Administration, 3-B—4 Operations
Building, 6401 Security Boulevard,
Baltimore, Maryland 21235, between 8:00
a.m. and 4:30 p.m. on regular business
days. Comments received may be
inspected during these same hours by
making arrangements with the contact
person shown below.

FOR FURTHER INFORMATION CONTACT:
Philip Berge, Legal Assistant, 3-B—4
Operations Building, 6401 Security
Boulevard, Baltimore, Maryland 21235,
(301) 594-7452.

SUPPLEMENTARY INFORMATION:

Background and Proposed Regulations

These proposed regulations add a new
type of ruling (Social Security
Acquiescence Ruling) which is available
to the public. These rulings are
published under the authority of the
Commissioner of Social Security and
explain the manner in which we will
apply decisions of the United States
Courts of Appeals, which conflict with
SSA policy, in adjudicating claims under
title II and title XVI of the Act and Part
B of the Black Lung Benefits Act.

We added this new type of ruling
because of a change we made in our
policy on applying decisions of the
United States Courts of Appeals when
adjudicating Social Security claims
involving issues similar to those ruled
on by the Courts of Appeals. Under
present procedure, agency Rulings are
binding on all components of the Social
Security Administration. These
“regular” Social Security Rulings
continue to be binding on all
components. The new Social Security
Acquiescence Rulings reflect the
agency's treatment of certain Courts of
Appeals' decisions. A Social Security
Acquiescence Ruling is issued when a
circuit court decision is at variance with
established SSA policy. It provides a
description of the case and an
explanation of how SSA will apply the
decision within the circuit.

Social Security Acquiescence Rulings
stating circuit court law apply within the
appropriate circuit at all administrative
levels of adjudication if—

(1)(a) No prompt relitigation of the
policy at issue will be sought in the
relevant circuit; and

(b) Application of the Ruling at all
administrative levels would be
workable (i.e., would not result in
administrative inefficiency) and feasible
and would not have an unacceptably
adverse effect on Social Security
programs or disadvantage individuals
already on the Social Security benefit
rolls; or

(2) A regulatory change to conform
national policy to a circuit court ruling is
being pursued and there is little doubt of
its ultimate publication.

Social Security Acquiescence Rulings
that do not meet at least one of the two
criteria specified above are limited in
application within the appropriate
circuit to the administrative law judge
hearing and the Appeals Council levels
of adjudication. However, the Appeals
Council is not bound by a Social
Security Acquiescence Ruling in a case
it is reviewing if it is determined that the
case would be suitable for relitigation.

We periodically announce the
issuance of Social Security
Acquiescence Rulings available to the
public by publishing in the Federal
Register their titles, the issues
considered and an explanation of how
SSA will apply these decisions within
the circuit,

Regulatory Procedures

Executive Order No. 12291—The
Secretary has determined that this is not
a major rule under Executive Order
12291. Therefore, a regulatory impact
analysis is not required.

Paperwork Reduction Act—These
proposed regulations impose no
additional reporting/recordkeeping
requirements requiring OMB clearance.

Regulatory Flexibility Act—These
proposed regulations will not have a
significant economic impact on a
substantial number of small entities
because these rules only affect
individuals. Therefore, a regulatory
flexibility analysis as provided in Pub. L.
98-354, the Regulatory Flexibility Act, is
not required.

(Catalog of Federal Domestic Assistance
Program Nos. 13.802 13.814, Social Security
Programs)

List of Subjects in 20 CFR Part 422

Administrative Practice and
Procedures, Freedom of Information,
Organization and functions,
(Government agencies) Social Security.
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Dated: December 2, 1986.
Dorcas R. Hardy,
Commissioner of Social Security.

Approved: January 7, 1987.

Otis R. Bowen,
Secretary of Health and Human Services.

Part 422 of 20 CFR is proposed to be
amended as follows:

1. The authority citation for Subpart E
is revised to read as follows:

Authority: Secs. 205, 1102, 1631(d),
1865(a}(2), and 1871 of the Social Security act,
as amended, and § 413(b) of the Black Lung
Benefits Act; 53 Stat. 1368, as amended, 49
Stal. 647, as amended, 86 Stat. 1423, 79 Stat.
331; sec. 5, Reorganization Plan No. 1 of 1953,
67 Stat. 18, 631; 42 U.S.C. 405, 1302,
1395bb(a)(2}, and 1395hh; 5 U.S.C. 552.

2. Section 422.408 is revised to read as
follows:

§ 422.408 Statements of policy and
interpretations not published in the
“Federal Register.”

Precedent final opinions and orders
and statements of policy and
interpretations that have been adopted
by the Social Security Administration
and that are not published in the Federal
Register will be made available by
publication in the regular Social Security
Rulings and the Social Security
Acquiescence Rulings (see §§ 422.410(d)
and 422.410(1)). Both types of rulings are
published under the authority of the
Commissioner of Social Security.
Regular Social Security Rulings are
binding on all components of the Social
Security Administration. Some Social
Security Acquiescence Rulings are
binding on all components. Other Social
Security Acquiescence Rulings are
binding only on certain components. A
Social Security Acquiescence Ruling is
issued when a circuit court decision is at
variance with established Social
Security Administration policy. It
provides a description of the case and
an explanation of how the Social
Security Administration will apply the
decision within the circuit.

(a) A Social Security Acquiescence
Ruling will apply within the appropriate
circuit at all administrative levels of
adjudication if—

(1)(i) No prompt relitigation of the
policy at issue will be sought in the
relevant circuit; and

(ii) Application of the Ruling at all
administrative levels would be
workable (i.e., would not result in
administrative inefficiency) and feasible
and would not have an unacceptably
adverse effect on Social Security
programs or disadvantage individuals
already on the Social Security benefits
rolls; or

(2) A regulatory change to conform
national policy to a circuit court ruling is

being pursued and there is little doubt of
its ultimate publication.

(b) A Social Security Acquiescence
Ruling that does not meet at least one of
the two criteria specified in paragraph
(a) of this section is limited in
application within the appropriate
circuit to the administrative law judge
hearing and the Appeals Council levels
of adjudication. However, the Appeals
Council will not be bound by a Social
Security Acquiescence Ruling in a case
it is reviewing if it is determined that the
case would be suitable for relitigation.

3. Section 422.410 is amended by
adding a new paragraph (1) to read as
follows:

§ 422.410 Publications for sale.

(1) Social Security Acquiescence
Rulings.

4. Section 422.430 is amended by
adding a new paragraph (a)(6) to read as
follows:

§ 422.430 Materials available at district
offices and branch offices.
a) * r R

(6) Social Security Acquiescence
Rulings.

5. Section 422.432 is amended by
adding a new paragraph (a)(7) to read as
follows:

§ 422.432 Materials in field offices of the
Office of Hearings and Appeals.

(a) L AN

(7) Social Security Acquiescence
Rulings.
[FR Doc. 87-1365 Filed 1-22-87; 8:45 am|
BILLING CODE 4190-11-M

Food and Drug Administration

21 CFR Part 101
[Docket Nos. 76P-0296-PRC and 84N-0153]

Food Labeling; Definitions of
Cholesterol Free, Low Cholesterol,
and Reduced Cholesterol; Extension
of Comment

AGENCY: Food and Drug Administration.

ACTION: Proposed rule; extension of
comment period.

sumMMmARY: The Food and Drug
Administration (FDA) is extending for
60 days the period for submitting
comments on the agency's proposal to
amend the food labeling regulations to
define, and to provide for the proper use
of, the terms “cholesterol free,"” “low
cholesterol,” and “cholesterol reduced"
in the labeling of foods; and to provide

for use of other truthful and
nonmisleading statements about
cholesterol content on food labeling.

DATE: Written comments by March 27,
1987.

ADDRESS: Written comments to the
Dockets Management Branch (HFA-
305), Food and Drug Administration, Rm.
4-62, 5600 Fishers Lane, Rockville, MD
20857.

FOR FURTHER INFORMATION CONTACT:
David G. Hattan, Center for Food Safety
and Applied Nutrition (HFF-204), Food
and Drug Administration, 200 C St. SW.,
Washington, DC 20204, 202-245-3117.

SUPPLEMENTARY INFORMATION: In the

‘Federal Register of November 25, 1986

(51 FR 42584), FDA issued a proposed
rule that would amend the food labeling
regulations to define, and to provide for
the proper use of, the terms “cholesterol
free,” “low cholesterol,” and
“cholesterol reduced" in the labeling of
foods and provided until January 286,
1987, for interested persons to submit
written comments to the agency on the
proposal. The agency proposed this
action to permit meaningful declarations
about the cholesterol content of foods
while preventing misleading claims
about this food component. The
proposed rule would also amend current
regulations regarding label declaration
of the cholesterol and fatty acid content
of foods. The agency also proposed to
set forth related agency policies.

FDA received five requests for
extension of the comment period. The
requests stated that publication of this
proposal just before the Thanksgiving
and Christmas holiday season made it
difficult for affected industries to make
a detailed review of the document. The
requests asserted that additional time is
needed toe ebtain input from
organization members and to develop a

comprehensive response to the proposal.

FDA believes that the comments have
presented good cause for extending the
comment period and is giving interested
persons until March 27, 1987, to submit
comments regarding the proposed food
labeling action.

Interested persons may on or before
March 27, 1987, submit to the Dockets
Management Branch (address above)
written comments regarding the
agency's proposal to amend the food
labeling regulations to permit
meaningful declarations about the
cholesterol content of foods while
preventing misleading claims about this
food component. Two copies of any
comments are to be submitted, except
that individuals may submit one copy.
Comments are to be identified with the
docket numbers found in brackets in the

t Ba P egd
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heading of this document. Received
comments may be seen in the office
above between 9 a.m. and 4 p.m.,
Monday through Friday.

Dated: January 18, 1987.
John M. Tayler,
Associate Commissioner for Regulatory
Affairs.
[FR Doc. 87-1500 Filed 1-20-87; 2:44 am]
BILLING CODE 4160-01-M

-~

C—— e m —

VETERANS ADMINISTRATION
38 CFR Part 3

Determination of Continued Eligibility

AGENCY: Veterans Administration.
ACTION: Praposed rule.

suMMARY: The Veterans Administration
(VA) is proposing to amend its
regulations to include broader authority
te require beneficiaries to certify, when
requested, the continued existence of
any or all eligibility factors which
established entitlement to benefits being
paid. This authority is needed to limit
and/or prevent overpayments in cases
where entitlement no longer exists. The
amendment will provide additional
authority for the VA to protect against
waste, fraud and abuse in benefit
programs without adversely affecting
beneficiaries who are entitled to the
payments they receive.

DATES: Comments must be received on
or before February 23, 1987. It is
proposed to make these amendments
effective 30 days following the date of
final publication.

ADDRESSES: Interested persons are
invited to submit written comments,
suggestions, or objections regarding
these proposed amendments to the
Administrator of Veterans Affairs
(271A), Veterans Administration, 810
Vermont Avenue NW., Washington, DC
20420. All written comments received
will be available for public inspection
only in room 132, Veterans Service Unit,
at the above address only between the
hours of 8:00 a.m. and 4:30 p.m. Monday
through Friday (except holidays) until
March 9, 1987.

FOR FURTHER INFORMATION CONTACT:
Robert M. White, Chief, Regulations
Staff, Compensation and Pension
Service, Department of Veterans
Benefits, (202) 233-3005.
SUPPLEMENTARY INFORMATION: In any
case where benefits are being paid,
$3.852 of Title 38, Code of Federal
Regulations, provides regulatory
authority for the VA to request, when
necessary, current facts regarding the
Veteran's marital status, custody of

children or dependency of parents. The
VA proposes to amend that section to
broaden the scope of authority to
require certification of the continued
existence of any eligibility factor by any
VA beneficiary when such factor is
directly related to the amount of
benefits being paid. Investigations
conducted by the VA Office of Inspector
General disclosed that, in a number of
cases, payment of benefits was not
proper because beneficiaries had failed
to notify the VA that the eligibility
factor(s) which established the basis for
the benefits being paid had ceased to
exist.

While recipients of VA pension are
required to certify their marital and
dependency status annually, there is no
similar control mechanism for other
beneficiaries. The VA should have
broad regulatory authority to require
certification of the continued existence
of any eligibility factor when a need for
such certification is identified. We also
propose to amend § 3.500(v) to cross-
reference it to § 3.652,

The Administrator hereby certifies
that these regulatory amendments will
not have a significant economic impact
on a substantial number of small entities
as they are defined in the Regulatory
Flexibility Act (RFA), 5 U.S.C. 601-612.
The reason for this certification is that
these amendments would not directly
affect any small entities. Only VA
beneficiaries could be directly affected.
Therefore, pursuant to 5 U.S.C. 605(b),
these amendments are exempt from the
initial and final regulatory flexibility
analyses requirements of sections 603
and 604. In accordance with Executive
Order 12291, Federal Regulation, we
have determined that these regulatory
amendments are non-major for the
following reasons:

(1) They will not have an annual
effect on the economy of $100 million or
more.

(2) They will not cause a major
increase in costs or prices.

(3) They will not have significant
adverse effects on competition,
employment, investment, productivity,
innovation, or on the ability of United
States-based enterprises to compete
with foreign-based enterprises in
domestic or export markets,

List of Subjects in 38 CFR Part 3

Administrative practice and
procedure, Claims, Handicapped, Health
care, Pensions, Veterans.

{Catalog of Federal Domestic Assistance
Program numbers are 64.104, 64.105, 64.109
and 64.110)

Approved: December 30, 1986.
Themas K. Turnage,
Administrator.

PART 3—{AMENDED]

38 CFR Part 3, Adjudication is
proposed to be amended as follows:

1. In § 3.500, paragraph (v) is revised
to read as follows:

§3.500 General.

* . * » »

(v) Failure to furnish evidence of
continued eligibility. See § 3.652(a) and
(b).

2. Section 3.652 is revised to read as
follows:

§ 3.652 Certification of continued
eligibility.

Except as otherwise provided:

(a) Individual to whom benefits are
being paid are required to certify, when
requested, that any or all of the
eligibility factors which established
entitiement to the benefit being paid
continue to exist. The beneficiary will
be advised at the time of the request
that the certification must be furnished
within 60 days from the date of the
request therefor and that failure to do so
will result in the reduction or
termination of benefits.

(1) If the certification is not received
within 60 days from the date of the
request, benefits based on the eligibility
factor(s) for which certification was
requested will be reduced or suspended,
as appropriate, effective the date of last
payment. The beneficiary will be
advised to the action taken and
provided an additional 30 days to
submit the requested information.

(2) If the certification is not received
within the additional 30 day peried, the
eligibility factor(s) for which
certification was requested will be
considered to have ceased to exist as of
the end of the month in which it was last
shown by the evidence of record to have
existed. For purposes of this paragraph,
the effective date of reduction or
termination of benefits will be in
accordance with §§ 3,500 through 3.504
as in effect on the date the eligibility
factor(s) is considered to have ceased to
exist.

(b) When the required certification is
received, benefits will be adjusted, if
necessary, in accordance with the facts
found.

(38 U.S.C. 210(c)).
[FR Doc. 87-1444 Filed 1-22-87; 8:45 am|
BILLING CODE 8320-01-M
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POSTAL SERVICE
39 CFR Part 111

Postage Deficiency; Mail Bearing
Permit imprints

AGENCY: Postal Service.
ACTION: Proposed rule.

SUMMARY: This proposal would amend
the Domestic Mail Manual to provide
that, after a final agency determination
of a postage deficiency on a permit
imprint mailing, the Postal Service
would apply subsequent postage
payments first to cover the deficiency.
Postage on subsequent mailings bearing
permit imprints would not be considered
prepaid in full, and these mailings would
not be accepted as fully prepaid, until
both the deficiency and the postage for
the mailings have been paid in full.
DATE: Comments must be received on or
before February 23, 1987.

ADDRESS: Writen comments should be
mailed or delivered to the Director,
Office of Classification and Rates
Administration, U.S. Postal Service, 475
I'Enfant Plaza, West SW., Washington,
DC 20260-5360. Copies of all written
comments will be available for
inspection and photocopying between 9
a.m. and 4 p.m. Monday through Friday.
in Room 8430, at the above address.

FOR FURTHER INFORMATION CONTACT:
Kenneth H. Young (202) 268-5321.

SUPPLEMENTARY INFORMATION: Postal
regulations generally require that
postage be fully prepaid at the time
matter is mailed, in accordance with
Domestic Mail Manual (DMM) 146.11.
Proof of payment can be shown by
affixing stamps or postage meter strips,
by imprinting the appropriate postage
meter indicia directly on the pieces, or
by permit imprints. For matter bearing
permit imprints, postage is required to
be prepaid in full from an advance
deposit account. For permit imprint
mailings, the Postal Service calculates
the amount of postage due from figures
provided by the mailer on the
appropriate mailing statement, PS Form
3602, Statement of Mailing with Permit
Imprints, or PS Form 3605, Statement of
Mailing Bulk Zone Rates, and deducts
that amount from the advance deposit
account,

Mailing statements submitted by
mailers using permit imprints are subject
to audit by the Postal Service. On the
basis of an audit or other evidence
which later comes to the Postal
Service's attention, it may be
determined that the amount of postage
paid at the time of mailing was
incarrect. If the mailer paid too much

postage, the Postal Service refunds the
excess amount. If the mailer paid too
little postage, the Postal Service notifies
the mailer of the deficiency and seeks to
collect the amount due, A mailer is
entitled to appeal any decision
assessing a revenue deficiency to a
higher administrative level in
accordance with DMM 148.
Unfortunately, in a sufficient number
of cases to cause concern, mailers have
been refusing to pay a postage
deficiency after the deficiency
assessment has been appealed to a
higher administrative level and the
appeal is denied. In such cases,
collection of funds owed to the Postal
Service is unreasonably delayed and the
Postal Service incurs additional
Administrative expenses. In some
instances, the Postal Service must resort
to litigation to collect the amounts due.

The Postal Service published at 51 FR
19757 (June 2, 1986) a proposed rule that
would have made failure to pay a
postage deficiency assessed on a permit
imprint mailing grounds for revoking the
mailer's permit to mail without affixing
postage. After considering the comments
received, the Postal Service has
concluded that a less drastic remedy
than revoking permits is more
appropriate and likely to be more
effective. Under this revised proposed
rule, when an assessed postage
deficiency remains unpaid after 15 days,
the Postal Service would apply
subsequent postage payments first to
cover the deficiency. Postage on
subsequent mailings bearing imprints
would not be considered to be prepaid
in full, and these mailings would not be
accepted as fully prepaid, until both the
deficiency and the postage on these
mailings have been paid in full.

Unlike the previous proposal to
revoke permits, this revised proposal
would not preclude mailers from
mailing, but would require them to affix
postage in the proper amount to each
piece of mail. Nothing in this proposed
change would affect the right of a mailer
to appeal the assessment of a revenue
deficiency, in accordance with DMM
148.2

Althcugh exempt by 39 U.S.C. 410(a)
from the requirements of the
Administrative Procedure Act regarding
proposed rulemaking, 5 U.S.C. 553 (b),
(c), the Postal Service invites public
comments on the following proposed
revisions of Parts 145 and 148 of the
DMM, which is incorporated by
reference in the Cade of Federal
Regulations. See 39 CFR 111.1.

List of Subjects in 39 CFR Part 111
Postal Service.

PART 111—[AMENDED]

1. The authority citation of 39 CFR
Part 111 continues to read as follows:

Authority: 5 U.S.C. 552(a); 30 U.S.C. 101,
401, 404, 407, 408, 3001-3011, 3201-3219, 3403~
3406, 3621, 5001.

PART 145—PERMIT IMPRINTS

2. In Part 145, add new .67 to read as
follows:

- - . - -

145.6 Mailings with Permit Imprints.

- " . - -

.67 Payment of Revenue
Deficiencies. After a final agency
decision has been made regarding a
revenue deficiency (see 148.2), the
mailer will be given a grace period of 15
days in which to pay the deficiency. If
any deficiency remains unpaid at the
end of 15 days, subsequent postage
payments by or on behalf of the mailer
will be applied to the deficiency until
the deficiency is paid in full. Postage on
subsequent mailings will not be
considered to be prepaid in full, and
permit imprint mailings by or on behalf
of the mailer will not be accepted as
fully prepaid, until the deficiency has
been paid in full.

- * - * *

PART 148—REVENUE DEFICIENCY

3. In part 148, revise .2 to read as
follows:

148.2 Appeal of Ruling.

A mailer may appeal any ruling
assessing a revenue deficiency by filing
within 15 days of receipt of the revenue
deficiency ruling a written appeal to the
General Manager of the Rates and
Classification Center for the post office
of mailing. If the deficiency was
assessed initially by the General
Manager, Rates and Classification
Center, the mailer may appeal the
revenue deficiency by filing within 15
days of the receipt of the revenue
deficiency ruling a written appeal to the
Director, Office of Classification and
Rates Administration, Rates and
Classification Department, USPS
Headquarters, Washington, DC 20260~
5360. The mailer may be required to
furnish additional information or
documents to support the appeal. Failure
to furnish requested information or
documents within 30 days of notification
will be grounds for denying an appeal. A
final agency decision will be made as
soon as practicable after receipt of the
appeal and any necessary supporting
documents.

ey S
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An appropriate amendment to 39 CFR
111 to reflect these changes will be
published if the proposal is adopted.
Fred Eggleston,

Assistant General Counsel, Legislative
Divisien.

[FR Doc. 87-1524 Filed 1-22-87; 8:45 am|
BILLING CODE 7710-12-M

39 CFR PART Ili
Postage Deficiency; Second-Class Mail

AGENCY: Postal Service,
ACTION: Proposed rule.

SUMMARY: This proposal would amend
the Domestic Mail Manual to provide
that, after a final agency determination
of a postage deficiency on a mailing of a
second-class publication, the Postal
Service would apply subsequent postage
payments first to cover the deficiency.
Postage on subsequent second-class
mailings would not be considered to be
prepaid in full, and these mailings would
not be accepted as fully prepaid, until
both the deficiency and the postage for
the mailings have been paid in full.
paTe: Comments must be received on or
before February 23, 1987.

ADDRESS: Written comments should be
mailed or delivered to the Director,
Office of Classification and Rates
Administration, U.S. Postal Service, 475
L'Enfant Plaza, West SW., Washington,
DC 20260-5360. Copies of all written
comments will be available for
inspection and photocopying between 9
a.m. and 4 p.m. Monday through Friday,
in Room 8430, at the above address.

FOR FURTHER INFORMATION CONTACT:
Kenneth H. Young, (202) 268-5321.
SUPPLEMENTARY INFORMATION: In
accordance with Domestic Mail Manual
(DMM), 481, postage must be fully
prepaid before second-class mailings
are dispatched. Payment must be made
through an advance deposit account
established at the post office of mailing.
Second-class postage is computed from
figures provided by the publisher on PS
Form 3541-A, Statement of Mailing
Second-Class Publications, or PS Form
3541-A, Statement of Mailing Second-
Class (Requester) Publications.
Typically, the Postal Service employee
who accepts the mailing examines the
mailing statement, and allows the mail
to be dispatched if the mailing statement
appears to be correct and the publisher
has sufficient funds in an advance
deposit account to pay the apparent cost
of postage for the mailing.

Mailing statements submitted with
second-class mailings are subject to
later audit by the Postal Service. On the
basis of an audit, or other information
which later comes to the attention of the

Postal Service, it may be determined
that the postage paid on & particularly
mailing or mailings was incorrect. If the
postage paid on a mailing exceeded the
amount due, the Postal Service will
refund the excess amount, or credit it to
the publisher's advance deposit account.
If the postage paid on a mailing was
insufficient, the Postal Service will
assess a revenue deficiency and seek to
collect the amount due.

Under the applicable DMM
regulations, the publisher is given the
oppoertunity to appeal an assessed
revenue deficiency to higher levels of
Postal Service management. In
reviewing such an appeal, postal
authorities examine the pertinent
records to determine whether the
postage paid on a disputed mailing was
actually insufficient, and whether the
correct amount of postage has been
assessed. The publisher is considered to
be liable for the correct amount of
postage due on every mailing; and is not
excused from paying deficiency which
may have resulted, for example, from a
postal employee’s acceptance of a
publisher's check supported by
insufficient funds, failure to discover an
incorrect entry on a mailing statement,
miscalculation of the postage on a
mailing, or erroneous advice to a
publisher. Pursuant to DMM 111.3, in all
cases, the burden rests with the
publisher to demonstrate that the proper
amount of postage has been paid. From
time to time, disputes have arisen
regarding the obligation of a publisher to
maintain sufficient funds in an advance
deposit account to cover not orly the
postage on current mailings, but any
revenue deficiencies which have been
determined to be due and payable after
the exhausation of the publisher's
appeal rights under DMM 148.

The Postal Service published at 51 FR
19758 (June 2, 1986) a proposal that
would have made failure to pay a
postage deficiency assessed against a
second-class publication sufficient
grounds to revoke the second-class
mailing privileges of the publication.
After considering the comments
received, the Postal Service has
concluded that a less drastic remedy
than revoking second-class mail
privileges is more appropriate and likely
to be more effective. Under this revised
proposed rule, when an assessed
postage deficiency remains unpaid after
15 days, the Postal Service would apply
subsequent postage payments first to
cover the deficiency. Postage on
subsequent second-class mailings would
not be considered to be prepaid in full,
and these mailings would not be
accepted as fully prepaid, until both the

deficiency and the postage on those
mailings have been paid in full.
Accordingly, although exempted by 39
U.S.C. 410{a) from the notice and
comment requirements of the
Administrative Procedure Act, 5 U.S.C.
553(b). {c). regarding proposed
rulemaking, the Postal Service invites
public comment on the following
proposed amendment to the Domestic
Mail Manual, which is incorporated by
reference in the Code of Federal
Regulations. See, 38 CFR 111.1

List of Subjects in 39 CFR Part 111
Postal Service. .

PART 111—[AMENDED]

1. The authority citation for 39 CFR
Part 111 continues to read as follows:

Authority. 5 US.C. 101, 401, 404, 407, 408,
3001, 3201-3219, 3403-3406, 3621, 5001.

PART 148—REVENUE DEFICIENCY

2. In part 148, revise .2 to read as
follows:

148.2 - Appeal of Ruling.

A mailer may appeal any ruling
assessing a revenue deficiency by filing
within 15 days of recepit of the revenue
deficiency ruling a written appeal to the
General Manager of the Rates and
Classification Center for the post office
of mailing. If the deficiency was
assessed initially by the General
Manager, Rates and Classification
Center, the mailer may appeal the
revenue deficiency by filing within 15
days of the receipt of the revenue
deficiency ruling a written appeal to the
Director, Office of Classification and
Rates Administration, Rates and
Classification Department, USPS
Headquarters, Washington, DC 20260-
5360. The mailer may be required to
furnish additional information or
documents to support the appeal. Failure
to furnish requested information or
documents within 30 days of notification
will be grounds for denying an appeal. A
final agency decision will be made as
soon as practicable after receipt of the
appeal and any necessary support
documents.

PART 480—PAYMENT OF POSTACE

3. In Part 480, revise 481 to read as
follows:

481 Payment in Advance and Revenue
Deficiencies.

481.1 Payments in Advance of
Dispatch. Postage must be fully prepaid
before second-class mailings are
dispatched. Payment must be made
through an advance-deposit account
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established at the post office of mailing.
The post office will'issue receipts for
advance-deposit account payments. The
third- er fourth-class'rate'may be paid
only by adhesive or meter stamps or by
permit imprints. (See 411.4.)

481.2 Payment of Revenue
Deficiencies. After a final agency
decision has been made regarding a
revenue deficiency (see 148.2), the
publisher of the publication will be
given a grace period of 15 days in' which
to pay the deficiency. If any deficiency
remains unpaid at the end of 15 days,
subsequent postage payments for
mailings of the publication will be
applied to the deficiency until the
deficiency is paid in full. Postage on
subsequent mailings of the publication
will not be considered to be prepaid in
full, and subsequent mailings of the
publication will not be accepted as fully
prepaid, until the deficiency has been
paid in full.

An appropriate amendment to 39 CFR
111.3 to reflect these changes will be -
published if the proposal.is adopted.
Fred Eggleston,

Assistant Gereral Counsel, Legislative
Division.

{FR Doc. 87-1523 Filed 1-22-87; 8:45 am|
BILLING CODE 7710-12-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 1
|CC Docket No. 86-421)

Streamlining of Tariff Regulation for
Certain Basic Services Provided by
Domninant Carriers.

AGENCY: Federal Communications
Commission.

AcTiON: Notice of proposed rulemaking.

sumMMARY: The Commission requests
comment on a proposed approach to
reduce federal tariff regulation of
specific basic services provided by
dominant carriers, including packet
services and contract services provided
after a competitive bidding process,
because of the perceived competitive
nature of such services.

DATES: Comments are due on or before
February 12, 1987 and reply comments
are due on or before March 5, 1987,
ADDRESS: Federal Communications
Commission, Washington. DC 20554.
FOR FURTHER INFORMATION CONTACT!
William Maher, Policy and Program
Planning Division, Common Carrier
Bureau, {202) 632—4047, or Raymend
Dujack, (202) 632-9342. e

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission's Notice of
Proposed Rulemaking, CC Docket No.
86-421, adopted December 17, 1986, and
released January 9, 1987.

The full text of this Commission
decision'is available for inspection and
copying during normal business hours in
the FCC Dockets Branch (Room 230),
1919 M Street NW., Washington, DC.
The full text of this decision also may be
purchased from the Commission's capy
contractor, Intérnational Transcription
Service, (202) 857-3800, 2100 M Street
NW., Suite 140, Washington, DC 20037.

Summary of Notice of Proposed
Rulemaking

1. On January 9, 1987, the Federal
Communications Commission (the
Commission or the FCC) released a
Notice of Proposed Rulemaking
proposing to reduce regulation of certain
basic telecommunications services
subject to Title II of the Communications
Act because of the perceived
competitive nature of such services.

2. The FCC proposed to streamline
tariff regulation of (a) data transmission
services supported by packet-switched
networks (packet services), and 9b)
telecommunications services and
systems provided under contracts
awarded in a competitive bidding
process (contract services).

3. Basic services are common carrier
offerings of transmission capacity for
the movement of information. The rates
and facilities for basic services are
regulated under Title I1. In the
Competitive Carrier proceeding, the
Commission reduced unnecessary '
regulation for nondominant common
carriers, while maintaining full Title Il
regulation for basic services provided by
dominant carriers.

4. As an extension of Competitive
Carrier, which reduced regulation on a
carrier-by-carrier basisk, this proceeding
purposes a general framework for
reducing regulation on a service specific
basis for packet and contract services.
Since the Competitive Carrier
proceeding, several developments have
caused the FCC to look ata
complementary approach to
deregulation. Because of the
procompetitive, deregulatory decisions
in several Commission policy
proceedings, numerous new unregulated
companies are competing successfully
with dominant carriers in providing
certain services. For some services,
competition is intense encugh that
dominant carriers have little or no
market power. Therefore, the
Commission tentatively concluded that
continuing full Title I regulation of all-
services provided by domihant carriers

might be unwarranted and possibly
overly intrusive, which would hinder the
efficient, low-cost offermg of certain
services.

5. Accordmgly the FCC is seeking
comments on whether the Competitive
Carrier-type criteria for considering the
market power of particular suppliers
should be applied to specific
telecommunmications services, The
Commission also requested comments
on whether the requirements for
streamlined tariff regulation developed
in the Competitive Carrier proceeding
could be applied to decrease regulation
of specific basic services offered by
otherwise dominant carriers. The
Commission also tentatively concluded
that cost allocation requirements would
be necessary to apportion costs between
streamlined and non-streamlined basic
activities, and it requested comment on
the applicability of other nonstructural
safeguards.

6. Regarding packet services, the
Commission pointed out that such
services are currently offered by the
enhanced service industry, the BOCs,
and AT&T on a highly competitive basis.
Because of this competitive marketplace
and the apparent lack of market power
of any party, including any dominant
carrier, the Commission tentatively
concluded that tariff regulation of
dominant carrier offerings of packet
services should be streamlined. It asked
whether nonstructural should be
imposed on dominant carriers to control
potential cost-shifting and
discrimination.

7. Regarding contract services, the
Commission noted that the competitive
bidding process demonstrates customer
perception that competition for contract
services provides lower rates, higher
quality services, and better overall
service. Moreover, the bidding process
prevent monopoly pricing and
encourates competitors of dominant
carriers to compete for contract
services. Therefore, the FCC tentatively
concluded that because there is a strong
competitive submarket for contract
services, tariff regulation for such
services provided by dominant carriers
should be streamlined.

8. The Commission proposed
terminating the Long-Run Regulation
Inquiry, CC Docket 83-1147. That
proceeding had requested comment on
general deregulatory options, but was
limited to AT&T. This current
proceeding addresses reducing
regulation for all the dominant carriers.
including AT&T. The Commission also
proposed terminating the Special
Construction proceeding, CC Docket No.
84-369, and including relevant por‘ions
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of that proceeding’s record in this
docket.

9. The Commission certified that the
dominant carriers affected by this
proceeding are not small entities within
the meaning of the Regulatory Flexibility
Act. The Commission analyzed the
proposals in this proceeding with
respect to the Paperwork Reduction Act
of 1980 and found that the proposals, if
adopted, should not result in the
imposition of new or modified
information collection requirements on
the public.

10. The Commission also advised the
public that ex parte contacts are
permitted from the time the Commission
adopts the Notice until a Public Notice is
issued stating that a substantive
disposition of the matter will be
considered at a forthcoming meeting or
until a final order disposing of the
malter is adopted, whichever is earlier.

Ordering Clauses

11. Accordingly, it is ordered,
pursuant to sections 1, 4(i), 4(j}, 201-205,
218, 220, 303(g), (r), 403 and 404 of the
Communication Act of 1934, 47 USC 151,
154(i), 154(j), 201-205, 218, 220, 303(g), (r),
403 and 404, and Section 553 of the
Administrative Procedure Act, That
notice is hereby given of proposed
changes to our rules, regulations and
policies in accordance with the
proposals, discussion and statement of
issues in this Notice of Proposed
Rulemaking. We hereby give notice that
in reaching our decision herein, we will
not necessarily be limited to comments,
reply comments and reponses that may
be filed, and that we may use other
information, analyses and reports,
provided that in each case a copy of the
material relied upon will be associated
with the record of this proceeding.

12. It is further ordered, That
comments, responses and replies shall
be filed pursuant to our rules for
informal rulemaking, Sections §§ 1.48,
1.49, and 1.410 of the Commission's

Rules and Regulations, 47 CFR 1.48, 1.49,
and 1.419,

List of subjects in 47 CFR Part 1

Administrative practice and
procedure, Communications common
carriers, Specialized service, Tariff
regulation.

William . Tricarico,

Secretary.

[FR Doc. 87-1520 Filed 1-22-87; 8:45 am)
BILUNG CODE 6712-01-M

47 CFR Part 67
[CC Docket 78-72 and 80-286; FCC 86-534]

Commeon Carrler Services; Special
Access

AGENCY: Federal Communications
Commission.

ACTION: Order inviting comments.

SUMMARY: The Federal Communications
Commission initiates an examination by
the Federal-State Joint Board of the
proper separations treatment of special
access lines that carry significant
amounts of interstate and intrastate
traffic. This action is taken in order to
address a possible anomaly in the
separations rules,

DATES: Comments are due by February
20, 1987 and replies by March 20, 1987,
ADDRESS: Federal Communications
Commission, Washington, DC 20554.
FOR FURTHER INFORMATION CONTACT:
Sandra Eskin, Policy and Program
Planning Division, Common Carrier
Bureau, (202) 632-9342.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Order
Inviting Comments in CC Docket 78-72
and 80-286, adopted December 4, 1988,
and released December 24, 1986. The full
text of Commission decisions are
available for inspection and copying
during normal business hours in the FCC
Dockets Branch (Room 230), 1919 M
Street NW., Washington, DC. The
complete text of this decision may also
be purchased from the Commission’s
copy contractors, International
Transcription Service, (202) 857-3800,
2100 M Street NW., Suite 140,
Washington, DC 20037.

Summary of Order Inviting Comments

1. In a companion Memorandum
Opinion and Order, the Commission
denied petitions for clarification and/or
reconsideration of the WATS Direct
Assignment Order, CC Dockets 78-72
and 80-286, (51 FR 7942; March 7, 1986).
While the Commission found no
arguments or information to warrant
reconsideration of the decision to
directly assign WATS access line costs,
the petitions and pleadings in the
reconsideration proceeding focused
attention on the fact that a literal
interpretation of the current separations
rules could lead to the conclusion that
there is no rule for “mixed-use” special
access lines. While the costs of all
special access lines are directly
assigned, neither the Commission nor
the Docket 80-286 Joint Board has
considered the existence of significant
amounts of mixed traffic on special
access lines and the impact of this

traffic on the separations treatment of
these lines. The Commission therefore
establishes a pleading cycle for Joint
Board consideration of proposals and
comments on various options for the
separations treatment of these mixed-
use special access lines.

2. The Commission recognizes that
jurisdictional purity is sufficient, but not
necessary, for direct assignment. The
direct assignment of the costs of many
or all special access lines that carry
mixed traffic may still be justified.
Direct assignment might, l!or example, be
applied only to those mixed-use lines on
which it is impossible or impracticable
to detect the nature of the traffic and
therefore to allocate the costs b