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This section of the FEDERAL REGISTER
contains regulatory’ documents having
general applicabifity’ and legal effect, most
of which are keyed to and codified in
the Code of Federal Regulations, which is
published under 50 titles pursuant to 44
US.C. 1510.

The Code of Federal Regulations is sold
by the Superintendent of Documents.
Prices of new books are listed in the
first FEDERAL REGISTER issue of each
week.

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Parts 870, 871, 872, and 873

Premium Rates for Life Insurance

AGeNcCY: Office of Persennel
Management.

AcTION: Final rule.

sumMARY: The Office of Personnel
Management (OPM) has implemented a
reduction in the premium rate for basic
life insurance for all age categories for
standard optional insurance and for
some age categories of additional
optional and family optional insurance
under the Federal Employees’ Group
Life Insurance Program. The reduction
was effective with the first pay period
beginning on or after August 1, 1986. For
retirees, any reductions in premium
levels were reflected in their September
1,1986, annuity payment.

EFFECTIVE DATE: January 2, 1987.

FOR FURTHER INFORMATION CONTACT:
Eleanor Goodwin, (202) 632-3772.

SUPPLEMENTARY INFORMATION: On July
17,1986, OPM published interim
regulations in the Federal Register (51
FR 25849] to reduce the premium rate for
basic insurance coverage and the three
forms of optional insurance coverage.
The reduction is based on OPM's re-
evaluation of the premium rate for basic
life insurance and the three forms of
optional coverage on the basis of
improved mortality experience and
changed demographic and economic
@ssumptions.

No comments were received during
the comment period.

E.Q. 12291, Federal Regulation

l.havc determined that this is not a
major rule as defined under section 1(b)
of E.O. 12291, Federal Regulation.

Regulatory Flexibility Act

I certify that these regulations will not
have a significant economic impact on a
substantial number of small entities
because they affect Federal employees
and annuitants.

List of Subjects in 5 CFR Parts 870, 871,
872, and 873

Administrative practice and
procedures, Government employees, Life
insurance, Retirement, Workers’
compensation.

U.S. Office of Personnel Management.
Constance Horner,
Director:

Accordingly, the interim regulations that
were published at 51 FR 25849-25850 om: july
17, 1986, are adopted as final rules without
change.

[FR Doc. 86-26998 Filed 12-1-86; 8:45 am]
BILLING CODE 6325-01-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration
14 CFR Part 39

[Docket No. 86-CE~60-AD; Amendment
39-5474]

Airworthiness Directives; Beech
Models 35, 35R, A35, B35, C35, D35,
E35, F35, G35, H35, J35, K35, M35, N35,
P35, S35, V35, V354, and V358
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

sumMARY: This amendment adopts a
new Airworthiness Directive (AD), AD
86-21-07, applicable to certain Beech
Models 35, 35R, A35, B35, C35, D35, E35,
F35, G35, H35, ]35, K35, M35, N35, P35,
S35, V35, V35A, and V35B airplanes, and
codifies the corresponding emergency
AD letter dated October 16, 1986, into
the Federal Register. The initial results
of extensive tests, being conducted by
Beech Aircraft Corporation to address
FAA concerns regarding the structural
integrity of these airplanes, indicate that
the empennage strength may be
marginal when the airplane is operated
in certain flight conditions within the
approved flight envelope. This AD
restricts the maneuvering, the maximum
structural cruise, and never exceed

speeds to preclude eperation where
airloads may be developed that could
result in structural failure. In addition.
airplanes certificated in utility category
are restricted to operate in normal
category only.
EFFECTIVE DATE: December 3, 1988, to all
persons except those to whom it has
already been made effective by priority
letter from the FAA dated October 16,
1986.

Compliance: As preseribed in the
body of the AD.

ADDRESSES: Background infermation
pertinent to this AD is contained in the
Rules Docket, Office of the Regional
Counsel, Room 1558, 601 East 12th
Street, Kansas City, Missouri 64106.

FOR FURTHER INFORMATION CONTACT:
Mr. Brian Yanez, FAA, Wichita Aircraft
Certification Office, ACE~120W, 1801
Airport Road, Room 100, Mid-Continent
Airport, Wichita, Kansas 67209;
Telephone (316) 946-4409.

SUPPLEMENTARY INFORMATION: The
FAA, at the request of the American
Bonanza Society, contracted with the
Transportation Systems Canter (TSC) to
study the structural design criteria,
structural design loads, structural
analysis and other characteristics that
might affect the airworthiness of the
Beech V-tail Bonanza. In their report,
TSC recommended extensive testing of
the airplane as well as a review of FAA
Airworthiness Standards for V-tail
designs.

Beech Aircraft Corporation embarked
on an extensive program involving wind
tunnel, flight and static tests in an effort
to answer the TSC concerns. The initial
results from these tests indicate the
empennage strength may be marginal
when the airplane is operated in certain
flight conditions within the approved
envelope.

The FAA determined that this is an
unsafe condition that may exist in other
airplanes of the same type design,
thereby necessitating the AD. It was
also determined that an emergency
condition existed, that immediate
corresponding action was required, and
that notice and public procedure thereon
was impractical and contrary to the
public interest. Accordingly, the FAA
notified all known registered owners of
the airplanes affected by this AD by
priority mail letter dated October 18,
1986. This AD became effective
immediately as to these individuals
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upon receipt of that letter, and is
identified as AD 86-21-07. The AD
limits the maneuvering, maximum
structural cruise and never exceed
speeds of certain Beech Model 35
airplanes. In addition, airplanes
certificated in utility category are
restricted to operate in normal category
only. This action is necessary until such
time that the total investigative program
is complete and a modification to the
tails can be defined, if required.

Since the unsafe condition described
therein may still exist on other Beech
Model 35 airplanes, the AD is being
published in the Federal Register as an
amendment to Part 39 of the Federal
Aviation Regulations (14 CFR Part 39) to
make it effective to all persons who did
not receive the letter notification.
Because a situtation still exists that
requires the immediate adoption of this
regulation, it is found that notice and
public procedure hereon are
impracticable and contrary to the public
interest, and good cause exists for
making this amendment effective in less
than 30 days.

The FAA has determined that this
regulation is an emergency regulation
that is not considered to be major under
Executive Order 12291. It is
impracticable for the agency to follow
the procedures of Executive Order 12291
with respect to this rule since the rule
must be issued immediately to correct
an unsafe condition in aircraft. It has
been further determined that this action
involves an emergency regulation under
DOT Regulatory Policies and Procedures
(44 FR 11034; February 26, 1979). If this
action is subsequently determined to
involve a significant regulation, a final
regulatory evaluation or analysis as
appropriate, will be prepared and
placed in the regulatory docket
(otherwise, an evaluation is not
required). A copy of it, when filed, may
be obtained by contacting the Rules
Docket at the location under the caption
“ADDRESSES”.

List of Subjects 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

PART 39— AMENDED]

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends § 39.13 of Part 39 of the FAR as
follows:

1. The authority citation for Part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;

49 U.S.C. 106(g) (Revised, Pub. L. 97-449,
January 12, 1983); and 14 CFR 11.89.

§39.13 [Amended]
2. By adding the following new AD:

Beech: Applies to all Model 35, 35R, A35, B35,
C3s, D35, E35, F35, G35, H35, 135, K35,
M35, N35, P35, S35, V35, V35A and V35B
(all serial numbers) airplanes certificated
in any category excepl to those Models
535, V35, V35A and V35B airplanes
modified per Supplemental Type
Certificate SA2149CE (straight tail
conversion).

Compliance: Required prior to further flight
after receipt of this AD, unless already
accomplished,

To prevent possible failure of the V-tail
empennage when operating the airplane in
conditions where only marginal structural
strength may be available, accomplish the
following:

(a) For Models 35, 35R, A35, B35, C35, D35,
E35, F35, or G35:

(1) Fabricate and install on the instrument
panel as near as possible to the airspeed
indicator and in clear view of the pilot the
following placard using letters of 0.10 inch
minimum height.

“Never exceed speed, Vne, 144 MPH (125
knots) IAS Maximum structural cruising
speed, Vno, 135 MPH (117 knots) IAS
Maneuvering speed, V,, 127 MPH (110 knots)
IAS."

(2) Mark the outside surface of the airspeed
indicator with lines of approximately %s inch
by % inch as follows:

(A) Red line at 144 MPH (125 knots), and

(B) Yellow line at 135 MPH (117 knots), and

(C) A white slippage mark between the
airspeed indicator glass and case to visually
verify glass has not rotated.

(3) Place a copy of this AD in the Pilot's
Operating Handbook and FAA approved
Airplane Flight Manual and observe the
specified limits.

(4) Operate the airplane in accordance with
these speed limitations.

(b) For Models H3s, J35, K35, M35, N35,
P35, 535, V35, V35A and V35B:

(1) Fabricate and install on the instrument
panel as near as possible to the airspeed
indicator and in clear view of the pilot the
following placard using letters of 0.10 inch
minimum height.

“Never exceed speed, Vne, 197 MPH (171
knots) IAS Maximum structural cruising
speed, Vo, 177 MPH (154 knots) IAS
Maneuvering speed, V,, 132 MPH (115 knots)
IAS."

(2) Mark the outside surface of the airspeed
indicator with lines of approximately % inch
by % inch as follows:

(A) Red line at 197 MPH (171 knots), and

(B) Yellow line at 177 MPH (154 knots), and

(C) A white slippage mark between the
airspeed indicator glass and case to visually
verify glass has not rotated.

(3) Place a copy of this AD in the Pilot's
Operating Handbook and FAA approved
Airplane Flight Manual and observe the
specified limits.

(4) Operate the airplane in accordance with
these speed limitations.

() For all applicable models, fabricate and
install on the instrument panel, over the
existing "“Utility Category" placard the
following placard using letters of 0.10 inch
minimum height: “Normal Category
Operation Only" and operate the airplane
accordingly.

(d) The requirements of this AD may be
accomplished by the holder of a pilot
certificate issued under Part 61 of the Federal
Aviation Regulations on any airplane owned
or operated by him. The person
accomplishing these actions must make the
appropriate aircraft maintenance record
entry as prescribed in FAR 91.173.

(e) An equivalent method of compliance
with this AD may be used when approved by
the Manager, Wichita Aircraft Certification
Office, Federal Aviation Administration,
Central Region, 1801 Airport Road, Room 100,
Mid-Continent Airport. Wichita, Kansas
67209.

This amendment becomes effective
December 3, 1986, as to all persons except
those to whom it has already been made
effective by priority letter dated October 16,
1986, and is identified as AD 86-21-07.

Issued in Kansas City, Missouri, on
November 18, 1986.

Jerold M. Chavkin,

Acting Director, Central Region.

[FR Doc. 86-26982 Filed 12-1-86; 8:45 am|
BILLING CODE 4910-13-M

14 CFR Part 39

[Docket No. 86-CE-26-AD; Amendment 39~
5476]

Airworthiness Directives; British
Aerospace (BAe) Model 3101
(Jetstream) Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a
new Airworthiness Directive (AD),
applicable to certain BAe Model 3101
(Jetstream) airplanes. It requires
modification of the electrical supply
source for the lighting of the standby
artificial horizon and altitude alert
controller indicator (if fitted), from the
main to the essential 428V busbar,
which will ensure that the lighting
supply to these indicators is maintained
subsequent to a loss of the main busbar
supply. The loss of lighting to essential
cockpit instrumentation may result in
the airplane deviating from an assigned
altitude and encroaching into instrument
Flight Rule (IFR) assigned airspace,
causing an unsafe condition.

EFFECTIVE DATE: January 7, 1987.

Compliance: Required within 200 :
hours time-in-service after the effective
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date of this AD, unless already
accomplished.

ADDRESSES: BAe Alert Service Bulletin
(ASB) NO. 24-A-]M7490 original issue
dated October 30, 1985, Revision Ne. 1
dated July 22, 1986, applicable to this -
AD may be obtained from British
Aerospace, Engineering Department,
Post Office Box 17414, Dulles
International Airpert, Washington, DC
20041; Telephone (703) 435-9100. A copy
of this information is alse contained in
the Rules Docket, FAA, Office of the
Regional Counsel, Room 1558, 601 East
12th Street, Kansas City, Missouri 64106,
FOR FURTHER INFORMATION CONTACT:
Mr. Ted Ebina, Brussels Aircraft
Certification Staff, AEU-100, Europe,
Africa and Middle East office, FAA, c/o
American Embassy, 1000 Brussels,
Belgium; Telephone 513.38.30; or Mr. H.
Chimerine, FAA, ACE-109, 601 East 12th
Street, Kansas City, Missouri 64106;
Telephone (816) 374-6932.
SUPPLEMENTARY INFORMATION: A
proposal to amend Part 39 of the Federal
Aviation Regulations to include an AD
requiring changing the electrical source
for the lighting converter unit (1LFH9)
from the 28V d.c. main busbar to the 28V
d.c. essential busbar on certain BAe
Model 3101 (Jetstream) airplanes was
published in the Federal Register on
August 22, 1986 (51 FR 30075). The
proposal resulted from a report, on a
BAe Jetstream Model 3101 aircraft in
flight, of loss of lighting supply to the
standby artificial horizon and altitude
alert controller indicator during loss of
the main busbar supply. Consequently,
British Aerospace issued Alert Service
Bulletin (ASB) No. 24-A-]M7490 dated
October 30, 1985, Revision: No. 1'dated
July 22, 1986, which changes the
electrical supply source for the lighting
converter unit (1LHS) fromithe 28V d.c.
main busbar to the 28V d.c. essential
busbar. This change ensures that the
lighting supply to the standby artificial
horizon and altitude alert controller
indicator (if fitted) is maintained during
loss of the main busbar supply.

The United Kingdom Civil Aviation:
Authority (CAA~UK), which has
responsibility and authority to maintain
the continuing airworthiness of these
dirplanes in the United Kingdom,
classified this ASB No. 24-A-JM7490
dated October 30, 1985, Revision No. 1
dated July 22, 1986, and the actions
fecommended therein by the
manufacturer as mandatory to assure
the continued airworthiness of the
affected airplanes. y

On airplanes operated under the
United Kingdom registration, this action
has the same effect as an AD on’
dirplanes certified for operation in the

United States. The FAA relies upon the
certification of the CAA-UK combined
with FAA review of pertinent
documentation in finding compliance of
the design of these airplanes with the
applicable United States airworthiness
requirements and the airworthiness and
conformity of products of this design
certificated for operation in the United
States.

The FAA examined the available
information related to the issuance of
ASB No. 24-A-JM7490 dated October 30,
1985, Revision No. 1 dated July 22, 1986,
and the mandatory classification of this
Alert Service Bulletin by the CAA-UK
and concluded that the condition
addressed by ASB Ne. 24-A-JM7490
dated October 30, 1985, Revision No. 1
dated July 22, 1986, was an unsafe
condition that may exist on other
airplanes of this type certificated for
operation in the United States.
Accordingly, the FAA propesed an
amendment to Part 39 of the FAR to
include an AD on this subject.

Interested persons have been afforded
an opportunity to comment on the
proposal. No comments or objections
were received on the proposal or the
FAA determination of the related cost te
the public. Accordingly, the proposal is
adopted with the following change,
based on the fact that a Revision No. 1
was introduced by the manufacturer
since the NPRM was published, which
only adds Serial No. 601 to the
applicability list of airplanes, with no
other changes.

The FAA has determined that this
regulation involves sixteen (16) U.S.
registered airplanes at an approximate
“one-time" cost of $50 for each airplane
for a total one-time fleet cost of $800.
The cost of compliance with the
proposed AD is so small that the
expenses of compliance will not have a
significant financial impact on any small
entities operating these airplanes. »
Therefore, I certify that this action (1) is
not a “major rule” under Executive
Order 12291; (2) is not a "significant
rule™ under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the final
evaluation prepared for this action is
contained in the regulatory docket. A
copy of it may be obtained by contacting
the Rules Docket at the location
provided under the caption
“ADDRESSES". v

List of Subjects in 14 CFR Part38

Air transportation, Aviation safety,
Aircraft, Safety.

Adoption of the Amendment

PART 39—[AMENDED]

Accordingly, pursuant to the authority
delegated to me by the Administrator, |
the Federal Aviation Administration
amends §39.13 of Part 39 of the FAR as
follows:

1. The authority citation for Part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C. 106(g) (Revised, Pub. L. 97-449,
January 12, 1983); and 14 CFR 11.89.

§39.13 [Amended]
2. By adding the following new AD:

British Aerospace (BAe): Applies to Model
3101 Jetstream (Serial Numbers 601, 603,
604, 606, to 610, 614, 620, 622, 624 to 626,
628 to 632, 634 to 636, and 638 to 653
inclusive) airplanes certificated in any
category.

Compliance: Required within the next 200
hours time-in-service after the effective date
of this AD, unless already accomplished.

To ensure that adequate lighting supply to
the standby artificial horizon and altitude
alert controller indicator (if fitted) is
maintained during loss of the main busbar
supply, accomplish the following:

(a) Incorporate British Aerospace (BAe)
modification JM7490 in accordance with the
*Accomplishment Instructions™ contained in
BAe Alert Service Bulletin No. 24-A-JM7490
dated October 30, 1985, Revision No. 1 dated
July 22, 1988, by changing the efectrical
supply source for the right upper center panel
instrument lighting converter unit (1LH9)
from the 28V d.c. main busbar to the 28V d.c.
essential busbar.

{b) Aircraft may be flown in accordance
with Federal Aviation Regulations 21.197 to &
location where this AD can be accomplished.

(c) An equivalent means of compliance
with this AD may be used if approved by the
Manager, Aircraft Certification Staff, AEU-
100, Europe, Africa and Middle East Office,
FAA c/o American Embassy, 1000 Brussels,
Belgium. 5

All persons affected by this directive may
obtain copies of the document referred to.
herein upon request to British Aerospace,
Engineering Department, Post Office Box
17414, Dulles International Airport,
Washington, DC 20041; Telephone (703) 435-
9100; or FAA, Office of the Regional Counsel,
Room 1558, 801 East 12th Street, Kansas City,
Missouri 64106.

This amendment becomes effective on
Janvary 7, 1987.

Issued in Kansas City, Missouri, on
November 21, 19886,

Jerold M..Chavkin, ' 4

Acting Director, Central Region.

[FR Doc. 86-26987 Filed 12-1-86; 8:45 am] ~
BILLING CODE 4910-13-M
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14 CFR Part 39

{Docket No. 86-NM-217-AD; Amdt. 39-
5477)

Airworthiness Directives; British
Aircraft Corporation Model 1~11, 200
and 400 Series Airplanes, Modified in
Accordance With Alr Cruisers
Supplemental Type Certificate (STC)
SAB40EA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule, request for
comments.

SUMMARY: This action adopts a new
airworthiness directive, applicable to
certain British Aircraft Corporation
(BAC) Model 1-11, 200 and 400 series
airplanes, which requires a visual
inspection and replacement, if
necessary, of certain container latch
release cables. This action is prompted
by a report of a main cabin door
jamming during an emergency
evacuation when the pin in the escape
slide failed to release. The cause of the
failure was traced to a broken container
latch release cable. This condition, if not
corrected, could jeopardize the
successful evacuation of an airplane in
the event of an emergency. ,
DATES: Effective December 19, 1986.
Comments must be received by
December 19, 1986.
ADDRESSES: Comments should identify
the docket number and be submitted in
duplicate to the Federal Aviation
Administration, Northwest Mountain
Region Office of the Regional Counsel
(Attn: ANM-103) Attention: :
Airworthiness Rules Docket 86-NM-
217-AD, 17900 Pacific Highway South,
C-68966, Seattle, Washington 98168. The
applicable service information may be
obtained from Air Cruisers Company,
P.O. Box 180, Belmar, New Jersey 07719
0180. This information may be examined
at FAA, Northwest Mountain Region,
17900 Pacific Highway South, Seattle,
Washington, or at FAA, New England
Region, New York Aircraft Certification
Office, 181 South Franklin Avenue,
Room 202, Valley Stream, New York.
FOR FURTHER INFORMATION CONTACT: P,
Cuneo or' W. White, Systems Branch,
FAA, New England Region, New York
Aircraft Certification Office, 181 South
Franklin Avenue, Room 202, Valley
Stream, New York 11581; telephone (516)
791-8427. '
SUPPLEMENTARY INFORMATION: This
amendment is prompted by a report that
the mair cabin door on a BAC Model 1-
11 airplane jammed when the pin in the
escape slide, installed in accordance
with Air Cruisers Company STC

SAB40EA, failed to release during an
emergency evacuation. The cause of the
jamming was traced to a broken
container latch release cable. A
subsequent survey revealed broken
cables found on several other BAC 1-11
airplanes. This condition, if not
corrected, could jeopardize the
successful evacuation of the airplane in
the event of an emergency.

The manufacturer has issued Air
Cruisers Alert Service Bulletin 203-25-
A2, dated November 17, 1986, which
describes procedures for visual
inspection and replacement, if
necessary, of the container latch release
cable,

Since this situation is likely to exist or
develop on other airplanes of the same
type design, this AD requires inspection
and replacement, if necessary, of the
container latch release cables in
accordance with the service bulletin
previously mentioned.

Since a situation exists that requires
immediate adoption of this regulation, it
is found that notice and public
procedure hereon are impracticable, and
good cause exists for making this
amendment effective in less than 30
days.

Although this action is in the form of a
final rule, which involves an emergency
and, thus, was not preceded by notice
and public procedure, interested persons
are invited to submit such written data,
views, or arguments as they may desire
regarding this AD. Communications
should identify the docket number and
be submitted in duplicate to the Federal
Aviation Administration, Northwest
Mountain Region, Office of the Regional
Counsel (Attn: ANM-103), Attention:
Airworthiness Rules Docket 86-NM-
217-AD, 17900 Pacific Highway South,
C-689686, Seattle, Washington 98168, All
communications received by the
deadline indicated above will be
considered by the Administrator, and
the AD may be changed in light of the
comments received.

The FAA has determined that this
regulation is an emergency regulation
that is not considered to be major under
Executive Order 12291. It is
impracticable for the agency to follow
the procedures of Order 12291 with
respect to this rule since the rule must
be issued immediately to correct an
unsafe condition in aircraft. It has been
further determined that this document
involves an emergency regulation under
DOT Regulatory Policies and Procedures
(44 FR 11034; February 26, 1979). If this
action is subsequently determined to
involve a significant/major regulation, a
final regulatory evaluation or analysis,
as appropriate, will be prepared and
placed in the regulatory docket

(otherwise; an evaluation is not
required).

List of Subjects in 14 CFR Part 39
Aviation safety, Aircraft.
Adoption of the Amendment

PART 39—[AMENDED]

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends § 39.13 of Part 39 of the Federal
Aviation Regulations (14 CFR 39.13) as
follows:

1. The authority citation for Part 39
continues to read as follows:

Authority: (49 U.S.C. 1354(a)), 1421 and
1423; 49 U.S.C. 106(g) (Revised Pub. L. 97449,
January 12, 19883); and 14 CFR 11.89. .

§39.13 [Amended]

2. By adding the following new
airworthiness directive:

British Aircraft Corporation: Applies to Model
1-11, 200 and 400 series airplanes,
modified in accordance with Air Cruisers
Company STC SAB40EA, as listed in Air
Cruisers Company Alert Service Bulletin
203-25-A2, dated November 17, 1986,
certificated in any category. Compliance
required as indicated, unless previously
accomplished.

To preclude the potential for jamming of
the passenger or service doors, accomplish
the following:

A. Within the next 10 hours time-in-service
and at intervals not to exceed 120 hours time-
in-service thereafter, perform the visual
inspection of the container latch release
cable, and replace, if necessary, in
accordance with Air Cruisers Alert Service
Bulletin 203-25-A2, dated November 17, 1986,
or later FAA-approved revisions.

B. Prior to modification of any airplane in
accordance with Air Cruisers Company STC
SAB40EA, visually inspect the container latch
release cable and replace, if necessary, in
accordance with Paragraph 3.0 of Air
Cruisers Alert Service Bulletin 203-25-A2,
dated November 17, 1986, or later FAA-
approved revisions.

C. Inspections required by paragraph A.,
above, may be discontinued upon
incorporation of a modification approved by
the:-Manager, New York Aircraft Certification
Office, FAA, New England Region.

D. Altérnate means of compliance which
provide an acceptable level of safety may be
used when approved by the Manager, New
York Aircraft Certification Office, FAA, New
England Region.

E. Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate airplanes to a location where the
requirements of this AD may be
accomplished.

All persons affected by this directive who
have not already received the appropriate
service information from the manufacturer
may obtain copies upon request to Air
Cruisers Company, P.O. Box 180, Belmar,
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New Jersey 07719-0180. This information may
be examined at FAA, Northwest Mountain
Region, 17900 Pacific Highway South, Seattle,
Washington, or FAA, New England Region;
New York Aircraft Certification Office, 181
South Franklin Avenue, Room 202, Valley
Stream, New York. ; :

This amendment becomes effective
December 19, 1988,

Issued in Seattle, Washington, on
November 24, 1986,

Frederick M. Isaac,

Acting Director, Northwest Mountain Region.
[FR Doc. 86-26984 Filed 12-01-86; 8:45 am}
BILLING CODE 4910-13-M

14 CFR Part 39

[Docket No. 86-CE-30-AD; Amdt. 39-5475)

Airworthiness Directives; Cessna 100
and 200 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

sumMmARY: This Amendment adopts a
new Airworthiness Directive (AD),
applicable to Cessna 100 and 200 Series
airplanes. This AD requires modification
of the airplanes by installing bolts, nuts
and cotter pins on engine controls
incorporating ball type rod ends in place
of existing self locking nuts and

undrilled bolts. Reports have been
received of forced landings believed to
have been caused by engine power
interruption or fuel starvation due to

loss of the throttle and/or mixture
control attachment. The AD

modification will prevent this unsafe
condition from occurring.

EFFECTIVE DATE: January 7, 1987.
Compliance: As prescribed in the -
body of the AD.

ADDRESSES: Cessna Service Letter
SE79-6 dated April 16, 1979, applicable
to this AD may be obtained from the
Cessna Aircraft Company, Customer
Services, Post Office Box 1521, Wichita,
Kansas 67201. A copy of this
information is also contained in the
Rul{es Docket located at the Federal
Aviation Administration, Central
Region, Office of the Regional Counsel,
Attention: Rules Docket No. 86-CE~30-
AD, Room 1558, 601 East 12th Street,
Kansas City, Missouri 64108.

FOR FURTHER INFORMATION CONTACT:

Mr, Paul O. Pendleton, Aerospace
Eﬂglneer. Wichita Aircraft Certification
Office, Federal Aviation Administration,
1801 Airport Road, Room 100, Mid-
C_ominent Airport, Wichita, Kansas
67209; Telephone (316) 946-4427.

SUPPLEMENTARY INFORMATION:
Discussion

A proposal to amend Part 39 of the
Federal Aviation Regulations to include.
an AD requiring madification of the
attachment of engine and propeller
controls-at the engine on certain Cessna
100 and 200 Series single-engine
airplanes was published in the Federal
Register on August 15, 1986 {51 FR
29258). The proposal resulted from a
National Transportation Safety Board
(NTSB) review of accident reports
involving engine power loss due to
separation of engine and propeller
controls at the engine on these
airplanes. The FAA has received 14
additional reports of accidents and
incidents of engine power interruption
and fuel starvation resulting in engine
power loss and/or forced landings
involving Cessna 100 series airplanes.
The fuel starvation and engine power
interruptions have occurred because the
engine control attachments separated.
Repeated use of the self locking nuts
results in loss of nut retention
capability. Subsequently, the control
attach bolt separates from the control.
Cessna has developed a control
attachment modification which will
preclude this situation. The FAA has
determined that the Cessna modification
is needed to correct an unsafe condition.
Since the condition described is likely to
exist or develop in other Cessna 100 and
200 series airplanes of the same design,
the FAA proposed an AD that would
require modification of the engine
control system by thc installation of
bolts, nuts and cotter pins on those
Cessna 100 and 200 Series airplanes not
presently so equipped.

Interested persons including
registered owners/operators of some
80,000 airplanes were afforded an
opportunity to comment on the proposed
AD. Only one comment was received.
This comment was in favor of adopting
the AD as proposed. No comments were
received on the cost determination.
Accordingly, the proposal is adopted’
without change except for a minor
change in the model and serial number
applicability list clarifying that airplane
serial numbers 21058086 through
21062954 includes T210K through T210M
models as well as 210C through 210M
models.

The cost of modifying these airplanes
as required by the AD is estimated to be
$30 per airplane or an estimated total
cost of $2,400,000 to the privale sector.
This amount is so small that compliance
with the AD will not have a significant
financial impact on any small entities
owning affected airplanes.

Therefore, I certify that this action (1)
is not a major rule under the provisions

of Executive Order 12291, (2) is not a
significant rule under DOT Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1978) and (3) will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation has been prepared
for this action and has been placed in
the public docket. A copy of it may be
obtained by contacting the Rules Docket
at the location provided under the
caption "ADDRESSES".

List of Subjects in 14 CFR Part 39

Air transportation, Aviation safety,
Aircraft, Safety.

Adoption of the Amendment

PART 39—[AMENDED]

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends § 39.13 of Part 39 of the FAR as
follows:

1. The authority citation for Part 39 J
continues to read as follows:

Authority: 49 U,S.C. 1354(a), 1421 and 1423;
49 U.S.C. 106(g) (Revised, Pub. L. 97-449,
January 12, 1983); and 14 CFR 11.89,

§39.13 [Amended]
2. By adding the following new AD:

Cessna: Applies to the following model and
serial number single-engine airplanes
certificated in any category
manufactured thru Model year 1978
equipped with ball type rod ends on the

_engine controls. y )

.| S/N 15059701 thru 15079405,
.| S/N A1500001 thru A1500734.
S/N. 15278406 thru 15282031,
.| S/N A1520736 thru A1520808

i

R172K S/N R1722000 ‘thru R1722929
P172....... S/N P17257120 thwu P17257188
177 thru 1778 .| S/N 17700001 thru 17702752,

177RG........... .| 8/N 177RGO00! thru 177RG1366

.| S/N 18051184 thru 18053000,
.| S/N 18254424 thru 16266580.
.| S/N R18200001 thru R18200583,

S/N 18501600 Ihru 16503683,
.| S/N 188-0001 thru 188-0572.
S/N 18800573 thru 18803296,
| S/N 18800967T thru 188032967

..| S/N 206-0001 thru 206-0275.
recennries| SIN U208-0276 thru U206-1444,

TU206A theu TU206G....... S/N U20801445 thry U20804649.

S/N P206-0001 thru P206-0603.

P206E
TP206A thru TP206E ........| S/N P20600604 thru P20500647.
207,-207A, T207, T207A .4 S/N 20700001 thru 20700482,
210C thru 210M and S/N 21058088 thru 21062054,
T210K theu T210M. v
T210F thry T210J..........| SN T210-00001 ' #wo T210-

0454, . ;
.| S/N P2100G601 ihru P2100Q150.

P210N ...

F150F thru F .| 8/N F150-0001 thru F150-0529.
S/N F15000530 thru F15001428.

FAYS0K, FA150L ............... S/N FA1500001 thru FA1500120
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Models Serial Numbers AD was published in the Federal 14 CFR Part 71
Register.
FRAS0L, FRA150M. ... SIN FRA1500121 thry

FRA1500336.
F152... S/N F15201429 thru F15201528
FA152....... -4 SIN FA1520337 thru FA1520347
FPI72 ... rrrcersrensnd SIN FP122-0001 theu  FP§72-

0003
S/N F172-0001 thru F172-0654.
S/N F17200655 thru F17201749

F1720 thra FIT2N...........

FRA72E thru FR172K.......| S/N FR17200001 thru
FR17200630.

FII7RG i sid SIN F177RGO0OOI thru
F177RG0177.

F182P, F1820.................| S/N F18200001 thry F18200094,

PRI il we| SIN FR18200001 thru
FR18200020.

R172E thiu R1T2H...........

S/N R172-0001 thru R172-0409
lSIN R1720410 theu R1720625

Compliance: Required within the next 100
hours time-in-service after the effective date
of this AD, unless already accomplished.

To prevent engine power interruption due
to loss of attachment of the engine controls,
accomplish the following:

(a) Modify the engine controls installation
by installing a drilled steel bolt, AN310 type
castellated nut and a steel cotter pin in
accordance with Cessna Single-Engine
Customer Care Service Information Letter
SE79-6.

(b) Airplanes may be flown in accordance
with FAR 21.197 to a location where this AD
can be accomplished.

(c) An equivalent means of compliance
with this AD may be used if approved by the
Manager, Wichita Aircraft Certification
Office, Federal Aviation Administration. 1801
Airport Road, Room 100, Mid-Continent
Airport, Wichita, Kansas 67209.

All persons affected by this directive may
obtain copies of the document(s) referred to
herein upon request to Cessna Aircrafl
Company, Customer Services, Post Office
Box 1521, Wichita, Kansas 67201; or the FAA,
Rules Docket, Office of the Regional Counsel,
Room 1558, 601 East 12th Street, Kansas City,
Missouri 64106,

This amendment becomes effective on
January 7, 1987.

Issued in Kansas City, Missouri, on
November 21, 1986.

Jerold M. Chavkin,

Acting Director, Central Region.

[FR Doc. 86-26986 Filed 12-01-86; 8:45 am|
BILLING CODE 4910-13-M

14 CFR Part 39

[Docket No. 86-CE-27-AD; Amendment 39-
5444)

Airworthiness Directives; SOCATA
Models TB10 and TB20 Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Correction of final rule.

summaRy: This action corrects
Airworthiness Directive (AD) 86-21-08,
Amendment 39-5444 (51 FR 37390),
applicable to SOCATA TB10 and TB20
airplanes. This correction is necessary
to correct an editorial error when the

EFFECTIVE DATE: December 3, 1986.

FOR FURTHER INFORMATION CONTACT:
Mr. John P. Dow, Sr., FAA, ACE-109, 601
East 12th Street, Kansas City, Missouri
64106; Telephone (816) 374-6632.

SUPPLEMENTARY INFORMATION:
Subsequent to the issuance of AD 86-
21-08, Amendment 39-5444 (51 FR
37390), applicable to SOCATA TB10 and
TB20 airplanes, the FAA found that
paragraph (c) of the AD included the
word “proposed" when the AD was
published in the Federal Register. Since
the AD was issued as a final rule and
not an NPRM, the word “proposed” is
inappropriate. Therefore, action is taken
herein to make this correction.
Therefore, since this action/correction
imposes no additional burden to the
public, notice and procedure hereon are
unnecessary and contrary to the public
interest, and good cause exists for
making this amendment effective in less
than 30 days.

List of Subjects in 14 CFR Part 39

Air transportation, Aviation safety,
Aircraft, Safety.

1. The authority citation for Part 39
coentinues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423; 49
U.S.C. 106{g) (Revised, Pub. L. 97-449, January
12, 1983); and 14 CFR 11.89,

2. By correcting the following AD:

In FR Doc. 86-CE-27-AD (51 FR
37390), appearing in the Federal Register
of October 22,1986, make the following
correction:

Change paragraph (c) to read as
follows:

An equivalent means of compliance with
this AD may be used if approved by the
Manager, Aircraft Certification Staff, AEU-
100, Europe, Africa, and Middle East Office,
FAA, c/o American Embassy, 1000 Brussels,
Belgium,

All persons affected by this AD may obtain
copies of the documents referred to herein
upon request to SOCATA Groupe
Aerospatiale, B.P. 38, 65001 Tarbes, France:
or FAA, Office of the Regional Counsel,
Room 1558, 601 East 12th Street, Kansas City,
Missouri 64106.

Issued in Kansas City, Missouri, on
November 18, 1986.

jerold M. Chavkin,

Acting Director, Central Region.

[FR Doc, 86-26963 Filed 12-1-86; 8:45 am|
BILLING CODE 4910-13-M

[Alrspace Docket No. B6-ANM-19]

Alteration of Portiand, OR, Transition
Area.

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Correction to final rule.

SUMMARY: This action corrects Federal
Register Document 86-22247. This action
is necessary to correct an error in the
description of the Portland, Oregon, 700
foot transition area. The description of
“that airspace 2.26 miles either side of
the Newburg VORTAC 215°(T) radial
between a point 13.5 nautical miles and
19.78 nautical miles" should be
corrected to read “that airspace 2.26
nautical miles either side of the
Newburg VORTAC 215°(T) radial
between a point 12.5 nautical miles and
19.78 nautical miles."”

EFFECTIVE DATE: 0801, UTC, December
18, 1986,

FOR FURTHER INFORMATION CONTACT:
Robert L. Brown, ANM-534, Federal
Aviation Administration, Docket No. 86-
ANM-19, 17900 Pacific Highway South,
C-68966, Seattle, Washington 98168,
Telephone: (206) 431-2534.

SUPPLEMENTARY INFORMATION:
History

Federal Register Document 86-22247
was published on October 2, 1986, 51 FR
35209 that redefined the geographical
boundaries of the Portland, Oregon, 700
foot transition area. This action will
provide additional controlled airspace
to accommodate aircraft executing the
VOR/DME-B approach to McMinaville
Municipal Airport, McMinnville,
Oregon.

The FAA has determined that this
regulation only-involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore; (1) Is not a “major
rule" under Executive Order 12291; (2) is
not a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
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List of Subjects in 14 CFR Part 71
Aviation safety, Transition areas.
Adoption of the Amendment; Correction

PART 71—[AMENDED]

Accordingly, pursuant to the authority
delegated to me, Part 71 of Federal
Aviation Regulations (14 CFR Part 71) is
amended, as follows:

1, The authority citation for Part 71
continues to read as follows:

Authority: 49 U.S,C. 1348(a), 1354(a), 1510;
Executive Order 10854; 49 U.S.C. 106(g)
(Revised Pub. L. 87-449, January 12, 1983); 14
CFR 11.68.

§71.181 [Amended]

2. §71.181 is correctly amended to
read as follows:

Portland, Oregon, Transition Area (Amended)

That airspace extending upward from 700
feet above the surface bounded on the north
by lat. 46°00°00" N, on the east by long.
122°00°00” W; thence via a line to lat.
45°51°00” N, long. 122°00°00" W to lat.
45°51°00" N, long. 122°05'00" W; bounded on
the south by lat. 45°10'00" N, and on the west
by long. 123°30°00” W; including that airspace
2.26 miles either side of the Newburg
VORTAC 215°(T) radial between a point 12.5
nautical miles and 19.78 nautical miles of the
Newburg VORTAC 215°(T) radial; that
airspace extending upward from 1,200 feet
above the surface bounded on the north by a
line beginning at a point 3 miles offshore at
lat, 46°30'30" N, extending easterly via lat.
46°30'30” N, to long. 121°40'00" W; thence
easterly along the south edge of V-204 to lat.
46°30'40" N, long. 120°36'00" W; on the east
by V-25, on the south by V-536 to Corvallis,
VOR; thence via lat. 44°30'00" N, to a point 3
miles offshore and on the west by a line 3
miles offshore to the point of beginning.

Issued in Seattle, Washington, on
November 21, 1986,

William E. O'Neill,

Acting Manager, Air Traffic Division,
Northwest Mountain Region.

[FR Doc. 86-26985 Filed 12-1-886; 8:45 am|
BILLING CODE 4910-13-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 37
[Docket No. RM85-19-000]

Generic Determination of Rate of
Return on Common Equity for Public
Utilities; Correction

November 24, 1986.

AGENCY: Federal Energy Regulatory
Commission (Commission).

AcTION: Notice of update to benchmark
rate of return on common equity for
public utilities; errata.

SUMMARY: The Commission is correcting
an error in the Notice of Update to
Benchmark Rate of Return on Common
Equity for Public Utilities which
appeared in the Federal Register on
October 21, 1986 (51 FR 37265). Footnote
4 of the main text and Exhibit 2 of the
Appendix erroneously suggest that
Centerior Energy Corp. reduced its
dividend rate in the quarter ending
September 30, 1986. The dividend rate
was not reduced. i
Correcting this error does not aflect
the benchmark rate of return of 12.25
percent that applies to the period
November 1986 through January 1987.

FOR FURTHER INFORMATION CONTACT:
Ronald L. Rattey, Office of Regulatory
Analysis, Federal Energy Regulatory
Commission, 825 North Capitol Street
NE., Washington, DC 20426, (202) 357-
8293.

SUPPLEMENTARY INFORMATION:

Update to Benchmark Rate of Return on
Common Equity for Public Utilities;
Errata

The following corrections are made in
Generic Determination of Rate of Return
on Common Equity for Public Utilities
published in the Federal Register on
October 21, 1986 at 51 FR 37265:

1. On page 37265, footnote 4 in column
three is revised to read:

Centerior Energy Corp. was excluded
from the sample used to determine the
median dividend yield for the quarter
ending September 30, 19886. It was
included in the sample for the prior
quarter. Whether Centerior should have
been included or excluded from the
sample in either quarter is arguable.
Since there is no effect on the
benchmark rates (and only minor effects
on the cost of common equity estimates),
the issue of how to treat the company
for these two quarters is considered
moot.

2. On page 37268, the second line of
the table which reads:

“CS CENTERIOR ENERGY CORP
DIVIDEND RATE REDUCED IN
QUARTER ENDING 09/30/86” is
removed.

Kenneth F. Plumb,
Secretary.

[FR Doc. 86-27054 Filed 11-28-86; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21CFR Part814
[Docket No. 79N-0009]

Premarket Approval of Medical
Devices; Office of Management and
Budget Approval and Confirmation of
Effective Date

AGENCY: Food and Drug Administration.
ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is announcing
that the Office of Management and
Budget (OMB) has approved the
collection of information requirements
in the final rule on premarket approval
of medical devices subject to certain
conditions. In addition, FDA is
confirming the effective date of the final
rule.

EFFECTIVE DATE: November 19, 1986.

FOR FURTHER INFORMATION CONTACT:
Joseph M. Sheehan, Center for Devices
and Radiological Health (HFZ-84), Food
and Drug Administration, 5600 Fishers
Lane, Rockville, MD 20857, 301-443—
4874.

SUPPLEMENTARY INFORMATION: In the
Federal Register of July 22, 1986 (51 FR
26342) (corrected at 51 FR 40414), FDA
published a final rule (21 CFR Part 814)
to prescribe the contents of a premarket
approval application (PMA) for a
medical device and the criteria FDA will
apply in approving, disapproving, or
withdrawing approval of a PMA. In the
preamble to the final rule (51 FR 26364),
FDA announced that the collection of
information requirements contained in
§§ 814.15(b), 814.20, 814.39, 814.82, and
814.84 had been submitted to OMB for
approval under the Paperwork
Reduction Act of 1980 (44 U.S.C. Chapter
35) and § 1320.13(g) of OMB's
regulations (5 CFR 1320.13(g)). The
agency also stated that these collection
of information requirements would not
become effective until FDA obtained
OMB approval of them, and that FDA
would publish in the Federal Register a
notice of OMB's decision to approve,
modify, or disapprove them.

On October 20, 1986, OMB sent FDA a
notice of action stating that the
collection of information requirements
are approved for use through September
30, 1989, under OMB Control No. 0910
0231. In its remarks accompanying its
notice of action, OMB stated in pertinent
part:
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1. Under § 814.20(b)(3)(iv), applicants
would only be required to report
information that is actually known to
the applicant.

2. Under § 814.20(b)(3), the summary
would only be required to contain brief
statements of major points and would
typically be no longer than 10 to 15
pages in length.

3. Under § 814.20(b)(5), manufacturers
would only be required to report on
voluntary standards that were
specifically applicable and that were
developed in accordance with FDA's
policy statement on standards
development (50 FR 43081). Upon
request, FDA will provide to applicants
a complete list of standards meeting
these criteria that are applicable to their
device.

4. Under § 814.20(b)(10), current
practice would not change for labeling,
and advertising (that is not also
labeling) would not be required to be
reviewed prior to approval of the device,

5. Under § 814.20(e), periodic reports
would be limited to studies sponsored
by the applicant or to which the
applicant has reasonable access.

6. Under § 814.39(b), trivial changes,
such as changes in the color of the label,
would not have to be reported in the
periodic report.

7. Under § 814.82(a)(4), if patient LD,
cards are required in situations when
devices are sold directly to health
practitioners, it will be the
manufacturer’s responsibility: (1) To
supply such cards directly to
practitioners for distribution to patients
and (2) to take reasonable steps to
obtain from the practitioners patient
identity information.

8. Under § 814.84(b)(2)(i), “related"
devices shall mean devices that are the
same or substantially similar.

Thus the final rule, including those
sections containing collection of
information requirements listed above,
will become effective on November 19,
1986.

List of Subjects in 21 CFR Part 814

Administrative practice and
procedure, Medical devices, Premarket
approval, Reporting and recordkeeping
requirements.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and the
Freedom of Information Act and under
authority delegated to the Commissioner
of Food and Drugs, Part 814 is amended
as follows:

PART 814—PREMARKET APPROVAL
OF MEDICAL DEVICES

The authority citation for 21 CFR Part
814 is revised to read as follows:

Authority: Secs. 501-503, 510, 513-520,
701{a), 702, 703, 704, 705, 706, 708, and 801, 52
Stal. 1049-1058 as amended, 687 Stat. 477 as
amended, 74 Stat. 399-407 as amended, 76
Stat. 794-795 as amended, 90 Stal. 540-574.
582-583 {21 U.S.C. 351, 352, 353. 360, 360¢—
360§, 371(x), 373, 374, 375, 379, 381); Pub. L. 90—
23, 81 Stat. 54-56 as amended by B8 Stat.
1561-1585 (5 U.S.C. 552); 21 CFR 5.10, 5,11,

§§ 814.15, 814.20, 814.39, 814.82, and 814.84
[Amended)

2. Sections 814.15, 814.20, 814.39,
814.82, and 814.84 are amended by
adding at the end of each section
“(Approved by the Office of
Management and Budget under control
No. 0910-0231)."

Dated: November 25, 1966,

John M. Taylor,

Associate Commissioner for Regulatory
Affairs.

[FR Doc. 86-26988 Filed 11-26-86; 11:12 amj
BILLING CODE 4160-01-M

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Part 1
[T.D. 8107)

Income Tax; Taxable Years Beginning
After December 31, 1953; Taxable
Years to Which the Net Operating Loss
of a Real Estate Investment Trust May
Be Carried

AGENCY: Internal Revenue Service,
Treasury.

ACTION: Final regulations.

SUMMARY: This document contains final
regulations under section 172{b)(1){E).
These amendments will conform the
regulations to changes made by the Act
of December 24, 1980 (Pub. L. 96-595),
the Economic Recovery Tax Act of 1981,
and the Technical Corrections Act of
1982. These regulations provide
guidance to officers and employees of
the Internal Revenue Service and the
public with respect to the taxable years
to which a net operating loss of a real
estate investment trust (hereinafter
REIT) may be carried.

DATE: These regulations are generally
effective for net operating losses in
taxable years ending after December 31,
1975; however, the regulations
conforming to section 207{a)(2)(B}{i) of
the Economic Recovery Tax Act of 1981
(§1.172-10(a)(3)) shall apply to the
determination of the net operating loss
deduction for taxable years ending after
October 4, 1978, for net operating losses
sustained in taxable years ending after
December 31, 1972.

FOR FURTHER INFORMATION CONTACT:
Mitchell H. Rapaport of the Legislation
and Regulations Division, Office of the
Chief Counsel. Internal Revenue
Service, 1111 Constitution Avenue, NW.,
Washington, DC 20224 (Attention:
CC:LR:T) (202-566-3740).

Background

On June 26, 1984, the Federal Register
published proposed amendments to the
Income Tax Regulations [26 CFR Part 1)
under section 172 of the Internal
Revenue Code of 1954 (49 FR 26102). The
amendments were proposed to conform
the regulations to the amendments made
by section 1606 of the Tax Reform Act of
1976 (Pub. L. 94-455, 90 Stat. 1755),
section 1 of the Act of December 24,
1980 (Pub. L. 96-595, 94 Stat. 3464) and
by section 207 (a) and (¢) (1) and (3) of
the Economic Recovery Tax Act of 1961
(Pub. L. 97-34, 85 Stat. 225, 226) (as
amended by section 102 (d) (1) and (2) of
the Technical Corrections Act of 1982
{Pub. L. 97-448, 96 Stat. 2370}). The
proposed regulations also contained
amendments to update the existing
regulations under section 172 and delete
provisions that are no longer applicable.
The Service did not receive any written
comments in response to the notice of
proposed rulemaking. No public hearing
was requested or held. Accordingly, the
proposed regulations are adopted as
proposed.

Non-Applicability of Executive Order
12291

The Commissioner of Internal
Revenue has determined that this final
rule is not a major rule as defined in
Executive Order 12291 and that a
regulatory impact analysis is not
required,

Regulatory Flexibility Act

Although a notice of proposed
rulemaking that solicited public
comment was issued, the Internal
Revenue Service concluded when the
notice was issued that the regulations
are interpretative and that the notice
and public procedure requirements of 5
U.S.C. 553 did not apply. Accordingly,
the final regulations do not constitute
regulations subject to the Regulatory
Flexibility Act (5 U.S.C. chapter 6).

Drafting Information

The principal author of these
regulations is Mitchell H. Rapaport of
the Legislation and Regulations Division
of the Office of the Chief Counsel,
Internal Revenue Service. However,
personnel from other offices of the
Internal Revenue Service and the
Treasury Department participated in
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developing the regulations, on matters of
both substance and style.

List of Subjects
26 CFR 1.61-1—1.2814

Income taxes, Taxable income,
Deductions, Exemptions.

26 CFR 1.851-1—1.860-1

Income taxes, Investment companies,
Real estate investment trusts.

26 CFR 1.6411-1—1.6425-3

Income taxes, Administration and
procedure, Abatements, Credits,
Refunds.

Amendments to the regulations

PART 1—[AMENDED]

The amendments to 26 CFR Part 1 are
as follows:

Paragraph 1. The authority for Part 1
continues to read in part:

Authority: 26 U.S.C.7805.* * *

Par. 2. Section 1.172-1 is amened by
removing paragraph {f), by redesignating
paragraphs (g) and [h) as paragraphs {f)
and (g), respectively, and by revising
paragraph (e) to read as follows:

§1.172-1 Net operating loss deduction.

* -

(e) Law applicable to computations.
(1) In determining the amount of any net
operating loss carryback or carryover to
any taxable year, the necessary
computations involving any other
laxable year shall be made under the
law applicable to such other taxable
year.

(2] The net operating loss for any
laxable year shall be determined under
the law applicable to that year without
regard to the year to which it is to be
carried and in which, in effect, it is to be
deducted as part of the net operating
loss deduction.

(3) The amount of the net operating
loss deduction which shall be allowed
for any taxable year shall be determined
under the law applicable to that year.

Par. 3. Section 1.172-2 is revised to
read as follows:

§1.172-2 Net operating loss in case of a
Corporation.

(a) Modification of deductions. A net
Operating loss is sustained by a
Corporation in any taxable year if and to
the extent that, for such year, there is an
excess of deductions allowed by chapter
! of the Code over gross income
tomputed thereunder. In determining the
excess of deductions over gross income
for such purpose—

(1) Items not deductible. No deduction
shall be allowed under—

(i) Section 172 for the net operating
loss deduction, and

(ii) Section 922 in respect of Western
Hemisphere trade corporations;

(2) Dividends received. The 85-percent
limitation provided by section 246(b)
shall not apply to the deductions
otherwise allowed under—

(i) Section 243(a) in respect of
dividends received from domestic
corporations,

(if) Section 244 in respect of dividends
received on preferred stock of public
utilities, and

(iii) Section 245 in respect of
dividends received from foreign
corporations; and

(3) Dividends paid. The deduction
granted by section 247 in respect of
dividends paid on the preferred stock of
public utilities shall be computed
without regard to subsection (a)(1)(B) of
Section 247,

(b) Example. The following example
illustrates the application of paragraph
(a):

Example. For the calendar year 1981, the X
corporation has a gross income of $400,000
and total deductions allowed by chapter 1 of
the Code of $375,000 exclusive of any net
operating loss deduction and exclusive of any
deduction for dividends received or paid.
Corporation X in 1981 received $100,000 of
dividends entitled to the benefits of section
243(a). These dividends are included in
Corporation X's $400,000 gross income.
Corporation X has no other deductions to
which section 172(d) applies. On the basis of
these facts, Corporation X has a net operating
:_os‘;ls for the year 1961 of $60,000, computed as
Olows:

Deductions for 1981 ... issees
Plus: Deduction for dividends re-
ceived, computed  without
regard to the limitation provid-
ed in section 248(b) (85% of
$100.000)

Total
Less: Gross income for 1981 (in-
cluding $100,000 dividends) .......... 400,000

60,000

$375.000

== 08.000
460,000

Net operating loss for 1961....

(¢) Qualified real estate investment
trusts. For taxable years ending after
October 4, 1976, the net operating loss of
a qualified real estate investment trust
(as defined in § 1.172-10(b)) is computed
by taking into account the adjustments
described in section 857(b)(2) (other
than the deduction for dividends paid,
as defined in section 581), as well as the
modifications required by paragraph
(a){1) of this section. Thus, for example,
the special deductions for dividends
received, etc., provided in part VIII of
subchapter B (other than section 248), as

well as the net operating loss deduction
under section 172, are not allowed in
computing the net operating loss of a
qualified real estate investment trust.

§1.172-3 [Amended]

Par. 4. Section 1.172-3 is amended as
follows:

1. Paragraph (a) is amended by
removing the phrase “beginning after
December 31, 1953,", by removing “of
1954", and by removing the clause; this
rule shall apply even though the loss
year is otherwise subject to the Internal
Revenue Code 0f1939.” and by adding a
period after the word “thereunder™;

2. Paragraph (b) is amended by
removing the phrase “in case of a
taxable year beginning after December
31, 1963,";

3. Paragraph [e) is removed; and

4. Paragraph (f) is redesignated as
paragraph (e).

Par. 5. Section 1.172—4 is amended as
follows:

1. Paragraph (a)(5) is removed;

2. Existing paragraph (a)(6), (7), and
(8) are redesignated as paragraph {a)(5),
(6), and (7), respectively:

3. Newly redesignated paragraph (a)
(7} is amended by removing “1371" and
adding "1361" in lieu thereof and by
removing "(g)"” and adding “(f)" in lieu
thereof; and

4. Paragraphs (a){1) and (b) are
revised to read as follows:

§ 1.172-4 Net operating loss carrybacks
and net operating loss carryovers.

(a) General provisions—{1) Years to
which loss may be carried—{i) In
general. In order to compute the net
operating loss deduction the taxpayer
must first determine the part of any net
operating losses for any preceding or
succeeding taxable years which are
carrybacks or carryovers to the taxable
year in issue.

(ii) General rule for carrybacks and
carryovers. Except as provided in
section 172 (b)(1)(C), (D). (E), (F), (G).
(H), (1), and (]), paragraphs (a)(1)(iii),
(iv), [v), and (vi) of this section, and
§ 1.172-10{a), a net operating loss shall
be carried back to the 3 preceding
taxable years and carried over to the 15
succeeding taxable years (5 succeeding
taxable years for a loss sustained in a
taxable year ending before January 1,
1976).

(iii) Loss of a regulated transportation
corporation. Except as provided in
subdivision [iv) of this subparagraph
and § 1.172-10(a), a net operating loss
sustained by a taxpayer which is a
regulated transportation corporation (as
defined in section 172(g)(1)) in a taxahle
year ending before January 1, 1976,
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shall, subject to the provisions of section
172(g) and § 1.172-8, be carried back to
the taxable years specified in paragraph
(a)(1)(ii) of this section and shall be
carried over to the 7 succeeding taxable
years.

(iv) Loss attributable to foreign
expropriation. If the provisions of
section 172(b)(3)(A) and § 1.172-9 are
satisfied, the portion of a net operating
loss attributable to a foreign
expropriation loss (as defined in section
172(h)) shall not be a net operating loss
carryback to any taxable year preceding
the taxable year of such loss and shall
be a net operating loss carryover to each
of the 10 taxable years following the
taxable year of such loss.

(v) Loss of a financial institution. A
net operating loss sustained in a taxable
year beginning after December 31, 1975,
by a taxpayer to which section 585, 586,
or 593 applies shall be carried back
(except as provided in § 1.172-10(a)) to
the 10 preceding taxable years and shall
be carried over to the 5 succeeding
taxable years.

(vi) Loss of a Bank for Cooperatives.
A net operating loss sustained by a
taxpayer which is a Bank for
Cooperatives (organized and chartered
pursuant to section 2 of the Farm Credit
Act of 1933 (12 U.S.C. 1134}) shall be
carried back (except as provided in
§ 1.172-10(a)) to the 10 preceding
taxable years and shall be carried over
to the 5 succeeding taxable years.

- - - - -

(b) Portion of net operating loss which
is a carryback or a carryover to the
taxable year in issue. (1) A net
operating loss shall first be carried to
the earliest of the several taxable years
for which such loss is allowable as a
carryback or a carryover, and shall then
be carried to the next earliest of such
several taxable years, etc, Except as
provided in § 1.172-9, the entire net
operating loss shall be carried back to
such earliest year.

(2) The portion of the loss which shall
be carried to any of such several taxable
years subsequent to the earliest taxable
year is the excess of such net operating
loss over the sum of the taxable incomes
(computed as provided in § 1.172-5) for
all of such several taxable years
preceding such subsequent taxable year.

(3) If a portion of the net operating
loss for a taxable year is attributable to
a foreign expropriation loss (as defined
in section 172(h)) and if an election
under paragraph (c) of §1.172-9 is made
with respect to such portion of the net
operating loss, then see § 1.172-9 for the
separate treatment of such portion of the
net operating loss.

* . . * .

§1.172-5 [Amended]

Par. 6. Section 1.172-5 is amended as
follows:

1. Paragraph (a)(1) is removed;

2. Paragraph (a) (2), (3), (4), and (5) are
redesignated as paragraph (a) (1), (2),
(3), and (4), respectively;

3. Newly redesignated (a)(3) is
amended by removing *'1371" and
adding “1361" in lieu thereof and by
removing “paragraph (g)" and adding
“paragraph (f)" in lieu thereof;

4. Newly redesignated (a)(4) is
amended by removing "§ 1.172-12(b)"
and adding "'§ 1.172-10(b)" in both
places that “§ 1.172-12(b)" appears and
by removing “paragraph (a)(3)"” and
“paragraph (a)(3)(i)" and adding
“paragraph (a)(2)" and “paragraph
(a)(2)(1)", respectively, in lieu thereof;
and

5. Paragraph (b) is removed and
reserved.

§1.172-7 [Amended]

Par. 7. Paragraph (a) of § 1.172-7 is
amended by removing the last sentence
thereof.

§1.172-8 [Removed]
Par. 8. Section 1.172-8 is removed.

§1.172-9 [Removed]

Par. 9. Section 1.172-9 is removed.

Par. 10. Section 1.172-10 is
redesignated as § 1.172-8 and amended
as follows:

1. Paragraph (d) is removed.

2. Paragraph (e) is redesignated as
paragraph (d); and

3. Paragraph (a) is revised to read as
follows:

§1.172-8 Net operating loss carryovers
for regulated transportation corporations.

(a) In general. A net operating loss
sustained in a taxable year ending
before January 1, 1976, shall be a
carryover to the 7 succeeding taxable
years if the taxpayer is a regulated
transportation corporation (as defined in
paragraph (b) of this section) for the loss
year and for the 6th and 7th succeeding
taxable years. If, however, the taxpayer
is a regulated transportation corporation
for the loss year and for the 6th
succeeding taxable year, but not for the
7th succeeding taxable year, then the
loss shall be a carryover to the 6
succeeding taxable years. If the
taxpayer is not a regulated
transportation corporation for the 6th
succeeding taxable year then this
section shall not apply. A net operating
loss sustained in a taxable year ending
after December 31, 1975, shall be a
carryover to the 15 succeeding taxable
years.

- - - - -

§1.172-9 [Redesignated from § 1.172-11
and Amended]

Par. 11. Section 1.172-11 is
redesignated as §1.172-9 and amended
as follows:

1. Paragraph (c)(2) is removed;

2. Paragraph (c)(3) is redesignated as
paragraph (c)(2) and is amended by
removing “subparagraphs (1) and (2)"
and adding “subparagraph (1)” in lieu
thereof, by removing "172(b)(3)(C){ii)"
and adding "172(b)(3)(A)(ii)” in lieu
thereof, and by removing the flush
material under paragraph (iv);

3. Paragraph (d) is removed;

4. Paragraphs (e) and (f) are
redesignated respectively as paragraphs
(d) and (e) and are amended by
removing “paragraph (a)(1)(v)” and
adding “paragraph (a)(1)(iv)" in each
place it appears; and

5. Newly redesignated paragraph (d)
is further amended by removing
“paragraph (c)" from paragraph (1) and
adding “paragraph (a)” in lieu thereof
and by removing “'paragraph (c)(2}” from
paragraph (3), Example (1) and adding
“paragraph (a)" in lieu thereof.

Par. 12. Section 1.172-12 is
redesignated as § 1.172-10 and amended
as follows:

1. Paragraph (a)(2) is redesignated as
paragraph (a)(8);

2. Paragraph (c) is redesignated as
paragraph (d):

3. Newly redesignated paragraph (d)
is amended by removing “§§ 1.172-2(e)"
and adding “§§1.172-2(c)" in its place;
and

4. New paragraphs (a) (1) through (7)
and (c) are added to read as follows:

§1.172-10 Net operating losses of real
estate investment trusts.

(a) Taxable years to which a loss may
be carried. (1) A net operating loss
sustained by a qualified real estate
investment trust (as defined in
paragraph (b)(1) of this section) in a
qualified taxable year (as defined in
paragraph (b)(2) of this section) ending
after October 4, 1976, shall not be
carried back to a preceding taxable
year.

(2) A net operating loss sustained by 8
qualified real estate investment trust in
a qualified taxable year ending before
October 5, 1976, shall be carried back to
the 3 preceding taxable years. However,
see § 1.857-2(a)(5), which does not allow
the net operating loss deduction in
computing real estate investment trust
taxable income for taxable years ending
before October 5, 1976.

(3) A net operating loss sustained by a
qualified real estate investment trust in
a qualified taxable year ending after
December 31, 1972, shall be carried over
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to the 15 succeeding taxable years.
However, see § 1.857-2(a)(5).

(4) A net operating loss sustained by a
qualified real estate investment trust in
a qualified taxable year ending before
January 1, 1973, shall be carried over to
8 succeeding taxable years. However,
see § 1.857-2(a)(5).

(5) A net operating loss sustained in a
taxable year for which the taxpayer is
not a qualified real estate investment
trust generally may be carried back to
the 3 preceding taxable years; however,
a net operating loss sustained in a
taxable year ending after December 31,
1975, shall net be earried back to any
qualified taxable year. However, see
§ 1.857-2(a)(5), with respect to a net
operating loss sustained in a taxable
year ending before January 1, 1976.

(6) A net operating loss sustained in a
taxable year ending after December 31,
1975, for which the taxpayer is not a
qualified real estate investment trust
generally may be carried over to the 15
succeeding taxable years.

(7){i) A net operating loss sustained in
a taxable year ending before January 1,
1986, for which the taxpayer is not a
qualified real estate investment trust
generally may be a net operating loss
carryover to each of the 5 succeeding
taxable years. However, where the loss
was a net operating loss carryback to
one or more qualified taxable years, the
net operating loss, in accordance with
ga ragraph (a)(7)(ii) of this section shall

e—

(A) Carried over to the 15 succeeding
taxable years if the loss could be a net
operating loss carryover to a taxable
year ending in 1981, or

[B) Carried over to the 5, 6, 7, or 8
succeeding taxable years if paragraph
(a)(7)(i)(A) of this section does not
apply.

(ii) For purposes of determining
whether a net operating loss could be a
carryover to a taxable year ending in
1981 under paragraph {a)(7){(i){A) of this
section or, where paragraph (a)(7)(i)(A)
of this section does not apply, to
determine the actual carryover period
under paragraph (a){7)(i}(B) of this
section, the net operating loss shall have
a carryover period of 5 years, and such
period shall be increased (to a number
not greater than 8) by the number of
qualified taxable years to which such
loss was a net operating loss carryback;
however, where the taxpayer acted so
as to cause itself to cease to be a
qualified real estate investment trust
and the principal purpose for such
action'was to secure the benefit of the
allowance of a net operating loss

Carryover under section 172(b)(1)(B), the -
net operating logs carryover period shall .

be limited to 5 years. However, see
§ 1.857-2(a)(5).

- - - - -

(c) Examples. The provisions of this
section may be illustrated by the
following examples:

Example (1)-{i) Facts. X was a qualified
real estate investment trust for the taxable
years ending or December 31, 1972, and
December 31, 1873. X was not a qualified real
estate investment trust for the taxable years
ending on December 31, 1971, and December
31,1974. X sustained a net operating loss for
the taxable year ending on December 31,
1974.

(ii) Applicable carrybock and carryover
periods. The net operating loss must be
carried back to the 3 preceding taxable years.
Under §1.657-2 (a)(5) the ne! operating loss
deduction shall not be allowed in computing
real estate investment trust taxable income
for the years ending December 31, 1972, and
December 31, 1973, Where a net operating
loss is sustained in a taxable year ending
before January 1, 1978, for which the taxpayer
is not a qualified real estate investment trust
and the loss is a net operating loss carryback
to one or more qualified taxable years, the
carryover period is determined under § 1.172-
10 (a)(7); the carryover period is determined
by first applying the rule provided in
paragraph (a)(7){ii) of this section to obtain
the carryover period for purposes of
determining whether the net operating loss
could have been a net operating loss
carryover to a taxable year ending in 1981.
Under these facts, paragraph (a}(7)(ii) of this
section provides for a 7-year carryover period
(5 years increased by the 2 qualified taxable
years to which the loss was a net operating
loss carryback); therefore, since the
carryover period provided for by paragraph
(a){7)(ii) of this section would allow the net
operating loss to be a net operating loss
carryover te a taxable year ending in 1981,
under paragraph (a)(7)(ii){A) of this section
the applicable carryover period is 15 years
(provided that X did not act so as to cause
itself to cease to qualify as a real estate
investment trust for the principal purpcse of
securing the benefit of a net operating loss
carryover under section 172 (b){1)(B)).

Example (2)-{i) Facts. The facts are the
same as in example (1) except that the
taxable year ending December 31, 1973, was
not a qualified taxable year for X.

(ii}) Applicable carryback and carryover
periads. The net operating loss must be
carried back to the 3 preceding taxable years.
Section 1.857-2 [a)(5) provides that the net
operating loss deduction shall not be allowed
in computing real estate investment trust
taxable income for the year ending December
31, 1972. Under these facts the carryover
period is determined under § 1.172-10 (a)(7).
Paragraph (a)(7)(ii) of this section provides
for a 6 year carryover period (5 years
increased by the 1 qualified taxable year to
which the loss was a net operating loss
carryback): therefore, since a 6 year
carryover period would not allow the net
operating loss ta be a net operating loss
carryover 10 a taxable year ending in 1981,
paragraph (a)(7){i)(A) of this section does not
apply. Where the rule stated in paragraph

(a)(7)(i)(A) of this section does not apply.
paragraph (a){7)(i)(B) of this section provides
that the applicable carryover period is the
carryover period determined under paragraph
(a)(7)(ii) of this section, which, in this case, is
6 years [provided that the principal purpose
for X acting so as to cause itself to cease to
qualify as a real estate investment trust was
not to secure the benefit of the allowance of a
net operating loss carryover under section
172 [b)(1)(B)).

§ 1.857-6  [Amended]

Par. 13. Paragraph (e)(1)(ii) of § 1.857-
6 is amended by removing ““1.172-
5(a)(5)" and by adding “§ 1.172-5(a)(4)"
in lieu thereof.

§ 1.6411-1 [Amended])
Par. 14. Paragraph {d) of § 1.6411-1 is
removed.
Lawrence B. Gibbs,
Commissioner of Internal Revenue.
Approved: November 14, 19886,
J. Roger Mentz,
Assistant Secretary of the Treasury.
[FR Doc. 86-26908 Filed 12-1-86; 8:45 am]
BILLING CODE 4830-01-M

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 166

[CGD 81-103]

Shipping Safety Falrways; Alaska
AGENCY: Coast Guard, DOT.

ACTiON: Final rule.

summARY: This rule establishes two new
shipping safety fairways off the
southern coast of Alaska in the
approaches to Prince William Sound
and through Unimak Pass. This action is
necessary to permit vessels to navigate
safely through areas of the northern Gulf
of Alaska and around the Alaska
Peninsula. These shipping safety
fairways are intended to increase
navigation safety in areas subject to
offshore drilling activities by providing
corridors where fixed offshore
structures are not permitted.

EFFECTIVE DATE: January 2, 1987.

FOR FURTHER INFORMATION CONTACT:
Lieutenant (j.g.) Daphne Reese, Project
Manager, Office of Navigation (G-NSS-
2), room 1606, U.S. Coast Guard
Headquarters, 2100 Second St. SW.,
Washington, DC 20593 [202) 267-0364.

SUPPLEMENTARY INFORMATION: A notice
of proposed rulemaking (NPRM)
concerning the shipping safety fairways
in this final rule was published on
February 6, 1986 (51 FR 4615). Interested
persons were given until May 7, 1986, to
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submit comments. A public hearing was
not held on this matter.

Drafting Information

The principal persons involved in
drafting this rulemaking are: Lieutenant
(j.g.) Daphne Reese, Project Manager,
Office of Navigation, and Lieutenant
Sandra Sylvester, Project Attorney,
Office of Chief Counsel.

Background

In 1978, the Ports and Waterways
Safety Act (PWSA) was amended to
authorize the Coast Guard to establish
shipping safety fairways (33 U.S.C.
1223(c)). Prior to this amendment,
fairways were established by the Corps
of Engineers (COE) as areas in which no
permits for structures were issued.
Although the Coast Guard now
designates the fairways, the authority to
issue permits for structures remains with
the COE.

A shipping safety fairway is an area
or corridor of a waterway where the
right of navigation is paramount over
other uses, and where no fixed
structures are permitted. A fixed
structure in a fairway would be an
obstruction to navigation. The fairways
exist to ensure structures are not erected
during development and production of
offshore resources which would hinder
safe access to ports. Although the
fairways established by this rulemaking
will be indicated on navigation charts,
the use of fairways by vessels is
voluntary.

The authority to create a fairway may
be exercised by the Coast Guard only
after a study of potential traffic density
and use conflicts has been conducted to
determine the need for designated safe
access routes for vessels proceeding to
and from United States ports (33 U.S.C.
1223(c)(3)). The results of a port access
route study could cause restrictions in
the manner in which specific offshore
areas are leased after the date of the
study notice. The study for this
rulemaking was initiated by a notice in
the Federal Register on April 16, 1979 (44
FR 22543, modified January 31, 1980, at
45 FR 7027). Study results for the ports
along the southern coast of Alaska were
published in the Federal Register on
December 14, 1981 (46 FR 61049).

The study concluded that two
shipping safety fairways are necessary
in Alaskan waters. One is intended to
provide safe routing to and from Prince
William Sound through Outer
Continental Shelf (OCS) areas of the
northern Gulf of Alaska for vessels
proceeding to and from the Trans-
Alaska Pipeline (TAPS) terminal at
Valdez. The other is to provide safe
routing through Unimak Pass, whichis a

major route for vessels rounding the
Alaska Peninsula as well as a Great
Circle route from western United States
ports to the Far East. This rulemaking
will implement these study findings. The
notice of proposed rulemaking modified
the geographical descriptions of Prince
William Sound and Unimak Pass Safety
Fairway as recommended in the port
access study results (46 FR 61049).
Whereas the study results described the
fairways using centerlines, this
rulemaking describes the fairways using
outside boundaries. These modifications
in the descriptions of the fairways are
based on plotting by the National Ocean
Service (NOS) and do not affect the
actual dimensions of the fairways as
published in the study results.

After the fairway recommendation
was announced in 1981, the Seventeenth
Coast Guard District initiated a study on
February 27, 1984 (49 FR 7180) to
determine whether a traffic separation
scheme (TSS) was needed in the
Unimak Pass area. A TSS is a routing
measure which separates opposing
vessel traffic into directional lanes.
Once a vessel is within a TSS, it is
governed by Rule 10 of the International
Regulations for Preventing Collisions at
Sea (COLREGS). Rule 10 imposes
several specific operating requirements
on a vessel. The study results concluded
that the current and anticipated traffic
patterns and density do not indicate a
need for the specific operating
requirements of a TSS in Unimak Pass
at this time. These results were
published on March 18, 1985 (50 FR
10878). The study results also
reconfirmed the need for the safety
fairway recommended for Unimak Pass
(46 FR 61049) to ensure vessel traffic
would not be obstructed by fixed
structures.

The Minerals Management Service
(MMS) of the Department of Interior
(DOI) has identified three lease sales of
offshore tracts in the areas off Prince
William Sound and Unimak Pass. Sale
88 (Gulf of Alaska/Cook Inlet) and Sale
89 (St. George Basin) are both currently
on hold due to current low industry
interest and a lack of commercial
discovery announcements. Sales 88 and
89 contain blocks which would be
affected by the proposed fairways. Sale
92 (North Aleutian Basin) was scheduled
for January 1988, but the opening of bids
on the sale was barred by an injunction
from an Alaskan court. Sale 92 includes
no blocks affected by the fairways in
this rulemaking. In a letter to the Coast
Guard, the MMS resource evaluation
staff estimated "the economically
recoverable resources in the areas
proposed for fairway use are negligible.”

The NOS surveyed the proposed
Alaska fairway approach to Prince
William Sound in June, July, and August
1984, to check the depth of water in the
area and look for possible underwater
obstructions. The NOS, in a letter to the
Coast Guard, reported “no significant
changes in depth and no indication of
pinnacle rocks within the proposed
fairway."

This rulemaking will establish a new
shipping safety fairway system in the
approaches to Prince William Sound.
The fairway would be forked and would
consist of three segments. Segment (1) is
a fairway extending southeast from
Cape Hinchinbrook in which inbound
and outbound traffic will navigate.
Segment (2) is a two mile wide fairway
which would be recommended for
inbound traffic approaching the two-
way fairway. Segment (3) is a two-mile-
wide fairway which would be
recommended for outbound traffic
departing the two-way fairway. Traffic
directions within segments (2) and (3)
will not be mandatory. Appropriate use
of the fairway will be encouraged by
indicating the recommended direction
on nautical charts. :

Segment (1) provides adequate
maneuvering room for two-way traffic,
The two mile width of segments (2) and
(3) is adequate for one way traffic,
especially in view of their separation.
The non-fairway area between the
inbound and outbound fairways would
be 3.5 nautical miles wide at the
northern end and expand to 5.5 nautical
miles wide at the southern terminus.
This configuration is considered best to
resolve the conflict between the need for
vessel safety and exploration and
exploitation of mineral resources.

This rulemaking will establish a new
shipping safety fairway system in
Unimak Pass. Unimak Pass is the major
route through the Aleutian Islands:
chain. Deep draft vessels currently
transit this area while navigating the
Great Circle route from western U.S.
ports to the Far East. The new fairway
will ensure no structures are erected in
this major corridor and will increase
navigation safety through areas of
offshore drilling. The fairway would be
in two sections, each four miles wide.
The first section runs approximately
east/west and is approximately 120
miles long. The second section runs
approximately north/south and is
approximately 23 miles long. No
recommended directional routing is
proposed within the fairway although
vessels would ordinarily tend to stay to
the right of the fairway when meeting
traffic.
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Discussion of Comments

Four comments were received in
response to the NPRM published on
February 8, 1986. All comments were
favorable, Two of the comments were
from oil companies and supported the
rulemaking recognizing that maritime
safety has an overriding interest at this
time. The oil companies submitted
comments because they are major
charterers of U.S. Flag tanker tonnage
which transports Alaskan North Slope
crude from the terminal of Valdez to
ports in the continental United States.
One of the comments was from a
maritime trade association and
supported the fairways as proposed in
the NPRM. One of the comments was
from the National Ocean Service (NOS)
and was informational. The NOS
reviewed the NPRM and reported the
fairways to be in areas where surveys
are adequate for charting purposes and
published charts of the Prince William
Sound and Unimak Pass regions show
all the critical soundings have been
discovered.

Regulatory Evaluation

Although shipping safety fairways
may interfere with direct exploration
and production of oil and gas on the
OCS, there is no indication OCS
development will be obstructed by the,
acreage involved in these fairways. The
precise locations of resources in these
fairways are unknown; lease sales on
tracts within the fairways are uncertain;
and indirect access to resources is
technically feasible through most of the
two-mile wide fairway. Although there
is no definite indication that OCS blocks
will be developed in the fairways, the
Coast Guard is directed by the PWSA to
anticipate development and reconcile
the potential conflict to navigation by
establishing safe access routes in these
frequently used traffic corridors.

A request for adjustment to a fairway
would be given the appropriate
consideration by the Coast Guard, in
accordance with the PWSA and
rulemaking procedures, in circumstances
when there is evidence fixed structures
must be placed in an area designated as
a fairway to gain access to significant
quantities of oil or gas, and navigation
safety would not be jeopardized by a
modification of that fairway: In most
cases a fairway modification will
require a PWSA port access study
before rulemaking can be commenced.

These shipping safety fairways will
overlay traditional traffic routes and
will not alter applicable navigation rules

Or cause any interference with fishing
activities.

These regulations are considered to
be non-major under Executive Order
12291 and non-significant under the
DOT regulatory policies and procedures
(44 FR 11034; February 26, 1579).

There are no costs associated with the
new fairways which can be identified
and calculated at this time. These
designations will contribute to
navigation safety without interfering
significantly with development of the
OCS. The economic impact of this
regulation has been found to be so
minimal further evaluation is
unnecessary. Since the impact of this
regulation is expected to be so minimal,
the Ceast Guard certifies the regulation
will not have a significant economic
impact on a substantial number of small
entities.

List of Subjects in 33 CFR Part 166

Anchorage grounds, Marine safety,
Navigation (water), Waterways,
Shipping safety fairways.

In consideration of the foregoing; 33
CFR Part 166 is amended as follows:

PART 166—SHIPPING SAFETY
FAIRWAYS

1. The authority citation for Part 166
continues to read as follows:

Authority: 33 U.S.C. 1223; 49 CFR 1.48(n)(4). .

2. Section 166.400 is added to read as
follows:

§166.400 Areas along the coast of Alaska.

(a) Purpose. Fairways, as described in
this section, are established to control
the erection of structures therein to
provide safe vessel routes along the
coast of Alaska.

(b) Designated Areas. (1) Prince
William Sound Safety Fairway. (i)
Hinchinbrook Entrance Safety Fairway.
The area enclosed by rhumb lines
joining points at:

Latitude Longitude
59°59'00° N 145°27°4" W
60°13'18" N 146°38'06" W
60°11°24" N 146°47°00° W
59°55'00° N 145°42'00" W

(ii) Gulf to Hinchinbrook Safety
Fairway (recommended for inbound
vessel traffic). The area enclosed by
rhumb lines joining points at:

Latitude ‘ Longitude
59°15'42" N 144°02'07° W
59°59'00" N 145°27'24° W
59°58'00" N 145°3212° W
59°14'18° N 144°04'53" W

(iii) Hinchinbrook to Gulf Safety
Fairway (recommended.for outbound
vessel traffic). The area enclosed by
rhumb lines joining points at:

Latitude
59°1541" N

Longitude
144°23'35" W

43349
59°56'00" N 145°37'30" W
59'55'00° N 145°42100" W
59°14'19"° N 144°26'25" W

(2) Unimak Pass Safety Fairway. (i)
East/West Safety Fairway. The area
enclosed by rhumb lines joining points
at: ;

Latitude Longitude
54°25'68" N 165°42°24" W
54°22'50" N 165°06'54" W
54°2210° N 164°59'29° W
54°07'58" N 162°19'25" W
54°04'02° N 162°2035" W
54°22'02° N 165°43°36" W

(ii) North/South Safety Fairway. The

. area enclosed by rhumb lines joining

points at:

Latitude Longitude .
54°42'28° N 165"1619° W
54°43°32° N 165°09'41" W
54°22'50° N 185°06'54" W
54°22'10° N 164°59'29" W

Dated: November 9, 1986.
A.B. Smith,
Captain, U.S. Coast Guard, Acting Chief,
Office of Navigation.

[FR Doc. 86-27069 Filed 12-01-86; 8:45 am|
BILLING CODE 4910-14-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

(A-S—FﬂL—Mﬂ-G]

Approval and Promulgation of
Implementation Plans; Wisconsin

AGENCY: U.S. Environmentai Protection
Agency (USEPA). ;

ACTION: Final rulemaking, extension of
the public comment period and
clarification notice.

SUMMARY: On September 9, 1986 (51 FR
32075), USEPA published as a “direct
final" approval of a revision to the
Wisconsin State Implementation Plan.
This revision approved internal offsets
(bubbles) at Continental Can Company's
facilities located in Milwaukee and
Racine Counties, Wisconsin. USEPA is
giving notice that the public comment
period for this final rulemaking has been
extended to November 24, 1986. USEPA
is taking this action because a public
comment extension was requested by
Natural Resources Defense Council.

DATE: Comments must be received on, or
before, November 24, 1986. If no adverse
comments are received, the September
9, 1986, rulemaking action will be
effective as.of December 24, 1986.
ADDRESSES: Comments should be
submitted to: Gary V. Gulezian, Chief,
Regulatory Analysis Section, Air and
Radiation Branch, Region V, U.S.
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Environmental Protection Agency, 230
South Dearborn Street, Chicago, Illinois
60604.

FOR FURTHER INFORMATION CONTACT:
Uylaine E. McMahan, (312) 886-6031.
SUPPLEMENTARY INFORMATION: On
September 9, 1986 (51 FR 32075), USEPA
approved a “direct final” revision to the
Wisconsin State Implementation Plan
(SIP) for ozone.! The revision would
allow the Continental Can Campany to
use internal offsets (a “bubble") in
conjunction with daily weighted average
emission limits at its Milwaukee and
Racine can manufacturing plants.
USEPA acted to approve the revision
because it meets USEPA's requirements
for can coating operations (December 8,
1980; 45 FR 80824). Comments on
USEPA's action were to be received by
October 9, 1986.

On October 9, 1986, the Natural
Resources Defense Council (NRDC)
requested a 45-day extension of the
public comment period. This extension
would allow the NRDC additional time
to review the technical support
document and other materials related to
this rulemaking, and to decide whether
to submit adverse comments on
USEPA's action. Therefore, the public
comment period is extended to
November 24, 1986. If no adverse
comments are received by this date,
USEPA's rulemaking approving site-
specific SIP revisions for Continental
Can in Wisconsin will be effective as of
December 24, 19886. If USEPA does
receive adverse comments by November
24, 1986, it will publish: (1) A notice that
withdraws the action; and (2) a notice
that begins a new rulemaking by
proposing the action and establishing a
new comment period.

In addition to extending the public
comment period, USEPA would like to
clarify a sentence that appeared in the
September 9, 1986, direct final
rulemaking approving the Continental
Can internal offset. The sentence is
located on page 32076 of the notice in
the first column, in the Section entitled
“Internal Offset", first paragraph. The
sentence reads “As such, there would
likely be some actual increase in
emissions over that which would have

! A "direct final" rulemaking is one method
USEPA uses to expedite rulemaking on SIP
revisions it considers noncontroversial and routine.
Under this procedure, final rulemaking action is
taken without prier proposal, effective 60 days after
the date of publication. However, if USEPA receives
notice within 30 days of the date of publication
(October 9, 1986, in this instance) that someone
wishes to submit adverse ts, then USEPA
publishes: (1) A notice that withdraws the action;
and (2) & notice that begins a new rulemaking by
proposing the action and establishing a new
comment period. i :

resulted had compliance been achieved
continuously on a per line basis”. What
is meant by that sentence is that the
internal offset allows Continental Can
credit for those coatings and coating
lines that reduce emissions to a level
below that required by the SIP. This
credit is used to offset emissions from
other coatings and coating lines that
exceed the SIP-allowable limit, The
emission reductions achieved under the
internal offset are likely to be less than
those that would be achieved if
Continental Can were to reformulate its
noncomplying coatings to compliance
level, while keeping the VOC content of
the complying coatings at the current
level. However, the emissions allowed
by the internal offset are equivalent to
those that would occur if each coating
used were at the limit specified in the
SIP.

Authority: 42 U.S.C. 7401-7642.
Dated: November 4, 1986.
Peter L. Wise,
Acting Regional Administrator.
[FR Doc. 86-27027 Filed 12-1-86; 8:45 am]
BILLING CODE 6560-50-M

40 CFR Part 261
[SHW-FRL-3121-2]

Hazardous Waste Management
System; Identification and Listing of
Hazardous Waste

AGENCY: Environmental Protection
Agency.
ACTION: Interpretative rule.

SUMMARY: The Agency is today
clarifying the scope of EPA Hazardous
Waste No. FO06 contained in the list of
hazardous wastes from non-specific
sources of Subpart D of Part 261. The
Agency has re-evaluated its previous
interpretation of F006 and has
determined that it is overly broad. As a
result, the Agency is today announcing
its current interpretation of the scope of
EPA Hazardous Waste No. F006.

DATE: This interpretation is effective
December 2, 1986.

FOR FURTHER INFORMATION CONTACT:
RCRA Hotline, toll free at (800) 424—
9346, or at (202) 382-3000. For technical
information, contact Mr. Matthew
Straus, Office of Solid Waste (WH-
562B), U.S. Environmental Protection
Agency, 401 M Street SW., Washington,
DC 20460, (202) 475-8551.
SUPPLEMENTARY INFORMATION: On May
19, 1980, the Agency published an
interim final regulation listing
“Wastewater treatment sludges from
electroplating operations” as EPA

Hazardous Waste No. F006 in Subpart D
of Part 261 (see 45 Federal Register
33112-33133). The hazardous
constituents for which this waste was
listed were cadmium, chromium, nickel,
and complexed cyanide. In response to
comments on this regulation, the listing
was modified on November 12, 1980 (see
45 FR 74884-74892), to read as follows:
“"Wastewater treatment sludges from
electroplating operations except from
the following processes: (1) sulfuric acid
anodizing of aluminum; (2) tin plating on
carbon steel; (3) zinc plating (segregated
basis) on carbon steel; (4) aluminum or
zinc-aluminum plating on carbon steel;
(5) cleaning/stripping associated with
tin, zinc, and aluminum plating on
carbon steel; and (8) chemical etching
and milling of aluminum."” ! In addition,
the Agency agreed with commenters
that wastewater treatment sludges from
the chemical conversion coating of
aluminum would not be expected to
contain hazardous levels of cadmium
and nickel and thus, listed this waste
separately as EPA Hazardous Waste
No. F019. The hazardous constituents for
which EPA Hazardous Waste No. F019
was listed are hexavalent chromium and
complexed cyanide.

As explained in the Listing
Background Document for F008, the
Agency identified the listing for
“electroplating operations” to cover the
same processes as was included under
the Effluent Guidelines Division's
pretreatment standards for the
electroplating point source category.
That is, the Agency considered the F006
listing to include the following
processes: common and precious metals
electroplating, anodizing, chemical
conversion coating, electroless plating,
chemical etching and milling, and
printed circuit board manufacturing.

The Agency, through its Chief Judicial
Officer, recently determined, however,
that from May 19, 1980 to November 12,
1980, the reference to etching in the
listing background document
accompanying the original F006 listing
was insufficient to indicate that the
scope of F006 included etching. The
Chief Judical Officer concluded that the
lack of reference to etching in the rule
violated the publication requirement of
the Administrative Procedure Act, 5
U.S.C. 552. See In the Matter of U.S.
Nameplate Company, RCRA (3008)
Appeal/No. 85-3, Final Decision at 13
(March 31, 1986). The opinion also
noted, however, that the modified listing

! The Agency also indicated that hexavalent
chromium rather than total chromivm would be
listed as a constituent of concern in Appendix'VH.of
Part 261. ’ .
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(November 12, 1980) could be
interpreted to include several processes
by reverse implication from the six
specific processes explicitly excluded.
That is, since sulfuric acid anodizing of
aluminum and chemical etching and
milling of aluminum were excluded from
the listing, all other anodizing and
chemical etching and milling are within
the scope of the listing.

The Agency has reconsidered its
interpretation of EPA Hazardous Waste
No. F006. Since the rule explicitly refers
only to electroplating, anodizing,
chemical etching and milling, and
cleaning and stripping, the F006 listing
included only common and precious
metals electroplating, anodizing,
chemical etching and milling, and
cleaning and stripping when associated
with these processes. Although the
listing background document noted
other processes, these were not part of
the promulgated listing. Accordingly, the
following processes are not included
under the F006 listing: chemical
conversion coating,? electroless plating,
and printed circuit board
manufacturing.® The F006 listing is (and
always has been) therefore, inclusive of
wastewater treatment sludges from only
the following processes: (1) Common
and precious metals electroplating,
except tin, zinc (segregated basis),*
aluminum, and zinc-aluminum plating on
carbon steel; (2) anodizing, except
sulfuric acid anodizing of aluminum; (3)
chemical etching and milling, except
when performed on aluminum; and (4)
cleaning and stripping, except when
associated with tin, zinc, and aluminum
plating on carbon steel.

As a result of this decision, a number
of delisting petitions that have been
filed pursuant to 40 CFR 260.20 and
260.22 are unnecessary, since the wastes
described in the petitions are not the
listed FOO6 wastes. The Agency intends,
therefore, to take no further action on
these petitions. These petitions are
listed in Table 1.

_* Wastewaler treatment sludges from the
chemical conversion coating of aluminum are listed
as EPA Hazardous Waste No. FO19.

* Wastewater treatmen! sludges from printed
circuit board manufacturing operations that include
processes which are within the scope of the listing
(e.g.. chemical etching) are regulated as EPA
Hazardous Waste No. F006.

* “Zinc plating (segregated basis)" refers to non-
cvanidic zinc plating processes. For example,
waslewaler treatment sludges from zinc plating
using baths formulated from zinc oxide and/or
sodium hydroxide would be excluded from the
listing while sludges from baths formulated from
zinc cyanide and/or sodium cyanide would not be
excluded. Where both cyanidic and non-cyanidic
baths are used. the exclusi pplies to sludg
from the non-cyanidic processes as long as they are
segregated from sludges that resull from cyanidic
plating processes’

TABLE 1.—MOOT PETITIONS

Ptitionar Location | Petiion
ACR Electrons Hollywood. FL..| 0287
AINOId CICUHS, INC .- La Habra, CA...| 0508
Atiantic Wire Co Branford, CT...| 0189
Chevrolet Flint Mig. Complex ........| Flint, Mi........| 0388
Chrysier Corporation ..o Fenton, MO....... 0500
Chrysler Corporati Belvidere, IL...... 0501
Cheysior COrOrBUON .........crr Fenton, MO.....| 0502

The Agency plans to re-evaluate the
F006 listing in the future. The Agency
may then incorporate into the scope of
the F006 listing those processes which
we today state are not part of FO08 (i.e.,
chemical conversion coating, etc.). Any
facility that would then want to pursue a
delisting would need to submit a new
petition.

Dated: November 18, 1986.
J-W. McGraw,

Acting Assistant Administrator, Office of
Solid Waste and Emergency Response.
[FR Doc. 86-27028 Filed 12-1-86: 8:45 am|

BILLING CODE 6580-50-M

DEPARTMENT OF THE INTERIOR
Bureau of Land Management

43 CFR Public Land Order 6633
[AA-320-07-4220-10; OK NM-58990]

Okiahoma; Public Land Order 6554;
Correction

AGENCY: Bureau of Land Management,
Interior.

ACTION: Public land order.

SUMMARY: This document will correct an
error in the acreage in Public Land
Order 8554 of July 12, 1984.

EFFECTIVE DATE: December 2, 1986.

FOR FURTHER INFORMATION CONTACT:
Kay Thomas, BLM, New Mexico State
Office, P.O. Box 1449, Santa Fe, NM,
87504-1449, (505) 988-6589,

By virtue of the authority vested in the
Secretary of the Interior by section 204
of the Federal Land Policy and
Management Act of 19786, 90 Stat. 2751;
43 U.S.C. 1714, it is ordered as follows:

The acreage in Public Land Order 8554
of July 12, 1984, in FR document 84-19319
published at page 29600 and 29601 in the
issue of July 23, 1984, is corrected as
follows: “On page 29601, first column,
line 11, the acres are changed from
260.62 acres to 206.62 acres.

November 17, 19886.

J. Steven Griles,

Assistant Secretary of the Interior.

[FR Doc. 86-26975 Filed 12-1-86; 8:45 am]
BILLING CODE 4310-FB-M

NATIONAL FOUNDATION ON THE
ARTS AND THE HUMANITIES

45 CFR Part 1180

Institute of Museum Services;
Conservation Grants to Museums;
Museum Assessment Program

AGENCY: Institute of Museum Services,
NFAH.

ACTION: Final guidelines and
regulations.

SUMMARY: The Institute of Museum
Services issues final amendments to its
guidelines relating to a program of
Federal financial assistance for
conservation projects in museums and
an amendment to its regulations for the
Museum Assessment Program. The
guidelines and regulations implement
the Museum Services Act. They state
eligibility conditions and other terms for
the administration of the museum
conservation and assessment programs. -
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EFFECTIVE DATE: These amendments are
effective December 2, 1986.

FOR FURTHER INFORMATION CONTACT:
Ruth Weant, Institute of Museum
Services, Room 510, 1100 Pennsylvania
Ave. NW., Washington, DC 20506.
Telephone: (202) 786-0539.
SUPPLEMENTARY INFORMATION:

1. General Background

The Museum Services Act (“the Act”)
which is Title II of the Arts, Humanities
and Cultural Affairs Act of 1976, was
enacted on October 8, 1976 and
amended in 1980, 1982, 1984, and 1985.
The purpose of the Act is stated in
section 202 as follows:

It is the purpose of the Museum
Services Act to encourage and assist
museums in their educational role in
conjunction with formal systems of
elementary, secondary, and
postsecondary education and with
programs of non-formal education for all
age groups; to assist museums in
modernizing their methods and facilities
so that they may be better able to
conserve our cultural, historic, and
scientific heritage and to ease the
financial burden borne by museums as a
result of their increasing use by the
public.

The Act establishes an Institute of
Museum Services (IMS) consisting of a
National Museums Services Board and a
Director.

IMS is an independent agency placed
in the National Foundation on the Arts
and the Humanities (National
Foundation). Pub. L. 97-100, December
23, 1981, Pub. L. 97-394, December 30,
1982, Museum Services Act, section 203,
as amended. The Act lists a number of
illustrative activities for which grants
may be made, including assisting
museums to meet their administrative
costs for preserving and maintaining
their colleciions, exhibiting them to the
public, and providing educational
programs to the public. Assisting
museums to carry out conservation
activities is expressly authorized in the
Act.

During Fiscal Year 1986 IMS operated
a program of assistance for conservation
projects pursuant to the Department of
the Interior and Related Agencies
Appropriations. Act, 1986, Pub. L. 99-190
(Dec. 19, 1985). IMS issued guidelines
and standards for the operation of this
program, 50 FR 27584 (July 5, 1985). The
guidelines and standards pertain to such
matters as eligibility, use of funds,
funding criteria and post-award
conditions. They were developed by the
Board and were published in the Federal
Register after opportunity for public
comment. See 50 FR 4237 (Jan. 30, 1985).

Similarly, the Institute’s regulations
contain provisions relating to the
Institute's Museum Assessment Program
(MAP) which has been conducted since
fiscal year 1981. 45 CFR 1180.70-1180.76.

IMS published a notice of proposed
rulemaking proposing amendments to
the Conservation Project Support
Program guidelines and an amendment
to the regulations for the Museum
Assessment Program on August 18, 1986.
51 FR 29500. The notice described the
proposed amendments and the reasons
why changes were needed. 51 FR 29501.
This document does not repeat that
discussion. In response to an invitation
for public comment contained in the
notice of proposed rulemaking, a
number of museums, museum
organizations, and conservation
organizations presented comments. In
some cases they suggested changes in
the text of the proposed amendments. A
summary of the substantive comments
and the Institute's response to them is
set forth at the end of the preamble to
this document.

The Institute has responded to a
number of the comments by making
changes in the amendments as set forth
below. In particular, a number of
comments related to the provision, in
the proposed amendments, that the
Director, to the extent appropriate,
require an applicant which proposes a
treatment project to carry out a prior
survey of its conservation needs “in the
specific area of focus". A number of
commenters observed that the qualifying
language, “in the specific area of focus™,
might vitiate the effect of the provision
in encouraging general surveys prior to
an application to IMS. One commenter
observed:

Our concern is that the limitation imposed
on [IMS] by this terminology would mean
that a museum without a viable survey of its
entire collection could only be required to
survey that single part or parts of its
collection included in a grant request. While
any kind of survey of an undocumented
collection would be of some value, the
purpose of a survey should be to establish
priorities among the overall conservation
needs of an institution’s entire collection. In
point of fact, there really are two kinds of
surveys: A general survey of an institution's
entire collection; and a more specific,
detailed survey of various components of the
collection. Both are important, but the general
survey should clearly come first. However,
according to the language of the proposed
revision, [IMS] would be unable to require a
general survey.

Another commenter, a conservator,
observed:

1 concur enthusiastically with the wording
and intent of this section, but I am concerned
by what might be omitted if this were left
without some clarification. It looks to me as if

it would be possible (for example) for me to
go into one of the multi-building museums
here in New England, look at the dozen
samplers in its collection, and propose
treatment for two or three. While this is
exactly what should happen if samplers are
the only or most important conservation
problem, the “in the specific area of focus”
wording makes it possible to ignore the
(probably larger) collections of costume and
linens, let alone the furniture, painting, paper,
tools that could well represent a more serious
preservation problem in such a museum.

The Institute agrees with these
comments. A revision has been made in
the final version of § 1180.20(g)(3) to
address it. As revised, that section
authorizes the Director to require a
“general survey"”, omits the language,
“in the specific area of focus, but
authorizes the Director to adjust the
requirement “in exceptional
circumstances”. In addition to this
change, other changes of a clarifying
and technical nature have been made in
the regulations.

2. Executive Order 12291

These amendments have been
reviewed in accordance with Executive
Order 12291. They are classified as non-
major because they do not meet the
criteria for major regulations established
in the order.

3. Regulatory Flexibility Act
Certification

The Director certifies that these
amendments will not have a significant
economic impact on a substantial
number of small entities.

To the extent that they affect States
and State agencies they will not have an
impact on small entities because States
and State agencies are not considered to
be small entities under the Regulatory
Flexibility Act.

These amendments will affect certain
museums receiving Federal financial
assistance under the Museum Services
Act. However, they will not have
significant economic impact on the small
entities affected because they do not
impose excessive regulatory burdens or
require unnecessary Federal
supervision. They impose minimal
requirements to ensure the proper
expenditure of grant funds.

The information collection
requirements contained in this rule have
been cleared under the Paperwork
Reduction Act by the Office of
Management and Budget, OMB No.
3137-0015.
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Summary of Comments, Responses, and
Revisions

Comments on Sections 1180.20(f) and
1180.20(g)

Comments were received with respect
to §§ 1180.20(f)(1), 1180.20(g)(2}, and
1180.20(g)(3) of the proposed regulations.
Section 1180.20(f})(1) authorizes the
Director to make conservation awards
in excess of $26,000 if “exceptional
circumstances’ warrant, Section
1180.20(g)(2) authorizes the Board to
establish one or more project types as a
funding priority for a fiscal year.
Applications which propose priority
projects are evaluated, ranked and
approved before applications proposing
other types of projects. Section
1180.20(g)(3) authorizes the Director to
require that an applicant proposing a
project for treatment show that it has
carried out a survey of its conservation
needs and priorities in the specific area
of focus.

The full text of these provisions (as
revised in the light of comments) is set
forth in the body of this Federal Register
document.

(1) Section 1180.20(f)(1)

Effect of raising $25,000 ceiling. The
majority of the commenters on Section
1180.20(f)(1) agreed that the Director and
Board should have the flexibility to
make awards in excess of $25,000 in
exceptional circumstances, Two
commenters suggested that the $25,000
limit not be routinely raised. They
observed that an undiscriminating lifting
of the limit could result in increasingly
fewer museums receiving conservation
grants.

IMS expects that most conservation
grants will be for amounts of $25,000 or
less. IMS intends to continue to make
grants to museums in all categories of
discipline and budget size. Over 60% of
the applications to the IMS conservation
grant program were funded in fiscal year
1986. Under these circumstances,
permitting grants larger than $25,000 to
be made under exceptional
tircumstances is not expected to affect
!he_ability of IMS to assist all proposals
which warrant funding. No change has
been made in the regulation.

2) Section 1180.20(g)(2)

Suigjgchhg all conservation funds to
priorities, Most commenters agreed with
the establishment of priorities. One
comment observed:

None of us seems to have any quarret with
the rightness of the proposed priorities
themselves. Indeed, some of us feel very
strongly that the economie conditions of our
©ra require priority setting within institutions
on the basis of surveys, and not just in the

area of conservation, The logic of
subordinating treatment itself to safe
conditions for collections overall and to staff
education in conservation procedures also
seems unassailable; what good is it to put a
restored artifact back into an uncontrolled
atmosphere where an unknowing staff may
nail it up in an exhibit hall? Clearly you, your
colleagues, and the National Museum
Services Board are trying to provide
leadership in identifying a need as well as
financial help in meeting needs, and that is
commendable.

However, some comments expressed
the concern that o/l funds might be
reserved for the highest priority projects
and no funds would be awarded for
lower priority projects. One comment
suggested that if “all” funds were
reserved for the highest priority projects,
then “some urgent needs in other
categories might not be met if funds are
unavailable for two or three years.”

Experience in the administration of
the conservation program indicates that,
without the establishment of funding
priorities, applicants are more likely to
submit proposals for projects that meet
short-term rather than long-range
conservation needs. In the opinion of
professional museum and conservation
organizations, museums normally should
first identify long-range conservation
needs and priorities, and then progress
in a logical manner to activities which
fulfill those identified long-range needs
and priorities. The NMSB has
determined that the establishment of
funding priorities is necessary to
encourage museums to pursue
conservation programs in a logical, cost-
efficient manner. The NMSB has not
established that specific percentages of
funds shall be allocated to individual
funding priorities. The final regulations
make clear that the Board is authorized
to establish priorities with respect to all
or a part of the funds available for a
fiscal year.

Securing advice from professional
organizations. Regarding the process of
establishing funding priorities for a
given fiscal year, one commenter
suggested that the NMSB ask
professional conservation organizations
to make formal recommendations to the
NMSB before funding priorities are set.

IMS has always attempted to secure
broad professional representation on its
review panels. Individuals on the boards
and members of several professional
conservatlion organizations participate
in the field and panel review levels for
the Conservation Project Support
program. Comments from field and
panel reviewers are considered in
establishing funding priorities,
Moreover, IMS has consulted
professional museum and conservation

organizations in the development of
policies regarding the program, including
the current amendment, to the
regulations. However, a formal request
for recommendations from professional
conservation organizations prior to the
establishment of priorities for a
particular fiscal year is not workable in
view of the funding schedule with which
IMS must comply.

Communication of funding priorities.
Regarding the publication of funding
priorities in the Federal Register, one
commenter stated that the majority of
museums do not receive the Federal
Register in which funding priorities may
be announced and suggested that IMS
might serve its constituency better by
providing notice of the funding priorities
to the IMS mailing list. In addition to
publication in the Federal Register, IMS
will provide such notice of funding
priorities to the IMS institutional mailing
list for the Fiscal Year 1987
Conservation Project Support
competition.

(3) Sections 1180.20(g)(3)

The major comments on this
provision, as well as the change made in
response to it, are discussed in the
preamble to this document,

List of Subjects in 45 CFR Part 1180

Museums, National boards.
(Catalog of Federal Domestic Assistance No.
45.301, Museum Services Program)
Dated: November 24, 1686.
Lois Burke Shepard,
Director, Institute of Museum Services.

The Institute of Museum Services
amends subchapter E of Chapter XI of
Title 45 of the Code of Federal
Regulations as set forth below:

PART 1180—{AMENDED]

1. The authority citation for Part 1180
is revised to read as follows:

Authority: 20 U.S.C. 961 et seq.

2. 45 CFR 1180.20 (e), (f) and (g) are
revised to read as set forth below.

§ 1180.20. Guidelines and standards for
conservation projects.

. - * - -

(e) Types of conservation projects
funded, IMS considers applications to
carry out conservation projects such as:

(1) Projects to develop improved or
less costly methods of conservation, or
to maintain or improve conservation
with respect to one or more collections,
including—

(i) Projects involving surveys of
conservation needs and
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(ii) Projects to establish or maintain
optimum environmental conditions.

(2) Projects to conduct research in
conservation (including developmental
and basic research).

(3) Projects to conduct or obtain
training in conservation (including
training of persons for careers as
professional conservators; training or
upgrading of practicing conservators
and conservation technicians in the use
of new materials and techniques; and
training of persons to become
conservation technicians).

(4) Projects related to museum
conservation needs not regularly
addressed by other Federal funding
agencies.

(5) Projects to meet the conservation
needs of museums which are unable to
maintain their own individual
conservation facilities. Because grants
are made only to museums,
organizations which operate regional
conservation centers but which are not
museums are ineligible for a direct
grant. However, a museum or a group of
museums may use a grant to obtain
services from such a center.

(6) Projects to conserve particular
objects in a museum'’s collection
(including plants and animals) or to
meet the conservation needs of a
particular museum (through such
activities as the employment of
conservators and the procurement of
conservation services or equipment).

(f) Limits on Federal funding. (1) IMS
normally makes a conservation grant
which obligates no more than $25,000 in
Federal funds. Unless otherwise
provided by law, if the Director
determines that exceptional
circumstance warrant, the Director,
consistent with the policy direction of
the Board, may award a conservation
grant which obligates in excess of
$25,000 in Federal funds.

(2) A conservation grant is not
included in the maximum amount which
a museum may expect to receive from
IMS for a fiscal year, as set forth
pursuant to § 1180.9 of the regulations.
Therefore, a museum may receive, for
example, a General Operating Support
grant for the amount specified pursuant
to that section and an additional amount
for a conservation grant in a fiscal year.

(3) IMS makes conservation grants
only on a matching basis. This means
that at least 50 per cent of the costs of a
conservation project must be met from
non-federal funds. Principles in
applicable OMB circulars regarding
costs sharing or matching apply. See,
e.g., OMB Circular A-102, Attachment F.

(g) Application requirements;
priorities; survey required in certain
cases—(1) Application requirements in

§ 1180.11 (a), (b), and (c) apply. An
application shall describe when, during
the term of the grant, the applicant plans
to complete each objective or phase of
the project. Where appropriate, IMS
may require an applicant to submit a
dissemination plan.

(2) The Board, by notice published in
the Federal Register, may establish
priorities with respect to all or part of
the funds available to IMS for
conservation for a fiscal year among the
types of projects specified in paragraph
(e) of this section. If the Board
establishes one or more types of
projects as a priority for a fiscal year,
applications proposing projects of that
type (or types) are evaluated, ranked
and (if recommended for funding)
approved before applications proposing
other types of projects.

(3) The Director may, to the extent
appropriate, require (by instructions in
the application materials) that an
applicant which proposes a project to
conserve particular objects must show
that, prior to the submission of the
application, it has carried out a general
survey of its conservation needs and
priorities and that the project in
question is consistent with such survey.
In exceptional circumstances, the
Director may adjust this requirement,
consistent with the policy direction of
the Board. The Director may also
(through such instructions) require an
applicant for a conservation project to
submit additional information, material,
or undertakings to carry out the
purposes of this part.

- . .

2. 45 CFR 1180.70 is revised to read as
set forth below.

§ 1180.70 Purpose of program.

The Director of the Institute of
Museum Services makes grants under
this subpart to assist museums in
carrying out institutional assessments.
The grants enable museums to obtain
technical assistance in order to evaluate
their programs and operations by
generally accepted professional
standards. The Director may make
grants for separate categories of
assessment activities and establish
conditions for receipt of assistance for
such separate categories. Such
categories may include assessment
activities relating to—

(a) General operations;

(b) Collections;

(c) Museum security, and

(d) Other aspects of museum services,
as specified by the Board.,

3. Part 1180 is amended by adding the
following parenthetical text to the end
of § 1180.11.

§ 1180.11 Basic requirements which a
museum must meet to be considered for
funding.

» - - - -

(Approved by the Office of Management and
Budget under control number 3137-0015)

[FR Doc. 86-26812 Filed 12-01-86; 8:45 am)
BILLING CODE 7538-01-M

DEPARTMENT OF DEFENSE
48 CFR Parts 222 and 252

Department of Defense Federal
Acquisition Regulation Supplement
Restrictions on Employment of
Personnel

AGENCY: Department of Defense, (DOD).
ACTION: Final rule.

SUMMARY: The Defense Acquisition
Regulatory Council has approved
changes to DoD FAR Supplement Parts
222 and 252 regarding Restrictions on
Employment of Personnel in DoD
contracts. The purpose of the changes is
to implement section 8078 of the FY 1988
Defense Appropriations Act and section
9069 of the FY 1987 Defense
Appropriations Act. This final rule
replaces the interim rule implementing
section 8078 of the FY 1986 Defense
Appropriations Act that was published
in 51 FR 4501, February 5, 1986.

EFFECTIVE DATE: October 18, 1986.

FOR FURTHER INFORMATION CONTACT:
Mr. Charles W. Lloyd, Executive
Secretary, ODASD{P) DARS, c/o
OASD(A&L)(MRS), Room 3C841, The
Pentagon, Washington, DC 20301-3062.

SUPPLEMENTARY INFORMATION:

A. Background

Section 8078 of the FY 1986 Defense
Appropriations Act, enacted on
December 23, 1985, requires that
whenever the unemployment rate in
Alaska or Hawaii exceeds the national
average as determined by the Secretary
of Labor, service and construction
contracts awarded in FY 1988 that call
for performance in whole or in part
within those states must contain a
restriction on who can be employed to
perform work on that contract.

Section 9069 of the 1987 Defense
Appropriations Act, enacted on October
18, 1986, requires that whenever the
unemployment rate in Alaska or Hawaii
exceeds the national average as
determined by the Secretary of Labor,
service and construction contracts
awarded in FY 1987 that call for
performance in whole or in part within
those states must contain a restriction
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on who can be employed to perform
work on that contract.

The DoD FAR Supplement is codified
in Chapter 2, Title 48 of the Code of
Federal Regulations (CFR).

The October 1, 1985 revision of the
CFR is the most recent edition of that
title. It reflects amendments to the 1984
edition of the DoD FAR Supplement
made by Defense Acquisition Circular
84-1 through 84-10.

B. Public Comments

Notice of an interim rule was
published in 51 FR 4501, February 5,
1986, requesting Government agencies,
private firms, associates and the general
public to submit comments to be
considered in the formulation of the
final rule for the provisions delineated
in 48 CFR Parts 222 and 252. As a result
of the review of the public comments, no
changes were deemed appropriate.

Section 9069 of the FY 1987 Defense
Appropriations Act enacts a similar
requirement to those provisions covered
by section 8078 of the FY 1986 Defense
Appropriations Act. Accordingly,
extending the existing rule to include:
(a) Reference to section 9069 of the FY
1987 DoD Appropriations Act; (b)
ldentification of FY 1987 contracts, and
(c) Reference to the FY 1987
unemployment rates in Alaska and
Hawaii, is not expected to result in
different public comments from those
originally submitted. Therefore, a
decision was made to issue this revision
as a final rule.

C. Regulatory Flexibility Act

The Department of Defense certifies
that the final rule will not have a
significant impact on a substantial
number of small entities under the
Regulatory Flexibility Act, 5 U.S.C. 601
et seq., because the change does nothing
more than implement section 8078 of the
FY 1986 Act and section 9069 of the FY
1987 DoD Appropriations Act. If this
change impacts on small entities, it will
impact only those small entities that
have been awarded in FY 1986 and FY
1987 construction and services contracts
calling for performance in whole or in
part within the States of Alaska or
Hawaii and then only if the
unemployment rate for those states
exceeds the national average. The
number of small entities that meet this
condition is considered to be
insignificant in relation to the total
number of small entities that do

business with the Department of
Defense,

D. Paperwork Réductiou Act

_ The final rule does not contain
information collection requirements

which require the approval of OMB
under 44 U.S.C. 3501 et seq.

List of Subjects in 48 CFR Parts 222 and
252

Government procurement.
Charles W. Lloyd,

Executive Secretary, Defense Acquisition
Regulatory Council.

Adoption of Amendments

Therefore, the DoD FAR Supplement
contained in 48 CFR, Chapter 2, is
amended as set forth below:

1. The authority citation for 48 CFR
Parts 222 and 252 continues to read as
follows:

Authority: 51.5.C. 301, 10 U.S.C. 2202, DoD
Directive 5000.35, and DoD FAR Supplement
201.301.

PART 222—APPLICATION OF LABOR
LAWS TO GOVERNMENT
ACQUISITIONS

2. Subpart 222,72, consisting of
§§ 222.7200 through 222.7202, is revised
to read as follows:

Subpart 222.72—Restrictions on the
Employment of Personnel for Work on
Construction/Service Contracts in
Alaska and Hawali

222.7200 Policy.

(a) Except as provided in (b) and (¢)
below, section 8078 of the 1986 Defense
Appropriations Act, Pub. L. 98-190, and
section 9069 of the 1987 Defense
Appropriations Act, Pub. L. 99-591,
require that notwithstanding any other
provision of the law, every contract
awarded during FY 1986 and FY 1987
calling for construction or services to be
performed in whole or in part within the
State of Alaska or the State of Hawaii
shall include a provision requiring the
contractor to employ, for the purpose of
performing that portion of the contract
work within the particular state,
individuals who are residents of that
state, and who, in the case of any craft
or trade, possess or would be able to
acquire promptly the necessary skills to
perform the contract.

(b) This section shall not apply at any
time during FY 1986 and FY 1987 when
the unemployment rate in Alaska is not
in excess of the national average rate of
unemployment as determined by the
Secretary of Labor.

() This section shall not apply to
contracts to be performed in whole or in
part within the State of Hawaii unless in
FY 1986 and FY 1987 the unemployment
rate in Hawaii is in excess of the
national average rate of unemployment

as determined by the Secretary of Labor.

222.7201 Waivers.

This section may be waived by the
Secretary of Defense, the Deputy
Secretary of Defense, the Under
Secretary of Defense for Acquisition,
and any Secretary, Under Secretary, or
Assistant Secretary of the Army, Navy,
and Air Foree in the interest of national
security. Requests for waiver shall be
processed in accordance with
Departmental or agency procedures.

222.7202 Contract Clause.

The contracting officer shall insert the
clause at 252.222-7002, Restrictions on
Employment of Personnel, in all
solicitations and contracts in
accordance with 222.7200.

PART 252—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

3. Section 252.222-7002 is revised to
read as follows:

252.222-7002 Restrictions on Employment
of Personnel.

As prescribed in 222.7202 insert the
following clause.

Restrictions on Employment of
Personnel (Jan. 19886)

(a) The Contractor shall employ, for the
purpose of performing that portion of the
contract work in the State of (insert
appropriate state), individuals who are
residents of the state, and who, in the case of
any craft or trade, possess or would be able
te acquire promptly the necessary skills to
perform the contract.

(b) The Contractor agrees to insert the
substance of this clause, including this
paragraph (b), in each subcontract. (End of
clause)

[FR Doc, 88-27023 Filed 12-1-86; 8:45 am|]
BILLING CODE 3810-01-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Public Health Service
48 CFR PHS 315 and PHS 352

Acquisition Regulations; Acceptance
of Late Proposals

AGENCY: Public Health Service (PHS).
HHS.

ACTION: Interim rule with request for
comments.

SumMMmARY: This rule amends the Public
Health Service Acquisition Regulation
(PHSAR), Appendix A, to the
Department of Health and Human
Services Acquistiion Regulation
(HHSAR), Chapter 3 of Title 48, Code of
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Federal Regulations, to allow for the
acceptance of late proposals under
conditions other than those established

in the Federal Acquisition Regulation at

15.412.

DATES: Effective December 2, 1987.
Comment date: Comments must be
received on or before February 2, 1986.

ADDRESS: Any person or organization
wishing to submit data, views, or
comments pertaining to the interim rule
may do so by filing them with F.].
Brennan, Office of Procurement and
Logistics Policy, OPAL, OS, Department
of Health and Human Services, Room
513-D, Hubert H. Humphrey Building,
200 Independence Avenue SW.,
Washington, DC 20201.

FOR FURTHER INFORMATION CONTACT:
F.J. Brennan, Office of Procurement and
Logistics Policy (202-245-8901).
SUPPLEMENTARY INFORMATION:

A. Background

Prior to the effective date of the
Federal Acquisition Regulation (FAR),
April 1, 1984, procurement actions of
HHS were governed by the Federal
Procurement Regulations (FPR). Under
the FPR, agency heads could, and HHS
Procurement Regulations did, provide
for the use of an alternate procedure
whereby a late proposal could be
accepted if the proposal offered
significant cost or technical advantages
to the.Government and was received
before determination of the competitive
range. This provision was found at FPR
1-3.802-2,

During the development of the FAR
HHS took exception to the proposed
elimination of the alternate late
proposal provision. However, when the
FAR was issued it eliminated the use of
the alternate late proposal provision for
all executive agencies except NASA.
Subsequently, NASA evaluated the
history and use of this authority and
concluded that its mission would not be
significantly affected by the deletion of
this authority. Federal Acquisition
Circular (FAC) 85-7 was issued on April
30, 1985 deleting NASA's authority to
use an alternate late proposal provision.

HHS has considered its prior
experience with the use of the alternate
late proposal provision and has
informed the Chairman of the Civilian
Agency Acquisition Council that it
intends to deviate from FAR 15.412 in
certain acquisitions. The HHS decision
is based on the following
considerations:

1. HHS used the alternate late
proposal procedure for several years
prior to the issuance of FAR and did not
encounter any significant problems.

2. Use of the alternate procedure
enabled HHS to accept proposals that
were more advantageous to the
Government than other proposals
received, with no adverse impact on the
integrity of the procurement process. For
example, the affected agencies reported
the following:

The number of late proposals experienced
in our R&D contract programs is not very
extensive. Ten (10) late proposals were
received in the past two fiscal years and
following review as to their scientific or cost
advantage, six (6) were admitted to the
competitive range, but only two were
ultimately selected for award. Most of these
late proposals were no more than 24-48 hours
late. Because the lateness was not extreme,
procurement schedules were not adversely
affected by review of these late proposals to
determine potential technical or cost
advantage, and the tardy offerors involved
did not gain any competitive advantage over
timely offers.

3. The FAR's so-called “late is late”
provision may be appropriate for
procurement actions where the
contracting activity is satisfied that the
product or service can be obtained at a
satisfactory level of quality, consistent
with the activity's mission, from any one
of a number of organizations. However,
when an agency's mission can best be
fulfilled by placing the award with the
organization offering the greatest
potential solution to problems the
agency was created to solve, that
agency should not be unreasonably
prevented from reviewing and
considering all proposals. For example,
as the principal health research agency
of the Federal Government, the National
Institutes of Health (NIH) conducts
contract research on the diagnosis, cure
and treatment of human diseases.
Selection of contractors for biomedical
research is influenced primarily by
scientific considerations, including
demographic and geographic factors,
and the potential of particular contract
proposals for solving or contributing to
the solution of difficult health problems.
To limit NIH’s review and consideration
of proposals to only those which were
timely submitted, or allowed to be
reviewed and considered by FAR 15412,
could result in NIH having te accept
other than the best solution to a national
health problem.

Considering the missions of our health
agencies, it is not in the public interest
to follow an administrative procedure
that rejects late proposals regardless of
potential scientific value in solving
significant health problems such as
cancer and AIDS. Consequently; HHS
considers it to be in the public interest
to allow for consideration of late

proposals under certain limited
circumstances,

B. Regulatory Flexibility Act

The Regulatory Flexibility Act of 1980,
Pub. L. 96-354, requires the preparation
of a regulatory flexibility analysis for
any rule which is likely to have a
significant economic impact on a
substantial number of small entities.

Based on past experience it is
estimated that approximately seven late
proposals will be received each year
and not all of these will affect small
entities. On the basis of this information,
it has been determined that this rule will
not have a significant economic impact
on a substantial number of small
entities, and, thus, a regulatory
flexibility analysis has not been
prepared. However, publication of this
rule as an interim rule will afford the
public the opportunity to comment with
respect to this rule's economic impact on
small entities, and such comments will
be considered.

C. Determination to Issue an Interim

Regulation

Since urgent and compelling
circumstances mandate the immediate
issuance of this regulation, a
determination to issue an interim
regulation with comment period is
hereby made by the Deputy Assistant
Secretary for Procurement, Assistance
and Logistics.

D. Paperwork Reduction Act

This interim rule does not contain any
additional information collection
requirements which require the approval
of the Office of Management and Budget
under 44 U.S.C. 3501, et seq.

List of Subjects in 48 CFR Parts PHS 315
and 352

Government procurement.

Accordingly, the Department of
Health and Human Services amends 48
CFR Chapter 3, Appendix A, as set forth
below.

Dated: November 22, 1988,
Henry G. Kirschenmann, Jr.
Deputy Assistant Secretary for Procurement,
Assistance and Logistics.

As indicated in the preamble,
Appendix A to Chapter 3, of Title 48,
Code of Federal Regulations, is
amended as shown,

1. A new Part PHS 315 is added to
read as follows: :
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PART PHS 315—CONTRACTING BY
NEGOTIATION

Subpart PHS 315.4—Solicitation and
Receipt of Proposals and Quotations

Authority: 5 U.S.C. 301; 40 U.S.C. 486(c).

PHS 315.412 Late proposals and
modifications.

(c)(1) The use of this procedure is
restricted to the National Institutes of
Health and the Alcohol, Drug Abuse,
and Mental Health Administration.
When the principal official responsible
for acquisition determines that certain
classes of biomedical or behavioral
research and development acquisitions
should be subject to conditions other
than those specified in FAR 52.215.10,
Late Submissions, Modifications and
Withdrawals of Proposals, he/she may
authorize the use of the provision in PHS
352.215-10 in addition to the provision at
FAR 52.215-10. :

(2) When the provision in PHS
352.215-10 is included in the solicitation
and a proposal is received after the
exact time specified for receipt, the
contracting officer, with the assistance
of cost and technical personnel, shall
make a written determination as to
whether the proposal meets the
requirements of the provision at PHS
352.215-10 and, therefore, can be
considered.

PART PHS 352—[AMENDED]

2. The authority citation for Part PHS
352 continues to read as follows:

Authority: 5 U.S.C. 301; 40 U.S.C. 486(c).

3. PHS 352.215-10 is added to
establish an alternate provision for late
proposals. As added PHS 352.215-10
reads as follows:

PHS 352.215-10 Late proposals;
Modifications of proposals, and
withdrawals of proposals.

As prescribed in PHS 315.412, the
follow1.ng provision may be included in
the solicitation when authorized by the

principal official responsible for
acquisition,

Late Pl:oposals. Modifications of Proposals,
and Withdrawals of Proposals (Nov 1983)

Notwithstanding the procedures contained
In the provision of this solicitation entitled
Late Submissions, Modifications, and
Withdrawals of Proposals, a proposal
received after the date specified for receipt
may be considered if it offers significant cost
or technical advantages to the Government,
and it was received before proposals were
distributed for evaluatjon, or within five
calendar days after the exact time specified

for receipt, whichever is earlier. (End of
provision)

[FR Doc. 86-27050 Filed 12-1-86; 8:45 am|]
BILLING CODE 4150-04-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 663
[Docket No. 51192-5219]

Pacific Coast Groundfish Fishery
AGENCY: National Marine Fisheries
Service [NMFS), NOAA, Commerce.

ACTION: Notice of closure and request
for comments.

SUMMARY: NMFS issues this notice
closing the fishery for Pacific ocean
perch taken from the Vancouver
subarea off the coast of Washington,
and seeks public comment on this
action. This closure is authorized under
regulations implementing the Pacific
Coast Groundfish Fishery Management
Plan (FMP) which state that retention or
landing of a species is prohibited when
that species’ quota is reached. This
action is intended to protect a species
considered to be under long-term
biological stress. i
EFFECTIVE DATES: Effective from 0001
hours Pacific Standard Time, December
1, 1986, until 2400 hours Pacific Standard
Time, December 31, 1986. Comments will
be accepted until December 17, 1986.
ADDRESS: Send comments on this action
to Rolland A, Schmitten, Director,
Northwest Region, National Marine
Fisheries Service, 7600 Sand Point Way
N.E., BIN C15700, Seattle, WA 98115.
The aggregate data upon which this
determination is based are available for
public inspection at the above address
during business hours until the end of
the comment period.
FOR FURTHER INFORMATION CONTACT:
Rolland A. Schmitten, 206-526-6150.
SUPPLEMENTARY INFORMATION:
Regulations implementing the FMP at 50
CFR 663.21(b) require the Secretary of
Commerce (Secretary) to prohibit
retention or landing of a species in any
regulatory subarea when the numerical
optimum yield (OY) quota for that
species in the applicable regulatory
subarea is reached. The 1986 OY for
Pacific ocean perch in the Vancouver
subarea (between 47°30' N. latitude and
the U.S.-Canada border) is 800 metric
tons. y

Based on the best available
information to date, and after
consultation with the Director of the

Washington Department of Fisheries
and the Chairman of the Pacific Fishery
Management Council (Council), the
Regional Director determined that the
Pacific ocean perch quota will be
reached on December 1, 1986.
Accordingly, the Secretary announces
that retention or landing of Pacific ocean
perch taken from the Vancouver
subarea off the State of Washington
must be prohibited on December 1, 1986.
The State of Washington also will close
State ocean waters in the Vancouver
subarea on this date.

This action is automatic and
nondiscretionary under § 663.21(b) and
supercedes the current trip limit for '
Pacific ocean perch only as it pertains to
fish taken from the Vancouver subarea.
Currently the trip limit for Pacific ocean
perch caught north of Cape Blanco,
Oregon, (42° 50’ N. latitude) is 20 percent
of all fish on board or 10,000 pounds,
whichever is less (in round weights);
however, this limit applies only if more
than 1,000 pounds of Pacific ocean perch
are onboard (50 FR 53325, December 31,
1985). Accordingly, the trip limit remains
in effect for Pacific ocean perch caught
between Cape Blanco and 47° 30° N.
latitude.

Secretarial Action

For the reasons stated above, the
Secretary announces the following:

(1) Pacific ocean perch from the
Vancouver subarea (from 0 to 200

nautical miles offshore and between 47°

30’ N. latitude and the southern U.S.-
Canada border) many not be taken and
retained, possessed, or landed.

(2) No person may fish'in the
Vancouver subarea while in possession
of Pacific ocean perch.

(8) These provisions remain in effect
from 0001 hours Pacific Standard Time,
Monday, December 1, 1986, until 2400
hours Pacific Standard Time,
Wednesday, December 31,1986.

Classification

The determination to prohibit further
landings of Pacific ocean perch taken
from the Vancouver subarea is based on
the most recent data available. This
action is taken under the authority of 50
CFR 663.21(b) and 663.23, and is in
compliance with Executive Order 12291.
The actions are covered by the
regulatory flexibility analysis prepared
for the authorizing regulations.

Because of the immediate need to
prohibit further landings of Pacific
ocean perch and thereby prevent the
excessive harvest that could otherwise
result, the Agency finds that advance
notice and public comment on this
closure are impracticable and not in the
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public interest, and that no delay should meetings of the Groundfish Management
occur in its effective date. The public Team in September and October 1986.
was notified at the Council’s September ~ Public comments also will be accepted
and November 1986 meetings that for 15 days after this notice is published
landings of Pacific ocean perch taken in the Federal Register. The Secretary
from the Vancouver subarea were therefore finds good cause to waive the
expected to be reached before the end of 30-day delayed effectiveness provision
the year. The public had opportunity to of § 663.23(c).

comment at the Council‘s.September List of Subjects in 50 CFR Part 663

and November 1986 meetings, and at Fisheries, Fishing.

(16 U.S.C. 1801 et seq.)

Dated: November 26, 1986.
Carmen ]. Blondin,
Deputy Assistant Administrator for Fisheries
Resource Management, National Marine
Fisheries Service.
[FR Doc. 86-27073 Filed 11-26-86; 4:17 pm]

BILLING CODE 3510-22-M
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This section of the FEDERAL REGISTER
contains notices to the public of the
proposed issuance of rules and
regulations. The purpose of these notices
is to give interested persons an
opportunity to participate in the rule
making prior to the adoption of the final
rules.

————

OFFICE OF PERSONNEL
MANAGEMENT

5CFR Part 213

Excepted Service; Schedule B
Appointing Authority Revision

AGENCY: Office of Personnel
Management.

ACTION: Proposed rulemaking.

summARY: The Office of Personnel
Management (OPM) proposes to revise
the Schedule B excepted service
appointing authority used by agencies to
hire high school vocational cooperative
education program participants in
skilled trades and crafts occupations.
The proposed change would permit
appointments under the authority to be
made by any agency with prior OPM
approval. The current language of the
authority refers only to positions in the
Department of the Navy.

DATE: Written comments will be
considered if received no later than
February 2, 1987,

ADDRESS: Send or deliver written
comments to the Chief, Staffing Policy
Analysis Division, Career Entry Group,
Office of Personnel Management, Room
6504, 1900 E Street NW., Washington,
DC 20415,

FOR FURTHER INFORMATION CONTACT:
Tracy E. Spencer, (202) 632-6817.
SUPPLEMENTARY INFORMATION: The
Schedule B appointing authority was
established as a supplementary
recruiting source in the skilled trades
and craft occupations for which other
sources are not always adequate.
Appointments are limited to positions in
occupational series for which a directly
related high school level vocational
skills training program can be identified.
Students who complete at least 1,040
hours of satisfactory career-related

work experience prior to graduation
may be non-competitively converted to
Career-conditional appointments-at
grade levels up to and including WG-5
and equivalent under the provisions of

Executive Order 12015. However, those
conversions may not account for more
than 25 percent of an installation's total
annual hiring at the WG-5 level and
below in the covered occupations.

When the Schedule B authority was
established in 1978, only the Department
of the Navy sought inclusion under it
even though the intent was that any
agency could request coverage. In 1981,
at the request of the Department of the
‘Air Force, coverage of the authority was
expanded to include Air Force. Through
oversight, however, the change was
never published. These proposed
regulations would correct this omission
and provide for use of the Schedule B
appointing authority by any agency that
has a qualifying program. The
requirement that OPM approve an
agency's use of the authority is retained
to ensure that Schedule B appointments
are limited to occupations in which
structured vocational training programs
exist and in which the quantity or
quality of candidates available through
other sources will not meet the agency's
staffing needs. ‘

E.O. 12291, Federal Regulation

I have determined that this is not a
major rule as defined under section 1(b)
of E.O. 12291, Federal Regulation. ' '

Regulatory Flexibility Act

I certify that this regulation will not
have a significant economic impact on a
substantial number of small entities
because it affects only the procedures
used to appoint certain employees in
Federal agencies.

List of Subjects in 5 CFR Part 213
Government employees.

Office of Personnel Management.
Constance Horner,
Director.

Accordingly, OPM proposes to amend
5 CFR Part 213 as follows:

PART 213—EXCEPTED SERVICE

1. The authority citation for Part 213 is
revised to read as follows:

Authority: 5 U.S.C. 3301 and 3302, E.O.
10577, 3 CFR 1954-1958 Comp., p. 218; Section
213:101 also issued under 5 U.S.C. 2103;
Section 213.102 also issued under 5 U.S.C
1104, Pub. L. 95-454, sec. 3(5); Section
213.3102 also issued under 5 U.S.C 3301, 3302
(E.O. 12364, 47 FR 22931), 3307, and 8337(h).

2. In § 213.3202, paragraph (e) revised
to read as follows: '

§ 213.3202 Entire executive civil service.
-

- - - -

(e) Positions in shipyards, air rework
facilities, and other major industrial
activities that prepare students at the
high school level (upon satisfactory
completion of a cooperative education
program of at least 1,040 hours) for

. .employment in preapprentice positions

or in helper positions at the WG-5 level
or below. Agenices may make
appointments under this authority only
with prior approval or OPM and only
under the following conditions:

(1) Employment is limited to skilled
trades and crafts occupations having a
journeyman level of WG9 or above;

(2) Not more than 25 percent of the
positions in covered occupations will be
filled annually at any single installation
through this conversion authority;

(3) The maximum time during which
any student will be employed in the
program is 18 months;

(4) Except for the conditions specified
in this authority, students will be subject
to instructions governing all other high
school vocational education students in
cooperative education programs; and

(5) Any student who completes a
program without a diploma must have
authenticated certificate from the school
indicating satifactory completion in his/
her personnel folder.

- - . * *

[FR Doc. 86-26999 Filed 12-1-86; 8:45 am|
BILLING CODE 6325-01-M

5 CFR Part 735

Non-Public (Confidential) Financial
Disclosure

AGENCY: Office of Personnel
Management.

ACTION: Proposed regulations.

SuUMMARY: The Office of Government
Ethics proposes to issue regulations to
establish a system of non-public
(confidential) financial reporting for
certain officers and employees of the
executive branch. Such non-public
(confidential) reporting would
complement the public financial
disclosure system established by Title 11
of the Ethics in Government Act of 1978
for certain high-level executive branch
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employees. In general, the non-public
(confidential) reporting system applies
to employees who have duties and
responsibilities involving significant
discretionary actions and who are not
already covered by the public reporting
requirements, although it can cover the
latter under certain circumstances. It is
designed to elicit only information that
is necessary to administer the criminal
conflict of interest laws, administrative
standards of conduct, and related
agency-specific restrictions. Because
relevant information will vary from
agency to agency depending upon each
agency's authorized activities, those
proposed regulations establish a
reporting scheme that would allow each
agency to tailor its reporting
requirements and form to its own needs.

DATE: Comments must be received on or
before February 2, 1987.

ADDRESS: Office of Government Ethics,
P.O. Box 14108, Washington, DC 20044.

FOR FURTHER INFORMATION CONTACT:
Jane Ley or Nancy Janes, (202) 632-0569.

SUPPLEMENTARY INFORMATION: Section
207(a) of title 5, App. 4, United States
Code, as amended, gives the President
authority to require officers and
employees in the executive branch who
are not covered by the public financial
disclosure system to submit confidential
financial disclosure reports. Executive
Order 11222 of May 8, 1965, as amended
by Executive Order 12565 of September
25, 1986, provides for such system of
non-public (confidential) financial
reporting for certain officers and
employees of the executive branch.
Section 1 of Executive Order 12565 gives
the Office of Government Ethics
responsibility for administering the non-
public (confidential) reporting system.

The proposed regulations cover,
among other subjects, the criteria an
agency must use to determine who must
file confidential reports and the contents
of the reports, filing procedures, review
procedures, and penalties for falsifying
or failing to file required information.

E.O. 12291, Federal Regulation

I have determined that this is not a
major rule as defined under section 1(b)
of E.O. 12291.

Regulatory Flexibility Act

I certify that this regulation will not
have a significant economic impact on a
substantial number of small entities
because it only affects Federal
employees.

List of Subjects in 5 CFR Part 375

Conflicts of interest, Financial
disclosure, Government employees.

Office of Government Ethics.
David H. Martin,

Director, Office of Government Ethics.
Accordingly, the Office of Personnel
Management is proposing to amend Part
735 of Title 5 of the Code of Federal

Regulations as follows:

PART 375—EMPLOYEE
RESPONSIBILITIES AND CONDUCT

1. The authority citation of Part 735 is
revised to read as follows:

Authority: Titles II and IV of Pub. L. 95-521
(October 26, 1978), as amended by Pub. L. 86—
19 (June 13, 1979); Pub. L. 98-150 (November
11, 1983); secs. 802, 701, 702, E.O. 11222, 3
CFR, 1964-1965 Comp. p. 306, 18 U.S.C. 201
note; Pub. L. 99-190 (December 19, 1985), sec.
148; E.O. 12565 (September 25, 1986).

2. Subpart D of Part 735 is revised to
read as follows:

* * * " -

Subpart D—Agency Regulations Governing
Statements of Employment and Financial
Interests

Sec.

735.401 General provisions.

735.402 Persons required to file.

735.403 Contents of reports—employees.

735.404 Contents of reports—special
Government employees.

735.405 Contents of reports—special
exceptions.

735.406 Reporting periods.

735.407 Filing procedures—when to file.

735.408 Filing procedures—where to file.

735.409 Review of reports.

735.410 Penalties.

735.411 Issuance, approval, and publication of
agency regulations.

735.412 Forms.

Subpart D—Agency Regulations
Governing Statements of Employment
and Financial Interests

§ 735.401 General provisions.

(a) Autharity. These regulations in
this subpart are issued pursuant to the
authority of section 207(a) of the Ethics
in Government Act of 1978 (the Act), as
amended by section 148 of Pub. L. 99-
190 (December 19, 1985) and E.O. 12565
(September 25, 19886).

(b) Purpose. This subpart sets forth
the requirements for a non-public
financial disclosure system for certain
employees in the executive branch and
furnishes examples, where appropriate.

(c) Agency regulations. Each agency
shall, subject to prior written approval
of the Office of Government Ethics,
issue regulations implementing this
subpart. The agencies' regulations—

(1) Shall be consistent with the Act
and this subpart; and

(2) Shall impose no additional
reporting requirements on persons
subject to this subpart unless

specifically approved by the Office of
Government Ethics. Requests for
approval shall be submitted in
accordance with § 735.411.

(d) Policies. (1) The non-public
(confidential) financial reporting system
set forth in this subpart is designed to
complement the public reporting system
established by Title II of the Act. While
the highest level officials in our
Government are required to report
certain financial interests publicly to
demonstrate that they are carrying out
their duties without compromising the
public trust, it is equally important to
the efficient and honest operation of the
Government that other employees with
duties and responsibilities involving
significant discretionary actions report
their financial interests and
responsibilities and outside activities to
their employing agencies for conflict-of-
interest review. These reports are an
agency tool in administering its ethics
program and providing counseling to
these employees, and are filed on a non-
public (confidential) basis.

(2) The non-public (confidential)
reporting system is designed to seek
only that infermation from employees
that is relevant to the administration
and application of the criminal conflict-
of-interest laws, the administrative
standards of conduct, and related
agency-specific statutory and program
restrictions. Because relevant
information will vary from agency to
agency depending upon each agency's
authorized activities, this subpart sets
forth a scheme whereby each agency
may, subject to the approval of the
Office of Government Ethics, tailor its
own reporting requirements and
reporting form to its own needs. Each
agency's requirements must fall within
the parameters outlined by this subpart.

(3) This subpart also allows an agency
to request, on a confidential basis,
additional information from persons
subject to the public reporting
requirements of Part 734. The public
reporting requirements of the Act were
geared to Government-wide concerns.
The reporting requirements of this
subpart are specific to executive branch
concerns. When those concerns require
additional reporting from employees
filing public reports, an agency may do
so on a confidential basis with approv
from the Office of Government Ethics.
This additional information will not be
more extensive than that information
required under this subpart for other
full-time employees of the agency. It will
be used to supplement the information
already reported on the employee’s
Standard Form (SF) 278 so that an
adequate review of the employee’s




Federal Register / Vol. 51, No. 231 / Tuesday, December 2,

1986 | Proposed Rules 43361

interests under applicable conflict-of-
interest regulations and statutes may be
made.

(4) The reports filed pursuant to this
subpart are specifically required to be
withheld from the public pursuant to
section 207(a) of the Act. Section 207(a)
has left no discretion on this issue with
the agencies. Accordingly, pursuant to
Exemption 3 of the Freedom of
Information Act (FOIA), 5 U.S.C.
552(b)(3)(A), the non-public
(confidential) reports provided for by
this subpart and the information they
contain are exempt from public
disclosure under FOIA, without the
weighing of the public interest that
would be appropriate if Exemption 3
were not applicable. Agency personnel
shall not publicly release the reports or
the information they maintain except
pursuant to the order of a Federal court.

(5) The executive branch hires or uses
the unpaid services of many individuals
on an advisory or other less than full-
time basis in the capacities of special
Government employees. It is important
for agencies utilizing such individuals'
services and for the individuals
themselves to anticipate potential
conflict-of-interest situations and fo
avoid them. To assist an agency in
identifying actual or potential conflicts
and in counseling these individuals on
how to avoid them, this subpart also
allows agencies to require confidential
financial reporting on the part of these
individuals even if their positions are
covered by Part 734 of this title. Because
of the part-time nature of the duties
performed by these individuals,
agencies may determine that only
limited information need be required
from them. This subpart therefore
allows agencies to develop a reporting
system that seeks this more limited
information, again with approval of the
Office of Government Ethics.

(e) Definitions. In this subpart—

"Employee" means each officer or
employee in the executive branch,
including a special Government
employee as defined in 18 U.S.C. 202,
but shall not include an individual
performing services for the United
Slates as an independent contractor
under a personal service contract.

"Executive branch” means an
executive agency (as defined in 5 U.S.C.
105), the Postal Rate Commission and
United States Postal Service, and any
other entity or administrative unit in the
executive branch unless such agency,
entity, or unit is specifically included in
the coverage of Title I or Il of the Act
(relating, respectively to the legislative
and judicial branches).

‘Gift" means a payment, advance,

forbearance rendering, deposit of
money, or anything of value, received
directly or indirectly unless
consideration of greater or equal value
is received by the donor, but does not
include—

(1) Bequests and other forms of
inheritance; and

(2) Food, lodging, transportation, and
entertainment provided by a foreign
government within a foreign country
(and properly accepted under the terms
of the Foreign Gifts Act) or by the
United States.

"Reimbursement” means the
repayment of expenses incurred by the
reporting individual or spouse by a
source other than the U.S. Government
or a relative,

“Relative” means an individual who is
related to the reporting individual, as
father, mother, son, daughter, brother,
sister, uncle, aunt, great aunt, great
uncle, first cousin, nephew, niece,
husband, wife, grandfather,
grandmother, grandson, granddaughter,
father-in-law, mother-in-law, son-in-law,
daughter-in-law, brother-in-law, sister-
in-law, stepfather, stepmother, stepson,
stepdaughter, stepbrother, stepsister,
half brother, half sister, or who is the
grandfather or grandmother of the
spouse of the reporting individual, and
shall be deemed to include the fiance or
fiancee of the reporting individual.

“Reporting period” means the period
of time for which the reporting
individual must provide the information
required by the confidential financial
disclosure report. The reporting period
will vary depending upon whether the
employee is filing an initial report, a
termination report, or an annual report.

“Represent” means to act as an agent
or attorney or other representative on
behalf of a nongovernmental party in an
appearance, or to communicate with the
intent to influence on behalf of a
nongovernmental party.

“Special government employee”
means a special Government employee
as defined in section 202 of title 18,
United States Code, who is employed in
the executive branch.

§ 735.402 Persons required to file.

(a) Employees not covered by Part 734
(public reporting system). Each agency
shall require a non-public financial
disclosure report containing the
information required by § 735.403 from
each employee not otherwise required to
file under Part 734 of this title who holds
a position classified at GS-15 or below
under section 5332 of title 5, United
States Code, or as determined by his or
her agency to be in a comparable level
of position under another autherity if—

(1) The duties and responsibilities of
the position require the employee to
exercise judgment in participating in or
making Government decisions or taking
Government actions in regard to—

(i) Contracting or procurement;

(ii) Administering or monitoring
grants, subsidies, licenses or other
benefits;

(iii) Regulating or auditing non-
Federal entities;

(iv) Criminal or civil law enforcement;
or

(v) Other activities in which the final
decision or action will have a significant
economic impact on the interests of any
non-Federal entity; or

(2) The agency determines that the
duties and responsibilities of the
position require the employee to file
such a report to avoid involvement in a
possible conflict-of-interest situation
and to carry out the purpose of any
statute, Executive order, or regulation
applicable to or administered by that
employee.

Examples of who must file:

Example 1

Although she has no dealings with
contractors, an employee (GS-11)
recommends the level of supply of items that
must be obtained from contractors and the
employee's recommendations are normally
followed. The employee should be required to
file a non-public financial disclosure report.

Example 2

A governmen! physician, while not directly
involved in the procurement process, makes
recommendations regarding the kinds of
medical supplies and equipment that should
be used in certain medical activities. The
physician’s recommendations are normally
followed and, in at least some cases, adoption
of the recommendations means that the
supplies and equipment must be obtained
from a particular supplier or manufacturer.
The physician should be required to file a
non-public financial disclosure report.

Example 3

A bank examiner (GS-13) conducts audits
of banks to determine compliance with a
Federal regulatory scheme. The bank
examiner should be required to file a non-
public financial disclosure report.

(b) Employees covered by Part 734
(public reporting system). Each agency
may require an employee covered by
Part 734 of this title to fileon a
confidential basis any or all information
required by the agency under § 735.403
of persons covered by paragraph (a) of
this section.

(c) Special Government employees.
Each agency may require a non-public
financial disclosure report containing
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any or all of the information required by
§ 735.404 from each special Government
employee.
Example 4

An advice and consent appointee to a part-

time government position is by statute paid at

a daily rate of Level V of the Executive
schedule. The individual serves less than 60
days each year and therefore is not required
to file a public financial disclosure report. The
agency should request the individual to file a
non-public financial report pursuant to this
subpart.

(d) Exclusions. Individuals in
positions that meet the criteria in
paragraphs (a), (b), or (c) of this section
may be excluded from all or a portion of
the reporting requirements when the
agency head determines that—

(1) The duties of a position are such
that the likelihood of the incumbent’s
involvement in a conflict-of-interest
situation is remote:

(2) The duties of a position are at such
a level of responsibility that the
submission of a non-public financial
disclosure report is not necessary
because of the inconsequential effect on
the integrity of the Government; or

(3} The use of an existing or
alternative procedure approved by the
Office of Government Ethics is adequate
to prevent possible conflicts of interest.

(e) Challenge of filing requirement.
Agency regulations issued under this
subpart shall inform eligible individuals
of the opportunity for review by the
agency head of a complaint by an
individual that his or her position has
been improperly determined by the
agency as one requiring the submission
of a non-public financial disclosure
report pursuant to this subpart. A
decision by the agency head shall be
final,

§735.403 Contents of reports—
employees.

(a) Except as provided by § 735.405,
reports required to be filed under this
subpart shall contain the same
information for the employee, the
employee’s spouse, and dependent
children. :

(b) The information required to be
disclosed on reports filed under this
subpart shall include— :

(1) The source and nature of any
investment income received during the
reporting period as well as a déscription
of any other asset held for the
production of income at the end of the
reporting period, which did not generate
income during the reporting period. For
sources of investment income or
investments that are not listed on a
stock exchange, the employee must also

provide a description of the source or
nature of the business in which itis
engaged. Such reporting will include the
sources of income earned during the
reporting period whether or not the
income was subject to Federal income
tax during that period.

Examples of assets and sources of
income: Stocks, bonds, limited
partnerships, real estate, mutual funds,
futures contracts, IRA assets, interests
in pension plans, assets of trusts, art
collections, stocks sold for capital gains,
and bonds that mature during the
reporting period.

Examples of nature of income:
Dividends, interest, capital gains,
partnership distributions, rents, and
royalties.

Examples of descriptions: OPQ, Inc—
closely held corp. engaged in residential
real estate investments in Columbus,
Ohio: Rebel #1, oil and gas joint
venture, Enid, OK; Big Splash, family-
owned swimming pool sales co.,
Honokaa, Hawaii.

(2) The purchase or sale during the
reporting period of any assets held for
the production of income, i.e.,
investment purposes, indicating the date
on which the transaction occurred.

Example

GE common, sold 2/14/86; TEXACO
common, purchased 1/3/86; Remington
bronze “Wolf Hunter”, purchased 4/1/86.

(3) The source of any earned income

‘received during the reporting period and

a brief description of the services
performed for such income. If the
employee or the employee’s spouse is
engaged in a profession involving the
provision of personal services, such as
law, consulting, or medicine, the
employee need only disclose the
business entity from which the
employee or spouse received the
ultimate compensation and a brief
description of the services provided. In
the case of honoraria earned personally
by the employee, the employee must
also disclose the date and the amount.

Example

Name of law firm but not client's names if
employee is a lawyer in a firm; if employee
holds & second job, name of employer (and
the type of services provided); name of
spouse’s or dependent child's employer;
source of any honoraria received by the
employee and the date services were
performed; name of trust or estate from
which employee receives trustee's or
executor's fees.

(4) The source of any gifts received by
the employee, or received by the
employee's spouse or dependent child
during the reporting period when the gift
was not given totally independent of the

recipient family member's relationship
to the employee, if the value of the gift is
in excess of $10. The employee need not
disclose gifts from a relative, an
individual to whom the employee is
engaged to marry, or from a personal
friend. The gifts must be paid for by the
relative, fiancee, fiance, or personal
friend rather than any business entity
with whom the individual giving the gift
is associated to qualify for this
exception.

Examples of gifts that must be
disclosed: Lunch or dinner at a
restaurant when cost is more than $10;
tickets to an event costing more than
$10; vases, jewelry, books, statues,
memorabilia of a value of more than $10;
Lunch of more than $10 with a personal
friend for which the friend paid with a
business credit card.

Examples of gifts that need not be
disclosed: Any gift from parents, spouse,
or child, or other “relative"; gifts from
personal friend paid for by that friend.

(5) The name and brief description of
the purpose of any profit or non-profit
organization or trust, except for one
established for religious, social,
fraternal, or political purposes, in which
the employee serves or served during
the reporting period as an officer,
director, trustee, partner, proprietor,
representative, executor, employee, or
consultant, and the title of the position
held.

(6) The name and address of any non-
federal entity or person with whom the
employee has an agreement or
arrangement for employment either
during Federal service or following it. If
the agreement is for present outside
employment, the employee must
indicate the official who granted
approval for outside employment and
the date on which it was granted., if such
approval is required by the employee's
agency.

(7) The name and address of any
business or partnership in which the
employee owns more than 20 percent of
the controlling interest and which
contracts with the Federal Government,
the name of the Federal agency or
agencies with which it contracts, and a
good faith estimate of the percentage of
the business or partnership owned by
the employee.

(c) In addition to the information
required by paragraphs (a) and (b) of
this section, an agency may, with the
written permission of the Office of
Government Ethics pursuant to
§ 735.401(c), request the following
additional information:

(1) The name and address of any
person or entity to whom the employee
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owes money and the terms governing its
repayment; and )

(2) Any information required by the
agency to administer a provision of
statute or regulation for which it has
legal authority to do so. 4

(d) An agency may determine that
certain information otherwise required
by paragraphs (a}, (b), or (c) need not be
reported by employees of that agency
because the financial interests disclosed
as part of that information will not
create an actual or apparent conflict for
employees carrying out the normal
activities of the agency or the employee
is a new entrant to Government service
and certain information is not necessary
from first-time filers. With prior
approval from the Office of Government
Ethics, an agency— ;

(1) For all filers, may eliminate all or
part of the following items from its
requirements for reporting:

(i) Interests in any or aﬁ real property;

(ii) Demand or time deposits in,
regulated financial institutions;

(iii) Federal, state, or local
government gecurities;

(iv) Life insurance policies; and

(v) Creditors to whom debts for credit
card transactions, retail installment
contracts, personal residences or
recreational property, personal use cars,
or ordinary household expenses are
owed; or creditors who are relatives; or
financial institutions to whom a debt
was incurred in the ordinary course of
business; or insurance companies where
loans are secured by a policy on the
employee or employee's spouse, and,

(2) For first-time filers who are
entering Federal service from the private
sector, may eliminate—

_ (i) The source and nature of
investment income received from assets
no longer held at the date of entry into
Federal service;

(ii) The purchase or sale of any asset
held for the production of income that
occurred prior to the date of entry into
federal service;

(iii) The source, the date, or the
amount of any honoraria received prior
to entry into Federal service; and/or

(iv) The source of any gifts received
by the employee, employee's spouse, or
dependent child when the gifts were
given totally independent of the
employee’s impending appointment to a
Federal position.

§735.404 Contents of reports—special
Government employees.

Reports required to be filed by special
Co»’gmment employees shall include
that information required by § 735.403(a)
and (b) (1), (3), and (5), and may, with
pPrior approval of the Office of

overnment Ethics, include information

required by paragraph (c) of that section
or exclude information noted in °
paragraph (d) of that section:

§735.405 Contents of reports—special
exceptions. .

(a) Spousal interests. The interests of
a spouse, which are the subjects of,

(1) A final decree of separation;

(2) An interim or interlocutory decree;
or

(3) A separation agreement formally
executed by the parties in anticipation
of its incorporation into a final decree of
divorce or separation, need not be
reported.

(b) Trusts. An employee need not
disclose the assets of, sources of income
of, or transactions of, a trust if—

(1) The trust is a qualified blind or
qualified diversified trust certified by
the Office of Government Ethics
pursuant to § 734.405 of this title and is
otherwise reported on the report filed
under this subpart by name of trust and
date of execution; or

(2) The trust is an “excepted'" trust,
that is, a trust—

(i) That was not created by the
employee, or the employee’s spouse or
dependent child; :

(ii) The holdings or sources of income
of which the employee, or employee’s
spouse or dependent child have no
knowledge; and

(iii) The existence of which as an
asset or income source is disclosed on
the report.

§735.406 Reporting periods.

(a) Employees filing for the first time.
To the extent that the information is
required by the agency, the reporting
period for sources of investment income
no longer held at the date of entry into
the covered position, sources of earned
income, purchases and sales of assets
held for the production of income, gifts,
fiduciary positions held, agreements or
arrangements for present or future
nonfederal employment, and liabilities,
is the prior calendar year and that
portion of the current calendar year up
to the date of filing. Assets held for the
production of income and the
information required by § 735.403(b)(7)
must be reported if held on the date of
entry into Federal service. The reporting
period for information required under
§ 735.403{c)(2) shall be established by
the agency with the written approval of
the Office of Government Ethics.

(b) Employees filing annually. The
reporting period for all items except
non-income producing assets, which are
nevertheless held for the production of
income, is the prior calendar year, The
non-income producing assets must be
reported if héld as of December 31 of the

prior calendar year. For information
required under § 735.403(c)(2), the
reporting period is the prior calendar
year unless otherwise approved in
writing by the Office of Government
Ethics.

(c) Employees leaving covered
positions. The reporting period for all
requirements except non-income
producing assets is the period of time
between the applicable information on
the employee’s previous report and the
date of filing or the date of leaving the
covered position.

Examples: The reporting period for an
employee who files a report for calendar year
1985 and leaves a covered position on
October 1, 1986, is January 1 to, at the latest,
October 1, 1986. The reporting period for an
employee who entered Federal service on
June 1, 1985, and leaves on February 2 is June
1, 1985, to, at the latest, Feb. 2, 1986. (Because
employees may begin filing termination
reports within 15 days of leaving, the
examples note this by using the term “at the
latest.”)

(d) Special Government employees.
The reporting periods shall be
established by each agency that requires
reports from such individuals. Because
of the duties normally performed by
these individuals, an agency may wish
to use the same reporting periods as
those set out in paragraph (a) of this
section.

§ 735.407. Filing procedures—when to file.

(a)(1) In general, for a full-time
employee covered by § 735.402(a) or (b),
an agency should collect a report.

(i) At the time the employee enters a
covered position;

(ii) Each year he or she remains in a
covered position; and 2

(iii) At the time the employee leaves
Government employment or leaves a
covered position to one not covered by
this subpart or by Part 734 of this
chapter.

(2) A special Government employee
covered by § 735.402(c) should be
required to file upon appointment and
thereafter during any year he or she
actually serves the Gevernment.

(b) Each agency, with the prior written
approval of the Office of Government
Ethics, may establish its own date or
time period by which its employees
must file these reports; or, it may by
reference or restatement in its
regulations issued pursuant o
§ 735.401(c), adopt the dates and time
periods set forth in paragraph (c) of this
section. Agencies that wish to establish
their own dates and time periods shall
use the following guidelines:

(1) Annual reports for employees’
covered by § 735.402(a) and (b) should
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be collected within 6 months of the end
of the calendar year covered;

(2) A report from an employee newly
entering a position covered by
§ 735.402(a) and (b) should be collected
no later than 45 days following the
employee's entry into the position;

{3) A report from an employee leaving
a position covered by § 735.402(a) and
(b) should be collected no earlier than 15
days before departure and no later than
30 days following departure;

(4) Reports from special Covernment
employees covered by § 735.462(c)
should be collected initially no later
than 30 days following appointment and
thereafter, during any year they actually
serve, on either the same date required
of annual filers or a time period that
begins 45 days prior to.and extends to
the first date the special Government
employee actually provides services to
the agency that year; and

(5) Provisions for extensions of the
filing deadlines should be in writing,
show good cause, and be for no more
than 45 additional days.

(c) Agencies that do not wish to
establish their own filing dates and time
periods shall use the following:

(1) An annual report for an employee
covered by § 735.402 (a) and (b) shall be
filed on or before June 30 of each year;

(2) A report from an employee newly
entering a position covered by
§ 735.402(a) or (b) shall be filed within
30 days of the date the employee
entered into the position;

(3) A report from an employee leaving
a position covered by 735.402 (a) or (b)
shall be collected no earlier than 15
days prior to the employee's departure
from the position by no later than 30
days following departure;

(4) A report from a special
Government employee covered by
§ 735.402(c) shall collected (i) initially no
later than 30 days following
appointment; and (ii) for each year
thereafter in which he or she actually
provides services under that
appointment, during the period that
begins 45 days prior to'the first date that
year for actual service and extends to 5
days after that first date; and

{5) Extensions of time for filing any
report require by persons covered
under § 735.402 shall not exceed 45 days
from the last date on which the report
was required and may be granted in
writing only by the designated agency
ethics official or authorized delegate for
good cause shown.

§ 735.408 Filing procedures—where to file.
Each agency shall specify by
regulation, or otherwise in writing, in a
manner approved in writing by the
Office of Government Ethics, where

employees covered by § 735.402 shall
file the reports required by this subpart.
Generally, such reports shall be filed
with the designated agency ethics
official or delegate.

§735.409 Review of reports.

(a) In general. Reports shall be
reviewed by the appropriate reviewing
official within the agency review system
established pursuant to § 738.203(b)(2)
of this title. Initial review by the
certifying official shall be completed
within 60 days after the date of filing.

(b) Responsibilities of reviewing
officials—(1) Initial review.

(i) The reviewing official shall review
each report to determine to his or her
satisfaction that—

(A) Each item is completed; and

(B) No interest or position disclosed
on the form violates or appears to
violate—

(7) Any applicable provision of
chapter 11 of title 18 of the United States
Code (Part 1);

(2) The Ethics in Government Act of
1978, as amended, and the regulations
promulgated thereunder;

(3) Executive Order 11222, as
amended, and applicable regulations
promulgated thereunder; or

(4) Any other related statute or
regulation applicable to the employees
of the agency.

(ii) The reviewing official shall not
sign and date the report until that
determination is made. A reviewing
official need not audit the report to
ascertain whether the disclosures are
correct; disclosures are to be taken at
“face value" unless there is a patent
omission or ambiguity or the official has
independent knowledge of matters
outside the report. A report that is
signed by a reviewing official shall
signify that the agency has found that
the information contained in the report
discloses no conflict of interest under
applicable laws and regulations and that
the report fulfills the requirements of
this paragraph (b)(1).

(2) Requests for additional
infermation. If the reviewing official
believes that additional information is
required, the official shall document this
request for additional information,
indicating a date by which the
information must be submitted. This
additional information shall be made a
part of the report.

(3) Inadequate additional information.
If the reviewing official concludes on the
basis of the information disclosed in the
report and any additional information
required under paragraph (b)(2) of this
section that—

(i) The report fulfills the requirements
of parragraph (b)(1) of this section, the

reviewing offical shall sign and date the
report; or

(ii) The report does not fulfill the
requirements of paragraph (b){1) of this
section, the official shall:

(A) Notify the reporting individual of
this opinion;

(B) Afford the reporting individual a
reasonable opportunity for an oral or
written response; and

(C) Determine on the basis of the
response whether or not the report
fulfills the requirements.

(4) Review to determine remedial
action.

(i) If the reviewing official concludes,
after following the procedure set forth in
paragraph (b)(3)(ii) of this section,
that— '

(A) The report fulfills the
requirements of paragraph (b)(1) of this
section, the reviewing official shall sign
and date the report and notify the
reporting individual in writing that this
action was taken; or

(B) The report does not fulfill the
requirements of paragraph (b)(1) of this
section, the reviewing official shall—

(7) Notify the individual of that
opinion;

(2) Afford the individual an
opportunity for personal consultation, if
practicable;

(3) Determine what remedial action
should be taken to bring the report into
compliance; and

(4) Notify the individual in writing of
the remedial action required, indicating
a date by which that action must be
taken.

(ii) Except in unusual situations,
which must be fully documented to the
satisfaction of the reviewing official,
remedial action shall be completed
within 80 days from the date the
individua! was notified that the action is
required.

(5) Remedial steps. Remedial steps
may include, as appropriate—

(i) Divestiture of the conflicting
interest;

(ii) Restitution;

(iii) The establishment of a qualified
blind trust under section 202(f)(3) of the
Act;

(iv) A waiver under 18 U.S.C.
208(b)(1);

(v) Recusal; or

(vi) Voluntary request by the
individual for transfer, reassignment,
limitation of duties, or resignation.

(6) Compliance or referral. (i) If the
reporting individual complies with a
written request for remedial action
required under paragraph (b)(4)(i)(B) of
this section, the reviewing official shall
indicate in a note on the report that this
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action has been taken and shall sign and
date the report. =30 :

(ii) If the reporting individual does not
comply with a written request for
remedial action, the reviewing official
shall refer the matter for appropriate
action to—

(A) The Secretary concerned, for a
member of the uniformed services; or

(B) The head of the agency or
department for any other officer or
employee, other than the head of the
agency; or

(C) The Office of Government Ethics
for the head of any agency.

§735.410 Penalties.

(a) Administrative remedies. Any
individual failing to file a report or
falsifying or failing to file required
information, may be subject to any
appropriate personnel or other action in
accordance with applicable law or
regulation. This action includes adverse
action under Part 752 of this chapter.

(b) Criminal liability. Any individual
who knowingly or willfully falsifies
information on & report required to be
filed under this subpart may also be
subject to criminal prosecution under 18
U.S.C. 1001.

§735.411 Issuance, approval, and
publication of agency regulations.

(a) Each agency head shall prepare
and submit to the Office of Government
Ethics for approval, regulations in
accordance with this subpart to
implement an agency-wide system of
non-public (confidential) financial
disclosure.,

(b) Requests for approval of agency
regulations to be issued under this part
shall be directed to the Office of
Government Ethics, P.O. Box 14108,
Washington, DC 20044.

(c) This section applies to any
amendment of agency regulations issued
under this part.

(d) An agency head who does not -
consider it feasible to prepare complete
agency regulations under this subpart
because of the small number of
employees in the agency, or for another
reason acceptable to the Office of
Government Ethics, may adopt portions
of the regulations in this part for
application, as appropriate, to the
employees and special Government
employees of his or her agency if—

(1) The agency head obtains the
written approval of the Office of
Government Ethics; and

(2) After obtaining such approval, he
or she submits a notice to the Office of
the Federal Register announcing the
applicability of this subpart to the
employees of the agency.

§735.412 Forms. »

(a) The Office of Government Ethics |
shall develop a sample confidential
financial disclosure form of general
applicability upon which agencies may
model their own forms. The sample form
will include provisions covering the
categories of information required under
the regulations for all agencies as well
as a series of optional provisions that
agencies may add or delete to address
the categories of information required
under their regulations and approved by
the Office of Government Ethies.

(b) In lieu of using the sample form
prepared by the Office of Government
Ethics, an agency may develop its own
confidential financial disclosure form
pursuant to the agency's regulations
governing confidential reporting, which
were approved by the Office of
Government Ethics.

(c) Each agency must submil a copy of
the confidential financial disclosure
form it intends to use to the Office of
Government Ethics for approval prior to
use. This requirement for prior approval
applies whether the agency is planning
to use the Office of Government Ethics’
sample form or whether it is developing
its own form under paragraph (b) of this
section.

(d) Requests for approval of an
agency's confidential financial |
disclosure form and any subsequent
revisions shall be directed to the Office
of Government Ethics, P.O. Box 14108,
Washington, DC 20044.

[FR Doc. 86-27000 Filed 12-1-86; 8:45 am]
BILLING CODE 6325-01-M

- ——

DEPARTMENT OF AGRICULTURE
Rural Electrification Administration
7 CFR Part 1784

Discounted Prepayments on R
Notes .

AGENCY: Rural Electrification
Administration; USDA.

ACTION: Proposed rule.

SUMMARY: The Rural Electrification
Administration (REA) proposes to
amend 7 CFR Chapter XVII by adding
Part 1784, Discounted Prepayments on
REA Notes. The new part establishes
policies and procedures to implement
the provisions of 306B of the Rural
Electrification Act of 1936 (7 U.S.C. 801
et seq.) ("Act"). Section 306B authorizes
the Administrator of REA to permit
borrowers throught September 30, 1987,
to prepay loan made under the Act at
the lesser of the outstanding principal

balance due on the loan or the loan’s
present value discounted from the face .
value at maturity at a rate set by the
Administrator. These proposed
regulations would provide a formula for
computing the amount-which the
borrower must pay and establish certain
other requirements which borrowers
must meet in order to prepay loans.

DATE: Comments must be received by
REA December 17, 1986.

ADDRESS: Comments should be
addressed to: Director, Program
Analysis Staff, U.S. Department of
Agriculture, Rural Electrification
Administration, Room 0014-S, 14th and
Independence Avenue SW.,
Washington, DC 20250,

FOR FURTHER INFORMATION CONTACT:
Thomas M. Scanlon, Director, Program
Analysis Staff, U.S. Department of
Agriculture, Rural Electrification
Administration, 14th and Independence
Avenue SW., Washington, DC 20250,
Telephone: 202-382-1948.

SUPPLEMENTARY INFORMATION: Pursuant
to the Act, REA hereby proposes to
amend 7 CFR Chapter XVII by adding a
new part concerning discounted
prepayments on REA notes. This
proposed action has been reviewed in
accordance with Executive Order 12291,
Federal Regulation. This action will not
(1) have an annual effect on the
economy of $100 million or more; (2)
result in a major increase in costs or
prices for consumers, individual
industries, Federal, State or local
government agencies, or geographic
regions; (3) result in significant adverse
effects on competition, employment,
investment or productivity, innovation,
or on the ability of the United States-
based enterprises to compete with
foreign-based enterprises in domestic or
export markets and therefore has been
determined to be “not major.” This
action does not fall within the scope of

- the Regulatory Flexibility Act. REA has

concluded that promulgation of this rule
would not represent a major Federal
action significantly affecting the quality
of the human environment under the
National Environment Policy Act of 1969
[42 U.S.C. 432 et seq. (1976)], and
therefore, does not require an
environmental impact statement or an
environmental assessment. This
program is listed in the Catalog of
Federal Domestic Assistance under No.
10.850, Rural Electric Loans and
Guarantees and No. 10.851, Rural
Telephone Loans and Loan Guarantees,
No. 10.852, Rural Telephone Bank Loans.
For the reasons set forth in the Final
Rule related Notice to 7 CFR Part 3015,
Subpart V (50 FR 47034, November 14,
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1965), this porgram is excluded from the
scope of Executive Order 12372 which
requires intergovernmental consultation
with State and local officials. Pub. L. 99—
509 requires that implementing
regulations be issued within 60 days
after the date of enactment, which was
October 21, 1986. In order to meet the
statutory deadlines and still provide for
a review and comment period on the
proposed rule, the comment period has
been shortened to 15 days.

Background

REA provides long-term low interest
rate loans to eligible borrowers for the
purpose of furnishing and improving
electric and telephone service in rural
areas. The notes evidencing such loans
bear interest at either two or five
percent. The notes, as well as the
proceeds from the sale, assignment or
prepayment of the notes are assets of
the Rural Electrification and Telephone
Revolving Fund (“Fund") to be used for
such purposes as are permitted by the
Act. Pub. L. 99-509, enacted October 21,
1986, amended the Act by adding
section 306B which provides that an
REA loan may not be sold nor prepaid
at a value less than the face value of
any outstanding principal balance on
such loan, except when sold to or
prepaid by the borrower at the lesser of
the outstanding principal balance due on
the loan or the loan's present value
discounted from the face value at
maturity at a rate set by the
Administrator (Discounted Present

Value). The exception is effective for the .

period ending September 30, 1987.

The proposed regulations would
implement section 306B by providing a
formula for computing the Discounted
Present Value of notes and establishing
other terms and conditions of
prepayment. The proposed formula to
determine the Discounted Present Value
of the notes uses, as the discount rate,
the average yield on “Aa" rated utilities
published in Moody's Public Utility
News Reports. This private market rate
reflects the cost of financing for
creditworthy utilities. Thus,

n

creditworthy borrowers may be
encouraged to prepay their notes. At the
same time, the Government would be
realizing a8 maximum value from the
notes when compared with a non-
recourse sale of the notes in the private
sector.

Among the terms and conditions of
prepayment would be the following:

(1) Borrowers must prepay all notes
evidencing loans made or guaranteed by
REA or loans made by the Rural
Telephone Bank;

(2) Borrowers must agree not to seek
additional financial assistance under the
Act; and

(3) Borrowers which are parties to
wholesale power contracts with an REA
financed power supplier will be required
to provide assurances to the
Administrator that they will meet their
obligations to such power supplier.

List of Subjects in 7 CFR Part 1784

Administrative practice and
procedure, Electric utilities, Telephone
utilities.

In view of the above REA proposes to
amend 7 CFR XVII by adding the
following Part 1784 to read as follows:

PART 1784—DISCOUNTED
PREPAYMENTS ON REA NOTES

Sec.

1784.1
1764.2
1784.3
1784.4
1784.5
1784.6
1784.7

Purpose.

Definitions.

Prepayment.

Discounted present value.
Eligibility criteria.
Application procedure.
Approval of applications.
1784.8 Prepayment agreement.
17849 Closing.

1784.10 Other prepayments.

Authority: 7 U.S.C. 901-950by; Title 1,
Subtitle B, Pub. L. 99-509; delegation of
authority by the Secretary of Agriculture, 7
CFR 2.23, delegation of authority by the
Under Secretary for Small Community and
Rural Development, 7 CFR 2.72,

§ 1784.1 Purpose.

This Part sets forth the policies and
procedures of REA whereby electric and
telephone borrowers may prepay

Py

outstanding REA Notes at the
Discounted Present Value of the REA
Notes.

§ 1784.2 Definitions.

As used in this Part:

(a) “Act means the Rural
Electrification Act of 1938, as amended
(7 U.S.C. 801 et seq.).

(b) “Administrator’ means the
Administrator of REA.

(c) “Discaunted Present Value" shall
have the meaning specified in § 1784 4.

(d) “Fund" means the Rural
Electrification and Telephone Revolving
Fund established pursuant to the Act.

(e) “Guaranteed Notes" shall mean
those notes, bonds or other obligations
the repayment of which is guaranteed
by the Government pursuant to section
306 of the Act (7 U.S.C. 938).

(f) “REA Notes' means those notes,
bonds or other obligations evidencing
indebtedness created by loans made
pursuant to Titles I, I or Iil of the Act
(7 U.S.C. 901-940).

(g) “RTB Notes" means those notes,
bonds or other obligations evidencing
indebtedness created by loans made by
the Rural Telephone Bank pursuant to
Title IV of the Act (7 U.S.C. 941-950b).

§ 1784.3 Prepayment.

Through September 30, 1987, the
Administrator may, pursuant to this
Part, permit eligible electric and
telephone borrowers to prepay all
outstanding REA Notes issued or
assumed by such borrowers and held in
the Fund, upon paying the lesser of the
outstanding principal balance or the
Discounted Present Value of the REA
Notes.

§ 1784.4 Discounted present value.

The Discounted Present Value shall
be computed not more than 10 business
days before prepayment is made by
summing the present values of all
remaining payments by using the
following formula:

k

D1,
[ 1.0 + L
j=1 L

D2, :

365

x 1

366
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Where:

P, =Total payment, including interest, due on
the k' payment date following the
prepayment date,

n="Total number of remaining payments
dates.

|=The discount rate, in decimals, which shall
be the average rate on utility bonus
bearing a rating of “Aa" as set forth in
that issue of Maody's Public Utility News
Reports mest recently published prior to
the date on which Discounted Present
Value is calculated.

D1,=Number of days in the i*" payment
period that are in a non-leap year (365
day year).

D2,=Number of days in the i*» payment
period that are in a leap year (366 day
year).

§1784.5 Eligibility criteria

To be eligible to prepay REA Notes at
the Discounted Present Value a
borrower must comply with the
following criteria:

(a) The borrower must be current on
all payments due on its outstanding REA
Notes, RTB Notes and Guaranteed
Notes;

(b) The borrower must agree to
prepay all of its outstanding REA Notes,
RTB Notes, and Guaranteed Notes in
accordance with the prepayment terms
of such notes as modified by this Part;

(c) The borrower must demonstrate
the ability to obtain financing necessary
to refinance its outstanding REA Notes,
RTB Notes, and Guaranteed Notes,
which financing may not include
obligations the income of which is
exempt from taxation under the Internal
Revenue Code of 1954;

(d) The borrower must have expended
all funds advanced on account of loans
made or guaranteed pursuant to the Act
for the purpose for which the loans were
made.

(e) The borrower must agree that
neither the borrower nor its successors
or assigns will request additional
advances of funds under commitments
previously made or guaranteed pursuant
to the Act or seek any additional
ﬁnsncial assistance pursuant to the Act;
an

(f) If the borrower is a party 1o a
wholesale power contract with a power
supplier financed pursuant to the Act,
the borrower must provide the
Administrator with such assurances as
the Administrator may request that it
will meet its obligations to the power
supplier.

§1784.6 Application procedure.

Any borrower seeking to prepay its
REA Notes under this Part should apply
to the Administrator, REA, by
submitting:

(a) A board resolution that (1)
requests approval of the prepayment of

the borrower's outstanding REA, RTB,
and Guaranteed Notes, and (2) states
the intent of the borrower to seek no
additional financial assistance under the
Act and, if the borrower is a party to a
wholesale power contract with a power
supplier financed pursuant to the Act, to
continue to meet its obligations to such
power supplier;

(b) A list of all REA, RTB, and
Guaranteed Notes together with the
outstanding principal on such notes; and

(c) Such additional information as the
Administrator shall request.

§ 1784.7 Approval of applications.

The applications will ordinarily be
reviewed and, if satisfactory, approved,
and closing scheduled based on the
order in which applications are
received. The Administrator may limit
the number of applications approved
and closings scheduled from time to
time taking into account, among other
matters, the financial interests and
administrative considerations of the
Government.

§ 1784.8 Prepayment agreement.

Upon approving an application for
prepayment under this Part, the
Administrator shall notify the borrower
and deliver to the borrower for its
execution a prepayment agreement
which shall set forth and provide:

(a) The REA Notes to be prepaid and
the date upon which the Discounted
Present Value will be calculated;

(b) Any RTB Notes and Guaranteed
Notes to be prepaid;

(c) The date, place and conditions for
closing;

(d) An agreement that neither the
borrower nor its successor or assigns
will request additional advances of
funds under commitments previously
made or guaranteed pursuant to the Act
or seek any additional financial
assistance pursuant to the Act;

(e) Assurances that the borrower will
meet its obligations to any power
supplier financed pursuant to the Act;
and

(f) Such other terms and conditions as
the Administrator deems appropriate.

§1784.9 Closing.

(a) The borrower shall be responsible
for obtaining all approvals necessary to
consummate the transaction as required
by the prepayment agreement including
such approvals as may be required by
regulatory bodies and other lenders.

(b) The REA Notes shall be prepaid at
a closing to be held at the time and in
the manner set forth in the prepayment
agreement; provided, however, that no
closing may be scheduled for after
September 30, 1987. At closing a

borrower shall prepay the REA Notes by
paying to the Government an amount
equal to the Discounted Present Value of
the REA Notes. The closing shall
otherwise be conducted as prescribed in
the prepayment agreement.

§ 1784.10 Other prepayments.

REA loan documentation generally
permits borrowers to prepay REA Notes
by paying the outstanding principal
balance due thereon. Nothing in this
Part shall prohibit any borrower from
prepaying its outstanding REA Notes in
accordance with the terms thereof. The
provisions of this Part shall not be
applicable to such prepayment.

Dated November 26, 1986,

Jack Van Mark,

Acting Administrator.

[FR Doc. 86-27098 Filed 12-1-86; 8:45 am|
BILLING CODE 3410-15-M

NUCLEAR REGULATORY
COMMISSION

10 CFR Parts 2 and 20

Radioactive Waste Below Regulatory
Concern; Generic Rulemaking

AGENCY: U.S. Nuclear Regulatory
Commission.

ACTION: Advance notice of proposed
rulemaking.

SUMMARY: The Nuclear Regulatory
Commission (NRC) is considering
amending its regulations to address
disposal of radioactive wastes that
contain sufficiently small quantities or
low concentrations of radionuclides that
their disposal does not need to be
regulated as radioactive. The NRC
recently published a policy statement
that provides guidance for filing
petitions for rulemaking to exempt
specific waste streams. Generic
rulemaking might provide a more
efficient and effective means of dealing
with disposal of wastes below NRC
regulatory concern. A generic approach
could potentially reduce the burdens
associated with disposal of radioactive
waste by all Commission licensees. For
NRC to find that wastes may be
disposed of without regard to
radioactive content, the disposal must
not pose an undue rigk to public health
and safety or the environment. Generic
rulemaking would supplement the
earlier policy statement response to a
mandate in section 10 of the Low-Level
Radioactive Waste Policy Amendments
Act of 1985 (Pub. L. 99-240).

DATE: The comment period expires
March 2, 1987. Comments received after
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this date will be considered if it is
practical to do so but assurance of.
consideration may not be given excep!
as to comments received on or before
this date.

ADDRESSES: Mail comments to
Secretary, U.S. Nuclear Regulatory
Commission, Washington, DC 20555;
Attention: Docketing and Service
Branch, or deliver comments to the
NRC's Public Document Room, 1717 H
Street NW., Washington, DC between
8:15 a.m. and 5:00 p.m. weekdays.

FOR FURTHER INFORMATION CONTACT:
Kitty S. Dragonette, Division of Waste
Management, Office of Nuclear Material
Safety and Safeguards, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555, Telephone: (301) 427-4300.

SUPPLEMENTARY INFORMATION: On
August 29, 1986, the NRC published a
policy statement and staff
implementation plan regarding how it
plans to expedite handling of petitions
for rulemaking to exempt specific
radioactive waste streams from disposal
in a licensed low-level waste disposal
facility (51 FR 30839). The policy
statement and staff implementation plan
were published as Appendix B to 10
CFR Part 2. The policy statement and
plan are in the nature of regulatory
guidance for implementing existing
requirements for rulemaking petifions
contained in 10 CFR 2.802. These
documents describe the kind of
information petitioners should file to
allow expedited Commission review of
the petition as well as the decision
criteria that should enable expedited
action on petitions and upon which NRC
would base its judgments.

Commenters should consult the
August 29, 1966 Federal Register notice
for assistance in formulating their
comments on this issue. However, the
decision criteria listed in the policy
statement are repeated here for the
reader’s convenience.

1. Disposal and treatment of the
wastes as specified in the petition will
result in no significant impact on the
quality of the human environment.

2. The maximum expected effective
dose equivalent to an individual
member of the public does not exceed a
few millirems per year for normal
cperalions and anticipated events.

3. The collective doses to the critical
population and general population are
small.

4. The potential radiological
consequences of accidents or equipment
malfunetion involving the wastes and
intrusion into disposal sites after loss of
normal institutional controls are not
significant.

5. The exemption will result in a
significant reduction in societal costs.

6. The waste is compatible with the
proposed treatment and disposal
options.

7. The exemption is useful on a
national scale, i.e., it is likely to be used
by a category of licensees or at least a
significant portion of a categary.

8. The radiological properties of the
waste stream have been characterized
on a national basis, the variability has
been projected, and the range of
variation will not invalidate supporting
analyses.

9. The waste characterization is based
ondata on real wastes.

10. The dispesed form of the waste
has negligible potential for recycle.

11. Licensees can establish effective,
licensable and inspectable programs for
the waste prior to transfer to
demonstrate compliance.

12. The offsite treatment or disposal
medium {e.g., sanitary landfill) does not
need to be controlled or monitored for
radiation protection purposes.

13. The methods and procedures used
to manage the wastes and to assess the
impacts are no different from those that
would be applied to the corresponding
uncontaminated materials.

14. There are no regulatory or legal
obstacles to use of the proposed
treatment or disposal methods.

The policy statement and staff
implementation plan responded to the
six-month mandate in the Low-Level
Radioactive Waste Policy Amendments
Act of 1985 which required NRC to
establish standards and procedures for
expedited action on below regulatory
concern waste disposal petitions.
However, the Commission realizes thal
a generic rulemaking on the issues
associated with findings that certain
wastes may be exempted from further
NRC control of the radioactive content
without posing an undue risk to public
health and safety would reduce the
issues to be considered in individual
rulemakings on specific wastes. Generic
rulemaking could also address broader
issues associated with the general issue
of slightly contaminated radioactive
materials. The six-month mandate in the
Act effectively precluded rulemaking as
an initial approach but the Commission
can now consider the matter more
carefully. The policy statement and staff
implementation plan will be used in the
interim while the Commission considers
rulemaking in the area. Publication of
this notice should in no way discourage
petitioners from making use of the
option for petitions for expedited
rulemaking on specific waste streams.

The NRC requests public comment on
the general question of whether and

how to proceed on the matter of
exempting slightly contaminated
radioactive materials from its :
requirements for.disposal. The NRC also
seeks publie comment with respect to
the following issues and questions. (In
responding, commenters are encouraged
to provide specific suggestions and the
basis for suggestions offered.)

(1) In the past, the Commission has
concluded that consideration of
exempting wastes from regulation on a
waste-stream-by-waste-stream basis is
the most practical way to proceed and
will lead to exemptions most useful for
licensees. Assuming this course of
action, what type of rulemaking would
facilitate exemption of waste streams?
For example,

(a) Should the decision criteria listed
above from the Commission policy
statement be codified as rules instead of
guidance?

{b) Should the decision criteria in the
Commission policy statement be
quantified where possible and then be
codified to facilitate processing
petitions?

{c) Should additional criteria be added
or criteria be deleted before they are
quantified and codified?

(2) Should the NRC take an entirely
different approach than that reflected in
the policy statemeni? For example;

(@) Should the NRC try to establish
concentrations or quantities of
radionuclides that are below regulatory
concern regardless of the form or
disposal circumstances? In the past, the
Commission has concluded that such
concentrations or quantities would be so
low or small that they would be of no
practical value to licensees. Factors
such as the uncertainty in potential
pathways and further uses or recycle of
the contaminated materials and the
consequent conservatism that must
therefore be considered have
contributed to this conclusion.
Innovative ideas form commenters on
how to deal with these uncertainties
would be welcome.

(b) Should NRC develop a risk or dose
value that would represent generic
regulatory cut-off levels for an
individual licensee's waste (e.g.. 0.1, 1,
or 10 millirems per year)? If so, how
would a licensee demonstrate that its
disposal practices do not result in
members of the public being exposed in
excess of the established limit? For
example, can computer codes be
developed that licensees would have to
use to demonstrate compliance with a
generic below regulatory concern risk or
dose value? What survey,
recordkeeping, and reporting
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requirements should be included in such
regulations?

(3) How can NRC most effectively
address the potential for exposures of
members of the public from multiple
disposal practices or sources that are
each below NRC regulatory concern?
This concern has been addressed
internationally and in the staff
implementation plan published with the
Commission's policy statement by
limiting the maximum potential
exposures from individual practices.
Under this approach inadvertent
exposure of a member of the public to
five or ten individual disposal practices
would still be of no regulatory concern.
How can this aspect of below regulatory
concern be best addressed in waste-
stream-by-waste-stream or more generic
approaches?

(4) Should NRC develop additional
guidance instead of rulemaking? If so,
what guidance would be most helpful?

(5) The Environmental Protection
Agency (EPA) has issued notices on two
aspects of slightly contaminated
radioactive wastes. In its ANPRM on
low-level wastes (48 FR 38563; August
31,1983), EPA asked, "Are there some
types or classes of radioactive waste
which do not need regulatory control to
protect the public?” In its ANPRM
published June 18, 1986 (51 FR 22264),
EPA requested comments on standards
for residual activity in buildings and
soils of facilities being decommissioned.
Should NRC defer entirely, or only in
part, to EPA standards development in
this area?

(6) Are there other national or
international standards or standards
development activities that NRC should
encourage or support that could negate
or minimize the need for further NRC
action?

List of Subjects
10 CFR Part 2

Administrative practice and
procedure, Antifrust, Byproduct
material, Classified information,
Environmental protection, Nuclear
materials, Nuclear power plants and
reactors, Penally, Sex discrimination,
Source material, Special nuclear
material, Waste treatment and disposal.

10 CFR Part 20

Byproduct material, Licensed
material, Nuclear materials, Nuclear
power plants and reactors, Occupational
safety and health, Packaging and
Containers, Penalty, Radiation
protection, Reporting and recordkeeping
requirements, Special nuclear material,

Source material, Waste treatment and
disposal,

Authority: Sec. 161, 68 Stat. 948, as
amended (42 U.S.C. 2201); sec. 201, 88 Stat. -
1242, as amended (42 U.S.C. 5841).

Dated at Washington, DC, this 26th day of
November, 1986.

For the Nuclear Regulatory Commission.
Samuel J. Chilk,
Secretary to the Commission.
[FR Doc. 86-27055 Filed 12-1-86; 8:45 am|
BILLING CODE 7580-01-M

10 CFR Part 50

Production and Utilization Facilities;
Timing Requirements for Full
Participation Emergency
Preparedness Exercises for Power
Reactors Prior to Receipt of an
Operating License

AGENCY: Nuclear Regulatory
Commission.

ACTION: Proposed rule.

summARY: The Nuclear Regulatory
Commission (NRC or Commission)
proposes to amend its regulations to
relax the timing requirements for a full
participation emergency preparedness
exercise for power reactors prior to
issuance of a full-power operating
license. The proposed amendment
would require a full participation
exercise, that includes State and local
governments, to be held within two
years before the issuance of a full-power
operating license, as opposed to the
current requirement of within one year.
Exercise without full participation
would still be required on an annual
basis.

DATES: Comment period expires January
2, 1987. Comments received after this
date will be considered if it is
practicable to do so, but assurance of
consideration can be given only for
comments filed on or before that date.

ADDRESSES: Submit written comments
to: Secretary, U.S. Nuclear Regulatory
Commission, Washington, DC 20555,
Attn.: Docketing and Service Branch.
Deliver comments to: Room 1121, 1717 H
Street NW., Washington, DC, between
8:15 a.m. and 5:00 p.m. weekdays.

Examine comments received at: The
NRC Public Document Room, 1717 H
Street NW, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Michael T. Jamgochian, Regulatory
Applications Branch, Office of Nuclear
Regulatory Research, U.S, Nuclear
Regulatory Commission, Washington,
DC 20555, Telephone (301) 443-7657.
SUPPLEMENTARY INFORMATION: The
Commission's regulations regarding the
frequency for full participation
emergency preparedness exercise as
originally adopted in 1980 had similar

requirements regarding the frequency
for full participation emergency
preparedness exercises by State and
local governments in the emergency
planning zones (EPZ) for sites with
operating licenses and sites without
operating licenses. In each case, the
relevant State and local governments
were required to participate in one
annual exercise. Specifically, sites with
an operating license were required to
conduct full-scale exercises “at least
once every five years and at a frequency
which will enable each State and local
government within the plume exposure
pathway EPZ to participate in at least
one full-scale exercise per year and
which will enable each State within the
ingestion pathway to participate in at
least one full-scale exercise every three
years.” A “small-scale exercise” was
required at each site with an operating
license for each year a full-scale
exercise was not conducted (45 FR
55402-55413, August 19, 1980).

At each site for which no operating
license had been issued, the
Commission’s regulations required a
full-scale exercise “within one year
before the issuance of the operating
license for full power, which will enable
each State and local government within
the plume exposure EPZ and each State
within the ingestion pathway EPZ to
participate.” Id.

The Commission in 1984 revised its
emergency preparedness regulations to
relax the frequency of full participation
exercises by State and local
governments for sites with an operating
license. This was done in part because
the Federal Energy Management Agency
(FEMA), based on its experience in
observing and evaluating exercises,
adopted a biennial, rather than an
annual, requirement for full
participation exercises. Under the
bienniel requirement adopted by the
Commission, State and local
governments need only participate in
one full participation exercise, at any
site, every two years so long as they
participate in a full participation
exercise at each individual operating
reactor site every seven years. The
Commission revised this regulation
because it found that annual exercises
use a disporportionate amount of
Federal, State, and local government
resources, and that State and local
governments frequently exercised their
emergency preparedness capabilities by
responding to a variety of natural and
man-made emergencies, such as
chemical spills, on a continuing basis.
The Commmission concluded that
biennial full participation exercises
were adequate to protect public health
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and safety. The Commission in revising
its regulations for full participation
exercises retained the requirement for
annual exercises of each licensee’s
emergency plan (49 FR 27733, July 6,
1984).

The Commission did not make a
similar change regarding the required
frequency of full participation exercise
at sites without an operating license.
Because of the opportunity in an
operating license proceeding under
Section 189a of the Atomic Energy Act
for a hearing on the results of a full
participation exercise, this requirement
created some difficulty in scheduling the
exercise so that it would allow time for
a hearing while still being conducted
within one year of plant readiness to be
licensed. In 1982 the Commission
adopted a rule which, by finding that
emergency preparedness exercises were
not required for a Licensing Board,
Appeal Board, or Commission decision,
would have allowed the exercise to be
conducted close enough to a licensing
decision to avoid this difficulty and to
avoid annual pre-licensing exercises (47
FR 30232, July 13, 1982). However, the
Court of Appeals for the District of
Columbia Circuit vacated that
rulemaking. The court held that the
Commission could not remove from the
hearing required under Section 189a of
the Atomic Energy Act a material issues
relevant to its licensing decision, and
that the prelicensing exercise was such
a material issue. Union of Concern
Scientists v. NRC, 735 F.2d 1437 (D.C.
Cir. 1984), cert. deined 105 S.Ct. 815
(1985).

The Commission has thus been left
with a regulatory scheme for frequency
of full participation emergency
preparedness exercises that treats sites
with an operating license differently
than sites without an operating license.
The Commission does not believe this
disparity in treatment is warranted. The
Commission is concerned about the
burden the present rule may place on
State and local governments. The
requirement that those governments
participate in a full participation
exercise every two years is in addition
to the requirement for their participation
at sites without an operating license.
Requiring annual participation at sites
without operating licenses could thus
place a significant burden on State and
local government resources.

The Commission in the prior
rulemaking determined that emergency
preparedness would be adequate if
State and local governments
participated in an exercise every two
years. There seems to be little reason
why State and local governments

nonetheless should have to participate
in full participation exercises on an
annual basis in the pre-licensing stage
solely because a license did not issue
within 365 days of the exercise. The only
requirement should be that the
participants be adequately in place and
trained to make the exercise meaningful.
This could well occur two years before
issuance of an operating license. If the
exercise demonstrates that
preparedness was inadequate, then
remedial steps, including anether
exercise, if appropriate, can be taken.
Moreover, in accord with the
Commission's regulations for sites with
operating licenses, applicants will still
have to conduct annual exercises, i.e,, if
the full participation exercise is held
more than one year before issuance of
the operating license, then the applicant
must conduct an exercise of its
emergency plan before license issuance.
However, that latter exercise need not
involve State or local governments.

The revision proposed in this rule
would be consistent with the Federal
Emergency Management Agency
(FEMA) regulations, which only require
full State and local government
participation in an exercise every two
years. See 44 C.F.R. 350.9.

The Commission is therefore
proposing to revise Part 50, App. E, Sec.
IV.F.1 so that a full participation
exercise is required within two years of
issuance of an operating license, rather
than within one year.

Environmental Assessment and Finding
of No Significant Environmental Impact

The Commission has determined
under the National Environmental Policy
Act of 1969, as amended, and the
Commission's requlations in Subpart A
of 10 CFR Part 51, that this rule is not a
major Federal action significantly
affecting the quality of the human
environment and therefore an
environmental impact statement is not
required. See 10 CFR 51.20{a)(1).
Moreover, the Commission has
determined, pursuant to 10 CFR 51.32,
that the proposed rule has no significant
environmental impact. This
determination has been made because
the Commission cannot identify any
impact on the human environment
associated with changing the timing of
full participation of State and local
governments in pre-licensing emergency
preparedness exercises from within one
year of license issuance to within two
years.

The need for this rulemaking is
explained in the Supplementary
Information accompanying this
proposed rule. The alternative

approaches that were considered in this
rulemaking proceeding were:

1. To retain the requirement for a full
participation exercise within one year of
issuance of an operating license.

2. To relax the requirement to within
two years of issuance of an operating
license.

There were no environmental impacts
identified from either of the alternatives
considered.

In addition, when promulgating the
original emergency planning and
preparedness regulations in 1980, the
NRC prepared an “"Environmental
Assessment for Final Changes to 10 CFR
Part 50 and Appendix E of 10 CFR Part
50, Emnergency Planning Requirements
for Nuclear Power Plants"” (NUREG-
0685, June 1980), and concluded that
under the criteria of 10 CFR Part 51 an
environmental impact statement was
not required for the Commission's
emergency planning and preparedness
regulations, which included 10 CFR Part
50, App. E as hereby revised. NUREG-
0685 may be examined in the
Commission’s Public Document Room,
1717 H Street NW., Washington, DC.
Copies are available for purchase for
$3.75 through the Superintendent of
Documents, USGPO, Box 37082,
Washington, DC, 20013-7082.

This proposed rule has been
coordinated with FEMA.

Additional View of Commissioner
Asselstine

I disapprove this proposed rule
change.

I continue to believe that the
requirment to conduct a full
participation exercise, which includes
State and local government
participation, within one year prior to
issuance of an operating license is
needed to provide an accurate and
timely verification of the adequacy of
emergency preparedness. The purpose
of this requirments is to provide an up-
to-date assessment of the state of
emergency preparedness for a new plant
at the time the plant receives an
operating license. This requirement has
been easily statisfied in most cases. In
the few cases in which there has been
some difficulty, the Commission’s
exemption process provides a suitable
alternate method for addressing the
situation. Given the satisfactory
experience with the current rule and the
benefit in having up-to-date and
accurate information on the state of
emergency preparedness at new nuclear
power plants, I would not relax the
existing one-year requirement for a full
participation exercise.
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Paperwork Reduction Review

The proposed rule eontains no
information collection requirements and
therefore is not subject to the
requirements of the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501 et
seq.). ]

Regulatory Analysis

The Commission has prepared a
regulatory analysis for this regulation.,
The analysis examines the costs and
benefits of the proposed action and the
alternatives considered by the
Commission. A copy of the regulatory
analysis is available for inspection and
copying, for a fee, at the NRC Public
Document Room, 1717 H Street NW,
Washington, DC. Single copies of the
analysis may be obtained from Michael
T. Jamgochian, Regulatory Applications
Branch, Office of Nuclear Regulatory -
Research, U.S. Nuclear Regulatory
Commission, Washington, DC 20555,
Telephone (301) 443-7657.

Backfit Analysis

This proposed rule does not modify or
add to systems, structures, components
or design of a facility; the design
approval or manufacturing license for a
facility; or the procedures or
organization required to design,
construct or operate a facility.
Accordingly, no backfit analysis
pursuant to 10 CFR 50.109 is required for
this proposed rule.

Regulatory Flexibility Certification

In accordance with the Regulatory
Flexibility Act of 1980, 5 U.S.C. 605(b),
the Commission certifies that this rule
will not have a significant economic
impact upon a substantial namber of
small entities. The proposed rule
concerns the timing of a full
participation exercise of emergency
plans for applicants for nuclear power
plant licenses. The electric utility
companies owning and operating these
nuclear power plants are dominant in
their service areas and do not fall within
the definition of a small business found
in the Small Business Act, 15 U.S.C. 632,
or within the Small Business Size
standards set forth in 13 CFR Part 121.
Although part of the burden for the
conduct of emergency preparedness
exercises falls on State and local
governments, the proposed rule, by
changing the frequency of the
requirement, would if anything lessen
the amount of the current burden. Thus,
the proposed rule would not impose a
significant economic impactona
substantial number of small entities, as

defined in the Regulatory Flexibility Act

of 1980,

List of Subjects in 10 CFR Part 50

Antitrust, Classified information, Fire
prevention, Incorporation by reference,
Intergovernmental relations, Nuclear
power plants and reactors, Penalty,
Radiation protection, Reactor siting
criteria, Reporting and recordkeeping
requirements.

For the reasons set out in the
preamble, and under the authority of the
Atomic Energy Act of 1954, as amended,
the Energy Reorganization Act of 1974,
as amended, and 5 U.S.C, 553, the NRC
is proposing to adopt the following
amendment to 10 CFR Part 50:

PART 50—DOMESTIC LICENSING OF
PRODUCTION AND UTILIZATION
FACILITIES

1. The authority citation for Part 50
continues to read as follows:

Authority: Secs. 103, 104, 161, 182, 183, 186,
189, 68 Stat. 936, 937, 948, 953, 954, 955, 956, as
amended, sec. 234, 83 Stat. 1244, as amended
(42 U.S.C. 2133, 2134, 2201, 2232, 2233, 2236,
2239, 2282); secs. 201, 202, 206, 88 Stat, 1242,
1244, 1246, as amended (42 U.S.C. 5841, 5842,
5846), unless otherwise noted.

Section 50.7 also issued under Pub. L. 95—
601, sec. 10, 92 Stat, 2951 (42 U.S.C. 5851).
Sections 50.58, 50.91 and 50.92 also issued
under Pub. L. 87-415, 96 Stat. 2073 {42 U.S.C.
2239). Section 50.78 also issued under sec.
122, 68 Stat. 939 (42 U.S.C. 2152). Sections
50.80-50.81 also issued under sec. 184, 68 Stat.
954, as amended (42 U.S.C. 2234). Sections
50.100-50.102 also issued under sec. 186, 68
Stat. 955 (42 U.S.C. 2236).

For the purposes of sec. 223, 68 Stat. 958, as
amended (42 U.S.C. 2273), 50.10 (a), (b), and
(c), 50.44, 50.48, 50.48, 50.54 and 50.80(a) are
issued under sec. 161b, 68 Stat. 948, as
amended (42 U.S.C. 2201(b)); 50.10 (b) and (c)
and 50.54 are issued under sec. 161i, 68 Stat.
949, as amended (42 U.S.C. 2201(i); and
50.55(e), 50.58(b), 50.70, 50.71, 50.72, 50.73, and
50.78 are issued under sec. 1610, 68 Stat. 950,
as amended (42 U.S.C. 2201(0)).

PART 10—{AMENDED]
Appendix—|Amended)

2.In App. E. Sec. IV.F.1 is revised to
read as follows:

1. A full participation ¢ exercise which tests
as much of the licensee, State and local

* “Full participation” when used in conjunction
with emergency preparedness exercise for a
particular site means appropriate offsite local and
State authorities and licensee personnel physically
and actively take part in testing their integrated

pability to adequately respond to an
accident at a commercial nuclear power plant. “Full
participation” includes testing the major observable
portions of the onsite and offsite emergency plans
and mobilization of State, local and licensee
personnel and other resources in sufficient numbers
to verify the capability to respond to the accident
scenario. e

emergency plans as is reasenably achievable
without mandatory public participation shall
be conducted for each site at which a power
reactor is located for which the first operating
license for that site is issued after july 13,
1982. This exercise shall be conducled within
two years before the issuance of the first
operating license for full power and prior to
operation above 5% of rated power of the first
reactor, and shall inclhude participation by
each State and local government within the
plume exposure pathway EPZ and each state
within the ingestion exposure pathway EPZ.
If the full-scale exercise is conducted more
than one year prior to issnance of the
operating license, applicant must conduct
another exercise of its plan within one year of
issuance of an operating license. However,
that latter exercise need not have State or
local government participation.

- - - . *

Dated at Washington, DC, this 26th day of
November, 1986.

For the Nuclear Regulatory Commission.
Samuel J. Chilk,
Secretary of the Commission.
[FR Doc. 86-27056 Filed 12-1-86; 8:45 am|
BILLING CODE 7590-01-M

FEDERAL RESERVE SYSTEM
12 CFR Part 202

[Reg B; EC-1]

Equal Credit Opportunity; Proposed
Update to Official Staff Commentary

AGENCY: Board of Governors of the
Federal Reserve System.

AcCTION: Proposed official staff
interpretation.

SuMMARY: The Board is publishing for
comment proposed revisions to the
official staff commentary to Regulation
B (Equal Credit Opportunity). The
commentary applies and interprets the
requirements of Regulation B and is a
substitute for individual staff
interpretations of the regulation. The
proposed revisions address guestions
that have arisen about the regulation,
and include new material and changes
in existing material.

DATE: Comments must be received on or
before January 30, 1987.

ADDRESS: Comments should be mailed
to William W, Wiles, Secretary, Board
of Governors of the Federal Reserve
System, Washington, DC 20551, or
delivered to the 20th Street mail services
courtyard entrance, 20th Street between
C Street and Constitution Avenue, NW.,
Washington, DC, between 8:45 a.m. and
5:15 p.m. weekdays. Comments should
include a reference to EC~1. Comments
may be inspected in Room B-1122
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between 8:45 a.m. and 5:15 p.m.
weekdays.

FOR FURTHER INFORMATION CONTACT:
Adrienne Hurt or Heather Hansche,
Staff Attorneys, Division of Consumer
and Community Affairs, at (202) 452-
3867 or 452-2414; for
Telecommunications Device for the Deaf
(TDD) users contact Earnestine Hill or
Dorothea Thompson at (202) 452-3544,
Board of Governors of the Federal
Reserve System, Washington, DC 20551.

SUPPLEMENTARY INFORMATION:
(1) General

The Equal Credit Opportunity Act (15
U.S.C. 1891 ef seq.) makes it unlawful for
creditors to discriminate in any aspect
of a credit transaction on the basis of
race, color, religion, national origin, sex,
marital status, age, receipt of public
assistance, or the exercise of rights
under the Consumer Credit Protection
Act. This statute is implemented by the
Board’s Regulation B (12 CFR Part 202).

On November 20, 1985, an official
staff commentary was published to
interpret the regulations along with a
final rule revising Regulation B (50 FR
48018). The revised regulation and the
commentary became effective on
December 16, 1985, but creditors had the
option of continuing to comply with the
previous regulation and prior :
interpretations until October 1, 19886, the
mandatory effective date of the revised
regulation and its commentary. The
commentary is designed to provide
general guidance to creditors in applying
the regulation to specific transactions.

Periodic updates provide the vehicle
for additional staff interpretations that
may be necessary as new questions
arise (although each unique situation
cannot be individually addressed in the
commentary). It is expected that this
first proposed update will be adopted in
final form in March 1987,

Certain conventions have been used
to highlight the proposed revisions. New
language is shown inside bold-faced
arrows and underlined, while language
that would be removed is set off with
brackets.

(2) Proposed Revisions

Following is a brief description of the
proposed revisions to the commentary:

Section 202.3—Limited Exceptions for
Certain Classes of Transactions

3(a) Public-Utilities Credit

A new comment 3(a}-3 would be
added to address the question whether
long distance telephone companies that
are not regulated by, or required to file
certain information with, a government

agency qualify for the public utilities
exceptions in section 202.3(a)(2).

Section 202.9—Notificatiois

9(a) Notification of Action Taken,
ECOA Notice, and Statement of Specific
Reasons,

Paragraph 9(a)(1)

New comment 9(a){1)-3 would be
added to explain that a creditor may
deny an application missing information
that the applicant needs to provide on
the ground that the application is
incomplete. Existing comments 9(a)(1)-3
through 9(a)(1)-8 would be redesignated
as comments 9(a)(1)—4 through 9(a)(1)-7,
respectively.

Section 202.13—Information for
Monitoring Purposes

13(a) Information To Be Requested

A new comment 13(a)-5 would be
added to explain what types of
transactions are excluded from the data
collection requirements of § 202.13. With
this addition, existing comment 13{a}-5
would be redesignated as comment
13(a)-6.

List of Subjects in 12 CFR 202

Banks, banking; Civil rights,
Consumer protection, Credit, Marital
status discrimination, Minority groups,
Penalties, Religious discrimination, Sex
discrimination, Women.

PART 202—[AMENDED)]

(3) Text of Revisions

The proposed revisions to the
commentary (12 CFR Part 202, Supp. I)
read as follows:

Supplement I—Official Staff
Commentary

Section 202.3—Limited Exceptions for
Certain Classes of Transactions

* . . . *

3(a) Public-utilities credit

* - » * L

» 3. Telephone companies. If a telephone
company is neither regulated by a
government unit nor required to file the
charges for service, delayed payment, or any
discount for prompt payment with a
government unit, the company's credit
transactions do not qualify for the exceptions
provided in section 202.3(a)(2).-

* * . . *

Section 202.9—Notifications

9(a) Notification of Action Taken, ECOA
Notice, and Statement of Specific Reasons.
Paragraph 9(a)(1).
- - - - -

» 3. Incomplete application—denial for
incompleteness.'When an application is

incomplete regarding matters that the
applicant can complete and the creditor lacks
sufficient data for a credit decision, the
creditor may deny the application giving as
the reason for denial that the application is
incomplete. The creditor has the option,
alternatively, of providing a notice of
incompleteness under section 202.9(c). -
Current comments 9(a)(1)-3 through
9(a)(1)-8 would be redesignated comments
9(a)(1)-4 through 98{a)(1)-7, respectively.
-

- - * *

Section 202.13—Information for Monitoring
Purposes

13(a) Information To Be Requested

5.» Exclusions. Home improvement loans.
open-end home equity loans, and second
mortgages (unless the second mortgage is to
purchase a principal dwelling) are not subject
to the information collection requirements of
this section.-

Current comment 13(a){1}-5 would be
redesignated 13{a)(1)-6.

- - - - *

Board of Governors of the Federal Reserve

System, November 24, 1986.

William W. Wiles,

Secretary of the Board.

[FR Doc. 86-26962 Filed 12-1-86; 8:45 am]
BILLING CODE 6210-01-M

12 CFR Part 226
[Reg. Z; TIL-1]

Truth in Lending; Proposed Update to
Official Staff Commentary

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Proposed official staff
interpretation.

suMMARY: The Board is publishing for
comment proposed changes to the
official staff commentary to Regulation
Z (Truth in Lending). The commentary
applies and interprets the requirements
of Regulation Z and is a substitute for
individual staff interpretations of the
regulation. The proposed revisions
address a variety of questions that have
arisen about the regulation, and include
new material and changes in existing
material.

As a result of the potential for
increased use of home-equity lines of
credit and second mortgage loans due to
the new limitations on the deductibility
of non-business interest expenses under
the revised federal tax laws, the Board
has received a number of inquiries
concerning real estate secured
extensions of credit. These questions are
addressed by several proposals, one of
which would clarify the rules that apply
when a creditor adds a security interes!
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in the consumer’s principal dwelling to a
transaction that was previously exempt
from the regulation.

The propesal includes a variety of
other provisions, including clarification
of the prohibition against offsetting a
consumer's credit card indebtedness
with funds from a deposit account held
with a credil card issuer, and
clarification of the refinancing exception
for transactions with lower annual
percentage rates.
pATe: Comments must be received on or
before January 30, 1987.

ADDRESS: Comments should be mailed
to William ' W. Wiles, Secretary, Board
of Governors of the Federal Reserve
System, Washington, DC, 20551, or
delivered to the 20th Street courtyard
entrance, 20th Street, between: C Street
and Constitution Avenue, NW.,
Washington, DC between 8:45 a.m. and
5:15 p.m. weekdays. Comments should
include a reference to TIL-1. Comments
may be inspected in Room B-1122
between 8:45 a.m. and 5:15 pm. *
weekdays. '

FOR FURTHER INFORMATION CONTACT:
The following attorneys in the Division
of Consumer and Community Affairs at
(202) 452-3667 or (202) 452-3867:
Open-end—Kathleen Brueger, Heather

Hansche, Susan Kraeger
Closed-end—Sharon Bowman, Michael

Bylsma, Leonard Chanin, Adrienne

Hurt
or Earnestine Hill or Dorothea
Thompson, Telecommunications Device
for the Deaf at (202) 452-3544, Board of
Governors of the Federal Reserve
System, Washington, DC, 20551.
SUPPLEMENTARY INFORMATION:

(1) General

The Truth in Lending Act (15 U.S.C.
1601 et seq.) governs consumer credit
transactions and is implemented by the
Board's Regulation Z (12 CFR Part 226).
Effective October 13, 1981, an official
staff commentary (TIL-1, Supp. 1 to 12
CFR Part 226) was published to interpret
the regulation, The commentary is
designed to provide guidance to
creditors in applying the regulation to
specific transactions. The commentary
is updated periodically to address
significant questions that arise. There
have been five general updates so far—
the first in September 1982 (47 FR 41338),
the second in April 1983 (48 FR 14882),
the third in April 1984 (49 FR 13482, the
fourth in April 1985 (50 FR 13181), and
the fifth in April 1986 (51 FR 11422).
There was also a limited update
concerning fees for the use of automated
teller machines, which was adopted in
October 1984 (49 FR 40560). This notice .
contains the proposed sixth general

update. It is expected that it will be
adopted in final form in March 1987 with
optional compliance until the uniform
effective date of October 1 for
mandatory compliance.

(2) Proposed Revisions

Following is a brief description of the
proposed revisions to the commentary:

Subpart A—General

Section 226.2—Definitions and Rules of
Construction.

2(a) Definitions.
2(a)(20) “Open-End Credit".

Comment 2(a)(20)4 would be
amended to clarify that the open-end
credit definition does not require that a
finance charge be included or that the
possibility of a finance charge exist for a
plan to qualify as an open-end credit
plan.

Section 226.3—Exempt Transactions

3¢b) Credit Over $25,000 Not Secured by
Real Property or a Dwelling

Comment 8(b)-2 would be amended to
clarify that an cpen-end credit plan
which was exempt from coverage by the
regulation under § 226.3(b) becomes
subject to the regulation when a security
interest is taken in real property or
personal property used or expected to
be used as the consumer's principal
dwelling.

Comment 3(b)-3 would be amended
by correcting the reference to the $25,000
limitation and by adding a reference to
the consumer’s principal dwelling in the
first sentence. The revisions clarify the
rule that disclosures for previously
exempt closed-end credit transactions
are required only when the existing
obligation is satisfied and replaced by a
new obligation. A cross-reference to the
commentary to § 226.23(a)(1), which
discusses the right of rescission when a
security interest in a consumer’s
principal dwelling is added to a
previously exempt transaction, would
also be added to the comment.

Section 226.4—Finance Charge

4(c) Charges Excluded from the Finance
Charge

Paragraph 4(c)(4)

Comment 4(c)(4)-1 would be amended
to further clarify the types of charges
that may be treated as participation or
membership fees. Specifically, the
amended comment would make clear
that a one-time charge imposed when an
account is opened, such as a loan
origination fee, may not be treated as a
participation fee. In addition, language
would be added to make clear that fees

based on the degree of account activity
are not participation fees.

Subpart B—Open-End Credit

Section 226.5—General Disclosure
Requirements

5(b) Time of Disclosures
Paragraph 5 (b)(1)

Comment 5(b)(1)}-1 would be revised
to make clear that, in general, the initial
disclosure must be provided to the
consumer before the consumer pays any
fees or charges under the plan, including
real estate charges of the type excluded
from the finance charge in § 226.4(c)(7).
However, the comment would continue
to allow imposition of an application fee
or membership fee prior to giving the
initial disclosure statement (provided it
is refunded if the cansumer rejects the
plan).

Section 226.6—Initial Disclosure
Statement

6(b) Other Charges

Comment 8(b}-1 would be amended
by adding examples of the types of real
estate charges included in §226.4(c)(7),
and deleting taxes and filing or notary
fees excluded from the finance charge
under § 226.4(e) as an example of an
“other charge.” Since fees excluded
from the finance charge under § 226.4(¢)
must be itemized and disclosed it seems
unnecessary to specifically require them
to be treated as “other charges” in order
to ensure that they are disclosed to the
consumer.

6(c) Security Interests

Comments 6{c}-2 and 8{c}-4 would be
revised to take into account the Board's
Credit Practices Rule, Subpart B of
Regulation AA, 12 CFR Part 227, and the
credit practices rules of the Federal
Trade Commission and the Federal
Home Loan Bank Board, 16 CFR Part 444
and 12 CFR Part 535, respectively. These
rules deem it an unfair or deceptive act
or practice for creditors to take or
enforce a nonpurchase money,
nonpossessory security interest in
household goods, as that term is defined
by the rules. As a result, the references
to "household appliances” and
“household goods" have been deleted
from comments 6(c)-2 and 6(c}4,
respectively, to avoid any confusion on
the part of creditors. A new example—
stocks and bonds—has been substituted
for household goods in comment 6(c)—4.

Section 226.7—Periodic Statement
7(f) Amount of Finance Charge

A new comment 7(f}-8 would be
added to clarify when finance charges
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that are assessed at the time an account
is opened must be disclosed on the
periodic statement.

7(h) Other Charges.

Comment 7(h)-1 would be amended to
make clear that creditors may, under
certain circumstances, disclose, as a
single amount, charges imposed in
connection with real estate transactions
that are excluded from the finance
charge under § 226.4(c)(7).

Section 226.12—Special Credit Card
Provisions.

12{d) Offsets by Card Issuer Prohibited.
Paragraph 12(d)(2).

Comment 12(d)(2)-1 would be revised
to clarify the security interest exception
to the prohibition on a credit card
issuer’s offsetting a cardholder's
indebtedness against funds of the
cardholder that are on deposit with the
card issuer. The comment would make
clear that the exception does not include
a security interest that is the functional
equivalent of the right of offset.
Therefore, security interests granted by
language routinely included in credit
card agreements are not'within the
exception. For the exception to apply,
there must be some indication that the
consumer is aware that a security
interest is a condition for an account (or
for more favorable terms on an account)
and specifically intends to grant the
security interest. The revised comment
would give examples of what might
serve to indicate that the condition
discussed above is met.

The proposed changes are the result
of inquiries about whether the regulation
permits creditors to routinely take
security interests in deposit accounts of
cardholders by including *“boilerplate™
language in cardholder agreements. In
December 1985, the Board proposed
changes to comment 12(d)(2}-1 to clarify
that routinely including such provisions
in cardholder agreements violated the
offsets prohibition (50 FR 50784). Final
action on that proposed change was
postponed, however, to allow for further
review of the comments received and to
more fully explore the concerns raised
and the issues involved (51 FR 11422).

The current proposal—as well as the
December 1985 proposal—seeks to
clarify the security interest exception in
§ 226.12(d), which implements section
169 of the Truth in Lending Act. Section
169 prohibits a card issuer from
offsetting a cardholder’'s indebtedness
under the credit card plan against funds
of the cardholder held on deposit with
the card issuer. Since the statute
provides only one exception to this
prohibition—for plans in which the

cardholder authorizes the card issuer to
make periodic deductions from a deposit
account held with the card issuer—
questions arose in the past as to
whether a cardholder’s deposit accounts
could ever serve as security for credit
card indebtedness.

Recognizing that there were instances
where security interests were called
for—for example, an applicant may be
required to provide collateral to obtain
or retain a credit card account—the
Board provided in Regulation Z that
consensual security interests in deposit
accounts could be taken without
violating the offset prohibition. There is
some evidence, however, that this
position has been interpreted as
allowing card issuers to debit
cardholders’ accounts pursuant to
language routinely included in all
cardholder contracts that takes a
security interest in deposit accounts.
Such a practice is inconsistent with the
statutory prohibition and its legislative
history.

The legislative history of section 169
reveals that Congress was concerned

about the effects of the right of offset on

consumers. For example, an offset
against a checking account could result
in the depositor's checks being
dishonored. In addition, the issuer's
ability to offset might deprive the
consumer of the ability to effectively
assert a billing error under section 161
or a claim or defense under section 170
of the act. The legislative history also
indicates that there was concern that
the right of offset gave card issuers that
were depository institutions an unfair
advantage over other creditors that had
to apply to a court before being
permitted to attach funds.

A security interest in a cardholder's
deposit accounts that is created by
routinely including language in
cardholder agreements appears to raise
the same concerns that the Congress
sought to address by prohibiting the
right of offset. As a result, certain steps
must be follewed by creditors in taking
security interests in deposit accounts to
avoid rendering the offsets prohibition
meaningless. The proposed changes
would set forth certain limitations on
the exception.

The current proposal addresses the
concerns of some of the commenters on
last year's proposal who believed more
flexibility was needed. For example, the
current preposal does not specify any
one item, such as reference to a specific
amount of deposit account funds, as
being necessary to qualify for the
exception. Rather, a specific amount is
included as one of several factors that -
could evidence the consumer’s

awareness of and intent to grant a
security interest.

Section 226.15—Right of Rescission.
15{c) Delay of Creditor’s Performance.

Comment 15(c)-1 would be amended
to clarify that a creditor is not
prohibited from disbursing funds during
the rescission period when property
subject to the right to rescind is added
as security under an existing open-end
credit plan.

Comment 15(c)-3 would be revised to
clarify that the examples of actions a
creditor may take during the rescission
period are permissible actions provided
they are not prohibited by state law or
other requirements. This revision was
prompted by the fact that some creditors
mistakenly believed that the regulation
authorized the accrual of finance
charges during the rescission period,
even when state law does not permit the
practice. The revision makes it clear
that the regulation neither authorizes
nor prohibits the listed actions.

Subpart C—Closed-End Credit

Section 226.18—Content of Disclosures.
18(g) Payment Schedule.
Paragraph 18(9)(2).

Comment 18(8)(2)-1 would be revised
to take into account transactions in
which interest and principal payments
oceur at different intervals. The revision
would clarify that a creditor may
disclose the two series of payments
separately and use an abbreviated
payment schedule for the interest
payments. The revision also makes clear
that this option is available for
transactions in which interest and
principal payments are scheduled on the
same as well as on different dates of the
month.

18(m) Security Interest.

Comment 18{m)-2 concerning the
manner of disclosing a nonpurchase
money security interest would be
revised to take into account the Board's
Credit Practices Rule, Subpart B of
Regulation AA, 12 CFR Part 227, and the
credit practices rules of the Federal
Trade Commission and the Federal
Home Loan Bank Board, 16 CFR Part 434
and 12 CFR Part'535, respectively: These
rules deem it an unfair or deceptive act
or practice for creditors to take or
enforce a nonpurchase money,
nonpossessory security interest in

. household goods, as that term is defined

by the rules; Therefore, household goods
would be deleted from comment 18{m}-2
as an example of how to identify a
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nonpurchase money security interest in
the Truth in Lending disclosures.

Section 226.20—Subsequent Disclosure
Requirements.

20(a) Refinancings.
Paragraph 20(0)(2).

The discussion in comment 20(a)(2)-1
on what qualifies as a corresponding
change in the payment schedule would
be deleted, as a result of the addition of
comment 20{a)(2)-2.

Comment 20(a){2)-2 would be added
to clarify what is a corresponding
change in the payment schedule that
would not require additional
disclosures. The addition makes clear,
for example, that a reduction in the
annual percentage rate accompanied by
an increase in the term of the original
obligation is an event requiring
additional disclosures.

Section 226.23—Right of Rescission.
23(a) Consumer's Right to Rescind.
Paragraph 23(aj(1).

Comment 23(a)(1)-5 would be
modified to clarify the circumstances in
which the addition of a security interest
lo a preexisting obligation is
rescindable. The revised comment
would make clear that if a transaction
was previously exempt from the
regulation because it was credit over
$25,000 not secured by real property or a
principal dwelling, and a security
inferest in a consumer’s principal
dwelling is later added to the
transaction, the consumer has the right
to rescind the addition of a security
interest even if the existing obligation is
not satisfied and replaced by a new
obligation,

23(c) Delay of Creditor’s Performance:

Comment 23[c}-3 would be revised to
clarify that the examples of actions a
creditor may take during the rescission
period are permissible actions provided
they are not prohibited by state law or
other requirements. This revision was
prompted by the fact that some creditors
mistakenly believed that the regulation
authorized the acerual of finance
charges during the rescission period,
even when state law does not permit
such a practice. The revision makes it
clear that the regulation neither

authorizes nor prohibits the listed
actions.

Appendix D—Multiple-Advance
Construction Loans.

Comment app. D-5 would be added to
explain the way in which “interest
feserves” for multiple advance
tonstruction loans should be treated

when a creditor uses Appendix D to
calculate the annual percentage rate and
disclosures. The Board has received a
number of questions pertaining to the
treatment of interest reserves and
particularly whether or not the sum
should be treated as a prepaid finance
charge. The proposal would not require
creditors using Appendix D to treat an
interest reserve as a prepaid finance
charge. If, however, a creditor requires a
consumer to establish an interest
reserve and provides that interest that
accrues on the loan will be
automatically deducted from the
interest reserve, the estimated interest
must reflect the fact that interest will
accrue on the interest payments as well
as the other loan proceeds. The proposal
explains how to account for that
accrual.

List of Subjects in 12 CFR Part 226

Advertising, Banks, Banking,
Consumer protection, Credit, Finance,
Penalties, Truth in lending.

Certain conventions have been used
to highlight the proposed revisions. New
language is shown inside bold-faced
arrows, while language that would be
deleted is set off with brackets.

PART 226—[AMENDED]

Pursuant to authority granted in
section 105 of the Truth in Lending Act
(15 U.S.C. 1604 as amended), the Board
proposes to amend the official staff
commentary to Regulation Z (12 CFR
Part 226 Supp. I) as follows:

(1) The authority citation for Part 226
continues to read as follows:

Authority: Sec. 105, Truth in Lending Act,
as amended by sec. 805, Pub. L. 96-221, 94
Stat, 170 (15 U.S.C. 1604 et segq.).

(2) Text of revisions. The proposed
revisions to the commentary (TIL-1,
Supplement I to 12 CFR Part 226) read as
follows:

Supplement I—Official Staff
Commentary—TIL-1

Subpart A—General

- - . - -

Section 226.2—Definitions and Rules of
Construction.

2{a) Definitions.

- * - - -

2{a){20) “Open-End Credit".

* . * -

4. Finance charge on an outstanding
balance. The requirement that a finance
charge may be computed and imposed from
time to time on the outstanding balance
means that there is no specific amount
financed for the plan for which the finance
charge, total of payments, and payment
schedule can be calculated. » A plan may

meet the definition of open-end credit even
though it does not provide for finance
charges.« [A plan does not meet this
criterion if there is no possibility that a
finance charge will be imposed on the
outstanding balance. Some plans, such as
certain “china club” plans, feature free ride
periods if the consumer pays all or a
specified portion of the outstanding balance
within a given time period. For example, the
creditor might not impose finance charges in
any month in which the consumer pays Yio of
the balance. Thus, a plan could meet this
finance charge criterion even though the
consumer actually pays no finance charges
during the existence of the plan because the
consumer takes advantage of the option to
pay the balance (either in its entirety or in
installments) within the time necessary to
avoid finance charges.]}

* - - - -

Section 226.3—Exempt Transactions.

- * - - -

3(b) Credit over $25,000 not secured by real
property or a dwelling.

- - - - "

2. Open-end credit. An open-end credit
plan is exempt under § 226.3(b} (unless
secured by real property or personal property
used or expected ta be used ag the
consumer's principal dwelling) if either of the
following conditions is met:

* The creditor makes a firm commitment to
lend over $25,000 with no requirement of
additional credit information for any
advances.

* The initial extension of credit on the line
exceeds $25,000.

»If a security interest is taken at a later time
in any real property, or personal property
used or expected to be used as the
consumer's principal dwelling, the plan
would no longer be exempt. The creditor
would be required to comply with all of the
requirements of the regulation. If the security
interest being added is in the consumer's
principal dwelling, compliance would include
giving the consumer the right to rescind the
security interest. (See the commentary to
§226.15 concerning the right of rescission.) =

- . - - -

3. Refinanced obligations. A closed-end
loan for over $25.000 may later be rewritten
for »$25,000 or- less than [$25,0007 or a
security interest in real property », or
personal property used or expected to be
used as the consumer's principal dwelling, «
may be added to an extension of credit for
over $25,000. Such a transaction is consumer
credit requiring disclosures only if the
existing obligation is satisfied and replaced
by a new obligation made for consumer
purposes undertaken by the same obligor.
»(See the commentary to section 226,
23(a)(1) regarding the right of rescission when
a security interest in a consumer's principal
dwelling is added to a previously exempt
transaction.) =

Section 226.4—Finance Charge.
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4(c) Charges excluded from the finance
charge,

Paragraph 3(c)4).

1. Participation fees. The participation fees
mentioned in section 226.4{c){4) do not
necessarily have to be forma! membership
fees, nor are they limited to credit card plans.
The provision applies to any credit plan in
which payment of a fee is a condition of
access to the plan itself, but it does not apply
to fees imposed separately on individual
closed-end transactions. The fee may be
charged on a monthly », annual, - or other
penadic basis [as well as annuaily;
however,] »; a one-time, non-recurring fee
imposed at the time an account is opened is
not 2 fee that is charged on a periodic basis,
and may not be treated as a participation fee.
in addition, -t minimum monthly charges »,
charges for no-use of a credit card, and -«
Lor} other charges based on [current]
account activity are not excluded from the
finance charge by § 226.4(c)(3). (See the
commentary to § 226.4(b)(2).)

. . . - .

Subpart B—Open-End Credit

Section 226,5—General disclosure
requirements.

. - - - .

5th) Time of disclosures.
Paragraph S{b)(1).

1. Disclosure before the firsi transaction.
The rule thal the initial disclosure statement
must be furnished "before the first
transaction” requires delivery of the initial
disclosure statement before the consumer
becomes obligated on the plan (for example,
before the consumer makes the first
purchase, receives the first advance, or pays
[a fee] »any fees or charges <« under the
plan). = * *

Section 226.6-—Initial disclosure statement,

. - - - -

6(b) Other charges.

L. General: examples of other charges.
Under section 226.6(b), significant charges
related to the plan (that are not finance
charges) must also be disclosed. For example:

*» Charges imposed in connection with real
estate transactions »such as title fees,
appraisals, and credil reports - (See section
226.4(c)(7).)

[ * Taxes and filing or notary fees
excluded from the finance charge under
section 226.4(e).] * * *

. - - - -

6(¢c) Secuarity interests.

. - - - .

2. Identification of property. 1dentification
of the collateral by type is satisfied by
stating, for example, “motor vehiclew . «*
[or “household appliances."} The creditor
may. a! its option; provide a more specific
identification {for example. a model and
serial number.)

. - - - -

4. Additional collateral. if collateral is
required when advances reach a certain
amount, the creditor should disclose the
information available at the time of the initial
disclosures. For example, if the creditor
knows that a security interest will be taken in
[household goods] » stocks or bonds - if
the consumer's balance exceeds $1.000, the
creditor should disclose accordingly. * * *

Section 226.7—Periodic statement.

7(f) Amount of finance charge.

. - * . .

»8. Start-up fees, Points, loan fees, or
similar ch--ges relating to the opening of the
account that are paid prior to the issuance of
the first periodic statement need not be
disclosed on the periodic statement. If,
however, these charges are financed as part
of the plan; including charges that are paid
out of the first advance, the charges must be
disclosed on the first periodic statement. -

» . . - .

7(h} Other charges.

1. {dentification. In identifying any "other
charges” actually imposed during the billing
cycle, the type is adequately described as
“late charge” or “membership fee,” for
example. »Similarly, “closing costs" or
“settlement costs” may be used to describe
charges impoged in connection with real
estate transactions that are excluded from
the finance charge under § 226.4{c)(7).
provided the same term (for example,
“closing costs") was used in the initial
disclosures when the costs included in the
term were itemized and individually
disclosed. < (See comment 6{b}-1 for
examples of “other charges.”)

» - . - .

Section 226.12—Special credit card
provisions.

- - - - -

12{df) Offsets by card issuer prohibited.

- - *

Paragraph 12{d)[2).

1. Security inlerest—limitations. In order to
quality for the exception stated in
§ 226.12{d)(2), a security interest musl be
affirmatively agreed lo by the consumer
p-and -« must be disclosed in the issuer's
initial disclosures under § 226.6 [, and must
be obtained and enforced only through
procedures equally available to other
creditors.} ». The security interest must not
be the functionai equivalent of a right of
offset; as a result, routinely including in
agreements contract language that indicates
that consumers are giving a security interest
in any deposit accounts maintained with the
issuer does not come within the security
interest exception in § 226.12(d)(2). Fora
security interest to qualify for the exception
under § 226.12{d)(2) the following conditions
must be mel:

(1) The consumer must be aware that
granting u security interest is a condition for
the credit card account and must specifically
intend to grant a security interest in a deposit

account. Indicia of the consumer's awareness
and intent could include, for example—

* Separate signature or initials on the
agreement indicating that a security interest
is being given.

* Placement of the security agreement on a
separate page, or otherwise separating the
security interest provisions from other
contract and disclosure provisions.

» Reference to a specific amount of
deposited funds or to a specific deposit
account number.

{2) The security interest must be obtained
and enforced only through procedures
equally available to other creditors. If other
creditors could not obtain a security interest
in the consumer’s deposit accounts in the
same manner as the card issuer, the security
interest is prohibited by § 226.12{d)(2}.

An example of a permigsible security
interest in deposil account funds would be
one in which< [For example,] the consumer
[may cffer] »offers- a savings account {as
an alternative to other personal property,
such as an automobile) as security [for
credit card indebtedness] » in order to
qualify for a credit card line.=

Another example of a permissible security
interest in deposit account funds would be
one granted by the consumer in return for an
incentive offered by the issuer {for example.
lower rates on the credil card account),

- - - - -

Section 226.15—Right of rescission.

* - . - -

15(¢) Delay of creditor’s performance.

1. General rule. Until the rescission period
has expired and the creditor is reasonably
salisfied that the consumer has not rescinded.
tne creditor must not, either directly or
through a third party:

* Disburse advances to the consumer.

* Begin performing services for the
CORSuUMen.

» Deliver materials to the consumer.

» A creditor may, however, continue to
allow transactions under an existing open-
end credit plan during a rescission period
that results solely from the addition of a
security interest in the consumer's principal
dwelling. (See comment 15{c}-3 for other
permissible actions.) -

3. Permissible actions. Section 226.15(c)
does not prevent the creditor from taking
other steps during the delay, short of
beginning actual performance, »Unless
otherwise prohibited, such as by state law,
the< [The] crediter may, for example:

» Prepare the cash advance check.

 Perfect the security interest.

* Accrue finance charges during the delay
period.

Subpart C—Clesed-End Credit
Section 226.186—Content of disilosures.

18(g) Payment schedule.

- - -
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Paragraph 18{g)(2).

1. Abbreviated disclosure. The creditor
may disclose an abbrevialed payment
schedule when the amount of each regularly
scheduled payment {other than the first or
last payment) includes an equal amount to be
applied on principal and a finance charge
computed by application of a rate to the
decreasing unpaid balance. This option is
also available when mortgage-guarantee
insurance premiums, paid either monthly or
annually, cause variations in tne amount of
the scheduled payments, reflecting the
continual decrease or increase in the
premium due, »In addition, in transactions in
which interest is paid at intervals different
from those for principal payments, the two
series of payments may be disclosed
separately and the abbreviated payment
schedule may be used for the interest
payments, For example, in transactions
where quarterly principal payments remain
fixed, monthly payments of interest will vary
quarterly because of application of a rate to
the unpaid principal balance each quarter; in
such cases, the creditor may treat the interest
and principal payments as consecutive
payments within two separate series of
payments and use an abbreviated paymeant
schedule to disclose the interes! payments.
This option may be used when interest and
principal are scheduled to be paid on the
same date of the month as well as on
different dates of the month. « The creditor
using this alternative must disclose the dollar
amount of the highest and lowest payments
and make reference to the variation in
payments.

. . - . .

18{m] Security fnterest

* - - -

2. Nenpurchase money transactions. In
nonpurchase money transactions, the
property subject to the security interest must
be identified by item or type. This disclosure
is satisfied by a general disclosure of the
category of property subject to the security
interest, such as ["household goods,"}
“motor vehicles[,]" or “securities.” At the
creditor's option, however, a more precise
identification of the property or goods may be
provided,

Section 226.20—Subsequent disclosure
requirements.

20{a) Refinancings.

N . . - *
Parqor 1ph 20(ai(2).

I. Annual percentage rate reduction. A
reduction in the annual percentage rate with

# corresponding change in the payment
schedule is not a refinancing. [A
‘orresponding change in the payment
schedule could include, for example, a
thange in the maturity or a reduction in the
Payment amount or the number of
pavments. ] If the annual percentage rate is
subsequently increased (even though it
femains below its original level) and the
uu;ye ase is effected in such a way that the old
obligation is satisfied and replaced, new
disclosures must then be made.

» 2. Corresponding change. A
corresponding change in the payment
schedule to implement a lower annual
percentage rate would be a shortening of the
maturity or a reduction it the payment
amount or the number of payments of an
obligation. The exception in § 226.20{a}(2]
does not apply if the maturity is lengthened
or if the payment amount or number of
payments is increased beyond that remaining
on the existing transaction. -

. » » . -

Section 226.23—Right of rescission.

- . . . *

23{a) Consumer’s right to rescind.
Paragraph 23{a)(1).

5. Addition of a security interest. Under
footnote 47, the addition of a security interest
to a preexisting obligation is rescindable
»even if the existing obligation is not
satisfied and replaced by a new obligation. -«
The right of rescission applies only to the
added security interest, however, and not to
the original obligation. In those situations,
only the § 228.23(b) notice need be delivered.
not new malerial disclosures; the rescission
period will begin to run from the delivery of
the notice. »»If the transaction involved was
previously exempt from the regulation
because it was credit over $25,000 not
secured by real property or a consumer's
principal dwelling, and a security interest in
a consumer's principal dwelling is later
added 1o the transaction, the right to rescind
the addition of the security interest must be
provided to the consumer even if the existing
obligation is not satisfied and replaced by a
new obligation. <«

. . - . - -

23{c}) Delay of creditor's performance.

3. Permissible actions. Section 226.23(c)
does not prevent the creditor from taking
other steps during the delay, short of
beginning actua! performance. »Unless
otherwise prohibited, such as by state law,
the- [The] creditor may, for example;

* Prepare the loan check.

= Perfect the security interest.

* Prepare to discount or assign the
contract to a third party.

* Accrue finance chatges during the delay
period.

.- . . . »

Appendix D—Multiple-Advance Construction
Loans

»-5. Interest reserves. In a multiple-
advance construction loan. a creditor may
establish an “interest reserve" to ensure that
interest is paid as it accrues by designaling a
portion of the loan to be used for paying the
interest that accrues on the loan. I such
cases the interest reserve need not be treated
as a prepaid finance charge. If, however, a
creditor automatically deducts payments of
interest from the preestablished sum (rather
than allowing the consumer to make the
payments as they become due), the estimated
inferest must reflect the fact that interest will

accrue on those interest payments as well as
the other loan proceeds. For purposes of
estimating the additional interest resulting
fram compounding a creditor shall assume
that one-half of the interest initially
computed is outstanding at the contract
interes! rate for the entire construction
period. For example:

* Using the example shown under Part LA.
of Appendix D, the estimated inlerest would
be $1,117.68 ($1093.75 plus an additional
$23.93 calculated by assuming half of $1083.75
is outstanding at the contract interest rate for
the entire construction period), and the
estimated annual percentage rate would be
21.18%. -

- . . - -

Board of Governors of the Federal Reserve
System. November 24, 1988,

William W. Wiles,

Secretary of the Board.

[FR Doc. 86-26963 Filed 12-01-86; 8:45 am{
BILLING CODE 6210-01-M

NATIONAL CREDIT UNION
ADMINISTRATION

12 CFR Part 708

Mergers of Federally-Insured Credit
Unions; Voluntary Termination or
Conversion of Insured Status

AGENCY: Nationa! Credit Union
Administration.

ACTION: Proposed rule.

summARY: The NCUA Board proposes a
revised regulation relating to mergers of
federally-insured credit unions and
changes in insured status of federally-
insured credit unions. This proposal
incorporates amendments previously
proposed, concerning treatment of the
one percent National Credit Union
Share Insurance Fund (NCUSIF) deposit
in mergers and shortening of the time
permitted between the approval of a
merger by NCUA and its presentation
for a membership vote by the merging
credit union. In addition, this proposal
adds new provisions regarding the
voluntary termination or conversion of
Federal insurance and contains forms to
be used in oblaining membership
approval of those actions. These
proposed regulations have no effect on
the day-to-day operation cf credit
unions. Rather, the proposal provides
guidance concerning specific merger and
share insurance transactions, in
response to requests for clarification
and interpretation.

pATE: Comments must be received on or
before January 30, 1987.

ADDRESS: Send comments to Rosemary
Brady, Secretary, National Credit Union
Administration Board, 1776 G Street,
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NW., Washington, DC 20456. Telephone;
(202) 357-1100.

FOR FURTHER INFORMATION CONTACT:
James J. Engel, Deputy General Counsel,
at the above address, or telephone: (202)
357-1030.

SUPPLEMENTARY INFORMATION:

Overview

Currently, Part 708 of NCUA's Rules
and Regulations addresses only mergers
involving at least one federally-insured
credit union. On January 30, 1986, the
NCUA Board issued a proposal to
amend Part 708. (51 FR 3793.) The
revisions contained in that proposal (1)
deleted reference to credit unions in the
Panama Canal Zone and former
Department of Defense credit unions; (2)
added language regarding the one
percent NCUSIF deposit; (3) clarified
that charter amendments will usually
pertain to the name of the credit union
and its field of membership; (4)
shortened the length of time between
NCUA approval of a merger and the
requisite membership vote from 120
days to 60 days; (5) established a 10-day
time frame for notifying NCUA of the
result of the membership vote; and (6)
eliminated the requirement that
financial statements, charters and
insurance certificates be sent to NCUA
upon completion of the merger.

After further review, staff considered
additional provisions that would have
required republication for public
comment. During this same period of
time, the Board was considering
amendments to three insurance-related
regulations, one of which—Part 741—
contained a provision on notice of
voluntary termination of insurance. It
was determined at that time to delete
that provision since the remaining
portions of Part 741 dealt with
requirements for obtaining and
maintaining Federal insurance. Since
mergers can also involve the termination
or conversion of Federal insurance, the
Board believes it is appropriate to
include all three areas in one Part.
Because this rule differs substantially
from that previously proposed, it must
again be published for public comment.

Substantively, the proposed rule is
organized in three distinct subparts.
Subpart A prescribes the merger
procedures to be used where at least
one federally-insured credit union is
involved. It is derived from the current
Part 708 and the amendments proposed
in January, There are, however, a few
new provisions. Section 708.1 contains
definitions of the terms “federally-
insured,” "nonfederally-insured,”
“uninsured,” “termination," and
“‘conversion.” Section 708,102(e)

contains the provision, taken from
section 206(d)(1), regarding the 1 year
continuation of limited Federal
insurance after a credit union has
terminated insurance.

Subpart B sets forth the procedures
and notice requirements for termination
of Federal insurance or conversion of
Federal insurance to insurance provided
by a guarantee corporation or insurance
fund organized under state law. Subpart
C sets forth the forms to be used for
terminating or converting Federal
insurance, with or without a merger.
Both Subparts B and C are new, but
their provisions are derived from section
208 of the Act.

In this new proposed rule, the
provisions of each of the three subparts
are not designed to be read seriatim. In
the case of a merger between federally-
insured credit unions, Subpart A alone
applies. However, if the merger will
result in the termination or conversion
of Federal insurance, then certain
portions of both Subparts B and C, as
cross-referenced in Subpart A, come

into play depending upon the particular

facts of the situation. Subpart B is also
cross-referenced to the forms in Subpart
C. We believe this approach will make
application of the rule easier for credit
unions.

To assist the public in reviewing this
proposal, we suggest Subpart A be
reviewed as one complete rule for a
merger between two federally-insured
credit unions. Then, instead of reading
straight through Subparts B and C as
separate sections, they should be
reviewed either in conjunction with
Subpart A, if a merger is involved,
following the cross-references, or, if
there is no merger, following the cross-
references between Subparts B and C.

It should be noted that the provisions
regarding conversion from Federal to
non-Federal insurance are not intended
to carry any negative implications on
the part of the Board regarding share
insurance provided by private or mutual
share insurers. The Board fully supports
credit union members' freedom of choice
regarding share insurers as permitted by
applicable Federal and state laws. The
proposed provisions reflect the
requirements of section 206 of the Act
and the logical extension of those
requirements. Due to the fact that it is
the members’ interest that is affected by
termination or conversion of Federal
insurance, Congress provided for
membership notice and participation in
the decision to opt out of the Federal
program.

The Board recognizes that section 208
does not specifically address

. termination or conversion of insurance

in connection with charter conversions
by a Federal credit union or termination
or conversion resulting from a merger.
However, because the effect on the
members is the same, the Board is of the
opinion the same notice and voting
requirements should apply.

In order to provide consistency, the
Board has modeled the proposed rules
on the specific procedural provisions of
section 206(d)(2) of the Act, which
address conversion of insurance. The
proposed rule, as previously discussed,
addresses procedures and notices for all
actions that will result in the
termination or conversion of Federal
insurance. The Board believes this
approach is a reasonable exercise of its
regulatory authority and is in accord
with the Act since section 206(a)—
termination of insurance—though not as
specific as section 206(d)(2), does
require a membership vote, and would
necessitate notice. Because termination
of insurance will result in the
elimination of insurance protection
altogether, the opportunity for member
participation should be at least equal to
that provided in the case of a conversion
where another form of insurance
protection will still be available. Thus,
under the proposal, both Federal credit
unions and federally-insured state credit
unions would be required to provide
members with written notice of a
proposed termination or conversion
action, deliver the notice in person or by
mail to the member's last known
address not more than 30 days or less
than 7 days prior to the date for voting
on the proposal, and provide the
opportunity for mail ballot. In addition,
prompt and reasonable notice to
members of final action is specifically
required for both termination of
insurance (section 206(c)) and
conversion of Federal insurance (section
206(d)(2)). Minimum requirements of
membership approval, however, will
differ. Section 206(a) of the Act requires
an affirmative vote of a majority of all
the members in order to terminate
insurance, while section 206(d)(2)
requires an affirmative vote of a
majority of the members who vote,
where at least 20 percent of the total
membership participates, in order to
convert to non-federal insurance. These
requirements have all been incorporated
into the proposal.

Regulatory Procedures
Regulatory Flexibility Act

The NCUA Board hereby certifies that
the proposed rule will not have a
significant impact on a substantial
number of small credit unions (primarily
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those under $1 million in assets).
Further, this proposed rule does not
affect the daily operations of credit
unions. Accordingly, the Board has
determined that a regulatory flexibility
analysis is not required.

Puperwork Reduction Act

The proposed changes include several
new notification requirements. There
are six case situations that call for
notices. Each situation has three
separate notice requirements: Notice of
proposed action; ballot for membership
vote; and notice of final action. The six
case situations are: {1) Termination of

insurance: {2) merger and termination of .

insurance; (3) conversion of charter and
termination of insurance; (4) conversion
of insurance; (5) merger and conversion
of insurance; and (6) conversion of
charter and conversion of insurance.

The particular facts of a given case will
determine which situation applies to a
credit union and the credit union will
only have to utilize the appropriate three
notices. These notice requirements are
set forth in Subpart B, §§ 708.202 and
708.24. (The notice of voluntary
termination or conversion of insured
status received OMB approval when
previously included in proposed
amendments to Part 741. However, it
was deleted when Part 741 was finalized
as il was determined that the provisions
would be added to this proposed Part
708. See 51 FR 37549 at 37556.)

The notice requirements for mergers
were previously approved by OMB
(Control number 3133-0024) and are
currently under review for resubmission.

These notice requirements wilt be
submitted to the Office of Management
and Budget for review under the
Paperwork Reduction Act. Written
comments of these proposed rules
should be forwarded directly to the
OMB Desk Officer indicated below at
the following address: OMB Reports
Management Branch, New Executive
Office Building, Room 3208, Washington,
DC 20530, ATTN: Robert Neal.

List of Subjects in 12 CFR Part 708

_ Credit unions, Mergers of Federally-
msn_zr'(?d credit unions, Voluntary
termination or conversion of insured
status.

By the National Credit Union
Administration Board on November 20, 1966,
Rosemary Brady,

Sec retary of the Board.
_ Accordingly, NCUA proposes to
amend its regulations as follows:

Itis proposed that Part 708 be revised
loread as follows:

PART 708—MERGERS OF
FEDERALLY-INSURED CREDIT
UNIONS; VOLUNTARY TERMINATION
OR CONVERSION OF INSURED
STATUS

Sec.

708.0 Scope

7081 Definitions

Subpart A—Mergers

708.101 Mergers generally.

708.102 Special provisions for Federal
insurance.

708.103 Preparation of merger plan.

708.104 Submittal of merger proposal to
NCUA.

708.105 Approval of merger proposal by
NCUA.

708,106 Approval of merger proposal by
members.

708.107 Certificate of vote on merger
proposal.

708.108 Completion of merger.

Subpart B—Voluntary Termination or

Conversion of Insured Status

708.201 Termination of insurance.

708.202 Notice to members of termination of
insurance,

708.203 Conversion of insurance.

708.204 Notice to members of conversion of
insurance.

Subpart C—Forms

708.301 Termination of insurance.
708.302 Conversion of insurance,
708.303 Modifications to notice.

Authority: 12 U.S.C. 1766, 12 U.S.C. 1786, 12
U.S.C. 1789.

§708.0 Scope.

(a) Subpart A of this part prescribes
the procedures for merging one or more
credit unions with a continuing credit
union where at least one of the credit
unions is federally insured.

(b) Subpart B of this part prescribes
the procedures and notice requirements
for termination of Federal insurance or
conversion of Federal insurance to
nonfederal insurance, including
termination or conversion resulting from
a merger.

{c) Subpart C of this part sets forth the
forms to be used for terminating Federal
insurance or converting from Federal
insurance to nonfederal insurance.

{(d) Nothing in this part shall operate
as a restriction or otherwise impair the
authority of NCUA to approve a merger
pursuant to section 205(h) of the Act.

(e) This part does not address
procedures or requirements that may be
applicable under state law for a state- .
chartered credit union.

§708.1 Definitions.

(a) “Continuing credit union” means
the credit union which will continue, in
operation after the merger.

(b) “Merging credit union means the
credit union which will cease to exist as
an operating credit-union at the time of
the merger.

(c) “‘State credit union” means any
credit union organized and operated
according to the laws of any state, the
several territories and possessions of
the United States, or the Commonwealth
of Puerto Rico. Accordingly, “state
authority’' means the appropriate state
or territorial regulatory or supervisory
authority for any such credit union.

(d) “Federally-insured” means insured
by the Board through the National
Credit Union Share Insurance Fund
(NCUSIF).

(e) “Nonfederally-insured" means

. insured by an insurance fund or

guarantee corporation organized or
chartered under state law.

(f) “Uninsured"” means there is no
share or deposit insurance available on
the credit union accounts.

(g) The terms “terminate,"
“termination" and “terminating” when
used in reference to insurance refers to
the act of canceling Federal insurance
and means that the credit union will
become uninsured.

{h) The terms “convert”, “‘conversion”
and "converting” when used in
reference to insurance refers to the act
of canceling Federal insurance and
simultaneously obtaining share or
deposit insurance from another
insurance carrier. It means that after
cancellation of Federal insurance the
credit union will be nonfederally
insured,

Subpart A—Mergers
§708.101 Mergers generally,

(a) In any case where a merger will
result in the termination of Federal
insurance or conversion to nonfederal
insurance, the merging credil union must
comply with the provisions of Subpart B
in addition to this Subpart A.

(b) No federally-insured credit union
shall merge with any other credit union
without the prior written approval of the
Board.

(c¢) Where the continuing credit union
is a Federal credit union, there must be
compliance with the chartering policies
of the Board.

(d) Where the continuing or merging
credit union is a state credit union, the
merger must be permitted by state law
or authorized by the state authority.

§708.102 Special provisions for Federal
insurance.

(a) Where the continuing credit union
is federally-insured, an NCUSIF deposit
and a prorated insurance premium
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(unless waived in whole or in part for all
insured credit unions during that year)
will be assessed on the additional share
accounts insured as a result of the
merger of a nonfederally-insured or
uninsured credit union with a federally-
insured credit union.

(b) Where the continuing credit union
is nonfederally insured or uninsured but
desires to be federally insured as of the
date of the merger, an application shall
be submitted to NCUA when the
merging credit union requests approval
of the merger proposal. An NCUSIF
deposit and a prorated insurance
premium (unless waived in whole orin
part for all insured credit unions during
that year) will be assessed on any
additional share accounts insured as a
result of the merger.

(c}) Where the continuing credit union
is nonfederally insured or uninsured and
does not make application for insurance,
but the merging credit union is federally
insured, the continuing credit union is
entitled to a refund of the merging credit
union's NCUSIF deposit and to a refund
of the unused portion of the NCUSIF
share insurance premium (if any). If the

continuing credit union is uninsured, the |

refund will be made only after
expiration of the one-year period of
continued insurance coverage noted in
paragraph (e) of this section.

(d) Where the continuing credit union
is nonfederally insured, NCUSIF
insurance of the member accounts of a
merging federally-insured credit union
ceases as of the effective date of the
merger. (Refer to Subpart B, §§ 708.203
and 708.204 and Subpart C, § 708.302(b).)

(e) Where the continuing credit union
is uninsured, NCUSIF insurance of the
member accounts of the merging
federally-insured credit union will
continue for a period of one year subject
to the restrictions in section 206(d)(1) of
the Act as noted in the Notice of
Termination set forth in § 708.301(b)(3).
{Refer to Subpart B, §§ 708.201 and
708.202, and Subpart C, § 708.301(b).)

§708.103 Preparation of merger plan.

(a) Upon the approval of a proposition
for merger by the boards of directors of
the credit unions, a plan for the
proposed merger shall be prepared. The
plan shall include:

(1) Current financial reports;

(2) Current delinquent loan schedules
annotated to reflect collection problems;

(3) Combined financial report;

(4) Analyses of share values;

(5) Explanation of any proposed share
adjustments;

(8) Explanation of any provisions for
reserves, undivided earnings or
dividends; i

(7) Provisions with respect to
notification and payment of creditors;

(8) Explanation of any changes
relative to insurance such as life savings
and loan protection insurance and
insurance of member accounts; :

(9) Provisions for determining that all
assets and liabilities of the continuing
credit union will conform with the
requirements of the Act (where the
continuing credit union is a Federal
credit union); and

(10) Proposed charter amendments
(where the continuing credit union is'a
Federal credit union). These
amendments, if any, will usually pertain
to the name of the credit union and the
definition of its field of membership.

§708.104 Submittal of merger proposal to

NCUA.

(a) Upon approval of the merger plan
by the boards of directors of the credit
unions, the following information will be
submitted to NCUA:

(1) The merger plan, as described in
thig Part;

(2) Resolutions of the boards of
directors;

(3) Proposed Merger Agreement;

(4) Proposed Notice of Special
Meeting of the Members (for merging
Federal credit unions);

(5) Copy of the form of Ballot to be
sent to the members (for merging
Federal credit unions);

(8) Evidence that the state’s
supervisory authority is in agreement
with the merger proposal (for states
which require such agreement prior to
NCUA approval); and

(7) Application and Agreements for
Insurance of Member Accounts (for
continuing state credit unions desiring to
become federally insured).

§708.105 Approval of merger proposal by
NCUA.

(a) In any case where the continuing
credit union is federally insured, and the
merging credit union is nonfederally
insured or uninsured, a determination
shall be made by NCUA as to the
potential risk to the National Credit
Union Share Insurance Fund (NCUSIF).

(b) If NCUA finds that the merger
proposal complies with the provisions of
this Part and does not present an undue
risk to the NCUSIF, it may approve the
proposal subject to such other specific
requirements as may be prescribed to
fulfill the intended purposes of the
proposed merger. In the event NCUA
determines that the merging credit
union, if it is a Federal credit union, is in
danger of insolvency, and that the
proposed merger would reduce the risk
or avoid a threatened loss to the
National Credit Union Share Insurance

Fund, NCUA may permit the merger to
become effective without an affirmative
vote of the membership of the merging
Federal credit union, notwithstanding
the provisions of § 708.108; Provided
that the continuing credit union is
federally insured. Ll

(c) Any proposed charter amendments
for a continuing Federal credit union
will be approved contingent upon the
completion of the merger.

§708.106 Approval of the merger
proposal by members.

(a) When the merging credit union is a
Federal credit union, the members shall:

(1) Have the right to vote on the
merger proposal in person at the annual
meeting, if within 80 days after NCUA
approval, or at a special meeting to be
called within 60 days of such approval,
or by mail ballot, received no later than
the date and time announced for the
annual meeting or the special meeting
called for that purpose, .

(2) Be given advance notice of the
meeting at which the merger proposal is
to be submitted, in accordance with the
provisions of Article V, Meetings of
Members, Federal Credit Union Bylaws.
The notice shall:

(i) Specify the purpose of the meeting
and the time and place;

(i) Include a summary of the merger
plan, which shall contain, but not
necessarily be limited to, current
financial reports for each credit union, &
combined financial report for the
continuing credit union, analyses of
share values, explanation of any
changes relative to insurance such as
life savings and loan protection
insurance and insurance of member
accounts (refer to' Subpart B, §§ 708.202
and 708.204);

(iii) State reasons for the proposed
merger;

(iv) Provide name and location (to
include branches) of the continuing
credit union;

(v) Inform the members that they have
the right to vote on the merger proposal
in person at the meeting or by written
ballot to be received no later than the
date and time announced for the annual
meeting or the special meeting called for
that purpose; and

(vi) Be accompanied by a Ballot for
Merger Proposal.

(b) The proposal to merge a Federal
credit union, into a federally-insured
credit union must be approved by an
affirmative vote of a majority of the
members of the merging credit union
who vote on the proposal. If the
continuing credit union is uninsured, the
voting requirements of § 708.201(c)
apply; if it is nonfederally-insured, the
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voting requirements of § 708.203(c)
apply. 4
§708.107 Certificate of vote on merger
proposal. ;

The board of directors of the merging
Federal credit union shall certify the

results of the membership vote to NCUA
within 10 days after the vote is taken.

§708.108 Completion of merger.

{a) Upon approval of the merger
proposal by NCUA and by the state
supervisory authority {where the
continuing or merging credit union is a
state credit union) and by the members
of each credit union where required,
action may be taken to complete the
merger. ;

(b) Upon completion of the merger, the
board of directors of the continuing
credit union shall certify the completion
of the merger to NCUA within 30 days
after the effective date of the merger.

(c) Upon NCUA's receipt of
certification that the merger has been
completed, then the charter of the
merging Federal credit union (if
applicable), and the insurance
certificate of any merging federally-
insured credit union will be canceled:

Subpart B—Voluntary Termination or
Conversion of Insured Status

§708.201 Termination of insurance.

(a) A state credit union may terminate
Federal insurance, if permitted by state
law, either on its own or by merging into
an uninsured credit union,

(b) A Federal credit union may
terminate Federal insurance only by
merging into, or converting its charter to,
an uninsured state credit union.

(c) Termination of insurance must be
approved by the affirmative vote of a
majority of the credit union’s members.
The credit union must notify the Board
in writing at least 90 days prior to
lermination and the membership vote
must have been obtained within 1 year
prior to giving the Board notice.

§708.202 Notice to members of
termination of insurance.

(a) When a federally-insured credit
union proposes to terminate Federal
insurance, including termination due to
@ merger or conversion of charter, it
shall provide its members with written
notice of the proposal to terminate and
of the date set for the membership vote.
The Notice of the Proposal shall be as
set forth in either § 708.301 (a)(1) or
(b)(1), or as provided in § 708.301(c), as
the circumstances warrant.

(b) The notice shall be delivered in
Person to each member, or mailed to
€acn member at the address for such
member as it appears on the records of

the credit union, not more than 30 nor
less than 7 days prior to the date of the
vote. The membership shall be given the
opportunity to vote by mail ballot. The
ballot to be used shall be as set forth in
either'§ 708.301 (a)(2) or (b)(2) as the
circumstances warrant. The notice of
the proposal and the ballot may be
provided to members at the same time.
(c) If the proposition for termination of
insurance is approved, prompt and
reasonable notice of termination shall
be given to all members in the form set

forth in either § 708.301 (a)(3) or (b)(3) as -

the circumstances warrant.

§708.203 Conversion of insurance.

(a) A federally-insured state credit
union may convert to nonfederal
insurance, if permitted by state law,
either on its own or by merging into a
nonfederally-insured credit union.

(b) A Federal credit union may
convert to nonfederal insurance only by
merging into, or converting its charter to,
a nonfederally-insured state credit
union.

(c) Conversion of Federal to
nonfederal insurance must be approved
by an affirmative vote of a majority of
the credit union's members who veote on
the proposition, provided at least 20
percent of the total membership
participates in the voting. The credit -
union must notify the Board-in writing at
least 90 days priorto conversion.

§708.204 Notice to members of
conversion of insurance.

(a) When a federally-insured credit
union proposes to convert to nonfederal
insurance, including conversion due to a
merger or conversion of charter, it shall
provide its members with written notice
of the proposal to convert and of the
date set for the membership vote. Notice
of the proposal shall be as set forth in
either § 708.302 (a)(1) or (b)(1), or as
provided in § 708.302(c), as the
circumstances warrant,

(b) The notice shall be delivered in
person to each member; or mailed to
each member at the address for such
member as it appears on the records of
the credit union, not more than 30 nor
less than 7 days prior to the date for the
vote. The membership shall be given the
opportunity to vote by mail ballot. The
ballot to be used for the membership
vote shall be as set forth in either
§ 708.302 (a)(2) or (b)(2) as the
circumstances warrant. The notice of
the proposal and the ballot may be
provided to the members at the same
time.

(c) If the proposition for conversion of
insurance is approved, prompt and
reasonable notice shall be given to all
members in the form set forth in either

§ 708.302 (a)(3) or (b)(3) as the
circumstances warrant.

Subpart C—Forms

§ 708.301 Termination of insurance.

(a) A federally-insured state credit
union shall use the following language
for purposes of terminating Federal
insurance:

(1) Notice of Proposal to Terminate

' Federal Insurance. )

(Date)

The Board of Directors of
Union has approved a proposition ta
terminate Federal share (deposit) insurance,
($100,000, provided by the National Credit
Union Administration (NCUA), an agency of
the Federal Government). Termination of
Federal insurance may only take place upon
approval by a majority of our members.

If approved, any deposits made by you
after the date of termination, either new
deposits or additions to existing accounts,
will not be insured by the NCUA.

Accounts in the Credit Union on the day of
termination, up to a maximum of $100,000 for
each member, will continue to be insured, as
provided in the Federal Credit Union Act, for
one (1) year after the close of business on the
day of termination, but any withdrawals after
the close of business on that date will reduce
the insurance coverage by the amount of the
withdrawal.

(2) The ballot for obtaining
membership approval to terminate
Federal insurance shall contain the
following language:

I understand that if termination of Federal
insurance is approved, any new deposits or
additions to existing accounts made by me
will not be insured by the National Credit
Union Administration, an agency of the
Federal Government. I also understand that
my accounts in the Credit Union on the date
of termination of insurance, up to a maximum
of $100,000, will continue to be insured for
one (1) year after the date of termination, but
that any withdrawals after the date of
termination will reduce the insurance
coverage by the amount of the withdrawal.

Signed
Member's Name

(3) Notice of Termination.

(Date)
1. The status of the as an
insured credit union under the provisions of
the Federal Credit Unions Act, will terminate
as of the close of business on the day
of

Credit

2. Any deposits made by you after that
date, either new deposits or additions to
existing accounts, will not be insured by the
National Credit Union Administration.

3. Accounts in the Credit Union on the

day of up to a maximum of
$100,000 for each member, will continue to be
insured, as provided by the Federal Credit
Union Act, for one (1) year after the close of
business on the day of
Provided, however, that any withdrawals
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after the close of business on the
of ; _, will reduce the
insurance coverage by the amount of such
withdrawals.

(Name of Credit Union)
(Address)

(b) A federally-insured credit union
that is merging with an uninsured credit
union shall use the following language
for purposes of terminating Federal
insurance:

(1) Notice of Proposal to Merge and
Terminate Federal Insurance.

The Board of Directors of (merging) Credit
Union has approved a proposition to merge
the Credit Union inte the (continuing) Credit
Union. The merger must be approved by a
majority of the members of (merging) Credit
Union. If the membership approves the
merger, the share (deposit) insurance you
now have (up to $100,000 provided by the
National Credit Union Administration,
(NCUA), an agency of the Federal
Government) will be affected as follows:

Any deposits made by you after the
effective date of the merger, either new
deposits or additions to existing accounts,
will not be insured by the NCUA. Accounts in
the (merging) Credit Union on the date of the
merger, up to a maximum of $100,000 for
each, member, will continue to be insured, as
provided in the Federal Credit.Union Act, for
one (1] year after the close of business on the
date of the merger, but any withdrawals after
the close of business on that date will reduce
the insurance coverage by the amount of the
withdrawal.

(2) The language for the ballof set
forth in paragraph (a)(2) of this section,
modified by substituting “the merger
and termination” in lieu of
“termination" each time it appears on
the ballot, shall be used for obtaining
membership approval to merge and
terminate Federal insurance.

(3) Notice of Merger and Termination
of Federal Insurance.

1. The merger of the (merging) Credit Union
into the (continuing) Credit Union has been
approved, effective (date).

2. The status of the (merging) Credit Union
as an insured eredit union under the
provisions of the Federal Credit Union Act
will terminate as of the close of business on
the ___ day of (day preceding merger date).

3. Any deposits made by you after that
date, either new deposits or additions to
existing accounts, will not be insured by the
National Credit Union Administration.

4. Accounts in the Credit Union on the

day of . (day preceding
merger date), up to a maximum of $100,000
for each member, will continue to be insured,
as provided by the Federal Credit Union Act,
for one (1) year after close of business on the
day of + (day preceeding merger
date); Provided, hawever, that any
withdrawals after the close of business on
the day of (day
preceding merger date), will reduce the
insurance coverage by the amount of such
withdrawals.

day

(Name of Credit Union)
(Address)

(c) A Federal credit union that is
converting its charter to that of an
uninsured state credit union shall use
the language contained in paragraph (a)
of this section, but shall modify the
language in paragraph (a)(1) of this
section to indicate that it is converting
its charter and terminating Federal
insurance.

§708.302 Conversion of insurance.

(a) A federally-insured state credit
union shall use the following language
for purpeses of converting from Federal
insurance to nonfederal insurance:

1. Notice of proposal to convert to
nonfederally-insured status.

The Board of Directors of Credit
Union has approved a proposition to convert
from Federal share (deposit) insurance to
nonfederal insurance. The conversion must
be approved by a majority of the members
who vote on the proposal and at least 20% of
the entire membership must participate in the
vote. If the membership approves the
conversion, the share (deposit) insurance you
now have (up to $100,000 provided by the
National Credit Union Administration, an
agency of the Federal Government} will
terminate on the effective date of the
conversion. Shares (deposit) in the

Credit Union will be insured up to
a corporation

by
chartered by the State of

2. The ballot to obtain membership
approval of the conversion shall contain
the following language:

I understand that, if the conversion of
insurance is approved, the share (deposit)
insurance that I now have (up to $100,000
provided by the National Credit Union
Administration, an agency of the Federal
Government) will terminate upon the
effective date of the merger and my shares
will be insured up to by a
corporation chartered by the State of

(3) Notice of Conversion.

(Date)

1. The status of the as an
insured credit union under the provisions of
the Federal Credit Union Act, will cease as of
the close of business on the day of

2. As of that date, your deposits are no
longer insured by the National Credit Union
Share Insurance Fund.

3. Accounts in the credit union will be
insured up to $. by Bl
corporation chartered by the State of

(Name of Credit Union)
(Address)

(b) A federally-insured credit union
that is merging with a nonfederally-
insured credit union shall use the
following language for purposes of

converting from Federal to nonfederal
insurance: :

1. Notice of Proposal to Merge and
Convert to Nonfederally-Insured Status.

The Board of Directors of (merging) Credit
Union has approved a proposition to merge
the Credit Union into the (continuing) Credit
Union. The merger must be approved by a
majority of the members of (merging) Credit
Union who vote on the proposal and at least
20% of the entire membership must
participate in the vote. If the membership
approves the merger, the share [deposit)
insurance you now have (up to $100,000
provided by the National Credit Union
Administration, an agency of the Federal
Government) will terminate on the effective
date of the merger. Shares (deposits) in the
(continuing Credit Union will be insured up to

by a corporation
chartered by the State of i

2. The ballot to obtain - membership
approval shall contain the following
language: : ‘

I understand that if the merger of the
(merging) Credit Union into the (continuing)
Credit Union is approved, the share (deposit)
insurance that I now have (up to $100,000
provided by the National Credit Union
Administration, an agency of the Federal
Government) will terminate upo: the
effective date of the merger and my shares in
the (continuing) Credit Union will be insured
up to by & corporation
chartered by the State of .

(3) Notice of Merger and Conversion
of Insured Status.

(Date)

1. The merger of the (merging) Credit Union
into the (continuing) Credit Union has been
approved, effective {date).

2. As of that date, your shares (deposits)
are no longer insured by the National Credit
Union Administration.

3. Accounts in the (continuing) Credit
Union will be insured up to by
. a corporation chartered by the

State of

(Name of Credit Union)
(Address)

(c) A Federal credit union that is
converting its charter to that of a
nonfederally-insured credit union shall
use the language contained in paragraph
(a) of this section, but shall modify the
language in paragraph (a){1) of this
section to indicate that it is converting
its charter and converting from Federal
insurance.

§708.303 Modifications to notice..
(a) Any modifications or additions to

' the language in the notices ar.ballot

concerning insurance coverage are.

| subject to the approval of the Regional

Director.
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(b) Federally-insured state credit
unions may include additional language
in the notice and ballot regarding state
requirements for mergers, where
appropriate.

[FR Doc. 86-27018 Filed 12-01-86; 8:45 am]
BILLING CODE 7535-01-M

12 CFR Part 744

Payout Priorities for Involuntary
Liquidation of Federally-Insured Credit
Unions

AGeNCY: National Credit Union
Administration.

ACTION: Proposed rule; withdrawal.

sumMARY: The National Credit Union
Administration is withdrawing its
proposed rule to change the manner in
which it makes payouts as the
liquidating agent of federally-insured
credit unions. The Board has determined
that the proposed change is no longer
necessary. Therefore, there will be no
change in the payout priority schedule
used to distribute a liquidating credit
union's assets.

EFFECTIVE DATE: November 26, 1986.

FOR FURTHER INFORMATION CONTACT:
James J. Engel., Deputy General Counsel,
1776 G Street, NW., Washington, DC
20456. Telephone (202) 357-1030.
SUPPLEMENTARY INFORMATION:

Background

On November 21, 1983, (48 FR 52588)
the Board issued a proposed rule, adding
a new Part 744 to 12 CFR, that would
change the payout priority schedule
followed by the Board, when acting as
liquidating agent, in distributing the
assets of a federally-insured credit
union to creditors and other parties
having claims against the liquidating
credit union. The Board had previously
issued the payout priority change as
Interpretive Ruling and Policy Statement
(IRPS) 82-2 (47 FR 18122, April 28, 1982),
which was vacated October 25, 1983, by
court order for failure to comply with
the notice and comment requirements of
the Administrative Procedure Act (APA)
(5 U.S.C. 553). The Board, therefore,
issued the proposed rule in compliance
with the APA. The final comment period
expired on July 20, 1984.

The most significant change in the
proposal was to place credit union
n}embers/shareholders (and thus the
National Credit Union Share Insurance
Fund, to the extent it makes share
payouts and assumes the members'
(:lmms) on equal footing with unsecured
creditors, Under current payout
priorities, shareholders' claims are
subordinate to unsecured creditors.

Thirty-four comments were submitted
on the proposal: 10 commenters
supported the change; 22 commenters
were opposed. Those opposed argued,
among other things, that the proposal
would increase borrowing costs for
credit unions. Two commenters stated
no position but raised tangential issues.

The Board took no final action on the
proposed rule. Instead, efforts were
directed at strengthening the National
Credit Union Share Insurance Fund
(NCUSIF) through increased supervisory
and administrative efforts and through
legislation providing for credit union
capitalization of the NCUSIF, which was
enacted July 18, 1984 (Pub. L. 98-368).
The Board has now determined that, due
to Agency programs and activities and
the capitalization of the NCUSIF, the
proposed change to the payout priority
schedule is unnecessary and should be
withdrawn. The schedule for Federal
credit union involuntary liquidation
payout priorities is set forth in NCUA's
Involuntary Liquidation Manual for
Federal Credit Unions. That manual is
being revised and will be published in
the near future. The schedule is as
follows:

a. Secured creditors to the value of
their collateral (in actuality, secured
creditors are satisfied up to that extent
before priority comes into play);

b. Costs and expenses of liquidation;

c. Wages due employees of the FCU;

d. Costs and expenses incurred by
creditors in successfully opposing
release of the FCU from certain debts;

e. Taxes legally due and owing to the

. United States or any state or

subdivision thereof;

f. Debts due and owing to the United
States, including NCUA;

g. General creditors and secured
creditors to the extent that their claims
exceed their security interest;

h. Members to the extent of uninsured
shares and the National Credit Union
Share Insurance Fund (*NCUSIF").

In the case of federally-insured state-
chartered credit unions, priorities will
continue to be determined in accordance
with the applicable provisions of state
law.

Accordingly, the proposal to add a
new Part 744 to 12 CFR is withdrawn.

By the National Credit Union
Administration Board on November 20, 1986.

Rosemary Brady,
Secretary of the Board.

[FR Doc. 86-27018 Filed 12-1-86; 8:45 am|
BILLING CODE 7535-01-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration
14 CFR Part 39

[Docket No. 86-ANE-13]

Airworthiness Directives; CFM
International CFM56-3/-3B Turbofan
Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.

AcTion: Notice of proposed rulemaking
(NPRM).

SUMMARY: This notice proposes to
amend an existing airworthiness
directive (AD) to require installation of
a riveted oil distributor which removes
the requirement for inspection of the oil
distributor and spirolock. The proposed
amendment would amend AD 86-08-05
R1, Amendment 39-5339 (51 FR 24811),
which requires inspection of the transfer
gearbox for radial driveshaft oil
distributor looseness and condition of
the spirolock. The proposed amendment
is needed to provide a permanent fix for
oil distributor looseness and eliminate
the need for repetitive inspections of the
oil distributor and spirolock, reducing
the rigk of radial driveshaft
diseéngagement which could result in an
engine shutdown.

DATES: Comments must be received on
or before February 12, 1987.

ADDRESSES: Comments on the proposal
may be mailed in duplicate to: Federal
Aviation Administration, New England
Region, Office of the Regional Counsel,
Attn: Rules Docket Number 86-ANE-13,
12 New England Executive Park,
Burlington, Massachusetts 01803.

or delivered in duplicate to Room 311 at
the above address.

Comments delivered must be marked:
“Docket Number 86-ANE-13".

Comments may be inspected at the
New England Region, Office of the
Regional Counsel, Room 311, between
the hours of 8:00 a.m. and 4:30 p.m.,
Monday through Friday, except Federal
holidays.

The applicable service bulletin (SB)
may be obtained from CFM
International, 1 Neumann Way,
Cincinnati, Ohio 45215.

A copy of the SB is contained in Rules
Docket Number 86-ANE~-13, in the
Office of the Regional Counsel, Federal
Aviation Administration, New England
Region, 12 New England Executive Park,
Burlington, Massachusetts 01803.

FOR FURTHER INFORMATION CONTACT:
Gordon Vertescher, Engine Certification
Branch, ANE-142, Engine Certification
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Office, Aircraft Certification Division
Federal Aviation Administration, New
England Region, 12 New England
Executive Park, Burlington,
Massachusetts 01803, telephone (617)
273~7087.

SUPPLEMENTARY INFORMATION:
Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the regulatory docket
number and be submitted in duplicate to
the address specified above. All
communications received on or before
the closing date for comments will be
considered by the Director before taking
action on the proposed rule. The
proposal contained in this notice may be
changed in the light of comments
received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket, at the address given
above, for examination by interested
persons. A report summarizing each
FAA-public contact, concerned with the
substance of the proposed AD, will be
filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
slatement is made: “Comments to
Docket Number 86-ANE-13". The
postcard will be date/time stamped and
returned to the commenter.

This notice proposes to amend AD 86—
08-05 R1, Amendment 39-5339 (51 FR
24811), by adding a requirement to
install a riveted oil distributor. Since
this condition is likely to exist or
develop on other CFM56-3/-3B turbofan
engines of the same type design, the
proposed AD would amend AD 86-08-05
R1, Amendment 39-5339 (51 FR 24811),
by requring installation of a riveted oil
distributor which removes the repetitive
inspections of the oil distributor and
spirolock.

Conclusion

The FAA has determined that this
proposed regulation involves 352
engines, and the approximate cost
would be $216,000. It has also been
determined that few, if any, small
entities within the meaning of the
Regulatory Flexibility Act will be
affected since the rule affects only
operators using B737-300 aircraft in
which these CFM56 engines are

installed, none of which are believed to
be small entities. Therefore, I certify that
this action (1) is not a “major rule”
under Executive Order 12291; (2} is not a
“significant rule” under DOT Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
A copy of the draft evaluation prepared
for this action is contained in the
regulatory docket. A copy of it may be
obtained by contacting the person
identified under the caption “FOR
FURTHER INFORMATION CONTACT”.

List of Subjects in 14 CFR Part 39

Engines, Air transportation, Aircraft,
Aviation safety, Incorporation by
reference.

The Proposed Amendment
PART 39—[AMENDED]

Accordingly, pursuant to the authority
delegated to me, the Federal Aviation
Administration (FAA) proposes to
amend Part 39 of the Federal Aviation
Regulations (FAR) as follows:

1. The authority citation for Part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421, and 1423;
49 U.S.C. 106{g) (Revised Pub. L. 97449,
January 12, 1983); and 14 CFR 11.85.

§39.13 [AMENDED]}

2. By amending § 39.13, Amendment
39-5339 (51 FR 24811), Airworthiness
Directive (AD) 86-08-05 R1, as follows:

(a) By revising the compliance statement to
read as follows: “Compliance is required
within the next 80 hours time in service (T1S)
after July 7, 1986, for inspection prescribed by
paragraph (a), (b), and (c) below and by
September 30, 1987, for incorporation of oil
distributor Part Number 335-305-804-0
prescribed by paragraph (d) below."

(b) By adding the following new paragraph:
*(d) Remove oil distributor P/N 335-305-800—-
0 and replace with oil distributor P/N 335-
305-804-0 or rework oil distributor P/N 335-
305-800-0 in accordance with CFMI CFM56-
3/-3B SB 72-253, dated June 27, 1986, or FAA
approved equivalent. Incorporation of oil
distributor P/N 335-305-804-0 eliminates the
requirements for inspections as defined
above,"”

The FAA will request the permission
of the Federal Register to incorporate by
reference the manufacturer's service
bulletin identified and described in this
document.

Issued in Burlington, Massachusetts, on
November 21, 1986.

William H. Williams, Jr.,

Acting Director, New England Region.
[FR Doc. 86-26980 Filed 12-1-86; 8:45 am)
BILLING CODE 4910-13-M

14 CFR Part 71

[Airspace Docket No. 86-AS0-27]

Proposed Designation of Transition
Area, Lincointon, NC

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This notice proposes to
designate the Lincolnton, North
Carolina, transition area to
accommodate Instrument Flight Rules
(IFR) operations at Lincolnton County
Airport. This action will lower the base
of controlled airspace from 1200 to 700
feet above the surface in the vicinity of
the airport. An instrument approach
procedure, based on the proposed
Lincolnton Nondirectional Radio Beacon
(NRB), is being developed to serve the
airport and the controlled airspace is
required for protection of IFR -
aeronautical activities.

DATES: Comments must be received on
or before: January 22, 1987.

ADDRESSES: Send comments on the
proposal in triplicate to: Federal
Aviation Administration, ASO-530,
Manager, Airspace and Procedures
Branch, Docket No. 86-AS0-27, P.O.
Box 20636, Atlanta, Georgia 30320.

The official docket may be examined
in the Office of the Regional Counsel,
Room 652, 3400 Norman Berry Drive,
East Point, Georgia 30344, telephone:
(404) 763-76486.

FOR FURTHER INFORMATION CONTACT:
Ronald T. Niklasson, Airspace Section,
Airspace and Procedures Branch, Air
Traffic Division, Federal Aviation
Administration, P.O. Box 20636, Atlanta,
Georgia 30320; telephone: (404) 763-7646.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the propesal. Comments
are specifically invited on the overall
regulatory, economic, environmental,
and energy aspects of the proposal.
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Communications should identify the
airspace docket and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Airspace Docket No. 86-AS0-27." The
postcard will be date/time stamped and
returned to the commenter. All
communications received before the
specified closing date for comments will
be considered before taking action on
the proposed rule. The proposal
contained in this notice may be changed
in the light of comments received. All
comments submitted will be available
for examination in the Office of the
Regional Counsel, Room 852, 3400
Norman Berry Drive, East Point, Georgia
30344, both before and after the closing
date for comments. A report
summarizing each substantive public
contact with FAA personnel concerned
aviﬂ;this rulemaking will be filed in the
ocket.

Availability of NPRM's

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, Manager,
Airspace and Procedures Branch (ASO-
530), Air Traffic Division, P.O. Box
20636, Atlanta, Georgia 30320.
Communications must identify the
notice number of this NPRM. Persons
interested in being placed on a mailing
list for future NPRM's should also
requests a copy of Advisory Circular No.
11-2 which describes the application
procedure.

The Proposal

The FAA is considering an
amendment to § 71.181 of Part 71 of the
Federal Aviation Regulations (14 CFR
Part 71) that will designate the
Lincolnton, North Carolina, transitional
area. This action will provide controlled
dirspace for aircraft executing a new
instrument approach procedure to
Lincolnton County airport. If the
proposed designation is found
dcceptable, the operating status of the
dirport will be changed to IFR and
establishment of the RBN approved.
Section 71181 of Part 71 of the Federal
Aviation Regulations was republished in
:‘;\8.;. Handbook 7400.6B dated January 2,

The FAA has determined that this
Propesed regulation only involves an
¢stablished body of technical
fegulations for which frequent and
foutine amendments are necessary to
keep them operationally current. It,

therefore, (1) is'not a “major rule” under
Executive Order 12291; (2) is not a
“significant rule” under DOT Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so-minimal. Since this is a routine matter
that will only affect air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71

Aviation Safety, Transition area.
The Proposed Amendment

Accordingly, pursuant to the authority
delegated to me, the Federal Aviation
Administration (FAA) proposes to
amend Part 71 of the Federal Aviation
Regulations (14 CFR Part 71) as follows:

PART 71—[AMENDED]

1. The authority citation for Part 71
continues to read as follows:

Authority: 46 U.S.C. 1348(a), 1354(a); 1510;
E.Q. 10854; 48 U.S.C. 106{g) (Rev. Pub. L. 97~
449, january 12, 1983); 14 CFR 11.69.

§71.181 [Amended]
2. § 71.181 is amended as follows:

Lincolnton, NC [New]

That airspace extending upward from 700
feet above the surface within a 8.5-mile
radius of the Lincolnton County Airport (Lat.
35°28'01” N., Long. 81°09'39"" W.).

Issued in East Point, Georgia, on November
20, 1986.

James L. Wright,

Acting Manager, Air Traffic Division,
Southern Region.

[FR Doc. 86-26979 Filed 12-1-86; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 71

[Alrspace Docket No. 86-AGL-32]
Proposed Establishment of Transition
Area; Cumberiand, Wi

AGENCY: Federal Aviation
Administration (FAA), DOT.

AcTION: Notice of proposed rulemaking.

SUMMARY: This notice proposes to
establish the Cumberland, Wisconsin,
transition area to accommodate a new
NDB Runway 08 Standard Instrument
Approach Procedure (SIAP] to
Cumberland Municipal Airport.

The intended effect of this action is to
ensure segregation of the aircraft using
approach procedures in instrument

conditions from other aircraft operating
under visual weather conditions in
controlled airspace.

DATES: Comments must be received on
or before January 2, 1987.

ADDRESS: Send comments on the
proposal in triplicate to: Federal
Aviation Administration, Regional
Counsel, AGL-7, Attn: Rules Docket No.
86-AGL~32, 2300 East Devon Avenue,
Des Plaines, Illinois 60018.

The official docket may be examined
in the Office of the Regional Counsel,
Federal Aviation Administration, 2300
East Devon Avenue, Des Plaines,
[llinois.

An informal docket may also be
examined during normal business hoars
at the Air Traffic Division, Airspace
Branch, Federal Aviation
Administration, 2300 East Devon
Avenue, Des Plaines, lllinois

FOR FURTHER INFORMATION CONTACT:
Edward R. Heaps, Air Traffic Division,
Airspace Branch, AGL~520, Federal
Aviation Administration, 2300 East
Devon Avenue, Des Plaines, [llinois
80018, telephone (312) 634-7360.

SUPPLEMENTARY INFORMATION: The
development of a new NDB Runway 09
SIAP requires that the FAA designate
airspace to ensure that the procedure
will be contained within controlled
airspace,

The minimum descent altitude for this
procedure may be established below the
floor of the 700-foot controlled airspace.

Aeronautical maps and charts will
reflect the defined area which will
enable other aircraft to circumnavigate
the area in order to comply with
applicable visual flight rule requirement.

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, economic, environmental,
and energy aspects of the proposal.
Communications should identify the
airspace docket and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “"Comments to
Airspace Docket No. 86-AGL-32." The
postcard will be date/time stamped and




43386 Federal Register / Vol.

51, No. 231 / Tuesday, December 2, 1986 / Proposed Rules

returned to the commenter. All
communications received before the
specified closing date for comments will
be considered before taking action on
the proposed rule, The proposal
contained in this notice may be changed
in the light of comments received. Al
comments submitted will be available
for examination in the Rules Docket,
FAA, Great Lakes Region, Office of
Regional Counsel, 2300 East Devon
Avenue, Des Plaines, lllinois, both
before and after the closing date for
comments. A report summarizing each
substantive public contact with FAA
personnel concerned with this
rulemaking will be filed in the docket.

Availability of NPRM’s

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, Office of
Public Affairs, Attention: Public
Information Center, APA—430, 800
Independence Avenue SW.,
Washington, DC 20591, or by calling
(202) 426-8058. Communications must
identify the notice number of this
NPRM. Persons interested in being
placed on a mailing list for future
NPRM's should also request a copy of
Advisory Circular No. 11-2, which
describes the application procedure.

The Proposal

The FAA is considering an
amendment to § 71.181 of Part 71 of the
Federal Aviation Regulations (14 CFR
Part 71) to establish a transition area
airspace near Cumberland, Wisconsin.

Section 71.181 of Part 71 of the Federal
Aviation Regulations was republished in
Handbook 7400.6B dated January 2,
1986.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore—{1) is not a "major rule”
under Executive Order 12291; (2) is not a
“significant rule” under DOT Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
8o minimal. Since this is a routine matter
that will only affect air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexbility Act.

List of Subjects in 14 CFR Part 71
Aviation Safety, Transition Areas.

The Proposed Amendment

PART 71—[AMENDED]

Accordingly, pursuant to the authority
delegated to me, the Federal Aviation
Administration proposes to amend Part
71 of the Federal Aviation Regulations
{14 CFR Part 71) as follows:

1. The authority citation for Part 71
continues to read as follows:

Authority: 49 U.S.C. 1348(a), 1354(a), 1510;
Executive Order 10854; 49 U.S.C. 106(g)
(Revised Pub, L. 97-449, January 12, 1983); 14
CFR 11.69.

2. Section 71.181 is amended as
follows:

Cumberland, WI [New]

That airspace extending upward from 700
feet above the surface within a 5 mile radius
of the Cumberland Municipal Airport (Lat.
45°30°25" N., Long. 81°58'46"” W.) and within 3
miles either side of the 262° bearing from the
Cumberland NDB extending from the 5 mile
radius to 8.5 miles west of the airport.

Issued in Des Plaines, [llinois, on November
18, 1986.

Peter H. Salmon,

Acting Manager., Air Traffic Division.

[FR Doc. 86-26981 Filed 12-1-86; 8:45 am|
BILLING CODE 4910-13-M

POSTAL SERVICE
39 CFR Part 10

Proposed Express Mail International
Service to Austria

AGENCY: Postal Service.
ACTION: Proposed rule.

SUMMARY: Pursuant to an agreement
with the postal administration of
Austria, the Postal Service intends to
begin Express Mail International Service
with Austria at postage rates indicated
in the tables below.

DATE: Comments must be received on or
before January 2, 1987.

ADDRESS: Written comments should be
directed to the General Manager, Rate
Development Division, Office of Rates,
Rates and Classification Department,
U.S. Postal Service, Washington, DC
20260-5350. Copies of all written
comments will be available for public
inspection and photocopying between 9
a.m. and 4 p.m., Monday through Friday,
in room 8620, 475 L'Enfant Plaza West,
SW., Washington, DC 20260-5350.

FOR FURTHER INFORMATION CONTACT:
Leon W. Perlinn, (202) 268-2673.
SUPPLEMENTARY INFORMATION: The
International Mail Manual is
incorporated by reference in the Code of
Federal Regulations, 39 CFR 10.1.

Additions to the manual concerning the
proposed new services, including the
rate tables reproduced below, will be
made in due course. Accordingly,
although 39 U.S.C. 407 does nol require
advance notice and the opportunity for
submission of comments on
international service, and the provisions
of the Administrative Procedure Act on
proposed rulemaking (5 U.S.C. 553) do
not apply (39 U.S.C. 410(a)), the Postal
Service invites interested persons to
submit written data, views or arguments
concerning the proposed Express Mail
International Service to Austria at the
rates indicated in the tables below.

List of Subjects in 39 CFR Part 10
Postal Service, Foreign relations.

PART 10—[AMENDED]

The authority citation for Part 10
continues to read as follows;

Authority: 5 U.S.C. 552(a); 39 U.S.C. 401,
404, 407, 408.

AUSTRIA—EXPRESS MAIL
INTERNATIONAL SERVICE

Custom d@gned On demand service *
service !

Up to and including—

Up to and including—
Pounds Rate Pounds Rate
$33.001[|. ¥ i 1$23.00
.| 34.80 g e LA 26.80
. 38.60 3 30.60
.| 4240 || 4 34.40
.| 46.20 8. | 38.20
«| 50.00 G.... ) 42.00
.| 53.80 ) g | 45.80
| 57.60 {. Joe . 49.60
... 61.40 9. | 53,40
.| 6520 . | 5720
69.00 .| 61.00
72.80 .| 64.80
76.60 .| 68.60
80.40 | 7240
84.20 76.20

88.00
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AUSTRIA—EXPRESS MAIL
INTERNATIONAL SERVICE—Continued

Custom desi%ned
service !
Up to and including—

Up to and including—
Rate

Pounds Rate

156.00
| 158.80
-..| 163.60
...| 167.40
171.20
.| 175.00
.1 178.80
| 182.60
1 186.40

! Rates in this table are applicable lo each
piece of Intemational Custom Designed Ex-
press Mail shipped under a Service Agree-
ment providing for tender by the customer at a
designated Post Office:

* Pickup is available under a Service Agree-
ment for an added charge of $5.60 for each
pickup stop, regardiess of the number of
pieces picked up, Domestic and International
Express Mail picked up ther under the
same Service Agreement incurs only one
pickup charge.

An appropriate amendment to 39 CFR
103 to reflect these changes will be
published when the final rule is adopted.
Paul J. Kemp,

Supervisory Attorney Legislative Division.
[FR Doc. 88-26996 Filed 12-1-86; 8:45 am]
BILLING CODE 7710-12-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[A-5-FRL-3121-4]

Approval and Promuigation of
Implementation Plans; Ohio

AGENCY: U.S. Environmental Protection
Agency (USEPA).

ACTION: Proposed rule.

SUMMARY: USEPA proposes to
disapprove a revision to the Ohio State
Implementation Plan (SIP) for ozone.
The requested revision consists of a
permanent relaxation of the volatile
organic compound (VOC) emission
limits previously approved by USEPA
for the interior coatings applied to steel
drums at Van Leer Containers, Inc., in
Cuyahoga County, Ohio.

USEPA is proposing to disapprove this
revision because the source is located in
anurban ozone nonattainment area (the
Cleveland area); and the State has not
demonstrated that the requested
revision would limit emissions to levels
reflecting the application of reasonably
dvailable control technology, or that the
revision would not interfere with timely
attainment of the ozone standard or

On demand service ¢

with progress towards attainment in the

interim. The source remains subject to

the control requirements of the Ohio

Administrative Cade (OAC), Rule 3745-

21-09(U) and Rule 3745-21-04(C) (28).

DATE: Comments on the requested SIP

revision and on the proposed USEPA

action must be received by January 2,

1987,

ADDRESS: Copies of the requested SIP

revision are available at the following

addresses for review: (It is
recommended that interested parties

telephone Debra Marcantonio, at (312)

886-6088, before visiting the Region V

Office.)

U.S. Environmental Protection Agency,
Region V Air and Radiation Branch;,
230 South Dearborn Street, Chicago,
Illinois 60604

Ohio Environmental Protection Agency,
Office of Air Pollution Control, 361
East Broad Street, Columbus, Ohio
43216
Copies of the Technical Support

Daocument for this proposed rulemaking

are also available from the Region V

Office. Comments on this proposed rule

should be addressed to: (Please submit

an original and three copies, if possible.)

Gary Gulezian, Chief, Regulatory

Analysis Section, Air and Radiation

Branch {(5AR-28), U.S. Environmental

Protection Agency, Region V, 230 South

Dearborn Street, Chicago, Illinois 60604,

FOR FURTHER INFORMATION CONTACT:

Debra Marcantonio, Air and Radiation

Branch (5AR-26), U.S. Environmental

Protection Agency, Region V, Chicago,

Illinois 60604, (312) 886-6088.

SUPPLEMENTARY INFORMATION: On

December 20, 1984, the Ohio

Environmental Protection Agency

(OEPA) submitted a site-specific SIP

revision request for metal parts coating

lines at Van Leer Containers, Ingc., in

Cuyahoga County. USEPA has 3

completed its review of this request and

is today proposing to disapprove the
request.

Summary of SIP Revision

Van Leer Containers, Inc., operates a
steel drum manufacturing facility in
Cleveland, Ohio, that was previously
operated by the Inland Steel Container
Company. The facility makes steel
drums for a wide variety of products. In
producing the steel drums, metal parts
coating lines are used to apply interior
and exterior coatings to the drum shells
and parts.

The coating lines are subjects to the

* VOC emission limits contained in OAC
Rule 3745-21-09(U). Under this rule, the .

exterior coatings must comply with a
limit of 3.5 pounds of VOC per gallon of
coating, excluding water, and the

interior coatings must comply with a
limit of 5.0 pounds of VOC per gallon of
coating, excluding water. Alternatively,
the source may install add-on control
equipment that achieves the capture and
control efficiencies for VOC specified in
OAC Rule 3745-21-09(U)(1)(b). Van Leer
Containers is subject to the December
31, 1982, compliance date contained in
OAC Rule 3745-21-04(C)(28).

CEPA has submitted to USEPA a
request for a SIP revision that consists
of a permanent relaxation of the VOC
emission limits for the interior coatings
used at the two metal parts coating
lines. The requested revision would set
the following VOC emission limits for
interior coatings; 5./ 1bs/gallon of
coating, excluding water, for phenolic
coatings, and 6.4 Ibs/gallon of coating,
excluding water, for epoxy phenolic
coatings. The facility would still be
required to meet the existing limit of 3.5
1bs/gallon of coating, excluding water,
for exterior coatings. This revision
would permit Van Leer to continue using
all of the interior drum coatings that
were employed at the facility in 1982,
when VOC emissions from the interior
coatings exceeded the level permitted
under the existing SIP by 11.8 tons.

OEPA issued variances to Inland Steel
Container, Van Leer's predecessor,
which include the above emission limits.
In addition, the variances contain
recordkeeping and reporting
requirements.

To support the SIP revision request,
OEPA has submitted information that
purports to demonstrate that it is not
economically reasonable for Van Leer to
install add-on control equipment, and
that interior drum coatings which
comply with OAC Rule 3745-21-09(U)
are not currently available and are not
expected to be available in the near
future.

USEPA Evaluation

A. Control Technology

Van Leer's facility is located in
Cuyahoga County, Ohio, which is part of
the Cleveland ozone nonattainment
area. That area has been listed by the
State of Ohio and by the Administrator,
under section 107(d)((1)(A) and 171(a) of
the Clean Air Act, 42 U.S.C
7407(d)(1)(A), 7601(a), as not meeting the
primary and secondary National
Ambient Air Quality Standards
(NAAQS) for ozone.

Section 172(b)(3) of the Act, 42 U.S.C.
7502(b)(3), requires that the provisions
of a SIP applicable to such an area
require “such reduction in emissions
from existing sources in the area as may
be obtained through the adoption, at a
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minimum, of reasonably available
control technology.” Ozone is producted
in the ambient air by reaction of VOC
and Oxides of Nitrogen (NO,). The
interior drum coatings used by Van Leer
emit VOC during thier application and
curing. The requested SIP revision can
be approved only if it limits VOC
emissions from the interior coatings to a
level reflecting the application of
reasonably available control technology
(RACT).

Reductions in VOC emissions may be
obtained either by reducting the VOC
content of the coatings or by installing
control systems to capture and destroy
the VOC before they escape into the
ambient air. USEPA concludes that the
requested SIP revison does not limit
VOC emissions to a level reflecting
application of either of these techniques
and that the State of Ohio has not
demonstrated that these techniques are
not RACT for the Van Leer facility, This
notice summarizes the basis for
USEPA's conclusions. More details are
contained in the Technical Support
Document.

1. VOC Content of Coatings

The requested SIP revision cannot be
approved, unless the State demonstrates
that interior drum coatings that are
satisfactory for Van Leer's drums’
intended uses and that comply with the
USEPA-approved VOC limits contained
in the existing Ohio SIP are not
reasonably available. If such complying
coatings are not reasonably available,
the State must further demonstrate that
the limits in the requested revision
reflect the lowest VOC content among
the coatings that are reasonably
available, The State has met neither of
these requirements.

Documentation submitted by the State
to USEPA shows that interior drum
coatings are available with VOC content
below the existing SIP limit (5.0 1bs/
gallon) and further below the limits (5.7
Ibs/gallon for phenolic coatings and 6.4
1bs/gallon for epoxy coatings) in the
requested revision.

A letter to OEPA from Van Leer's
predecessor at the Cleveland facility,
Inland Steel) Container, reveals that, as
of 1981, Inland employed phenolic
interior drum coatings with VOC
content as low as 4.6 Ibs/gallon and
epoxy phenolic coatings with VOC
content as low as 4.71 1bs/gallon. The
variance application submitted by
Inland to OEPA indicates that, in 1982, it
employed one interior drum coating with
a VOC content of 4.8 lbs/gallon and
numerous coatings in the range 5.1—5.3
Ibs/gallon. Letters from coating
suppliers to Inland indicate that interior
drum coatings with VOC content as low

as 4.2 Ibs/gallon have been supplied to
the Cleveland facility. Finally, another
manufacturer of steel drums reports
employing clear interior coatings with
VOC content as low as 4.4-4.5 |bs/
gallon with the use of paint heaters (see
below) and 4.6-4.7 Ibs/gallon without
heaters. The same manufacturer reports
that its interior coatings, including those
applied after heating, typically average
between 4.8 and 5.0 pounds of VOC per
gallon (Technicial Support Document, p.
3).
An April 20, 1981, letter from Inland to
OEPA states that the VOC content of
interior coatings currently in use in the
pail and drum industry ranges from 4.9
to 5.7 1bs/gallon for phenolic coatings,
and from 4.7 to 6.4 Ibs/gallon for epoxy
phenolic coatings. Thus, the requested
SIP revision, if granted, would authorize
Van Leer's future use of the highest-
VOC coatings currently in use in the
industry. The requested revision would
not require Van Leer to use the
available complying coatings, to come
as close as feasible to complying with
the existing SIP, or even to consider
VOC content in selecting coatings.

The State has not advanced any
substantive general or source-specific
reasons why the available coatings with
VOC content below the existing Ohio
SIP limit and below the limits in the
requested SIP revision are not
satisfactory for Van Leer's drums’
intended uses. The State requested
information from Inland concerning the
specific requirements that had to be met
by each of its interior drum coatings, but
Inland replied with only a general
statement of the types of requirements
that must be met. Inland asserted that
its customers request particular coatings
and that it must comply with its
customers' requests. Inland did not,
however, explain specifically why the
available coatings with VOC content
below the limits in the existing Ohio SIP
and in the requested SIP revision are not
satisfactory for its customers' particular
uses. Customer requests can justify a
relaxation of VOC emission limits only
if those requests are based on needs
that cannot be filled by coatings with
VOC content that either meets current
emission limits or is lower than that of
the requested coatings.

The variance application indicates
that solvent is added to all of Van Leer's
interior drum coatings before they are
applied. The addition of solvent
increases the VOC content of the
coatings. The State has submitted no
evidence of trial runs or other measures
to show that Van Leer has made all
reasonable efforts to reduce the amount
of solvent added and, if possible, to
eliminate the addition of solvent.

One steel drum manufacturer,
mentioned above, has reported to
USEPA that it has been able to reduce
the amount of solvent added to its
interior coatings by heating the coatings
to reduce their viscosity. The
manufacturer reports that, using paint
heaters, it has reduced the VOC content
of some of its interior coatings from 4.6 -
4.7 1bs./gallon to 4.4-4.5 Ibs./gallon, a
reduction of approximately 0.2 lbs./
gallon (Technical Support Document, p.
3).

The State has submited no evidence
that Van Leer has investigated or
attempted the use of paint heaters to
reduce the VOC content of its interior
drum coatings. Because the record
suggests that the use of paint heaters to
reduce the VOC content of metal parts
coatings could be considered RACT, the
State should show that paint heating is
not a reasonably available option for
Van Leer before emission limits are
relaxed.

For these reasons, USEPA finds that
the requesed SIP revision does not
require emission reductions reflecting
the application of RACT to reduce the
VOC content of Van Leer's interior drum
coatings and; therefore, the revision
cannot be approved.

2, Control Systems

USEPA has determined that add-on
controls, specifically incinerators and
carbon adsorption, are technically
feasible means of limiting VOC
emissions from sources in the metal
surface-coating category. (Control of
Volatile Organic Emissions from
Existing Stationary Sources—Volume
VI: Surface Coating of Miscellaneous
Metal Parts and Products, EPA-450/2-
78-015, pp. 2-6 through 2-9.) Facilities
that are unable to comply with emission
limits by using low-VOC coating should
install add-on controls if the installation
of such controls is economically
reasonable. Other pail and drum coating
facilities, besides Van Leer's, have
installing or are installed add-on
controls. (Technical Support Document,
pp. 3-5).

The State has submitted
documentation from Van Leer that
purports to demonstrate that control of
VOC emissions through add-on controls
would be unreasonably costly. Van Leer
claims that the annualized cost of a
control system would be approximately
$7,000 per ton of VOC emission
reduction. USEPA concludes, however,
that the documentation submitted is not
adequate to support this claim.

In the documentation submitted, Van
Leer presents only the costs of a thermal
incineration system that it assumes
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would be applied solely to its shell

lining oven, which is responsible for
only a a fraction of the VOC emissions
from the coating line. The State has
submitted no information on the
distribution of emissions between the
shell lining oven and the other elements
of the coating line, but it appears from
the cost estimate that the shell lining
oven is responsible for only about one-
fourth of the emissions. The existing
Ohio SIP specifies that applying a

control system to the entire coating line
is one acceptable method of compliance.
See OAC Rule 3745-21-09(U)(1)(b).
Applying a control system to the entire
coating line would result in greater VOC
emission reductions than would its
application solely to the lining oven, and
could result in a lower cost per ton of
emission reductions.

The State has not met its
responsibility to show that this method
of compliance is not appropriate or
economically reasonable.

Moreover, the State has submitted no
information or documentation to show
that the system on which Van Leer's
cost estimate is based is the proper size
for control of the lining oven only. Use
of a larger system than necessary would
result in an artificially high estimate of
the cost per ton of VOC removed.

The State has also not adeguately
explained or documented the cost
estimate itself. Adequate details and
documentation of the capital, utilities,
labor, parts, and indirect operating costs
have not been submitted.

The State has also failed to show that
the incineration system used in the cost
estimate is the most cost-effective for
the Van Leer facility. A comparison
should be made between catalytic and
thermal incineration, and various levels
of heat recovery should be considered.
Finally, the State's submission does not
present adequate consideration of
carbon adsorption as a control
technique.

For these reasons, USEPA concludes
that the State has not shown that a
control system is not RACT for the Van
Leer facility. Therefore, the requested
SIP revision cannot be approved.

B. Air Quality

Section 110(a)(2)(B) of the Clean Air
Act, 42 1U.S.C. 7410(a)(2)(B). requires that
SIP's for an air pollutant include such
control measures as are necessary to
fi)!“ﬂu?r" aitainment and maintenance of
the NAAQS for that pollutant. Section
110{a)(3)(A) of the Act, 42 U.S.C.,
7410(a)(3)(A). applies this same
’{“lgervment to revisions of the plans.
l'Sh‘PA's regulations implementing
Section 110 assign to the States the

satisfy this requirement (40 CFR 51.13(e),
51.14(c)).

As noted previously, Van Leer's
facility is located in a nonattainment
area for ozone, a photochemical oxidant.
Section 172(a)(2), of the Act, 42 U.S.C.
7502(a)(2), requires that the provisions of
the SIP applicable to such an area
provide for attainment of the primary
NAAQS for ozone not later than
December 31, 1987. Further, section
172(b)(3) of the Act, 42 U.S.C. 7502(b)(3)
requires that, in the interim, the plan
provisions require reasonable further
progress (RFP) towards such attaiment.
As with the requirement of attainment,
USEPA has interpreted the Act as
assigning to the States the burden of
demonstrating that their plans meet the
requirement of RFP. (See 46 FR 7182,
7187 (1981).)

A State seeking to revise an USEPA-
approved emission limit for a source in a
nonattainment area should demonstrate
that the requested revision would not
interfere with attainment of the ozone
standard by December 31, 1987, or with
RFP in the interm. If, as here, the
requested revision is an uncompensated
relaxation of an emission limit, the State
can meet this burden by, among other
means, demonstrating that the unrevised
SIP provides for a sufficient “‘cushion" to
accommodate the relaxation. In other
words, the State could demonstrate that
the unrevised SIP provides a greater
level of control than is necessary to
ensure RFP and timely attainment,

The State has attempted to meet this
burden by relying on a 1982 SIP
submission to USEPA that purported to
demonstrate that the Cleveland area
would attain the ozone standard, with a
substantial cushion, by the end of 1982.
USEPA, however, proposed to
disapprove that demonstration on July
25, 1984 (49 FR 29973), and issued its
final disapproval on March 25, 1986 (51
FR 10198). The attainment
demonstration was disapproved
because air quality data collected after
1982 revealed that the standard had not,
in fact, been attained and that,
therefore, the demonstration was
inaccurate.

Therefore, USEPA concluded that the
State has not shown that the requested
relaxation of an approved RACT
emission limit would not interfere with
timely attainment of the ozone standard;
and, consequently, the relaxation cannot
be approved.

Conclusion

Based on the deficiencies detailed
above, USEPA is proposing to
disapprove the SIP revision request for

b © Van Leer Containers, Inc., in Cuyahoga
urden of demonstrating that their plans .

County, Ohio.

Pursuant to the provisions of 5 U.S.C.,
605(b), I certify that this action will not
have a significant economic impact on a
substantial number of small entities,
because it affects only one source.

In addition, this action imposes no
new requirements on the source. Under
Executive Order 12291, today's action is
not “major.” It has been submitted to the
Office of Management and Budget for
review,

Authority: 42 U.S.C. Sections 7401-7642.

Dated: September 25, 18886,

Valdas V. Adamkus,

Regronal Administrator.

[FR Doc. 88-27031 Filed 12-1-86; 8:45 am|
BILLING CODE 6560-50-M

40 CFR Part 52
[A-1-FRL-3121-5]

Approval and Promulgation of
Implementation Plans; Vermont
Visibility Protection in Federal Class |
Areas; Lye Brook Wilderness Area

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SuMMARY: EPA is proposing to approve
parts and take no action on other parts
of State Implementation Plan revisions
submitted by the State of Vermont
pursuant to section 169A of the Clean
Air Act. These revisions set forth a plan
to address manmade visibility
impairment in the Lye Brook Wilderness
Area, a mandatory Class I federal area.
Approval is proposed for those parts of
the revisions which fulfill the
requirements of EPA's existing visibility
program concerning visibility
impairment that can be traced to a
single source or small group of sources
using simple monitoring techniques. No
action is proposed for those parts of the
revisions concerning the control of
regional haze impairment to visibility
caused by pollutants that may be
transported and transformed in the
atmosphere over long distances because
EPA has not yet developed a national
regulatory program to address regional
haze. No action is also proposed for
Vermont's request to extend
applicability of its plan to additional
areas outside of the Lye Brock
Wilderness Area. This notice addresses
Vermont's submittal and EPA’s
proposed actions concerning it.

DATES; Public comments on this
document must be received on or before
February 2, 1987.

ADDRESSES: Comments may be mailed
to Louis F. Gitto, Director, Air
Management Division, Room 2311, JFK
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Federal Building, Boston, MA 02203.
Copies of the submittal and EPA's
evaluation are available for public
inspection during normal business hours
at the Environmental Protection Agency,
Room 2311, JFK Federal Building,
Boston, MA 02203; and the Vermont
Agency of Environmental Conservation,
Air Pollution Control Program, Building
3 South, 103 South Main Street,
Waterbury, Vermont 05676.

FOR FURTHER INFORMATION CONTACT:
Susan Kulstad at (617) 565-3226; FTS
835-3226.

SUPPLEMENTARY INFORMATION: On April
22, 1986, the Governor of Vermont
submitted revisions to the Vermont
State Implementation Plan (SIP). These
revisions provide for the protection of
visibility in Vermont's only federally
mandated Class I area, the Lye Brook
Wilderness Area (see 40 CFR 81.431).
Revisions to Vermont's state regulations
which pertain to its visibility plan
became effective September 17, 1986.

Background

In section 169A of the Clean Air Act,
42 U.S.C. 7491, Congress declared as a
national goal the prevention of any
future, and the remedying of any
existing, impairment of visibility
resulting from manmade air pollution in
mandatory Class I federal areas.

On December 2, 1980, EPA
promulgated visibility regulations
pursuant to section 169A but limited the
scope to address only impairment that
can be traced to a single existing
stationary facility or small group of
existing stationary facilities by simple
monitoring techniques (known as
“plume blight" or “Phase I" regulations),
45 FR 80084. These regulations are
codified at 40 CFR 51.300 ef seq. EPA's
rules require that SIPs address the
following issues: (1) Coordination with
the Class I area Federal Land Manager,
(2) best available retrofit technology
(BART) analysis for existing facilities
identified as reasonably anticipated to
cause or contribute to visibility
impairment in a Class I area, (3) a
monitoring strategy for evaluating
visibility in a Class I area, (4) a long-
term strategy (10-15 years) for making
reasonable progress toward the national
visibility goal, and (5) review of
proposed new sources for their impact
on visibility in Class I areas.

EPA's 1980 final rulemaking deferred
the regulation of widespread, regionally
homogenous haze from a multitude of
sources which impairs visibility over a
large area (known as “regional haze” or
“Phase II") to future rulemaking, stating
in relevant part, “. ... Future phases will
extend the visibility program by

addressing more complex problems such
as regional haze and urban plumes. We
will propose and promulgate future
phases when improvement in monitoring
techniques provide more data on source-
specific levels of visibility impairment,
regional scale models become refined,
and our scientific knowledge about the
relationships between emitted air
pollutants and vigibility impairment
improves.” 45 FR 80086.

Section 110{a)(3) of the Act, 42 U.S.C.
7410(a)(3), requires EPA to approve any
measure a state submits as a revision to
its SIP if the measure meets the
requirements of section 110{a)(2).
Section 110(a)(2) in relevant part
requires each SIP to “meet the
requirements of . . . part C (relating to
prevention of significant deterioration of
air quality and visibility protection). ...
." See section 110(a)(2)(j), 42 U.S.C.
(a)(2)(])- Part C does not itself specify
requirements that are applicable to SIPs
directly, but instead empowers EPA to
establish such requirements. Section
169A calls upon EPA to promulgate
regulations that in turn require each
relevant SIP “to contain such emission
limits, schedules of compliance and
other measures as may be necessary to
make reasonable progress toward
meeting the national goal . ..."

Section 110(a)(3) is silent as to what
action EPA must take if the measures a
state submits do not meet the
requirements of section 110(a)(2).
Section 110(a)(2) implies that EPA must
disapprove any measure that is
inconsistent with one of those
requirements, in that it requires EPA to
“approve or disapprove'" those measures
submitted by a state as its original SIP
to achieve a national ambient air quality
standard. In contrast, however, neither
section 110(a)(2) nor any other provision
of the Act gives even implicit guidance
on how EPA is to treat measures that
are simply outside the scope of the
requirements of section 110(a)(2) and
hence neither consistent nor
inconsistent with them.

Vermont's SIP revisions not only
address the requirements of EPA's 1980
regulations to protect visibility but also
address impairment caused by regional
haze in the Lye Brook Wilderness Area.
Vermont has analyzed historical
monitoring data to characterize its
visibility impairment. The National
Weather Service has made visual range
and relative humidity measurements at
the Burlington, Vermont International
Airport since 1948. The Vermont Agency
of Environmental Conservation (the
Vermont agency) employed this visual
range data to examine long-term
variations in Vermont's visibility during
the summertime season (April-

September) over the period 1848 through
1984. The data show a long-term trend of
decreasing average visual range from
the mid-1950’s to the early 1970’s. There
has been a slight improvement over the
last decade. The data also show that the
frequency of very clear summer days
(visual range greater than 35 miles) has
decreased from about 45% in the 1950's
to about 27% at present. This indicator
does not show any significant
improvement in recent years.

Daily concentrations of particulates,
sulfates, and trace elements have been
measured since July, 1982 at a remote
site in Underhill, Vermont. The Vermont
agency analyzed visual range data and
sulfate and particulate concentrations
from the summer of 1882, employing
multiple linear regression techniques,
and found that sulfates and associated
moisture accounted for 85% of the
variation in summertime light extinction.
A second regression analysis of the 1982
data, using sulfates as the dependent
variable, produced a predictive equation
for estimating sulfate concentrations
given visual range and relative humidity
measurements. The Vermont agency
applied this equation to Burlington
airport observations to estimate daily
sulfate concentrations for the months of
June and July, 1983. The sulfate values
estimated by this equation closely
follow the measured values for the same
period, both in terms of absolute
magnitude and temporal sequence. This
indicates a close relationship between
sulfate mass concentration and visibility
in Vermont.

The program elements of Vermont's
plan are identified below. For each
element there is a discussion of key
program aspects, applicable EPA
requirements, and EPA’s proposed
action. for more details on EPA’s review,
see the Technical Support Document
available at locations listed in the
ADDRESSES section of this notice.

Vermont’s Visibility Protection Plan

1. Best Available Retrofit Technology
(BART) for Existing Sources

A. Vermont's Program

The Vermont agency performed
visibility calculations for all existing
stationary sources within the state with
a rated firing capacity greater than one
MMBtu per hour to determine which, if
any, sources might reasonably be
suspected of causing plume blight
impairment, and found that no sources
are suspect. The Federal Land Manager
for the Lye Brook Wilderness Area
agrees with the conclusion that visibility
impairment within the Class I area is not
due to plume blight.
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B. EPA Requirements

EPA's visibility protection regulations
require an analysis of all existing major
stationary sources that have the
potential to emit 250 tons per year or
more of any pollutant and which were
not in operation before August 7, 1962
and were in existence on August 7, 1977,
to identify those which may reasonably
be anticipated to cause or contribute to
plume blight in a Class I area. 40 CFR
51.302{c){2)(ii) and 51.302(c)(4). For those
identified sources, if any, BART must be
determined.

C. EPA's Proposed Action

EPA proposes approval of the
Vermont agency's demonstration that
BART is not necessary since existing
plume blight is not a cause of visibility
impairmenit in the Lye Brook Wilderness
Area.

2. Ambient Sulfate Standards
A. Vermont's Program

Vermont has set secondary ambient
air quality standards for sulfates of 2.0
ug/m® on both a 24-hour basis
(maximum concentration) and a
summertime seasonal arithmetic mean
(April through September), V.S.A. 5-310.
The 24-hour sulfate standard is intended
to be representative of the maximum
concentration that might be experienced
in Vermont due to natural sources. The
Vermont agency estimates that for
relative humidities of around 55%, such
as are common on summer days, a
visual range of over 30 miles would be
maintained by achieving this standard.
The 24-hour standard also serves as a
significant impact level in Vermont's
new source review program. Sources
emitting significant quantities of sulfur
dioxide and having impacts greater than
the 24-hour standard would be required
to obtain offsets of sulfur dioxide
emissions. Because of the highly
episodic nature of sulfate concentrations
in Vermont, a seasonal mean standard
will be easier to attain than the 24/hour
standard. The summertime seasonal
average standard has been set as a
measure of progress toward the
remedying of visibility impairment.
Proposed new and medified stationary
sources must demonstrate that they will
not significantly contribute to any
violation of the summertime standard,
by showing no exceedance of a 0.2 ug/
m® level of significant impact over the
seasonal averaging period.

B, EPA Requirements

EPA's vigibility protection regulations
address plume type impairment and do
not establish or require ambient air
quality sulfate standards.

C. EPA’s Proposed Action

EPA proposes to take no action on the
Vermont ambient sulfate standards.
Since Vermont has demonstrated that
there is no existing plume type
impairment in the Lye Brook Wilderness
area and that its visibility impairment is
due to out-of-state sulfur emissions, EPA
considers Vermont's ambient sulfate
standards to be a regional haze measure
that addresses the broader requirements
of section 169A of the Act and not just
the requirements of EPA's regulations.
Section 169A of the Act requires EPA to
promulgate regulations to implement the
bare statutory requirements; Since EPA
has not completed action on a national
Phase II visibility program, the state is
not required by section 110 to address
regional haze impairment at this time. In
addition, EPA has no criteria against
which to judge the adequacy of regional
haze measures such as ambient sulfate
standards and therefore EPA is
declining to take any action on the
sulfate standards, at this time. However,
because section 116 of the Act allows
states to adopt standards more stringent
than the federal requirements, Vermont
can ag a matter of state law apply and
enforce these standards under its
revised state regulations even though
EPA does not make them federal rules.

3. New Source Review
A. Vermont's Program

Revisions to Vermont's regulations
require proposed new or modified
stationary sources to demonstrate that
increases in allowable emissions will
not cause or contribute to any violation
of the 24-hour or summertime seasonal
average ambient sulfate standard and
will not adversely impact visibility.
Vermont has set levels of significant
sulfate impacts for these averaging
periods in its state regulations. The state
requires visibility screening using
equations set out in EPA's Workbook for
Estimating Visibility Impairment to
demonstrate no adverse impact on
visibility; the Vermont environmental
agency will perform such screening.
Applications submitted to the Vermont
agency will be routinely coordinated
with the Federal Land Manager for the
Lye Brook Wilderness Area (U.S. Forest
Service), allowing at least 30 days
notification for the Federal Land
Manager to review potential visibility
impacts and at least 80 days notification
to provide opportunity for comment
before any public hearing on a proposed
source occurs. Explanation of the
Federal Land Manager's findings will be
routinely provided by the Vermont
agency through public notices in local
newspapers. i

B. EPA Requirements

EPA's visibility protection regulations
require the review of proposed new
major stationary sources or major
modifications with respect to potential
visibility impacts on affected Class I
areas. 40 CFR 51.307. The state must
notify all affected Class I area Federal
Land Managers in writing and transmit
relevant information on proposed new
sources or modifications within 30 days
of receipt and at least 80 days before a

. public hearing on an application for a

permit to construct is held by the
Vermont agency. Consideration must be
given by the state permitting agency to
any analysis performed by the Federal
Land Manager that such proposed new
source or modification may have an
adverse impact on visibility. If the state
permitting agency disputes the Federal
Land Manager's analysis of adverse
impact, the state must explain or
describe where its explanation may be
found in the notice of public hearing.

C. EPA’s Proposed Action

EPA proposes to approve the Vermont
new source review provisions as
meeting the requirements of 40 CFR
51.307. This action, if made final, will
supersede the promulgation of federal
visibility new source review provisions
for Vermont on July 12, 1985, 50 FR
28544. As discussed above, EPA
proposes to take no action on the
ambient sulfate standards; thus, it is
also proposing to take no action on the
portions of the new source review plan
that pertain to ambient sulfate
standards.

4. Emissions Reduction Plan
A. Vermont's Program

Vermont has demonstrated that
visibility impairment in its Class I area
is due predominantly to regional haze
caused by out-of-state sulfur emissions.
Having determined that neither control
nor retirement of existing Vermont
sources will improve the manmade
visibility impairment in the Lye Brook
Wilderness Area, Vermont specifies a
phased national emissions reduction
plan for the forty-eight contiguous states
as part of its long-term strategy.
Vermont calls for SIP measures that: (1)
Cap sulfur dioxide (SO:) emissions at
the levels allowed in SIPs as of 1982; (2)
comply with an average statewide SO,
emission rate of 2.0 pounds per MMBtu
by the year 1989 and 1.2 pounds per
MMBtu by 1995 for all facilities with 100
MMBtu per hour or greater heat input;
and (3) provide for the control of
nitrogen oxides (NO,) emissions.
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The control provisions for NO,
include revision of the new source
performance standards for electric
utility steam generating plants and
industrial boilers and the trading of NO,
for SO, emission reductions on a two to
one ratio from stationary sources. This
plan for national uniformity in average
statewide SO, emissions borrows from
provisions of the New England Acid
Deposition Control Plan (NEADCP).
Vermont believes that these reduction
requirements and similar Canadian
commitments will provide for
attainment of its summer seasonal
sulfate standard about half of the time.

B. EPA Requirements

EPA regulations and hence sections
169A and 110 of the Act do not require
the states at this time to address
visibility impairment in Class I areas
caused by the regional haze.

C. EPA's Proposed Action

EPA proposes no action on the
emissions reductions portion of
Vermont's long-term strategy. EPA lacks
authority to approve or disapprove this
portion of Vermont's plan because EPA
has yet to establish requirements for
strategies relating to regional haze.
Moreover, a national program, as set
forth by Vermont, cannot be properly
evaluated until EPA develops and
implements a Phase Il program to
address regional haze.

Furthermore, it would be
inappropriate for EPA to adopt the
Vermont program at this time as a
supplement to its 1880 regulations
governing the development of visibility
protection SIPs. When EPA requires
states to adopt and submit visibility
SIPs, section 169A of the Act requires
EPA to give those states extensive
guidance on how to allocate the
necessary control burdens among the
relevant sources. For instance, section
169A(b)(1) calls upon EPA to develop
rules for assessing visibility
impairments, modeling the extent to
which emissions are causing or
contributing to those impairments, and
selecting abatement techniques. Indeed,
the last sentence of section 169A(B)
specifically contemplates that the states
will make BART determinations for
certain large power plants according to
rules that EPA will promulgate. Beyond
that, section 169A(b)(2) implicitly calls
upon EPA to define—or at least set a
framework for defining—the degree of
progress for an area that would be
reasonable and, hence, both the degree
and the pace of emissions abatement
that would be reasonable. The definition
of what would be reasonable for the
number of states that Vermont claims

are contributing to impairment in the
Lye Brook Wilderness Area requires a
balancing of an extraordinarily complex
set of factors and developing a
regulatory framework.

Vermont's program fails to provide
the level of guidance required by section
169A. It lacks rules for assessing
impairment, modeling, and selecting
abatement techniques. But, more
importantly, Vermont's program would
dictate a single solution (average
statewide emission rates by certain
deadlines) to a problem that has a vast
array of potentially acceptable
solutions. For instance, in drawing from
the NEADCP, Vermont would call upon
each of the relevant states to meet a
limit of 1.2 pounds of sulfur dioxide per
MMBtu; however, the NEADCP does not
analyze whether it would be more
appropriate to apportion the control
burdens according to the degree of
contribution. These are difficult
questions of great social and economic
import, and hence deserve—as
contemplated by section 169A—
correspondingly extensive analysis—
and debate at the national level. Indeed,
there is substantial question whether
Congress ever intended through section
169A to require EPA and the states to
put into place the extraordinarily costly
and widespread control program that
would appear to be necessary to remedy
regional haze impairment in eastern
Class I areas. These issues are more
appropriately resolved in the Phase Il
rulemaking procedures.

This would be so even if EPA had the
scientific and technical tools necessary
to perform this analysis in its hands
now. Those tools, however, are not fully
available. For instance, EPA does not
have reference methods for monitoring
nor modeling; thus further work is
needed to develop a national regulatory
program.

EPA is continuing to pursue active
research into monitoring techniques and
long range transport modeling that will
enable it to develop an appropriate
Phase II program. EPA created an
Interagency Visibility Task Force ;in
1984 which reported its findings to the
Administrator in 1985. The Task Force
recognized that the most effective long-
term regulatory approach in the eastern
United States would be to link visibility
improvement programs to related
regional control programs such as the
control of acid deposition. The Task
Force concluded that this could be best
implemented through new legislative
authority. The Task Force recommended
that in the absence of new legislative
authority consideration be given to the
development of a fine particle (less than

2.5 microns) secondary national ambient
air quality standard in order to make
improvements in regional visibility. EPA
is considering publication of an advance
notice of proposed rulemaking (ANPR)
to solicit public comment on a fine
particle standard.

5. Long-Term Strategy
A. Vermont's Program

Vermont's long-term strategy contains
the following findings and provisions: (1)
Measuring progress in remedying
existing plume blight was rendered
unnecessary by Vermont's
demonstration that its visibility
impairment is not due to plume blight;
(2) the state evaluated forest
management practices, agricultural
burns, and construction activity in
Vermont as area sources having a
potential to impact visibility, and
concluded that adequate measures to
protect visibility from these sources are
in place; (3) Vermont has revised its
regulations to require a statewide
average SO, emission rate of 1.2 pounds
per MMBtu; (4) every three years
beginning in December, 1988, the
Vermont agency will review its long-
term strategy, including its visibility
monitoring network, for progress toward
meeting the national visibility goal; (5)
the state will prepare for the public and
EPA's Administrator a report
summarizing progress following each
three-year review; (6) Vermont has set
ambient sulfate standards, as discussed
in a preceding section, as measures for
assessing progress toward the national
visibility goal.

B. EPA Requirements

EPA's visibility protection regulations
require SIPs to include a long-term (10 to
15 years) strategy for making reasonable
progress toward the national visibility
goal, with respect to plume blight, as
discussed in the preamble to EPA's
existing visibility protection regulations,
45 FR 80084. The regulations also require
a commitment to review this strategy in
consultation with the Class I area
Federal Land Manager as appropriate,
but not less frequently than every three
years. The regulations specify factors
that must be considered in the
development of the strategy, and
assessments that must be made in the
periodic review. 40 CFR 51.306.

C. EPA's Proposed Action

As discussed in a preceding section,
EPA proposes to take no action on those
provisions of Vermont's long-term
strategy pertaining to ambient sulfate
standards and the emissions reduction
plan. EPA proposes to approve the




Federal Register / Vol. 51, No. 231 / Tuesday, December 2, 1986 / Proposed Rules

43393

remaining provisions of Vermont's long-
term strategy as meeting the
requirements of § 51.306.

6. Monitoring
A. Vermont's Program

The Vermont agency will operate
sulfate and fine particulate monitors at a
rural background site in Underhill,
Vermont. Visual range and humidity
measurements are ongoing (since 1948)
at the Burlington, Vermont airport.
Vermont will review the adequacy and
appropriateness of these monitors
periodically as part of its long-term
strategy.

B. EPA Requirements

EPA visibility protection regulations
require SIPs to include a monitering
strategy for evaluating visibility by
visual observation or other appropriate
techniques. 40 CFR 51.305. Currently,
EPA is working with the federal land
managers to develop a cooperative
national monitoring network, and
development by EPA of a visibility
monitoring reference method is
underway.

C. EPA’s Proposed Action

EPA proposes to approve Vermont's
monitoring strategy as meeting the
requirements of 40 CFR 51.305. This
action, if made final, would supersede
the promulgation on July 12, 1985 of a
federal visibility monitoring program as
it pertains to the State of Vermont. 50 FR
26544. Vermont's analysis of historical
visibility data, as discussed in the
Background section above,
demonstrates that its monitoring
network is appropriate for representing
visibility conditions in the Lye Brook
Wilderness Area.

7. Sensitive Areas
A. Vermont's Program

Vermont's revised regulations
concerning visibility protection broaden
application beyond the Lye Brook
Wilderness Area to include all areas in
the state at an elevation of 2,500 feet
mean sea level or more. The state
includes this broader designation of
~sensitive areas” in its submission of the
implementation plan. Vermont's
designation of “sensitive areas” is based
on an elevation cutoff that acts to define
areas which are likely to be valued
primarily for their recreational usage or
1o be sensitive to the effects of visibility

impairment by ambient levels of
sulfates,

B.EPA Requirements

EPA's visibility protection regulations
and section 169A of the Act are

intended to provide protection for
mandatory Class I federal areas as
defined in sections 162 and 169A of the
Act.

C. EPA’s Proposed Action

EPA proposes no action on Vermont's
broader applicability of its visibility
protection plan to include designated
sensitive areas. EPA considers such a
designation to be outside of its authority
under section 169A. Although the state
could redesignate the areas Class I
under section 164 of the Clean Air Act,
these areas still would not receive
visibility protection under section 169A.
However, EPA's decision does not
relieve Vermont sources of their
obligation to meet requirements of state
law.

Other Issues

Included in Vermont's visibility
protection plan are modeling results
which identify eight states—Ohio,
Pennsylvania, West Virginia, Kentucky,
Tennessee, lllinois, Indiana, and
Michigan—whose emissions cause or
contribute to impairment of visibility in
the Lye Brook Wilderness Area.
Vermont assessed the results of
elemental tracer analysis, residence
time trajectory analysis, and long range
transport modeling to make this
identification. Although not part of the
state's visibility protection plan,
Vermont has asked EPA to disapprove
immediately the SIPs of these eight
states because they do not contain
adequate provisions to prohibit
emissions which interfere with
Vermont's visibility protection plan.

EPA recognizes that modeling
techniques have improved since its
visibility protection regulations were
promulgated. However, until such time
as EPA completes its development of a
national Phase II visibility protection
program to address interstate regional
haze impacts on visibility in Class |
areas, for which further model
evaluation work is needed, EPA lacks
authority to make any SIP calls for
regional haze, including any to the
identified eight states. EPA could call for
a SIP revision only if the SIPs for the
relevant state lacked “adequate
provisions prohibiting any stationary
source within the state from emitting
any air pollutant in amounts which
will . . . interfere with measures
required to be included in the applicable
implementation plan for any other state
under part C . . . to protect visibility."
Section 110(a)(2)(E), 42 U.S.C.
7410(a)(2)(E) (emphasis added); see also
sections 110(a)(2)(H) and 110(c)(1)(C), 42
U.S.C. 7410(a)(2)(H) and 7410(c})(1)(C).
Here, however, no measures relating to

regional haze are as yet “required to be
included” in the SIP for any state under
part C. In fact, for this reason, EPA has
denied a similar request from the state
of Maine. See 49 FR 48152, 48154 col. 1
(December 10, 1984) (final action); 49 FR
34851, 34855 cols. 2-3 (September 4,
1984) (proposal).

Vermont also asks EPA to add four
states—Ohio, Pennsylvania, Illinois, and
Indiana—to the list of those states EPA
has required to develop visibility
protection plans. To date, EPA has not
listed these four states because they do
not contain sources whose emissions
cause or contribute to plume type
impairment in mandatory Class I federal
areas (see 45 FR 80088).

Summation

Vermont has demonstrated that
visibility impairment in its Class I area
is caused by regional haze and is
attributable predominantly to out-of-
state sulfur emissions. At present, EPA's
regulations do not address regional
haze, but instead are limited to plume
blight only. Developmental work
currently underway at EPA on a
national Phase Il program to address
regional haze includes: consideration of
an advance notice of proposed
rulemaking on a fine particulate
standard in response to
recommendations made in 1985 by the
Interagency Visibility Task Force;
specifications for visibility monitoring
methods; research to develop long range
transport models for assessment of acid
rain and vigibility impacts; and a
technical evaluation of existing long
range transport models. Until EPA has a
national Phase II program to address
regional haze, we propose no action on
those plan provisions which address
regional haze. Nonetheless, where
Vermont's plan provisions result in more
stringent regulations for Vermont
sources by exceeding EPA's
requirements, Vermont can apply and
enforce those more stringent provisions
under its revised state regulations even
though EPA has not acted to make them
federal rules.

Proposed Action

EPA is proposing to approve the
following provisions of Vermont's
visibility protection plan: (1) The new
source review procedures, excluding tne
sulfate standards; (2) the showing that
BART is unnecessary for existing
Vermont stationary sources; (3) the long-
term strategy, excluding the 48-state
emissions reductions plan; and (4) the
monitoring program. EPA is proposing to
take no action on all provisions
concerning ambient sulfate standards,
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on that portion of Vermont's long-term
strategy outlining a phased emissions
reduction plan to achieve a uniform
statewide average SO, emission rate
and added NO, controls among 48
states, and on broader applicability of
the plan to additional “sensitive areas.”
EPA solicits comment on whether it
would be more appropriate to resolve
the ambiguities in sections 110 (a)(2) and
(a)(3) of the Clean Air Act by approving
or disapproving these measures as
opposed to taking “no action.”

Under 5 U.S.C. 805(b), I certify that
this SIP revision will not have a
significant economic impact on a
substantial number of small entities (see
46 FR 8709).

The Office of Management and Budget
has exempted this rule from the
requirements of section 3 of Executive
Order 12291. The Administrator's
decision to approve or disapprove the
plan revisions will be based on whether
they meet the requirements of sections
110(a)(2)(A)-(K), 110(a)(3), and 169A of
the Clean Air Act, as amended, and EPA
regulations in 40 CFR Part 51.

List of Subjects in 40 CFR Part 52

Air pollution control, Sulfur oxides,
Nitrogen dioxide, Particulate matter.

Authority: 42 U.S.C. 7401-7642.
Dated: November 7, 1986.
Michael R. Deland,
Regional Administrator, Region I.
[FR Doc. 86-27032 Filed 12-1-88; 8:45 am|
BILLING CODE 6560-50-M

40 CFR Part 52
[FRL-3120-3]

Approval and Promulgation of
Implementation Plans; Massachusetts;
Automoblle Surface Coating

AGENCY: Environment Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to
disapprove a State Implementation Plan
revision submitted by the
Commonwealth of Massachusetts. The
revision requests an extension of the
final compliance dates for topcoating
and final repair coating of automobiles
from December 31, 1985 to August 31,
1987. General Motors in Framingham,
Massachusetts is the only automobile
surface coating source in the State. This
action does not change the final
emission limits at the General Motors

plant nor will it increase or decease
emissions.

The intended effect of this action is to
ensure reasonable further progress
towards the attainment of the ozone
standard by the Massachusetts
demonstration date of December 31,
1987.

DATES: Comments must be received on
or before January 2, 1987. Public
comments on this document are
requested and will be considered before
taking final action on this SIP revision.
ADDRESSES: Comments may be mailed
to Louis F. Gitto, Director, Air
Management Division, Room 2311, JFK
Federal Bldg., Boston MA 02203. Copies
of the submittal and EPA's evaluation
are available for public inspection
during normal business hours at the
Environmental Protection Agency, Room
2311, JFK Federal Bldg., Boston, MA
02203 and the Department of
Environmental Quality Engineering,
Division of Air Quality Control, One
Winter Street, 8th floor, Boston, MA
02108.

FOR FURTHER INFROMATION CONTACT:
Cynthia L. Greene (617) 565-3248; FTS
835-3248.

SUPPLEMENTARY INFORMATION: On
December 30, 1985, S. Russell Sylva,
Commissioner of the Department of
Environmental Quality Engineering
(DEQE), submitted a revision to the
Massachusetts State Implementation
Plan (SIP). The revision to the
automobile surface coating regulation
(310 CMR 7.18(7)) requests an extension
of the final compliance dates from
December 31, 1985 to August 31, 1987 for
the topcoat and final repair applications.

Background

On September 16, 1980 (45 FR 61293),
EPA approved Massachusetts
Regulation 310 CMR 7.18(7) which
contained the following schedule for
compliance with the topcoat and final
repair reasonable available control
technology (RACT) emissions
limitations. The topcoating application
limitations were 5.8 lbs VOC/gallon of
coating, minus water, by December 31,
19789; 5.0 Ibs VOC/gallon of coating,
minus water, by December 31, 1982; and
2.8 Ibs VOC/gallon of coating, minus
water, by December 31, 1985. The final
repair application limitation was 4.8 1bs
of VOC/gallon of coating, minus water,
by December 31, 1985. These dates were
consistent with a naticnally developed
schedule for achieving reductions from
the automobile surface coating industry.

On June 7, 1985, GM informed the
DEQE that it intended to meet the 2.8 lbs
VOC/gallon of coating, minus water, for
topcoat and 4.8 Ibs VOC/gallon of

coating, minus water, emissions
limitations by modifying its plant to use
basecoat/clearcoat enamel coatings and
by the installation of incinerators on the
topcoat ovens. GM requested an
extension of the final compliance date
from December 31, 1985 to December 31,
1987 (changed to August 31, 1987 after
DEQE's review of the permit
application) in order to complete its
major modification. General Motors
submitted proposed plans, in a new
source review, air permit application for
the major modification, on August 7,
1985.

The Revision

The DEQE submitted this extension
revision based on EPA’s policy
statement of October 20, 1981 (46 FR
51366) which established criteria that
the Agency uses to review modifications
to existing SIP compliance schedules for
automobile paint shop operations. EPA
evaluated this submittal based on the
established criteria and has determined
that it does not meet several of the
established criteria for the following
reasons.

Review of SIP Revision Relative to 46
FR 51386 Criteria

1. The purpose of the October 20, 1981
Federal Register policy statement was to
allow deferral of the compliance dates
for paint shop operations so that more
cost-effective control methods could be
implemented.

EPA Evaluation: In order to meel the
emission limits, General Motors is
modifying its plant by constructing a
new paint shop capable of topcoating
cars with basecoat/clearcoat enamel
coatings and centrolling the topcoating
oven emissions with incinerators. The
State did not document that the
construction of new paint shop lines and
installation of incinerators would be a
more cost-effective control method than
the installation of abatement equipment
on the existing lacquer topcoating lines.

2. Any deferral of the compliance
dates was still required to assure
continued compliance with section 172
of the Clean Air Act (CAA) to
implement reasonable available control
technology (RACT) as expeditiously as
practicable.

EPA Evaluation: General Motors did
not document that it was impracticable
for the company to meet the existing
compliance date using incineration on
the existing lines or on lines modified to
accommodate the basecoat/clearcoat
technology. Based on experience at
other plants, EPA believes that such
technology existed long enough before
the end of 1985 to permit General
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Motors to install the basecoat/clearcoat
technology before that date. Instead,
however, General Motors did not decide
on its control method until June 7, 1985
when it requested, in a letter to DEQE,
an extension until December 31, 1987,
General Motors' 1985 request for an
extension, only six months from the

final compliance date and at least three
years after the availability of the
basecoat/clearcoat technology, under a
policy statement that was published in
1981, cannot be considered

implementing reasonably available
control technology as expeditiously as
practicable.

3. Additionally, EPA's 1981 policy
stated that postponement of the
compliance dates would be allowed for
further development of coating
technology.

EPA Evaluation: The basecoat/
clearcoat technology and incineration
technology have already been
developed, and General Motors has not
documented, that with the technology it
intends to use in Framingham, it needs
two additional years for technology
development.

4. Under EPA's policy, an increase in
the amount of emissions from the source
is not allowed during deferral of the
compliance dates.

EPA Evaluation: The DEQE SIP
submittal predicts that General Motors'
emissions during the deferral would
increase above the 1984 actual
emissions, thus making it ineligible for
the deferral.

5. The policy states that any
modifications must be designed to be
capable of subsequent adoption of a
new generation of low solvent coatings.

EPA Evaluation: The State has not
demonstrated that General Motors’ new
basecoat/clearcoat lines will be capable
of implementing low solvent technology.

6. Each revision has to be evaluated
for its impact on the overall State
Implementation Plan, including emission
reductions necessary to demonstrate
reasonable further progress (RFP)
loward attainment of the ozone
standard.

EPA Evaluation: The entire
Commonwealth of Massachusetts is
nNonattainment for ozone, with an
attainment deadline of December 31,
1987. Massachusetts experienced 14
days of violations of the ozone standard
during the 1985 0zone season.

7. The DEQE stated in its response to
tomments given at the public hearing,
that General Motors' emissions would
not affect the State's ability to

emonstratesa 35% reduction in
emissions of volatile organic compounds
(VOCs). (VOCs are precursors to ozone.)
18 percentage was used in the 1982

SIP to demonstrate attainment with the
ozone standard in the Boston Air
Quality Control Region.

EPA Evaluation: The DEQE did not
submit a complete RFP demonstration
with the compliance status of VOC
sources and graphs representing annual
linear reductions. A complete RFP report
is needed to support the DEQE's claim
that the ozone primary standard for
protecting public health will be attained
by the end of 1987 despite the
compliance date extension for General
Motors and that RFP will be achieved in
the interim. Based on the number of
ozone violations and their magnitude,
EPA believes that there is some
evidence that Massachusetts will
continue to experience violations of the
standard beyond December 31, 1987.

Therefore, EPA is proposing to
disapprove the proposed revision to the
Massachusetts State Implementation
Plan, submitted on December 30, 1985,
extending the final compliance dates for
the topcoat and final repair applications
under the automobile surface coating
regulation.

EPA is soliciting public comments on
issues discussed in this notice or on
other relevant matters. These comments
will be considered before taking final
action. Interested parties may
participate in the Federal rulemaking
procedure by submitting written
comments to the address above.

Proposed action

EPA is proposing to disapprove the
SIP revision to the Massachusetts
automobile surface coating regulation,
310 CMR 7.18(7), to extend the topcoat
and final repair applications final
compliance dates.

This disapproval will prevent GM
from deferring the topcoat and final
repair compliance dates (from December
31, 1985 to August 31, 1987 by revising
the State regulation. Extensions of the
December 31, 1985 date should instead
be obtained through an enforcement
mechanism.

Under 5 U.S.C. 605(b), I certify that
this SIP revision will not have a
significant economic impact on a
substantial number of small entities
because it affects only one source, In
addition, this action imposes no
additional requirements on the source.

Under Executive Order 12291, today's
action is "Major." It has been submitted
to the Office of Management and Budget
(OMB}) for review.

List of Subjects in 40 CFR Part 52
Air pollution control, Ozone. *°

Dated: July 1, 1986.
Michael R. Deland,
Regional Administrator, Region I
[FR Daoc. 86-27030 Filed, 12-1-86; 8:45 am]
BILLING CODE 6560-50-M

40 CFR Part 62
[A-4-FRL-3119-2; KY-028]

Approval and Promulgation of State
Plans for Designated Facilities and
Pollutants; Kentucky; Revision in
111(d) Plan for Fluoride Emissions
From Primary Aluminum Reduction
Plants

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
a portion and take no action on a
portion of the revision to Kentucky's
111(d) plan for fluoride emissions from
primary aluminum reduction plants
which was submitted on April 3, 1986.
The approvable parts of the revision
include minor wording changes and a
relaxed emission limit for plants which
do not use dry scrubbing technology as
their primary flouride removal system.
The relaxation has been justified by
technical and economic criteria, and its
approval is consistent with EPA's policy
on welfare-related pollutants.

The applicability provisions of
Kentucky's primary aluminum reduction
regulation have also been revised to
state that if an existing primary
aluminum reduction plant modifies its
method of operation (e.g., removes its
scrubbers), this would not be considered
a "modification” and the plant would
not be subject to the more stringent
requirements of 40 CFR Part 60, Subpart
S (New Source Performance Standards
for Primary Aluminum Reduction
Plants).

Because EPA action on this language
is beyond the scope of this 111(d)
rulemaking, EPA is proposing to take no
action on that portion of Kentucky's
rule.

The effect of this action will be to
relax the 111(d) emission standard for
gaseous fluorides that applies to plants
which do not use dry scrubbing
technology. However, approval of the
new 111(d) standard does not exempt a
source from compliance with any
applicable NSPS requirements.

DATES: To be considered, comments
must be received on or before January 2,
1987. .

ADDRESSES: Written comments should

_ be addressed to Janet Hayward of EPA
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Regions IV's Air Programs Branch (see
Region IV address below). Copies of the
State's submittal are available for
review during normal business hours at
the following locations:
Environmental Protection Agency,

Region IV Office, Air Programs

Branch, 345 Courtland Street NE.,

Atlanta, Georgia 30365
Kentucky Department of Environmental

Protection, Division of Air Pollution

Control, 18 Reilly Road, Building #2,

Fort Boone Plaza, Frankfort, KY 40601,
FOR FURTHER INFORMATION CONTACT:
Janet Hayward of the EPA Region IV Air
Programs Branch, at the above address
and following phone: 404/347-3286 or
FTS 257-3286.

SUPPLEMENTARY INFORMATION: EPA
approved Kentucky's original plan for
controlling fluoride emissions from
existing primary aluminum reduction
plants on May 26, 1982 (47 FR 22955).
The original plan included emission
limits for existing aluminum reduction
plants which use either wet scrubbing or
dry scrubbing technology. Only one
plant, National Southwire Aluminum
(NSA), used wet scrubbing, and it was
required to meet both a gaseous fluoride
limitation as well as a particulate
limitation on emissions from their
primary control system stack. The
company is presently using a
combination of multicyclones,
electrostatic precipitators (ESPs) and
wet scrubbers to meet those emission
limitations.

Due to the control costs associated
with running the wet scrubbers, NSA
asked the State of Kentucky to revise
the gaseous fluoride emission limitation
applicable to their plant so that they
could cease operating the scrubbing
system and still comply with State
111(d) regulations. Kentucky changed
their regulations to meet NSA's request.
This 111(d) plan revision was submitted
to EPA for approval on April 3, 19886.

Kentucky's plan revision included
changes to air pollution regulation 401
KAR 61:165 (existing primary aluminum
reduction plants). These changes are
described as follows:

* A new paragraph (2) was added to
401 KAR 61:165, section 1
(Applicability). This new paragraph
provides that certain changes in
potroom groups “shall not be a
modification.” The apparent intent of
this provision is to exempt such changes
from EPA's new source performance
standards (NSPS) for primary aluminum
reduction plants, 40 CFR 60.190 et seq.

The application of NSPS to sources is
outside the scope of this rulemaking,
which deals only with the State’s plan
for designated facilities under section

111(d). EPA therefore proposes to take
no action on 401 KAR 61:165, Section 1,
Paragraph (2). Interested persons should
note, however, that EPA’s approval 6f"
Kentucky's 111(d) plan would not
exempt sources from compliance with
any applicable NSPS requirements.

* 401 KAR 61:165, section 2
(Definitions) was revised to delete the
definition of “wet scrubbing plant.”
Since the State has renamed such plants
as “primary aluminum reduction plants
other than dry scrubbing plants,” and
there are only two types of primary
aluminum reduetion plants in the State,
this definition is no longer needed.

* The wording of sections 3, 4, 5, and
6 of 401 KAR 61:165 was also revised.
Every time the words "wet scrubbing
plant primary control system" appeared,
they were replaced with "primary
aluminum reduction plant other than a
dry scrubbing plant." This change was
made because the definition of “wet
scrubbing plant” has been deleted. The
changes are approvable because there
are only two existing primary aluminum
reduction plants in the State, National
Southwire and one which uses dry
scrubbing technology.

¢ 401 KAR 61:185, section 7 (Test
Methods and Procedures) was revised to
clarify that a dry scrubbing plant is
being addressed by the rule.

* Section 4 of 401 KAR 61:165
(Standard for Fluoride) was revised to
change the gaseous fluoride emission
limit (that applies to NSA) from 1.0
pounds per ton of aluminum produced
(Ib/ton Al) to 290 pounds per hour (ib/
hr). This new limit corresponds to 13.18
Ib/ton Al, which is thirteen times the
original limit. Approval of this new limit
would allow the release of an additional
1,174 tons of gaseous fluorides per year
into the atmosphere. NSA has shown
through economic figures and ambient
data that this new limit is approvable.
Under § 111(d) of the Clean Air Act and
40 CFR Part 80, states are given
substantial flexibility in developing
plans for existing primary aluminum
plants, and are permitted to relax limits
if the new limits are justified by
economig, technical or other related
criteria.

National Southwire submitted data to
show that, aside from running the
scrubbers, they are spending $14.25/ton
Al per year to control fluoride
emissions. This cost figure exceeds the
expected control costs in EPA's
guideline document (EPA 450/2-78-
048b) by $9.25/ton Al per year. The
operation of the scrubbers would cost
NSA an additional $10.48/ton Al per
year.

Since without the scrubbers, NSA is
already spending over and above what

is expected for controlling total fluoride
emissions, the new limit of 280 1b/hr is
reasonable, The existing system
(multicyclones and ESPs) without the
scrubbers will continue to provide
substantial fluoride removal.

NSA submitted monitorng data to
show that ambient gaseous fluoride
concentrations would not increase as a
result of the new emission limit.
Dispersion modeling was also petformed
for the plant to show that ambient
concentrations will not exceed certain
welfare-related threshold
concentrations. Although section 111(d)
of the Clean Air Act does not establish
any ambient standards, this modeling
does provide an indication of the
insignificant environmental effects of
this 111(d) plan revision.

* 40 KAR 81:165, section 4, was also
revised to specify a minimum stack
height for NSA's primary control system.
This height of 400 feet was included in
the regulation solely to ensure that NSA
will not use a lower stack.

All of the above changes to 401 KAR
61:165 are approvable as revisions to the
Kentucky 111(d) plan except for the
“modification’" provisions of section 1,
paragraph (2).

Further details describing the
economic and technical justification of
this 111(d) plan revision are contained in
the technical support document, which
is available for public inspection at
EPA's Regional Office in Atlanta,
Georgia.

Proposed Action

EPA is proposing to approve
Kentucky's 111(d) plan revision for
primary aluminum plants which was
submitted on April 3, 1986, except for
the revision to 401 KAR 61:165, section 1,
on which EPA is proposing to take no
action,

All interested persons are invited to
submit written comments on the
proposed actions. After reviewing all
comments submitted, the Administrator
of U.S. EPA will publish the Agency's
final action in the Federal Register.

Under 5 U.S.C. 605(b), the
Administrator has certified that 111(d)
approvals do not have a significant
economic impact on a substantial
number of small entities. (See 46 FR
8709.)

Under Executive Order 12291, today's
action is not “Major." It has been
submitted to the Office of Management
and Budget (OMB) for review.

List of Subjects in 40 CFR Part 62

Air pollution control, Fluoride,
Aluminum.

Authority: 42 U.S.C. 7401-7642.




Federal Register / Vol.

51, Ne. 231 / Tuesday, December 2, 1986 / Proposed Rules’

43397 '

Dated: June 23, 1986.
Jack E. Ravan,
Regional Administrator.
|[FR Doc. 86-27029 Filed 12-1-86; 8:45 am|
BILLING CODE 8560-50-M

40 CFR Part 799
|OPTS-42082A; FRL-3121-8]

Toxic Substances; 1,1~
Dichloroethylene; Proposed Test Rule;
Extension of Comment Period

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Proposed rule; extension of
commen! period.

summARY: EPA is extending the
comment period for the proposed rule on
1.1-dichloreethylene published in the
Federal Register of August 12, 1986. The
extension responds to a request by the
Chemical Manufacturers Association
(CMA) for additional time for comment.
DATES: Written comments on the
proposed rule should be submitted on or
before January 15, 1987. Requests to
make oral comments at a public meeting
have already been submitted to the
Agency, and a meeting will be held on
February 12, 1987.

ADDRESS: Submit written comments,
identified by the document control
number [OPTS-42082A], in triplicate to:
TSCA Public Information Office (TS-
793), Office of Pesticides and Toxic
Substances, Environmental Protection
Agency, Rm. NE-G004, 401 M St. SW.,
Washington, DC 20460. .

The public record supporting this
action is available for inspection in Rm.
NE-G004 at the above address from 8
a.m. to 4 p.m,, Monday through Friday,
except legal holidays.

The meeting will be held at EPA
headquarters, 401 M St., SW.,
Washington, DC in Rm. NE-103 from 14
p.m.

FOR FURTHER INFORMATION CONTACT:
Edward A. Klein, Director, TSCA
Assistance Office (TS-799), Office of
T'oxic Substances, Rm. E-543, 401 M St.
SW., Washington, DC 20460, Phone:
(202) 5541404,

SUPPLEMENTARY INFORMATION: EPA
issued a proposed rule on 1,1-
dichloroethylene, published in the
Federal Register of August 12, 1986 (51
FR 28840). CMA has requested a 90-day
extension of the comment period
because of the large amount of existing
loxicity data to review. The Agency has
agreed to this request and extends the
end of the comment period from October
14,1986, to January 15, 1987. A public
meeting will be held on February 12,

1987; active participation will be limited
to those persons who arrange to present
comments and to designated EPA
participants.

Authority: 15 U.S.C. 2603.

Dated: November 21, 1986.
Charles L. Elkins,
Director, Office of Toxic Substances.
[FR Doc. 86-27034 Filed 12-1-86; 8:45 am]
BILLING CODE 6560-50-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 222

Public Meeting on Proposed
Regulations Governing Approaching
Humpback Whales in Hawailan Waters

AGENCY: National Marine Fisheries
Service (NMFS), NOAA, Commerce.

ACTION: Announcement of public
hearing.

SUMMARY: On November 24, 1986 (51 FR
42271) the NMFS published a proposed
rule that would establish a distance
limit for approaching humpback whales
in Hawaiian waters. The purpose of this
notice is to announce the location of the
public hearing referenced in the
proposed rule.

DATE: The hearing will be held at 7:00
p.m. Monday, December 15, 1986.

ADDRAESS: The hearing will be held at the
Lahaina Civic Center, 1840 Honoapiilani
Hwy, Lahaina, Maui, Hawaii.

FOR FURTHER INFORMATION CORTACT:
Eugene T. Nitta, Western Pacific
Program Office, Southwest Region,
National Marine Fisheries Service, P.O.
3830, Honolulu, HI 96812, Telephone
(808/955-8831), or James H. Lecky,
Southwest Region, National Marine
Fisheries Service, 300 South Ferry Street,
Terminal Island, CA 90731, Telephone
(213/514-6198). Copies of the proposed
rule and environmental assessment are
available from these offices.

SUPPLEMENTARY INFORMATION: The
purpose of the public hearing is to
obtain public comments on the proposed
rule (51 FR 42271, November 24, 19886).
The proposed rule would not allow
vessels or people to approach closer
than 100 yards to a humpback whale or
aircraft to approach humpback whales
closer than 1000 feet. The rule is being
proposed to reduce the level of
disturbance experienced by humpback
whales while on their calving and
mating grounds in Hawaii. The public
comment period for the proposed rule
ends on December 24, 1986. Written

comments may be submitted to E.C.
Fullerton, Regional Director, Southwest
Region, National Marine Fisheries
Service, 300 South Ferry Street,
Terminal Island, CA 90731 through that
date. '

Dated: November 26, 1986,
James E. Douglas, Jr.
Deputy Assistant Administrator for Fisheries,
National Marine Fisheries Service.
[FR Doc. 86-27081 Filed 12-1-86; 8:45 am|
BILLING CODE 3510-22-M

50 CFR Parts 611, 672, and 675
[Docket No. 61113-6213]

Foreign Fishing, Groundfish of the Gulf
of Alaska, Groundfish of the Bering
Sea and Aleutian Islands

AGENCY: National Marine Fisheries
Service (NMFS), NOAA, Commerce.
AcTION: Notice of proposed 1987 initial
specifications for groundfish; request for
comments.

SUMMARY: NOAA proposes 1987 initial
apportionments of optimum yields for
each category of groundfish in the Gulf
of Alaska, and initial specifications of
total allowable catches and initial
apportionments for each category of
groundfish in the Bering Sea and
Aleutian Islands Area. This action is
necessary to provide the public with the
Secretary of Commerce's [Secretary)
preliminary determination of the initial
apportionments, and to obtain public
comment on the appropriateness of
those apportionments. On the basis of
comments received, and after
consultation with the North Pacific
Fishery Management Council (Council),
the Secretary will make 1987 initial
apportionments providing for proper and
full utilization of the groundfish
resources.

DATE: Comments are invited until
January 2, 1987.

ADDRESS: Comments should be sent to
Robert W. McVey, Director, National
Marine Figheries Service, P.O. Box 1668,
Juneau, Alaska 99802.

FOR FURTHER INFORMATION CONTACT:
William L. Robinson (Chief Fisheries
Management Division, NMFS, 807-586—
7229).

SUPPLEMENTARY INFORMATION:

Background

Optimum yields (OYs) for groundfish
species in the Gulf of Alaska are
established by the Fishery Management
Plan (FMP) for Groundfish of the Gulf of
Alaska. This FPMP was developed under
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the Magnuson Fishery Conservationand
Management Act (Magnuson Act) and is
implemented by rules appearing at 50
CFR 611.92 and Part 672. Total
Allowable Catches (TACs) in the Bering
Sea and Aleutian Islands Area are
established for groundfish species by
the EMP for the Bering Sea and Aleutian
Islands Area. This FMP was also
developed under the Magnuson Act and
is implemented by rules appearing at 50
CFR 611.93 and Parl 675. The sum of the
TACs for all species must fall within the
established OY range for these species
of 1.4-2.0 million metric tons (mt).

The OYs and TACs are apportioned
initially among domestic annual
processing (DAP), joint venture
processing (JVP), reserves, and total
allowabie level of foreign fishing
(TALFF) for each species under §§611.92
and 672.20(a){2) for the Guif of Alaska
and under §8§ 611.93 and 675.20 {a){4)
and (5) for the Bering Sea and Aleutian
Islands Ara. DAP amounts are intended
for harvest by U.S. fishermen for
delivery and sale to U.S. processors. [VP
amounts are intended for joint ventures
in which U.S. lishermen deliver their
calches to foreign processors at sea, The
reserves for the Gulf of Alaska are 20
percent of the OY for each species
calegory. These amounts are set aside
for possible reapportionment to DAP,
and/or to JVP if the initial
appoertionmenls prove inadequate, The
reserve for the Bering Sea and Aleutian
Islands Area is a single, nonspecific
amount, equal to the sum of 15 percent
of the TAC for each species category.
This reserve may also be reapportioned
to DAP and/or to JVP. Reserves which
are not reapportioned to BAP or JVP
may be reapportioned to TALFF at any
time during the year.

Under §§ 611.92, 611.93, 672.20(a), and
675.20(a){4) the initial amounts of DAP
and JVP will be determined each year
by the Director, Alaska Region, NMFS
(Regional Director). The DAP and JVP
amounts must equal the actual DAP and
JVP of the previous year plus any
additional amounts the Regional
Diréctor projects will be used by the
U.5. fishing industry during the coming
fishing year, not to exceed the OY.

These additional amounts will reflect as
accurately as possible the projected
increases in U.S. processing and
harvesting capacity and the extent to
which U.S. processing and harvesting
will occur during the coming year. These
projections will be based upon the latest
reliable information that is available,
including industry surveys, market data,
and stated intentions by representatives
far the U.S. fishing industry.

The Council reviewed preliminary
information about the status of stocks in
both management areas. This
information was presented to the
Council and its Advisory Panel and
Scientific and Statistical Commitiee by
the Council's Plan Teams during the
September 24-26, 1986, Council meeting.

Gulf of Alaska

The apportionments of the OYs
proposed in Table 1 are inconsistent
with the OYs currently in the FMP, The
apportionments proposed here are
based on the target quotas (TQs) for
each species category recommended by
the Council for the 1987 fishing year.
TQs is a new term, synonymous with
TACs in the Bering Sea and Aleutian
Islands FMP, proposed by the Council as
part of its Gulf of Alaska FMP
Amendment 15. The Council approved
Amendment 15 al its September 24-27,
1986 meeting for submission to the
Secretary for review under Section 304
of the Magnuson Act. Amendment 15
would replace the OY specification for
each groundfish species category with a
single multi-species OY range (116,000~
800,000 mt) with TQs for each individual
species category. The sum of the species
TQs must fall within the OY range. The
purpose of the amendment is to allow
the Council and the Secretary to adjust
the harvests of each species category
annually, without FMP amendment,
consistent with the most recent
scientific information on the status of
groundfish stocks as adjusted to take
into account socioceconomic factors. For
consistency, the reserves shown in
Table 1 are calculated from the TQ
amounts rather than the OYs as
required by current regulations.

The Secretary is publishing the TQs
and their apportionments among DAP,

JVP, TALFF, and reserves al this time to
be consistent with the Council's
proposed target quotas that it has
adopted at its September meeting and
which it has submitted to the public for
comment. To publish apportionments on
the basis of 1986 OYs would provide
wrong and therefore misleading
information to the public, which would
only result in confusion. However, by
doing so the Secretary is not endorsing
or in any way giving preliminary
approval of this part of Amendmenta 15.

The amounts of DAP and JVP shown
in Table 1 reflects amounts proposed to
be adopted by the Council and which
the Council has also submitted to the
public for review and comment. The
Council has proposed zero (0) TALFF for
the Gulf of Alaska because (1) certain
species are expected to be fully utilized
by U.S. fishermen, (2) the TQs for some
species are reduced to restrict bycatches
of Pacific halibut, or (3) the depressed
condition of certain stocks requires
harvesting at less than the
recommended Acceptable Biclogical
Catch (ABC] level. The reserve for
certain species is recommended to be
zero (0) to reflect that those species are
fully utilized by domestic (DAP)
fishermen and that all reserves for those
species should be released at the
beginning of the fishing year.

The JVP apportionments in Table 1
are also zero (0) for certain species
categories reflecting full utilization of
these stocks by DAP fisheries. For JVP
harvests of other groundfish species to
occur, however, small amounts of these
species must be provided for bycatch. In
1968, the Secretary provided prohibited
species catch limits (PSCs) for JVP
fisheries of 235 metric tons (mt) for
Pacific Ocean perch and 50 mt for
rockfish by emergency rule (51 FR 17632,
May 14, 1986). Amendment 15 will
similarly provide the Secretary with
authority to establish annual PSCs for
JVP and TALFF fisheries in amounts
necessary to provide a bycatch in target
fisheries for other groundfish species.
Comments are inviled on the
appropriate amounts that might be
needed for bycatches.
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TABLE 1.—PRELIMINARY ABCS, TQs, DAPs, JVPs, AND TALFFS OF GROUNDFISH (METRIC TONS) FOR THE WESTERN/
CENTRAL (W/C), WESTERN (W), CENTRAL (C), AND EASTERN (E) REGULATORY AREAS AND IN THE WEST YAKUTAT
(W/YK), SOUTHEAST QUTSIDE (SEOQ), EAST YAKUTAT (E/YK), AND CENTRAL SOUTHEAST OuTsIDE (CSEO)

DISTRICTS, AND IN ALL OF THE GULF OF ALASKA (G-W)

oAl & 1987
pecies
ABC TQ Reserve DAP JVP TALFF
Pollock:
w/C 100,000 97,000 97,000 19,400 28,000 49,600 0
B 16,600 16,600 16,600 3,320 1,841 11,439 0
Pacific cod:
Wi 29,951 33,750 29,951 5,990 23,817 144 0
[ 628 33,049 70,000 33,049 6,610 24,826 1,613 0
B 12,000 21,250 12,000 2,400 9,600 0 0
Flounders:
W.. 5,360 54,400 6,900 1,380 5,448 72 0
C:: 5,000 244,800 22,500 4,500 16,740 1,260 0
Es 4,020 40,800 600 120 480 0 0
Pacific ocean perch:
W Lo 1,316 2,800 1,316 0 1,316 0 0
Ciiea 1,511 3,300 1,511 0 1,511 0 0
E 875 4,400 875 0 875 0 0
Sablefish:
Wit 2,850 3,800 3,800 (4] 3,800 0 0
C. 6,150 8,200 8,200 0| 8,200 0 0
W/Yk 2,550 3,400 3,400 0 3,400 0 0
|7 { LS S D el S L et T 1,104 24,600 24,600 0 24,600 0 0
SEO 2,346
Atka mackerel;
| ASRRRTIROSY 1 g TILLY WIS MO T S 4,678 0 250 50 100 100 0
C 500 0 250 50 100 100 0
Eside 100 0 100 20 40 40 0
Other Rockfish:
CSEO 600 €00 600 0 600 0 0
G-W.. 4,400 2,100 2,100 0 2,100 0 0
Thormyhead:
5 'S-W 3,750 3,750 3,750 750 1,500 1,500 0
quid:
G-W.. 5,000 5,000 5,000 1,000 2,000 2,000 0
Other Species:
G-W 12,186 12,718 2,544 5,087 5,087 0
Total 267,070 48,134 145,981 72,955 0
Predicted Halibut:
Catch: 3 5,666 mt
Mortality: 3 2,933 mt
Proposed 1987 Halibut PSC Mortaiity
Limit: 2,000 mt.

! The Reserves equal 20 percent of the TQ.
# Southeast Outside and

ast Yakutat Areas are combined.

% Given the above groundfish harvests and apportionments.

The Council's Gulf of Alaska Plan
Team's stock status report and 1987
recommendations are summarized as
follows:

Pollock—The biomass dropped to
470,000 mt in 1988, the lowest value
since the hydroacoustic surveys began
In 1981, An increasing trend in biomass
Is projected for the next several years
primarily due to a strong 1984 year
class, The Plan Team recommended an
ABC for the Western/Central Area of
77,000 mt to 97,000 mt using a 14 percent
exploitation rate on a projected biomass
of 550,000 mt to 690,000 mt. The Council
may also recommend a TQ of 50,000 mt
in the area outside of Shelikof Strait

between February 15 and April 15, as
occurred in 1986, to encourage an
exploratory fishery for pollock stocks
that do not spawn in Shelikof Strait. No
change is recommended for the Eastern
Area where the recommended harvest
remains 16,600 mt.

Pacific cod—The ABC is estimated to
be at the MSY value of 125,000 mt. In
previous years, the OY has been set low
to reduce catches of Pacific halibut. The
recommended distribution of the 1978
ABC among the Western, Central, and
Eastern areas is 33,750 mt, 70,000 mt,
and 21,250 mt, respectively.

Flounder—The ABC is estimated to be

340,000 mt with a distribution of 54,400

mt to the Western Area, 244,800 mt to
the Central Area, and 40,800 mt to the
Eastern Area. The stocks are in good
condition due to high biomass and
relatively low exploitation rates. In
previous years, the OY has been
significantly reduced to limit catches of
Pacific halibut.

Pacific ocean perch—The condition of

Pacific ocean perch remains depressed.

The TQ should be set no higher than the

1986 QY level of 3,702 mt to continue
rebuilding.
Sablefish—The Plan Team

recommended an ABC of 25,000 mt. The

Council's Scientific and Statistical
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Committee (SSC) recommended an ABC
range of 20,000 mt to 25,000 mt. The
distzibution of the ABC among the
Regulatory areas should not differ
greatly from the 1986 distribution.

Atka mackerel—The Atka mackerel
stock continues to decline. The Plan
Team recommended that the ABC be set
to allow only for bycatches in other
fisheries. The SSC recommended the
ABC be set at zero (0) consistent with
the Council’s definition of ABC.

Other Rockfish—Because of the
extreme longevity of many rockfish
species and the decline of catches in
somie areas, the MSY is assumed to be
low. Although o estimate of ABC was
available, the Plan Team recommended
that harvests should not exceed 600 mt
for the Central Southeast Outside Area
and 2,100 mt for the remainder of the
Gulf of Alaska.

Thornyhead rockfish—Although the
Plan Team was unable to determine an
ABC for this species, relative abundance
has declined 53 percent since 1980. The
Team recommended & harvest at the
current 3,750 mt which will keep the
exploitation rate below 5 percent.

Squid—No information is available to
warrant changing the status of squid.

Other species—FMP procedures
define that OYs for this group be set at 5
percent of the sum of OYs established
for the other species categories.

Section 672.20(e) of the regulations
provides a framework procedure for
specifying PSC limits for Pacific halibut.
Although the Council is not proposing
specific Pacific halibut PSC limits for
any specific fishery or class of vessel for
1987, it has expressed its intent that the
total Pacific halibut bycatch mortality
for all commercial groundfish fisheries
conducted in the Gulf of Alaska not
exceed an estimated 2,000 mt. Because
the sum of the propesed TQs for all
species calegories and the
apportionments shown in Table 1 are
estimated to result in a total Pacific
halibut mortality of 2,933 mt, the Council
might adjust the TQs and
apportionments for certain species,
particularly Pacific cod and founders, to
result in a total estimated mortality of
Pacific halibut of approximately 2,000
mt.

Bering Sea and Aleutian Islands Area

The Council will consider the changes
in TACs and appertionments of TACs
shown in Table 2 at its December, 1986
meeting. These amounts are subject to
adjustment by the Regional Director
following consultation with the Council
prior to his making a final determination
of the initial 1987 TACs and
apportionments,

TABLE. 2. —PRELIMINARY TACS AND APPORTIONMENTS (MT). OF GROUNDFISH IN
1887 FOR THE BERING SEA (BS) AND THE ALEUTIAN ISLANDS (Al) AREA.

Species il Ly DAP JVP DAH® | TALFF»
Pollock:
BS:o IR L 1,100,000 835,000 | 101,755 750,000 851,755 83,245
U Sl s el 100,000 85,000 5,500 33,804 39,304 45,696
POP:*
B s e 3,000 2,550 2,550 0 2,550 0
11,900 10,115 10,115 0 10,115 0
550 467 467 0 467 0
1,900 1,615 1,615 0 1,615 0
Sablefish:
B it 5,000 4,250 4,250 0 4,250 0
Al S 5,000 4,250 4,250 0 4,250 0
Pacific cod:
BSAl %o = Aol 265,000 225,250 33,484 50,830 84314 | 140,938
Yellowlin sole:
BSAV oo T 187,000 158,950 60 144,300 144,360 14,590
Greenland turbots:
BSALEsE s 5,500 4675 4,675 0 4675 0
Arrowtooth flounder:
BSAl s i 33,400 28,390 50 1.667 1,717 26,673
Other flatfish:®
BOAY e n sy 159,700 135,745 7,247 98,850 106,037 29,648
Rock sole
BSAL.....sseiierrrees 70,500 59,925 3,199 43,638 46,847 13,088
Other flatfish:®
BSABS Stk 89,200 75,820 4,049 55,212 59,261 16,559
Atka mackersk;
BSAMLea Sl 30,800 26,180 10 26,170 26,180 0
Squid:
BSAL: coisiicmsimmis 10,000 8,500 0 100 100 8,400
Other Species:
2o Ve R | 36,700 31,195 295 7,000 7,295 23,900
1,955,450 | 1,662,132 | 176,324 | 1,112,721 | 1,289,045 | 373,087

! Initial TAC=0.85 X TAC; Initial Reserve—=293,318 mt.

2 DAH=DAP+JVP,

¥ TALFF =Initial TAC DAH.

* POP refers to the Pacific

“Roekiish'.
5 Includes Rock sols.
8 Without Rock sole.

Several of the TACs proposed in

Table 2 are expected to change as a
result of additional analysis of
biclogical stock status provided by the
Council's Plan Team at the December

Council meeting. The most likely
changes anticipated at this time in

metric tons are as follows:

Poltock ..o 1,200,000
Pacitic Ocean.... - BS 3,800
Parch Al 10,800
Pacific cod......... . BSAI 404,000
Greenland turbot ... . BSAI 16,500-30,000

Ocean Perch complex, and the other rockfish species comprise

The Bering Sea and Aleutian Islands
Area Plan Team's resource assessment
and 1986 recommendations are
summarized as follows:

Pollock—The equilibrium yield (EY)
equals 1.1 million mt in the Bering Sea
and 100,000 mt in the Aleutian Islands.
Ecosystem modeling shows a
sustainable catch of 1.1 million mt, and
pollock abundance may have passed the
low point of a down cycle by 1987. Since
the status of stock analysis shows that

overall pollock abundance is still

relatively high, the Plan Team
recommended that the TACs be set

Table 2 shows zero (0] JVP and
TALFF for several species categories
where DAP or DAH equals the TAC.
The Council is expected to recommend
minimal amounts of each species
category for either or both JVP or TALFF
to allow for bycatches in target fisheries
for other groundfish species.

equal to the EYs.

Pacific cod—Pacific cod was at a
historic high level of abundance in 1984,
and is projected to be still relatively
high in abundance. The ABC for 1987 15
projected to be 265,000 mt. The
recommended TAC is the same to take
maximum advantage of the 1977 year
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class while protecting subsequent
weaker year classes. However, more
recent analysis by the Plan Team now
indicates that the Pacific cod stock may
be sustained by three relatively strong
year classes and the TAC could be as
high as 404,000 mt.

Yellowfin sole.—Yellowfin sole is at a
relatively high level of abundance and
catch levels can be set equal to EY
(187,000 mt). or higher.

Turbot—One of the two species
(Greenland turbot) in the group has been
declining in abundance. An intensive
fishery for Greenland turbot is not
desirable. The Plan Team, in the
absence of any indications of significant
recruitment, recommended that the ABC
for Greenland turbot be set at 5,500 mt
to slow down the population decline.
Further analysis by the Plan Team,
however, may result in an upward
revision to between 16,500 and 30,000
mt. The arrowtooth flounder component
of the turbot complex is in excellent
condition and the TAC can be set equal
to the EY (33,400 mt).

Other flatfish—The other flatfish
category is still relutively high in
abundance. This group can be exploited
at the EY level of 159,700 mt. The rock
sole component should be separated out
for management because it is becoming
the subject of directed fishing. The
recommended TAC for rock sole is
70,500 mt while the remainder of the
flatfish complex is, therefore, 89,200 mt.

Pacific ccean perch—The stocks in
both the Bering Sea and Aleutians have
remained stable but low for many years.
Although the stocks have in the past
been substantially higher in abundance,
there are doubts whether the stock
biomass could be rebuilt to those levels
even if catch levels are set lower than
EY. Therefore, the Plan Team
recommended that TACs should be set
at EY, or 3,000 mt in the Bering Sea and
11,900 mt in the Aleutian Islands.

Other rockfish—The other rockfish
group is relatively stable in abundance.
The Plan Team recommended the TAC
be set equal to EY in the Bering Sea (550
m:; and in the Aleutian Islands (1,900
mt).

Sablefish—Sablefish stocks are
continuing to recover from the low
abundance levels during 1977-80. The
Plan Team recommended that TAC be
set equal to the EY level of 5,000 mt in
both the Bering Sea and Aleutian
Islands areas.

Atka mackerel—Abundance of Atka
mackerel is declining rapidly as strong
year classes pass through the fishery.
The Plan Team recommends that TAC
equal EY, or 30,800 mt, the same as in
1986.

Squid—The 1987 TAC for squid is
conservatively recommended to be
10,000 mt, since the resource is believed
to be large.

Other groundfish—The other
groundfish group may be epxloited at
the estimated EY level of 36,700 mt,

Any additional information on the
actual plans for harvesting and
processing U.S.-caught groundfish will
be considered by the Secretary when
making his final determination on the
initial 1987 apportionments of OYs in
the Gulf of Alaska and the initial 1987
TACs and their apportionments in the
Bering Sea and Aleutian Islands Area.

Other matters

This action is taken under the
authority of §§ 611.92(c), 611.93(b),
672.20, and 675.20 and complies with
Executive Order 12291.

List of Subjects
50 CFR Part 611
Fisheries, Foreign relations.
50 CFR Parts 672 and 675
Fisheries.
Dated: November 26, 1986.

Carmen J. Blondin

Deputy Assistant Administrator For Fisheries
Resource Management, National Marine
Fisheries Service.

[FR Doc. 86-72077 Filed 11-26-86; 4:13 pm]
BILLING CODE 3510-22-M

50 CFR Part 675

Groundfish of the Bering Sea and
Aleutian Isiands

AGENCY: National Marine Fisheries
Service (NMFS), NOAA, Commerce.
ACTION: Notice of availability of an
amendment to a fishery management
plan and request for comments.

SUMMARY: NOAA issues notice that the
North Pacific Fishery Management
Council (Council) has submitted
Amendment 10 to the Fishery
Management Plan for Groundfish of the
Bering Sea and Aleutian Islands for
review by the Secretary of Commerce

(Secretary), and is requesting comments
from the public. Copies of the plan
amendment may be obtained from the
Council at the address below.

DATE: Comments on the plan
amendment should be submitted on or
before January 22, 1987,

ADDRESS: All comments should be sent
to Robert McVey, Director, Alaska
Region, NMFS, P.O. Box 1668, Juneau,
Alaska 99802.

Copies of the amendment and the
environmental asessment/regulatory
impact review/initial regulatory
flexibility analysis (EA/RIR/IRFA) are
available upon request from the North
Pacific Fishery Management Council,
P.O. Box 103136, Anchorage, AK 99510.

FOR FURTHER INFORMATION CONTACT:
Jay Ginter (Fishery Biologist, National
Marine Fisheries Service, Alaska
Region), 907-586-7230.

SUPPLEMENTARY INFORMATION: The
Magnuson Fishery Conservation and
Management Act, as amended (16 U.S.C.
1801 et seq.) requires that each fishery
management council submit any fishery
management plan or plan amendment it
prepares to the Secretary for review and
approval or disapproval. This act also
requires that the Secretary, upon
reviewing the plan or amendment, must
immediately publish a notice that the
plan or amendment is available for
public review and comment. The
Secretary will consider the public
comments in determining whether to
approve the plan or amendment.

Amendment 10 proposes: (1) To
establish bycatch restrictions for U.S.
trawl fishermen in the Eastern Bering
Sea; (2) to revise the catch reporting
requirements for at-sea processing
vessels; (3) to authorize inseason
reapportionment among domestic
fishermen; and (4) to establish authority
to make inseason adjustments to catch
quotas and bycatch restrictions.

Regulations proposed by the Council
and based on this plan amendment are
scheduled to be published within 15
days.
(16 U.S.C. 1801 et seq.)

Dated: November 26, 1986.
Richard B. Roe,

Director, Office of Fisheries Management,
National Marine Fisheries Service.

[FR Doc. 86-27076 Filed 11-26-86; 4:16 pm)
BILLING CODE 3510-22-M
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ARMS CONTROL AND DISARMAMENT
AGENCY

Performance Review Board;
Membership

AGENCY: U.S. Arms Control and
Disarmament Agency.

AcTiOoN: Notice of membership of
Performance Review Board.

SUMMARY: In accordance with 5 U.S.C.
4314(c)(4), the U.S. Arms Control and
Disarmament Agency announces the
appointment of Performance Review
Board members.

EFFECTIVE DATE: December 5, 1986.

FOR FURTHER INFORMATION CONTACT:
Cathleen Lawrence, Director of
Personnel, U.S. Arms Control and
Disarmament Agency, Washington, DC
20451 (202) 647-2034.

The following are the names and
present titles of the individuals
appointed to the register from which
Performance Review Boards will be
established by the U.S. Arms Control
and Disarmament Agency. Each
individual will serve a one year
renewable term beginning on the
effective date of this notice. Specific
Performance Review Boards will be
established as needed from this register.

These appointments supersede those
in the announcement published at 50 FR
49085 on November 29, 1985.

Name and Title

David Emery—Deputy Director

Lewis Dunn—Assistant Director, Nuclear and
Weapons Control Bureau

Manfred Eimer—Assistant Director,
Verification and Intelligence Bureau

Lynn Hansen—Assistant Director,
Multilateral Affairs Bureau

Michael Mobbs—Assistant Director,
Strategic Programs Bureau

Michael Guhin—Counselor

William Montgomery—Administrative
Director

Thomas Graham, Jr.—General Counsel

Mary E. Hoinkes—Deputy General Counsel

Alison Fortier—Director, Office of
Congressional Affairs

Louis Nozenso—Deputy Assistant Director,
Strategic Programs Bureau
Norman Wulf—Deputy Assistant Director,
Nuclear and Weapons Control Bureau
William Staples—Executive Secretary
Victor Alessi—Division Chief, Strategic
Affairs Division, Strategic Programs Bureau
R. Lucas Fischer—Division Chief, Theatre
Affairs Division, Strategic Programs Bureau
Alfred Lieberman—Division Chief,
Operations and Analysis Division,
Verification and Intelligence Bureau
Joerg Menzel—Division Chief, Nuclear
Safeguards and Technology Division,
Nuclear and Weapons Control Bureau
Michael Rosenthal—Division Chief,
International Nuclear Affairs Division,
Nuclear and Weapons Control Bureau
Robert Summers—Division Chief,
Verification Division, Verification and
Intelligence Bureau

William J. Montgomery,

Administrative Director.

[FR Doc. 86-269872 Filed 12-1-86; 8:45 am]
BILLING CODE 6820-32-M

DEPARTMENT OF COMMERCE
International Trade Administration
[A-588-005]

High Power Microwave Amplifiers and
Components Thereof From Japan;
Final Results of Antidumping Duty
Administrative Review

AGENCY: International Trade
Administration, Import Administration,
Commerce.

ACTION: Notice of final results of
antidumping duty administrative review.

SUMMARY: On July 11, 1986, the
Department of Commerce published the
preliminary results of antidumping duty
administrative review and tentative
determination to revoke the
antidumping duty order on high power
microwave amplifiers and components
thereof from Japan. The review covers
one exporter of this merchandise to the
United States and the period July 1, 1983
through June 30, 1985. We gave
interested parties an opportunity to
submit oral or written comments on the
preliminary results and tentative
determination to revoke. At the request
of the petitioner we held a public
hearing on August 22, 1986. Based on our
review of the comments received, the
Department has determined not to
revoke the order.

EFFECTIVE DATE: December 2, 1986,

FOR FURTHER INFORMATION CONTACT:
Laurie A. Lucksinger or David P.
Mueller, Office of Compliance,
International Trade Administration, U.S.
Department of Commerce, Washington,
DC 20230; telephone: (202) 377-1130/
2923.

SUPPLEMENTARY INFORMATION:

Background

On July 11, 1986, the Department of
Commerce (“the Department”)
published in the Federal Register (51 FR
25226) the preliminary results of review
and tentative determination to revoke
the antidumping duty order on high
power microwave amplifiers and
components thereof from Japan (47 FR
31413, July 20, 1982). The Department
has now completed its review and
determined not to revoke the order.

Scope of the Review

Imports covered by the review are
shipments of Japanese high power
microwave amplifiers and components
thereof. High power microwave
amplifiers are radio-frequency power
amplifier assemblies, and components
thereof, specifically designed for uplink
transmission in C, X, and Ku bands from
fixed earth stations to communications
satellites and having a power output of
one kilowatt or more. High power
microwave amplifiers may be imported
in subassembly form, as complete
amplifiers, or as components of higher
level assemblies (generally earth
stations). This merchandise is currently
classifiable under item 685.3277 of the
Tariff Schedules of the United States
Annotated.

The review covers the one known
exporter of Japanese high power
microwave amplifiers (“HPAs") and
components thereof to the United States,
NEC Corporation (“NEC"), and two
consecutive periods from July 1, 1983
through June 30, 1985. During the period
July 1, 1983 through June 30, 1984, NEC
shipped only components. NEC made no
shipments to the United States during
the period July 1, 1984 through June 30,
1985.

Analysis of Comments Received

We gave interested parties an
opportunity to submit oral or written
comments on the preliminary results
and tentative revocation. At the reques!
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of the petitioner, MCL, Inc., we held a
public hearing on August 22, 1986.
Comment 1: Petitioner questions
whether the Department's review of
HPA parts NEC sold to the United
States and tentative revocation of the
order as a result of such review truly
indicate that there is no likelihood of
resumption of sales at less than fair
value of the HPAs subject to the order.
Petitioner maintains that NEC must
prove to the Department that such sales
would not resume if the Department
were to revoke the order. A reduced
level of exports to the U.S. does not
justify finding no likelihood of
resumption of sales at less than fair
value, particularly since the
Department's analyses have covered
sales of spare parts, not the major HPA
systems on which the International
Trade Commission (*ITC") found injury
to the domestic industry and the
Department found sales at less than fair
value. MCL states that HPA systems
have a useful life of 10 to 15 years and
there have not been many
oppportunities for bids of these large
systems since the original investigation.
MCL suggests that since NEC has not
been able to price HPAs at less than fair
value it has not even bid on HPA
contracts. If the Department were to
revoke the order there is very little to
stop NEC from bidding at less than fair
value on the next round of sales. In
addition, the market is still similar to
that during the investigation in 1981.
NEC maintains that the Department
must only determine that there is no
likelihood of resumption of sales at less
than fair value when the Department
initiates a revocation. In this case, NEC
requested the revocation after proving
through three review periods that NEC
had not made any sales at less than fair
value. There is no requirement that NEC
bear the “burden of proof” as MCL
suggests. In addition, NEC submitted a
Proposed assurance letter. NEC also
notes that it has not left the U.S. market
ds a result of the order and that it has
made proposals at competitive and fair
value prices but did not win any bids.
NEC explains that it made the sales of
tomponents and spare parts which the
Department reviewed at negotiated
prices outside of a preexisting contract.
Department's Position: The
epartment's regulations permit the
fevocation of a firm from an
antidumping duty order if that firm
makes no sales at less than fair value to
the United States over a two-year
Period. The two-year'period of no sales
étless than fair value is-a minimum
Period. The Department can then decide

whether revocation of the order is
appropriate.

We note that there is a limited market
in the U.S. for the HPA systems and that
there may be several years between
sales of the systems. NEC has not made
any U.S. sales of entire HPA systems
since the original antidumping
investigation. Our reviews of NEC's
sales of pare parts and components are
not a sufficient indication of what NEC's
prices of complete systems to the United
States might be in the future. Because
there have been no sales by NEC of the
entire HPA systems, which are of much
greater sale value than the components,
we have decided that we lack
information to determine whether there
is no likelihood of resumption of sales of
complete systems at less than fair value.

Comment 2: MCL argues that the
Department should have additional
adjustments to the U.S. price in sales of
components in the period July 1, 1983
through June 30, 1984. Warehousing and
trade service costs as well as U.S.
import duties should be deducted from
the U.S. price.

Department’s Position: The sales
under consideration were made before
exportation to the United States and are
considered purchase price sales.
Warehousing and trade service costs
and U.S. import duties were not
included in the price of the merchandise,
so such deductions are not appropriate.

Comment 3: Petitioner asserts that the
Department should include the general,
selling, and administrative expenses of
NEC America ("NECAM") in its
constructed value calculation. In the
original antidumping investigation the
Department recognized the selling and
technical roles of NECAM in sales of the
subject merchandise to the United
States. MCL argues that since NECAM
arranges sales for NEC and handles the
sales, NCAM’s expenses should be
included in the Department's
constructed value calculations.

Department’s Position: As described
in our position to Comment 2, the sales
in this review were purchase price sales
and the terms of the sale were F.O.B,
Japan. We have not information which
indicates that NECAM incurred
expenses associated with these sales
and have therefore not included such
expenses in our calculations of
constructed value.

Petitioner made additional comments
on issues such as verification and the
adequacy of the revocation agreement
which were all related to our tentative
decision to revoke the order. These
comments are no longer relevant since
we have decided not to revoke the
order. ; :

Final Results of the Review

After review of the comments the
Department finds no dumping duties due
on sales of HPA components during the
review period. We have decided not to
revoke the antidumping duty order on
high power microwave amplifiers and
components thereof. We do not have
adequate information on NEC's sales to
the U.S, of high power microwave
amplifier systems since the original
antidumping investigation to indiate that
there is no likelihood that NEC will
make sales of the entire system at less
than fair value. Therefore, we determine
that a revocation of the order is not
appropriate.

The Department shall instruct the
Custams Service not to assess
antidumping duties on all appropriate
entries. Further, the Department shall
not require a cash deposit of estimated
antidumping duties, as provided for in
section 751(a)(1) of the Tariff Act, on
shipments of Japanese high power
microwave amplifiers and components
thereof entered, or withdrawn from
warehouse, for consumption on or after
the date of publication of this notice.

This administrative review and notice
are in accordance with section 751(a)(1)
of the Tariff Act (19 U.S.C. 1675(a)(1))
and § 353.53a of the Commerce
Regulations (19 CFR 353.53a (1986)).

Dated: November 25, 1986.
Gilbert B. Kaplan,

Deputy Assistant Secretary Import
Administration.

[FR Doc. 86-27090 Filed 12-1-86; 8:45 am|
BILLING CODE 3510-DS-M

[A-428-803]

Antidumping; Mirrors in Stock Sheet
and Lehr End Sizes From the Federal
Republic of Germany; Final
Determination of Sales at Less Than
Fair Value

AGENCY: International Trade
Administration, Import Administration,
Commerce.

ACTION: Notice.

SUMMARY: We have determined that
mirrors in stock sheet and lehr end sizes
from the Federal Republic of Germany
(FRG) are being, or are likely to be, sold
in the United States at less than fair
value, and have notified the U.S.
International Trade Commission (ITC)
of our determination. We have also
directed the U.S. Customs Service to

. continue to suspend liquidation of all
. entries of mirrors in stock sheet’and lehr

end:sizes from the FRG that are entered,
or withdrawn from warehouse, for
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consumption, on or after the date of
publication of this notice, and to require
a cash deposit or bond for each entry in
an amount equal to the estimated
dumping margin as described in the
“"Continuation of Suspension of
Liquidation’ section of this notice.
EFFECTIVE DATE: December 2, 1986.

FOR FURTHER INFORMATION CONTACT:
Francis Crowe (202-377-4087), or Mary
S. Clapp, (202-377-1769), Office of
Investigations, Import Administration,
International Trade Administration, U.S.
Department of Commerce, 14th Street
and Conslitution Avenue, NW.,
Washington, DC 20230.

SUPPLEMENTAL INFORMATION:

Final Determination

We have determined that mirrors in
stock sheet and lehr end sizes from the
FRG are being, or are likely to be, sold
in the United States at less than fair
value as provided in section 735 of the
Tariff Act of 1930, as amended (19
U.S.C. 1673d) (the Act). The weighted-
average margins are shown in the
“Continuation of Suspension of
Liquidation" section of this notice.

Case History

On April 1, 1986, we received a
petition in proper form filed by the
National Association of Mirror
Manufacturers, on behalf of the U.S.
industry producing mirrors in stock
sheet and lehr end sizes. In compliance
with the filing requirements of section
353.36 of the Commerce Regulations (19
CFR 353.36), the petition alleged that
imports of the subject merchandise from
the FRG are being, or are likely to be,
sold in the United States at less than fair
value within the meaning of section 731
of the Act, and that these imports
materially injure, or threaten material
injury to, a U.S. industry.

After reviewing the petition, we
determined that it contained sufficient
grounds upon which to initiate an
antidumping duty investigation. We
initiated the investigation on April 21,
1986 (51 FR 15934, April 29, 1986), and
notified the ITC of our action.

On May 16, 1988, the ITC found that
there is a reasonable indication that
imports of mirrors in stock sheet and
lehr end sizes from FRG are materially
injuring a U.S. industry (U.S. ITC Pub.
No. 1850; May, 1986).

On May 22, 1986, we presented
questionnaires to counsel for Flabeg
GmbH and Vereinigte Glaswerke GmbH
(Vegla) since we had information
indicating that they accounted for
virtually all of the exports to the United
States during the period of the
investigation. An extension of time in

which to respond was granted, and, on
July 11, 1986, we received a
questionnaire response from Flabeg.
Vegla did not respond. .

On September 8, 1986, we made an
affirmative preliminary determination
(September 12, 1986, 51 FR 32511). Our.
notice of preliminary determination
provided interested parties with an
opportunity to submit views orally or.in
writing. We held a public hearing on
October 28, 1986.

Scope of Investigation

The products covered by this
investigation are unfinished glass
mirrors, made of any of the glass
described in TSUS items 541.11 through
544.41, 15 square feet or more in
reflecting area, which have not been
subjected to any finishing operation
such as bevelling, etching, edging, or-
framing, currently classifiable in the
Tariff Schedules of the United States
Annotated (TSUSA) under item 544.5400.

We made comparisons on virtually all
of the sales of the product during the
period of investigation, November 1,
1985 through April 30, 1986.

Fair Value Comparisons

To determine whether sales of the
subject merchandise in the United
States were made at less than fair value,
we compared the United States price
with the foreign market value. Since
Vegla did not respond, we based its
United States price and foreign market
value on the best information available
in-accordance with section 776(b) of the
Act.

United States Price

As provided for in section 772(b) of
the Act, we based Flabeg's United
States price on purchase price because
its mirrors were sold to unrelated
purchasers in the United States prior to
importation, We made deductions from
F.O.B, C.LF. or C.LF. duty paid prices,
as appropriate, for various discounts,
ocean freight, marine insurance, customs
duties, and foreign inland freight.

Since Vegla did not respond, we
based United States price on a sampling
of import statistics as the best
information otherwise available. These
statistics were refined to approximate
the unit value of the portion of the
reporting category that best reflects the
merchandise under investigation. We
used import data during a period lagged
two months from the period of
investigation to approximate sales
during that period based on knowledge
of the industry and delays in statistical
reporting.

Foreign Market Value

In accordance with séction
773(a)(1)(A) of the Act, we based
Flabeg's foreign market value on hame
markel prices since there were sufficient
sales in the home market, Petitioner
alleged that the home market sales were
at prices which represent less than the
cost of producing the mirrors overan
extended period of time and at prices
which would not permit the recovery of
all costs within a reasonable period of
time. We determined the cost of
production on the basis of the cost of
materials, fabrication and general
expenses. Our adjustments to Flabeg's
submitted cost of production were:

* The cullets used in the production
of the float glass which were recovered
from the float glass line were valued at
the cost of the materials replaced. The
remaining cullets which were used,
resulting from other manufacturing
processes, were valued-at the amount
charged to the float glass line.

* The financial depreciation between
the two production lines was adjusted to
the same proportion as the replacement
cost depreciation recorded in the cost
accounting records.

* General and administrative
expenses of the parent, Flachglas AG,
were allocated to Flabeg, because
Flabeg is owned by Flachglas.

We found that all sales by Flabeg
were at prices above the cost of
production and, therefore, used those
sales in our comparisons.

We made deductions; where
appropriate, from home market
delivered prices for various discounts
and inland freight. We made an
adjustment for differences in
circumstances of sale in accordence
with § 353.15 of our regulations for
differences in credit terms between the
two markets. We also adjusted for
differences in commissions between the
two markets or offset, where
appropriate, a commission given in one
market with selling expenses incurred in
the other market in accordance with
§ 353.15 of our regulations. We used
discounted sales in the home market for
comparison with sales in the United
States at comparable quantities in
accordance with § 353.14 of our
regulations. We made comparisons of
“such or similar” merchandise based on
considerations of grade, thickness, and
color of the particular mirrors involved.
Lastly, we deducted home market
packing costs and added U.S. packing
costs. ;

For Vegla, we based foreign marke!
value on the constructed value in the
petition.
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Pursuant to § 353.56 of Commerce's
regulations, we made currency
conversions at the rates certified by the
Federal Reserve Bank.

Verification

As provided in section 776{a) of the
Act, we venfied all information
provided by Flabeg by using standard
verificalion procedures, which included
on-site inspection of manufacturer's
facilities and examination of relevant
sales and financial records of the
company.

Petitioner's Comments

Petitioner’s Comment 1, Petitioner
argues that Flabeg and its parent
company, Flachglas, are related partiés
as defined in section 773(e)(3) of the Act.
As such, it argues that purchases of
glass by Flabeg from Flachglas represent
transfer prices belween separate
entities. It stales that the Department,
when it determines the cost of
production of mirrors, is required to
compare these transaction prices to
arms length, market prices to determine
whether the transactions occur at
prevailing commercial values. The
petitioner states further that Flabeg
failed to provide data regarding market
prices for float glass and the Department
failed to corroborate whether the
transfer prices for float glass are a
proper measure of the cost of the glass.
For these reasons, and because
petitioner asserts that the transfer prices
for float glass were below the market
price of float glass sold in Germany, it
states that the Department should use
the prices of float glass supplied in the
petition or the best information
otherwise available in its determination
of Flabeg's cost of production for
mirrors.

DOC Response. We disagree. Section
773(e) of the Act is applicable to
constructed value determinations of
fin’ﬂ‘ign market value and is not directly
applicable to the calculation of cost of
production pursuant to section 773(b).

In this case, Flachglas AG and Flabeg
operale as a single economic unit.
Flachglas owns 100 percent of Flabeg.
All costs and profits are ultimately
shared. Accordingly, “profit” on
Iransactions between the two is not an
actual cost incurred by the corporations
as a whole. Therefore, in valuing float
glass for purposes of our cost of
production calculation, we nsed
Flachglas' actual costs.

Petitioner’s Comment 2. Petitioner
dargues that plant overhead and :
depreciation costs should not be
arbitrarily allocated to two production
lines on a 50/50 basis but should be

allocated according to the actual
production of the lines.

DOC Response. For financial
depreciation, we have determined that
these costs should be allocated to the
two production lines in the same
proportion as the replacement cost
depreciation recorded in the cost
accounting records for the specific
production line. However, we have
continued to allocate certain plant
overhead costs on a 50/50 basis. These
costs include raw material batch mix
and quality control. The two production
lines operate constantly and therefore
would require about the same amount of
effort in these areas even though the
volume of production may be different.
Accordingly, we allocated the overhead
costs equally to the two production
lines.

Petitioner's Comment 3. Petitioner
states that, rather than assign an
internal or fixed price to waste glass,
such waste should be valued at the
market value of the scrap or at the cost
of the raw materials which it replaces.

DOC Response. We valued certain
waste glass at the cost of the raw
materials which it replaces. Refer to the
“Foreign Markel Value" section of the
notice for a discussion of this issue.

Petitioner's Comment 4. Petitioner
states thal any adjustment to foreign
market value under § 353.56(b) for
fluctuations in exchange rates is
inappropriate in the face of sustained,
rather than temporary, changes in the
value of the dollar versus the German
mark.

DOC Comment. We agree. An
analysis of the certified exchange rates
for the period of investigation showed
no evidence of temporary fluctuations
which would warrant the use of the
special rule contained in § 353.56(b).
Since Flabeg has not demonstrated that
it revised its prices to the United States
during the period of investigation, we
did not apply the special rule for
sustained exchange rate fluctuations.

Respondent's Comments

Respondent’s Comment 1. Flabeg
states that only “20 ton" shipments are
made to the United Stales. It argues that
because such 20 ton shipments allow for
certain savings over shipments of lesser
amounts, and that such cost savings are
reflected in lower prices for the 20 ton
“full-truck” shipments, the Department
should compare U.S. sales only to 20 ton
sales in the home market.

DOC Response. We agree. We
compared U.S. sales to sales made in the
home market at comparable quantities
pursuant to section 353.14 of our
regulations. §

Respondent’s Comment 2. Flabeg
argues that it incurs certain expenses for
sales to wholesalers in the home market
that are not incurred on sales to German
exporters who, as pre-wholesalers
(distributors), assume similar expenses
on sales to wholesalers in the United
States. Flabeg states that such expenses
in the home market, through both
related and unrelated sales agents, are
reflected in the amount of a commission
paid to unrelated sales agents in the
home market. It argues that the
Department should deduct the
commission expense on both related
and unrelated sales in the home market
when comparing those sales to U.S.
sales through German exporters to
account for the different levels of trade
in the two markets.

DOC Response. We have made no
level of trade adjustment. Flabeg did not
demonstrate that expenses incurred in
selling to wholesalers in the home
market would not have also been
incurred in sales to distributors. Flabeg
has neither shown differences in pricing
at different levels of trade in the home
market nor shown what the differences
in selling expenses would be for sales to
different levels.

Respondent’s Comment 3. Flabeg
requests that the scope of the
investigation be limited to unfinished
silvered mirrors 15 square feet or over,
not including other coated glass
products such as products treated with
chrome or copper. It states that the
petitioner has consistently referred to
silvered products. In addition, Flabeg
argues that non-silvered mirrors are not
the same “class or kind" as silvered
mirrors being produced in separate
production facilities and having
different end users than silvered
MiiTors.

DOC Response. We have not limited
the scope as requested by the
respondent. We have determined that
silvered mirrors and non-silvered
mirrors are the same “class or kind" of
merchandise, The only limitation
petitioner has placed on such mirrors is
the size limitation as noted in the
“Scope of Investigation" section of this
notice. Moreover, the applicable TSUS
numbers do not distinguish mirrors on
the basis of the chemical composition of
the backing.

Continuation of Suspension of
Liguidation

In accordance with section 733(d) of
the Act, we are directing the U.S.
Customs Service to continue to suspend
liquidation of all entries of mirrors in
stock sheet and lehr end sizes from the
FRG that are entered, or withdrawn
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from warehouse, for consumption, on or
after the date of publication of this
notice in the Federal Register. The U.S,
Customs Service shall require a cash
deposit or the posting of a bond equal to
the estimated weighted-average amount
by which the foreign market value of the
merchandise subject to this
investigation exceeds the United States
price as shown in the table below. This
suspension of liqguidation will remain in
effect until further notice.

o
ave
Manutacturer/producer/exporter m"m
percant:
age

Flabeg GImMbH .....cueirioresasrsnsonn 229
Vereinigte Glaswerke 18,19
All Others ... osbores 451
ITC Netification

In accordance with section 735(d) of
the Act, we will notify the ITC of our
determination. In addition, we are
making available to the ITC all
nonprivileged and nonproprietary
information relating to this
investigation. We will allow the ITC
access to all privileged and business
proprietary information in our files,
provided the ITC confirms that it will
not disclose such information, either
publicly or under an administrative
protective order, without the written
consent of the Deputy Assistant
Secretary for Import Administration.
The ITC will make its determination
whether these imports materially injure,
or threaten material injury to, a U.S.
industry within 45 days of publication of
this notice. If the ITC determines that
material injury or threat of material
injury does not exist, the proceeding will
be terminated and all securities posted
as a result of the suspension of
liquidation will be refunded or
cancelled.

However, if the ITC determines that
such injury does exist, we will issue an
antidumping duty order directing
Customs efficers to assess an
antidumping duty on mirrors in stock
sheet and lehr end sizes from the FRG
entered, or withdrawn from warehouse,
for consumption after the suspension of
liquidation, equal to the amount by
which the foreign market value exceeds
the United States price.

This determination is being published
pursuant to section 735(d) of the Act (19
U.S.C. 1673d(d)).

Paul Freedenberg,

Assistant Seecretary for Trade Administration.
November 24, 1988,

[FR Dac. 88-27085 Filed 12-1-86; 8:45 am]
BILLING CODE 3510-DS-M

[A-475-602)

Antidumping; Mirrors in Stock Sheet
and Lehr End Sizes From ltaly; Final
Determination of Sales at Less Than
Fair Value

AGENCY: International Trade
Administration, Import Administration,
Commerce.

ACTION: Notice.

SUMMARY: We have determined that
mirrors in stock sheet and lehr end sizes
from Italy are being, or are likely to be,
sold in the United States at less than fair
value, and have notified the U.S.
International Trade Commission (ITC)
of our determination. We have also
directed the U.S. Customs Service to
continue to suspend liguidation of all
entries of mirrors in stock sheet and lehr
end sizes from Italy that are entered, or
withdrawn from warehouse, for
consumption on or after the date of
publication of this notice, and to require
a cash deposit or bond for each entry in
an amount equal to the estimated
dumping margin as described in the
“Continuation of Suspension of
Liquidation" section of this notice.

EFFECTIVE DATE: December 2, 1986.

FOR FURTHER INFORMATION CONTACT:
William Kane or Charles Wilson, Office
of Investigations, Import Administration,
International Trade Administration, U.S.
Department of Commerce, 14th Street
and Constitution Avenue NW.,
Washington, DC 20230, telephone (202)
377-1766, or 377-5288.

SUPPLEMENTAL INFORMATION:
Final Determination

We have determined that mirrors in
stock sheet and lehr end sizes from Italy
are being, or are likely to be, sold in the
United States at less than fair value as
provided in section 735 of the Tariff Act
of 1930, as amended (18 U.S5.C. 1673d)
(the Act). The weighted-average margin
applicable to all exporters is 116,26
percent.

Case History

On April 1, 1986, we received a
petition in proper form filed by the
National Association of Mirror
Manufacturers in compliance with the
filing requirements of § 353.36 of the
Commerce Regulations (19 CFR 353.36).
The petition alleged that imports of the
subject merchandise from Italy are
being, or are likely to be, sold in the
United States at less than fair value
within the meaning of section 731 of the
Act, and that these imports are catsing
material injury, or threaten material '
injury, to a United States industry.

After reviewing the petition, we
determined that it contained sufficient
grounds upon which to initiate an
antidumping duty investigation. We
initiated the investigation on April 21,
1986 (51 FR 15936, April 29, 1986), and
notified the ITC of our action.

On May 13, 1988, the ITC found that
there is a reasonable indication that
imports of mirrors in stock sheet and
lehir end sizes from Italy are materially
injuring a U.S. industry (U.S. ITC Pub.
No. 1850, May 19886).

Om June 4, 1986, we delivered a
questionnaire to Societa Italiano Veltro,
SpA. (S.1.V.), Rome, llaly, believed fo be
the exporter of over eighty percent of
the subject merchandise to the United
States, requesting a response within
thirty days. No response to our
questionnaire was received. On July 14,
1986, we again requested the company
to respond, allowing until September 8,
1966, for a complete and accurate
response. On August 28, 1986, a telex
was received from S.I.V. providing only
information regarding the total volume
and value of their exports during the
peried of investigation.

On September 8, 1986, we issued an
affirmative preliminary determination
(51 FR 32508, September 12, 1986).

On September 25 and 30, 1986, counsel
for S.IV. requested a pastponement of
our final determination to permit the
company to respond te our
questionnaire. On October 7, 1986, we
denied this request. Since no party to
the proceeding requested a public
hearing, no such hearing was held.

Scope of Investigation

The products covered by this
investigation are unfinished glass
mirrors, made of any of the glass
described in TSUS item numbers 534.11
through 544.41 of the Tariff Schedules of
the United States Annotated (TSUSA).
15 square feet or more in reflecting area,
which have nol been subjected to any
finishing operation such as beveling,
etching, edging, or framing, classifiable
in the TSUSA under ifem number
544.5400.

The period of investigation is Oclober
1, 1885 through March 31, 1886.

Fair Value Comparison

To determine whether sales of the
subject merchandise in the United
States were made at less than fair value,
we compared the United States price
with the foreign market value. Because 4
complete questionnaire response was
not received, as discussed above, both
United States price and foreign market
value were determined as discussed
below on the basis of the best
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information otherwise available
pursuant to section 776(b) of the Act.

United States Price

We based United States price on a
sampling of import statistics as the best
information otherwise available. These
statistics were refined to approximate
the unit value of the portion of the
reporling category that best reflects the
merchandise under investigation. We
use import data during a period lagged
two months from the period of
investigation to approximate sales
during that peried based on knowledge
of the industry, transit time, and delays
in statistical reporting.

Foreign Market Value

We based foreign market value on
prices reported in the petition which
were updated to reflect changes in the
currency conversion rate. Pursuant to
§ 353.36 of the Commerce Regulations,
we made currency conversions at the
rates certified by the Federal Reserve
Bank.

Verification

Because a complete questionnaire
response was not received, as discussed
above, none of the data submitted by
the respondent was verified.

Petitioner’s Comment. Petitioner
argues that, because no new information
has been received by the agency since
the time of the preliminary
determination, which could constitute
the best information otherwise
available, the agency should again use
petitioner's data and publicly available
import statistics for purposes of the final
determination.

DOC Response. We agree.

Respondent did not submit a complete
response in a timely manner, despite our
granting a substantial period of time for
its submission,

Respondent’s Comment. Respondent
argues that its failure to respond to our
questionnaire was due to the company's
size and resultant delay of the
questionnaire reaching the responsible
official. They requested we postpone our
final determination to permit them to file
d response.

DOC Response. The record shows
that the company was aware of this
proceeding from the outset by inquiries
from the Department through the
American Embassy, Rome, and our
direct communications by telephone,
telex and letters to company officials.
D(;spite those requests the company
failed to provide a complete response in
the extended 9 weeks period allowed.
Accordingly, we denied their request for
postponement.

Continuation of Suspension of
Liquidation

In accordance with section 733(d) of
the Act, we are directing the United
States Customs Service to continue to
suspend liquidation of all entries of
mirrors in stock sheet and lehr end sizes
from Italy that are entered, or
withdrawn from warehouse, for
consumption on or after the date of
publication of this notice in the Federal
Register. The United States Customs
Service shall require a cash deposit or
the posting of a bond equal to the
estimated weighted-average amount by
which the foreign market value of the
merchandise subject to this
investigation exceeds the United States
price as shown in the table below. This
suspension of liquidation will remain in
effect until further notice.

s
average

Manufacturer/ producer/exporter margin
percent.
age
Societa Htaliano Vetro, SpA. 116.26
All Other Producers/Manufacturers 116.26

ITC Notification

In accordance with section 735(d) of
the Act, we will notify the ITC of our
determination. In addition, we are
making available to the ITC all
nonprivileged and nonproprietary
information relating to this
investigation. We will allow the ITC
access to all privileged and proprietary
information in our files, provided the
ITC confirms that it will not disclose
such information, either publicly or
under an administrative protective
order, without the written consent of the
Deputy Assistant Secretary for Import
Administration.

The ITC will make its determination
whether these imports are materially
injuring, or are threatening material
injury to, a U.S. industry within 45 days
of the publication of this notice. If the
ITC determines that material injury or
threat of material injury does not exist,
the proceeding will be terminated and
all securities posted as a result of
suspension of liquidation will be
refunded or cancelled.

However, if the ITC determines that
such injury does exist, we will issue an
antidumping duty order directing
Customs officers to agsess an
antidumping duty on mirrors in stock
sheet and lehr end sizes from Italy
entered, or withdrawn from warehouse,
for consumption after the suspension of
liquidation, equal to the amount by
which the foreign market value exceeds
the United States price.

This determination is being published
pursuant to section 735(d) of the Act (19
U.S.C. 1673d).

Paul Freedenberg,

Assistant Secretary for Trade Administration.
November 24, 1988.

[FR Doc. 86-27088 Filed 12-1-88; 8:45 am|
BILLING CODE 3510-DS-M

[A~588-603]

Antidumping; Mirrors in Stock Sheet
and Lehr End Sizes From Japan; Final
Determination of Sales at Less Than
Fair Value

AGENCY: International Trade
Administration, Import Administration,
Commerce.

ACTION: Notice.

SUMMARY: We have determined that
mirrors in stock sheet and lehr end sizes
from Japan are being, or are likely to be,
sold in the United States at less than fair
value, and have notified the U.S.
International Trade Commission (ITC)
of our determination. We have also
directed the U.S. Customs Service to
continue to suspend liquidation of all
entries of mirrors in stock sheet and lehr
end sizes from Japan that are entered or
withdrawn from warehouse, for
consumption, on or after the date of
publication of this notice, and to require
a cash deposit or bond for each entry in
an amount equal to the estimated
dumping margin as described in the
"Continuation of Suspension of
Liquidation” section of this notice.

EFFECTIVE DATE: December 2, 1988.

FOR FURTHER INFORMATION CONTACT:
Mary S. Clapp, Office of Investigations,
Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Avenue NW., Washington,
DC 20230, telephone (202) 377-1769.

SUPPLEMENTAL INFORMATION:
Final Determination

We have determined that mirrors in
stock sheet and lehr end sizes from
Japan are being, or are likely to be, sold
in the United States at less than fair
value as provided in section 735 of the
Tariff Act of 1930, as amended (19
U.S.C. 1673d) (the Act). The weighted-
average margin applicable to all
exporters is 89.59 percent.

Case History

On April 1, 1988, we received a
petition in proper form filed by the
National Association of Mirror
Manufacturers in compliance with the
filing requirements of § 353.36 of the
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Commerce Regulations (19 CFR 353.36).
The petition alleged that imports of the
subject merchandise from Japan are
being, or are likely to be, sold in the
United States at less than fair value
within the meaning of section 731 of the
Act, and that these imports are causing
material injury, or threaten material
injury, to a United States industry.

After reviewing the petition, we
determined that it contained sufficient
grounds upon which to initiate an
antidumping duty investigation. We
initiated the investigation on April 21,
1986 (51 FR 15936, April 29, 1986), and
notified the ITC of our action.

On May 13, 1986, the ITC found that
there is a reasonable indication that
imports of mirrors in stock sheet and
lehr end sizes from Japan are materially
injuring a U.S. industry (U.S. ITC Pub.
No. 1850, May 1986).

On June 6, 1986, we presented
questionnaires to Central Glass Co., Ltd.
and Nippon Sheet Glass Co., Ltd., since
we had information indicating that they
accounted for approximately 73 percent
of the exports to the United States
during the period of investigation, A
two-week exlension of response time
was granted to both companies on July
1, 1986. On July 21, 1986, we received the
narrative and computer tape versions of
the responses from both companies.
Both of the questionnaire responses
were insufficient. Respondents reported
only a small portion of home market
sales. The responses to many questions
on both United States price and home
market sales indicated that they were
“still under consideration.”
Explanations for the calculation of many
expense categories were not given. Also,
respondents did not submit proper non-
proprietary summaries on a timely basis.

Deficiency letters were sent to both
respendents on August 11, 1986. Revised
and complete responses were due
August 15, 1988. Answers o our
deficiency letters were not received
until September 8, 1866. These responses
were still not complete. We allowed
until September 8, 1988, for submissions
of data.

On September 8, 1986, we issued an
affirmative preliminary determination
(51 FR 32507, September 12, 1986). Also
on September 8, 1986, we received a
submission from Central Glass Co., Ltd.
containing some third country sales data
along with a first-time request from
respondents’ counsel that we use third
country sales for purposes of foreign
market value for both companies. This
request was based on respondents’
allegation that all sales in the home
market were to related parties, and,
therefore, could not be used as the basis
for determining fair value.

Additional data for Nippon Sheet
Class Co., Ltd. was received on
September 26, 1986, and for Central
Glass Co., Ltd. on October 3, 1986. In our
letter of October 14, 1886, we informed
respondents that due to the extensions
of time granted to them prior to
September 8, we would not consider in
our investigation any data submitted
after that date.

Our preliminary determination
provided inferested parties with an
opportunity to submit views orally or in
writing. Accordingly, we held a public
hearing on October 16, 1986.

Scope of Investigation

The products covered by this
investigation are unfinished glass
mirrors, made of any of the glass
described in TSUS item numbers 541.11
through 544.41, 15 square feet or more in
reflecting area, which have not been
subjected to any finishing operation
such as beveling, etching, edging, or
framing, classifiable in the Tariff
Schedules of the United States
Annotated (TSUSA) under item number
544.5400.

The period of investigation is October
1, 1985 through March 31, 1988.

Fair Value Comparison

To determine whether sales of the
subject merchandise in the United
States were made at less than fair value,
we compared the United States price
with the foreign market value. Because
the questionnaire responses were
insufficient, both United States price
and foreign market value were
determined, as discussed below, on the
basis of the best information otherwise
available pursuant to section 776(b) of
the Act.

United States Price

We based Uniled States price on a
sampling of import statistics as the best
information otherwise available. These
statistics were refined to approximate
the unit value of the portion of the
reporting category that best reflects the
merchandise under investigation. We
used import data during a period lagged
three months from the period of
investigation to approximate sales
during that period based on knowledge
of the industry, transit time, and delays
in statistical reporting.

Foreign Market Value

We based foreign market value on
prices reported in the petition which
were updated to reflect changes in the
currency conversion rate. Pursuant to
§ 353.56 of the Commerce Regulations,
we made currency conversions at the

rates certified by the Federal Reserve
Bank.

Verification

Because the questionnaire responses
were insufficient, as discussed above,
none of the data submitted by
respondents was verified.

Petitioner's Comments

Petitioner's Comment 1. Petitioner
argues that because no new information
has been received by the agency which
could constitute the best information
otherwise available since the time of the
preliminary determination, the agency
should again use petitioner’s data and
publicly available import statistics for
purposes of the final determination.

DOC Response. We agree.
Respondents did not submit complete
responses in a timely manner, despite
our granting them a total of nine
additional weeks for submissions.

Petitioner’s Comment 2. Petitioner
argues that the respondents’ request that
third country sales be used for foreign
market value in our final determination
should be denied. Petitioner argues: {1)
The agency, not the respondent, is the
one to decide which data will be used to
determine foreign market value; (2) the
existence of related parties in the home
market does not mandate the use of
third country sales; and (3) respondents’
explanation of their system of
distribution does not justify their refusal
to provide home market sales data.

DOC Response. We agree. See the
response to Respondents’ Comment 1.

Petitioner’s Comment 3. Petitioner
argues that the agency should use the
certified daily exchange rates to converl
yen figures into U.S. dollars, rather than
the special exchange rates requested by
the respendents to account for
abnormalities in the exchange rates
during the period of investigation.

DOC Response, We agree. An
analysis of the certified exchange rates
for the past year has shown that the
value of the yen appreciated steadily,
with no evidence of temporary
fluctuations in the exchange rates which
would warrant use of the special rule
contained in § 353.56(b) of the
Commerce regulations. In addition,
respondents have not demonstrated a
revision of prices to the United States to
offset the changes in exchange rates.

Respondents’ Comments

Respondents' Comment 1.
Respondents argue that third country
sales data must be used as the basis to
calculate foreign market value because
there are no unrelated party
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transactions upon which to base foreign  of investigation in making exchange rate Weight-
market value. conversions. aversgo

DOGC Response, We disagree. DOC Response, We disagree. See s st et
Respondents’ allegation that all home Petitioner's Comment 3. age
market sales were to related customers Respondents’ Comment 5.
was not adequately substantiated. If all  Respondents argue that due to the b e A 1 ST T AT 11

sales were to related parties, the first
sales from related parties to unrelated
parties should have been reported.

Respondents’ Comment 2.
Respondents argue that the calculation
of United States price should be based
on respondents’ United States sales
information submitted to the
Department since the United States
price information was complete and
presented in a timely manner.

DOC Response: We disagree. United
States sales information submitted by
lhe respondents was not complete.
Respondents failed to answer portions
of the guestionnaire and to provide
sufficient explanations of certain
allocations of costs.

Respondents' Comment 3.
Respondents argue that, if the
Department relies on best information
otherwise available, Uniled States price
cannot be based on the sampling of
import statistics used for the preliminary
determination, Respondents suggest that
the Department use statistics covering
all imports under 7SUS item numbers
544.11 through 544.41, rather than the
selected volumes entering under 75054
item number 544.5300, which we used
for our preliminary determination.

DOC Response. We disagree. We feel
that the import statistics used are
suitable for determining an accurate
United States price for the merchandise
tmported during the period of
Investigation. We used a sampling of the
largest volumes entering under TSUSA
item number 544.5400, a baske! category
including alf mirrors over 1 square foot
in area. Since the investigation covers
only unfinished mirrors 15 square feet in
area, and due to the evidence on record
thit smaller mirrors are sold at higher
prices, we determined that the smaller
mirrors included in the TSUS item
would probably be at higher prices per
unit {square foot) than the large mirrors
under investigation. Our sampling
focused on the largest volumes per port
since there is a greater likelihood that
these larger shipments would include
mainly the products under investigation.

As for the respondents' assertion that
we include all merchandise under 7SS
ltem numbers 544.11 through 544.41, we
find this to be an unreasonable request
since these TSUS numbers cover glass,
not mirrors.

Respondents® Comment 4.

Respondents argue that the Department
should take into account the sharp
“ppreciation of the yen during the period

affirmative preliminary determination
and a compelling need shown by
respondents, the Department should
have postponed the final determination.
DOC Response. We disagree. If
exporters who account for a significant
proportion of exports of the
merchandise under investigation
properly request an extension after an
affirmative preliminary determination,
we are required, absent compelling
reasons to the contrary, to grant the
request. In this case, respondents were
granted nine additional weeks [i.e., until
our preliminary determination) to
respond to our questionnaire, Despite
repeated extensions, respondents failed
to provide either timely or adequate
information with respect to their United
States and home market sales. Indeed,
by September 8, 1986, the date of our
preliminary determination, respondents
had indicated that no further home
market sales information would be
pravided and, henceforth, third country
sales would be reported for use as
foreign market value. Based on the
foregoing, we determined that it was
inappropriate to extend this final
determination and that compelling
reasons existed which justified our
denial of respondents’ request. (See
Case History section of this notice.)

Continuation of Suspension of
Liguidation

In accordance with section 733(d) of
the Act, we are directing the United
States Customs Service to continue to
suspend liguidation of all entries of
mirrors in stock sheet and lehr and end
sizes from Japan that are entered, or
withdrawn from warehouse, for
consumption, on or after the date of
publication of this notice in the Federal
Register. The United States Customs
Service shall require a cash deposit or
the posting of a bond equal to the
estimated weighted-average amount by
which the foreign market value of the
merchandise subject to this
investigation exceeds the United States
price as shown in the table below. This
suspension of liguidation will remain in
effect until further notice.

i g

? b,
o masgin

percent-
age

8959
B9.50

ITC Notification

In accordance with section 735(d) of
the Act, we will notify the ITC of our
determination. In addition, we are
making available to the ITC all
nonprivileged and nonproprietary
information relating to this
investigation. We will allow the ITC
access to all privileged and proprietary
information in our files, provided the
ITC confirms that it will not disclose
such information, either publicly or
under an administrative protective
order, without the written consent of the
Deputy Assistant Secretary for Import
Administration,

The ITC will make its determination
whether these imports are materially
injuring, or are threatening material
injury to a U.S. industry within 45 days
of the publication of this notice. If the
ITC determines that material injury or
threat of material injury does not exist,
the proceeding will be terminated and
all securities posted as a result of
suspension of liquidation will be
refunded or cancelled.

However, if the ITC determines that
such injury does exist, we will issue an
antidumping duty order directing
Customs officers to assess an
antidumping duty on mirrors in stock
sheet and lehr end sizes from Japan
entered, or withdrawn from warehouse,
for consumption after the suspension of
liquidation, equal to the amount by
which the foreign market values exceeds
the United States price.

This determination is being published
pursuant to section 735(d} of the Act (19
U.S.C. 16734).

Paul Freadenberg,
Assistant Secretary for Trade Administration.
November 24, 1988.

[FR Doc. 86-27067 Filed 12-01-88; 8:45 am|
BILLING CODE 3510-DS-M

[A-471-601]

Antidumping; Mirrors in Stock Sheet
and Lehr End Sizes From Portugal;
Final Determination of Sales at Less
Than Fair Vaiue

AGENCY: International Trade
Administration, Import Administration,
Commerce.

ACTION: Notice.
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SUMMARY: We have determined that
mirrors in stock sheet and lehr end sizes
from Portugal are being, or are likely to
be, sold in the United States at less than
fair value. The United States
International Trade Commission (ITC)
will determine, within 45 days of
publication of this notice, whether these
imports are materially injuring, or
threatening material injury to, a United
States industry. We have also directed
the U.S. Customs Service to continue to
suspend liquidation of all entries of
mirrors in stock sheet and lehr end sizes
from Portugal that are entered, or
withdrawn from warehouse, for
consumption, on or after the date of
publication of this notice, and to require
a cash deposit or bond for each entry in
an amount equal to the estimated
dumping margin as described in the
“Continuation of Suspension of
Liquidation" section of this notice.
EFFECTIVE DATE: December 2, 1986.

FOR FURTHER INFORMATION CONTACT:
Karen DiBenedetto (202-377-1778), or
Mary S. Clapp, (202-377-1769), Office of
Investigations, Import Administration,
International Trade Administration, U.S.
Department of Commerce, 14th Street
and Constitution Avenue NW,,
Washington, DC 20230.

SUPPLEMENTAL INFORMATION:
Final Determination

We have determined that mirrors in
stock sheet and lehr end sizes from
Portugal are being, or are likely to be,
sold in the United States at less than fair
value as provided in section 735 of the
Tariff Act of 1930, as amended (19
U.S.C. 1673d) (the Act). The weighted-
average margins are shown in the
“Continuation of Suspension of
Liquidation” section of this notice.

Case History

On April 1, 1986, we received a
petition in proper form filed by the
National Association of Mirror
Manufacturers, on behalf of the U.S.
industry producing mirrors in stock
sheet and lehr end sizes. In compliance
with the filing requirements of section
353.36 of the Commerce Regulations (19
CFR 353.36), the petition alleged that
imports of the subject merchandise from
Portugal are being, or are likely to be,
sold in the United States at less than fair
value within the meaning of section 731
of the Act, and that these imports
materially injure, or threaten material
injury to, a U.S. industry.

After reviewing the petition, we
determined that it contained sufficient
grounds upon which to initiate an
antidumping duty investigation. We
initiated the investigation on April 21,

1986 (51 FR 15937, April 29, 1986), and
notified the ITC of our action.

On May 186, 1988, the ITC found that
there is a reasonable indication that
imports of mirrors in stock sheet and
lehr end sizes from Portugal are
materially injuring a U.S. industry (U.S.
ITC Pub. No. 1850; May, 1986).

On May 20, 1986, we presented a
questionnaire to Abilio de Sousa, Filhos
and Ca,, Limitada (Sobil), since we had
information indicating that they
accounted for virtually all of the exports
to the United States during the period of
investigation. An extension of time in
which to respond was granted, and, on
July 14, 1986, we received the narrative
version of the questionnaire response.
On July 17, 1986, we received the
computer tape version of the response.
Since the responses were insufficient,
we sent a deficiency letter on August 12,
1986. On August 19, 1986, we received
the supplemental response. On
September 8, 1986, we issued an
affirmative preliminary determination of
sales at less than fair value (51 FR 32508,
September 12, 1986). Our notice of the
preliminary determination provided
interested parties with an opportunity to
submit views orally or in writing. Based
upon a timely request, a public hearing
was held on October 9, 1986.

Scope of Investigation

The products covered by this
investigation are unfinished glass
mirrors, made of any of the glass
described in TSUS items 541.11 through
544 .41, 15 square feet or more in
reflecting area, which have not been
subjected to any finishing operation
such as bevelling, etching, edging, or
framing, currently classifiable in the
Tariff Schedules of the United States
Annotated (TSUSA) under item 544.5400.

We made comparisons on all of the
sales of the product during the period of
investigation, August 1, 1885 through
January 31, 1986,

Fair Value Comparisons

To determine whether sales of the
subject merchandise in the United
States were made at less than fair value,
we compared the United States price
with the foreign market value.

United States Price

As provided in section 772(b) of the
Act, we used the purchase price of the
subject merchandise to represent the
United States price because the
merchandise was sold to unrelated U.S.
purchasers prior to its importation into
the United States.

We calculated the purchase price for
Sobil based on the F.O.B. price to
unrelated U.S. purchasers. We made

deductions, where appropriate, for
discounts, port charges, freight and
insurance.

Foreign Market Value

In accordance with section 773(a) of
the Act, we calculated foreign market
value based on delivered home market
prices to unrelated purchasers since
there were sufficient sales of such or
similar merchandise. We made
deductions, where appropriate, for
freight and discounts. We made an
adjustment under section 353.15 of the
Commerce Regulations for differences in
circumstances of sale for credit
expenses. No home market packing
costs were reported. We added U.S.
packing to home market prices.

We compared identical (such)
merchandise sold in the home market to
the merchandise sold to the United
States in accordance with section
771(16){A) of the Act.

We made currency conversions from
Portuguese escudos to U.S. dollars in
accordance with § 353.56(a) of our
regulations, using the certified daily
exchange rates furnished by the Federal
Reserve Bank of New York,

Verification

As provided in section 776{a) of the
Act, we verified all information
provided by Sobil by using standard
verification procedures, which included
on-site inspection of manufacturer's
facilities and examination of relevant
sales and financial records of the
company.

Petitioner’s Comments

Comment 1. Petitioner argues that the
Department is required to use sales of
identical merchandise as the basis for
foreign market value, where the guantity
of home market sales of such or similar
merchandise is sufficient to form an
adequate basis for comparison.

DOC Response. We agree. We
determined that there were sufficient
home market sales of such or similar
merchandise to form an adequate basis
for determining foreign market value.
After determining that there is a viable
home market, we then determine which
product among such or similar products
is the most similar. There were sales of
identical merchandise in the home
market. Since the statutory preference is
for comparisons of identical (such)
merchandise, we compare these to the
U.S. sales, absent evidence that they are
not in the normal course of trade.

Comment 2. Petitioner claims that the
Department failed to adjust the prices of
similar merchandise to account
sufficiently for physical differences for
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purposes of the preliminary
determination and that if we continue to
include similar merchandise in our
comparisons, we should recalculate the
adjustment.

DOC Response. Since we did not use
similar merchandise in our comparisons
for this determination, the issue is moot.

Comment 3. Petitioner claims that the
Department is required to use a daily
exchange rate when comparing the
foreign market value to U.S. sales on
dates where daily rates exist.

DOC Response. We agree and used
the appropriate exchange rates for our
comparisons. Because the exchange rate
on the date of purchase varied by more
than five percent from the quarterly rate,
we used the daily rate as certified by the
Federal Reserve Bank of New York. The
special rule of § 353.56(b) of the
Department’s regulations does not
apply.

Comment 4. Petitioner claims that the
Department properly disallowed Saobil's
claimed credit expenses since the terms
of sale were not adequately explained.

DOC Response. We disagree. See our
response to Respondent's Comment 2.

Respondent’s Comments

Comment 1. Respondent claims that
the Department was correct in using the
quarterly exchange rates for all
comparisons.

DOC Response. See our response to
Petitioner's Comment 3.

Comment 2. Respondent claims that
the Department should allow Sobil's
deduction for home market credit
expense since it has been verified.

DOC Response. We agree. We
verified the credit terms and indirect
charges related to the method of
payment in the home market and have
made an adjustment for differences in
credit expenses under § 353.15 of the
Commerce Regulations.

Comment 3. Respondent claims that
the Department was correct in including
“similar" merchandise in the home
market in our comparisons.

DOC Response. We disagree. See our
response to “Petitioner's Comment 1.”

C'ominuaﬁon of Suspension of
Liguidation

In accordance with section 733(d) of
the Act, we are directing the U.S.
Cllﬂoms Service to continue to suspend
liquidation of all entries of mirrors in
stock sheet and lehr end sizes from
Portugal that are entered, or withdrawn
from warehouse, for consumption, on or
alter the date of publication of this
nolice in the Federal Register. The U.S:
Customs Service shall require a cash

deposit or the posting of a bond equal to
the estimated weighted-average amount
by which the foreign market value of the
merchandise subject to this
investigation exceeds the United States
price as shown in the table below. This
suspension of liquidation will remain in
effect until further notice.

Manulacturer/Producer/Exporter

Abilio de Sousa, Filhos and Ca., Limitada ...
All other Manufacturers/Producers/Exporters........|

17.58
1758

ITC Notification

In accordance with section 735(d) of
the Act, we will notify the ITC of our
determination. In addition, we are
making available to the ITC all
nonprivileged and nonproprietary
information relating to this
investigation. We will allow the ITC
access to all privileged and business
proprietary information in our files,
provided the ITC confirms that it will
not disclose such information, either
publicly or under an administrative
protective order, without the written
consent of the Deputy Assistant
Secretary for Import Administration.

The ITC will make its determination
whether these imports materially injure,
or threaten material injury to, a U.S.
industry within 45 days of publication of
this notice. If the ITC determines that
material injury or threat of material
injury does not exist, the proceeding will
be terminated and all securities posted
as a result of the suspension of
liquidation will be refunded or
cancelled.

However, if the ITC determines that
such injury does exist, we will issue an
antidumping duty order directing
Customs officers to assess an
antidumping duty on mirrors in stock
sheet and lehr end sizes from Portugal
entered, or withdrawn from warehouse,
for consumption after the suspension of
liquidation, equal to the amount by
which the foreign market value exceeds
the United States price.

This determination is being published
pursuant to section 735(d) of the Act (19
U.S.C. 1673d(d}).

Paul Freedenberg,

Assistant Secretary for Trade Administration.
November 24, 1986.

¥R Doc. 86-27088 Filed 12-01-86; 8:45 am)
BILLING CODE 3510-DS-M

[A-412-801]

Antidumping; Mirrors in Stock Sheet
and Lehr End Sizes From the United
Kingdom; Final Determination of Sales
at Less Than Fair Value

AGENCY: International Trade
Administration, Import Administration,
Commerce.

ACTION: Notice,

sumMAaRY: We have determined that
mirrors in stock sheet and lehr end sizes
from the United Kingdom are being, or
are likely to be, sold in the United States
at less than fair value. We have notified
the U.S. International Trade
Commission (ITC) of our determination.
We have alsg directed the U.S. Customs
Service to continue to suspend
liquidation of all entries of mirrors in
stock sheet and lehr end sizes from the
United Kingdom that are entered, or
withdrawn from warehouse, for
consumption, on or after the date of
publication of this notice, and to require
a cash deposit or bond for each entry in
an amount equal to the estimated
dumping margins as described in the
“Continuation of Suspension of
Liquidation" section of this notice.

EFFECTIVE DATE: December 2, 1986.

FOR FURTHER INFORMATION CONTACT:
Raymond G. Busen, [202-377-3464) or
Mary S. Clapp, (202-377-1769), Office of
Investigations, Import Administration,
International Trade Administration, U.S.
Bepartment of Commerce, 14th Street
and Constitution Avenue, NW.,
Washington, DC 20230.

SUPPLEMENTAL INFORMATION:
Final Determination

We have determined that mirrors in
stock sheet and lehr end sizes from the
United Kingdom are being, or are likely
to be, sold in the United States at less
than fair value as provided in section
735 of the Tariff Act of 1930, as amended
(18 U.S.C. 1673d) (the Act). The
weighted-average margins are shown in
the “"Continuation of Suspension of
Liquidation" section of this notice:

Case History

On April 1, 1986, we received a
petition in proper form filed by the
National Association of Mirror
Manufacturers, on behalf of the U.S.
industry producing mirrors in stock
sheet and lehr end sizes. In compliance
with the filing requirements of § 353.36
of the Commerce Regulations (19 CFR
353.36), the petition alleged that imports
of the subject merchandise from the
United Kingdom are being, or are likely
to be, sold in the United States at less
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than fair value within the meaning of
section 731 of the Act, and that these
imports materially injure, or threaten
material injury to, a U.S. industry.

After reviewing the petition, we
determined that it contained sufficient
grounds upon which to initiate an
antidumping duty investigation. We
initiated the investigation on April 21,
1986 (51 FR 15937, April 29, 1986), and
notified the ITC of our action.

On May 186, 1986, the ITC found that
there is a reasonable indication that
imports of mirrors in stock sheet and
lehr end sizes from the United Kingdom
are materially injuring a U.S. industry
(U.S. ITC Pub. No. 1850; May, 1988).

On june 4, 1986, we presented
questionnaires to Solaglas Coventry,
Ltd. (Solaglas) and Bowman Webber,
Ltd. (Bowman Webber). An extension of
time in which to respond was granted,
and, on July 14 and July 17, 1986,
respectively, we received incomplete
responses from Solaglas and Bowman
Webber. We requested supplemental
information from the respondents, and
Solaglas responded on July 29 and
August 26, 1986. Bowman Webber
submitted its supplemental information
on August 5 and August 22, 1986.

On September 8, 1986, we issued an
affirmative preliminary determination of
sales at less than fair value (51 FR 32510,
September 12, 1986). Our preliminary
determination notice provided
interested parties with an epportunity to
submit views orally or in writing.
Accordingly, we held a public hearing
on October 17, 1986.

Scope of Investigation

The products covered by this
investigation are unfinished glass
mirrors, made of any of the glass
described in TSUS items 541.11 through
544.41, 15 square feet or more in
reflecting area, which have not been
subjected to any finishing operation
such as bevelling, etching, edging, or
framing, currently classifiable in the
Tariff Schedules of the United States
Annotated (TSUSA) under item 544.5400.

We made comparisons on virtually all
of the sales of the product during the
period of investigation, November 1,
1985 through April 30, 1986.

Fair Value Comparisons

To determine whether sales of the
subject merchandise in the United
States were made at less than fair value,
we compared the United States price
with the foreign market value.

United States Price

As provided in section 772(b) of the
Act, we used the purchase price of the
subject merchandise to represent the

United States price because the
merchandise was sold to unrelated U.S.
purchasers prior to its importation. We
calculated purchase price based on the’
FOB, CIF, or free delivered, duty paid
packed prices. We made deductions for
brokerage charges and foreign inland
freight. Where appropriate, we also
made deductions for ocean freight,
marine insurance, and U.S. duty. For
Solaglas, we also made a deduction,
where appropriate, for demurrage. For
Bowman Webber, we also made a
deduction, where appropriate, for U.S.
inland freight.

Foreign Market Value

In accordance with section
773(a){1)(A) of the Act, we based foreign
market value on home market prices
since there were sufficient sales in the
home market. We made appropriate
deductions from delivered prices to
unrelated purchasers for freight,
insurance, and discounts. In accordance
with § 353.15 of Commerce's Regulations
(19 CFR 353.15), we also made an
adjustment for differences in
circumstances of sale for credit terms,
advertising expenses and warranty
expenses. For Solaglas, we also made an
adjustment for commissions in the two
markets. For Bowman Webber, where
we had commissions in only one market,
we made adjustments for the differences
in commissions in the applicable market
and indirect selling expenses in the
other market, used as an offset to the
commissions, in accordance with
§ 353.15(c) of Commerce's Regulations.
We deducted home market packing and
added U.S. packing.

We made comparisons of “such or
similar” merchandise based on a
consideration of grade, thickness, and
color of the particular mirrors involved.

We disallowed Bowman Webber’s
and Solaglas’ adjustment claims for
currency conversion and exchange rate
fluctuations because the respondents
did not meet the criteria set forth in
§ 353.56(b) of Commerce’s Regulations.
Pursuant to § 353.56 of Commerce's
Regulations, we made currency
conversions at the rates certified by the
Federal Reserve Bank.

We also disallowed Bowman
Webber's and Solaglas' claims for a
level of trade adjustment because they
did not show that selling expenses
incurred on U.S. sales would have been
incurred in the home market had such
sales existed there, nor did they
demonstrate and quantify the effect on
prices in the relevant markets.

Verification

As provided in section 776(a) of the
Act, we verified all information

provided by the respondents by using
standard verification procedures, which
included on-site inspection of
manufacturer’s facilities and
examination of relevant sales and
financial records of the company.

Petitioner’s Comments

Petitioner's Comment 1. Petitioner
argues that Solaglas should not be
allowed a level of trade adjustment for
sales to its U.S, agent because the
agreement by which Solaglas sold at a
lesser price to its U.S. agent was merely
an arms-length price negotiation with an
individual customer. Petitioner further
argues that Solaglas has inadequately
quantified the adjustment by basing the
adjustment on alleged price concessions
which account for different factors than
just alleged selling expenses,

DOC Position. We agree. See DOC
Position to Solaglas Comment 1.

Petitioner’s Comment 2. Petitioner
argues that Bowman Webber should not
be allowed a level of trade adjustment
on sales to its U.S. distributor because
respondent did not adequately quantify
its claims.

DOC Position. We agree. See DOC
Position to Bowman Webber Comment
1

Petitioner's Comment 3. Petitioner
argues that we should disallow Bowman
Webber's and Solaglas’ claim for the
application of the 90-day lag rule for
currency conversion because there has
been a sustained change in the
exchange rate,

DOC Position. We agree, See DOC
Position to Bowman Webber Comment 2
and Solaglas Comment 3.

Petitioner's Comment 4. Petitioner
argues that we should disallow Solaglas
claimed adjustment for bad debt
expense because the expense is not
directly related to the sales under
investigation.

DOC Position. We agree. See DOC
Position to Solaglas Comment 2.

Petitioner’s Comment 5. Petitioner
argues that the Department should
disregard Solaglas' sales to related
parties because the sales were at lower
prices than those to unrelated
purchasers,

DOC Position. We agree. See DOC
Position to Sclaglas Comment 4.

Petitioner’s Comment 6. Petitioner
argues that the Department should not
allow Solaglas' claimed circumstance of
sale adjustment for advertising
expenses because the claims were not
adequately documented. .

DOC Position. We disagrge.
Advertising expenses were verified to
be attributable to subsequent resales of
the merchandise and were, therefore,

'
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determined to be directly related to the
sales under consideration.

Pelitioner's Comment 7. Petitioner
argues that the Department should not
allow the verified' home market cagh
discount amount because the amount
was different than what was reported in
Solaglas’ original response.

DOC Position. We disagree. The
purpose of the Department's verification
process is to establish the validity of the
questionnaire response. When we find
that a claim is justified but the amount
differs from that reported, we use the
verified amount. Therefore, for purposes
of this final determination, we adjusted
Solaglas' home market discount claim to
correspond to the verified amount.

Petitioner's Comment 8. Petitioner
argues thal the Department did not
verify Bowman Webber's claim that
certain invoices sold in 100-inch widths
were lehr end rather than stock sheet
Sizes,

DOC Position. We disagree. We
verified this item as noted below in
DOC Position to Bowman Webber
Comment 3.

Respondents’ Comments

Bowman Webber Comment 1.” ~ s
Bowman Webber argues that its home
market sales and its one sale to its
exclusive U.S. distributor were at
different levels of trade. Therefore, an
adjustment equivalent to at least the
home market indirect selling expenses is
necessary to compare home market
sales with this sale. Bowman Webber
argues that by shifting the role of
national distributor from itself to the
distributor, it also shifted the burden of
indirect sales expenses necessary to sell
to U.S. wholesalers and mirror
manufacturers. As an alternative to the
claimed level of trade adjustment,
Bowman Webber asks that the
Department make an equivalent
adjustment as a cost-justified quantity
discount because of the quantity
differences between home market sales
and the particular sale. Bowman
Webber argues that it incurred indirect
selling costs on direct sales to
wholesalers and mirror processors in
the United States when it acted as U.S.
national distributor, but these expenses
were not incurred on the sale to its
distributor, thus justifying a lower price.
Therefore, if a level of trade adjustment
is disallowed, we should make a special
quantity discount adjustment reflecting
the very large size of this one sale.

DOC Response. We disagree. We
disallowed the level of trade adjustment
because respondent did not show that
selling expenses incurred on U.S. sales
would have been incurred in the home
market had there been sales at the same

level of trade in that market. With
regard to the claim for an adjustment for
quantity discount, an analysis of home
markel sales indicated that Bowman
Webber did not have any sales of this
size in the home market. Therefore, we
could not quantify any adjustment for
this sale. Therefore, we did not allow
the additional quantity discount
adjustment beyond those already
granted on home market sales.

Bowman Webber Comment 2.
Bowman Webber argues that the
Department should apply the 90-day lag
rule for currency conversion purposes.
Bowman Webber argues that since the
value of the dollar declined significantly
against the pound sterling during the
fourth quarter of 1985, a fluctuation
which was not predicted at the time,
U.S, sales during November and
December 1985 should be compared to
home market sales prices based upon
the exchange rates in effect during the
third quarter of 1985, when the U.S.
prices were quoted.

DOC Response. We disagree. The
exchange rate change at issue has been
a sustained one, rather than a temporary
one. Bowman Webber has stated that,
consistent with industry practice, it
revises its prices once or twice a year.
Since Bowman Webber did not revise
its U.S. prices during the period of
investigation to take into account the
sustained increase in the value of the
pound, we have disallowed the claim
and used certified daily exchange rates
furnished by the Federal Reserve Bank
of New York, in accordance with
§ 353.56 of our regulations.

Bowman Webber Comment 3.
Bowman Webber contends that sales of
certain lehr end sizes to the U.S. market
were improperly categorized as stock
sheet and were, therefore, incorrectly
compared to home market sales of stock
sheet.

DOC Response. We agree.
Verification indicated that the sales
were lehr end sizes and proper
comparisons have been made for this
final determination.

Bowman Webber Comment 4.
Bowman Webber argues that sales of
peach colored mirrors in the home
market are too small to provide an
adequate comparison for sales to the
U.S. Therefore, the Department should
compare U.S. sales of peach colored
mirrors to sales in a third country.

DOC Position. We disagree: We
determined that there were sufficient
sales of the subject merchandise in the
home market to form an adequate basis
for determining foreign market value.
After determining that there is a viable
home market, we then determine which
product among such or similar products

is the most similar. There were sales of
peach mirrors, which constitute

identical merchandise, in the home
market. Therefore, we compared sales of
peach mirrors,in both, markets.

Bowman Webber Comment 5.
Bowman Webber states that it cancelled
one sale lo a U.S. customer because the
customer was not able to receive the
merchandise. The merchandise was then
sold to a different customer at a lower
price. Bowman Webber argues that the
original higher-priced sale should be
used when making a comparison to
foreign market value.

DOC Position. We disagree. We
consider the first transaction to be a
cancelled sale and the second
transaction to be the actual completed
sale. Therefore, we have used the later
transaction in our computations.

Solaglas Comment 1. Solaglas argues
that it should be allowed a level of trade
adjustment on its sales to its exclusive
U.S. distributor. Solaglas argues that the
distributor sells to and services
Solaglas' customers in the U.S. market in
the same manner that Solaglas'
previously interacted with U.S.
customers and which it now sells to and
services its home market customers.
Therefore, since the distributor performs
the functions which Solaglas previously
performed prior to its arrangement with
the distributor, Solaglas contends that a
level of trade adjustment is warranted
which would account for the price
allowance to the distributor.
Alternatively, if we do not allow the
level of trade adjustment, Solaglas
argues that the price differential can be
considered as a commission and offset
against home market indirect seliing
expenses.

DOC Position. We disagree. We have
disallowed the level of trade adjustment
claim because Solaglas has not
demonstrated that selling expenses of at
least an amount which was claimed to
have been incurred on sales to the
United States would also have been
incurred in the home market had sales
at the same level of trade existed there.
Furthermore, relative to respondent’s
suggestion that we treat the price
differential as a commission and offset
the differential with home market
indirect selling expenses, we consider
selling at a reduced price, or at a
discount, to be a change in price and no)
a commission,

Solaglas Comment 2. Solaglas argues
that the Department erred in its
preliminary determination by not
adjusting foreign market value for
claimed bad debt expense. The
Department did not make the
adjustment on the grounds that Solaglas
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did not show that the expense was
directly related to the sales under
consideration. Solaglas argues that it
has met the statutory circumstance of
sale requirements because (1) the bad
debt arose from sales during the period
of investigation, (2) the company to
which the sales were made became
insolvent during the period of
investigation, and (3) Solaglas wrote off
the bad debt during the same period.

DOC Position. We disagree. We
consider bad debt, by its very nature, to
be an indirect selling expense since,
under generally accepted accounting
principles, bad debt is recovered over
time by future price increases.

Solaglas Comment 3. Solaglas argues
that the Department should implement
the 80-day lag rule because of the
increase in the value of the pound in
relation to the dollar during the
November 1985-April 1986 period of
investigation. Solaglas argues that the
pound appreciated but not in any
consistent manner which would have
allowed Solaglas to price its product
anticipating the appreciation of the
pound.

DOC Position. We disagree. Although
Solaglas stopped selling to the United
States late in the investigation period, it
did not change its prices until May 1988,
which was after the period of
investigation. During this period, the
pound steadily appreciated. Since
Solaglas made no attempt to adjust its
prices during this period to reflect the
steady increase in the value of the
pound, we do not believe it is
appropriate to make any adjustments for
sustained currency fluctuations.
Therefore, we have used the certified
daily exchange rates furnished by the
Federal Reserve Bank of New York, in
accordance with § 353.56 of our
regulations.

Solaglas Comment 4. Solaglas argues
that the Department's preliminary
determination improperly disregarded
home market sales to related parties
when it calculated foreign market value.
Solaglas contends that the related sales
are arms-length transactions because
related and unrelated purchasers buy
from the same price list and are eligible
for the same discounts as unrelated
purchasers.

DOC Position. We disagree.
Verification showed that related
purchasers receive a lower price on
some sales than do unrelated
purchasers. Therefore, the sales to
related purchasers were not arms-length
transactions and were disregarded for
purposes of this determination.

Solaglas Comment 5. Solaglas argues
that the Department's preliminary

determination failed to adjust foreign
market value to allow for differences in
prices in the United States and the home
market due to differences in quantities
sold in the two markets.

DOC Position. We determined that
Solaglas sells to the United States in 18
ton loads and in the home market in
various quantities at various prices
based on 18 ton loads. However, an
analysis of Solaglas’ home market sales
indicated that it did not strictly adhere
to its home market price lists.
Accordingly, we were unable to
determine the quantity discount
adjustment amount, if any, to be applied
to home market sales. Therefore, we
used the actual net selling prices
reported by Solaglas.

Solaglas Comment 6. Solaglas
contends that verification showed that
expenses claimed for home market
advertising and commissions, which
were disallowed in the preliminary
determination, did in fact exist and were
directly related to Solaglas’ home
market sales during the period of
investigation.

DOC Position. We agree and, in
accordance with § 353.15 of Commerce's
Regulations, have adjusted foreign
market value to account for the claimed
expenses.

Continuation of Suspension of
Liquidation

In accordance with section 733(d) of
the Act, we are directing the U.S.
Customs Service to continue to suspend
liquidation of all entries of mirrors in
stock sheet and lehr end sizes from the
United Kingdom that are entered, or
withdrawn from warehouse, for
consumption, on or after the date of
publication of this notice in the Federal
Register. The U.S. Customs service shall
require a cash deposit or the posting of a
bond equal to the estimated weighted-
average amount by which the foreign
market value of the merchandise subject
to this investigation exceeds the United
States price as shown in the table
below. This suspension of liquidation
will remain in effect until further notice.

the Act, we will notify the ITC of our
determination. In addition; we are
making available to the ITC all
nonprivil