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DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service
7 CFR Part 910

Lemons Grown in California and
Arizona; Amendment of Rules and
Regulations

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Interim final rule with request
for comments.

SUMMARY: This interim final rule invites
comments on three amendments to rules
and regulations which will: Allow
handlers of organic lemons to ship 250
cartons per week of such lemons
without regard to volume and size
regulations under the order; permit the
optional use of upward adjustments by
handlers in Districts 1 and 3 up to 100
percent of their average weekly picks;
and provide that District 2 handlers
whose picks are interrupted for four or
more successive weeks (rather than
eight or more successive weeks as
previously provided in the regulations)
may apply for a new prorate base. This
rule will also invite comments on
making these amendments effective for
subsequent crop years. These actions
provide lemon handlers with additional
flexibilities to enable them to market
their lemons more advantageously.

EFFECTIVE DATE: Effective August 1,
1686, through July 31, 1987. Comments
due by September 4, 1986.

ADDRESS: Interested persons are invited
to submit written comments concerning
this action. Comments must be sent in
duplicate to the Docket Clerk, Fruit and
Vegetable Division, AMS, USDA, Room
2085, South Building, Washington, DC
20250. Comments should reference the
date and page number of this issue of
the Federal Register and will be
available for public inspection in the

office of the Docket Clerk during regular
business hours.

FOR FURTHER INFORMATION CONTACT:
Ronald L. Cioffi, Chief, Marketing Order
Administration Branch, F&V, AMS,
USDA, Washington, DC 20250,
telephone (202) 447-5697.
SUPPLEMENTARY INFORMATION: This
interim final rule has been reviewed
under Executive Order 12291 and
Departmental Regulation 1512-1 and has
been determined to be a “non-major”
rule under criteria contained therein.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Administrator of the Agricultural
Marketing Service has determined that
this action will not have a significant
economic impact on a substantial
number of small entities.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Agricultural Marketing Agreement Act,
and rules issued thereunder, are unique
in that they are brought about through
group action of essentially small entities
on their own behalf. Thus, both statutes
have small entity orientation and
compatibility.

Section 910.180(d) of the rules and
regulations established under the order
prescribes procedures governing the
exemption from order regulations of
lemons handled in minimum quantities
and certain types of shipments, This
action would allow the handling of
organic lemons without regard to
volume and size requirements that may
be issued under the order if certain
safeguards are met. Under the
amendment, each handler of organic
lemons would be required to apply to
the committee for exemption from such
regulations and furnish necessary
information to the committee. The
amendment would allow handlers to
ship up to 250 cartons of organic lemons
each week to designated market outlets,
e.g. health food stores. This action is
designed to facilitate the marketing of
organic lemons. A similar exemption for
the handling of organic lemons has been
in effect for the past three marketing
seasons,

The marketing order provides that the
prorate base of each handler be based
upon the handler's average weekly pick
(the average weekly amount of lemons

harvested and delivered to such
handler’s packinghouse during a
specified number of weeks preceding the
computation date). In recognition of the
fewer number of weeks during which
lemons are harvested in Districts 1 and
3, the order provides that handlers in
such districts may request and be
granted an upward adjustment in their
average weekly pick to accelerate their
receipt of allotment during the first half
of their season, subject to payback
during the last half of their season of the
extra allotment received. Marketing
Order 910 provides in § 910.53(h) that
the percentage of adjustment specified
in §§ 910.53(f)(1) and 910.153(¢)(3), may
be changed through informal
rulemaking, Provision for 100 percent
upward adjustment of average weekly
picks of handlers in Districts 1 and 3 is
currently in effect and such provision
has been in effect since 1980.
Continuance of such a provision would
allow District 1 and 3 handlers the
option of receiving a larger proportion of
their allotment earlier in the season, and
enable them to use their proportionate
share of the marketing opportunity more
advantageously.

This interim final rule also changes
from eight to four the minimum number
of successive weeks during which picks
are interrupted by District 2 handlers,
before they may apply for a new prorate
base. Under provisions of the marketing
order, District 2 handlers who become
eligible for a new prorate base may also
apply for accelerated averaging of
weekly picks and upward adjustments
to receive additional allotment. Section
910.53(h) provides that the number of
weeks specified in § 910.53(f)(2) may be
changed through informal rulemaking.
Such an amendment would afford
District 2 handlers the opportunity to
receive adjusted allotment to handle
lemons on an accelerated basis. A
similar rule has been authorized in past
seasons.

Accordingly, the Secretary finds that
upon good cause shown it is
impracticable, unnecessary, and
contrary to the public interest to give
preliminary notice and engage in other
public procedures, and postpone the
effective date of this rule until 30 days
after publication in the Federal Register
(56 U.S.C. 553), because of insufficient
time between the date when information
became available upon which this rule
is based and the effective date




28060

Federal Register / Vol. 51, No. 150 / Tuesday, August 5, 1986 / Rules and Regulations

necessary to effectuate the declared
policy of the act. This interim final rule
relieves regulations on the handling of
lemons and handlers have been
apprised of such provisions and the
effective date. Interested persons were
given an opportunity to submit
information and views on these
amendments at public meetings of the
committee, al which the committee
without opposilion recommended
implementation of such requirements in
their 1986-87 marketing policy. Also,
this rule invites comments to make these
amendments effective for subsequent
crop years. This rule provides for a 30-
day comment period. Any comments
received will be considered prior to
finalization of the rule.

This rule is issued under Marketing
Order No. 910, as amended (7 CFR Part
910), regulating the handling of lemons
grown in California and Arizona. The
order is effective under the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U1.S.C. 601-674). The rule is
based upon the recommendations and
information submitted by the Lemon
Administrative Committee in its
marketing policy and upon other
available information, It is hereby found
that this rule will tend to effectuate the
declared policy of the act,

List of Subjects in 7 CFR Part 810

Marketing agreements and orders,
Lemons, California, Arizona.

PART 910—[AMENDED]

1. The authority citation for 7 CFR
Part 910 continues to read as follows:

Authority: Secs. 1-19, 48 Stat. 31, as
amended; 7 U,S.C. 601-674,

2. Section 910.153 is amended by
adding the following language at the end
of the last senlence in paragraph (e)(2)
and revising the first sentence of
paragraph (e)(3) to read as follows:

§910.153 Prorate bases and allotments.

* * - » »

(e)

(2) * * * Notwithstanding the
provisions of this section any District 2
handler whose picks are interrupted for
4 successive weeks or more may apply
for a new prorate base, for accelerated
averaging of weekly picks, and for
upward adjustments as provided herein.

(3) Granting of upward adjustment for
Districts 1 and 3 applicants. Upon
receiving a duly filed application for an
upward adjustment by a District 1 or 3
handler pursuant to § 910.53(f)(1), the
committee shall adjust the average
weekly pick of such handler by
increasing such picks in the amount
requested. but not in excess of 50

percent of such handler's average
weekly pick: Provided, That upon
request of any such handler, the
committee shall adjust such handler's
average weekly pick in the amount
requested but not in excess of 100
percent. * * *

3. Section 910.180 is amended by
adding a new paragraph (d)(3) to read as
follows:

§910.180 Lemons not subject to
regulation.

(d) * **

(3) Any person may be granted an
exemption of up to 250 cartons per
week, or an equivalent amount thereof,
to market or distribute organic lemons to
organic or health food wholesalers or
retailers. Such lemons shall be exempt
from volume and size requirements
issued under this part. Persons shall file
with the committee an application for
exemption as described in paragraph
(d)(1) of this section. Such persons shall
also file weekly reports (LAC Form 8)
during each week in which such organic
lemons are shipped. For purposes of this
section, “organic lemons"” means lemons
which are produced, harvested,
distributed, stored, processed, and
packaged without application of
synthetically compounded fertilizers,
pesticides, or growth regulators. In
addition, no synthetically compounded
fertilizers, pesticides, or growth
regulators shall be applied by the
grower to the field or area in which the
lemons are grown for 12 months prior to
the appearance of flower buds and
throughout the entire growing and
harvest season for lemons.

Dated: July 31, 1986,
Joseph A. Gribbin,

Director, Fruit and Vegetable Division,
Agricultural Marketing Service.

[FR Doc. 86-17591 Filed 8-4-86; 8:45 am]
BILLING CODE 3410-02-M

DEPARTMENT OF JUSTICE

Immigration and Naturalization
Service

8 CFR Part 238

Contracts With Transportation Lines;
Maui Airlines, Inc.

AGENCY: Immigration and Naturalization
Service, Justice.

ACTION: Final rule.

SUMMARY: This rule adds Maui Airlines,
Inc. to the list of carriers which have
entered into agreement with the Service

to guarantee the passage through the
United States in immediate and
continuous transit of aliens destined to
foreign countries.

EFFECTIVE DATE: May 4, 1986.

FOR FURTHER INFORMATION CONTACT:
Loretta |. Shogren, Director, Policy
Directives and Instructions, Immigration
and Naturalization Service, 425 I Street
NW., Washington, DC 20536, Telephone:
(202) 633-3048.

SUPPLEMENTARY INFORMATION: The
Commissioner of Immigration and
Naturalization entered into an
agreement with Maui Airlines, Inc. on
May 4, 19886, to guarantee passage
through the United States in immediate
and continuous transit of aliens destined
to foreign countries.

The agreement provides for the
waiver of certain documentary
requirements and facilitates the air
travel of passengers on international
flights while passing through the United
States.

Compliance with 5 U.S.C. 553 as to
notice of proposed rulemaking and
delayed effective date is unnecessary
because the amendment merely makes
an editorial change to the listing of
transportation lines.

In accordance with 5 U.S.C. 605(b), the
Commissioner of Immigration and
Naturalization certifies that the rule will
not have a significant impact on a
substantial number of small entities.

This order constitutes a notice to the
public under 5 U.S.C. 552 and is not a
rule within the definition of section 1(a)
of E.O. 12291.

List of Subjects in 8 CFR Part 238

Airlines, Aliens, Government
contracts, Travel, Travel restriction.

Accordingly, Chapter I of Title 8 of the
Code of Federal Regulations is amended
as follows:

PART 238—CONTRACTS WITH
TRANSPORTATION LINES

1. The authority citation for Part 238
continues to read as follows:

Authority: Secs, 103 and 238 of the
Immigration and Nationality Act, as amended
(8 U.S.C. 1103 and 1228).

§238.3 [Amended]

In § 238.3 Aliens in immediate and
continuous transit, the listing of
transportation lines in paragraph (b)
Signatory lines is amended by: Adding
in alphabetical sequence, Maui Airlines,
Inc.
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Dated: July 29, 1986.
Harriet B. Marple,

Associate Commissioner, Examinations,
Immigration and Naturalization Service.

[FR Doe. 86-17550 Filed 8-4-86; 8:45 am]
BILLING CODE 4410-10-M

————— e e e

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39
[Docket No. 86-NM-35-AD; Amdt. 39-5386]

Airworthiness Directives; Boeing
Model 747 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule,

SUMMARY: This amendment adds a new
airworthiness directive (AD), applicable
to certain Boeing Model 747 airplanes,
which requires an inspection for loose or
failed bolts used for the forward
attachment of the Numbers 1, 2, 3, 6, 7,
and 8 trailing edge flap tracks to the
wing lower surfaces. This action is
prompted by a recent inflight separation
of a portion of the Number 2 flap
assembly. This condition, if not
corrected, could lead to reduced
controllability of the airplane.
EFFECTIVE DATE: September 11, 1968,

ADDRESSES: The applicable service
information may be obtained from the
Boeing Commercial Airplane Company,
P.O. Box 3707, Seattle, Washington
88124. It may be examined at the FAA,
Northwest Mountain Region, 17900
Pacific Highway South, Seattle,
Washington, or the Seattle Aircraft
Certification Office, 9010 East Marginal
Way South, Seattle, Washington.
FOR FURTHER INFORMATION CONTACT:
Mr. Owen Schrader, Airframe Branch,
ANM-1208; telephone (206) 431-2923.
Mailing address: FAA, Northwest
Mountain Region, 17900 Pacific Highway
South, C-88966, Seattle, Washington
98168,
SUPPLEMENTARY INFORMATION: A
proposal to amend Part 39 of the Federal
Aviation Regulations to include an
airworthiness directive to require
inspection for, and subsequent
replacement of, failed bolts for the
forward attachment of Numbers 1, 2, 3,
6. 7, and 8 trailing edge flap tracks to the
wing lower surfaces, was published in
the Federal Register on April 7, 1986 (51
FR 11750). The comment period for the
proposal closed on June 2, 1986,
Interested parties have been afforded
an opportunity to participate in the
making of this amendment. Due

consideration has been given to all
comments received.

Comments were received from the Air
Transport Association (ATA) of
America on behalf of its members. One
member indicated that it had inspected
its fleet in accordance with Boeing
Service Letter Number 747-SL-57-44,
and requested that a note be provided in
the final rule, which indicates that
inspections made in accordance with
this service letter are considered
equivalent to inspections in accordance
with Boeing Service Bulletin 747
57A2234. The FAA has determined that
the Boeing Service Letters Number 747-
SL-57-44 and 747-SL-57-44A provide an
equivalent procedure for checking the
torque of the bolts. A note has been
added to paragraph A. of the AD.

Another ATA member commented
that it would have difficulty in
scheduling the inspection within the
proposed compliance period of 300
cycles. It also requested that since
positions 3 and 6 were the only locations
where the problem was noted, the 300-
cycle period should apply only to flap
tracks 3 and 6, and that flap tracks 1, 2,
7, and 8 should be inspected at 1,000
cycles from the effective date of the AD.
The FAA does not concur; loose bolts
have been found at locations other than
flap tracks 3 and 6. Furthermore, Boeing
Service Letter Number 747-SL-57-44
was issued on December 18, 1985,
recommending proof torque inspection
within 30 days, thus providing operators
with ample advance notice of the need
to perform this inspection.

A comment was also received from
the National Transportation Safety
Board (NTSB). The NTSB supported the
proposed action as it satisfies the intent
of Safety Recommendation A-86-1,
However, it is concerned that Safety
Recommendation A-86-2, that
recommended periodic reinspection of
these bolts for proper lorque, has not
been incorporated. The FAA has
carefully considered the need for a
reinspection requirement as part of the
AD, and has not included such &
requirement for two reasons: First, this
type of self-locking nut and bolt concept
is used throughout the airplane, and
service history has shown that if
properly installed and torqued these
bolts will remain in that condition.
Second, the looseness of the bolts on the
flap tracks is believed to have been
caused by either the entrapment of paint
or sealant under the fitting that later is
squeezed oul, or an improper torquing
sequence that briefly distorts the fitting
until it is loaded in service. The
requirement for a one-time verification
that the bolts are tight by the application

of the specified torque will provide an
adequate leve! of safety.

A comment was also received from
the manufacturer. It recommended the
following alternate means of compliance
for paragraph B., or C., of the proposed
AD.

* Allow the operators to defer
replacement of bolts where 2 or less are
broken for 1,200 flights, provided the
non-broken bolts are retorqued to
installation requirements.

* Delete the requirement to replace
loose bolts provided the bolts are
retorqued to installation requirements.

* Check the bolts for stress corrosion
cracking at each “C" check
(approximately 15 months).

¢ Inconel bolt replacement constitutes
terminating action.

The FAA concurs that this alternate
means of compliance will provide an
acceptable level of safety, and it has
been incorporated into the AD.

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the changes
noted above.

It is estimated that 83 airplanes of U.S.
registry will be affected by this AD, that
it will take approximately 42 manhours
per airplane to accomplish the required
actions, and that the average labor cost
will be $40 per manhour. Based on these
figures, the total cost impact of this AD
to U.S. operators is estimated to be
$139,440,

For the reasons discussed above, the
FAA has determined that this regulation
is not considered to be major under
Executive Order 12291 or significant
under DOT Regulatory and Procedures
(44 FR 11034; February 26, 1979); and it is
certified under the criteria of the
Regulatory Flexibility Act that this rule
will not have a significant economic
impact on a substantial number of small
entities because few, if any, Boeing
Model 747 airplanes are operated by
small entities. A final evaluation
prepared for this action is contained in
the regulatory docket.

List of Subjects in 14 CFR Part 39
Aviation safety, Aircraft.
Adaption of the Amendment

PART 39—[AMENDED]

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends § 39.13 of Part 39 of the Federal
Aviation Regulations as follows:

1. The authority citation for Part 39
continues to read as follows:
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Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C. 106(g) (Revised Pub. L. 97449,
January 12, 1983); and 14 CFR 11.89.

§39.13 [Amended]

2. By adding the following new
airworthiness directive:

Boeing: Applies to all Model 747 series
airplanes listed in Boeing Alert Service
Bulletin 747-57A2234, dated February 21,
1986, certificated in any category. To
detect loose or broken bolts used for the
forward attachment of the Numbers 1, 2,
3, 8, 7, and 8 trailing edge flap tracks to
the wing lower surface, accomplish the
following, unless already accomplished:

A. Prior to the accumulation of 5,000 flight
cycles or within the next 300 flight cycles
after the effective date of this AD, whichever
occurs later, conduct a one-time inspection
for loose or broken bolts in accordance with
the Accomplishment Instructions of Boeing

Alert Service Bulletin 747-57A2234, dated

February 21, 1986, or later FAA-approved

revisions.

Note: “Proof Torgue" inspections
previously accomplished in accordance with
Boeing Service Letters Numbers 747-SL-57-
44, dated December 18, 1985, or 747-SL-57-
44A, dated December 20, 1985, constitute an
equivalent means of compliance with the
above requirement.

B. If one bolt is found loose or broken,
replace all eight bolts used for the forward
attachment of the trailing edge flap track to
the wing lower surface within the next 600
flight cycles in accordance with Boeing Alert
Service Bulletin 747-57A2234, dated February
21, 1986, or later FAA-approved revision.

C. If two bolts are found loose or broken,
replace all eight bolts used for the forward
attachment of the trailing edge flap track to
the wing lower surface within the next 300
flight cycles in accordance with Boeing Alert
Service Bulletin 747-57A2234, dated February
21, 1988, or later FAA-approved revision.

D. If three or more bolts are found loose or
broken, replace all eight bolts used for the
forward attachment of the trailing edge flap
track to the wing lower surface prior to
further flight in accordance with Boeing Alert
Service Bulletin 747-57A2234, dated February
21, 1986, or later FAA-approved revision.

E. Alternate means of compliance for
paragraphs B., or C., above, is:

1. If broken bolts are found, their
replacement may be deferred for 1,200 flight
cycles, provided the remaining non:broken
bolts are retorqued to installation
requirements in accordance with Boeing
Alert Service Bulletin 747-57A2234, dated
February 21, 1986, or later FAA-approved
revisions.

2. If loose bolts are found, retorque all bolts
to installation requirements in accordance
with the Boeing Alert Service Bulletin 747~
57A2234, dated February 21, 1986, or later
FAA-approved revisions.

3. Perform a visual inspection of the H-11
bolts for broken bolts (evidenced by missing
heads) within 15 months after the inspections
of paragraph A., of this AD, and repeat the
inspections thereafter at intervals not to
exceed 15 months.

4. Replacement of the bolts with new bolts
in accordance with Boeing Alert Service

Bulletin 747-57A2234, dated February 21,
1988, or later FAA-approved revisions is
terminating action for the repetitive
inspections required by paragraph E.3.

F. An alternate means of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager,
Seattle Aircraft Certification Office, FAA,
Northwest Mountain Region.

G. Special flight permits may be issued in
accordance with FAR 21.187 and 21.199 to
operate airplanes to a base for the
accomplishment of inspections and/or
modifications required by this AD.

All persons affected by this directive
who have not already received this
service information from the
manufacturer may obtain copies upon
request to the Boeing Commercial
Airplane Company, P.O. Box 3707,
Seattle, Washington 98124-2207. These
documents may be examined at the
FAA, Northwest Mountain Region, 17900
Pacific Highway South, Seattle,
Washington, or the Seattle Aircraft
Certification Office, 9010 East Marginal
Way South, Seattle, Washington.

This amendment becomes effective
September 11, 1986,

Issued in Seattle, Washington, on July 29,
1986.

Joseph W. Harrell,

Acting Director, Northwest Mountain Region.
[FR Doc. 86-17517 Filed 8-4-86; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 39
[Docket No. 86-ASW-16; Amdt. 39-5367]

Airworthiness Directives; Rogerson
Hiller Corp., Model UH-12D, UH-12E,
UH-12E4, and Military Model OH-23F
and OH-23G Series Helicopters,
Including ali Models Converted to
Turbine Power by STC SH177WE and
STC SH178WE Equipped With Main
Rotor Blade Fork, Part Number (P/N)
52110-3

AGENCY: Federal Aviation
Administration (FAA), DOT,

ACTION: Final rule.

SUMMARY: This amendment supersedes
an existing airworthiness directive (AD),
(No. 78-18-04), which presently requires
inspections of the main rotor blade fork
on certain Rogerson Hiller Corporation
series helicopters. After issuing AD 79-
18-04, there was one complete blade
fork failure that resulted in a fatal
accident. The accident indicated that the
visual inspection applicable to certain
serial number main rotor blade forks is
not effective. This amendment is needed
to extend to all blade forks the daily
check and the 100-hour interval dye

penetrant inspections which are
presently required by AD 79-18-04 for
only selected serial number blade forks.
This amendment also requires that the
blade forks be inspected for proper
serialization. These actions are needed
to preclude blade fork failure which can
cause the loss of the aircraft.

DATES: Effective Date: August 22, 1986.
Compliance: As indicated in the body
of the AD.

ADDRESSES: The Rules Docket for this
amendment is located at the Office of
the Regional Counsel, Federal Aviation
Administration, Southwest Region, P.O.
Box 1689, Fort Worth, Texas 76101.

FOR FURTHER INFORMATION CONTACT:
Mr. Richard Yarges, Aerospace
Engineer, Airframe Section, ANM-120S,
Seattle Aircraft Certification Office,
Northwest Mountain Region, 17900
Pacific Highway South, C-68966, Seattle,
Washington 98168, telephone (206) 431-
2925.

SUPPLEMENTARY INFORMATION: This
amendment supersedes Amendment 39—
3540 (44 FR 50035), AD 79-18-04, which
superseded Amendment 39-3441 (44 FR
18645), AD 79-07-01, issued in 1979 to
require periodic inspection of the main
rotor blade fork (P/N 52110-3) on the
UH-12D and UH-12E model helicopters.
The main rotor blade fork is used to
attach the main rotor blade to the main
rotor hub. Cracking had been found in
service in the cylindrical section of the
fork, originating at the tension-torsion
pin (T.T. pin) hole. This cracking can
lead to total failure of the blade fork,
and thereby loss of the helicopter.

AD 79-18-04 recognizes two different
main rotor blade fork designs, one with
a shot-peened T.T. pin hole and one
without. The shot-peened design
currently receives a visual inspection,
with a 10-power magnifying glass, per
AD 79-18-04, every 643 hours' time in
service (concurrent with the
replacement of the T.T. pin). The
nonshot-peened design receives a daily
visual check plus a 100-hour interval
time in service dye penetrant inspection
of the T.T. pin hole and adjacent milled
surfaces. The two designs are
distinguished by serial number.

On January 186, 1986, a fatal accident
occurred on a UH-12E helicopter for the
type of failure that AD 79-18-04 was
intended to prevent. The part was
receiving a visual inspection with a 10-
power magnifying glass every 100 hours'
time in service.

The manufacturer has performed an
investigation into main rotor blade fork
cracking incidents. This investigation
has disclosed that both shot-peened and
nonshot-peened parts have cracked in
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service. The manufacturer has
recommended that the AD be revised to
eliminate reference to serial numbers
and to require a 100-hour interval time
in service dye check on all such main
rotor blade forks after an initial
threshold of 250 hours’ time in service.
The FAA has carefully considered these
findings and has determined to
supersede the existing AD with a new
AD requiring daily visual checks and
100-hour interval time in service dye
penetrant inspections of all P/N 52110-3
main rotfor blade forks, regardless of
serial number. The dye penetrant
inspection is applicable after the blade
forks have accumulated 250 hours’ time
in service and is to be phased in within
10 hours' time in service on helicopters
that have already accumulated 240 or
more hours' time in service but were not
previously being inspected in this
manner.

This supersedure also requires that
the main rotor blade forks be inspected
to assure that they have a serial number
permanently displayed on their outer
surface. All forks that meet the type
design for the UH-12D and E series
helicopters were so serialized during
their manufacture to provide a means of
tracking their accumulated life.
Nonserialized parts are ta be discarded
and replaced with serialized parts.

Additionally, the FAA has noted that
certain helicopter models, which the AD
should be applicable to, were not
specifically cited in AD 79-18-04.
Therefore, this supersedure revises the
applicable helicopter model citation in
the existing AD.

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
publie procedure hereon are
impracticable and good cause exists for
making this amendment effective in less
than 30 days.

The FAA has determined that this
regulation is an emergency regulation
that is not considered to be major under
Executive Order 12291. It is
impracticable for the agency to follow
the procedures of Order 12291 with
respect to this rule since the rule must
be issued immediately to correct an
unsafe condition in aircraft. It has been
further determined that this action
involves an emergency regulation under
DOT Regulatory Policies and Procedures
(44 FR 11034; February 26, 1979), If this
action is subsequently determined to
involve a significant/major regulation, a
final regulatory evaluation or analysis,
as appropriate, will be prepared and
placed in the regulatory docket
(otherwise, an evaluation or analysis is
not required). A copy of it when filed,
may be obtained by contacting the

person identified under the caption

“FOR FURTHER INFORMATION CONTACT.”

List of Subjects 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment
PART 39—[AMENDED]

Accordingly, pursuant to the authority
delegated to me, the FAA amends
§ 39.13 of Part 39 of the Federal Aviation
Regulations as follows:

1. The authority citation for Part 39
continues to read as follows:

Authority: 49 U.S.C 1354(a), 1421, and 1423;
49 U S.C. 106(g) (Revised Pub. L. 97-449,
January 12, 1983); and 14 CFR 11.89.

2. By adding the following new
airworthiness directive.

Rogerson Hiller Corp.: Applies to Model UH-
12D, UH-12E, and UH-12E4 series
helicopters, including military Models
OH-23F and OH-23G, and all those
converted in accordance with STC's
SH177WE and SH178WE, certificated in
any category, equipped with main rotor
biade fork P/N 52110-3.

Compliance is required as indicated, unless
already accomplished.

To detect cracks and prevent failures
which have occurred in the main rotor blade
fork P/N 52110-3 at the outboard tension-
torsion bar retention bolt hole, accomplish
the following:

(a) Within the next 10 hours' time in service
after the effective date of this AD, verify that
each installed P/N 52110-3 fork has a serial
number permanently displayed on its outer
surface. Remove from service forks found not
to be serialized and replace with serialized
parts.

(b) Perform a daily visual check of P/N
52110-3 forks for cracks in the area of the
outboard tension-torsion bar retention bolt
hole. Washers and nuts need not be removed
for this inspection. This check may be
performed by the pilot.

Note.—For the requirements regarding the
listing of compliance and method of
compliance with this AD in the aircraft’s
permanent maintenance record, see § 81.173.

() On forks having 240 or more hours' time
in service on the effective date of this AD,
within the next 10 hours' time in service,
unless already accomplished within the last
90 hours’ time in service, and within each 100
hours' time in service thereafter from the last
inspection, accomplish the inspection
specified in (e).

(d) On forks having less than 240 hours'
time in service on the effective date of this
AD, accomplish the inspeetion specified in (e)
prior to the accumulation of 250 hours' time in
service and within each 100 hours' time in
service thereafter from the last inspection.

(e) Perform a dye penetrant inspection, or
FAA-approved equivalent, of the bolt hole
and adjacent milled surfaces. For this
inspection, remove the nut, washer, and pin.

(f) Replace cracked rotor forks with like
serviceable parts prior to further flight.

(g) Special flight permits may be issued in
accordance with §§ 21.187 and 21,199 to
operate aircraft to a base for the
accomplishment of inspections required by
this AD.

(h) An alternate method of compliance
which provides an equivalent level of safety
may be approved by the Manager, Seattle
Aircraft Certification Office, FAA, Northwest
Mountain Region.

This amendment supersedes Amendment
39-3540 (44 FR 50035), AD 79-18-04.

This amendment becomes effective August
22, 1986.

Issued in Fort Worth, Texas, on July 18,
1986.
C.R. Melugin, Jr.,
Director. Southwest Region
[FR Doc. 86-17518 Filed 8-4-86; 8:45 am)]
BILLING CODE 4910-13-M

14 CFR Part 39

[Docket No. 85-NM-143-AD; Amdt. 39~
5387]

Airworthiness Directives; SAAB-
Fairchild Corporation Model SF-340A
Series Airplanes.

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final Rule.

SUMMARY: This amendment adds a new
airworthiness directive (AD) that
requires modification to the engine cable
controls on certain SAAB-Fairchild
Model SF-340A airplanes. This action is
prompted by reports of an incorrect
fitting of 0-ring seals. This situation, if
not corrected, could lead to freezing of
the engine cable(s).

EFFECTIVE DATE September 11, 1988.

ADDRESSES: The service bulletin
specified in this AD may be obtained
upon request to SAAB-Fairchild, Product
Support, S-58188, Linkoping, Sweden.
This document may be examined at the
FAA, Northwest Mountain Region, 17900
Pacific Highway South, Seattle,
Washington, or the Seattle Aircraft
Certification Office, 9010 East Marginal
Way South, Seattle, Washington.

FOR FURTHER INFORMATION CONTACT:
Ms. Judy Golder, Standardization
Branch, ANM-113; telephone (208) 431
2909. Mailing address: FAA, Northwest
Mountain Region, 17900 Pacific Highway
South, C-68966, Seattle, Washington
98168.

SUPPLEMENTARY INFORMATION: A
proposal to amend Part 39 of the Federal
Aviation Regulations to include an
airworthiness directive, which requires
the installation of new 0-ring seals on
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certain SAAB-Fairchild Model SF-340A
airplanes to prevent freezing of the
engine control cables, was published in
the Federal Register on February 10,
1985 (50 FR 4929).

Interested parties have been afforded
an opportunity to participate in the
making of this amendment.

No comments were received. After
careful review of the available data, the
FAA has determined that air safety and
the public interest require the adoption
of the rule as proposed.

It is estimated that 10 airplanes of U.S.
registry will be affected by this AD, that
it will take approximately 10 manhours
per airplane to accomplish the required
actions, and that the average labor cost
will be $40 per manhour. Based on these
figures, the total cost impact of this AD
to U.S. operators is estimated to be
$4,000.

For the reasons discussed above, the
FAA has determined that this regulation
is not considered to be major under
Executive Order 12291 or significant
under DOT Regulatory Policies and
Procedures (44 FR 11034; February 26,
1979) and it is further certified under the
criteria of the Regulatory Flexibility Act
that this rule will not have a significant
economic effect on a substantial number
of small entities because of the minimal
cost of compliance per airplane ($400). A
final evaluation has been prepared for
this regulation and has been placed in
the docket.

List of Subjects in 14 CFR Part 39
Aviation Safety, Aircraft.

Adoption of the Amendment

PART 39—[AMENDED]

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends § 39.13 of Part 39 of the Federal
Aviation Regulations as follows;

1. The authority citation for Part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C. 106(g) (Revised Pub, L. 97-449,
January 12, 1983); and 14 CFR 11.89.

§39.13 [Amended]

2. By adding the following new
airworthiness directive:

SAAB-Fairchild: Applies to Model SP-340A
airplanes listed in SAAB-Fairchild
Service Bulletin SF-340-76-007, Revision
3, dated August 14, 1985, certificated in
any category. Compliance is required
within 60 days after the effective date of
this AD, unless previously accomplished.
To prevent engine control cable freezing,
accomplish the following:

A. Modify the engine control cable system
in accordance with SAAB-Fairchild Service

Bulletin SF340-76-007, Revision 3, dated
August 14, 1985.

B. An alternate means of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager,
Standardization Branch, ANM-113, FAA,
Northwest Mountain Region.

C. Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate airplanes to a base for the
accomplishment of inspections and/or
modifications required by this AD.

All persons affected by this directive,
who have not already received the
appropriate service document from the
manufacturer, may obtain copies upon
request to SAAB-Fairchild, Product
Support, S-58188, Linkoping, Sweden.
This document may be examined at the
FAA, Northwest Mountain Region, 17900
Pacific Highway South, Seattle,
Washington, or the Seattle Aircraft
Certification Office, 9010 East Marginal
Way South, Seattle, Washington,

This amendment becomes effective
September 11, 1988.

Issued in Seattle, Washington, on july 29,
1986,

Joseph W. Harrell,

Acting Director Northwest Mountain Region.
[FR Doc. 86-17516 Filed 8-4-88; 8:45 am|
BILLING CODE 4910-13-M

14 CFR Part 39

[Docket No. 85-NM-28-AD; Amdt. 39-5388]

Airworthiness Directives; Short
Brothers PLC Models SD3-30 and
SD3-60 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final Rule.

SUMMARY: This amendment adds a new
airworthiness directive (AD) that
requires sealing eight co-axial
connectors in the fuel quantity
indication system on certain Short
Brothers PLC Models SD3-30 and SD3-
80 series airplanes. This action is
necessary to prevent ingress of
moisture, which may result in erratic or
false indications of fuel tank contents.

EFFECTIVE DATE: September 11, 1988.

ADDRESSES: The service bulletins
specified in this AD may be obtained
upon request to Shorts Aircraft, 1725
Jefferson Davis Highway, Suite 510,
Arlington, Virginia 22202, These
documents may be examined at the
FAA, Northwest Mountain Region, 17900
Pacific Highway South, Seattle,
Washington, or the Seattle Aircraft
Certification Office, 9010 East Marginal
Way South, Seattle, Washington.

FOR FURTHER INFORMATION CONTACT:
Ms. Judy Golder, Standardization
Branch, ANM-113; telephone (206) 431~
2909. Mailing address: FAA, Northwest
Mountain Region, 17900 Pacific Highway
South, C-68966, Seattle, Washington
98168,

SUPPLEMENTARY INFORMATION: A
proposal to amend Part 39 of the Federal
Aviation Regulations to include an
airworthiness directive, which requires
sealing of eight co-axial connectors in
the fuel quantity indication system on
certain Short Brothers PLC Models SD3-
30 and SD3-60 series airplanes, was
published in the Federal Register on
March 12, 1986 (51 FR 8508). '

Interested parties have been afforded
an opportunity to participate in the
making of this amendment. One
comment was received which supported
the NPRM.

After careful review of the available
data, the FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

It is estimated that 101 airplanes of
U.S. registry will be affected by this AD,
that it will take approximately 5
manhours per airplane to accomplish the
required actions, and that the average
labor cost will be $40 per manhour.
Based on these figures, the total cost
impact of this AD to U.S. operators is
estimated to be $20,200.

For the reasons discussed above, the
FAA has determined that this regulation
is not considered to be major under
Executive Order 12291 or significant
under DOT Regulatory Policies and
Procedures (44 FR 11034; February 26,
1979) and it is further certified under the
criteria of the Regulatory Flexibility Act
that this rule will not have a significant
economic effect on a substantial number
of small entities because of the minimal
cost of compliance per airplane ($200). A
final evaluation has been prepared for
this regulation and has been placed in
the docket.

List of Subjects in 14 CFR Part 39
Aviation Safety, Aircraft.
Adoption of the Amendment

PART 39—{AMENDED]

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends § 39.13 of Part 39 of the Federal
Aviation Regulations as follows:

1. The authority citation for Part 39
continues to read as follows:

Authority: 49 U.S.C, 1354(a), 1421 and 1423;

49 U.S.C. 106(g) (Revised Pub, L. 97-449,
January 12, 1983); and 14 CFR 11.89,
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2. By adding the following new
airworthiness directive:

Short Brothers PLC: Applies to Models SD3-
30 and SD3-60 airplanes listed in Short
Brothers PLC Service Bulletins SD3-28~
22, Revision 2, dated July 1985 (for Model
SD3-30 airplanes), and SD360-28-06,
Revision 2, dated July 1985 (for Model
SD3-60 airplanes), certificated in any
category. Compliance is required within
90 days after the effective date of this
AD. To prevent erroneous or erratic fuel
quantity indications caused by moisture
ingress into the fuel tank gauging system
co-axial connectors, accomplish the
following, unless previously
accomplished:

A. Seal the affected co-axial connectors in
accordance with Short Brothers PLC, Service
Bulletins §D3-28-22, Revision 2, dated July
1985, for Model SD3-30 airplanes, and SD360-
28-06, Revision 2, dated July 1985, for Model
SD3-60 airplanes.

B. An alternate means of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager,
Standardization Branch, ANM-113, FAA,
Northwest Mountain Region.

C. Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate airplanes to a base for the
accomplishment of inspections and/or
modifications required by this AD.

All persons affected by this directive
who have not already received the
appropriate service documents from the
manufacturer may obtain copies upon
request to Shorts Aircraft, 1725 Jefferson
Davis Highway, Suite 510, Arlington,
Virginia 22202. These documents may be
examined at the FAA, Northwest
Mountain Region, 17900 Pacific Highway
South, Seattle, Washington, or the
Seattle Aircraft Certification Office,
9010 East Marginal Way South, Seattle,
Washington.

This amendment becomes effective
September 11, 1986.

Issued in Seattle, Washington, on July 29,
1986.

Joseph W. Harrell,

Acting Director, Northwest Mountain Region.
[FR Doc. 86-17515 Filed 8-4-86; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 39
[Docket No. 86-NM-~24-AD; Amdt. 29-5385]

Airworthiness Directives; Boeing
Model 737 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule,

SUMMARY: This amendment adds a new
airworthiness directive (AD) which

requires inspection for proper self-
locking torque of certain self-locking
nuts on certain Boeing Model 737
airplanes, and replacement, if
necessary. This action is prompted by
detection of several nuts that were
found to have insufficient self-locking
torque for proper self-locking. This
condition, if not corrected, could result
in the loss of an affected nut and the
loss of proper retention of the
associated airplane component.

DATE: Effective September 11, 1986.

ADDRESSES: The applicable service
documents may be obtained upon
request from the Boeing Commercial
Airplane Company, P.O. Box 3707,
Seattle, Washington 96124. This
information may be examined at the
FAA, Northwest Mountain Region, 17900
Pacific Highway South, Seattle,
Washington, or the Seattle Aircraft
Certification Office, 9010 East Marginal
Way South, Seattle, Washington.

FOR FURTHER INFORMATION CONTACT:
Mr. Carlton Holmes, Airframe Branch,
ANM-120S; telephone (206) 431-2926,
Mailing address: Seattle Aircraft
Certification Office, FAA, Northwest
Mountain Region, 17900 Pacific Highway
South, C-68966, Seattle, Washington
98168.

SUPPLEMENTARY INFORMATION: A
proposal to amend Part 39 of the Federal
Aviation Regulations to include an AD
requiring inspection and replacement, as
necessary, of certain self-locking nuts in
significant applications on certain
Boeing Model 737 series airplanes was
published in the Federal Register on
March 26, 1986 (51 FR 10406). The
comment period for the proposal closed
on May 19, 1986.

Interested parties have been afforded
an opportunity to participate in the
making of this AD and due
consideration has been given to all
comments received.

The Air Transport Association (ATA)
of America, on behalf of its affiliates,
provided the following comments:

The ATA commented that although
the areas specified for inspection may
be structurally significant, it does not
necessarily follow that loosening of the
self-locking nut will result in an unsafe
condition. It was noted that for the
vertical fin installation, even the loss of
the nut will not cause the bolt to back
off since the bolt head is on top against
another structural surface. The FAA
does not concur. A review of both
design drawings and production
hardware revealed no such restraining
structure. Furthermore, the manufacturer
indicated that, although it may be
standard practice to install these bolts

with the head on top, this is not a design
requirement.

An operator noted that, although the
applicability statement in the proposed
rule includes all airplanes listed in
Boeing Service Letter 737-SL-27-28,
dated January 18, 1988, the service letter
does not describe any inspections for
airplanes line numbered airplanes 1 thru
929, Therefore, the operator requested
that the final rule be revised to delete
line numbered airplanes 1 thru 829. The
FAA concurs. The applicability
statement of the final rule has been
revised to include only those airplanes
for which detailed inspection areas are
specified. These inspection areas
include, the Body Buttock Line (BBL)
70.85 wing to body splice plate, the
thrust reverser secondary deactivation
pin, the vertical fin front spar to closure
rib attachments, and apply only to
airplane Groups I and Il as specified in
Boeing Service Letter 737-SL-27-28,
dated January 16, 1986.

Another operator commented that
several of the nut installations specified
for inspections are not applications
affecting airworthiness and that the
remaining areas are designed such that
a longer threshold for compliance is
warranted. In particular, the operator
cited the BBL 70.85 wing to body splice
and the thrust reverser secondary
deactivation pins as inspection areas
which should be deleted from the AD.
Furthermore, the operator recommended
that, if inspections are necessary, the
threshold should be extended from 180
days to 18 months to allow scheduling.

In regard to the recommendation for
extension of the threshold, the FAA has
reviewed the comments received and
the design of each structural detail
involved and has determined that the
compliance time may be extended to 18
months without derogating safety, and
the final rule has been revised
accordingly, The FAA does not concur
with the suggestion that the BBL 70.85
and thrust reverser inspections are
unnecessary. The BBL 70.85 inspection
applies to four three-quarter inch
diameter countersunk bolts common to
the side of body splice plate and the rear
spar lower chord. This is obviously a
significant structural area and has been
cited as an area requiring inspection
under the 737 Supplemental Structural
Inspection Program. These fasteners
must maintain the clamp-up which is
vital to the structural integrity of this
joint, Accordingly, the service letter
specifies an external visual inspection to
assure adequate clamp-up. Although
these bolts are installed in close reamed
holes and sealed with tank sealant, this
is not considered a positive means of
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retention without adequate self-locking
torque. The thrust reverser deactivation
pin, though seldom used, does provide a
vital function. It is necessary to prevent
deployment of the thrust reverser when
the thrust reverser must be rendered
inactive. Furthermore, the engine area is
one of high noise and vibration, both of
which may loosen any nuts which do
not have a positive means of retention.

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the proposed rule with the
changes noted above.

It is estimated that 140 airplanes of
U.S. registry will be affected by this AD.
A total of 83 airplanes will require 4
manhours per airplane for inspections
and the remaining 57 airplanes will
require 14 manhours for inspections.
Based on an average labor cost of $40
per manhour, the total cost impact of
this AD to U.S. operators is estimated to
be $45,200.

For the reasons discussed above, the
FAA has determined that this regulation
is not considered to be major under
Executive Order 12291 or significant
under Department of Transportation
Regulalory Policies and Procedures (44
FR 11034; February 26, 1979); and it is
further certified under the criteria of the
Regulatory Flexibility Act that this rule
will not have a significant economic
impact on a substantial number of small
entities because few, if any, Boeing
Model 737 airplanes are operated by
small entities. A copy of a draft
regulatory evaluation prepared for this
action is contained in the regulatory
docket.

List of Subjects in 14 CFR Part 39
Aviation safety, Aircraft,
Adoption of the Amendment

PART 39—[AMENDED]

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends § 39.13 of Part 39 of the Federal
Aviation Regulations as follows:

1. The authority citation for Part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;

49 U.S.C. 106(g) (Revised Pub. L. 97-449,
January 12, 1983); and 14 CFR 11.89,

§39.13 [Amended]

2. By adding the following new
airworthiness directive:
Boeing

Applies to Model 737 series airplanes. line
numbers 930 and above, listed in Boeing
Service Letter 737-S1-27-38, dated January
16, 1986, certiticated in any category. To

detect nuts installed at the Body Buttock Line
(BBL) 70.85 wing-to-body splice plate, the
thrust reverser secondary deactivation pin,
and the vertical fin front spar to closure rib
attachments, that have insufficient self-
locking torque characteristics, accomplish the
following, unless already accomplished:

A. Within the next 18 months after the
effective date of this AD, check the self-
locking nuts, P/N BACN10jC12CM and P/N
BACN10JC 12CD, for proper self-locking
torque in accordance with Paragraph II of
Boeing Service Letter 737-SL-27-38, dated
January 16, 1986, or later FAA-approved
revision. If any self-locking nut does not meet
the torque criteria specified in the service
letter, replace it prior to further flight with an
appropriate nut which meets the torque
criteria.

B. An alternate means of the compliance or
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager,
Seattle Aircraft Certification Office, FAA,
Northwest Mountain Region.

C. Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate airplanes to a base for the
accomplishment of inspections and/or
modifications required by this AD.

All persons affected by this directive
who have not already received the
appropriate service document from the
manufacturer may obtain copies upon
request to the Boeing Commercial
Airplane Company, P.O. Box 3707,
Seattle, Washington 98124. This
document may be examined at the FAA,
Northwest Mountain Region, 17900
Pacific Highway South, Seattle,
Washington, or the Seattle Aircraft
Certification Office, 9010 East Marginal
Way South, Seattle, Washington.

This amendment becomes effective
September 11, 1986,

Issued in Seattle, Washington, on July 29,
1986.

Joseph W. Harrell,

Acting Director, Northwest Mountain Region.
[FR Doc. 86-17513 Filed 8—4-86; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 39
[Docket No. 86-NM-13-AD; Amdt. 39-5384]

Airworthiness Directives: Boeing
Model 727 and 727-100 Series
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This amendment adds a new
airworthiness directive (AD) that
supersedes an existing AD that requires
inspection, and repair, if necessary, of
the wing center section front spar on
certain Boeing Model 727 airplanes.
Since issuance of the existing AD, there

have been reports of cracking in areas
adjacent to those required to be
inspected, and cracking in areas
previously repaired. This AD expands
the area that must be inspected,
eliminates one repair procedure
referenced in the existing AD, and
requires reinspection of areas previously
repaired in accordance with that
procedure .

DATE: Effective September 11, 1986,

ADDRESSES: The applicable service
information may be obtained from the
Boeing Commercial Airplane Company,
P.0O. Box 3707, Seattle, Washington
98124-2207. This information may be
examined at the FAA, Northwest
Mountain Region, 17900 Pacific Highway
South, Seattle, Washington, or the
Seattle Aircraft Certification Office,
9010 East Marginal Way South; Seattle,
Washington.

FOR FURTHER INFORMATION CONTACT:
Mr, Stanton R. Wood, Airframe Branch,
ANM-120S; telephone (206) 431-2924.
Mailing address: FAA, Northwest
Mountain Region, 17900 Pacific Highway
South, C-88966, Seattle, Washington
98168.

SUPPLEMENTARY INFORMATION: A
proposal to amend Part 39 of the Federal
Aviation Regulations was published in
the Federal Register on March 31, 1986
(51 FR 10878) to supersede AD 70-15-15,
Amendment 38-3417, and require
inspection and repair, if necessary, of
the wing center section front spar on
certain Boeing Model 727 airplanes. The
Comment period for the proposal closed
on May 23, 1986.

Interested parties have been afforded
an opportunity to participate in the
making of this amendment. Three
comments were received.

The first commenter was an operator
who had not found any cracks on
airplanes which had accumulated over
20,000 landings prior to the
incorporation of the back-to-back
stiffener modification. Therefore, the
operator felt that the initial inspection
on airplanes that incorporated the back-
to-back stiffener modification after
20,000 landings could be extended from
500 to 1,000 landings. The NPRM, as
issued, specified in paragraph F. that the
initial inspection be within 1,000
landings on airplanes that have
accumulated 20,000 landings prior to the
installation of the back to-back stiffener.
A cross-reference has been inserted in
paragraph A. of the AD to clarify that
the initial compliance period in that
paragraph doesn't apply to airplanes
subject to pargraph F.

The second commenter stated that the
proposed rule does not discuss airplanes
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that had less than 20,000 landings prior
to the incorporation of the back-to-back
stiffener modification. The proposed rule
did not discuss airplanes in this
category because the FAA had
determined that additional inspections
of these airplanes are not necessary.
Paragraph F.1. has been added to the
final rule to clarify this point.

The third commenter stated that if a
crack less than 5 inches long was
detected on an airplane with the back-
to-back stiffeners installed after 20,000
landings, the proposed AD would
require the airplane to be modified in
accordance with paragraph E. No
provision was proposed to inspect and
modify the airplane in accordance with
paragraph B. or C. The FAA concurs,
that if cracks less than 5 inches long are
detected it is acceptable to inspect and
modify and repetitively inspect the
airplane in accordance with paragraph
B., or C,, as appropriate. The final rule
has been revised to incorporate this
alternative.

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the changes
previously noted.

It is estimated that 130 airplanes will
be affected by this AD, that it will take
approximately 24 manhours per airplane
to accomplish the required actions, and
that the average labor cost will be $40
per manhour. Based on these figures, the
total cost impact of this AD to U.S,
Operators is estimated to be $124,800.

For the reasons discussed above, the
FAA has determined that this regulation
is not considered to be major under
Executive Order 12291 or significant
under DOT Regulatory Policies and
Procedures (44 FR 11034; February 28,
1979), and it is further certified under the
criteria of the Regulatory Flexibility Act
that this rule will not have a significant
economic effect on a substantial number
of small entities because few, if any,
Boeing Model 727 airplanes are operated
by small entities, A final evaluation has
been prepared for this regulation and
has been placed in the docket.

List of Subjects in 14 CFR Part 39
Aviation Safety, Aircraft.
Adoption of the Amendment

PART 39—[AMENDED]

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends § 39.13 of Part 39 of the Federal
Aviation Regulations as follows:

1. The authority citation for Part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C. 106(g) (Revised Pub. L. 97449,
January 12, 1983); and 14 CFR 11.89.

§39.13 [Amended]

2. By adding the following new
airworthiness directive:
Boeing

Applies to all Model 727 and 727-100 series
airplanes listed in Boeing Service Bulletin
727-57-107, Revision 5, dated December 13,
1985, certificated in any category. To detect
cracks in the wing center section front spar
web between Left Buttock Line (LBL) 58.64
and Right Butlock Line (RBL) 58.64,
accomplish the following, unless already
accomplished:

A. Except as provided in paragraph F.,
prior to the accumulation of 15,000 landings,
or within the next 500 landings after the
effective date of this AD, whichever occurs
later, unless accomplished within the last 500
landings prior to the effective date of this AD,
visually inspect the wing center section for
cracks in accordance with Figure 1 of Boeing
Service Bulletin 727-57-107, Revision 5, dated
December 13, 1985, or later FAA-approved
revisions. If no cracks are detected, repeat
the visual inspection at intervals not to
exceed 1,000 landings.

B. If a single crack less than two inches in
length is detected on either side of BBL 0.0,
before further flight, the crack must be stop
drilled at each end in accordance with the
Boeing 727 Structural Repair Manual (SRM)
and visually reinspected at intervals not to
exceed 10 landings for crack growth beyond
the stop holes. If crack growth occurs bevond
any stop hole, accomplish the procedures
required by paragraph C., or D., of this AD.

C. If a single crack between two and five
inches in length is detected on either side of
BBL 0.0., before further flight, the crack must
be stop drilled at each end in accordance
with the Boeing 727 SRM, and the crack must
be repaired in accordance with Boeing
Drawing Number 69-62491--2. Visually
reinspect the affected area at intervals not to
exceed 200 landings for crack growth beyond
any stop hole. If crack growth occurs beyond
any stop hole, accomplish the procedures
required by paragraph D., below.

D. If any crack greater than five inches is
detected, or if more than one crack on either
side of BBL 0.0 is detected, they must be stop-
drilled in accordance with the Boeing 727
SRM, and modified in accordance with
paragraph E., of this AD,

E. To terminate the repetitive inspection
requirements of paragraphs A, B., C., and F.
of this AD, accomplish one of the following:

1. Accomplish the modification described
in Part LD. of the Accomplishment
Instructions of Boeing Service Bulletin 727-
57-107, Revision 5, or later FAA-approved
revision; or

2. Accomplish the interim modification
described in Part LE. of the Accomplishment
Instructions of Boeing Service Bulletin 727-
57-107, Revision 5, or later FAA-approved
revision. Prior to the accumulation of 12,000
landings after the incorporation of the interim
modification, eddy current inspect the
fastener and any stop holes for crack growth,
remove the fatigued metal, stop-drill any new

cracks in accordance wtih the Boeing 727
SRM, and incorporate the terminating
modification in accordance with Parl LE. of
the Accomplishment Instructions of Boeing
Service Bulletin 727-57-107, Revision 5, or
later FAA-approved revision.

F. With respect to airplanes that have been
modified by installing angles back-to-back
with existing stiffeners:

1. Airplanes modified prior to the
accumulation of 20,000 landings require no
further action.

2. Airplanes modified after the
accumulation of 20,000 landings mus! be
inspected within 1,000 landings after the
effective date of this AD in accordance with
Figure 1 of Boeing Service Bulletin 727-57-
107, Revision 5, or later FAA-approved
revision. If cracks are found, before further
flight, accomplish paragraph B., C. or D., as
appropriate, of this AD. If no cracks are
found, reinspect thereafier at intervals not to
exceed 1,000 landings.

G. An alternate means of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager,
Seattle Aircraft Certification Office, FAA,
Northwest Mountain Region.

H. Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate airplanes to a base for the
accomplishment of inspections and/or
maodifications required by this AD.

All persons affected by this directive
who have not already received the
appropriate service documents from the
manufacturer may obtain copies upon
request to the Boeing Commercial
Airplane Company, P.O. Box 3707,
Seattle, Washington 98124-2207. These
documents may be examined at the
FAA, Northwest Mountain Region, 17900
Pacific Highway South, Seattle,
Washington, or the Seattle Aircraft
Certification Office, 9010 East Marginal
Way South, Seattle, Washington.

This supersedes AD 70-15-15,
Amendment 39-1048, as amended by
Amendments 39-1188, and 39-3417.

This Amendment becomes effective
September 11, 1986.

Issued in Seattle, Washington, on July 29,
1986,

Joseph W. Harrell,

Acting Director, Northwest Mountain Region,
[FR Doc. 86-17514 Filed 8-4-86; 8:45 am|
BILLING CODE 4910-13-M

14 CFR Part 71
[Airspace Docket No. 86-ANE-18]

Establishment of the Rangeley, Maine,
700 Foot Transition Area

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.
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SUMMARY: This action establishes the
Rangeley, Maine, 700 Foot Transition
Area so as to provide protected airspace
for aircraft executing a new
Nondirectional Radio Beacon Airport
(NDB-A) Standard Instrument Approach
Procedure (SIAP) to the Rangeley
Municipal Airport, Rangeley, Maine.
EFFECTIVE DATE: 0901 GMT, October 23,
1986.

FOR FURTHER INFORMATION CONTACT:
Stanley E. Matthews, Manager,
Operations, Procedures and Airspace
Branch, ANE-530, Federal Aviation
Administration, Air Traffic Division, 12
New England Executive Park,
Burlington, Massachusetts 01803.
Telephone (617) 273-7139.

SUPPLEMENTARY INFORMATION:
History

On May 12, 1986, the FAA proposed to
amend § 71.181 of Part 71 of the Federal
Aviation Regulations (14 CFR Part 71) to
establish the Rangeley, Maine, 700 Foot
Transition Area so as to provide
protected airspace for aircraft executing
a new Nondirectional Radio Beacon
Airport (NDB-A) Standard Instrument
Approach Procedure (SIAP) to the
Rangeley Municipal Airport, Rangeley,
Maine. [51 FR 17365}

Interested parties were invited to
participate in this Rulemaking
Proceeding by submitting written
comments on the proposal to the FAA.
No comments objecting to the proposal
were received. Except for editorial
changes, this amendment is the same as
that proposed in the Notice. Section
71.181 of Part 71 of the Federal Aviation
Regulations was republished in
Handbook 7400.6B dated January 2,
1986.

The Rule

This amendment to Part 71 of the
Federal Aviation Regulations
establishes the Rangeley, Maine, 700
Foot Transition Area so as to provide
protected airspace for Instrument Flight
Rule aircraft executing a new
Nondirectional Radio Beacon Airport
(NDB-A) Standard Instrument Approach
Procedure (SIAP) to the Rangeley
Municipal Airport, Rangeley, Maine.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a “major
rule” under Executive Order 12291; (2) is
not a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 28, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated

impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71
Aviation safety, Transition areas.

Adoption of the Amendment
PART 71—[AMENDED]

Accordingly, pursuant to the authority
delegated to me, the Federal Aviation
Administration (FAA) amends Part 71 of
the FAR (14 CFR Part 71) as follows:

1. The authority citation for Part 71
continues to read as follows:

Authority: 49 U.S.C. 1348(a), 1354(a), 1510;
Executive Order 10854; 49 US.C. 106(g)
(Revised Pub. L. 97449, January 12, 1983); 14
CFR 11.69.

§71.181 [Amended]

2, By amending Section 71.181 as
follows:

Rangeley, Maine, Transition Area

That airspace extending upward from 700
feet above the surface within a 6.5 mile
radius of the center, of the Rangeley
Municipal Airport, latitude 44 59°00" N.,
longitude 70 39'45* W., Rangeley, Maine, and
within 3.5 miles each side of the Rangeley
NDB, latitude 44 56'02" N., longitude 70 45'03"
W., 244 Magnetic (266 True) bearing from the
Rangeley NDB, extending from the 6.5 mile
radius to 10 miles southwest of the Rangeley
NDB.

Issued in Burlington, Massachusetts, on
July 23, 1986.

James L. Lucas,

Manager, Air Traffic Division, ANE-500.
[FR Doc. 86-17510 Filed 8-4-86; 8:45 am)
BILLING CODE 4910-13-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 271

[Docket No. RM73-76-115 (New Mexico-
14); Order No. 455]

High-Cost Gas Produced From Tight
Formations; New Mexico
Issued: July 31, 1988.

AGENCY: Federal Energy Regulatory
Commission, DOE.

ACTION: Final rule.

SUMMARY: Section 107(c)(5) of the
Natural Gas Policy Act of 1978
authorizes the Federal Energy

Regulatory Commission to designate
certain types of gas as high-cost gas
where the Commission determines that
the gas is produced under conditions
which present extraordinary risks or
costs. Under section 107{c)(5), the
Commission issued a rule designating
natural gas produced from tight
formations as high-cost gas which may
receive an incentive price. 18 CFR
271.703 (1986). That rule established
procedures for jurisdictional agencies to
submit recommendations of areas for
designation as tight formations. This
order adopts the recommendation of the
State of New Mexico Energy and
Mineral Department Oil Conservation
Division that portions of the Dakota
Producing Interval located in the Basin-
Dakota Gas Pool, San Juan County, New
Mexico, be designated as a tight
formation under § 271.703(d) of the
Commission's regulations.

EFFECTIVE DATE: This rule is effective
September 2, 1988.

FOR FURTHER INFORMATION CONTACT:
Mitchell L. Cohen, (202) 357-5491; Victor
H. Zabel, (202) 357-86186; or Michael J.
Boyle, (202) 357-5689.
SUPPLEMENTARY INFORMATION:

Before Commissioners: Anthony G. Sousa,

Acting Chairman; Charles G. Stalon, Charles
A. Trabandt and C.M. Naeve,

Based on the recommendations made
by the State of New Mexico Energy and
Minerals Department Oil Conservation
Division (New Mexico), the Federal
Energy Regulatory Commission
(Commission) amends its regulations *
to include a portion of the Dakota
Producing Interval in the Basin-Dakota
Gas Pool, San Juan County, New
Mexico, as a designated tight formation
eligible for incentive pricing.

Background

On April 19, 1982, the Commission
received a recommendation pursuant to
§ 271.703(d) of the Commission's
regulations 2 from New Mexico that a
specified area of the Dakota Producing
Interval located in the Basin-Dakota Gas
Pool, San Juan County, New Mexico, be
designated as a tight formation. A notice
proposing the designation was issued on
May 3, 1982.% Southern California Gas

118 CFR 271.703(d) (1986).

2 Jd.

3 47 FR 19719 (May 7, 1982). The Commission
received three comments on the proposed rule: one
in support of New Mexico's recommendation from
Husky Oil Company and two in opposition, one
jointly from Southern California Gas Company and
Pacific Lighting Gas Supply Company and one from
Pacific Gas and Electric Company. No party
requested a public hearing.
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Company, Pacific Lighting Gas Supply
Company (SoCal/PLGS), and Pacific
Gas and Electric Company filed
comments stating that certain acreage
could be subject to exclusion pursuant
to § 271.703(c)(2)(i)(D) of the
Commission's regulations since, in their
view, the area was previously
authorized for infill drilling by New
Mexico and could be developed without
incentive pricing. SoCal/PLGS also
claimed that the royalty rate and
average well cost data used by
Consolidated Oil and Gas, Inc.
(Consolidated) to support its original
application to New Mexico were not
representative and should not be relied
upon. They further argue that producers
will have little incentive to keep costs
down if they know that they can rely on
such costs to show the need for
incentive pricing.

On June 24, 1982, the Commission
requested additional information,
specifically the spud dates for the wells
drilled into the Dakota Formation within
the application area. The Commission
received that information on January 23,
1985.

Discussion

The evidence submitted by New
Mexico supports the assertion that
certain acreage in the Dakota Producing
Interval in the Basin-Dakota Gas Pool,
San Juan County, New Mexico, meets
the guidelines contained in
§ 271.703(c)(2)(i). The evidence is based
on economic data, geologic data from
eighteen wells, and engineering and
production data from three wells located
within the application area and two
wells located just east of the application
area.

The original application filed by
Consolidated with New Mexico sought
tight formation designation only for the
Dakota Formation underlying 29,645
acres. New Mexico had sufficient data
to consider a larger stratigraphic area
and made its recommendation for the
Dakota Producing Interval (comprised of
the Granerous Shale Formation, the
Dakota Formation, and the productive
upper portion of the Morrison
Formation). Based upon economic data
provided by Consolidated, however,
New Mexico excluded 14,482 acres from
the original application area. New
Mexico states that in its judgment the
excluded acreage can be developed
absent the incentive price established in
18 CFR 271.703(a) (1986). Thus, New
Mexico's recommendation to the
Commission is for some 15,163 acres of
the Dakota Producing Interval in the

Basin-Dakota Gas Pool, San Juan
County, New Mexico.

Analysis of the data submitted
indicates that the guidelines contained
in § 271.703(c)(2)(i) are satisfied.* The
average /n situ gas permeability
throughout the Dakota Producing
Interval is expected to be 0.0296
millidarcy 3 which is less than the
maximum allowable 0.1 millidarcy. The
average observed flow rate prior to
stimulation is sixty-three Mcf per day ©
which is less than the maximum
allowable rate of 251 Mcf per day. None
of the wells drilled into the Dakota
Producing Interval within the
recommended area are expected to
produce, prior to stimulation, more than
five barrels of crude oil per day. Finally,
even though the Basin-Dakota Gas Pool
in San Juan County is authorized for
infill drilling,” the record supports New
Mexico's holding that incentive prices
are necessary for the development of the
recommended area. The assertion by
SoCal/PLGS that New Mexico's
consideration, are unrepresentative in
the area. New Mexico's reliance on the
royalty rates provided by Consolidated
was unreasonable is unsupported.
SoCal/PLGS have provided no evidence
that such rates, which are legitimate
expenses for New Mexico's reliance on
the average well cost data provided by
Consolidated also appears reasonable
and no contrary information has been
provided by opposing commenters. New
Mexico, applying the standard set forth
in § 271.703(c)(2)(i)(D) of the
Commission's regulations, excluded
nearly half of the acreage originally
applied for by Consolidated because
that area could be economically

developed without additional incentives.

This Commission will not disturb the
findings by New Mexico that incentive
pricing is necessary for development of
the recommended area, since New
Mexico's recommendation is supported
by evidence in the record which is
uncontradicted by opposing
commenters. Accordingly, the
Commission adopts New Mexico's
recommendation,

The Commission orders
The Commission adopts the

* The analysis included the data from the two
wells outside the original application area.

® The average in situ gas permeability of those
wells within the original application area is 0.0234
millidarcy.

¢ The average flow rate for those wells within the
original application area is twenty-two Mcf per day.

7 New Mexico Order No. R-1670-V, effective July
1. 1979.

recommendation made by the State of
New Mexico Energy and Minerals
Department Oil Conservation Division
that a portion of the Dakota Producing
Interval within the Basin-Dakota Gas
Pool, San Juan County, New Mexico, be
designated as a tight formation under
§ 271.703(d).

This amendment shall become
effective September 2, 19886.

List of Subjects in 18 CFR Part 271

Natural gas, Incentive price, Tight
formations.

In consideration of the foregoing, Part
271 of Subchapter H, Chapter I, Title 18,
Code of Federal Regulations, is
amended as set forth below.

By the Commission.
Kenneth F. Plumb,
Secretary.

PART 271—[AMENDED]

1. The authority citation for Part 271
continues to read as follows:

Authority: Department of Energy
Organization Act, 42 U.S.C, 7101 et seg.;
Natural Gas Policy Act of 1978, 15 U.S.C.
3301-3432; Administrative Procedure Act, 5
U.S.C. 553.

2. Section 271.703 is amended by
adding paragraph (d) (197) to read as
follows:

§271.703 Tight formations.

- * - - -

(d) Designated tight formations,

* * - - -

(197) Dakota Producing Interval in
New Mexico. RM79-76 (New Mexico-
14).

(i) Delineation of formation. The
Dakota Producing Interval is located in
Township 31 North, Range 13 West,
Sections 1 through 12, Sections 14
through 21, Sections 28 through 32,
NMPM, San Juan County, New Mexico.
The interval is within the Basin—Dakota
Gas Pool, in the northwestern portion of
the San Juan Basin near the Hogback
Monocline.

(ii) Depth. The Dakota Producing
Interval is composed of the Granerous
Shale Formation, the Dakota Formation,
and the productive upper portion of the
Morrison Formation. The average depth
to the top of the Dakota Formation is
6,544 feet. Gross thickness of the
interval is approximately 400 feet.

[FR Doc. 86-17565 Filed 8-4-86; B:45 am|
BILLING CODE 6717-01-M
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DEPARTMENT OF THE TREASURY
CUSTOMS SERVICE

19 CFR Part 101
[T.D. 86-145]

Customs Regulations Amendment
Relating to the Customs Field
Organization; Shreveport and Bossier
City, LA

AGENCY: U.S. Customs Service,
Treasury.

ACTION: Final rule.

SuMMARY: This notice changes the field
organization of the Customs Service by
establishing a new port of entry, on a 2-
year trail basis, at Shreveport and
Bossier City, Louisiana. This change is
being made as part of Customs
continuing program to obtain more
efficient use of its personnel, facilities,
and resources, and to provide better
service to carriers, importers, and the
public,

EFFECTIVE DATE: September 4, 1986.

FOR FURTHER INFORMATION CONTACT:
Richard Coleman, Office of Inspection
and Control, U.S. Customs Service, 1301
Constitution Avenue, NW., Washington,
DC 20229 (202-566-8157).

SUPPLEMENTARY INFORMATION:

Background

Customs ports of entry are places
{seaports, airports, or land border ports)
designated hy the Secretary of the
Treasury were Customs officers or
employees are assigned to accept
entries of merchandise, clear
passengers, collect duties, and enforce
the various provisions of Customs and
related laws.

The Caddo-Bossier Port Commission
filed an application with Customs
requesting the establishment of a new
Customs port of entry at Shreveport and
Bossier City, Louisiana. A review of that
application confirmed that the proposed
port met the minimum Customs criteria
for establishing ports of entry.

A notice proposing the establishment
of the Shreveport-Bossier City port of
entry, in a 2-year trail basis, was
published in the Federal Register on
January 22, 1986 (51 FR 2897). The notice
solicited public comment on the matter.

Discussion of Comments

Seventy-three comments were
received in response to the notice.
Seventy-one commenters supported
establishment citing the benefits that

such a port would provide to the
region’s growing international trade
business, as well as the over-all positive
effect on the area's economic and
employment outlook. Of the two
opposing comments, one doubted the
new port would have a sufficient
workload, and the other expressed
concern that opening a new port would
somehow drain the resources available
for existing ports.

As to the workload argument,
Customs has a commitment from the
port that it will meet the minimum
workload standards of a port of entry.
At the end of the 2-year period, the
practicality of maintaining a port of
entry at Shreveport-Bossier City will be
reevaluated in light of the actual
Customs workload. As to the second
argument, the opening of this port will in
no way make the operation of any
existing port less efficient.

After analysis of the comments and
further review of the matter, Customs is
establishing, on a 2-year trial basis, a
port of entry at Shreveport-Bossier City,
Louisiana.

Changes in the Customs Field
Organization

The Secretary of the Treasury is
advised by the Commissioner of
Customs in matters affecting the
establishment, abolishment, or other
change in ports of entry. Customs ports
of entry are established under the
authority vested in the President by
section 1 of the Act of August 1, 1914, 38
Stat. 623, as amended (18 U.S.C. 2), and
delegated to the Secretary of the
Treasury by E.O. No. 10289, September
17, 1951 (3 CFR 1948-1953 Comp. Ch. II),
and pursuant to authority provided by
Treasury Department Order No. 101-05
(47 FR 2449).

Customs has determined that it is in
the public interest to establish, on a 2-
vear trial basis, a port of entry at
Shreveport-Bossier City, Louisiana. The
limits of the port of entry of Shreveport-
Bossier City are the city limits of
Shreveport-Bossier City, Louisiana.

List of Subjects in 19 CFR Part 101

Customs duties and inspection,
Exports, Imports, Organization and
functions (Goverment agencies).

PART 101—[AMENDED]

1. The authority citation for Part 101
continues to read as follows:
Autherity: 5 U.S.C. 301, 19 U.S.C. 1, 66, 1202

(Gen. Hdnote 11}, 1624, Reorganization Plan 1
of 1965; 3 CFR 1965 Supp.

§ 101.3 [Amended]

To reflect this change, the list of
Customs regions, districts, and ports of
entry in § 101.3(b), Customs Regulations
(19 CFR 101.3(b)), is amended by adding,
“Shreveport-Bossier City La., including
the territory described in T.D. 86-145."
directly below, *Nashville, Tenn.,
including the territory described in T.D.
84-128," in the column headed "Ports of
entry” in the New Orleans, Louisiana
district.

Executive Order 12291 and Regulatory
Flexibility Act

Because this document relates to
agency organization it is not subject to
E.O. 12291. Accordingly, a regulatory
impact analysis and the review
prescribed by section 3 of that E.O. is
not required. Similarly, this document is
not subject to the Regulatory Flexibility
Act {Pub. L. 96-354, 5 U.S.C. 601 et seq.)
and the regulatory analysis and other
requirements of 5 U.S.C. 603 and 604 are
not applicable.

Customs routinely establishes and
expands Customs ports of entry
throughout the U.S. to accommodate the
volume of Customs-related activity in
various parts of the country. Although
this amendment may have a limited
effect upon some small entities in the
area affected, it is not expected to be
significant because establishing and
expanding port limits at Customs ports
of entry in other areas has not had a
significant economic impact upon a
substantial number of small entities to
the extent contemplated by the Act. Nor
is it expected to impose, or otherwise
cause, a significant increase in the
reporting, recordkeeping or other
compliance burdens on a substantial
number of small entities.

Drafting Information

The principal author of this document
was John E. Doyle, Regulations Control
Branch, Office of Regulations and
Rulings, U.S. Customs Service. However,
personnel from other Customs offices
participated in its development.

William von Raab,
Commissioner of Customs.

Approved: July 9, 1986.

Francis A. Keating, I,
Assistant Secretary of the Treasury.

[FR Doc. 86-17458 Filed 8-4-86; 8:45 am|
BILLING CODE 4820-02-M
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Bureau of Alcohol, Tobacco and
Firearms

27 CFR Parts 19 and 250

[T.D. ATF-233; Ref: T.D. ATF~175 Notice No.
558]

Implementing the Caribbean Basin
Recovery Act; Distribution of Excise
Taxes on Imported Rum

AGENCY: Bureau of Alcohol, Tobacco
and Firearms (ATF), Treasury.

ACTION: Final rule (Treasury decision).

SUMMARY: This final rule amends ATF
regulations to implement a portion of
Title II of Pub. L. 98-67 (Caribbean Basin
Economic Recovery Act). This law,
signed by President Reagan on August 5,
1983, affects the distribution of Federal
excise taxes collected on rum imported
into the United States after June 30,
1983. The purpose of this law was to
ensure that the economies of Puerto Rico
and the United States Virgin Islands are
not adversely affected by the
elimination of importation duties on
selected goods imported into the United
States from certain countries located in
the Caribbean Basin. This final rule
supersedes the temporary rule (T.D.
ATF-175) on this subject which was
published in the Federal Register on
May 16, 1984 (49 FR 20800).

EFFECTIVE DATE: September 4, 1986.

FOR FURTHER INFORMATION CONTACT:
Robert White, Distilled Spirits and
Tobacco Branch, Bureau of Alcohol,
Tobacco and Firearms, 1200
Pennsylvania Avenue NW,, Washington,
DC 20226 (202-566-7531).

SUPPLEMENTARY INFORMATION:

Background

Under section 5001 of the Internal
Revenue Code (IRC) of 1954 (as
amended), the United States imposes an
excise tax of $12.50 per proof gallon on
distilled spirits, including rum, produced
in or imported into the United States.
Section 7652 of the IRC provides for
merchandise manufactured in Puerto
Rico and brought into the U.S. for
consumption or sale, and merchandise
produced in the Virgin Islands and
imported into the United States, to be
subject to a tax equal to the tax imposed
in the United States upon like
merchandise of domestic manufacture.

Excise taxes collected under the
Internal Revenue laws of the United
States on merchandise produced in
Puerto Rico and transported to the
United States (less the estimated
amount necessary for payment of
refunds and drawbacks), or consumed in
the island, shall be covered into the
Treasury of Puerto Rico at the rate

prescribed by 26 U.S.C. 7652(f). The
excise taxes collected on merchandise
produced in the Virgin Islands and
shipped to the United States (less
certain amounts deposited to the U.S,
Treasury as miscellaneous receipts),
shall be paid to the Treasury of the
Virgin Islands at the rate prescribed by
26 U.S.C. 7652(f). Section 7652(f) states
that, with respect to taxes imposed
under section 5001 or section 7652 on
distilled spirits, the amount covered into
the Treasuries of Puerto Rico and the
Virgin Islands shall not exceed the
lesser of the rate of $10.50, or the tax
imposed under section 5001(a)(1), on
each proof gallon. In addition, section
7652(c) states that merchandise
containing distilled spirits shall not be
treated as produced in Puerto Rico or
the Virgin Islands unless at least 92
percent of the alcoholic content in such
merchandise is attributable to rum.

In general, subject to the limitations
stated in sections 2681(b) (2) and (3} of
the Deficit Reduction Act of 1984 (Pub.
L. 98-369), section 7652(c) of the IRC
shall not apply with respect to
merchandise containing distilled spirits
brought into the United States from
Puerto Rico after February 29, 1984, and
before January 1, 1985,

The Treasury of Puerto Rico is paid
directly from funds transferred by the
Internal Revenue Service (IRS) on a
monthly basis. The Virgin Islands
receives fiscal year advances of funds
based on estimates made by its
Treasury and the U.S. Department of the
Interior. The IRS reports the actual
amount of merchandise that comes into
the U.S, from the Virgin Islands on a
monthly basis to the Department of the
Interior, which is responsible for
transferring the appropriate funds to the
Virgin Islands and making adjustments
to the amount of each fiscal year's
advance to include any difference in the
prior fiscal year's estimate and actual
quantities brought into the United
States.

The following procedures are
presently used for determining the
amount of excise taxes collected on bulk
and cased distilled spirits (with an
alcohol content of at least 92 percent
rum) manufactured in Puerto Rico and
the Virgin Islands, and brought into the
U.S. The distilled spirits plants that
bring in bulk spirits from Puerto Rico
and the Virgin Islands report the amount
received into their processing account,
adjusted by the percentage of overall
monthly gains or losses, on ATF Form
5110.28. The ATF regional offices
receive Forms 5110.28 and report the
figures to ATF headquarters of ATF F
5600.8 for bulk spirits transported from
Puerto Rico and the Virgin Islands. ATF
headquarters consolidates these figures

and sends them to IRS. For other than
bulk distilled spirits transferred in bond
to a distilled spirits plant, the excise tax
collections on such distilled spirits are
reported to the appropriate IRS offices
in the United States in one of two ways.
The first way concerns collections
reported by Customs. Each Customs port
of entry reports the amount of excise tax
collected by it on merchandise
(including distilled spirits) brought into
the U.S. from all areas outside the
United States on a Customs internal
document. The information from this
document is then entered into Customs’
computer system. Customs reports
monthly to IRS headquarters in
Washington the amount of excise tax it
collected on all merchandise brought
into the United States from Puerto Rico
and the Virgin Islands. This figure from
Customs includes cased distilled spirits
(including rum) transported into the U.S.
from Puerto Rico and the Virgin Islands.
The second way of reporting concerns
collections reported by the United
States IRS office in Puerto Rico. This
office reports on excise taxes collected
in Puerto Rico on products containing
distilled spirits shipped to the United
States. Most of the collections shown on
this report are for cased rum although
some of the collections are for
nonbeverage products containing
distilled spirits. The report is sent to the
IRS Philadelphia Service Center, Both
the Customs report and the report from
the IRS office in Puerto Rico are used to
help determine how much cover over of
excise taxes is due to the Puerto Rican
Treasury. In regard to the Virgin Islands,
only the Customs report is used.

Changes Due to Pub. L. 98-87

As a result of the Caribbean Basin
initiative, the Caribbean Basin
Economic Recovery Act (Pub. L. 98-67,
Title II) was passed, effective August 5,
1983, to promote economic revitalization
and facilitate expansion of economic
opportunities in the Caribbean Basin
region. Subtitle A of Title II of this Act
eliminates duties on certain
merchandise, including rum, imported
from Caribbean Basin countries which
have been certified by the President.
The elimination of the duties should
reduce the price of Caribbean Basin
imported rum to U.S. consumers, which
may result in a reduction of Puerto
Rican and Virgin Islands rum sold in the
United States. Any such reducton in the
U.S. sales of rum produced in Puerto
Rico and the Virgin Islands will reduce
revenues (from excise taxes collected on
rum coming into the United States from
Puerto Rico and the Virgin Islands)
transferred from the U.S. Treasury to the
Governments of these two possessions.
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Although the Caribbean Basin Economic
Recovery Act was passed for the
purpose of benefiting countries in the
Caribbean Basin that meet certain
criteria, this act was not intended to
reduce the distilled spirits excise tax
revenues of Puerto Rico and the Virgin
Islands.

In order to protect the revenues of
Puerto Rico and the Virgin Islands,
section 221 was added to the Caribbean
Basin Economic Recovery Act. This
section states that distilled spirits excise
taxes collected under section 5001(a)(1)
of the Internal Revenue Code of 1954 on
all rum imported into the United States
from outside the country (including rum
from possessions other than the Virgin
Islands and Puerto Rico}, whether or not
from a Caribbean Basin country, will be
paid over to the Treasuries of Puerto
Rico and the Virgin Islands. These
payments are to be reduced by the
estimated amount necessary for
payment of refunds and drawbacks. The
Act does not impose restrictions on the
uses to which the Government of the
Virgin Islands or the Government of
Puerto Rico may put the revenues they
receive under the provision of this
section of the Act.

The Caribbean Basin Economic
Recovery Act states that the Secretary
of the Treasury shall, from time to time,
prescribe by regulation a formula for the
division of the excise tax collections on
imported rum between Puerto Rico and
the Virigin Islands. For the purposes of
this section of the Act, the term "rum"
means any article classified under item
169.13 or 169.14 of the Tariff Schedules
of the United States (19 U.S.C. 1202).

Temporary Rule (T.D. ATF~175)

On May 16, 1984, ATF published a
temporary rule (T.D. ATF-175) in the
Federal Register (49 FR 20800) which
provided for a distribution that was
proportional to the average excise taxes
collected on rum brought into the U.S.
from Puerto Rico and the Virgin Islands
during fiscal years 1980, 1981, and 1982.
As a result, Puerto Rico has been
receiving 86.4 percent and the Virgin
Islands 13.6 percent of the excise taxes
collected on rum imported into the
United States from all areas other than
Puerto Rico and the Virgin Islands.

A temporary rule was used rather
than a notice of proposed rulemaking
because it was necessary to get
regulations into effect quickly so that
Puerto Rico and the Virgin Islands could
begin receiving the excise taxes
collected on imported rum. This was
especially necessary since Congress
made this section of the Caribbean
Basin Economic Recovery Act
retroactive to July 1, 1983. However, in

the preamble of the temporary rule, ATF
stated that the formula published in the
regulation’s portion of the temporary
rule did not take into account the fact
that either Puerto Rico or the Virgin
Islands might lose more revenue than
the other due to rum imports. We stated
in the temporary rule that ATF was in
the process of compiling and evaluating
information which would enable it to
propose a formula that would
compensate Puerto Rico and the Virgin
Islands for any reduction in their
revenues due to rum imports. We also
stated that the formula would be
published in the Federal Register in the
near future as a notice of proposed
rulemaking so that all interested persons
could submit comments.

Notice No. 558

On February 14, 1985, ATF published
a notice of proposed rulemaking (Notice
No. 558) in the Federal Register (50 FR
6203) which proposed amending 27 CFR
Part 250 to change the formula used for
distributing the excise taxes collected
on imported rum to the Treasuries of
Puerto Rico and the Virgin Islands. The
formula proposed in the notice of
proposed rulemaking took into
consideration a situation whereby either
Puerto Rico or the Virgin Islands lost
more revenue than the other as a result
of an increase in the share of the U.S.
rum market by other Caribbean Basin
countries. The proposed formula
provided for a greater allocation of U.S,
excise taxes collected on rum from
areas other than Puerto Rico and the
Virgin Islands to the possession (Puerto
Rico or the Virgin Islands) whose
relative share in the total U.S. rum
market had decreased. The proposed
formula took into account the total
shipments of rum to the United States,
the shipments of rum from Puerto Rico
and the Virgin Islands to the United
States, and the relative shares of rum
brought into the United States from each
of these two possessions prior to
passage of the Caribbean Basin
Economic Recovery Act. For a more
complete description of the proposed
formula, see Notice No. 558.

Comments

Two comments were received in
response to Notice No. 558. One was
from the Governor of the United States
Virgin Islands and the other was from
the Director of the Puerto Rico Federal
Affairs Administration. The Governor of
the Virgin Islands stated that the
proposed formula in Notice No. 558
appears to be fair and in accordance
with the intent of the provision in the
law to protect Matching Fund revenues
from foreign competition. In this regard,

he stated that the proposed formula was
superior to alternatives 1, 2, or 3
(proposed in Notice No. 558) in meeting
the intent of the law. The Governor
further stated that the formula proposed
in Notice No. 558 reflects closer
conformity with the intent and spirit of
the law by protecting the mainland
industry and at the same time
maintaining the actual competitive
position between the Virgin Islands and
Puerto Rico in the world market. In
addition, the Governor stated that the
alternatives listed in Notice No. 558
suggest arbitrary cases which may or
may not be in the best interest of the
Virgin Islands. The Covernor went on to
state that during the period when the
Virgin Islands was protesting the
inclusion of rum for duty free treatment,
many of the Caribbean Basin Initiative
(CBI) countries noted that they produce
and sell bottled rum and were not
strongly interested in the bulk rum
market. If this continues to be their
position throughout the twelve year CBI
program, then the excise taxes on Virgin
Islands rum would not be at risk from
the CBI countries except to the extent
that Virgin Islands’ bottled rum becomes
less competitive. This is due to the fact
that the Virgin Islands distills largely
unaged, private label bulk rums.
However, the Governor stated that the
U.S. Virgin Islands has only one major
rum producer, and that distillery could
be lost to competition in two ways. First,
CBI countries at any time could change
their position vis-a-vis bulk rum
production. Second, the CBI countries’
bottled rum could eventually compete
effectively against one or more Puerto
Rico distrilleries. To the extent that the
competition ended there, Puerto Rico's
share of the excise tax dollars would
increase, which is as it should be under
the provisions of section 221. However,
if a Puerto Rico distillery under pressure
from CBI foreign rum sales decided to
switch to the bulk rum market, the
Virgin Islands bulk rum production
could cease, even thought no CBI
country was producing bulk rum.
Therefore, the Governor stated that the
proposed formula in Notice No. 558
appears to be fair to all parties with
respect to the return of excise taxes on
foreign rum.

The comment from the Director of the
Puerto Rico Federal Affairs
Administration stated that Puerto Rico
is opposed to the proposed formula for
distribution of excise taxes on imported
rum to Puerto Rico and the Virgin
Islands as published in Notice No. 558
(50 FR 6203). The Director stated that,
since the Caribbean Basin Economic
Recovery Act provides little guidance
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for the criteria that the Secretary of the
Treasury should use when apportioning
the excise tax on foreign rum between
Puerto Rico and the United States Virgin
Islands, general rules or reasonableness
and practicality should be followed.
These rules might be based either upon
merit or upon need or some combination
of the two. The Director stated,
however, the proposed distribution
formula adheres to neither of these
principles.

The proposed distribution formula
departs radically from the merit
principle, according to the Director, by
assuring both Puerto Rico and the U.S.
Virgin Islands that each will receive its
fiscal year 1980 through 1982 share of all
rum excise tax collections (to the extent
that this can be done without dipping
into excise taxes on the other's rum)
regardless of what might happen in its
own industry. The proposed formula,
according to the Director, is apparently
based on the need to protect either
Puerto Rico or the Virgin Islands against
a fall in excise tax collections which it is
assumed could only be caused by the
competition of duty-free rum imports.
Ignored is the detrimental effect on
incentives caused by the fact that each
party will receive a fixed percentage of
the total excise tax regardless of what it
might do to improve its own product or
increase its sales. Furthermore,
according to the Director, Puerto Rico
assigned $75 million to the Economic
Development Administration during the
past five years for the promotion of rum
in the U.S, market, $15.9 million of which
was spent in the last year. The Director
states that Puerto Rico's marketing
efforts should be taken into
consideration in analyzing the reasons
for the change in the share of the rum
market in the United States.

The Director of the Puerto Rico
Federal Affairs Administration goes on
to state that Puerto Rico's objection to
the proposed formula is further
strengthened based upon examination of
the trend of Puerto Rico and Virgin
Island's rum sales to the United States
from 1980 through 1983, the last year
before the duty was removed from
Caribbean rum. The Director states that
a case can be made that the effect of
duty free competiton is best measured
by the degree of departure in 1984 from
the previous trends, not by degree of
difference from the market share
average for 1980, 1981, and 1982 which is
the rationale for the proposed new
distribution formula. The Director
further states that his calculations
indicate that Puerto Rico sold 18 percent
less than projected in 1984 and the
Virgin Islands sold 17.8 percent less

than projected. Under the proposed
formula, Puerto Rico would get .23
percent less in total excise tax than a
straight line trend would project while
the Virgin Islands would get 31.69
percent more. However, according to the
Director, using the existing interim
formula, Puerto Rico would get 2.35
percent more than projected and the
Virgin Islands would get 10.6 percent
more.

The Director states the existing
interim distribution formula (stated in
T.D. ATF-175) comes close to adhering
to the pure principle of merit in that it
distributes the foreign rum excise tax in
the same proportion that Puerto Rico
and the United States Virgin Islands had
earned it on their own sales in the U.S.
mainland from 1980 through 1982, It
departs somewhat from the merit
principle in that it does not provide for
future adjustments in the proportion of
foreign excise taxes based upon changes
in relative sales to the mainland.
However, the Director thinks this small
departure from the merit principle can
be justified because of the need to
compensate, to a reasonable extent, the
party whose sales might not keep pace
with the other party. Consequently, the
Director states that Puerto Rico is
prepared to settle for the existing
interim formula even though it might be
more appropriate, and would certainly
be more favorable to Puerto Rico, to use
1981, 1982, and 1983 for calculating the
relative apportionment of the foreign
rum excise tax instead of 1980, 1981,
1982.

In addition, should relative need be
the main determining factor for the
distribution of the excise taxes on U.S.
rum imports, the Director states that
Puerto Rico might be due at least 97
percent of foreign rum excise taxes
because, of the total of 3,293,089
residents of Puerto Rico and the United
States Virgin Islands (by the 1980 U.S.
Census), 3,196,520 or 97.1 percent live in
Puerto Rico. Furthermore, in 1980 the per
capita personal income in Puerto Rico
was $3,410 or only 62 percent of the per
capita personal income of the U.S.
Virgin Islands.

ATF Response to Comments

After careful evaluation of the
comments from Puerto Rico and the
United States Virgin Islands, ATF has
decided to basically adopt the formula
proposed in Notice No. 558 but with two
minor modifications. The first change
involves adding a provision to the
formula which ensures that Puerto Rico
will always receive at least 51 percent of
the applicable excise taxes on rum
imported into the United States from
countries other than Puerto Rico and the

Virgin Islands. This provision is
necessary to ensure that Puerto Rico
will always receive a fair share of the
excise taxes on rum imported into the
United States from countries other than
Puerto Rico and the Virgin Islands even
if the sale of Virgin Islands’ rum to the
United States drops significantly.
Without this provision, it is conceivable
that Puerto Rico's share of the excise
taxes on foreign rum imports could drop
to zero while the Virgin Islands’ share
could increase to 100 percent if the sale
of Virgin Islands' rum to the United
States dropped sharply. Since it is
extremely difficult, if not impossible, to
determine that percentage of a drop in
rum sales to the United States is due to
an increase in competition from other
Caribbean Basin Countries and what
percentage is due to other totally
unrelated matters, ATF feels that a drop
in sales of Virgin Islands’ rum in the
United States should not cause Puerto
Rico's share of the excise tax revenue
(from imported foreign rum sales in the
United States) to drop below 51 percent.
ATF feels that the Virgin Islands should
be compensated to a degree for any
drop in rum sales to the United States.
However, we fee! that Puerto Rico
should always receive more than half of
the excise tax revenue since Puerto
Rico's share of the United States rum
market is considerably larger than the
Virgin Islands and thus more susceptible
to increased competition from other
Caribbean Basin countries.

The second change to the formula
proposed in Notice No. 558 involves
using only fiscal year 1983 in
determining the base percentages for
Puerto Rico and the Virgin Islands
rather than using fiscal years 1980
through 1982. ATF feels that fiscal year
1983 is a more accurate indicator of
Puerto Rico and the Virgin Islands’
share of the United States rum market
prior to passage of the Caribbean Basin
Economic Recovery Act. We feel that
the effects of that Act, which eliminated
the duty on rum from certain designated
Caribbean Basin countries, would not
have been felt by Puerto Rico or the
Virgin Islands until fiscal year 1984.
Consequently, the base percentages for
fiscal year 1983 are 87.626889 percent for
Puerto Rico and 12.373111 percent for
the Virgin Islands. These percentages
are based on $245,744.274 in excise
taxes collected on Puerto Rican rum
brought into the United States during
fiscal year 1983 in comparison to
$34,699,637 in excise taxes collected on
Virgin Islands rum brought into the
United States during that same year.

As a result of the two changes made
to the formula which was proposed in
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Notice No. 558, Puerto Rico's share of
the foreign rum excise tax revenue may
go as high as 87.626889 percent but will
never go below 51 percent. The Virgin
Islands’ share of the foreign rum excise
tax revenue may go as high as 49
percent but will never go below
12,373111 percent. For a complete
description, including examples, of the
modified formula being adopted by this
final rule, see the next section of this
preamble.

ATF has decided to adopt this
modified version of the formula
proposed in Notice No. 558 because of
the following reasons:

(1) The current, interim formula stated
in 27 CFR 250.31 does not take into
consideration a situation whereby
Puerto Rico or the Virgin Islands loses
more revenue that the other as a result
of an increase in the sales of rum to the
United States by Caribbean Basin
countries other than Puerto Rico and the
Virgin Islands. The formula adopted in
this Treasury decision provides for a
greater allocation of U.S. taxes collected
on rum from areas other than Puerto
Rico and the Virgin Islands to the
possession (Puerto Rico or the Virgin
Islands) whose relative share in the total
U.S. rum market has decreased. The
formula will take into account the total
shipments of rum to the United States,
the shipments of rum from Puerto Rico
and the Virgin Islands, and the relative
shares of rum brought into the U.S. from
each of these two possessions prior to
passage of the Caribbean Basin
Economic Recovery ACT.

{2) The formula proposed in Notice
No. 558 did not take into consideration
the fact that some of the loss in market
share of rum in the United States in
future years might be due to reasons
other than increased competition from
other Caribbean Basin countries. Such
other reasons could include lack of
marketing effort by Puerto Rico or the
Virgin Islands or a reduction in the
quality of Puerto Rico or Virgin Islands’
products. The formula adopted by this
final rule ensures that Puerto Rico and
the Virgin Islands receive a fair share of
the excise tax revenue on foreign rum
imported into the United States from
countries other than Puerto Rico and the
Virgin Islands, even through the sale of
Puerto Rican or Virgin Islands' rum to
the United States drops significantly.

The formula adopted in the
regulations’ portion of this final rule will
remain in effect until further notice.
Section 221 of the Caribbean Basin
Economic Recovery Act states that the
Secretary of the Treasury shall, from
time to time, prescribe by regulation a

formula for the division of the excise
taxes on foreign rum imported into the
United States between Puerto Rico and
the Virgin Islands. Consequently, the
formula which has been adopted by this
final rule is subject to future change if it
can be shown that the formula is unfair
to either Puerto Rico and the Virgin
Islands. If this is the case, then either
Puerto Rico and the Virgin Islands may
submit a petition to ATF requesting a
change in the formula. The petition
should include information thoroughly
documenting how the formula is
inequitable. The petition should also
include suggestions on how to improve
the formula. If ATF can verify the
information submitted in such a petition,
we will propose a new formula in a
future notice of proposed rulemaking
and will solicit public comments before
making such a change.

The Formula

The formula adopted in this final rule
will provide for an annual calculation
using a permanent base distribution
percentage and the previous fiscal
year's figures for rum brought into the
United States from all areas outside the
United States. The permanent base
distribution represents the amount of
bulk and cased rum brought into the
United States from Puerto Rico and the
Virgin Islands during fiscal year 1983.
(As used here, the fiscal year period is
from October 1 through September 30.)
Puerto Rico received $245,744,274 in
excise taxes collected on its rum during
that fiscal year, and the Virgin Islands
received $34,699,637. Therefore, the base
distribution percentage is 87.626889
percent for Puerto Rico and 12.373111
percent for the Virgin Islands.

The formula will apply only to the
distribution of the excise taxes collected
on rum imported into the United States
from areas other than Puerto Rico and
the Virgin Islands. The excise taxes
collected on rum brought into the United
States from these two possessions will
continue to be paid over to the Treasury
of the possession in which the rum was
produced.

The distribution percentages will be
calculated once a year, taking into
account each previous fiscal year's
figures for the total amount of rum
brought into the United States from all
areas outside the United States,
including Puerto Rico and the Virgin
Islands, Since it takes several months
for these statistics to be compiled, and
several more months to prepare
notification of the distribution

percentage, it will be effective on March
1 of each year and continue until March
1 of the next year.

The distribution percentages for
Puerto Rico and the Virgin Islands will
be calculated as follows:

(1) Multiply the total excise taxes
collected on rum imported or brought
into the United States from all areas
(including Puerto Rico and the Virgin
Islands) during the previous fiscal year
by .87626889 and .12373111 to determine
the respective shares of excise taxes
collected on the entire rum market that
will be allotted to Puerto Rico and the
Virgin Islands.

(2) Subtract from those respective
shares the excise taxes collected on rum
brought into the United States from
Puerto Rico and the Virgin Islands,
respectively, during the previous fiscal
year to determine each possession’s loss
(or gain) in excise taxes in relation to
the previous fiscal year’s United States
rum markel. Then divide the results by
the excise taxes collected on rum
imported during the previous fiscal year
from areas other than Puerto Rico and
the Virgin Islands to determine the
repective distribution percentage.

Notwithstanding the formula
described above, the Virgin Islands’
share of the excise taxes on rum
imported into the United States from
areas other than Puerto Rico and the
Virgin Islands shall not exceed 49
percent nor drop below 12.373111
percent. Puerto Rico's share of the
excise taxes on rum imported from
areas other than Puerto Rico and the
Virgin Islands shall not exceed 87.626889
percent nor drop below 51 percent.

The formula prescribed in this section
shall take effect on March 1, 1987, Prior
to that date, Puerto Rico will continue to
receive 86.4 percent and the Virgin
Islands will continue to receive 13.6
percent of the eligible excise taxes on
rum imported into the United States
from areas other than Puerto Rico and
the Virgin Islands. To illustrate the use
of this formula, the following examples
are given

{Note:—The permanent base percentages,
representing the excise tax revenues on rum
from Puerto Rico and the Virgin Islands
during fiscal year 1983, are 87.626889 percent
($245,744,274) for Puerto Rico and 12.373111
percent ($34.699,637) for the Virgin Islands.)

Example 1

In fiscal year 1986, excise taxes collected on
rum brought into the United States from
Puerto Rico and the Virgin Islands remain
unchanged from the base period. Excise taxes
collected on rum from other areas amounted
to $10.0600.000.
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step 1 - $245,744,274 (P.R.)
34,699,637 (V.I.)

10,000,000 (Other)
$290,443,911

$290,443,911
X .87626889
$254,506,963

step 2 - P.R. $254,506,963

’ ’

v.I. §$ 35,936,948
= . 34’699’637
T 23T 911

Result: During the period March 1, 1987 to
March 1, 1988, the percentages for the
distribution of excise taxes collected on rum
imported from other areas would be 87.6268
percent to Puerto Rico and 12.3732 percent to
the Virgin Islands.

Step 1 - $242,000,000 (P.R.)
33,000,000 (V.I.)

$290,443,911
MR CE (B
$ 35,936,948

$10,000,000 = 87.6268%

$10,000,000 = 12.3732%

Example 2

In fiscal year 1986, excise taxes collected
on rum brought into the United States from
Puerto Rico and the Virgin Islands dropped
slightly, while the amount of excise taxes
collected on rum imported from other areas
rose.

15,000,000 (Other)

$290,000,000

$250,000,000
X .87626889
$254,117,978

Step 2 - P.R. $254,117,978
- 242,000,000
’ 1978

v.I. $ 35,882,022
- 33,000,000

’ r

Result: During the period March 1, 1987 to
March 1, 1988, the percentages for the
distribution of excise taxes collected on rum
imported from other areas would be 80.7865
percent to Puerto Rico and 19.2135 percent to
the Virgin Islands.

$290,000,000
% 212373111
$ 35,882,022

$15,000,000 = 80.7865%

$15,000,000 = 19.2135%

Example 3

In fiscal year 1986, excise taxes collected
on rum brought into the United States from
Puerto Rico rose, while the amount from the
Virgin Islands dropped. Excise taxes
collected on rum from other areas rose to
$12.000,000.




into the United States from Puerto Rico,
the Virgin Islands, and all other areas. it
is necessary to require that distilled
spirits plants importing bulk rum alter
their reporting procedures to provide a
more detailed breakdown between
imported and domestic rum which is
deposited into their processing accounts,
This change in the reporting procedures
requires amendments to the regulations
in 27 CFR Part 18. The amendments to
Part 19 concern adjustments to the
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Step 1 - $247,000,000 (P.R.)
33,000,000 (Vv.I.)
12,000,000 (Other)
$ 2' ’
$292,000,000 $292,000,000
X .87626889 X:  .12373111
b > $ 36,129,484
Step 2 - P.R. $255,870,516
-247,000,000
$ 8,870,516 =~ $12,000,000 = 73.9210%

V.I. $ 36,129,484

129,484

Result: During the period March 1, 1987 to
March 1, 1988, the percentages for the
distribution of excise taxes coilected on rum
imported from other areas would be 73.9210
percent to Puerto Rico and 26.0790 percent to
the Virgin Islands.

Step 1 - $254,000,000 (P.R.)
26,000,000 (V.I.)

= $12,000,000 = 26.0790%

Example 4

In fiscal year 1986, the excise laxes
collected on rum brought into the United
States from Puerto Rico rose dramatically,
while the amount from the Virgin Islands
dropped dramatically.

10,000,000 (Other)

r r
$290,000,000
X .87626889%

r r

Step 2 - P.R. $254,117,978

254,000,000
117,978

v.I. $ 35,882,022

Result: This formula results in Puerto Rico
receiving 1.1798 percent and the Virgin
Islands receiving 98.8202 percent of the
excise taxes collected on rum imported from
other areas, However, since a separate
provision of the formula states that Puerto
Rico's percentage of the excise taxes will not
drop below 51 percent, the percentages for
the distribution of excise taxes collected on
rum imported from other areas would be 51
percent to Puerto Rico and 49 percent to the
Virgin Islands.

Timing and Methods for Transferring
Tax Collections

The timing and method of making the
excise tax payments to Puerto Rico and
the Virgin Islands will not change.
Puerto Rico currently receives the excise
taxes collected on its merchandise, and

26,000,000
$ '§f§"5fﬁi§ p

$290,000,000
X__.12373111
$ 35,882,022

$10,000,000 = 1.1798%

: $10,000,000 = 98.8202%

its share of the taxes collected on rum
imported from other areas, on a monthly
basis. The Virgin Islands receives fiscal
year advances based on the estimated
excise taxes to be collected on its
merchandise brought into the United
States. Actual amounts are subtracted
from the advance monthly, and
adjustments are made at the end of each
fiscal year to reflect actual taxes
collected on its merchandise that is
brought into the United States. The
Virgin Islands receives its shares of the
taxes collected on rum imported from
other areas on a monthly basis,

Regulatory Changes

In order for ATF to accurately
determine the amount of rum brought

reporting procedures on the Monthly
Report of Processing Operations (ATF
Form 5110.28), and Claim forms. ATF F
5110.28 is used by the Bureau for
determining the amount of excise taxes
collected on bulk distilled spirits
brought into the United States that is
paid over to the Treasuries of Puerto
Rico and the Virgin Islands. It is also
used for statistical purposes.

The changes being made to 27 CFR
Part 19 by this Treasury decision were
previously implemented by a temporary
rule (T.D. ATF-175, 49 FR 20800) on May
16, 1984. However, subsequent to the
effective date of the temporary rule,
ATF published T.D. ATF-198 (50 FR
8456) which implemented the final all-in-
bond regulations effective June 1, 1985.
The final all-in-bond regulations
completely revised 27 CFR Part 19.
These final regulations were under
review for an extended period of time
and did not take into consideration the
already revised regulations in T.D. ATF-
175. It was decided at that time not to
delay further the publication of the final
all-in-bond regulations in order to
incorporate the changes in T.D. ATF-
175. Instead, ATF decided to publish a
subsequent Treasury decision to
reinstate these provisions. Thus, this
Treasury decision reinstates the
regulations in 27 CFR Part 19 which
initially were implemented by T.D.
ATF-175 but were not incorporated in
T.D. ATF-198.

Other regulatory changes being
adopted by this final rule include totally
revising 27 CFR 250.31. This change is
necessary due to the complete revision
of the formula for dividing the excise
taxes on rum from other countries
between Puerto Rico and the Virgin
Islands,

Executive Order 12291

It has been determined that this final
rule is not a “major rule” within the
meaning of Executive Order 12291, 46 FR
13193 (February 17, 1981), because it will
not have an annual effect on the
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economy of $100 million or more; it will
not result in a major increase in costs or
prices for consumers, individual
industries, Federal, State, or local
government agencies, or geographic
regions; and it will not have significant
adverse effects on competition,
employment, investment, productivity,
innovation, or on the ability of United
States-based enterprises to compete
with foreign-based enterprises in
domestic or export markets.
Regulatory Flexibility Act

The provisions of the Regulatory
Flexibility Act relating to a final
regulatory flexibility analysis (5 U.S.C.
604) are not applicable to this final rule
because the final rule will not have a
significant economic impact on a
substantial number of small entities. The
final rule will not impose, or otherwise
cause, a significant increase in the
reporting, recordkeeping, or other
compliance burdens on a substantial
number of small entities. The final rule
is not expected to have significant
secondary or incidental effects on a
substantial number of small entities.

Accordingly, it is hereby certified
under the provisions of section 3 of the
Regulatory Flexibility Act (5 U.S.C.
605(b)), that this final rule will not have
a significant economic impact on a
substantial number of small entities,

Paperwork Reduction Act

The requirements to collect
information imposed by this final rule
have been approved by the Office of
Management and Budget under sec. 3507
of the Paperwork Reduction Act of 1980,
Pub. L. 96-511, 44 U.S.C. Chapter 35.

Disclosure

Copies of the temporary rule (T.D.
ATF-175), Notice No. 558, and the
comments received in response to
Notice No. 558, are available for
inspection during normal business hours
at the following location: ATF Reading
Room, Office of Public Affairs and
Disclosure, Room 4406, Ariel Rios
Federal Building, 12th Street and
Pennsylvania Avenue, NW.,
Washington, DC

Drafting Information

The principal author of this document
is Robert White, Distilled Spirits and
Tobacco Branch, Bureau of Alcohol,
Tobacco and Firearms.

List of Subjects
27 CFR Part 19

Administrative practice and
procedure, Alcohol and aleoholic
beverages, Authority delegations,
Claims, Chemicals, Customs duties and

inspection, Electronic fund transfers,
Excise taxes, Exports, Gasohol, Imports,
Labeling, Liguors, Packaging and
containers, Puerto Rico, Reporting and
recordkeeping requirements, Research,
Security measures, Spices and
flavorings, Surety bonds,
Transportation, Virgin Islands,
Warehouses, Wine.

27 CFR Part 250

Administrative practice and
procedure, Authority delegations, Beer,
Customs duties and inspection,
Electronic fund transfers, Excise taxes,
Liquors, Packaging and containers,
Reporting and recordkeeping
requirements, Surety bonds,
Transportation, U.S. possessions, Wine.

Issuance

PART 18—{AMENDED]

27 CFR Part 19—Distilled Spirits
Plants—is amended to read as follows:

Paragraph 1

The authority citation for Part 19
continues to read as follows:

Authority: 19 U.S.C. 81¢, 1311; 26 US.C.
5001, 5002, 5004-5006, 5008, 5041, 5061, 5062,
5066, 5101, 5111-5113, 5171-5173, 5175, 5176,
5178-5181, 5201-5207, 5211-5215, 5221-5223,
5231, 5232, 5235, 5236, 5241-5243, 5271, 5273,
5301, 5311-5313, 5362, 5370, 5373, 5501-5505,
5551~5555, 5559, 5561, 5562, 5601, 5612, 5662,
6001, 6065, 6109, 6302, 6311, 6676, 7510, 7805;
31 U.S.C, 9301, 9303, 9304, 9306.

Paragraph 2

The table of contents in Part 19 is
amended to revise the heading of
§ 19.778 to read as follows:

19.778 Receipt of Puerto Rican and Virgin
Islands spirits and receipt of rum from all
other areas.

Paragraph 3

Section 19.42 is amended to revise
paragraphs (b) and (c) to read as
follows:

§19.42 Claims on spirits returned to
bonded premises.
* - * * -

(b) If the alcoholic content of the
spirits contain at least 92 percent Puerto
Rican or Virgin Islands rum, or if the
spirits contain rum imported from any
area other than Puerto Rico and the
Virgin Islands, the claim shall show:

(1) Proof gallons of the finished
product derived from Puerto Rican or
Virgin Islands spirits, or derived from
rum imported from any other area; and

(2) The amount of tax imposed by 26
U.S.C. 7652 or 26 U.S.C. 5001,
determined at the time of withdrawal
from bond, on the Puerto Rican or Virgin
Islands spirits, or on the rum imported

from any other area, contained in the
product.

(c) Claims for credit or refund of tax
shall be filed by the proprietor of the
plant to which the spirits were returned
within six months of the date of the
return. No interest is allowed on any
claims for refund or credit.

Paragraph 4

Section 19.778 is revised to read as
follows:

§19.778 Receipt of Puerto Rican and
Virgin Islands spirits and receipt of rum
from all other areas.

(a) Accounting. Proprietors shall
maintain separate accountings, in proof
gallons, of Puerto Rican and Virgin
Islands spirits having an alcoholic
content of at least 92 percent rum, and
of imported rum from all areas other
than Puerto Rico and the Virgin Islands,
received in the processing account for
nonindustrial use. Receipts, for the
purposes of these accountings, are
limited to Puerto Rican and Virgin
Islands spirits having an alcoholic
content of at least 92 percent rum, and
to imported rum from all areas other
than Puerto Rico and the Virgin Islands,
received in the processing account from
the storage account of the same plant,
from the storage account of another
plant, and from customs custody.

(b) Adjustment. Each month
proprietors shall determine the
percentage of overall monthly
processing gains or losses of spirits. The
percentage of overall monthly
processing gains or losses can be
computed by netting the gains and
losses on ATF Form 5110.28 (Part I). The
proof gallons of Puerto Rican or Virgin
Islands spirits (having an alcoholic
content of at least 92 percent rum) and
the proof gallons of imported rum from
all areas other than Puerto Rico and the
Virgin Islands, accounted for as
received in processing during the month,
shall be adjusted by the percentage of
overall monthly processing gains or
losses for that month.

(c) Report. As required by §19.792,
proprietors shall file monthly reports on
ATF Form 5110.28. That report must
show separately the adjusted proof
gallons of Puerto Rican and Virgin
Islands spirits having an alcoholic
content of at least 92 percent rum, and
of imported rum from all areas other
than Puerto Rico and the Virgin Islands,
received in processing.

PART 250—[AMENDED]

27 CFR Part 250—Liquors and Articles
from Puerto Rico and the Virgin
Islands—is amended to read as follows:




28078

Federal Register / Vol. 51, No. 150 / Tuesday, August 5, 1986 / Rules and Regulations

Paragraph 1

The authority citation for Part 250
continues to read as follows:

Authority: 5 U.S.C. 552(a); 19 U.S.C. 81¢; 26
U.S.C. 5001, 5007, 5008, 5041, 5051, 5061, 5111,
5112, 5114, 5121, 5122, 5124, 5141, 5205, 5207,
5232, 5301, 5314, 5555, 8301, 6302, 6804, 7101,
7102, 7651, 7652, 7805; 27 U.S.C. 2083, 205; 31
U.S.C. 9301, 9303, 9304, 9306.

Paragraph 2

Section 250.31 is revised to read as
follows:

§250.31 Formula,

(a) The amount of excise taxes
collected on rum that is imported into
the United States from areas other than
Puerto Rico and the Virgin Islands shall
be deposited into the Treasuries of
Puerto Rico and the Virgin Islands at the
rate prescribed in 26 U.S.C. 7652(f). The
distribution of such amount between
Puerto Rico and the Virgin Islands shall
be computed by using a permanent base
percentage, which represents the excise
taxes collected on rum brought into the
United States from Puerto Rico and the
Virgin Islands during fiscal year 1983.
This base percentage is 87.626889
percent for Puerto Rico and 12.373111
percent for the Virgin Islands. The
formula shall be as follows:

(1) Multiply the total excise taxes
collected on rum brought into the United
States (including rum from Puerto Rico
and the Virgin Islands) during the
previous fiscal year (October 1-
September 30) by the base percentages
to determine the relative shares of the
entire U.S. rum market that will be
allotted to Puerto Rico and the Virgin
Islands:

(2) Subtract each of these shares from
the excise taxes collected on rum
transported to the United States from
Puerto Rico and the Virgin Islands,
respectively, during the previous fiscal
year to determine each possession's loss
or gain in relation to the previous fiscal
year's U.S. rum market. Divide these
results by the excise taxes collected on
rum imported during the previous fiscal
year from areas other than Puerto Rico
and the Virgin Islands.

(b) Notwithstanding the formula
prescribed in paragraph (a) above, the
Virgin Islands’ share of the excise taxes
on rum imported into the United States
from areas other than Puerto Rico and
the Virgin Islands shall not exceed 49
percent nor drop below 12.373111
percent. Puerto Rico's share of the
excise taxes on rum imported into the
United States from areas other than
Puerto Rico and the Virgin Islands shall
not exceed 87.62889 percent nor drop
below 51 percent.

(c) The percentage for the distribution
of the excise taxes collected on rum
imported into the United States from
areas other than Puerto Rico and the
Virgin Islands, that will be paid over to
the Treasuries of Puerto Rico and the
Virgin Islands, shall be effective on
March 1 of each year, and shall remain
in effect until March 1 of the following
year.

(d) The method for transferring the
excise tax collections on rum imported
from areas other than Puerto Rico and
the Virgin Islands, into the Treasuries of
Puerto Rico and the Virgin Islands shall
be the same as the method used for
transferring excise taxes into the
Treasury of Puerto Rico on distilled
spirits (with an alcohol content of at
least 92 percent rum) brought into the
United States from Puerto Rico.

(e) The formula prescribed in this
section shall take effect on March 1,
1987. Prior to that date, Puerto Rico shall
continue to receive 86.4 percent of the
eligible excise taxes on rum imported
from areas other than Puerto Rico and
the Virgin Islands. The Virgin Islands
shall continue to receive 13.6 percent of
these eligible excise taxes until March 1,
1987.

(Aug. 16, 1954, Chapter 736, 68A Stat. 807, as
amended (26 U.S.C. 7652))
Signed: June 13, 1986,
Stephen E. Higgins,
Direclor.
Approved: July 14, 1986,
Francis A. Keating 11,
Assistant Secretary (Enforcement).
[FR Doc. 86-17440 Filed 8—4-86; 8:45 am]
BILLING CODE 4810-31-M

27 CFR Parts 270, 275, 290, 295, and
296

[T.D. ATF-232)

Implementation of the Consolidated
Omnibus Budget Reconciliation Act of
1985; Chewing Tobacco and Snuff

AGENCY: Bureau of Alcohol, Tobacco
and Firearms (ATF), Treasury.
ACTION: Temporary rule (Treasury
decision).

SUMMARY: This temporary rule
implements Title XIII, Subtitle B of the
Consolidated Omnibus Budget
Reconciliation Act of 1985 (Pub. L. 99—
272,100 Stat. 311).

This document amends regulations in
27 CFR Parts 270, 275, 290, 295, and 296
to provide for the taxation and
regulation of chewing tobacco and snuff
pursuant to Pub. L. 99-272, In addition,
detailed rules for the grandfathering of
existing manufacturers-of chewing

tobacco and snuff into the current
regulatory framework for other tobacco
products are provided. Also, this
document provides a transitional rule
for package markings for chewing
tobacco and snuff which will allow
manufacturers and importers to
coordinate the package markings
revisions required by Parts 270 and 275,
with those required by the Federal
Trade Commission pursuant to the
Comprehensive Smokeless Tobacco
Health Education Act of 1986 (Pub. L.
99-252, 100 Stat. 30).

DATE: The effective date of the
temporary regulations is retroactive to
July 1, 1986.

FOR FURTHER INFORMATICON CONTACT:
Nancy Cook or Clifford A. Mullen,
Distilled Spirits and Tobacco Branch,
Bureau of Alcohol, Tobacco and
Firearms, Room 6235, Ariel Rios Federal
Building, 1200 Pennsylvania Avenue,
NW., Washington, DC 20228; (202) 566~
7531.

SUPPLEMENTARY INFORMATION: This
document contains temporary
regulations implementing the
Consolidated Omnibus Budget
Reconciliation Act of 1985 (Pub. L. 99~
272). The temporary regulations
provided by this document will remain
in effect until superseded by final
regulations on this subject, This
document also provides a transitional
rule for package markings for chewing
tobacco and snuff which will allow
manufacturers and importers to
coordinate the package markings
revisions required by Parts 270 and 275,
with those required by the Federal
Trade Commission pursuant to the
Comprehensive Smokeless Tobacco
Health Education Act of 1986 (Pub. L.
99-252).

A notice of proposed rulemaking with
respect to the final regulations appears
elsewhere in this issue of the Federal
Register.

Legislative Background

Under Pub. L. 99-272, the
Consolidated Omnibus Budget
Reconciliation Act of 1985, enacted
April 7, 1986, chewing tobacco and snuff
manufactured in or imported into the
United States after June 30, 1986, are
subject to tax at the rate of 8 cents and
24 cents per pound, respectively. The
Act also contains a transitional rule
which allows those currently engaged in
the manufacture of chewing tobacco and
snuff, and who make application for a
permit prior to July 1, 1986, to continue
to engage in such business pending final
action on the application.
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Smokeless tebacco products have not
been subject to Federal excise tax since
1965. A previous excise tax on such
products, imposed at a rate of 10 cents
per pound, was repealed by the Excise
Tax Reduction Act of 1965 (Pub. L. 89—
44).

In addition, the act, by amending the
definitions for “Tobacco products” and
a "Manufacturer of tobacco products” to
include smokeless tobacco, subjects
manufacturers of such products to all
the statutory and regulatory controls set
forth in Chapter 52 of the Internal
Revenue Code of 1954. These controls
include taxpayment, permit
qualification, bonding, record-keeping,
and civil and criminal sanctions.

Regulatory Flexibility Act

The provisions of the Regulatory
Flexibility Act relating to a final
regulatory flexibility analysis (5 U.S.C.
604) are not applicable to this document,
because it was not required to be
preceded by a general notice of
proposed rulemaking under 5 U.S.C. 553,
and because the revenue effects of this
rulemaking on small businesses flow
directly from the underlying statute.
Likewise, any significant secondary or
incidental effects, and any significant
reporting, recordkeeping, or other
compliance burdens flow directly from
the statute.

Executive Order 12291

This document is not a major rule
within the meaning of Executive Order
12291, 46 FR 13193 (1981}, because it will
not have an annual effect on the
economy of $100 million or more: it will
not result in a major increase in costs or
prices for consumers, individual
industries, Federal, State, or local
government agencies, or geographic
regions; and it will not have significant
adverse effects on competition,
employment, investment, productivity,
innovation, or on the ability of United
States-based enterprises to compete
with foreign-based enterprises in
domestic or export markets.

Paperwork Reduction Act

The requirements to collect
information proposed in this final rule
have been submitted to the Office of
Management and Budget and approved
under sec. 3507 of the Paperwork
Reduction Act of 1980, Pub. L. 96-511, 44
U.S.C. Chapter 35.

List of Subjects
27 CFR Part 270

Administrative practice and
procedure, Authority delegations, Cigars
and cigarettes, Claims, Electronic fund

transfer, Excise taxes, Labeling,
Packaging and containers, Penalties,
Reporting requirements, Seizures and
forfeitures, Surety bonds.

27 CFR Part 275

Administrative practice and
procedure, Authority delegations,
Cigarette papers and tubes, Cigars and
cigarettes, Electronic fund transfer,
Claims, Customs duties and inspection,
Excise taxes, Imports, Labeling,
Packaging and containers, Penalties,
Reporting requirements, Seizures and
forfeitures, Surety bonds, U.S.
possessions, Warehouses.

27 CFR Part 290

Administrative practice and
procedure, Aircraft, Authority
delegations, Cigarette papers and tubes,
Cigars and cigarettes, Claims, Customs
duties and inspection, Excise taxes,
Exports, Foreign-trade zones, Labeling,
Packaging and containers, Penalties,
Surety bonds, Vessels, Warehouses.

27 CFR Part 295

Administrative practice and
procedure, Autharity delegations,
Cigarette papers and tubes, Cigars and
cigarettes, Excise taxes, Labeling,
Packaging and containers.

27 CFR Part 296

Authority delegations, Cigarette
papers and tubes, Cigars and cigarettes,
Claims, Disaster assistance, Excise
taxes, Penalties, Seizures and
forfeitures, Surety bonds.

Drafting Information

The principal authors of this
document are Clifford A. Mullen and
Nancy F. Cook of the Distilled Spirits
and Tobacco Branch, Bureau of Alcohol,
Tobacco and Firearms.

Effective Date

Because the provisions of section
13202 of Pub. L. 99-272 become effective
on July 1, 1986 and require immediate
taxpayer implementation and
compliance, it is thereby found to be
impractical and unnecessary to issue
this Treasury decision with notice and
public procedure thereon under 5 U.S.C.
553(b) or subject to the effective date
limitation of 5 U.S.C. 553(d).

Authority and Issuance

Accordingly, ATF is proposing to
amend Title 27 of the Code of Federal
Regulations as follows:

PART 270—[AMENDED]

Sec. A. The regulations in 27 CFR Part
270 are amended as follows:

Paragraph 1. The authority citation for
Part 270 is revised to read as follows:

Authority: 5 U.S.C. 552(a), 18 U.S.C. 928, 22
U.S.C. 2778, 26 U.S.C. 5701, 5703, 5704, 5705,
5707, 5711, 5712, 5713, 5721, 5722, 5723, 5741,
5751, 5753, 5761, 5762, 6109, 6301, 6302, 6311,
6313, 6402, 6404, 8423, 6676, 7212, 7325, 7342,
7502, 7503, 7606, 7805, 27 U.S.C. 205, 31 U.S.C.
9301, 9303, 89304, 9306.

Par. 2. The heading of Part 270 is
revised to read as follows:

PART 270—MANUFACTURE OF
TOBACCO PRODUCTS

Par. 3. The table of contents for Part
270 is amended by replacing the words
“cigars and cigarettes” with the words
“tobacco products” in the following
section headings, §§ 270.1, 270.44,
270.61a, 270.183, and 270.313; the
following new sections are added,

§§ 270.25, 270.216, and 270.216a;
replacing the words “cigars and
cigarettes” with the words "tobacco
products” in the undesignated center
headings following Subpart H, § 270.217,
§ 270.236, § 270.287; and by replacing the
words “cigars and cigarettes” with the
words “tobacco products"” and replacing
the word "tobacco” with the word
“materials in § 270.252 to read as
follows:

270.1 Manufacture of tobacco products.

» - * * .

270.25 Smokeless tobacco tax rates.

- * * * *

27044 Disposal of forfeited, condemned,
and abandoned tobacco products,

- . - - -

Subpart E—Qualification Requirements for
Manufacturers

* * * * *

270.61a Transitional rule.

* * - * .

Subpart H—Operations by Manufacturers

* * . * *

Determination and Payment of Taxes on
Tobacco Products

* * - * -

270183 Record of tobacco products.

* - . - *

270.216 Notice for smokless tobacco.

* - - ¢4 -
270.216a Transitional rule.
* - " * -
STOUELT LA W,

- - - - -

Exemption from Taxes on Tobacco Products

270236 * **

Other Provisions Relating to Tobacce
Products

* * » - .
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270.252 Reduction of tobacco products to
materials.

270:287. * % >

Tobacco Products Lost or Destroyed

* * - - *

270313 Disposition of tobacco products and
schedule.

» » - - *

§270.1 [Amended]

Par. 4. Section 270.1 is amended by
replacing the words “cigars and
cigarettes" with the words "tobacco
products” wherever they appear in the
heading and text.

Par. 5. Section 270.11 is amended by
adding the definition for “Chewing
Tobacco" to read as follows:

§270.11 [Amended]

* . * *

Chewing tobacco. Any leaf tobacco
that is not intended to be smoked.

Par. 8. Section 270.11 is amended by
revising the definition for “Determined
or determination” to read as follows:
“When used with respect to the tax on
tobacco products, determined or
determination means that the quantity
and kind (small cigars, large cigars,
small cigarettes, large cigarettes,
chewing tobacco, snuff) of tobacco
products and wholesale price of large
cigars to be removed subject to tax have
been established as prescribed by this
part so that the tax payable with respect
thereto may be calculated.”

Par. 7. Section 270.11 is amended by
revising the definition for “Export
warehouse™ to read as follows: "A
bonded internal revenue warehouse for
the storage of tobacco products and
cigarette papers and tubes, upon which
the internal revenue tax has not been
paid for subsequent shipment to a
foreign country, Puerto Rico, the Virgin
Islands, or a possession of the United
States, or for consumption beyond the
jurisdiction of the internal revenue laws
of the United States."

Par. 8. Section 270.11 is amended by
revising the definition of “In bond” to
read as follows:

"“The status of tobacco products and
cigarette papers and tubes, which come
within the coverage of a bond securing
the payment of internal revenue taxes
imposed by 26 U.S.C. 5701 or 7652, and
in respect to which such taxes have not
been determined as provided by
regulations in this chapter, including (a)
such articles in a factory, (b) such
articles removed, transferred, or
released, pursuant to 26 U.S.C. 5704, and
with respect to which relief from the tax

liability has not occurred, and (¢} such
articles on which the tax has been
determined, or with respect to which
relief from the tax liability has occurred,
which have been returned to the
coverage of a bond."”

Par. 9. Section 270.11 is amended by
revising the definition of "Manufacturer
of tobacco products” to read as follows:

"“Any person who manufactures
cigars, cigarettes, or smokeless tobacco,
except that such term shall not include
(a) a person who produces cigars,
cigarettes, or smokeless tobacco solely
for his own personal consumption or
use; or (b) a proprietor of a customs
bonded manufacturing warehouse with
respect to the operation of such
warehouse."”

Par. 10. Section 270.11 is amended by
revising the definition of “Removal or
remove” to read as follows: “The
removal of tobacco products from the
factory or release from customs custody,
including the smuggling or other
unlawful importation of such articles
into the United States.”

Par. 11. Section 270.11 is amended by
adding the definition of “Smokeless
tobacco” which reads as follows:

Smokeless tobacco. Any snuff or
chewing tobacco.

Par. 12. Section 270.11 is amended by
adding the definition of “Snuff" to read
as follows:

Snuff. Any finely cut, ground, or
powdered tobacco that is not intended
to be smoked.

Par. 13. Section 270.11 is amended by
revising the definition of “Tobacco
products™ to read as follows:

“Cigars, cigarettes, and smokeless
tobacco. The term does not include
smoking tobacco.”

Par. 14. Section 270.25 is added and
reads as follows:

§270.25 Smokeless tobacco tax rates.

On smokeless tobacco, manufactured
in or imported into the United States, the
following tax rates are imposed by law:

(a) Snuff. 24 cents per pound and a
proportional tax at the like rate on all
fractional parts of a pound.

(b) Chewing tobacco. 8 cents per
pound and a proportional tax at the like
rate on all fractional parts of a pound.
(Pub. L. 99-272, 26 U.S.C. 5701)

§270.26 [Amended]

Par. 15. Section 270.26 is amended by
removing the words “cigars and/or
cigarettes” wherever they appear and
replacing them with the words “tobacco
products”.

§260.27 [Amended]

Par. 16. Section 270.27 is amended by
removing the words "cigars and/or
cigarettes" wherever they appear and
replacing them with the words “tobacco
products”.

§270.41 [Amended]

Par. 17. Section 270.41 (c) is amended
to change the address of the ATF
Distribution Center to 7943 Angus Court,
Springfield, Virginia 22153.

§270.42 [Amended]

Par. 18. Section 270.42 is amended by
removing the words *'cigars or
cigarettes” and replacing them with the
words “tobacco products”.

§270.44 [Amended]

Par. 19. Section 270.44 is amended by
removing the words "cigars and/or
cigarettes” wherever they appear and
replacing them with the words “tobacco
products™.

§270.61 [Amended]

Par. 20. Section 270.61 is amended by
removing the words "'cigars or
cigarettes" and replacing them with the
words “tobacco products”.

Par. 21. Section 270.61a is added and
reads as follows:

§ 270.61a Transitional rule.

Any person who—

(a) On April 7, 1986, was engaged in
business as a manufacturer of smokeless
tobacco, and

(b) Before July 1, 1986, submits an
application, as provided in this Part, to
engage in such business, may, continue
to engage in such business pending final
action on such application. Pending such
final action, all provisions of Chapter 52
of the Internal Revenue Code of 1954
shall apply to such applicant in the same
manner and to the same extent as if
such applicant were a holder of a permit
to manufacture smokeless tobacco
under such chapter 52.

§270.69 [Amended]

Par. 22, Section 270.69(c) is amended
by removing the words “cigars and
cigarettes’ and replacing them with the
words “tobacco products”.

Par. 23. Section 270.72 is revised to
read as follows:

§270.72 Use of factory premises.

Unless otherwise authorized by the
Director as provided in § 270.47, the
factory premises shall be used
exclusively for the purposes of
manufacturing and storing tobacco
products; storing materials, equipment,
and supplies related thereto or used or
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vseful in the conduct of the business;
and carrying on activities in connection
with the business of the manufacturer;
Proviced, That tobacco products
manufacturers who maintain adequate
records showing the date and total
quantity in pounds, of the tobacco
received, shipped or delivered, lost, and
destroyed, in respect to the manufacture
and storage of smoking tobacco (as well
as tobacco products) may continue such
operations on the tobacco products
factory premises, without application for
authorization as prescribed in § 270.47.

§270.104 [Amended]

Par. 24. Section 270.104 is amended by
removing the words “cigars and
cigarettes” and replacing them with the
words “tobacco products”.

Par, 25. Section 270.133 is revised to
read as follows:

§270.133 Amount of individual bond.

The amount of the bond of a
manufacturer of tobacco products shall
be not less than the total amount of tax
liability on all tobacco products
manufactured in his factory, received in
bond from other factories and from
export warehouses, and released to him
in bond from customs custody, during
any calendar month. Where the amount
of any bond is no longer sufficient and
the bond is in less than the maximum
amount, the manufacturer shall
immediately file a strengthening or
superseding bond as required by this
subpart. The amount of any such bond
(or the total amount including
strengthening bonds, if any) need not
exceed $250,000 for a manufacturer
producing or receiving cigarettes in
bond; need not exceed $150,000 for a
manufacturer producing or receiving
cigars or smokeless tobacco in bond;
and need not exceed $250,000 for a
manufacturer producing or receiving, in
any combination, tobacco products in
bond. The bond of a manufacturer of
tobacco products shall in no case be less
than $1,000.

Par. 26. The undesignated
centerheading following the heading for
Subpart H is revised to read
“Determination and Payment of Taxes
on Tobacco Products”.

§270.161 [Amended]

Par. 27, Section 270.161 is amended by
removing the words “cigars and
cigarettes' wherever they appear and
replacing them with the words “tobacco
products'’,

§270.162 [Amended]

Par, 28. Section 270.162 is amended by
removing the words “cigars and
cigarettes' wherever they appear and

replacing them with the words “tobacco
products”, and removing paragraph (c)
which contains an obsolete transitional
rule.

Par. 29. Section 270,162 is amended by
removing the word "and" from the end
of paragraph (b)(4), by redesignating
paragraph (b)(5) as (b)(6), and adding a
new paragraph (b)(5) to read as follows:

(b)(5) the amount of chewing tobacco
and snuff removed subject to tax during
the return period, and

§270.165a [Amended]

Par, 30. Section 270.165a is amended
by removing the words “cigars,
cigarettes, cigarette papers, and
cigarette tubes” wherever they appear
and replacing them with the words
“tobacco products, cigarette papers, and
cigarette tubes” and by removing the
words “cigars and/or cigarettes"
wherever they appear and replacing
them with the words "tobacco
products”.

§270.166 [Amended]

Par. 31. Section 270.166 is amended by
removing the words ‘‘cigars and
cigarettes” wherever they appear and
replacing them with the words “tobacco
products’.

§270.167 [Amended]

Par. 32. Section 270.167 is amended by
removing the words “cigars and/or
cigarettes” wherever they appear and
replacing them with the words “tobacco
products”,

§270.168 [Amended]

Par. 33. Section 270.168 is amended by
removing the words “cigars and
cigarettes" wherever they appear and
replacing them with the words “tobacco
products."”

Par. 34. Section 270.182 is amended by
revising the introductory text and
paragraph (a) to read as follows:

§270.182 Record of tobacco.

The record of a manufacturer of
tobacco products shall show the date
and total quantity in pounds, of all
tobacco other than tobacco products:

(a) Received (including tobacco
resulting from reduction of cigars,
cigarettes, and unpackaging of
smokeless tobacco), together with the
name and address of the person from
whom received;

- - - - -

§270.183 [Amended]

Par. 35. The heading of section 270.183
is amended by removing the words
“cigars and cigarettes" and replacing
them with the words “tobacco products”

and the introductory text is revised to
read as follows:

“The record of a manufacturer of
tobacco products shall show the date
and total quantities of all tobacco
products, by kind (small cigars-large
cigars; small cigarettes-large cigarettes;
chewing tobacco-snuff).”

Par. 36. Section 270.183(g)(6) is
amended by removing the word
“tobacco" and replacing it with the
word "materials”.

§270.184 [Amended)

Par. 87. Section 270.184 is amended by
removing the words “‘cigars and/or
cigarettes” wherever they appear and
replacing them with the words “tobacco
products”.

§ 270.186 [Amended]

Par. 38. Section 270.186 is amended by
removing the words “cigars and/or
cigarettes" wherever they appear and
replacing them with the words “tobacco
products”.

§ 270.201 [Amended]

Par. 39. Section 270.201 is amended by
removing the words "cigars, cigarettes"
wherever they appear and replacing
them with the words “tobacco
products".

§ 270.202 [Amended]

Par. 40, Section 270.202 is amended by
removing the words “cigars and
cigarettes" wherever they appear and
replacing them with the words “tobacco
products"; and by adding the
parenthetical “(Approved by the Office
of Management and Budget under
Control No. 1512-0358)" at the end of the
section.

§ 270.211 [Amended]

Par. 41. Section 270.211 is amended by
removing the words “cigars and/or
cigarettes” wherever they appear and
replacing them with the words “tobacco
products.”

§ 270.212 [Amended]

Par. 42. Section 270.212 is amended by
removing the words *“cigars or
cigarettes’ and replacing them with the
words "tobacco products’ and by
removing the word “both" in the fourth
sentence.

Par. 43. Section 270.216 is added to
read as follows:

§270.216 Notice for smokeless tobacco.

Every package of chewing tobacco or
snuff shall, before removal subject to
tax, have adequately imprinted thereon,
or on a label securely affixed thereto,
the designation “chewing tobacco” or
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“snuff", and a clear statement of the
actual pounds and ounces of the product
contained therein.

Par. 44. Section 270.216a is added to
read as follows:

§270.216a Transitional rule.

Notwithstanding the provisions of
§ 270.212 and 270.216 as they relate to
smokeless tobacco, manufacturers of
smokeless tobacco may continue to use
packaging in use prior to July 1, 1986
until February 27, 1987.

§270.217 [Amended]

Par. 45. Section 270.217 is amended by
removing the words “cigars and/or
cigarettes” wherever they appear and
replacing them with the words “tobacco
products”,

Par. 46. The undesignated
centerheading following § 270.217 is
revised to read "Exemption From Taxes
on Tobacco Products.”

Par. 47. Section 270.231 is revised to
read as follows:

§270.231 Consumption by employees.

A manufacturer of tobacco products
may gratuitously furnish tobacco
products, without determination and
payment of tax, for personal
consumption by employees in the
factory in such quantities as desired.
Each employee may also be gratuitously
furnished by the manufacturer, for off-
factory personal consumption, not more
than 5 large cigars or cigarettes, or 20
small cigars or cigarettes, or 1 retail
package of chewing tobacco or snuff, or
a proportionate quantity of each tobacco
product, without determination and
payment of tax, on each day the
employee is at work. For the purposes of
this section, the term “employee” shall
mean those persons whose duties
require their presence in the factory of
whose duties relate to the manufacture,
distribution, or sale of tobacco products
and who receive compensation from the
manufacturer, or a parent, subsidiary, or
auxiliary company or corporation of the
manufacturer. Such product furnished
for off-factory consumption shall be
furnished to the employee within the
factory and taken from the factory by
the employee on the day for which
furnished. Employees shall not sell, offer
for sale, or give away products so
furnished.

§270.232 [Amended)

Par. 48. Section 270.232 is amended by
removing the words “cigars and/or
cigarettes" wherever they appear and

replacing them with the words "tobacco
products.”
§270.233 [Amended]

Par. 49. Section 270.233 is amended by
removing the words "cigars and/or
cigarettes" wherever they appear and
replacing them with the words “tobacco
products”’.

§270.234 [Amended]

Par. 50, Section 270.234 is amended by
removing the words “cigars and/or
cigarettes' wherever they appear and
replacing them with the words “tobacco
products”.

§270.235 [Amended]

Par. 51. Section 270.235 is amended by
removing the words “cigars and/or
cigarettes" wherever they appear and
replacing them with the words "tobacco
products”’,

§270.236 [Amended]

Par. 52. Section 270.236 is amended by
removing the words “cigars and/or
cigarettes" wherever they appear and
replacing them with the words “tobacco
products".

Par. 53. The undesignated
centerheading following § 270.236 is
revised to read "Other Provisions
Relating to Tobacco Products.”

§270.251 [Amended]

Par. 54. Section 270.251 is amended by
removing the words “cigars and/or
cigarettes” wherever they appear and
replacing them with the words "tobacco
products.”

Par. 55. Section 270.252 is revised to
read as follows:

§270.252 Reduction of tobacco products
to materiais.

A manufacturer may reduce tobacco
products to materials without
supervision. If the tobacco products
have been entered in the factory record
as manufactured or received, and entry
shall be made in such record of the kind
and quantity of cigars, cigarettes, or
smokeless tobacco reduced to materials
and of the quantity of tobacco resulting
from the reduction. Where the
manufacturer intends to file claims for
credit allowance, or refund of tax on
such tobacco products, he shall comply
with the provisions of §§ 270.311 and
270.313.

§ 270.253 [Amended]

Par. 56. Section 270.253 is amended by
removing the words “cigars and /or
cigarettes” wherever they appear and
replacing them with the words “tobacco
products™.

§270.254 [Amended]

Par. 57, Section 270.254 is amended by
removing the words “cigars and/or
cigarettes” wherever they appear and
replacing them with the words “tobacco
products.”

Par. 58. Section 270.255 is revised o
read as follows:

§270.255 Shortages and overages in
inventory.

Whenever a manufacturer of tobacco
products makes a physical inventory of
packaged tobacco products in bond,
either as part of normal operations or
when required by an ATF officer, and
such inventory discloses a shortage or
overage in such products by kind as
recorded and reported (i.e., small
cigarettes, large cigarettes, small cigars,
large cigars, chewing tobacco, or snuff),
the manufacturer shall enter such
shortage or overage in the records
required by § 270.183. Shortages or
overages in inventories made at
different times may not be used to offset
each other, but shall be recorded and
reported separately, Unless the
manufacturer establishes that a shortage
was not caused by a removal subject to
the tax the manufacturer shall determine
the tax on any shortage, make an
adjustment in Schedule A of his next
semimonthly tax return and pay the tax
thereon. If, after paying the tax on a
shortage, the manufacturer satisfactorily
establishes that the shortage was not
caused by a removal subject to tax, then
such payment would be an overpayment
of tax which the manufacturer may
recover as provided in § 270.286. Where
the manufacturer can establish prior to
paying the tax on a shortage, that the
shortage was not the result of a removal
subject to tax he shall submit an
explanation of such shortage with his
report for the month in which the
shortage was disclosed and, if
appropriate, he may file claim for
remission of tax liability as provided in
§ 270.287. When an overage is disclosed
which the manufacturer can explain, he
shall include such explanation in his
monthly report and refund of any
overpayment may be recovered as
provided in § 270.286. Whenever a
physical inventory discloses a shortage
or overage of tobacco products which
have not been packaged the
manufacturer shall appropriately enter
such shortage or overage in his records
and shall, at the time required by the
Regional Director (Compliance), furnish
an explanation in the form of a claim for
remission of tax liability as provided in
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§ 270.287. The manufacturer shall pay
the tax on any shortage or portion
thereof for which he is unable to furnish
an explanation acceptable to the
Regional Director (Compliance).
§270.281 [Amended]

Par. 59. Section 270.281 is amended by
removing the words “cigars and/or
cigarettes” wherever they appear and
replacing them with the words “tobacco
products”.

§270.282 [Amended]

Par. 60. Section 270.282 is amended by
removing the words “cigars and/or
cigarettes" wherever they appear and
replacing them with the words "tobacco
products".

§270.283 [Amended]

Par. 81. Section 270.283 is amended by
removing the words “cigars and/or
cigarettes wherever they appear and
replacing them with the words “tobacco
products",

§270.284 [Amended]

Par. 62. Section 270.284 is amended by
removing the words “cigars and/or
cigarettes” wheréever they appear and
replacing them with the words “tobacco
products”.

§270.286 [Amended]

Par. 63. Section 270.286 is amended by
removing the words “cigars and/or
cigarettes” wherever they appear and
replacing them with the words “tobacco
products”.

§270.287 [Amended]

Par. 64. Section 270.287 is amended by
removing the words “cigars and/or
cigarettes' wherever they appear and
replacing them with the words “tobacco
products”.

Par. 65. The undesignated
centerheading following § 270.287 is
revised to read “Tobacco Products Lost
or Destroyed".

§270.301 [Amended]

Par. 66. Section 270.301 is amended by
removing the words “cigars and
cigarettes” wherever they appear and
replacing them with the words “tobacco
products".

Par. 67. The undesignated
centerheading following §270.301 is
revised to read “Tobacco Products
Withdrawn From the Market."

§270.311 [Amended]

Par. 68. Section 270.311(a) is amended
by removing the first sentence and
replacing it with the following sentence:
“Where tobacco products are
withdrawn from the market and the

manufacturer desires to file claim under
the provisions of § 270.282 or § 270.283,
he shall assemble the products in or
adjacent to a factory if they are to be
returned to bond or at any suitable place
if they are to be destroyed or reduced to
materials.”

§270.312 [Amended]

Par. 69. Section 270.312 is amended by
removing the words “cigars and/or
cigarettes" wherever they appear and
replacing them with the words “tobacco
products”.

§270.313 [Amended]

Par. 70. In 270.313 the heading is
revised to read “Disposition of tobacco
products and schedule” and the text is
amended by removing the words “cigars
and/or cigarettes” anywhere they
appear and replacing them with the
words “tobacco products”.

§270.331 [Amended]

Par. 71. Section 270.331 is
amended by removing the words "cigars
and/or cigarettes™ wherever they
appear and replacing them with the
words "“tobacco products".

Sec. B. The regulations in 27 CFR Part
275 are amended as follows:

Authority and Issuance

27 CFR Part 275 is amended as
follows:

PART 275—{AMENDED]

Paragraph 1. The authority citation for
Part 275 is revised to read as follows:

Authority: 5 U.S.C. 552{a), 26 U.S.C. 5701,
5703, 5704, 5705, 5708, 5722, 5723, 5741, 5762,
5762, 5763, 6301, 8302, 6313, 6404, 7101, 7212,
7342, 7606, 7652, 7652(a), 7805, 31 U.S.C. 9301,
9303, 9304, 9306,

Par. 2. The table of contents to Part
275 is amended by replacing the words
“cigars, cigarettes," with the words
“tobacco products” in the following
section headings, §§ 275.1, 275.25,
275.62, 275.174 and the titles of Subpart
F and Subpart G; the following new
sections are added, §§ 275.33, 275.72,
and 275.72a; replacing the words “cigars,
cigarettes, and replacing them with the
words “tobacco products” in the
undesignated centerheadings following
§§ 275.81, 275.101, 275.108, 275.129,
275.163 and 275.165; and by replacing the
words “Destruction or reduction to
tobacco" with the words “Reduction of
tobacco products to materials™ in
§§ 275.170 and 275.171 to read as
follows:

PART 275—IMPORTATION OF
TOBACCO PRODUCTS AND
CIGARETTE PAPERS AND TUBES

Subpart A—Scope of Regulations

Sec.
2751 Importation of tobacco products and
cigarette papers and tubes.

* * * * -

275.25 Disposal of forfeited, condemned,
and abandoned tobacco products and
cigarette papers and tubes.

- - - * -
275.33 Smokeless tobacco.
- L - - ~

275.862 Customs' collection of internal
revenue taxes on tobacco products and
cigarette papers and tubes, imported or
brought into the United States.

- - » * *

275.72 Notice of smokeless tobacco.
275.72a Transgitional rule.

- - . . -

Subpart F—Tobacco Products and
Cigarette Papers and Tubes, Imported Into
or Returned to the United States

275.81 Taxpayment.

Release From Customs Custody of Tobacco
Products and Cigarette Papers and Tubes
Without Payment of Tax or Certain Duty

* * * - -

Subpart G— Puerto Rican Tobacco
Products and Cigarette Papers and Tubes,
Brought Into the United States

275101 General.

Prepayment of Tax in Puerto Rico on
Tobacco Products and Cigarette Papers and
Tubes

* * * . .

Deferred Payment of Tax in Puerto Rico on
Tobacco Products

* * - . -

Release of Puerto Rican Tobacco Products
and Cigarette Papers and Tubes from
Customs Custody, Without Payment of Tax

- - * - *

Tobacco Products and Cigarette Papers and
Tubes Lost or Destroyed

275.185 Action by taxpayer,

Tobacco Products and Cigarette Papers and
Tubes Withdrawn From the Market

* . * * »

275.170 Reduction of tobacco products to
materials, action by regional director
(Compliance).

275171 Reduction of tobacco products to
materials, action by regional director
(Compliance).

- - L] L »

275174 Disposition of tobacco products and
cigarette papers and tubes, and schedule,

- - - - .
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§275.1 [Amended]

Par. 3. Section 275.1 ia amended by
removing the words “cigars, cigarettes,”
wherever they appear and replacing
them with the words “tobacco
produets”.

§275.11 [Amended]

Par. 4. Section 275.11 is amended by
revising the definitions of bonded

manufacturer, computation or computed,

determined or determination, factory,
importer, manufacturer of tobacco
products, package, removal or remove,
tobacco products, and by adding new
definitions for chewing tobacco,
smokeless tobacco and snuff to read as
follows:

Bonded manufacturer, "A
manufacturer of tobacco products in
Puerto Rico who has an approved bond,
in accodance with the provisions of this
part, authorizing him to defer the
payment in Puerto Rico on the internal
revenue tax imposed on such products
by 26 U.S.C. 76852(a) as provided in this
part.

- - . .

Chewing Tobacco. " Any leaf tobacco
that is not intended to be smoked."”

* - * * *

Computation or computed. “When
used with respect to the tax on tobacco
products of Puerto Rican manufacture,
computation or computed shall mean
that the bonded manufacturer has
ascertained the quantity and kind (small
cigars, large cigars, small cigarettes,
large cigarettes, chewing tobacco, and
snuff) of tobacco products and
wholesale price of large cigars being
shipped to the United States; that the
payment, in Puerto Rico, of the tax on
such products to be deferred under
Subpart G of this part; that the tax
imposed on such products by 26 U.S.C.
7652(a) has been calculated; that the
bonded manufacturer has executed an
agreement to pay the internal revenue
tax which will become due with respect
to such products, as provided in this
part; and that an ATF officer has
verified and executed a certification of
such calculation.

Determined or determination. *When
used with respect to the internal
revenue tax on tobacco products and
cigarette papers and tubes, determined
or determination shall mean that the
quantity and kind (small cigars, large
cigars, small cigarettes, large cigarettes,
chewing tabacco, snuff) of tobacco
products and wholesale price of large
cigars, or the number of books or sets of
cigarette papers of each different
numerical content, or the number of
cigarette tubes, to be removed subject to
internal revenue tax, has been

established as prescribed by this part so
that the internal revenue tax payable
with respect thereto may be calculated.
- * - - *

Factory. “The premises of a
manufacturer of tobacco products or
cigarette papers or tubes in which be
carries on such business."

Importer. "' Any person in the United
States to whom non-taxpaid tobacco
products or cigarette papers or tubes
manufactured in a foreign country,
Puerto Rico, the Virgin Islands, or a
possession of the United States are
shipped or consigned; any person who
removes cigars for sale or consumption
in the United States from a Customs
bonded manufacturing warehouse; and
any person who smuggles or otherwise
unlawfully brings tobacco products or
cigarette papers or tubes into the United
States.

* * . * -

Manufacturer of tobacco products.
“Any person who manufactures cigars,
cigarettes, or smokeless tobacco, except
that such term shall not include (a) a
person who produces tobacco products
solely for his own personal consumption
or use; or (b) a proprietor of a Customs
bonded manufacturing warehouse with
respect to the operation of such
warehouse.”

Package. “The container in which
tobacco products or cigarette papers or
tubes are put up by the manufacturer or
the importer for delivery to the
consumer.”

- - " * "

Removal or remove. “The removal of
tobacco products or cigarette papers or
tubes from the factory or release from
customs custody, including the
smuggling or other unlawful importation
of such articles into the United States.”

Smokeless tobacco. *'Any chewing
tobacco or snuff."

Snuff. *Any finely cut, ground, or
powdered tobacco that is not intended
to be smoked.”

Tobacco products. "Cigars, cigareties,
and smokeless tobacco. The term does
not include smoking tobacco.”

- - - - -

§275.21 [Amended]

Par. 5. Section 275.21(c) is amended to
change the address of the ATF
Distribution Center to: 7943 Angus
Court, Springfield, Virginia 22153.

§275.23 [Amended)

Par. 8. Section 275.23 is amended by
removing the words "cigars, cigareties,"
and replacing them with the words
“tobacco products.

§275.25 [Amended]

Par. 7. Section 275.25 the heading is
amended by removing the words
“cigars, cigarettes," and replacing them
with the words “tobacco products’ and
the text is amended by removing the
words "cigars, cigarettes,” and replacing
them with the words “tobacco
products”.

Par. 8. Section 275.33 is added and
reads as follows:

§275.33 Smokeless tobacco.

On smokeless tobacco, manufactured
in or imported into the United States, the
following tax rates are imposed by law:

(a) Snuff. 24 cents per pound and a
proportional tax at the like rate on all
fractional parts of a pound.

(b) Chewing tobacco. 8 cents per
pound and a proportional tax at the like
rate on all fractional parts of a pound.
(Pub. L. 99-272, 100 Stat. 82, 311; 26
U.S.C. 5701)

§275.40 [Amended]

Par. 9. Section 275.40 is amended by
removing the words “cigars, cigarettes,”
wherever they appear and replacing
them with the words “tobacco
products”.

§275.41 [Amended]

Par. 10. Section 27541 is amended by
removing the words “cigars, cigarettes,”
and replacing them with the words
“tobacco products”.

§275.50 [Amended]

Par. 11. Section 275.50 is amended by
removing the words “cigars, cigarettes,”
and replacing them with the words
“tobacco products”.

§275.60 [Amended]

Par. 12. Section 275.60 is amended by
removing the words “cigars, cigarettes,”
and replacing them with the words
“tobacco products”.

§275.62 [Amended]

Par. 13. Section 275.62 the heading and
text are amended by removing the
words ‘'cigars, cigarettes,” and replacing
them with the words “tobacco
products”,

§275.63 [Amended]

Par. 14. Section 275.63 is amended by
removing the words “cigars, cigarettes,”
wherever they appear and replacing
them with the words “'tobacco
products”.

§275.71 [Amended]

Par. 15. Section 275.71 is amended by
removing the words "cigars, cigarettes,”
wherever they appear and replacing
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them with the words “tobacco
products”.

Par. 16. Section 275.72 is added and
reads as follows:

§275.72 Notice for smokeless tobacco.

Every package of chewing tobacco or
snuff shall, before removal subject to
tax, have adequately imprinted thereon,
or on a label securely affixed thereto,
the designation “chewing tobacco" or
“snuff”', and a clear statement of the
actual pounds and ounces of the praduct
contained therein.

Par. 17. Section 275.72a is added and
reads as follows:

§275.72a Transitional rule.
Notwithstanding the provisions of

§ 275.72 as they related to smokeless

tobaceo, importers of smokeless tobacco

may continue to use packaging in use

prior to July 1, 1986 until February 27,

1987.

§275.75 [Amended]

Par. 18. Section 275.75 is amended by
removing the words “cigars, cigarettes,”
and replacing them with the words
“tobacco products”.

Par. 19. The heading of Subpart F is
revised to read as follows:

Subpart F—Tobacco Products and
Cigarette Papers and Tubes, Imported
Into or Returned to the United States

§275.81 [Amended]

Par. 20. Section 275.81 is amended by
removing the words "cigars, cigarettes,”
wherever they appear and replacing
them with the words “tobacco
produets”.

Par. 21. Section 275.81 is amended by
adding a new paragraph (¢)(5) to read as
follows:

(c)(5) For smokeless tobacco: The
importer will show whether the product
is chewing tobacco or snuff, the number
of pounds and ounces, the rate of tax
and the tax due.

Par. 22. The undesignated center
heading following § 275.81 is revised to
read “Release From Customs Custody of
Tobacco Products and Cigarette Papers
and Tubes Without Payment of Tax or
Certain Duty."”

§275.85 [Amended]

Par. 23. Section 275.85, the first
sentence of text, is amended to read
“Tobacco products manufactured in a
foreign country, the Virgin Islands, ora
possession of the United States may be
released by the district director of
Customs from Customs custody, without
payment of internal revenue tax, for
transfer to the factory of a manufacturer

of tobacco products under the bond of
such manufacturer.”

Par. 24. Section 275.85 is amended by
removing the words “cigars, cigarettes,”
wherever they appear and replacing
them with the words "tobacco
products”.

§275.85a [Amended]

Par. 25. Section 275.85a, the first
sentence, is amended by removing the
words “cigars and cigarettes' and
replacing them with the words "tobacco
products.”

Par. 26. Section 275.85a is amended by
removing the words *cigars, cigarettes,”
in the third sentence and replacing them
with the words “tobacco products”.

§275.86 [Amended]

Par. 27, Section 275.86 is amended by
removing the words “'cigars, cigarettes,”
and replacing them wherever they
appear with the words “tobacco
products’,

Par. 28. The heading of Subpart G is
revised to read as follows:

Subpart G—Puerto Rican Tobacco
Products and Cigarette Papers and
Tubes, Brought Into the United States

§275.101 [Amended]

Par. 29. Section 275.101 is amended by
removing the words “cigars and
cigarettes” wherever they appear and
replacing them with the words “tobacco
products’.

Par. 30. Section 275.101 is amended by
removing the words “cigars, cigarettes,”
wherever they appear and replacing
them with the words “tobacco
products”.

Par. 31. The undesignated
centerheading following § 275.101 is
revised to read "Prepayment of Tax in
Puerto Rico on Tobacco Products and
Cigarette Papers and Tubes".

Par. 32. Section 275,105 is revised to
read as follows:

§ 275.105 Prepayment of tax.

To prepay, in Puerto Rico, the internal
revenue tax imposed by 26 U.S.C.
7652(a), on tobacco products and
cigarette papers and tubes of Puerto
Rican manufacture which are to be
shipped to the United States, the shipper
shall file, or cause to be filed, with the
Officer-in-Charge, a tax return, Form
3073, in triplicate, with full remittance of
tax which will become due on such
tobacco products and cigarette papers
and tubes. The Officer-in Charge will
present a receipted copy of the retum to
the person filing the return and paying
the tax, retain one copy, and forward
the remaining copy to the Regional

Director (Compliance). Bureau of
Alcohol, Tobacco and Firearms, New
York, NY. The person who filed the
return and prepaid the tax shall present
the receipted copy of the return to the
ATF officer assigned by the Chief,
Puerto Rico Operations, to inspect the
tobacco products and cigarette papers
and tubes to be shipped to the United
States. Such officer will endorse the
receipted copy of the return to show
release of the tobacco products and
cigarette papers and tubes, or, if less
than the quantity of tobacco products
and cigarette papers and tubes covered
by the return is released, to show (a) the
numbers of small cigarettes, large
cigarettes, and small cigars, (b) the
number and total wholesale price of
large cigars with a wholesale price of
not more than $235.294 per thousand, (c)
the number of large cigars with a
wholesale price of more than $235.284
per thousand, (d) the number of books or
sets of cigarette papers of each different
numerical content, (e) the number of
cigarette tubes, in fact released, and (f)
the pounds of chewing tobacco and
snuff and will return such copy to the
taxpayer.

§275.106 [Amended]

Par. 33, Section 275.106 is amended by
removing the words "cigars, cigarettes,”
wherever they appear and replacing
them with the words “tobacco
products".

§275.107 [Amended]

Par. 34. Section 275.107 is amended by
removing the words "cigars, cigarettes,”
wherever they appear and replacing
them with the words “tobacco
products”, by deleting the word "and"” at
the end of paragraph (d), and inserting
“and" after paragraph (e), by removing
the period at the end of paragraph (e),
and by adding a new paragraph (f] to
read as follows:

“(f) the pounds and ounces of chewing
tobacco and snuff.”

Par. 35. The undesignated
centerheading following § 275107 is
revised to read "Deferred Payment of
Tax in Puerto Rico on Tobacco
Products.”

§ 275.108 |Amended)

Par. 36. Section 275.109 is amended by
removing the words *'cigars and /or
cigarettes” wherever they appear and
replacing them with the words "tobacco
products”.

§275.110 [Amended)

Par. 37. Section 275.110 is amended by
removing the words “cigars and
cigarettes” wherever they appear and
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replacing them with the words “tobacco
products” and by revising paragraph (d),
redesignating paragraph (e) as (f), and
adding a new paragraph (e) to read as
follows:

*(d) the pounds and ounces of
chewing tobacco or snuff to be shipped,
(e) the amount of the tax to be paid on
such products under the provisions of
this subpart, and"

§275.111 [Amended]

Par. 38. Section 275.111 is amended by
removing the words “‘cigars and
cigarettes" wherever they appear and
replacing them with the words “tobacco
products”,

§275.112 [Amended]

Par. 39. Section 275,112 is amended by
removing the words “cigars and
cigarettes" in the first sentence and
replacing them with the words “tobacco
products"; by redesignating paragraph
(e) as paragraph (f); by adding a new
paragraph (e); and by removing the
“and” at the end of paragraph {d) to
read as follows:

(e) the pounds and ounces of
smokeless tobacco upon which tax has
been computed, and

§275.115a [Amended]

Par. 40. Section 275.115a is amended
by removing the words “cigars,
cigarettes,” wherever they appear and
réplacing them with the words “tobacco
products”,

§275.116 [Amended]

Par. 41. Section 275,116 is amended by
removing the words “cigars or
cigarettes" and replacing them with the
words “tobacco products”,

§275.117 [Amended]

Par. 42. Section 275.117 is amended by
removing the words “cigars and
cigarettes” wherever they appear and
replacing them with the words “tobacco
products”; by removing the word “and"
at the end of paragraph (b); by adding
“and" before the period at the end of
paragraph (c); and by adding a new
paragraph (d) to read as follows: *(d)
pounds and ounces of chewing tobacco
and snuff.”

§275.120 [Amended]

Par. 43. Section 275120 is amended by
removing the words “cigars and
cigarettes” and replacing them with the
words "tobacco products”,

Par. 44. Section 275.121 is revised to
read as follows:

§275.121 Amount of Bond.

In order that tobacco products may be
shipped to the United States on
computation of tax under the provisions

of this subpart, the total amount of the
bond or bonds shall at all times be in an
amount not less than the amount of
unpaid tax chargeable at any one time
against the bond: Provided, That the
amount of any such bond need not
exceed $250,000 where payment of tax
on cigarettes, or on any combination of
tobacco products is deferred; and need
not exceed $150,000 where the tax on
cigars or smokeless tobacco is deferred.
The amount of the bond shall in no case
be less than $1,000. Where the amount
of a bonded manufacturer's bond is less
than the maximum prescribed, the
bonded manufacturer shall maintain a
running account accurately reflecting all
outstanding taxes with which his bond
is chargeable. He shall charge such
account with the amount of tax he
agreed to pay on Forms 2987 and shall
credit the account for the amount he
paid with his return, Form 2988, at the
time he files such return.

§275.125 [Amended]

Par. 45. Section 275.125 is amended by
removing the words “cigars and
cigarettes' and replacing them with the
words “tobacco products".

Par. 48, The undesignated center
heading following § 275.129 is revised to
read “Release of Puerto Rican Tobacco
Products and Cigarette Papers and
Tubes From Customs Custody, Without
Payment of Tax".

§275.135 [Amended]

Par, 47, Section 275.135 is amended by
removing the words “cigars, cigarettes"
and replacing them with the words
“tobacco products".

§275.136 [Amended]

Par. 48. Section 275.136 is amended by
removing the words “cigars, cigarettes,”
wherever they appear and replacing
them with the words “tobacco
products”.

§275.137 [Amended]

Par. 49. Section 275.137 is amended by
removing the words “cigars, cigarettes,”
wherever they appear and replacing
them with the words “tobacco
products”.

§275.138 [Amended]

Par. 50. Section 275.138 is amended by
removing the words “cigars, cigarettes,”
and replacing them with the words
“tobacco products”.

§275.139 [Amended]

Par. 51. Section 275.139 is amended by
removing the words “cigars, cigarettes,”
and replacing them with the words
“tobacco products" and by removing the
words “cigars and/or cigarettes"

wherever they appear and replacing
them with the words “tobacco products”
and by revising paragraph (a) to read
“{a) Date, quantity, kind of cigars,
cigarettes, and smokeless tobacco
(number of small cigars—large cigars;
number of small cigarettes—large
cigarettes; pounds and ounces of
chewing tobacco—snuff)."

§275.140 [Amended]

Par. 52. Section 275.140 is amended by
removing the words “cigars and/or
cigarettes” wherever they appear and
replacing them with the words “tobacco
products” and by removing the words
“cigars, cigarettes” and replacing them
with the words “tobacco products".

§275.141 [Amended]

Par. 53. Section 275.141 is amended by
removing the words “cigars, cigarettes,”
and by removing the words *'cigars and
cigarettes" wherever they appear and
replacing them with the words “tobacco
products”.

§275.161 [Amended]

Par. 54. Section 275.161 is amended by
removing the words "cigars, cigarettes,"
and replacing them with the words
“tobacco products”.

§ 275.162 [Amended]

Par. 55. Section 275.162 is amended by
removing the words “cigars, cigarettes,”
and replacing them with the words
“tobacco products”.

§275.163 [Amended]

Par. 56. Section 275.163 is amended by
removing the words ‘‘cigars, cigarettes,”
wherever they appear and replacing
them with the words “tobacco
products”.

Par. 57. The undesignated
centerheading following § 275.163 is
revised to read “Tobacco Products and
Cigarette Papers and Tubes Lost or
Destroyed".

§275.165 [Amended]

Par, 58. Section 275.165 is amended by
removing the words “cigars, cigarettes,”
and replacing them with the words
“tobacco products”.

Par. 59. The undesignated
centerheading following § 275.165 is
revised to read "Tobacco Products and
Cigarette Papers and Tubes Withdrawn
From the Market".

§275.170 [Amended]

Par. 60. Section 275.170 the heading
and text are amended by removing the
words “reduction to tobacco' wherever
they appear and replacing them with the
words “reduction to materials" and by
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removing the words “cigars, cigarettes,"”
wherever they appear and replacing
them with the words “tobacco
products”.

§275.171 [Amended]

Par. 61, Section 275.171 the heading
and text are amended by removing the
words “reduction to tobacco™ wherever
they appear and replacing them with the
words “reduction to materials” and by
removing the words "cigars and
cigareties” wherever they appear and
replacing them with the words "tobacco
products™ and by removing the words
“'cigars, cigarettes,” and replacing them
with the words “tobacco products”.

§275.172 [Amended]

Par. 62, Section 275.172 is amended by
removing the words “cigars, cigarettes,”
wherever they appear and replacing
them with the words “tobacco
products’.

§275.173 [Amended]

Par. 63. Section 275.173 is amended by
removing the words "‘cigars, cigarettes"
wherever they appear and replacing
them with the words “tobacco
products™.

§275.174 [Amended]

Par. 64. Section 275.174 is amended by
removing the words “cigars, cigarettes,”
and replacing them with the words
“tobacco preducts” and by removing the
words “cigars and cigarettes” and
replacing them with the words “tobacco
products” and by removing the words
“to tobacco™ and replacing them with
the words “to materials".

Sec. C. The regulations in 27 CFR Part
290 are amended as follows:

Authority and Issuance

27 CFR Part 290 is amended as
follows:

Paragraph 1. The authority citation for
Part 290 is revised to read as follows:

Authority: 5 U.S.C, 552(¢). 18 U.S.C. 1301, 19
U.S.C. 81¢, 1317, 1622, 26 U.5.C. 5703, 5704,
5708, 5711, 5712, 5713. 5721, 5722, 5723, 5741,

751, 6402, 8404, 8423, 7212, 7342, 7606, 7805,

31 U.S.C. 8301, 9303, 9304, 9306, 44 U.S.C.
3504(h).

Par. 2. The heading of Part 290 is
revigsed to read as follows:

PART 290—EXPORTATION OF
TOBACCO PRODUCTS AND
CIGARETTE PAPERS AND TUBES,
WITHOUT PAYMENT OF TAX, OR
WITH DRAWBACK OF TAX

Par. 3. The table of sections for Part
290 is amended by replacing the words
“‘cigars, cigarettes,” with the words
“tobacco products” in the following
headings §§ 290.1, 290.62, 290.83, 290.64,

290.85, Subpart ], 280.213, 290,225, and
290.226 to read as follows:

Subpart A—Scope of Regulations

Sec.

2801 Exportation of tobacco products and
cigarette papers and tubes, without
payment of tax, or with drawback of tax.

L - - * .

290.62 Restrictions on deliveries of tobacco
products and cigarette papers and tubes
to vessels and aircraft as supplies.

- - » * »

290.63 Restrictions on disposal of tobacco
products and cigarette papers and tubes
on vessels and aircraft.

- - - - -

290.64 Responsibility for delivery or

exportation of tobacco products and

cigarette papers and tubes.

» -

29065 Liability for tax on tobacco products
and cigarette papers and tubes.

* » . . .

Subpart J—Removal of Shipments of

Tobacco Products and Cigarette Papers

and Tubes by Manufacturers and Export

Warehouse Proprietors

- - - - -

290.213 Destruction of tobacco products and
cigarette papers and tubes.

- L - - »

290.225 Delivery of tobacco products or
cigarette papers or tubes for export other
than by parcel post.

- - * * -

280.226 Delivery of tobacco products and
cigarette papers and tubes for export by
parcel post.

» » . * .

§290.1 [Amended]

Par. 4. Section 290.1 the heading and
text are amended by replacing the
words “cigars, cigarettes,” wherever
they appear with the words "tobacco
products".

§290.2 [Amended]

Par. 5. Section 290.2 is amended to
change the address of the ATF
Distribution Center to 7943 Angus Court,
Springfield, Virginia 22153.

[§ 280.11 [Amended]

Par. 6. Section 290.11 is amended by
adding the definition for “Chewing
tobacco" to read as follows:

Chewing tobacco. Any leaf tobacco
that is not intended to be smoked.

Par. 7. In § 290,11 the definition for
“Exportation or export” is amended by
removing the words "cigars, cigarettes,”
wherever they appear and replacing
them with the words “tobacco
products".

Par. 8. In § 290.11 the definition for
“Export warehouse' is amended by
removing the words “cigars, cigarettes,”

and replacing them with the words
“tobacco products”,

Par. 9. In § 290.11 the definition for
“Factory" is amended by removing the
words “'cigars, cigareties,” and replacing
them with the words “tobacco
products’,

Par. 10. In § 290.11 the definition for
“In bond" is amended by removing the
words “cigars, cigarettes,” and replacing
them with the words “tobacco
products”,

Par. 11. Section 290.11 is amended by
revising the definition for “Manufacturer
of tobacco products™ to read as follows:

"Any person who manufactures
cigars, cigarettes, or smokeless tobacco,
except that such term shall not include
(a) a person who produces cigars,
cigarettes, or smokeless tobacco solely
for his own personal consumption or
use; or (b) a proprietor of a customs
bonded manufacturing warehouse with
respect to the operation of such
warehouse.”

Par. 12. Section 290.11 is amended by
revising the definition for “Package' to
read as follows: "The container in which
tobacco products, or cigarette papers or
tubes are put up by the manufacturer
and delivered to the consumer.

Par. 13. In § 290.11 the definition for
“Removal or remove" is amended by
replacing the words "'cigars, cigarettes,”
with the words "tobacco products".

Par. 14, Section 290.11 is amended by
adding the definition for “Snuff” to read
as follows:

Snuff. Any finely cut, ground, or
powdered tobacco that is not intended
to be smoked.

Par. 15. Section 290.11 is amended by
adding the definition for “Smokeless
tobacco to read as follows: “Smokeless
tobacco. Any snuff or chewing tobacco.”

. - - - .

Par. 18. Section 290.11 is amended by
adding the definition of “Tobacco
products’ to read as follows:

- - . - .
Tobacco products. Cigars, cigarettes,

and smokeless tobacco. The term does
not include smoking tobacco.

. * L - -

§290.61 [Amended]

Par. 17. Section 290.61 is amended by
replacing the words “'cigars, cigarettes,”
with the words “tobacco products”.

§290.61a [Amended]

Par. 18. Section 290.61a is amended by
replacing the words "cigars, cigarettes,”
with the words "tobacco products”.




28088

Federal Register / Vol. 51, No. 150 / Tuesday, August 5, 1986 / Rules and Regulations

§290.62 [Amended]

Par. 19. Section 290.62 is amended by
replacing the words “cigars, cigarettes,”
wherever they appear with the words
“tobacco products” in the heading and
text.

§290.63 [Amended]

Par. 20. Section 290.83 is amended by
replacing the words “cigars, cigarettes,”
wherever they appear with the words

“tobacco products" in the heading and
text.

§290.64 [Amended]

Par. 21. Section 260.64 is amended by
replacing the words “cigars, cigarettes,”
wherever they appear with the words
“tobacco products” in the heading and
text,

§290.65 [Amended]

Par. 22. Section 290.65 is amended by
replacing the words “cigars, cigarettes,”
wherever they appear with the words

“tobacco products" in the heading and
text.

§290.66 [Amended]

Par. 23. Section 290.66 is amended by
replacing the words ‘‘cigars, cigarettes,"
wherever they appear with the words
“tobacco products”,

§250.67 [Amended)

Par, 24. Section 290.67 is amended by
replacing the words “cigars, cigarettes,”
with the words “tobacco products'’; and
by adding the parenthetical *(All
recordkeeping requirements have been
approved under OMB Control No. 1512~
0180)" at the end of the section.

§290.69 [Amended]

Par. 25. Section 290.69 is amended by
replacing the words “cigars, cigarettes,
with the words "tobacco products”.

§290.70 [Amended)

Par. 28, Section 290.70 is amended by
replacing the words '‘cigars, cigarettes,”
with the words "tobacco products”.

Par. 27. Section 290.90 is revised to
read as follows:

§ 290.90 Restrictions relating to export
warehouse premises.

Export warehouse premises shall be
used exclusively for the storage of
tobacco products and cigarette papers
and tubes; upon which the internal
revenue tax has not been paid, for
subsequent removal under this part:
Provided, that smoking tobacco may
also be stored in an export warehouse.

§200.112 [Amended]

Par. 28. Section 290.112 is amended by
replacing the words “'cigars, cigarettes,”
with the words *“tobacco products”.

§290.123 [Amended]

Par. 29. Section 290.123 is amended by
replacing the words “'cigars, cigarettes,”
with the words “tobacco products”.

§290.142 [Amended]

Par. 30. Section 290.142 is amended by
replacing the words “cigars, cigarettes,”
wherever they appear with the words
“tobacco products”.

Par. 31. Section 280.143 is revised to
read as follows:

§ 290.143 General.

(a) Every export warehouse proprietor
shall make a true and accurate
inventory on ATF Form 3373 (5220.3) to
the Regional Director (Compliance), of
the numbers of (1) small cigars, (2) large
cigars, (3) small cigarettes, (4) large
cigarettes, (5) cigarette papers, and (6)
cigarette tubes; and the pounds and
ounces of (7), chewing tobacco, and (8)
snuff, held by him at the times specified
in this subpart.

(b) This inventory shall be subject to
verification by an ATF officer. A copy of
each inventory shall be retained by the
export warehouse proprietor for 2 years
following the close of the calendar year
in which the inventory is made and shall
be made available for inspection by any
ATF officer upon his request.

§ 290.147 [Amended]

Par. 32. Section 290.147 is amended by
replacing the words “cigars, cigarettes,"
wherever they appear with the words
“tobacco products”.

§290.152 [Amended]

Par. 33. Section 280.152 is amended by
replacing the words "cigars, cigarettes,”
wherever they appear with the words
“tobacco products”.

§290.153 [Amended]

Par. 34. Section 290.153 is amended by
replacing the words “cigars, cigarettes,”
wherever they appear with the words
“tobacco products”.

§290.154 [Amended]

Par. 35. Section 290.154 is amended by
replacing the words *‘cigars, cigarettes,”
wherever they appear with the words
“tobacco products”.

Par. 36. The heading of Subpart | is
revised to read as follows:

Subpart J—Removal of Shipments of
Tobacco Products and Cigarette
Papers and Tubes by Manufacturers
and Export Warehouse Proprietors

§290.181 [Amended]

Par. 37. Section 290.181 is amended by
replacing the words “cigars, cigarettes,”

wherever they appear with the words
“tobacco products”.

§290.182 [Amended)

Par. 38, Section 280.182 is amended by
replacing the words “cigars, cigarettes,”
wherever they appear with the words
“tobacco products”.

§290.183 [Amended]

Par. 39. Section 290.183 is amended by
replacing the words “cigars, cigarettes,”
wherever they appear with the words
“tobacco products”.

§200.184 [Amended]

Par. 40. Section 290.184 is amended by
replacing the words “cigars and
cigarettes,” wherever they appear with
the words “tobacco products.

§290.185 [Amended]

Par. 41. Section 290.185 is amended by
removing the words “cigars or
cigarettes,” wherever they appear and
replacing them with the words “tobacco
products"’.

§290.187 [Amended]

Par. 42. Section 290.187 is amended by
replacing the words "cigars, cigarettes,”
wherever they appear with the words
“tobacco products'’,

§290.188 [Amended]

Par. 43. Section 290.188 is amended by
replacing the words “cigars, cigarettes,”
wherever they appear with the words
"tobacco products'.

§290.189 [Amended]

Par. 44. Section 290.189 is amended by
replacing the words *“‘cigars, cigarettes,"”
wherever they appear with the words
“tobacco products’’.

§290.190 [Amended]

Par. 45. Section 290.190 is amended by
replacing the words “cigars, cigarettes,”
wherever they appear with the words
“tobacco products’.

§290.191 [Amended)

Par. 46. Section 280.191 is amended by
replacing the words “cigars, cigarettes,”
wherever they appear with the words
“tobacco products'’.

§290.192 [Amended)

Par. 47. Section 290.192 is amended by
replacing the words “cigars, cigarettes,”
wherever they appear with the words
“tobacco products’.

§290.193 [Amended]

Par. 48. Section 280.193 is amended by
replacing the words “cigars, cigarettes.”
wherever they appear with the words
"toebacco products”.
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§290.194 [Amended]

Par. 49. Section 290.194 is amended by
replacing the words “cigars, cigarettes,”
wherever they appear with the words
“tobacco products”.

§290.195 [Amended]

Par. 50. Section 290.195 is amended by
replacing the words "‘cigars, cigarettes,"
wherever they appear with the words
“tobacco products™.

§290.196 [Amended]

Par. 51. Section 290.196 is amended by
replacing the words “‘cigars, cigarettes,”
wherever they appear with the words
“tobacco products”.

§290.196a [Amended]

Par. 52. Section 290.196a is amended
by replacing the words *'cigars,
cigarettes,” wherever they appear with
the words “tobacco products”.

§290.197 [Amended)

Par. 53. Seclion 290.197 is amended by
replacing the words “cigars, cigarettes,”
wherever they appear with the words
“tobacco products”.

§290.198 [Amended]

Par. 54, Section 290.198 is amended by
replacing the words “cigars, cigarettes,”
wherever they appear with the words
“tobacco products”,

§290.200 [Amended]

Par. 55. Section 290.200 is amended by
replacing the words “cigars, cigarettes,”
wherever they appear with the words
“tobacco products”.

§290.201 [Amended]

Par. 56. Section 290.201 is amended by
replacing the words “cigars, cigarettes,”
wherever they appear with the words
“tobacco products™.

§290.202 [Amended]

Par, 57. Section 290.202 is amended by
replacing the words “cigars, cigarettes,”
wherever they appear with the words
“tobacco products”,

§290.203 [Amended]

Par, 58. Section 290.203 is amended by
replacing the words “cigars, cigarettes,”
wherever they appear with the words
“tobacco products.

§290.204 [Amended]

Par. 59. Section 290.204 is amended by
replacing the words “cigars, cigarettes,”
wherever they appear with the words
“tobacco products”,

§290.205 [Amended]

Par. 60. Section 290.205 is amended by
replacing the words “cigars, cigarettes,”
wherever they appear with the words
“tobacco products”.

§290.206 [Amended]

Par. 61. Section 280.206 is amended by
replacing the words “cigars, cigarettes,"
wherever they appear with the words
“tobacco products",

§290.207 [Amended]

Par. 62. Section 260.207 is amended by
replacing the words “cigars, cigarettes,”
wherever they appear with the words
“tobacco products”.

§ 290,207a [Amended]

Par. 63. Section 290.207a is amended
by replacing the words “cigars,
cigarettes,"” wherever they appear with
the words “tobacco products’.

§290.208 [Amended]

Par. 64. Section 290.208 is amended by
replacing the words “'cigars, cigarettes,”
wherever they appear with the words
“tobacco products”.

§290.210 [Amended]

Par. 65. Section 290.210 is amended by
replacing the words “cigars, cigarettes,"”
wherever they appear with the words
“tobacco products”,

§290.212 [Amended)

Par. 66. Section 290.212 is amended by
replacing the words “cigars, cigarettes,”
wherever they appear with the words
"tobacco products’',

§290.213 [Amended]

Par. 67. Section 290.213 is amended by
replacing the words "cigars, cigarettes,”
wherever they appear with the words
“tobacco products" in the heading and
text.

§ 290.221 [Amended]

Par. 68. Section 290.221 is amended by
replacing the words “cigars, cigarettes,”
wherever they appear with the words
“tobacco products”.

§290.222 [Amended]

Par. 89. Section 290.222 is amended by
replacing the words ‘‘cigars, cigarettes,”
wherever they appear with the words
“tobacco products”,

§290.223 [Amended)

Par. 70. Section 290.223 is amended by
replacing the words *'cigars, cigarettes,”
wherever they appear with the words
“tobacco products™.

§290.224 [Amended]

Par. 71. Section 290.224 is amended by
replacing the words “cigars, cigarettes,”
wherever they appear with the words
“tobacco products”.

§290.225 [Amended]

Par. 72. Section 290.225 is amended by
replacing the words "cigars, cigarettes,”
wherever they appear with the words

“tobacco products” in the heading and
text.

§290.226 [Amended]

Par. 73. Section 290.226 is amended by
replacing the words “cigars, cigarettes,”
wherever they appear with the words
“tobacco products” in the heading and
text.

§290.227 [Amended]

Par. 74. Section 290.227 is amended by
replacing the words *‘cigars, cigarettes,"
wherever they appear with the words
“tobacco products”.

§200.228 [Amended]

Par. 75. Section 290.228 is amended by
replacing the words "'cigars, cigarettes,”
wherever they appear with the words
“tobacco products".

§ 290.229 [Amended]

Par. 76. Section 290.229 is amended by
replacing the words “cigars, cigarettes,”
wherever they appear with the words
“tobacco products”.

§ 200.230 [Amended]

Par. 77. Section 290.230 is amended by
replacing the words “cigars, cigarettes,”
wherever they appear with the words
“tobacco products”.

§ 290.255 [Amended]

Par. 78. Section 290.255 is amended by
replacing the words "cigars, cigarettes,"
wherever they appear with the words
“tobacco products”.

§ 290.264 [Amended)

Par. 79. Section 290.264 is amended by
replacing the words “cigars, cigarettes,”
wherever they appear with the words
“tobacco products™.

Sec. D. The regulations in 27 CFR Part
295 are amended as follows:

Authority and Issuance

27 CFR Part 295 is amended as
follows:

Par, 1. The authority citation for Part
295 is revised to read as follows:

Authority: 26 U.S.C. 5703, 5704, 5705, 5723,
5741, 5751, 5762, 5763, 6313, 7212, 7342, 7608,
7805, 44 U.S.C. 3504(h).

Par. 2. The heading of Part 295 is
revised to read as follows:

PART 295—REMOVAL OF TOBACCO
PRODUCTS AND CIGARETTE PAPERS
AND TUBES, WITHOUT PAYMENT OF
TAX FOR USE OF THE UNITED
STATES

Par. 3. The table of sections for Part
295 is amended by replacing the words
“cigars, cigarettes,” with the words
“tobacco products” in the headings for
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§§ 295.1 and 295.25 and by adding the
heading, Notice for Smokeless Tobacco,
for § 295.43 to read as follows:

- * * * *

295.1 Removal of tobacco products and
cigarette papers and tubes, without payment
of tax, for use of the United States.

. - » * -
295.25 Unlawful purchases, receipt,

possession, or sale of tobacco products or
cigarette papers or tubes, after removal.

- * - - -
295.43 Notice for smokeless tobacco.
- * » . *

§295.1 [Amended]

Par. 4. In § 295.1 the heading and text
are amended by replacing the words
“cigars, cigarettes,” with the words
“tobacco products".

§295.11 [Amended]

Par. 5. Section 295.11 is amended by
adding alphabetically the definition for
“Chewing Tobacco" to read as follows:
Chewing tobacco. Any leaf tobacco that
is not intended to be smoked.

Par. 6. Section 295.11 is amended by
revising the definition of “Factory” to
read as follows: “The premises of a
manufacturer of tobacco products or
cigarette papers and tubes in which he
carries on such business.”

Par, 7. Section 295.11 is amended by
revising the definition for 'Manufacturer
of tobacco products” to read as follows:
“Any person who manufactures cigars,
cigarettes, or smokeless tobacco, except
that such term shall not include (a) a
person who produces cigars, cigarettes,
or smokeless tobacco, solely for his own
personal consumption or use; or (b) a
proprietor of a customs bonded
manufacturing warehouse with respect
to the operation of such warehouse."

Par. 8. Section 295.11 is amended by
revising the definition or “Package” to
read as follows: “The container in which
tobacco products or cigarette papers or
tubes are put up by the manufacturer
and offered for sale or delivery to the
consumer,”

Par, 9. Section 295.11 is amended by
revising the definition for “Removal or
remove” to read as follows: “The
removal of tobacco products or cigarette
papers or tubes from the factory.”

Par. 10. Section 295.11 is amended by
adding alphabetically the definitions for
“Smokeless Tobacco” and “Snuff” to
read as follows: Smokeless tobacco.
Any chewing tobacco or snuff, Snuff,
Any finely cut, ground, or powdered
tobacco that is not intended to be
smoked.

Par. 11. Section 295.11 is amended by
revising the definition for “Tobacco

Products" to read as follows: “Cigars,
cigarettes, and smokeless tobacco. The
term does not include smoking tobacco."

§295.23 [Amended]
Par. 12, Section 295.23 is amended by

replacing the words “cigars, cigarettes,”
with the words “tobacco products”.

§295.25 [Amended]

Par. 13. The heading of § 295.25 and
text are amended by replacing the
words “'cigars, cigarettes,” with the
words “tobacco products”.

§295.31 [Amended]

Par. 14. Section 295.31 is amended by
replacing the words “cigars, cigarettes,”
anywhere they appear with the words
“tobacco products”.

§295.32 [Amended]

Par. 15. Section 295.32 is amended by
replacing the words “cigars, cigarettes,”
anywhere they appear with the words
“tobacco products”,

§295.33 [Amended]

Par. 16. Section 295.33 is amended by
replacing the words “cigars, cigarettes,”
wherever they appear with the words
“tobacco products”,

§295.34 [Amended]

Par. 17. Section 295.34 is amended by

replacing the words “cigars, cigarettes,”

wherever they appear with the words
“tobacco products”.

§295.35 [Amended]

Par. 18. Section 295.35 is amended by
replacing the words “cigars, cigarettes,”
wherever they appear with the words
“tobacco products”.

Par. 19. Section 295.36 is revised to
read as follows:

§ 295.36 Payment of tax.

Any tax which becomes due and
payable on tobacco products and
cigarette papers and tubes removed
under this part shall be paid to the
district director, for the district in which
the factory from which such articles
were removed is located, with sufficient
information to identify the taxpayer, the
nature and purpose of the payment, and
the articles covered by the payment:
Provided, That a manufacturer of
tobacco products or cigarette papers or
tubes may pay any tax for which he
becomes liable under this part by an
appropriate adjustment in his current
tax return Form 5000.24. In paying the
tax, a fractional part of a cent shall be
disregarded unless it amounts to one-
half cent or more, in which case it shall
be increased to one cent.

§295.37 [Amended]

Par. 20. Section 295.37 is amended by
replacing the words "‘cigars, cigarettes,”
wherever they appear with the words
“tobacco products".

§295.41 [Amended]

Par, 21, Section 295.41 is amended by
replacing the words ‘‘cigars, cigarettes,”
wherever they appear with the words
"“tobacco products".

§295.42 [Amended]

Par. 22, Section 295.42 is amended by
replacing the words “cigars, cigarettes,"
wherever they appear with the words
“tobacco products”.

Par. 23. Section 295.43 is added to
read as follows:

§295.43 Notice for smokeless tobacco.

Every package of chewing tobacco or
snuff shall, before removal subject to
tax, have adequately imprinted thereon,
or on a label securely affixed thereto,
the designation “chewing tobacco” or
“snuff", and the quantity, expressed in
pounds and ounces (if the package
contains over one pound) or in ounces
(if the package contains less than one
pound) of such product contained
therein.

§295.46 [Amended]

Par. 24. Section 295.46 is amended by
replacing the words "cigars, cigarettes,"
wherever they appear with the words
“tobacco products”.

§295.51 [Amended]

Par. 25. Section 295.51 is amended by
replacing the words “cigars, cigarettes,"
wherever they appear with the words
“tobacco products”.

Sec. E. The regulations in 27 CFR Part
296 are amended as follows:

Authority and Issuance

27 CFR Part 296 is amended as
follows:

Paragraph 1. The authority citation for
Part 296 is revised to read as follows:

Authority: 18 U.S.C. 2341-2346, 26 U.S.C.
5708, 5751, 5761-5763, 6001, 6601, 6621, 6622,
7212, 7342, 7602, 7608, 7608, 7805, 44 U.S.C.
3504(h), 49 U.S.C 782.

Par. 2. The heading of Part 296 is
revised to read as follows:

PART 296—MISCELLANEOUS
REGULATIONS RELATING TO
TOBACCO PRODUCTS AND
CIGARETTE PAPERS AND TUBES

Par. 3. The table of sections for Part
296 is amended by replacing the words
“cigars, cigarettes,” with the words
“tobacco products” in the headings of
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Subpart A and Subpart C, in the text of
§ 296.75, and the undesignated center
heading following § 290.78 and by
replacing the words “cigars and
cigarettes” with the words “tobacco
products” in the heading for Subpart G
and § 296.166 to read as follows:

Subpart A—Application of 27 U.S.C. 6423,
as Amended to Refund or Credit of Tax on
Tobacco Products and Cigarette Papers
and Tubes

* - * . .

296.16

Subpart C—Losses of Tobacco Products
and Cigarette Papers and Tubes Caused by
a Disaster Occurring After the Date of
Enactment of the Excise Tax Technical
Changes Act of 1958

* * -~ - *

296.75 Separation of imported and
domestic tobacco products and cigarette
papers and tubes; separate claims for taxes
and duties.

* * * * * -

Destruction of Tobacco Products and
Cigarette Papers and Tubes

. - * - *

Subpart G—Dealers in Tobacco Products

* * . . *

296.166 Dealing in tobacco products.
Par. 4. The heading of Subpart A of
Part 296 is revised to read as follows:

Subpart A—Application of 27 U.S.C.
6423, as Amended, to Refund or Credit
of Tax on Tobacco Products, and
Cigarette Papers and Tubes.

Par. 5. The heading of Subpart C of
Part 296 is revised to read as follows:

Subpart C—Losses of Tobacco
Products and Cigarette Papers and
Tubes Caused by a Disaster Occurring
After the Date of Enactment of the
Excise Tax Technical Changes Act of
1958

§296.71 [Amended]

Par. 6. Section 296.71 is amended by
replacing the words “cigars, cigarettes,”
with the words “tobacco products’.

§296.72 [Amended]

Par. 7. Section 296.72 is amended by
revising the definition for “Claimant” to
read as follows:

“The person who held the tobacco
products or cigarette papers and tubes
for sale at the time of the disaster and
who files claim under this subpart."

Par. 8. Section 296.72 is amended by
revising the definition for “Duly
authorized official” to read as follows:
"Any Federal, State, or local
government official in whom has been

vested authority to condemn tobacco
products and cigarette papers and tubes
made the subject of a claim under this
subpart.”

Par. 9. Section 296.72 is amended by
revising the definition for “removal or
remove” to read as follows: "The
removal of tobacco products or cigarette
papers or tubes from the factory, or
release of such articles from Customs
custody."

Par. 10. Section 296.72 is amended by
revising the definition for “Tax paid or
determined” to read as follows: “The
internal revenue tax on tobacco
products and cigarette papers and tubes
which has acutally been paid, or which
has been determined pursuant to 26
U.S.C. 5703(b), and regulations
thereunder, at the time of their removal
subject to tax payable on the basis of a
return."

Par. 11. Section 296.72 is amended by
revising the definition of “Tobacco
products” to read as follows: "'Cigars,
cigarettes, and smokeless tobacco. The
term does not include smoking tobacco."”

§ 296.73 [Amended]

Par. 12. Section 296.73 is amended by
replacing the words “cigars, cigarettes,”

wherever they appear with the words
“tobacco products.

Par. 13. Section 296.74 is revised to
read as follows:

§ 296.74 Execution and filing of claims.

Claims under this subpart shall be
executed on Internal Revenue Service
Form 843 in accordance with the
applicable instructions on the form, and
filed with the Regional Director
(Compliance) of the region in which the
tobacco products or cigarette papers or
tubes were lost, rendered unmarketable,
or condemned, within 8 months after the
date on which the President makes the
determination that the disaster has
occurred. The claim shall state all the
facts on which the claim is based, and
shall set forth the number of small
cigars, large cigars, (itemized separately
as to the taxable wholesale price), small
cigarettes, large cigarettes, cigarette
papers, cigarette tubes and the pounds
and ounces of chewing tobacco and
snuff, as the case may be, and the rate
and the amount claimed with respect to
each article set forth, substantially in
the form as shown in the example
below:

EXAMPLE
Quantity Article Rate of tax Amount

20.000 Small Cigars.... $0.75 por thousand.........cwwemryon $15.00

1,000 Large Cogars—Whobesale pnoe 5100 8% pct of wholesale price................ 8.50
per thousand.

500 Large Ctgarsawholasale price $236 per | $20 per thousand..... 10.00
thousand.

10,000 Small Ggmnes

5,000

Py o) I RIS o e T ) Cagum papers—50 each set.,

1,000 sets Papers—100 each sel..

1.000 Ogarene Tubes ..........................................

100 fos

200 lbs. Snun

Total Claimed

The claimant shall certify on the claim
to the effect that no amount of internal
revenue tax or customs duty claimed
therein has been or will be otherwise
claimed under any other provision of
law or regulations.

§296.75 [Amended)

Par. 14. Section 296.75's heading and
text are amended by replacing the
words “cigars, cigarettes," with the
words “tobacco products”.

§296.76 [Amended]

Par. 15. Section 296.76 is amended by
replacing the words "cigars, cigarettes,”
wherever they appear with the words

“tobacco products”.

§296.77 [Amended]
Par. 18. Section 296.77 is amended by

replacing the words '‘cigars, cigarettes,"”
with the words “tobacco products”.

§296.78 [Amended]

Par. 17. Section 296.78 is amended by
replacing the words "cigars, cigarettes,”
with the words “tobacco products’.

Par. 18. The undesignated center-head
following § 296.78 is amended to read as
follows: “Destruction of Tobacco
Products and Cigarette Papers and
Tubes."

§296.79 [Amended]

Par. 19. Section 296.79 is amended by
replacing the words *'cigars, cigarettes,”
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wherever they appear with the words
“tobacco products”.

§296.80 [Amended]

Par. 20. Section 296.80 is amended by
replacing the words “cigars, cigarettes,"
with the words “tobacco products”.

Par, 21, The heading of Subpart G is
revised to read as follows:

Subpart G—Dealers in Tobacco
Products

§296.161 [Amended)

Par. 22. Section 296.161 is amended by
replacing the words “cigars and
cigarettes” with the words "tobacco
products”.

§296.163 [Amended]

Par, 23. Section 296.163 is amended by
revising the definition for “Manufacturer
of tobacco products” to read as follows:
“Any person who manufactures cigars,
cigarettes, or smokeless tobacco, except
that such term shall not include (a) a
person who produces cigars, cigarettes,
or smokeless tobacco, solely for his own
personal consumption or use; or [b) a
proprietor of a Customs bonded
manufacturing warehouse with respect
to the operation of such warehouse."

Par. 24. Section 296.163 is amended by
revising the definition for “Package” to
read as follows: “The container in which
tobacco products are put up by the
manufacturer or the importer and
offered for delivery to the consumer."

Par. 25. Section 296,163 is amended by
revising the definition for “Removal or
remove'' to read as follows: “The
removal of tobacco products from the
factory or release from Customs
custody, including the smuggling or
other unlawful importation of such
articles into the United States.”

Par, 26. Section 296.163 is amended by
revising the definition for “Tobacco
products” to read as follows: “Cigars,
cigarettes, and smokeless tobacco. The
term does not include smoking tobacco.”

§296.164 [Amended]

Par. 27. Section 296,164 is amended by
replacing the words “cigars, or
cigarettes" with the words “tobacco
products”.

§296.166 [Amended]

Par, 28. Section 296.166 the heading
and text are amended by replacing the
words “cigars and cigarettes” with the
words "tobacco products".

§296.167 [Amended]

Par. 29. Section 296.167 is amended by
replacing the words “cigars or

cigarettes" with the words “tobacco
products”.
Signed: June 23, 1986,
W.T. Drake,
Acting Director.
Approved: July 2, 1986,
Francis A. Keating Il,
Assistant Secretary (Enforcement).
[FR Doc. 86-17441 Filed 8-4-86; 8:45 am|
BILLING CODE 4810-31-M

DEPARTMENT OF DEFENSE

32 CFR Part 80
[DoD instruction 7045.18 ]

Collection of Indebtedness Due the
United States

AGENCY: Office of the Secretary of
Defense, DOD.

ACTION: Final rule.

SUMMARY: The Department of Defense
(DoD) is revising its regulations on
collection of indebtedness due the
United States. These revisions are
necessary to (1) clarify the issue of a
debtor's entitlement to a hearing, the
types of hearings available to a debtor
and the preparatory requirements for the
hearing; (2) establish a certified debt
claim form to be used by DoD
Components when requesting offsets
from another government agency and (3)
incorporate guidelines for establishing
write-off and close-out procedures in
Components’ implementing regulations.
EFFECTIVE DATE: April 22, 1986.

FOR FURTHER INFORMATION CONTACT:
Adam T. Shaw, (202) 697-0585.
SUPPLEMENTARY INFORMATION: This
change is the second change to the basic
instruction (DoD Instruction 7045.18).
This Instruction was published in the
April 22, 1985 Federal Register (50 FR
15734). Change 1 included three specific
revisions ordered by the Office of
Personnel Management as a condition of
OPM approval, required by 5 CFR
550.1104. Also, there were minor
administrative revisions. Change 1 was
not published in the Federal Register.
Change 2 has been made primarily to
clarify paragraph E.7 of Enclosure 1,
“Hearings and Written Submissions."
Although other administrative changes
were made, the primary revisions were
made to subparagraphs E.7.a.(1)-(3).
Paragraphs E.7.a.(1)~(3) were rewritten
to more accurately describe the
procedures under which a debtor may
petition for and be granted a hearing by
DoD Creditor Components. The new
language explains the circumstances
under which each type of hearing will be

granted and the documentation required
by the petitioner and the Creditor
Component in preparing for the
hearings. The other administrative
changes to the enclosure involved
renumbering and restructuring of
paragraphs with no appreciable changes
in meaning, Paragraph M. is a new
paragraph which provides guidelines for
DoD Components to follow in
developing procedures for writing-off
and closing-out uncollectible accounts.
This paragraph has been added to
comply with OMB Circular A-129 of
May 9, 1985.

List of Subjects in 32 CFR Part 90
Debt collection.

PART 90—[AMENDED]

Accordingly, 32 CFR Part 90 is
amended as follows:

1. The authority citation for Part 80
continues to read as follows:

Authority: 5 U.S.C. 5514.

§90.3 [Amended]

2, Section 90.3(b) is amended by
changing the words "Creditor agency” to
read “Creditor component”.

3. In § 90.8, Enclosure 1 is amended by
adding paragraph E.5.a.(10) (a) through
(c) and paragraph b. to read as follows:

§90.6 Procedures.

* - - - *
Enclosure 1—General Procedures
- * - - »

E- 3 TR

5- ® * %

a. * A *

(10) The fact that any knowingly false or
frivolous statements, representations, or
evidence may subject the employee to:

(a) Disciplinary procedures appropriate
under chapter 75 of Title 5, United States
Code, Part 752 of Title 5, Code of Federal
Regulations, or any other applicable statutes
or regulations;

{b) Penalties under the False Claims Act,
sections 3729-3731 of Title 31, United States
Code, or any other applicable statutory
authority; or

(c) Criminal penalties under sections 2886,
287, 1001, and 1002 of Title 18, United States
Code or any other applicable statutory
authority.

b. DoD Creditor Components should
respond promptly, within 30 days when
feasible, to communications from the debtor,
and should advise those who dispute the debt
to furnish evidence supporting their
contentions.

4. Paragraph E.7 of Enclosure 1 is
revised in its entirety to read as follows:

7. Hearings and Written Submissions.
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a. Pelitions. Debtors are entitled to petition
for hearings under this Section within the
following guidelines:

(1) If a debtor petitions for a hearing under
this section, the DoD Creditor Component
must determine whether the debtor is entitled
to an oral hearing or whether a “paper
hearing" comprised of written submissions is
adequate. Unless specifically waived by the
debtor, an oral hearing must be provided
when: (a) An applicable statute authorizes or
requires the agency to consider waiver of the
indebtedness involved, the debtor requests
waiver of the indebtedness and the waiver
determinaltion turns on an issue of credibility
or veracity, or (b) the debtor requests
reconsideration of the debt and the DoD
Creditor Component decides that the
question of the indebtedness cannot be
resolved solely on review of the documentary
evidence.

(2) An oral hearing is not required if the
particular indebtedness or waiver request is
of the type that rarely involves issues of
credibility or veracity. In addition, the DoD
Creditor Component must determine that a
review of the written record is generally
adequate in such cases, i.e., the DoD Creditor
Component is not required to sift through
each request to determine if it involves an
issue of credibility or veracity.

(3} A debtor who has petitioned for a
hearing but, under the above criteria, is not
entitled to an oral hearing, shall be provided
a “paper hearing” by which the
determinations regarding the existence or
amount of the debt or the terms of the offset
schedule will be made based on written
submissions by the debtor and the Creditor
Component.

(4) The following general rules apply to any
hearing:

(a) If an employee wants a hearing
concerning the existence amount of the debt
or the proposed DoD Creditor Component's
offset schedule, the employee must file a
petition with the DoD Creditor Component
concerned not later than 30 days from the
date the employee receives the notification of
the intent to collect by salary offset of within
45 days after receipt of records, of such
records were requested by the debtor.

(b) The employee's petition or statement
shall identify and explain with reasonable
specificity and brevity the facts, evidence,
and witnesses that the employee believes
support his or her position.

(c) If an employee requests an oral hearing,
the request may be changed to a paper
hearing only if a written request is received
by the Creditor Component at least three
work days before the original hearing date.

(d) If an employee files & petition for a
hearing, the DoD Creditor Component shall:

1. Determine the type of hearing and notify
the employee. For oral hearings, the notice
shall include the time. date, and location of
the hearing. To the extent feasible, a location
convenient for the employee shall be
selected.

2. Provide the employee and the hearing
official with a copy of the records in the DoD
Creditor Component's possession relating to
the employee’s debt.

(e} Any appeal of the determination of the
existence or amount of the debt must be filed

with the DoD Creditor Component and
hearing officer:

1. Not later than 25 days from the date the
debtor receives the records from the Creditor
Component, if such records were not
previously furnished, or

2. Not later than 10 days after receipt of
notification, of such records were previously
furnished the debtor.

a. To contest the DoD Creditor
Component’s determination of the existence
or amount of the debt the employee must
submit the reasons why the employee
believes the Creditor Component's
determination is erroneous, The submission
shall include (1) a list of witnesses, if
applicable, including a summary of their
anticipated testimony; (2) a copy of any
records not previously introduced; and (3) the
name of any representative the employee
expects to be present.

b. To contest the DoD Creditor
Component's offset schedule the employee
must submit: (1} a proposed alternative offsat
schedule with supporting documents showing
why the Creditor Component's schedule
would reduce an extreme financial hardship
for the employee; (2) a list of witnesses the
employee intends to call at the hearing and a
summary of their anticipated testimony; and
(3) a copy of the records the employee
intends to introduce at the hearing if they
differ from the ones provided by the DoD
Creditor Component. The supporting
documents should include specific details
concerning income and expenses of the
employee, his or her spouse, and dependents
for one year preceding the Creditor
Component’s notice and projected income
and expenses during the repayment period
propoged by the Creditor Component.

(f) Standards for Deterimining Extreme
Financial Hardship. 1. A proposed offset
schedule produces extreme financial
hardship if it prevents the employee and his
or her spouse and dependents from meeting
the costs necessarily incurred for essential
subsistence expenses. These essential
subsistence expenses include only costs
incurred for food, housing, necessary public
utilities, clothing, transportation, and medical
care,

2, In determining whether the offset
schedule produces extreme financial
hardship, the DoD Component and the
hearing official shall consider the following:

a. The income from all sources of the
employee, his or her spouse, and dependents.

b. The extent to which the assets of the
employee or his or her spouse and
dependents are available to meet the offset
and the essential subsistence expenses.

¢. Whether essential subsistence expenses
have been minimized to the greatest extent
possible.

b. The extent to which the employee or his
or her spouse can borrow money to meet the
offset and other essential expenses.

&. The extent to which the employee and
his or her spouse and dependents have other
exceptional expenses that should be taken
into account and whether these expenses
have been minimized.

(g) Within 15 days after receipt of the
materials submitted under subparagraph {e)
above, the DoD Creditor Component shall

either accept the employee's contentions
concerning the existence of the debt, the
amount of the debt or the employee's
alternative offset schedule or provide the
employee and the hearing official with the
following: ~

1. A statement supporting the DoD Creditor
Component's determination regarding the
existence and amount of the debt.

2. A statement setting forth the reasons
why the DoD Creditor Component’s proposed
offset schedule does not produce an extreme
financial hardship for the employee.

3. A list of witnesses that the DoD Creditor
Component intends to call at the hearing and
a summary of their anticipated testimony.

b. Waiver of Rights to Hearing. (1) An
employee forfeits or waives his or her right to
an administrative review or hearing and will
have his or her pay offset in accordance with
the DoD Creditor Component's offset
schedule, if the employee:

(a) Fails to file a petition for an
administrative review or hearing before the
deadline date prescribed in paragraph E.7.a.,
above.

(b) Fails to file the required submissions
under paragraphs 78.a.(4) (b) and (e), above,

(c) 1s scheduled to appear and fails to
appear at an oral hearing.

(2) The hearing official may find that the
employee has not waived his or her right to a
hearing if the employee petitions the hearing
official for a determination that the employee
had good cause for failing to comply with the
established deadline date or for failing to
appear at the hearing.

¢. Procedures. (1) An administrative review
or the hearing shall be conducted by a
hearing official who is not an employee of the
DeoD Creditor Component to which the debt is
owed and is not otherwise under the
supervision or control of the Creditor
Component. For instance, when collection
action is being taken by the Department of
the Army (DA) and a hearing is granted to a
DA employee, the hearing offical cannot be
employed or supervised by the DA. When
collection action is being taken by
Washington Headquaters Services for OSD
Staff and field activities or by DoD Defense
Agencies, i.e.,, DLA, DCA, DSAA, etc., the
hearing official shall be selected from the
Department of the Army, Navy or Air Force.

(2) Administrative reviews or hearings
should be conducted by DoD personnel.
While the Creditor Component may select the
Component to conduct the review or
administrative hearing, assignment of a
hearing official to a particular administrative
review or hearing shall be made by the
Component selected to conduct the
administrative review or hearing. Each
Component will identify a reasonable number
of employees qualified to serve as hearing
officers for other DoD Creditor Components.
Eligible persons include grievance or appeals
examiners, attorney advisors, staff judge
advocates, and other individuals who have
been trained in or performed hearing officer
duties or who are considered to be qualified
to perform hearing officer duties by reason of
training or experience. Arrangements for the
temporary assignment of hearing officers
between Components should reflect any
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agreed upon reimbursement of expenses.
Implementing procedures shall identify a
central point of coatact with regard to
hearing officials who have been identified by
each Component. If necessary, individuals
not employed by the Department of Defense
may be employed on a temporary or
intermittent basis to act as hearing officials.
Employment of such individuals should occur
only where it is clearly impractical to use
Department of Defense Personnel.

(3) An oral hearing normally will consist of
informal conferences before a hearing official
in which the employee and Creditor
Components will be given a full opportunity
to present evidence, witnesses, and
arguments. The employee may represent him
or herself or be represented by a person of
his or her choice. The hearing official will
permit only the introduction of such evidence
as described in the prehearing submissions
under paragraphs 7.a.(4) (b) and (e)., above
and the employee may not raise any issue
that he or she has not raised previously
concerning the existence or amount of the
debt or the Creditor Component’s proposed
offset schedule.

(4) For oral hearings, the Creditor
Component shall provide for maintaining a
summary record of the hearing.

(5) The Creditor Component or the agency
that will conduct the oral hearing shall select
a hearing site as close as possible to the
debter's work station.

(6) The hearing official shall provide a
written decision on the merits of the
administrative review or oral hearing that
discusses the basic facts offered to document
the nature and origin of the debt and the
hearing official's findings and conclusions
concerning the existence and amount of the
debt and, where applicable, the repayment
schedule.

(7) Expenses incident to a debtor or
employee inspecting and copying government
records or transportation of a debtor or his
representative to attend oral hearings shall
be born by the employee or debtor requesting
the hearing. The Component providing the
hearing shall bear expenses for the hearing
official. To assist employees in deciding
whether necessary expenses incident to
travel are warrented, DoD Components shall
publish the locations at which hearings will
be conducted.

d. Non-waiver of rights by Payments.
Department of Defense Creditor Components
shall prescribe in implementing regulations
that an employee's involuntary payment of
all or any portion of a debt being collected
under 5 U.8.C. 5514 must not be construed
as a waiver of any rights which the employee
may have under 5 U.S.C. 5514 or any other
provision of contract or law, unless there are
statutory or contractual provisions to the
contrary.

5. Paragraph G.1.a.(2) of Enclosure 1 is
revised to read as follows:
(2} A certified DoD debt claim form.

6. Paragraph G.2.b. is revised to read
as follows:

b. A certified debt claim from (if used by
the Creditor Agency).

7. A new paragraph M is added to
Enclosure 1 to read as follows:

M. Write-Off and Close-Out Procedures

1. DoD Components shall develop write-off
procedures that identify and remove
uncollectible accounts from receivables, and
close-out procedures that discontinue
collection activity. These procedures will
improve accounting for the cost of credit
programs and will allow management to
focus efforts on accounts most likely to be
collected.

a. When appropriate, the allowance for
uncollectible debts account shall be adjusted,
written-off accounts closed, and the debtor's
account ledgers removed from active
Component files. DoD Components shall
write off accounts when:

(1) Estimated collection costs exceed the
amount recoverable.

(2) A claim is without legal merit or it
cannot be substantiated by evidence.

(3) A legal judgment, once cbtained, has
failed to accomplish full or partial collection.
(4) A debtor cannot be located and either

(a) there is no security remaining to be
liquidated, or (b) the applicable statute of
limitations has run and the prospects of
collecting by offset, notwithstanding the bar
of the statute of limitations, are too remote to
justify retaining the claim.

(5) A collection agency has returned with
documentation effectively showing that the
debt is uncollectible.

b. DoD Components shall close out written-
off delinquent accounts and remove the
accounts from other active receivables.

(1) DoD Components may find it
appropriate to maintain subsidiary records of
individual accounts that may subsequently
be collected by offset against future benefit
claims.

(2) An IRS referral log shall be maintained
by calendar year which contains a record of
amounts written-off and debtor-identifying
information.

(3) DoD Components may reinstitute
collection action on closed-out accounts if
subsequent evidence shows a debtor's new
ability to repay.

Linda M. Lawson,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

July 30, 1986.
[FR Doc. 86-17541 Filed 8-4-86; 8:45 am|
BILLING CODE 3810-01-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 271

[SW-4-FRL-3060-2]

Georgla; Final Authorization of State
Hazardous Waste Program; Correction

AGENCY: Environmental Protection
Agency (EPA),
ACTION: Final rule; correction.

SUMMARY: This notice corrects the date
and address previously published in the
Federal Register, July 7, 1986 (51 FR
24549) for a public hearing to be held in
Atlanta, Georgia. The date is to be
changed from Wednesday, August 6,
1986 to Monday, August 11, 1986. The
address is to be inserted at the
beginning of the address section to read
as follows: “If significant interest for a
public hearing is expressed, the hearing
will be held in the Cafeteria Conference
Room, Floyd Twin Towers Building, 205
Butler Street, SE., Atlanta, Georgia
30334."
FOR FURTHER INFORMATION CONTACT:
Otis Johnson, (404) 347-3016.

Dated: July 25, 1986,
Jack E. Ravan,
Regional Administrator.
[FR Doc. 86-17558 Filed 8-4-86; 8:45 am]
BILLING CODE 6560-50-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 641
[Docket No. 40800-4100)

Reef Fish Fishery of the Gulf of
Mexico; Corrections

AGENCY: National Marine Fisheries
Service (NMFS), NOAA, Commerce.

ACTION: Final rule; corrections.

SUMMARY: This document corrects two
geographical coordinates listed in Table
1 in the final rule implementing the
Fishery Management Plan for the Reef
Fish Fishery of the Gulf of Mexico
published October 9, 1984, 49 FR 39548.

FOR FURTHER INFORMATION CONTACT:
Donald W. Geagan, 813-893-3722.
Dated: July 30, 19886.

James E. Douglas, Jr.,

Acting Deputy Assistant Administrator for
Fisheries, National Marine Fisheries Service.

The following corrections are made to
Table 1 in § 641.22;

§641.22 [Corrected]

Under the “Loran C coordinates”
heading in Table 1, the Y Loran C
coordinate for point 8 is corrected from
“43117.4" to “44174.4" and for point 9
from “'43347.6" to "44347.6".

[FR Doc. 86-17540 Filed 8-4-88; 8:45 am|
BILLING CODE 3510-22-M
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DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 1

[Docket No. 24912; Petition Notice PR-86~
9A]

Petition of the General Aviation
Manufacturers Association To
Establish Definitions for Intentional
One-Engine-Inoperative Speed and
Air-Minimum Control Speed, and
Establish a Procedure for
Demonstration of Air-Minimum Control
Speed

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of reopening of comment
period.

SUMMARY: This notice reopens the
comment period for Petition for
Rulemaking No. PR-86-9 (51 FR 21916;
June 17, 1986). That notice published
verbatim for public comment the
petition of the General Aviation
Manufacturers Association dated
January 22, 1986. The petitioner
proposes that the Federal Aviation
Administration amend Part 1 of the
Federal Aviation Regulations (FAR) to
establish definitions for an intentional
one-engine-inoperative speed, Vsgz and
air-minimum control speed, Vycis In
addition, the petitioner petitions the
FAA to establish a standard for the
demonstration of directional control
when one engine suddenly becomes
inoperative by amending the rules,
handbooks, and advisory circulars, The
petitioner contends that such action will
be consistent with industry practice and
National Transportation Safety Board
(NTSB) Safety Recommendations A76-
97 and A76-98 dated July 29, 1976,
DATE: Comments must be received on or
before September 4, 1986.

ADDRESS: Comments on the petition
contained in Notice PR-86-9A may be
mailed in triplicate to: Federal Aviation
Administration, Office of the Chief
Counsel, Atten: Rules Docket (AGC-

204), Docket No. 24912, 800
Independence Avenue SW.,
Washington, DC 20591. Comments may
be inspected in Room 915-G weekdays,
except Federal holiday, between 8:30
a.m. and 5:00 p.m.

FOR FURTHER INFORMATION CONTACT:
J. Robert Ball, Regulations and Policy
Office, ACE-110, Aircraft Certification
Division, Central Region, Federal
Aviation Administration, 601 East 12th
Street, Kansas City, Missouri 64108;
telephone (818) 374-5688.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
submit such written data, views, or
arguments as they may desire.
Comments received on or before the
closing date for comments will be
considered by the Administrator before
taking action on the petition. All
comments received will be available for
examination in the FAA docket. Persons
wishing the FAA to acknowledge receipt
of their comments should submit a self-
addressed stamped postcard on which
the following statement is made:
“Comments to Docket No. 24912." The
postcard will be date stamped and
returned to the commenter.

Availability of Notice

Any person may obtain a copy of
Notice No. PR-86-9 by submitting a
request to the Federal Aviation
Administration, Office of Public Affairs,
Attention: Public Information Center,
APA-430, 800 Independence Avenue,
SW., Washington, DC 20591 or by
calling (202) 426-8058. Communications
must identify the notice number. Persons
interested in being placed on a mailing
list for future NPRMs should also
request a copy of Advisory Circular No.
11-2A, Notice of Proposed Rulemaking
Distribution System, which describes
the application procedures.

Background

On January 22, 1986, the General
Aviation Manufacturers Association
submitted a petiton for rulemaking to
establish a standard for the
demonstration of directional control
when one engine suddenly becomes
inoperative, and to establish definitions
for Vsgz and Vuea ,The petition was
published verbatim in the Federal
Register on June 17, 1886 (51 FR 21916)
with a closing date for submission of

comments on July 17, 1986. On July 18,
1986, a request was received from the
Air Transport Association of America
requesting an extension of comment
period on this petition.

Reopening of Comment Period

The FAA has determined that it is in
the public interest to reopen the
comment period for Notice PR-86-9 to
afford the public and aviation industry
the opportunity to further review the
petition. Accordingly, the comment
period for Notice PR-86-9 is reopened
with a closing date of September 4, 1986.

Conclusion

This document reopens the comment
period on a petition for rulemaking to
afford the public maximum opportunity
to review and respond to a petition for
rulemaking. Therefore, this document
imposes no regulatory or economic
burden on the public or industry. For
these reasons, [ certify that this
document will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
The FAA has determined that this notice
involves an action which is not a major
rule under Exectuve Order 12291 and is
not considered significant under the
Department of Transportation
Regulatory Policies and Procedures (44
FR 11034; February 286, 1979).

Issued in Washington, DC, on July 30, 1986.
John H. Cassady,

Assistant Chief Counsel, Regulations and
Enforcement Division.

[FR Doc. 86-17511 Filed 8-4-86; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 73

|

[Airspace Docket No. 86-AWA-24]

Proposed Alteration of Restricted
Area R-5803 Chambersburg, PA

Correction

IN FR Doc. 86-16341 beginning on
page 26263 in the issue of Tuesday, July
22, 1986, make the following corrections:

1. On page 26263, in the third column,
in the heading, the Docket No. should
read as it appears above.
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2. On page 26264, in the second
column, in the second line, “RPRM"
should read “NPRM"”,

BILLING CODE 1505-01-M

14 CFR Part 75
[Airspace Docket No. 86-AWP-15]

Proposed Alteration of Jet Route J-
143, California

Correction

In FR Doc. 86-16342 beginning on page
26264 in the issue of Tuesday, July 22,
1986, make the following correction: On
page 26265, in the second column, in the
fourth line from the bottom, insert
“Acting" before “Manager,”.

BILLING CODE 1505-01-M

14 CFR Part 75
[Airspace Docket No. 86-AS0-19]

Proposed Alteration of Jet Routes—
South Carolina

Correction

In FR Doc. 86-16343 beginning on page
26265 in the issue of Tuesday, July 22,
1986, make the following corrections:

1. On page 26265, in the third column,
in the ADDRESSES caption, in the
fourth line, “85-" should read '86-".

2. On page 26266, in the second
column, in the Authority, in the first line,
insert “1354(a)," after *“1348(a),”.

BILLING CODE 1505-01-M

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Part 240
[Rel. No. 34-23486; S7-18-86]

Concept Release on Takeovers and
Contests for Corporate Control

AGENCY: Securities and Exchange
Commission.

ACTION: Request for Public Comment

SumMARY: The Commission is seeking
public comment on three topics relating
to takeovers and contests for corporate
control; (1) Whether the Williams Act
should apply whenever a person
acquires a substantial percentage of a
target company's securities during or
shortly after a tender offer; (2) Whether
there should be a governmental
response to the proliferation of “poison
pill" plans; and (3) Whether the
Commission should adopt a self-
governance exemption to its "all
holders" rule, as well as to other
provisions of its tender offer rules. The

Commission will review comments
received in response to this release with
a view towards determining whether
future rulemaking or legislative
proposals are appropriate.

DATE: Comments should be received by
September 30, 1986.

ADDRESS: Comment letters should refer
to File S7-18-86 and be submitted in
triplicate to Jonathan G. Katz, Secretary,
U.S. Securities and Exchange
Commission, 450 Fifth Street, NW,,
Washington, DC 20549. The Commission
will make all comments available for
public inspection and copying in its
Public Reference Room at 450 Fifth
Street, NW, Washington, DC 20549.

FOR FURTHER INFORMATION CONTACT:
Joseph G. Connolly, Jr. or Gregory E.
Struxness ((202) 272-3097), Office of
Tender Offers, Division of Corporation
Finance.

SUPPLEMENTARY INFORMATION: In this
concept release, the Commission
requests public comment on three topics
related to takeovers and contests for
corporate control. The Commission has
determined that these topics deserve
further inquiry because of developments
in the market for corporate control,
recent court decisions, and comments
made during public roundtable meetings
with representatives of investor groups,
experts in the legal and financial
aspects of takeovers, and participants in
contests for corporate control.

INTRODUCTION

1. Substantial Share Acquisitions
Outside the Williams Act. Two Courts
of Appeals have held that the tender
offer provisions of the Williams Act and
Commission rules adopted thereunder
did not apply to certain substantial
acquisitions of shares that occurred
during a tender offer or immediately
after termination of a tender offer. The
Ninth Circuit's decision in Carter
Hawlev Hale allowed a target company
to purchase a majority of its own shares
in the open market in six days without
complying with the Williams Act. The
Second Circuit's decision in Hanson
Trust allowed a tender offer bidder to
terminate its tender offer and
immediately purchase almost a third of
a target company's shares in open-
market and privately negotiated
transactions, without complying further
with the Williams Act.

The Commission seeks comment as to
whether investors require the
protections provided by the Williams
Act and Commission rules adopted
thereunder in the case of certain
substantial share acquisitions made
during or shortly after termination of a
conventional tender offer, and the

benefits and costs of applying the
Williams Act to these acquisitions. The
Commission specifically requests
comment on a proposal that would
subject to Williams Act requirements all
substantial acquisitions of a target
company's securities either during or
shortly after termination of a
conventional tender offer.

2. "Poison Pills.” “Poison pill" plans
place impediments in the path of any
person who seeks to acquire substantial
shareholdings directly from a target's
shareholders without obtaining the prior
approval of the target's board.
Delaware's Supreme Court upheld one
such plan in November of 1985.
Currently, more than 190 publicly-traded
corporations have poison pill plans in
place, and there are indications that
more publicly-held corporations may
adopt them.

Generally, “poison pill” plans are
adopted by a corporation’s board of
directors without shareholder approval.
Proponents of these plans contend that
they allow managements to negotiate
more effectively on behalf of
stockholders. In particular, it is said that
these plans protect shareholders from
tender offers at unreasonably low prices
as well as from partial offers, two-tier
offers, open-market purchase programs,
and other allegedly abusive takeover
practices.

Opponents of these plans argue that
they deter takeovers and proxy contests,
can entrench management to the
detriment of stockholders, and are
tantamount to recapitalizations of the
issuer effected without shareholder
approval. Recent research suggests that
poison pills can, under some
circumstances, cause a statistically
significant decline in the price of a
company's shares. There are also
indications that some boards of
directors may have adopted poison pill
plans despite suggestions that the
corporation's shareholders would have
opposed such plans, had the matter been
put to a vote. Because of these and other
concerns, it has been suggested that
poison pill plans should, at a minimum,
be subject to shareholder approval.

The Commission seeks information
regarding the extent to which the
incidence of poison pill plans is
increasing, the costs and benefits of
such plans, and the investor protection
issues raised by these plans. The
Commission also seeks comment as to
whether a governmental response is
appropriate; whether a governmental
response, if appropriate, should be at
the state or federal level; and, if at the
federal level, the nature of the most
appropriate response.
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3. Self-Governance. State corporation
codes and portions of the federal
securities laws permit corporations to
modify the application of certain
regulations to suit their individual
circumstances, provided that the
corporation acts in accordance with
principles of corporate self-governance,
The Commission seeks comment on the
advisability of adopting a self-
governance exemption to its “all
holders” rule, as well as to other
provisions of its tender offer regulations.

The Williams Act and the
Commission's tender offer rules
currently operate as rules of general
applicability with no provision for
modification by stockholder or director
action. Tender offers are thus conducted
according to uniform rules, and all
participants are equally subject to
regulations that Congress and the
Commission have judged to be in the
public interest.

The Commission is interested in
exploring whether the public interest
might be better served if individual
corporations are permitted to craft
safeguards suited to the specific
circumstances of the corporation and its
shareholders rather than be
unconditionally subject to the provisions
of the Williams Act. Should
stockholders and directors be permitted
jointly to determine that certain
provisions of the tender offer rules are
less effective than alternative
protections they can craft and
implement for themselves? Would a
selfgovernance exemption that permits
stockholders and directors to design
protections suitable for an individual
corporation be a beneficial supplement
to regulations that would otherwise
have general applicability?

The Commission seeks comment as to
whether principles of self-governance
can contribute to the efficient and
equitable operation of tender offer
regulations. In particular, the
Commission seeks comment as to the
probable costs and benefits of self-
governance exemptions to tender offer
regulations; the investor protection
issues raised by such exemptions; the
form and workability of self-governance
exemplions; and the specific provisions
of the tender offer regulations that are
most appropriate candidates for self-
governance exemptions.

Specific Requests for Comment

I. Share Acquisitions in Conjunction
With Tender Offers

The Commission seeks to determine
whether acquisition programs for a
target company's shares effected during
or shortly after termination of a tender

offer for the target's securities present
investor protection concerns. In the
event investor protection issues are
present, the Commission seeks comment
as to whether a regulatory response is
required and, if so, the nature of an
appropriate response.

A. Issues Presented

Announcement of a control contest
generally builds a premium into the
price of the target ccmpany's stock. This
premium reflects the market's response
to the expected increase in security
value that will accrue in the event the
takeover is completed on the announced
terms. Also reflected in the market price
is the market's assessment of the
probability that the offer will be
defeated, or that a takeover may take
place on terms and conditions
materially different from those initially
announced.

After the announcement of a tender
offer, shares of the target company often
become concentrated in the hands of a
smaller number of investors, This
concentration represents an allocation
of the risk created by uncertainty over
the outcome of the takeover process.
Shareholders who wish to receive some
portion of the tender offer premium but
who are unwilling to assume the risk
that the tender offer will not be
consummated frequently sell into the
market. These shares are often
purchased by professionals, who
assume the risk and provide liquidity to
the market.?

The Williams Act and tender offer
rules are designed to provide
shareholders with sufficient time and
information to make an informed
decision whether to sell into the market,
tender, or hold the securities. They also
establish substantive protections,
including a minimum offering period,
and withdrawal and proration rights.
These substantive protections prohibit a
bidder from purchasing shares under the
tender offer until the expiration of the
offer. A bidder also is prohibited from
purchasing securities outside of its
tender offer once the tender offer is
announced and during the time that the
offer is open.? This prohibition prevents
bidders from acquiring shares through
open market purchases, including
purchases from investors who have
acquired substantial holdings after
announcement of the takeover bid. This
and related prohibitions ensure that all

'For an analysis of the relationship between
market price prior to completion of a takeover
transaction and the probability that the transaction
will be successfully completed, see Samuelson &
Rosenthal, Price Movement as Indicators of Tender
Offer Success, 41 . Fin. 481 (1986).

2 Rule 10b-13, 17 CFR 240.10b-13.

target shareholders will be treated
equally by a bidder during the tender
offer.

Restrictions on the acquisition of
securities during a tender offer currently
apply only to a tender offer bidder.
Other purchasers of a target company's
securities are free to engage in open
market and privately negotiated
transactions at any time during the
course of a tender offer,® sometimes in
competition with or to defeat the
original bidder. For example, the Ninth
Circuit permitted a target company to
defeat a third party tender offer through
unregulated, large scale open market
purchases of its own securities.*
Similarly, the Second Circuit permitted a
third party bidder, faced with a hostile
response by the target company, to
terminate its tender offer and
immediately effect substantial
acquisitions of target company
securities through unregulated open
market purchases and privately
negotiated transactions.®

The Commission seeks comment on
the consequences of such acquisitions,
and their associated costs and benefits.
Commentators are requested to address
both the shareholder protection and
market efficiency issues presented by
such acquisitions. Specifically, with
respect to investor protection interests,
the Commission seeks comment as to
whether shareholders have adequate
time and information upon which to act
in the face of such unregulated
acquisition programs, and whether some
groups of shareholders are unfairly
disadvantaged in such transactions
because of the speed with which the
transactions occur, the lack of adequate
information concerning the transaction,
or the inability to participate on the
same basis as other shareholders.

The Commission also seeks comment
as to the consequences of regulating
timing and disclosure in conventional
tender offers while permitting other
large acquisitions to compete with such

 This assumes that those acquisitions are not
themselves deemed to be an unconventional tender
offer.

* See SEC v. Carter Hawlev Hale Stores, Inc., 760
F.2d 945 (9th Cir. 1985). The Commission sued
Carter Hawley on the grounds that the purchase
program constituted an unconventional tender offer
that should have complied with the Williams Act
and the regulations thereunder. The court rejected
the Commission's position.

¢ See Hanson Trust PLC v. SCM Corp., 774 F.2d 47
(2d Cir. 1985). The Commission, at the request of the
Second Circuit Court of Appeals, filed an amicus
brief in which it expressed the view that the bid
termination and immediate purchases raised
sufficiently substantial questions under the
Williams Act to justify the District Court's issuance
of a preliminary injunction. The Second Circuit did
not agree,
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offers, unfettered by such restrictions. In
particular, the Commission seeks
comment as to whether the possibility of
an unregulated competing acquisition by
the target or a third party deters or .
disadvantages the initial bidder or
encourages initial takeover attempts to
proceed other than by way of
conventional tender offers.® The
Commission also seeks comment as to
whether the ability to abandon a
conventional tender offer and
commence unregulated purchases, as
permitted in Hanson Trust PLC v. SCM
Corporation,” offsets the possible
deterrence of initial bids.

The Commission further seeks
comment on the differences, if any, (1)
between concerns raised by acquisitions
effected during a tender offer and
acquisitions effected shortly after
termination of a tender offer, and (2)
between acquisitions effected by an
issuer in the context of a third party
offer and acquisitions effected by a third
party in the context of either an issuer
or third party offer. With respect to any
identified effects, commentators are
requested to discuss whether such
effects are adequately addressed
through existing regulation and/or
market forces and if not, what response,
if any, is warranted. Commentators are
requested to provide factual support for
their views.

B. A Possible Approach to Regulation of
Acquisitions During or Shortly After
Tender Offers

One approach to the regulation of
such acquisitions involves amending the
tender offer rules promulgated under the
Securities Exchange Act of 1934 (the
“Exchange Act") to provide that a
substantial acquisition of a target
company's securities by any person
after commencement of a formal tender
offer for such securities, and until the
expiration of a specified period after
termination of the tender offer, would be
deemed a “tender offer” required to be
made in compliance with the tender
offer rules. Under this approach, upon
the commencement of a tender offer, by
either an issuer or a third party, any
person seeking to acquire a substantial
amount of target company securities
(e.g., 10 percent) would be required to
effect that acquisition through a
conventional tender offer. This
requirement would apply to the
acquisition of securities by the target
company itself as well as to acquisitions
by any third party. The establishment of

% For a related analysis, see Bradley &
Rosenzweig, Defensive Stock Reourchases. 99 Harv.
L. Rev, 1377 (1988).

1774 F.2d at 47.

a threshold level, such as 10 percent, is
intended to avoid interference with the
activities of most arbitrageurs and other
market professionals. Commentators are
specifically requested to address the
need for such a threshold and the
appropriate level thereof.

The establishment of a “cooling off”
period after the termination of a tender
offer would ensure that neither the
initial bidder nor any other person could
take advantage of the market activity
generated by an offer to effect a rapid
acquisition of securities.® Commentators
are specifically requested to address the
need for such a “‘cooling off” period and,
if considered necessary, the appropriate
amount of time that should be allotted to
permit the impact of the offer on the
market to subside.

Commentators are also requested to
identify characteristics of acquisitions
that occur during or shortly after tender
offers that, in their view, should be
exempted from the requirements of the
regulations discussed above because the
transactions do not raise investor
protection or other concerns.
Commentators are specifically
requested to address the
appropriateness of exempting
acquisitions effected through "lock-up"
options granted by the issuer.

IL. “Poison Pill” Plans

"Poison pill"" plans place impediments
in the path of any person who seeks to
acquire substantial shareholdings
directly from a target's stockholders
without first obtaining the approval of
the target's board.® Proponents of these
plans state that they are designed to
protect shareholders by giving their
boards of directors the power to ensure
that shareholders receive a fair price for
their shares.!© These plans are generally
adopted without the approval of the
corporation's stockholders.1?

8 Rule 13e—4(f)(8), 17 CFR 240.13e-4, currently
prohibits purchases of securities for a period of ten
business days after the expiration of an issuer
tender offer.

¢ It has been said that poison pills typically
“serve[] no conceivable business purpose other than
deterring takeovers." Bogen, More Legal Tests
Likely on Stockholder Rights Plans, Nat'l L.]., June
30, 1986, at 26. See also Letter from D.C. Clark.
Chairman and CEO of Household International to
Household's shareholders {Aug. 14, 1984) (The
poison pill's warrants “should deter any attempts to
acquire your company in a8 manner or on terms not
approved by the Board.").

10 E.g., Letter from M. Lipton to the clients of
Wachtell, Lipton, Rosen & Katz (Feb. 4, 1985)
(Poison pill plans help “to preserve the option of the
board of directors of a target company to make the
ultimate decision as to its destiny.").

11 See, e.g.. Moran v. Household Int'], Inc., 500
A.2d 1346, 1348 (Del. 1985). Sze also Note, Internal
Transfers of Control Under Poison Pill Preferred
Issuances to Shareholders: Toward A Shareholder

Poison pills were adopted as early as
June of 1983.12 On November 19, 1985, in
Moran v. Household International, the
Delaware Supreme Court ruled that a
board's adoption of a poison pill plan
without shareholder approval did not
necessarily violate Delaware’s
corporation law or the business
judgment rule.!® Approximately 37
companies had poison pills in place as
of the date of the Household decision.'*
Today, at least 190 companies have
poison pills in place, and market
observers believe this number will
increase substantially.!s

The term “poison pill” refers generally
to preferred stock, rights, warrants,
options, or debt instruments that an
actual or potential target company
distributes to its security holders.!®
These instruments are designed to deter
nonnegotiated takeovers by conferring
certain rights to shareholders upon the
occurrence of a “triggering event,” such
as a tender offer or third party
acquisition of a specified percentage of
stock.!? These rights usually have little
value until the triggering event occurs,
but may subsequently become quite
expensive for any party to redeem or
purchase.'® “Flip over" and “flip in”
plans are the most

Approval Rule, 80 St. John's L. Rev. 94 (1985)
[hereinafter Internal Transfers).

12 Lenox, Inc. adopted a poison pill in its battle
with Brown, Forman Distillers Corp. See Wall St. |,
June 186, 1683, at 2, col. 2.

'3 Moran v. Household Int'l, Inc., 500 A.2d 1346
(Del. 1985).

\4 Office of the Chief Economist, Securities and
Exchange Commission, The Economics of Poison
Pills, at Table 2 (March 5, 1986).

'8 Investor Responsibility Research Center,
Ongoing Survey of Antitakeover Developments
(May, 1886); Kidder, Peabody & Co., Impact of
Adoption of Stockholder Rights Plan on Stock Price
(June 9, 1986); Carporate Control Alert, June 1986
(and preceding issues).

18 For a general description of the operation of
poison pill plans see Internal Transfers, supra note
13; Note, Delaware's Attempt to Swallow a New
Takeover Defense: The Poison Pill Preferred Stoch.
10 Del, J. Corp. L. 569 (1985); Note, Protecting
Shareholders Acainst Partial and Two-Tiered
Takeovers: The “Poison Pill" Preferred, 97 Harv. L.
Rev. 1964 (1984); Fieischer & Golden, “Poison Pill,"
Nat'l LJ., Feb. 24, 1986, at 17.

17 See, e.g.. Dynamics Corp. of America v CTS
Corp., No. 86-1601, slip op. at 14 (7th Cir. May 28,
1686) (plan is triggered when one shareholder owns
15% or more of CTS's stock); Moran v. Household
Int’l, Inc., 500 A.2d at 1348-49 (plan is triggered by
tender offer for 30% of shares or acquisition of 20%
of shares): Horwitz v. Southwest Forest Indus.. 604
F. Supp. 1130. 1132 (D. Nev. 1985) ([same).

'8 See, e.g.. Dynamics Corp. v. CTS. slip op. at 14
(holders of rights can buy stock and debentures at
25% of the then markel price of the package);
Household, 500 A.2d at 1349 (holders of 1/100 of a
share of preferred stock able to purchase $200 of
acquirer’s stock for $100). See generally Ferrara &
Phillips, Opposition to Poison Pill Warrants is
Mounting, 7 Legal Times 13 (Oct. 15, 1984).
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frequently used forms of poison pills,?
but a large number of securities
issuance plans could conceivably be
crafted to have the same effect as
currently popular poison pill plans.2©
Tender offers can benefit
shareholders by offering them an
opportunity to sell their shares at a
premium and by guarding against
management entrenchment.?! However,
because poison pills are intended to
deter nonnegotiated tender offers, and
because they have this potential effect
without stockholder consent, poison pill
plans can effectively prevent
shareholders from even considering the
merits of a takeover that is opposed by
the board.?2 Accordingly, in an amicus

19 Both of these variations involve the
distribution of "rights" that are nondetachable from
the common stock until the triggering event occurs.
Under “flip-over” plans, if the acquiring firm
consummates a merger, substantial asset sale, or
other combination, the shareholder can present the
rights to the acquirer in exchange for a fixed dollar
amount of securities of the acquiring firm at a price
far below (usually half) the market price. See. e.g.,
Household, 500 A.2d at 1349; Horwitz v. Southwest
Forest Indus,, 604 F. Supp. at 1132, Under “flip in"
plans, the occurrence of a triggering event permits
shareholders, except the bidder, to return their
rights to the issuer in exchange for cash or short-
term senior nctes in amounts often well in excess of
the market value cf the pre-rights shares. See, e.g.,
Dynamics Co. of America v. CTS Corp., No. 86—
1601, slip op. at 14 (7th Cir, May 28, 1986),

20 “Back end" plans are a particular type of "flip
in" pill that reguire that the target’s shares be
tendered along with the rights, and provide that the
person causing the rights (o be triggered may not
exercise those rights. See, e.g., Revion. Inc. v.
MacAndrews & Forbes Holdings, Inc., 506 A.2d 173,
177 (Del. 1986); Dynamics Corp. of America v. CTS
Corp., No. 86C1624, slip op. at 5-8 (N.D. Ill. May 3,
1986), off'd on rehearing, 86C1624 (N.D. 1ll. June 20,
1986), The net financial effect of such a plan may be
similar to exclusionary self-tenders that are
prohibited by Commission regulation. See part III,
infra. Other varieties of poison pills can also have
the same financial effect. For a discussion of recent
variations of poison pill plans see Corporate Control
Alert, June 1986, at 1.

21 See, e.g., Jensen & Ruback. The Market for
Corporate Control: The Scientific Evidence, 11 |.
Fin. Econ. 5 (1983) and authorities cited therein:
Cinsburg & Robinson. The Case Against Federal
Intervention in the Market for Corporate Control,
Brookings Rev. (Winter/Spring 1986), at 8.

2 Judges of a Federal Court of Appeals have
echoed many of the reservations expressed in this
release:

Personally, we are rather skeptical about the
arguments for defensive measures. They strike us as
giving too little weight to the effect of “defensive"
measures in rendering shareholders defenseless
against their own managements. (The shareholders
of CTS were not asked to approve the poison pill.)
We are especially skeptical about the arguments
used to defend poison pills. If the present case is
representative, the poison pill seems (as we shall
see) more a reflex device of a management
determined to hold on to power at all costs than a
considered measure for maximizing shareholder
wealth.

Dynamics Corp. of America v. CTS Carp., No, 86—
1801, slip op. at 8 {7th Cir. May 28, 1986) (Posner, ].).

brief submitted to the Court in
Household International, the
Commission expressed its concern over
these plans. The Commission argued
that poison pills may harm shareholders
by restricting their opportunity to
consider hostile tender offers and by
limiting their ability to wage proxy
contests.?3

In at least two instances, corporations
have adopted poison pill plans despite
indications that there would be a
substantial question as to whether a
majority of the corporation’s
stockholders would support adoption of
a poison pill, if given the opportunity to
vote on the plan.2¢ A “Shareholder Bill
of Rights" recently adopted by the
Council of Institutional Investors, whose
members manage over $160 billion in
assets, proclaims that “shareholders
have a right to vote on . . . poison
pills." 25 Members of Congress have
similarly considered requiring
shareholder approval of poison pills.28

In Household International, the
Delaware Supreme Court determined
that poison pills do not necessarily harm
shareholders.2” The court concluded
that poison pills do not necessarily
prevent stockholders from entertaining
all tender offers, and may not change
the structure of a company as much as
other antitakeover measures that a
board could legally implement without
stockholder approval. The court also
observed that these plans may deter
partial and two-tier tender offers and
ward off open market purchase
programs that could deprive
shareholders of larger control premiums.
Accordingly, the court concluded that
poison pills give a board of directors
bargaining power that can be helpful in
assuring that target shareholders receive

23 Brief of the Securities and Exchange
C ion, Moran v. Hi hold International,
Inc., 500 A.2d 1348 {Del. 1985) (poison pills raise the
cost of forming a control block and evidence shows
that control blocks increase the likelihood of a
successful proxy contest). See also Household, 500
A.2d at 1355,

24 See Moran v. Household Int'}, Inc., 490 A.2d
1059, 1064 (Del. Ch.), aff'd, 500 A.2d 1346 (1985)
(Proxy consultant predicted that shareholder
approval of a fair price amendment, an antitakeover
measure less inhibiting than a poison pill, would
result in a close vote. Management elected to pursue
lhe poison pill route, which does not require a vote,

“in view of the predicted closeness of the [fair pncel
vote."”); Rorer Croup, Inc. Retai, e Ag
Takeovers, Wall St. |., at 8 (May 29, 1985); Rorer
Holders Vote to Rescind Firm's ‘Poison Pill' Rule,
Wall St. J., at 20 (May 9, 1985).

28 Vise, "Bill of Rights" Seeks to Boost Power of
Shareholders, Washington Post, April 13, 1888, p.
F1.

26 See H.R. 5683, 98th Cong., 2d Sess. (1984). See
also, Note, Protecting Shareholders Against Partial
and Two-Tiered Takeovers: The “Poison-Pill”
Preferred, supra note 16, at 1964 n.2,

27 500 A.2d at 1354.

a higher price for their shares. The court
stressed, however, that a board of
directors has a fiduciary duty to the
corporation’s shareholders when it is
presented with a request to redeem the
poison pill, ‘and that the decision not to
redeem a poison pill could be subject to
further judicial scrutiny.28 Other

courts have upheld the issuance of
poison pills under circumstances and on
grounds similar to those of Household
International. ?®

Not all applications of poison pills
have, however, withstood challenge in
the courts. In Dynamics Corp. of
America v. CTS Corp., a federal district
court applying Indiana law enjoined
CTS's first poison pill because it was
“unreasonable in relation to the
particular threat posed.” 3° The Seventh
Circuit affirmed that decision and
indicated that managements adopting
poison pills might not be able to satisfy
their burden under the business
judgment rule ! unless the triggering
event requires that a shareholder own
more than 50% of the target’s shares and
the rights give shareholders no more for
their shares than the highest price the
majority shareholder paid for its
shares.®2 In Asarco. Inc. v. M.R.H.
Holmes A Court, a federal district court
held that New Jersey law prohibited
adoption of poison pill plans that caused
unequal voting rights among holders of a
single class of shares.?? Similarly, courts

28 “While we conclude for present purposes that
the Household Directors are protected by the
business judgment rule [in adopting the plan] that
does not end the matter. The ultimate response to
an actual takeover bid must be judged by the
Directors’ actions at that time, and nothing we say
here relieves them of their basic fundamental duties
to the corporation and its stockholders. Their use of
the plan will be evaluated when and if the issue
arises.” /d. at 1357 (citations omitted). At that time,
the Delaware court is likely to consider whether the
application of the pill is ** ‘reagsonable in relation to
the threat posed.' " Id. at 1358 (citing Unocal Corp.
v. Mesa Petroleum, 493 A.2d 946, 955 (Dell. 1985)).

29 See, .., Horwitz v. Southwest Forest Indus.,
604 F. Supp. 1130 (D. Nev. 1985); MacAndrews &
Forbes Holding, Inc. v. Revion. Inc. 501 A.2d 1239,
1251 (Del. Ch. 1885}, off'd, 506 A.2d 173 (Del. 1985).

30 Dynamics Co. of America v. CTS Corp., No.
86C1624, slip op. at 32 (N.D. Ill. April 17, 1986}, aff'd,
No. 86-1601 (7th Cir. May 28, 1886). On appeal, the
court found that the pill “effectively preclude|d] a
hostile takeover, and thus allow[ed] management to
take the shareholders hostage.” No. 86-1601, slip op.
&t 16 (7th Cir. May 28, 1986). The district court has
since refused to enjoin a second CTS poison pill,
No. 86C1624 (N.D. IlI. June 20, 1986) (appeal
pending). Unlike the initial rights plan, the second
plan did not contain a “flip-in" provision which
precluded the insurgent from conducting a proxy
contest. Furthermore, the District Court noted that
the second plan was the result of a more considered
deliberative process by the Board of Direclors.

31 No. 86-1601, slip op. at 10-11 (7th Cir. May 28,
1986).

2 /d,, slip op. at 16,

33 611 F. Supp. 468 (D.N.]. 1985).
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have enjoined poison pill plans that
created rights that could not be
transferred with the underlying
shares,34

Because poison pill plans are
relatively new. there has been little
research as to their consequences. One
study of early plans suggests that poison
pills harm stockholder interests and lead
to management entrenchment.®s A more
recent study conducted by the
Commission's Office of the Chief
Economist (“OCE") examines the effects
on share price of a larger and more
recent set of poison pills and finds that
the effect of these pills depends on the
circurstances under which they are
adopted.?® For certain firms that were
the subject of serious takeover
speculation at the time their poison pill
plans were adopted, the poison pills
caused statistically significant price
declines of about 2.4 percent. Poison
pills adopted under other circumstances
showed no statistically significant effect
on share price. All of these findings
should be interpreted in light of other
research suggesting, in general, that
antitakeover measures either reduce
shareholder wealth or leave it
unchanged.?? At least one study,
however, suggests that antitakeover
measures approved by shareholders
may increase shareholder wealth.38

There has also been substantial
controversy as to the effectiveness of
poison pills in deterring takeovers. Some
commentators claim that poison pills
erect virtually insurmountable obstacles
to takeovers,3? but there have been at
least two takeovers ccmpleted despite
the presence of poison pills.%? An

3% Minstar Acquiring Corp. v. AMF Inc., 621 F.
Supp. 1252 [S.D.N.Y. 1985) (New Jersey law):
Unilever Acquisitions Corp. v. Richardson-Vicks.
lInn.. 618 F. Supp. 407 [S.D.N.Y. 1985) (Delaware
aw).

6 Malatesta & Walkling, 7he Impact of “Poison
Pill" Securities on Shareholder Wealth (Dec, 1985)
{unpublished manuscript).

38 Office of the Chiel Economist. Securities and
Exchange Co; ion, The Ecc ics of Poison
Pills (Mar. 5, 1986).

97 See, e.g., Bradley & Wakeman, The Wealth
Effects of Targeted Share Repurchases, 11 |. Fin.
Econ. 301 (1983): Dann & DeAngelo. Standstill
Agreements. Privatelv Negotiated Stock
Repurchases. and the Market for Corporate Control,
11 J. Fin. Econ. 275 (1983).

38 See Linn & McConnell, An Empirical
Investigation of the Impact of “Antitakeover
Amendments" on Comman Stock Prices, 11 J. Fin.
Econ. 361 (1983). But see DeAngelo & Rice,
Antitakeover Charter Amendments and Stockholder
Wealth, 11 |, Fin. Econ. 329 (1983).

3% A “Poison Pill" That's Super-Lethal, Business
Week, at 93 (Oct. 1, 1984); Ferrara & Phillips,
Opposition to Poison Pills Is Mounting. 7 Legal
Times 13 (Ocl. 15, 1984).

40 Pantry Pride commenced and succeeded with a
tender offer for Revion despite the existence of a
poison pill. Similarly. Sir James Goldsmith
commenced a tender offer for Crown Zellerbach

alternative measure of the effectiveness
of poison pills is the number of
takeovers that would have occurred but
for the presence of these plans, or any
changes in takeover premiums resulting
from poison pill plans. The Commission
invites comment as to whether and how
the effectiveness of these plans can be
measured.

The Commission also observes that
the regulation of poison pills has to date
been a subject of state, not federal,
oversight. Because federal regulation of
poison pills could intrude on traditional
state functions and preempt state
corporation law, the benefits of state
involvement in this area must be
considered when weighing the
appropriateness of any federal action.

In light of the quick evolution, rapid
spread, and deep debate over the
consequences of poison pill plans, the
Commission seeks comment as to the
extent to which the incidence of poison
pill plans is increasing, the
circumstances under which corporations
adopt and exercise such plans, the
number of corporations that can be
expected to adopt poison pills in the
future, and the types of pills likely to be
adopted. The Commission also seeks
comment as to the effectiveness of
poison pills in deterring takeovers, and
the strategies that bidders can use to
circumvent current and future poison
pill plans.

The Commission further seeks
comment regarding the investor
protection issues that poison pills raise
and their costs and benefits in general.
Because poison pill plans are adopted
without stockholder approval, the
Ccemmission seeks comment regarding
the possibility that these plans are used
to entrench management, and the
effectiveness of state law fiduciary
obligations imposed on directors to
consider redemption of the poison
pills.#! The Commission also seeks
comment on the consequences of poison
pills on contests for corporate control
that do not otherwise involve tender
offers, including, in particular, proxy
contests.

Many concerns regarding poison pill
plans might be resolved if these plans
are subject to stockholder
approval.#2 Such a requirement could be

even though the company had adopted a poison pill
plan. Although Goldsmith terminated his tender
offer, he proceeded to acquire control of the
company through open market purchases.
- 41 See Note, Protecting Shareholders Against
Two-Tiered and Partial Takeovers: The “Poison
Pill"” Preferred, supra note 16, at 1968-72.

42 See Internal Transfers, supra note 11.

imposed at either a state or federal
level. The Commission requests
comment as to the appropriateness of
federal intervention into the area of
poison pills, an area that has to date
been the province of state corporation
law. In the event that federal action is
warranted, the Commission seeks
comment as to the appropriate form of
the response. In light of the market's
ability to evolve new instruments
designed to avoid the restraints imposed
by regulation, the Commission also
seeks comment on the probable
effectiveness of any suggested federal
action, and the likely market response to
such regulatory initiatives.

IIL. Self-Governance Exemptions

Self-governance exemptions are found
in both state and federal law. They are
particularly common in state law where
corporation codes frequently establish
general rules from which corporations
can exempt themselves by appropriate
stockholder and/or director action.*3
Certain state antitakeover statutes also
contain self-governance exemptions.**
Self-governance exemptions are also
found in the federal securities laws,
where regulated entities can, by
appropriate stockholder or director
action, exempt themselves from certain
provisions of the Investment Company
Act.*5 The Trust Indenture Act contains

43 Self-governance exemptions are found in the
Model Business Corporation Act, Delaware’s
General Corporation Law, and New York's and
California's corporation codes, as well as in the
corporation codes of all other states. See, e.3..
Mode! Business Corp. Act Ann. Sections 6.30(a),
8.03(b)~{(c) (3d ed. 1985) [shareholders have no
preemptive rights unless provided in articles of
incorporation; after shares are issued, board may
not change range for size of board or from fixed to
variable sized board without shareholder approval);
Del. Code Ann. tit. viii, section 102(b)(4) (1974)
(stockholders may, by amendment to articles of
incorporation, impose super majority provisions for
taking corporate or board actions); N.Y. Bus. Cor .
Law section 908 (McKinney 1986) (corporation may
give guarantee not in furtherance of a corporate
purpose if approved by two-thirds of outstanding
shares); Cal. Corp. Code section 700(a) {West 1977)
(each share, regardless of class; entitled to one vote
unless otherwise provided in articles).

In addition, in response to a perceived “insurance
crisis'” that has made directors and officers liability
insurance either unobtainable or relatively
expensive, Delaware has recently added a new
section 102(b)(7) to its General Corporation Law.
See S, Bill No, 533 (June 10, 19886). Section 102(b)(7)
authorizes charter amendments that would relieve
directors of monetary liability for certain breaches
of the duty of care. Because section 102(b)(7) is an
enabling statute, Delaware corporations must
obtain board and shareholder approval before such
relief can be made available.

4% See, e.g.. Ohio Rev. Code Ann. Section
1701.831(a) (Page 1883); Pa. Stat. Ann. tit, 15, § 1910a
(Purdon 1984); 1983-85 Wis. Legis. Serv. 200, Section
7 (West); N.Y, Bus. Corp. Law § 912(d)(3) (McKinney
1986),

45 Section 13(a) of the Act provides that a
registered investment company may nol change

Continued
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a prohibition that may be waived by
debt holder action.#® The Commission
has also proposed and adopted rules
that rely on principles of corporate self-
governance to exempt regulated persons
from various statutory or regulatory
proscriptions.*?

The Commission seeks public
comment on the advisability of a rule
whereby stockholders and directors
would be permitted to decide for
themselves whether they require certain
protections of the Williams Act. The
Commission seeks public comment on
this concept in two contexts: (1) As
applied to the “all holders" rule, and (2)

from a diversified to a non-diversified company,
deviate from its stated investment policy, or change
its business so as to cease to be a registered
investment company, “unless authorized by the vote
of a majority of its outstanding voting securities.” 15
U.S.C. 80a-13, Section 23(b) permits the sale of
common stock of a closed-end investment company
at less than current net asset value only “with the
consent of a majority of its common stockholders."
15 U.8.C. 80a-23(b). Section 61(a)(3)(A) requires a
majority of directors and shareholders to authorize
the issuance of certain debt accompanied by
warrants, options, or rights to convert. 15 US.C.
80a-61{3)(A).

The Investment Advisers Act contains statutory
provisions that can be waived by client consent.
Section 205(2) of the Act provides, in substance, that
an investment adviser may not assign an
investment advisory contract without the consent of
the party being advised. 15 U.S.C. 80b-5(2). Section
206(3) of the Act provides that an investment
adviser, without obtaining the informed prior
consent of his client, may not sell securities to or
purchase securities from the client as principal for
the adviser’s own account, or as agent for another
client. 15 U.S.C. 80b-8(3).

48 Section 316 of the Act provides that trust
indentures gualified under the Act may authorize a
simple majority of the indenture security holders to
consent to a waiver of a past default, and a 75
percent majority to consent to a postponement of
interest payments for a period of three years from
their due date. 15 U.S.C. 77ppp(a)-

*7 Rule 16b-3 under the Securities Exchange Act
of 1934 provides an exemption for directors, officers,
and principal stockholders from liability for short
swing profits under section 16{b) of the Act if their
transactions occur pursuant to a plan approved by
the company's security holders that otherwise
meets the requirements of the rule. 15 CFR 240.18b-
3. Rule 12b-1 under the Investment Company Act of
1840 provides that mutual funds may act as
distributors of their own securities if they do so
pursuant to a plan approved by a majority of their
security holders that otherwise meets the
requirements of the rule. 15 CFR 270.12b-1(b)(1).
One of the alternatives propcsed by the Commission
for Rule 14a-8 under the Securities Exchange Act of
1934 would have allowed issuers and their security
holders to adopt their own procedures governing
access lo the issuer’s proxy statement, subject to
certain minimums prescribed by the Commission.
See SEC Release No. 3¢-20091, 48 FR 38218 (1983).
There was some support, mostly from issuers, for
this self-governance alternative, but many
€0 tators were c« ned that it would create
problems of administration in that there would not
necessarily be uniformity or consistency among
different issuers in determining whether security
holder proposals would be included in the issuer's
proxy materials, /d. The Commission decided not to
adopt this self-governance proposal in part b
of overwhelming support for an alternative that was
subsequently adopted. /d.

as applied to other provisions of the
tender offer rules.

A, The "All Holders"” Reguirement

The recently adopted “all holders"
rule prohibits exclusionary issuer and
third-party tender offers. It requires that
tender offers of issuers and third-party
bidders must be open to all holders of
the class of securities subject to the
tender offer,#8

As applied to the “all holders" rule, a
self-governance provision could, for
example, provide that corporations may
exempt themselves from the rule if their
charters are amended, in accordance
with state law, expressly to authorize
exclusionary tender offers. A charter
provision authorizing such an exemption
could cover either issuer or third-party
tender offers for such issuer, or it could
apply to both issuer and third-party
tender offers. The charter provision
could also define particular
circumstances under which issuer or
third-party exclusionary offers would
continue to be prohibited.

The Williams Act and the
Commission’s tender offer rules
currently operate as rules of general
applicability with ne provision for
exemptions or modifications by
stockholder or director action. Tender
offers are thus conducted in accordance
with uniform rules, and all participants
are equally subject to regulations that
Congress and the Commission have
determined to be in the public interest.

A self-governance exemption would
alter the current structure of the
Commission's tender offer rules by
allowing individual corporations, within
bounds set by the Commission, to
modify the protections of the rules to
suit their particular circumstances. The
Commission requests comment on
whether the public interest would be
well served if stockholders and directors
of individual corporations are permitted,
under certain circumstances, to craft
safeguards designed to suit the specific
circumstances of individual
corporations. A body of recent research
suggests that self-determination in
matters related to corporate governance
yields benefits that may not be as
readily attainable under rules of general
applicability.*® Thus, without a self-

% Release No,34-23421 (July 11, 1966) 51 Fed.
Reg. 25873] (announcing adoption of Rule 14d-10
and amendments to Rules 13e-4, 14d-7, and 14e-
1(b)). Although the “all holders" principle is
incorporated in more than one rule, for ease of
reference this release refers to an “all holders" rule.

*? See, e.g., Baysinger & Butler, Antitakeover
Amendments, Managerial Entr t and the
Contractual Theory of the Corporation, 71 Va. L.
Rev. 1257, 1290 fT. (1985); Baysinger & Butler, The
Role of Corporate Law in the Theory of the Firm, 28

governance exemption, there is a
possibility that the “all holders” rule
might impose protections on certain
corporate investors who neither desire
nor benefit from safeguards that might
be reasonable for investors in other
corporations that are subject to the “all
holders" rule. A self-governance
exemption might thus help minimize
whatever ancillary burdens are imposed
by an “all holders" rule without
diminishing the rule’s general
protections.

The Commission seeks comment as to
the advisability, costs, and benefits of a
self-governance exemption to the "all
holders" rule. The Commission also
seeks ccmment regarding the extent to
which experience with self-governance
exemptions at the state or federal level
provides guidance relevant to the
adoption of such a self-governance
exemption. Empirical evidence related
to the costs and benefits of self-
governance exemptions will be
particularly useful.®®

The Commission also seeks comment
regarding the mechanics involved in the
implementation of a self-governance
exemption, as well as comment
regarding alternative formulations of a
rule that might implement a self-
governance exemption. In particular, the
Commission seeks comment as to
whether it should rely on the rules for
charter amendments in the issuer's
corporate domicile, whether it should
condition the exemption on subsequent
enactment by the legislature of the
issuer's corporate domicile of rules for
charter amendments that are
specifically addressed to the proposed
self-governance exemption, or whether
the Commission should provide separate
criteria for the adoption of any
exemption. Examples of such criteria
include supermajority requirements,
requirements for periodic shareholder
reaffirmation, or provisions that allow

J.L. & Econ. 178 (1985); Butler, Nineteenth-Century
Jurisdictional Competition in the Granting of
Corporate Privileges, 14 |. Legal Stud. 129 (1985);
Coase, The Problem of Social Cost, 3 |.L. & Econ. |
(1860); Dodd & Leftwich, 7he Market for Corporate
Charters: Unhealthy Competition vs. Federal
Regulation, 53 ]. Bus. 259 (1980): Easterbrook,
Managers' Discretion and Investors' Welfare:
Theories and Evidence, 8 Del. J. Corp. Law 540
(1984); Fischel, 7he Corporate Governance
Movement, 35 Vand. L. Rev, 1250 (1982); Fischel,
The Race to the Bottom Revisited: Reflections on
Recent Developments in Delaware’s Corporation
Law, 76 Nw.U.L, Rev. 913 (1982); Oesterle, Target
Managers as Negotiating Agents for Target
Shareholders in Tender Offers: A Reply to the
Passivity Thesis, 71 Corn. L. Rev. 53, 85 ff. {1985);
Romano, Some Pieces of the Incorporation Puzzle, 1
J.L.. Econ. & Org. 225 (1985),

39 For examples of such research, see Dodd &
Leftwich and Romano, supra note 49,
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for exemptions to be approved by
stockholder action without prior board
approval,

B. Self-Governance Provisions Applied
to Other Tender offer Regulations

The Commission also seeks comment
on the concept of adopting self-
governance exemptions to tender offer
rules other than the “all holders"
provision. The Commission has not
determined which, if any, tender offer
rules are appropriate candidates for self-
governance exemptions, and seeks
comment identifying rules that are either
particularly appropriate or inappropriate
candidates for self-governance
exemptions. The Ccmmission requests
that comments address the costs and
benefits of providing self-governance
exemptions to specific tender offer rules
and, as in the case of the “all holders”
rule, address: (1) Relevant analogues
and empirical evidence; (2) Specific
language for suggested exemptions; and
(3) Whether the exemption should rely
on the charter amendment provisions of
the issuer's domicile, or on some other
rule of corporate self-governance.

In connection with such proposals, the
Commission observes that members of
Congress have introduced numerous
amendments to the Williams Act,5?
Some of these proposals suggest
congressional support for time deadlines
and thresholds different than those
currently found in the statute.52
Corporate self-governance exemptions
could allow issuers to elect deadlines
and thresholds within ranges defined by
currently pending legislation.52 In

51 Eg., 5.286, 99th Cong., 1st Sess. (1985) (Sen.
Riegle}; 8,631, 99th Cong., 18t Sess. (1985); (Sen.
Chafee); 5.706, 99th Cong., 1st Sess. (1985) (Sen.
Proxmire]): 5.860. 99th Cong., 1sf Sess. (1885) (Sen.
Metzenbaum); 8.1882, 99th Cong., 1st Sess, (1985)
(Sen. Metzenbaum); 5.1907, 99th Cong., 1st Sess,
(1985) (Sens. D'Amato & Cranston); H.R. 1480, 99th
Cong., 1st Sess. (1985) (Rep, Markey). Cf. S.1695,
99th Cong., 1st Sess. (1985) (Sen. Specter) {to
prohibit enforcement of all holders rule).

*2 For example, Congressman Markey's bill, H.R.
1480 would require that all tender offers {other than
issuer offers nol made in response to an outside
offer) remain open for 60 business days. See HR.
1480, section 104(d), 99th Ccng., 1st Sess. (1985). The
legislation introduced by Senators D'Amato and
Cranston would extend the minimum offering period
for tender offers, now 20 days, to 30 days for “any-
and-all" offers and to 40 days for partial and two-
tiered offers. 5.1907, section 2(a)(1), 4(a)(4). 99th
Cong., 1st Sess. (1985).

°% Self-governance provisions could, for example,
allow direclors to recommend and stockholders to
approve minimum offering periods for tender offers
for their corporation's shares, provided that those
periods were no shorter than the current 20-day
period and no longer than the 30-day “any-and-all"
and 40-day partial and two-tier periods proposed in
the D'Amato-Cranston bill.

addition, some business organizations
and academics have proposed takeover
rules that are incompatible with the
Williams Act, but that could potentially
be adopted in the form of self-
governance exemptions.54 The
Commission invites comment regarding
the advisability of adopting or
recommending to Congress self-
governance exemptions that would
permit corporations to adopt these or
other takeover rules to govern contests
for corporate control.

By the Commission.
Jonathan G. Katz.
Secretary.
July 31, 1988.
[FR Doc. 86-17587 Filed 8-4-86; 8:45 am]
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DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 271
[Docket No. RM86-7-000]

Compression Allowances and Protest
Procedures Under NGPA Section 110
Issued: July 31, 1986.

AGENCY: Federal Energy Regulatory
Commission.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Federal Energy
Regulatory Commission (Commission)
proposes to amend its regulations issued
under section 110 of the Natural Gas
Policy Act of 1978 (NGPA) concerning
production-related cost. 18 CFR 271.1104
(1986), 49 FR 49625 (December 21, 1985).
The Commission proposes that first
sellers be allowed under section 110 of
the NGPA to recover the fuel or power
costs incurred to drive compressors
constructed prior to enactment of the
NGPA. The Commission alse proposes
to provide parties an opportunity to
protest allowances for delivery of
natural gas previously presumed

54 See, e.g.. Bebchuck, Towerd an Undistorted
Choice and Equal Treatment in Corporate
Takeovers, 98 Harv. L. Rev. 1695 (1985) (proposing
that the fate of all offers aimed at acquiring a
controlling interest (e.g., above 20 percent) be
decided upon a poll of shareholders, regardless of
whether they tender their shares, and that
nontendering shareholders be given certain
immediate takeout or redemption rights}); Business
Roundtable, Statement of Principles on Hostile
Takeover Abuses (undated) (proposing that no one
may purchase more than 15 percent of the voting
securities of a company without board or
shareholder approval and that all purchasers of
more than 15 percent must offer to purchase all
voting securities in a tender offer).

authorized by “area-rate” clauses in gas
contracts.

DATES: An original and 14 copies of
comments must be filed by September 4,
1986. A public hearing will be held if
requested. Requests for a public hearing
must be submitted by September 4, 1988.

ADDRESS: All filings should refer to
Docket No. RM86-7-000 and should be
addressed to: Office of the Secretary,
Federal Energy Regulatory Commission,
825 North Capitol Street, NE.,
Washington, DC 20426.

FOR FURTHER INFORMATION CONTACT:

Peter ]. Roidakis, Office of the General
Counsel, 825 North Capitol Street, NE.,
Washington, DC 20428, (202) 357-8224.

SUPPLEMENTARY INFORMATION:

I. Introduction

The Federal Energy Regulatory
Commission (Commission) proposes to
amend its regulations, 18 CFR 271.1104
(19886), issued under section 110 of the
Natural Gas Policy Act of 1978 (NGPA),
15 U.S.C. 3320 (1982). In particular the
Commission proposes to allow a first
seller to recover the fuel or power costs
incurred in driving a compressor
constructed on or before November 8,
1978. The Commission also proposes to
establish procedures to permit any
affected person to rebut the presumption
that an area rate clause in a natural gas
contract was intended to permit
collection of production-related costs for
delivery of natural gas. In so doing, the
Commission is implementing the
decision in Texas Eastern Transmission
Corporation v. FERC (Texas Eastern),
769 F.2d 1053 (5th Cir. 1985), cert.
denied, 106 S.Ct. 1967 (1986).

II. Background

In Order No. 94-A,* the Commission
implemented section 110 of the NGPA
by promulgating regulations in 18 CFR
271.1104. These regulations allow first
sellers to recover certain costs incurred
to perform production-related services
and define the costs a first seller may
recover.? The Commission also
established generic delivery and
compression allowances.® Texas
Eastern involved consolidated appeals 4
challenging, among other things, the
Commission's implementation of NGPA
section 110 in Order No. 94-A and
related orders. The court in Texas
Eastern affirmed the Commission's

! Order No. 84-A, 48 FR 5152 [Feb, 3, 1983), FERC
Stats. & Regs. [Reg. Preambles 1982-1985] § 30,419.

#18 CFR 271.1104(c)(7) (1985).

® Order No. 334, 48 FR 44495 (Sept. 29, 1983), FERC
Stats. & Regs. [Reg. Preambles 1982-1985) ¥ 30,495.

4 Texas Eostern, 769 F.2d at 1058 n.1.
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production-related cost regulations in all
but two respects. The court instructed
the Commission to amend its rules to
allow a first seller with a pre-NGPA
compressor to collect a compression
allowance for the costs of fuel or power
required to drive the compressor from
the same date and to the same extent
such costs are recoverable for the post-
NGPA compression facility. In addition,
the court also directed the Commission
to provide for a protest procedure,
modeled on those established in Order
No. 23-B,5 to allow parties the
opportunity to show a particular area
rate clause did not authorize the
recovery of a delivery

allowance.® The Commission now
proposes to modify its regulations
consistent with the directives of the
court in Texas Eastern.

I1i. Discussion

A. The Commission first proposes to
amend its regulations at
§ 271.1104(d)(1)(iv) which established a
generic approach for the computation of
NGPA section 110 cost allowances for
compression facilities. The current
regulations exclude a first seller that
operates a compression system for
which construction commenced on or
before November 8, 1978 (pre-NGPA)
from collecting compression allowances
that are allowed a first seller who
operates a system for which
construction commenced on or after
November 9, 1978 (post-NGPA). The
court in Texas Eastern agreed with the
Commission that sellers were adquately
compensated for pre-NGPA compression
costs under Nalural Gas Act area and
nationwide rates, at least as to the
recovery of capital costs. As for
recovery of current expenditures,
however, such as fuel and power costs
of compression, the court found no
sound basis for the exclusion of fuel and
power costs for pre-NGPA systems. The
court therefore instructed the
Commission “to modify its order to
allow for the recovery of fuel and power
costs with respect to pre-NGPA
[compression] systems." 7 Accordingly,

® Order No. 23-B, “Order Adopting Final
Regulations Establishing Protest Procedures
Regarding Blanket Affidavit Filings and Interim and
Retroactive Collection Filings,” 44 FR 38834 {July 3,
1878), FERC Stats, and Regs. |[Reg. Preambles 1977-
1961] § 30.085: and reh’g of Order No. 23-B, 44 FR
48174 (Aug. 17,1979}, FERC Stats. & Regs. [Reg.
Preambles 1977-1981] { 30,073. delivery

®Texas Eastern, 789 F.2d st 1065 (as a general
matter, the court found “unassailable” the
Commission’s arg t that “prior experience
under the Gas Act, 15 US.C. 717 et seq., supports
the construction of ares rate clauses as authorizing
delivery allowances" but not other allowances), /d.

Id.

the Commission proposes to amend

§ 271.1104(d)(1)(iv) to provide a
compression allowance for fuel and
power costs incurred in driving a
compressor for compression facilities
constructed on or before November 8,
1978.

The Commission proposes to require
certain sellers with pre-NGPA
compressors to amend their blanket
affidavits ® covering notices of rate
change under the Natural Gas Act
before collecting fuel and power costs
related to those compression facilities
constructed prior to the NGPA. This
filing is consistent with current
requirements in § 154.94 (h) and (k).
Sellers already exempted from filing
rate schedules ® are exempted from the
blanket affidavit requirement proposed.

Retroactive fuel and power cost
allowances for pre-NGPA compression
facilities will be made payable in a lump
sum within 60 days after a bill is served
on the purchaser. It is not anticipated
that the retroactive fuel and power costs
for pre-NGPA compression will be so
large as to make lump sum payment
unduly burdensome. The Commission's
Order No. 94-A rules have always
provided that to obtain a compression
allowance the contract must “expressly
authorize" its collection. The
Commissicn believes that most
contracts are not likely to contain such a
contract provision “expressing an
amount, or a method for determining an
amount, that the purchaser agrees to pay
the seller for providing the specified
service" for pre-NGPA compressors.
(See 18 CFR 271.1104(c)(4)(ii)(A) (1986).)
For this reason, the allowance will be
collectible under relatively few
contracts. This is not the result of any
new requirement promulgated in this
rule, however, but arises from the pre-
existing requirements of Order No. 94—
A, which were affirmed by the court in
Texas Eastern.

B. Commission regulations allow
production-related cost allowances that
would otherwise exceed the maximum
lawful price to be collected by a first
seller when two conditions are satisifed:
The production-related cost is actually
borne by the seller,® and the seller is
expressly authorized to be compensated
for bearing that production-related
cost.’* Under the Commission's

* See 18 CFR 154.94(k) [1986), and Appendix B to
§ 154.94(k). FERC Stats. & Regs. 119,194 at 12,791-3
10 12,7914,

# See 18 CFR 154.92(c) (1986).

1018 CFR 271.1104(a)(2) (1988).

1118 CFR 271.1104{a)(3) (1988),

regulations, evidence that a buyer has
“expressly authorized" a first seller to
collect a delivery allowance may be
established by an area rate clause in a
natural gas sales contract, for all NGPA
categories except sections 105 and
106(b).*2 The Commission adopted the
area rate clause presumption for
delivery allowances based on the
rationale that Commission practice had
“allowed producers to file for and
collect gathering and delivery
allowances if ‘contractually authorized.’
[footnote omitted] . . . Parties included
an area rate clause in their contracts in
the expectation of receiving any
gathering or delivery adjustment that the
Commission allowed." 12 Since area rate
clauses may “vary widely in language
and intent,” the court found the lack of a
clear protest procedure “troublesome

. . . because of the paramount
importance of intent under individual
contracts. . . /" 14

The court therefore directed the
Commission to establish a “protest
procedure to allow parties the
opportunity to show that the intent of
the parties with respect to certain area
rate clauses is inconsistent with the
general rules [in the regulations].” 3
This would assure that the presumption
now contained in the rule, that the
presence of an area rate clause was
intended to permit the collection of
production-related delivery costs, is
rebuttable. Accordingly, the
Commission proposes to amend
§ 271.1104 of its regulations to provide
Commission staff, pipeline purchasers,
and "[o]ther parties in interest including
state commissions, local distribution
companies and other aggrieved
parties’!® the opportunity to address
whether the parties’ intent diverged
from the general presumption.

The Commission proposes to provide
for a protest procedure similar to that
established in Order No. 23-B, as the
court suggested. Under the Order No.
23-B procedures, parties in interest
could protest and petition the
Commission for a specific determination

1218 CFR 271.1104{c){4)(ii}{B) {1988).

'3 Order No. 94-A, "Regulations implementing
Section 110 of the Natural Gas Policy Act of 1978
and Establishing Policy Under the Natural Gas Act.”
48 FR 5152 (Feb. 3, 1983), FERC Stats. & Regs. [Reg.
Preambles 1882-1985] { 30,419 at 30,360,

'3 Texas Eastern, 769 F.2d at 1085.

t# /4. regulations to provide

'8 Order 23-B, 44 FR 38834 {July 3, 1978}, FERC
Stats. & Regs. [Reg. Preambles 1977-1981] at
30451 (quoting Order No, 23, "Final Regulations
Amending and Clarifying Regulations Under the
Natural Gas Policy Act and the Natural Gas Act,”
44 FR 16895, 18904 (March 20, 1979)). See also,
Pennzoil Oil Company v. FERC, 845 F.2d 360, 390
393 (5th Cir. 1981), cert. denied, 454 U.S, 1142 (1982),
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as to whether a particular area rate
clause constitutes the requisite authority
to charge and collect NGPA rates. In
addition, parties in interest will now
have the opportunity to dispute whether
a particular area rate clause constitutes
the requisite authority to charge and
collect a delivery allowance under
NGPA section 110.

The Commission proposes that the
rule would apply to all NGPA categories
of gas except sections 105 and 106(b),
since all gas sold under NGPA sections
105 and 106(b) is excluded from the
presumption that the area rate clause
evidences the purchaser's agreement to
pay a delivery allowance.!?

Rather than require a multitude of
filings of area rate clause contract
language from numerous producers, the
Commission proposes to require a
limited number of filings by interstate
pipelines. The pipeline filings will be
due 60 days after publication of the final
rule in the Federal Register. Each
interstate pipeline would submit to the
Commission lists of producer-sellers
that assert contractual authority to
collect delivery allowances pursuant to
an area rate clause and identify the
contracts relied upon by date and
contract number, or other satisfactory
identification. One list would enumerate
those contracts with sellers whose
interpretation is that the area rate

clause encompasses a delivery
allowance the pipeline supports. The
second list would state those contracts
with sellers whose interpretation that
the area rate clause encompasses a
delivery allowance the pipeline disputes
and protests. In addition, pipelines must
file data to support the pipeline’s
position and any information submitted
to the pipeline by the first seller under

§ 271.1104(f) of the Commission's
regulations. To minimize the filing
burden, pipelines would be permitted to
refer to specific data already on file in
PGA proceedings or elsewhere with the
Commission concerning producers who
claim contractual rights to section 110
costs, rather than file the data anew.
Pipelines would update the lists as
needed.

The pipeline listings would be
published in the Federal Register and
other parties may protest the producer's
authority to collect a section 110
allowance under any particular area
rate clause. Each protest, whether by the
pipeline or by a third party, in turn
would be noticed and transmitted to the
Chief Administrative Law Judge for
assignment to an Administrative Law

'7 18 CFR 271.1104{c)(4)(ii)(B) (1086).

Judge. The protests would then be set
for hearing absent summary disposition.

The standards developed in the Order

No. 23 series of orders and the case law
interpreting those orders would apply to
the summary disposition and hearing
process established under this rule.
Particularly with regard to overcoming
the presumption that an area rate clause
“expressly authorizes” a delivery |
allowance, the Commission intends to
apply the standards of Pennzoil Co. v.
FERC, 845 F.2d 360 (5th Cir. 1981)
(Pennzoil I) and Pennzoil Co. v. FERC,
789 F.2d 1128 (5th Cir. 1986) (Pennzoil
11), insofar as they are applicable.

If the contracting parties agree that
they intended their area rate clause to
expressly authorize a delivery
allowance, a third party protester will
have the burden of coming forward with
substantial evidence of the lack of
contractual authority to overcome the
presumption that the contracting parties'
assertion regarding their intent is
accurate. This does not negate the
parties’ mutual assertion of intent,
however, but merely "bursts the bubble”
of the presumption favoring their
interpretation. Evidentiary weight may
still be given to the contracting parties’
mutual assertions and to the contractual
language in reaching a decision.

If the contracting parties cannot agree
as to their intent, somewhat different
principles would apply. In such
circumstances under Order No. 23, the
burden of proof would rest on the seller
since it is seeking the rate increase.
Pennzoil Il at 1133 n.12 citing Pennzoil I
at 370. This is because the presumption
only arose under Order No. 23 when the
contracting parties were in agreement.!®
Under Order No. 94-A, however, the
presumption for collecting NGPA
section 110 delivery allowances arises
from the Commission's practice ' and
not from the agreement of the

contracting parties. Hence, the
presumption would exist with or
without the mutual agreement of
the parties. If the parties to the contract

'8 Order on Rehearing of Order No. 23-B, 44 FR
48174 (Aug. 17, 1979), FERC Stats, & Regs. [Reg.
Preambles 1977-1981) { 30,073 at 30,475-76 [“|W]hen
a pipeline and a producer assert in a filing to the
Commission that a particular contract authorizes
the collection of an NGPA maximum lawful price,
the Commission will assume that assertion is
accurate. If nothing more is shown, that
presumption will stand."”)

'? The Commission's practice under the Natural
Gas Act was 10 allow area rate clauses to trigger
the applicable Commission-established just and
reasonable rate which included “the expectation of
receiving any gathering or delivery adjustment that
the Commission allowed.” This expectation was
codified in the presumption of express authorization
of delivery allowances under area rate clauses in 18
CFR 271.1104(c)(4)(ii)(B) (1988). See FERC Stats. &
Regs. [Reg. Preambles 1882-1985) § 30,419 at 30,360

are not in agreement, evidence
submitted by the purchaser that it did
not agree to pay the delivery allowance
through its area rate clause would be
taken into account in determining if the
purchaser had made a showing of
substantial evidence sufficient to
overcome the presumption.

A showing of substantial evidence
amounts to more than a “scintilla” of
evidence; it must be such that a
reasonable man could infer that
contractual authority does not exist. The
Commission’s intent is to conform to the
Thayer or “bursting bubble” theory of
presumptions as applied by the court in
Pennzoil II. Under that theory, the
presumption is dispelled upon the
“introduction of evidence which would
support a finding of the nonexistence of
the presumed fact. . . .” 29 This is the
standard an objecting party—whether a
third party, a party to the contract, or
staff—must meet in order to overcome
the presumption that area rate clauses
expressly authorize the collection of a
delivery allowance. Once such evidence
is presented, and the presumption is
overcome, the burden shifts to the seller
seeking the allowance to establish the
fact that there exists express contractual
authority for such an allowance.
Evidentiary weight may still be given to
the parties’ agsertions and to the
contractual language in reaching a
decision. This is consistent with the two

Pennzoil decisions.??

The Commission seeks comments on
the application of the evidentiary
standards as proposed, and on any other
related issue.

IV. Initial Regulatory Flexibility
Analysis

Whenever the Commission is required
by section 553 of the Administrative
Procedure Act (APA) 22 to publish a
general notice of proposed rulemaking, it
is also required by section 603 of the
Regulatory Flexibility Act (RFA) 23 to
prepare and make available for public
comment an initial regulatory flexibility
analysis. The analysis must describe the
impact the proposed rule will have on
small entities. The broad purpose of the
RFA is to ensure more careful and
informed agency consideration of rules
than may significantly affect small
business and small government entities
and to encourage cost-benefit analyses

29 Pennzoil I at 1138 quoting 10 Moore's Federal
Practice . . . note 24, § 301.04[2] at I1I-18 (citing
Thayer, A Preliminary Treatise on Evidence at the
Common Law, al 352 (1898).

1 See Pennzoil I at 370, and Pennzoil II at 1133,
n.12 and at 1138-39.

2 U.8.C. 553 (1982).
22 U.S.C. 601-612 (1982).
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of these rules as well as the agency's
consideration of alternative approaches
that may better resolve any
unnecessarily costly or adverse effects
on these small entities. The Commission
is not required to make an RFA analysis,
however, if it certifies that a rule “will
not, if promulgated, have a significant
economic impact on a substantial
number of small entities,"24,

In this preamble the Commission
presents its reasons for this agency
action, its objective and the legal basis
for this rulemaking. As discussed, the
proposed rule would allow small
producers to recover the fuel or power
costs in driving certain compressors and
establishes procedures to permit any
affected person to rebut the presumption
that an area rate clause in a natural gas
contract permits collection of
production-related costs.

This rule could affect approximately
10,000 natural gas producers, a
significant proportion of which would
probably be classified as small
businesses. 25 However, the
Commission has attempted to minimize
any disproportionate burden the
proposal would have on small
producers. The proposal does require
producers to amend their blanket
affidavits covering notices of rate
change, but the Commission regulations
relieving small producers from most
filing requirements are not affected, 2°
and remain applicable. Similarly, the
Commission does not impose any
reporting requirements on producers
under the protest procedures. Instead,
all reporting requirements are imposed
on pipeline-purchasers. A producer
becomes involved in a particular
proceeding only after a protest is lodged.
Furthermore, in proposing protest
procedures, the Commission is
altempting to satisfy the directive of the
United States Court of Appeals for the
Fifth Circuit in Texas Eastern.

The Commission believes the rule, as
proposed, represents a fair balance that
would satisfy the mandate of the court
and fulfill the purpose of the Regulatory
Flexibility Act. The Commission does
not foresee that many small producers
will need to participate in the protest
procedures because any amounts in
controversy are likely to be relatively
small and most small producers will
negotiate any disagreements over
contractual intent with the pipeline. In

245 U.S.C. 605(b) (1982).

#5 5 U.S.C. 801(c). citing to section 3 of the Small
Business Act, 1,5 U.S.C. 632 (1982). Section 3 of the
Small Business Act defines small business concern
as a buginess which is independently owned and
operated and which is not dominant in its field of
operation.

618 CFR 157.40 (19686).

‘

addition, the Commission does not
believe that participation in the protest
procedures will be unduly burdensome
or costly, For these reasons, the
Commission certifies that the rule “will
not, if promulgated, have a significant
economic impact on a substantial
number of small entities.”

V. Paperwork Reduction Act Statement

The information collection provisions
in this proposed rule are being
submitted to the Office of Management
and Budget (OMB) for its approval
under the Paperwork Reduction Act 27
and OMB's regulations. 28 Interested
persons can obtain information on
information collection provisions by
contacting the Federal Energy
Regulatory Commission, 825 North
Capitol Street, NE., Washington, DC
20426, (Attention: Peg Covello, Energy
Validation Data Branch, (202) 357-5402).
Comments on the information collection
provisions can be sent to the Office of
Information and Regulatory Affairs of
OMB, New Executive Office Building,
Washington, DC 20503 (Attention: Desk
Officer for Federal Energy Regulatory
Commission).

VI. Comment Procedures

The Commission invites interested
persons to submit written comments,
data, views, and other information
concerning the matters set out in this
notice. An original and 14 copies of such
comments should be filed with the
Commission by September 4, 1986.
Comments should be submitted to the
Office of the Secretary, Federal
Regulatory Commission, 825 North
Capitol Street, NE., Washington, DC
20426, and should refer to Docket No.
RM86-7-00. All written submissions will
be placed in the Commission's public
files and will be available for public
inspection through the Commission's
Division of Public Information, Room
1000, 825 North Capitol Street, NE.,
Washington, DC 20426, during regular
business hours.

In addition, an opportunity for a
public hearing to receive oral comments
will be afforded, if requested, in
accordance with section 502(b) of the
NGPA. Any person requesting an
opportunity to appear to give oral
comments must file with the Secretary a
request to do so by September 4, 19886, If
any requests for a hearing are received,
a notice scheduling a public hearing will
be published in the Federal Register at a
later date.

*7U.S.C. 3501-3520 (1982),
285 CFR 1320.12 (1988). the proposed

List of Subjects in 18 CFR Part 271

Natural gas, Production-related costs.

In consideration of the foregoing, the
Commission proposes to amend Part
271, Chapter 1, Title 18, Code of Federal
Regulations as set forth below.

By direction of the Commission.
Kenneth F, Plumb,
Secratary.

PART 271—[AMENDED]

1. The authority citation for Part 271 is
revised to read as follows:

Authority: Department of Energy
Organization Act, 42 U.S.C. 7101-7352 (1982);
Natural Gas Policy Act of 1978, 15 U.S.C.
3301-3432 (1982); Natural Gas Act, 15 U.S.C.
717-717w (1982); Administrative Procedure
Act, 5 U.5.C. 553 (1982), unless otherwise
noted.

2.In § 271.1104, paragraph (d)(1)(iv) is
revised to read as follows:

§ 271.1104 Production-related costs.

. - - » .

(d) Amounts necessary to recover
production-related costs.—(1) General
e it *

(iv) For compression facilities. [A) For
recent compression facilities. For
compressing natural gas by compressor
facilities, the construction of which
commenced on or after November 9,
1978, used to effectuate delivery of such
gas to any interstate pipeline, intrastate
pipeline, local distribution company or
any person for use by such person, the
seller may collect an amount not to
exceed:

(7) Six cents ($0.06) per MMBtu for
each qualified stage of compression set
at a ratio of 3.5 to 1 (representing the
overall compression ratio of the outlet
pressure of the last stage of compression
to the inlet pressure of the first stage of
compression), not to exceed three
stages; plus

(2) The cost of fuel or power to drive
the compressor.

(3) For purposes of the compression
allowance under this clause,
“construction” of facilities includes the
complete and necessary replacement of
old facilities with new facilities and the
necessary addition of any new stage of
compression to existing facilities.

(B) For old compression facilities.—(1)
Authority for collecting the allowance.
If expressly authorized pursuant to
paragraph (c)(4)(ii)(A) of this section, for
compressing natural gas by compressor
facilities, the construction of which
commenced on or before November 8,
1978, used to effectuate delivery of such
gas to any interstate pipeline, intrastate
pipeline, local distribution company or
any other person for use by such person,
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the seller may collect the cost of fuel or
power to drive the compressor.

(2) Procedure for collecting the
allowance.—(1) Blanket Affidavit, If a
seller has made an effective filing under
§ 154.94(h) of the Commission’s
regulations, at least 30 days prior to
collecting the allowance, the seller must
amend its blanket affidavit under
§ 154.94(k) and Appendix B. (/1) Method
of payment. Amounts owned under this
paragraph are due in a lump sum
payment within 80 days of the
submission required under paragraph (f)
of this section.

(711) Retroactivity. Amounts owed
under this paragraph may be collected
retroactive to July 25, 1980, with interest
computed under § 154.102(c)(2)(iii)(A)
and (B) of the Commission’s regulations.

3.In § 271.1104 a new paragraph (h) is
added to read as follows:

§271.1104 Production-related costs.

» . . . -

(h) Pipeline list submissions and
protest procedure.—(1) Pipeline filings.
The information is required by
§8 271.1104(h)(2) and (3) of this subpart
must be filed with the Commission
within [insert date that is 60 days after
publication in the Federal Register]. If
information required under
§ 271.1104(h}(2) and (3) of this subpart
has been submitted in any purchased
gas adjustment or rate filing with the
Commission, the pipeline may fulfill the
requirements of §271.1104(h)(2) and (3)
by providing specific references
sufficient to locate the data in any of
these prior filings.

(2) Statements of contractual
authority. An interstate pipeline must
file the following information for every
first seller that sells gas to that pipeline
and that asserts contractual authority to
collect delivery allowances pursuant to
any area rate clause:

(i) A statement specifying for each
first seller whether, in the opinion of the
interstate pipeline, that particular first
seller does have, or alternatively does
not have, contractual authority to collect
production-related costs permitted
under § 271.1104 of the Commission's
regulations;

(ii) Any data that supports the
statement made under paragraph
(h)(2)(i);

(iii) A copy of any data submitted
under paragraph (f) of this section for
each first seller; and

(iv) The rate schedule number {or if
none has been assigned, the date of the
contract) and the name of the seller for
each first sale of natural gas where the
seller has made a submission under
paragraph (f) of this section.

(3) Lists of first sellers. An interstate
pipeline must also file the following
information to be published by the
Commission in the Federal Register:

(i) A list of first sellers (and the
respective contracts) that the pipeline
has identified under paragraph (h}(2)(i)
as having, in the opinion of the pipeline,
contractual authority to collect
production-related costs permitted
under § 271.1104 of the Commission's
regulations; and

(ii) A list of first sellers (and the
respective contracts) that the pipeline
has identified under paragraph (h)(2)(i)
ad not having, in the opinion of the
pipeline, contractual authority to collect
production-related costs permitted
under § 271.1104 of the Commission's
regulations.

(4) Pipeline third-party and staff
protests. A protest to the delivery
allowances claimed on the pipeline
submissions filed pursuant to paragraph
(h)(2) must be submitted to the
Commission, within 60 days of the
publication in the Federal Register of the
pipeline list referencing the contract
which governs the filed-for production-
related delivery costs to which the
protestant objects.

(5) Contents of protests. A protest
filed under paragraph (h){4) must:

(i) Specifically identify each contract
that is protected;

(ii) Set forth the text of the contractual
provisions which the protestant believes
to be inconsistent with the conclusion
that the contract authorizes the seller to
collect the filed-for production-related
costs, and the specific reasons why the
protestant believes such inconsistency
exists; and

(iii) Provide any other evidence which
the protestant believes is relevant to the
issue of the existence of contractual
authorization to collect the production-
related costs.

(8) Protest procedure. (i) The
Commission will publish in the Federal
Register a notice of a protest filed under
paragraph (h)(4).

(ii) The Commission will transmit the
pipeline protest filing, the protest filed
under paragraph (h)(4) of this section,
and the list of first sellers identified as
not having contractual authority to
collect production-related costs, to the
Chief Administrative Law Judge.

(iii) Any third-party, staff, or pipeline
protest will be set for hearing unless
summary disposition is made of the
protest.

(iv) Upon receipt by the Commission
of any third-party or staff protest, or
pipeline protest of first sellers identified
as not having contractual authority to
collect production-related costs referred

to in this section, the seller in the first
sale will be joined as a party.

(7) Authority of Chief Administrative
Law Judge. In the case of any
proceeding relating to a third party,
staff, or pipeline protest filed under this
section, the Chief Administrative Law
Judge is authorized to issue such
procedural orders, including orders
setting matters for hearing, serving and
consolidating proceedings and certifying
questions to the Commission, as he
determines necessary or appropriate for
the expeditious consideration of such
protests. The Chief Administrative Law
Judge may, by such order, authorize the
Administrative Law Judge to whom a
third-party protest or a pipeline's protest
is assigned to issue similar procedural
orders relating to that protest.

(8) Rules of practice and procedure.
Part 385 of the Commission’s regulations
(relating to rules of practice) will apply
to such third party, staff, and pipeline
protest proceedings except to the extent
otherwise provided by a procedural
order issued by the Chief or Presiding
Administrative Law Judge under
paragraph (h}(7) of this section. Section
385.715 of this chapter will apply to any
procedural order issued under
paragraph (h)(7) of this section,

[FR Doc. 86-17566 Filed 8-4-86; 8:45 am]
BILLING CODE 6717-01-8

DEPARTMENT OF THE TREASURY

Bureau of Alcohol, Tobacco and
Firearms

27 CFR Part 270, 275, 290, 295, and 296
[Notice No. 599]

Implementation of the Consolidated
Omnibus Budget Reconciliation Act of
1985; Chewing Tobacco and Snuff

AGENCY: Bureau of Alcohol, Tobacco
and Firearms (ATF), Treasury.

ACTION: Proposed rulemaking cross-
reference to temporary regulations.

SUMMARY: In the Rules and Regulations
portion of this Federal Register, the
Bureau of Alcohol, Tobacco and
Firearms is issuing temporary
regulations regarding the
implementation of Subpart B of the
Consolidated Omnibus Budget
Reconciliation Act of 1985 (Pub. L. 99-
272). The temporary regulations also
serve as a notice of proposed
rulemaking for final regulations.
DATES: The effective date of the
temporary regulations is july 1, 1986.
Written comments must be delivered or
mailed by October 1, 1986.
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ADDRESS: Send comments to the
Director, Bureau of Alcohol, Tobacco
and Firearms, P.O. Box 385, Washington,
DC 20044, (Attn: Chief, Regulations and
Procedures Division).

Disclosure of Comments: Any person
may inspect written comments or
suggestions during normal business
hours at: Office of Public Affairs and
Disclosure, Room 4006, Ariel Rios
Federal Building, 1200 Pennsylvania
Avenue NW., Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Nancy Cook or Clifford A. Mullen,
Distilled Spirits and Tobacco Branch,
Bureau of Alcohol, Tobacco and
Firearms, Room 6235, Ariel Rios Federal
Building, 1200 Pennsylvania Avenue
NW., Washington, DC 20226; (202) 566~
7531.

SUPPLEMENTARY INFORMATION:
Regulatory Flexibility Act

Pursuant to the Regulatory Flexibility
Act (5 U.S.C. 601), it is hereby certified
that these proposed regulations if
adopted, are not likely to have a
significant economic impact on a
substantial number of small entities. The
revenue effects of this rulemaking on
small businesses flow directly from the
underlying statute. Likewise, any
secondary or incidental effects, and any
reporting, recordkeeping, or other
compliance burdens flow directly from
the statute.

Executive Order 12291

This document is not a major rule
within the meaning of Executive Order
12291, 46 FR 13193 (1981), because it will
not have an annual effect on the
economy of $100 million or more; it will
not result in a major increase in costs or
prices for consumers, individual
industries, Federal, State, or local
government agencies, or geographic
regions; and it will not have significant
adverse effects on competition,
employment, investment, productivity,
innovation, or on the ability of United
States-based enterprises to compete
with foreign-based enterprises in
domestic or export markets.

Paperwork Reduction Act

The requirements to collect
information proposed in this document
have been submitted to the Office of
Management and Budget under Sec.
3504(h) of the Paperwork Reduction Act
of 1980, Pub. L. 96-511, 44 U.S.C. Chapter
35. Comments relating to ATF's
compliance with 5 CFR Part 1320,
Controlling Paperwork Burdens on the
Public, should be submitted to: Office of
Information and Regulatory Affairs,
Attention: ATF Desk Officer, Office of

Management and Budget, Washington,
DC 20503, and to ATF at the address
previously specified.

Public Participation

Interested persons may submit written
comments and suggestions regarding the
temporary regulations. All
communications received within the
comment period will be considered
before final regulations are issued. Any
person who desires an opportunity to
comment orally at a public hearing on
the temporary regulations should submit
a written request to the Director within
the comment period. However, Director
reserves the right to determine whether
a public hearing should be held.

The temporary regulations in this
issue of the Federal Register revised and
add new regulations in 27 CFR Parts 270,
275, 290, 295, and 296. For the text of the
temporary regulations, see T.D. ATF-232
published in this issue of the Federal
Register.

Signed: June 23, 1986.
W.T. Drake,
Acting Director.
Approved: July 2, 1986.
Francis A. Keating, II,
Assistant Secretary (Enforcement).
[FR Doc. 86-17439 Filed 8-4-86; 8:45 am)|
BILLING CODE 4810-31-M
———————————————————————————

DEPARTMENT OF THE INTERIOR
National Park Service
36 CFR Part7

Blue Ridge Parkway, VA and NC;
Commercial Hauling and Commercial
Vehicle Regulations

AGENCY: National Park Service, Interior.
ACTION: Proposed rule.

SUMMARY: This proposed rulemaking is
an administrative change deleting the
special regulations pertaining to
commercial hauling and the use of
commercial vehicles on the Blue Ridge
Parkway. Commercial activities are
adequately addressed in the general
regulations that apply to all units of the
National Park System: therefore the
special regulations are duplicative and
unnecessary. Deletion of these
regulations will result in no reduction in
the levels of park and visitor protection
measures provided.

DATE: Written comments will be
accepted through September 4, 1986.
ADDRESS: Comments should be
addressed to: Superintendent, Blue
Ridge Parkway, 700 Northwestern Plaza,
Asheville, North Carolina 28801.

FOR FURTHER INFORMATION CONTACT:
Gary Everhardt, Superintendent, Blue
Ridge Parkway, 700 Northwestern Plaza,
Asheville, North Carolina 28801,
Telephone: 704-259-0351.

SUPPLEMENTARY INFORMATION:

Background

The special regulations codified in 36
CFR 7.34 (f) and (g) govern commercial
hauling activities and the use of
commercial vehicles on the Blue Ridge
Parkway. Portions of these regulations
duplicate provisions of the general
regulations codified in 36 CFR 5.6 and
are therefore unnecessary. The National
Park Service (NPS) has also determined
that other provisions of these
regulations are no longer necessary or
appropriate, being needlessly restrictive
of vehicle type, cargo and purpose of
travel. Those restrictions that remain
necessary can be imposed by the
superintendent without a rulemaking by
establishing public use limits in
accordance with 36 CFR 1.5. The various
permits authorized by the special
regulations are also authorized by the
general regulations codified at 36 CFR
1.5 and 1.8 and are therefore duplicative
and proposed for deletion.

Deletion of these regulations will not
result in a reduction in the levels of
protection afforded visitors or the
resources of the Blue Ridge Parkway.
The provisions that are important to
public safety or resource protection will
remain in effect but are either codified
in NPS general regulations or will be
imposed pursuant to the
superintendent'’s discretionary authority.

Public Participation

The policy of the National Park
Service is, whenever practicable, to
afford the public an opportunity to
participate in the rulemaking process.
Accordingly, interested persons may
submit written comments regarding this
proposed rule to the address noted at
the beginning of this rulemaking.

Drafting Information

The primary authors of this
rulemaking are Art Allen, Assistant
Superintendent; Howard Parr, Chief
Ranger; and Jim Fox, Park Protection
Specialist, all of the Blue Ridge
Parkway.

Paperwork Reduction Act

This rulemaking does not contain
information collection requirements that
require approval by the Office of
Management and Budget under 44 U.S.C.
3501 et seq.
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Compliance with Other Laws

The Department of the Interior has
determined that this document
constitutes an administrative change,
not subject to the provisions of
Executive Order 12291, and certifies that
this document will not have a significant
economic effect on a substantial number
of small entities under the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.). This
rulemaking has no economic effect since
it neither removes substantive
restrictions nor imposes new ones.

The NPS has determined that this
proposed rulemaking will not have a
significant effect on the quality of the
human environment, health and safety
because it is not expected to:

(a) Increase public use to the extent of
compromising the nature and character
of the area or causing physical damage
to it;

(b) Introduce noncompatible uses
which might compromise the nature and
characteristics of the area, or cause
physical damage to it;

(c) Conflict with adjacent ownerships
or land uses; or

(d) Cause of nuisance to adjacent
owners or occupants.

Based in this determination, this
proposed rulemaking is categorically
excluded from the procedural
requiremenis of the National
Environmental Policy Act (NEPA) by
Departmental regulations in 516 DM 86,
(49 FR 21438). As such, neither an
Environmental Assessment nor an
Environmental Impact Statement has
been prepared.

List of Subjects in 36 CFR Part 7
National parks, Reporting and
recordkeeping requirements.
In consideration of the foregoing, it is

proposed to amend 36 CFR Chapter I as
follows:

PART 7—SPECIAL REGULATIONS,
AREAS OF THE NATIONAL PARK
SYSTEM

1. The authority citation for Part 7
continues to read as follows:

Authority: 16 U.S.C. 1, 3, 9a, 462(k).
2. By amending § 7.34 as follows:

§7.34 Blue Ridge Parkway.
a. By removing paragraphs (f) and (g).
b. By redesignating paragraph (k) as
(d) and paragraph (1) as (e).
Dated: July 28, 1986.
Susan Recce,

Deputy Assistant Secretary for Fish and
Wildlife and Parks,

[FR Dac. 86-17593 Filed 8-4-86; 8:45 am|
BILLING CODE 4310-70-M

36 CFR Part 7
Everglades National Park, FL; Special
Regulations

AGENCY: National Park Service, Interior.
ACTION: Proposed rule.

SUMMARY: The proposed special
regulation set forth below deletes
obsolete mining regulations. It further
eliminates provisions which restrict
some activities and close portions of the
park to some uses, Authority to impose
restrictions and close areas is
adequately provided for in the Services'
general regulations. The proposed rule
also allows the park to adopt State
fishing regulations and to prohibit the
possession of any marine life (including
lobster species, ornamental tropical fish,
or conch species) in the park. This
rulemaking will be beneficial in that it
will eliminate obsolete regulations,
allow consistency with State fishing
rules, and ensure protection of park
resources.

DATE: Written comments, suggestions, or
objections will be accepted until
September 4, 1986,

ADDRESS: Comments should be directed
to: Superintendent, Everglades National
Park, P.O. Box 279, Homestead, FL
33030.

FOR FURTHER INFORMATION CONTACT:
Maureen Finnerty, Acting
Superintendent, Everglades National
Park, P.O. Box 279, Homestead, FL
33030. Telephone (305) 247-8211.
SUPPLEMENTARY INFORMATION:

Background

The National Park Service is
proposing to delete obsolete mining
rules found in the special regulations for
Everglades National Park.

Provisions of the acts of October 10,
1949 (83 Stat. 733), and July 2, 1958 (72
Stat. 280), which will be referred to as
"the acts of 1949 and 1958," allowed
mineral owners within Everglades
National Park to explore for and
develop their mineral properties until
October 9, 1967. The acts of 1949 and
1958 also provided that if any
production of oil or gas occurred during
that period the right to explore develop
would be extended for all mineral
owners for the life of such production.
At least four exploratory oil and gas
wells were drilled during this period, but
no discovery was made and no
production occurred. Therefore, the
proivision allowing these activities
expired on October 9, 1967.

The acts of 1949 and 1958 also
provided that former mineral owners
were entitled to customary royalties

from any production of their former
mineral properties should the Federal
government so authorize anytime before
January 1, 1985. The Federal government
made no such authorization.

The National Park Service adopted
special regulations found at 36 CFR
7.45(a) “. . . to govern the exploration,
development, extraction, and removal of
oil, gas, and other minerals on lands
acquired for Everglades National Park
. . ." The suspense dates authorized by
the acts of 1949 and 1958 for former
mineral owners to explore or develop
their properties or to benefit from any
production by the Pederal government
have passed. Since Everglades National
Park is not at risk from such mineral
development these regulations are no
longer necessary and should be deleted.

The National Park Service is also
proposing to modify the section on
prohibited conveyances within
Everglades National Park. Sections
prohibiting the use of glades buggies and
amphibious wheeled vehicles have been
deleted as unnecessary and duplicative.
The Service's general regulation found
at 36 CFR 4.19 prohibits the use of all
motor vehicles off established roads and
parking areas. This provisions provides
Everglades with adequate authority to
enforce its prohibitions.

Paragraph (c) has been revised to
provide clarification to the existing
prohibiticn on the use of vessels or other
conveyances with underwater propellers
or jets in the water of any grass or
marsh area of the park. The existing
provision prohibits such use in the
“grass area of the glades," This phrase
is ambiguous and clarification was
determined to be necessary. The park
believes this proposed prohibition is
necessary to prevent jet scooters and
small motor boats from operating in
marsh areas. Such operation can be
destructive to vegetation and disturbing
to wildlife.

The Service is also proposing to revise
paragraph (f)(6). This proposed change
deletes the existing restriction that cast
nets may not exceed 12 feet in diameter.
There appears to be no sound ecological
or environmental reason to restrict the
size of cast nets, and this proposed
change would bring this park regulation
into conformity with existing State
regulation and common fishing practice.

Another proposed revision to
paragraph (f) will allow the staff of
Everglades National Park to enforce
more restrictive State bag limits for
saltwater species. The State of Florida's
Marine Fisheries Commission asked the
National Park Service to propose this
regulatory change.
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Pursuant to Chapter 80-162, Laws of
Florida, a Saltwater Fisheries Study and
Advisory Council was appointed by the
Governor to recommend to the State
Legislature a comprehensive saltwater
fishery conservation and management
policy. In keeping with this charge, the
Council holds public hearings and drafts
rules to govern fishing activities within
the fisheries of the State of Florida. To
date, rules have been promulgated
setting seasons, size limits, and bag
limits for various species of saltwater
gamefish. However, there is a concern
among fishermen, the park, and the
State over the apparent conflict of bag
limits rules set by the Council and those
prescribed in the existing Everglades
fishing provision in 7.45(f)(17) which
states:

(17) Bag limits: No person shall take, have
in his possession, buy, offer for sale, sell, or
unnecessarily destroy, at any time more than:
ten (10 fish of one species, excluding bait
fish, as stated in paragraph (f)(8) of this
section, and not totalling more than twenty
(20) fish of all species, excluding bait fish,
with the exception of persons, firms, or
corporations holding a valid commercial park
fxs:xing permit for mullet and pompano netting
ony.

Specifically, in the cases of the
popular and depleted species such as
snook, tarpon, and bonefish, the State of
Florida has acted, based on professional
fisheries management principles, to
restrict possession of these species to
two fish per person. Major rules on
spotted seatrout and redfish are also
under development. The National Park
Service does not wish to retain a
regulation that conflicts with such State
regulatory actions.

Another proposed change is the
addition of a prohibition against
possession to paragraph (f)(2). The
existing regulation prohibits the taking,
but not the possession, of seahorses,
starfish, spiny lobster, ornamental
tropical fish, and nonfood fish as
defined by the state of Florida. The park
believes that to allow for effective
enforcement and protection of the
resource, possession must be included in
this paragraph. This change also makes
this provision consistent with 7.45(f)(17)
which prohibits the taking or possession
of fish in excess of established bag
limits.

The remaining proposed changes
relate to the deletion of closures and
restrictions that are adequately covered
under authority of the Service's general
regulation found in 36 CFR 1.5, Closures
and Public Use Limits. This rule
establishes a uniform administrative
framework for the exercise of a
superintendent'’s closure and public use
control authority. This general

regulation accomplishes three
objectives: (1) It standardizes, to the
greatest degree possible, the
circumstances under which a
superintendent may apply closures,
public use limitations, and visiting
hours, area designations, and activity
restrictions; (2) it provides for consistent
and effective public notification of the
imposition of a closure or other
restriction or control; and (3) it provides,
in appropriate instances, an opportunity
for public input into the superintendent's
decision-making process. This general
regulation makes paragraphs (I){13) and
(g) (1), (2), and (3) of Everglades special
regulations unnecessary. They,
therefore, are proposed for deletion.
Public Participation

The policy of the Department of the
Interior is, whenever practicable, to
afford the public an opportunity to
participate in the rulemaking process.
Accordingly, interested persons may
submit written comments suggestions, or
objections regarding the proposed
special regulations to the address noted
at the beginning of this rulemaking.

Drafting Information

The following persons participated in
the writing of these regulations: Rick
Dawson and Maureen Finnerty, both of
Everglades National Park, and Cordell
Roy formerly of Big Cypress National
Preserve.

Paperwork Reduction Act

The information collection
requirements contained in parargraph
(8)(2) have been approved by the Office
of Management and Budget under 44
U.S.C. 3501 et seq. and assigned
clearance #1024-0026,

Compliance With Other Laws

The Department of the Interior has
determined that this document is not a
major rule under Executive Order 12291
and certifies that this document will not
have a significant economic effect on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.).

This conclusion is based on the fact
that the deletion of obsolete and
duplicative regulations will have no
economic effect. The fishing regulation
changes would be limited, but probably
beneficial to fishing-related industries
adjacent to Everglades National Park.
Lower bag limits will improve the
available stock in park waters.

The Service has determined that this
proposed rulemaking will not have a
significant effect on the quality of the
human environment, health, and safety
because it is not expected to;

(a) Increase public use to the extent of
compromising the nature and character
of the area or causing physical damage
to it;

(b) Introduce noncompatible uses
which might compromise the nature and
characteristics of the area, or cause
physical damage to it;

(c) Conflict with adjacent ownerships
or land uses; or

{d) Cause a nuisance to adjacent
owners or occupants.

Based on this determination, this
proposed rulemaking is categorically
excluded from the procedural
requirements of the National
Environmental Policy Act (NEPA) by
Departmental regulations in 516 DM 8,
(49 FR 21438). As such, neither an
Environmental Assessment nor an
Environmental Impact Statement has
been prepared.

Pursuant to the section 7 requirements
of the Endangered Species Act, the
National Park Service has consulted
with the U.S. Fish and Wildlife Service,
who has determined that these proposed
regulations will have no effect on
endangered species.

List of Subjects in 36 CFR Part 7

National parks.

In consideration of the foregoing, it is
proposed to amend 36 CFR Chapter I as
follows:

PART 7—SPECIAL REGULATIONS,
AREAS OF THE NATIONAL PARK
SYSTEM

1. The authority citation for Part 7
continues to read as follows:;

Authority: 16 U.S.C. 1, 3, 9a, 462(k).
2. Section 7.45 is amended as follows:

§7.45 Everglades National Park.

A. By removing and reserving
paragraph (a).

B. By revising paragraphs (b) and (c)
to read as follows:

- * - » *

(b) The information collection
requirements contained in this section
have been approved by the Office of
Management and Budget under 44 U.S.C.
8501 et seq., and assigned clearance
number 1024-0026. This information is
being collected to solicit information
necessary for the superintendent to
issue permits used to grant
administrative benefits. The obligation
to respond is required to obtain a
benefit.

(¢) Prohibited conveyances. Opera ting
a vessel or other conveyance equipped
with an underwater propeller or jet in
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the water of any grass or marsh area is
prohibited.

C. By revising the introductory text in
paragraph (f), paragraph (f)(2) and
paragraph (f)(6) to read as follows:

(f) Fishing. Except as otherwise
provided in this section or in § 2.3 of this
chapter, fishing is governed by
applicable State law, including State
licensing requirements. State bag limits
for saltwater species that are more
restrictive than those provided in
paragraph (f)(16) of this section are
hereby adopted and supercede the less
restrictive provisions of this section.
Viclating a provision of State law is
prohibited,

(1)' * *

(2) Except for the taking of finfish, bait
fish, crabs and oysters as provided in
paragraphs (f) and (f)(1) through (f)(18)
of this section, the taking, possession or
disturbance of any marine life is
prohibited.

* " * * *

(8) Live bait (shrimp, minnows,
pilchards, pinfish, mullet, mojarras or
ballyhoo) may be taken with hook and
line, dipnet [not exceeding 3 feet at its
widest point) or by cast net, for use as
bait.

(i) No live bait may be taken for the
purpose of sale.

(ii) A dipnet or cast net may not be
dragged or trawled.

* * - * L]

D. By removing paragraph (f)(13) and
redesignating paragraphs (f)(14) through
(f)(17) as paragraphs (f)(13) through
(f)(18).

E. By revising paragraph (g) to read as
follows:

(8) Boating. (1) The following areas
are closed to all public entry: Little
Madiera Bay, Taylor River, East Creek,
Mud Creek, Davis Creek, Joe Bay and its
easternmost portion, commonly called
Snag Bay, and all creeks inland from the
northern shoreline of Long Sound to U.S.
Highway 1.

(2) Operating, or remaining at anchor
in, a vessel used as living quarters in the
waters of the park for more than 14
days, without a permit issued by the
superintendent, is prohibited. The
superintendent may establish terms of
the permit prescribing location of
anchorage, length of stay, sanitary
requirements and such other conditions
necessary to operate or anchor a vessel
used as living quarters in the park.

* . - * »

Dated: July 2, 19886.
Susan E. Recce,

Acting Assistant Secretary for Fish and
Wildlife and Parks.

[FR Doc. 86-17594 Filed 8-4-88; 8:45 am)
BILLING CODE 4310-70-M

36 CFR Part 7

Fort Jefferson National Monument,
Florida; Special Regulations

AGENCY: National Park Service, Interior.
ACTION: Proposed rule.

SUMMARY: The proposed special
regulation set forth below revises the
existing decription of Fort Jefferson
National Monument to coincide with the
new boundary as legislated in Pub. L.
96-287 (1980). Commercial fishing
continues to be prohibited and
sportfishing has been revised to prohibit
the taking of lobster, conch, and
ornamental tropical fish. Definitions
have been added to clarify terminology.
Protection of coral formations within the
Monument has been strengthend by the
addition of specific language concerning
boat operation, anchoring, and
limitations on human activity. The
proposed rule also eliminates the
paragraph concerning designated
anchorage, since the authority to
regulate this activity is provided for in
the Service's general regulations, 36 CFR
§ 1.5. There are minor revisions to the
paragraph regulating aircraft activity.
This rulemaking will be beneficial in
that it ensures the protection of the
resources of the Monument.

DATE: Written comments, suggestions, or
objections will be accepted until
September 4, 1986.

ADDRESS: Comments should be directed
to: Superintendent, Everglades National
Park, P.O. Box 279, Homestead, FL
33030.

FOR FURTHER INFORMATION CONTACT:
Maureen Finnerty, Acting
Superintendent, Everglades National
Park, P.O. Box 279, Homestead, FL
33030. Telephone (305) 247-6211.

SUPPLEMENTARY INFORMATION:

Background

The National Park Service is
proposing in paragraph (a) to revise the
existing description of the boundary for
Fort Jefferson National Monument. In
the enabling Presidential Proclamation
(No. 2112, 1935), the Monument'’s
boundary was depicted as an ellipse on
the diagram accompanying the
legislation. This made accurate marking
and enforcement of the boundary
impossible, since no straight lines

existed for Monument personnel or
visitors to sight along. In 1960, an
administrative boundary was
established inside of the elliptical
boundary, using longitude-latitude
coordinates as ‘corners’. This
administrative boundary was
established as part of the Monument's
special regulations. In 1980, Pub. L. 96~
287 redescribed the authorized
boundary, using nine sets of coordinates
as ‘corners’. This eliminated any
distinction between an authorized and
an administrative boundary and
resulted in a nine-sided boundary which
closely follows the original ellipse
authorized in 1935. This rule revision
proposes to revise the special
regulations so that the Monument
boundary is described in accordance
with the 1980 Public Law.

The proposed rule deletes existing
paragraph (b), which sets forth
anchoring and mooring restrictions.
Since the Service now has the authority
to regulate this type of activity through
36 CFR 1.5, it is no longer necessary that
they be retained as special regulations.
The general regulation found in 36 CFR
1.5, standardizes the circumstances
under which a superintendent may
apply closures, public use limitations,
visiting hours, area designations, and
activity restrictions.

Paragraph (b) is proposed as
“Definitions”. It defines terminology
used elsewhere in § 7.27. Common fish
names such as "minnow” and "pinfish”
are clarified with scientific names.

Paragraph (c) contains fishing
regulations. The reference to protection
of sea turtles has been deleted, since it
duplicates the protection already
provided by the general regulations
found in 36 CFR 2.1, and by the
Endangered Species Act. The general
regulation provide protection to all
natural features of a national park
system area and the Endangered
Species Act gives strong protection to
specific, ‘listed’ species. All of the turtle
species known to frequent Monument
waters are listed as either endangered
or threatened.

The restriction against fishing within
500 feet of the moat wall is proposed for
relaxation to allow fishing within 100
feet of the moat wall.

This will be easier to enforce as park
rangers will be better able to talk to
people and advise them of the
restriction. The intent of this proposed
paragraph is to keep individuals from
fishing from the moat wall and to
standardize the distance. Previously
restrictions on fishing varied from 200 to
500 feet from the moat wall.
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The Service is proposing to delete the
existing restriction that cast nets may
not exceed 12 feet in diameter. There
appears to be no sound ecological or
environmental reason to restrict the size
of cast nets, and this proposed change
would bring this park regulation into
conformity with existing State
regulation and common fishing practice.

Commercial fishing remains
prohibited but all provisions related to
sportfishing for lobster or conch have
been deleted. In 1976, a moratorium on
the taking of lobster became effective
via the superintendent’s authority to
regulate public use (36 CFR 1.5, formerly
36 CFR 2.6). This moratorium was based
on data collected by National Park
Service biologists in a 1975 study which
indicated that legal harvesting was
removing almost 90% of the lobster
within the Monument. The Gulf of
Mexico Fisheries Management Council
concurred with this finding and
recommended that the Monument be
established as a sanctuary for lobster.

In 1975, the entire Dry Tortugas conch
population was decimated by a natural
disaster, possibly red tide, A
superintendent’ moratorium was
instituted and by 1979 the conch
population had recovered. The
moratorium has remained in effect since
then and in 1985, the State of Florida
effected a statewide prohibition on the
taking of conch. The intent of the
Service is to conform with state fishing
regulations whenever they do not
conflict with the mission and purpose of
a National Park System area. In this
case, the statewide conch prohibition
reenforces the moratorium on taking
conch within the Monument which was
accomplished through the authority of
the superintendent to regulate public
use.

Based on the above discussions, the
Service wishes to continue to protect
lobster and conch. The moratoriums on
both species are contained in the
Monument's compendium, a document
which cites those actions undertaken by
the superintendent to regulate public
use. However, the special regulations for
the Monument have not been recently
revised and thus do not reflect the
prohibitions on taking conch or lobster.
The Service proposes to update these
special regulations to contain the
prohibitions on taking conch or lobster
wilhin the Monument.

This is also in accord with the intent
of Congress, as recently expressed in
Pub. L. 96-287 (1980), which broadened
the scope of the Mounment's purpose
from one of primarily protecting the
historical structure of Fort Jefferson to
also include protection of the natural
features:

"“The Congress recognizes the need for. . .
protecting and interpreting a pristine natural
environment including the entire Dry
Tortugas group of islands and their
associated marine environments, significant
coral formations, fish and other animal
populations, and populations of nesting and
migratory birds, all of which are located
within Fort Jefferson National Monument.”

This congressional recognition of the
Monument as an important natural area
and the need to protect “a pristine
natrual environment" has resulted in the
Service's proposal to add specific
provisions for the protection of
ornamental tropical fishes in paragraph
(c) and for the “significant coral
formations," as proposed in paragraph
(d). "Coral Protection.” The intent of the
Service is to provide the most protective
environment possible for fragile coral
formations. Although protected in a
general sense under 36 CFR 2.1, that
regulation is not specific enough to
provide definitive protection of coral.
Many other natural featires (rocks,
plants) are not harmed by handling or
touching. Coral, however, can be
destroyed by these activities; thus the
Service finds it is necessary to
specifically prohibit them.

Coral damage caused by vessels,
anchors, or other mooring devices has in
the past been attributed to the
unintentional carelessness of vessel
operators. The coral formations at Fort
Jefferson National Monument are
internationally recognized as unique and
pristine environs. This fact was
supported by the significant expansion
of Congressional intent in 1980
concerning the Monument's purpose.
Therefore, it is no longer acceptable to
ignore the fact that such damage can
and does occur. This proposal seeks to
place full responsibility for preventing
coral damage by vessels or anchoring
methods with the vessel operator.

The above explanation may also be
applied to the Service's proposal to
prohibit persons from “handling,
standing on or otherwise disturbing
coral in the water." Significant damage
to coral can be caused by divers or
snorkellers standing on coral heads or
handling coral. The Service proposes to
mitigate this damage by prohibiting
these acts. Each person shall be
responsible for insuring that no contact
with coral occurs with his/her body or
equipment, such as fins, SCUBA tanks,
or cameras.

The proposed regulations to protect
coral formations are similar to special
regulations at two other National Park
Service areas: Buck Island Reef National
Monument (36 CFR 7.73) and Virgin
Islands National park (36 CFR 7.74}; and
two national marine sanctuaries in the

Florida Keys: Key Largo National
Marine Sanctuary (15 CFR Part 929) and
Looe Key National Marine Sanctuary (15
CFR Part 937).

Minor revisions are proposed in
paragraph (3) for aircraft regulation
[formerly paragraph (c)]. The Service's
general regulations, 36 CFR 2.17 prohibit
aircraft from taxiing within 500 feet of
swimming beaches, boat docks or piers.
Aside from the swimming area beach,
the only other beach suitable for aircraft
use on Garden Key is just north of the
dock, and is less than 500 feet from the
dock. In order to allow continued use of
this beach by air taxi operators and
‘flightseeing’ passengers, the Service
proposes to continue to allow a
relaxation of the restriction provided in
the general regulation by stating that
seaplanes may taxi closer than 500 feet
to the Garden Key dock.

Another minor proposed revision
concerns the provision in the existing
paragraph (c) ** . . . but approaches,
landings and takeoffs shall not be made
within 300 yards of Bush Key." The
following phrase is proposed for
addition, toread"” . . . but an approach,
landing, or takeoff may not be made
within 300 yards of Bush Key, when
Bush Ky is closed for wildlife nesting
under authority of §1.5 of this chapter.”
The Service proposes this revision to
allow aircraft use closer than 300 yards
to Bush Key when there is no reason to
prohibit such activity. The prohibition
will continue in effect when Bush Key is
closed to protect wildlife nesting—but
will be lifted at all other times.

Public Participation

The Policy of the Department of the
Interior is, whenever practicable, to
afford the public an opportunity to
participate in the rulemaking process.
Accordingly, interested persons may
submit written comments, suggestions,
or objections regarding the proposed
special regulation to the address noted
at the beginning of this rulemaking.

Drafting Information

The following persons participated in
the writing of these regulations.
Maureen Finnerty and Lorrie Sprague of
Everglades National Park, and Dick
Newgren and Tom Rutledge of Fort
Jefferson National Monument.

Paperwork Reduction Act

This rule contains no information
requirements which require approval by
the Office of Management and Budget
under 44 U.S.C. 3501 et segq.
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Compliance With Other Laws

The Department of the Interior has
determined that this document is not a
major rule under Executive Order 12291
and certifies that this document will not
have a significant economic effect on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.).

This conclusion is based on the fact
that the proposed regulations are
restatements, clarifications, and
definitions of previously established
policies anc regulations resulting in no
change or effects on the economy. A
slight enlargement of about four acres of
the area available for sport fishing
would have virtually had no economic
impact. The proposed restrictions on
anchoring on or damaging coral will
actually have a beneficial effect on
tourism to the Fort. Many visitors enjoy
snorkeling and diving over the coral
reefs.

The Service has determined that this
proposed rulemaking will not have a
significant effect on the quality of the
human environment, health, and safety
because it is not expected to:

(a) Increase public use to the extent of
compromising the nature and character
of the area or causing physical damage
to it;

{(b) Introduce noncompatible uses
which might compromise the nature and
characteristics of the area, or cause
physical damage to it;

(c) Conflict with adjacent ownerships
or land uses; or

(d) Cause a nuisance to adjacent
owners or occupants.

Based on this determination, this
proposed rulemaking is categorically
excluded from the procedural
requirements of the National
Environmental Policy Act (NEPA) by
Departmental regulations in 516 DM 6,
(49 FR 21438). As such, neither an
Environmental Assessment nor an
Environmental Impact Statement has
been prepared.

Pursuant to the section 7 requirements
of the Endangered Species Act, the
National Park Service has consulted
with the U.S. Fish and Wildlife Service,
who has determined that these proposed
regulations will have a beneficial effect
on endangered species.

List of Subjects in 36 CFR Part 7

National parks.

In consideration of the foregoing, it is
proposed to amend 36 CFR Chapter I as
follows:

PART 7—SPECIAL REGULATIONS,
AREAS OF THE NATIONAL PARK
SYSTEM

1. The authority citation for 36 CFR
Part 7 continues to read as follows:

Authority: 16 U.S.C. 1, 3, 9a, 462(k).
2. Section 7.27 is revised as follows:

§7.27 Fort Jefferson National Monument.

(a) Boundary. Fort Jefferson National
Monument consists of an area enclosed
by connecting with straight lines the
adjacent points of latitude and longitude
as listed below:

Buoy Latitude North oviad
A. 24'34'00° 82'54'00°
C.. 24'34°00" 82'58'00"
B 24°39°00" 82'58'00"
H 24°43'00" 82°54'00"
1 24'43'30" 82'52'00"
1CG e 2474330 82°48'00"
1 24°42°00" 82°46'00"
M. 24°40'00" 82'46°00"
) 24'3700" 82°4800"

(b) Definitions.

Ballyhoo means a member of the
genus Hemiramphus, (family:
EXOCOETIDAE].

Cast net means a type of circular
falling net, weighted on its periphery,
which is thrown and retrieved by hand.

Commercial fishing means the taking
of products of the sea for sale or barter,

Conch means a member of the genus
Strombus.

Dipnet means a device for obtaining
bait, the netting of which is fastened in a
frame.

Finfish means a member of the
subclasses AGNATHA,
CHONDRICHTHYES, or
OSTEICHTHYES.

Lobster means a member of the genus
Panulirus.

Minnow means a member of the
family CYPRINODONTIDAE,
POECILIIDAE, or ATHERINIDAE.

Mojarra or goats means a member of
the family GERREIDAE,

Mullet means a member of the family
MUGILIDAE.

Ornamental tropical fish means
finfish not commonly used for food or
bait, belonging to the families
SYNGATHIDAE, APOGONIDAE,
POMACENTRIDAE, SCARIDAE,
BLENNIDAE, CALLIONYMIDAE,
GOBIIDAE, OSTRACIIDAE, and
DIODONTIDAE.

Pilchard means a member of the
herring family, CLUPEIDAE.

Pinfish means a member of the genus
Lagodon, (family: SPARIDAE).

Sportfishing means the taking of fish
for recreation or personal consumption.

(c) Fishing. (1) Commercial fishing is
prohibited.

(2) All waters are open to sportfishing
with hook and line, except for the
following waters of Garden Key which
are closed to fishing: The waters of the
moat, the waters within 100 feet of the
moat wall, and the waters within the
swimming and snorkelling area
designated by buoys.

(3) The taking of live bait is
prohibited, except that minnows,
pilchards, pinfish, mullet, mojarras
{goats), or ballyhoo may be taken for
use for sportfishing with hook and line,
dipnet (not exceeding 3 feet at its widest
point), or by cast net. No live bait may
be taken for the purpose of sale. A
dipnet or cast net may not be dragged or
trawled.

(4) The use of a spear. gig, or net is
prohibited, except for nets as provided
in paragraph (c)(3) of this section.

(5) Except for the taking of finfish and
bait fish as provided in paragraphs (c)(2)
and (3) of this section, and § 2.3 of this
chapter, and the taking of unoccupied
seashells in accordance with the
provisions of § 2.1 of this chapter, the
taking or disturbance of any marine life
(including ornamental tropical fish,
lobster, or conch) is prohibited.

(d) Coral protection. (1) No vessel
may be operated in & manner, nor may
an anchor, chain, line, or any other
mooring device be cast, dragged, or
placed, so as to strike or otherwise
cause damage to any underwater
feature, including a coral formation. The
operator of a vessel is responsible for
any such damage.

(2) Handling, standing on, or
otherwise disturbing coral in the water
is prohibited.

(e) Aircraft. Aircraft may be landed in
the waters within a radius of 1 nautical
mile of the Fort situated at Garden Key,
but an approach, landing, or takeoff may
not be made within 300 yards of Bush
Key when Bush Key is closed for
wildlife nesting under authority of § 1.5
of this chapter. Seaplanes may be
moored or brought up on land only on
the designated beach north of the
Garden Key dock. Helicopters may be
landed only at the designated helipad on
the Garden Key coaling dock. The
operation of aircraft is further restricted
by § 2:17 of this chapter, except that
seaplanes may be taxied closer than 500
feet to the Garden Key dock while
enroute to or from the beach north of the
dock.
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Dated: July 7, 1986,
Susan E. Recce,

Acting Assistant Secretary for Fish and
Wildlife and Parks.

[FR Dog. 86-17595 Filed 8-4-86; 8:45 am)
BILLING CODE 4310-70-M

—

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 65
[A-3-FRL-30601]

State and Federal Administrative
Orders Permitting a Delay in
Compliance with State implementation
Plan Requirements; Pennsylvania
Department of Environmental
Resources

AGENCY: Environmental Protection
Agency.

ACTION: Proposed Rulemsking;
invitation for public comment,

SUMMARY: EPA has proposed to approve
an Administrative Order issued by the
Pennsylvania Department of
Environmental Resources to Reneer
Films Corporation. The Order requires
the company to bring air emissions from
its graphic arts facility located in West
Brunswick Township, Schuylkill County,
Pennsylvania into compliance with
certain regulations contained in the
federally approved Pennsylvania State
Implementation Plan (SIP) for the
control of ozone. The Order requires
that compliance be achieved by
December 31, 1986 utilizing low solvent
technology (LST) or should LST be
abandoned the installation of add-on
controls. Because the Order has been
issued to a major source and permits a
delay in compliance with provisions of
the SIP, it must be approved by EPA
before it becomes effective as a Delayed
Compliance Order pursuant to the Clean
Air Act (the Act). If approved by EPA,
the Order will constitute an addition to
the SIP. In addition, a source in
compliance with an approved Order
may not be sued under the Federal
enforcement provisions of section 113 of
the Act or citizen suit provisions under
section 304 of the Act for violation of the
SIP regulations covered by the Order.
The purpose of this notice is to invite
public comment on EPA's proposed
approval of the Order as a Delayed
Compliance Order.

DATE: Written comments must be
received on or before September 4, 1986,
ADDRESSES: Comments should be
submitted to Director, Air Management
Division, EPA Region III, 841 Chestnut
Building, Philadelphia, Pennsylvania

19107. The State Order, supporting
material, and public comments received
in response to this notice may be
inspected and copied (for appropriate
charges) at the EPA Region III address
during normal business hours.

FOR FURTHER INFORMATION CONTACT:
Jack W. Reynolds P.E., Environmental
Scientist, Enforcement Policy and State
Coordination Section, Air Management
Division U.S. EPA Region 111, 841
Chestnut Building Philadelphia,
Pennsylvania 19107 Telephone: (215)
597-9100

SUPPLEMENTARY INFORMATION: Reneer
Films Corporation operates a graphic
arts facility in West Brunswick
Township, Schulykill County,
Pennsylvania. The Order under
consideration addresses emissions from
the rotogravure graphic arts printing
operations, which are subject to section
129.67, Title 25 of the Pennsylvania
Code. The regulations limit the
emissions of volatile organic compounds
(VOC), and are part of the federally
approved Pennsylvania State
Implementation Plan for the control of
ozone. The Order requires final
compliance with the regulation by
December 31, 1986 through the use of
low solvent technology (LST) or should
LST be abandoned the installation of
add-on controls.

Because this Order has been issued to
a major source of VOC emissions and
permits a delay in compliance with the
applicable regulation, it must be
approved by EPA before it becomes
effective as a Delayed Compliance
Order under Section 113(d) of the Clean
Air Act (the Act). EPA has reviewed the
Order and has found that the Order
does satisfy the requirements of this
subsection of the Act.

EPA's review indicates that the
graphic arts facility is a major source of
VOC emissions. The facility is located in
Northeast Pennsylvania-Upper
Delaware Valley Interstate (New jersey-
Pennsylvania) Air Quality Control
Region, a nonattainment area for the
National Ambient Air Quality Standard
for ozone.

The facility as presently constructed
is unable to comply with regulations
limiting emissions of VOC's codified at
section 129.67, Title 25 of the
Pennsylvania Code, part of the
federally-approved State
Implementation Plan, because low
solvent coatings are still being
developed. Prior to issuance of the
Order, Pennsylvania provided an
opportunity for public comment and
hearing on the Order. No public
comments or requests for public hearing
were received by the State. The Order

contains requirements for expeditious
increments of progress towards
compliance and emission monitoring
and reporting as required by section
113(d)(8) of the Clean Air Act. These
requirements are sufficient to avoid any
imminent and substantial endangerment
to health within the meaning of section
113(d)(7){a) of the Clean Air Act. The
first increment of progress, which
requires progress reports concerning low
solvent coatings research and
development has been completed. The
1984 estimated VOC emissions of 574.3
Tonsg/Year (T/Y) will be reduced 373.3
T/Y to 201 T/Y by December 1986 if
either low solvent coatings are chosen
or if emission control equipment is
installed. The system of emissions
reduction required during the period
covered by this Order is the best
practicable system in light of the
ultimate emission reductions required
for compliance with the SIP.

In accordance with the increments of
progress designated in this Order the
Company has chosen to demonstrate
compliance by installing emission
control equipment. A Plan Approval
application for control equipment was
submitted prior to January 31, 1986
according to schedule and approval was
granted by PADER. Thus the Company
is required to implement the remaining
actions of this Order according to the
established schedule.

The Order requires the facility to
comply with the State Implementation
Plan whenever it is temporarily able to
do so and the Order, therefore, meets
the requirements of section 113(d)(7)(B).
The Order notifies Reneer Films
Corporation of its liability for
noncompliance penalties under section
120 of the Clean Air Act, 42 U.S.C. 7420
as required by section 113(d)(1)(E) of the
Act.

If approved, the Order would also
constitute an addition to the
Pennsylvania SIP. However, source
compliance with the Order will not
preclude assessmen! of any penalties
under section 120 of the Act, unless the
source is otherwise entitled to an
exemption under section 120(a)(2)(B) or
(C).
All interested persons are invited to
submit written comments on the
proposed Order. Written comments
receive by the date specified above will
be considered in determining whether
EPA may approve the Order. After the
public comment period, the
Administrator of EPA will publish in the
Federal Register the Agency's final
action on the Order in 40 CFR Part 65.

The Office of Management and Budget
has exempted this rule from the




28114

Federal Register / Vol. 51, No. 150 / Tuesday, August 5, 1986 / Proposed Rules

requirements of Section 3 of the
Executive Order 12291,

List of Subjects in 40 CFR Part 65
Air pollution control.
Authority: 42 U.S.C, 7413, 7601.
Dated: july 24, 1986.

James M. Seif,

Regional Administrator, Region I11.

[FR Doc. 86-17560 Filed 8-4-86; 8:45 am|

BILLING CODE 6560-50-M

40 CFR Part 85
[FRL-2974-4]

Sale and Use of Aftermarket Catalytic
Converters

AGENCY: Environmental Protection
Agency.

ACTION: Notice of proposed enforcement
policy.

suMMARY: This action announces a
proposed enforcement policy regarding
the sale and use of replacement
catalytic converters (“converters”) for
motor vehicles. The installation, sale or
manufacture of a converter which is
ineffective or less effective than the new
original equipment (OE) converter could
constitute tampering or causing
tampering under section 203(a)(3) of the
Clean Air Act. Although permitting only
new OE converters to be used as
replacements would ensure full
effectiveness, these parts are generally
quite expensive and some State and
local vehicle Inspection/Maintenance
(I/M) program officials are reluctant to
require converter replacement for
missing or damaged converters because
of this expense. The proposed
enforcement policy is intended to
encourage the development of
inexpensive, multiple-application
converlers, and to ensure the
effectiveness of these products, by
allowing their use as replacement
converters in certain circumstances
provided they meet specified criteria.
DATES: Comments or requests for public
hearing must be received on or before
November 3, 1986.

ADDRESS: All comments and information
should be submitted to Public Docket
No. A-84-31, located al the
Environmental Protection Agency,
Central Dockel Section, West Tower
Lobby, Galley 1, LE-131, 401 M Street,
SW., Wasington, DC 20460. The docket
may be inspected weekdays between
8:00 a.m, and 4:00 p.m. A reasonable fee
may be charged for copying.

FOR FURTHER INFORMATION CONTACT:
Janet Murphy or Steve Albrink (202)
382-2640, Field Operation and Support

Division (EN-397F), U.S. Environmental
Protection Agency, 401 M Street. SW.,
Washington, DC 20480.

SUPPLEMENTARY INFORMATION:

Most light-duty motor vehicles built
since 1975 have been certified to meet
Federal or California emission
standards with catalytic converters
(“converters"”). The converter is the
major emission control device used by
vehicle manufacturers on light-duty
vehicles primarily to reduce
hydrocarbons and carbon monoxide
emissions. Three-way converters, which
have been used widely since 1981, also
help control oxides or nitrogen
emissions. If a vehicle is property
maintained and not operated on leaded
gasoline, the converter should not
require replacement for the entire life of
the vehicle. However, improper
maintenance, converter removal,
accidents or the repeated use of leaded
fuel can damage or destroy the
effectiveness of the converter so that the
vehicle is unsafe, noisy, or cannot
comply with emissions standards or
local inspection requirements, thus
necessitating the installation of a
replacement converter.

On November 25, 1980, EPA published
regulations regarding the voluntary
certification of aftermarket parts
pursuant to section 207(a)(2] of the
Clean Air Act (see 40 CFR Part 85,
Subpart V). These regulations contain
testing procedures for certifying
oxidizing catalytic converters and
essentially were designed to require
certified aftermarket converters to be as
good as or better than the OE converters
they are to replace. (To this date, no one
has certified converters under the
program.) The purpose of these
regulations is to protect vehicle owners'
emissions performance warranty rights
under section 207(b)(2) of the Act* if
they use such “certified" parts, and to
protect service and repair facility
operators installing “certified™ parts
from liability for “tampering" violations
under section 203({a)(3) of the Clean Air
Act.

The proper use of a converter certified
to meet the voluntary aftermarket parts
certification regulations will protect the
vehicle owner's emissions performance
warranty rights and can be installed
anytime without subjecting the installer
to liability for violating section 203(a)(3).

! Under Section 207{b)(2), if a vehicle has been
properly maintained and used, yet fails at any time
during its vseful life to conform to applicable
emission standards (e.g., by failing an eligible state
or local emissions test), and thus causes the owner
to bear some sanction, the vehicle manufacturer is
required to corract the f