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This section of the FEDERAL R EG ISTER  
contains regulatory documents having 
general applicability and legal effect, most 
of which are keyed to and codified in 
the Code of Federal Regulations, which is 
published under 50 titles pursuant to 44 
U.S.C. 1510.
The Code of Federal Regulations is sold 
by the Superintendent of Documents.
Prices of new books are listed in the 
first FED ERA L R EGISTER issue of each 
week.

DEPARTMENT OF AGRICULTURE 

Food and Nutrition Service 

7 CFR Part 250

Donation of Food for Use in the United 
States, Its Territories and Possessions 
and Areas Under its Jurisdiction; 
Distribution Provisions

a g e n c y : Food and Nutrition Service, USDA.
a c t io n : Final Rule.
s u m m a r y : This final rule amends the Food Distribution Program Regulations (7 CFR Part 250) by strengthening provisions for the processing of donated foods as well as increasing uniformity between provisions governing State processing activities and those contained in the National Commodity Processing (NCP) Program Regulations (Part 252). The remainder of the proposed revisions to Part 250 as published in the Federal Register on August 19,1985, will be finalized at a later date.
e f f e c t iv e  DATE: All provisions with the exception of the requirements in § 250.15(c)(1) regarding competitive bid requirements in Attachment O  to OMB Circular A-102 are effective July 31,1986. Those requirements associated with competitive bid procedures are effective October 29,1986.
FOR FURTHER INFORMATION CONTACT: Beverly A. King, Chief, Program Administration Branch (703) 756-3660. 
SUPPLEMENTARY INFORMATION: ClassificationThis action has been reviewed under Executive Order 12291 and has not been classified major because it does not meet any of the three criteria identified under the Executive Order. This action will not have an annual effect on the economy of $100 million or more nor will

it have a major increase in costs or prices for consumers, individual industries, Federal, State or local government agencies, or geographic regions. This action will not have significant adverse effects on competition, employment, investment, productivity, innovation, or on the ability of United States based enterprises to compete with foreign based enterprises in domestic or export markets.This rule has been reviewed with regard to the Regulatory Flexibility Act (5 U .S.C . 601-612). Robert E. Leard, Administrator of the Food and Nutrition Service, has certified that this action will not have a significant economic impact on a substantial number of small entities.This program is listed in the Catalog of Federal Domestic Assistance under No. 10.550 and is subject to the provisions of Executive Order 12372 which requires intergovernmental consultation with State and local officials. (7 CFR Part 3015, Subpart V and final rule related notice published on June 24,1983, 48 FR 29114).The reporting and recordkeeping requirements contained in this regulation have been approved by the Office of Management and Budget (OMB Number 0584-0383).BackgroundThe regulations governing the Food Distribution Program (7 CFR Part 250) outline the responsibilities of the Food and Nutrition Service (FNS) and distributing agencies concerning the distribution and use of federally donated foods. The current regulations provide for the distribution of donated foods to a variety of domestic outlets, including entities participating in the child nutrition programs and the Nutrition Program for the Elderly, charitable institutions, nonprofit summer camps for children and certain low-income households and disaster organizations.In accordance with Executive Order 12044, Part 250 was reviewed and determined to be in need of overall revision. A  preliminary notice of intent to revise and republish the regulations appeared on June 22,1979, (44 FR 36396) in the Federal Register.On December 16,1980, a Prenotice was published in the Federal Register (45 FR 82890), announcing that FNS had

reviewed the provisions set forth under Part 250 to determine their adequacy and, as a result of that review, had determined that the regulations were in need of revision to strengthen existing provisions, including additional provisions to enhance program operations. Comments were solicited to assist FNS in developing proposed regulations.Analysis of CommentsOn August 19,1985, FNS published a proposed rule in the Federal Register (50 FR 33470) to amend specific provisions contained in the Food Distribution Program Regulations (7 CFR Part 250) which were considered to be in need of revision. In an effort to assist FNS in revising Part 250, comments were solicited on the proposed changes and, with one exception, all other provisions contained in Part 250. (Comments were not solicited on the regulations regarding the National Commodity Processing Program, which were subsequently moved to 7 CFR Part 252).Ninety days were afforded the general public for comment on the proposed revision. A  total of 305 comment letters was received from various sources such as distributing agencies, recipient agencies, processors, distributors of processed end products, the American School Food Service Association, the National Association of State Agencies for Food Distribution and the American Institute of Certified Public Accountants. FNS has decided to amend in this rulemaking only those provisions relative to processing since a number of substantive comments were received on the overall revision as it was proposed. So as not to delay necessary implementation of the processing provisions which will strengthen accountability, §§ 250.3, 250.6, and 250.15 of the current regulations are being amended to reflect provisions relative to State processing which were contained in §§ 250.3, 250.18, 250.19 and 250.30 of the August 19,1985, proposed rule. In addition, this rule also increases uniformity between State and NCP requirements. The remainder of the revision to Part 250 published in the proposed rule will be finalized at a later date.Definitions
“Contract Value o f Donated Foods"— In § 250.3 of the proposed regulations



23720 f^ d 0ral_Register_/^yol. 51, No. 126 / Tuesday, July 1, 1986 / Rules and Regulationsthe term “Contract Value of Donated Foods” was redefined to mean the price assigned by the Department which reflects the Department’s costs for acquiring and delivering the donated foods to be processed, as well as any processing costs related to the food.A  total of fourteen comments was received concerning this provision. Ten of the commenters recommended that the definition under the existing regulations be retained so as to permit the use of the processor’s documented price, while other commenters supported the proposed change.As noted in the preamble of the proposed rule, there has been abuse of this provision in the past which was detected during the course of an audit on processing activities. The Department continues to believe that to prevent these abuses the term “Contract Value of Donated Foods” in § 250.3 should not permit the use of the processor’s price under any circumstances, and the definition is amended as proposed.A  few commenters recommended that the contract value of the donated food be established at the time the contract is entered into and be applied for the entire year. Under the current rule, as well as under the proposed rule and § 250.15(c)(4) of this final rule, the contract value which is established at the time the contract is negotiated is made part of the contract and is applicable for the duration of the contract.
“Federal Acceptance Service”—Under § 250.3 of the current regulations, reference is made to the Department’s Food Safety and Quality Service (FSQS). As the result of a Department reorganization, FSQS is now the Food Safety and Inspection Service (FSIS) which is responsible for inspecting meat and poultry items. The Agricultural Marketing Service (AMS) is responsible for acceptance service grading and certification. Thus, all references in these regulations will now refer to AM S or FSIS rather than FSQS.“M ulti-State Processor”—Under § 250.3 of the proposed rule, a multi- State processor is defined as a processor which has entered into a processing contract with contracting agencies in more than one State or a processor which has entered into a processing contract with one or more contracting agencies located in a State other than the one in which the processor is located. In response to this definition, the Department received seven comments which stated that the definition does not address instances where a processor does business in only one State, but has its processing plant

located in another State. In the proposed rule, the Department had considered that such processors were included in the definition of multi-State processor. However, in response to the commenters’ concerns, the Department is clarifying the definition of a multi- State processor under § 250.3 of the final rule to specifically include a processor which conducts business within only one State, but whose business office or processing plant is located in another State.State Plan of OperationsIn accordance with the intent of Executive Order 12372 to simplify and consolidate State Plan requirements, the provisions in § § 250.6(w) and 250.15(b) of the current regulations relative to the development and submission of a State Plan of Operations for Processing have been eliminated in the final rule as proposed.State Processing ProgramThe Department proposed in § 250.30(a) of the proposed rule to require distributing agencies to develop and implement a State processing program. The proposed regulations required distributing agencies to enter into a processing contract for a given end product containing a bonus commodity whenever a processor could provide marketability of an end product. Distributing agencies would be required to enter into such contracts on behalf of all eligible recipient agencies within the State. In addition to those processing contracts which the distributing agency would be required to enter into, distributing agencies would be required to permit subdistributing agencies and recipient agencies to directly enter into processing contracts. A  distributing agency’s eligibility to receive donated foods provided in addition to the State’s authorized level of assistance would be contingent upon the operation of such a processing program. In the past, some recipient agencies have been unable to receive the benefit of end products because distributing agencies have restricted the number, as well as the types of recipient agencies included under State processing contracts. In addition, same processors have been unable to participate in State processing activities due to the manner in which contracts have been granted. Thus, the Department proposed the requirement in an effort to ensure that processed end products would be made available to all eligible recipient agencies and that processors would be treated on an equitable basis.One hundred and two comments were received concerning the mandated State

processing program. Ninety of the commenters strongly opposed the requirement for reasons such as increased costs and lack of discretionary authority for limiting the types of end products based on nutritional content. As a result of some concerns raised by commenters and the further two year extension of NCP, the Department is eliminating the requirement that States operate a processing program.Several comments were received concerning the requirement that distributing agencies permit subdistributing agencies and recipient agencies to enter processing contracts.A  few of the commenters objected to the requirement on the basis that recipient agencies are not familiar enough with regulatory requirements to ensure that processors are capable of meeting the terms and conditions set forth under the regulations. Other commenters supported the requirement on the basis that this would result in an increase in the availability of processed end products. However, since distributing agencies are responsible for approving all processing contracts § 250.15(1) of the final rule), they will be able to provide any guidance necessary to enable the recipient agency to determine if a processor is capable of complying with regulatory requirements. Thus, in an effort to ensure that processed end products are being made available to recipient agencies to the fullest extent possible, this requirement is being retained in § 250.15(b) of the final rule as it was proposed.Sales VerificationSection 250.19(c)(2) of the proposed regulations required each distributing agency to design and implement a system to verify sales of end products to any recipient agency under that distributing agency’s authority in instances when end products are sold through a distributor at discount prices. Distributing agencies would be given the option of delegating the responsibility for sales verification to the processors.In such instances, processors would be required to submit their sales verification findings to the distributing agencies on a quarterly basis.A  total of 31 comments was received in response to this proposed requirement. Eight commenters were in favor of the proposal and 23 commenters were opposed to the proposal.Generally, commenters objected to the requirement on the basis that it placed a burden on resources and would, therefore, probably result in distributing agencies refusing to allow discount sales
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by distributors. Some commenters objected to allowing each distributing agency to design its own system, while others were opposed to the distributing agencies, option of delegating this responsibility to processors. The quarterly submission of sales verification information by the processor to the distributing agency was also viewed as too cumbersome.Commenters made several suggestions on how to revise the proposed sales verification requirement. Some commenters suggested that sales verification could be eliminated by prohibiting discounts when sales are made through distributors. Several commenters recommended that FNS develop the system for sales verification. Other suggestions made by commenters were as follows: (1) FNS should define “ statistically valid sample”; (2) FNS should require 100 percent sales verification of discount sales; and (3) FNS should allow distributing agencies to develop an alternative system of accountability.Despite the wide variance of suggestions made by commenters, the Department has determined that the sales verification requirement is necessary to ensure that recipient agencies are receiving the value of the donated food contained in the end product. Thus, this requirement is being adopted as it was proposed and is contained in § 250.15(b) of this rule. In instances in which the distributing agency chooses not to permit contracting agencies to enter contracts with processors when end products will be sold through distributors at a discount, the sales verification requirement is no longer applicable. In regard to defining statistically valid sample, the Department believes that distributing agencies should have the flexibility of designing and implementing the system most useful in their particular situation. Thus, no definition is provided in this final rule. The minimum requirement for a statistically valid sample of sales information does not prevent any distributing agency from verifying 100 percent of sales should it decide to do so. Further, the Department believes that, at a minimum, quarterly verification and submission of information is the most reasonable in terms of frequency and usefulness of the data for timely corrective action. The Department will be providing further guidance in this area.Processing Contracts

Com petitive Bid Procedures.—In an effort to ensure that processors are given equitable treatment in the granting

of contracts and to facilitate the implementation of the new processing requirements, the Department proposed in |  250.30(c) to require contracting agencies to either enter into contracts with all processors which could demonstrate marketability of end products containing bonus food; or in instances when the contracting agency would prefer to limit the number of processing contracts within the State, the contracting agency would be required to utilize competitive bid procedures. The proposed rule set forth the minimum standards to be included in the competitive bid procedures.Thirty-eight comments were received concerning the competitive bid requirements. Thirty-four of the commenters opposed the requirement and recommended that it be revised so as not to conflict with State and local requirements. Other commenters recommended that the regulations provide the distributing agency with discretionary authority to determine in which instances contracts should be subject to competitive bid requirements. Based on comments received, the Department is revising the proposed competitive bid requirements. To ensure equitable treatment of processors,§ 250.15(c)(1) of this rule requires distributing agencies to develop criteria to be used in evaluating and selecting processing contracts. The selection criteria must, at a minimum, include the method to be used in evaluating, information relative to: (1) Nutritional contribution which the end product will provide; (2) the marketability of the end product; (3) the distribution method which the processor intends to utilize;(4) price and yield schedule data; (5) any applicable labeling requirements; and (6) the ability of the processor to meet the terms and conditions set forth in the regulations. These criteria will be reviewed by the appropriate Food and Nutrition Service Regional Office (FNSRO) during the management evaluation review of the distributing agency. Distributing agencies and Subdistributing agencies which enter into contracts on behalf of recipient agencies but which do not limit the types of end products which can be sold or the number of processors which can sell end products within the State are not required to follow the selection criteria.In addition to utilizing these selection criteria, when a contracting agency enters into a contract both for the processing of donated food and the purchase of the end products produced from the donated food, the procurement standards set forth in Attachment O  to

OMB Circuit A-102 must be followed. Attachment O  specifically provides for the use of State and local procurement procedures as long as they are consistent with the standards set forth in the Circular. The Department believes that requiring competitive bidding as outlined in the Circular when purchasing end products will best serve the program by maximizing competition on the pricing and quality of end products. Recipient agencies which purchase end products produced under Statewide agreements are also required to comply with Attachment O.
Processor E ligibility Criteria .—Section 250.30(c) of the proposed rule sets forth the minimum criteria which a processor would have to meet prior to entering a contract with a contracting agency.Eighteen comments were received concerning the proposed criteria.Thirteen of the commenters objected to the requirement that processors must be capable of accepting and storing at least one truckload lot of a single commodity because they thought this would prohibit contracts with small processors. Five commenters recommended that the criteria be deleted altogether so as to provide the distributing agency with the flexibility to establish selection criteria.Since the Department did not intend to eliminate small processors from participating in State processing programs, the requirement relative to the acceptance and storage of a full truckload lot of a single commodity item has been eliminated. Section 250.15(c)(1) of the final rule requires simply that processors must be capable of providing adequate storage. However, the Department believes that the remaining criteria are necessary to ensure that processors have the ability to meet administrative and financial obligations. Therefore, they are retained in Section 250.15(c) of this rule.

Contract Duration—Section 250.30(c)(1) of the proposed rule required that processing contracts terminate within one year of the date on which they were entered into.Fourteen comments were received regarding the duration of processing contracts. Ten of the commenters recommended that at least one renewal be permitted.Section 250.15(c)(1) of the final rule retains the proposal that processing contracts terminate within one year with no provision for any extension. This does not mean that consecutive contracts with the same processor are prohibited, just that the contracting agency must reevaluate processors at the end of the contract period, in
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Listing o f Ingredients—Section 250.30(c)(4)(ii) of the proposed rule permitted distributing agencies to waive the requirement that processors list ingredients other than donated foods in end products upon the submission of a written request and justification by the processor.A  total of thirteen comments was received concerning the waiver authority. Seven of the commenters objected to the provision because it would make it difficult for the contracting agencies to determine yield factors for end products or would eliminate information needed to determine whether children with allergies could be served a particular end product. A  few commenters recommended that standard product labels be accepted in lieu of an ingredient listing.To ensure that yield factor determinations, are in no way adversely affected, the provision as proposed has been eliminated. As is current policy,§ 250.15(c)(4) contains language permitting contracting agencies to allow processors to specify the total quantity of any flavorings or seasonings which may be used without identifying the ingredients which are components of seasonings or flavorings. In regard to those concerns relative to serving children with allergies, the product labels rather than the ingredient listing should be used for those determinations since processors are not required to list each flavoring or seasoning in the ingredient listing.

Bonding—Section 250.30(c)(4) of the proposed rule required processors to obtain a performance supply and surety bond, an irrevocable letter of credit or an escrow account in an amount sufficient to protect the contract value of all donated food inventory on hand and on order prior to the delivery of any donated foods. In addition, performance supply and surety bonds would have to be obtained from a surety company listed in the current U.S. Department of Treasury Circular 570.A  total of twenty-seven comments was received concerning this requirement. Generally, commenters were supportive of this requirement. However, many commenters recommended that in the case of multi- State processors, only one bond in an amount sufficient to cover total inventory be required in lieu of requiring one for each State. In addition, many

commenters objected to the Department’s requiring that the value of foods on order be included in determining the level of the bond. Other commenters recommended that processors with a good performance history or those which do not process donated foods in an amount valued at more than $10,000 be exempt from this requirement.The Department does not believe that one bond covering the total amount of inventory for multi-State processors is viable because no single distributing agency would have the means to determine or to validate the total value of donated foods being provided to a multi-State processor. In response to concerns regarding the dollar value of the bond and the requirement that the value of donated foods on order be protected, the requirement has been revised to retain reference to the amount of donated food on order, but to also give the distributing agency some flexibility in determining the adequacy of the amount of the bond. In doing so, the distributing agency must consider the following factors: (1) Value of donated foods on hand; (2) value of donated foods on order; and (3) anticipated usage rate during the contract period.Section 250.15(c)(4)(viii) of this rule retains the requirement that processors obtain a performance supply and surety bond, an irrevocable letter of credit or an escrow account in an amount sufficient to protect the contract value of all donated foods, as determined by the distributing agency. Distributing agencies are advised to exercise caution when accepting irrevocable letters of credit to protect the value of donated foods because of reported difficulties in obtaining payment when food losses occur. Instances have arisen in which commodity losses are not discovered until after the end of the contract period and letters of credit must be carefully drafted to ensure their protection is available in these situations.
Quality Control System .—Section 250.30(c)(4) of the proposed rule required that a processor’s quality control system be described in the processing contract along with a statement of assurance that such a system would be maintained for the duration of the contract.Ten comments were received concerning this requirement. Nine of the commenters opposed the provision on the basis that the necessary expertise and time to monitor such a requirement may not be available.To ensure proper handling and accountability of donated foods, this requirement is being retained in § 250.15(c)(4)(x) of this rule. In regard to

monitoring requirements associated with this provision, distributing agencies are expected to include an evaluation of the processor’s quality control system in the review of their operations as described in § 250.13(i)(l) of the current regulations.End Products Sold by DistributorsThe proposed § 250.30(e) required that the sale and delivery of end products to recipient agencies by distributors be accomplished either under a refund system or a system under which end products are sold to recipient agencies by distributors at a discount and distributors are provided a refund by the processors.There were 132 comments received in response to this requirement. The majority of commenters expressed a preference for the refund system (processor to recipient agency) without an option (discount to recipient agency, refund to distributor). Several commenters were opposed to the refund system because they believe this system allows processors to collect interest on funds due recipient agencies for long periods of time, thus providing a “free float” to processors.Several commenters expressed concern that the “discount-refund” system would increase the paperwork burden. However, several commenters endorsed the provision to provide an option as proposed.The provision setting forth the two systems allowed when end products are sold through a distributor is being retained in § 250.15(e) of the final rule as proposed to provide distributing agencies flexibility in administering their processing programs. To alleviate concerns about processors earning interest on funds due recipient agencies, the regulations are being amended in § 250.15(k) to allow recipient agencies to send refund requests directly to processors instead of to the distributing agency. However, to ensure an audit trail between distributing agencies and recipient agencies, recipient agencies must forward a copy of the refund request to the distributing agency at the same time that it is forwarded to the processor. Processors will verify the eligibility of recipient agencies to receive a refund by merely reviewing the list of eligible recipient agencies provided by the contracting agencies in accordance with § 250.15(d)(3).It is expected that use of the “discount-refund” system under these procedures will result in improved paperwork flow rather than increased paperwork flow. Further, FNS believes that distributors will report sales to



Federal Register / V ol. 51, N o. 126 / Tuesday, July 1, 1986 / Rules and Regulations 23723processors more expeditiously, since they will be awaiting a refund, which will enable more timely reporting by processors to distributing agencies.Refund PaymentsSection 250.15(k) requires that when end products are sold under the refund system, recipient agencies and distributors must submit refund applications within 60 days of the date of purchase of the end products in order to receive benefits. The processor must make payment to recipient agencies and distributors within 10 days after receipt of the application. These timeframes are inconsistent with NCP regulations which require submission of refund applications within 30 days and payment by the processor within 30 days. The Department intends to publish a proposed rulemaking to solicit comments so as to establish consistency between State processing programs and NCP.Substitution of Donated Foods With Commercial FoodsThirty-two comments were received concerning § 250.30(f) of the proposed regulations which required distributing agencies to monitor substitution of commercial foods for commodities and to ensure such substitutions are limited to instances where production runs would otherwise be disrupted.Twenty-five of the comments received were opposed to the provisions of this section which were intended to strengthen the present requirements. Under the present requirements abuses have occurred where non-generic foods or foods of lesser value were substituted for USDA commodities. Also, USDA commodities were used to support processors’ commercial production.Several commenters were concerned that the language as proposed would prohibit commingling of bulk commodities with commercial products that are stored in tanks and would require separation of end products made from substitutable foods prior to sales. Other comments concerned the impracticality of requiring advance approval for substitutions of commercial products for donated food to meet the 100 percent yield requirement. Based on the comments received § 250.15(f) of the final rule permits substitution in these situations and clarifies that the processor must obtain advance approval before substituting in any other instance.Meat and Poultry Inspection ProgramsSection 250.30(g) of the proposed regulations required that all donated meat or poultry be processed under

surveillance of the Agricultural Marketing Service (AMS) acceptance services without regard to the value of donated meat or poultry being processed. If a grader is unavailable, the processor would be required to notify the distributing agency which would then notify the appropriate FNSRO. Forty-six commenters addressed this provision with forty-one opposed to the requirement. Several were opposed on the basis that graders were not always available, and that the additional expense of having graders would greatly increase the costs of processing and would force small processors out of the market. Some commenters contended, that since Food Safety and Inspection Services (FSIS) inspectors were already present in the processing plants, requiring AM S acceptance service graders was an unnecessary requirement. Some commenters supported retaining the current requirement which limits acceptance services to only those runs valued at $10,000 or more.The Department proposed this provision because some processors circumvented the acceptance service requirement by running smaller production runs. Abuses in which commodity meat is mishandled and end products fail to meet contract specifications continue to be reported. Therefore, § 250.15(g) of this regulation will continue to require acceptance services for all production runs without regard to the dollar value of meat and poultry being processed. However, upon request consideration will be given by the distributing agency to waiving the requirement in specific instances where the processor can demonstrate that graders were unavailable, or where it would not be cost effective to require acceptance services. Also, the documented urgency of the recipient agency’s need for the end product may be considered. Prior to approving a processor’s request to waive the acceptance service requirement, the distributing agency must ensure, based pn the processor’s past performance, that the quality of the end product produced will in no way be adversely affected as a result of waiving the requirement.Refund ApplicationsUnder § 250.11(1) of the current regulations and § 250.30(k) of the proposed regulations refund applications were first submitted to distributing agencies. The distributing agencies verified the recipient agency’s participation in FNS programs and its eligibility to receive a refund. Refund applications were then forwarded by the

distributing agency to the processor for payment.Twenty-seven of the thirty-two comments received were opposed to continuing this provision on the basis that distributing agency review of refund applications was unnecessary. Commenters indicated that the requirement placed an unnecessary burden on distributing agency staff, lengthened the time before refunds would be paid to recipient agencies, thus tying up local resources, and provided processors the opportunity to earn interest on the funds held for refund payment at the expense of recipient agencies.Section 250.15(k) of this rule allows for refund applications to be sent directly .to the processor for prompt payment. The processor will verify the eligibility of recipient agencies to receive a refund by reviewing the list of eligibile recipient agencies provided by the contracting agency. Recipient agencies will forward a copy of the refund application to the distributing agency so as to permit the distributing agency to monitor refund activities. In connection with this, the definition of refund application in § 250.3 of the final rule has also been revised to delete reference to the distributing agency.Performance ReportsSection 250.30(m)(l) of the proposed rule required among other things, that processors report both the number of pounds of each donated food represented in sales to distributors and the portion of such donated foods which had not been delivered to eligible recipient agencies. This section also required processors to identify all contracting agencies with which they have entered into processing contracts and their locations. Distributing agencies would submit this information to the FNSRO as part of the processing inventory report. This section also required that processors submit as part of their performance reports a statement certifying that adequate inventories of donated foods are on hand or on order for production of end products to meet the requirements of the State processing contracts and that adequate commercial foods are maintained for the production of products sold commercially.Thirty-six comments were received concerning the provisions contained in this section. Twenty-six of the commenters were opposed to requiring processors to report the number of pounds of each donated food represented in sales to distributors bu* not delivered to eligible recipient agencies. The majority of the



23724 Federal Register / Voi.commenters apposed the provision on the basis bf increased paperwork. A  few commenters were concerned about whether a processor can identify the amount of donated foods made available to distributors but not delivered to eligible recipient agencies.The Department believes that it is imperative that processors maintain data in a manner which substantiates inventory records. Thus, the requirement that processors report the number of pound's of donted food represented in sales to a distributor has been incorporated in § Z5ai5(m) (1) of this rule. The Department has, however, in an effort to reduce paperwork but still provide a clear audit trail, eliminated the requirement for reporting the number of pounds of donated food sold to distributors but not delivered to eligible recipient agencies.Seven commenters opposed the requirement that processors identify all contracting agencies and their location with which they have entered into processing contracts. The ma jority o f the commenters opposed the requirement on the basis of the increased reporting burden. Since FNS is responsible for monitoring multi-State processors and this is currently the most viable vehicle available for identifying which processors are multi-State, this requirement is being retained in § 250.15(m)(l) of the final rule.Two commenters expressed concern about the certification statement relative to adequate inventories being available to meet the requirements of State processing contracts and the production of products sold commerically. In instances in which sufficient quantities of commerieal foods are not available yet commercial foods are being produced for sale, processors may be using donated foods to avoid purchase of commercial foods. In an effort to eliminate this practice, the certification statement requirement is being retained in § 250il5(m)(:l j of this rule.Annual Reconciliation ReportsSection 250v30f n)f 2) of the proposed rule included a new provision which would require that processors submit annual reconciliation reports no later then 90 days after the end of the contract period. As a part of the reconciliation, the processor would pay the distributing agency for the contract value of all excessive inventories of donated foods and for donated foods for which a refund application was not submitted in a timely manner in accordance with § 250.3Q(k}.Twenty-five comments were received concerning, these proposed requirements- Twenty-three of the
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commenters opposed the requirements. The majority of those commenters opposed the provisions associated with payments for refund applications and excessive inventories and recommended that processors not be required to make such payments.In an effort to ensure that processors do not enjoy unjust enrichment when refund applications are not submitted in a timely manner in accordance with § 250.15(k) or have access to donated food inventories as interest-free loans for use in commercial food processing activities, § 250.15(n)(2) retains the provisions relative to payments for excessive inventories and untimely refund applications. In addition,§ 250.15(nJ(4) also retains the provision prohibiting distributing agencies from submitting food requisitions for those processors showing no activity during the prior year’s contract period and having no specific plans for product promotion or sales expansion.Six-Month Inventory LevelSection 250.15{oJ of the current regulations and § 250.30(111, of the proposed regulations limits a processor’s inventory to no more than a six-month supply unless a higher level has been specifically approved by the distributing agency on the basis of a written justification submitted by the processor.Twenty comments were received concerning the six-month inventory level for processors. Sixteen commenters opposed the six-month inventory limit and recommended that a nine-month to a one-year inventory level be permitted.Several OIG and G A O  audits have disclosed potential problems such as infestation and spoilage as a result of excess inventories. Tfee Department believes that a six-month inventory level provides a sufficient amount of product for use in the production of end products- Furthermore this is consistent with the NCP requirements. Therefore, the six-month, inventory limit is being retained in § 205.15(n)(l). As proposed, distributing agencies may approve a higher inventory level upon written request by the processor in instances which warrant such action.Processing Activity GuidanceThe current, as well as the proposed regulations require distributing agencies to develop guidance materials for use by contracting agencies, recipient agencies and processors. The proposed regulations required that guidance materials be made available only when the contract is initially approved, or where regulatory policy changes require revision of the guidance materials.
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Eleven comments were received, with , six comments opposed to the provision. The commenters suggested that the guidance materials should be developed by FNS to assure uniformity regarding the Federal requirements for processing.Because contracting requirements vary from State to State and each distributing agency is responsible for developing its own contracting criteria, there will necessarily be some variance in procedures from one State to the next. This provision will accommodate those disparities and allow some flexibility by requiring each distributing agency to develop its own guidance materials. At the same time, the appropriate FNSRO will review State guidance materials at the time management evaluation reviews are conducted to assure conformity with FNS requirements.CPA AuditsUnder 250.18(c) o f the proposed regulations, the Department proposed that multi-State processors obtain annual independent audits conducted by Certified Public Accountants (CPAs). Multi-State processors would be required to pay the costs of conducting these audits as well as to pay the travel expenses for auditors to attend FNS training sessions. Forty comments, were received in favor of the proposal and thirty-one opposed it  Those commenters in favor of the requirement supported it on the basis that it will increase accountability. Those commenters opposed to the requirement raised the following concerns: (1) The cost of obtaining a CPA audit on an annual basis is very expensive; (2) small multi- State processors are likely to cease processing of donated foods, rather than face the unknown cost of audits and the costs associated with auditors attending FNS training sessions; (3) the costs for CPA audits would ultimately result in higher end product costs to recipient agencies and (4) the Department gave no consideration to the amount of donated foods processed by a multi-State processor.Section 250.15(t) of the final rule is being revised to reflect the concerns raised by the commenters. Instead of requiring all multi-State processors to obtain annual audits* the frequency of audits will be based on the value of the donated food that a processor in shipment during any one-year period.For any year in which a multi-State processor receives more than $250,000 in donated foods, the processor must obtain an independent CPA audit. Multi- State processors which receive $75,000 to $250,000 in donated foods each year must obtain an independent CPA audit
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every two years and those which receive than $75,000 in donated foods each year must obtain an independent CPA audit every there years. Those multi-State processors which are in the two or three audit cycle will move to the next audit cycle at the point in time in which the value of donated foods received reaches $250,000 or $75,000 in any year.A  copy of the audit findings relative to those elements associated with the processing of donated foods must be provided to the processor and FNS concurrently. In instances in which the Department determines that the audit is not acceptable or that the audit has disclosed serious deficiencies, the processor will be subject to additional audits at the request of FNS.In order to address the commenters’ concerns regarding the costs of travel to attend FNS training sessions and in light of current budgetary limitations, the proposed requirement has been revised to require that, at the discretion of FNS, auditors will be required to attend training sessions conducted by the Department. The basis for determining the need of such training will be contingent upon the quality of the audits. Processors will be responsible for paying all costs associated with such training.In addition, processors will be required to respond to deficiencies identified during the course of the audit in accordance with the provisions set forth in § 250.18(d) of the proposed regulations.List of Subjects in 7 CFR Part 250Aged, Agricultural commodities, Business and industry, Food assistance programs, Food donations, Food processing, Grant programs-social programs, Infants and children, Price support programs, Reporting and recordkeeping requirements, School breakfast and lunch programs, Surplus agricultural commodities.
PART 250— DONATION OF FOOD FOR 
USE IN THE UNITED STATES, ITS 
TERRITORIES AND POSSESSIONS 
AND AREAS UNDER ITS 
JURISDICTIONAccordingly, Part 250 is being amended as follows:1. The authority citation for Part 250 is revised to read as follows:Authority: Sec. 32, Pub. L. 74-320, 49 Stat. 744 (U.S.C. 612c); Pub. L. 75-165, 50 Stat. 323 f15 U.S.C. 713c); secs. 6. 9, 60 Stat. 231, 233, Pub. L. 79-396 (42 U .S.C. 1755,1758); sec. 416, Pub. L. 81-439, 63 Stat. 1058 (7 U.S.C. 1431); sec. 402. Pub. L. 91-4>65, 68 Stat. 843 (22 U.S.C. 1922); sec. 210, Pub. L. 84-540, 70 Stat. 202 (7 U.S.C. 1859); sec. 9, Pub. L. 85-931, 72 Stat.

1792 (7 U .S.C. 1431b); Pub. L. 86-756, 74 Stat. 899 (7 U .S.C. 1431 note); sec. 709, Pub. L. 89- 321, 79 Stat. 1212 (7 U .S.C. 1446a-l); sec. 3,Pub. L. 90-302, 82 Stat. 117 (42 U .S.C. 1761); secs. 409, 410, Pub. L. 93-288, 88 Stat. 157 (42 U .S.C. 5179, 5180); sec. 2, Pub. L  93-326, 88 Stat. 286 (42 U.S.C. 1762a); sec. 16, Pub. L. 94- 105, 89 Stat. 522 (42 U.S.C. 1766); sec. 1304(a), Pub. L. 95-113,91 Stat. 980 (7 U.S.C. 612c note); sec. 311, Pub. L  95-478, 92 Stat. 1533 (42 U.S.C. 3030a); sec. 10, Pub. L. 95-627,92 Stat. 3623 (42 U .S .C . 1760); Pub. L. 98-8, 97 Stat. 35 (7 U .S.C. 612c note); (5 U .S.C. 301), unless otherwise noted.2. In § 250.3:a. The definition of “Multi-State Processor” and "Substitution” are added in alphabetical order.b. The definition of "Contract Value of the Donated Foods” , "Federal Acceptance Service” , and “Refund Application” are revised.The revisions and additions read as follows:
§ 250.3 Definitions.* * * * *“Contract value of the donated foods” means the price assigned by the Department to a donated food which shall reflect the Department’s current acquisition price, transportation and, if applicable, processing costs related to the food.* * * * *“Federal acceptance service” means the acceptance service provided by (a) the applicable grading branches of the Department’s Agricultural Marketing Service (AMS), (b) the Department’s Federal Grain Inspection Service, and (c) the National Marine Fisheries Service of the U.S. Department of Commerce.“Multi-State processor” means (a) a processor which has entered into a processing contract with contracting agencies in more than one State, or (b) a processor which has entered into a processing contract with one or more contracting agencies located in a State other than the one in which either the processor’s plant or business office is located.
* * * * *"Refund application” means an application by a recipient agency in any form acceptable to the processor which certifies purchase of end products and requests a refund of the contract value of donated foods contained in the end products purchased. * * * * *"Substitution” means the replacement of donated foods with like quantities of domestically produced commercial foods of the same generic identity and of equal or better quality (i.e., cheddar

cheese for cheddar cheese, nonfat dry milk for nonfat dry milk, etc.). * * * * *3. In § 250.6, paragraphs (n) and (s) are revised and paragraph (w) is removed.
§ 250.6 Obligations of distributing 
agencies.
*  *  *  *  *(n) Processing and labeling o f donated 
foods. Distributing agencies, subdistributing agencies, and recipient agencies may employ commercial facilities to process donated foods by converting them into different end products or repackaging them where such processing is contracted for and performed in accordance with the provisions of § 250.15 of this part.
* * * . * *(s) Reports. Distributing agencies shall submit (1) monthly reports to the FNS Regional Office covering the receipt and distribution of commodities, (2) quarterly processing inventory reports in accordance with § 250.15(o) of this part, and (3) such other reports covering distribution operations in such form as may be required from time to time by the Department.
*  *  *  *4. Section 250.15 is revised to read as follows:
§ 250.15 State processing of donated 
foods.(a) General. This section sets forth the terms and conditions under which distributing agencies, subdistributing agencies, or recipient agencies may enter into contracts for the processing of donated foods and prescribes the minimum requirements to be included in such contracts. This section does not pertain to food service management companies.(b) Perm issible contractual 
arrangements. (1) A  distributing agency, subdistributing agency, or recipient agency may contract for processing, pay the processing fee, and deliver the end products to eligible recipient agencies through its own distribution system.(2) A  distributing agency or subdistributing agency may contract for processing on behalf of one or more recipient agencies. All recipient agencies eligible to receive the donated foods to be processed may receive end products made from those foods and produced under such processing contracts by virtue of the distributing agency-recipient agency agreement required by § 250.6(b). Under this arrangement and subject to the approval of the distributing agency (i) processors shall utilize either a discount or a refund



23726 Federal Register / V a l.system as defined in § 250:3 when they sell end products directly to recipient agencies, or (ii) when selling end products through, a distributor, processors shall utilize either a refund system or a system which provides refunds to distributors and discounts to recipient agencies through a distributor in accordance with paragraph (e) of this section. Each distributing agency shall design and implement a system to verify sales of end products to all recipient agencies under that distributing agency’s authority in instances when a processor transfers end products to a distributor and the distributor sells the end product to the recipient agencies at a discount and the distributor receives a refund from the processor. At a minimum, such a system mush (A) Provide for the quarterly review of a statistically valid sample of sales information of all processors which contract with the distributing agency or contracting agencies under die authority of the distributing agency, including multi-State processors; |B) support the projection of a claim against the processor when, in the review of the sample, it is determined that the value of donated foods has not been, passed on to recipient agencies or when end products have been improperly distributed; and (Cj provide for the assessment of claims against the processor in accordance with FNS Instruction 410-1, Non-Audit Claims* Food Distribution Program, m instances when deficiencies have been identified. Distributing agencies may delegate the responsibility of sales verification to processors. In such instances* the distributing agency must establish guidelines which the processor must follow in conducting sales verification These guidelines must ensure that a statistically valid sample of sales is verified quarterly. Processors shall report their findings to the distributing agency on a quarterly basis in accordance with § 250.15(mJ.Distributing agencies must review the processor's sales verification system and the processor's findings for adequacy and submit a copy o f the review report o f the system and findings to the appropriate FNSRO.(3) Distributing agencies shall permit subdistributing agencies and recipient agencies to enter into processing contracts with a processor under arrangements similar to those described in paragraph (b) (1) or (2) of this section.(cj Requirements for processing 
contracts, (a j  Contracts with processors shall he in a standard written form and be reviewed by the appropriate FNSRO. Processing contracts shall terminate no
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later than one year after they have been entered into and shall no# fee extended without being renegotiated. Distributing agencies shall develop criteria for use in evaluating and selecting processing contracts. The selection criteria shall be used in selecting or rejecting processors in a manner that ensures equitable treatment of processors. The selection criteria shall, at a minimum, include (ij the nutritional contribution which the end product will provider fii) the marketability of the end product; (mj the distribution method which the processor intends to utilize; (iv) price and yield schedule data; (v) any applicable labeling requirement«, and |yi) the ability of the processor to meet the terms and conditions set forth in the regulations. These criteria will be reviewed by the appropriate FNSRO during the management evaluation review of the distributing agency. Distribution agencies and subdistributing agencies which enter into contracts on behalf of recipient agencies but which do not limit the types of end products which can be sold or the number of processors which can sell end products within the State are not required to follow the selection criteria. In addition to utilizing these selection criteria, when a contracting agency enters into a contract both for the processing of donated food and the purchase o f the end products produced from the donated food, the procurement standards set forth in Attachment O  to OM B Circular A-102 musl be followed. Recipient agencies which purchase end products produced under Statewide agreements are also required to comply with Attachment O of OMB Circular A -  102. Contracting agencies shall not enter contracts with processors which cannot demonstrate the ability to meet the terms and conditions of the regulations and the distributing agency agreements; furnish prior to the delivery of any donated foods for processing, a performance bond, an irrevocable letter of credit or an escrow account in an amount sufficient to protect the contract value of donated food on hand and on order; demonstrate the ability to distribute end products to eligible recipient agencies; provide a satisfactory record of integrity, business ethics and performance: and provide adequate storage.(2) Standard form contracts shall be prepared or reviewed by the appropriate State legal staff to assure conformity with the requirements of these regulations and of applicable Federal. State and local laws.(3) The contract shall be signed for the processor by the owner, a partner, or a
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corporate officer duly authorized to sign the contract, as follows: fi-J In a sole proprietorship, the owner shall sign the contract (ii) In a partnership, a partner shall sign the contract' (hi) In a corporation, a duly authorized corporate officer shall sign the contract.(4) At a minimum, each processing contract shall include: (i) The names and telephone numbers of the contracting agency and processor: (ii) A description of each end product, the quantity of each donated food and any other ingredient which is needed to yield a specific number of units of each end product (except that the contracting agency may permit the processor to specify the total quantity of any flavorings or seasonings which may be used without identifying the ingredients which are, or may be, components of flavorings or seasonings), and the yield factor for each donated food. The yield factor is the percentage of the donated food which must be returned in. the end product,to be distributed to eligible recipient agencies. For substitutable donated food« at least 100 percent of the donated foods provided to the processor must be physically contained in the end products, with no allowable tolerance; (iiil the contract value of each donated food to be processed and, where processing is to be performed only on a fee-for-service basis, the processing fee to the contracting; agency for a specified number, weight or measure of the end products to be delivered; (iv) A  provision for: (A) Termination of the contract upon thirty days written notice by the contracting agency or the processor and (R] immediate termination of the contract when there has been noncempliance with its terms and conditions by the contracting, agency or the processor; (v) In the event of contract termination, a provision for disposition of donated foods and end products in the processor’s inventories or payment of funds in accordance with paragraph (j) of this section; (vi) A  provision for inspection and certification during processing, where applicable, by the appropriate acceptance service in accordance with paragraphs (g) and (h) of this section; (vii) A  provision that end products containing donated foods that are not substituable under paragraph (f) of this section shall be delivered only to recipient agencies eligible to receive such foods; (viii) Provisions that the processor shall: (A) Fully account for all donated foods delivered into its possession by production and delivery to the contracting agency or eligible recipient agencies of an appropriate number of units of end products meeting
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the coo tract spedEestfons, and where end products are sold through a distributor, that the processor remains fully aeceutabte for the- donated foods until refunds or any other credits equal to their contracted value have been made to eligible recipient agencies m accordance with paragraph |k} of this section or to distributing agencies in accordance with paragraph of this section; fBf furnish to the contracting agency prior to the delivery of any donated foods for processing documentation that a performance supply and surety bend from a surety company fisted in the most recent U.S. Department of Treasury CireuFar 570, an irrevocable letter of credit or an escrow account has been obtained in an amount that is sufficient to protect the contract value of all donated foods. Since the distributing agency is held liable by FNS for any donated foods provided to a processor the distributing; agency shall determine the dollar value of the performance supply and surety bond, irrevocable letter of credit or the escrow account taking into consideration the (7) value of donated foods on hand; {2} value of donated foods on order and (?} anticipated usage rate during the contract period; (CJ use or dispose of the containers in which donated foods are received from the Department in accordance with the instructions o f the contracting agency; (D) apply as credit against the processing fee or return to the contracting agency (I) any funds received from the sale of containers, and(2) the market value or the price received from the sale of any* byproducts of donated foods or commercial foods which have been substituted for donated foods; fE} substitute donated foods with commercially purchased foods only in accordance with paragraph ff} of this section; fFJ meet the requirements of paragraph (i) of this section for labeling end products; (GJ maintain accurate and complete records pertaining to the receipt, disposal, and inventory of donated foods in accordance with § 250.6(r); [H} submit processing performance reports in accordance with paragraph (m) of this section; and (I) submit annual reconciliation reports and make payments to distributing agencies for any outstanding refund applications or excessive inventories in accordance with paragraph (n)(2) of this section; fix} A provision that approval o f the contract by the distributing agency shall not obligate that agency or the Department to deliver donated foods for processing; (x) A  description of the processor’s quality control system and assurance that an effective quality

control system will be maintained for the duration of the contract; fxi) fa instances when the processor is a mnlti- State processor as defined in § 250.3, a provision that the processor agrees to obtain an independent audit by a certified public accountant in accordance with §> 250.15(flr fxri) A  requirement that inventory drawdowns shall be limited to the actual amount of donated foods contained in the end product. Additional commodity required to account for production loss shall be obtained from nni>donated foods; fxiiij In instances when end products are sold through a distributor a description of the system which will be utilized for the sale of the end products to recipient agencies; fxiv) In instances when the distributing agency has delegated the responsibility for sales verification for end products provided by a distributor to recipient agencies at a discount, assurance that the processor will submit sales verification data to the distributing agency in accordance with § 250.15(bJ(2l; and (xv) A  provision that the contracting agency shall give the processor a List of aft recipient agencies eligible to purchase end products under the contract(5J The processor shall not assign the processing contract or delegate any aspect of processing under a subcontract or other arrangement without the written consent of the contracting agency and the distributing agency.( d) End products sold  by processors. When recipient agencies pay the processor for end products, the processing contract, shall indtasde (1} the processor's established wholesale price schedule for quantity purchases of specified units of end products, and (2) an assurance that the price of each unit of end product purchased by eligible recipient agencies shall be discounted by the stated contract value of the donated foods contained therein, or a refund equal to such value made upon proof of.purchase by an eligible recipient agency in accordance with paragraph (k) of this section.(e) End products so ld  b y  distributors. When a processor transfers end products to one or more distributors for sale and delivery to recipient agencies, such sales shall be under either a refund system as defined in § 250,3 or a system which provides refunds to distributors and discounts to recipient agencies. The processor shall make refund payments to distributors or recipient agencies in accordance with paragraph (kj of this section.(f) Substitution o f donated foods with 
commercial foods. The processing

contract may provide for substitution erf donated foods as defined hr § 250.3. Ff the provision allowing substitution is included, the contract shall stipulate that [1) only butter, cheese, com grits, corn meal, flour,, macaroni, nonfat dry milk, peanut butter, peanut granules, roasted peanuts, rice, roiled oats, rolled wheat, shortening, vegetable orL spaghetti, and such other food as FNS specifically approves may be substituted (substitution of meat and poultry items shall not be permitted} (Zf all components of commercial foods substituted for those donated must be of U.S. origin and be identical or superior in every particular of the donated-food specification as evidenced by a certification performed by, or acceptable to, the applicable Federal acceptance service and (31 advance approval must be obtained from the distributing agency for any substitutions except to replace donated foods with commercial product to meet the 100 percent yield requirement, or when the donated foods and commercial foods have heen commingled due to point storage tanks or bins. Documentation must be , maintained by both parties in accordance with § 250J>(rk When there is substitution in accordance with this paragraph the donated foods may be utilized by the processor in his, own commercial product but. shall not otherwise be sold er disposed o f hr commercial channels. The applicable Federal acceptance service shall, upon request, determine if the quality analysis meets the requirements set forth by the Agricultural Stabilization and Conservation Service (ASCS} in the original inspection of donated foods, and when donated foods are nonsubstitutable* ensure against unauthorized substitutions, and verify that qualities of donated foods utilized are as specified in the contract. Distributing agencies shall approve a processor’s request for substitotioB only when the distributing agency's inability to maintain the necessary inventory of donated food at the processors would disrupt the production of end products.(g) M eat and poultry inspection 
programs. When donated meat or poultry products are processed or when any commercial meat or poultry products are incorporated into an end product containing one or more donated foods, all of the processing shall be performed in plants under continuous Federal meat or poultry inspection, or continuous State meat or poultry inspection in States certified to have programs at least equal to the Federal inspection programs. In addition to FSIS inspection, all donated meat and poultry



23728 Federal Register / V ol. 51, No. 126 / Tuesday, July 1, 1986 / Rules and Regulationsprocessing shall be performed under AM S acceptance service grading. The cost of this service shall be borne by the processor. In the event the processor can demonstrate that grading is impractical exemptions in the use of acceptance services shall be approved by the distributing agency prior to processing each order. Exemptions in the use of acceptance service graders will be authorized on the basis of each order to be processed provided the processor can demonstrate (1) that even with ample notification time, the processor cannot secure the services of a grader, (2) that the cost for a grader would be unduly excessive relative to the value of foods being processed and that production runs cannot be combined or scheduled to enable prorating of the costs of services among the purchasers of end products, or (3) the documented urgency of the recipient agency’s need for the end product precludes the use of acceptance services. Prior to approving a processor’s request to waive the acceptance service requirement the distributing agency shall ensure, based on the processor’s past performance, that the quality of the end product produced will in no way be adversely affected as a result of waiving the requirement.(h) Certification by acceptance 
service, (lj All processing activities of donated foods shall be subject to review and audit by the Department, including the applicable Federal acceptance service. The contracting agency may also require acceptance and certification by such acceptance service in addition to the requirements set forth in paragraph (g) of this section.(2) In the case of substitutable donated foods, in deciding whether to require acceptance and certification, the contracting agency should consider the dollar value of the donated foods delivered to the processor.(3) When contracting agencies require certification in accordance with paragraph (h)(1) or (2) of this section, the degree of acceptance and certification necessary under the processing contract shall be determined by the appropriate Federal acceptance service after consultation with the distributing agency concerning the type and volume of the donated foods and anticipated value of end products to be processed. The cost of this service shall also be borne by the processor.(i) Labeling end products. (1) Except when end products contain donated foods that are substituted under paragraph (f) of this section, the exterior shipping containers, of end products and, where practicable, the individual

wrappings or containers of end products, shall be clearly labeled “Contains Commodities Donated by the United States Department of Agriculture. This Product Shall be Sold Only to Eligible Recipient Agencies.”(2) Labels on all end products shall meet applicable Federal labeling requirements.(3) When a processor makes any claims with regard to an end product's contribution toward meal requirements of any child nutrition program, the processor shall follow procedures established by FNS, the Food Safety and Inspection Service of the Department, the National Marine Fisheries Service of the U.S. Department of Commerce or other applicable Federal agencies for approval of such labels.(j) Termination o f processing 
contracts. (1) When contracts are terminated or completed and the processor has commodities remaining in inventory, the processor shall be directed, at the option of the distributing agency and the FNSRO, to do the following: (i) With respect to nonsubstitutable commodities, the processor shall (A) return the commodities to the contracting agency: (B) pay the contracting agency for the commodities based on the Department’s replacement costs, determined by using the most recent data provided by the Department; or (C) pay the contracting agency for the commodities based on the contract value stated in the processor’s contracts; (ii) With respect to substitutable commodities, the processor shall (A) with the concurrence of any affected contracting agencies, transfer the donated foods to the accounts of other contracting agencies with which the processor has contracts; (B) return the foods donated to the contracting agency; (C) replace the commodities with the same foods of equal or better quality as certified in accordance with paragraph (f)(2) of this section and deliver such foods to the contracting agency; (D) pay the contracting agency for the commodities based on the Department’s replacement costs, determined by using the most recent data provided by the Department; or (E) pay the contracting agency for the commodities based on the contract value stated in the processor’s Contract.(2) When a processor’s contract is terminated at the processor’s request or due to noncompliance or negligence on the part of the processor and commodities remaining in the processor’s inventory are transported pursuant to paragraphs (j)(l)(i)(A), (j)(lj(ii)(B) or (j)(l)(ii)(C) of this section, the processor shall pay the transportation costs.

(3) Funds received by distributing agencies upon termination of contracts shall be used in accordance with FNS Instruction 410-1, Non-Audit Claims, Food Distribution Program.(k) Refund paym ents. (1) When end products are sold to recipient agencies in accordance with the refund provisions of paragraph (d) or (e) of this section, each recipient agency shall submit refund applications to the processor within 60 days of the date of purchase of end products in order to receive benefits. The recipient agency shall also forward a copy of the refund application to the distributing agency at the same time.(2) In instances when refunds are to be provided to distributors which have sole end products to recipient agencies at a discount, distributors shall submit refund applications to processors within 60 days of the date of sale to recipient agencies in order to receive benefits.(3) Not later than 10 days after receipt of the application by the processor, the processor shall make a payment to the recipient agency or distributor equal to the stated contract value of the donated foods contained in the purchased end products covered by the application. Copies of requests for refunds and payments to recipient agencies and/or distributors shall be forwarded to the appropriate distributing agency by the processor.(l) Contract approvals. Distributing agencies shall review and approve processing contracts entered into by subdistributing and recipient agencies prior to the delivery of commodities for processing under such contracts. The distributing agency which enters into or approves a processing contract shall provide a copy of the contract and of these regulations to the processor, forward a copy of the contract to the appropriate FNSRO, and retain a copy for its files.(m) Performance reports. (1) Processors shall be required to submit to distributing agencies monthly reports of performance under each processing contract. Processors contracting with agencies other than a distributing agency shall submit such reports to the distributing agency having authority over that particular contracting agency. Performance reports shall be received no later than the final day of the month following the reporting period. The report shall include: (i) A  list of all recipient agencies purchasing end products under the contract; (ii) Donated-food inventory at the, beginning of the reporting period; (iii) Amount of donated foods received during the reporting period; (iv) Amount of donated



Federal Register / V ol. 51, No. 126 / Tuesday,. July 1, 1986 / Rules and Regulations 23729foods transferred to and/or from existing inventory; (v) Number of units approved end products delivered to each eligible recipient agency during the reporting period and die number of pounds of each donated food represented by these delivered end products: fvi) Donated-fbod inventory at the end of the reporting period; fvii) Number of pounds of each donated food represented hr safes to distributors; fviii) List of alf contracting agencies and their locations with which the processor has processing contracts; fix} In instances in which sales verification has been delegated to the processor pursuant to Section 250.15 ftr)f2)*, sales verification findings shall be reported as an attachment to the September, December, March and June performance reports in whatever format the distributing agency deems necessary; and fx} A  certification statement that sufficient donated foods are in inventory or on order to account for the quantities needed for production of end products for State processing contracts and that the processor has on hand or on order adequate quantities of foods purchased commercially to meet the processor’s production requirements for commercial sales.[2). Distributing agencies shad review and analyze reports submitted by processors to ensure that performance under each contract rs in accordance with the provisions set forth in this section.fn) Inventory controls. ///Distributing agencies shad monitor processor inventories to ensure that the quantity of donated foods for which a  processor is accountable is the lowest cost-efficient level but in no event more than a six- month supply based on the processor's average monthly usage, unless a higher level has been specifically approved by the distributing agency on the basis of a written justification submitted by the processor. Under no circumstances should the amount of donated foods ordered by the contracting agency for processing purposes be in excess of anticipated usage or beyond the processor’s ability to accept and store the donated foods at any one time. Distributing agencies shad make no further distribution to processors whose inventories exceed these limits until such inventories have been reduced.(2) Processors shad complete and submit annual reconciliation reports to distributing agencies within 90 days following the end of the contract period. As a part of this annual reconciliation, processors shall pay distributing agencies for the contract value of donated foods (fj for any donated foods

for which a timely refund application has not been submitted in accordance with paragraph (k) of this section and (ii) for inventories in excess of a six- month supply. In instances when the distributing agency has assigned an inventory level other than a six-month level, the processor shall pay the contract value of any donated food in excess of that leveL(3) Distributing agencies shall certify the accuracy of the annual reconciliation report and forward it to the FNSRO. All monies shall be used hr accordance with FNS Instruction 410-1 Non-Audit Claims, Food Distribution Program.(4) Distributing agencies shall net submit food requisitions for processors reporting no sales activity during; the prior year's contract period unless documentation is submitted by the processor which outlines specific plans for product promotion or sales expansion.(o) Processing: inventory reports. Distributing agencies shall submit to the FNSRO* act later than 60 days following, the close of each Federal fiscal quarter a report showing separately for each processor under agreement with contracting agencies within the State: [1} The donated-foed inventory at the beginning, o f the previous quarter; (2) amount of donated foods received during the quarter; (3| amount of donated foods transferred to> and/or from existing inventory; (4} amounts of donated foods used during the quarter:(5) inventory at the close of the quarter; and (6) each contracting agency and its location with which the processor has processing contracts.(p) Cooperation with administering 
agencies for child  nutrition programs. If the distributing agency which enters into or approves contracts for end products to be used in a child nutrition program does not also administer such program, it shall collaborate with the administering agency by (1) giving that agency an opportunity to review all such contracts to determine whether end products to be provided contribute to required nutritional standard's for reimbursement under foe applicable regulations for such program (7 CFR Parts 210, 225, and 226} or are otherwise suitable for use in such program; [2} consulting with that agency with regard to the labeling requirements for the end products; and (3} otherwise requesting technical assistance as needed from that agency.fq} FN SR O  review  o f  contracts and  
inventory reports. The FNSRO shall (1] review all processing contracts and

provide guidance, including written recommendations for termination, where necessary, to distributing agencies concerning any contracts which do not meet the requirements of this section; [2} allow distributing agencies 30 days to respond to any recommendation concerning contracts not meeting the requirements1 o# this section; (3) review and analyze the processing inventory reports required by paragraph {of of this section t© ensure that no additional donated foods shall be distributed tó processors with excess inventories until such inventories, have been reduced; (4} assist distributing agencies in reducing such inventories; and (5} review annual reconciliation reports required by paragraph (n) o f this section and ensure that payments for outstanding refund applications or excessive inventories have been made.(r) A vailability o f  copies o f processing 
contracts. Contracts entered into in accordance with this section are public records and FNS will previde copies erf such contracts- to any person upon request. The FNSRO will retain copies of processing contracts submitted by distributing agencies for a  period of three years from the close of the Federal fiscal year to which they pertain.(s) Processing activity guidance. Distributing agencies shall develop and provide a processing manual or similar procedural material for guidance to contracting agencies, recipient agencies, and processors Distributing agencies must revise these materials as necessary to reflect policy and regulatory changes. This guidance material shall be provided to contracting agencies* recipient agencies and processors a t  the time of the approval of foe initial agreement by the distributing agency, when there have been regulatory or policy changes which necessitate changes in the guidance materials, and upon request. The manual shall include, at a minimum, statements of the distributing agency’s policies and procedures on ft) contract approval, (2} monitoring and review of processing activities, (3} recordkeeping and reporting requirements, (4) inventory controls, and |S) refund applications.ft) CP A  auditsi fl)  For any year in which a multè-State processor receives more than $250,000 in donated foods, the processor shall obtain an independent CPA audit for that year. Multi-State processors which receive $75,000 to $250,000 in donated foods each year shall obtain an independent CPA audit every two years and those which receive less than $75,000 in donated foods each year shall obtain an



23730 Federal Register / V ol. 51, No. 126 / Tuesday, July 1, 1986 / Rules and Regulationsindependent CPA audit every three years. Those multi-State processors which are in the two or three-year audit cycle shall move into the next audit cycle at the point in time in which the value of donated foods received reaches $75,000 or $250,000 in any year. In instances in which the Department determines that the audit is not acceptable or that the audit has disclosed serious deficiencies, the processor shall be subject to additional audits at the request of FNS.(2) Audits shall be conducted in accordance with the auditing provisions set forth under the Uniform Federal Assistance Regulations (7 CFR Part 3015, subpart I) and the FNS Audit Guide for Multi-State Processors. At the discretion of FNS, auditors will be required to attend training sessions conducted by the Department.(3) The costs of the audits, including those costs associated with training, shall be borne by the processors.(4) Audit findings relative to those elements associated vyith the processing of donated foods shall be submitted to the processor and to FNS concurrently.(5) Processors shall develop a written response to FNS addressing deficiencies which have been identified in the audit. Such responses shall include: (i) Corrective action which has already been taken to eliminate the deficiency; (ii) Corrective action which the processor proposes to take to eliminate the deficiency; (iii) The timeframes for the implementation and completion of the corrective action; (iv) A determination of what caused the deficiency; and (v) Deficiencies which have been identified that the processor takes exception to and an explanation for the exception. Processors shall submit written responses to FNS in accordance with timeframes established by FNS.(6) Noncompliance With the audit requirement in paragraph (t)(l) of this section will render the processor ineligible to enter into another processing contract with any contracting agency until the required audit has been conducted and deficiencies corrected.(Approved by the Office of Management and Budget under control number 0584-0007)Dated: June 12,1986.Robert E. Leard,
A dministrator.[FR Doc. 86-14633 Filed 6-30-86; 8:45 am] 
BILLING CODE 3410-30-M

Animal and Plant Health Inspection 
Service

9 CFR Part 94

[Docket No. 86-026]

Importation of Meat of Ruminants and 
Swine and Animal Products From 
Northern Ireland

a g e n c y : Animal and Plant Health Inspection Service, USDA. 
a c t i o n : Interim rule.
s u m m a r y : This document amends the regulations concerning the importation into the United States of meat of ruminants and swine, and certain other animal products from Northern Ireland. This is necessary to protect against the introduction into the United States of rinderpest and foot-and-mouth disease. The effect of this action is to impose additional restrictions on the importation into the United States of meat of ruminants and swine, and certain other animal products from Northern Ireland.
d a t e s : Effective date is July 1,1986. Written comments must be received on or before September 2,1986.
ADDRESSES: Written comments should be submitted to Thomas O. Gessel, Director, Regulatory Coordination Staff, APHIS, USDA, Room 728, Federal Building, 6505 Belcrest Road,Hyattsville, MD 20782. Comments should state that they are in response to Docket Number 86-026. Written comments may be inspected at Room 728 of the Federal Building between 8 a.m. and 4:30 p.m., Monday through Friday, except holidays.
FOR FURTHER INFORMATION CONTACT:Dr. Mark P. Dulin, Import-Export Animals and Emergency Planning Staff, VS, APHIS, USDA, Room 805, Federal Building, 6505 Belcrest Road,Hyattsville, MD 20782, 301-436-8499. 
SUPPLEMENTARY INFORMATION:BackgroundThe regulations in 9 CFR Part 94 (referred to below as the regulations) regulate the importation into the United States of specified animals and animal products in order to prevent the introduction into the United States of various diseases, including rinderpest and foot-and-mouth disease (FMD). These are dangerous and destructive communicable diseases of ruminants and swine.Northern Ireland is included in the list in § 94.1(a)(2) of countries declared to be free of both rinderpest and FMD. This document adds Northern Ireland to the list in § 94.11 of countries free of

rinderpest and FMD which are subject to special restrictions on the importation of their meat and other animal products into the United States. The regulations in § 94.11 provide that countries free of rinderpest and foot-and-mouth disease are subject to special restrictions on the importation of their meat and other animal products into the United States if they supplement their national meat supply by the importation of fresh, chilled, or frozen meat of ruminants or swine from countries that are designated in § 94.1(a) to be infected with rinderpest or foot-and-mouth disease; or have a common land border with countries designated as infected with rinderpest or foot-and-mouth disease; or import ruminants or swine from countries designated as infected with rinderpest or foot-and-mouth disease under conditions less restrictive than would be acceptable for importation into the United States. Northern Ireland imports fresh, chilled or frozen beef/pork from countries designated in § 94.1(a)(1) of the regulations as countries in which rinderpest or foot-and-mouth disease exists. In addition, Northern Ireland imports live animals from these countries under conditions less restrictive than would be acceptable for importation into the United States.These factors create a risk that the meat and animal products produced in Northern Ireland may be commingled with the fresh, chilled, or frozen meat of animals from an infected country, resulting in an undue risk of introducing rinderpest and foot-and-mouth disease into the United States. Under these circumstances, it is necessary that meat of ruminants or swine and certain other animal products for importation into the United States from Northern Ireland be subject to the provisions of § 94.11 of the regulations.Emergency ActionDr. John K. Atwell, Deputy Administrator for Veterinary Services, has determined that an emergency situation exists that warrants publication of this interim rule without prior opportunity for public comment. Under the circumstances explained above, immediate action is warranted in order to help protect the livestock of the United States from the threat of introduction and dissemination of foot- and-mouth disease.Therefore, pursuant to the administrative procedure provisions in 5 U.S.C. 533, it is found upon good cause that prior notice and other public procedures with respect to this interim rule are unnecessary, and good cause is



Federal Register / V ol.found for making this interim rule effective upon publication. Comments are being solicited for 60 days after publication of this document. A  final document discussing comments received and any amendments required will be published in the Federal Register.Executive Order 12291 and Regulatory Flexibility ActThis rule is issued in conformance with Executive Order 12291 and has been determined to be not a “major rule.” Based on information compiled by the Department, it has been determined that this rule will not have a significant effect on the economy; will not cause a major increase in costs or prices for consumers, individual industries,Federal, State, or local government agencies, or geographic regions; and will have no significant adverse effects on competition, employment, investment, productivity, innovation, or on the ability of United States-based enterprises to compete with foreign- based enterprises in domestic or export markets.For this action, the Office of Management and Budget has waived its review process required by Executive Order 12291.It is anticipated that the fresh, chilled, or frozen meat of ruminants or swine offered for importation into the United States from Northern Ireland is less than 1 percent of such products imported into the United States.Under these circumstances, the Administrator of the Animal and Plant Health Inspection Service has determined that this action will not have a significant economic impact on a substantial number of small entities.Executive Order 12372This program/activity is listed in the Catalog of Federal Domestic Assistance under No. 10.025 and is subject to the provisions of Executive Order 12372 which requires intergovernmental consultation with State and local officials. (See 7 CFR Part 3015,Subpart V.)List of Subjects in 9 CFR Part 94African swine fever, Animal diseases, Foot-and-mouth disease, Garbage, Hog cholera, Imports, Livestock and livestock products, Meat and meat products, Milk, Rinderpest, Swine vesicular disease.
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PART 94— RINDERPEST, FOOT-AND- 
MOUTH DISEASE, FOWL PEST (FOWL 
PLAGUE), NEWCASTLE DISEASE 
(AVIAN PNEUMOENCEPHALITIS), 
AFRICAN SWINE FEVER, AND HOG 
CHOLERA: PROHIBITED AND 
RESTRICTED IMPORTATIONSAccordingly, 9 CFR Part 94 is amended as follows;1. The authority citation for Part 94 continues to read as set forth below:Authority: 7 U.S.C. 147a, 150ee, 161.162, 450; 19 U.S.C. 1306; 21 U.S.C. I l l ,  114a, 134a. 134b. 134c, 134f; 42 U.S.C. 4331, 4332; 7 CFR 2.17, 2.51. and 371.2(d).
§94.11 [Amended]2. In § 94.11, paragraph (a) is amended by inserting “Northern Ireland," immediately after “Japan,” .Done at Washington, D.C., this 26th day of June 1986.A.E. Hall,
Acting Deputy Veterinary Administrator, 
Veterinary Services.[FR Doc. 86-14843 Filed 6^30-86; 8:45 am] 
BILLING CODE 3410-34-M

9 CFR Part 113

[Docket No. 86-054]

Viruses, Serums, Toxins, and 
Analogous Products; Revision of 
Standard Requirements

AGENCY: Animal and Plant Health Inspection Service, USDA. 
a c t i o n : Final rule; correction of Standard Requirement for Erysipelothrix Rhusiopathiae Bacterin.
s u m m a r y : This document makes a correction concerning the revision of the Standard Requirement for Erysipelothrix Rhusiopathiae Bacterin included in the document captioned “Viruses, Serums, Toxins and Analogous Products; Revisions of Standard Requirements,” which was published in the Federal Register, on June 6,1985, (50 FR 23791). That document established revised Standard Requirements to be used by USDA-licensed establishments in preparation of eight veterinary biological products, including Erysipelothrix Rhusiopathiae Bacterin. That revision of the regulations intended to substitute an improved mouse potency test for a less effective mouse potency test and to delete the alternate swine protection test which is no more effective and is substantially more costly. This should have placed the improved mouse test in 9 CFR 113.104(c) and deleted the former alternate mouse

/ Rules and Regulations 23731test from paragraph (d). This document deletes 9 CFR 113.104(d) which is redundant.
FOR FURTHER INFORMATION CONTACT: Dr. David F. Long, Chief Staff Veterinarian, Veterinary Biologies Staff, VS, APHIS, USDA, Room 838, Federal Building, 6505 Belcrest Road,Hyattsville, MD 20782, 301^136-8674.
PART 113— STANDARD 
REQUIREMENTSAccordingly, 9 CFR Part 113 is amended as follows:1. The authority citation for Part 113 continues to read as follows:Authority: 21 U.S.C. 151-159; 7 CFR 2.17. 2.51. and 371.2(d).2. For the reasons set out in the preamble, § 113.104 is amended as follows:
§ 113.104 Erysipelothrix Rhusiopathiae 
Bacterin.In § 113.104, subsection (d) is removed.Done at Washington, DC, this 26th day of June, 1986.A . E. Hall,
Deputy Administrator, Veterinary Services. [FR Doc. 86-14842 Filed 6-30-86; 8:45 am] 
BILLING CODE 3410-34-M

DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 
14 CFR Part 39

[Docket No. 86-NM-05-AD; Arndt. 39-5349]

Airworthiness Directives; Fokker 
Model F27 Series Airplanes

AGENCY: Federal Aviation Administration (FAA), DOT.
a c t i o n : Final rule.
SUMMARY: This amendment adds a new airworthiness directive (AD) that requires inspection, and modification or replacement, as necessary, of the hinge installations on the forward cabin partition bulkhead and door of certain Fokker Model F27 series airplanes to prevent the possible blockage of the doorway. One case was reported of a partially blocked evacuation path through the doorway caused by the detached door during a crash landing. The blockage was attributed to cabin floor deformation which lifted the door, to a lift-off hinge arrangement and to door inertia. Blockage of an evacuation path would adversely affect evacuation. 
EFFECTIVE DATE: August 7,1986.
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a d d r e s s e s : The applicable service information specified in this AD may be obtained upon request to Manager, Maintenance and Engineering, Fokker B.V., Product Support, P.O. Box 7600, 11172J Schiphol Oost, The Netherlands. This information may be examined at the FAA, Northwest Mountain Region, 17900 Pacific Highway South, Seattle, Washington, or the Seattle Aircraft Certification Office, 9010 East Marginal Way South, Seattle, Washington.
FOR FURTHER INFORMATION CONTACT:Ms. Judy Golder, Standardization Branch, ÁNM-113; telephone (206) 431- 2909. Mailing address: FAA, Northwest Mountain Region, 17900 Pacific Highway South, C-68966, Seattle, Washington 98168.
SUPPLEMENTARY INFORMATION: A proposal to amend Part 39 of the Federal Aviation Regulations to include an airworthiness directive which requires a modification of the partitions and doors to replace the two-part lift-off hinges with positive locking hinges on certain Model F27 airplanes, was published in the Federal Register on April 2,1986 (51 FR 11321). This action was considered necessary to preclude possible blockage of an evacuation path by a dislodged door.Interested parties have been afforded an opportunity to participate in the making of this amendment. One comment was received. That commenter supported the proposed rule.After careful review of the available data, the FAA has determined that air safety and the public interest require the adoption of the rule as proposed.It is estimated that 40 airplanes of U.S. registry will be affected by this AD, that it will take approximately 10 manhours per airplane to accomplish the required actions, and that the average labor cost will be $40 per manhour. Based on these figures, the total cost impact of this AD to U.S. operators is estimated to be $9,400.For the reasons discussed above, the FAA has determined that this regulation is not considered to be major under Executive Order 12291 or significant under DOT Regulatory Policies and Procedures (44 FR 11034; February 26, 1979) and it is further certified under the criteria of the Regulatory Flexibility Act that this rule will not have a significant economic effect on a substantial number of small entities because of the minimal cost of compliance ($400 per airplane). A  final evaluation has been prepared for this regulation and has been placed in the docket.List of Subjects in 14 CFR Part 39Aviation safety, Aircraft.

Adoption of the Amendment
PART 39— [AMENDED]Accordingly, pursuant to the authority delegated to me by the Administrator, the Federal Aviation Administration amends § 39.13 of Part 39 of the Federal Aviation Regulations as follows:1. The authority citation for Part 39 continues to read as follows:Authority: 49 U.S.C. 1354(a), 1421 and 1423; 49 U.S.C. 106(g) (Revised Pub. L. 97-449, January 12,1983); and 14 CFR 11.89.2. By adding the following new airworthiness directive:Fokker B.V.: Applies to all Model F27 airplanes, certificated in any category, equipped with a forward cabin bulkhead and door between the passenger cabin and the cargo compartment. Compliance is required within 120 days after the effective date of this AD, unless already accomplished. To preclude blockage of the evaluation path through the forward cabin bulkhead door, accomplish the following:A . Inspect the door hinges to determine if the hinge design prevents the door from being lifted off the lower portion of the hinges, with the door opened. If so, no further action is required.B. If the hinge design permits the opened door to be lifted off the lower portion of the hinges, modify the hinge installation:1. In accordance with Fokker Service Bulletin F27/25-58, dated December 20,1985, for airplanes with the serial numbers to which the service bulletin applies, provided other hinge installation modifications made since initial delivery do not preclude that modification; or2. To another FAA-approved Fokker F27 configuration which would prevent the door, when open, from being lifted off the lower portion of the hinges.C. An alternate means of compliance or adjustment of the compliance time, which provides an acceptable level of safety, may be used when approved by the Manager, Standardization Branch, ANM-113, FAA, Northwest Mountain Region.D. Special flight permits may be issued in accordance with FAR 21.197 and 21.199 to operate airplanes to a base for the açcomplishment of inspections and/or modifications required by this AD.All persons affected by this directive who have not already received the appropriate service document from the manufacturer may obtain copies upon request to the Manager, Maintenance and Engineering, Fokker B.V., Product Support, P.O. Box 7600,11172J Schiphol Oost, The Netherlands. This document may be examined at the FAA, Northwest Mountain Region, 17900 Pacific Highway South, Seattle, Washington, or the Seattle Aircraft Certification Office, 9010 East Marginal Way South, Seattle, Washington.This amendment becomes effective August 7,1986.

Issued in Seattle, Washington, on June 24, 1986.David E. Jones,
Acting Director, Northwest Mountain Region. [FR Doc. 86-14723 Filed 6-30-86; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 39

[Docket No. 84-ANE-24; Amdt. 39-5334]

Airworthiness Directives; Hartzell 
( )H C -( ) ( )(X,V) Series Propellers

a g e n c y : Federal Aviation Administration (FAA), DOT. 
a c t i o n : Final rule.
s u m m a r y : This amendment amends an existing airworthiness directive (AD) which requires inspection or replacement of certain blade clamp assemblies on Hartzell ( )H C -()()(X,V) series propellers. This amendment is needed to clarify the inspection and rework instructions because the FAA has determined that there is some confusion on the intent of the AD.
DATES: Effective June 30,1986.Compliance required as prescribed in body of AD.Incorporation by Reference— Approved by the Director of the Federal Register on June 30,1986. 
a d d r e s s e s : The applicable service document may be obtained from Hartzell Propeller Products Division, TRW Aircraft Components Group, 350 Washington Ave., Piqua, Ohio 45356.A  copy of the service document is contained in the Rules Docket, Office of Regional Counsel, FAA, Attn: Rules Docket No. 84-ANE-24,12 New England Executive Park, Burlington, Massachusetts 01803, and may be examined weekdays, except Federal holidays, between 8:00 and 4:30 p.m.
FOR FURTHER INFORMATION CONTACT:Mr. Robert Alpiser, Chicago Aircraft Certification Office, ACE-140C, FAA, 2300 East Devon Avenue, Des Plaines, Illinois 60018, telephone (312) 694-7130. 
SUPPLEMENTARY INFORMATION: This amendment amends Amendment 39- 5098, 50 FR 30417, AD 85-14-10 which currently requires inspection or replacement of certain blade clamp assemblies on Hartzell { )H C -()()(X,V) series propellers. After issuing Amendment 39-5098, the FAA has determined, through correspondence with affected owners and operators, that the intent of the AD was unclear and appeared to conflict with Hartzell Service Instruction No. 159A, which was incorporated into the AD by reference. Service Instruction No. 159A called out a



Federal Register / V o l. 51, N o. 126 / Tuesday, July 1, 1986 / Rules and Regulations 23733minimum wall thickness for clamps. It has subsequently been determined that clamp stresses remain within allowable limits with a reduced wall thickness. Therefore, the FAA is amending Amendment 39-5098 by clarifying the inspection and rework procedures and by incorporating a revised Hartzell Service Instruction No. 159B which relaxes the minimum clamp wall thickness.Since this amendment provides clarification and imposes no additional burden on any person, notice and public procedure hereon are unnecessary, and the amendment may be made effective in less than 30 days.ConclusionThe FAA has determined that this regulation provides clarification and imposes no additional burden on any person. Therefore, I certify that this action (1) is not a “major rule’1 under Executive Order 12291, and (2) is not a “significant rule” under DOT Regulatory Policies and Procedures (44 FR 11034; February 26,1979). A  copy of the final evaluation prepared for this action is contained in the regulatory docket. A  copy of it may be obtained by contacting the person identified under the caption 
“FOR FURTHER INFORMATION CONTACT” .List of Subjects in 14 CFR Part 39Propellers, Air transportation,Aircraft, Aviation safety, Incorporation by reference.Adoption of the Amendment 
PART 39— (AMENDED]Accordingly, pursuant to the authority delegated to me, the Federal Aviation Administration (FAA) amends Part 39 of the Federal Aviation Regulations (FAR) as follows:1. The authority citation for Part 39 continues to read as follows:Authority: 49 U.S.C. 1354(a), 1421 and 1423: 49 U.S.C. 106(g) (Revised Pub. L. 97-449, January 12,1983); and 14 CFR 11.89.2. By amending Amendment 39-5098 (50 FR 30417), AD 85-14-10, as follows:(a) By revising paragraph (c) of the amendment to read as follows:“(c) Accomplish the following on all blade clamp assemblies which have serial numbers ranging from D5294 through K6336 in accordance with Hartzell Service Instruction No. 159B dated May 23,1986, or FAA approved equivalent:(1) Using a lOx power magnifying glass, visually inspect the inner bearing race radius, especially next to the inner clamp bolt hole, for defects in the form

of corrosion, tool marks, gouges, scratches, etc.(2) Remove all evidence of defects in the clamp inner bearing race radius. Replace all reworked clamps that exceed the rework limitations defined in the Service Instruction with airworthy clamp assemblies or return to Hartzell for further evaluation.(3) Magnetic particle inspect the clamp for evidence of cracks. Replace all cracked clamps with airworthy clamp assemblies.(4) Replate all reworked clamps.”(b) By adding the following new note:“Note: Compliance with Amendment 39-5098 constitutes compliance with this A D .”Hartzell Service Instruction No. 159B dated May 23t 1986, is incorporated herein and made a part hereof pursuant' to 5 U.S.C. 552(a)(1). All persons affected by this directive who have not already received this document from the manufacturer may obtain a copy upon request to Hartzell Propeller Products Division, TRW Aircraft Components Group, 350 Washington Ave., Piqua,Ohio 45356. This document also may be examined at the Office of Regional Counsel, FAA, Attn: Rules Docket No. 84-ANE-24,12 New England Executive Park, Burlington, Massachusetts 01803, weekdays, except Federal holidays, between 8:00 a.m. and 4:30 p.m.This amendment becomes effective on June 30,1986.This amendment amends Amendment 39-5098 (50 FR 30417), AD 85-14-10.Issued in Burlington, Massachusetts, on June 9,1986.Robert E. Whittington,
Director, New England Region.[FR Doc. 86-14718 Filed 6-27-86; 8:45 am] 
BILLING CODE 4910-13-M

14 CFR Part 39

[Docket No. 86-ANE-9; Arndt. 39-5333]

Airworthiness Directives; Hartzell 
Propeller Products Division, Model 
HC-B3TN -5( )/T10282( ) Propellers

a g e n c y : Federal Aviation Administration (FAA), DOT. 
a c t i o n : Final rule.
s u m m a r y : This action publishes in the Federal Register and makes effective as to all persons an amendment adopting a new airworthiness directive (AD) which was previously made effective as to all known U.S. owners and operators of certain Hartzell Propeller Products Division Model HC-B3TN-5( )/Tl0282 ( ) propellers by individual letters. The AD requires a one-time inspection of the

propeller blades for scratches, tool marks, corrosion, etc. in the pilot tube bore area. The AD is needed to prevent propeller blade failure near the hub which could result in engine separation from the aircraft.
DATES: Effective June 27,1986, to all persons except those persons to whom it was made immediately effective by Priority Letter AD No. 86-05-12 issued March 7,1986, which contained this amendment.Compliance required as prescribed in body of AD, unless already accomplished.Incorporation by Reference— Approved by the Director of the Federal Register on June 27,1986.
ADDRESSES: The applicable service document may be obtained from: Hartzell Propeller Products Division, TRW Aircraft Components Group, 350 Washington Ave., Piqua, OH 45356.A  copy of the service document is contained in the Rules Docket, Office of Regional Counsel, FAA, Attn: Rules Docket No. 86-ANE-9,12 New England Executive Park, Burlington, Massachusetts 01803 and may be examined weekdays, except Federal holidays, between 8:00 a.m. and 4:30 p.m.
FOR FURTHER INFORMATION CONTACT:Mr. Robert Alpiser, Chicago Aircraft Certification Office, Propulsion Branch. ACE-140C, FAA, 2300 East Devon Ave., Des Plaines, IL 60018; telephone 312- 694-7130.
SUPPLEMENTARY INFORMATION: On March 7,1986, Priority Letter AD No. 86- 05-12 was issued and made effective immediately to all known U.S. owners and operators of certain Hartzell Propeller Products Division Model H C - B3TN-5{ )/Tl0282( ) propellers. The AD required a one-time inspection of the propeller blades for scratches, tool marks, corrosion, etc. in the pilot tube bore area. The AD was prompted by two recent inflight blade separations on the Fairchild SA226-TC airplane. The AD action was necessary to prevent propeller blade failure near the hub which could result in engine separation from the aircraft.Since it was found that immediate corrective action was required, notice and public procedure thereon were impracticable and contrary to public interest, and good cause existed to make the AD effective immediately by individual letters issued March 7,1986, to all known U.S. owners and operators of certain Hartzell Propeller Products Division Model HC-B3TN-5{ )/Tl0282 ( ) propellers. These conditions still exist, and the AD is hereby published in



23734 Federal Register / V ol. 51, No. 126 / Tuesday, July 1, 1986 / Rules and Regulationsthe Federal Register as an amendment to § 39.13 of Part 39 of the Federal Aviation Regulations (FAR) to make it effective as to all persons.ConclusionThe FAA has determined that this regulation is an emergency regulation that is not considered to be major under Executive Order 12291. It is impracticable for the agency to follow the procedures of Order 12291 with respect to this rule since the rule must be issued immediately to correct an unsafe condition in aircraft. It has been further determined that this action involves an emergency regulation under DOT Regulatory Policies and Procedures (44 FR 11034; February 26,1979). If this action is subsequently determined to involve a significant/major regulation, a final regulatory evaluation or analysis, as appropriate, will be prepared and placed in the regulatory docket (otherwise, an evaluation or analysis is not required). A  copy of it, when filed, may be obtained by contacting the person identified under the caption “ FOR 
FURTHER INFORMATION CONTACT” .List of Subjects in 14 CFR Part 39Propellers, Air transportation,Aircraft, Aviation safety, Incorporation by reference.Adoption of the Amendment PART 39-[AMENDED]Accordingly, pursuant to the authority delegated to me, the FAA amends Part 39 of the Federal Aviation Regulations (FAR) as follows:1. The authority citation for Part 39 continues to read as follows:Authority: 49 U.S.C. 1354(a), 1421 and 1423; 49 U.S.C. 106(g) (Revised, Pub. L. 97-449, January 12,1983); 14 C.F.R. 11.39.
§ 39.13 [Amended]2. By adding to § 39.13 the following new airworthiness directive (AD): 
Hartzell Propeller Products Division:Applies to Hartzell Model H C - B3TN-5( )/Tl0282( ) propellers installed on Fairchild Model SA226-TC aircraft modified by Garrett STC SA344GL or Par Air STC SA4872SW with TPE331-10UA engines.Compliance required prior to accumulating 1,000 hours time in service since new or 300 hours time in service since overhaul, or within 30 days after the effective date of this AD, whichever occurs later, unless already accomplished.To prevent propeller blade separation near the hub which could result in engine separation from the aircraft, accomplish the following:(a) Remove propeller from aircraft.

(b) Accomplish the following in accordance with Hartzell Service Bulletin No. 136C dated March 3,1986, or FAA approved equivalent:(1) Disassemble propeller and visually inspect the blade pilot tube bore area. Particular attention shall be made to area between the inner needle bearing assembly and bearing spacer.(2) Remove all evidence of scratches, tool marks, corrosion, etc. in the blade pilot tube bore area. Do not exceed the maximum rework limitations defined in the service bulletin.(3) Etch the blade pilot tube bore area prior to penetrant inspection. Ensure removal of all etching solution.(4) Penetrant inspect the blade pilot tube bore area.(5) Coat the blade pilot tube bore area with alodine.(6) Install bearing spacer and inner needle bearing assembly. Pilot tube bore must be lubricated to facilitate bearing installation.(c) Replace, prior to further flight, all blades showing evidence of cracks or other unairworthy conditions with airworthy blades.(d) Place the following WARNING in the Limitation Section of the FA A  approved airplane flight manual supplement: “The TPE331-10UA engine is capable of developing in excess of the maximum allowable torque approved for this installation. Use of torque in excess of the maximum approved limits may cause propeller failure.”
Notes:(1) Propeller blades with serial numbers subsequent to F74359 have had the intent of this AD incorporated during manufacture and are not affected by this AD.(2) This AD does not apply to propellers installed on TPE331-3 engines unless the propellers were previously installed on TPE331-10UA engines for at least 1000 hours time in service since new or at least 300 hours time in service since overhaul.Aircraft may be ferried in accordance with the provisions of Federal Aviation Regulations (FAR) 21.197 and 21.199 to a base where the AD can be accomplished.Upon request, an equivalent means of compliance with the requirements of this AD may be approved by the Manager, Chicago Aircraft Certification Office, FAA, 2300 East Devon Ave., Des Plaines, Illinois 60018.Hartzell Service Bulletin No. 136C dated March 3,1986, identified and described in this document is incorporated herein and made a part hereof pursuant to 5 U.S.C. 552(a)(1). All persons affected by this directive who have not already received this document from the manufacturer may obtain copies upon request to Hartzell Propeller Products Division, TRW Aircraft Components Group, 350 Washington Ave., Piqua, OH 45356. This document also may be examined at the Office of the Regional Counsel, FAA, Attn: Rules Docket No. 86-ANE-9,12 New England Executive Park, Burlington, Massachusetts 01803, weekdays, except Federal holidays, between 8:00 a.m. and 4:30 p.m.This amendment becomes effective Tune 27. 1986, as to all persons except those persons to whom it was made immediately effective

by Priority Letter AD No. 86-05-12 issued March 7,1986, which contained this amendment.Issued in Burlington, Massachusetts, on June 6,1986.Robert E. Whittington,
Director, New England Region.[FR Doc. 86-14719 Filed 6-27-86; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 71

[Airspace Docket No. 85-AW P-3]

Alteration of VOR Federal Airway V-5 
and Establishment of V-1, HI

AGENCY: Federal Aviation Administration (FAA), DOT. 
a c t i o n : Final rule.
s u m m a r y : This amendment alters Federal Airway V-5 and establishes V - l  located in the vicinity of Kona, HI. This action supports the F A A ’s agreement with the International Civil Aviation Organization (ICAO) to revoke all alternate airways from the National Airspace System (NAS). This action also simplifies flight planning between Kahului and Keahole Airports.
EFFECTIVE DATE: 0901 UTC, August 28, 1986.
FOR FURTHER INFORMATION CONTACT: Lewis W. Still, Airspace and Air Traffic Rules Branch (ATO-230), Airspace-Rule and Aeronautical Information Division, Air Traffic Operations Service, Federal Aviation Administration, 800 Independence Avenue, SW.,Washington, DC 20591; telephone: (202) 426-8626.
SUPPLEMENTARY INFORMATION:HistoryOn March 3,1986, the FAA proposed to amend Part 71 of the Federal Aviation Regulations (14 CFR Part 71) to alter the description of VOR Federal Airway V-5 located in the vicinity of Kona, HI, and renaming that segment V - l  (51 FR 7284). Interested parties were invited to participate in this rulemaking proceeding by submitting written comments on the proposal to the FAA. No comments objecting to the proposal were received. Except for editorial changes, this amendment is the same as that proposed in the notice. Section 71.127 of Part 71 of the Federal Aviation Regulations was republished in Handbook 7400.6B dated January 2,1986.The RuleThis amendment to Part 71 of the Federal Aviation Regulations alters



Federal Register / V o l, 51, No. 126 / Tuesday, July 1, 1986 / Rules and Regulations 23735Federal Airway V-5 located in the vicinity of Kona, HI, by revoking alternate airway V-5W  and renaming that segment V - l . This action would support our agreement with ICAO  to eliminate all alternate airways in our NAS.The FAA has determined that this regulation only involves an established body of technical regulations for which frequent and routine amendments are necessary to keep them operationally current. It, therefore—(1) Is not a “major rule” under Executive Order 12291; (2) is not a “significant rule” under DOT Regulatory Policies and Procedures (44 FR 11034; February 26,1979); and (3) does not warrant preparation of a regulatory evaluation as the anticipated impact is so minimal. Since this is a routine matter that will only affect air traffic procedures and air navigation, it is certified that this rule will not have a significant economic impact on a substantial number of small entities under the criteria of the Regulatory Flexibility Act.
List of Subjects in 14 CFR Part 71Aviation safety, VOR Federal airways.
Adoption of the Amendment

PART 71— [AMENDED]Accordingly, pursuant to the authority delegated to me, Part 71 of the Federal Aviation Regulations (14 CFR Part 71) is amended, as follows;1. The authority citation for Part 71 continues to read as follows:Authority: 49 U.S.C. 1348(a), 1354(a), 1510; Executive Order 10854; 49 U.S.C. 106(g) (Revised Pub. L. 97-449, January 12,1983); 14 CFR 11.69.
§71.127 [Amended]2. Section 71.127 is amended as follows:V-5 [Revised]From Kona. HI, via INT Kona 338° and Maui, HI, 179° radials; to INT Maui 179° and Upolu Point, HI, 305° radials.
V -l  [New]From Kona, HI, via INT Kona 323° and Maui, HI, 179° radials; INT Maui 179° and Upolu Point, HI, 305° radials; INT Maui 197° and Upolu Point 305° radials; to Maui.Issued in Washington, DC, on June 24,1986. Daniel J. Peterson,
Manager, Airspace-Rules and Aeronautical 
information Division.[FR Doc. 86-14720 Filed 6-30-86; 8:45 am] 
BILLING CODE 4910-13-M

14 CFR Part 75

[Airspace Docket No. 8& -A W A -33] 

Alteration of Jet Routes, California

AGENCY: Federal Aviation Administration (FAA), DOT. 
a c t i o n : Final rule.
SUMMARY: This amendment alters the descriptions of several Jet Routes in the state of California. The name of the Santa Barbara (SBA) very high frequency omni-directional radio range and tactical air navigational aid (VORTAC), which is not located on the airport, is being changed to San Marcus (RZS). The name is being changed so that it does not have the same name as a navigational aid (NAVAID) located on the airport to preclude misunderstanding by pilots. This action changes the descriptions of three Jet Routes to reflect the new N AVAID name, but does not alter the V O R TAC location or Jet Route configurations.
EFFECTIVE DATE: 0901 UTC, August 2a 1986.
FOR FURTHER INFORMATION CONTACT: Lewis W. Still, Airspace and Air Traffic Rules Branch (ATO-230), Airspace- Rules and Aeronautical Information Division, Air Traffic Operations Service, Federal Aviation Administration, 800 Independence Avenue, SW.,Washington, DC 20591; telephone: (202) 426-8626.
SUPPLEMENTARY INFORMATION:The RuleThis amendment to Part 75 of the Federal Aviation Regulations alters the descriptions of three Jet Routes located in the state of California. The name of the Santa Barbara VORTAC, not located on the airport, is changed so that it does not have the same name as a NAVAID located on the airport to preclude misunderstanding by pilots. This action changes the descriptions of three Jet Routes to reflect the new VORTAC name of San Marcus, but does not alter the location or configuraton of the VORTAC or any controlled airspace. Under the circumstances presented, the FAA concludes that there is an immediate need for a regulation to amend these Jet Route descriptions to reflect the new N AVAID name change, without relocation of the VORTAC or reconfiguration of the associated Jet Routes. Because this is a minor technical amendment in which the public would not be particularly interested, I find that notice and public procedure under 5 U.S.C. 553(b) are unnecessary. Section 75.100 of Part 75 of the Federal Aviation Regulations was republished in

Handbook 7400.6B dated January 2,1986.The FAA has determined that this regulation only involves an established body of technical regulations for which frequent and routine amendments are necessary to keep them operationally current. It, therefore; (1) Is not a “major rule” under Executive Order 12291; (2) is not a “significant rule” under DOT Regulatory Policies and Procedures (44 FR 11034; February 26,1979); and (3) does not warrant preparation of a regulatory evaluation as the anticipated impact is so minimal. Since this is a routine matter that will only affect air traffic procedures and air navigation, it is certified that this rule, will not have a significant economic impact on a substantial number of small entities under the criteria of the Regulatory Flexibility Act,List of Subjects in 14 CFR Part 75 Aviation safety, Jet routes.
PART 75— [AMENDED]Adoption of the AmendmentAccordingly, pursuant to the authority delegated to me, Part 75 of the Federal Aviation Regulations (14 CFR Part 75) is amended, as follows;1. The authority citation for Part 75 continues to read as follows:Authority: 49 U.S.C. 1348(a), 1354(a), 1510; Executive Order 10854; 49 U .S.C. 106(g) (Revised Pub. L. 97-449, January 12,1983); 14 CFR 11.69.
§75.100 [Amended]2. Section 75.100 is amended as follows:J-88 [Amended]Where “Santa Barbara” appears substitute “San Marcus”J-126 [Amended]Where “Santa Barbara" appears substitute “San Marcus"J-501 [Amended]Where “Santa Barbara” appears substitute “San Marcus”Issued in Washington, DC, on June 24,1986.Daniel J. Peterson,
Manager, Airspace-Rules and Aeronautical 
Information Division,[FR Doc. 86-14721 Filed 6-30-86; 8:45 amj
BILLING CODE 4910-13-M
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DEPARTMENT OF THE TREASURY 

Customs Service 

19 CFR Part 142 [T.D. 86-124]
Entries of Textiles and Apparel 
Exported From Japan; Policy 
Statement

a g e n c y : Customs Service, Department of the Treasury. 
a c t i o n : Policy statement.
s u m m a r y : This document advises that a mandatory “live” entry will be required by Customs for certain shipments of textiles and apparel exported from Japan and entered or withdrawn from warehouse for consumption in the U.S.A  "live” entry consists of, among other things, the filing of sufficient documentation to enable Customs to appraise, classify, and determine the admissibility of the merchandise. It also requires the payment of estimated duty prior to release of the merchandise. This action is necessary to prevent circumvention of quota and visa requirements by transshipping merchandise through Japan and entering it as a product of Japan.
EFFECTIVE DATE: July 7, 1986.
FOR FURTHER INFORMATION CONTACT: William Marchi, Commercial Compliance Division, U.S. Customs Service, 1301 Constitution Avenue, NW., Washington, DC 20229 (202-566- 2957). 
SUPPLEMENTARY INFORMATION:BackgroundPursuant to several bilateral and multilateral international trade agreements to control the importation of textiles and apparel, the U.S. has taken certain actions towards restraining trade in these articles. These actions have included the setting of import limitations (quotas) on disruptive imports and the establishment of visa or export license requirements with foreign countries.Notwithstanding vigorous enforcement measures taken by Customs to enforce quota and visa requirements, large-scale abuses in Japan still exist with respect to shipments from Japan. This is in large part due to various schemes currently used by importers and exporters to circumvent the quota and visa restrictions. One such scheme, the transhipping of textiles and apparel through Japan, and entering it into the U.S. as a product of Japan, has resulted in the fraudulent entry of an estimated 50 to 80 million yards of fabric. Under

this scheme, goods are imported into a free trade zone and invoiced by the buyer as a product of Japan. They are then exported to the U.S. with a false country of origin marking. Thus, the exporter and importer have successfuly circumvented the quota and visa requirements on the merchandise from the actual country of origin.Customs has identified the textiles and apparel most often involved in this transshipment scheme as woven fabric of man-made fibers classifiable under textile category number 612 (items 338.4004, 338.4005, 338.5003, 338.5005, 338.5008 through 338.5022, and 338.5024 through 338.5036, Tariff Schedules of the United States (TSUS) (19 U.S.C. 1202)).
ActionWith respect to merchandise in textile category 612 which was exported from Japan and is being entered or withdrawn from warehouse for consumption in the U.S. on or after June25,1986, the following procedures will apply:(1) The merchandise must be entered under- the entry/entry summary procedures (“live formal entry”) set forth in § 142.11 et seq., Customs Regulations (19 CFR 142.11 et seq.), before its release under the provisions of § 142.13(c)(2), Customs Regulations (19 CFR 142.13(c) (2)). This entails, among other things, the filing of sufficient documentation to enable Customs to appraise, classify, and determine the admissibility of the merchandise. It also requires the payment of estimated duty prior to release of the merchandise:(2) All documentation relating to textile category 612 merchandise must be reviewed by a Customs import specialist before release of the merchandise; and(3) The merchandise will be subject to intensive physical examination.In conjunction with these procedures, Customs field officers have been alerted to the possibility that efforts may be made to pass off fabrics consisting of blends of man-made fibers and cotton as cotton goods [e.g., under item 326.00, TSUS), when, in fact, the merchandise is in chief value of man-made fibers and therefore subject to the restraints placed upon textile category 612 merchandise. William von Raab,
Commissioner o f Customs.June 13,1986.Approved.Francis A . Keating, II,
Assistant Secretary o f the Treasury.[FR Doc. 86-14877 Filed 6-30-86; 8:45 am) 
BILUNG CODE 4820-42-M

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 558

New Animal Drugs For Use in Animal 
Feeds; Halofuginone

AGENCY: Food and Drug Administration. 
a c t i o n : Final rule.
SUMMARY: The Food and Drug Administration (FDA) is editorially revising the animal drug regulations reflecting approval for use of halofuginone in animal feeds to state that the Type C feed levels are 2.72 grams per ton (0.0003 percent) rather than 3 parts per million.
EFFECTIVE DATE: July 1, 1986.
FOR FURTHER INFORMATION CONTACT: Donald A . Gable, Center for veterinary Medicine (HFV-130), Food and Drug Administration, 5600 Fishers Lane, Rockville, MD 20857, 301-443-1414.
s u p p l e m e n t a r y  in f o r m a t io n : Section 588.265 (21 CFR 588.265) provides for use of Type C halofuginone broiler feeds containing 2.72 grams per ton halofuginone hydrobromide (paragraph(c)(1)), 3 parts per million when used with 1 to 2 grams per ton bambermycins (paragraph (c)(2)), and 3 parts per million when used with 5 or 5 to 15 grams per ton virginiamycin (paragraph(c) (3) and (4)). The latter approvals (paragraph (c) (2), (3), and (4)) are editorially revised to use the grams per ton rather than parts per million units.
List of Subjects in 21 CFR Part 558Animal drugs, Animal feeds. Therefore, under the Federal Food, Drug, and Cosmetic Act and under authority delegated to the Commissioner of Food and Drugs and redelegated to the Center for Veterinary Medicine, Part 558 is amended as follows:
PART 558— NEW ANIMAL DRUGS FOR 
USE IN ANIMAL FEEDS1. The authority citation for 21 CFR Part 558 continues to read as follows:Authority: Sec. 512,82 Stat. 343-351 (21 U.S.C. 360b); 21 CFR 5.10 and 5.83.2. In § 558.265 by revising the introductory texts of paragraphs (c) (2),(3), and (4), to read as follows:
§558.265 Halofuginone hydrobromide.
* * .* • • * * •(c) * * *



23737Federal Register / V ol.(2) Amount per ton. Halofuginone 2.72 grams (0.0003 percent) plus bambermycins 1 to 2 grams. * * * * *(3) Amount per ton. Halofuginone 2.72 grams (0.0003 percent) plus virginiamycin 5 grams.
* . * * * *(4) Amount per ton. Halofuginone 2.72 grams (0.0003 percent) plus virginiamycin 5 to 15 grams.Dated: June 23,1988.Richard A . Camevale,
Acting Associate Director for Scientific 
Evaluation, Center for Veterinary Medicine.[FR Doc. 88-14735 Filed 6-30-86; 8:45 am]
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DEPARTMENT OF THE TREASURY Interna] Revenue Service26 CFR Parts 1 and 602 [T.D. 8092]Income Taxes; Temporary Regulations on Allocation of Basis to New Target’s 
Assets

AGENCY: International Revenue Service, Treasury.
a c t io n : Temporary regulations.
s u m m a r y : This document contains temporary regulations relating to section 338(b) of the Internal Revenue Code of 1954 (“Code”) as added by the Tax Equity and Fiscal Responsibility Act of 1982 (“TEFRA”). The temporary regulations provide transitional rules relating to allocation of basis to new target’s assets if an election is made under section 338 for a qualified stock purchase of an original target that occurred on or before January 29,1986. This document also contains amendments to other temporary regulations under section 338. The text of the temporary regulations set forth in this document also serves as the text of the proposed regulations cross- referenced in the notice of proposed rulemaking in the proposed rules section of this issue of the Federal Register. 
e f f e c t iv e  d a t e : These regulations under section 338 generally are effective with respect to stock acquisitions made after August 31,1982.
EOR f u r t h e r  in f o r m a t io n  c o n t a c t : Patricia Wendlandt of the Legislation and Regulations Division, Office of Chief Counsel, Internal Revenue Service, 1111 Constitution Avenue, NW., Washington, DC 20224, Attention; CC:LR:T (202-568-3458, not a toll-free number).

51, No. 126 / Tuesday, July 1, 1986
SUPPLEMENTARY INFORMATION: BackgroundThis document adds new temporary regulations § lJ338(b)-4T to Part 1 of Title 26 of the Code of Federal Regulations. Section 338(b) was added to the Internal Revenue Code by section 224 of TEFRA (Pub. L. No. 97-248; 96 Stat. 485) and was amended by section 712(k) of the Tax Reform Act of 1984 (Pub. L. No. 98-369; 98 Stat. 948). On January 29,1986, T.D. 8072 was published in the Federal Register (51 FR 3583) to implement section 338(b) of the Code by adding temporary regulations §§ 1.338(b)-lT, 1.338(b)—2T, and 1.338(b)-3T. (Due to typesetting errors, the Federal Register republished T.D. 8072 in its entirety on March 28,1986 (51 FR 10617).) Conforming amendments are made to temporary regulations §§ l,338(b)-2T, 1.338-1T, and 1.338-4T. Additional amendments are made to §§ 1.338-1T, 1.338-3T, 1.338-4T, and 1.338-5T to change the filing requirements for certain documents. Sections 1.338-1T, 1.338-4T, 1.338-5T, and 1.338(h)(10)-lT were most recently amended by T.D. 8088, published in the Federal Register on May 16,1986 (51 FR 17929). Section 1.338-3T was most recently amended by T.D. 7975, published in the Federal Register on September 6,1984 (49 FR 35086). The temporary regulations added and amended by this document will provide certain transitional rules under section 338(b) of the Code and change the place for filing certain documents related to elections under section 338. These temporary regulations will remain in effect until superseded by later temporary or final regulations relating to these matters.Explanation of Provisions IntroductionSection 338 generally provides that if a corporation (“purchasing corporation”) acquires the stock of another corporation (“target”) in a qualified stock purchase, the purchasing corporation may elect (or may be deemed to elect under certain consistency rules) to have the target treated as if it sold all of its assets (as "old target”) at fair market value and then purchased those assets (as “new target”). The deemed sale of assets by old target takes place at the close of the day on which the qualified stock purchase occurred (“acquisition date”) and generally is governed by the nonrecognition provisions of section 337. New target is deemed to purchase those assets (“acquistion date assets”) at the beginning of the day after the

/ Rules and Regulations
acquisition date. Section 338(b) sets forth the framework for determining the aggregate amount of new target’s deemed purchase price for old target’s assets (“adjusted grossed-up basis”) and allocating this amount among new target’s acquisition date assets. The temporary regulations added by this document provide transitional rules relating to the method of allocating adjusted grossed-up basis among the assets of new target.Allocation of Adjusted Grossed-up Basis Under §1.338 (b )-2 TSection 1.338 (b)-2T of the temporary regulations, published on January 29, 1986, prescribes the method for allocating adjusted grossed-up basis among new target’s acquisition date assets. Section 1.338 (b)-2T(b) identifies four classes of assets. “Class I assets” are cash, deposits in banks, and similar cash items.“Class II assets” are certificates of deposit, United States government securities, certain marketable stocks and securities, foreign currency, and similar items. “Class IV assets” are intangible assets in the nature of goodwill and going concern value. All assets not described above are “Class III assets.” As a general rule, a proportionate method of allocation is prescribed for the allocation of basis within each class of assets, although a residual method of allocation is prescribed for allocation among the asset classes, allocation beginning with the lowest numbered class.Under the existing temporary regulations, the amount of adjusted grossed-up basis allocated to any asset, other than Class IV aèsets, cannot exceed its fair market value. In general, the existing temporary regulations provide that adjusted grossed-up basis, after reduction by the amount of Class I assets, is allocated among Class II assets of target in proportion to their fair market values as of the beginning of the day after the acquisition date, then among Class III assets in such proportion, and, finally, to Class IV assets in such proportion. Thus, adjusted grossed-up basis is allocated within each class of assets to the extent of the fair market value of the assets in that class, with any remaining amount allocated to the next class of assets. The unallocated amount of adjusted grossed- up basis remaining after allocation among the Class III assets is allocated to Class IV assets.



23738 Federal Register / Vol. 51, No. 126 / Tuesday, July 1, 1986 / Rules and RegulationsTransitional Rule in Response to Public CommentsThe temporary regulations under section 338(b), published on January 29, 1986, apply to qualified stock purchases that occurred after August 31,1982, for which an election under section 338 applies. Several public comments received subsequent to publication of the temporary regulations have asserted that the temporary regulations constitute a departure from prior law. Accordingly, prospective application of these rules has been requested. In support of this request, comments have noted a lack of specific guidance concerning the allocation of adjusted grossed-up basis following the enactment of TEFRA in 1982 until the temporary regulations were published on January 29,1986. Although the time for making a section 338 election has been extended many times so that taxpayers could postpone the election decision until all signficant regulations under section 338 were published, taxpayers contend that fairness requires that adjusted grossed- up basis may be allocated among new target’s assets in the manner permitted under the law for analogous cases.Taxpayers assert that business necessity compelled them to act in advance of the publication of all significant regulations. As a result, in deciding whether to proceed with taxable stock acquisitions, taxpayers were compelled to predict the basis allocation method that would be prescribed. In doing so, it is asserted that they justifiably relied upon authority applicable to transactions analogous to section 338 transactions.The Internal Revenue Service believes that the allocation method prescribed in the temporary regulations is a reasonable, proper, and correct allocation method. Nevertheless, due to the substantial period during which there were no regulations relating to the allocation of adjusted grossed-up basis, it has concluded that a transitional rule permitting the allocation of basis under rules which would govern the acquisition of a combination of assets for a lump sum is appropriate for qualified stock purchases that occurred before the regulations were published. Accordingly, this document adds a new § 1.338(b)-4T to the temporary regulations under section 338(b) to provide such a rule.If the purchase price for a business equals the aggregate fair market value of its assets, the residual method of allocation prescribed in § 1.338(b)-2T will result in the same allocation as an allocation under the transitional allocation election. If the purchaser

believes it paid a premium for the business, that is, an amount in excess of the aggregate fair market value of each of the underlying assets (including goodwill and going concern value), the purchaser may desire to use a proportionate allocation method which would provide for a “second-tier allocation,” i.e ., an allocation of the premium to the target's assets in proportion to their respective fair market values. For a description of the second-tier method of allocation, see S. Rep. 313, 99th Cong., 2d Sess. 253 (1986).The Internal Revenue Service believes that, as a factual proposition, the price paid for target stock will, in most cases, reflect the aggregate fair market value of all of the target’s assets, including assets in the nature of goodwill and going concern value. Therefore, the Internal Revenue Service believes that in most cases the allocation of basis under the transitional allocation election will produce the same results as allocation of basis under the residual method prescribed in § 1.338(b)-2T. For these reasons, the allocation of adjusted grossed-up basis under the transitional allocation election will be closely scrutinized by the Internal Revenue Service. Specifically, an allocation of basis to an asset in excess of its fair market value must be supported by facts and circumstances indicating that the purchase price for target stock exceeds the aggregate fair market value of all of the target’s assets. The taxpayer bears the burden of establishing the existence of such facts and circumstances.Operation of the New ProvisionThe new provision allows taxpayers to allocate adjusted grossed-up basis pursuant to the rules of Federal income tax law that apply to the purchase on the acquisition date of a combination of assets for a lump sum. For purposes of making an allocation under such method, the provisions of § 1.338(b)-2T, other than paragraphs (a) and (c)(2) of that section, do not apply. In order to use such method of allocation, the purchasing corporation must make a “transitional allocation election.” The election is made by filing a “ transitional allocation election statement” with the district director for the internal revenue district in which the purchasing corporation has its principal place of business. The statement also must be attached to the first return of new target. The transitional allocation election is irrevocable and can only be made for an original target the stock of which was acquired in a qualified stock purchase on or before January 29,1986, or which was acquired after that date but pursuant to a binding contract in effect

(or a tender offer outstanding) as of January 29,1986. The transitional allocation election applies to the original target and to all affected targets that were acquired on or before January 29, 1986.The allocation of adjustments to adjusted grossed-up basis resulting from events occurring after the close of new target’s First taxable year is also subject to the transitional allocation election. Thus, such adjustments are allocated among target’s acquisition date assets in the same manner as adjusted grossed-up basis is allocated under § 1.338(b)-4T and, except as otherwise provided in § 1.338(b)-4T(e}(3), the rules in § 1.338(b)-3T do not apply. In addition, if the aggregate deemed sale price (ADSP) for old target is calculated under the elective formula described in § 1.338-4T(h)(3), then the ADSP must be allocated among old target's assets pursuant to the method used to allocate adjusted grossed-up basis among new target’s assets pursuant to the transitional allocation election. Conforming amendments are made to § 1.338-4T to effect this result.This document also contains certain amendments to § 1.338-1T to provide additional guidance relating to the transitional allocation election.Amendments to § 1.338(h)(10)-lTThis document amends the regulations under section 338(h)(10) to conform the method of allocating MADSP among old target’s assets to the method of allocating adjusted grossed-up basis among new target’s assets. A similar amendment was made to § 1.338-4T(h) for the allocation of ADSP among old target’s assets by T.D. 8072, published in the Federal Register on January 29,1986 (51 FR 3583, republished on March 28, 1986 (51 FR 10617)). The amendment to § 1.338(h)(10)-lT does not apply to qualified stock purchases that occurred on or before July 1,1986.Miscellaneous AmendmentsThis document also contains miscellaneous amendments to §§ 1.338- 1T, 1.338-3T, 1.338-4T, and 1.338-5T. Prior to these amendments, the statement of section 338 election and other documents related to elections under section 338 generally were required to be filed with Service Centers. Beginning January 1,1987, many documents relating to elections made under section 338 are required to be filed with the District Director for the internal revenue district in which is located the principal place of business or the principal office or agency of the purchasing corporation. Documents filed



Federal Register / V ol. 51, No. 126 / Tuesday, July 1, 1986 / Rules and Regulations 23739on or after July 1,1986 and before January 1,1987 may be filed with either the District Director or with any other office permitted under the regulations. These changes are necessary in order to more effectively administer the provisions of section 338. An amendment is also made to the Example in § 1.338-4T(h)(3) Answ er 3 to clarify the method of allocating the aggregate deemed sale price under the elective formula under section 338(h)(ll).Regulatory Flexibility Act; Executive Order 12291; and Paperwork Reduction Act of 1980A general notice of proposed rulemaking is not required by 5 U.S.C.553 for temporary regulations. Accordingly, these temporary regulations do not constitute regulations subject to the Regulatory Flexibility Act (5 U.S.C. chapter 6). The Commissioner of Internal Revenue has determined that this temporary rule is not a major rule as defined in Executive Order 12291 and that a regulatory impact analysis therefore is not required. The collection of information contained in these regulations has been submitted to the Office of Management and Budget in accordance with the requirements of the Paperwork Reduction Act of 1980. These requirements have been approved by OMB (Control number 1545-0702).Drafting InformationThe principal author of these temporary regulations is Patricia Wendlandt of the Legislation and Regulations Division of the Office of Chief Counsel, Internal Revenue Service. However, personnel from other offices of the Internal Revenue Service and Treasury Department participated in developing the regulations, both on matters of substance and style.List of Subjects
26 CFR 1.301-1—1.383-3Income taxes, Corporations,Corporate distributions, Corporate adjustments, Reorganizations.
'26 CFR Part 602Reporting and recordkeeping requirements.Adoption of Amendments to the RegulationsAccordingly, Parts 1 and 602 of Title 26 of the Code of Federal Regulations : are amended as follows:

PART 1— INCOME TAX; TAXABLE 
YEARS BEGINNING AFTER 
DECEMBER 31,1953

Paragraph 1. The authority citation for Part 1 is amended by adding the following citation:Authority: 26 U.S.C. 7805; * * * §§ 1.338- 1T, 1.338-3T, 1.338-4T, 1.338-5T, 1.338(b)-2T, 1.338(b)-4T, and 1.338(h)(10)-lT also issued under 26 U.S.C. 338.
Par. 2, Section 1.338-1T is amended as follows:1. Paragraph (c) is revised to read as set forth below.2. The last sentence of paragraph(d) (3) is revised to read as set forth below.3. Paragraph (e)(l)(ii)(A) is revised to read as set forth below.4. The first sentence of paragraph(e) (l)(ii)(B) is revised to read as set forth below.5. The heading of paragraph (e)(2) is revised to read as set forth below.6. Paragraph (e)(2)(ii) is revised to read as set forth below.7. Paragraph (e)(2)(iii) is revised to read as set forth below.8. The first sentence of paragraph (e)(2)(iv) is amended by adding after the words “Service Center” the words “or District Director” .9. A  new subdivision (vi) is added to paragraph (e)(2). The new subdivision reads as set forth below.10. Paragraph (h)(2)(ii) is revised to read as set forth below.11. The second sentence in paragraph (j)(4)(ii) is amended by removing the words “with the Internal Revenue Service Center(s) with which” and by adding in their place the words “in the Form 8023 filing place(s) where” .12. Paragraph (k)(l) is revised to read as set forth below.13. A  new sentence is added at the end of paragraph (k)(2)(i) to read as set forth below.14. Paragraph (l)(3)(i) is amended by removing the words “with the appropriate Internal Revenue Service Center” and by adding in their place the words “in the appropriate Form 8023 filing place(s) (determined under paragraphs (c) and (d) of this section)” .

§ 1.338-1T Elections under section 338(g) 
of the Internal Revenue Code of 1954 
(temporary).* * * * *(c) Time and manner o f making 
election—(1) In general. The purchasing corporation makes an election under section 338(g) for the original target only by filing, not later than the 15th day of the 9th month beginning after the month in which the acquisition date occurs (or if later, July 15,1986), a statement of

section 338 election in the Form 8023 filing place. The Form 8023 filing place is:(1) For a statement of section 338 election that is filed before July 1,1986, the Internal Revenue Service Center with which the purchasing corporation files its annual income tax return.(ii) For a statement of section 338 election that is filed on or after January 1,1987, the District Director (Attention: Chief of Examination) for the internal revenue district in which the purchasing corporation’s income tax return would be filed if § 1.6091-2(b) applied f/.e., the internal revenue district in which is located the principal place of business or the principal office or agency of the corporation).(iii) For a statement of section 338 election that is filed on or after July 1, 1986 and before January 1,1987, either of the places described in subdivisions (i) and (ii) of this subparagraph (1).(2) Additional rules. If the statement of section 338 election for the original target will cause section 338(a) to apply to other corporations (“affected targets” ) by reason of section 338(f)(1), a separate statement of section 338 election need not be filed for those affected targets.See paragraph (e)(1) of this section for requirement to attach a schedule containing information relating to the original target and the affected targets. See paragraph (k)(7) of this section for a required notice to the domestic shareholders of foreign targets in certain cases. See also paragraph (k) of this section generally for other special rules applicable to certain foreign corporations and DISCs. For special rules applicable to certain statements of section 338 election filed on or after December 9,1985, and on or before July15,1986, see paragraph (m) of this section.(d) Statement o f section 338 election.* * *(3) Q ualified stock purchase made by 
several corporations in the aggregate.
* * * A  copy of this single statement of section 338 election must be filed within the time specified in paragraph (c) of this section in the Form 83 filing place (determined under paragraph (c) of this section) of each such member.(e) Schedule; attachments to target 
returns—(1) Schedule o f information 
relating to certain corporations and 
persons. * * *(ii) Corrective statements—(A) 
Transitional rule. If a statement of section 338 election filed on or before July 15,1986, does not include the schedule with all of the required data, the requirements of paragraph (e)(l)(i) of this section will be satisfied if, on or
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before July 15,1986, a corrective statement in the form of the schedule (containing all of the required data, and with a copy of the previously filed statement of section 338 election attached) is filed in the Form 8023 filing place(s) where a statement of section 338 election would be filed, under paragraphs (c) and (d) of this section, on the date the corrective statement is filed.(B) Regular exclusion election 
invalidated. If, subsequent to the making of a regular exclusion election, that exclusion election is invalidated by reason of an invalidation event described in § 1.338-5T(c)(2)fiii) and if, by reason of the invalidation event, a previously filed schedule under this subparagraph (1) incorrectly identifies certain corporations as excludible foreign target affiliates subject to a regular exclusion election, then the requirements of paragraph (e)(l)(i) of this section will be satisfied if, on or before the later of July 15,1986, or the 120th day after the date of the invalidation event, a corrective statement in the form of an amended schedule (along with a copy of the previously filed statement of section 338 election) is filed in the Form 8023 filing place(s) where a statement of section 338 election would be filed, under paragraphs (c) and (d) of this section, on the date the corrective statement is filed. * * *
*  *  *  *(2) Attachments to target returns; 
additional filings with certain Service 
Centers and D istrict Directors. * * *(ii) Corrective statements—(A) 
Transitional rule. If all of the required items (containing all of the information required to be included in those items) are not attached to a final return of old target or a first return of new target that is filed on or before July 15,1986, the requirements of paragraph (e)(2)(i) of this section will be satisfied if on or before that date a corrective statement consisting of all of the required items (containing all of the information required to be included in those items) is filed with the Internal Revenue Service Center(s) with which the returns to which the required items should have been attached were filed. A  corrective statement that is filed on or after January 1,1987, must be attached to an amended return. Prior to that date, however, attachment to an amended return is optional.(B) Special rule i f  regular exclusion 
election invalidated. If, under the circumstances described in paragraph (e)(l}(ii)(B) of this section (relating to invalidation of regular exclusion

election), a previously filed schedule under this paragraph (e)(2) incorrectly identifies certain corporations as excludible foreign target affiliates subject to a regular exclusion election, then the requirements of paragraph (e)(2)(i) of this section will be satisfied only if, on or before the 120th day after the date of the invalidation event, a corrective statement in the form of an amended schedule (containing the information and attachment required by paragraph (e)(l)(ii)(B) of this section) is filed with the Internal Revenue Service Center(s) with which the returns to which the previously filed schedule was attached were filed. A  corrective statement that is filed on or after January % 1987, must be attached to an amended return. Prior to that date, however, attachment to an amended return is optional.(iii) Additional filings with certain 
Service Centers and District Directors. On or before the day on which any return or corrective statement described in paragraph (e)(2) (i) or (ii) of this section is filed, the required items also must be filed in the Form 8023 filing place(s) where a statement of section 338 election would be filed, under paragraphs (c) and (d) of this section, on the date the return or corrective statement is filed. If a gain recognition election under section 338(b)(3) is made in connection with the statement of section 338 election (so that a copy of the gain recognition statement (“GRS”) under § 1.338-4T(j)(2) is a required item pursuant to paragraph (e)(2)(i)(A) of this section and the required items are filed with a Service Center under paragraph (c)(1) of this section, then, on or before the day specified in the preceding sentence, the required items also must be filed with each other Internal Revenue Service Center with which each affected P group member (determined as of the day of filing) files its annual income tax return. For the definition of “affected P group member,” see § 1.338-4T(j)(2) Answ er 5(ii)(A). The required items need not, however, be filed with a Service Center or District Director that already has received the identical required items.★  * * 4c *(vi) Transitional allocation election 
statements. A  copy of the transitional allocation election statement prescribed in § 1.338{b)-4T(c)(l) is required to be attached to the first return (or amended return) of the original target (and each affected target) as new target. A  copy of the supplemental transitional allocation election statement prescribed by § 1.338(b)-4T(c)(3) is required to be attached only to the first return of the

new target (or new targets) identified in that statement.(h) Waiver, certain additions to tax 
and times to act, etc. * * *(2) Elections or other actions required 
to be specified on a tim ely file d  
return. * * *(ii) New  target in purchasing group's 
consolidated return. If new target is includible for its first taxable year in a consolidated return filed by the purchasing group on or before the later of July 15,1986, or the last day for making the election under section 338, then any election or other action that must be specified in a timely filed return for new target’s first taxable year (but which is not specified in the consolidated return) will be considered timely if specified in an amended return filed on or before the later of July 15, 1986, or such last day, with the Internal Revenue Service Center with which the consolidated return was filed. Before January 1,1987, if the contents of the consolidated return itself are not affected by the election or other action, a separate statement may serve as a substitute for the amended return. Such separate statement must cite this provision and must include the name, address, and EIN of the parent corporation of the purchasing group. * * * * *(k) Special rules for foreign 
corporations or D ISCs—(1) Elections by 
certain foreign purchasing 
corporations—(i) In general. This subparagraph (1) applies to a statement of section 338 election (or any other election under section 338} that is filed by a foreign purchasing corporation that is not required under § 1.6012-2(g) (other than subparagraph (2)(i)(h)(2) thereof) to file a United States income tax return for its taxable year that includes the acquisition date.(ii) Place o f filing. An election to which this subparagraph (1) applies that is filed—(A) Before July 1,1986 must be filed with the Philadelphia Service Center, Philadelphia, Pennsylvania 19255.(B) On or after January 1,1987, must be filed with the District Director of the Foreign Operations District (Attention: Chief of Examination), 1325 K Street, NW., Washington, DC 20225.(C) On or after July 1,1986 and before January 1,1987, may be filed in either of the places described in (A) or (B) of this subdivision (ii).(iii) Special rule. Notwithstanding subdivision (ii) of this subparagraph (1), the items required (under paragraph (m) of this section and § 1.338(b)-4T(b)) to
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be filed by such a foreign purchasing corporation with the District Director shall be filed with the District Director of the Foreign O perations District (Attention: C h ie f o f Exam ination), 1325 K Street, N W ., W ashington, D C  20225.(2) Election not required until 
relevant—[\] General rule. * * * A  transitional allocation election statement under § 1.338(b)-4T for a qualifying foreign target must be filed on or before the last day that the qualifying purchasing corporation m ay file a statement o f section 338 election.
if ★  ★  ★  *Par. 3. Paragraph (b)(2) o f § 1.338-3T is revised to read as set forth below .
§ 1.338-3T Miscellaneous rules under 
section 224 of TEFRA (temporary).* * ★  * *(b) Certain acquisitions o f financial 
institutions. * * *(2) Manner o f electing out. A  purchasing corporation is considered to elect out only if the requirements of section 224(d)(3) o f T E F R A  are satisfied and the purchasing corporation files a statement o f election-out within 30 days after adoption o f the plan o f com plete liquidation o f the financial institution specified in section 224(d)(3)(C) (or by M ay 8,1984, if  later) in the Form 8023 filing place(s) where a statement of section 338 election would be filed, under § 1.338-lT  (c) and (d), on the date the statement o f election-out is filed.Par. 4. Section 1.338-4T is amended as follows:1. Paragraph (f)(6)(ii) Answ er 1 (i) is revised to read as set forth below.2. A  new sentence is added im mediately after the first sentence of paragraph (f)(6)(ii) Answ er 1 (iii)(A). The new sentence reads as set forth below .3. The first sentence o f paragraph(f)(6)(ii) Answ er 2 (ii) is revised to read as set forth below .4. The last sentence of paragraph(f)(6)(ii) Answ er 2 (iv) is amended by adding after the words “Service Center” the words “or District Director."5. The second sentence in paragraph (h)(2)(iii) is removed and two new sentences are added in its place. The new sentences read as set forth below.6. A  new sentence is added immediately after the third sentence of paragraph (h)(3) Answ er 2 (vi). The new sentence reads as set forth below .7. In the Exam ple in paragraph (h)(3) 
Answer 3—a. Subdivision (i) is amended by adding a new sentence immediately after the third sentence. The new sentence reads as set forth below.b. Tw o new sentences are added at the end of subdivision (ii). The new sentences read as set forth below .

c. Subdivision (iii) is amended by adding a new sentence at the end to read as set forth below.8. Paragraph (j)(2) Answ er 5 is amended by—a. Revising subdivision (i) to read as set forth below.b. Adding in the appropriate place a new subdivision (iii) to read as set forth below.
§ 1.338-41 Questions and answers 
relating to miscellaneous issues under 
section 338 (temporary).
* *  *  *  *(f) Application o f the asset 
consistency rule o f section 338 (e). * * *(6) Carryover basis election exception 
under section 338(e)(2)(D) and (i). * * *(ii) Procedure for making protective 
carryover election and affirm ative 
action carryover election.

Question 1: * * *
Answ er 1: (i) Filing procedure. The protective carryover election is made in the form of a statement of protective carryover election (“protective carryover election statement”) filed within the period during which an express election may be made for T. A protective carryover election statement that is filed before July 1,1986 must be filed with each Internal Revenue Service Center with which a corporation required to join in making the protective carryover election files its annual income tax return. A  protective carryover election statement that is filed on or after January 1,1987, must be filed with the District Director (Attention: Chief of Examination) for each internal revenue district in which a corporation required to join in making the protective carryover election would file its income tax return if § 1.6091-2 (b) applied. A  protective carryover election statement that is filed on or after July 1,1986 and before January 1,1987, may be filed in either of the places described in the preceding two sentences. For place to file in certain cases if the purchasing corporation is a foreign corporation, see § 1.338-lT (k)(l).

★  *  * * *(iii) Contents o f protective carryover 
election statement—(A) General rule.* * * A  protective carryover election statement that is filed on or after July 31, 1986 also must identify the purchaser(s) ofT . * * *
* * , * * *

Answ er 2: * * *(ii) Filing procedure. The supplemental statement is filed in the place(s) where a protective carryover election statement would be filed, under 
Answ er 1 (i) of this paragraph (f)(6)(ii).

on the date the supplemental statement is filed. * * *
it it it it . it(h) Determination o f section 338(a)(1) 
deemed sale price. * * *(2) Definitions. * * *(iii) Allocable A D SP  amount. * * * Except as provided in section 7701(g) (relating to fair market value in the case of nonrecourse indebtedness), and unless a transitional allocation election under § 1.338 (b)-4T is made, the ADSP is allocated among T assets for this purpose in accordance with the rules in § 1.338 (b)-2T (without regard to § 1.338(b)-2T (c) (2)). If a transitional allocation election under § 1.338 (b)-4T is made, the ADSP is allocated among T assets for this purpose in accordance with the rules in § 1.338 (b)-4T (e). * * ** * ' * * *(3) Determination o f ADSP.* * * ★  ★

Answ er 2. * * *(vi) Sample elective A D SP  formula.* * * In Examples (1) through (9) of this subdivision (vi) it is assumed that a transitional allocation election under§ 1.338 (b)-4T is not made. * * *
* * it it it

Answ er 3: * * *
Exam ple: (1) * * * The fair market value of T l ’s asset is $30,000. * * *(ii) * * * Since the ADSP for T ($189,422.71) does not exceed the sum of the fair market values of all of T’s assets ($215,000), and those assets are all Class III assets, its entire ADSP is allocated to those assets in proportion to their fair market values. See § 1.338(b)—2T(c)(l) (relating to fair market value limitation).(iii) * * * Since the ADSP for T l ($29,651) does not exceed the fair market value of T l ’s only asset ($30,000), its entire ADSP is allocated to that asset.* * ★  ★  ★(j) Determination o f basis o f target 

assets after section 338 election. * * *(2) Determination o f adjusted grossed- 
up basis.
it it it it it

Answ er 5: (i) Attachment to statement 
o f section 338 election. The gain recognition election is made in the form of a gain recognition statement (“GRS”) that is attached to a timely filed statement of section 338 election (Form 8023) for T. In order for the gain recognition election to be valid, the statement of section 338 election (with the GRS attached) must be filed within the time specified in § 1.338-lT(c) in the Form 8023 filing place(s) designated in § 1.338-lT (c) and (d). The gain recognition election is irrevocable. For certain additional filing requirements if
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Answ er 5—(A) If the statement of section 338 election with the GRS attachment is filed with a Service Center under§ 1.338-1T (c)(1), then the gain recognition election will not be valid unless copies of the GRS are also filed with each other Service Center with which each affected P group members (as defined in this Answ er 5 (ii)(A)) files its annual income tax return.(B) If a statement of section 338 election is filed on or before July 15,1986, without the GRS attachment, the P group may make a valid gain recognition election by filing the GRS (with a copy of the previously filed statement of section 338 election attached) on or before that day at the place(s) specified in subdivision (i) of this Answ er 5 and, if applicable, subdivision (A) of this subdivision (iii).
* * * * *Par. 5. Section 1.338-5T is amended as follows:1. Paragraph (c)(2)(v)(C) is revised to read as set forth below.2. Paragraph (j)(8)(ii) is revised to read as set forth below.
§ 1.338-5T International aspects of 
section 338 (temporary) 
* * * * *(e)Application o f section 338 to 
corporations and stock described in 
section 338 (h)(6)(B).* * *(2) Elective exclusion o f foreign 
corporations from target affiliate 
status. * * *(v) Procedure for making regular 
exclusion election. * * *(C) Transitional rule. If a regular exclusion election is not made in an express election filed on or before* July15,1986, a regular exclusion election nonetheless may be made if, on or before July 15,1986, a copy of the previously filed express election (generally Form 8023), with a copy of the regular exclusion statement attached, is filed in the Form 8023 filing placets) where a statement of section 338 election would be filed, under § 1.338-1T (e) and (d), on the date of the regular exclusion election is made. * * * * *( j) Transitional rules for corporations 
and stock described in section 
338(h)(6)(B).* * *(8) Transitional section 338(h)(6)(B) 
election procedures. * * *(ii) Special procedure i f  express 
election file d  on or before Ju ly  15,1986.

If a transitional section 338(h)(6)(B) statement is not attached to an express election filed on or before July 15,1986, a transitional eelection(s) nonetheless may be made if, on or before that date, a copy of the previously filed express election, with a copy of the transitional section 338(h)(6)(B) statement attached, is filed in the Form 8023 filing place(s) where a statement of section 338 election wold be filed, under § 1.338-lT(c) and (d), on the date the transitional election is made.* * * * *Par. 6. Section 1.338 (b)-2T is amended by adding a new paragraph (a) (3). The new provision reads as follows:
§ 1.338 (b )-2 T  Allocation of adjusted 
grossed-up basis among target assets 
(temporary).(a) Introduction. * * *(3) Transitional allocation election. For elective rules relating to the election of adjusted grossed-up basis for a qualified^ stock purchase for which the acquisition date is on or before January29,1986, see § 1.338 (b)-4T.
* * * * *Par. 7. A  new § 1.338 (b)-4T is added immediately after § 1.338 (b)-3T to read as follows:
§ 1.338 (b )-4 T Transitional allocation 
election under section 338 (temporary).(a) In  general—(1) Scope. This section provides a transitional allocation election relating to the allocation of adjusted grossed-up basis under section 338(b)(5) and § 1.338 (b)-2T. For consequences of a transitional allocation election, see generally paragraph (e) of this section.(2) Eligibility to make a transitional 
allocation election. A  transitional allocation election may only be made for an original target (and applies to any affected target described in paragraph (e)(1) of this section) for which the acquisition date is—(i) On or after September 1,1982, and on or before January 29,1986, or(ii) After January 29,1986, but pursuant to a contract of sale,, or an offer to purchase, that is binding on the purchasing corporation on that date and at all times thereafter.(3) Nomenclature and definitions. The nomenclature set out in § 1338-4T(b)(l) also applies to this section. The definitions in § 1.338(b)-3T(b)(2) also apply to this section.(b) Time and manner o f making 
election—(1) In general. P makes a transitional allocation election for an original target by filing a transitional allocation election statement prescribed by paragraph (C)(1) of this section with the District Director (Attention: Chief of

Examination!) for the internal1 revenue district in which the purchasing corporation’» income tax return would be filed if § 1.6091-2(b) applied. If two or more corporations that are members of an affiliated group make a qualified stock purchase in the aggregate (see § 1.338-lT(d)f3)J, then a copy of the transitional allocation election statement prescribed by paragraph (c)(1) of this section must be filed with the District Director (Attention: Chief of Examination) in such internal revenue district for each purchasing corporation. The transitional allocation election statement must be filed on or before the later of (i) the due date, including extensions of time, for filing the first return of the original target as new target or (ii) November 3,1986. The special rules in § 1.338-lT(k) (1) and (2) apply to making the transitional allocation election for foreign corporations.(2) Additional filing requirements. Pursuant to §, 1.338-lT(e)(2)(vi), a copy of the transitional allocation election statement also must be attached to the first return (or amended return) of the original target (and each affected target) as new target. Pursuant to § 1.338- lT(e)(,2)(vi), a supplemental transitional allocation election statement prescribed by paragraph (c)(3) of this section must be attached to the first return (or amended return) as new target of each affected target identified in that statement.(c) Contents o f transitional allocation 
election statement.—(1) In general. The transitional allocation election statement must:(i) Be identified prominently as a “Transitional Allocation Election Statement Under § 1.338(b)-4T” .(ii) Contain the name, address,, and employer identification number of the purchasing corporation(s) and the original target.(iii) Indicate the date on which an express election was made for the original target.(iv) State the date on which the first return (and, if applicable, the amended return) of the original target (and of each affected target) as a new target was filed. (If the first return of a target has not been filed, state the due date, including extensions of time, for filing such return or, if appropriate, indicate that new target is a foreign corporation that is not required to file a United States income tax return for its first taxable year as new target.)(v) Have attached to it a photocopy of any extension, consent, or other document previously entered into or filed which extended the statute of



23743Federal Register / V o l. 51, No. 126 / Tuesday, July 1, 1986 / Rules and Regulations
limitations on assessment for the first taxable year of the original target (or any affected target) as new target.(vi) With respect to the original target and with respect to each affected target, state that (A) “New target’s adjusted grossed-up basis [exceeds by $[insert amount of the excess]] [does not exceed] the sum of the fair market values of its assets, including goodwill and going concern value, at the beginning of the day after the acquisition date” or (B) "It has not yet been determined whether new target’s adjusted grossed-up basis exceeds the sum of the fair market values of its assets, including goodwill and going concern value, at the beginning of the day after the acquisition date and therefore P will file a supplemental transitional alllocation election statement as required by § 1.338(b)- 4T(c)(3}”.(vii) With respect to the original target and with respect to each affected target (A) list (for each of asset classes I, II, III, and IV) (1) the aggregate fair market value of the assets in the class and (2) the aggregate amount of adjusted grossed-up basis allocated to the assets in the class or (B) state “The information required under § 1.338(B)- 4T(c)(2)(vii)(A) has not yet been determined and therefore P will file a supplemental transitional allocation election statement as required by§ 1.338(b)—4X(c)(3}’*.(viii) Be signed (in the manner prescribed in §1.338-IT(d)(l)(vi)) by a person authorized to act on behalf of the purchasing corporation.(2) Special rules—(i) Time o f 
determination. The information required by paragraph (c)(1) (vi)(A) and (vii)(A) of this section must be determined no later than the date on which the first return (or amended return) of the particular new target as new target is filed.(ii) References to more than one 
target. The statements required under paragraph (c)(1) (vi) and (vii) of this section may, in appropriate cases, be modified to apply to more than one target if the particular targets to which the statement applies are clearly and unambiguously identified.(3) Supplemental statements—(i) In 
general. If the information required under paragraph (c)(1) (vi)(A) and (vii)(A) of this section for any target has not been determined as of the date the transitional allocation election statement is filed, P is required to file (at the place prescribed in paragraph (b) of this section) a supplemental transitional allocation election statement no later than the date the first return of that

target as a new target is filed. The supplemental transitional allocation election statement must:(A) Be identified prominently as a “Supplemental Transitional Allocation Election Statement Under § 1.338(b)-4T for [insert name of target or targets for which the statement is being filed]” .(B) Contain the information required under paragraph (c)(1) (vi)(A) and (vii)(A) of this section.(C) Have attached to it a copy of the transitional allocation election statement that was filed for the original target.(D) State the dates on which all previously filed supplemental transitional allocation election statements were filed.(E) Be Bigned (in the manner prescribed in § 1.338—lT(d)(l) (vi)) by a person authorized to act on behalf of the purchasing corporation.(ii) Failure to tim ely file  a valid  
supplemental statement. If a supplemental transitional allocation election statement is required to be filed, then the transitional allocation election is not effective unless the purchasing corporation timely files a valid supplemental statement. A  supplemental transitional allocation election statement that does not contain the information required under paragraph (c)(l)(vi)(A) and (vii)(A) of this section is invalid. The District Director or his delegate may, at any time in connection with the examination of any Federal income tax return that would be affected by a transitional allocation election, waive the requirement of filing a valid supplemental statement.(d) Irrevocability. A  transitional allocation election under this section, once made, is irrevocable.(e) Certain consequences o f 
transitional allocation election—(1) 
Consistency rule. A  transitional allocation election for an original target shall apply to each affected target that would be eligible under paragraph (a)(2) of this section to make a transitional allocation election if it were an original target. Thus, if a transitional allocation election is made, then neither the original target nor any affected target may rely upon § 1.338(b)-2T(b) for the purpose of allocating adjusted grossed- up basis. For rules relating to the exclusion of a transitional target affiliate, see§ 1.338-5T(j) (relating to international aspects of section 338).(2) Allocation o f adjusted grossed-up 
basis. A  corporation to which a transitional allocation election applies shall allocate adjusted grossed-up basis pursuant to the rules of Federal income

tax law that apply to the purchase on the acquisition date of a combination of assets for a lump sum. The following table sets forth the subunits of § 1.338(b)-2T and indicates whether each is applicable or inapplicable if a transitional allocation election is made.
Subunit of sec. 

1.338(b)-2T Applicable Inapplicable

(a)....„................. X..... !......................
X
X

X
X

(b)..... ...............
(c)(1) .................
(c)(2)..... »..... x .................................................
(c)(3)....
(d).....................(3) Allocation o f subsequent 
adjustments to adjusted grossed-up 
basis. If adjusted grossed-up basis is allocated under paragraph (e)(2) of this section and adjusted grossed-up basis is redetermined to take into account adjustment events that occur after the close of new target’s first taxable year, the amount of the increase (or decrease), determined under § 1.338(b)-3T(c)(3), shall be allocated among target’s acquisition date assets pursuant to the method used to allocate adjusted grossed-up basis. The following table sets forth the subunits of § 1.338(b)-3T and indicates whether each is applicable or inapplicable if a transitional allocation election is made.
Subunit of sec. 

1.338(b)-3T Applicable Inapplicable

(¿à)................... . x ......... ............-

X

X

X
X

(b)..... x .....».........................
X ...............................

(d)(1)..,*.............. .
(d)(2).... X .................. .......... .
(e)(1)...................
(c)(2)................ . X ...... ........................
(f) ....

(h)............... ....... X 1............................
(j)................... . X 2.........................

1 Paragraph (h) Is applicable except to the extent it incor
porates other provisions Of §§ 1.338(b)-2T and 1.338(b)-3T 
that are inapplicable when a transitional allocation election is 
made.

2 The examples in paragraph (j) apply only to the extent 
that they illustrate provisions of § 1.338(b)-3T that are appli
cable with a transitional allocation election is made..(4) Careful scrutiny o f allocation. The transitional allocation election statement identifies taxpayers that allocate to any asset an amount of adjusted grossed-up basis that exceeds the asset’s fair market value. The Internal Revenue Service will subject such allocations to careful scrutiny.(5) Coordination with allocation o f 
AD SP. If the elective formula under section 338(h)(ll) is used to determine the aggregate deemed sale price for old target’s assets, the allocable ADSP amount (as defined in § 1.338- 4T(h)(2)(iii)) for each asset must be determined pursuant to the method used
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to allocate adjusted grossed-up basis among the assets of new target. A dditional rules for determining the allocable A D S P  amount if a transitional allocation election is made are contained in § 1.338-4T(h) (2) and (3).Par. 8. Section 1.338(h)(10)-lT is am ended as follows:1. Paragraph (f)(2)(ii) is revised to read as set forth below .2. Exam ple (2) in paragraph (g) is am ended by—a. Rem oving, from subdivision (iii), the words “ paragraph (f)(2)(ii)” and by adding in their place the words “ paragraph (f](2Kii)(A)” .b. A dding at the end a new subdivision (iv) to read as set forth below .3. Exam ple (7) in paragraph (g) is am ended by—a. Rem oving, from subdivision (ii)(B), the words “ paragraph (f)(2)(ii)” and by adding in their place the words “ paragraph (f)(2)(ii)(A)” .b. A dding at the end a new subdivision (ix] to read as set forth below .
§ 1.338(h)( 10 )-IT  Elective recognition by 
selling consolidated group of deemed sale 
gain or loss on target’s assets (temporary). 
*• * * * *(f) Deemed sale price. * * *(2) Elective M AD SP formula. * * *(ii) Then determining the deemed selling price by allocating M A D S P  among the assets o f old T  as follows:(A) If the acquisition date is on or before July 1,1986, or after that date but pursuant to a contract o f sale that is binding on both the purchaser and the seller as o f that date, the allocation to each asset shall be made in proportion to its relative fair market value.(B) If the allocation under paragraph (f)(2)(ii)(A) o f this section is not permitted, the allocation to each asset shall be made in accordance with the rules in § 1.338(b)-2T (without regard to § 1.338(b)-2T(c)(2)]. * * * * *(g) Exam ples.* * *Example (2).* * *(iv) This example illustrates allocation of MADSP pursuant to the method described in paragraph (f)(2)(ii)(A) of this section. In this example, the same result also obtains using the method described in paragraph (f)(2)(ii)(B) because T has only Class III assets and MADSP does not exceed the sum of the fair market values of T’s assets.Example (7).* * *(ix) This example illustrates allocation of MADSP pursuant to the method described in paragraph (f)(2)(ii)(A) of this section. In this example, the same result also obtains using the method described in paragraph (f)(2)(ii)(B) because T has only Class III

assets and MADSP does not exceed the sum of the fair market values of T’s assets. * * * * *
PART 602— OMB CONTROL NUMBERS 
UNDER THE PAPERWORK 
REDUCTION ACTPar. 9. The authority for Part 602 continues to read as follows:Authority: 26 U.S.C. 7805.
§602.101 (Amended)Par. 10. Section 602.1,01(c) is amended by inserting in the appropriate place in the table “ § 1.338(b)-4T . . .1545-0702".There is a need for immediate guidance with respect to the provisions contained in this Treasury decision. For this reason, it is found impracticable to issue this Treasury decision with notice and public procedure under subsection (b) of section 553 of Title 5 of the United States Code or subject to the effective date limitation of subsection (d) of that section.James I. Owens,
Acting Commissioner o f Internal Revenue.Approved: June 26,1986.J. Roger Mentz,
Assistant Secretary of the Treasury.[FR Doc. 86-14839 Filed 6-27-86:10:10 am] 
BILLING CODE 4830-01-M

NATIONAL LABOR RELATIONS 
BOARD

29 CFR Part 102

Procedural Rules; Amendments

AGENCY: National Labor Relations Board.
ACTION: Final rules.
s u m m a r y : The Board is revising its rules regarding the time period in which parties must respond to Board action. The rules’ present provision of adding 3 additional days when service is by mail is eliminated, and the Board’s practice of accepting as timely filed papers that are deposited in the mails on the day before the filing date is included in the rules. With the exception of certain filing periods governed by statute, virtually all the periods for filing papers with the Board have been expanded to provide for additional time for filing, because the 3-day period when service is by mail has been eliminated. The new time periods for responding to Board action have been established as 7 days, or some multiple of that period, from the date of Board action, thereby avoiding the occurrence of any filing date on a Saturday or Sunday.
EFFECTIVE DATE: September 29,1986.

FOR FURTHER INFORMATION CONTACT: Joseph E. Moore, Acting Executive Secretary, 1717 Pennsylvania Avenue, NW., Room 701, Washington, DC 20570, Telephone: (202) 254-9430. 
SUPPLEMENTARY INFORMATION: Pursuant to its authority under section 6 of the National Labor Relations Act, as amended (29 U.S.C. 156), the Board is substantially revising its rules regarding the time for responding to Board action. In Peabody Coal Co. v. NLRB, 709 F.2d 567 (9th Cir. 1983), and K essler Institute 
for Rehabilitation v. NLRB, 669 F.2d 138 (3d Cir. 1982), the courts disagreed with the Board’s calculation of time periods when service of the Board document initiating the response period was by mail; the courts held that the last day of the period prescribed in the rules must be determined before adding 3 additional days for mail service. The Board’s practice was to add the 3 days to the prescribed period first. The courts found that their methodology was consistent with the Federal Rules of Civil Procedure, and because of the courts’ analogy to those Rules the Board acquiesced in the courts’ decision and the Executive Secretary’s Office has followed the courts’ interpretation.In order to avoid confusion over the calculation of time periods for filing, however, the Board is eliminating entirely from § 102.114 the provision that 3 additional days be added for a prescribed action when the service commencing the period is by mail. Each period for responding to Board action under the rules, including the filing of documents with the Board, is extended to that multiple of 7 days which will provide a period longer than the sum of the presently specified time plus the 3 days for mail service. For example, the 20 days allowed for filing exceptions with the Board, plus the 3 additional days allowed for service of the judge’s decision by mail, equals 23 days. However, because the rules utilize a multiple of 7 days, the new time period is 28 days.The Board’s revisions of the rules in this manner should clarify and simplify the calculation of filing periods. Because the Board serves documents only on working days, the change to 7-day multiples for the filing periods would eliminate the possibility of the filing period ending on other than a working day except when, infrequently, that last day is a holiday. Only those holidays falling on a weekday would serve to extend the filing period and then only to the next working day. For example, if a judge’s decision in an unfair labor practice proceeding is issued on a Friday, exceptions would be due four



Federal Register / V ol. 51, No. 126 / Tuesday, July 1, 1986 / Rules and Regulations 23745Fridays later unless that final Friday were a holiday, in which case the due date would be the following Monday.These revisions to the rules affect nearly every rule containing time periods with the exception of those time periods that are statutory—Equal Access to Justice Act applications (§ 102.148(a)) and petitions to revoke subpoenas (§§ 102.31(b) and 102.66(c)). With the change in filing periods, the provision in the present § 102.114(a), which is renumbered as § 102.111(a), that Saturdays, Sundays, and holidays are not included when the period is less than 7 days is now of relevance primarily to petitions to revoke subpoenas.In each instance where the rules have been changed, the time periods have been increased, not decreased. Thus, the elimination of the 3-day "mailing period” does not shorten the time periods in which parties presently file with the Board. The only exceptions to this are those situations where the rules presently provide 10 days for filing if there is personal service on the Board instead of mail service; the reference to the 10-day period has been deleted, and there is now only a 7-day period for filing without regard to the manner of sevice. See §§ 102.67(e), 102.69(c), 102.69(e), and 102.69(f).The following sections of the Board’s rules are affected by the amendments to provide for filing with the Board in 7 days of multiples of 7 days: Sections 102.19(a); 102.19(c); 102.20; 102.27; 102.46(a); 102.46(d); 102.46(e); 102.46(f); 102.48(d); 102.54(a); 102.65(e); 102.67(b); 102.67(e); 102.67(g); 102.69(a); 102.69(c); 102.69(e); 102.69(f); 102.71(c); 102.81(a); 102.81(c); 102.101; 102.108; 102.150(a); 102.150(d); and 102.150(e).In eliminating the 3 additional days for mail service, the Board clarifies the issue of what constitutes "filing” with the Board. In NLRB  v. Washington Star 
Co., 732 F.2d 974 (D.C. Cir. 1984), the court found that the Board’s practice with regard to receipt of documents was unclear and ruled that the Board should have accepted material that was placed in the mail and postmarked on the date of filing. In an effort to clarify the Board’s practice regarding the date of filing, the Board has added a provision to present § 102.114(b), which is renumbered as § 102.111(b), to specifically define what constitutes filing. The rule is revised to provide that actual receipt by the Board of documents on, or before, the filing date constitutes filing; deposit in the mails, evidenced by a postmark, on the day preceding the filing date, or before, constitutes filing. This addition to the rules represents a continuation of past

agency practice. The incorporation of Board practice into the rules should avoid the confusion that the court perceived in the Washington Star case.Section 102.111(b) specifies five exceptions to the general filing obligation when actual receipt by the Board is required. Documents that must actually be received on the filing date include: unfair labor practice charges; applications for awards of fees and expenses under the Equal Access to Justice Act; petitions to revoke subpoenas; objections to elections; and election petitions. The first three situations involve statutory time limits that the Board may not extend. The need for prompt resolution of representation issues requires the inclusion of the last two situations.The requirement that the Board must actually receive election objections on the last day allowed for filing represents a change in the Board’s present practice. In Rio de Oro Uranium, 119 NLRB 153 (1957), the Board established its practice of treating as timely filed objections received after the due date where the objecting party “took every precaution necessary to assure compliance with the Board’s Rules.” Under current practice, the Board would treat as timely filed objections received after the due date if they were mailed on the day preceding the filing date. The specific exception in § 102.111(b) to the general practice of accepting as timely filed documents postmarked on the day before the due date includes election objections and, thus, the effect of this rule is to overrule 
Rio de Oro Uranium by requiring actual receipt on the filing date.Section 102,69 presently provides that a tally of ballots be furnished to the parties in an election. Under Board case law, "furnished” is not the equivalent of “service” {Jacksonville Journal Co., 117 NLRB 360 (1957); F. W. Woolworth Co., 214 NLRB 805 (1974)}, and agency practice has been to serve a tally of ballots by mail when a party is not represented at an election. A  party may gain an unwarranted advantage under the present provision by staying away from the election, thereby gaining the 3 days additional time for service by mail to file objections, even though an observer is present at the election. Section 102.69(a) is now revised to provide that the 7-day period begins to run from the time when tally of ballots is prepared and "made availabale.”Sectioris 102.111,102.112,102.113, and 102.114 are renumbered an reorganized, in addition to being revised. Section 102.114(a) and (b) is renumbered as § 102.111(a) and (b). Section 102.113(a) is renumbered as § 102.112. Section 102.111(a) and (b) is renumbered as

§ 102.113(a) and (b), and § 102.111(c) is deleted. Section 102.112 is renumbered as § 102.114(a). Section 102.113(b) is renumbered as § 102.114(b). Cross references to these rules have been revised in §§ 102.46(a), 102.100,102.101, 102.107,102.108,102.112, and 102.114(b) to reflect the renumbering.Sections 102.15 and 102.52, which govern the time for setting a hearing date in unfair labor practice cases and backpay proceedings, respectively, provide for the scheduling of hearings more quickly than responses to Board action are required under the revised time provisions. Thus, § 102.15 is revised to provide for the scheduling of a hearing not less than 14 days after service of the complaint, and § 102.52 is revised to provide for the scheduling of a hearing not less than 21 days after issuance of a backpay specification.
List o f Subjects in 29 C F R  Part 102Administrative practice and procedure, labor mangement relations.Accordingly, 29 CFR Part 102 is amended to read as follows:
PART 102— RULES AND 
REGULATIONS, SERIES 8, AS 
AMENDED1. The authority citation for 29 CFR Part 102 is revised to read as follows:Authority: Section 6, National Labor Relations Act, as amended (29 U.S.C. 151, 156). Section 102.117(c) also issued under section 552(a)(4)(A) of the Freedom of Information Act, as amended (5 U.S.C. 552(a)(4)(A)). Sections 102.143(c), 102.144(a) and 102.147(b) also issued under section 504(c)(1) of the Equal Access to Justice Act, as amended (5 U.S.C. 504(c)(1)).2. Section 102.15 is revised to read as follows:
§ 102.15 When and by whom issued; 
contents; service.After a charge has been filed, if it appears to the regional director that formal proceedings in respect thereto should be instituted, he shall issue and cause to be served on all other parties a formal complaint in the name of the Board stating the unfair labor practices and containing a notice of hearing before an administrative law judge at a place therein fixed and at a time not less than 14 days after the service of the complaint. The complaint shall contain:(a) A  clear and concise statement of the facts upon which assertion of jurisdiction by the Board is predicated, and(b) A  clear and concise description of the acts which are claimed to constitute unfair labor practices, where known, the approximate dates and places of such
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acts and the names of respondent’s agents or other representatives by whom committed.3. Section 102.19 is amended by revising paragraphs (a) and (c) to read as follows:
§102.19 Appeal to the general counsel 
from refusal to issue or reissue.(a) If, after the charge has been filed, the regional director declines to issue a complaint or, having withdrawn a complaint pursuant to § 102.18, refuses to reissue it, the regional director shall so advise the parties in writing, accompanied by a simple statement of the procedural or other grounds for his action. The person making the charge may obtain a review of such action by filing an appeal with the general counsel in Washington, D.C., and filing a copy of the appeal with the regional director, within 14 days from the service of the notice of such refusal to issue or reissue by the regional director, except as a shorter period is provided by § 102.81. If an appeal is taken the person doing so should notify all other parties of his action, but any failure to give such notice shall not affect the validity of the appeal. The appeal shall contain a complete statement setting forth the facts and reasons upon which it is based. A request for an extension of time to file an appeal shall be in writing and be received by the general counsel, and a copy of such request filed with the regional director, prio.r to the expiration of the filing period. Copies of the acknowledgment of the filing of an appeal and of any ruling on a request for an extension of time for the filing of an appeal shall be served on all parties. Consideration of an appeal untimely filed is within the discretion of the general counsel upon good cause shown. * * * * *(c) The general counsel may sustain the regional director’s refusal to issue or reissue a complaint, stating the grounds of his affirmance, or may direct the regional director to take further action; the general counsel’s decision shall be served on all the parties. A  motion for reconsideration of the decision must be filed within 14 days of service of the decision, except as hereinafter provided, and shall state with particularity the error requiring reconsideration. A motion for reconsideration based upon newly discovered evidence which has become available only since the decision on appeal shall be filed promptly on discovery of such evidence. Motions for reconsideration of a decision previously reconsidered will not be entertained, except in unusual situations where the moving party can establish that new evidence has been

discovered which could not have been discovered by diligent inquiry prior to the first reconsideration.4. Section 102.20 is revised to read as follows:
§ 102.20 Answer to complaint; time for 
filing; contents; allegations not denied 
deemed admitted.The respondent shall, within 14 days from the service of the complaint, file an answer thereto. The respondent shall specifically admit, deny, or explain each of the facts alleged in the complaint, unless the respondent is without knowledge, in which case the respondent shall so state, such statement operating as a denial. All allegations in the complaint, if no answer is filed, or any allegation in the complaint not specifically denied or explained in an answer filed, unless the respondent shall state in the answer that he is without knowledge, shall be deemed to be admitted to be true and shall be so found by the Board, unless good cause to the contrary is shown.5. Section 102.27 is revised to read as follows:
§ 102.27 Review of granting of motion to 
dismiss entire complaint; reopening of the 
record.If any motion in the nature of a motion to dismiss the complaint in its entirety is granted by the administrative law judge before filing his decision, any party may obtain a review of such action by filing a request therefor with the Board in Washington, D.C., stating the grounds for review, and immediately on such filing shall serve a copy thereof on the regional director and on the other parties. Unless such request for review is filed within 28 days from the date of the order of dismissal, the case shall be closed.6. Section 102.46 is amended by revising paragraphs (a), (d)(1), (e), and (f)(1) to read as follows:
§ 102.46 Exceptions, cross-exceptions, 
briefs, answering briefs; time for filing; 
where to file; service on the parties; 
extension of time; effect of failure to 
include matter in exceptions; oral 
arguments.(a) Within 28 days, or within such further period as the Board may allow, from the date of the service of the order transferring the case to the Board, pursuant to § 102.45, any party may (in accordance with section 10(c) of the act and §§ 102.111 and 102.112 of these rules) file with the Board in Washington, D.C., exceptions to the administrative law judge’s decision or to any other part of the record or proceedings (including rulings upon all motions or objections), together with a brief in support of the

exceptions. Any party may, within the same period, file a brief in support of the administrative law judge’s decision. The filing of such exceptions and briefs is subject to the provisions of paragraph (j) of this section. Requests for extensions of time to file exceptions or briefs shall be in writing and copies thereof shall be served promptly on the other parties. Such requests must be received by the Board 3 days prior to the due date.
*  *  *  *  *(d) (1) Within 14 days, or such further period as the Board may allow, from the last date on which exceptions and any supporting brief may be filed, a party opposing the exceptions may file an answering brief to the exceptions, in accordance with the provisions of paragraph (j) of this section.
*  *  *  *(e) Any party who has not previously filed exceptions may, within 14 days, or such further period as the Board may allow, from the last date on which exceptions and any supporting brief may be filed, file cross-exceptions to any portion of the administrative law judge’s decision, together with a supporting brief, in accordance with the provisions of paragraphs (b) and (j) of this section.(f) (1) Within 14 days, or such further period as the Board may allow, from the last date on which cross-exceptions and any supporting brief may be filed, any other party may file an answering brief to such cross-exceptions in accordance with the provisions of paragraphs (c) and (j) of this section. Such answering brief shall be limited to the questions raised in the cross-exceptions. * * * * *7. Section 102.48 is amended by revising paragraph (d) to read as follows:
§ 102.48 Action of the Board upon 
expiration of time to file exceptions to the 
administrative law judge’s decision; 
decisions by the Board; extraordinary 
postdecisional motions. 
* * * * *(d)(1) A  party to a proceeding before the Board may, because of extraordinary circumstances, move for reconsideration, rehearing, or reopening of the record after the Board decision or order. A  motion for reconsideration shall state with particularity the material error claimed and with respect to any finding of material fact shall specify the page of the record relied on. A  motion for rehearing shall specify the error alleged to require a hearing de 
novo and the prejudice to the movant alleged to result from such error. A motion to reopen the record shall state



Federal Register / V ol. 51, No. 126 f  Tuesday, July 1, 1986 / Rules and Regulations 23747briefly the additional evidence sought to be adduced, why it was not presented previously, and that, if adduced and credited, it would require a different result. Only newly discovered evidence, evidence which has become available only since the close of the hearing, or evidence which the Board believes should have been taken at the hearing will be taken at any further hearing.(2) Any motion pursuant to this subsection shall be filed within 28 days, or such further period as the Board may allow, after the service of the Board’s decision or order, except that a motion for leave to adduce additional evidence shall be filed promptly on discovery of such evidence. Any request for an extension of time must be received by the Board 3 days prior to the due date and copies thereof shall be served promptly on the other parties.(3) The filing and pendency of a motion under this provision shall not operate to stay the effectiveness of the action of the Board unless so ordered. A  motion for reconsideration or for rehearing need not be filed to exhaust administrative remedies.8. Section 102.52 is revised as follows:
§ 102.52 Initiation of proceedings; 
issuance of backpay specification; issuance 
of notice of hearing without backpay 
specification.After the entry of a Board order directing the payment of backpay or the entry of a court enforcing such a Board order, if it appears to the regional director that a controversy exists between the Board and a respondent concerning the amount of backpay due which cannot be resolved without a formal proceeding, the regional director may issue and serve on all parties a backpay specification in the name of the Board. The specification shall contain or be accompanied by a notice of hearing before an administrative law judge at a place therein fixed and at a time not less than 21 days after the service of the specification. In the alternative and at this discretion, the regional director may, under the circumstances specified above, issue and serve on the parties a notice of hearing only, without the backpay specification, the hearing to be held before an administrative law judge, at a place therein fixed and at a time not lass than 21 days after the service of the notice of hearing.9. Section 102.54 is amended by revising paragraph (a) to read as follows:

§ 102.54 Answer to specification; no 
requirement for answer to notice of hearing 
issued without backpay specification.(a) Filing and service o f answer to 
specification.—The respondent shall, within 21 days from the service of the specification, if any, file an answer thereto; an original and four copies shall be filed with the regional director issuing the specification, and a copy thereof shall immediately be served on any other respondent jointly liable. * * * * *10. Section 102.65 is amended by revising paragraph (e)(2) to read as follows:
§ 102.65 Motions; interventions.
*  *  *  *  *(e) * * *(2) Any motion for reconsideration or for rehearing pursuant to this subsection shall be filed within 14 days, or such further period as may be allowed, after the service of the decision or report. Any request for an extension of time of file such a motion must be received 3 days prior to the due date and copies thereof shall be served promptly on the other parties. A  motion to reopen the record shall be filed promptly on discovery of the evidence sought to be adduced.* * * * *11. Section 102.67 is amended by revising paragraphs (b), (e), and (g) to read as follows:
§ 102.67 Proceedings before the regional 
director; further hearing; briefs; action by 
the regional director; appeals from action 
by the regional director; statement in 
opposition to appeal; transfer of case to 
the Board; proceedings before the Board; 
Board action.* * ★  ★  ★(b) A  decision by the regional director upon the record shall set forth his findings, conclusions, and order or direction. The decision of the regional director shall be final: Provided, 
however, That within 14 days after service thereof any party may file a request for review with the Board in Washington, D.C. The regional director shall schedule and conduct any election directed by the decision notwithstanding that a request for review has been filed with or granted by the Board. The filing of such a request shall not, unless otherwise ordered by the Board, operate as a stay of the election or any action taken or directed by the regional director: Provided, 
however, That if a pending request for review has not been ruled upon or has been granted ballots whose validity might be affected by the final Board decision shall be segregated in an appropriate manner, and all ballots shall

be impounded and remain unopened pending such decision. * * * * *(e) Any party may, within 7 days after the last day on which the request for review must be filed, file with the Board a statement in opposition thereto, which shall be served in accordance with the requirements of paragraph (k) of this section. A  statement of such service of opposition shall be filed simultaneously with the Board. The Board may deny the request for review without awaiting a statement in opposition thereto.* * * * *(g) The granting of a request for review shall not stay the regional director’s decision unless otherwise ordered by the Board. Except where the Board rules upon the issues on review in the order granting review, the appellants and other parties may, within 14 days after issuance of an order granting review, file briefs with the Board. Such briefs may be reproductions of those previously filed with the regional director and/or other briefs which shall be limited to the issues raised in the request for review. Where review has been granted, the Board will consider the entire record in the light of the grounds relied on for review. Any request for review may be withdrawn with the permission of the Board at any time prior to the issuance of the decision of the Board thereon.*  ★  *  *  *12. Section 102.69 is amended by revising paragraphs (a), (c)(2), (e), and(f) to read as follows:
§ 102.69 Election procedure; tally of 
ballots; objections; certification by the 
regional director; report on challenged 
ballots; report on objections; exceptions; 
action of the Board; hearing.(a) Unless otherwise directed by the Board, all elections shall be conducted under the supervision of the regional director in whose region the proceeding is pending. All elections shall be by secret ballot. Whenever two or more labor organizations are included as choices in an election, either participant may, upon its prompt request to and approval thereof by the regional director, whose decision shall be final, have its name removed from the ballot: 
Provided, however, That in a proceeding involving an employer-filed petition or a petition for decertification the labor organization certified, currently recognized, or found to be seeking recognition may not have its name removed from the ballot without giving timely notice in writing to all parties and the regional director, disclaiming any representation interest among the
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employees in the unit. Any party may be represented by observers of his own selection, subject to such limitations as the regional director may prescribe. Any party and Board agents may challenge, for good cause, the eligibility of any person to participate in the election. The ballots of such challenged persons shall be impounded. Upon the conclusion of the election the ballots will be counted and a tally of ballots prepared and immediately made available to the parties. Within 7 days after the tally of ballots has been prepared, any party may file with the regional director an original and five copies of objections to the conduct of the election or to conduct affecting the results of the election, which shall contain a short statement of the reasons therefor. Such filing must be timely whether or not the challenged ballots are sufficient in number to affect the results of the election. The regional director will cause a copy of the objections to be served on each of the other parties to the proceeding. Within 7 days after the filing of objections, or such additional time as the regional director may allow, the party filing objections shall furnish to the regional director the evidence available to it to support the objections.

(c) * \ *{2) If a consent election has been held pursuant to § 102.62(b), the regional director shall prepare, and cause to be served on the parties a report on challenged ballots or on objections, or on both, including his recommendations, which report, together with the tally of ballots, he shall forward to the Board in Washington, D.C. Within 14 days from the date of issuance of the report on challenged ballots or on objections, or on both, any party may file with the Board in Washington, D.C., exceptions to such report, with supporting documents as permitted by § 102.69(g)(3) and/or a supporting brief if desired. Within 7 days from the last date on which exceptions and any supporting documents and/or supporting brief may be filed, or such further period as the Board may allow, a party opposing the exception's may file an answering brief, with supporting documents as permitted by § 102.69(g)(3) if desired, with the Board in Washington, D.C. If no exceptions are filed to such report, the Board, upon the expiration of the period for filing such exceptions, may decide the matter forthwith upon the record or may make other disposition of the case. The report on challenged ballots may be consolidated with the report on objections in appropriate cases.
*  *  * *  *

(e) Any hearing pursuant to this section shall be conducted in accordance with the provisions of§§ 102.64,102.65, and 102.66, insofar as applicable, except that, upon the close of such hearing, the hearing officer shall, if directed by the regional director, prepare and cause to be served on the parties a report resolving questions of credibility and containing findings of fact and recommendations as to the disposition of the issues. In any case in which the regional director has directed that a report be prepared and served, any party may, within 14 days from the date of issuance of such report, file with the regional director the original and one copy, which may be a carbon copy, of exceptions to such report, with supporting brief if desired. A  copy of such exceptions, together with a copy of any brief filed, shall immediately be served on the other parties and a statement of service filed with the regional director. Within 7 days from the last date on which exceptions and any supporting brief may be filed, or such further time as the regional director may allow, a party opposing the exceptions may file an answering brief with the regional director. An original and one copy, which may be a carbon copy, shall be submitted. A  copy of such answering brief shall immediately be served on the other parties and a statement of service filed with the regional director. If no exceptions are filed to such report, the regional director, upon the expiration of the period for filing such exceptions, may decide the matter forthwith upon the record or may make other disposition of the case.(f) In a case involving a consent election held pursuant to § 102.62(b), if exceptions are filed, either to the report on challenged ballots or on objections, or on both if it be a consolidated report, and it appears to the Board that such exceptions do not raise substantial and material issues with respect to the conduct or results of the election, the Board may decide the matter forthwith upon the record or may make other disposition of the case. If it appears to the Board that such exceptions raise substantial and material factual issues, the Board may direct the regional director or other agent of the Board to issue and cause to be served on the parties a notice of hearing on said exceptions before a hearing officer. The hearing shall be conducted in accordance with the provisions of§§ 102.64,102.65, and 102.66 insofar as applicable. Upon the close of the hearing the agent conducting the hearing, if directed by the Board, shall prepare and cause to be served on the parties a

report resolving questions of credibility and containing findings of fact and recommendations to the Board as to the disposition of the challenges or objections, or both if it be a consolidated report. In any case in which the Board has directed that a report be prepared and served, any party may within 14 days from the date of issuance of the report on challenged ballots or on objections, or on both, file with the Board in Washington, D.C., exceptions to such report, with supporting brief if desired. Within 7 days from the last date on which exceptions and any supporting brief may be filed, or such further period as the Board may allow, a party opposing the exceptions may file an answering brief with the Board in Washington, D.C. If no exceptions are filed to such report, the Board, upon the expiration of the period for filing such exceptions, may decide the matter forthwith upon the record or may make other disposition of the case. The Board shall thereupon proceed pursuant to § 102.67: Provided, 
however, That in any with an unfair labor practice case for purposes of hearing the provisions of § 102.46 of thes rules shall govern with respect to the filing of exceptions or an answering brief to the exceptions to the administrative law judge’s decision.*  *  *  ★  *13. Section 102.71 is amended by revising paragraph (c) to read as follows:
§ 102.71 Dismissal of petition; refusal to 
proceed with petition; requests for review 
by the Board of action of the regional 
director.*  *  *  *  *(c) A  request for review must be filed with the Board in Washington, D.C., and a copy filed with the regional director and copies served on all the other parties within 14 days of service of the notice of dismissal or notification that the petition is to be held in abeyance. The request shall be submitted in eight copies and shall contain a complete statement setting forth facts and reasons upon which the request is based. Such request shall be printed or otherwise legibly duplicated: Provided, however, That carbon copies of typewritten materials will not be accepted. Requests for an extension of time within which to file the request for review shall be filed with the Board in Washington, D.C., and a statement of service shall accompany such request.14. Section 102.81 is amended by revising paragraphs (a) and (c) to read as follows:
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§ 102.81 Review by the general counsel of 
refusal to proceed on charge; resumption 
of proceedings upon charge held during 
pendency of petition; review by the general 
counsel of refusal to proceed on related 
charge.(a) Where an election has been directed by the regional director or the Board in accordance with the provisions of § § 102.77 and 102.78, the regional director shall decline to issue a complaint on the charge, and he shall so advise the parties in writing, accompanied by a simple statement of the procedural or other grounds for his action. The person making the charge may obtain a review of such action by filing an appeal with the general counsel in Washington, D.C., and filing a copy of the appeal with the regional director, within 7 days from the service of the notice of such refusal by the regional director. In all other respects the appeal shall be subject to the provisions of § 102.19. Such appeal shall not operate as a stay of any action by the regional director.
* *  *  *  *(c) If in connection with an 8(b)(7) proceeding, unfair labor practice charges under other sections of the act have been filed and the regional director upon investigation has declined to issue a complaint upon such charges, he shall so advise the parties in writing, accompanied by a simple statement of the procedural or other grounds for his action. The person making such charges may obtain a review of such action by filing an appeal with the general counsel in Washington, D.C., and filing a copy of the appeal with the regional director, within 7 days from the service of the notice of such refusal by the regional director. In all other respects the appeal shall be subject to the provisions of § 102.19.15. Section 102.100 is revised to read as follows:
§ 102.100 Notice of petition; service of 
petition.Upon the filing of a petition the petitioner shall immediately serve in the manner provided by § 102.114(a) of these rules a copy of the petition on all parties to the proceeding and on the director of the Board’s regional office having jurisdiction over the territorial area in which such agency or court is located. A  statement of service shall be filed with the petition as provided by § 102.114(b) of the rules.16. Section 102.101 is revised to read as follows:

§ 102.101 Response to petition; service of 
response.Any party served with such petition may, within 14 days after service thereof, respond to the petition, admitting or denying its allegations. Eight copies of such response shall be filed with the Board in Washington, D.C. Such response shall be printed or otherwise legibly duplicated: Provided 
however, That carbon copies of typewritten materials will not be accepted. Such response shall immediately be served on all other parties to the proceeding, and a statement of service shall be filed in accordance with the provisions of § 102.114(b) of these rules.17. Section 102.107 is revised to read as follows:
§102.107 Notice of petition, service of 
petition.Upon filing a petition, the general counsel shall immediately serve a copy thereof on all parties and shall file a statement of service as provided by § 102.114(b) of these rules.18. Section 102.108 is revised to read as follows:
§102.108 Response to petition; service of 
response.Any party to the representation or unfair labor practice case may, within 14 days after service thereof, respond to the petition, admitting or denying its allegations. Eight copies of such response shall be filed with the Board in Washington, D.C. Such response shall be printed or otherwise legibly duplicated: Provided, however, That carbon copies of typewritten materials will not be accepted. Such response shall be served on the general counsel and all other parties, and a statement of service shall be filed as provided by § 102.114(b) of these rules.19. Sections 102.111 through 102.114 are revised to read as follows:
§ 102.111 Time computation.(a) In computing any period of time prescribed or allowed by these rules, the day of the act, event, or default after which the designated period of time begins to run is not to be included, The last day of the period so computed is to be included, unless it is a Saturday, Sunday, or a legal holiday, in which event the period runs until the end of the next agency business day. When the period of time prescribed or allowed is less than 7 days, intermediate Saturdays, Sundays, and holidays shall be excluded in the computation.(b) When the act or any of these rules require the filing of a motion, brief, exception, or other paper in any

proceeding, such document must be received by the Board or the officer or agent designated to receive such matter before the close of business of the last day of the time limit, if any, for such filing or extension of time that may have been granted. In construing this section of the rules, the Board will accept as timely filed any document which is hand delivered to the Board on or before the due date or postmarked on the day before (or earlier than) the due date; documents which are postmarked on or after the due date are untimely: 
Provided, however, the following documents must be received on or before the close of business of the last day for filing:(1) Charges filed pursuant to section 10(b) of the act (see also § 102.14).(2) Applications for awards and fees and other expenses under the Equal Access to Justice Act.(3) Objections to elections.(4) Petitions to revoke subpoenas.(5) Petitions filed pursuant to section 9(c) of the act.
§ 102.112 Date of service; date of fifing.The date of service shall be the day when the matter served is deposited in the United States mail or is delivered in person, as the case may be. The date of filing shall be the day when the matter is required to be received by the Board as provided by § 102.111.
§ 102.113 Methods of service of process 
and papers by the Board; proof of service.(a) Charges, complaints and accompanying notices of hearing, final orders, administrative law judges’ decisions, subpoenas, and other process and papers of the Board, its member, agent, or agency may be served personally or by registered or certified mail or by telegraph or by leaving a copy thereof at the principal office or place of business of the person required to be served. The verified return by the individual so serving the same, setting forth the manner of such service, shall be proof of the same, and the return post office receipt or telegraph receipt therefor when registered or certified and mailed or when telegraphed as aforesaid shall be proof of service of the same.(b) Whenever these rules require or permit the service of pleadings or other papers upon a party, a copy shall also be served on any attorney or other representative of the party who has entered a written appearance in the proceeding on behalf of the party. If a party is represented by more than one attorney or representative, service upon any one of such persons in addition to the party shall satisfy this requirement.
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§ 102.114 Service of papers by parties; 
proof of service.(a) Service of papers by a party on the other parties shall be made by registered mail, or by certified mail, or in any manner provided for the service of papers in a civil action by the law of the State in which the hearing is pending. Except for charges, petitions, exceptions, briefs and other papers for which a time for both filing and response has been otherwise established, service on all parties shall be made in the same manner as that utilized in filing the paper with the Board, or in a more expeditious manner; however, when filing with the Board is accomplished by personal service the other parties shall be promptly notified of such action by telephone, followed by service of a copy by mail or telegraph. When service is made by registered mail, or by certified mail, the return post office receipt shall be proof of service. When service is made in any manner provided by the law of a State, proof of service shall be made in accordance with such law. Failure to comply with the requirements of this section relating to timeliness of service on other parties shall be a basis for either (1) a rejection of the document or (2) withholding or reconsidering any ruling on the subject matter raised by the document until after service has been made and the served party has had reasonable opportunity to respond.(b) The person or party serving the papers or process on other parties in conformance with §§ 102.113 and 102.114(a) shall submit a written statement of service thereof to the Board stating the names of the parties served and the date and manner of service. Proof of service as defined in§ 102.114(a) shall be required by the Board only if subsequent to the receipt of the statement of service a question is raised with respect to proper service. Failure to make proof of service does not affect the validity of the service.20. Section 102.150 is amended by revising paragraphs (a), (d), and (e).
§ 102.150 Answer to application; reply to 
answer; comments by other parties.(a) Within 35 days after service of an application the general counsel may file an answer to the application. Unless the general counsel requests an extension of time for filing or files a statement of intent to negotiate under paragraph (b) of this section, failure to file a timely answer may be treated as a consent to the award requested. The filing of a motion to dismiss the application shall stay the time for filing an answer to a date 35 days after issuance of any order denying the motion. Within 21 days after

service of any motion to dismiss, the applicant shall file a response thereto. Review of an order granting a motion to dismiss an application in its entirety may be obtained by filing a request therefor with the Board in Washington, DC, pursuant to § 102.27 of these rules.
4  4  4  *  h(d) Within 21 days after service of an answer, the applicant may file a reply. If the reply is based on alleged facts not already in the record of the adversary adjudication, supporting affidavits shall be provided or a request made for further proceedings under § 102.152.(e) Any party to an adversary adjudication other than the applicant and the general counsel may file comments on a fee application within 35 days after it is served and on an answer within 21 days after it is served. A  commenting party may not participate further in the fee application proceeding unless the administrative law judge determines that such participation is required in order to permit full exploration of matters raised in the comments.Dated, Washington, DC, June 25,1986.By direction of the Board. National Labor Relations Board.Joseph E. Moore,
Acting Executive Secretary.(FR Doc. 86-14712 Filed 6-30-86; 8:45 am) 
BILLING CODE 7545-01-M

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation 
and Enforcement

30 CFR Part 906

Approval of Amendment to Colorado 
Permanent Regulatory Program

AGENCY: Office of Surface Mining Reclamation and Enforcement (OSMRE), Interior.
ACTION: Final rule.
s u m m a r y : OSMRE is announcing the approval of a proposed amendment to the Colorado permanent regulatory program (hereinafter referred to as the Colorado program) received by OSMRE pursuant to the Surface Mining Control and Reclamation Act of 1977 (SMCRA). The amendment establishes a program for the training, examination and certification of blasters. The Federal rules at 30 CFR Part 906 codifying decisions concerning the Colorado program are being amended to implement this action. This final rule is being made effective immediately to expedite the State program amendment process and to encourage States to bring

their programs into conformance with the Federal standards without undue delay. Consistency of State and Federal standards is required by SMCRA.
EFFECTIVE DATE: July 1, 1986.
FOR FURTHER INFORMATION CONTACT:Mr. Robert H. Hagen, Director, Albuquerque Field Office, Office of Surface Mining Reclamation and Enforcement, 219 Central Avenue, NW., Albuquerque, New Mexico; Telephone: (505) 766-1406.
SUPPLEMENTARY INFORMATION:

I. Background on the Colorado ProgramOn December 15,1980, the Secretary of the Interior approved the Colorado program subject to the correction of 45 deficiencies. Information pertinent to the general background, revisions and amendments to the Colorado program submission, as well as the Secretary’s findings, the disposition of comments and a detailed explanation of the conditions of approval, can be found in the December 15,1980 Federal Register (45 FR 82173-82214.) Subsequent actions concerning the conditions of approval and program amendments are identified at 30 CFR 906.11,906.15 and 906.16.
II. Subm ission o f Proposed Am endm entAt the time of the Secretary’s approval of the Colorado program, OSMRE had not yet promulgated Federal rules governing the training and certification of blasters. Therefore, the State was not required to include a blaster training, examination and certification program in its original program submission. However, in the notice announcing conditional approval of the Colorado program, the Secretary specified that Colorado would be required to adopt such provisions following promulgation of corresponding Federal rules.On March 4,1983, OSMRE issued final rules effective April 14,1983, establishing Federal standards for the training, examination and certification of blasters at 30 CFR Part 850 (48 FR 9486). These regulations stipulate that within 12 months of State program approval or prior to March 4,1984, whichever is later, each State regulatory authority shall develop and adopt a program to examine and certify all persons who are directly responsible for the use of explosives in a surface coal mining operation. In Colorado’s case, the applicable date is March 4,1984, as codified at 30 CFR 906.16(a). On January9.1984, Colorado requested an extension of the March 4,1984 deadline. On April30.1984, the Director granted Colorado an extension to September 4,1984 (49 FR



Federal Register / V o l. 51, N o. 126 / Tuesday, July 1, 1986 / Rules and Regulations 2375118296). On August 3,1984, Colorado requested an additional six-month extension, which the Director granted on November 26,1984 (49 FR 46372). In accordance with a third request from Colorado for additional time, OSMRE granted the State another extension until January 31,1986 (50 FR 50788).On January 27,1986, Colorado submitted a proposed amendment (Administrative Record No. CO-265) to establish a program for the training, examination and certification of blasters. The amendment adds definitions of “blaster certification program” and “certified blaster” to Section 1.04 of the Colorado Code of Regulations (2 CCR 407-2) and proposes a new Rule 6 to provide a regulatory basis for the blaster training, examination and certification program. Colorado also submitted a description and explanation of its training program and provided notice that its blaster certification examination was available for review.On March 25,1986, the Director announced receipt of the proposed amendment and opened the public comment period (51 FR 10235-10236). Since no one requested a public hearing, none was held.III. Director’s FindingsSet forth below, pursuant to SM CRA and the Federal regulations at 30 CFR 732.15 and 732.17, are the Director’s findings concerning the proposed amendment.
A . DefinitionsThe Federal regulations at 30 CFR 850.5 define a "blaster” as "a person directly responsible for the use of explosives in surface coal mining operations who is certified under this part.” Colorado proposes to define “certified blaster” somewhat differently to distinguish between a certified blaster and a shotfirer as defined by a 1973 State law (CRS 34-21-116). Since the proposed Colorado definitions of this term at 1.04 and 6.01.1 specify that a certified blaster is directly responsible for all surface blasting operations, the Director finds that the Colorado definitions are no less effective than the Federal definition.While there is no definition of “blaster certification program” in the Federal rules, the Director finds that the proposed definition of this term at 1.04 is not inconsistent with any Federal requirements.
B. General Requirements for Use o f 
ExplosivesThe revised Federal rules at 30 CFR 816.61(c) and 817.61(c) require that (1) no

later than 12 months after the Director’s approval of a State’s blaster certification program, all blasting operations in that State be conducted under the direction of a certified blaster, (2) certificates be carried by blasters or be on file at the permit area during blasting operations, (3) a certified blaster and at least one other person be present at the firing of a blast, and (4) persons responsible for blasting operations at a blasting site be familiar with the blasting plan and site-specific performance standards. Colorado has proposed provisions similar to (1), (2) and (4) above at 6.01.2 and 6.01.3(3). However, Colorado Rule 6.01.3(2) requires only that a certified blaster (rather than a blaster and one other person) observe and supervise the detonation of each blast. Since the lack of this performance standard in the amendment package being considered has no effect upon the blaster certification program, the Director finds that Colorado Rules 6.01.2 and 6.01.3(3) are no less effective than the Federal regulations at 30 CFR 816.61(c)(1), (2) and (4) and 817.61(c)(1), (2) and (4). As part of the regulatory reform review effort the State has been separately notified that it must revise Rule 6.06.3(2) or otherwise amend its program to be no less effective than 30 CFR 816.61(c)(3) and 817.61(c)(3).
C. TrainingThe Federal regulations at 30 CFR 850.13 require that the regulatory authority ensure that adequate training courses are available and that all persons seeking to become blasters or blasting crew members receive appropriate training. Colorado has proposed similar training requirements for blasters at Rule 6.03.1(1) and for blasting crew members at Rule 6.01.3(6). State Rule 6.03.1(2) establishes training course content standards similar to these set forth at 30 CFR 850.13(b) and Rule 6.03.1(3) requires the State to ensure that such courses are available.Attachment Three of the January 27, 1986 submission describes three approved training modes: State- sponsored self-study and courses offered by industry, consulting firms and other entities. Although the list and content of State-approved training materials will be revised and updated as needed, the attachment included an outline of the State-sponsored training course and a list of required self-study reference materials. As a guide to prospective applicants who elect not to use either of these training methods, the attachment also included a brief

evaluation of the adequacy of blaster training programs offered by other States or private entities.Therefore, the Director finds that the Colorado blaster training program and related requirements, as submitted and proposed on January 27,1986, are no less effective than the training requirements of the Federal regulations at 30 CFR 850.13.
D. ExaminationColorado Rule 6.02.1(2) proposes examination requirements for blaster certification which are similar to those set forth in the Federal regulations at 30 CFR 850.14. The State rule also requires applicants who fail the examination twice to undergo retraining before taking the examination again. On May 13,1986, the Director’s representative reviewed the examination and found it to be technically adequate for the specified 80% minimum passing score.Therefore, the Director finds that the Colorado blaster certification examination and related rules are no less effective than the Federal requirements at 30 CFR 850.14.
E. CertificationColorado Rules 6.01.3 (1), (3), (4), and (5); 6.02.1; and 6.04 establish blaster certification, suspension and revocation requirements similar to those set forth at 30 CFR 850.15. Colorado has also proposed certain specific additional grounds on which a certificate may be suspended or revoked and has included more detailed procedural requirements for suspension and revocation than those provided in the Federal regulations. None of the additional provisions are inconsistent with Federal requirements. In keeping with 30 CFR 850.15(a), Colorado has fixed the initial certification period at five years. As permitted under 30 CFR 850.15(c), Colorado Rules 6.02.1(3) and 6,03.1(4) establish requirements for recertification.Therefore, the Director finds that the Colorado blaster certification, suspension and revocation requirements are no less effective than the Federal requirements.IV. Public CommentThe Director solicited public comments on the proposed amendment by Federal Register notice of March 25, 1986 (51 FR 10235-10236), which specified April 24,1986 as the closing date of the comment period. The Colorado Mining Association submitted a letter supporting the proposed amendment. No other comments were
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received. No one requested to present testimony at a public hearing; therefore, the hearing scheduled for April 21,1986 was cancelled.Various Federal agencies were also invited to comment on the proposed amendment pursuant to section 503(b)(1) of SM CRA and 30 CFR 732.17(h)(10)(i). The U.S. Forest Service supported the proposed amendment, while the U;S.Fish and Wildlife Service and the Bureau of Mines stated that they had no comments. None of the other agencies provided a response.
V . Director’s DecisionThe Director, based on the above findings, is approving the rule changes and blaster training attachment as submitted on January 27,1986, and the blaster certification examination as reviewed on May 13,1986. The Director is amending 30 CFR Part 906 to reflect approval of this amendment.
V I. Procedural Determinations1. Com pliance with the National 
Environmental Policy A ct: The Secretary has determined that, pursuant to Section 702(d) of SMCRA, 30 U.S.C. 1292(d), no environmental impact statement need be prepared on this rulemaking.2. Executive Order No. 12291 and the 
Regulatory F lexibility A ct: On August 28,1981, the Office of Management and Budget (OMB) granted OSMRE an exemption from Section 3, 4, 7, and 8 of Executive Order 12291 for actions directly related to approval or conditional approval of State regulatory programs. Therefore, this action is exempt from preparation of a Regulatory Impact Analysis and review by OMB.The Department of the Interior has determined that this rule will not have a significant economic effect on a substantial number of small entities under the Regulatory Flexibility Act (5 U.S.C. 601 et seq.). This rule will not impose any new requirements; rather, it will ensure that existing requirements established by SM CRA and the Federal rules will be met by the State.3. Paperwork Reduction A ct: This rule does not contain information collection requirements which require approval by the Office of Management and Budget under 44 U.S.C. 3507.
List o f Subjects in 30 C F R  Part 906Coal mining, Intergovernmental relations, Surface mining, Underground mining.

Dated: June 24,1986.James W. Workman,
Deputy Direction, Operations and Technical 
Services.

PART 906— COLORADO30 CFR Part 906 is amended as follows:1. The authority citation for Part 906 continues to read as follows;Authority: Pub. L. 95-87, Surface Mining Control and Reclamation Act of 1977 (30 
U .S .C .  1201 et seq.).2. 30 CFR 906.15 is amended by revising the section heading and by adding a new paragraph (g) to read as follows:
§ 906.15 Approval of regulatory program 
amendments.★  * * * *(g) The following amendment containing Colorado’s blaster training, examination and certification program is approved effective July 1,1986, provided the State promulgates the rules in a form substantively identical to that submitted on January 27,1986: (1) Addition of definitions of “blaster certification program” and “certified blaster” to Rule 1.04 of 2 CCR 407-2, the rules and regulations of the Colorado Mined Land Reclamation Board, (2) Addition of Rule 6 to 2 CCR 407-2, (3) the blaster training program submitted on January 27,1986, and (4) the blaster certification examination as reviewed on May 13. 1986.
§906.16 [Amended]3. 30 CFR 906.16 is amended by removing and reserving paragraph (a).(FR Doc. 86-14829 Filed 6-30-86; 8:45 am] 
BILLING CODE 4310-05-M

DEPARTMENT OF THE TREASURY 

Fiscal Service

31 CFR Parts 315, 332, 352, and 353

[Department of the Treasury Circular No. 
530,11th Revision; No. 905, Seventh 
Revision; Public Debt Series Nos. 2-80, 
Second Revision, and 3-80]

U.S. Savings Notes and U.S. Savings 
Bonds; Series A, B, C, D, E, F, G, H, J, 
K, EE, and HH

a g e n c y : Bureau of the Public Debt, Fiscal Service, Treasury. 
a c t i o n : Final rule.
s u m m a r y : The following circulars—(1) Department of the Treasury Circular No. 530,11th Revision, containing the regulations governing

U.S. Savings Bonds, Series A, B, C, C, E, F, G, H, J, and K, and United States Savings Notes;(2) Department of the Treasury Circular No. 905, Seventh Revision, as amended, the offering circular for U.S. Savings Bonds, Series H;(3) Department of the Treasury Circular, Public Dept Series No. 2-80, Second Revision, the offering circular for U.S. Savings Bonds, Series HH; and(4) Department of the Treasury Circular, Public Debt Series No. 3-80, containing the regulations governing U.S. Savings Bonds, Series EE and HH, are being amended to provide, as appropriate, that when a Series H bond or a Series HH bond is surrendered to a Federal Reserve Bank or Branch, or to the Department of the Treasury, Bureau of the Public Debt, for redemption in the month prior to an interest payment date, redemption will not be deferred until that date, as present procedures prescribe, but will be made in regular course, unless the presenter specifically requests that the transaction be delayed until such date. No request to defer a redemption will be accepted if made more than one month preceding an interest payment date.
EFFECTIVE DATE: September 19,1986.
FOR FURTHER INFORMATION CONTACT: Dean A. Adams, Assistant Chief Counsel. Bureau of the Public Debt, Parkersburg, W V 26101—(304) 420-6505. 
SUPPLEMENTARY INFORMATION: The amendments published below prescribe a change (on the above-mentioned effective date following publication) that will be common to the cited regulations and circulars. Under the change, where Series H and HH bonds are surrendered to a Federal Reserve Bank or Branch or the Department of the Treasury for redemption in the month prior to a semiannual interest payment date, redemption will no longer be deferred but will be made in regular course. Under current practices, such redemption is delayed principally to make certain that interest is not paid on a bond already redeemed. Technological improvements in the interest payment system make such delay unnecessary.A  presenter who wishes to have redemption deferred until the interest payment date must make a specific request for such delay. However, requests to defer redemption made more than one month preceding the interest payment date will not be honored.In addition, the amendment makes clear that no interest is payable on a bond for the period it is held between interest payment dates, i.e ., no interest is paid on Series H or HH bonds for any



Federal Register / V oJ, 51, No. 126 / Tuesday, July 1, 1986 / Rules and Regulations 23753holding period of less than six months. This provision has always been in the regulations, but it is now stated with more clarity.When first offered many years ago, current income savings bonds could be paid after six months from issue date, but only on the first day of a calendar month and upon one calendar month’s notice in writing of the intention to redeem. The bonds had to bear properly executed requests and be presented at, or submitted to, a Federal Reserve Bank or Branch, or the Department of the Treasury. These restrictions were based on the need to have controls over pertinent interest accounts and to prevent double payments.Thereafter, on September 2,1966, current income savings bonds became payable without the owner’s prior notice of intent to redeem. Instead, provision was made that the bonds should be received at least one full calendar month in advance of an interest payment date, provided they had been outstanding at least six or more months from the issue date. The regulations were revised to provide that bonds received during the calendar month immediately preceding an interest due date would not ordinarily be paid until that date. Exceptions were provided in cases of undue hardship. Current procedures provide for at least a 15-day advance notice if payment is to be made in the month preceding the interest payment.As a result of technological advancements and enhancements in the interest payment system of the Bureau of the Public Debt, it is now possible to pay all current income bonds in regular course, including those presented in the month immediately preceding an interest due date without the risk that interest would be paid on bonds already redeemed. Accordingly, the regulations and offering circulars are being amended to take advantage of this ability to provide prompt payment.Procedural RequirementsThis rule is not considered a “major rule” for purposes of Executive Order 12291. A  regulatory impact analysis, therefore, is not required.The notice and public procedures of the Administrative Procedure Act are inapplicable, pursuant to 5 U .S.C . 553(a)(2). As no notice of proposed rulemaking is required, the provisions of the Regulatory Flexibility Act (5 U.S.C. 601» et seq .) do not apply.Lists of Subjects in 31 CFR Parts 315,332, 352, 353Banks and banking, Federal Reserve System Government Securities.

Dated: June 24,1986.John Kilcoyne,
Acting Fiscal Assistant Secretary.For the reasons set out in the summary, Parts 315, 332, 352, and 353 of Chapter II, Subchapter B, Title 31 of the Code of Federal Regulations are amended as set forth below:
PART 315— [AMENDED]1. The authority citation for Part 315 continues to read as follows:Authority: Sec. 22 of the Second Liberty Bond Act, as amended, 49 Stat. 21, as amended (31 U .S.C. 3105); Sec. 8 of Act of July 8,1937, as amended, 50 Stat. 481, as amended (31 U.S.C. 3125); 5 U.S.C. 301, unless otherwise noted.2. In § 315.31 paragraph (a) is revised to read as follows:
§ 315.31 Series H bonds.(a) General. Series H bonds are current income bonds issued at par (face amount). Interest on a Series H bond is paid semiannually to the registered owner or coowners by check. All Series H bonds have been extended and continue to earn interest until their final maturity dates, unless redeemed earlier. If a bond is redeemed before its final maturity date, interest ceases as of the end of the interest period preceding - redemption. For example, if a bond on which interest is payable on January 1 and July 1 is redeemed in December, interest ceases as of the preceding July 1, and no interest will be paid for the period from July 1 to December 1. However, if the date of redemption falls on an interest payment date, interest ceases on that date. Information regarding authorized extended maturity periods and investment yields is found in Department of the Treasury Circular No. 905, current revision (31 CFR Part 332).* * * * *3. In § 315.35, paragraph (e) is revised to read as follows:
§ 315.35. Payment (redemption).* * # # *(e) Series H . A  Series H bond will be redeemed at face value at any time after six (6} months from issue date. In any case where Series H bonds are surrended to a Federal Reserve Bank or Branch or the Department of the Treasury for redemption in the month prior to an interest payment date, redemption will not be deferred but will be made in regular course, unless the presenter specifically requests that the transaction be delayed until that date. A  request to defer redemption made more than one month preceding the interest payment date will not be accepted.

PART 332— [AMENDED!1. The authority citation for Part 332 continues to read as follows:
Authority: Sec. 22 of the Second Liberty Bond Act, as amended, 49 Stat. 21, as amended (31 U .S.C. 3105); 5 U .S.C. 301.2. In § 332.2, paragraph (e) is revised to read as follows:

§ 332.2 Description of bonds. 
* * * * *(e) Investm ent y ield  (interest). The interest on a Series H bond is paid semiannually to the registered owner or coowners by check, beginning six months from the issue date. The investment yield varies depending on the age of the bond (see § 332.8). Interest ceases at the end of the final authorized extended maturity period unless the bond is redeemed earlier. If a bond is redeemed before maturity on its interest payment date, interest ceases on that date. However, no interest is paid on a bond for the period it is held between interest payment dates.
* * * * *3. Section 332.10 is revised to read as follows:
§ 332.10 Payment or redemption.A  Series H bond may be redeemed at par at any time after six months from the issue date. The bond must be presented and surrendered, with a duly executed request for payment to a Federal Reserve Bank or Branch, or the Bureau of the Public Debt, Parkersburg, W V, 26106-1328. In any case where bonds are surrendered for redemption in the month prior to an interest date, redemption will not be deferred but will be made in regular course, unless the presenter specifically requests that the transaction be delayed until that date. A  request to defer redemption made more than one month preceding the interest payment date will not be accepted.
PART 352— [AMENDED!1. The authority citation for Part 352 continues to read as follows:Authority: Sec. 22 of the Second Liberty Bond Act, as amended, 49 Stat. 21, as amended (31 U .S.C. 3105); 5 U .S.C. 301.2. In § 352.2, paragraphs (d) and (f) are revised to read as follows:
§ 352.2 Description of bonds.
* * * * *(d) Redemption—(1) General. A  Series HH bond may be redeemed after six months from its issue date. The Secretary of the Treasury may not call Series HH bonds for redemption prior to maturity. In any case where Series HH bonds are surrendered to a Federal



23754 Federal Register / V ol. 51, N o. 126 / Tuesday, July 1, 1986 / Rules and RegulationsReserve Bank or Branch or the Bureau of the Public Debt, Parkersburg, W V 26106- 1328, for redemption in the month prior to an interest payment date, redemption will not be deferred but will be made in regular course, unless the presenter specifically requests that the transaction be delayed until that date. A  request to defer redemption made more than one month preceding the interest payment date will not be accepted.* ★  ★  ★  ★(f) Payment o f interest. The interest on a Series HH bond is paid semiannually to the registered owner or coowners by check, beginning six months from the issue date. Interest ceases at final maturity unless the bond is redeemed earlier. If a bond is redeemed on its interest payment date, interest ceases on that date. However, no interest is paid on a bond for the period it is held between interest payment dates.★  *  *  *  i
PART 353— [AMENDED]1. The authority citation for Part 353 continues to read as follows:Authority: Sec. 22 of the Second Liberty Bond Act, as amended, 49 Stat. 21, as amended, (31 U .S.C. 3105); Sec. 8 of Act of July 8,1937 as amended, 50 Stat. 481, as amended (31 U.S.C. 3125); 5 U.S.C. 301, unless otherwise noted.2. In § 353.35, paragraph (c) is revised to read as follows:
§ 353.35 Payment (redemption).*  *  *  *  *(c) Series H H . A  Series HH bond will be paid at any time after six months from issue date. A  Series HH bond issued in an authorized exchange or reinvestment transaction will be paid at face value. A  Series HH bond issued for cash will be paid at the current redemption value shown in Department of the Treasury Circular, Public Debt Series No. 2-80, Second Revision (31 CFR Part 352). If the bond is redeemed at less than face value, the difference represents an adjustment of interest. In any case where Series HH bonds are surrendered to a Federal Reserve Bank or Branch or the Bureau of the Public Debt, Parkersburg, W V 26106-1328, for redemption in the month prior to an interest payment date, redemption will not be deferred but will be made in regular course, unless the presenter specifically requests that the transaction be delayed until that date. A  request to defer redemption made more than one

month preceding the interest payment date will not be accepted.(FR Doc. 86-14782 Filed 6-30-86; 8:45 am) 
BILLING CODE 4810-35-M

DEPARTMENT OF DEFENSE

32 CFR Part 54

[DoD Directive 1340.17]

Allotments for Child and Spousal 
Support

a g e n c y : Office of the Secretary of Defense, DoD. 
a c t i o n : Final rule.
s u m m a r y : This rule implements section 172 of Pub. L. 97-248, which is codified under title 42, United States Code, section 665 (42 U.S.C. 665). It provides guidance on processing allotments for child and spousal support from the pay of active duty military personnel, when direct payment is requested by an authorized person. The final rule is substantially the same as the interim rule published in the Federal Register December 6,1985 (50 FR 49927). Changes are primarily administrative.
EFFECTIVE DATE: June 3, 1986.
ADDRESS: Office of the Deputy Assistant Secretary of Defense (Management Systems), Washington, DC 20310.
FOR FURTHER INFORMATION: Mr.James T. Jasinski, telephone 202-697- 0536.
SUPPLEMENTARY INFORMATION: Written comments were requested by January 21,1986. Seven comments were received. All comments were considered in the final rule. Significant comments and changes are highlighted in the discussion that follows:

General Several comments noted the differences between 45 CFR 303 and this rule. This rule is consistent with the requirements of Pub. L. 97-248 codified under 42 U.S.C. 665, that are not amended, modified, nor superseded by Pub. L. 98-378, the statutory basis for 45 CFR 303. Since these rules do not have a common root, it is understandable that specific provisions of each differ.
Section 54.3(f). One comment recommended a statement be added that support orders can be administrative as well as court orders. This point is adequately covered under the definition for notice. Another comment suggested adding courts of Indian offenses after Indian tribal courts. It was not adopted.
Section 54.4 One comment suggested amending the policy statement to make the delinquency period consistent with

Pub. L. 98-378. The operative statute in our view is Pub. L. 97-248 that specifies a 2-month delinquency for military members.
Section 54.6(a)(l)(i). A  comment expressed concern that military personnel rights could be jeopardized without a statement on the Soldiers and Sailors Civil Relief Act. Adequate safeguards are built into the processing system to protect the member from wrongful notice.
Section 54.6(a)(1)(H). Two comments took exception to the variance between this subsection and procedures found in 45 CFR 303.100. Since the service member is most likely located outside the jurisdiction filing the support order and the service member will have limited capabilities for confirming the validity of the support order, such a requirement is reasonable.
Section 54.6(a)(l)(iii). There were two comments. One was directed at eliminating the requirement that the support order specify the payment of arrearages. And, the other requested that the allotment be paid at the maximum permitted within the legal limitations in the absence of a stated amount for the liquidation of arrearages in the support order. Both comments were unacceptable because they eliminate requirements necessary to administer the statute properly.
Section 54.6(a)(l)(vi). It was requested that DoD permit allotments to the authorized person’s designee, for administrative reasons. We have adopted the request.
Section 54.6(a)(2). Several comments commended the elimination of the use of registered mail when giving notice to the Military Services’ designated officials.
Section 54.6(a)(5). One comment stated that it was difficult to collect arrearages based on court orders and suggested that affidavits be accepted. DoD’s role is to make the allotment based on court direction. Therefore, it is imperative that the courts define collection actions.
Section 54.6(b). A  comment questioned the exclusion of basic allowance for quarters for members without dependents in the grade E-6 and below. Another comment asked for exclusion of entitlements attributed to risk of life from disposable earnings. DoD has applied the criteria for voluntary allotments in determining inclusion and exclusion of entitlements, since 42 U.S.C. 665 provides for payment by allotment.
Section 54.6(c)(l)(iii). One comment took exception to challenges from service members. The provision
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Section 54.6(c)(5). Several commenters objected to the denial of a request for an allotment based on the member’s affidavit. The denial of payment gives both the child support agency and the member an opportunity to ¡resolve any dispute. DoD agrees with one comment that the court that issued the order is the proper place to resolve issues.
Section 54.6(d)(1). A  comment noted that payments would be more expeditiously processed if the payments were made not later than the first end- of-month payday after 30 days have elapsed from the date of the notice to the member. The revision is more equitable to the member, given the limited time to respond.Executive Order 12291DoD has determined that this rule is not a major rule for the purpose of E.O. 12291, because it is not likdly to have an annual effect on the economy of $100 million or more, and therefore does not require a regulatory impact analysis.Paperwork Reduction ActThe rule contains information collection requirements that have been approved by the Office of Management and Budget (OMB). The OMB control number if 0704-0180.Regulatory Flexibility Act of 1980I certify that this rule shall be exempt from the requirements under 5 U.S.C. 601-612. In addition, the rule does not have a significant economic effect on small entities as defined in the Regulatory Flexibility Act.Patricia H. Means,

OSD Federal Register Liaison Officer. 
Department o f Defense.
June 26,1986.List of Subjects in 32 CFR Part 54Child support and military personnel. Accordingly, 32 CFR, Chapter 1, is amended by revising Part 54 to read as follows:
PART 54— ALLOTMENTS FOR CHILD 
AND SPOUSAL SUPPORT

Sec.54.1 Purpose.54.2 Applicability and scope.54.3 Definitions.54.4 Policy.54.5 Responsibilities.54.6 Procedures.Authority: 15 U.S.C. 1673, 37 U.S.C. 101, 42 
U.S.C. 665.,

§54.1 Purpose.Under section 65 of title 42, United States Code, this Part provides policy on

statutorily required child or child and spousal support allotments, assigns responsibilities, and prescribes procedures.
§ 54.2 Applicability and scope.(a) This part applies to the Office of the Secretary of Defense (OSD) and the Military Departments. The term “Military Services,” as used herein, refers to the Army, Navy, Air Force, and Marine Corps.(b) Its provisions cover members of the Military Services on extended active duty. This does not include a member under a call or order to active duty for a period of less than 30 days.
§ 54.3 Definitions.(a) Authorized person. Any agent or attorney of any state having in effect a plan approved under part D of title IV of the Social Security Act (42 U.S.C. 651- 664), who has the duty or authority to seek recovery of any amounts owed as child or child and spousal support (including, when authorized under the state plan, any official of a political subdivision); and the court that has authority to issue an order against a member for the support and maintenance of a child or any agent of such court.(b) C hild  support. Periodic payments for the support and maintenance of a child or children, subject to and in accordance with state or local law. This includes, but is not limited to, payments to provide for health care, education, recreation, and clothing or to meet other specific needs of such a child or children.(c) Designated official. The representative of the Military Service concerned who is authorized to receive and to process notices under this part. See § 54.6(f) for a listing of designed officials.(d) Notice. A  court order, letter, or similar documentation issued by an authorized person providing notification that a member has failed to make periodic support payments under a support order.(e) Spousal support. Periodic payments for the support and maintenance of a spouse or former spouse, in accordance with state and local law. It includes, but is not limited to, separate maintenance, alimony while litigation continues, and maintenance. Spousal support does not include any payment for tranfer of property or its value by an individual to his or her spouse or former spouse in compliance with any community property settlement, equitable distribution of property, or other division of property between spouses or former spouses.

(f) Support order. Any order providing for child or child and spousal support issued by a Court of competent jurisdiction within any state, territory, or possession of the United States, including Indian tribal courts, or in accordance with administrative procedures established under state law that affords substantial due process and is subject to judicial review.
§54.4 Policy.The Department of Defense is obligated by 42 U.S.C. 665 to require child, or child and spousal, support allotments from the pay and allowances of a member who has failed to make periodic payments under a support order in a total amount equal to the support payable for 2 months or longer. The member’s allotment shall be established by the Secretary of the Military Department concerned, or the Secretary’s designee, provided all requirements of this Part have been met.
§ 55.5 Responsibilities.(a) The Assistant Secretary of Defense (Comptroller) (ASD(C)) shall provide guidance, monitor compliance with this part, and have the authority to change or modify the procedures in § 54.6.(b) The Secretaries of the Military Departments shall comply with this part.
§ 54.6 Procedures.(a) Notice to designated official. (1)An authorized person shall send to the designated official of the member’s Military Service a signed notice that includes:(i) A  statement that delinquent support payments equal or exceed the amount of support payable for 2 months under a support order, and a request that an allotment be initiated pursuant to 42 U.S.C. 665.(ii) A  certified copy of the support order.(iii) The amount of the monthly support payment. Such amount may include arrearages, if a support order specifies the payment of such arrearages. The notice shall indicate how much of the amount payable shall be applied toward liquidation of the arrearages.(iv) A  statement that delinquent support payments are more than 12 weeks in arrears, if appropriate.(v) Sufficient information identifying the member to enable processing by the designated official. The following information is requested:(A) Full name;(B) Social Security Number;(C) Military Service (Army, Navy, Air Force, or Marine Corps).



23756 Federal Register / V ol. 51, No. 126 / Tuesday, July 1, 1986 / Rules and Regulations(vi) The full name and address of the allottee. The allottee shall be an authorized person, the authorized person’s designee, or the recipient named in the support order.(vii) Any limitations on the duration of the support allotment.(viii) A  certificate that the official sending the notice is an authorized person.(2) The notice shall be sent by mail or delivered in person to the appropriate designated official of the Military Service. The designated official shall note the date and time of receipt on the notice.(3) The notice is effective when it is received in the office of the designated official.(4) When the notice does not sufficiently identify the member, it shall be returned directly to the authorized person with an explanation of the deficiency. However, before the notice is returned, if there is sufficient time, an attempt shall be made to inform the authorized person who sent the notice that it will not be honored unless adequate information is supplied.(5) Upon receipt of effective notice of delinquent support payments, together with all required supplementary documents and information, the designated official shall identify the member from whom moneys are due and payable. Under § 54.6{d}, the allotment shall be established in the amount necessary to comply with the support order and to liquidate arrearages if provided by a support order when the maximum amount to be allotted under this provision, together with any other moneys withheld for support from the member, does not exceed:(i) Fifty percent of the member’s disposable earnings for any month in which the member asserts by affidavit or other acceptable evidence that he or she is supporting a spouse, dependent child, or both, other than a party in the support order. When the member submits evidence, copies shall be sent to the authorized person, together with notification that the member's support claim shall be honored. If the support claim is contested by the authorized person, that authorized person may refer this matter to the appropriate court or other authority for resolution.(ii) Sixty percent of the member's disposable earnings for any month in which the member fails to assert by affidavit or other acceptable evidence that he or she is supporting a spouse, dependent child, or both.(iii) Regardless of the limitations above, an additional 5 percent of the member's disposable earnings shall be

withheld when the notice states that the total amount of the member's support payments is 12 or more weeks in arrears.(b) Disposable Earnings. (1) In determining disposable earnings for a member assigned within the contiguous United States, include the following payments. For definitions of these items, see DoD 5000.12-M.(1) Basic pay (including Military Service academy cadet and midshipman pay)-(ii) Basic allowance for quarters for members with dependents, and for members without dependents in grade E-7 or higher.(iii) Basic allowance for subsistence for commissioned and warrant officers.(iv) Special pay for physicians, dentists, optometrists, and veterinarians.(v) Submarine pay.(vi) Flying pay (all crew members).(vii) Diving pay.(viii) Proficiency pay or special duty assignment pay.(ix) Career sea pay.(2) To determine disposable earnings for a member assigned outside of the contiguous United States, the following shall supplement the payments listed in paragraph (b)(1) of this section:(i) Foreign duty pay.(ii) Special pay for duty subject to hostile fire (applies only to members permanently assigned in a designated area).(iii) Family separation allowances (only under certain type-II conditions).(iv) Special pay for overseas extensions(c) Calculations of disposable earnings shall exclude:(1) Amounts owed by the member to the United States.(2) Amounts mandatorily withheld for the U.S. Soldiers’ and Airmen’s Home.(3) Fines and forfeitures ordered by a court-martial or by a commanding officer.(4) Federal and state employment and income taxes withheld to the extent that the amount deducted is consistent with the member’s tax liability.(5) Deductions for the Servicemen’s Group Life insurance coverage.(6) Advances of pay received by the member before receipt of notice (see paragraph (c)(1) of this section) that may be due and payable by the member at some future date. Requests for advances received after notice for a statutorily required support allotment shall be reduced by the amount of the statutorily required support allotment.(7) Other amounts required by law to be deducted.

,-jLd) Notice to member and member’s -Commanding Officer.(1) As soon as possible, but not later than 15 calendar days after the date of receipt of notice, the designated official shall send to the member, at his or her duty station, written notice:(1) That notipé has been received from an authorized person, including a copy of the documents submitted.(ii) O f the maximum limitations provided in 15 U.S.C. 1673, with a request that the member submit supporting affidavits or other documentation necessary for determining the applicable percentage limitation.(iii) That the member may submit supporting affidavits or other documentation as evidence that the information contained in the notice is in error.(iv) That by submitting supporting affidavits or other necessary documentation, the member consents to the disclosure of such information to the party requesting the support allotment.(v) O f the amount or percentage that will be deducted if the member fails to submit the documentation necessary to enable the designated official to respond to the notice within the prescribed time limits.(vi) That a consultation with a judge advocate or legal officer will be provided by the Military Service, if possible, and that the member should immediately contact the nearest legal services office.(vii) O f the date that the allotment is scheduled to begin.(2) The designated official shall notify the member’s commanding officer, or designee, of the need for consultation between the member and a judge advocate or legal officer. The designated official shall provide the member’s commanding officer, or designee, with a copy of the notice and other legal documentation served on the designated official.(3) The Military Services shall provide the member with the following:(i) When possible, an in-person consultation with a judge advocate or legal officer of the Military Service concerned, to discuss the legal and other factors, involved in the member’s support obligation and failure to make payment.(ii) Copies any other documents submitted with the notice.(4) The member’s commanding officer, or designee, shall confirm in writing to the designated official within 30 days of notice that the member received a consultation concerning the member’s support obligation and the consequences



Federal Register / V o l. 51, No. 126 / Tuesday, July 1, 1986 / Rules and Regulations 23757of failure to make payments, or when appropriate, of the inability to arrange such consultation and the status of continuing efforts to fulfill the consultation requirement.(5) If, within 30 days of the date of the notice, the member has furnished the designated official affidavits or other documentation showing the information in the notice to be in error, the designated official shall consider the member’s response. The designated official may return to the authorized person, without action, the notice for a statutorily required support allotment together with the member’s affidavit and other documentation, if the member submits substantial proof of error, such as:(1) The support payments are not delinquent.(ii) The underlying support order in the notice has been amended, superseded, or set aside.(e) Payments. (1) Except as provided in paragraph (e)(3) the Secretary of the Military Department concerned, or designee, shall make the support allotment by the first end-of-month payday after the designated official is notified that the member has had a consultation with a judge advocate or legal officer, or that a consultation was not possible, but not later than the first end-of-month payday after 30 days have elapsed from the date of the notice to the member. The Military Services will not be required to vary their normal military allotment payment cycle to comply with the notice.(2) If several notices are sent with respect to the same member, payments shall be satisfied on a first-come, first- served basis within the amount limitations in paragraph (a)(5) of this section.(3) When the member identified in the notice is found not to be entitled to money due from or payable by the Military Service, the designated official shall return the notice to the authorized person and shall advise him or her that no money is due from or payable by the Military Service to the named individual. When it appears that amounts are exhausted temporarily or otherwise unavailable, the authorized person shall be told why, and for how long, any money is unavailable, if known. If the member separates from active duty, the authorized person shall be informed that the allotment is discontinued.(4) Payment of statutorily required allotments shall be enforced oyer other voluntary deductions and allotments when the gross amount of pay and allowances is not sufficient to permit all authorized deductions and collections.

(5) The authorized person or allottee shall notify the designated official promptly if the operative court order upon which the allotment is based is vacated, modified, or set aside. The designated official shall also be notified of any events affecting the allottee’s eligibility to receive the allotment, such as the former spouse’s remarriage, if a part of the payment is for spousal support, and notice of a change in eligibility for child support payments under circumstances of death, emancipation, adoption, or attainment of majority of a child whose support is provided through the allotment.(6) An allotment established under this Directive shall be adjusted or discontinued upon notice from the authorized person.(7) Neither the Department of Defense, nor any officer or employee thereof, shall be liable for any payment made from moneys due from, or payable by, the Department of Defense to any individual pursuant to notice regular on its face, if such payment is made in accordance with this Part. If a designated official receives notices based on a support order which, on its face, appears to conform to the laws of the jurisdiction from which it was issued, the designated official shall not be required to ascertain whether the authority that issued the order had obtained personal jurisdiction over the member.(f) List o f designated officials.Army—Commander, U.S. Army Finance and Accounting Center, ATTN: FINCL-G, Indianapolis, IN 46249-0160, (317) 542-2155.Navy—Director, Navy Family Allowance Activity, Anthony J. Celebrezze Federal Building, Cleveland, OH 44199, (216) 522- 5301.Air Force—Commander, Air Force Accounting and Finance Center, ATTN: jA , Denver, C O  80279, (303) 370-7524.Marine Corps—Commanding Officer, Marine Corps Finance Center (Code AA), Kansas City, MO 64197, (816) 926-7103.[FR Doc. 86-14841 Filed 6-30-86; 8:45 am] 
BILLING CODE 3810-01-M

Office of the Secretary

32 CFR Part 155

[DOD Directive 5220.6]

Defense Industrial Personnel Security 
Clearance Review Program

a c t i o n : Final rule.
SUMMARY: This part is revised to change a portion of the adjudication policy pertaining to Criminal Conduct under § 155.8(b) to exclude state felonies from strict policy, include consideration of a

reasonable period of rehabilitation, and provide for more equitable fan fair personnel security decision.
EFFECTIVE DATE: April 9, 1986.
FOR FURTHER INFORMATION CONTACT: Mr. James P. Brown, Director, Directorate for Industrial Security Clearance Review, 4019 Wilson Blvd., Suite 101, Arlington, V A  22203, telephone (202) 696-4598. 
SUPPLEMENTARY INFORMATION: The Office of the Secretary of Defense published the last edition of this part in the Federal Register on September 4, 1985 (50 FR 35790). It is now revised to incorporate the changes described in the 
s u m m a r y  above.
List of Subjects in 32 CFR Part 155Administrative practice and procedure, Business and industry, Classified information security clearance.Accordingly, 32 CFR Part 155 is amended as set forth below:1. The authority citation for Part 155 continues to read as folows:Authority: 5 U.S.C. 504, E .0 .10865. 3 CFR, 
1959-1963 COMP,, p. 3982. Part 155.8 (Adjudication policy) is revised to read as follows:
§ 155.8 Adjudication policy.(a) Financial Irresponsibility—The basis is failure to meet just and avoidable financial obligations voluntarily incurred.(1) Factors Which May be Considered in Determining Whether to Deny or Revoke Clearance: (i) History of bad debts and unmanageable indebtedness.(ii) Recent bankruptcy with continuing financial problems.(iii) Indebtedness aggravated or caused by gambling, alochol, drug abuse, or mental or emotional defects.(iv) A  history or pattern of writing checks not covered by sufficient funds.(v) Unfavorable judgments, liens, or repossessions.(vi) Deceit or deception, embezzlement, or change of address without advising creditors.(vii) Applicant’s indifference to financial obligations or a stated intention not to meet these obligations in the future.(viii) Financial mismanagement or irresponsible expenditures that exceed income or other assets.(2) Mitigating Factors:(i) Systematic efforts to satisfy creditors.(ii) Favorable change in financial habits.(iii) Stable employment record and favorable references.



23758 Federal Register f  V ol. 51, No. 126 / Tuesday, July 1, 1986 / Rules and Regulations(iv) Circumstances beyond the individual’s control contributing to indebtedness; e.g., major illness, debilitation, decrease or cutoff of income, and indebtedness due to court order.(v) Business-related bankruptcy.(b) Crim inal Conduct—The basis is any criminal violation of a federal, state, or local law. When it is determined that an applicant for a security clearance, or a person holding a clearance, has engaged in conduct which would constitute a felony under the laws of the United States, the clearance of such person shall be denied or revoked unless it is determined that there are compelling reasons to grant or continue such clearance. Compelling reasons can only be shown by clear and convincing evidence of the following:(1) The felonious conduct (i) did not involve an exceptionally grave offense; (ii) was an isolated episode; and {iii) the individual has demonstrated trustworthiness and respect for the law over an extended period since the offense occurred; or(2) The felonious conduct (i) did not involve an exceptionally grave offense; (ii) was an isolated episode; (iii) was due to the immaturity of the individual at the time it occurred; and (iv) the individual has demonstrated maturity, trustworthiness, and respect for the law since that time; or(3) In cases where the individual has committed felonious conduct but was not convicted of a felony, there are extenuating circumstances which mitigate the seriousness of the conduct such that it does not reflect a lack of trustworthiness or respect for the law,These criteria supersede all criteria previously used to adjudicate criminal conduct involving felonies. Involvement in criminal activities which does not constitute a felony shall be evaluated in accordance with the criteria set forth in paragraph (c) of this section. (For purposes of this paragraph, the term “felony” means any crime punishable by imprisonment for more than a year. The term “exceptionally grave offense” includes crimes against the Federal Government, its instrumentalities, officers, employees or agents; or involves dishonesty, fraud, bribery or false statement; or involves breach of trust or fiduciary duty; or involves serious threat to life or public safety.)”(c) Factors Which M ay be Considered 
in Determining whether to Deny or 
Revoke a Clearance: (1) Criminal conduct: (i) An established pattern of criminal conduct.

(ii) Failure to complete a rehabilitation program resulting from disposition of a criminal proceeding.(iii) Criminal conduct that is so recent in time as to preclude a determination that recurrence is unlikely.(iv) Close and continuing association with persons known to be involved in criminal activities.(v) Criminal conduct indicative of a serious mental aberration, lack of remorse, or insufficient probability of rehabilitation success.(vi) Disposition(A) Conviction.(B) Disposition on a legal issue not going to the merits of the crime.(C) Arrest or indictment pending trial.(2) Arrest Record. In evaluating anarrest record, information that indicates that the individual was acquitted, that the charges were dropped or the subject of a stet of nolle prosequi, that the record was expunged, or that the case was dismissed due to error not going to the merits does not necessarily negate the security significance of the arrest. Personnel security determinations are to be made on the basis of all available information concerning a person’s conduct and actions rather than the legal outcome of a criminal proceeding. Linda M . Lawson,
Alternate OSD Federal Register Liaison 
Officer, Department of Defense.June 26.1986.[FR Doc. 86-14785 Filed 6-30-86; 8:45 am] 
BILLINQ CODE 3810-01-M

ENVIRONMENTAL PROTECTION 
AGENCY

40 CFR Part 52

[Region II Docket No. 65; FRL-3036-9]

State Implementation Plans for 
Visibility Monitoring Strategy and 
Visibility New Source Review, New 
Jersey, Idaho, and North Dakota; Final 
Rule and Corrections

A G E N C Y : Environmental Protection Agency.
A C T IO N : Final rulemaking, and corrections.
S u m m a r y : In this action the Environmental Protection Agency (EPA) is promulgating regulations for visibility monitoring in New Jersey. Federal visibility monitoring regulations were proposed for 34 states, including New Jersey, at 49 FR 42670 on October 23, 1984. In addition, New Jersey submitted draft State provisions to meet the visibility monitoring requirements. However, to date these requirements

have not been adopted by the State. Therefore, EPA is promulgating its Federal regulations for New Jersey. In the future these federal requirements may be superseded by EPA-sponsored State requirements. This document also correctly designates certain sections added July 12,1985 (50 FR 28553). 
e f f e c t i v e  D A T E : This action will become effective on July 31,1986. 
A D D R E S S E S : The Docket established for today’s action is A-84-32 and is available for public inspection during normal business hours at: Central Docket Section, Environmental Protection Agency, West Tower Lobby, Gallery 1, 401 M Street, SW., Washington, DC 20460.Copies of the New Jersey proposal and the comments EPA received on its notice are available for public inspection during normal business hours at: Environmental Protection Agency, Region II Office, Air Programs Branch, Room 1005, 26 Federal Plaza, New York. New York 10278.
F O R  FU R T H ER  IN FO R M A T IO N  C O N T A C T : For Docket A-84-32: Janet C. Metsa, Control Programs Development Division (MD-15), Office of Air Quality Planning and Standards, Environmental Protection Agency, Research Triangle Park, N.C. 27711, (919) 541-5540.For Region II Docket #59 and this Federal Register notice: William S. Baker, Chief, Air Programs Branch, Environmental Protection Agency, Region II Office, 26 Federal Plaza, Room 1005, New York, New York 10278 (212) 264-2517.
S U P P L E M E N T A R Y  IN FO R M A T IO N : Section 169A of the Clean Air Act (42 U.S.C. 7491) requires visibility protection for mandatory Class I federal areas where the Environmental Protection Agency (EPA) has determined visibility is an important value. “Mandatory Class I federal areas” are certain national parks, wilderness areas, and international parks as described in section 162(a) of the Clean Air Act (42 U.S.C- 7472(a)). The mandatory Class I federal areas where visibility is an important value are identified in EPA regulations at 40 CFR 81.400-437.Section 169A specifically requires EPA to promulgate regulations requiring certain states to amend their State Implementation Plans (SIPs) to provide visibility protection. On December 2. 1980, EPA promulgated the required visibility regulations at 45 FR 80084 (codified at 40 CFR 51.300, et. seq.). Following this, in December 1982, the Environmental Defense Fund (EDF) filed a citizen’s suit alleging that EPA failed to perform a nondiscretionary duty



23759Federal Register / Vol.under section 110(e) of the Clean Air Act to promulgate visibility plans for those states that had failed to submit the required revision to EPA.The EPA and EDF negotiated a settlement agreement for deficient states and the court approved this agreement on April 20,1984.The settlement agreement requires EPA to promulgate visibility SIPs on a specified schedule for those states that have not submitted them to EPA. (For more information on the settlement agreement, see 49 FR 20647 on May 16, 1984.) EPA proposed SIP revisions for 34 states, including New Jersey, on October 23,1984, at 49 FR 42670. The settlement agreement requires EPA to approve state submittals or to promulgate federal programs.On May 5 and November 21,1985 New Jersey submitted a draft visibility monitoring plan to EPA for review. A  proposed rule concerning this plan was published in the Federal Register on February 11,1986 at 51 FR 5093. EPA Region II Docket Number 59 was established for a proposed draft visibility monitoring plan submitted by New Jersey. The comment period for this proposal closed on March 13,1986. However, as yet, New Jersey has not finalized its plan. For this reason and because of the settlement agreement,EPA is promulgating the federal visibility monitoring strategy for New Jersey. New Jersey has informed EPA that it is continuing to develop its own programs and plans to submit final provisions to EPA. If New Jersey does submit an adopted plan and, after public notice and comment, EPA approves it, that approval will supersede today’s promulgation.Today’s notice also corrects errors in a federal visibility new source review (NSR) program which EPA promulgated for New Jersey on July 12,1985 (50 FR 28544). It assigns the proper Code of Federal Regulations section number to the federal visibility program for New Jersey, Idaho, and North Dakota. No substantive change in EPA’s promulgation of the NSR portion of the program is being made.CommentsEPA accepted comments on its October 23,1984 proposal in the fall of 1984. These comments can be obtained through Docket A-84-32 at the address given in the beginning of this notice. All major issues raised during the comment period were addressed in the promulgation notice of July 12,1985 (50 FR 28544). No comments were submitted that were specific to the visibility monitoring plan for New Jersey. Comments submitted to Region II

51, No. 126 / Tuesday, July 1, 1986Docket Number 59 on the proposed visibility monitoring plan drafted by New Jersey will not be addressed at this time. A new opportunity for public comment will be made available should New Jersey submit an adopted plan.Under Executive Order 12291, today’s action is not “Major.” It has been submitted to the Office of Management and Budget (OMB) for review.Under section 307(b)(1) of the Clean Air Act petitions for judicial review of this action must be filed in the United States Court of Appeals for the appropriate circuit within 60 days from today. The action may not be challenged later in proceedings to enforce its requirements (See 307(b)(2).).List of Subjects in 40 CFR Part 52Air pollution control.Lee M. Thomas,
Administrator, En vironmental Protection 
Agency.Dated: June 16,1986.
PART 52— APPROVAL AND 
PROMULGATION OF 
IMPLEMENTATION PLANSPart 52, Chapter 1 of Title 40, Code of Federal Regulation, is amended as follows:
Subpart FF— New Jersey1. The authority citation for Part 52 continues to read as follows:Authority: 42 U.S.C. 7401-7642.2. At 50 FR 28553, July 12,1985,§§ 52.689, 52.1605, and 52.1881(b) were incorrectly added. These sections are correctly designated as § § 52.690, 52.1606, and 52.1831(b) respectively.3. In addition, § 52.1606 is revised to read as follows:
§ 52.1606 Visibility protection.(a) The requirements of section 169A of the Clean Air Act are not met because the plan does not include approvable procedures meeting the requirements of 40 CFR 51.305 and 51.307 for protection of visibility in mandatory Class I federal areas.(b) Regulations for visibility monitoring and new source review. The provisions of § § 52.26 and 52.28 are hereby incorporated and made part of the applicable plan for the State of New Jersey.(FR Doc. 86-14550 Filed 6-30-86: 8:45 am) 
BILUNG CODE 6560-50-M

Rules and Regulations
40 CFR PART 403 

[FRL-3042-3]

Water Pollution; General Pretreatment 
Regulations for Existing and New 
Sources; Correction

A G E N C Y : Environmental Protection Agency.
A C T IO N : Final rule: correction.
S U M M A R Y : This document corrects typographical and other errors in a final rule published at 51 FR 20426 (June 4. 1986), which amended the General Pretreatment Regulations (40 CFR Part 403).
F O R  FU R T H ER  IN FO R M A T IO N  C O N T A C T :  Hans I.E. Bjornson, Permits Division (EN-336), Office of Water Enforcement and Permits, U.S. Environmental Protection Agency, Washington, DC 20460. Telephone: (202) 475-9530.
S U P P L E M E N T A R Y  IN FO R M A T IO N : On June 4,1986 (51 FR 20426), EPA issued a final rule making technical amendments and other minor revisions to the General Pretreatment Regulations (40 CFR Part 403). Today EPA is correcting several typographical and other errors contained in the June 4 final rule.

D ated: June 24,1986.Martha G. Prothro,
Acting Director, Office of Water Enforcement 
and PermitsAccordingly, 51 FR 20426 (June 4,1986) is corrected as follows:1. In the preamble at page 20426, column 3, the reference to “ § 403.3(e)” is corrected to read “ § 403.3(f).”2. In the preamble at page 20427, column 2, insert the following after the first sentence of the second full paragraph: “Section 403.6(e) also requires the industrial user to comply with the ‘alternative daily maximum and 
long-term average limits fixed by the Control Authority . . . .’ (emphasis added).”3. In the preamble at page 20427, column 2, the fourth sentence of the second full paragraph is corrected to read: “To avoid confusion, the Agency is changing the language of § 403.6(e), replacing ‘long-term average value(s)’ and ‘long-term average limits' with the more accurate terms ‘monthly average value(s)’ and ‘monthly average limits,’ respectively.”
§ 403.8 [Corrected]4. On page 20429, column 1, paragraph 15 amending § 403.8(a) is deleted.5. On page 20429, column 1, paragraph 18 is corrected to read as follows:
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§ 403.3 [Corrected]6. On page 20430, column 2, the reference to “paragraph (e)” in paragraph 3, which describes amendments to § 403.3, is corrected to read “paragraph (f)” and the paragraph designation in the regulatory text is corrected to read “f7. On page 20430, column 2, paragraph 3, amending § 403.3, the reference to “paragraph (n)” is corrected to read “paragraph (m)” and the paragraph designation in the regulatory text is corrected to read “m” .
§ 403.6 [Corrected]8. On page 20430, column 3, paragraph 10 is corrected to read as follows:“10. Section 403.6 is amended by removing the words ‘long-term average value(s)’ and ‘long-term average limits’ from paragraph (e) and inserting, in their place, the words ‘monthly average value(s)’ and ‘monthly average limits,’ respectively.”[FR Doc. 88-14914 Filed 6-30-86; 8:45 am] 
BILLING CODE 6560-50-M

GENERAL SERVICES 
ADMINISTRATION

41 CFR Part 101-47 

[FPMR Arndt. H-159]

Negotiated Sales to Public Bodies

A G E N C Y : Federal Property Resources Service, G SA.
A C T IO N : Final rule.
S U M M A R Y : This rule amends the regulation covering the negotiated sale of Federal surplus real property to public bodies. The regulation is amended to include an excess profits clause.
E F F E C T IV E  D A T E : July 1, 1986.
F O R  FU R T H ER  IN FO R M A T IO N  C O N T A C T : Mr. James H. Pitts, Office of Real Property, (202-535-7067). 
S U P P L E M E N T A R Y  IN FO R M A T IO N : G SA  has determined that this rule is not a major rule for the purposes of Executive Order 12291 of February 17,1981, because it is not likely to result in an annual effect on the economy of $100 million or more: a major increase in costs to consumers or others: or significant adverse effects. Therefore, a Regulatory Impact Analysis has not been prepared. G SA  has based all administrative decisions underlying this rule on adequate information concerning the need for, and

consequences of, this rule; has determined that the potential benefits to society from this rule outweigh the potential costs and has maximized the net benefits; and has chosen the alternative approach involving the least net cost to society.List of Subjects in 41 CFR Part 101-47Surplus Government Property,Government property management.
PART 101 -47— UTI LIZ AT ION AND 
DISPOSAL OF REAL PROPERTY1. The authority citation for Part 101- 47 continues to read as follows:Authority: Sec. 205(c). 63 Stat. 390: (40 U.S.C. 486(c)).
Subpart 101-47.3— Surplus Real 
Property Disposal2. The table of contents for Part 101- 47 is amended by adding one entry as follows:
101-47.4908 Excess profits covenant.3. Section 101-47.304-9 is amended by adding paragraph (c) to read as follows:
§ 101-47.304-9 Negotiated Disposals.* ★  * * *(c) Negotiated sales to public bodies under 40 U.S.C. 484(e)(3)(H) will be considered only when the disposal agency has made a determination that a public benefit will result from the negotiated sale which would not be realized from a competitive sale disposal. The offer to purchase and the conveyance document concerning such negotiated sales shall contain an excess profits covenant. A  standard Excess Profits Covenant for Negotiated Sales to Public Bodies is illustrated in § 101- 47.4908. The standard covenant is provided as a guide, and appropriate modifications may be made provided that its basic purpose is retained. The disposal agency shall monitor the property involved and inspect records related thereto as necessary to ensure compliance with the terms and conditions of the sale and may take any actions which it deems reasonable and prudent to recover any excess profits realized through the resale of the property.
Subpart 101-47.49— Illustrations4. Section 101-47.4908 is added to read as follows:
§ 101-47.4908 Excess profits covenant.Excess Profits Covenant for Negotiated Sales to Public Bodies(a) This covenant shall run with the land for a period of 3 years from the date of conveyance. With respect'to the property

described in this deed, if at any time within a 3-year period from the date of transfer pf title by the Grantor, the Grantee, or its successors or assigns, shall sell or enter into agreements to sell the property, either in a single transaction or in a series of transactions, it is covenanted and agreed that all proceeds received or to be received in excess of the Grantee’s or a subsequent seller’s actual allowable costs will be remitted to the Grantor. In the event of a sale of less than the entire property, actual allowable costs will be apportioned to the property based on a fair and reasonable determination by the Grantor.(b) For purposes of this covenant, the Grantee’s or a subsequent seller’s allowable costs shall include the following:(1) The purchase price of the real property;(2) The direct costs actually incurred and paid for improvements which serve only the property, including road construction, storm and sanitary sewer construction, other public facilities or utility construction, building rehabilitation and demolition, landscaping, grading, and other site or public improvements;(3) The direct costs actually incurred and paid for design and engineering services with respect to the improvements described in (b)(2) of this section; and(4) The finance charges actually incurred and paid in conjunction with loans obtained to meet any of the allowable costs enumerated above.(c) None of the allowable costs described in paragraph (b) of this section will be deductible if defrayed by Federal grants or if used as matching funds to secure Federal grants.(d) In order to verify compliance with the terms and conditions of this covenant, the Grantee, or its successors or assigns, shall submit an annual report for each of the subsequent 3 years to the Grantor on the anniversary date of this deed. Each report will identify the property involved in this transaction and will contain such of the following items of information as are applicable at the time of submission:(1) A  description of each portion of the property that has been resold;(2) The sale price of each such resold portion;(3) The identity of each purchaser;(4) The proposed land use; and(5) An enumeration of any allowable costs incurred and paid that would offset any realized profit.If no resale has been made, the report shall so state.(e) The Grantor may monitor the property and inspect records related thereto to ensure compliance with the terms and conditions of this covenant and may take any actions which it deems reasonable arid prudent to recover any excess profits realized through the resale of the property.Dated: June 18,1986.T. C. Golden,
A dministrator of General Services.[FR Doc. 86-14793 Filed 6-30-86; 8:45 am) 
BILLING CODE 6820-96-M
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FEDERAL COMMUNICATIONS 
COMMISSION

47 CFR Part 73

l MM Docket No. 84-231; FCC 86-210]

FM Radio Broadcasting; 
implementation of BC Docket No. SO
SO, Fourth Report and Order

a g e n c y : Federal Communications Commission.
A C T IO N : Final rule.
s u m m a r y : In response to its Further 
Notice o f Proposed Rule M aking in this proceeding the Commission considered four counterproposals to its official list of cities. These counterproposals included: Corbin, Kentucky; Vergennes, Vermont; LaCrosse, Wisconsin; and Jacksonville, North Carolina. In light of its recent action in Docket No. 85-313, amending § 1.420(g) to permit adjacent channel upgrades, the action taken herein approves three upgrades for Vergennes, Vermont; LaCrosse, Wisconsin; Corbin, Kentucky, and other allotment actions in North Carolina, Tennessee, and Virginia.
EFFE CT IV E D A T E : July 31, 1986.
A D D R E S S: Federal Communications Commission, Washington, DC 20554.
FOR FU R TH ER  IN FO R M A T IO N  C O N T A C T : Arthur D. Scrutchins, Mass Media Bureau, (202) 634-6530.
SU PP L EM EN T A R Y  IN FO R M A T IO N : This is a summary of the Commission’s Fourth 
Report and Order, MM Docket 84-231, adopted April 25,1986 and released May9,1986.The full text of this Commission decision is available for inspection and copying during normal business hours in the FCC Dockets Branch (Room 230),1919 M Street NW, Washington, DC. The complete text of this decision may also be purchased from the Commission’s copy contractors, International Transcription Service, (202) 857-3800, 2100 M Street, NW, Suite 140, Washington, DC 20037.Summary of Fourth Report and OrderIn the First Report and Order, published January 25,1985, 50 Fed. Reg. 3514 in MM Docket 84-231, the Commission granted 689 new FM channel allotments throughout the country. Simultaneously in the Further 
Notice o f Proposed Rule Making, published January 22,1985, 50 FR 2835, . the Commission proposed to make FM allotments to Corbin, Kentucky; Vergennes, Vermont; LaCrosse, Wisconsin; South Pittsburg, Tennessee, and Jacksonville, North Carolina, in response to counterproposals filed in

this proceeding. The counterproposal for South Pittsburg, Tennessee, was addressed in the Third Report and 
Order, published August 6,1985, 50 FR 31721. Consideration of the remaining four counterproposals which involved the substitution of higher class adjacent channels and the modification of licenses was deferred due to the pendency of MM Docket No. 85-313, 
M odification o f FM  Broadcast Licenses 
to Higher Class Co-Channel or Adjacent 
Channels. In that proceeding it was determined that where the requested higher class channel is adjacent to the current channel of operation, it is now unnecessary to consider competing expressions of interest or to demonstrate the availability of an additional equivalent channel.In this proceeding the Commission considered the above four counterproposals in light of its action in Docket No. 85-313, amending § 1.420(g) to permit the adjacent channel upgrades and made the following FM channel substitutions: (1) Channel 294C2 for Channel 292A in Vergennes, Vermont, and modification of the license of Station WIZN(FM), Vergennes, to specify operation on Channel 294C2; (2) Channel 239C2 for Channel 240A in LaCrosse, Wisconsin, and modification of the license of Station WSPL-FM, LaCrosse, to specify Channel 239C2; (3) Channel 297C2 for Channel 296A and Channel 258C2 for Channel 257A  in Corbin, Kentucky and the modification of the licenses of Stations WCTT(FM) and WYGO(FM), Corbin, respectively.It was further shown in a petition for reconsideration in connection with the Corbin, Kentucky, proposal that the Commission did not take into account site availability problems on the proposed Corbin channel. This showing met the standard of Commission error set forth in the Memorandum Opinion 
and Order to the First Report and Order in Docket No. 84-231, as a basis to make the following changes: the substitution of Channel 259A for Channel 279A in Coeburn, Virginia, with a 3 kilometer (1.8 miles) north site restriction; the substitution of Channel 226A for Channel 259A to Clinchco Virginia, with a 4.1 kilometer (2.6 miles) northwest site restriction; and the allotment of Channel 274A to Jellico, Tennessee, as its first FM channel.Finally, the Commission substituted Channel 254C2 for Channel 221A and modified the license of Station WRCM(FM), Jacksonville, North Carolina, and allotted Channel 222C2 to Jacksonville as an additional equivalent channel pursuant to current Commission policy set forth in § 1.420(g) without relying on the recent amendment to that

section in Docket 85-313. It also allotted Channel 276A to Kinston, North Carolina, as its third FM channel.The proposal contained herein has been analyzed with respect to the Paperwork Reduction Act of 1980 and found to contain no new or modified form, information collection and/or record keeping, labeling, disclosure, or record retention requirements; and will not increase or decrease burden hours imposed on the public.Ordering ClausesAccordingly, pursuant to the authority contained in sections 4(i), 5(c)(1), 303 (g) and (r) and 307(b) of the Communications Act of 1934, as amended, and §§ 0.61, 0.204 and 0.283 of the Commission’s rules, It Is Ordered, That effective July 31,1986, the FM Table of Allotments, § 73.202(b) of the Commission’s Rules Is Amended by adding the following communities and channels:
City Channel No.

258C2, and 297C2. 
222C2, 254C2, and

288A.
236. 249A, and 275A. 
274A.
294C2.
226A.
2S9A.
227, 239C2, and 285A.It Is Further Ordered, That in accordance with the Public Notice of May 8,1985, applications will be accepted for:Channel 274A, Jellico, Tennessee in numerical sequence No. 16;Channel 226A, Clinchco, Virginia in numerical sequence No. 49;Channel 259A, Coeburn, Virginia in numerical sequence No. 29;Channel 222C2, Jacksonville, North Carolina in numerical sequence No. 58;Channel 275A, Kinston, North Carolina in numerical sequence No. 13.It Is Further Ordered, That pursuant to section 316 of the Communications Act of 1934, as amended, the license of Crawford Broadcasting, Inc. for Station W CTT-FM, Corbin, Kentucky, is modified to specify operation on Channel 297C2 in lieu of Channel 296A; the license of Vernon-McCreery Broadcasting, Inc. for Station W Y G O - FM, Corbin, Kentucky is modified to specify operation on Channel 258C2 in lieu of Channel 257A; the license of Station WIZN(FM), Vergennes, Vermont is modified to specify operation on Channel 294C2 in lieu of Channel 292A; the license of Station WSPL-FM, LaCrosse, Wisconsin, is modified to



23762 Federal Register / V ol. 51, No. 126 / Tuesday, July 1, 1986 / Rules and Regulationsspecify operation on Channel 239C2 in lieu of Channel 240A and the license of Station WRCM(FM), Jacksonville, North Carolina, is modified to specify operation on 254C2 in lieu of Channel 221A. The above license modifications are subject to the following conditions:(a) The license shall submit to the Commission a minor change application for a construction permit (Form 301) specifying the new facilities,(b) Upon the grant of the construction permit, program tests may be conducted in accordance with § 73.1620.(c) Nothing contained herein shall be construed to authorize a change in transmitter location or to avoid the necessity of filing an environmental impact statement pursuant to § 1.1301 of the Commission’s Rules.It Is Further Ordered, That the petition entitled “Comments and Counterproposals on Further Notice of Proposed Rule Making” filed by Barbourville Community Broadcasting, Inc. is unacceptable for filing and Is Dismissed.It Is Further Ordered, That the petition entitled “Petition for Reconsideration” filed by Crawford Broadcasting, Inc. and accepted for filing as a counterproposal (RM-4905) is granted in part and otherwise Dismissed As Moot.It Is Further Ordered, That the petition entitled “Contingent Dismissal of Proposal” filed by Crawford Broadcasting, Inc. Is Dismissed As Moot.It Is Further Ordered, that this proceeding is terminated. For further information concerning this proceeding please contact Arthur Scrutchins, Mass Media Bureau, (202) 634-6530..List of Subjects in 47 CFR Part 73Radio broadcasting.William J. Tricarico,
Secretary.[FR Doc. 86-10951 Filed 6-30-86; 8:45 am) 
BILLING CODE 6712-01-M

47 CFR Part 73

[MM Docket No. 83-1135, RM’s-4581, 4673, 
5077; MM Docket No. 84-378, RM’s-4300, 
4353, 4396, 4441, 4442, 4493, 4604, 4798, 
4814, and 4819]

Television Broadcasting Services; 
Arab, AL, et ai.

A G E N C Y : Federal Communications Commission.
A C T IO N : Final rule.
s u m m a r y : This document assigns or modifies television broadcasting services in several states. These changes to the service are in response to

petitioners seeking to improve or provide television broadcasting services for various communities. With this action, this proceeding is terminated. 
E F F E C T IV E  D AT E : July 18, 1986.
F O R  FU R TH ER  IN FO R M A T IO N  C O N T A C T : Leslie K. Shapiro, Mass Media Bureau (202) 634-6530.
S U P P L E M E N T A R Y  IN FO R M A T IO N : This is a summary of the Commission’s Second Report and Order, MM Docket Nos. 83- 1135 and 84-378, adopted May 30,1986, and released June 11,1986. The full text of this Commission decision is available for inspection and copying during normal business hours in the FCC Dockets Branch (Room 230), 1919 M Street, NW., Washington, DC. The complete text of this decision may also be purchased from the Commission’s copy contractor, International Transcription Service (202) 857-3800, 2100 M Street, NW., Suite 140. Washington, DC 20037.List of Subjects in 47 CFR Part 73 Television broadcasting.
PART 73— [AMENDED]47 CFR Part 73 is amended as follows:1. The authority citation for Part 73 continues to read:Authority: 47 U.S.C. 154, 303.2. Section 73.606(b) is amended by adding the following channels and communities:
§ 73.606 Table of Assignments.★  * *' * |(b) * * *

City Channel No.

Arab. AL...................................... 5 6 -
Tuskegee. AL.................................. 2 2 -
Panama City. FL........................... 7 + , 13, 2 8 -, *56
Flintstone, G A ................................. *41-
Monroe. GA.................. 63
Young Harris, G A ........................... *51-
Bowling Green, KY.......................... 13, *24-, 40 + . *53-, 

59+ '
CuUowhee, N C................................ 50+

Ralph A . Haller,
Acting Chief, Policy and Rules Division, Mass 
Media Bureau.[FR Doc. 86-14754 Filed 6-30-86; 8:45 am] 
BILLING CODE 6712-01-M

47 CFR Part 73

[MM Docket No. 85-336; RM-5028J

Television Broadcasting Services; 
Mineola, TX

a g e n c y : Federal Communications Commission.

A C T IO N : Final rule.
S U M M A R Y : This document assigns UHF Television Channel 64 to Mineola,Texas, as that community’s first commercial television service, at the request of Golden Communications, Inc. Comments were filed by the petitioner and Texas American Broadcasting, Ltd.With this action, this proceeding is terminated.
E F F E C T IV E  D A T E : July 31, 1986.
F O R  FU R TH ER  IN FO R M A T IO N  C O N T A C T : Patricia Rawlings, (202) 634-6530.
S U P P L E M E N T A R Y  IN FO R M A T IO N : This is a summary of the Commission’s Report and Order, MM Docket No. 85-336, adopted June 13,1986, and released June24,1986. The full text of this Commission decision is available for inspection and copying during normal business hours in thé FCC Dockets Branch (Room 230), 1919 M Street NW, Washington, DC. The complete text of this decision may also be purchased from the Commission’s copy contractors, International Transcription Service, (202) 857-3800, 2100 M Street NW, Suite 140, Washington, DC. 20037.List of Subjects in 47 CFR Part 73 Television Broadcasting.
PART 73— [AMENDED]47 CFR Part 73 is amended as follows:1. The authority citation for Part 73 continues to read:Authority: 47 U.S.C. 154, 303.2. Section 73.606(b) is amended by adding the following entry to the table of assignment:
§ 73.606 Table of Assignments.* * * ★  ★

(b) * * *
Texas Channel

No.

Mineola................................................... ...............  64 +

Mark N. Lipp,
Chief, Allocations Branch, Policy and Rules 
Division, Mass Media Bureau.[FR Doc. 86-14755 Filed 6-30-86; 8:45 am) 
BILLING CODE 6712-01-M
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47 CFR Part 73

[MM Docket No. 85-263; RM-4957]

Radio Broadcasting Services; Macon, 
MS

a g e n c y : Federal Communications Commission.
ACTION: Final rule.
s u m m a r y : This document allots Channel 263A to Macon, Mississippi, as that community’s first FM service at the request of Double ‘H ’ Broadcasting Company. Supporting comments were filed by the Double ‘H ’ Broadcasting. With this action, this proceeding is terminated.
EFFECTIVE DATE: July 31,1986. The window period for filing applications will open on August 1,1986, and close on September 2,1986.
FOR FURTHER INFORMATION CONTACT: Kathleen Scheuerle, (202) 634-6530. 
SUPPLEMENTARY INFORMATION: This is a summary of the Commission’s Report and Order MM Docket 85-263, adopted June 11,1986, and released June 24,1986. The full text of this Commission decision is available for inspection and copying during normal business hours in the FCC Dockets Branch (Room 230), 1919 M Street NW, Washington, D.C.The complete text of this decision may also be purchased from the Commission’s copy contractors, International Transcription Service,(202) 857-3800, 2100 M Street NW, Suite 140, Washington, DC. 20037.List of Subject in 47 CFR Part 73 Radio broadcasting.
PART 73— [AMENDED]1. The authority citation for Part 73 continues to read:Authority: 47 U.S.C. 154, 303.2. Section 73.202(b) is amended by adding the following entry to the table of allotments:
§73.202 Table of Allotments. 
* * * * *(b) * * *

Mississippi Channel
No.

Macon.......
. . . . .

Mark N. Lipp,
Chief Allocations Branch, P olicy and Rules 
Division, M ass M edia Bureau.[FR Doc. 86-14751 Filed 6-30-86; 8:45 am] 
BILLING CODE 6712-01-M

47 CFR Part 73

IMM Docket No. 85-315, RM-5089, RM- 
5262]

Radio Broadcasting Services; 
Moultonborough and Campton, NH

AGENCY: Federal Communications Commission.
ACTION: Final Rule.
s u m m a r y : This document allocates Channel 295A to Moultonborough, NH at the request of SfB Corporation, and Channel 289A to Campton, NH at the request of Campton Communications,Inc. The allocations could provide both communities with their first local FM service.With this action, this proceeding is terminated.
EFFECTIVE DATE: July 31,1986. The window period for filing applications will open on August 1,1986, and close on September 2,1986.
FOR FURTHER INFORMATION CONTACT: Leslie K. Shapiro, Mass Media Bureau, (202) 634-6530.
SUPPLEMENTARY INFORMATION: This ÌS a summary of the Commission’s Report and Order, MM Docket No. 85-315, adopted June 13,1986, and released June24,1986. The full text of this Commission decision is available for inspection and copying during normal business hours in the FCC Dockets Branch (Room 230), 1919 M Street, NW., Washington, DC. The complete text of this decision may also be purchased from the Commission’s copy contractor, International Transcription Service,(202) 857-3800, 2100 M Street, NW, Suite 140, Washington, DC 20037.List of Subjects in 47 CFR Part 73Radio broadcasting.
PART 73— [AMENDED]1. The authority citation for Part 73 continues to read:Authority: 47 U.S.C. 154, 303.2. Section 73.202(b) is amended by adding the following channels and communities:
§ 73.202 Table of Allotments.
* * * * *(b) * * *

New Hampshire

Campton.................. ...............................................  2B9A

Moultonborough..................  .................................  295A

.. .. ChannelNew Hampshire

Mark N. Lipp,
Chief, A llocations Branch, P olicy and Rules 
Division, M a ss M edia  Bureau.]FR Doc. 86-14752 Filed 6-30-86; 8:45 am]
BILLING CODE 6712-01-M

47 CFR Part 73

[MM Docket No. 85-312; RM-5047]

Radio Broadcasting Services;
Slaton, TX

AGENCY: Federal Communications Commission.
ACTION: Final rule.
s u m m a r y : This document substitutes Channel 225A for Channel 224A at Slaton, Texas, and modifies the license of Station KJAK(FM) to specify operation on the new frequency, at the request of Williams Broadcasting Group. With this action, this proceeding is terminated.
EFFECTIVE DATE: July 31, 1986.
FOR FURTHER INFORMATION CONTACT: Patricia Rawlings (202) 634-6530.
SUPPLEMENTARY INFORMATION: This is a summary of the Commission’s Report and Order, MM Docket No. 85-312, adopted June 11,1986, and released June24,1986. The full text of this Commission decision is available for inspection and copying during normal business hours in the FCC Dockets Branch (Room 230), 1919 M Street, NW, Washington, DC.The complete text of this decision may also be purchased from the Commission’s copy contractors, International Transcription Service, (202), 857-3800, 2100 M Street, NW, Suite 140, Washington, DC 20037.List of Subjects in 47 CFR Part 73Radio Broadcasting.
PART 73— (AMENDED)1. The authority citation for Part 73 continues to read:Authority: 47 U.S.C. 154, 303.2. Section 73.202(b) is amended by revising the following entry to the table of allotments:
§ 73.202 Table of Allotments.( b) * * *
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T e x a s C h a n n e l
N o .

S la t o n .................

* *

* * •

Mark N. Lipp,
Chief, A llocations Branch, P olicy and Rules 
Division, M ass M edia Bureau.(FR Doc. 86-14753 Filed 6-30-86; 8:45 am] 
BILLING CODE 6712-01-M

47 CFR Part 73 
[MM Docket No. 84-752]

Changes in AM Technical Rules to 
Reflect New Internationa! Agreements; 
Establishment of Effective Date
a g e n c y : Federal Communications Commission.
A C T IO N : Order establishing effective date.
s u m m a r y : This action dissolves a stay and establishes the effective date for the use of the new groundwave curves adopted in MM Docket No. 84-752 (50 FR 18818). As a result, it will be possible to utilize the new metric curves which parallel those in use internationally. 
EFFECTIVE DATE: January 1,1987.
FOR FURTHER INFORMATION CONTACT: Jonathan David, Mass Media Bureau (202) 632-6955.[MM Docket No. 84-752]Changes in AM  Technical Rules to Reflect New International Agreements; OrderAdopted: June 23,1986.Released June 24,1986.By the Chief, Mass Media Bureau.1. By Report and Order in this proceeding (50 FR 18818, published May 2,1985) the Commission adopted a series of changes in the AM  technical rules to reflect new international agreements which had been or were being negotiated. These included new metric groundwave curves which were adopted to replace the old curves in§ 73.184 which had been based on English units. The new curves were essentially the same curves which had been included in the 1984 US/Canadian AM  Agreement and which parallel the curves in the Region 2 AM  Agreement (Rio de Janeiro, 1981).2. Shortly after the new curves were adopted, the Commission received a motion for stay. The motion noted the problems which could occur as the new curves wrere brought into use to replace the old curves and the fact that that a considerable period of time elapses

between the time the curves are used for studies and these studies actually are filed. With this in mind and since at this point the curves themselves were not yet available for use, the Commission concluded that it was appropriate to stay use of the new curves. This was accomplished, under delegated authority, by the adoption of the Partial 
Stay  on May 30,1985.3. Now that the new curves are being reproduced for distribution in the near future, it is possible to dissolve the stay and to specify an effective date for the new curves. This date needs to be far enough in advance to provide time for all parties to convert to use of the new curves which will be required for all applications filed on or after the effective date. In addition, a question arises regarding how to deal with applications filed before the effective date but which remain on file after that date. Initially, the Commission indicated its intention to apply the new curves to these applications. However, this approach introduces uncertainty into the application process. Accordingly, the Commission has decided to continue to process these applications under the rules in effect at the time of their filing.4. In addition to the curves themselves, the Commission indicated its intention to issue a printout of the computer program which was employed for calculating the points used in plotting the new groundwave curves.The Commission also plans to make available a listing of the calculated points for the curves for use in “look-up” tables where desired. These additional materials will be released during the same period when the new curves themselves will be made available.15. The new curves are expected to become available in the near future, thereby permitting the establishment of an effective date. To allow adequate time for their introduction, as well as for needed modification of computer programs, the effective date will be set for January 1,1987. The Commission will make an announcement when the curves and the other materials become available. Because of the voluminous size of the “look-up” tables, the Commission does not plan to publish them but will make them available through its Copy Contractor.6. Accordingly, It Is Ordered That pursuant to authority contained in

1 To facilitate use of the groundwave curves for 
close-in calculations and analysis, the Commission 
has produced an expanded scale version of the 
upper portion of each of the curves on graph paper 
with three by 2.5 log fields. These expanded curves, 
numbered 1A et seq., may be used in lieu of the 
standard scale curve whenever desired. No change 
in result occurs, as only the scale is changed.

sections 4(i), 5(d)(1) and 303 of the Communications Act of 1934, as amended, and § 0.283 of the Commission’s Rules, the stay in this proceeding is dissolved and That the new groundwave curves in § 73.184 of the Commission’s Rules are effective on January 1,1987, and must be used for all studies filed after that date.Federal Communications Commission.James C. McKinney,
Chief, M a ss M edia  Bureau.[FR Doc. 86-14749 Filed 6-30-86: 8:45 am] 
BILLING CODE 6712-01-M

47 CFR Part 73 [FCC 86-265}
First Come/First Serve FM Broadcast 
Application Processing System;
Clarification

AGENCY: Federal Communications Commission.
ACTION: Clarification of MM Docket No. 84-750.
SUMMARY: Action taken herein clarifies the operation of the “first come/first serve” processing system promulgated in MM Docket 84-750 when all applications filed in a specified “window” are returned as either not tenderable or unacceptable for filing. In such circumstances, the Commission will issue a Public Notice announcing that all applications filed in the “window” have been returned and specifying a future date on which “first come/first serve” applications may be tendered.
EFFECTIVE DATE: July 31,1986.
ADDRESS: Federal Communications Commission, Washington, DC 20554. 
FOR FURTHER INFORMATION CONTACT:Leonore Cunningham, Mass Media Bureau (202) 632-6485.
SUPPLEMENTARY INFORMATION:Operation of “First Come/First Serve” FM Broadcast Application Processing SystemMay 22,1986.1. This Public Notice clarifies the operation of the “first come/first serve” processing system promulgated by the 
Report and Order in MM Docket 84-750, 50 FR 19936 (May 13,1985). In that Docket, the Commission instituted two new, interrelated systems governing the filing and processing of commercial FM broadcast applications, the "window” and “first come/first serve” processing systems. Id. at paras. 27-32, 33-36; 47 CFR §§ 73.3564(c), 73.3573(f). Under the
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“window" system, the Commission specifies a filing period (a “window") during which applications for construction permit can be filed to occupy either a new allocation created by a rule-making Report and Order or one of the allocations created in Dockets 86-90 and 84-231. When a new allocation is created by rulemaking, the 
Report and Order allocating the channel establishes the filing window. For a Docket 84-231 channel, a special Public 
Notice defines the window’s opening and closing dates.2. The Report and Order in MM Docket 84-750 recognized that no applications at all might be filed during the pertinent window. In such a case, the “first come/first serve” processing system automatically commences the day after the window period expires. 
Report and Order, supra at para. 33. A  construction permit will issue to the first fully qualified applicant to file a tenderable and acceptable application.3. However, the Report and Order, 
supra, did not specifically address how the “first come/first serve” mechanism is triggered when all window applications are later found to be defective, /.<?., either not sufficient for tender or not acceptable for filing.Current Mass Media Bureau practice provides for the release of a Public 
Notice announcing:(a) The return or dismissal of all timely filed, window applications for either tenderability or acceptability defects; and(b) The initiation of “first come/first serve" status effective as of the date of the last return or dismissal.4. However, to ensure fairness to all potential applicants, henceforth, a 
Public Notice announcing the return or dismissal of all applications filed pursuant to a specific window will also specify a future date (7 days from the release of a Public Notice] on which, for the first time, “first come/first serve” applications may be tendered. No new applications will be accepted for tender prior to the release of this public notice. Applications received between the date of release of the public notice and the seventh day thereafter will be treated as if received on the seventh day. Should the seventh day following release of a 
Public Notice fall on a holiday, as defined in 47 CFR 1.4(d) (computationof time), the day by which first come/ first serve applications must be tendered is the first business day following the holiday.5. This prohibition against the premature filing of “first come/first serve” applications will be strictly 
enforced. Only in this way can we ensure both the integrity of the “ first

come/first serve” filing system and the equitable treatment of all potential “ first come/first serve” applicants.6. Our mandating the release of such "first come/first serve” Public Notices is a minor clarification of our Docket 84- 750 procedures and contravenes none of the rules promulgated therein. We can make such clarification without any need for a rule-making proceeding. See  5 U.S.C. 553(b)(3)(A).For further information contact Lenore Cunningham at (202) 632-6485.Federal Communications Commission. William J. Tricarico,
Secretary.[FR Doc. 86-14750 Filed 6-30-86; 8:45 am] 
BILLING CODE 6712-01-M

NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION

48 CFR Parts 1822 and 1852

Changes to the NASA FAR Supplement 
on Overtime Compensation

a g e n c y : Office of Procurement, Procurement Policy Division, N ASA.
a c t i o n : Final rule.
s u m m a r y : Interim amendments to the N ASA Federal Acquisition Regulations Supplement concerning overtime compensation were published at 51 FR 4502, February 5,1986, to implement changes to the Contract Work Hours and Safety Standards Act (CWHSSA) made by Pub. L. 99-145. Language implementing Pub. L. 99-145 was subsequently added to the Federal Acquisition Regulation (FAR).Therefore, the interim amendments are deleted in conformance with FAR 1.304(b)(4).
EFFECTIVE DATE: July 1, 1986.
FOR FURTHER INFORMATION CONTACT: W .A. Greene, Procurement Policy Division (Code HP), Office of Procurement, N ASA Headquarters, Washington, DC 20546, Telephone: (202) 453-2119.List of Subjects in 48 CFR Parts 1822 and 1852Government procurement.S.J. Evans,
Assistant Adm inistrator fo r  Procurement.1. The authority citation for 48 CFR Parts 1822 and 1852 continues to read as follows:Authority: 42 U.S.C. 2473(c)(1).

PART 1822— APPLICATION OF LABOR 
LAWS TO  GOVERNMENT 
ACQUISITION2. Subparts 1822.3 and 1822.4, consisting of section! 1822.305,1822.403- 1 and 1822.403-4, are removed.
PART 1852— SOLICITATION 
PROVISIONS AND CONTRACT 
CLAUSES

Subpart 1852.2— Texts of Provisions 
and Clauses3. Sections 1852.222-4 and 1852.222-7 are removed.[FR Doc. 86-14672 Filed 6-30-86; 8:45 am]
BILUNG CODE 7510-01-M

DEPARTMENT OF THE INTERIOR 

Fish and Wildlife Service 

50 CFR Part 17

Endangered and Threatened Wildlife 
and Plants; Determination of 
Endangered Status for Cordylanthus 
paimatus (Palmate-Bracted Bird’s- 
Beak)

a g e n c y : Fish and Wildlife Service, Interior.
a c t i o n : Final rule.
s u m m a r y : The U.S. Fish and Wildlife Service determines Cordylanthus 
paimatus (palmate-bracted bird’s-beak) to be an endangered species. The range and population numbers of the palmate- bracted bird’s-beak have been reduced by agricultural conversion, intensive livestock grazing, urban development, and other land use activities that altered the natural plant communities in California that once supported the species. Historically, the species is known from scattered locations in Fresno and Madera Counties in the San Joaquin Valley, north into the Sacramento Valley from San Joaquin to Colusa Counties, and west into the Livermore Valley, Alameda County. 
Cordylanthus paimatus presently is known from only three small populations in Alameda, Fresno, and Yolo Counties. Habitat modifications by urban and agricultural development and uncontrolled off-road vehicle (ORV) use of one area pose the most serious and immediate threats. Low population numbers may also threaten this annual plant through genetic depletion and reduced reproductive potential. This final rule will implement the full protection provided by the Endangered Species Act of 1973, as amended.
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e f f e c t iv e  d a t e : The effective date of this rule is July 31,1986. 
a d d r e s s e s : The complete file for this rule is available for inspection, by appointment, during normal business hours at the U.S. Fish and Wildlife Service, Lloyd 500 Building, 500 N.E. Multnomah Street, Suite 1692, Portland, Oregon 97232.
FOR FURTHER INFORMATION CONTACT:Mr. Wayne S. White, Chief, Division of Endangered Species, at the above address (503/231-6131 or FTS 429-6131). 
SUPPLEMENTARY INFORMATION: Background

Cordylanthus palmatus, an annual herb of the snapdragon family (Scrophulariaceae), was originally collected by Ferris in 1916 and described by her in 1918 under the name 
Adenostegici palmata. Macbride (1919) recognized the species under the genus 
Cordylanthus (a conserved name). Chuang and Heckard (1973) revised the taxonomy of the genus Cordylanthus, subgenus Hemistegia, and included plants from the San Joaquin Valley that had previously been treated as C. 
carnulosus or C. palmatus ssp. 
carnulosus within C. palmatus, without recognizing infraspecific taxa.Plants of Cordylanthus palmatus are from 4 to 12 inches tall with several to many ascending-spreading branches from near or above the base of the stem. The sparsely to densely hairy stems occasionally have short glandular hairs. The leaves and stems are grayish green and sometimes covered with salt crystals. The small, pale, whitish flowers, V2- I  inch long, are arranged in dense spikes. Each flower is surrounded by a small, palmately-lobed floral bract.Little is known of the ecology of 
Cordylanthus palmatus aside from its occurrence in and possible confinement to a particular soil type called saline- alkali (black alkali) of lowland flats and plains. This habitat, historically rare throughout much of cismontane California, now is much reduced in extent. Like other members of the genus and related genera in the family, 
Cordylanthus palmatus is hemiparasitic on the roots of various seed plants (Chuang and Heckard 1971).Historically the species was collected from seven scattered locations in Fresno, Madera, San Joaquin, Yolo, and Colusa Counties, California. A  recent collection (1982) extended the known range into the Livermore Valley in Alameda County, California. The range of this species largely has been affected by agriculture, livestock grazing, and urbanization. These activities are principally responsible for the

destruction of much of the pristine valley habitat in California (Heady 1977), and undoubtedly contributed to the decline of Cordylanthus palmatus. Heckard (1979) attributed the extirpation of five previously known colonies of this plant in Colusa, San Joaquin, Yolo, Madera, and Fresno Counties largely to soil reclamation and conversion of land for agricultural use. Prior to destruction of one population, five and one-half air miles east- southeast of Mendota in Fresno County, seed was collected by Heckard. Ten cultivated seedlings from greenhouse stock established from the Mendota site were transplanted by Heckard to the Mendota State Wildlife Management Area less than one mile from the now extirpated donor site. At present, three populations are known; two colonies are on private and city-owned lands near the cities of Livermore, Alameda County, and Woodland, Yolo County; and the third, a transplanted colony, grows within a small portion of the Mendota State Wildlife Management Area near Mendota, Fresno County, California.In the late 1970’s and early 1980’s searches of likely habitats within the range of the species by local botanists, personnel from the California Department of Fish and Game, and the U.S. Fish and Wildlife Service failed to locate any additional colonies of this species. The rarity of the saline-alkaline soils occupied by this species and the intensive agricultural and urban development within the species’ range make the likelihood of finding additional colonies remote.The Secretary of the Smithsonian Institution, as directed by Section 12 of the Endangered Species Act of 1973, prepared a report on those native U.S. plants considered to be endangered, threatened, or extinct in the United States. This report (House Document No. 94-51), which included the palmate- bracted bird’s-beak, was presented to Congress on January 9,1975. On July 1, 1975, the Service published a notice in the Federal Register (40 FR 27823) accepting the report as a petition within the context of former section 4(c)(2) of the Act (petition review provisions are now contained in Section 4(b)(3)), and giving notice of its intention to review the status of the plant taxa named therein, including the palmate-bracted bird’s-beak. As a result of this review, on June 16,1976, the Service published a proposed rule in the Federal Register (41 FR 24523) to determine approximately 1,700 vascular plant species, including the palmate-bracted bird’s beak, to be endangered species pursuant to Section 4 of the Act. In 1978, amendments to the

Act required that all proposals over 2 years old be withdrawn. A  1-year grace period was given to proposals already over 2 years old. On December 10,1979; the Service published a notice (44 FR 70796) withdrawing the portion of the June 16,1976, proposal that had not been made final, along with four other proposals that had expired and had to be withdrawn for administrative reasons.The Service published an updated notice of review for plants on December 15,1980 (45 FR 82480). This notice included Cordylanthus palmatus as a candidate species. On February 15,1983, the Service published a notice (48 FR 6752) if its prior finding that the listing of this species may be warranted in accordance with Section 4(b)(3)(A) of the Act as amended in 1982. On October 13,1983, and again on October 12,1984, further findings were made that the listing of Cordylanthus palmatus was warranted, but precluded by other pending listing actions, in accordance with Section 4(b)(3)(B)(iii) of the Act. Such a finding requires the petition to be recycled, pursuant to Section 4(b)(3)(C)(i) of the Act. On July 15,1985, the Service proposed the palmate- bracted bird’s-beak as an endangered species (50 FR 28870). The Service now determines this plant to be endangered with the publication of this final rule.Summary of Comments and RecommendationsIn the July 15,1985, proposed rule (50 FR 28870) and associated notifications, all interested parties were requested to submit factual reports or information that might contribute to the development of a final rule. Appropriate State agencies, county and city governments, Federal agencies, scientific organizations, and other interested parties were contacted and requested to comment. Newspaper notices that invited general public comments were published in the Oakland Tribune on August 20,1985, the Fresno Bee on August 21,1985, the Tri Valley Herald  on August 20,1985, the Sacramento Bee on August 15,1985, and the Woodland 
Democrat on August 17,1985. Mr. Leo J. Parry of San Ramon, California requested a public hearing on the proposal to list the palmate-bracted bird’s-beak on August 13,1985. The Service held a public hearing at the San Joaquin Delta College, San Joaquin County, California, on November 15,1985. Eight people attended the hearing. The comment period was reopened in order to accommodate the hearing request and closed December 5,1985 (50 FR 43260).
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Thirteen comments were received during the open comment period: nine from private individuals or organizations, two from other Federal government agencies, and two from State and local government agencies. Multiple comments (whether written or oral) from the same individual were regarded as one comment. Six of the thirteen comments expressed support for the listing. The California Department of Fish and Game commented in support of the listing and also noted that Cordylanthus palmatus is listed by the California Fish and Came Commission as an endangered species. Three comments (two from Federal agencies and one from the City of Livermore) gave no clear indication of a position on the proposal.Three comments from private individuals indicated opposition to the listing and requested that landowners be compensated for their property. One commenter suggested that the species may also occur in the area of Novato, California, and that the Livermore population is growing in an area that is only suitable habitat for the species because of human-caused alterations that have restricted drainage of rainwater. Two other species of 
Cordylanthus grow in the area around Novato, but C. palmatus is not known to occur there, and habitat suitable for it is absent. Although the area in which the Livermore population grows has been subjected to various kinds of disturbance, there is no evidence that the species’ occurrence there is a consequence of such disturbance. No substantive data were presented that controvert the information presented in the proposal or indicate that 
Cordylanthus palmatus does not qualify biologically as an endangered species. The listing of endangered or threatened species pursuant to the Endangered Species Act, as amended, is required to be based on biological grounds, and therefore, it cannot be affected or influenced by economic considerations. The Service recognizes that such listings may affect various State and local entities, planned and approved development proposals, and local planning processes. Federal listings, however, primarily affect Federal activities impacting the palmate-bracted bird’s-beak. Nevertheless, in instances where local or Federal developments or proposed activities may adversely affect Federally listed species, the Service has found that modifications or alternative designs usually allow projects to proceed while providing adequate protection for the species. Specific procedures for conflict resolution are

51, N o. 126 / Tuesday, July 1, 1986 /provided in sections 7 and 10(a) of the Act.Summary of Factors Affecting the SpeciesAfter a thorough review and consideration of all information available, the Service has determined that Cordylanthus palmatus should be classified as an endangered species. Procedures found at Section 4(aJ(l) of the Endangered Special Act (16 U.S.C. 1531 etseq .) and regulations (50 CFR Part 424) promulgated to implement the listing provisions of the Act were followed. A  species may be determined to be an endangered or threatened species due to one or more of the five factors described in section 4(a)(1).These factors and their application to 
Cordylanthus palmatus (Ferris)Macbride (palmate-bracted bird’s-beak) are as follows:A. The present or threatened 
destruction, m odification, or curtailment 
o f its habitat or range. Specimens of 
Cordylanthus palmatus historically have been collected from eight sites in six counties in California, Only two natural colonies and one transplanted population of the species now are extant Habitat loss resulting from soil reclamation and urban and agricultural developments probably extirpated the six former colonies of Cordylanthus 
palmatus. The remaining three populations have declined in the past and face present and potential threats of further habitat loss.At the transplant site within tire Mendota State Wildlife Area, plant numbers are so low that any disturbance to the habitat could threaten the population with extirpation. Population numbers have fluctuated probably as a result of the annual nature of the plant and habitat destruction by off-road vehicles (ORV’s). O f the ten transplanted specimens, five were destroyed in 1973 by O RV’s even though the plants were protected by wire coverings. In 1981 only one plant was observed on the preserve, but in 1982 the population grew to about 20 to 30 plants (Dr. L.R. Heckard, University of California, Berkeley, telephone communication). In 1983 between 20 and 30 plants were observed by Peggy Smith, a local botanist (John Stebbins, California State College, Fresno, telephone communication). The manager of the wildlife area is aware of the population and is attempting to protect the site from encroachment by ORV’s (Bob Huddleston, California Department of Fish and Game, telephone and written communication). It is likely that without active protection and management the population will decline and disappear.

Rules and RegulationsActive management such as seed dispersal in likely habitats and fencing will be necessary to prevent additional population declines.The population near Woodland, California, originally occupied about 10 acres, but a large portion (approximately 8 acres) was plowed in 1982 (Rick York, California Native Plant Society, personal communication) and in subsequent years. Plowing eliminated the largest portion of the colony (probably 75 percent or more). The remaining population consists of about 100-200 plants along a drainage ditch and in an open field. This site is threatened by a sewage treatment facility proposec^by the City of Woodland.The Livermore Valley population consists of about 2,000 to 5,000 plants scattered over approximately 290-350 acres (U.S. Army Corps of Engineers,San Francisco District, personal communication) within an area zoned for residential and agricultural development Several developments have been proposed for the entire area. In January of 1983, approximately 90 acres of the Livermore site (about 20 percent of the area) was bulldozed and a portion of associated wetlands were filled (U.S. Army Corps of Engineers, memorandum, 1983).B. Overutilization for commercial, 
recreational, scientific, or educational 
purposes. Not applicable.C . D isease or predation. Historically, cattle grazing affected many of the areas once supporting this species. In some areas the plant species composition was undoubtedly altered significantly by grazing animals. Existing grazing levels do not appear to threaten those areas still supporting Cordylanthus palm atus.D. The inadequacy o f existing 
regulatory mechanism s. Although the State of California lists the palmate- bracted bird’s-beak as endangered.State law does not provide adequate protection for this species in its natural habitat. The Native Plant Protection Act provides that a land owner who has been notified by the California Department of Fish and Game that a State listed plant grows on his/her property must notify the Department of Fish and Game “at least 10 days in advance of changing the land use to allow for salvage of such plant" Although State law also provides for such measures as research and land acquisition, provisions of the Endangered Species Act would offer needed additional protection for this species and its habitat.E. Other natural or manmade factors 
affecting its continued existence.



23768 Federal Register / Vol. 51, N o. 126 / Tuesday, July 1, 1986 / Rules and RegulationsPopulation numbers, especially at the Mendota site, are low for an annual plant. Genetic depletion and reduced reproductive potential may further threaten the palmate-bracted bird’s- beak.The Service has carefully assessed the best scientific and commercial information available regarding the past, present, and future threats faced by this species in determining to make this rule final. Based on this evaluation, the preferred action is to list Cordylanthus 
palmatus as endangered. Endangered status, rather than threatened, appears most appropriate considering the past and present declines in the species’ range and numbers of plants, and potential and current threats to the species’ continued existence. Only three colonies are know to exist, all have suffered recent damage, and the two natural populations are threatened with further human induced losses. Plants on private and municipally owned lands are imminently threatened by proposed developments. The depauperate transplanted colony on the Mendota State Wildlife Area will likely disappear without active management. For reasons set forth below, the Service further finds it is not prudent to designate critical habitat for the palmate-bracted bird’s- beak at this time.Critical HabitatSection 4(a)(3) of the Act, as amended, requires that, to the maximum extent prudent and determinable, the Secretary designate critical habitat at the time a species is determined to be endangered or threatened. The Service finds that designation of critical habitat is not prudent for this species at this time. Considering the highly vulnerable status of the three known populations, the lack of Federal protection from collecting on non-Federal land, and past destruction of habitat, this finding is appropriate. Because of a substantial possibility of vandalism, publication of precise maps and descriptions of critical habitat could make this plant even more vulnerable and could result in further declines in the species. Therefore, it would not be prudent to determine critical habitat for the palmate-bracted bird’s-beak at this time.Available Conservation MeasuresConservation measures provided to species listed as endangered or threatened under the Endangered Species Act include recognition, recovery action, requirements for Federal protection, and prohibitions against certain practices. Recognition through listing encourages and results in

conservation actions be Federal, State, and private agencies, groups, and individuals. The Endangered Species Act provides for possible land acquisition and cooperation with the States and requires that recovery actions by carried out for all listed species. Such actions are initiated by the following listing. The protection required of Federal agencies and the prohibitions against collecting are discussed, in part, below.Section 7(a) of the Act, as amended, requires Federal agencies to evaluate their actions with respect to any species that is proposed or listed as endangered or threatened and with respect to its critical habitat, if any is designated. Regulations implementing this interagency cooperation provision of the Act are published at 51 F R 19926 (June 3, 1986, effective July 3,1986). Section 7(a)(2) requires Federal agencies to ensure that activities they authorize, fund, or carry out are not likely to jeopardize the continued existence of a listed species or destroy or adversely modify its critical habitat. If a Federal action may affect a listed species or its critical habitat, the responsible Federal agency must enter into formal consultation with the Service. Federal activities that could affect Cordylanthus 
palmatus in the future include, but are not limited to: The issuance of permits or approvals for roads or transmission lines, or funding or approval to build or construct any structures or facilities in or near any of the areas now supporting 
Cordylanthus palmatus.The Act and its implementing regulations found at 50 CFR 17.61,17.62, and 17.63 set forth a series of general trade prohibitions and exceptions that apply to endangered plant species. All trade and collecting prohibitions of section 9(a)(2) of the Act, implemented by 50 CFR 17.61, apply. These prohibitions, in part, make it illegal for any person subject to the jurisdiction of the United States to import or export any endangered plant, transport it in interstate or foreign commerce in the course of a commercial activity, sell it or offer it for sale in interstate or foreign commerce, or remove and reduce it to possession from areas under Federal jurisdiction. Certain exceptions can apply to agents of the Service and State conservation agencies. The Act and 50 CFR 17.62 and 17.63 also provide for the issuance of permits to carry out otherwise prohibited activities involving endangered plant species under certain circumstances. No trade is known for this plant. It is anticipated that few trade permits would ever be sought or

issued since this species is not common in cultivation or in the wild. Requests for copies of the regulations on plants and inquiries regarding them may be addressed to the Federal Wildlife Permit Office, U.S. Fish and Wildlife Service, Washington, DC 20240 (703/235-1903).National Environmental Policy ActThe Fish and Wildlife Service has determined that an Environmental Assessment, as defined under the authority of the National Environmental Policy Act of 1969, need not be prepared in connection with regulations adopted pursuant to section 4(a) of the Endangered Species Act of 1973, as amended. A  notice outlining the Service’s reasons for this determination was published in the Federal Register on October 25,1983 (48 FR 49244).References CitedChuang, T.I., and L.R. Heckard. 1971. Observations on root parasitism in 
Cordylanthus (Scrophulariaceae). Amer. J. Bot. 58:218-228.Chuang, T.L, and L.R. Heckard. 1973. Taxonomy of Cordylanthus subgenus 
Hem istegia (Scrophulariaceae). Brittonia 25:135-158.Ferris, R.S. 1918. Taxonomy and distribution of Adenostegia. Bull. Torrey Bot. Club 45:399-423.Heady, H.F. 1977. Valley grassland. In M.G. Barbour and J. Major feds.). Terrestrial Vegetation of California, pp. 491-514. John Wiley and Sons, New York.Heckard, L.R. 1977. Rare Plant Status Report for Cordylanthus palmatus. California Native Plant Society, Berkeley, California. Unpubl. report. 4 pp.Macbride, J.F. 1919. Reclassified or new spermatophytes, chiefly North American. Contrib. Gray Herb. 59:28-39.AuthorThe primary author of this final rule is Monty Knudsen, U.S. Fish and Wildlife Service, Sacramento Endangered Species Office, 2800 Cottage Way, Room E-1823, Sacramento, California 95825 (916/978-4866 or FTS 460-4866).List of Subjects in 50 CFR Part 17Endangered and threatened wildlife, Fish, Marine mammals, Plants (agriculture).Regulation Promulgation

PART 17— [AMENDED]Accordingly, Part 17, Subchapter B of Chapter I, Title 50 of the Code of Federal Regulations, is amended as set forth below:1. The authority citation for Part 17 continues to read as follows:
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Authority; Pub. L. 93-205, 87 Stat. 884; Pub. L  94-359, 90 Stat. 911; Pub. L. 95-632, 92 Stat. 3751; Pub. L. 96-159, 93 Stat. 1225; Pub. L  97- 304, 96 Stat. 1411 {16 U.S.C. 1531 et seq.)

2. Amend § 17.12(h) by adding the following, in alphabetical order under the family Scrophulariaceae, to the list of Endangered and Threatened Plants;
§17.12 Endangered and threatened 
plants.* * * * *(h) * * *

Species
Status When listed Critical Special

Scientific name Common name habitat rules

Scrophulariaceae— Snapdragon family:

......... £ 235 NA NA

Dated; May 30.1986.P. Daniel Smith,
Acting Assistant Secretary fo r  Fish  and  
Wildlife and Parks.[FR Doc. 86-14768 Filed 6-30-86; 8:45 amj 
BILLING COOE 4310-55-M

50 CFR Part 17

Endangered and Threatened Wildlife 
and Plants; Determination of 
Threatened Status for the Spikedace

AGENCY: Fish and Wildlife Service, Interior.
a c t io n : Final rule.
s u m m a r y : The U.S. Fish and Wildlife Service has determined that a fish, the spikedace {Meda fulgida), is a threatened species under the authority contained in the Endangered Species Act of 1973, as amended (Act). This determination includes a special rule allowing take for certain purposes in accordance with New Mexico and Arizona State laws and regulations. The spikedace is endemic to the Gila River system upstream from the city of Phoenix, but is presently found only in Aravaipa Creek, Graham and Pinal Counties, Arizona; sections of the Gila River upstream from the town of Red Rock in Grant and Catron Counties,New Mexico; a small section of Eagle Creek in Greenlee County, Arizona; and a portion of the upper Verde River, Yavapai County, Arizona. This historic range of the spikedace may have included the upper San Pedro River in Sonora, Mexico, but habitat no longer exists there due to dewatering of the river. The distribution and numbers of the spikedace have been severely reduced by habitat destruction due to damming, channel alteration, riparian destruction, channel downcutting, water diversion, and groundwater pumping. Approximately 6 percent of the total historic range presently supports *  Populations of this species. Thespikedace continues to be threatened by proposed dam construction, water losses, and habitat alteration. Survival of the species is also threatened by the

introduction and spread of exotic predatory and competitive fish species.In accordance with 4(b)(6)(C) of the Act, the final designation of critical habitat included in the proposed rule is postponed until no later than June 1987. This rule implements the foil protection provided by the Endangered Species Act of 1973, as amended, for the spikedace, 
M eda fulgida.
e f f e c t iv e  DATE: The effective date of this rule is July 31,1986.
ADDRESSES: The complete file for this rule is available for inspection, by appointment, during normal business hours at the U.S. Fish and Wildlife Service Regional Office, 500 Gold Avenue S.W ., Room 4000, P.O. Box 1306, Albuquerque, New Mexico 87103.
FOR FURTHER INFORMATION CONTACT:Mr. Gerald Burton, Endangered Species Biologist, Regional Office of Endangered Species, U.S. Fish and Wildlife Service, Albuquerque, New Mexico (see 
ADDRESSES above) (505/766-3972 or FTS 474-3972).
SUPPLEMENTARY INFORMATION: BackgroundThe spikedace, M eda fulgida, was first collected in 1851 from the Rio San Pedro in Arizona, and was described from those specimens in 1856 by Girard. It is the only species in the genus M eda. It is a small (less than 75 millimeters [3 inches]), slim fish, characterized by very silvery sides, and by spines in the dorsal and pelvic fins. Breeding males develop a brassy golden color. The spikedace is found in moderate to large perennial streams, where it inhabits shallow riffles with gravel and rubble substrates and moderate to swift currents, and swift pools over sand or gravel substrates (Barber et al. 1970). Recurrent flooding is very important in the life history of 
M eda and helps to maintain its competitive edge over invading exotic fish species in its remaining habitat.The spikedace was once common throughout much of the Verde, Aqua Fria, Salt, San Pedro, San Francisco, and Gila (upstream from Phoenix) River systems, occupying suitable habitat in

both the mainstreams and moderate gradient perennial tributaries, up to 1800-1900 meters (5900-6200 feet) elevation. Because of habitat destruction and competition and predation by exotic fish species, its range and abundance have been severely reduced, and it is now restricted to approximately 24 kilometers (km) (15 miles) of Aravaipa Creek, Graham and Pinal Counties, Arizona; approximately 108 km (67 miles) of the upper Gila River in the Middle Box canyon, the Cliff-Gila Valley and the lower end of the West, East, and Middle Forks, Grant and Catron Counties, New Mexico; and approximately 57 km (35 miles) of the Verde River from the lower end of the Chino Valley downstream to just below the mouth of Sycamore Canyon,Yavapai County, Arizona (Anderson 1978, Minckley 1973, Barrett et al. 1985, Propst in prep.). In May 1985, larval 
M eda fulgida were also found in a very short section of Eagle Creek, Greenlee County, Arizona (Bestgen 1985). This stream had been surveyed several times in the past, with no M eda found, and no adult Meda were were found during the 1985 sampling, indicating the population remaining there is quite small. The historic range of the spikedace included approximately 2600 km (1600 miles) of river. The 190 km (118 miles) of presently occupied range represent only 6 percent of the historic range.Land ownership in existing spikedace habitats is mixed and is as follows; 1) 
Aravaipa Creek—the Bureau of Land Management administers about 75 percent of the perennial length of the stream, most of which is designated as the Aravaipa Canyon Wilderness; most of the perennial stream above and below the Wilderness is owned or leased by the Defenders of Wildlife as the George Whittell Wildlife Preserve; there are a few scattered parcels of other privately owned lands along the perennial stream length; 2) Eagle 
Creek—privately owned; 3) Gila River— the Bureau of Land Management administers approximately AVt. km (2% miles) of river just downstream from the



23770 Federal Register / Vol. 51, No. 126 / Tuesday, July 1, 1986 / Rules and RegulationsMiddle Box canyon, all of which is part of a designated Area of Critical Environmental Concern; lands along the river in most of the Cliff-Gila Valley, near Gila Hot Springs, and along the East Fork are privately owned; the Nature Conservancy owns a small portion of river upstream from the town of Gila; the New Mexico Department of Game and Fish has land along approximately 6 km (3% miles) of river on the West and Middle Forks and the New Mexico State Land Office has land along Vz km (Vi mile) of river in the Cliff-Gila Valley; the National Park Service’s Gila Cliff Dwellings National Monument, which is currently being administered by the U.S. Forest Service lies along approximately 1 km (0.6 miles) of the West Fork; the U.S. Forest Service administers a large portion of the river in the Gila National Forest, with sections flowing through the Gila Wilderness, the Lower Gila River Bird Habitat Management Area, and the Gila River Research Natural Area; 4) Verde 
River— most of the spikedace habitat is located on the Prescott National Forest administered by the U.S. Forest Service; privately owned lands are located along the river below Sullivan Lake and private inholdings are interspersed within Forest Service lands; the State of Arizona has approximately 4 km (2Vz miles) of scattered State lands located along the Verde River below Sullivan Lake.The native fish fauna of the Gila River system, including the spikedace, has been drastically affected by man’s alteration of that system, with 35 percent of the native fish presently federally listed as endangered, and another 35 percent considered to be threatened or endangered by the States of Arizona and New Mexico and/or the American Fisheries Society. The spikedace has been extirpated from much of the system and was last found in the Salt River drainage in 1972, in the San Pedro River drainage (except Aravaipa Creek) in 1967, in the Agua Fria drainage in 1943, and in the San Francisco River drainage in 1950. In the Gila River downstream from Red Rock, New Mexico, scattered individual Meda have been found as late as 1984, but no permanent populations of Meda have occupied this stretch of river since 1951.A  1978 study (Anderson 1978) documented the distribution of M eda in New Mexico and noted its absence from the San Francisco River System, the Gila River downstream from Red Rock, and the major tributaries of the Gila River upstream from Red Rock. The study noted that the range of spikedace has receded 25 km (16 miles) upstream in the

Gila River in the last 26 years. Those findings were confirmed by a study conducted in 1983 and 1984 by the New Mexico Department of Game and Fish (Propst in prep.). In addition, that study documented an apparent loss of 40 percent in the range of M eda in the Gila River since 1978. This decline included loss of Meda from the East Fork of the Gila River, as well as an additional 10 km recession upstream from Red Rock to the mouth of the Middle Box canyon. Loss of M eda from the East Fork was probably due to several interacting factors. The numbers of nonnative predatory smallmouth bass and catfish had increased until few members of any native species were present. Land management practices in the area, particularly grazing, had resulted in damage to the watershed and to the riparian and aquatic habitat and had left the stream vulnerable to unnatural damage from flooding. Flooding in 1978 acted upon the damaged stream and resulted in severe channel erosion near the mouth of the East Fork, destroying the braided channel habitat preferred by 
M eda. However, flooding in 1983 and 1984, along with changes that had occurred in grazing practices on some of the private lands along the East Fork, resulted in improved habitat conditions for M eda in the East Fork. Habitat improvements included removal of sediments and rebuilding of stream channel, as well as removal of nonnative species during flooding. In September 1985, spikedace were once again found in some portions of the East Fork, although in very small numbers. The renewed presence of M eda in the East Fork is in keeping with the population characteristics of this fish. It is highly mobile, has a high reproductive potential, and characteristically undergoes large fluctuations in population sizes. However, M eda in the East Fork of the Gila River have shown a steep downward trend in the past 30 years and this small upswing in population is not likely to indicate more than a brief reversal in that trend.The continuing decline in the numbers and distribution of spikedace has evoked concern over its survival from many sources. Meda fulgida was listed in 1973, as a species of concern, by the Bureau of Sport Fisheries and Wildlife (USDI1973), the predecessor to the Fish and Wildlife Service. It was included by the American Fisheries Society’s Endangered Species Committee on their 1979 list (Deacon et al. 1979) as a threatened species due to habitat destruction and competition/predation from exotic species. Prior to that, it was listed as rare and possibly endangered

on a 1972 list of threatened freshwater fish of the United States, published by the American Fisheries Society and the Society of Ichthyologists and Herpetologists (Miller 1972). It has also been listed as vulnerable by the International Union for Conservation of Nature and Natural Resources in its Red Data Book (Vol. 4) in 1977. Both the States of Arizona and New Mexico include M eda fulgida on their lists of threatened and endangered species (New Mexico State Game Comm. 1985, Arizona Game and Fish Comm. 1982). It was included in the Service’s December 30,1982, Vertebrate Notice of Review (47 FR 58454) in category 1. Category 1 includes those taxa for which the Service currently has substantial information on hand to support the biological appropriateness of proposing to list the species as endangered or threatened. Because of concern over the survival of, and to provide protection for, native species, including M eda 
fulgida, land has been acquired on the upper Gila River by The Nature Conservancy and on Aravaipa Creek by the Defenders of Wildlife.The Service was petitioned on March 14,1985, by the American Fisheries Society (AFS), and on March 18,1985, by the Desert Fishes Council (DFC) to list the spikedace, M eda fulgida, as threatened. Evaluation of the AFS petition by the Service revealed that substantial information was presented indicating that the petitioned action might be warranted. Finding that the petitioned action was warranted, the Service published a proposed rule to list this species on June 18,1985 (50 FR 25390). Because the species was already under active petition by AFS, the DFC petition was accepted only as a letter of comment.Summary of Comments and RecommendationsIn the June 18,1985, proposed rule (50 FR 25390) and associated notifications, all interested parties were requested to submit factual reports or information that might contribute to the development of a final rule. The original comment period closed on August 19,1985, but was reopened on October 7,1985 (50 FR 37703), to accommodate the public hearings and remained open until November 8,1985. Appropriate State agencies, county governments, Federal agencies, scientific organizations, and other interested parties were contacted and requested to comment. Newspaper notices inviting general public comment were published in the Courier in Prescott, Arizona, on July 5,1985; in the 

D aily Press in Silver City, New Mexico,
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on July 13,1985; and in the Eastern 
Arizona Courier in Safford, Arizona, on July 10,1985. Ninety-five letters of comment were received from 89 separate parties, and are discussed below. Six requests for a public hearing were received. Public hearings were held in Silver City, New Mexico;Safford, Arizona; and Phoenix, Arizona, on October 7, 8, and 9,1985, respectively. Interested parties were contacted and notified of those hearings, and notices of the hearings were published in the Federal Register on September 17,1985 (50 FR 37703); in the 
Daily Press in Silver City, New Mexico, on September 24,1985; in the Eastern 
Arizona Courier in Safford, Arizona, on October 2,1985; in the Courier in Prescott, Arizona, on September 27,1985; and in the Arizona Republic in Phoenix, Arizona, on September 26,1985. Comments received in the hearings are summarized below.Because of the complexity of the economic analysis that must accompany the final rule designating critical habitats and the large number of comments and data received on these habitats, the Service has decided to make final only the listing portion of this rule at this time as provided under 4(b)(6)(C) of the Act, so that immediate protection of the spikedace would be possible. In addition, Section 4(b)(6)(C) of the Act allows the Service to postpone the final designation of critical habitat for one year (June 18,1987, in this case). Hence, the comments pertaining to final designation of critical habitat or the potential economic impacts of such designation will not be discussed here but will be addressed when a final decision is made regarding critical habitat. Only comments addressing the issue of listing this species are responded to here.Sixty-nine letters were received in support of the proposal, from 67 separate parties. Eleven letters were received in opposition to the proposal, from 9 separate parties. An additional 15 letters expressed neither support nor ppposition, or contained only economic information for use in economic analysis of the critical habitat designation. Four letters of comment which were received following the close of the original comment period were returned to the senders for resubmission when the comment period reopened for the hearings. Many of the letters of comment addressed concerns regarding critical habitat and its impact on water development or flood control projects. These comments will be addressed in the critical habitat rule which will be prepared at a later date. All comments

received are available for public inspection (see ADDRESSES).Summaries of all comments addressing the issue of listing the spikedace and the Service’s response to those comments and questions follow:1. Support for the proposal was received from the Bureau of Land Management, the Desert Fishes Council, the American Society of Ichthyologists and Herpetologists, the International Union for Conservation of Nature and Natural Resources, three Commissioners of the New Mexico Interstate Stream Commission, the Defenders of Wildlife, the Prescott Audubon Society, the Rio Grande Chapter of the Sierra Club, the Maricopa Audubon Society, the Tuscon Audubon Society, the Huachuca Audubon Chapter, the Apache County Chapter of the Arizona Wildlife Federation, the Southern New Mexico Sierra Club, the Yuma Audubon Society, the Arizona State University Chapter of the Wildlife Society, the George Whittell Wildlife Trust, the Northern Arizona Paddlers Club, and 39 biologists and private citizens.2. Dr. W.L. Minckley, of the Arizona State University Department of Zoology, and Dr. Paul Marsh, of the Arizona State University Center for Environmental Studies, both support the proposal to list the spikedace, but recommend listing as endangered to more appropriately represent the status of the species. The Service’s reasons for listing as threatened, rather than endangered, are set forth in the “Summary of Factors Affecting the Species” section of this rule.3. The Rocky Mountain Heritage Task Force of The Nature Conservancy, the Arizona Nature Conservancy, and the New Mexico Nature Conservancy support the proposal, but also recommend listing as endangered rather than as threatened. The Service’s reasons for listing as threatened, rather than endangered, are set forth in the “Summary of Factors Affecting the Species” section of this rule.4. Dr. John Rinne, of the U.S. Forest Service Rocky Mountain Forest and Range Experiment Station, supports the proposal. Dr. Rinne also suggests that further survey work be done on the upper Salt River system to confirm the absence of M eda from that area. The Service replies that such work was conducted in May 1985 (Propst et al.1985), and M eda fulgida  was not found in any of the surveyed areas of the upper Salt River system. During that survey, however, a previously unknown population of M eda fulgida  was found in Eagle Creek, a tributary of the upper Gila River in Arizona (Bestgen 1985).

5. Dr. Dean Hendrickson, of the Arizona State University Department of Zoology, supports the proposal. At Dr. Hendrickson’s suggestion, information regarding the possibility of adverse effects of predation by adult Notropis 
lutrensis on larval M eda fulgida  has been added to the final rule.6. Dr. Robert R. Miller, of the University of Michigan Museum of Zoology, supports the proposal. Dr.Miller points out that there are no specific records of M eda fulgida occurrence in Mexico; however, it is probable that it did once live in the upper San Pedro River in Sonora,Mexico. The final rule has been changed to reflect this uncertainty.7. The New Mexico Department of Game and Fish supports the proposal and provided biological and distributional data in support of the proposal. The Department also suggested the following changes to the proposal (C=suggested change,
R = Service response): C. The statement in the proposal, that M eda populations in the vicinity of lakes that are heavily stocked with gamefish are depleted by the impacts of those stocked fish, actually applies only to Wall Lake on the East Fork of the Gila River. R. The cited reference referred to three lakes in the area and the effects of their stocking on populations of all native species. The Department is correct that only one of those lakes, Wall Lake, would affect 
M eda fulgida  specifically. C. The cause of the extirpation of M eda from the East Fork of the Gila River was probably a combination of factors, including habitat degradation by livestock grazing, and predation and competition by introduced species. The proposed rule had cited the Department’s study as attributing the loss strictly to predation and competition. R . This has been altered in the final rule. C. The Department does not feel that allowance of red shiner use as live bait in the Gila River has contributed significantly to the spread of that fish in the Gila River. It is much more likely that the red shiner, now present in the Virden, Red Rock, and Cliff/Gila areas, moved upstream from Arizona. R. While the Service agrees that the primary source of the red shiner now in the Gila River in New Mexico is most likely upstream migration, the use of red shiner and other nonnative minnows as live bait in the Gila River is a practice that is detrimental to the native fishes on a long-term basis.8. The Arizona Game and Fish Department supports the proposal, and offers the following comments(C=  comment, /? =  Service response): C.



23772 Federal Register / V ol.The Department thinks that federally permitted water diversions and cattle grazing in riparian areas have had, and will continue to have, serious effects on 
M eda, and should be included in the affected Federal activities considered under “Available Conservation Measures.” R. Livestock grazing on U.S. Forest Service lands is included in the "Available Conservation Measures” section of the rule, as a Federal activity which might be affected by the proposal. It was not included for Bureau of Land Management lands, since grazing is not allowed in the Aravaipa Canyon Wilderness, and because the primary management objective of the Area of Critical Environmental Concern at the mouth of the Middle Box is to “maintain the proper aquatic habitat” for Meda 
fulgida and Tiaroga cobitis (loach minnow). Other than the Bureau of Reclamation’s Upper Gila Water Supply Study, water diversions involving Federal funding, permits, or actions are generally located on private lands and are included in the paragraph addressing potentially affected activities on private lands. C. The Department points out that upstream pesticide use is an additional potential threat to the Aravaipa Creek population. R. This has been added to the final rule. C. The Department questioned the absence of red shiner in the Gila River in New Mexico prior to 1978. R. The red shiner was first collected in the Gila River in New Mexico by Buddy Jensen in 1978.9. Dr. Paul Turner, of the New Mexico State University, Department of Fishery and Wildlife Sciences, supports the proposal. Dr. Turner feels that the severe reduction of M eda in the East Fork of the Gila River is a result of habitat changes caused by winter flooding in 1978-79. This information has been added to the final rule.10. Opposition to the proposal was received from the Southwest New Mexico Industrial Development Corporation, and 2 private citizens.Their opposition has been considered, but, as long as a species meets the Act’s requirements for listing, the Service is required to list that species. No biological information was presented that would indicate the species is not threatened.11. Kirby Kline, of Silver City, New Mexico, opposes the proposal, and recommends that habitat improvement practices, particularly on Federal lands, be initiated in lieu of listing. The Service responds that too little is known about the specific habitat needs of Meda 

fulgida to ensure that habitat improvement practices and reintroduction alone would secure the

51, No. 126 / Tuesday, July 1, 1986 / Rules and Regulationssurvival and recovery of this fish, particularly in the face of the many threats, such as habitat alterations and exotic fishes, to this species which cannot be alleviated by habitat improvements and réintroduction from a hatchery population.12. The Hooker Dam Association, of Silver City, New Mexico, opposes the proposal and submitted 2 letters with the following comments (C =  comment, 
R —Service response): C. The Association feels that the purpose of this proposal is to stop the construction of Conner Dam. R. M eda fulgida has been under consideration by the Service for nearly a decade as part of the continuing program to identify and list endangered and threatened species, and the specific proposal has been in progress since 1982. The Conner Dam alternative of the Upper Gila Water Supply Study is only one of many considerations in the proposal and is not the reason for the proposal. C. The 154 km (95 miles) of remaining range (as in the proposal) for M eda fulgida provides sufficiently dispersed habitat that the species does not merit listing as threatened. R. The remaining range of 
M eda may seem large: however, the species is not uniformly spread over that range. Some of the area contains interspersed stretches of unsuitable habitat and sparse populations of M eda. In addition, virtually all of the 190 km (118 miles) (as in the final rule) of remaining range are threatened by various human activities or by predation and competition by introduced fish. C. The Association thinks that there may be other unsurveyed areas where M eda still exists and which are not included in the proposal. These include the White River and many tributaries of the upper Gila River and East Fork of the Gila River. In addition, the Association contends that M eda probably exists in the Gila River between the mouth of the East Fork and Mogollon Creek. These assumptions are based, in part, on distributional information on the species given in the Proposal Gila National Forest Plan. R. Most of the distributional information on M eda fulgida in New Mexico, as used in the proposal for listing, is based on studies done by the New Mexico Department of Game and Fish from 1982 to 1984 (Propst in prep.). That intensive survey and habitat study of the fishes of the upper Gila and San Francisco River drainages in New Mexico included all of the tributaries of those drainages that had a potential for supporting M eda. However, no M eda were found outside of the mainstream Gila River and its 3 major forks, and no 

M eda were found in the Gila River

between the East Fork and Mogollon Creek. Information on the upper Salt River drainage, including the White River, is sketchy, due to the remoteness, rugged terrain, and the need for collecting permission from the White Mountain Apache and San Carlos Indian Tribes. However, many of these areas were surveyed in May 1985, and no M eda were found in the upper Salt River drainage. During that survey, a small population of larval M eda fulgida was found in Eagle Creek, in the upper Gila River basin in Arizona. This new location is included in the final rule. The differences in distributional information between the listing proposal and the Proposed Gila National Forest Plan reflect the fact that the Forest Plan was compiled prior to the availability of the New Mexico Department of Game and Fish study data, and therefore contains some outdated information. C. The Association cites a statement by a Service representative that the loss of 
M eda in the East Fork of the Gila River was due to recent overgrazing. It asks for a reconciliation of that statement with the statement in the proposal that the loss was due to predation by introduced fish. R . The cause of the loss of M eda in the East Fork has been questioned by several other letters of comment, and is addressed in detail in the “Background” section of this final rule. C. The Association believes that the 94 percent loss of historic range for 
M eda fulgida is an unintentional exaggeration, due to the scarcity of early collections, poor sampling methods and equipment in early surveys, and the natural population fluctuations and elusiveness of the species. It feels that large gaps probably existed in the historic range, as represented by the Service, and that the loss of range may be more in the "50 to 60 percent range (or less).” The Association concludes that this smaller range reduction combined with the present numbers of the species is sufficient to show that the species does not meet the criteria for threatened status. R. The Service agrees that the historic data are spotty, and that some unoccupied areas probably occurred in the historic range. However, the very elusiveness, fluctuations, and meager sampling that the Association cites as evidence of historically fewer 
M eda and smaller historic range could also be interpreted as indicating a high probability that there were actually more M eda historically and that they had a larger historic range than is presently assumed. If the few surveys, using poor equipment, could easily locate an elusive species that fluctuates highly in numbers, then the assumption



Federal Register / V o l. 51, No. 126 / Tuesday, July 1, 1986 / Rules and Regulations 23773must be that the species was indeed quite common, and that it most probably extended quite a distance upstream and downstream from range limits as shown by collection records. As for gaps within the historic range, there were undoubtedly areas within that range in which the habitat was not suitable for 
Meda. Canyon areas and areas with slow moving or pooled water were and are scattered along all of the Gila basin rivers, and such areas exist within the limits of what the Service defines as presently occupied M eda range. However, to calculate specific lengths of noncontinuous habitat would require intensive mapping of streams and would fail to recognize the importance of the intervening nonhabitat areas for migration and gene flow, for food production and transport, and for maintenance of water and channel characteristics such as sediment, temperature, flow moderation, chemistry, and others. C. The Association recommends that “positive action” to improve the habitat and numbers of this species be taken for this species rather than listing as threatened.
R. The Service’s response is the same as that for a similar recommendation under item 11 above.13. The Arizona Cattle Growers Association and the Arizona Mining Association both question the appropriateness of the proposal and submitted similar comments: C. M eda 
fulgida occurred historically in northern Sonora, Mexico. Listing as threatened is not appropriate if the species still occurs in Mexico and the status in Mexico should be determined before final listing. R. M eda fulgida was probably historically found in Mexico only in the upper San Pedro River. However, habitat is no longer found there due to habitat destruction and dewatering. C. The Mining Association points out that many of the identified nonnative or exotic predators that threaten Meda 
fulgida, such as catfish and trout, provide recreation for residents of these areas, as well as create revenue from sport fishing recreation. It recommends that critical habitat designation be limited to areas which would not prevent the stocking of such sport fish.
R. The State of Arizona does not stock warmwater fish in the San Francisco or Blue Rivers, and the State of New Mexico has only occasionally stocked channel catfish into the Gila River in the past. The warmwater fisheries which exist in those rivers are self-sustaining, and do not need stocking in order to continue. The stocking of trout into the higher elevation headwater streams does not appear to have a significant

impact on M eda fulgida. The areas of such stocking overlap only slightly with that of M eda and the stocked fish are primarily rainbow trout which feed more heavily on insects and other irivertebrates than on fish. In addition, many of the stocked trout often do not feed at all in the short time they remain in the streams before being caught or dying. C. The Mining Association contends that the Service should analyze the cumulative economic and other impacts of all past species listings and all other such actions that are under consideration in the area to be affected by the proposal. R. Possible future or pending listing actions for other species are specifically excluded from consideration of economic impacts, because of the prohibition in Section 4 of the Endangered Species Act against consideration of economic factors in Using decisions. At present, no other federally listed species is present in any of the streams in which M eda fulgida is found. The only listed nonaquatic species near the area is the bald eagle.In addition, experimental nonessential populations of Colorado squawfish 
[Ptychocheilus lucius) have been reintroduced into the upper Verde River in the area occupied by M eda fulgida. However, experimental nonessential designation allows a population to be treated as a proposed species, which removes virtually all protection from the population so designated, and consequently removes virtually all economic or other impacts of those populations.14. The Soil Conservation Service, New Mexico State Office, opposes the proposal and feels that designation of threatened status, without a management and statutory effort to control undesirable introduced fish species, is not justified. It also suggests that the final rule clarify the impacts of agricultural water diversions and include documentation on the effects of water pumping on stream flows. The Service is presently working with the State Game and Fish Departments on the problem of controlling predation by introduced fish species. As was explained under item 13, little or no warmwater stocking is now occurring. The existing populations of predatory warmwater species are self-sustaining. Presently available management techniques are not sufficient to allow complete removal of the existing warmwater nonnative populations. Habitat alteration remains the primary threat to the spikedace and complete removal of exotics would not preclude the need to list the species. Regarding the impacts of agricultural water

diversions and the effect of water pumping on stream flow, the statements on such impacts and effects refer to large areas of the historic range and existing range where the problem exists. In addition, inclusion of extensive data into a published rule would be prohibitively expensive and would not be in keeping with the purpose of a rule, which is to summarize the necessary information. This information, or references to it are available from the Service (see ADDRESSES}.15. J.E. Allensworth, of Silver City, New Mexico, opposes the proposal and submitted the following comments: C. The fact that M eda fulgida is still found in several streams in two States, and “ the sheer numbers of these fish now on record” precludes the need for listing. R. See item 12 above. C. There has been no attempt by any agency to reintroduce 
M eda into its original range; therefore it should not be listed. R. The first step in the process for protecting species under the Endangered Species Act is to place them on the Federal List of Threatened Fish and Wildlife as either threatened or endangered. Attempts by the Service to reintroduce listed species back into their historic range are part of the recovery process which is initiated following listing. C. Continued introduction of nonnative species by the New Mexico Department of Game and Fish has caused the decline of this species. If this practice were corrected, no further danger would exist for M eda fulgida. R. As was pointed out in the proposal, much of the habitat in the historic range of M eda has been destroyed by stream alterations, and potential water development threatens to cause further habitat losses. The habitat alteration threat alone is sufficient to necessitate the listing of M eda fulgida as a threatened species. Predatory and competitive interactions with nonnative fish are secondary problems and as has been explained under item 13 and 14 above, very little stocking of nonnative fish now occurs in the area occupied by 
Meda. The previously introduced nonnative fish have become self- sustaining and will continue to be a problem to M eda. C. Mr. Allensworth feels that the proposal is an attempt by the Service and the New Mexico Department of Game and Fish to slow or stop construction of Conner Dam. R. See item 12 above.16. Agencies and organizations with land or project involvement in the area affected by this proposal who did not comment on the proposed listing, but submitted economic information for use in the Economic Analysis of critical habitat, include: the U.S. Forest Service:



23774 Federal Register / V ol. 51, No. 126 / Tuesday, July 1, 1986 / Rules and RegulationsCity of Prescott, Arizona; Salt River Project; Arizona State Office of the Soil Conservation Service;, Federal Emergency Management Agency; U.S. Army Corps of Engineers; Federal Highway Administration; Bureau of Reclamation; Environmental Protection Agency; and New Mexico State Engineer Office.The three public hearings held were attended by 107 people, with 33 oral or written statements given, 10 in support of the proposal, 12 in opposition, and 5 neither in support nor opposition. These public hearings accepted formal oral and written statements, and included an informal question and answer session, Transcripts of the hearings are available for inspection (see ADDRESSES).The public hearing held in Silver City, New Mexico, was attended by 68 people, including representatives of the Silver City Town Council, New Mexico Department of Game and Fish (NMGF), U.S. Forest Service (USFS, New Mexico Interstate Stream Commission, New Mexico State Engineer Office, Bureau of Reclamation (BR), Southwest New Mexico Council of Governments, Southwest New Mexico Industrial Development Corporation, Gila Fish and Gun Club, Hooker Dam Association, 
Silver C ity D aily Press, E l Paso Times, Prospectors Organization of the Grant County-Silver City Chamber of Commerce, Old West Country, Mimbres Archeological Foundation, and Southern New Mexico Conservation Coalition. Sixteen oral statements were made, 5 of which were accompanied by written statements. Two additional written statements were submitted. Much of the comments and discussion concerned the Bureau of Reclamations’ Upper Gila Water Supply Study proposed project, and those comments will not be summarized here. O f the Statements given or submitted, 7 were in support of the proposal, 8 were in opposition to the proposal, and 3 neither opposed nor supported the proposal. Summaries of the substantive statements follow:la . Steve May, Mayor of the Town of Silver City, New Mexico, speaking on behalf of the Town Council, opposed the proposal. Mr. May was concerned regarding his and the Council’s understanding that the “management decision” to be made at the hearings was an “approximately 50-year plan,” which they felt would unnecessarily lock up Silver City’s options for water development on a long-term basis. Service representatives explained that the meetings from which he had gathered that understanding were not in relation to the proposed listing of this fish species, but were meetings

specifically regarding the Bureau of Reclamation’s Upper Gila Water Supply Study. If Meda fulgida is listed, the listing would remain in force until such time as the species was delisted due to recovery or extinction. No specific management actions are required by this proposed listing. Any such actions would be a result of the Section 7 consultation process or the recovery planning and implementation process, and would be subject to varying time frames,2a. Richard Johnson, President of the Hooker Dam Association, presented both oral and written statements in opposition to the proposal. Some of his comments repeated earlier comments made by the Association and these have already been addressed under item 12 above. Other specific comments were:
C. Mr. Johnson asked for clarification of the Service’s and the NMGF information on the effects of flooding on the survival of M eda fulgida. He quoted what he felt were contradictory statements from those agencies that this fish is not affected by flooding, but that flooding was part of the reason for the elimination of M eda from the East Fork of the Gila River. R. This apparent contradiction results from several factors. M eda fulgida  has evolved with flooding, as a natural part of the Gila River ecosystem, and in general escapes being washed out by flooding by moving outward with the spreading water, thus keeping out of the heaviest flows. Nonnative fish do not generally have such an adaptive mechanism to protect them from damage by the typically severe Gila basin floods. However, under certain conditions flooding can also be detrimental to M eda. Much of the Gila River watershed has been damaged by land use practices and is very susceptible to further damage during flooding, primarily from erosion.A  healthy aquatic/riparian system can normally withstand severe flooding with only minor and localized damage. An already damaged system is often severely eroded by such flooding and habitat for native fish is lost, as was the case with the lower end of the East Fork of the Gila River in 1978. C. Mr. Johnson questioned the statement in the proposal that M eda fulgida is no longer found in the East Fork of the Gila River. R. M eda abundance in the East Fork has been decreasing since about 1961, and in 1983 NMGF biologists found no M eda fulgida and greatly reduced numbers of other native fish, despite intensive sampling. Although in 1985 Meda were once again found in the East Fork, neither Service nor NMGF biologists feel that the small number of M eda remaining in the East

Fork is likely to represent a healthy, stable population on a long-term basis. 
C. Reports by the Service’s Albuquerque Ecological Services Field Office have stated that the area of the Middle Box (proposed site of Conner Dam and Reservoir) has the lowest habitat value for aquatic species and general ecology in that portion of the Gila River from Mogollon Creek downstream through the Red Rock area. That office also stated that the greatest habitat value to the native fishes is found in the Cliff/ Gila/Riverside Valley, where the greatest concentration of existing manmade structures is also found. On this basis, Mr. Johnson asks for clarification of the contradiction between the high habitat rating of the Cliff/Gila/Riverside area and the statements in the proposed rule regarding the destruction of Meda 

fulgida habitat by man’s activities. R. The Service’s analysis of the aquatic system habitat values found that the Middle Box itself does Indeed provide less overall general habitat quality than other stretches. However, there is a healthy population of M eda fulgida in the upper end of the Middle Box and at the mouth. The short unoccupied stretch between those two populations is small but provides an essential element to the habitat by providing a channel for water, fish, and gene flow between the two population segments. Without that connection, it is probable that the lower population would be extirpated. The high habitat value of the Gila/Cliff/ Riverside Valley is not inconsistent. All manmade structures are not equally destructive of habitat values. Most of the structures in the Cliff/Gila/Riverside area are small and have only minor, localized impacts on the aquatic habitat. In the localized areas of those impacts 
M eda generally do not exist.3a. Clyde Birkla, President of the Gila Fish and Gun Club, spoke in opposition to the proposal, and stated that his organization felt that the proposed listing was intended to stop construction of Hooker Dam or suitable alternative (Upper Gila Water Supply Study). The Service has addressed this concern under item 12 above.4a. Fred Trauger, of GeohydrolPgy Associates, Inc. of Albuquerque, New Mexico, made a statement in opposition to the proposal. Mr. Trauger addressed issues of water supply availability and use. He also stated that evolution and extinction are natural processes, and that the decline of M eda fulgida is more likely a natural event, due to climatological changes, than it is a man- caused event. The Service feels that the loss of large portions of M eda habitat



F e d e r a l R e g is te r  / Vol. 51, No. 126 / Tuesday, July 1, 1986 / Rules and Regulations 23775within the past 100 years by conversion to reservoirs or by the complete drying up of the river by diversion or damming removes the rapid decline of the species from the realm of natural extinctions. Natural extinction, except in rare instances of major, widespread catastrophic events, is a slow process involving hundreds or thousands of years.5a. Steve E. Reynolds, Secretary of the New Mexico Interstate Stream Commission, submitted oral and written statements in opposition to the proposal. Mr. Reynolds gave extensive information on water rights, uses, and needs in southwestern New Mexico, and submitted the following suggestion and comment: C. Mr. Reynolds suggested that habitat could be enhanced through predator control and réintroduction of 
Meda from Dexter National Fish Hatchery. R. Habitat enhancement, through predator control, would improve the status of the spikedace but would not alleviate the need to list the species. Enhancement and réintroduction are measures which will be considered in the recovery of this species, once it becomes listed. Extensive study will be needed to ensure the success of such work. The Dexter National Fish Hatchery does not presently maintain stocks of M eda fulgida. Space at that facility is limited, and priority is given to species whose survival depends heavily upon artificial propagation. M eda is not yet at that point. Placement of stocks of 
Meda into that facility may be considered in the future: however, several years are often needed to develop the techniques required to successfully propagate a given species in captivity. C. Mr. Reynolds stated that the spikedace [Meda fulgida) also occurs in streams in Arizona, Nevada, and Utah. R. This distributional misunderstanding is a result of confusion of the spikedace with a group of fish known as the spinedace (genus 
Lepidomeda) which live in streams in the Colorado River basin in Arizona, Nevada, and Utah. The spikedace, which is the only member of the genus 
Meda, is found only in the Gila basin, and only in Arizona and New Mexico.6a. Keith LeMay, President of the Prospectors Organization of the Silver City-Grant County, New Mexico, Chamber of Commerce, made oral and written statements in opposition to the proposal. Mr. LeMay commented on the already addressed topics of the Service’s habitat evaluations of the Gila River area (item 2a above) and the use of habitat enhancement in lieu of listing fitem 11 above).

7a. J.C. Grimes, President of Old West County, a tourist promotion organization in Silver City, New Mexico, and Allen K. Kaufman, of the Mimbres Archeological Foundation, addressed water development and availability in the area.
8a. George Jackson, Silver City, New Mexico, questioned the ability of M eda 

fulgida to survive in the river during periods of drought when portions of the river become dry. The Service has extensive data documenting the historic occupation of most of the Gila River Basin in New Mexico and Arizona by 
M eda fulgida. There are also data available on water flows in the upper Gila River since the 1930’s and written accounts of droughts since the early 1800’s. M eda fulgida was able to survive and thrive historically despite those droughts and periodic drying of portions of some of the occupied streams. Survival during drought periods depended upon movement into pools where water remained, until flow recommenced. Areas where pools were not available, or where dry periods continued for long periods, were probably repopulated from large upstream and downstream populations. The widespread abundance of the species buffered it against localized population losses. That abundance no longer exists, and the consequences of drought are increasingly severe on the species.9a. The Southwest New Mexico Industrial Development Corporation, of Silver City, New Mexico, submitted a written statement opposing the proposal, and giving information on water uses and economics in the Silver City area. See item 10 above.10a. Seven biologists and private citizens gave oral and written statements in support of the proposal and other wildlife values of the Gila River area, and opposing the need for and construction of a dam on the Gila River in New Mexico.The public hearing held in Thatcher, Arizona, was attended by 20 people including representatives of the Arizona State Division of Emergency Services, Upper Gila River Association, City of Safford, Graham County Board of Supervisors, George Whittell Wildlife Preserve, Graham County Republican Party, Arizona Nature Conservancy, Arizona Game and Fish Department, Greenlee County Board of Supervisors, Arizona Department of Commerce Advisory Board, Bureau of Reclamation, Soil Conservation Service, and Bureau of Land Management. Five oral statements were made, 4 of which were accompanied by written statements. O f

the statements given or submitted, 1 was in support of the proposal, 2 were in opposition to the proposal, and 2 neither opposed nor supported the proposal. Summaries of the statements addressing the listing of the spikedace follow:lb . Richard A . Colson, Director of the Arizona State Division of Emergency Services, and Carol MacDonald, Mayor of the City of Safford, Arizona, gave an oral and written statement in opposition to the proposal, and discussed flood control needs and damages in the Duncan and Safford Valleys. See item 10 above.2b. Kenyon Udall, Chairman of the Upper Gila River Association, submitted oral and written statements discussing flood costs in the Safford Valley and adjacent areas, and challenging the proposal’s conclusion that human alterations to the habitat are the primary cause of the decline of M eda fulgida.Mr. Udall contends that all dams and diversions in the area were in place and were more numerous, and grazing was heavier in the area, before 1960 which was about when M eda began to decline. He also questions the reasons for the decline of the species in Eagle Creek, where he states there are no dams and only one small diversion, no mining or timbering, and only very reduced grazing. It is Mr. Udall’s premise that the primary cause of the decline of this species is increased flooding since 1967, and secondarily predation by nonnative fish. He proposes that floods be controlled to stay within a range determined to cause the least channel damage, for the benefit of both man and 
M eda fulgida. The Service’s response is that the decline of M eda began well before 1960, although it was only widely recognized later. The species has been gone from the Aqua Fria River drainage since about 1943. There is often a lag time between the adverse modifications to the species’ habitat and the decline of the species itself, particularly when there are numerous individual modifications involved. Present use of the habitat is often only one of many factors in the decline of the species. Cumulative effects of numerous adverse habitat modifications over time play a significant part in the decline of many species. In addition, somewhat modified conditions that might have been acceptable to a healthy population of a species may not be sufficient, although improved, for a damaged population to recover. Once this species is listed, planning should be undertaken not only for the recovery of the species but also to provide plans compatible with flood control and recovery of the species.



23776 Federal Register / Vol.3b. Joe Carter, County Manager of the Graham County Board of Supervisors, made oral and written statements in opposition to the proposal. Mr. Carter also discussed flood damages, occurrence, and control, and suggested that réintroduction of M eda fulgida be carried out in lieu of listing. In addition, speaking for both Graham County and its local governments, he suggested that action on the proposal be postponed until final work and feasibility studies have been completed with respect to the proposed dam sites on the Gila and San Francisco Rivers. The Service’s response to the first comment has been addressed under item 11 above. Regarding the second comment, such a postponement is not allowed under the Endangered Species Act. A  proposed listing is required to be finalized, either as listing or as withdrawal, within one year from the date of publication of the proposal. Extension of that deadline is allowed only if there is substantial disagreement regarding the biological data.4b. John C. Luepke, Manager of the George Whittell Wildlife Preserve on Aravaipa Creek, Arizona, spoke in support of the proposal and associated wildlife values.Three substantive questions regarding listing were asked (Q=question,
R =  response): Q . If M eda fulgida has been declining since the 1960’s, why was nothing done to help it earlier? R. Meda has been declining since well before 1960, however little work was being done on this species and the extent of decline was not generally recognized. Prior to the Endangered Species Act, which was passed in 1973, little or no funding or authorization was available for work on nongame fish. With the passage of the Act, work began on rare native fishes, but with limited funds and manpower it was necessary to concentrate on those fish closest to extinction. Now that the most needy fish have been protected we are beginning to turn our attention to those, like M eda, which are not so close to extenction. Q.If M eda fulgida does not survive downstream from dams, then why does it exist downstream from Sullivan Dam on the upper Verde River? R. Sullivan Dam is a very small diversion structure, hardly deserving the epithet of “dam.”In addition, most of the flow of the upper Verde River derives from springs below Sullivan Dam, and therefore is not subject to the changes in water temperature, chemistry, and flow regime imposed by a mainstream dam. The discussion of the survivability of M eda downstream from maintstream dams was intended to refer to large structures which permanently impound water and

51, N o. 126 / Tuesday, July 1, 1986have a major effect upon the flow and water characteristics downstream. Q. Since there are no diversion dams on Eagle Creek, why has M eda fulgida been eliminated there. R. As of May 1985, we know that M eda still exists in Eagle Creek, although apparently in very low numbers. We have no historic records from Eagle Creek, so we do not know how extensive the Meda population there was, and whether it has declined or not. However, dams are not the only factor in the decline of this species. Many diverse watershed uses in the past and present may have contributed to declining habitat conditions in Eagle Creek. In addition, there is a fairly large number of introduced predatory fish in Eagle Creek which may have had severe impacts on 
M eda.The public hearing held in Phoenix, Arizona, was attended by 19 people including representatives of the City of Prescott, The Nature Conservancy, Arizona Cattle Growers Association, Maricopa Audubon Society, Arizona Game and Fish Department, Salt River Project, the Bureau of Reclamation, and 
Phoenix Gazette. Nine oral statements were made, 4 of which were accompanied by written statements.One additional written statement was submitted. O f the statements given or submitted, 8 were in support of the proposal and 2 were in opposition to the proposal. Summaries of the statements addressing listing the spikedace follow:lc . Allen Gookin read a statement, in opposition to the proposal, from WilliamS. Gookin, a consulting engineer representing the City of Prescott,Arizona, and the Yavapai-Prescott Indian Community. Mr. Gookin presented information on the water needs, resources, and development plans of the City and the Indian Community. He believes the threats to 
M eda fulgida come from other than the joint City/Indian proposed water diversion from the Verde River. He believes such threats come from the presence of the nonnative red shiner and make it “highly likely if not probable” that M eda fulgida faces extinction with or without the diversion. The Service’s response is that while red shiner and other introduced fish are a considerable threat to M eda fulgida, their presence alone does not account for the major habitat losses in the past nor the potential habitat losses in the future. Mr. Gookin also pointed out several errors in the proposal with respect to stream flow in the Verde River and the planned diversion. He stated that the maximum diversion rate of 13 cubic feet per second cited in the
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proposal for the City/Indian diversion was incorrect. In addition, he pointed out that the estimated 10 cubic feet per second average median monthly discharge for the diversion site was also incorrect. The Service agrees that both figures were in error. The correct figures of 10.5 cubic feet per second diversion rate and 16.8 cubic feet per second average median monthly discharge for the diversion site have been placed into the final rule.
2c. The Nature Conservancy, the Arizona Game and Fish Department and 5 private citizens submitted oral and written statements in support of the proposal and addressed economic and water development issues.3c. Lynn Anderson read a statement by John M. Olson, Executive Vice President of the Arizona Cattle Grower’s Association in opposition to the proposal. This statement was identical to that submitted by the Association as a letter of comment and is addressed under item 13 above.4c. Herbert Fibel, President of the Maricopa Audubon Society, spoke in support of the proposal. Mr. Fibel commented that he understood that the Service’s recent Section 7 biological opinion, on the proposed construction of Cliff Dam on the Verde River, decreed that unless the Bureau of Reclamation guarantees minimum instream flows in connection with water exchanges on the Verde River it cannot build Cliff Dam. The Service’s response is that the Cliff Dam consultation concerned bald eagles. Although the biological opinion rendered by the Service set forth as a reasonable and prudent alternative a cessation of additional water withdrawals above the proposed Cliff Dam until such time that flow rates necessary to assure an adequate forage fish base for the eagles are determined and protected, that determination may or may not provide adequate protection for M eda fulgida. The needs of a small minnow such as M eda are not necessarily protected by protecting the needs of the bald eagle. Mr. Fibel also read into the record the letter of comment submitted by his organization.

Sum m ary o f Factors A ffectin g The  
SpeciesAfter a thorough review and consideration of all information available, the Service has determined that M eda fulgida should be classified as a threatened species. Procedures found at Section 4(a)(1) of the Endangered Species Act (16 U.S.C. 1531 
et seq .) and regulations (50 CFR Part 424) promulgated to implement the listing provisions of the Act were
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followed. A  species may be determined to be an endangered or threatened species due to one or more of the five factors described in Section 4 (a)(1 ). These factors and their application to 
Meda fulgida (spikedace) are as follows:A . The present or threatened 
destruction, m odification, or curtailment 
o f its habitat or range. The majority of the historic native habitat of Meda 
fulgida has been drastically altered or destroyed by human uses of the rivers, streams, and watersheds. These alterations include: conversion of flowing waters into still waters by impoundment; alteration of flow regimes (including conversion of perennial waters to intermittent or no flow, and the reduction, elimination, or modification of natural flooding patterns); alteration of water temperatures (either up or down); alteration of silt and bed loads; loss of marshes and backwaters; and alteration of stream channel characteristics from well-defined, surface level, heavily vegetated channels with a diversity of substrate and habitats, into deeply cut, unstable arroyos with little riparian vegetation, uniform substrate, and little habitat diversity. Causes of such alterations include: damming, water diversion, channel downcutting, excessive groundwater pumping, lowering water tables, channelization, riparian vegetation destruction, erosion, mining, grazing, and other watershed disturbances.The biology of M eda fulgida is not well enough understood to determine what specific effects each of these habitat changes or losses has had on the survival of the species. However, the conversion of a large portion of the habitat into intermittent or lacustrine waters or totally dewatered channels has had an obvious effect on M eda populations by totally eliminating usable habitat in the impacted areas. These habitat changes, together with the introduction of exotic fish species (see factors C and E) have resulted in the extirpation of M eda fulgida throughout most of its historic range.Some of the major reasons for specific 
Meda habitat losses are easily identifiable. The San Pedro River, once a perennial stream, in now severely downcut and has only intermittent flow. The lower Salt and Verde Rivers now have a very limited or no flow during portions of the year due to agricultural diversion and upstream impoundments, and both rivers have several impoundments in their middle reaches. The Gila River, after leaving the Mogollon Mountains in New Mexico, is affected by agricultural and industrial

water diversion, impoundment, and channelization, and has been subjected to use of chemicals for fish management from the Arizona border downstream to San Carlos Reservoir. The San Francisco River has suffered from erosion and extensive water diversion and at present has an undependable water supply throughout much of its length.Remaining M eda fulgida  habitat is still threatened with further habitat destruction. Aravaipa Creek is relatively protected from further habitat loss because of its status as a Bureau of Land Management Wilderness and as a Defenders of Wildlife Preserve. Access and land uses are limited in the canyon, and it is maneaged primarily for natural values and recreation. However, it is affected by upstream uses in the watershed, primarily groundwater pumping resulting in continued lowering of the water table, which could eventually reduce perennial flow in Aravaipa Creek. Channelization and mesquite clearing that is occurring upstream, and heavy receational use within the canyon create excessive sediment which is detrimental to M eda habitat. In addition, pesticide use on the agricultural lands upstream from Aravaipa Canyon could have serious adverse effects on M eda fulgida, particularly if flows become depleted.In the upper Gila River, M eda fulgida habitat is somewhat protected along the portions of the river that flow through the U.S. Forest Service Gila Wilderness and the Gila River Research Natural Area which have use and access restrictions. However, both wilderness and non-wilderness portions of the river in the National Forest are still affected by past and present uses of the watershed and riparian zone, such as grazing, timber harvest, road building, recreation, and mining; and by water diversion for public and private uses. Substantial increases in timber harvest on steep slopes, as called for in the Proposed Gila National Forest Plan (U SD A 1985), may have significant impacts on M eda fulgida through increased sedimentation. On privately owned lands along the river there is no statutory control of habitat alteration or destruction. Agricultural use, water diversion, and flood control measures in these areas have a heavy impact on the habitat. The U.S. Army Corps of Engineers (Corps) has recently completed work in the Cliff-Gila area under its Emergency Authority, which allows it to replace or restore damaged flood control structures. Other flood control alternatives considered for this area in the past by the Corps, have been set aside. The only current plans for

flood control in the New Mexico portion of the Gila River are in cooperation with the Bureau of Reclamation’s Conner Dam study (U.S. Army Corps of Engineers 1984).O f particular importance to M eda 
fulgida survival in the Gila River is the proposed construction of a dam on the Gila River mainstream, as part of the Central Arizona Project Upper Gila Water Supply Study by the Bureau of Reclamation (USDI1972). Currently the Bureau of Reclamation is studying six alternatives (USDI 1985): a high dam and reservior at the Conner site on the mainstream Gila River near the lower end of the Middle Box canyon; a slightly smaller dam and reservoir at the Conner site; a small dam at the Hooker site on the mainstream Gila River just downstream from Turkey Creek, with an off mainstream storage reservoir on Mangas Creek; two levels of direct pumping from the river in the Cliff-Gila Valley to an offstream storage reservoir on Mangas Creek; and a no Federal action alternative. A  high dam at the Conner site on the Gila River could have major negative impacts on M eda 
fulgida. Up to 29 km (18 miles) of river, 27 percent of the existing range in the Gila River, would be inundated and thus would no longer support M eda fulgida, which lives only in flowing waters. The presence of a dam on the river could also adversely alter habitat downstream from the dam by changing the temperature, bedload, and flow regimes, including the elimination of natural flooding which is an important factor in riparian and channel maintenance and in the maintenance of the competitive edge of native over exotic fish species. Major dam and reservoir construction in the past, on the Salt, Verde, and Gila Rivers, has resulted in the complete extirpation of all M eda fulgida downstream of the dam and for up to 65 km (40 miles) above the reservoir. Even with extensive planning for natural flow and temperature maintenance downstream, the construction of a dam on the upper Gila would have a strong impact on M eda fulgida, affecting 46 percent of the existing range in the Gila River. A  small dam at the Conner site would inundate an estimated 14 km (8 V2 miles) of river, and would also affect populations upstream and downstream from the reservoir. A  small dam at the Hooker site would not affect Meda 
fulgida directly through inundation; however, populatons downstream, occuping 46 percent of the range in the Gila River, would be affected. The effects of direct pumping from the river to offstream storage are not completely known, but may include entrapment of



23778 Federal Register / V ol. 51, No. 126 / Tuesday, July 1, 1986 / Rules and Regulationsfish in pipelines, impingement of fish on intake screens, and depletion of stream flow below the diversion point.Future threats to M eda fulgida on the Verde River are found in watershed disturbances, increasing silt in the river bed, deteriorating water quality due to upstream communities, and future water developments. The Bureau of Reclamation, as part of the Central Arizona Project (CAP), is currently working on plans for water rights exchanges between upstream and downstream water rights holders, and subsequent diversions of water from the upper Verde River. There are ten potential CAP water exchangers on the upper Verde River, but of these, only two, the city of Prescott and the Yavapai-Prescott Indian Reservation, are within or upstream from the portion of the Verde River where M eda is still known to exist.The Bureau of Reclamation is planning to address the cumulative impacts of eight of these exchanges together. The remaining two exchanges are located in the lower Verde, separated from the upper river exchanges by two major reservoirs. The City of Prescott and the Yavapai- Prescott Indian Reservation have jointly proposed removal of water from the Verde River about 4 km (2.5 mi) below Sullivan Lake by means of an infiltration gallery buried in the riverbed. The joint allocation for these two entities is 7627 acre-feet per year, and the final plans call for a diversion rate of 10.5 cubic feet per second. The effects of this diversion have not yet been studied, but the loss of the maximum planned diversion rate from the river during low flows would be significant. Average median monthly discharge near the diversion point is estimated to be 16.8 cubic feet per second and the minimum daily flow at the diversion point is estimated to be 10.1 cubic feet per second (M. Jakle, USBR, pers. comm., February 3,1986). These figures are based on measured flows at the U SGS Verde River near Paulden gauge (5037), with a period of record from 1963 to present. The City of Prescott estimate for flow at the diversion point is 67.5 percent of that at the gauge. Such a reduction in flows could result in crowding, increased predation and competition, increased water temperatures, and other negative impacts to Meda and other aquatic fauna.B. Overutilization for commercial, 
recreational, scientific, or educational 
purposes. No threat from overutilization of this species is known to exist at this time.C. Disease or predation. Historically, predation was not a significant factor

affecting M eda fulgida populations; however, in the past 100 years, introduction of exotic predatory fish species has increased the role that predation plays in M eda biology. In Aravaipa Creek, there are two potential predators, the native roundtail chub and the exotic green sunfish, the latter being primarily restricted to side channel pools, and kept at low numbers by frequent flooding. Neither are known to have a significant effect on M eda 
fulgida. In the Gila and Verde Rivers, the native roundtail chub and several exotic fish (black and yellow bullhead, channel catfish, green sunfish, flathead catfish, small and large mouth bass, and brown trout) are probable predators on 
M eda fulgida. Although predation may not be a major threat to M eda in good habitat conditions, it is undoubtedly a negative factor to populations under the altered conditions present in much of the existing habitat. It has been noted that the present downstream limit of 
M eda fulgida in the Gila River closely corresponds to an increasing abundance of red shiner, flathead and channel catfish (Anderson 1978); that in the vicinity of lakes in the upper Gila drainage where game fish are heavily stocked, the populations of native species are depleted; and that the recent severe decline of the M eda population in the East Fork of the Gila River is probably due, in part, to the increased numbers of smallmouth bass and catfish in that portion of the river (Propst in prep.). In 1983 and 1984, Propst found abundant smallmouth bass and catfish in the East Fork, but few native species. In 1985, after two years with heavy fall/ winter flooding, Propst found fewer exotic species, and higher levels of native species. Under unfavorable habitat conditions, caused by changes in flow, temperature, substrate, etc., it is likely that predation becomes an important factor in M eda survival. Construction of dams and reservoirs exacerbates the predation problem by increasing the habitat desirable to exotic predators, decreasing the habitat suitable for M eda fulgida, and supplying a ready source of exotic predators from the reservoir. The effect of predation on 
M eda in the Gila River could increase significantly if a mainstream dam is constructed.D. The inadequacy o f existing  
regulatory mechanisms. M eda fulgida is protected by the States of New Mexico and Arizona. It is listed by New Mexico as an endangered species, Group 2 (New Mexico State Game Comm. 1985), which are those species “ . . . whose prospects of survival or'recruitment within the State are likely to be in jeopardy within the foreseeable future.” This provides

the protection of the New Mexico Wildlife Conservation Act (Section 17- 2-37 through 17-2-46 NM SA 1978) and prohibits taking of such species except under the issuance of a scientific collecting permit. M eda fulgida is listed by the State of Arizona as a threatened species, Group 3 (Arizona Game and Fish Comm. 1982), which are those species “ . . . whose continued presence in Arizona could be in jeopardy in the foreseeable future.” This listing does not provide any special protection to the species listed. Protection provided in the Arizona Game and Fish Regulations prohibits taking of M eda fulgida except by angling, an unlikely method for their capture. Neither State provides any protection of the habitat upon which the species depends.New Mexico water law does not include provisions for the acquisition of instream water rights for protection of fish and wildlife and their habitat, and Arizona water law has only recently recognized such rights. This deficiency has been a major factor in the survival of those species dependent upon the presence of instream water.State Game and Fish regulations in New Mexico allow the use of the red shiner and other live minnows as bait fish in the Gila River, in areas containing M eda fulgida. This encourages the spread of detrimental exotic species, specifically the red shiner, which appers to replace M eda 
fulgida under certain conditions (see factors C and E).E. Other natural or manmade factors 
affecting its continued existence. Existing populations of M eda fulgida are threatened by the continued introduction and dispersal of exotic spdcies, particularly Notropis lutrensis (red shiner), throughout the Gila River system. Although it is not known by what mechanisms these exotic species affect M eda, it is known that the spread of exotic species throughout the Gila system correlates closely to the declining numbers and distribution of 
M eda fulgida and other native species, and that Notropis lutrensis now occupies much of what was once Meda habitat. It has been demonstrated with other native fish that competitive and/or predatory interactions with exotic species have been a major factor in the declining numbers and distribution of native fishes. Apparently Notropis 
lutrensis is a competitor with M eda 
fulgida for some habitat factors (Minckley and Deacon 1968) and may be a significant predator on larval M eda (D. Hendrickson, Arizona State Univ., letter, July 8,1985). In suitable unaltered habitat, it is possible that M eda is able



Federal Register / V ol. 51, N o. 126 / Tuesday, July 1, 1986 / Rules and Regulationsto hold its own against invasion of 
Notropis lutrensis or other exotic species; however, in extensively altered habitats where M eda populations are already under stress, it appears that 
Notropis lutrensis has a competitive advantage and thereby replaces Meda 
fulgida. A  major factor in the displacement seems to be the disturbance of natural flooding patterns, since native species such as Meda 
fulgida are adapted to and thrive under a regime of frequent moderate to severe flooding, and Notropis lutrensis and other exotic species do not. The controlled flow of flood waters, resulting from impoundment, interrupts this natural pattern in downstream reaches and encourages the spread of Notropis 
lutrensis at the expense of M eda 
fulgida. The presence of reservoirs also increases the likelihood and rapidity of the spread of Notropis lutrensis and other exotics by supplying a ready source of exotic species from the reservoir and its fishery. At present, 
Notropis lutrensis is not found in Aravaipa Creek, but is found in the Verde River along with M eda fulgida, and is found in the upper Gila River as far upstream as Cliff, New Mexico. In 1978, Notropis lutrensis had not yet been found in the Gila River in New Mexico.The Service has carefully assessed the best scientific and commercial information available regarding the past, present, and future threats faced by this species in determining to make this rule final. Based on this evaluation, the preferred action is to list M eda fulgida as threatened. Because this fish is still locally abundant throughout approximately 190 km (118 miles) of stream it does not appear to be in danger of extinction and therefore does not fit the definition of endangered. However, because of the drastic loss of range which this species has undergone, and the imminent threats to all major portions of its presently occupied range, threatened status is appropriate for the species. The reasons for postponing the designation of critical habitat are given in the following section. The designation of critical habitat will be through a subsequent rule.Critical HabitatSection 4(a)(3) of the Act, as amended, requires that to the maximum extent prudent and determinable, the Secretary designate critical habitat at the time a species is determined to be endangered or threatened. Section 4(b)(6)(C) further indicates that a concurrent critical habitat determination is not required if the Service finds that a prompt determination of endangered or

threatened status is essential to the conservation of the involved species.The Service believes that a prompt determination of threatened status for the spikedace is essential. If the spikedace were only proposed, but not listed, it would be eligible only for the consideration given under the conference requirement of section 7(a)(4) of the Act, as amended. This does not require a limitation on the commitment of resources on the part of the concerned Federal agencies. Therefore, in order to ensure that the full benefits of section 7 and other conservation measures under the Act will apply to the Spikedace, prompt determination of threatened status is essential.Section 4(b)(2) of the Act requires the Service to consider economic and other impacts of designating a particular area as critical habitat. The Service is in the process of evaluating the information on economic impacts of designating critical habitat that was submitted during the comment period. However, because of the complexities and extent of the activities being assessed, the Service has not completed the evaluation. The Service is, however, currently performing the economic and other impact analyses required for designation of critical habitat for the species, and plans to make such a determination prior to issuing the final rule designating critical habitat. The designation of critical habitat for the spikedace must be made by June 18,1987, pursuant to section 4(b)(6)(C)(ii) of the Act, as amended.
A va ilab le Conservation M easuresConservation measures provided to species listed as endangered or threatened under the Endangered Species Act include recognition, recovery actions, requirements for Federal protection, and prohibitions against certain practices. Recognition through listing encourages and results in conservation actions by Federal, State, and private agencies, groups, and individuals. The Endangered Species Act provides for possible land acquisition and cooperation with the States and requires that recovery actions be carried out for all listed species. Such actions are initiated by the Service following listing. The protection required of Federal agencies, and the prohibitions against taking and harm are discussed, in part, below.Section 7(a) of the Act, as amended, requires Federal agencies to evaluate their actions with respect to any species that is proposed or listed as endangered or threatened and with respect to its critical habitat, if any is being

23779designated. Regulations implementing this interagency cooperation provision of the Act are codified at 50 CFR Part 402, (see revision at 51 F R 19926; June 3,1986). Section 7(a)(2) requires Federal agencies to ensure that activities they authorize, fund, or carry out are not likely to jeopardize the continued existence of a listed species or to destroy or adversely modify its critical habitat. If a Federal action may affect a listed species or its critical habitat, the responsible Federal agency must enter into formal consultation with the Service.No Federal activities are expected to be affected on Bureau of Land Managment lands on Aravaipa Creek, because the Aravaipa Canyon Wilderness is presently being managed to protect and enhance natural values. However, if existing or increased recreational use within the canyon results in streambank degradation and increased sediment or pollution load in the stream, Section 7 consultation may be necessary.On U.S. Forest Service lands on the Gila and Verde Rivers, little effect is expected on Federal activities from this rule; however, Section 7 consultation may be needed if changes occur in current grazing, mining, timbering, recreational, or other activities affecting 
M eda fulgida and its habitat.On Bureau of Land Management lands on the upper Gila River, little effect is expected on present Federal activities because the area involved is designated an Area of Critical Environmental Concern, which requires management to protect natural values.Proposed dam construction or alternative water projects on the upper Gila River, which have been authorized for study as part of the Bureau of Reclamation’s Upper Gila Water Supply Study, could be affected by this rule, as could the Bureau’s tentative plans for water development on the upper Verde River as part of the Central Arizona Project. Any such project would become subject to Section 7 consultation requirements.Known Federal activities on private lands that might be affected by this action would be future flood control work funded by the Federal Emergency Management Agency or carried out by the U.S. Army Corps of Engineers in the Cliff-Gila Valley, or future federally funded irrigation projects. Federal funding has been used in the pa3t and is expected to be used in the future for pipeline, water diversion, and land leveling projects on private agricultural lands in the Cliff-Gila Valley.



23780 Federal Register / V o l. 51, N o. 126 / Tuesday, July 1, 1986 / Rules and RegulationsThe Act and its implementing regulations found at 50 CFR 17.21 and 17.31 set forth a series of general prohibitions and exceptions that apply to all threatened wildlife. These prohibitions, in part, make it illegal for any person subject to the jurisdiction of the United States to take, import or export, ship in interstate commerce in the course of commercial activity, or sell or offer for sale in interstate or foreign commerce any listed species. It also is illegal to possess, sell, deliver, carry, transport, or ship any such wildlife that has been taken illegally. Certain exceptions apply to agents of the Service and State conservation agencies.The above discussion generally applies to threatened species of fish or wildlife. However, the Secretary has the discretion under Section 4(d) of the Act to issue special regulations for a threatened species that are necessary and advisable for the conservation of the species. M eda fulgida is threatened primarily by habitat disturbance or alteration, not by intentional direct taking or by commercialization. Given this fact and the fact that the States currently regulate direct taking of the species through the requirement of State collecting permits, the Service has concluded that the States’ collection permit systems are more than adequate to protect the species from excessive taking, so long as such takes are limited to: educational purposes, scientific purposes, the enhancement of propagation or survival of the species, zoological exhibition, and other conservation purposes consistent with the Endangered Species Act. A  separate Federal permit system is not required to address the current threats to the species. Therefore, a special rule is designated which allows take to occur for the above stated purposes without the need for a Federal permit, if a State collection permit is obtained and all other State wildlife conservation laws and regulations are satisfied. This special rule also acknowledges the fact that incidental take of the species by State-licensed recreational fishermen is not a significant threat to this species, and that such incidental take is not a violation of the Act, if the fisherman immediately returns the individual fish taken to its habitat. It should be recognized that any activities involving the taking of this species not otherwise enumerated in the special rule are prohibited. This special rule will allow for more efficient management of the species, and thus will enhance its conservation. For these reasons, the Service concludes that this regulation is

necessary and advisable for the conservation of M eda fulgida.General regulations governing the issuance of permits to carry out outwise prohibited activities involving threatened animal species, under certain circumstances, are set out at 50 CFR 17.22,17.23, and 17.32.National Environmental Policy ActThe Fish and Wildlife Service has determined that an Environmental Assessment, as defined under the authority of the National Environmental Policy Act of 1969, need not be prepared in connection with regulations adopted pursuant to Section 4(a) of the Endangered Species Act of 1973, as amended. A  notice outlining the Service’s reasons for this determination was published in the Federal Register on October 25,1983 (48 FR 49244).References CitedAnderson, R.M. 1978. The distribution and aspects of the life history of M eda  
fulgida in New Mexico. Unpubl. M.S. thesis. New Mexico State Univ., Las Cruces.Arizona Game and Fish Commission. 1982. Threatened native wildlife in Arizona. Arizona Game and Fish Dept. Publ. 12 PP-Barber, W .E., D.C. Williams, and W.L. Minckley. 1970. Biology of the Gila spikedace, M ed a  fulgida, in Arizona. Copeia 1970.:9-18.Barrett, P.J., W .G; Kepner, J.E. Burton, and M.D. Jakle. 1985. Draft Upper Verde River aquatic study. Joint study; U.S. Fish and Wildlife Service, Arizona Game and Fish Dept., U.S. Bureau of Reclamation, May 1985.Bestgen, K.R. 1985. Results of identification of collections of larval fish made in the upper Salt and Gila Rivers, Arizona. Report to U.S. Fish and Wildlife Service. September 10,1985. 6 pp.Deacon, J.E., G. Kobetich, J.D. Williams, and S. Contreras. 1979. Fishes of North America, endangered, threatened, or of special concern: 1979. Fisheries 4(2):29- 44.Girard, G  1856. Researches upon the cyprinoid fishes inhabiting the fresh waters of the United States of America, west o f the Mississippi Valley, from specimens in the museum of the Smithsonian Institution. Proceedings of the Academy of Natural Sciences of Philadelphia 8:165-213.International Union for Conservation ofNature and Natural Resources. 1977. Red Data Book, Vol. 4: Pisces. Morges, Switzerland.LaBounty, J.F., and W.L. Minckley. 1972. Native fishes of the upper Gila River system, New Mexico. In: Symposium on rare and endangered wildlife of the southwestern United States. New Mexico Department of Game and Fish. Santa Fe. pp. 134-146.

Miller, R.R. 1972. Threatened freshwater fishes of the United States. Transactions of the American Fisheries Society 101:239-252.Minckley, W.L. 1973. Fishes of Arizona. Arizona Dept, of Game and Fish.Phoenix. 293 pp.Minckley, W.L., and J.E. Deacon. 1968.Southwestern fishes and the enigma of “endangered species.”  Science 159:1424- 1432.New Mexico State Game Commission. 1985. ■ Regulation No. 624. as amended 28 March 1985. New Mexico Department of Game and Fish, Santa Fe.Propst, D. In preparation. Distribution, status, and biology of the spikedace (M eda  
fulgida) in the Gila River basin, New Mexico. New Mexico Department of Game and Fish, Santa Fe.U.S. Army Corps of Engineers. 1984. Upper Gila River basin cooperative study.Public information document. Los Angeles District. September 1984. 26 pp. U.S. Dept, of Agriculture, Forest Service. 1985. Proposed Gila National Forest Plan.USFS Southwestern Region,Albuquerque, New Mexico. 328 pp.U.S. Dept, of the Interior. 1973. Threatened wildlife of the United States. U.S. Bureau of Sport Fisheries and Wildlife (now the U.S. Fish and Wildlife Service) Resource Publication 114:1-289.U.S. Dept, of the Interior, Bureau ofReclamation. 1972. Final environmental statement. Proposed Central Arizona Project. Bureau of Reclamation, Region 3. Boulder City, Nevada.U.S. Dept, of the Interior, Bureau ofReclamation. 1985. Upper Gila water supply study public meetings announcement and public information document on the environmental impact statement scoping meetings. Bureau of Reclamation, Region 3. Boulder City, Nevada. 8 pp.AuthorThis rule was prepared by S.E. Stefferud, Endangered Species Biologist, U.S. Fish and Wildlife Service, Department of the Interior, P.O. Box 1306, Albuquerque, New Mexico 87103 (505/766-3972 or FTS 474-3972).List of Subjects in 50 CFR Part 17Endangered and threatened wildlife, Fish, Marine mammals, Plants (agriculture).Regulations Promulgation 

PART 17— [AMENDED]Accordingly, Part 17, Subchapter B of Chapter L Title 50 of the Code of Federal Regulations, is amended as set forth below:1. The authority citation for Part 17 continues to read as follows:Authority: Pub. L  93-205, 87 Stat. 884: Pub. L. 94-359, 90 Stat 911; Pub. L. 95-632, 92 Stat. 3751; Pub. L  96-159, 93 Stat. 1225; Pub. L  97- 304, 96 Stat. 1411 (16 U.S.C. 1531 et sea.).



F e d e r a l R e g is te r  / V o l. 51, N o. 126 / Tuesday, July 1, 1986 / Rules and Regulations 237812. Amend § 17.11(h) by adding the following, in alphabetical order under “Fishes,” to the List of Endangered and Threatened Wildlife:

3. Section 17.44 is amended by adding a new paragraph (p), as follows.
§ 17.44 Special rules— fishes.*  ★  *  *  *(p) Spikedace, M eda fulgida. (1) No person shall take the species, except in accordance with applicable State fish and wildlife conservation laws and regulations in the following instances:

§ 17.11 Endangered and threatened 
wildlife.
★  ★  ★  *  ★(h)* * *

(i) For educational purposes, scientific purposes, the enhancement of propagation or survival of the species, zoological exhibition, and other conservation purposes consistent with the Act; or,(ii) Incidental to State permitted recreational fishing activities, provided that the individual fish taken is immediately returned to its habitat.

(2) Any violation of applicable State fish and wildlife conservation laws or regulations with respect to taking of this species is also a violation of the Endangered Species Act.(3) No person shall possess, sell, deliver, carry, transport, ship, import, or export, by any means whatsoever any such species taken in violation of these regulations or in violation of applicable State fish and wildlife conservation laws or regulations.(4) It is unlawful for any person to attempt to commit, solicit another to commit, or cause to be committed, any offense defined in paragraphs (p) (1) through (3) of this section.★  ★  ★  ★  *Dated: June 18,1986.
P. Daniel Smith,
Deputy Assistant Secretary for Fish and 
W ildlife and Parks.[FR Doc. 86-14770 Filed 6-30-86; 8:45 am] 
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OFFICE OF PERSONNEL 
MANAGEMENT

5 CFR Part 890

Federal Employees Health Benefits 
Program; Enrollment Change 
Opportunities Occurring With Medicaid 
Eligibility

a g e n c y : Office of Personnel Management.
a c t i o n : Proposed rulemaking.
s u m m a r y : The Office of Personnel Management (OPM) is proposing revised regulations to allow Federal Employees Health Benefits (FEHB) Program enrollees who become eligible for coverage under Title XVIII of the Social Security Act (Medicare) to change their enrollment to any option of any FEHB plan. These regulations would simplify the administration of the FEHB Program and benefit enrollees by offering them freedom to choose a more desirable combination of benefits. 
d a t e : Comments must be received on or before September 2,1986.
ADDRESS: Written comments may be sent to Reginald M. Jones, Jr., Assistant Director for Pay and Benefits Policy, Compensate Group, Office of Personnel Management, P.O. Box 57, Washington, DC 20044, or delivered to OPM, Room 4351,1900 E Street NW., Washington,DC.
FOR FURTHER INFORMATION CONTACT: Mary Ann Mercer, (202) 632-0003. 
SUPPLEMENTARY in f o r m a t io n : Current regulations allow employees, annuitants, or former spouses enrolled in the high option of a health benefits plan participating in the FEHB Program to change their enrollment to the low option of any FEHB plan at the time they become eligible for Medicare coverage. These proposed regulations would expand the benefit options available to Medicare eligibles by permitting those enrolled in either a high or low option FEHB plan to change to the high or low option of any other FEHB plan. The timeframe for the change continues to be

any time after the 31st day before the enrollee is eligible for Medicare coverage.In the past it was believed that there was comparatively little advantage for an individual eligible for Medicare to be enrolled in a high option plan because health plans limit their benefits in cases of dual coverage when a member is also entitled to Medicare benefits. Allowing a change of enrollment from a high option to a low option plan enabled the enrollee to reduce the cost of health protection in cases where he or she was entitled to benefits under both programs.There may, however, be cases in which it is advantageous for an enrollee to switch to the high option of an FEHB plan or from the low option enrollment in one plan to the low option in another plan (e.g., to obtain a particular FEHB/ Medicare benefit mix and/or cost savings). Further, the current restriction of change to a low option plan is relatively short-lived since the enrollee may switch to any option of any plan during the next open season. In view of the advantages the proposed change would offer the enrollee and the limited duration of the current provision restricting the change to a low option plan, we believe that the restriction should be eliminated. Eliminating the restriction simplifies the administration of the provision and benefits the enrollee by offering the freedom to choose a more desirable combination of benefits.The regulations would clarify that, although the change may be made any time after the 31st day before the enrollee becomes eligible for Medicare, the opportunity to change enrollments under this provision may be made only once.E .0 .12291, Federal RegulationI have determined that this is not a major rule as defined under section 1(b) of E .0 .12291, Federal Regulation.Regulatory Flexibility ActI certify that this regulation will not have a significant economic impact on a substantial number of small entities because the regulation merely expands the freedom of choice currently provided by enabling enrollees to change to any option of any FEHB plan upon becoming eligible for Medicare.

List o f Subjects in  5 C F R  Part 890Administrative practice and procedure, Government employees, Health insurance, Retirement.U.S. Office of Personnel Management. Constance Homer,
Director.

PART 890— -FEDERAL EMPLOYEES 
HEALTH BENEFITS PROGRAMAccordingly, OPM proposes to amend 5 CFR Part 890 as follows:1. The authority citation for Part 890 continues to read as follows:Authority: 5 U .S.C. 8913; Sec. 890.102 also issued under 5 U .S.C. 1104 and sec. 3(5) of Pub. L. 95-454, 92 Stat. 1112; Sec. 890.301 also issued under 5 U .S.C. 8905(b); Sec. 890.302 also issued under 5 U.S.C. 8901(5) and 5 U.S.C. 8901(9); Sec. 890.701 also issued under 5 U.S.C. 8902(m)(2); Subpart H also issued under Title I of Pub. L. 98-615, 98 Stat. 3195, and Title II of Pub. L. 99-251.2. Section 890.301 is amended by revising paragraph (n) to read as follows:
§ 890.301 Opportunities to register to 
enroll and change enrollment. 
* * * * *(n) On becoming eligible for coverage 
under Title X V III o f the Social Security 
A ct. An enrolled employee, annuitant, or former spouse may register, at any time after the 31st day before he or she is eligible for coverage under Title XVIII of the Social Security Act (Medicare), to change enrollment to any option of any available plan under this part. A  change of enrollment under this paragraph may be made only once.
* * * * *[FR Doc. 86-14710 Filed 6-30-86; 8:45 am)
BILUNG CODE 6325-01-M

DEPARTMENT OF AGRICULTURE 

Federal Crop Insurance Corporation 

7 CFR Part 400 

[Docket No. 3288S]

General Administrative Regulations- 
Standards for Approval; Standard 
Reinsurance Agreement

a g e n c y : Federal Crop Insurance Corporation, USDA. 
a c t i o n : Proposed rule.
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SUMMARY: The Federal Crop Insurance Corporation (FCIC) proposes to issue a new Subpart L in Chapter IV of Title 7 of the Code of Federal Regulations (CFR) to contain the Standards for Approval; Reinsurance Agreement Regulations combining the standards for financial approval (7 CFR Part 400, Subpart G), as modified in this proposed rule, with the provisions for operational standards (7 CFR Part 400, Subpart I) The intended effect of this proposed rule is to modify financial standards and financial reporting requirements applicable to commercial insurance companies who have applied for or have a Standard Reinsurance Agreement with the Federal Crop Insurance Corporation, effective for the 1988 contract year (beginning July 1,1987), and to provide that all regulations with respect to the Standards for Approval; Standard Reinsurance Agreement be included in one subpart of the Code of Federal Regulations (CFR). The authority for the promulgation of this rule is the Federal Crop Insurance Act, as amended. 
d a t e : Written comments, data, and opinions on this proposed rule must be submitted not later than September 2, 1986, to be sure of consideration.
ADDRESS: Written comments, data, and opinions on this proposed rule should be sent to the Office of the Manager,Federal Crop Insurance Corporation, Room 4096, South Building, U.S. Department of Agriculture, Washington, DC, 20250.
FOR FURTHER INFORMATION CONTACT: Peter F. Cole, Secretary, Federal Crop Insurance Corporation, U.S. Department of Agriculture, Washington, DC 20250, telephone (202J 477-3325.
SUPPLEMENTARY INFORMATION: This action has been reviewed under USDA procedures established by Departmental Regulation 1512-1. This action constitutes a review as to the need, currency, clarify, and effectiveness of these regulations under those procedures. The sunset review date established for these regulations is July 1,1991.E. Ray Fosse, Manager, FCIC, (1) has determined that this action is not a major rule as defined by Executive Order 12291 because it will not result in:(a) an annual effect on the economy of $100 million or more; (b) major increases m costs or prices for consumers, individual industries, federal, State, or local governments, or a geographical region; or (c) significant adverse effects on competition, employment, investment, productivity, innovation, or the ability of U.S.-based enterprises to compete with foreign-based enterprises m domestic or export markets; and (2)

certifies that this action will not increase the federal paperwork burden for individuals, small businesses, and other persons.This action is exempt from the provisions of the Regulatory Flexibility Act; therefore, no Regulatory Flexibility Analysis was prepared.This program is listed in the Catalog of Federal Domestic Assistance under No. 10.450.This progam is not subject to the provisions of Executive Order 12372 which requires intergovernmental consultation with State and local officials. See the Notice related to 7 CFR 3015, Subpart V, published at 48 FR 29115, June 24,1983.This action is not expected to have any significant impact on the quality of the human environment, health, and safety. Therefore, neither an Environmental Assessment nor an Environmental Impact Statement is needed.The Standards for Approval with respect to financial standards and financial reporting requirements for participation in an FCIC Standard Reinsurance Agreement were published as a final rule in the Federal Register on Friday, June 1,1984, at 49 FR 22758. These regulations are currently contained in 7 CFR Part 400, Subpart G. FCIC proposes to modify the financial standards and financial reporting requirements applicable to commercial insurance companies under a Standard Reinsurance Agreement with FCIC. These modified financial standards are proposed to be included in the new Subpart L.The principal proposed changes in financial standards are:1. Increase the minimum Investment Yield (IRIS) Ratio from 5 to 6 percent. The National Association of Insurance Commissioners (NAIC) recommended this change based on its 1984 review of insurer investments.2. Decrease the ratio of surplus to an underwriting loss at a 400 loss ratio for insurers writing in one state. Previously, the ratio was 10 to 1 for one-state companies; the maximum is now 8 to 1.3. Permit substitution of certain other financial information when the commercial company is not required to file an annual statement with a State Insurance Commission. Some insurance companies are exempted by their State Insurance Departments from filing annual statements. The annual statements provide basic information used by FCIC in the review and approval of potential and current reinsureds.The Insurance Regulatory Information System (IRIS) Ratios in this proposed

rule were developed by the NAIC. Their primary use is to assist State Insurance Departments to oversee the financial condition of insurers. FCIC uses them to evaluate the financial strength of applicants for reinsurance.The provisions of 7 CFR Part 400, Subpart I, were published as a final rule in the Federal Register on Tuesday, June 11,1985 at 50 FR 24503. These regulations, as published in the final rule, are proposed to be included without change in the new Subpart L.FCIC is soliciting public comment on this proposed rule for 60 days after publication in the Federal Register. Written comments received pursuant to this notice will be available for public inspection in the Office of the Manager, Federal Crop Insurance Corporation, Room 4096, South Building, U.S. Department of Agriculture, Washington,D.C., 20250, during regular business hours, Monday through Friday.List of Subjects in 7 CFR Part 400Crop insurance, Reinsurance agreement, standards for approval.Proposed Rule
PART 400— GENERAL 
ADMINISTRATIVE REGULATIONSAccordingly, pursuant to the authority contained in the Federal Crop Insurance Act, as amended (7 U .S.C. 1501 et seq.), the Federal Crop Insurance Corporation (FCIC) hereby proposes to remove Subparts G  and I and add Subpart L to be known as 7 CFR Paft 400, Subpart L, General Administrative Regulations— Reinsurance Agreelhent-Standards for Approval, effective July 1,1987, for the 1988 and subsequent contract years, to read as follows:
Subpart L— Reinsurance A greem en t- 
Standards for Approval— Regulations for 
the 1988 and Subsequent Contract YearsSec.400.141 Definitions.400.142 Definitions, IRIS Ratios.400.143 Applicability.400.144 Availability of the Standard Reinsurance Agreement.400.145 Eligibility for Standard Reinsurance Agreements.400.146 Obligations of the Corporation.400.147 Limitations on Corporation’s Obligations.400.148 Obligations of Participating Insurance Company.400.149 Disputes.400.150 General qualifications.400.151 Qualifying when a State does not require that a financial statement be filed.400.152Qualifying with less than eight IRIS Ratios in the usual range.400.153 Qualifying by waiver.
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Sec.400.154 Notification of deviation from financial standards.400.155 Revocation and non-acceptance.
Subpart L — Reinsurance Agreem ent- 
Standards for Approval— Regulations 
for the 1988 and Subsequent Contract 
yearsAuthority: Secs. 501-520, Pub. L. 75-430, 52 Stat. 72-77 (7 U.S.C. 1501-1520), as amended.
§ 400.141 Definitions.In addition to the terms defined in the Standard Reinsurance Agreement, the following terms as used in this rule are defined to mean:(a) “Company” means the company reinsured by FCIC or applying to FCIC for a Standard Reinsurance Agreement.(b) “Corporation” means the Federal Crop Insurance Corporation.(c) “Current Assets” mean assets, including cash, that are reasonably expected to be realized in cash or sold or consumed during the normal operating cycle of the business, or within one year, if the operating cycle is less than one year.(d) “Current Liabilities” mean liabilities expected to be satisfied by either the use of assets classified as current in the same balance sheet, or the creation of other current liabilities, or those expected to be satisfied within a relatively short period of time.(e) “FCIC” means the Federal Corp Insurance Corporation.(f) “Financial statement” means the financial statement of an insurer seeking FCIC reinsurance prepared annually by an independent public accountant in accordance with generally accepted accounting principle!; together with related exhibits, schedules, and explanations. This is the financial statement of an insurer submitted to the State Insurance Department if required by any State in which the insurer does business.(g) “Insurer" means an insurance company that is licensed or admitted as such in any State, Territory, or Possession of the United States.(h) “MPUL” means the maximum possible underwriting loss that an insurer can sustain on policies it intends to reinsure with FCIC, after adjusting for the effect of any reinsurance agreement with FCIC, and any other reinsurance agreement, as evaluated by FCIC.(i) “Nonaffiliated company” ’ means an insurer (1) that is not owned or controlled by the reinsured, (2) which does not own or control the reinsured, or (3) which is not jointly owned or controlled with the reinsured by any person or entity.(j) “Plan of Operation” means a statement submitted to FCIC each year

in which a reinsured or a prospective reinsured specifies the reinsurance options it wishes to use, its marketing plan, and similar information as required by the Corporation.(k) “Reinsurance agreement" means an agreement between two parties by which an insurer cedes to a reinsurer certain liabilities arising from the insurer’s sale of insurance policies.(l) “Reinsured” means the insurer which is a party to the Standard Reinsurance Agreement with FCI.(m) “Standard Reinsurance Agreement” means the reinsurance agreement between the reinsured and FCIC.
§ 400.142 Definitions, IRIS Ratios.As used in this rule, with respect to the IRIS Ratios, the following terms are defined to mean:(a) “Agents’ Balances to Surplus Ratio” means premiums and agents’ balances in the course of collection, divided by surplus.(b) "Change in Surplus Ratio” means the increase or decrease in surplus, divided by the prior year-end surplus, with surplus adjusted for deferred acquisition expenses.(c) “Change in Writing Ratio” means the increase or decrease in net premiums written, divided by the prior year’s net premiums written.(d) “Estimated Current Reserve Deficiency to Surplus Ratio” means the estimated current deficiency or redundancy in the liabilities for losses and loss adjustment expenses, divided by surplus. The estimated deficiency or redundancy is the net earned premium, times the average of the developed loss ratios from the one-year and the two- year reserve development to surplus ratios, minus the liabilities for losses and loss adjustment expenses reflected in the Company’s annual or financial statement.(e) “Investment Yield Ratio” means the net investment income divided by the average invested assets. Invested assets are: investments, cash, and investment income due and accrued, less borrowed money.(f) “IRIS Ratios" mean the eleven financial ratios contained in the National Association of Insurance Commissioner’s Insurance Regulatory Information System (IRIS). They are calculated using data from an insurer’s annual statement for the accounting period ending the previous December 31, and are expressed as percentages.(g) "Liabilities to Liquid Assets Ratio” means Liabilities divided by liquid assets. Liquid assets are cash, investments, investment income due and accrued, and agents’ balances or

uncollected premiums deferred and not yet due, less investments in affiliates and real estate in excess of 5% of liabilities.(h) “One-Year Reserve Development to Surplus Ratio” means the one-year development of losses and loss adjustment expenses, divided by the prior year-end surplus. The one-year reserve development is the net payments during the current year for losses incurred more than one year prior, plus current liabilities for such losses, minus the liabilities on such losses at the prior year end.(i) “Premium to Surplus Ratio” means net premiums written, divided by surplus.(j) “Surplus Aid to Surplus Ratio” means surplus aid from reinsurance, divided by surplus. Surplus aid is estimated by multiplying the ratio of ceded commissions to ceded premiums by the unearned premiums on reinsurance ceded to nonaffiliated companies.(k) “Two-Year Overall Operating Ratio” means the sum of the following two ratios: losses and loss expenses incurred, dividends to policyholders, and net investment income, all divided by net premiums earned; and other underwriting expenses, less income, divided by net premiums written.(l) “Two-Year Reserve Development to Surplus Ratio” means a ratio calculated the same as the one-year reserve development to surplus ratio, except that a two-year base period is used.(m) “Usual Range” means the range of IRIS Ratio results that has been established by the National Association of Insurance Commissioners as usually indicative of financially sound insurers.
§ 400.143 Applicability.The standards contained herein shall be applicable to insurers who apply for or enter into a Standard Reinsurance Agreement effective for the 1988 and subsequent contract years.
§ 400.144 Availability of the Standard 
Reinsurance AgreementThe Federal Crop Insurance Corporation will offer Standard Reinsurance Agreements to eligible Companies under which the Corporation will reinsure policies which the Companies issue to producers of agricultural commodities. The Standard Reinsurance Agreement will be consistent will the requirements of the Federal Crop Insurance Act, as amended, and provisions of the regulations of the Corporation found at
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§ 400.145 Eligibility of Standard 
Reinsurance Agreements.A  Company will be eligible to participate in an Agreement if the Corporation determines the Company meets the standards and reporting requirements of this subpart.
§ 400.146 Obligations of the Corporation.The Agreement will include the following among the obligations of the Corporation.(a) The Corporation will reinsure policies written on terms, including premium rates, approved by the Corporation, on crops and in areas approved by the Corporation, and in accordance with the provisions of the Federal Crop Insurance Act, as amended, and the provisions of these regulations.(b) The Corporation will pay a portion of each producer’s premium on the policies reinsured under the Agreement, as authorized by the Federal Crop Insurance Act, as amended.
§ 400.147 Limitations on Corporation’s 
obligations.The Agreement will include the following among the limitations on the obligations of the Corporation.(a) The Corporation may, at any time, suspend its obligation to accept additional liability from the Company by providing written notice to that effect.(b) The obligations of the Corporation under the Agreement are contingent upon the availability of appropriations.(c) The Corporation will not reinsure any policy sold by the Company to a producer after the date the Company receives notice that the Corporation has determined that the producer is ineligible to receive Federal Crop Insurance.
§ 400.148 Obligations of participating 
insurance company.The Agreement will include the following among the obligations of the Company.(a) The Company shall follow all applicable Corportion procedures in its administration of the crop insurance policies reinsured.(b) The Company shall make available to all eligible producers crop insurance for the crops and in the areas which are stated in its plan of operation as approved by the Corporation.(cj The Company shall provide the Corporation, on forms approved by the Corporation, all information that the Corporation may deem relevant in the administration of the Agreement,

including a list of all applicants refused coverage and all insured producers cancelled from insurance, along with the reason for such action, the crop program and the amount of coverage for each.(d) The Company shall utilize only loss adjustment procedures and methods that are approved by the Corporation.(e) The Company shall sell the policies covered under the Agreement through licensed agents or brokers who have successfully completed a training course approved by the Corporation.(f) The Company shall not discriminate against any employee, applicant for employment, insured or applicant for insurance because of race, color, religion, sex, age, handicap, or national origin.
§ 400.149 Disputes.All disputes arising under this Subpart and the Standard Reinsurance Agreement entered into by the Company and the Corporation must be submitted for decision to the Manager of the Corporation. The decision of the Manager shall be final unless the Company requests reconsideration in writing within 45 days of the receipt of the decision. Any hearing provided by the Corporation will be of an informal nature and the rules o f evidence will not apply. Pending final decision of the dispute, the Company will proceed diligently with the peformance of the Agreement, as required by the Corporation.
§ 400.150 General qualifications.To qualify initially or thereafter for a Standard Reinsurance Agreement with FCIC, an insurer must:(a) Be a licensed or admitted insurer in any State, Territory, or Possession of the United States;(b) Be licensed or admitted, or use as a policy-issuing Company an insurer that is licensed or admitted, in each state from which the insurer will cede policies to FCIC for reinsurance;(c) Have surplus, as reported in its most recent financial statement, that is at least equal to the values specified in the Minimum Surplus Table,1 times an underwriting loss at a 400 loss ratio for the policies anticipated to be reinsured by FCIC (As used in the Minimum Surplus Table, an insurer is considered to issue policies in a state if at least 5 percent of all policies it reinsures with FCIC are issued in that state);(d) Have at least eight of its eleven IRIS ratios, based on its most recent financial statement, fall within the usual

1 The Minimum Surplus Table and the Usual 
Ranges of IRIS Ratios Table are shown below.

ranges stipulated in the Usual Ranges of IRIS Ratios Thble;1
T a b l e :  U s u a l  R a n g e s  o f  IRIS R a t i o s

Usual range (percent!

From To

IRIS ratio:
Premium to surplus... +  300
Change in writings.... -3 3 +33
Surplus aid to 

surplus.
+25

Two-year overall 
operating ratio.

— +  100

Investment yield____ +6 and up.
in surplus______ -1 0 +50

Liabilities to liquid 
assets.

— +  105

Agent's balances to 
surplus.

+40

One-year reserve 
development to 
surplus.

+25

Two-year reserve 
development to 
surplus.

+25-

Estimated current 
reserve deficiency 
to surplus.

+25

T a b l e :  M i n i m u m  S u r p l u s

Minimum 
surplus 
values 

(muMply by 
underwriting 
loss at a 400 

loss ratio!

Number of states in which a company issues 
FCIC-reinsured policies

One..................................................................... Eight

Four.

(e) Submit to FCIC with its Plan of Operation each year a copy of the latest financial statement, signed by the President and another officer of the insurer, and filed with the Insurance Department of any State in which the Company does business; and(f) Submit to FCIC any insurance department of examination report, loss reserve certification, independent auditor’s letter relating to the adequacy of the Company’s internal control, and any other appropriate financial information, as requested by FCIC.
§ 400.151 Qualifying when a State does 
not require that a financial statement be 
filed.An insurer which is exempted by the Insurance Department of the state from submitting a financial statement to the state must, in addition to the requirements of § 400.150(a), (b), (d), and
(f):(a) Submit to FCIC with its Plan of Operation each year a copy of the latest annual financial statement prepared by an independent public accountant with generally accepted accounting principles, signed by the President and another officer of the insurer, which, if not exempted, would have been filed
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§ 400.152 Qualifying with less than eight 
IRIS ratios in the usual range.An insurer with less than eight of the IRIS ratios in the usual range (required by § 400.150(d)) may qualify if, in addition to the requirements of § 400.150(a), (b), (c), (e), and (f), the insurer;(a) Submits a plan, acceptable to FCIC, to eliminate the financial deficiency indicated by the IRIS ratios;(b) Has a B +  rating or higher in the latest edition of “Best’s Insurance Reports,” is listed in the latest edition of “Surety Companies Acceptable on Federal Bonds," or is currently approved under the provisions of Treasury Department Circular No. 570; and(c) (1) Has a ratio of current assets to current liabilities of at least 1.2 to 1, and a surplus at least equal to the values specified in the Minimum Surplus Table times its MPUL from the policies to be reinsured by FCIC;(2) Has an irrevocable source of surplus such that conditions in (1) are met; or(3) Has a binding agreement with another insurer that qualifies such insurer under this Part 400 to assume financial responsibility in the event of the reinsured’s failure to meet its obligations on FCIC reinsured policies.
§ 400.153 Qualifying by waiver.If an insurer does not qualify under any of the above methods because of unique circumstances and FCIC determines that the insurer is otherwise financially sound, FCIC may enter into a reinsurance agreement with the insurer.
§ 400.154 Notification of deviation from 
financial standards.An insurer must immediately advise FCIC if it deviates from compliance with any of the requirements of this Chapter. FCIC may require the insurer to update its financial statement during the year. FCIC may terminate the reinsurance agreement if the Company is out of compliance with the requirements of this Chapter.
§ 400.155 Revocation and non- 
acceptance.(a) FCIC will deny reinsurance to any insurer or will terminate any existing reinsurance agreement if any false or misleading statement is made in the

financial statement or any other document submitted by the insurer in connection with its qualification for FCIC reinsurance.(b) No policy issued by an insurer subsequent to revocation of a reinsurance agreement will be reinsured by FCIC. Policies in effect at the time of revocation will continue to be reinsured by FCIC for the balance of the crop year then in effect for the applicable crop. However, if materially false information is made to the Corporation and that information directly affects the ability of the Company to perform under the Agreement, or if the Company commits any fraudulent or criminal act in relation to the Standard Reinsurance Agreement or any policy reinsured under the Agreement, FCIC may require that the Company transfer the servicing and contractual right to all business in effect and reinsured by the Corporation to the Corporation.Done in Washington, DC, on May 30,1986. E. Ray Fosse,
Manager, Federal Crop Insurance 
Corporation.[FR Doc. 86-14790 Filed 6-30-86; 8:45 am] 
BILLING CODE 3410-08-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

(Docket No. 86-NM-138-AD]

Airworthiness Directives; Boeing 
Model 747 Series Airplanes

AGENCY: Federal Aviation Administration (FAA), DOT.
ACTION: Notice of proposed rulemaking (NPRM).
s u m m a r y : This notice proposes to adopt a new airworthiness directive (AD) which would supersede an existing AD that requires inspection and replacement, as necessary, of the nacelle strut midspar fuse pins on certain Boeing Model 747 series airplanes. This action is prompted by a recent investigation which revealed that the inspection techniques required by the existing AD are inadequate to find cracking on a consistent basis. This action is necessary since a pin failure, if not corrected, could result in separation of the engine from the airplane.
DATES: Comments must be received on or before August 22,1986.
ADDRESSES: Send comments on the proposal in duplicate to the Federal Aviation Administration, Northwest Mountain Region, Office of the Regional

Counsel (Attention: ANM-103), Attention: Airworthiness Rules Docket No. 86-NM-138-AD, 17900 Pacific Highway South, C-68966, Seattle, Washington 98168. The service bulletin specified in this AD may be obtained from the Boeing Commercial Airplane Company, P.O. Box 3707, Seattle, Washington 98124-2207. This information may be examined at the FAA, Northwest Mountain Region, 17900 Pacific Highway South, Seattle, Washington, or the Seattle Aircraft Certification Office, FAA, Northwest Mountain Region, 9010 East Marginal Way South, Seattle, Washington.
FOR FURTHER INFORMATION CONTACT:Mr. Owen E. Schrader, Airframe Branch, ANM-120S; telephone (206) 431-2923. Mailing address: FAA, Northwest Mountain Region, 17900 Pacific Highway South, C-68966, Seattle, Washington 98168.
SUPPLEMENTARY INFORMATION: Comments InvitedInterested persons are invited to participate in the making of the proposed rule by submitting such written data, views, or arguments as they may desire. Communications should identify the regulatory docket number and be submitted in duplicate to the address specified above. All communications received on or before .the closing date for comments specified above will be considered by the Administrator before taking action on the proposed rule. The proposals contained in this notice may be changed in light of the comments received. All comments submitted will be available, both before and after the closing date for comments, in the Rules Docket for examination by interested persons. A report summarizing each FAA-public contact concerned with the substance of this proposal will be filed in the Rules Docket.Availability of NPRMAny person may obtain a copy of this Notice of Proposed Rulemaking (NPRM) by submitting a request to the FAA, Northwest Mountain Region, Office of the Regional Counsel (ANM-103), Attention: Airworthiness Rules Docket No. 86-NM-138-AD, 17900 Pacific Highway South, C-68966, Seattle, Washington 98168.DiscussionThere has been a recent report of a complete failure of a nacelle strut midspar attach fuse pin. These pins are the subject of AD 79-17-04, which requires a repeat inspection every 2,500 flight hours. In the case of the failure,



Federal Register / V ol. 51, N o . 126 / Tuesday, July 1, 1986 / Proposed Rules 23787the time since the last inspection was 691 flight hours. Using the prescribed ultrasonic inspection techniques, cracking was also believed to have been found in three other pins that had between 363 and 854 flight hours since their last inspection. Subsequent reinspection indicated that only one of the three pins had any cracking. It has been determined that the presently specified ultrasonic technique is inadequate and unreliable. Failure of a pin, if not detected and corrected, could result in separation of an engine from the airplane.The Boeing Commercial Airplane Company has issued Boeing Service Bulletin 747-54-2063, Revision 4, dated June 6, 1986, which describes improved ultrasonic or eddy current inspection procedures to be used to inspect for cracking of nacelle strut midspar fuse pins, and replacement, if necessary.Since this condition is likely to exist or develop on other airplanes of this same type design, an airworthiness directive is being proposed which would require inspection of nacelle strut midspar fuse pins for cracking, and replacement, if necessary, in accordance with Boeing Service Bulletin 747-54- 2063, Revision 4.It is estimated that 155 airplanes of U.S. registry would be affected by this AD, that it would take approximately 8 manhours per airplane to accomplish the required actions, and that the average labor cost would be $40 per manhour. Based on these figures, the total cost impact of this AD to U.S. operators is estimated to be $49,600.For the reason discussed above, the FAA has determined that this document (1) involves a proposed regulation which is not major under Executive Order 12291 and (2) is not a significant rule pursuant to the Department of Transportation Regulatory Policies and Procedures (44 FR 11034; February 26, 1979); and it is further certified under the criteria of the Regulatory Flexibility Act that this rule will not have a significant economic effect on a substantial number of small entities because few, if any, Boeing Model 747 airplanes are operated by small entities. A  copy of a draft regulatory evaluation prepared for this action is contained in the regulatory docket.List of Subjects in 14 CFR Part 39Aviation safety, Aircraft.The Proposed Amendment PART 39—[AMENDED]Accordingly, pursuant to the authority delegated to me by the Administrator, the Federal Aviation Administration

proposes to amend § 39.13 of the Federal Aviation Regulations as follows:1. The authority citation for Part 39 continues to read as follows:Authority: 49 U.S.C. 1354(a), 1421 and 1423; 49 U.$.C. 106(g) (Revised Pub. L. 97-449, January 12,1983); and 14 CFR 11.89.
§ 39.13 [Amended]2. By adding the following new airworthiness directive:Boeing: Applies to Model 747 seriesairplanes, certificated in any category, listed in Boeing Service Bulletin 747-54- 2063, Revision 4, dated June 6,1986.To prevent failure of nacelle strut midspar fuse pins, accomplish the following, unless previously accomplished:A . Prior to the accumulation of 12,000 flight hours, or within 10 days after the effective date of this AD, whichever occurs later, perform an ultrasonic or eddy current inspection for cracks in the fuse pins in accordance with Boeing Service Bulletin 747- 54-2063, Revision 4, dated June 6,1986, or later FAA-approved revisions.B. Repeat the inspections required by paragraph A., above, thereafter at intervals not to exceed 2,500 flight hours until terminating action in accordance with paragraph E., below, is accomplished.C. Replace cracked fuse pins prior to further flight in accordance with Boeing Service Bulletin 747-54-2063, Revision 4, dated June 6,1986, or later FAA-approved revisions.D. Coat inside surface of the pins with corrosion-preventive compound after each inspection in accordance with Boeing Service Bulletin 747-54-2063, Revision 4, dated June6,1986. If corrosion exists, remove corrosion and reapply compound.E. Installation of the new fuse pin design configuration in accordance with Boeing Service Bulletin 747-54-2063, Revision 1, dated August 13,1981, or later FAA-approved revision, constitutes terminating action for this AD.F. An alternate means of compliance or adjustment of compliance time, which provides an acceptable level of safety, may be used when approved by the Manager, Seattle Aircraft Certification Office, FAA, Northwest Mountain Region.G. Special flight permits may be issued in accordance with FAR 21.197 and 21.199 to operate airplanes to a base for the accomplishment of inspections and/or modifications required by this AD.This supersedes AD 79-17-04, Amendment 39-3529, as amended by Amendments 39- 4335 and 39-4973.All persons affected by this proposal who have not already received the service bulletin specified in this AD from the manufacturer may obtain copies upon request to the Boeing Commercial Airplane Company, P.O. Box 3707, Seattle, Washington, 98124-2207. This information may be examined at the FAA, Northwest Mountain Region, 17900 Pacific Highway South, Seattle, Washington, or the Seattle Aircraft Certification Office, 9010 East Marginal Way South, Seattle, Washington.

Issued in Seattle, Washington, on June 24, 1986.David E. Jones, Acting Director,
Northwest Mountain Region.[FR Doc. 86-14722 Filed 6-30-86; 8:45 am] 
BILLING COOE 4910-13-M

14 CFR Part 39

[Docket No. 86-NM -61-AD]

Airworthiness directives; Boeing 
Model 747 Series Airplanes

AGENCY: Federal Aviation Administration (FAA), (DOT).
ACTION: Notice of proposed rulemaking (NPRM).
SUMMARY: This notice proposes to adopt an airworthiness directive (AD) applicable to certain Boeing Model 747 airplanes that would require repetitive inspections for cracking, and repair as necessary, of body frame structure and skin in the nose (section 41) of the fuselage. This AD would supersede telegraphic AD T86-03-51 and expand the area to be inspected. This action is prompted by a recent finding of numerous body frame structure cracks in the nose (section 41) of the fuselage. Failure of the structure could lead to sudden decompression.
DATE: Comments must be received on or before August 22,1986.
ADDRESSES: Send comments on the proposal in duplicate to the Federal Aviation Administration, Northwest Mountain Region, Office of the Regional Counsel, (Attn: ANM-103), Attention: Airworthiness Rules Docket No. 86-NM- 61-AD, 17900 Pacific Highway South, C -  68966, Seattle, Washington 98168. The service bulletin specified in this AD may be obtained from the Boeing Commercial Airplane Company, P.O.Box 3707, Seattle, Washington 98124. It may be examined at the FAA,Northwest Mountain Region, 17900 Pacific Highway South, Seattle, Washington, or the Seattle Aircraft Certification Office, 9010 East Marginal Way South, Seattle, Washington.
FOR FURTHER INFORMATION CONTACT:Mr. Owen Schrader, Airframe Branch, ANM-120S; telephone (206) 431-2923. Mailing address: FAA, Northwest Mountain Region, 17900 Pacific Highway South, C-68966, Seattle, Washington 98168.
SUPPLEMENTARY INFORMATION:Comments InvitedInterested persons are invited to participate in the making of the proposed rule by submitting such



23788______________ Federal Register / V ol. 51, No. 126 / Tuesday, July 1, 1986 / Proposed Ruleswritten data, views, or arguments as they may desire. Communications should identify the regulatory docket number and be submitted in duplicate to the address specified above. All communications received on or before the closing date for comments specified above will be considered by the Administrator before taking action on the proposed rule. The proposals contained in this notice may be changed in light of the comments received. All comments submitted will be available, both before and after the closing date for comments, in the Rules Docket for examination by interested persons. A report summarizing each FAA-public contact concerned with the substance of this proposal will be filed in the Rules Docket.Availability of NPRMAny person may obtain a copy of this Notice of Proposed Rulemaking (NPRM) by submitting a request to the FAA, Northwest Mountain Region, Office of the Regional Counsel (Attn: ANM-103), Attention: Airworthiness Rules Docket No. 86-NM-61-AD, 17900 Pacific Highway South, C-68966, Seattle, Washington 98168.DiscussionThere have been numerous reports of cracking of body frame structure in the nose (section 41) of the fuselage. Recently, an airplane was found with three adjacent frames effectively severed. As of March 21,1986, there have been seven instances of two adjacent frames effectively severed and twenty-seven cases of one frame severed. This cracking has occurred on airplanes with from 6,450 to 20,002 pressure cycles. This cracking is attributed to cabin pressure cyclic loading.The FAA issued telegraphic AD T86-02- 53 on January 31,1986, which required repetitive inspections of the external fuselage skin for cracks adjacent to stringers 23 and 24A, both left and right side of the airplane, between body station 240 and 400, on Boeing Model 747 airplanes which have accumulated 10,000 more landings.The FAA issued telegraphic AD T86-03- 51 on February 16,1986, which superseded AD T86-02-53 and required additional inspections of body structure and skins on the main deck between body stations 240 and 400 from the window belt to the floor, both left and right: between body stations 200 and 240 from stringer 13A to 14E, both left and right; and at body station 360 frame web at stringer 3L.Since issuance of AD T86-03-51, there have been additonal reports of cracking

in Section 41 in areas other than those required to be inspected. Therefore, this action proposes to supersede AD T86- 03-51, Amendment 39-5297 (51 FR 16155; May 1,1986), to expand the area of inspection.Boeing has issued Alert Service Bulletin Number 747-53A2265, Revision 2, dated May 8,1986, that describes a procedure to inspect for body frame structure cracking in the nose (Section 41) of the airplane and repair of cracks, as necessary.Since this situation is likely to exist or develop on other airplanes of the same type design, this AD would require repetitive inspection for cracking of body frame structure and skin in the nose (section 41) of Boeing Model 747 airplanes in accordance with the Boeing alert service bulletin previously mentioned. If cracking of body frame structure is found, it must be repaired within the time specified in the AD.It is estimated that 160 airplanes of U.S. registry would be affected by this AD, that it would take approximately 800 manhours per airplane to accomplish the required actions, and that the average labor cost would be $40 per manhour. Based on these figures, the total cost impact of this AD to U.S. operators is estimated to be $5,120,000 per inspection cycle.For the reasons discussed above, the FAA has determined that his document (1) involves a proposed regulation which is not major under Executive Order 12291 and (2) is not a significant rule pursuant to the Department of Transportation Regulatory Polices and Procedures (44 FR 11034; February 26, 1979); and it is certified under the criteria of the Regulatory Flexibility Act that this proposed rule, if promulgated, will not have a significant economic impact on a substantial number of small entities because few, if any, Boeing Model 747 airplanes are operated by small entities. A  copy of a draft regulatory evaluation prepared for this action is contained in the regulatory docket.List of Subjects in 14 CFR Part 39Aviation safety, Aircraft.The Proposed Amendment 
PART 39— [AMENDED]Accordingly, pursuant to the authority delegated to me by the Administrator, the Federal Aviation Administration proposes to amend § 39.13 of Part 39 of the Federal Aviation Regulations as follows:

§ 39.13 [Amended]1. The authority citation for Part 39 continues to read as follows:Authority: 49 U.S.C. 1354(a), 1421 and 1423: 49 U.S.C. 106(g) (Revised Pub. L. 97-449, January 12,1983); and 14 CFR 11.892. By adding the following new airworthiness directive:Boeing: Applies to Model 747 series airplanes listed in Boeing Alert Service Bulletin 747-53A2265, Revision 2, dated May 8, 1986, certificated in any category. To detect cracking of forward fuselage (section 41) internal and external structure, accomplish the following, unless already accomplished:A . For airplanes, line numbers 88 through 603, within the next 600 landings after the effective date of this AD, or prior to the accumulation of 8,000 landings, whichever occurs later, perform a visual or X-ray inspection, for cracking, in accordance with FAA-approved procedures, of the body frame structure and adjacent skin in the following areas: the lower forward corner of the overhead escape hatch, body station 360 at stringer 3L; and both sides of the airplane below the window belt and above the main deck floor (stringer 22 to stringer 26) from body stations 300 through 320.B. For airplanes, line numbers 1 through 87, perform a visual or X-ray inspection for cracking of the body frame structure and skins from body station 360 through 380 from stringer 23 to the main deck floor, in accordance with Boeing Service Bulletin 747- 53A2265, Revision 2, dated May 8,1986, or later FAA-approved revisions, in accordance with the schedule described in paragraph C., below.C. For airplanes, line numbers 88 through 603, perform a visual or X-ray inspection for cracking of the body frame structure and skins in the following areas: on the main deck between body stations 240 and 400 from stringer 23 to the floor, both left and right; between body stations 200 and 240 from stringer 13A to 14E, both left and rightrand at the body station 360 frame web at stringer 3L, in accordance with Boeing Service Bulletin 747-53A2265, Revision 2, dated May 8,1986, or later FAA-approved revisions, in accordance with the following schedule:1. On airplanes that have accumulated more than 14,000 landings as of the effective date of this AD, inspect within 100 landings after the effective date ot this AD.2. On airplanes that have accumulated 12,000 to 14,000 landings as of the effective date of this AD, inspect within ¿00 landings after the effective date of this AD.3. On airplanes that have accumulated fewer than 12,000 landings as of the effective date of this AD, inspect within 400 landings after the effective date of this AD, or prior to the accumulation of 10,000 landings, whichever occurs later.D. Except as provided in paragraph N.. below, for airplanes, line numbers 1 through 603, within the next 1,000 landings after the effective date of this AD, or prior to the accumulation of 10,000 landings, whichever occurs later, perform the following ■ isual or
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X-ray inspections for cracking, in accordance with FAA-approved procedures:1. Inspect body frames and adjacent skin in the following areas: on both sides of the airplane from body station 200 through 240 between stringers 13A and 14E, at body station 240 between stringers 6 and 13A, from body station 240 through 400 between stringers 22 and 26, and from body station 500 through 520 between stringers 30 and 34: and on the left side of the airplane at body station 360 at stringer 3L.2. Inspect body frames and floor beams at frame to floor beam attach location, and the adjacent skin on both sides of the airplane in the area of body station 330 between stringers 11 and 14 on both sides of the airplane.3. Inspect body frames, adjacent skin, and tear straps on both sides of the airplane in the area from body station 360 through 420 between stringers 4 and 10A.4. Inspect (a) body frames and adjacent skin, (b) sills, intercostals, and stringers, (c) floor beams within 3 inches of frames, and (d) skin and skin splices (internal and external general visual inspection with detailed external visual inspection at door cutout corners and body station 417, 460, and 480) on both sides of the airplane from body station 400 through 520 between upper deck floor and stringer 30.

E . E x c e p t a s p r o v id e d  in p a ra g ra p h  N .,  
b e lo w , fo r a irp la n e s, lin e  n u m b e rs 1 th rou gh  603, w ith in  the n e x t 1,000 la n d in g s  a fte r  the  
e ffe c tiv e  d a te  o f  th is A D , or prior to the  
a ccu m u la tio n  o f 13,000 la n d in g s, w h ic h e v e r  
o ccu rs later, p erform  the fo llo w in g  v is u a l or 
X -r a y  in sp e ctio n s  for c r a c k in g , in a c c o r d a n c e  
w ith  F A A -a p p r o v e d  p ro ce d u re s:

1. In sp e ct b o d y  fra m e  stru ctu re, a d ja c e n t  
skin , tear stra p s, a n d  s ills  o n  b o th  s id e s  o f  the  
airp lan e in the are a  from  b o d y  s ta tio n  340 
through 400 b e tw e e n  strin g e r 0 a n d  the u p p er  
d eck  floor.

2. In sp e ct b o d y  fra m e s, a d ja c e n t sk in , a n d  
tear strap s on b o th  s id e s  o f  th e a irp la n e  in  
the area from  b o d y  sta tio n  400 th rou gh  520 
b e tw e e n  stringer 6 a n d  th e u p p er d e c k  flo o r.F. Except as provided in paragraph N., below, for airplanes, line numbers 1 through 603, within the next 500 landings after the effective date of this AD, or prior to the accumulation of 16,000 landings, whichever occurs later, perform the following visual or X-ray inspections for cracking of the body frames and adjacent skin in the following areas on both sides of the airplane, in accordance with FAA-approved procedures: —From body station 200 through 220 betweenstringers 0 and 13A;—From body station 220 through 240 between stringers 0 and 6;—From body station 240 through 400 between stringers 14 and 19;—From body station 240 through 400 between stringers 26 and 34;—From body station 400 through 480 between stringers 30 and 34;
— From  b o d y  sta tio n  320 th rou gh  340 b e tw e e n  

stringer 0 a n d  c a b in  w in d o w  u p p er sill: 
From  b o d y  sta tio n  400 through 520 b e tw e e n  
stringer 0 a n d  6:At body station 240 between stringer 34L and 34R in belly area; and At body station 320 between stringers 34 to nose wheel well.

G . Except as provided in paragraph N., below, for airplanes, line numbers 1 through 603, within the next 500 landings after the effective date of this AD, or prior to the accumulation of 19,000 landings, whichever occurs later, perform a visual X-ray inspection, in accordance with FAA-approval procedures, for cracking of the body frames and adjacent skin in all areas from body station 140 through 520 that are not identified in paragraphs D., E., and F., above.
H . R e p e a t th e in s p e c tio n s  req u ire d  b y  

p a r a g r a p h s  D ., E .,  F ., a n d  G . ,  a b o v e , at the  
fo llo w in g  in te rv a ls :I. If the immediately prior inspection was accomplished using visual methods, perform the next inspection within the next 3,000 landings.2. If the immediately prior inspection was accomplished using X-ray methods, perform the next inspection within the next 1,500 landings.I. If X-rays give indications of cracking, visually inspect the structure to determine the full extent of frame cracking in accordance with the following schedule:1. Prior to further flight for all findings that indicate possible skin cracking, cracks exceeding the limits of Boeing Service Bulletin 747-53A2265, Revision 2, dated May8.1986, in one or more frames, or cracking in two or more adjacent frames.2. Within 150 landings for all findings that indicate partial severance of one frame not exceeding the limits of Boeing Service Bulletin 747-53A2265, Revision 2, dated May8.1986, provided no adjacent skin cracking or adjacent frame cracking is found.

J. If any cracking is found by visual inspection, repair in accordance with FAA- approved procedures prior to further flight, unless the provisions of Section III, Paragraph G., of Boeing Service Bulletin 747-53A2265, Revision 2, dated May 8,1986, or later FAA- approved revision, are met.K. For the purpose of complying with this AD, the number of landings may be determined to equal the number of pressurization cycles where the cabin pressure was greater than 2.0 PSI.L. For Model 747SR airplanes only, based on continued mixed operation of lower cabin differentials, the initial inspection thresholds and the repetitive inspection intervals specified in this AD may be multiplied by a 1.2 adjustment factor.M. For structure which has been replaced with new structure during previous airplane modification/repair, the inspection requirements above date from the time of replacement of that structure.N. Upper deck right side inspection from body station 340 to 400 need be accomplished only (1) if any cracking is found, or if any cracking was previously repaired, on upper deck left side from body station 340 to 400, excluding any body station 360 frame web cracking at left stringer 3 adjacent to the crew escape hatch lower forward corner: (2) if left side structure was previously replaced or modified; or (3) if, at the last inspection of the left side, the inspection was deferred on the right side.O. An alternate method of compliance or adjustment of the compliance time, which provides an acceptable level of safety, may

b e  u se d  w h e n  a p p r o v e d  b y  the M a n a g e r , 
S e a ttle  A ir c r a ft  C e r tific a tio n  O f f i c e , F A A ,  
N o r th w e s t M o u n ta in  R e g io n .P. Special flight permits may be issued in accordance with FAR 21.197 and 21.199 to operate airplanes to a base for the accomplishment of inspections and/or modifications required by this AD.This supersedes AD T86-03-51,Amendment 39-5297 (51 FR 16155; May 1, 1986), issued February 16,1986.All persons affected by this proposal who have not already received the service bulletin from the manufacturer may obtain copies upon request to the Boeing Commercial Airplane Company, P.O. Box 3707, Seattle, Washington 98124-2207. This document may be examined at the FAA, Northwest Mountain Region, 17900 Pacific Highway South, Seattle, Washington, or the Seattle Aircraft Certification Office, 9010 East Marginal Way South, Seattle, Washington.Issued in Seattle, Washington, on June 24, 1986.Wayne J. Barlow,
Acting Director, Northwest Mountain Region. (FR Doc. 80-14724 Filed 6-27-86; 8:45 am) 
BILLING CODE 4910-13-M

14 CFR Part 71

[Airspace Docket No. 85-AAL-4]

Proposed Alteration of Colored 
Federal Airway R-39, Alaska

a g e n c y : Federal Aviation Administration (FAA), DOT.
ACTION: Withdrawal of notice of proposed rulemaking.
s u m m a r y : This notice withdraws the Notice of Proposed Rulemaking (NPRM), Airspace Docket No. 85-AAL-4, which was published in the Federal Register on April 19,1985. That NPRM proposed to realign Colored Federal Airway R-39 over the recently commissioned Ice Pool, AK, nondirectional radio beacon (NDB). The affected airway is currently aligned via the Julius, AK, NDB. Because of budget constraints this proposed action is withdrawn.
EFFECTIVE DATE: July 1, 1986.
FOR FURTHER INFORMATION CONTACT: Lewis W. Still, Airspace and Air Traffic Rules Branch (ATO-230), Airspace- Rules and Aeronautical Information Division, Air Traffic Operations Service, Federal Aviation Administration, 800 Independence Avenue SW.,Washington, DC 20591; telephone: (202) 426-8626.The Proposed RuleOn April 19,1985, a Notice of Proposed Rulemaking was published in the Federal Register that proposed to realign Colored Federal Airway R-39 (50 FR 15581). The Ice Pool, AK, NDB was



23790 Federal Register / Vol. 51, No. 126 / Tuesday, July 1, 1986 / Proposed Rulesscheduled for commissioning and the Julius, AK, NDB, was scheduled for decommissioning. Because of budget constraints, this action is withdrawn.List of Subjects in 14 CFR Part 71 Aviation safety, Colored airways.The WithdrawalAccordingly, pursuant to the authority delegated to me, The Notice of Proposed Rulemaking, Airspace Docket No. 85- AAL-4, as published in the Federal Register on April 19,1985 (50 F R 15581), is hereby withdrawn.Authority. 49 U .S.C. 1348(a), 1354(a), 1510; Executive Order 10854; 49 U.S.C. 106(g) (Revised Pub. L. 97-449, January 12,1983); 14 CFR 11.69.Issued in Washington, DC, on June 24,1986. Daniel J. Peterson,
Manager, Airspace-Rules and Aeronautical 
Information Division.[FR Doc. 86-14717 Filed 6-30-86; 8:45 am) 
BILLING CODE 4910-13-M

DEPARTMENT OF TH E TREASURY 

Internal Revenue Service 

26 CFR Part 1 

[LR-191-82]

Income Taxes; Basis of Target 
Corporation Assets; Cross References

a g e n c y : Internal Revenue Service, Treasury.
a c t i o n : Notice of proposed rulemaking by cross-reference to temporary regulations.
s u m m a r y : In the Rules and Regulations portion of this issue of the Federal Register, the Internal Revenue Service is issuing temporary regulations that add new § 1.338 (b)-4T to provide transitional rules relating to allocation of basis to new target’s assets if an election is made under section 338 and that amend existing temporary regulations under section 338. The text of the new section also serves as the comment document for this notice of proposed rulemaking. 
d a t e s :

Proposed effective date—The regulations are proposed to apply generally to stock acquisitions made after August 31,1982.
Date for comments and requests for a 

public hearing—Written comments and requests for a public hearing must be

delivered or mailed by September 2,1986.
ADDRESS: Send comments and requests for a public hearing to: Commissioner of Internal Revenue, Attention: CC:LR:T [LR-191-82], Washington, D.C. 20224.
FOR FURTHER INFORMATION CONTACT: Patricia Wendlandt of the Legislation and Regulations Division, Office of Chief Counsel, Internal Revenue Service, 1111 Constitution Avenue,N.W ., Washington, D.C. 20224 (Attention: CC:LR:T) or telephone 202- 566-3458 (not a toll-free number). 
SUPPLEMENTARY INFORMATION:BackgroundTemporary regulations published in the Rules and Regulations portion of this issue of the Federal Register add new temporary regulations § 1.338 (b)-4T to Part 1 of Title 26 of the Code of Federal Regulations (“CFR”) and amend existing temporary regulations under section 338. The final regulations that are proposed to be based on the new and amended temporary regulations would be added to Part 1 of Title 26 of the CFR. Those final regulations would provide guidance on the allocation of basis among the assets of a target corporation the stock of which was acquired in a qualified stock purchase after August 31, 1982, and before January 30,1986, for which an election is made under section 338 of the Internal Revenue Code. Section 338 (b) was added by section 224 of the Tax Reform and Fiscal Responsibility Act of 1982 (“TLFRA”) (Pub. L. 97-248; 96 Stat. 485) and was amended by section 712 (k) of the Tax Reform Act of 1984 (Pub. L. 98-369; 98 Stat. 948). For the text of the new and amended regulations, see T.D. 8092, published in the Rules and Regulations portion of this issue of the Federal Register. The preamble to the temporary regulations explains the additions to the regulations.Regulatory Flexibility Act and Executive Order 12291Although this document is a notice of proposed rulemaking that solicits public comment, the Internal Revenue Service has concluded that the regulations proposed herein are interpretative and that the notice and public procedure requirements of 5 U .S.C. 553 do not apply. Accordingly, these proposed regulations do not constitute regulations subject to the Regulatory Flexibility Act (5 U .S.C. chapter 6). The Commissioner of Internal Revenue has determined that this proposed rule is not a major rule as

defined in Executive Order 12291 and that a Regulatory Impact Analysis therefore is not required.Comments and Requests for a Public HearingBefore these proposed regulations are adopted, consideration will be given to any written comments that are submitted (preferably eight copies) to the Commissioner of Internal Revenue. All comments will be available for public inspection and copying. A  public hearing will be held upon written request to the Commissioner by any person who has submitted written comments. If a public hearing is held, notice of the time and place will be published in the Federal Register. The collection of information requirements contained herein have been submitted to the Office of Management and Budget (OMB) for review under section 3504(h) of the Paperwork Reduction Act. Comments on the requirements should be sent to the Office of Information and Regulatory Affairs of OMB, Attention: Desk Officer for Internal Revenue Service, New Executive Office Building, Washington, D.C. 20503. The Internal Revenue Service requests persons submitting comments to OMB to also send copies of the comments to the Service.Drafting InformationThe principal author of these proposed regulations is Patricia Wendlandt of the Legislation and Regulations Division of the Office of Chief Counsel, Internal Revenue Service. However, personnel from other offices of the Internal Revenue Service and Treasury Department participated in developing the regulations, both on matters of substance and style.
James I. Owens,
Acting Commissioner o f Internal Revenue.[FR Doc. 86-14840 Filed 6-27-86; 10:10 am] 
BILLING CODE 4830-01-M

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation 
and Enforcement

30 CFR Part 800

Availability of Decision; Surface Coal 
Mining and Reclamation Operations, 
Bonding and Insurance Requirements; 
Denial of Petition

AGENCY: Office of Surface Mining Reclamation and Enforcement, Interior.
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a c t io n : Notice of decision on petition for rulemaking.
s u m m a r y : The Office of Surface Mining Reclamation and Enforcement (OSMRE) is making available to the public its final decision on a petition for rulemaking from Mr. Terrance M. Toole. The petition requested that OSMRE revise 30 CFR 800.60 to allow for the filing of a certificate of liability insurance at the same time that a bond is filed with the regulatory authority. The Director made a decision to deny the petition. 
a d d r e s s : Copies of the petition, and other relevant materials comprising the administrative record of this petition are available for public review and copying at OSMRE, Administrative Record,Room 5315 L, 1100 L Street, NW., Washington, DC.
FOR FURTHER INFORMATION CONTACT: Frank Mancino, Office of Surface Mining Reclamation and Enforcement, U.S. Department of the Interior, 1951 Constitution Ave., NW., Washington,DC 20240; telephone 202-343-5143.
SUPPLEMENTARY INFORMATION:

I. Petition for Rulem aking ProcessPursuant to section 201(g) of the Surface Mining Control and Reclamation Act of 1977 (the Act), any person may petition the Director of OSMRE for a change in OSMRE’s regulations. Under the applicable regulations for rulemaking petitions, 30 CFR 700.12, the Director must first determine whether the petition has a reasonable basis. If the petition has a reasonable basis, notice is published in the Federal Register seeking comments on the petition and the Director may hold a public hearing, conduct an investigation, or take other action to determine whether the petitioin should be granted. When a petition is granted, the Director initiates a rulemaking proceeding. However, when a petition is denied, the Director notifies the petitioner in writing setting forth the reasons for denial. Under 30 CFR 700.12, the Director’s decision constitutes the final decision for the Department of the Interior.II. The Toole PetitionOSMRE received a letter dated November 14,1985, from Mr. Terrance M. Toole presenting a petition for revision of the requirement for the filing of a certificate of liability insurance found at 30 CFR 800.60. The proposed amendment would allow operators to file the certificate of liability insurance at the same time that a bond is filed with the regulatory authority, thus providing a cost savings for the operator,

On November 27,1985, the Director determined that the petition for amendment of the regulations had a sufficient basis to seek comments on the proposed rule changes. Accordingly, on December 11,1985, OSMRE published a request for public comments on the petition in the Federal Register (50 FR 50631). The comment period began December 11,1985, and closed on January 27,1986. Six persons submitted written comments during the public comment period.In a letter to the petitioners dated June 10,1986, the Director made a decision to deny the petition to amend 30 CFR 800.60. The decision notes that the present regulation allows the State regulatory authorities the flexibility needed to achieve the objective sought by the petition.The Director’s letter of response to the petitioner on this rulemaking petition appears as an appendix to this notice. This letter reports the Director’s decision to the petitioner. It also contains a summary description of the issue raised by the petitioner, a discussion of OSMRE’s current regulatory program as it relates to the issue of the petition, an analysis of the petitioner’s proposed regulatory change and a discussion of the comments received on the petition.Dated: June 25,1986.
Jed O. Christensen,
Director, Office o f Surface Mining 
Reclamation and Enforcement.

M r . T e r r a n c e  M . T o o le , P re sid e n t  
Geological Consultants, Inc., P.O . Box 745, Ft.

Payne, Alabama 35967 June 10,1986.Dear Mr. Toole: This letter is in response to the November 14,1985, petition for rulemaking to the Office of Surface Mining Reclamation and Enforcement (OSMRE) requesting an amendment to the regulation concerning submittal of the certificate of liability insurance.On November 27,1985, the Director determined that the petition for rulemaking had sufficient basis to seek comments on whether the regulations should be revised. Accordingly, OSMRE published a request for comments on the petition on December 11,1985, in the Federal Register (50 FR 50631). The comment period closed on January 27,1986. Six comments were received by OSMRE during the comment period.This letter is divided into five parts. The first part summarizes this decision. The second part is a discussion of the issue raised by your petition. The third part discusses the current OSMRE regulatory program as it relates to your proposed revision. The fourth part analyzes the proposal of the petition.The fifth part discusses comments submitted by persons other than the petitioner.

Final DecisionI am denying the petition to amend 30 CFR 800.60 to provide for filing of the liability insurance certificate at the time of bond filing. As discussed below, the present regulation already includes sufficient flexibility to allow the certificate of insurance to be filed late in the permitting process, thus providing savings similar to the proposal of the petition. As provided in 30 CFR 700.12(d). my decision constitutes the final decision for the Department of the Interior.
Substance o f the PetitionThe petition proposed that 30 CFR 800.60 be amended to allow permit applicants to file the certificate of liability insurance at the same time that the bond is filed with the regulatory authority. A  bond is filed after a permit is approved but before it is issued. The petitioner proposed the change in the time of the filing of the certificate of liability insurance in order to achieve savings in the premium costs paid by permit applicants during the time when the application is pending.
Current OSM RE Regulatory Program

O S M R E ’s r e g u la tio n  at 30 C F R  800.60 
e s ta b lis h e s  th e  term s a n d  c o n d itio n s  fo r  
lia b ility  in s u r a n c e . T h e  re q u ire m e n ts o f  30 
C F R  800.60 s ta te  th a t th e r e g u la to ry  a u th o rity  
s h a ll re q u ire a n  a p p lic a n t to  su b m it the  
c e r tific a te  o f  lia b ility  in s u r a n c e  “ a s  p art o f  its  
p erm it a p p lic a tio n .”  T h is  s e c tio n  req u ires  
th a t s u c h  a p o lic y  s h a ll c o v e r  a t le a st  $300,000 fo r  b o d ily  in ju ry  a n d  p ro p e rty  
d a m a g e  fo r  e a c h  o c c u r re n c e  a n d  $500,000 
a g g r e g a te .These requirements implement section 507(f) of the Surface Mining Control and Reclamation Act of 1977 (SMCRA) which states that “each applicant for a permit shall be required to submit to the regulatory authority as part of the permit application a certificate . . . (of) liability insurance.”
Analysis o f the Petition’s Recommended 
AmendmentThe petition recommended amending 30 CFR 800.60 to provide for the filing of the certificate of liability insurance at the time of the filing of the bond in order for permit applicants to achieve savings in premium costs. Bond filing is usually after a permit has been approved, but before it is issued.To begin processing the permit application, the application must be administratively complete. This means that the application contains information addressing each application requirement and all information necessary to initiate processing and public review. Therefore, a permit application need not contain the certificate of liability insurance at the earliest point in the permit application process. Permit applications are evaluated in conjunction with State program regulations which specify minimum liability coverage for bodily injury and property damage which must be met by the operator. Such information will ensure that there is a meaningful opportunity for public comment on the adequacy of insurance coverage during the permit review process. Therefore, under the current OSMRE regulations, a
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permit applicant does not have to provide the certificate of insurance at the initial point in the permit application and review process. However, the applicant must submit the actual proof of liability insurance before the application can be found to be complete and accurate and a permit issued by the regulatory authority. Therefore, the existing regulation already provides sufficient flexibility as to when the insurance certificate may be filed. Moreover, the specific proposal of the petition raises concerns regarding section 507(f) of SM CRA.
Comments ReceivedOSMRE received six comments on the petition for rulemaking. These comments can be divided into two groups: those favoring the proposed change and those opposed to the proposed change. Those commentors in favor of the petition supported the change on the basis of savings in the cost of insurance premiums incurred during permit review. In addition, one commentor stated that satisfaction of both bonding and insurance requirements at the same time is administratively desirable. Those commentors opposed to the petition stated that changing the requirement for filing the certificate of insurance could lead to delay in issuing permits. This commentor, who is a regulatory authority, stated that errors in insurance policies were common in its State and that the certificate of insurance was needed during the permit review process to correct such errors.Another commentor stated that the proposed change would not affect operators of existing mines which already have insurance policies for the mines.Based upon the above analysis, I have concluded that the current OSMRE regulation already provides the flexibility to allow the filing of the insurance certificate later in the application process, thereby achieving the same end sought by the petition. Therefore, I have determined that there is no need to amend the Federal regulation.OSMRE thanks you for your interest in this area of the regulations and welcomes any other suggestion you may care to make on the program.
S in c e r e ly ,Robert E. Boldt,
Acting Director.[FR Doc. 86-14778 Filed 6-30-86; 8:45 am] 
BILUNG CODE 4310-05-M

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES

Health Care Financing Administration

42 CFR Part 405

[BERC-300-P]

Medicare Program; Indirect Part B 
Payment Procedure

a g e n c y : Health Care Financing Administration (HCFA), HHS.
ACTION: Proposed rule.

s u m m a r y : Section 1842(b)(6) of the Social Security Act, as amended by Section 2339 of the Deficit Reduction Act of 1984 (Pub. L. 98-369), authorizes a Medicare carrier to pay Medicare Part B benefits under certain circumstances directly to an entity that provides a health benefits plan complementary to Medicare and that pays the physician or supplier in full for the service. This proposed rule sets forth the requirements these entities would have to meet to receive payment directly from Medicare.
DATES: To assure consideration, comments must be mailed or delivered to the appropriate address, as provided below, and must be received by 5:00 p.m. on July 31,1986.
ADDRESS: Address comments in writing to: Health Care Financing Administration, Department of Health and Human Services, Attention: BERC- 300-P, P.O. Box 26676, Baltimore, Maryland 21207.In commenting, please refer to file code BERC-30O-P.If you prefer, you may deliver your comments to Room 309-G Hubert H. Humphrey Building, 200 Independence Ave., SW., Washington, D.C., or to Room 132, East High Rise Building, 6325 Security Boulevard, Baltimore,Maryland.Comments will be available for public inspection as they are received, beginning approximately three weeks after publication, in Room 309-G of the Department’s offices at 200 Independence Ave., SW ., Washington, D.C. 20201, on Monday through Friday of each week from 8:30 a.m. to 5:00 p.m. (202-245-7890).
FOR FURTHER INFORMATION CONTACT:Ed Roth, 301-594-9437.
SUPPLEMENTARY INFORMATION:BackgroundUnder Medicare’s supplementary medical insurance program (Part B), the payment for the services of a physician or supplier is generally 80 percent of reasonable charges in excess of an annual deductible amount. Upon submission of a properly executed claim, this payment is made to the beneficiary, or alternatively to the physician or supplier if he accepts assignment of the claim.Some beneficiaries have complementary insurance coverage that pays the annual deductible, the 20 percent coinsurance, and any amount by which the approved charge of the insurer exceeds the Medicare reasonable charge. Because it was helpful to beneficiaries, physicians and other suppliers of medical services, and

insurers, in 1969 we established regulations now at 42 CFR 405.1685 to reimburse claims also from those organizations that furnish complementary insurance coverage and pay bills on behalf of their enrollees, provided that they meet specified conditions and are authorized by the beneficiary to receive reimbursement. This procedure allows a complementary insurance plan to pay a physician or supplier an amount that the physician or supplier accepts as full payment for his services and then to bill the Medicare carrier for the Part B payment that would otherwise be made to the beneficiary.Until July 1985, we limited the actual use of this procedure, under Medicare Carriers Manual instructions, to employment-related group insurance plans, group practice prepayment plans and HMOs, and, in the case of the latter two types of organizations, we made the procedure available only for limited types of services. Moreover, between May 1979 and July 1985, we prohibited carriers from accepting new applications by employment-related group insurance plans to use the procedure. In July 1985, we issued revised Medicare Carrier Manual instructions removing many of these limitations.We are proposing to amend 42 CFR 405.1685, as well as other rules that have an impact upon the payment procedure, to reflect the provisions of section 2339 of the Deficit Reduction Act (DRA) of 1984 (Pub. L. 98-369). Section 2339 of DRA amended section 1842(b)(6) of the Social Security Act (as redesignated from section 1842(b)(5) by section 2306 of the DRA) to provide the authority for the carrier to pay Medicare Part B benefits for services that are reimbursable on a reasonable charge or fee basis to an entity (1) that provides coverage of the service under a complementary health benefits plan (that is, the coverage that the plan provides is complementary to Medicare benefits and covers only the amount by which the Part B payment falls short of the charge approved for the service under the complementary health benefits plan); (2) that has paid the person who provided the service an amount (including the amount payable under the Medicare program) that the person has accepted as payment in full for the service: and (3) to which the beneficiary has agreed in writing that payment may be made by the Medicare program. (The legislation renames this procedure, formerly called “payment to organizations” , the “indirect payment procedure” .)
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Under the broad language of revised section 1842(b)(6) of the Act, any entity that meets the stated requirements of thè indirect payment procedure can use the procedure. This includes employers, unions, insurance companies, and retirement homes. It also includes prepayment organizations such as prepaid health plans, HMOs, and competitive medical plans, when they deal with a carrier (rather than directly with HCFA) and payment is made on a charge basis. The legislation did not change the essential conditions for payment under the procedure as set forth in the existing regulations. Thus, we are proposing primarily technical changes to the regulations to conform them more closely to the terms of the law, with only minor revisions and clarifications.The indirect payment procedure provides an effective and efficient method of settling Medicare and complementary insurance liabilities in cases in which (1) the complementary insurer knows before the submission of the Medicare claim that it is responsible for the full difference between the Medicare payment and the insurer’s approved charge for the service and (2) the physician or supplier is prepared to accept the insurer’s approved charge as full payment. It permits the physician or supplier to submit one bill (i.e., to the complementary insurer) and receive full payment in a single check; it relieves the beneficiary of the need to file a claim with Medicare, since the insurer files the Medicare claim; and it protects the beneficiary against any financial liability for the service.An insurer or similar entity that meets the requirements of our final regulations would be able to claim and receive Medicare Part B payment under the indirect payment procedure for physician and supplier services reimbursable on a charge or fee basis. This would be true even if the services are furnished by a participating physician or supplier or by an independent laboratory. Section 1842(h)(1) and section 1833(h)(5)(C) of the Act, as amended by Sections 2306 and 2303 of the DRA, respectively, permit a participating physician or supplier and an independent laboratory to accept payment from an entity under the indirect payment procedure in lieu of accepting Medicare assignment. When an independent laboratory receives payment from an entity under the indirect payment procedure, however, the Medicare Part B payment made to the entity is subject to deductible and coinsurance and is not 100 percent of the lesser of the fee schedule amount or

actual charge as in the case of payment to the laboratory under Medicare assignment (Section 1833(a)(1)(D)).The indirect payment procedure is not available when Medicare is the secondary payer or when the services are furnished by entities whose services are reimbursable on other than a reasonable charge or fee schedule basis. It is not available, for example, when services are furnished by providers of services such as hospitals, skilled nursing facilities, or home health agencies, which are reimbursed under prospective payment or cost reimbursement systems. The indirect payment procedure is set forth in the Act as an alternative to Medicare payment to the beneficiary on the basis of an itemized bill or to the physician or supplier on the basis of an assignment.
Provisions of the Proposed RegulationsIn order to implement the new law, we propose to amend 42 CFR 405.1672, 405.1679, 405.1685, and 405.1686. The proposed revisions are designed to conform the regulations to the provisions of section 1842(b)(6) of the Act and to make minor revisions or clarifications. Below we discuss the existing regulations and the proposed revisions;
A . Section 405.1672, Individual’s request 
for direct paym ent—General provisionsCurrently, a parenthetical statement at the end of § 405.1672(c) indicates that “for payment to organizations that pay bills on behalf of enrollees, see § 405.1685.” In line with proposed changes in § 405.1685 discussed below, we would change this statement to read: “for payment to entities that pay for services on behalf of entitled individuals, see § 405.1685.”
B. Section 405.1679, Execution o f claim  
for paym entCurrently, this section makes no reference to the indirect payment procedure. It discusses who may execute a claim for an individual.We would add a new paragraph (e) to clarify that an entity that provides complementary health insurance and meets the requirements of the indirect payment procedure may execute a claim on behalf of the beneficiary under that procedure.
C. Section 405.1685, Payment to 
organizations that pay b ills on behalf o f 
enrolleesWe would change the title of this section to ‘‘The indirect payment procedure” . All the special requirements for payment under the indirect payment procedure would be set forth in the

revised § 405.1685(a). We propose to state that Medicare Part B payment for the services of a physician or supplier otherwise payable to a beneficiary or to his or her legal representative or representative payee may be made to an entity that provides coverage to the beneficiary under a complementary health benefits plan. This would make clear that payment under the indirect payment procedure is an exception to the rule that benefits that are not assigned to the physician or supplier must be paid to the beneficiary or to his or her legal representative or representative payee. Paragraphs (a) (1) through (6), discussed below, would state the requirements the entity must meet to receive the payment.To improve technical accuracy, we would change references throughout paragraph (a) from “organization” to “ entity” , and from “ bills”  to “ services” . (It would be more consistent with the statute to use the terms “entity” , and “services” . In addition, in practice, we have allowed entities to claim reimbursement under the indirect payment procedure for particular services on the bill and not required them to pay the entire bill.)Any entity using the indirect payment procedure would have to meet the general criterion set forth in a new § 405.1685(a)(1). This provision would provide explanatory language to indicate that the plan would have to be complementary to Medicare, in line with current practice. If a private insurance plan is obligated by its terms to pay for the service in full regardless of Medicare, there is no basis for making Medicare reimbursement to it.The specific authority for permitting payment only to complementary plans is in section 1842(b)(6)(B) of the Act. Under this provision, Part B payments otherwise due the beneficiary may be made to an entity “which provides coverage of the services under a health benefits plan, but only to the extent that 
paym ent is  not made under this part", and which meets further conditions specified in subclauses (B)(ii) and (B)(iii) (emphasis supplied). The legislative history on this provision as set forth in the Conference Report, states “that the purpose of the provision is to enable this indirect payment procedure to be available to group, as well as non-group, employment and non-employment health benefits plans such as employers, unions, insurance companies, and other organizations.” (H.R. Rep. No. 98-861, 98th Cong., 2d. Sess., 1327(1984)), This legislative history makes clear that the purpose of the provision was to expand the types of complementary health



23794 Federal Register / V ol. 51, N o. 126 / Tuesday, July % 1986 / Proposed Rulesinsurance plans that may use the indirect payment procedure.Paragraph (a)(2) of the proposed regulations would include the condition of payment now found in current paragraph (a)(l,). That is, we would continue the requirement that the entity must have made full payment to the person furnishing the service. (In this context, of course, the term “person” includes a partnership, corporation, trust, or estate, as well as an individual.) Editorial changes would be made so that the provision more closely follows the language of the statute.We would redesignate the current paragraph (a)(2) as (a)(3) and revise it to clarify the role of an “authorized representative” of a beneficiary in executing an agreement that Medicare Part B payment be made to the entity. This would provide for the situation in which the beneficiary is in such a physical or mental condition that he or she cannot transact business. Under the current regulations, an “authorized representative” is intended to be a person authorized to sign claims on the beneficiary’s behalf (e.g., a legal guardian, relative, or other person responsible for arranging treatment for the beneficiary) as permitted by § 405.1679* and that is how the regulation has been applied in practice. The term “authorized representative” sometimes has other meanings in Medicare matters. The revised regulations would eliminate any ambiguity by clarifying the meaning of the term in the context of the indirect payment procedure. (We would also revise § 405.1672(c) to include legal representatives and representative payees, and other persons authorized to sign claims on the beneficiary’s behalf under § 405.1679 as persons who may file a claim for a beneficiary.)Proposed paragraph (a)(4) (currently (a)(3)) would be revised editorially. Although this particular condition (related to relieving the beneficiary of payment liability) is not in the statute, entities that pay for services under complementary health benefits plans customarily do not charge their insureds anything other than preimums, and it is clear that Congress did not expect or intend them to do so under the indirect payment procedure. If an entity were to bill the beneficiary for part of the cost of the service, this might result in the beneficiary submitting a bill to the Medicare carrier. Thus, the carrier might have to process two claims for the same service: From the entity and the beneficiary. Therefore, we would merely clarify our current policy that prohibits

the entity from seeking any payment from the beneficiary.The contents of the current paragraphs (a)(4) and (a)(5) would be subsumed into a new paragraph (a)(5). The revision would require that the entity submit any information the carrier needs to meet the requirements of Subpart P of Part 405, including an itemized physician or supplier bill.There would be no change in substance regarding the applicability of the general requirements for Medicare payment.Paragraph (a)(6) would require an entity to have in place a process that identifies and excludes from its requests for payment all services for which Medicare is the secondary payor, since the entity may request payment only in cases for which it pays for the service under a plan complementary to Part B.The current paragraph (b) indicates that the entity may choose not to pay and claim reimbursement for all Part B bills on behalf of a beneficiary; the entity may establish criteria to determine at its discretion which bills it will pay. We would revise the paragraph to show that the entity’s discretion concerns which services, rather than which bills, it will pay. We do not require an entity to pay entire bills; it must just make full payment for services. In addition, to prevent possible double billing (where the entity, and the beneficiary bill the carrier for the same service), we would require the entity either to undertake to cover, and to pay and claim reimbursement for, one or more well defined general categories of services, or to undertake to cover, and pay and claim reimbursement for all Part B services.
D. Section 405.1686, Organization 
qualified to receive payment on behalf 
o f enrol leeThis section currently describes the types of organzations that can qualify to receive payment under the indirect payment procedure. Since the availability of the indirect payment procedure no longer would be limited to the types of organizations specified in § 405.1686, we propose to delete this section.
Regulatory Impact Statement
A . Executive Order 12291Executive Order 12291 requires us to prepare and publish a regulatory impact analysis for any regulations that are likely to have an annual effect on the economy of $100 million or more, cause a major increase in costs or prices, or result in significant adverse effects on competition, employment, investment, productivity, or innovation. While this

proposed rule may result in administrative savings because it would permit the physician or supplier to file a single claim and receive payment in a single check, the overall effect would be negligible. Coverage and payment amounts would not be affected. Therefore, because no threshold criteria under E .0 .12291 would be exceeded, this proposal is not considered a major rule and an impact analysis is not required.
B. Regulatory F lexib ility A ctConsistent with the Regulatory Flexibility Act (5 U.S.C. 601 through 612) we prepare and publish an initial regulatory flexibility analysis for proposed regulations unless the Secretary certifies that the regulations would not have a significant economic impact on a substantial number of small entities. While, in some cases, physicians or suppliers (all considered small entities for this purpose) may benefit slightly because a single claim would be permitted for a given service, the overall impact on the physician or supplier would be minimal. Therefore, the Secretary certifies that this proposed rule would not result in a significant impact on a substantial number of small entities.
C. Paperwork Reduction A ctThese proposed changes would not impose paperwork collection requirements. Consequently, they need not be reviewed by the Executive Office of Management and Budget (EOMB) under the authority of the Paperwork Reduction Act of 1980 (44 U.S.C. 3501 et seq.).
Response to CommentsBecause of the large number of comments we receive on proposed regulations, we cannot acknowledge or respond to them individually. However, in preparing the final rule, we will consider all comments received timely and respond to the major issues in the preamble to that rule.
List o f Subjects in 42 C F R  Part 405Administrative practice and procedure, Certification of compliance, Clinics, Competitive medical plans (CMPs), contracts (Agreements), Cost- based reimbursement, End-Stage Renal Disease (ESRD), Health care, Health facilities, Health maintenance organizations (HMOs), Health professions, Health suppliers, Home health agencies, Hospitals, Inpatients, Kidney diseases, Laboratories,Medicare, Nursing homes, Onsite surveys, Outpatient providers,
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PART 405— FEDERAL HEALTH 
INSURANCE FOR THE AGED AND 
DISABLED42 CFR Part 405, Subpart P would be amended as set forth below:1. The table of contents for Part 405, Subpart P is amended by revising the title of § 405.1685, removing § 405.1686, and revising the authority citation as follows:
Subpart P— Certification and 
Recertification; Claims and Benefit 
Payment Requirements; Check 
Replacement Procedures 
* * * * *405.1685 The indirect payment procedure.405.1686 [Removed]
* * * * *Authority: Secs. 1102,1814,1835,1842(b), 1871, and 1883 of the Social Security Act, as amended (42 U.S.C. 1302,1395f, 1395n, 1395u(b), 1395hh, and 13950).2. In § 405.1672, paragraphs (c) and (d) are revised to read as follows:
§ 405.1672 Individual’s request for direct 
payment— General provisions.* * * * *(c) Payment on the basis o f an 
intemized bill. Payment due on the basis of an itemized bill for items and services described in paragraph (a) or (b) of this section may be made to the entitled individual after he or she (or his or her legal representative, representative payee, or other person authorized to sign claims on his or her behalf under§ 405.1679) submits a claim (see § 405.1678) and evidence adequately describing the services (see § 405.1674). (For assignment of the right to supplementary medical insurance benefits payment, see § 405.1675; for payment to entities that pay for services on behalf of entitled individuals, see § 405.1685.)(d) Payment to legal representative. Pursuant to section 1872 of the Act, when it appears that the interest of an entitled individual may be served thereby, payment under paragraphs (a), (b), and (c) of this section may be made on behalf of the entitled individual to his legal guardian, committee, or other legal representative, or to the representative payee of such individual selected under the provisions of 20 CFR Part 404, Subpart U.■ *  *  *  *  *3. Section 405.1679 is amended by adding a new paragraph (e) as follows:

§ 405.1679 Execution of claim for 
payment
★ h  h  -k ★(e) A  claim by an entity under the indirect payment procedure (see § 405.1685) is considered a claim by the individual on the basis of an itemized bill and may be executed on the individual’s behalf by the entity.4. Section 405.1685 is revised as follows:
§ 405.1685 The indirect payment 
procedure.(a) Medicare Part B benefits otherwise payable to a beneficiary (or to his or her legal representative or representative payee) for the services of a physician or supplier may be made to an entity that—(1) Provides coverage of the service under a complementary health benefit plan (that is, the coverage that the plan provides is complementary to Medicare benefits and covers only the amount by which the Part B payment falls short of the approved charge for the service under the plan);(2) Has paid the person who provided the service an amount (including the amount payable under the Medicare program) that the person accepts as full payment;(3) Has the written authorization of the beneficiary (or of a person authorized to sign claims on his behalf under § 405.1679) to receive the Part B payment for the services for which the entity pays;(4) Relieves the beneficiary of liability for payment for the service and will not seek any reimbursement from the beneficiary, his or her survivors or estate;(5) Submits any information H CFA or the carrier may request, including an itemized physician or supplier bill, in order to apply the requirements under the Medicare program; and(6) Has in place a process that identifies and excludes from its requests for payment all services for which Medicare is the secondary payor.(b) An entity is not required to cover, and to pay and claim reimbursement for, all services furnished beneficiaries under Part B. The entity must either cover, and pay and claim reimbursement for, one or more well-defined general categories of Part B services, or cover, and pay and claim reimbursement for, all Part B services.5. Section 405.1686 is removed.
§ 405.1686 [Removed]
( C a ta lo g  o f  F e d e r a l D o m e s tic  A s s is ta n c e  
P ro gra m  N o . 13.774, M e d ic a r e —  
S u p p le m e n ta r y  M e d ic a l In su ra n ce )

Dated: April 18,1986.Henry R. Desmarais,
Acting Administrator, Health Care Financing 
Administration.Approved: May 14,1986.Otis R. Bowen,
Secretary.[FR Doc. 86-14833 Filed 6-30-86; 8:45 am] 
BILLING CODE 4120-01-M

FEDERAL COMMUNICATIONS 
COMMISSION

47 CFR Part 73

[MM Docket No. 86-249, RM-5064]

Radio Broadcasting Services, Ferriday, 
LA; Request for Comments

AGENCY: Federal Communications Commission.
ACTION: Proposed rule.
SUMMARY: This document requests comments on a petition by Concordia Broadcasting Company proposing to allot FM Channel 283A to Ferriday, Louisiana as that community’s second FM channel.
DATES: Comments must be filed on or before August 18,1986, and reply comments on or before September 2, 1986.
ADDRESS: Federal Communications Commission, Washington, D.C. 20554. In addition to filing comments with the FCC, interested parties should serve the petitioners, or their counsel or consultant, as follows: Concordia Broadcasting Company, P.O. Box 1149, Vidalia, Louisiana 71373 (Petitioner).
FOR FURTHER INFORMATION CONTACT:D. David Weston, (202) 634-6530. 
SUPPLEMENTARY INFORMATION: This is a summary of the Commission’s Notice of Proposed Rule Making, MM Docket No. 86-249, adopted June 11,1986, and released June 25,1986. The full text of this Commission decision is available for inspection and copying during normal business hours in the FCC Dockets Branch (Room 230), 1919 M Street, NW, Washington, DC. The complete text of this decision may also be purchased from the Commission’s copy contractors, International Transcription Service, (202) 857-3800, 2100 M Street, NW., Suite 140, Washington, DC 20037.Provisions of the Regulatory Flexibility Act of 1980 do not apply to this proceeding.Members of the public should note that from the time a Notice of Proposed Rule Making is issued until the matter is no longer subject to Commission
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parte contacts are prohibited in Commission proceedings, such as this one, which involve channel allotments. See 47 CFR 1.1231 for rules governing permissible ex parte contact.For information regarding proper filing procedures for comments, see 47 CFR1.415 and 1.420.
List o f Subjects in 47 C F R  Part 73 Radio broadcasting.Federal Communications Commission.Mark N. Lipp,
Chief, Allocations Branch, Policy and Rules 
Division, Mass Media Bureau.[FR Doc. 86-14757 Filed 6-30-86; 8:45 am] 
BILLING CODE 6712-01-M

47 CFR Part 73

[MM Docket No. 86-246, RM-5332]

Television Broadcasting Services; 
Sacramento, CA

a g e n c y : Federal CommunicationsCommission.
a c t i o n : Proposed rule.
s u m m a r y : This document requests comments on a petition by Joan Carlino seeking to assign and reserve UHF television Channel *52 at Sacramento, California, as that community’s second noncommercial educational television service.
d a t e s : Comments must be filed on or before August 18,1986, and reply comments on or before September 2, 1986.
ADDRESS: Federal Communications Commission, Washington, D .C. 20554.In addition to filing comments with the FCC, interested parties should serve the petitioner’s counsel, as follows: Colby M. May, Esq., May, Dunne and Gay, 1156—15th Street NW., Suite 515, Washington, DC 20005.
FOR FURTHER INFORMATION CONTACT: Nancy V. Joyner or Stanley Schmulewitz, (202) 634-6530. 
SUPPLEMENTARY INFORMATION: This is a summary of the Commission’s Notice of Proposed Rule Making, MM Docket No. 86-246, adopted June 11,1986, and released June 25,1986. The full text of this Commission decision is available for inspection and copying during normal business hours in the FCC Dockets Branch (Room 230), 1919 M Street NW., Washington, DC. The complete text of this decision may also be purchased from the Commission’s copy contractors, International Transcription Service, (202) 857-3800, 2100 M Street NW., Suite 140, Washington, DC 20037.

Provisions of the Regulatory Flexibility Act of 1980 do not apply to this proceeding.Members of the public should note lhat from the time a Notice of Proposed Rule Making is issued until the matter is no longer subject to Commission consideration or court review, all ex 
parte contacts are prohibited in Commission proceedings, such as this one, which involve channel allotments. See 47 CFR 1.1231 for rules governing permissible ex parte contact.For information regarding proper filing procedures for comments, see 47 CFR1.415 and 1.420.
List o f Subjects in 47 C F R  Part 73 Television broadcasting.Federal Communications Commission.Mark N. Lipp,
Chief, Allocations Branch, Policy and Rules 
Division, M ass Media Bureau.[FR Doc. 86-14763 Filed 6-30-86; 8:45 am] 
BILLING CODE 6712-01-M

47 CFR Part 73

[MM Docket No. 86-245, RM-5224]

Television Broadcasting Services; 
Stuart, FL

AGENCY: Federal Communications Commission.
ACTION: Proposed rule.
SUMMARY: This document request comments on a petition for rule making filed by the Steel Partnership, Inc. which proposes the assignment of UHF television Channel 59 to Stuart, Florida, as its first television service. 
d a t e s : Comments must be filed on or before August 18,1986, and reply comments on or before September 2, 1986.
ADDRESS: Federal Communications Commission, Washington, DC 20544.In addition to filing comments with the FCC interested parties should serve the petitioners, or their counsel or consultant, as follows: Mr. Joel Weiss, The Steel Partnership, Inc., 102 North County Road, Palm Beach, Florida 33480. 
FOR FURTHER INFORMATION CONTACT: Montrose H. Tyree, (202) 634-6530. 
SUPPLEMENTARY INFORMATION: This is a summary of the Commission’s Notice of Proposed Rule Making, MM Docket No. 86-245, adopted June 11,1986, and released June 25,1986. The full text of this Commission decision is available for inspection and copying during normal business hours in the FCC Dockets Branch (Room 230), 1919 M Street, NW, Washington, DC. The complete text of this decision may also

be purchased from the Commission’s copy contractors. International Transcription Service, (202) 857-3800, 2100 M Street, NW, Suite 140, Washington, DC 20037.Provisions of the Regulatory Flexibility Act of 1980 do not apply to this proceeding.Members of the public should note that from the time a Notice of Proposed Rule Making is issued until the matter is no longer subject to Commission consideration or court review, all ex 
parte contacts are prohibited in Commission proceedings, such as this one, which involve channel allotments. See 47 CFR 1.1231 for rules governing permissible ex parte contact.For information regarding proper filing procedures for comments, See 47 CFR1.415 and 1.420.
List o f Subjects in 47 C F R  Part 73 Television broadcasting.Federal Communications Commission.Mark N. Lipp,
Chief, Allocations Branch, Policy and Rules 
Division, Mass Media Bureau.[FR Doc. 86-14764 Filed 6-30-86; 8:45 am] 
BILLING CODE 6712-01-M

47 CFR Part 73

[MM Docket No. 86-248, RM-5244]

Television Broadcasting Services; 
Walker, MN

AGENCY: Federal CommunicationsCommission.
a c t i o n : Proposed rule.
s u m m a r y : This document proposes the assignment of UHF Television Channel 38 to Walker, Minnesota, in response to a petition filed by Hubbard Broadcasting, Inc. This assignment could provide a second commercial television broadcast service to the community. 
DATES: Comments must be filed on or before August 18,1986, and reply comments on or before September 2, 1986.
ADDRESS: Federal Communications Commission, Washington, D.C. 20554.In addition to filing comments with the FCC, interested parties should serve the petitioners, or their counsel or consultant, as follows: Marvin Rosenberg, Frank R. Jazzo, Fletcher, Heald & Hildreth, 1225 Connecticut Avenue, NW., Suite 400, Washington,DC 20036 (counsel for the petitioner).
FOR FURTHER INFORMATION CONTACT: Kathleen Scheuerle, (202) 634-6530. 
SUPPLEMENTARY INFORMATION: This is a summary of the Commission’s Notice of



Federal Register / V ol. 51, N o. 126 / Tuesday, July 1, 1986 / Proposed Rules 23797Proposed Rule Making, MM Docket No. 86-248, adopted June 11,1986, and released June 25,1986. The full text of this Commission decision is available for inspection and copying during normal business hours in the FCC Dockets Branch (Room 230), 1919 M Street, NW, Washington, DC. The complete text of this desision may also be purchased from the Commission’s copy contractors, International Transcription Service, (202) 857-3800, 2100 M Street, NW, Suite 140, Washington, DC. 20037.Provisions of the Regulatory Flexibility Act of 1980 do not apply to this proceeding.Members of the public should note that from the time a Notice of Proposed Rule Making is issued until the matter is no longer subject to Commission consideration or court review, all ex 
parte contacts are prohibited in Commission proceedings, such as this one, which involve channel allotments. See 47 CFR 1.1231 for rules governing permissible ex parte contact.For information regarding proper filing procedures for comments, See 47 CFR1.415 and 1.420.
List o f Subjects in 47 C F R  Part 73Television broadcasting.Federal Communications Commission.
Mark N. Lipp,
Chief, Allocations Branch, Policy and Rules 
Division, M ass Media Bureau.[FR Doc. 86-14765 Filed 6-30-86; 8:45 am] 
BILLING CODE 6712-01-M

47 CFR Part 73

[MM Docket No. 86-247, RM-5158]

Radio Broadcasting Services; 
Kennebunkport, ME

a g e n c y : Federal Communications Commission.
a c t io n : Proposed rule.
s u m m a r y : This document requests comments on a petition filed by Robert Towne proposing the allotment of FM Channel 284A to Kennebunkport, Maine, as that community’s first commercial FM service.
d a t e s : Comments must be filed on or before August 18,1986, and reply comments on or before September 2, 1986.
a d d r e s s : Federal Communications Commission, Washington, D.C. 20554.In addition to filing comments with the FCC, interested parties should serve the petitioners, or their counsel or consultant, as follows: Robert Towne,

c/o Harvest Broadcasting Services, Box 105FM Hinsdale, New Hampshire 03451. 
FOR FURTHER INFORMATION CONTACT: Kathleen Scheuerle, (202) 634-6530. 
SUPPLEMENTARY INFORMATION: This is a summary of the Commission’s Notice of Proposed Rule Making, MM Docket No. 86-247, adopted June 11,1986, and released June 25,1986. The full text of this Commission decision is available for inspection and copying during normal business hours in the FCC Dockets Branch (Room 230), 1919 M Street, NW, Washington, D.C. The complete text of this decision may also be purchased from the Commission’s copy contractors, International Transcription Service, (202) 857-3800, 2100 M Street, NW, Suite 140, Washington, D.C. 20037.Provisions of the Regulatory Flexibility Act of 1980 do not apply to this proceeding.Members of the public should note that from the time a Notice of Proposed Rule Making is issued until the matter is no longer subject to Commission consideration or court review, all ex 
parte contacts are prohibited in Commission proceedings, such as this one, which involve channel allotments. See 47 CFR 1.1231 for rules governing permissible ex parte contact.For information regarding proper filing procedures for comments, See 47 CFR1.415 and 1.420.
List o f Subjects in 47 C F R  Part 73Radio broadcasting.Federal Communications Commission.
Mark N. Lipp,
Chief, Allocations Branch, Policy and Rules 
Division, M ass Media Bureau.[FR Doc. 86-14758 Filed 6-30-86: 8:45 am] 
BIl LiNG COOE 6712-01-M

47 CFR Part 73

[MM Docket No. 86-244, RM-5269]

Radio Broadcasting Services;
Brooklyn, Ml

AGENCY: Federal CommunicationsCommission.
a c t i o n : Proposed rule.,
s u m m a r y : This document requests comments on a petition filed by Cascades Broadcasting, Inc., requesting the allocation of FM Channel 287A to Brooklyn, Michigan, as that community’s first FM broadcast service.
DATES: Comments must be filed on or before August 18,1986, and reply comments on or before September 2, 1986.

ADDRESS: Federal Communications Commission, Washington, D.C. 20554.In addition to filing comments with the FCC, interested parties should serve the petitioners, or their counsel or consultant, as follows: Lauren A. Cobly, 10 East Fourth Street, Post Office Box 113, Frederick, Maryland 21701 (counsel for the petitioner).
FOR FURTHER INFORMATION CONTACT: Kathleen Scheuerle, (202) 634-6530. 
SUPPLEMENTARY INFORMATION: This is a summary of the Commission’s Notice of Proposed Rule Making, MM Docket No. 86-244 adopted June 13,1986, and released June 25,1986. The full text of this Commission decision is available for inspection and copying during normal business hours in the FCC Dockets Branch (Room 230), 1919 M Street, NW, Washington, DC. The complete text of this decision may also be purchased from the Commisison’s copy contractors, International Transcription Service, (202) 857-3800, 2100 M Street, MW, Suite 140, Washington, DC. 20037.Provisions of the Regulatory Flexibility Act of 1980 do not apply to this proceeding.Members of the public should note that from the time of a Notice of Proposed Rule Making is issued until the matter is no longer subject to Commision consideration or court review, all ex parte contracts are prohibited in Commission proceedings, such as this one, which involve channel allotments. See 47 CFR 1.1231 for rules governing permissible ex parte contact.For information regarding proper filing procedures for comments, See 47 CFR1.415 and 1.420.
List o f Subjects in 47 C F R  Part 73Radio broadcasting.Federal Communications Commission.
Mark N. Lipp,
Chief, Allocations Branch, Policy and Rules 
Divsion, M ass Media Bureau.[FR Doc. 86-14759 Filed 6-30-86; 2:45 am] 
BILLING CODE 6712-01-M

47 CFR Part 73

[MM Docket No. 86-251, RM-5044]

Radio Broadcasting Servcies; Eliisvilie 
and Laurel, MS

AGENCY: Federal Communications Commission.
ACTION: Proposed rule.
SUMMARY: This document requests comments on a petition filed by South Jones Broadcasters, Inc., proposing the
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DATES: Comments must be filed on or before August 18,1986, and reply comments on or before September 2, 1986.
a d d r e s s : Federal Communications Commission, Washington, DC 20554.In Addition to filing comments with the FCC, interested parties should serve the petitioners, or their counsel or consultant, as follows: Eugene F. Mullin, Robert D. Rosenberg, Mullin, Rhyne, Emmons and Topel, 1000 Connecticut Avenue, Suite 500, Washington, D.C. 20036 (counsel for the petitioner).
FOR FURTHER INFORMATION CONTACT: Kathleen Scheuerle, (202) 634-6530.
SUPPLEMENTARY INFORMATION: This is a summary of the Commission’s Notice of Proposed Rule Making, MM Docket No. 86-251, adopted June 11,1986, and released June 25,1986. The full text of this Commission decision is available for inspection and copying during normal business hours in the FCC Dockets Branch (Room 230), 1919 M Street, NW, Washington, DC. The complete text of this decision may also be purchased from the Commission’s copy contractors, International Transcription Service, (202) 857-3800, 2100 M Street, NW, Suite 140, Washington, D.C. 20037.Provisions of the Regulatory Flexibility Act of 1980 do not apply to this proceeding.Members of the public should note that from the time a Notice of Proposed Rule Making is issued until the matter is no longer subject to Commission consideration or court review, all ex 

parte contacts are prohibited in Commission proceedings, such as this one, which involve channel allotments. See 47 CFR 1.1231 for rules governing permissible ex parte contact.For information regarding proper filing procedures for comments, See 47 CFR1.415 and 1.420.List of Subjects in 47 CFR Part 73 Radio broadcasting.Federal Communications Commission Mark N. Lipp,
Chief, Allocations, P olicy and Rules Division, 
M ass M edia Bureau.(FR Doc. 86-14760 Filed 6-30-86; 8:45 am]
BILLING CODE 6712-01-M

47 CFR Part 73

[MM Docket No. 86-243, RM-508Q]

Radio Broadcasting Services; Ashland, 
MO

AGENCY: Federal CommunicationsCommission.
a c t i o n : Proposed rule.
SUMMARY: This document requests comments on a petition filed by Stellar Broadcasting Corporation, proposing the allocation of FM Channel 291C2 to Ashland, Missouri. This allotment could provide for a first FM service for the community.
DATES: Comments must be filed on or before August 18,1986, and reply comments on or before September 2, 1986.
ADDRESS: Federal Communications Commission, Washington, D.C. 20554.In addition to filing comments with the FCC, interested parties should serve the petitioners, or their counsel or consultant, as follows: Mark J. Langston, President, Stellar Broadcasting Corporation, P. O. Box 16787, St. Louis, Missouri, 63105-1287.
FOR FURTHER INFORMATION CONTACT.* Kathleen Scheuerle, (202) 634-6530. 
SUPPLEMENTARY INFORMATION: This is a summary of the Commission’s Notice of Proposed Rule Making, MM Docket No. 86-243, adopted June 13,1986, and released June 25,1986. The full text of this Commission decision is available for inspection and copying during normal business hours in the FCC Dockets Branch (Room 230), 1919 M Street, NW, Washington, D.C. The complete text of this decision may also be purchased from the Commission’s copy contractors, International Transcriptions Service, (202) 857-3800, 2100 M Street, NW, Suite 140, Washington, D.C. 20037.Provisions of the Regulatory Flexibility Act of 1980 do not apply to this proceeding.Members of the public should note that from the time a Notice of Proposed Rule Making is issued until the matter is no longer subject to Commission consideration to court review, all ex 

parte contacts are prohibited in Commission proceedings, such as this one, which involve channel allotments. See 47 CFR 1.1231 for rules governing permissible ex parte contact.For information regarding proper filing procedures for comments, See 47 CFR1.415 and 1.420.List of Subjects in 47 CFR Part 73 Radio broadcasting.

Federal Communications Commission. Mark N. Lipp,
Chief, Allocations Branch, P olicy and Rules 
Division, M ass M edia Bureau.[FR Doc. 86-14761 Filed 6-30-86; 8:45 am] 
BILUNG CODE 6712-01-M

47 CFR Part 73

[MM Docket No. 86-242, RM-5279]

Radio Broadcasting Services; 
Gainsvilie, MO

AGENCY: Federal Communications Commission.
a c t i o n : Proposed rule.
SUMMARY: This document requests comments on a petition filed by D.J. Burnett, requesting the allocation of FM Channel 259C2 to Gainsvilie, Missouri, as that community’s first FM broadcast service.
DATES: Comments must be filed on or before August 18,1986, and reply comments on or before September 2, 1986.
ADDRESS: Federal Communications Commission, Washington, D.C. 20554.In addition to filing comments with the FCC, interested parties should serve the petitioners, or their counsel or consultant, as follows: Chuck Crisler, Double Eagle Broadcasting, Post Office Box 6324, Fort Smith, Arkansas 72906 (consultant to the petitioner).
FOR FURTHER INFORMATION CONTACT: Kathleen Scheuerle, (202) 634-6530.
SUPPLEMENTARY INFORMATION: This is a summary of the Commission’s Notice of Proposed Rule Making, MM Docket No. 86-242, adopted June 13,1986, and released June 25,1986. The full text of this Commission decision is available for inspection and copying during normal business hours in the FCC Dockets Branch (Room 230), 1919 M Street, NW , Washington, DC. The complete text of this decision may also be purchased from the Commission’s copy contractors, International Transportation Service, (202) 857-3800, 2100 M Street, NW., Suite 140, Washington, DC 20037.Provisions of the Regulatory Flexibility Act of 1980 do not apply to this proceeding.Members of the public should note that from the time a Notice of Proposed Rule Making is issued until the matter is no longer subject to Commission consideration or court review, all ex  

parte contacts are prohibited in Commission procedings, such as this one, which involve channel allotments.



Federal Register / V ol. 51, No. 126 / Tuesday, July 1, 1986 / Proposed Rules 23799See 47 CFR 1.1231 for rules governing permissible ex parte contact.For information regarding proper filing procedures for comments, See 47 CFR1.415 and 1.42G.List o f Subjects in 47 C F R  Part 73Radio broadcasting.Federal Communications Commission.Mark N. Lipp,
Chief, Allocations Branch, P olicy and Rules 
Division, M ass M edia Bureau.[FR Doe. 86-14762 Filed 6-30-86; 8:45 am]
BILUNG CODE 6712-01-M
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DEPARTMENT OF AGRICULTURE

Agricultural Stabilization and 
Conservation Service

Feed Grain Donations for the 
Blackfeet Indian Reservation in 
MontanaPursuant to the authority set forth in section 407 of the Agricultural Act of 1949, as amended (7 U.S.C. 1427) and Executive Order 11336,1 have determined that:The termination date for the Notice published in the Federal Register (50 FR 40042) on October 1,1985, shall be extended through July 15,1986, because of shortage of livestock grazing and hay production, causing spring deferment on range units to July 15,1986.Signed at Washington, DC June 26,1986. 
Milton J. Hertz,
Acting Administrator, Agricultural 
Stabilization and Conservation Service.[FR Doc. 86-14827 Filed 6-30-86; 8:45 amj 
BILLING CODE 3410-05-M

Agricultural Stabilization and 
Conservation Service

Agricultural Marketing Service

Mohair Advertising and Promotion

AGENCIES: Agricultural Stabilization and Conservation Service and Agricultural Marketing Service, USDA.
ACTION: Notice of referendum.
s u m m a r y : The purpose of this notice is to announce that a referendum will be conducted on July 14-25,1986, among mohair producers to determine if such producers are in favor of a proposed agreement between the Mohair Council of America (MCA) and the United States Department of Agriculture with respect to advertising and sales promotion

programs. Under the proposed agreement, the Department would make deductions for the 1986 through 1990 marketing years from price support payments which are made to angora goat producers for mohair under the National Wool Act of 1954, as amended (hereinafter referred to as the “Act”). The amounts so deducted would be used by the M CA for advertising and sales promotion programs and for programs pertaining to the dissemination of information concerning mohair or the products thereof.
EFFECTIVE DATE: July 1, 1986,
FOR FURTHER INFORMATION CONTACT: Jerry W. Newcomb, Director, Emergency Operations and Livestock Programs Division, Agricultural Stabilization and Conservation Service, United States Department of Agriculture, P.O. Box 2415, Washington, DC 20013. Telephone (202) 447-5621.
SUPPLEMENTARY INFORMATION: This notice of referendum has been reviewed under United States Department of Agriculture (USDA) procedures implementing Executive Order 12291 and Departmental Regulation 1512-1 and has been classified as “not major.”It has been determined that this notice will not result in: (1) An annual effect on the economy of $100 million or more; (2) major increases in costs or prices for consumers, individual industries, Federal, State, or local government agencies, or geographic regions; or (3) significant adverse effects on competition, employment, investment, productivity, innovation or on the ability of United States-based enterprises to compete with foreign-based enterprises in domestic or export markets.The title and number of the Federal assistance program to which this notice applies are: National Wool Act Payments; 10.059 as found in the Catalog of Federal Domestic Assistance.It has been determined by an environmental evaluation that this action will have no significant impact on the quality of the human environment. Therefore, neither an Environmental Assessment nor an Environmental Impact Statement is needed.This program/activity is not subject to the provisions of Executive Order 12372 which requires intergovernmental consultation with State and local officials. See the Notice related to 7 CFR Part 3015, Subpart V, published at 48 FR 29115 (June 24,1983).

Section 708 of the Act authorizes the Secretary of Agriculture to enter into agreements with, or to approve agreements entered between, marketing cooperatives, trade associations, or others engaged in the handling of wool, mohair, sheep, or goats or the products thereof for the purpose of developing and conducting advertising and sales promotion programs and programs for the development and dissemination of information on product quality, production management, and marketing improvement of wool, mohair, sheep, or goats or their products. These activities are administered for the Secretary by the Agricultural Marketing Service (AMS) of the Department of Agriculture. In order to defray the expenses for carrying out these activities, the agreements may provide for deductions to be made from price support payments which are paid to producers under the Act. However, as required by section 708 of the Act, no agreement providing for any such deduction shall become effective unless the agreement is approved in a referendum by at least two-thirds of the producers voting or by producers with at least two-thirds of the volume of production represented in the referendum.Mohair producers approved agreements for advertising and sales promotion activities between the Secretary and the Mohair Council of America (MCA) in referendums conducted in 1967,1971, and 1982. The last agreement dated March 30,1983 was effective for the 1982-1985 marketing years.It is proposed that a new agreement be entered into between the Secretary and the M CA for the 1986-1990 marketing years. The proposed agreement will be similar to the agreement dated March 30,1983. The proposed agreement will continue to provide that the maximum amount which can be deducted from price support payments made to angora goat producers for mohair sold during the specified marketing years shall be 4 Vis cents per pound of mohair marketed.The purpose of this notice is only to announce the period when the referendum will be conducted and certain eligibility requirements for producers to participate in such referendum in accordance with 7 CFR Part 1270.
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Notice of Referendum1. Period o f M ohair Referendum for 
the 1986, 1987, 1988, 1989, and 1990 
marketing years. In accordance with Section 708 of the National Wool Act of 
1954, as amended, the Secretary of Agriculture will conduct a referendum among mohair producers to determine whether they approve of the proposed agreement between the Mohair Council of America, and the Agricultural Marketing Service regarding advertising and sales promotion programs for goats, mohair or the products thereof. The referendum will be conducted in accordance with the provisions of 7 CFR Part 1270 during the period July 14-25 
1986, inclusive. Voting will be conducted through country offices of the Agricultural Stabilization and Conservation Service (ASCSJ of the U.S. Department of Agriculture. Copies of the proposed agreement are available at ASCS county offices and will be mailed to individual producers.

2. Eligibility requirements to participate in 
the Referendum. Only those producers who owned angora goats (6 months old or older) in the United States for at least 30 consecutive days during 1985 are eligible to 
vote.Authority: (Sec. 708, 68 Stat. 912, as amended (7 U.S.C. 1787)).Signed at Washington, DC on June 26,1986. Milton J. Hertz,
Acting Administrator, Agricultural 
Stabilization and Conservation Service. William T, Manley,
Acting Administrator, Agricultural Marketing 
Service.[FR Doc. 86-14826 Filed 6-30-86; 8:45 am] 
BILLING CODE 3410-05-M

Federal Grain Inspection Service

Designation Renewal of the Eastern 
Iowa Agency <IA)

a g e n c y : Federal Grain Inspection Service (FGIS), USDA. 
a c t io n : Notice.
s u m m a r y : This notice announces the designation renewal of Eastern Iowa Grain Inspection and Weighing Service, Inc. (Eastern Iowa), as an official agency responsible for providing official services under the U.S. Grain Standards Act, as Amended (Act).
e f f e c t iv e  d a t e : August 1,1986.

ADDRESS: James R. Conrad, Chief, Review Branch, Compliance Division, Federal Grain Inspection Service, U.S. Department of Agriculture, 1400 Independence Avenue SW ., Room 1647 South Building, Washington, DC 20250.

FOR FURTHER INFORMATION CONTACT: James R. Conrad, telephone (202) 447- 8525.
SUPPLEMENTARY INFORMATION: This action has been reviewed and determined not to be a rule or regulation as defined in Executive Order 12291 and Departmental Regulation 1512-1; therefore, the Executive Order and Departmental Regulation do not apply to this action.FGIS announced that Eastern Iowa’s designation terminates on July 31,1986, and requested applications for official agency designation to provide official services within the specified geographic area in the February 3,1986, Federal Register (51 FR 4203). Applications were to be postmarked by March 5,1986. Eastern Iowa was the only applicant for its designation and applied for designation renewal in the area currently assigned to that agency.FGIS announced the applicant name and requested comments on the same in the April 1,1986 Federal Register (51 FR 11084). Comments were to be postmarked by May 16,1986. No comments were received regarding Eastern Iowa’s designation renewal.FGIS evaluated all available information regarding the designation criteria in section 7(f)(1)(A) of the Act, and in accordance with section 7(f)(1)(B), determined that Eastern Iowa is able to provide official services in the geographic area for which FGIS is renewing its designation. Effective August 1,1986, and terminating July 31, 1989, Eastern Iowa will provide official inspection services in its specified geographic area, which is the entire area previously described in the February 3 Federal Register.A  specified service point, for the purpose of this notice, is a city, town, or other location specified by an agency for the performance of official inspection or Class X  or Class Y  weighing services and where the agency and one or more of its inspectors or weighers is located. In addition to the specified service points within the assigned geographic area, an agency will provide official services not requiring an inspector or weigher to all locations within its geographic area.Interested persons may contact the Review Branch, specified in the address section of this notice, to obtain a list of an agency’s specified service points. Interested persons also may obtain a list of the specified service points by contacting the agency at the following address: Eastern Iowa Grain Inspection and Weighing Service, Inc., R.R. #1, Box 588, Blue Grass, IA 52726.

Pub. L. 94-582, 90 Stat 2867, as amended (7 U .S.C. 71 etseq .)Dated: June 3,1986.Neil E. Porter,
Acting Director, Compliance Division.[FR Doc. 86-14774 Filed 6-30-88; 8:45 am] 
BILLING CODE 3410-EN-M

Request for Comments on Designation 
Applicants in the Geographic Area 
Currently Assigned to the Cairo 
Agency (IL)

a g e n c y : Federal Grain Inspection Service (FGIS), USDA. 
a c t i o n : Notice.
s u m m a r y : This notice requests comments from interested parties on the applicants for official agency designation in the geographic area currently assigned to Cairo Grain Inspection Agency, Inc. (Cairo). 
d a t e : Comments to be postmarked on or before August 15,1986. 
a d d r e s s : Comments must be submitted, in writing, to Lewis Lebakken, Jr., Information Resources Staff, Resources Management Division, Federal Grain Inspection Service, U.S. Department of Agriculture, Room 1661 South Building, 1400 Independence Avenue, SW ., Washington, DC 20250. All comments received will be made available for public inspection at the above address during regular business hours (7 CFR 1.27(b)).
FOR FURTHER INFORMATION CONTACT: Lewis Lebakken, Jr., telephone (202) 382-1738.
SUPPLEMENTARY INFORMATION: This action has been reviewed and determined not to be a rule or regulation as defined in Executive Order 12291 and Departmental Regulation 1512-1; therefore, the Executive Order and Departmental Regulation do not apply to this action.FG IS requested applications for official agency designation to provide official services within a specified geographic area in the May 1,1986, Federal Register (51 FR 16182). Applications were to be postmarked by June 2,1986. Cairo was the only applicant for its designation and applied for designation renewal in the area currently assigned to that agency.This notice provides interested persons the opportunity to present their comments concerning the designation applicants. All comments must be submitted to the Information Resources Staff, Resources Management Division, specified in the address section of this notice.
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Neil E. Porter,
Acting Director, Compliance Division.[FR Doc. 86-14775 Filed 6-30-86; 8:45 am] 
BILUNG CODE 3410-EN-M

Request for Designation Applicants To  
Provide Official Services in the 
Geographic Area Currently Assigned 
to the Alva Agency (OK) and State of 
Connecticut (C T)

AGENCY: Federal Grain Inspection Service (FGIS), USDA.
ACTION: Notice.
s u m m a r y : Pursuant to the provisions of the U.S. Grain Standards Act, as Amended (Act), official agency designations shall terminate not later than triennially and may be renewed according to the criteria and procedures prescribed in the Act. This notice announces that the designation of two agencies will terminate, in accordance with the Act, and requests applications from parties, including the agencies currently designated, interested in being designated as the official agency to provide official services in the geographic area currently assigned to the specified agencies. The official agencies are Alva Grain Inspection Department and Connecticut Department of Agriculture.
DATE: Applications to be postmarked on or before July 31,1986.
ADDRESS: Applications must be submitted to James R. Conrad, Chief, Review Branch, Compliance Division, Federal Grain Inspection Service, U.S. Department of Agriculture, 1400 Independence Avenue SW ., Room 1647 South Building, Washington, DC 20250. All applications received will be made available for public inspection at the above address during regular business hours.
FOR FURTHER INFORMATION CONTACT: James R. Conrad, telephone (202) 447- 8525.
SUPPLEMENTARY INFORMATION: This action has been reviewed and determined not to be a rule or regulation as defined in Executive Order 12291 and Departmental Regulation 1512-1; therefore, the Executive Order and Departmental Regulation do not apply to this action.

Section 7(f)(1) of the Act specifies that the Administrator of FGIS is authorized, upon application by any qualified agency or person, to designate such agency or person to provide official services after a determination is made that the applicant is better able than any other applicant to provide official services in an assigned geographic area.Alva Grain Inspection Department (Alva), 129 College, P.O. Box 501, Alva, OK 73717, and Connecticut Department of Agriculture (Connecticut), 165 Capitol Avenue, Hartford, CT 06106, were each designated under the Act as an official agency to provide inspection functions on January 1,1984.Each official agency’s designation terminates on December 31,1986.Section 7(g)(1) of the Act states that official agencies’ designations shall terminate not later than triennially and may be renewed according to the criteria and procedures prescribed in the Act.The geographic area presently assigned to Alva, in the State of Oklahoma, pursuant to section 7(f)(2) of the Act, which may be assigned to the applicant selected for designation, is as follows: Alfalfa, Beckham, Caddo, Custer, Dewey, Ellis, Greer, Harper, Kiowa, Major, Roger Mills, Washita, Woods, and Woodward Counties.The geographic area presently assigned to Connecticut, pursuant to section 7(f)(2) of the Act, and which is the area that may be assigned to the applicant selected for designation, is the entire State of Connecticut.Interested parties, including Alva and Connecticut, are hereby given opportunity to apply for official agency designation to provide the official services in each geographic area, as specified above, under the provisions of section 7(f) of the Act and § 800.196(d) of the regulations issued thereunder. Designation in each specified geographic area is for the period beginning January 1,1987, and ending December 31,1989. Parties wishing to apply for designation should contact the Review Branch, Compliance Division, at the address listed above for forms and information.Application and other available information will be considered in determining which applicant will be designated to provide official services in a geographic area.Pub. L. 94-582, 90 Stat. 2867, as amended (7 U .S.C. 71 et seq.)Dated: June 3,1986.
Neil E. Porter,
Acting Director, Compliance Division.[FR Doc. 86-14776 Filed 6-30-86; 8:45 am] 
BILUNG CODE 3410-EN-M

Cancellation of Designation Issued to 
D.R. Schaal Agency and Request for 
Designation Applicants (IA)

AGENCY: Federal Crain Inspection Service (FGIS), USDA.
a c t i o n : Notice.
s u m m a r y : This notice announces that the D.R. Schaal Agency (Schaal) has requested the cancellation of its designation, effective December 31,1986. A  request for designation applicants is also included in this notice.
DATE: Applications to be postmarked on or before July 31,1986.
ADDRESS: Applications must be submitted to James R. Conrad, Chief, Review Branch, Compliance Division, Federal Grain Inspection Service, U.S. Department of Agriculture, 1400 Independence Avenue SW ., Room 1647 South Building, Washington, DC 20250. All applications received will be made available for public inspection at the above address during regular business hours.
FOR FURTHER INFORMATION CONTACT: James R. Conrad, telephone (202) 447- 8525.
SUPPLEMENTARY INFORMATION: This action has been reviewed and determined not to be a rule or regulation as defined in Executive Order 12291 and Departmental Regulation 1512-1; therefore, the Executive Order and Departmental Regulation do not apply to this action.This notice announces that Schaal has requested the cancellation of its designation, effective December 31,1986. A  request for designation applicants is also included in this notice.Section 7(f)(1) of the Act specifies that the Administrator of FGIS is authorized, upon application by any qualified agency or person, to designate such agency or person to provide official services after a determination is made that the applicant is better able than any other applicant to provide official services in an assigned geographic area.Section 7(g)(1) of the Act states that official agencies’ designations shall terminate not later than triennially and may be renewed according to the ' criteria and procedures prescribed in the Act.The geographic area in the State of Iowa which is available for assignment to the applicant selected for designation is as follows:Bounded on the North by the northern Kossuth County line from U.S. Route 169; the northern Winnebago, Worth, and Mitchell County lines;



Federal Register / V ol. 51, No. 126 / Tuesday, July 1, 1986 / Notices 33803Bounded on the East by the eastern Mitchell County line; the eastern Floyd County line south to B60; B60 west to T64; T64 south to State Route 188; State Route 188 south to C33;Bounded on the South by C33 west to T47; T47 north to C23; C23 west to S56; S56 south to C25; C25 west to U.S. Route 65; U.S. Route 65 south to State Route 3; State Route 3 west to S41; S41 south to C55; C55 west to Interstate 35; Interstate 35 southwest to the southern Wright County line; the southern Wright County line west to U.S. Route 69; U.S. Route 69 to C54; C54 west to State Route 17; andBounded on the west by State Route 17 north to the southern Kossuth County line; the Kossuth County line west to U.S. Route 169; U.S. Route 169 north to the northern Kossuth County line.The following location, outside of the foregoing contiguous geographic area is presently assigned to Schaal and is part of this geographic area assignment: Gold Eagle Co-op, Eagle Grove, Wright County.Exceptions to the described geographic area are the following locations situated inside Schaal’s area which have been and will continue to be serviced by the following official agencies:Central Iowa Grain Inspection Service, Inc.:1. Farmers Co-op Elevator Company, Chapin, Franklin County;2. Hampton Farmers Co-op Company, Hampton, Franklin County; and3. Farmers Community Co-op» Inc., Rockwell, Cerro Gordo County.A.V. Tischer and Son, Inc.:1. Cargill, Inc., Algona, Kossuth County;2. Big Six Elevator, Burt, Kossuth County;3. Farmers Elevator, Goldfield, Wright County; and4. Farmers Co-op Elevator, Holmes, Wright County.Interested parties are hereby given opportunity to apply for official agency designation to provide official inspection services in the geographic area, as specified above, under the provisions of section 7(f) of the Act and § 800.196(d) of the regulations issued thereunder. Designation in the specified geographic area is for the period starting January 1,1987, not to exceed a 3-year period. Parties wishing to apply for designation should contact the Review Branch, Compliance Division, at the address listed above for forms and information.Applications and other available information will be considered in determining which applicant will be

designated to provide official services in a geographic area.Pub. L. 94-582, 90 Stat. 2867, as amended (7 U.S.C. 71 et seq.)J.T. Abshier,
Director, Com pliance Division.[FR Doc. 86-14777 Filed 6-30-86; 8:45 am] 
BILLING CODE 3410-EN-M

DEPARTMENT OF COMMERCE 

International Trade Administration 

[A -1 22-005]

Carbon Steel Bars and Structural 
Shapes From Canada; Preliminary 
Results of Antidumping Duty 
Administrative Review and Tentative 
Determination To  Revoke in Part

a g e n c y : International Trade Administration/ Import Administration, Commerce.
a c t i o n : Notice of preliminary results of antidumping Duty administrative review and tentative determination to revoke in part.
SUMMARY: In response to a request by Western Canada Steel Ltd., the Department of Commerce has conducted an administrative review of the antidumping finding on carbon steel bars and structural shapes from Canada. The review covers the only manufacturer of this merchandise exported to the United States covered by this finding and the period September 1,1983 through August 31,1985. There were no known shipments of this merchandise to the United States by Western Canada Steel Ltd. during the period and there are no known unliquidated entries.As a result of the review, the Department has preliminarily determined to revoke the finding with respect to exports by Western Canada Steel Ltd.Interested parties are invited to comment on these preliminary results and tentative determination to revoke in part.
EFFECTIVE DATE: July 1,1986.
FOR FURTHER INFORMATION CONTACT: Sheila Forbes or John Kugelman, Office of Compliance, International Trade Administration, U.S. Department of Commerce, Washington, DC 20230; telephone: (202) 377-2923/3601. 
SUPPLEMENTARY INFORMATION:

BackgroundOn November 16,1984, the Department of Commerce (“the Department”) published in the Federal 
Register (49 FR 45465) the final results of

its last administrative review of the antidumping finding on carbon steel bars and structural shapes from Canada (29 FR 13319, September 25,1964). The Department subsequently received a request for an administrative review from Western Canada Steel Ltd., in accordance with § 353.53a(a) of the Commerce Regulations, and we published a notice of initiation of the antidumping duty administrative review in the Federal Register on November 27, 1985 (50 FR 48825).
Sco pe o f the R eviewImports covered by the review are shipments of carbon steel bars, bars- shapes under 3 inches, and structural shapes 3 inches and over from Canada, manufactured by Western Canada Steel Ltd. Such merchandise is currently classifiable under items 606.8300 and 609.8000 of the Tariff Schedules of the United States Annotated. The review covers the only manufacturer of Canadian carbon steel bars and structural shapes exported to the United States covered by this finding, Western Canada Steel Ltd., and the period September 1,1983 through August 31, 1985. There were no known shipments of this merchandise to the United States by Western Canada Steel Ltd. during the period and there are no known unliquidated entries.
Preliminary Results o f the R eview  and 
Tentative Determination To R evoke in 
PartWestern Canada Steel Ltd. requested revocation of the finding with regard to its exports and, as provided for in section 353.54(e) of the Commerce Regulations, has agreed in writing to an immediate suspension of liquidation and reinstatement in the finding under circumstances as specified in the written agreement. Western Canada Steel Ltd. has not shipped this merchandise to the United States for more than four years.Therefore, we tentatively determine to revoke the antidumping finding on carbon steel bars and structural shapes from Canada with respect to exports by Western Canada Steel Ltd. If this partial revocation is made final, it will apply to all unliquidated entries of this merchandise exported by Western Canada Steel Ltd. entered, or withdrawn from warehouse, for consumption on or after the date of publication of this notice.Interested parties may submit written comments on these preliminary results and tentative determination to revoke in part within 30 days of the date of publication of this notice and may request disclosure and/or a hearing



23804 Federal Register / V ol. 51, No. 126 / Tuesday, July 1, 1986 / Noticeswithin 10 days of the date of publication. Any hearing, if requested, will be held 45 days after the date of publication or the first workday thereafter. The Department will publish the final results of this administrative review including the results of its analysis of issues raised in any such written comments or hearing.Further, as provided for in § 353.48(b) of the Commerce Regulations, for any shipments from the six remaining known exporters of Canadian carbon steel bars and structural shapes manufactured by Western Canada Steel Ltd. not covered by this review, the cash deposit will continue to be at the rates published in the final results of the last administrative review for each of those firms (49 FR 45465, November 16,1984).For any future entries from a new exporter of carbon steel bars and structural shapes manufactured by Western Canada Steel Ltd., not covered in this or prior reviews, whose first shipments occurred after August 31,1985, a cash deposit of 3.20 percent shall be required. These deposit requirements are effective for all shipments of Canadian carbon steel bars and structural shapes manufactured by Western Canada Steel Ltd., exported by a firm other than Western Canada Steel Ltd., and entered, or withdrawn from warehouse, for consumption on or after the date of publication of the final results of this review.This administrative review, tentative determination to revoke in part, and notice are in accordance with sections 751(a)(1) and (c) of the Tariff Act of 1930 (19 U.S.C. 1675(a)(1), (c)), and §§ 353.53a and 353.54 of the Commerce Regulations (19 CFR 353.53a; 50 FR 32556, August 13, 1985; 353.54).Dated: June 24,1986.
Gilbert B. Kaplan,
Deputy Assistant Secretary for Import 
A dministration.[FR Doc. 86-14821 Filed 6-30-86; 8:45 am]
BILLING CODE 3510-DS-M

[A-588-0871

Portable Electric Typewriters From 
Japan; Preliminary Results of 
Antidumping Duty Administrative 
Review

AGENCY: International Trade Administration/Import Administration, Commerce.
a c t i o n : Notice of preliminary results of antidumping duty administrative review.
s u m m a r y : In response to requests by SCM  Corporation, Docutel/Olivetti Corporation, Brother Industries Ltd.,

Silver Seiko Ltd., and Nakajima All Co., Ltd., the Department of Commerce has conducted an administrative review of the antidumping duty order on portable electric typewriters from Japan. The review covers four of the five known manufacturers and/or exporters of this merchandise to the United States and generally the period May 1,1981 through April 30,1982. The review indicates the existence of dumping margins for certain firms during the period.As a result of the review, the Department has preliminarily determined to assess dumping duties equal to the calculated differences between United States price and foreign market value. Additionally, the Department is considering requests for clarification of the scope of the order.Interested parties are invited to comment on these preliminary results and requests for clarification of the scope of the order.
EFFECTIVE DATE: July 1, 1986.
FOR FURTHER INFORMATION CONTACT: Maureen Rosch or Robert Marenick, Office of Compliance, International Trade Administration, U.S. Department of Commerce, Washington D C 20230; telephone: (202) 377-1130/5255. 
SUPPLEMENTARY INFORMATION:

BackgroundOn September 9,1983, The Department of Commerce ("the Department") published in the Federal 
Register (48 FR 40761) the final results of its last administrative review of the antidumping duty order on portable electric typewriters from Japan (45 FR 30618, May 9,1980). We began the current review of the order under our old regulations. After the promulgation of our new regulations, the petitioner, SCM  Corporation, an importer, Docutel/ Olivetti Corporation, and the respondents, Brother Industries Ltd., Silver Seiko Ltd., and Nakajima All Co., Ltd., requested that we complete the administrative review in accordance with § 353.53a(a) of the Commerce Regulations. We published a notice of initiation of the antidumping duty administrative review on November 27, 1985 (50 FR 48825).
Sco pe o f the R eviewImports covered by the review are shipments of portable electric typewriters from Japan. The Department defines such merchandise as all typewriters currently classifiable under item 676.0510 of the Tariff Schedules of the United States Annotated ("TSUSA”) and some typewriters currently classifiable under TSUSA item 676.0540, depending on the individual

characteristics of the typewriters. The characteristics we consider include, but are not limited to the dimensions, weight, presence of a carrying case, type of market, and method of distribution.The review covers four of the five known manufacturers and/or exporters of Japanese portable electric typewriters to the United States and generally the period May 1,1981 through April 30, 1982. The Department also has pending 92 requests for clarification of the scope of the order. These requests concern the following models: Panasonic KX-E601, Panasonic KX-E603, Panasonic K X - E700M, Panasonic RK-P300 “Penwriter,” Panasonic "XY-Writer,” Panasonic RK- T35, Panasonic RK-T40, Panasonic K X - E500, Panasonic KX-E508, Panasonic KX-W50TH, Panasonic KX-W60TH, Panasonic KX-E701. Panasonic K X - E708, Brother EM-701, Brother CE-40, Brother CE-50, Brother CE-60, Brother CE-65, Brother AX-10, Brother AX-12, Brother BP-30, Brother EP-22, Brother EP-41, Brother EP-43, Brother EP-44, Brother EP-45, Brother Compatronic 58, Brother CE-25 “Student-Riter,” Brother CE-45, Brother CE-68, Brother CX-90, TEC Facit 7800, TEC TW-1000, TEC TW-1200, TEC TW-3000, Mitsubishi Electric Company Melco TS-11, Nakajima A l l  Co. SCM  Typétronic III, Nakajima A l l  Olympia Report Electronic, Tokyo Juki Sierra 3300,Tokyo Juki Sierra 3400, Tokyo Juki Sierra 3500, Tokyo Juki Avanti 1400, Ricoh IT-510, Ricoh IT-710, Ricoh IT- 520, Ricoh Secretariat 320, Silver Reed EXD-10, Silver Reed EXD-15, Silver Reed EX-300, Silver Reed EX-200, Silver Reed EX-42, Silver Reed EX-43, Silver Reed Electronic Deluxe, Silver Seiko 43- EP, Silver Seiko 85-EP, Silver Seiko 87- EP, Silver Seiko 89-EP, Silver Seiko EX- 34, Silver Seiko EX-36, Sharp Z X  -410, Sharp ZX-415, Sharp PA-1000 Intelliwriter, Sharp PA-3250, Sharp PA- 3260, ABC Typewriter 113S, ABC Typewriter 115S, ABC Typewriter 115SP, Avanti 2200, Canon Typestar 5, Canon Typestar 6, Canon Typestar 7, Canon Typemate 10, Canon S-15, Canon S-66, Canon CM-3, Canon CM-5, Casio CW-10, Casio CW-30, Fuji Xerox 610, Fujitsu Oasys-Lite, Olympia Orbit XP, Olympia Orbit P, Olympia Orbit DM, Royal Alpha 100, Royal Alpha 610,Royal Alpha 620C, Royal Alpha 700D, Royal Alpha 2001, Royal Alpha 8100, Royal Alpha 8200, Royal Alpha 9000, and Royal Academy.
United States PriceIn calculating United States price the Department used purchase price or exporter’s sales price ("ESP”), both as defined in section 772 of the Tariff Act



Federal Register / V o l. 51, N o. 126 / Tuesday, July 1, 1986 / Notices 23805of 1930 (“the Tariff Act"), as appropriate. Purchase price and exporter’s sales price were based on the packed f.o.b., c.i.f. or delivered price to unrelated purchasers in the United States. We made adjustments, where applicable, for ocean freight, insurance, U.S. and foreign inland freight, U.S. and foreign brokerage fees, handling charges, discounts, commissions to unrelated parties, and the U.S. subsidiary’s selling expenses. Where applicable, we made an addition for import duties not collected on imported raw materials used to produce subsequently exported merchandise, in accordance with § 353.10(d)(l)(ii) of the Commerce Regulations. No other adjustments were claimed or allowed.
Foreign M arket V alueIn calculating foreign market value for Brother Industries Ltd., Silver Seiko Ltd., and Tokyo Juki Industrial Co., Ltd., the Department used home market price, as defined in section 773 of the Tariff Act, since sufficient quantities of such or similar merchandise were sold in the home market at or above the cost of production to provide for comparison. Home market price was based on the packed delivered price to unrelated purchasers in the home market. We made adjustments, where applicable, for inland freight, commissions to unrelated parties, rebates, warranty, advertising, credit costs, differences in the physical characteristics of the merchandise and packing. We made further adjustments, where applicable, for indirect selling expenses to offset commissions and to offset U.S. selling expenses for ESP calculations. Where applicable, we made a deduction for Japanese customs brokerage charges incurred on imported parts upon withdrawal from bonded warehouse, in accordance with § 353.15 of the Commerce Regulations. We disallowed a claim for a level of trade adjustment because there is no evidence that the manufacturer sold in the comparison markets at different prices due to different levels of trade. No other adjustments were claimed or allowed.Because of an allegation by the petitioner regarding sales by Nakajima A ll  Co., Ltd. at prices below its cost of production and evidence during the last review that Tokyo Juki Industrial Co., Ltd. had made sales at prices below its cost of production, we conducted verifications of cost of production information for those companies.We found no sales for Tokyo Juki Industrial Co., Ltd. below its cost of production during the period. We were unable to verify cost of production data for Nakajima A l l  Co., Ltd. Therefore, we calculated foreign market value for

that firm based on the best information available. The best information available was petitioner-submitted data on constructed value. We made an adjustment to that data to include U.S. packing.

Interested parties may submit written comments on these preliminary results and requests for clarification of the scope of the order within 30 days of the date of publication of this notice and may request disclosure and/or a hearing within 10 days of the date of publication. Any hearing, if requested, will be held 45 days after the date of publication or the first worday thereafter. Any request for an administrative protective order must be made no later than 5 days after the date of publication. The Department will publish the final results of the administrative review including the results of its analysis of any such comments or hearing.The Department shall determine, and the Customs Service shall assess antidumping duties on all appropriate entries. Individual differences between United States price and foreign market value may vary from the percentages stated above. The Department will issue appraisement instructions on each exporter directly to the Customs Service.Further, as provided for by § 353.48(b) of the Commerce Regulations, a cpsh deposit of estimated antidumping duties based on the above margins shall be required for these firms. Since the margin for Tokyo Juki Industrial Co.,Ltd. is less than 0.5 percent and therefore de m inim is for cash deposit purposes, the Department waives the deposit requirement for that firm. For any future entries of this merchandise from a new exporter not covered in this or prior administrative reviews, whose first shipments occurred after March 31, 1982 and who is unrelated to any reviewed firm, a cash deposit of 8.23 percent shall be required. These deposit requirements and waivers are effective for all shipments of Japanese portable electric typewriters entered, or withdrawn from warehouse, for consumption on or after the date of publication of the final results of this administrative review.This administrative review and notice are in accordance with section 751(a)(1)

Preliminary Results of the ReviewAs a result of our comparison of United States price to foreign market value, we preliminarily determine that the following margins exist:

of the Tariff Act (19 U.S.C. 1675(a)(1)) and section 353.53(a) of the Commerce Regulations (19 CFR 353.53(a); 50 FR 32556 August 13,1985).
Gilbert B. Kaplan,
Deputy Assistant Secretary for Import 
A dministration.[FR Doc. 86-14822 Filed 6-30-86; 8:45 am] 
BILLING CODE 3510-DS-M

Computer Peripherals, Components 
and Related Test Equipment Technical 
Advisory Committee; Partially Closed 
MeetingA  meeting of the Computer Peripherals, Components and Related Test Equipment Technical Advisory Committee will held July 14,1986, at 9:30a.m. the Federal Building, Room 2007,450 Golden Gate Avenue, San Francisco, CA . The Committee advises the Office of Export Administration with respect to technical questions which affect the level of export controls applicable to computer peripherals, components and related test equipment or technology. This meeting is called on short notice because of the need to obtain and consider the Committees advice as stated in the following agenda.General Session1. Opening remarks by the Chairman.2. Introduction of the public attendees.3. Introduction of the invited guests.4. Goals of Subcommittees: Technical Regulations, Foreign Availability, Policy & Procedures.5. Status of Foreign Availability Submissions.6. Public Rule-Making.7. ECCN 1565: Plotters—States of redefining Supp. 1 to 399.1, CCL 58 and Laser Printers—Parameters for decontrol and clarification of language.8. ECCN 1752 & 1565 re: Floppy Disks—Recommendations for clarifying the confusion in language.9. Coated Magnetic Material (Webs)— How do we control for export?

M a n u f a c t u r e r / e x p o rte r T i m e  p e r io d
M a r g in

(p e r c e n t )

5 / 2 1 / 8 1  t o  5 / 2 0 / 8 2 . . . . 0

5 / 0 1 / 8 1  to  4 / 3 0 / 8 2 . . . . 2 3 .4 1

4 / 0 1 / 8 1  t o  3 / 3 1 / 8 2 . . . . 8 .2 3

5 / 0 1 / 8 1  to  4 / 3 0 / 8 2 . . . . 0 .3 3



23806 Federal Register / Vol. 51, No. 126 / Tuesday, July 1, 1986 / Notices10. Section 379: Tech Data—What do we want to control and how?11. Tutorial Presentation: The future direction of video recording & the development of international standards.12.1" Video tape & video recorders— parameters for decontrol.13. New Business.
Executive Session14. Discussions of matters properly classified under Executive Order 12356, dealing with the U.S. and CO CO M  control program and strategic criteria related thereto.The general session will be open to the public with a limited number of seats available. A  Notice of Determination to close meetings or portions of meetings of the Committee to the public on the basis of 5 U.S.C. 552b(c)(l) was approved on January 10, 1986, in accordance with the Federal Advisory Committee Act. A.copy of the Notice is available for public inspection and copying in the Central Reference and Records Inspection Facility, Room 6628, U.S. Department of Commerce, (202) 377-4217. For further information or copies of the minutes contact Margaret A. Cornejo, (202) 377-5535.Dated: June 25,1986.
Margaret A. Cornejo,
Director, Technical Support Staff, Office o f 
Technology and Policy Analysis.[FR Doc. 86-14823 Filed 6-30-86; 8:45 am] 
BILLING CODE 3510-DT-M

Minority Business Development 
Agency

Financial Assistance Applications 
Announcements; Texas 
a g e n c y : Minority Business Development Agency, U.S. Department of Commerce.
ACTION: Cancellation of solicitations.
s u m m a r y : The Minority Business Development Agency (MBDA) announces that it has cancelled its solicitation of competitive applications which appeared in the Federal Register on June 18,1986 in the following Standard Metropolitan Statistical Areas (SMSAs):

S M S A P r o je c t  I .D . N o .
F e d e r a l  

R e g is t e r  P a g e  
N o .

5 0  F R  2 2 1 1 0 2

D R O - 8 6 - L a r e d o .................... 5 0  F R  2 2 1 1 0 4

D R O - 8 6 -M c A l l e n ................... 5 0  F R  2 2 1 1 0 5

D R O - 8 6 - E I  P a s o ................ ,. 5 0  F R  2 2 1 1 0 4

B r o w n s v il le ............. D R O - 8 6 -B r o w n s v i l l e .......... 5 0  F R  2 2 1 1 0 3

FOR FURTHER INFORMATION CONTACT: Ms. Rita Gonzales, Business Development Group, Dallas Regional Office (214) 767-8001.

Dated: June 24,1986.
Melda Cabrera,
Acting Regional Director, Minority Business 
Development Agency, Dallas Regional Office. [FR Doc. 86-14733 Filed 6-30-86; 8:45 am] 
BILLING CODE 3510-21-M

National Oceanic and Atmospheric 
Administration

Public Hearing on the Humacao 
Component of the Puerto Rico 
Estuarine Research Reserve System; 
Draft Environmental Impact Statement 
and Draft Management Plan

AGENCY: Division of Marine and Estuarine Management, Office of Ocean and Costal Resource Management, National Ocean Service, National Oceanic and Atmospheric Administration, Department of Commerce.
ACTION: Public Hearing Notice.
SUMMARY: Notice is hereby given that the Division of Estuarine and Marine Management, of the Office of Ocean and Coastal Resources Management (OCRM), National Ocean Service (NOS), National Oceanic and Atmospheric Administration (NOAA), U.S. Department of Commerce, will hold public hearings for the purpose of receiving comments on the Draft Environmental Impact Statement and Draft Management Plan (DEIS/DMP) prepared on the proposed designation and addition of the Humacao Component to the Puerto Rico Estuarine Research Reserve.The hearing(s) will be held on Saturday, July 19,1986 at 5 p.m. at the Humacao City Hall, Assembly Room, Antonio Lopez Street, City of Humacao, Puerto Rico 00906, and on Monday, July 21 at 1 p.m. at the Department of Natural Resources, Auditorium, Puerta de Tierra, San Juan, Puerto Rico 00906.The views of interested persons and organizations on the adequacy of the impact statement and management plan, and on the proposed addition of the Humacao Component to the Puerto Rico Estuarine Reserve are solicited, and may be expressed orally and/or in written statements. Presentations will be scheduled on a first come, first-heard basis, and may be limited to a maximum of five (5) minutes. The time allotment may be extended before the hearing when the number of speakers can be determined. All comments received at the hearing will be considered in the preparation of the Final Environmental Impact Statement and Management Plan.

The comment period for the DEIS/ DMP will end on Monday, July 28,1986. All written comments received by this deadline will be included in the FEIS.Copies of the DEIS/DMP may be obtained from the Division of Estuarine and Marine Management, Office of Ocean and Coastal Resources Management, N O AA, 3300 Whitehaven Street NW., Washington, DC. 20235 (Telephone: 202/673-5126).Federal Domestic Assistance Catalog Number 11.420 Coastal Zone Management Estuarine Sanctuaries.Dated: June 26,1986.
James P. Blizzard,
Deputy Director, Office o f Ocean and Coastal 
Resource Management.[FR Doc. 86-14837 Filed 6-30-86; 8:45 am] 
BILLING CODE 3510-08-M

Pacific Fishery Management Council; 
Public Meetings

a g e n c y : National Marine Fisheries Service, N O AA, Commerce.The Pacific Fishery Management Council and its advisory bodies will convene public meetings, July 7-10,1986 at the Metro Center, 2000 S.W. First Avenue, Portland, OR, as follows:
Council—will convene July 9, at 9 a.m. with an executive session (not open to the public) to discuss litigation and personnel matters. The open session will convene at 10 a.m. to consider administrative matters, including the proposed FY87 budget and appointment of members to fill existing vacancies on the anchovy, groundfish and salmon subpanels. The Council also will hear reports on the 1985-1986 anchovy fishery, preliminary 1986 anchovy biomass estimates, and adopt 1986-1987 quotas. There will be a public comment period at 4 p.m.On July 10 the Council will review groundfish management issues, take action on third trimester management measures and the groundfish plan amendment package, hear reports on the 1986 ocean salmon fisheries, and act on the salmon plan amendment package.
Scientific and Statistical Committee 

(SSCJ—will convene July 7 at 1 p.m. to consider matters on the Council’s agenda. On July 8, the SSC will reconvene at 8 a.m.
Budget Committee—will meet July 8 at 9 a.m. with the National Marine Fisheries Service’s Regional and Center Directors, to review research and data collection needs for FY87 through FY89; the Council’s Budget Committee will reconvene upon conclusion of the previous meeting to consider the Council’s FY87 budget proposal.
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Groundfish Select Group—will convene July 8 at 3 p.m. to consider third trimester management adjustments.
Habitat Committee—will convene July 8 at 5 p.m. to consider habitat matters.Detailed agendas for all the above meetings will be available to the public on June 27. For further information contact Joseph C. Greenley, Executive Director, Pacific Fishery Management Council, Metro Center, 2000 SW. First Avenue, Suite 420, Portland, OR 97201; telephone: (503) 221-6352.Dated: June 25,1986.Richard B. Roe,

Director, O ffice  o f Fish eries M anagem ent, 
National M arine Fish eries Service.[FR Doc. 86-14817 Filed 6-30-86; 8:45 am] 
BILLING CODE 3510-22-M

Western Pacific Fishery Management 
Council; Public Meeting

a g e n c y : National Marine Fisheries Service, N OAA, Commerce.The Western Pacific Fishery Management Council’s Lobster Plan Development Team will convene a public meeting, July 2,1986 at 12:30 p.m., at the Council’s Office, 1164 Bishop Street, Room 1405, Honolulu, HI, to review results of additional carapace length and tail width regressions of the common slipper lobster in the Northwestern Hawaiian Islands (NWHI); to discuss escape gap research plans for the NWHI lobster fishery, as well as to discuss other Council business.
FOR FURTHER INFORMATION CONTACT: Kitty Simonds, Executive Director, Western Pacific Fishery Management Council, 1164 Bishop Street, Room 1405, Honolulu, HI 96813; telephone: (808) 523- 1368.

D ated: June 26,1986.
Richard B. Roe,
Director, O ffice  o f Fish eries M anagem ent, 
National M arine Fish eries Service.[FR D o c . 86-14818 F ile d  6-30-86; 8:45 am] 
BILLING CODE 3510-22-M

COMMITTEE FOR THE IMPLEMENTATION OF TEXTILEa g r e e m e n t s
Announcement of Import Levels for 
Certain Cotton, Wool, and Man-Made 
Fiber Textile Products Produced or 
Manufactured in IndonesiaJune 25,1986.The Chairman of the Committee for the Implementation of Textile Agreements (CITA), under the authority

contained in E .0 .11651 of March 3,1972, as amended, has issued the directive published below to the Commissioner of Customs to be effective on July 1,1986. For further information contact Ross Arnold, International Trade Specialist, Office of Textiles and Apparel, U.S. Department of Commerce, (202) 377- 4212.BackgroundThe Bilateral Cotton, Wool and Man- Made Fiber Textile Agreement, effected by exchange of notes dated September 25 and October 3,1985 between the Governments of the United States and the Republic of Indonesia, establishes specific limits for Categories 313, 314,315, 317, 319, 320-P (printcloth inT.S.U.S. items 320.-321—, 322—, 326—, 327—, and 328.—with statistical suffixes 21, 22, 24, 31, 38, 49, 57, 74, 80, and 98), 331, 334, 335, 336, 337, 338, 339, 340, 341, 347/348, 351, 369-S (shop towels in T.S.U.S.A. number 366.2840), 445/446, 604-A (acrylic spun yarn in T.S.U.S.A. numbers 310.5049 and 310.6042), 613, 614, 631pt. (only work gloves in TSUSA numbers 704.3215, 704.8525, 704.8550, and 704.9000), 635, 638, 639, 640, 641, 645/646, 647, and 648, produced or manufactured in Indonesia and exported during the twelve-month period which begins on July 1,1986 and extends through June 30,1987. The agreement also establishes two group limits covering (1) all of the foregoing specific limit categories and (2) categories other than those subject to specific limits.A  description of the textile categories in terms of T .S.U.S.A. numbers was published in the Federal Register on December 13,1982 (47 FR 55709), as amended on April 7,1983 (48 FR 15175), May 3,1983 (48 FR 19924), December 14, 1983, (48 FR 55607), December 30,1983 (48 FR 57584), April 4,1984 (49 FR 13397), June 28,1984 (49 FR 26622), July 16,1984 (49 FR 28754), November 9,1984 (49 FR 44782), and in Statistical Headnote 5, Schedule 3 of the Tariff Schedules of the United States Annotated (1986).This letter and the actions taken pursuant to it are not designed to implement all of the provisions of the bilateral agreement, but are designed to assist only in the implementation of certain of its provisions.William H. Houston III
Chairm an, Com m ittee for the Im plem entation  
o f T extile Agreem ents.Committee for the Implementation of Textile Agreements
C o m m is s io n e r  o f  C u s to m s ,
Departm ent o f the Treasury, W ashington,

D .C . 20229Dear Mr. Commissioner: Under the terms of Section 204 of the Agricultural Act of 1956, as

amended (7 U .S.C. 1854), and the Arrangement Regarding International Trade in Textiles done at Geneva on December 20, 1973, as extended on December 15,1977 and December 22,1981; pursuant to the Bilateral Cotton, Wool and Man-Made Fiber Textile Agreement, effected by exchange of notes dated September 25 and October 3,1985 between the Governments of the United States and the Republic of Indonesia; and in accordance with the provisions of Executive Order 11651 of March 3,1972, as amended, you are directed to prohibit, effective on July 1,1986, entry into the United States for consumption and withdrawal from warehouse for consumption of textile products in the following categories, produced or manufactured in Indonesia and exported during the twelve-month period which begins on July 1,1986 and extends through June 30,1987, in excess of the restraint limits indicated:
Category Twelve-Month Restraint Limit

3 i a ............ ........ ............. 16.960.000 square yards.
14.840.000 square yards.
16.854.000 square yards.
10.600.000 square yards of 

which not more than 
2,226,000 square yards shall 
be sateens in T.S.U.S. items 
320.— through 331.— with sta
tistical suffixes 50, 87 and 93.

3 1 4 .............................
316
317.....................................

319.......... ..........................
320-4» ' 11.342.000 square yards.

424.000 dozen pairs. 
29,680 dozen.
76,320 dozen.
72,345 dozen.
79.500 dozen.
291.500 dozen.
280.000 dozen.
392.200 dozen.
445.200 dozen.
742.000 dozen.
116,600 dozen.

3 3 1 ..........................
334
335.....................................
336 .......................
3 3 7 .....................................
336 ..............................
339............ .......................
340.....................................
341
347/348.............................
3 6 1 .......................... ...
369-S*............. .... ............
445/446............................. 50.500 dozen.

742.000 pounds.
15.900.000 square yards.
15.900.000 square yards.
689.000 dozen pairs.
79.500 dozen.
318.000 dozen.
413,400 dozen.
349.800 dozen.
1,168.650 dozen.
371.000 dozen.
265.000 dozen.
1,335,600 dozen.

604-A 3......................... ....
613.................. ............ .....
614
631-W  4.............................
636 .................................
6 3 8 .....................................
6 3 9 ...................................
640.....................................
641.....................................
645/646.............................
647.....................................
648............... .....................

1 In Category 320, only T.S.U.S. items 320.— , 321.— , 
322.— , 326.— , 327.— . and 328.— with statistical suffixes 21, 
22, 24, 31. 38, 49, 57, 74, 80 and 98.

* In Category 369, only T.S.U.S.A. number 366.2840.
3 In Category 604, only T.S.U.S.A. number 310.5049 and 

310.6042.
* In Category 631, only T.S.U.S.A. numbers 704.3215, 

704.8525, 704.8550 and 704.9000.Also effective on July 1,1986, a limit of 249,241,946 square yards equivalent shall be established for all of the foregoing categories, taken together as a group. Categories other than the foregoing, i.e„ Categories 300-301, 310-312, 316, 318, 320-0 », 332, 333, 342, 345, 349, 350, 352-354, 359, 360, 361, 362, 363, 369- 0 2 400-444, 447, 448, 459-469, 600-603, 604-1 All T.S.U.S.A. numbers in Category 320 except thoe listed in footnote 1.2 All T.S.U.S.A. numbers in Category 369 except 366.2840.
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0 3, 605, 610-612, 625-627, 630, 631-0 4, 632- 634, 636, 637, 642-644, 642-644, 649-665, 666, 669 and 670, shall subject to a group limit of 54,814,100 square yards equivalent of which not more than 3,030,000 square yards equivalent shall be in the subgroup for 400- 444, 447, 448 and 459-469.In carrying out this directive, entries of cotton, wool and man-made fiber textile products listed in the table above, which have been exported during previously established restraint periods which end on June 30,1986, shall, to the extent of any unfilled balances, be charged against the restraint limits established for such goods during those periods. In the event the limits established for those periods have been exhausted by previous entries, such goods shall be subject to the limits set forth in this directive.The limits set forth above are subject to adjustment in the future according to the provisions of the bilateral agreement between the Governments of the United States and the Republic of Indonesia, which provide, in part, that specific limits may be increased by designated percentages for swing, carryover and carryforward; and administrative arrangements or adjustments may be made to resolve problems arising in the implementation of the bilateral agreement. Appropriate adjustments, referred to above, will be made to you by letter.A  description of the textile categories in terms of T .S.U.S.A. numbers was published in the Federal Register on December 13,1982 (47 FR 55709), as amended on April 7,1983 (48 FR 15175), May 3,1983 (48 FR 19924, December 14,1983, (48 FR 55607), December 30,1983 (48 57584), April 4,1984 (49 FR 13397), June 28, 1984 (49 FR 26622), July 16,1984 (49 FR 28754), November 9,1984 (49 FR 44782), and in Statistical Headnote 5, Schedule 3 of the Tariff schedules of the United States annotated (1986).
In  ca rry in g  o u t th e a b o v e  d ire c tio n s , th e  

C o m m is s io n e r  o f  C u s to m s  sh o u ld  c o n stru e  
e n try  in to  th e U n ite d  S ta te s  fo r  co n su m p tio n  
to in c lu d e  e n try  fo r  co n s u m p tio n  in to  the  
C o m m o n w e a lth  o f  P u erto  R ic o .

T h e  C o m m itte e  fo r  the Im p le m e n ta tio n  o f  
T e x tile  A g r e e m e n ts  h a s  d e te rm in e d  th a t  
th e se  a c tio n s  fa ll w ith in  th e fo re ig n  a ffa ir s  
e x c e p tio n  to th e ru le m a k in g  p r o v isio n s  o f  5 
U .S .C .  553(a)(1).William H. Houston III,
Chairm an, Com m ittee fo r  the Im plem entation  
o f T extile Agreem ents.[FR Doc. 86-14819 Filed 6-30-86; 8:45 am) 
BILLING CODE 3510-DR-M

Announcement of Import Restraint 
Levels for Certain Cotton and Man- 
Made Fiber Textile Products Produced 
or Manufactured in JapanJune 26,1986.On May 28,1986, a notice was published in the Federal Register (51 FR

3 All T .S.U .S.A . numbers in Category 604 except 
310.5049 and 310.6042.

4 All T .S.U .S.A . numbers in Category 631 except 
those listed in footnote 3.

19245) announcing that, on April 30,1986, the United States Government, under Article 3 of the Arrangement Regarding International Trade in Textiles, had requested the Government of Japan to enter into consultations concerning exports to the United States of cotton poplin and broadcloth in Category 314, women’s, girls’ and infants’ cotton and man-made fiber woven blouses and shirts in Category 341/641, and spun cellulosic fabric in Category 613, produced or manufactured in Japan.The United States Government has decided, inasmuch as consultations with the Government of Japan failed to reach a mutually satisfactory solution concerning these categories, to control imports of cotton and man-made fiber textile products in Categories 314, 341 / 641 and 613, produced or manufactured in Japan and exported during the twelve-month period which began on April 30,1986 and extends through April 29,1987 at respective levels of 17,369,414 square yards, 466,528 dozen and 16,952,308 square yards.Accordingly, in the letter published below the Chairman of the Committee for the Implementation of Textile Agreements directs the Commissioner of Customs to prohibit entry into the United States for consumption, or withdrawal from warehouse for consumption, of cotton and man-made fiber textile products in Categories 314, 341/641 and 613, during the twelve- month period which began on April 30, 1986, in excess of the designated levels of restraint.A  description of the textile categories in terms of T.S.U.S.A. numbers was published in the Federal Register on December 13,1982 (47 FR 55709), as amended on April 7,1983 (48 FR 15175), May 3,1983 (48 FR 19924), December 14, 1983 (48 FR 55607), December 30,1983 (48 FR 57584), April 4,1984 (49 FR 13397), June 28,1984 (49 FR 26622), July 16,1984 (49 FR 28754), November 9,1984 (49 FR 44782), and in Statistical Headnote 5, Schedule 3 of the Tariff Schedules of the United States Annotated (1986).
FOR FURTHER INFORMATION CONTACT: Ross Arnold, International Trade Specialist, Office of Textiles and Apparel, U.S. Department of Commerce, Washington, D.C. (202)/377-4212). 
EFFECTIVE DATE: July 1, 1986.William H. Houston III,
Chairm an, Com m ittee fo r the Im plem entation  
o f T extile Agreem ents.Committee for the Implementation of textileAgreementsJune 26,1986.
C o m m is s io n e r  o f  C u s to m s ,

Departm ent o f the Treasury, W ashington,
D C . 20229Under the terms of Section 204 of the Agricultural Act of 1956, as amended (7 U.S.C. 1584), and the Agreement Regarding International Trade in Textiles done at Geneva on December 20,1973, as extended on December 15,1977 and December 22,1981; and in accordance with the provisions of Executive Order 11651 of March 3,1972, as amended, you are directed to prohibit, effective on July 1,1986, entry into the United States for consumption and withdrawal from warehouse for consumption of cotton and man-made fiber textile products in Categories 314, 341/641, and 613, produced or manufactured in Japan and exported during the twelve-month period which began on April 30,1986 and extends through April 29, 1987, in excess of the following levels:

Category Twelve-Month Level1

314............ 17,369,414 square yards.
341/641..... 466,528 dozen.
613............ 16,952,308 square yards.

1 The levels have not been adjusted to reflect any imports 
exported after april 29, 1986.

T e x tile  p r o d u c ts  in  C a te g o r ie s  314, 341/641 
a n d  613, w h ic h  h a v e  b e e n  e x p o r te d  to  the  
U n ite d  S ta te s  prio r to A p r il  30,1986 s h a ll not 
b e  s u b je c t to  th is  d ire c tiv e .Textile products in Categories 314, 341/641 and 613, which have been released from the custody of the U.S. Customs Service under the provisions of 19 U.S.C. 1448(b) or 1484(a)(1)(A) prior to the effective date of this directive shall not be denied entry under this directive.A  description of the textile categories in terms of T.S.U .S.A. numbers was published in the Federal Register on December 13,1982 (47 FR 55709), as amended on April 7,1983 (48 FR 15175), May 3,1983 (48 FR 19924), December 14,1983, (48 FR 55607), December 30,1983 (48 FR 57584), April 4,1984 (49 FR 13397), June 28, 1984 (49 FR 26622), July 16,1984 (49 FR 28754), November 9,1984 (49 FR 44782), and in Statistical Headnote 5, Schedule 3 of the Schedules of the United States Annotated (1986).

In  c a rr y in g  ou t th e  a b o v e  d ire c tio n s , the  
C o m m is s io n e r  o f  C u s to m s  sh o u ld  c o n stru e  
e n try  in to  th e U n ite d  S ta te s  fo r  co n s u m p tio n  
to  in c lu d e  e n try  fo r  c o n s u m p tio n  in to  the  
C o m m o n w e a lth  o f  P u e rto  R ic o .

T h e  C o m m itte e  fo r  th e Im p le m e n ta tio n  o f  
T e x tile  A g r e e m e n ts  h a s  d e te rm in e d  th a t  
th e se  a c tio n s  fa ll w ith in  th e  fo re ig n  a ffa ir s  
e x c e p tio n  to th e  ru le m a k in g  p r o v is io n s  o f  5 
U .S .C .  553.

S in c e r e ly ,William H. Houston III,
Chairm an, Com m itte fo r  the Im plem entation  
o f T extile Agreem ents.[FR Doc. 86-14820 Filed 6-30-86; 8:45 am) 
BILLING CODE 3510-DR-M
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DEPARTMENT OF DEFENSE

Office of the Secretary

Public information Collection 
Requirement Submitted to OMB for 
Review

s u m m a r y : The Department of Defense has submitted to OMB for review the following request for renewal for the collection of information under the provisions of the Paperwork Reduction Act (44 U.S.C., Chapter 35). Each entry contains the following information: (1) Type of Submission; (2) Title of Information Collection and Form Number if applicable; (3) Abstract statement of the need for the uses to be made of the information collected; (4) Type of Respondent; (5) An estimate of the number of responses; (6) An estimate of the total number of hours needed to provide the information; (7)To whom comments regarding the information collection are to be forwarded; and (8) The point of contact for whom a copy of the information proposal may be obtained.Revision
DoD FAR SupplementsInformation principally concerns certain data required to enable evaluation of offers and to administer Department of Defense contractual actions issued under the authority of Blanket Clearance 0704-0193 prior to the clearance of individual DoD FAR Supplement Parts.Reporting is required for bid evaluation purposes and contract management.Businesses or others for profit/small businesses or organizations.Responses: 20,000.Burden hours; 500,000.
a d d r e s s e s : Comments are to be forwarded to Mr. Edward Springer, Office of Mangement and Budget, Desk Officer, Room 3235, New Executive Office Building, Washington, DC 20503, and Mr. Daniel J. Vitiello, DoD Clearance Officer, WHS/DIOR, 1215 Jefferson Davis Highway, Suite 1204, Arlington, V A  22202-4302, telephone (202) 746-0933.
SUPPLEMENTARY INFORMATION: A  copy of the information collection proposal may be obtained from Mr. Fred J.Kohout, ODASD(P)CPA, Room 3D116, Pentagon, Washington, DC 20301-8000, telephone (202) 697-8334. This is a revision of an existing collection.

Patricia H . Means,
O S D  Fed eral R egister Liaison  O fficer, 
Departm ent o f  D efen se.June 26,1986.[FR Doc. 86-14783 Filed 6-30-86; 8:45 am] 
BILUNG CODE 3810-01-M

Civilian Health and Medical Program of 
the Uniformed Services (CHAMPUS)

a g e n c y : Office of the Secretary, HHS. 
a c t i o n : Notice of home care demonstration.
SUMMARY: Section 8084 of the FY 86 Defense Appropriation Act, authorizes the Department of Defense,OCHAM PUS to conduct a home health care demonstration for the purpose of determining the savings of cost-sharing otherwise CHAM PUS authorized inpatient hospital care in the home. This notice sets forth the general criteria for approval under the home health care demonstration.
EFFECTIVE DATE: July 1, 1986.
FOR FURTHER INFORMATION CONTACT: Michael Carroll, Benefit Authorization Branch, OCHAM PUS, Aurora, CO 80045-6900 [303/361-8526].
SUPPLEMENTARY INFORMATION: Currently, the law does not specifically establish a home health care benefit. Under the CHAM PUS Basic Program, the law does authorize outpatient care for persons confined to the home on an outpatient cost-sharing basis. The CHAM PUS Program for the Handicapped (PFTH) specifically authorizes CHAM PUS payment for home treatment. However, the PFTH payment is limited to dependents of active duty members and $1,000 per month for the first handicapped dependent. The sponsor’s cost-sharing for two or more handicapped dependents will not be more than if the sponsor had only one handicapped individual receiving benefits. Domiciliary and custodial care are specifically excluded by law under the CHAMPUS Basic Program.Under the Basic Program, most services and supplies are included for the patient who is homebound. Benefits include:Physician visits and other professional services:Skilled nursing care;Visiting muse services;Rental or purchase of durable medical equipment;Medical supplies;Drugs and medicines;Physical therapy;

Oxygen and the equipment for its administration;Home parenteral nutrition and the necessary equipment and nutrients for administration;Psychological and psychiatric services; andOther medical services as may be authorized.Homemaker services are excluded by Regulation, as are sevices for personal comfort.Under the CHAMPUS PFTH, home treatment services include: physical therapy, occupational therapy, vocational training, speech therapy and special educational services. Supplies and durable equipment needed to habilitate or rehabilitate the handicapped individual are also covered. Custodial care in the home is excluded by Regulation under the CHAM PUS PFTH.Demonstration authority for additional home care benefits and alternative method of cost-sharing— Section 8084 of the Defense Appropriation Act of 1986 directed the Department of Defense to conduct a pilot test project of providing home health care to dependents entitled to health care under section 1076 of title 10, United States Code: “Provided that such care is medically necessary or appropriate, more cost effective than to continue paying if otherwise authorized CHAM PUS benefits in medical facilities and the beneficiary is not covered for such care under any other public or private health insurance plan.” Under this demonstration authority,CHAMPUS has designed a home health care demonstration which will allow, in addition to the benefits in subsection A, cost-sharing of homemaker services billed by home health agencies that are approved by Medicare, the Joint Commission on Accreditation of Hospitals (JCAH) or other CHAMPUS recognized accrediting bodies. In addition, all home care costs, except the amount in excess of the CHAMPUS- determined allowable charge for physician services, will be paid at 100 percent of the cost of care minus the current active duty per diem cost-share rate (currently $7.30 per day). This demonstration will commence on July 1, 1986 and end June 30,1988. The demonstration is restricted to care provided within the 50 United States.
Criteria fo r approval for cost-sharing 

under the home health care 
demonstration.General criteria for approval:The patient must be a CHAM PUS- eligible dependent of an active duty member of the Uniformed Services or a



23810 Federal Register / Vol. 51, No. 126 / Tuesday, July 1, 1986 / Noticesdependent of a deceased active duty member of the Uniformed Services.Application for approval must demonstrate that home health care is less expensive than ongoing inpatient care.The alternative to home care is continued hospitalization.The patient’s condition is not custodial (see 32 CFR 199, (e)(12)).The patient must be receiving inpatient hospital care that is an otherwise authorized CHAMPUS benefit.The patient must not be covered by other health insurance for services of a homemaker or home health aide.Specific criteria for application:All care cost-shared under the home health care demonstration authority must be preauthorized by the OCHAMPUS Benefit Authorization Branch, Aurora, Colorado 80045-6900.Information that must be submitted with request:The date of admission to the hospital;The date home health care will begin;The diagnosis and a history of the present illness;The patient’s present condition;A  detailed treatment plan describing the frequency and duration of the therapies, procedures and medications currently being provided to the beneficiary;The patient’s prognosis;The estimated length of time the continued inpatient level of care will be needed if home health care is not available;The itemized cost of inpatient care per day versus the itemized cost of home health care per day. All drugs, therapies, supplies, equipment needs, professional services and institutional charges must be included.A  signed copy of the most current hospital claim form including itemized statement of charges;A detailed proposed plan of management for home health care;The names and addresses of all providers of care and alternates;The make and model number of equipment and accessories to be purchased; the name and address of the supplier(s); the itemized cost of the equipment and accessories to be purchased or rented (list purchase price and rental price). Program policy guidelines will be used to determine whether rental versus purchase is most cost-effective. If the durable equipment is rented, authorization will be issued for rental charges every 30 days.If the request for home health care is approved, the care will usually be authorized in 30-day increments.

Subsequent review for home health care will be at least monthly. The treating physician must submit a current progress report explaining why the inpatient level of care continues to be necessary, the current response to treatment, and any changes in the patient’s condition, the costs, the treatment plan or the estimated length of home health care. Subsequent reports are required by OCHAM PUS 15 days prior to the end of the authorization date.All decisions made by the OCHAM PUS Benefit Authorization Branch, regarding the authorization of home health care as a benefit, are final. There is no appeal as benefits are not being denied; care continues in the hospital. Home health care benefits denied based on an inappropriate level of care or a custodial care determination is appealable under 32 CFR 199.16. Retroactive authorization will not be made.Dated: June 26,1986.
Patricia H. Means,
O S D  Fed eral R egister L iaison  O fficer, 
Departm ent o f D efense.[FR Doc. 86-14784 Filed 6-30-86; 8:45 am] 
BILLING CODE 3810-01-M

Defense Mapping Agency

Membership; Defense Mapping Agency 
Performance Review Board

a g e n c y : Defense Mapping Agency (DMA), DOD.
ACTION: Notice of membership of the Defense Mapping Agency Performance Review Board (DMA PRB).
SUMMARY: This notice announces the appointment of the members of the DM A PRB. The publication of PRB membership is required by 5 U.S.C. 4314(c)(4).The Board provides fair and impartial review of Senior Executive Service performance appraisals and makes recommendations regarding performance awards to the Director, DMA.
EFFECTIVE DATE: 1 August 1986.
FOR FURTHER INFORMATION CONTACT: James W. Willis, Defense Mapping Agency, Civilian Personnel Division, Bldg. 56, U.S. Naval Observatory, Washington, DC 20305, telephone (202) 653-1581.
SUPPLEMENTARY INFORMATION: In accordance with 5 U.S.C. 4314(c)(4), the following are names and titles of the executives who have been appointed to serve as members of the DMA PRB.They will serve a 1-year renewable term effective 1 August 1986.

RADM Eric A. McVadon, USN, Deputy Director, Headquarters, DM A BG Theodore Vander Els, USA, Deputy Director, Plans and Requirements, Headquarters, DMAMr. Lawrence F. Ayers, Deputy Director, Management and Technology, Headquarters, DMA Dr. Mark M. Macomber, Associate Deputy Director for Hydrography, Headquarters, DMA Dr. Kenneth I. Daugherty, Deputy Director for Research and Engineering, Headquarters, DMA Mrs. Eloise W. Manifold, Director of Personnel, Headquarters, DMA Mr. John R. Vaughn, Comptroller, Headquarters, DMA Mr. Edward J. Obloy, General Counsel, Headquarters, DMA Mr. Edward F. Finnegan, Technical Director, DMA, Hydrographic/ Topographic Center Mr. Paul Peeler, Technical Director, DMA Aerospace Center Mr. Penman R. Gilliam* Director, DMA Special Program Office for Exploitation Modernization Dr. Annette J. Krygiel, Director, DMA Office of Telecommunications Services.
Linda M . Lawson,
Alternate O S D  Fed eral R egister Liaison  
O fficer, Departm ent o f D efense.June 26,1986.[FR Doc. 86-14786 Filed 6-30-86; 8:45 am] 
BILLING CODE 3810-10-M

DEPARTMENT OF ENERGY

Voluntary Agreement and Plan of 
Action To  Implement the International 
Energy Program; MeetingsIn accordance with section 252(c)(l)(A)(i) of the Energy Policy and Conservation Act (42 U.S.C. 6272(c)(l)(A)(i)), the following meeting notices are provided:I. A  meeting of Subcommittee A  of the Industry Advisory Board (IAB) to the International Energy Agency (IEA) will be held on July 8,1986, at the offices of the IEA, 2 rue Andre Pascal, Paris 16, France, beginning at 9:30 a.m. The agenda for the meeting is as follows:1. Chairman’s opening remarks.2. Technical issues arising from papers by the Standing Group on Emergency Questions (SEQ).A. Issues arising from the Fifth Allocation Systems Test (AST-5):i. Indigenous production increases in an emergency.ii. Implications of oil market developments on the Emergency System.iii. Revision to the emergency timetable: and
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iv. The importance of base period final consumption (BPFC).B. Stocks and other measures:i. Future work on monitoring stock levels and stock drawdown capabilities; andii. Procedures for consultations on coordinated stock draw and other measures.3. Future work program.
II. A  joint meeting of Subcommittees 

A and C of the LAB will be held on July 
8,1986, at the offices of the IEA at the 
aforesaid address, beginning at 2:30 p.m. 
The agenda for the meeting is as 
follows:1. Opening remarks.2. U.S. Plan of Action.3. Future work program.

III. A  meeting of the LAB will be held 
on July 9,1986, at the offices of the IEA 
at the aforesaid address beginning at 
10:00 a.m. The agenda for the meeting is 
as follows:1. Opening remarks.2. Approval of record note of LAB meeting of February 11,1986.3. Correspondence and communications with IEA and Reporting Companies.4. Report from Subcommittee A.5. Report from Subcommittee C.6. LAB organization, leadership and succession.7. Date of next meeting and future business.

IV. A  meeting of the IAB will be held 
on July 10,1986, at the offices of the IEA 
at the aforesaid address beginning at 
10:00 a.m. This meeting is being held in 
order to permit attendance by 
representatives of U.S. company 
members of the IAB at a meeting of the 
IEA’8 SEQ which is scheduled to be held 
in Paris on that date. The agenda for the 
meeting is under the control of the SEQ. 
It is expected that the following draft 
agenda will be followed:1. Adoption of the agenda.2. Summary record of the 52nd meeting.3. Emergency preparedness.A. Issues arising from AST-5:i. Indigenous production increases in an emergency.ii. Implications of oil market developments on the Emergency System.iii. Revision to the emergency timetable.iv. The importance of BPFC.B. Review of member countries’ emergency response programmes:i. Australia.ii. Portugal.iii. Austria.iv. Belgium.v. Ireland.vi. New Zealand.vii. Spain.C. 1987 program of work.4. Stock and other measures.

A .  Future work on monitoring stock levels and stock drawdown capabilities.B. Procedures for consultations on coordinated stock draw and other measures.5. Other topics.

A .  E n d  Ju n e  O i l  M a r k e t  R e p o r t.
B. BPFC (2Q85-1Q86).
C .  E u r o ilsto c k .
6. A n y  o th e r b ü s in e s s .
7. Date of next meeting.As provided in section 252(c)(l)(A)(ii) of the Energy Policy and Conservation Act, the IAB meetings are open only to representatives of members of the IAB, their counsel, employees of the Department of Energy, Justice, State, and Federal Trade Commission, and the General Accounting Office, representatives of committees of Congress, employees of the IEA, representatives of the Commission of the European Communities, and the invitees of the IAB or the IEA. The SEQ meeting is open only to the aforesaid persons, representatives of members of the SEQ, and invitees of the SEQ-
Issued in Washington, DC, June 25,1986.

J. Michael Farrell,
G en eral Counsel.
[FR Doc. 86-14850 Filed 6-30-86; 8:45 am] 
BILUNG CODE 6450-01-M

Bonneville Power Administration

Record of Decision To  Submit to the 
Federal Energy Regulatory 
Commission a Proposed Variable 
Industrial Power Rate; Direct Service 
Industry Options Environmental 
Impact Statement

a g e n c y : Bonneville Power Administration (BPA), DOE. 
a c t i o n : Record of Decision.
s u m m a r y : BPA has decided to submit to the Federal Energy Regulatory Commission (FERC) a proposal to offer a variable electricity rate based on market prices for aluminum to its primary aluminum smelting Direct Service Industry (DSI) customers for the period August 1,1986, through June 30, 1996. The Variable rate proposal contains an option for BPA to terminate the rate effective June 30,1991, if the Administrator determines that the rate is no longer effective due to significant changes in the conditions and expectations under which the rate was initially offered. For the first year, when aluminum prices are below 61 cents per pound, the power rate decreases 1 mill for each 1 cent per pound decrease in aluminum price down to a minimum of 15.0 mills per kilowatthour. At aluminum prices above 72 cents per pound, the power rate increases 0.75 mills per kilowatthour for each 1 cent increase in aluminum price up to a maximum of 28.6 mills per kilowatthour. At and between aluminum prices of 61 and 72 cents per pound, the rate is the Industrial Firm

Power (IP) Standard rate, which may change in each general rate case. Additionally, the aluminum prices which define the decreases and increases in the rate will be adjusted annually to reflect changes in production costs, and, in the sixth and subsequent years, the upper point (initially 72 cents per pound) at which the rate begins to increase with aluminum price is adjusted to reflect the average aluminum price during the period the rate has been in effect. The minimum and maximum rates also will be adjusted based on any changes in the IP Standard rate level arising from each general rate case. Through a separate adjustment, the minimum rate (initially 15.0 mills) will be increased 1 mill per kilowatthour every other year.Offering a variable rate to the aluminum smelting DSIs is one of three options, or actions, that BPA has been considering for the purpose of stabilizing DSI loads and thereby improving BPA’s revenue stability and facilitating resource operational planning. One or both of the other two options, a conservation/modernization (Con/Mod) program and a formalized rate link between the rates charged the DSIs and rates to BPA’s preference customers (IP— PF rate link), may also be implemented in addition to BPA’s proposed Variable rate. However, no decision on the other two options has been made at this time.BPA prepared the Direct Service Industry Options Environmental Impact Statement (EIS) (DOE/EIS-0123F) to analyze the impacts of each of the three options, no action, and the cumulative impacts of implementing more than one option. Three rate design alternatives pertaining to variable rate option were considered in the EIS: a variable rate emphasizing protection of BPA revenues (revenue protection); a proposed alternative which closely corresponds to BPA’s proposed Variable rate being submitted to FERC; and aluminum smelter loads (load maintenance).BPA based its decision to offer a variable rate to aluminum smelters, and the level and design of that rate, on legal requirements; ability to meet the need (i.e., to stabilize DSI loads in order to facilitate resource operational planning and to stabilize BPA revenues); BPA’s rate design objectives; and consideration of physical and socioeconomic impacts.The proposed Variable rate and the load maintenance alternative are environmentally preferred over no action and the revenue protection alternative. The socioeconomic benefits would outweigh any adverse physical environmental impacts which, in general, are insignificant. The proposed
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FOR FURTHER INFORMATION CONTACT*. Environmental Manager, Bonneville Power Administration, P.O. Box 3621-SJ, Portland, Oregon 97208, telephone (503) 230-5136.
SUPPLEMENTARY INFORMATION: BackgroundThe U,S, Department of Energy, Bonneville Power Administration, has been considering three options which would help to- stabilize the electrical load of BPA’s DSI customers in order to enhance BPA’s revenue stability. The three options include: (1) A  variable rate to the aluminum smelter DSIs based on market prices for aluminum; (2) a conservation/modernization (Con/Mod) program directed toward the aluminum smelter DSIs; and (3) a rate “link” between rates charged the DSIs and rates charged BPA’s preference customers (the IP-PF rate link). The three types of options, or actions, are not alternatives to each other since each could be implemented independently.BPA prepared an EIS to analyze the potential environmental impacts of no action and alternatives for each of the three options. The EIS also evaluated the cumulative effects of implementing more than one option. The major effects examined included aluminum smelter operations, resource operations and development, and socioeconomic impacts. BPA examined the effects of three variable rate design alternatives in the EIS: a revenue protection alternative, BPA’s initial proposal, and a DSI load maintenance alternative. BPA also examined a number of rate design features,The Draft EIS was circulated to the public for review in January 1986, and comments were accepted through February 21,1986. The Final EIS, which was based on the Draft EIS and the comments* received on the Draft EIS, was distributed on May 8,1986. Copies- of the Draft and Final EISs are available upon request from the BPA Environmental Manager (address above).The Record of Decision pertains only to the Variable rate for aluminum smelters, and does not resolve issues relating to the Con/Mod program or the

IP-PF rate link, which still are under consideration by BPA. However, in arriving at its decision on the Variable rate, BPA considered potential impacts identified in the EIS of implementing a variable rate, as well as potential cumulative impacts associated with implementing a variable rate with Con/ Mod, and/or the IP-PF rate link.DecisionBPA has decided to submit to the Federal Energy Regulatory Commission (FERC) a proposal to offer a variable electricity rate to BPA’s primary aluminum smelting DSI customers. The Variable rate is being proposed for the period August 1,1986, through June 30, 1996, for those companies electing it. BPA’s proposal includes an option for BPA to terminate the rate effective June 30,1991, if the Administrator determines that the rate is no longer effective due to significant changes in the conditions and expectations under which the rate was initially offered.The rate level would fluctuate with the price of aluminum. It would be below the industrial Firm Power (IP) Standard rate when aluminum prices are below a certain price and above the IP Standard rate when aluminum prices are above another price level defined by the Variable rate. The proposed Variable rate consists of several elements: the plateau rate, upper and lower pivot points, upper and lower slopes, and maximum and minimum rates. The plateau rate is equal to the IP Standard rate, currently 22.8 mills per kilowatthour. For the first year, the plateau rate would be in effect when the market price for aluminum is no lower than 61 cents per pound (the lower pivot point) and no higher than 72 cents per pound (the upper pivot point). When aluminum prices drop-below 61 cents per pound, the rate to the aluminum DSIs would drop 1 mill for each 1 cent per pound decrease in the market price of aluminum. This defines the lower slope component of the proposed Variable rate. A  lower rate limit, or minimum rate, is set initially at 15.0 mills per kilowatthour and increases 1 mill per kilowatthour every 2 years. The average minimum rate over the 10-year period will be 17.0 mills per kilowatthour. The rate to the aluminum DSIs will increase above the plateau rate when aluminum prices exceed 72 cents per pound. The upper slope component of the Variable rate, which defines the rate of increase, is set so that each 1 cent per pound increase in the market price of aluminum increases the rate 0.75 mills per kilowatthour, up to an upper rate limit,.

or maximum rate, of 28.6 milks per kilowatthour.The proposed Variable rate would be subject to several adjustments. The level of the plateau rate, which is equal to an average rate defined by sections 7(c)(2) and 7(c)(3) of the Pacific: Northwest Electric Po wer Planning and Conservation Act (Pacific Northwest Power Act), will be determined in each general rate proceeding. The upper and lower rate limits also will adjust with the plateau. The aluminum prices which define the upper and lower pivot points would be adjusted annually on July 1 for changes in the primary costs of aluminum production. Specifically, the lower pivot point would be escalated based on changes in labor, power, alumina, and other costs. This adjustment will be made beginning in the second year, and will be applied to 59 cents per pound rather than to the first-year lower pivot point of 61 cents per pound. The upper pivot point would be escalated through the fifth year based on changes in power and other costs. Beginning in the sixth year, the upper pivot point would be adjusted annually to reflect the cumulative average of aluminum prices during the previous years that the rate has been in effect.The proposed Variable rate that BPA has decided to submit to FERC corresponds to the proposal (based on BPA’s initial proposal) presented in the Final EIS, with some differences. Specifically, the upper rate limit in the proposal analyzed in the EIS was 29.1 mills per kilowatthour; the upper slope component of the rate was set so that each 1 cent per pound increase in the market price of aluminum increased the rate 0.5 mills per kilowatthour; and the lower rate limit was seasonally differentiated (13.8 mills per kilowatthour for March through July, and 18.8 mills per kilowatthour for August through February) with an annual average rate of 16.8 mills per kilowatthour. The proposal analyzed in the EIS did not include an option for BPA to terminate the rate after 5 years. The upper and lower pivot points were assumed to be adjusted annually based on general inflation rather than production costs, and the aluminum price adjustments after the fifth year of the rate were assumed to be adjusted annually to reflect aluminum prices during the previous 5 years, rather than for all years that the rate was in effect. Also, for the proposal analyzed in the EIS, the inflation adjustment» to the lower pivot point after the first year were assumed to be applied to the first- year lower pivot point of 61 cents per



Federal Register / Vol. 51, No. 126 / Tuesday, July 1, 1986 / Notices 23813pound, rather than to 59 cents per pound. The types of environmental effects of the Variable rate being submitted to FERC would be the same as those described for the proposal in the Final EIS and the differences in the significance of these impacts would be negligible.AlternativesA  no-action alternative, three specific variable rate designs, and a number of additional rate design features were evaluated. BPA based its conclusions regarding environmental impacts of its

proposed Variable rate being submitted to FERC on the analysis of its initial proposal and various rate design features in the EIS.A . No-action alternative. The noaction alternative assumed continuation of the current rate provisions for DSI power sales. That is, it assumed continuation of rate design features in the current IP-85 rate schedule. The level of the rate was presumed to change over time, however, as dictated by BPA costs and revenues computed by the Decision Analysis Model. Among the features of the current IP-85 rate

schedule encompassed in the definition of the no-action alternative is the provision for offering an Incentive rate when BPA revenues would be increased by such an offer.B. Variable rate alternatives. The three alternative variable rate designs analyzed for the EIS were: (1) The revenue protection alternative; (2) the proposal (based on BPA’s initial proposal); and (3) the load maintenance alternative. The parameters of the alternatives analyzed in the EIS are illustrated graphically in Figure 1.
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Federal Register / Vol. 51, No. 126 / Tuesday, July 1, 1986 / Notices 23815Under each of the variable rate design alternatives, the rate charged the aluminum smelters would be sensitive to the market price of aluminum. Each alternative rate design included a plateau rate (the IP Standard rate), an upper and lower pivot point, an upper and a lower slope, and upper and lower rate limits. The duration of the variable rate for all cases was 10 years.The revenue protection alternative represents a very cautious approach to a variable rate. Under the revenue protection alternative, the rate level charged aluminum DSIs would be least responsive to low aluminum prices as compared to the EIS proposal and the load maintenance alternative, and responds earlier to higher aluminum prices. Aluminum prices would have to drop to a lower level under the revenue protection alternative, relative to the other variable rate alternatives, before the aluminum DSIs would be charged less than the IP Standard rate, but aluminum prices would not need to be as high under the revenue protection alternative, as under the other alternatives, before a rate above the IP Standard rate is triggered. Under revenue protection, the electricity rate decreases more gradually than under the EIS proposal or the load maintenance alternative in response to lower aluminum prices, but increases more rapidly in response to higher aluminum prices. The upper and lower rate limits are also highest in the revenue protection alternative. The revenue protection alternative includes an annual adjustment for general inflation and, beginning in the sixth year of the rate, an annual adjustment based on an average of aluminum prices in the preceding 5-year period.Under the proposal analyzed in the EIS (EIS proposal), aluminum prices need not drop as low as with the revenue portection alternative before the aluminum DSIs are charged a rate below the IP Standard rate. Also, aluminum prices must rise to a higher level under the EIS proposal than under the revenue protection alternative before electricity rates above the IP Standard rate are triggered. The electricity rates under the EIS proposal decrease more rapidly in response to low aluminum prices and increase less rapidly in response to high aluminum prices than under the revenue protection alternative. Upper and lower rate limits under the EIS proposal are lower than under the revenue portection alternative. The EIS proposal includes the same adjustments as those included in the revenue protection alternative.

The load maintenance alternative emphasizes retention of aluminum DSI loads. Under this alternative, aluminum prices would not have to drop as low as under either of the other alternatives before the rate charged aluminum DSIs drops below the IP Standard rate. Also, the aluminum price at which electricity rates above the IP Standard rate would be charged would be highest under this alternative. The upper and lower rate limits are lowest under this alternative. The load maintenance alternative includes an annual inflation adjustment, but does not include any adjustment for average historical aluminum price.C. Variable Rate Design Features. The intent of the 5-year average aluminum price adjustment included in the EIS proposal and revenue protection alternative was to protect BPA revenues in the event aluminum prices did not recover and remained low. This adjustment is similar to the adjustment included in the proposed Variable rate (BPA’s decision being submitted for FERC approval) which provides for adjusting the upper pivot point after the fifth year based on historical aluminum prices over the entire period that the rates has been in effect. The EIS also considered alternatives to the 5-year average aluminum price adjustment in conjunction with the numerical parameters of the EIS proposal and the inflation adjustment. These alternatives were: deleting the 5-year adjustment from the proposal; adjusting the pivot points to account for changes in the aluminum smelters’ protection costs beyond inflation; including a revenue accounting mechanism; including a “take-or-pay” provision; and reducing the term of the rate.Decision factorsBPA based its decision on legal requirements, ability to meet the need, rate design objectives, and a consideration of environmental impacts.A . Legal requirements. Section 7(a) of the Pacific Northwest Power Act requires BPA to set rates “in accordance with sound business principles” to produce revenues that recover the Administrator’s costs and allow BPA to meet its obligations to the U.S. Treasury. Section 7(a) directs that these rates be set in accordance with section 9 and 10 of the Federal Columbia River Transmission System Act of 1974 (Transmission Act), 16 U .S.C. section 638; section 5 of the Flod Control Act of 1944; and the other provisions of the Pacific Northwest Power A c t  Section 9 of the Transmission Act requires that rates be established “with a view to encouraging the widest possible diversified use of electric power at the

lowest possible rates to consumers consistent with sound business principles,” while having regard to recovery of costs and repayment to theU.S. Treasury. Substantially the same requirements are set forth in section 5 of the Flood Control Act.Section 7(c)(1)(B) of the Pacific Northwest Power Act directs that rates to the DSIs be established after July 1, 1985, at a level the Administrator determines to be equitable in relation to the retail rates charged by public bodies to their industrial customers. The process for making that determination is outlined in section 7(c)(2). The determination is to be based on the rate BPA charges its preference customers plus an industrial margin, taking into account numerous cost and load characteristic factors. Section 7(c)(2) also states that the rates shall not be less than rates “in effect for the contract year ending June 30,1985” (the “floor rate”). The rates “in effect for the contract year ending June 30,1985” were set to recover a revenue level determined by the cost recovery requirements of section 7(c)(1)(A). Finally, section 7(e) states that “nothing” in the Pacific Northwest Power Act prohibits the Administrator from establishing any particular rate form.BPA’s focus has been to first apply the 7(c)(2) Standard rate to projected aluminum smelter loads to arrive at a projection of revenues that could be achieved under the 7(c)(2) Standard rate. Once that revenue level is established, it becomes a primary measure of a legally acceptable variable rate. As a matter of rate design and customer equity, however, BPA’s rate design is further focused. To the extent power is freed up due to declining smelter loads under the 7(c)(2) Standard rate, BPA calculates the revenues it could obtain from secondary markets for the power freed up. BPA also calculates what additional revenues it would receive under any future Incentive rate offerings. These opportunity revenues and smelter revenues under the 7(c)(2) Standard rate and Incentive rate(s) are then totalled. The total becomes the minimum revenue threshold for an acceptable variable rate.Under BPA’s proposed Variable rate, the total BPA revenue projected to be recovered exceeds the revenues that would be received under no action. Greater protection thereby is provided BPA and its customers than could be achieved under no action. BPA’s ability to repay the U.S. Treasury also in enhanced under BPA’s proposed Variable rate, as compared to revenue



23816 Federal Register / Vol. 51, No. 126 / Tuesday, July 1, 1986 / Noticesprotection or loan maintenance. Therefore, BPA’s proposed Variable rate is superior to no action and the other alternatives in meeting BPA’s legal requirements.B. A b ility  to meet the need. BPA evaluated the ability of the no action alternative and each of the variable rate alternatives under consideration to meet the underlying need; that is, to stabilize the DSI loan in order to facilitate resource operational planning and to stabilize BPA’s revenues (Final EIS, DOE/EIS-0123F, p. 1).The no-action alternative, which represents the status quo, does not meet the need for stabilizing the DSI load. Under no action, BPA presumably would offer DSI Incentive rates on a short-term basis (DOE/EIS-0123F, p. 12). However, these periodic Incentive rate offerings have been only partially successful in stabilizing DSI loads in recent years, and they do not provide long-term assurance of rates senstive to market prices for aluminum that the aluminum companies would need to influence their long-term business decisions (DOE/EIS- 0123F, p. 2).Under the load maintenance alternative and the proposed Variable rate, there is a greater likelihood that the smelters at The Dalles, Oregon, and Columbia Falls, Montana, will operate. Also, operating levels at other smelters are likely to be highest under these alternatives (DOE/EIS-0123F, pp. 90, 97- 102) Therefore, these alternatives present a greater potential for BPA revenue stability.The revenue protection alternative does not appear to provide sufficient benefits to the aluminum companies to avert permanent aluminum smelting plant closures or to stabilize operations of remaining smelters (DOE/EIS-0123F, p. 89). Therefore, the revenue protection alternative does not meet the need for increased BPA revenue stability and increased certainty for future resource planning.C. Rate design objectives. In addition to meeting legal requirements, BPA’s rates generally are designed to: (1) Meet BPA’s revenue requirement while distributing the burden in an equitable manner among recipients of the service; (2) encourage conservation and minimize environmental impacts; and (3) encourage efficient use of resources by reflecting costs incurred and benefits received. Additionally, consideration is given to rate continuity, ease of administration, revenue stability, customer acceptability, and ease of understanding.The proposed Variable rate and the load maintenance alternative provide greater revenue stability than the no

action and revenue protection alternatives. With respect to the other rate design objectives, there is no significant difference among alternatives.D. Environmental impacts. There are three principal environmental concerns relating to the implementation of a variable rate for aluminum smelters. First, a particular variable rate could influence the potential for further smelter closures, and the possible reopening of the smelter at The Dalles, Oregon. A  variable rate also could affect operating levels of those smelters which would remain open even without a variable rate. These business decisions are directly related to environmental impacts, since smelter operating levels directly affect the amounts of air and water pollutants discharged, and amounts of solid waste requiring disposal. At the same time, low aluminum smelter operating levels could result in unemployment with its attendant, adverse socioeconomic effects in aluminum smelter communities. Closure of those smelters in smaller communities could have severe localized adverse socioeconomic effects. Secondly, a particular variable rate could effect BPA’s rates to its other customers and could result in secondary socioeconomic impacts. Thirdly, a particular variable rate could influence the amount of DSI load BPA would serve in the future. The changes in the level of aluminum DSI load could affect future needs for new generating or conservation resources and operation of the region’s hydroelectric dams and reservoirs. Changed operation of the dams and reservoirs potentially could affect anadromous fish, a resource important to the region. Changed generation needs could affect timing and amounts of impacts to land, water, and/or air quality.In the long term, preserving aluminum smelter electrical load means that new generating or conservation resources might be needed sooner. Impacts of any of the variable rate alternatives on operation of the region’s dams and reservoirs, and specifically on anadromous fish, could be either adverse or beneficial depending on circumstances such as time of year and river flow. Spilling water past turbines in the right quantities and at the right times of the year is important to the survival rates of downstream migrating fish. Too much spill, however, causes nitrogen supersaturation of the water, which is fatal to fish (DOE/EIS-0123F, pp. 76-77). However, the impacts of the variable rate alternatives cannot be divorced completely from the impacts of other actions BPA may take to market

the power made available if aluminum smelters close or reduce their production.The potential adverse environmental impacts associated with the no-action alternative are strictly socioeconomic. With no action it is likely that at least one aluminum smelter currently operating would close, and that the other smelters would be risk of closure. Also, it is unlikely that the smelter at The Dalles would reopen. A  number of smelters that would remain open would continue to be subject to large swings in production and employment with fluctuation in aluminum price. If additional smelters close, BPA revenues will be jeopardized and rate increases to its other customers in the near term are likely.From the aluminum smelters’ perspective, the revenue protection variable rate is the least desirable. The smelters’ power costs are liklely to be highest under this alternative. Therefore, the revenue protection alternative presents the highest probability of smelter closures if it were imposed on the smelters. If smelters operated under this rate, production levels on average would be lower than under the other alternatives, including no action (DOE/ EIS-0123F, p. 89). In actuality, smelters simply are not likely to elect this optional rate, and impacts would be the same as for no action. Conversely, the load maintenence alternative has the most favorable prospects for the smelters. The smelters would have the highest production levels, on average, and the fewest closures would result under this alternative (DOE/EIS-0123F, p. 90).The effects of the proposed Variable rate on aluminum DSI operation are intermediate to those of the revenue protection and load maintenance alternatives. The proposed Variable rate offers a better atmosphere than that provided under no action and revenue protection for aluminum companies to make long-term operational decisions based on electricity costs that are relatively responsive to market conditions (DOE/EIS-0123F, p. 13). The proposed Variable rate should reduce fluctuations in the production levels of the smelters, providing more stable employment.The smelter at The Dalles, Oregon, now closed, may be able to reopen in the future under this alternative, and the smelter at Columbia Falls, Montana, at risk of closing, may remain open under this alternative. If these two plants operate, the physical impacts on their respective locales would be greater under the proposed Variable rate than
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under the no-action alternative. Nevertheless, the physical impacts of these two plants would be within limits established by their environmental permits, and would not be excessively adverse. If The Dalles plant were to elect the proposed Vaiable rate and resume operation, this alternative could require greater levels of electrical energy generation and could require earlier development of new energy generating or conservation resources relative to the no-action alternative. However, there would be significant benefits to local employment and BPA revenues if these plants were to operate (DOE/EIS-0123F, pp. 97-102).For purposes of comparison, if the proposed Variable rate were assumed to have no effect on potential reopening of The Dalles plant or continued operation of the Columbia Falls plant, smelter operating levels under the proposal would be very close to operating levels under no action. In that case, the proposed Variable rate could result in similar levels of air, water, and solid waste pollution from the Northwest aluminum industry as the no-action alternative (DOE/EIS-0123F, p. 90).However, since the proposed Variable rate reduces aluminum smelters’ power cost uncertainty relative to no action, the proposed Variable rate could avert losing at least a portion of this load permanently (DOE/EIS-0123F, p. 13). Under the proposed Variable rate, the regional aluminum industry might, employ, on average, over 900 more people for the 10-year period ending Fiscal Year 1996 than under no action (DOE/EIS-01233F, p. 102). The proposed Variable rate would provide stability to aluminum smelter operations, dampening recent cyclical layoffs and rehirings and, therefore, provide a more stable employment market. Total regional employment in all sectors would not be significantly affected, and there would not be significantly electricity rate impacts to non-DSI consumers.The inclusion in BPA’s proposed Variable rate of an option for BPA to terminate the Variable rate after 5 years results in somewhat greater planning uncertainty for aluminum smelters than would exist without the provision. The possibility that the Variable rate may not be in effect through June 30,1996, could discourage capital investment decisions among aluminum companies and could affect decisions regarding permanent closure (DOE/EIS-Ü123F, pp. 21-22,96). However, the option for BPA to terminate the rate after 5 years adds protection to the region against significant adverse physical or

socioeconomic impacts that may arise from conditions not currently anticipated.The annual production cost adjustment to the lower pivot point under BPA’s proposed Variable rate is not expected to have a significant impact on smelter operations. This proposed adjustment is based on national indexes for major aluminum production costs: labor, alumina, power, and other costs. The proposed production cost adjustment will more closely track aluminum smelters’ operating costs than would a general inflation index, and will tend to avoid any penalty or windfall to the smelters that could arise from significant differences between escalation in production costs and general inflation. Alternatively, if the production cost adjustment were based on an index of regional smelters’ actual operating costs, it could serve as a disincentive for smelters to make capital investments or take other measures to decrease operating costs. This is because some of the benefits of increased efficiency could be lost through the production cost adjustment based on regional smelters’ costs. The use of national cost indexes proposed by BPA greatly reduces the potential for this undesirable effect of smelter improvements, and largely preserves smelters’ incentives for reducing operating costs.The proposed Variábale rate is not expected to significantly affect hydrosystem operations, and impacts to anadromous fish are not anticipated.The need for acquiring new generating resources may occur somewhat sooner if the proposed Variable rate results in operation of aluminum plants which might otherwise be closed under no action.The load maintenance alternative would offer socioeconomic benefits similar to the proposed Variable rate from increased aluminum smelter employment, but would present a greater likelihood of BPA collecting less revenue than under the IP Standard rate. The revenue protection alternative would not offer similar socioeconomic benefits since aluminum smelters would find this rate less beneficial relative to the proposed Variable rate, and would be less apt to accept it (DOE/EIS-0123F, pp. 18-19, 89, 91-94, 97-98,100-101).None of the variable rate alternatives were found by the EIS to have other than insignificant effects on BPA’s rates to its other customers (DOE/EIS-0123F, pp. 91-94, 96-98,100-102).A  conservation/modemization incentive in combination with any of the

variable rate alternatives probably would result in a higher average level of aluminum production by the region’s smelters than would a variable rate alone. The higher the level of Con/Mod incentive, the greater the potential effect on smelter operating levels (DOE/EIS- 0123F, pp. 116-118). The actual physical modification to smelters associated with implementation of a Con/Mod program would not be expected to increase the smelters’ production of various air and water pollutants per ton of aluminum production. A  number of the modernization measures expected to be undertaken would tend to reduce emissions. Also, the smelters are subject to environmental regulation (DOE/EIS- 0123F, pp. 102-105). Addition of a Con/ Mod incentive to a variable rate is not expected to improve substantially the likelihood of reopening the smelter at The Dallas, nor to affect substantially a decision to close the smelter at Columbia Falls, Montana, since both plants already have undergone major investments to make them more energy efficient.The amounts of fluoride, sulfur dioxide, and particulate air pollutants, water pollutants, and solid waste produced by Northwest aluminum smelters may be somewhat higher under combinations of the proposed Variable rate and a Con/Mod program than with the proposed Variable rate alone, since average aluminum production would tend to increase. These impacts are well regulated and the responsible regulatory agencies would not permit those effluents to be produced at levels which would cause significant harm to the environment.Changes in operation of thermal and hydroelectric resources resulting from a variable rate are expected to be minor because of compensating actions BPA would take to market to others any power made available as a result of DSI load reductions. Effects on thermal or hydroelectric generating resource operation from the Variable rate in combination with Con/Mod or the IP-PF rate link also are not significant (DOE/ EIS-0123F, p. 132).The impact on future need for acquiring new generating or conservation resources of having available a Con/Mod program in addition to the proposed Variable rate is unclear. Compared to having the proposed Variable rate alone, smelter loads on average likely would increase with the Con/Mod program since the smelters would tend to operate more.On the other hand, the smelters would be more efficient, and assuming their production capacity stayed constant,



23818 Federal Register / Vol. 51, No. 126 / Tuesday, July 1, 1986 / Noticestheir loads at maximum production would decrease. The effect of having a Con/Mod program in addition to the proposed Variable rate on the need for future resources is dependent on whether smelters increase their production capacity with the Con/Mod program; which smelters choose to modernize; future aluminum prices, w hich greatly influence smelter operating levels; and the contractual terms chosen to secure the conservations savings. No definitive statement of impacts may be made without speculation (DOE/EIS-0123F, p. 109).Cumulative impacts on Northwest aluminum industry employment of the combination of a Con/Mod program with the proposed Variable rate are dependent on the level of Con/Mod incentive provided. With a moderate (3 to 5 mills per kilowatthour) incentive, the impacts are little different than with the proposed Variable rate alone. With a high (10 mills per kilowatthour) incentive, substantial gains in Northwest aluminum industry employment are likely (DOE/EIS-0123F, p. 118). Cumulative impacts on BPA rates to other customer classes and total regional employment, as with the proposed Variable rate alone, are small (DOE/EIS-0123F, pp. 119-121).The effect of implementing the IP-PF rate link would be to slightly augment any effects of a variable rate or combination of a variable rate with a Con/Mod incentive program (DOE/EIS- 0123F, pp. 122).In summary, the socioeconomic benefits of preserving, stabilizing, and possibly increasing aluminum smelter employment, and of preserving and stabilizing BPA revenues under the proposal, would outweigh any adverse effects of the proposed Variable rate on the physical environment, which generally are regulated to a level of nonsignificance. Furthermore, rate design features in BPA’s proposal provides more protection against any severe potential adverse impacts that could arise. The load maintenance alternative would result in similar socioeconomic benefits to the proposal and slightly greater physical impacts. The adverse socioeconomic impacts of the no action and revenue protection alternatives would outweigh any positive physical impacts.Conclusion Supported by the Decision FactorsThe proposed Variable rate is superior to the no action, revenue protection, and load maintenance alternatives when evaluated on the basis of all the decision factors. O f the alternatives

considered, only the proposed Variable rate simultaneously fulfills BPA’s legal requirementas and meets the need for enhancing BPA revenue stability and resource planning certainty. The proposed Variable rate is superior to no action and revenue protection in meeting BPA’s rate design objectives. Finally, any physical impacts resulting from the proposal will be only slightly greater than those resulting from no action, and these impacts will be outweighed by positive socioeconomic impacts associated with its implementation.Environmentally Preferred AlternativesSelection of an environmentally preferred rate design entails balancing negative physical impacts with positive scoioeconomic benefits. The proposed Variable rate and the load maintenance alternative are environmentally superior to the no action and revenue protection alternative when taking into account socioeconomic and physical environmental effects.The proposed Variable rate and the load maintenance alternative offer an improved atmosphere for aluminum companies to make long-term operational decisions based on electricity costs that are relatively responsive to aluminum market conditions (DOE/EIS-0123F, pp. 13, 90, 96-100) Under either of these alternatives, the currently closed smelter at the Dalles, Oregon, and the smelter at Columbia Falls, Montana, would have a higher probability of operating in the future than under no action or revenue protection. The proposed Variable rate and the load maintenance alternative also would reduce the probability of closures and fluctuations in production levels at the other smelters. Therefore, either of these alternatives would provide for higher, more stable employment in the region’s aluminum industry (DOE/EIS-0123F, pp. 49-52, 97-102).If the proposed Variable rate or load maintenance alternative would result in reopening of The Dalles plant and continued operation of the Columbia Falls plant, the physical impacts on their respective locales would be greater than under no action or revenue protection. However, the physical impacts of these two plants would not be excessively adverse. Avoiding permanent closure of those two plants probably would require earlier development of new generating or conservation resources than under no action or revenue protection. However, beause BPA expects to have a resource surplus for several years, the real effect that continued operation of the Columbia Falls and The Dalles plants

would have on BPA’s resource acquisition is somewhat uncertain. Finally, the load maintenance alternatives and the proposed Variable rate would not result in adverse physical impacts from hydro and thermal resource operation that would exceed those under no action or revenue protection. This is because of actions BPA would take to market power freed up by smelter closures.In summary, the socioeconomic benefits of preserving, stabilizing and possibly increasing aluminum smelter loads under the proposed Variable rate or the load maintenance alternative outweigh any potential adverse effects these alternatives would have on the physical environment. The load maintenance alternative and the proposed Variable rate are environmentally preferred over no action and revenue protection.Issues Raised during ProceedingsBPA received several comments from government agencies, organizations, and interested members of the public on the Draft EIS. Issues raised by these public comments were considered in preparation of the Final EIS. BPA’s responses to all comments are provided in Chapter V  of the Final EIS (DOE/EIS- 0123F, pp. 135-213).No party to the rate proceedings offered testimony relating to BPA’s environmental analysis for the proposed Variable rate. The Washington Utilities and Transportation Commission (WUTC) cited the Draft EIS in addressing the desirability of a variable rate for the aluminum DSIs (Opening Brief, W UTC, B-WU-01, p. 23).However, the issues raised by W UTC relate to conclusions on the Variable rate itself and are dealt with in the proposal pepared for submittal to FERC.Certain issues were raised by the Public Power Council (PPC) in its Opening Brief. These issues are addressed below.A . Issue No. 1. Should BPA have analyzed the impacts of completely eliminating the IP-85 Incentive rate?1. Summary o f positions. For the Draft EIS, BPA assumed that the IP Incentive rate would continue to be offered on a short-term basis in the no-action alternative when aluminum prices are low, in order to protect BPA revenues. This assumption is consistent with the concept of no action, or status quo (Fox, BPA, E-BPA-06A, p. 10). BPA also assumed for the Final EIS that the Incentive rate would be implemented in the no-action case during periods of low aluminum prices (DOE/EIS-0123F, p.12). BPA did not analyze a no-action
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alternative that assumed no Incentive rate (i.e., in which the IP Standard rate would always be in effect).PPC asserts that the alternative of completely eliminating the Incentive rate should be included in the Final EIS, and that the impacts of this alternative should be fully analyzed (Opening Brief, PPC, B-PP-01, pp. 18-19).2. Evaluation and decision. The alternative of eliminating the Incentive rate is one which is inconsistent with the concept of no action, rather than a mere variation of the no-action alternative analyzed for the Draft EIS and the Final EIS. The IP Incentive rate is a feature of the IP-85 rate schedule currently in effect and is an integral component of the status quo, or noaction, alternative. Furthermore, BPA has implemented the Incentive rate in the recent past during periods when its implementation was determined to increase BPA’s total revenues. The Variable rate option is being considered as a potential alternative to and improvement on the current Incentive rate (Metcalf-Moorman, BPA, E-BPA-02, p. 33). If the Variable rate were not implemented, the Incentive rate would remain as a potential option for enhancing BPA revenues during certain periods. Elimination Of the Incentive rate from the IP-85 rate schedule altogether (without implementing a variable rate) would constitute an explicit action that is not under consideration by BPA in this proceeding. Therefore, BPA need not analyze elimination of the IP-85 Incentive rate, or the impacts associated with doing so.B. Issue No. 2. Did BPA adequately identify potential impacts of implementing only the Variable rate option?1. Summary o f positions. BPA believes that it adequately analyzed impacts of each separate option, including the Variable rate, as well as potential cumulative impacts of implementing more than one option (Fox, BPA, E - BPA-06A, pp. 10-19, 57-67).PPC asserts that the Draft EIS examines the Variable rate only in conjunction with the Con/Mod program, and that the Final EIS should provide detailed analysis of each option separately (Opening Brief, PPC, B-PP-01, pp. 18-19).2. Evaluation and decision. BPA did, in fact, devote entire sections of the Draft EIS to impacts of the Variable rate by itself (i.e., without Con/Mod or the IP-PF rate link) (Fox, BPA, E-BPA-06a, pp. 10-18, 57-67). Public comments received on the Draft EIS were taken into account in preparing the Final EIS (DOE/EIS-0123F, pp. 135-213). These comments encompassed BPA’s analysis

of impacts of the Variable rate. The Final EIS also includes entire sections on the Variable rate based, in part, on comments received on the Draft EIS (DOE/EIS-0123F, pp. 12-22, 85-102). Therefore, BPA’s analysis of impacts of the Variable rate option in the EIS is adequate.
MitigationSignificant adverse socioeconomic impacts are not likely to result from BPA’s proposed Variable rate or cumulatively from the Variable rate with Con/Mod and/or the IP-PF rate link. Also, it is extremely unlikely that the proposed Variable rate would result in new aluminum plant production capacity in the region.Physical impacts could result if aluminum plant operating levels increased. However, all of the aluminum plants are required to comply with Federal and State laws and regulations for protection of the environment. Air pollution control equipment already has been installed in the plants to comply with regulatory requirements. Existing groundwater pollution problems from past practices at some smelters are being addressed by State and Federal environmental agencies. Facilities for storage of spent potliners have been improved at some of the plants, reducing chances for further contamination from cyanide-containing leachate. Therefore, specific mitigation measures for the Variable rate are not needed and none are proposed.BPA conducts fish and wildlife and conservation programs independent of any decision on a variable rate which would have the effect of mitigating any potential impacts of the variable rate related to electric power supply, as well as impacts of BPA’s power marketing activities generally.BPA’s existing and ongoing conservation programs, begun in 1981, are targeted toward all consumer sectors in the region and will help to mitigate any need for additional generating resources.Any changes in hydroelectric resource generation that might occur as a result of changes in aluminum smelter loads will be limited by factors constraining river operations. These factors include flood control, navigation, recreation, and mitigation for fish. Under the terms of the Pacific Northwest Power Act, BPA is required to protect, mitigate, and enhance fish and wildlife to the extent affected by development and operation of hydroelectric projects on the Columbia River or its tributaries. BPA, the U.S. Army Corps of Engineers, and the Northwest Power Planning Council will continue to develop and implement

effective spill, bypass, and transportation programs to facilitate passage of downstream migrating smolts.Implementation of specific conservation and fish and wildlife plans, programs, and projects will be undertaken independent of BPA’s decision on the Variable rate for aluminum DSIs and will undergo separate decisionmaking processes. Therefore, no monitoring or enforcement programs are specifically applicable for mitigation of any adverse impacts of the proposed Variable rate and none are adopted.Issued in Portland, Oregon, on June 13,1986.Peter T. Johnson,
Administrator.[FR Doc. 86-14861 Filed 6-30-86; 8:45 am] 
B I L L I N G  C O D E  6 4 5 0 - 0 1 - M

Near Term Intertie Access Policy; 
Extension

AGENCY: Bonneville Power Administration (BPA), DOE.
ACTION: Notice of extension of policy.
SUMMARY: BPA is extending its Near Term Intertie Access Policy (IAP) which is currently scheduled to expire September 30,1986. The policy will be extended through June 30,1987, or upon implementation of the Long Term IAP, whichever is first.Extension of the Near Term IAP will provide certainty through the 1986-87 operating year (ending June 30,1987) for contracts receiving Assured Delivery under the terms of the Near Term IAP. Upon implementation of the Long Term IAP, export sales contracts which have terms extending beyond the implementation date of the Long Term LAP and which have Assured Delivery will continue to receive Assured Delivery through June 30,1987. This applies both to contracts currently receiving Assured Delivery, as well as to any new contracts for which BPA may grant Assured Delivery under the terms of the Near Term IAP.Three contracts currently receiving Assured Delivery under the Near Term IAP will be affected: Montana Power Company’s sale of 45 megawatts to the California cities of Burbank, Glendale, and Pasadena will receive Assured Delivery through January 31,1987, the expiration date of the export sales contract; Longview Fibre Company’s sale of 45 megawatts to the Western Area Power Administration (Western) will receive Assured Delivery through June 30,1987; and Tacoma City Light’s
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Responsible O fficial: James L. Jones, Deputy Power Manager, is the official responsible for development of the Intertie Access Policy.

FOR FURTHER INFORMATION CONTACT: Mr. Mark S. Danley, Public Involvement Office, Bonneville Power Administration, P.O. Box 12999, Portland, Oregon 97212, 503-230-3478. Oregon callers may use 800-452-8429; callers in California, Idaho, Montana, Nevada, Utah, Washington, and Wyoming may use 800-547-6048. Information may also be obtained from:Mr. George Gwinnutt, Lower Columbia Area Manager, Suite 288,1500 Plaza Building, 1500 NE. Irving Street, Portland, Oregon 97232, 503-230-4551.Mr. Ladd Sutton, Eugene District Manager, Room 206, 211 East Seventh Avenue, Eugene, Oregon 97401, 503-687-6952.Mr. Wayne R. Lee, Upper Columbia Area Manager, Room 561, West 920 Riverside Avenue, Spokane, Washington 99201, 509- 456-2518.Mr. George E. Eskridge, Montana District Manager, 800 Kensington, Missoula, Montana 59801, 406-329-3060.Mr. Ronald K. Rodewald, Wenatchee District Manager, P.O. Box 741, Wenatchee, Washington 98801, 509-662-4377, extension 379.Mr. Terence B. Esvelt, Puget Sound Area Manager, 415 First Avenue North, Room 250, Seattle, Washington 98109, 206-442- 4130.Mr. Thomas V. Wagenhoffer, Snake River Area Manager, West 101 Poplar, Walla Walla, Washington 99362, 509-522-6226. Mr. Robert N. Laffel, Idaho Falls District Manager, 531 Lomax Street, Idaho Falls, Idaho 83401, 208-523-2706.Mr. Frederic D. Rettenmund, Boise District Manager, 550 West Fort Street, Room 376, Boise, Idaho 83724, 208-334-9137.Issued in Portland, Oregon, on June 23, 1986.Robert E. Ratcliffe,
Acting Administrator.[FR Doc. 86-14851 Filed 6-30-86; 8:45 am] 
BILLING CODE 6450-01-M

Federal Energy Regulatory 
Commission

[Project No. 7791-001 et ah]

Hydroelectric Development, Inc., et al. 
Availability of Envoronmental 
Assessment and Finding of No 
Significant impactJune 26,1986.In accordance with the National Environmental Policy Act of 1969, the Office of Hydropower Licensing, Federal Energy Regulatory Commission

(Commission), has reviewed the applications for major and minor licenses (or exemptions) listed below

Environmental assessments (EA’s) were prepared for the above proposed projects. Based on independent analyses of the above actions as set forth in the EA ’s, the Commission’s staff concludes that these projects would not have significant effects on the quality of the human environment. Therefore, environmental impact statements for these projects will not be prepared. Copies of the EA’s are availabale for review in the Commission’s Division of Public Information, Room 1000, 825 North Capital Street NE., Washington, DC 20426.Kenneth F. Plumb,
Secretary.[FR Doc. 86-14854 Filed 6-30-86; 8:45 am] 
BILLING CODE 6717-01-M

[Project No: 9925-000, etc.]

Hydroelectric Applications; Sinclair 
Buckstaff, Jr., et al.Take notice that the following hydroelectric applications have been filed with the Federal Energy Regulatory Commission and are available for public inspection:1 a. Type of Application: Preliminary Permit.b. Project No. 9925-000.c. Date Filed: March 3,1986.d. Applicant: Sinclair Buckstaff, Jr.e. Name of Project: Beaver Creek Reservoir Dam.f. Location: Beaver Creek, near Baxterville, in Rio Grande County, Colorado.g. Filed Pursuant to: Federal Power Act, 16 U.S.C. 791(a)—825(r).h. Contact Person: Mr. Sinclair Buckstaff, Jr., 1150-A Coddingtown

and has assessed the environmental impacts of the proposed developments.

Center, Suite 191, Santa Rosa, C A  95401, (707) 576-5156.i. Comment Date: August 22,1986.j. Description of Project: The proposed project would utilize the existing U.S. Forest Service’s 100-foot-high, 470-foot- long, earthfilled Beaver Creek Reservoir Dam which impounds a 850 acre reservoir with a storage capacity of38,000 acre-feet at a normal maximum water surface elevation of 8,763 feet msl, and would consist of: (1) An existing 7- foot-diameter, 150-foot-long metal culvert penstock; (2) a powerhouse containing 3 Kaplan turbine-generator units with a total rated capacity of 195 kW and producing an estimated average annual generation of 670,000 kWh (3) an existing 100-foot-wide open canyon tailrace; (4) a 2-mile-long, 7.2-kV transmission line to interconnect the project to an existing San Luis Valley Rural Electric Cooperative line. Applicant intends to sell project power to the Colorado-Ute Electric Association, Inc. The project would be partially located on Rio Grande National Forest lands in Sections 27, 28, 33, and 34, Township 39 North, Range 3 East, and in a portion of Township 38 North, Range 3 East, New Mexico Principal Meridian, Rio Grande, Colorado.A  preliminary permit, if issued, does not authorize construction. Applicant seeks issuance of a preliminary permit to investigate project design alternatives, financial feasibility, environmental effects of project construction and operation, and project power potential. Depending upon the outcome of the studies, the Applicant would decide whether to proceed with an application for development.
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Applicant estimates that the cost of the studies under permit would be $2,000.k. This notice also consists of the following standard paragraphs: A5, A 7, A9, B, C, and D2.2 a. Type of Application: Preliminary Permit.b. Project No: 9926-000.c. Date Filed: March 3,1986.d. Applicant: Sinclair Buckstaff, Jr.e. Name of Project: Upper Dome Reservoir Dam.f. Location: On Archuleta Creek, near Parlin, in Saguache County, Colorado.g. Filed Pursuant to: Federal Power Act, 16 U .S.C. 791(a)—825(r).h. Contact Person: Mr. Sinclair Buckstaff, Jr., 1150-A Coddingtown Center, Suite 191, Santa Rosa, C A  95401, (707) 576-5156.i. Comment Date: August 25,1986.j. Description of Project: The proposed project would consist of: (1) The existing Colorado Division of Wildlife’s 25-foot- high, 490-foot-long earthfilled Lower Dome Reservoir Dam which impounds a 23 acre reservoir with a storage capacity of 276 acre-feet at a normal maximum water surface elevation of 9,120 feet msl; (2) a 6-foot-diameter, 130-foot-long penstock; (3) a powerhouse containing 3 Kaplan turbine-generator units with a total rated capacity of 120 kW and producing an estimated average annual generation of 0.393 GWh; (4) a tailrace discharging to a 20 feet by 20 feet by 5 feet deep stilling pond, thence to Archuleta Creek; (5) a 2-mile-long, 14.4- kV transmission line to interconnect the project to an existing Gunnison City Electric Company line at the intersection of Cochetopa Pass Road and the Old Agency Ranger Station turn-off. Applicant intends to sell project power to die Colorado-Ute Electric Association, Inc.A preliminary permit, if issued, does not authorize construction. Applicant seeks to ivestigate project design alternatives, financial feasibility, environmental effects of project construction and operation, and project power potential. Depending upon the outcome of the studies, the Applicant would decide whether to proceed with an application for development. Applicant estimates that the cost of the studies under permit would be $2,000.k. This notice also consists of the following standard paragraphs: A5, A 7, A9. B, C, and D2.3 a. Type of Application: Preliminary Permit.b. Project No.: 9929-000.c. Date Filed: March 3,1986.d. Applicant: Sinclair Buckstaff, Jr.e. Name of Project: Lower Dome Reservoir Dam.

f. Location: On Archuleta Creek, near Parlin, in Saquache County, Colorado.g. Filed Pursuant to: Federal Power Act, 16 U .S.C. 791(a)-825(r).h. Contact Person: Mr. Sinclair Buckstaff, Jr., 1150-A Coddingtown Center, Suite 191, Santa Rosa, C A  95401 (707) 576-5156.i. Comment Date: August 25,1986.j. Description of Project: The proposed project would consist of; (1) The existing Colorado Division of Wildlife’s 12-foot- high, 450-foot-long earthfilled Lower Dome Reservoir Dam which impounds an 18 acre reservoir with a storage capacity of 45 acre-feet at a normal maximum water surface elevation of 9,096 feet msl; (2) a 6-foot-diameter, 50- foot-long penstock; (3) a powerhouse containing 2 mini-tube turbine units with a total rated capacity of 20 kW and producing an estimated average annual generation of 0.115 GWh; (4) a tailrace discharging to a 10 feet by 15 feet by 4 feet deep stilling pond, thence to Archuleta Creek; (5) a 2-mile-long, 14.4- kV transmission line to interconnect the project to an existing Gunnison City Electric Company line at the intersection of Cochetopa Pass Road and the Old Agency Ranger Station turn-off. Applicant intends to sell project power to the Colorado-Ute Electric Association, Inc.A  preliminary permit, if issued, does not authorize construction. Applicant seeks to investigate project design alternatives, financial feasibility, environmental effects of project construction and operation, and project power potential. Depending upon the outcome of the studies, the Applicant would decide whether to proceed with an application for development. Applicant estimates that the cost of the studies under permit would be $2,000.k. This notice also consists of the following standard paragraphs: A5, A7, A9, B, C, and D2.4 a. Type of Application: Preliminary Permit.b. Project No.: 9933-000.c. Date Filed: March 3,1986.d. Applicant: Sinclair Buckstaff, Jr.e. Name of Project: Road Canyon Reservoir No. 1 Dam.f. Location: Road Canyon Creek, near Lake City, in Hinsdale County,Colorado.g. Filed Pursuant to: Federal Power Act, 16 U .S.C. 791(a)-825(r).h. Contact Person: Mr. Sinclair Buckstaff, Jr., 1150-A Coddingtown Center, Suite 191, Santa Rosa, C A  95401 (707) 576-5156.i. Comment Date: August 18,1986.j. Description of Project: The proposed project would utilize the existing U.S. Forest Service’s 26-foot-high, 650-foot-

long, earthfilled Road Canyon No. 1 Reservoir Dam which impounds a 120 acre reservoir with a storage capacity of 1,200 acre-feet at a normal maximum water surface elevation of 9,275 feet msl, and would consist of; (1) A  3-foot- diameter, 75-foot-long metal culvert penstock; (2) a powerhouse containing 2 mini-tube turbine-generator units with a total rated capacity of 30 kW and producing an estimated average annual generation of 100,000 kWh; (3) a tailrace discharging to a 15 feet by 20 feet by 5 feet deep stilling pond, thence to Road Canyon Creek; (4) a 300-foot-long 7.2-kV transmission line to interconnect the project to an existing San Luis Valley Rural Electric Cooperative line.Applicant intends to sell project power to the Colorado-Ute Electric Association, Inc. The project would be partially located on Rio Grande National Forest lands in Sections 27 and 34, Township 41 North, and Section 3, Township 44 North, Range 3 West, New Mexico Principal Meridian, Hinsdale, Colorado.A  preliminary permit, if issued, does not authorize construction. Applicant seeks issuance of a preliminary permit to investigate project design alternatives, financial feasibility, environmental effects of project construction and operation, and project power potential. Depending upon the outcome of the studies, the Applicant would decide whether to proceed with an application for development. Applicant estimates that the cost of the studies under permit would be $2,000.k. This notice also consists of the following standard paragraphs: A5, A7, A9, B, C, and D2.5 a. Type of Application: Preliminary Permit.b. Project No.: 9934-000.c. Dated Filed: March 3,1986.d. Applicant: Sinclair Buckstaff, Jr.e. Name of Project: Rito Hondo Reservoir Dam.f. Location: Rito Hondo Creek, near Lake City, in Hinsdale County,Colorado.g. Filed Pursuant to: Federal Tower Act, 16 U .S.C. 791(a)-825(r).h. Contact Person: Mr. Sinclair Buckstaff, Jr., 1150-A Coddingtown Center, Suite 191, Santa Rosa, C A  95401 (707) 576-5156.i. Comment Date: August 18,1986.j. Description of Project: The proposed project would utilize the existing U.S. Forest Service’s 28-foot-high, 280-foot- long, earthfilled Rito Hondo Reservoir Dam which impounds a 40 acre reservoir with a storage capacity of 480 acre-feet at a normal maximum water surface elevation of 10,300 feet msl, and would



23822 Federal Register / Vol. 51, No. 126 / Tuesday, July 1, 1986 / Noticesconsist of: (1) An existing 3-foot- diameter, 125-foot-long penstock; (2) a powerhouse containing 2 mini-tube turbine generator units with a total rated capacity of 20 kW and producing an estimated average annual generation of68,000 MWh; (3) a tailrace discharging to a 15 feet by 20 feet by 5 feet deep stilling pond, thence to Rito Hondo Creek; (4) a 1-mile-long, 7.2-kV transmission line to interconnect the project to an existing San Luis Valley Rural Electric Cooperative line in North Clear Creek Park. Applicant intends to sell project power to the Colorado-Ute Electric Association, Inc. The project would be partially located on Rio Grande National Forest lands in Sections 15 and 22, Township 42 North, Range 3 West, New Mexico Principal Meridian, Hinsdale, Colorado.A  preliminary permit, if issued, does not authorize construction. Applicant seeks issuance of a preliminary permit to investigate project design alternatives, financial feasibility, environmental effects of project construction and operation, and project power potential. Depending upon the outcome of the studies, the Applicant would decide whether to proceed with an application for development. Applicant estimates that the cost of the studies under permit would be $2,000.k. This notice also consists of the following standard paragraphs: A5, A7, Ad, B, C, and D2.6 a. Type of Application: Preliminary Permit.b. Project No.: 9938-000.c. Dated Filed: March 3,1986.d. Applicant Sinclair Buckstaff, ]r.e. Name of Project: McDonough Reservoir No. 2 Dam.f. Location: Unnamed tributary to Los Pinos Creek, near Parlin, in Saguache County, Colorado.g. Filed Pursuant to: Federal Power Act, 16 U .S.C. 791(a)-825(r).h. Contact Person: Mr. Sinclair Buckstaff, Jr., 1150-A Coddingtown Center, Suite 191, Santa Rosa, C A  95401 (707) 576-5156.i. Comment Date: August 25,1986.j. Description of Project: The proposed project would consist of: (1) The existing Field Land and Cattle Company’s 15- foot-high, 2,500-foot-long, earthfilled McDonough Reservoir No. 2 Dam which impounds an 80 acre reservoir with a storage capacity of 600 acre-feet at a normal maximum water surface elevation of 9,153 feet msl; (2) an existing penstock; (3) a powerhouse containing a single mini-tube turbine unit with a rated capacity of 3 kW and producing an estimated average annual generation 8,500 kWh; (4) a tailrace discharging to a 15 feet by 10 feet by 4

feet deep stilling pond, thence to an unnamed tributary to Los Pinos Creek;(5) a Vs-mile-long 14.4 kV transmission line to interconnect the project to an existing Gunnison City Electric Company line at the intersection of Cochetopa Pass Road and the Old Agency Ranger Station turn-off. Applicant intends to sell project power to the Colorado-Ute Electric Association, Inc. The project would be partially located on Gunnison National Forest lands in Section 3, Township 45 North, Range 1 East, New Mexico Principal Meridian, Saguache, Colorado.A  preliminary permit, if issued, does not authorize construction. Applicant seeks issuance of a preliminary permit to investigate project design alternatives, financial feasibility, environmental effects of project construction and operation, and project power potential. Depending upon the outcome of the studies, the Applicant would decide whether to proceed with an application for development. Applicant estimates that the cost of the studies under permit would he $2,000.k. This notice also consists of the following standard paragraphs: A5, A7, A9, B, C, and D2.7 a. Type of Application: Minor License.b. Project No.: 9985-000.c. Date Filed: April 28,1986.d. Applicant: River Electric Company, Inc.e. Name of Project: Mill Pond.f. Location: On Catskill Creek in Greene County, New York.g. Filed Pursuant to: Federal Power Act 16, U.S.C. 791(a)-825(r).h. Contact Person: Mr. Charles R.Pepe, 120 North Pascack Road, Spring Valley, NY 10977, 914-356-1900.i. Comment Date: August 20,1986.j. Description of Project: The proposed project would consist of: (1) A  reconstructed concrete dam 4 feet high and 200 feet long topped by 2 feet high flashboards; (2) a small reservoir with a 2 acre surface area and negligible storage capacity at a surface elevation of 104 feet M.S.L., (3) a steel penstock 10 feet in diameter and 60 feet long; (4) a surface powerhouse 35 feet wide and 50 feet long containing three generating units rated 350 kW each; (5) a 4.8kV overhead transmission line 200 feet long connecting to a Central Hudson Gas and Electric Corporation distribution line; (6) the 480-volt generator leads; (7) the 1.5 M V A , 480/4800-volt, three-phase step-up transformer; and (8) appurtenant facilities.The current owners of lands and waters necessary to construct, operate and maintain the project are George Carl and Emily Carl of Catskill, New

York. The Applicant estimates the average annual energy generation to be 2.9 GWh. The Applicant anticipates selling the power generated to the Central Hudson Gas and Electric Corporation.k. This notice also consists of the following standard paragraphs: A3, A9, B, C, and D l.8 a. Type of Application: Preliminary Permit.b. Project No.: 9996-000.c. Date Filed: May 9,1986.d. Applicant: Clavey River Hydroelectric Company.e. Name of Project: Clavey River Hydroelectric project.f. Location: On Clavey River, near town of Tuolumne, within the Stanislaus National Forest, in Tuolumne County, California (In Sections 2, 3, 9, & 10 of T lS , R17E, MDB&M).g. Filed Pursuant to: Federal Power Act, 16 U.S.C. 791(a)-825(r).h. Contact Person: Mr. Bart M. O ’Keeffe, Mutual Energy Co., Inc., 3451 Longview Drive, Suite, 130, Sacramento, C A  95660, (916) 971-3717.i. Comment Date: August 20,1986.j. Description of Project: The proposed project would consist of: (1) A  60-foot- high, 200-foot-long diversion dam at elevation 2,250 feet; (2) an 8.5-foot- diameter, 10,400-foot-long tunnel; (3) a 9- foot-diameter, 1,600-foot-long steel penstock; (4) a powerhouse containing two generating units with a total installed capacity of 36,000 kW operating under a head of 1,000 feet; and(5) a 15-mile-long, 69-kV transmission line interconnecting with an existing Pacific Gas and Electric Company (PG&E) transmission line. The project’s estimated average annual generation of 116 million kWh will be sold to PG&E.k. This notice also consists of the following standard paragraphs: A5, A 7, A9, B, C & D2.9 a. Type of Application: Major License (Under 5 MW).b. Project No.: 7145-003.c. Date Filed: November 4,1985.d. Applicant: Hellsgate Associates.e. Name of Project: Hellsgate.f. Location: Colorado River, near Glenwood Springs, Garfield County, Colorado.g. Filed Pursuant to: Federal Power Act, 16 U .S.C. 791(a)-825(r).h. Contact Person: Scott M. Balcomb, Esq., DELANEY & BALCOMB, P.C., P.O. Drawer 790, Glenwood Springs, CO  81602, (303) 945-6546.i. Comment Date: August 25,1986.j. Description of Project: The proposed run-of-the-river project would consist of:(1) A  30-foot-high, 260-foot-wide concrete gravity dam across the
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Colorado River containing four 26 feet by 45 feet radial arm gates; impounding,(2) a 49 acre reservoir with a storage capacity of 528 acre-feet at a normal maximum water surface elevation of 5,620 feet msl; (3) a 122 feet by 40 feet concrete powerhouse containing a single pit-type horizontal Kaplan turbine- generator unit with a rated capacity of4.4 MW and producing an estimated average annual generation of 32 GWh;(4) a 160-foot-long concrete trapeziodal rafter dam by-pass chute; (5) a Denil- type fishway; (6) a 40-foot-wide, 17-foot- deep, 100-foot-long tailrace channel; (7) a 600-foot-long, 69-kV aerial transmission line interconnecting the project to an existing Public Service Company of Colorado (PSCC) line.Project power would be sold to either the City of Glenwood Springs, PSCC, or the Colorado-Ute Electric Association, Inc. The project would be located near the terminus of the “Middle Colorado” rafting corridor and would be partially located on U.S. Bureau of Land Management lands. Applicant estimates project cost at $14 million.k. This notice also consists of the following standard paragraphs: A3; A9,B, C, and D l.10 a. Type of Application: Preliminary Permit.b. Project No: 9935-000.c. Date Filed: March 3,1986.d. Applicant: Sinclair Buckstaff, Jr.e. Name of Project: Gould Reservoir Dam.f. Location; Iron Creek, near Maher, in Montrose County, Colorado.g. Filed Pursuant to: Federal Power Act, 16 U.S.C. 791(a)-825(r).h. Contact Person: Mr. Sinclair Buckstaff, Jr., 1150-A Coddingtown Center, Suite 191, Santa Rosa, C A  95401, (707) 576-5156.i. Comment Date: August 25,1986.j. Description of Project: The proposed project would consist of: (1) The existing Fruitland Irrigation Company’s 90-foot- high, 350-foot-long, earthfilled Gould Reservoir Dam which impounds a 770 acre reservoir with a storage capacity of 15,400 acre-feet at a normal maximum water surface elevation of 7,319 feet msl;(2) an existing 200-foot-wide open canyon penstock; (3) a powerhouse containing 3 mini-tube turbine-generator units with a total rated capacity of 330 kW and producing an estimated average annual generation of 157,000 kWh; (4) a tailrace discharging to a 40 feet by 20 feet by 4 feet deep stilling pond, thence to Iron Creek; (5) a 0.5-mile-long, 7.2-kV transmission line to interconnect the project to an existing Delta-Montrose Electric Association line. Applicant intends to sell project power to the Colorado-Ute Electric Association, Inc.

A  Preliminary permit, if issued, does not authorize construction. Applicant seeks issuance of a preliminary permit to investigate project design alternatives, financial feasibility, environmental effects of project construction and operation, and project power potential. Depending upon the outcome of the studies, the Applicant would decide whether to proceed with an application for development. Applicant estimates that the cost of the studies under permit would be $2,000.k. This notice also consists of the following standard paragraphs: A5, A 7, A9, B, C, and D2.11 a. Type of Application: Preliminary Permit.b. Project No.: 9936-000.c. Date Filed: March 3,1986.d. Applicant: Sinclair Buckstaff, Jr.e. Name of Project: Lake Irwin Dam.f. Location: Ruby Anthracite Creek, near Crested Butte, in Gunnison County, Colorado.g. Filed Pursuant to: Federal Power Act, 16 U .S.C. 791(a)—825(r).h. Contact Person: Mr. Sinclair Buckstaff, Jr., 1150-A Coddingtown Center, Suite 191, Santa Rosa, C A  95401, (707) 576-5156i. Comment Date: August 25,1986.j. Desbription of Project: The proposed project would utilize the existing U.S. Forest Service’s 20-foot-high, 150-foot- long, Lake Irwin Dam which impounds a 51 acre reservoir with a storage capacity of 435 acre-feet at a normal maximum water surface elevation of 10,323 feet msl, and would consist of: (1) A  4-foot- diameter, 70-foot-long penstock; (2) a powerhouse containing a single minitube turbine-generator unit with a rated capacity of 10 kW  and producing an estimated average annual generation of34,000 kWh; (3) a tailrace discharging to a 15 feet by 20 feet by 4 feet deep stilling pond, thence to Ruby Anthracite Creek;(4) a 1 and ’A-mile-long, 14.4-kV transmission line to interconnect the project to an existing REA/Gunnison County Electric Company line.Applicant intends to sell project power to the Colorado-Ute Electric Association, Inc. The project would be partially located on Gunnison National Forest lands in Township 13 South, Range 87 West, Sixth Principal Meridan, Gunnison, Colorado.A  preliminary permit, if issued, does not authorize construction. Applicant seeks issuance of a preliminary permit to investigate project design alternatives, financial feasibility, environmental effects of project construction and operation, and project power potential. Depending upon the outcome of the studies, the Applicant would decide whether to proceed with

an application for development.Applicant estimates that the cost of the studies under permit would be $2,000.k. This notice also consists of the following standard paragraphs: A5, A 7, A9, B, C, and D2.12 a. Type of Application: Preliminary Permit.b. Project No.: 9664-000.c. Date Filled: December 3,1985.d. Applicant: St. Joe River Rafters.e. Name of Project: Marble Creek.f. Location: In St. Joe National Forest, on Marble Creek, in Shoshone County, Idaho. Township 45N and Range 3E.g. Filed Pursuant to: Federal Power Act, 16 U .S.C. 791(a)—825(r).h. Contact Person: Louis Roseman,1333 New Hampshire Avenue, NW,Suite 1100, Washington, DC 20036, (202) 457-7500.i. Comment Date: August 4,1986.j. Competing Application: Project No. 9656, Date Filed: 12/03/85, Project No. 9666, Date Filed: 12/03/85.k. Description of Project: The proposed project would consist of: (1) a 6-foot-high diversion dam at elevation 2,560 feet; (2) a 4,150-foot-long, 60-inch- diameter penstock; (3) a powerhouse containing one generating unit with a capacity of 1,810 kW and an average annual generation of 7.9 GWh; and (4) a1.8-mile-long transmission line.A  preliminary permit does not authorize construction. Applicant seeks issuance of a preliminary permit for a term of 36 months during which it would conduct engineering and environmental feasibility studies and prepare an FERC license application at a cost of $145,000. No new roads would be constructed or drilling conducted during the feasibility study.l. Purpose of Project: Project power would be sold.m. This notice also consists of the following standard paragraphs: A8, B, C, D2.13 a. Type of Application: Preliminary Permit.b. Project No.: 9939-000.c. Date Filled: March 3,1986.d. Applicant: Sinclair Buckstaff, Jr., e. Name of Project: Santa Maria Reservoir Dam.f. Location: North Clear Creek and Gooseberry Creek, near Creede, in Mineral County, Colorado.g. Filed Pursuant to: Federal Power Act, 16 U .S.C. 791(a)—825(r).h. Contact Person: Mr. Sinclair Buckstaff, Jr., 1150-A Coddingtown Center, Suite 191, Santa Rosa, C A  95401 (707) 576-5156.L Comment Date: August 25,1986.j. Description of Project: The proposed project would consist of: (1) The existing



23824 Federal Register / Vol. 51, No. 126 / Tuesday, July 1 , 1986 / NoticesSanta Maria Reservoir Company’s 110- foot-high, 500-foot-long, earthfilled Santa Maria Resrvoir Dam which impounds a 554 acre reservoir with a storage capacity of 23,545 acre-feet at a normal maximum water surface elevation of 9,460 feet msl; (2) an existing 6-foot- diameter, 500-foot-long penstock; (3) a powerhouse containing a single Francis turbine-generator unit with a rated capacity of 70b kW and producing an estimated average annual generation of126.000 kWh; (4) a tailrace discharging to a 20 feet by 20 feet by 5 feet deep stilling pond, thence to North Clear Creek; (5) a Vfc-mile-long, 7.2-kV transmission line to interconnect the project to an existing San Luis Valley Rural Electric Cooperative line. Applicant intends to sell project power to the Colorado-Ute Electric Association, Inc.A  preliminary permit, if issued, does not authorize construction. Applicant seeks issuance of a preliminary permit to investigate project design alternatives, financial feasibility, environmental effects of project construction and operation, and project power potential. Depending upon the outcome of the studies, the Applicant would decide whether to proceed with an application for development. Applicant estimates that the cost of the studies under permit would be $2,000.k. This notice also consists of the following standard paragraphs: A5, A 7, A9, B, C, and D2.14 a. Type of Application: Preliminary Permit.b. Project No.: 10000-000.c. Date Filled: May 28,1986.d. Applicant: Branch River Hydropower Company, Inc.e. Name of Project: St. Huberts Hydroelectric Project.f. Location: On the East Branch Ausable River in Essex County, New York.g. Filed Pursuant to: Federal Power Act, 16 U .S.C. 791(a)—825(r).h. Contact Person: Mr. Charles P. Heimerdinger, Branch River Hydropower Corporation, 27 Rome Avenue, #2-B, Bedford Hills, NY 10507, (914) 241-8991.i. Comment Date: August 22,1986.j. Description of Project: The proposed project would consist of: (1) A  proposed intake structure which diverts the flows to; (2) a proposed 16-inch-diameter steel penstock which will be approximately16.000 feet long; (3) a proposed powerhouse to contain one turbine/ generator unit with an installed capacity of 300 kW which discharges the flows through a short length of culvert pipe into the East Branch Ausable River; and (4) appurtenant facilities. The estimated

average annual energy produced by the project would be 2,500,000 kWh under a hydraulic head of 700 feet.k. Purpose of Project: Project power will be sold to the New York State Electric and Gas Corporation.l. This notice also consists of the following standard paragraphs: A5, A7, A9, B, C, and D2.m. Proposed Scope of Studies under Permit: A  preliminary permit, if issued, does not authorize construction. The term of the proposed preliminary permit is 36 months. The work proposed under the preliminary permit would include economic analysis, preparation of preliminary engineering plans, and a study of environmental impacts. Based on results of these studies Applicant would decide whether to proceed with more detailed studies, and the preparation of an application for license to construct and operate the project. Applicant estimates that the cost of the work to be performed under the preliminary permit would be $40,000.15 a. Type of Application: Preliminary Permit.b. Project No: 10002-000.c. Date Filed: May 27,1986.d. Applicant: American Power Producers, Inc.e. Name of Project: Lake Isabel.f. Location: On Lake Isabel in Sec. 36, T.28N., R.9E., in the Mt. Baker Snoqualmie National Forest near the town of Goldbar in Snohomish County, Washington.g. Filed Pursuant to: Federal Power Act 16 U .S.C. 791(a)—825(r).h. Contact Person: Mr. Roy W. Johnson, American Power Producers, Inc., 1819-12th Avenue, Seattle, W A 98122 (206) 323-3150.i. Comment Date: August 22,1986.j. Description of Project: The proposed project would consist of: (1) A  32-foot- high dam at elevation 2,842 feet; (2) a 9,900-foot-long penstock; (3) a powerhouse containing one generating unit with a rated capacity of 5,000 kW; and (4) a 250-foot-long transmission line. Applicant estimates the average annual energy production to be 43,800,000 kWh.A  preliminary permit does not authorize construction. Applicant seeks issuance of a preliminary permit for a term of 36 months during which it would conduct engineering and environmental feasibility studies and prepare an FERC license application at a cost of $90,000. No new roads would be constructed or drilling conducted during the feasibility study.k. Purpose of Project: The power produced is proposed to be sold to the local power company.

1. This notice also consists of the following standard paragraphs: A5, A 7, A9, B, C, and D2.16. a. Type of Application: License (Over 5 MW).b. Project No: 8466-002.c. Date Filed: June 3,1985.d. Applicant: Independence Electric Corporation.e. Name of Project: Warrior Hydro Project.f. Location: On the Black Warrior River near Eutaw, Hale and Greene Counties, Alabama.g. Filed Pursuant to : Federal Power Act, 16 U .S.C. 791(a)—825(r).h. Contact Person: Mr. G. William Miller, President, Independence Electric Corporation, 121519th Street, NW., Washington, DC 20036 (202) 429-1780.i. Comment Date: August 4,1986.j. Description of Project: The proposed project would utilize the existing U.S. Army Corps of Engineers’ Warrior Lock and Dam and existing 4,000-foot-long and 400-foot-wide diversion channel, and would consist of: (1) A  proposed reinforced concrete powerhouse which would be located in the earth dam on the west bank of the river in the existing diversion channel, and which would contain two 3-MW generators for a total installed capacity of 6 MW; (2) a proposed 44-kV transmission line approximately 2 miles long; and (3) appurtenant facilities. The Applicant estimates the total annual power generation would be 27.9 GWh. All power generated would be sold to a local public utility.k. This notice also consists of the following standard paragraphs: A3, A9, B, and C.17 a. Type of Application: License (Over 5 MW).b. Project No: 8812-001.c. Date Filed: June 3,1985.d. Applicant: Independence Electric Corporation.e. Name of Project: Gainesville Hydro Project.f. Location: On the Tombigbee River near Gainesville, Green and Sumter Counties, Alabama.g. Filed Pursuant to: Federal Power Act, 16 U .S.C. 791(a)—825(r).h. Contact Person: Mr. G . William Miller, President, Independence Electric Corporation, 121519th Street, NW ., Washington, DC 20036 (202) 429-1780.i. Comment Date: August 4,1986.j. Description of Project: The proposed project would utilize the U.S. Army Corps of Engineers’ Gainesville Lock and Dam and existing 1,400-foot-long and 150-foot-wide diversion channel, and would consist of: (1) A  reinforced concrete powerhouse located on the east
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bank of the river in the diversion channel containing two 12-MW generators for a total installed capacity of 24 MW; (2) a proposed 115-kV transmission line approximately 8 miles long; and (3) appurtenant facilities. The Applicant estimates that the average annual generation would be 82.7 GWh.All project energy would be sold to a local public utility.k. This notice also consists of the following standard paragraphs: A3, A9,B, and C.Standard ParagraphsA3. Development Application—Any qualified development applicant desiring to file a competing application must submit to the Commission, on or before the specified comment date for the particular application, a competing development application, or a notice of intent to file such an application. Submission of a timely notice of intent allows an interested person to file the competing development application no later than 120 days after the specified comment date for the particular application. Applications for preliminary permit will not be accepted in response to this notice.A4. Development Application—Public notice of the filing of the initial development application, which has already been given, established the due date for filing competing applications or notices of intent. In accordance with the Commission’s regulations, any competing development applications or notices of intent to file competing development applications, must be filed in response to and in compliance with the public notice of the initial development application. No competing applications or notices of intent may be filed in response to this notice.A5. Preliminary Permit—Anyone desiring to file a competing application for preliminary permit for a proposed project must submit the competing application itself, or a notice of intent to file such an application, to the Commission on or before the specified comment date for the particular application (see 18 CFR 4.36 (1985)). Submission of a timely notice of intent allows an interested person to file the competing preliminary permit application no later than 30 days after the specified comment date for the particular application.A  competing preliminary permit application must conform with 18 CFR 4.30(b) (1) and (9) and 4.36.A7. Preliminary Permit—Any qualified development applicant desiring to file a competing development application must submit to the Commission, on or before the specified comment date for

the particular application, either a competing development application or a notice of intent to file such an application. Submission of a timely notice of intent to file a development application allows an interested person to file the competing application no later than 120 days after the specified comment date for the particular application.A  competing license application must conform with 18 CFR 4.30(b) (1) and (9) and 4.36.A8. Preliminary Permit—Public notice of the filing of the initial preliminary permit application, which has already been given, established the due date for filing competing preliminary permit and development applications or notices of intent. Any competing preliminary permit or development application, or notice of intent to file a competing preliminary permit or development application, must be filed in response to and in compliance with the public notice of the initial preliminary permit application. No competing applications or notices of intent to file competing applications may be filed in response to this notice.A  competing license application must conform with 18 CFR 4.30(b) (1) and (9) and 4.36.A9. Notice of intent—A  notice of intent must specify the exact name, business address, and telephone number of the prospective applicant, include an unequivocal statement of intent to submit, if such an application may be filed, either (1) a preliminary permit application or (2) a development application (specify which type of application), and be served on the applicant(s) named in this public notice.B. Comments, Protests, or M otions to 
Intervene—Anyone may submit comments, a protest, or a motion to intervene in accordance with the requirements of the Rules of Practice and Procedure, 18 CFR 385.210, .211,.214. In determining the appropriate action to take, the Commission will consider all protests or other comments filed, but only those who file a motion to intervene in accordance with the Commission’s Rules may become a party to the proceeding. Any comments, protests, or motions to intervene must be received on or before the specified comment date for the particular application.C. Filing and Service o f Responsive 
Documents—Any filings must bear in all capital letters the title “ COMMENTS” , “NOTICE OF INTENT TO FILE COMPETING APPLICATION”, “COMPETING APPLICATION”, “PROTEST” or “MOTION TO INTERVENE”, as applicable, and the

Project Number of the particular application to which the filing is in response. Any of the above named documents must be filed by providing the original and the number of copies required by the Commission’s regulations to: Kenneth F. Plumb, Secretary, Federal Energy Regulatory Commission, 825 North Capitol Street, N.E., Washington, D.C. 20426. An additional copy must be sent to: Mr.Fred E. Springer, Director, Division of Project Management, Federal Energy Regulatory Commission, Room 203-RB, at the above address. A  copy of any notice of intent, competing application or motion to intervene must also be served upon each representative of the Applicant specified in the particular application.D l. Agency Comments—Federal,State, and local agencies that receive this notice through direct mailing from the Commission are requested to provide comments pursuant to the Federal Power Act, the Fish and Wildlife Coordination Act, the Endangered Species Act, the National Historic Preservation Act, the Historical and Archeological Preservation Act, the National Environmental Policy Act, Pub.L No. 88-29, and other applicable statutes. No other formal requests for comments will be made.Comments should be confined to substantive issues relevant to the issuance of a license. A  copy of the application may be obtained directly from the Applicant. If an agency does not file comments with the Commission within the time set for filing comments, it will be presumed to have no comments. One copy of any agency’s comments must also be set to the Applicant’s representatives.D2. Agency Comments—Federal,State, and local agencies are invited to file comments on the described application. (A copy of the application may be obtained by agencies directly from the Applicant.) If an agency does not file comments within the time specified for filing comments, it will be presumed to have no comments. One copy of an agency’s comments must also be sent to the Applicant’s representatives.D3a. Agency Comments—The U.S.Fish and Wildlife Service and the State Fish and Games agency(ies) are requested, for the purposes set forth in Section 408 of the Energy Security Act of 1980, to file within 60 days from the date of issuance of this notice appropriate terms and conditions to protect any fish and wildlife resources or to otherwise carry out the provisions of the Fish and Wildlife Coordination Act. General



23826 Federal Register / Vol. 51, No. 126 / Tuesday, July 1, 1986 / Noticescomments concerning the project and its resources are requested; however, specific terms and conditions to be included as a condition of exemption must be clearly identified in the agency letter. If an agency does not file terms and conditions within this time period, that agency will be presumed to have note. Other Federal, State, and local agencies are requested to provide any comments they may have in accordance with their duties and responsibilities. No other formal requests for comments will be made. Comments should be confined to substantive issues relevant to the granting jof an exemption. If an agency does not file comments within 60 days from the date of issuance of this notice, it will be presumed to have no comments. One copy of an agency’s comments must also be sent to the Applicant’s representatives.D3b. Agency Comments—The U.S.Fish and Wildlife Service and the State Fish and Game agency(ies) are requested, for the purposes set forth in section 30 of the Federal Power Act, to file within 45 days from the date of issuance of this notice appropriate terms and conditions to protect any fish and wildlife resources or otherwise carry out the provisions of the Fish and Wildlife Coordination Act. General comments concerning the project and its resources are requested; however, specific terms

and conditions to be included as a condition of exemption must be clearly identified in the agency letter. If an agency does not file terms and conditions within this time period, that agency will be presumed to have note. Other Federal, State, and local agencies are requested to provide comments they may have in accordance with their duties and responsibilities. No other formal requests for comments will be made. Comments should be confined to substantive issues relevant to the granting of an exemption. If an agency does not file comments within 45 days from the date of issuance of this notice, it will be presumed to have no comments. One copy of an agency’s comments must also be sent to the Applicant’s representatives.Dated: June 26,1986.Kenneth F. Plumb,
Secretary.[FR Doc. 86-14853 Filed 6-30-86; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. G-12888-000 et al.J

Murphy Oil USA, Inc., et at.; 
Applications for AbandonmentJune 24,1986.Take notice that each of the applicants listed herein has filed an application pursuant to Section 7 of the

Natural Gas Act for authorization to abandon service as described herein.The circumstances presented in the applications meet the criteria for consideration on an expedited basis, pursuant to § 2.77 of the Commission’s rules as promulgated by Order Nos. 436 and 436-A, issued October 9, and December 12,1985, respectively, in Docket No. RM85-1-000, all as more fully described in the applications which are on file with the Commission and open to public inspection.Any person desiring to be heard or to make any protest with reference to said applications should on or before 15 days after the date of publication of this notice in the Federal Register, Hie with the Federal Energy Regulatory Commission, Washington, DC 20426, a petition to intervene or a protest in accordance with the requirements of the Commission’s Rules of Practice and Procedure (18 CFR 385.211, 385.214). All protests filed with the Commission will be considered by it in determining the appropriate action to be taken but will not serve to make the protestants parties to the proceedings. Any person wishing to become a party in any proceeding herein must file a petition to intervene in accordance with the Commission’s rules.Kenneth F. Plumb,
Secretary.
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w a s  g r a n t e d  a n  o p p o rtu n ity  t o  d e v e lo p  a lt e r n a t e  m a rk e ts  f o r  th is  g a s ,  a n d  if V it c o  fa ile d  to  d o  s o , th e  s e t t le m e n t  a llo w e d  p r o d u c e r s  t o  s e e k  p e r m a n e n t  a b a n d o n m e n t  fo r  th e ir  g a s .  A l t h o u g h  
A p p lic a n t  s ta te s  it is  n o t  a  p a rty  t o  th e  s e t t le m e n t  a g r e e m e n t ,  it is  filin g  c o n s is te n t  w ith  th a t  a g r e e m e n t ,  t h e  in s t a n t  a p p lic a t io n  fo r  p e r m a n e n t  a b a n d o n m e n t  s o  t h a t  it c a n  s u c c e s s f u lly  m a rk e t  
th is  g a s  a n d  m e e t  its  le a s e  o b lig a tio n s . F o l lo w in g  a b a n d o n m e n t ,  d e liv e ra b ility  is  e x p e c t e d  t o  b e  b e t w e e n  1 0 0  a n d  1 5 0  M c f  p e r  d a y  p e r  w e ll.

4 A d d it io n a l in f o r m a tio n  re c e iv e d  J u n e  1 7  a n d  1 8 , 1 9 8 6 .

6 A p p lic a n t  r e q u e s t s  a u t h o r iz a t io n  t o  a b a n d o n  a  s a le  o f  g a s  t o  T e n n e s s e e  u n d e r  A p p lic a n t ’s  s m a ll p r o d u c e r  c e rt if ic a te  in  D o c k e t  N o .  C S 7 1 -2 6 9 .  A p p lic a n t  s ta te s  t h e  s u b je c t  c o n t r a c t  
e x p ire d  o n  J u n e  1 , 1 9 8 2 . T e n n e s s e e  a d v is e d  A p p lic a n t  b y  le tte r  d a t e d  A p r i l  2 5 ,  1 9 8 6 , th a t it w o u ld  n o t  ta k e  a n y  g a s  f r o m  A p p lic a n t ’s  w e ll  a f t e r  J u n e  1 , 1 9 8 6 . A p p lic a n t  s t a t e s  t h a t  th e  w e d  is  
c la s s if ie d  a s  a n  N G P A  s e c t io n  1 0 3  w e ll  a n d  h a s  d e liv e ra b ility  o f  3 0  t o  5 0  M c f  p e r  d a y .  A p p lic a n t  fu rth e r s ta te s  t h a t  T e n n e s s e  is  n o t  p a y in g  fo r  g a s  n o t  t a k e n . A p p lic a n t  d e s ir e s  t o  r e c o m p le t e  
a n d  s tim u la te  th e  s u b je c t  w e ll a n d  p r o p o s e s  t o  s e ll t h e  g a s  t o  S u m  E x p lo r a t io n  a n d  P ro d u c t io n  C o m p a n y  a t  S u n ’s  L a  C o p it a  F ie ld  P r o c e s s in g  P l a n t  T h e  g a s  is  t o  b e  t r a n s p o r t e d  t h r o u g h  
e x is tin g  fa c ilit ie s  s in c e  th e  H o w e ll  le a s e  g a s  d e d ic a t e d  t o  T e n n e s s e e  is  a lr e a d y  p r o c e s s e d  a t  th e  S u n  p la n t

6 U n it e d  is  filing  o n  b e h a lf  o f  K o c h  r e q u e s t in g  a b a n d o n m e n t  o f  s a le s  t o  U n it e d  b y  K o c h .  U n it e d  fu rth e r  re q u e s t s  t e r m in a t io n  o f  t h e  c e rt if ic a te s  is s u e d  t o  K o c h  in  D o c k e t  N o s .  C I 81 - 2 2 0 - 0 0 0  
a n d  0 8 2 - 3 6 5 - 0 0 0  a n d  c a n c e lla t io n  o f  K o c h ’s  re s p e c t iv e  F E R C  G a s  R a t e  S c h e d u le  N o s .  1 7  a n d  1 9 . U n it e d  s ta te s  th a t  a  d ra s t ic  a n d  p e r m a n e n t  d e c lin e  in  its  m a r k e t s  h a s  f o r c e d  it t o  r e d u c e  
p u r c h a s e s  f r o m  K o c h  t o  a s  lo w  a s  1 %  o f  d e liv e ry a b ility . T h e r e f o r e ,  U n it e d  s ta te s  K o c h  is  s u b je c t  t o  s u b s ta n t ia lly  r e d u c e d  t a k e s  w ith o u t  p a y m e n t .  T h e s e  r e d u c e d  t a k e s , U n it e d  s ta te s , h a v e  
re s u lte d  in  s u b s ta n tia l t a k e -o r -p a y  e x p o s u r e .  U n it e d  s ta te s  K o c h  h a s  f ile d  s u it a g a in s t  U n it e d  s e e k in g  p a y m e n t s  o f  $ 1 1 .3  m illio n . R e le a s e  o f  t h e  r e m a in in g  r e s e r v e s  d e d ic a t e d  u n d e r  t h e  s u b je c t  
c e rt if ic a te  w o u ld ,  a c c o r d in g  t o  U n it e d ,  a ffe c t  o n ly  1 .8  B c f  o r  0 . 0 5 %  o f  U n it e d ’s  d e d ic a t e d  r e s e r v e s  w h ic h  w e r e  3 ,3 1 0  B c f  a s  o f  D e c e m b e r  3 1 ,  1 9 8 5 . T h e  la s t  e ffe c t iv e  r a t e s  a r e  s ta te d  t o  b e  
$ 2 .0 6 6  a n d  $ 2 .1 1 8 . C o m m is s io n  r e c o r d s  s h o w  K o c h  file d  b la n k e t  a ff id a v its  re fle c tin g  a n  N G P A  s e c t io n  1 0 2  d e te rm in a t io n  fo r  t h e  s u b je c t  ra te  s c h e d u le s .  U n it e d  fu rt h e r  s ta te s  th a t  it s h o u ld  n o t 
b e  p re c lu d e d  f r o m  m a k in g  th e  in s t a n t  f ilin g  o n  b e h a lf  o f  K o c h  o n  s o m e  t e c h n ic a l g r o u n d s ,  t h e  p ra c t ic a l e ffe c t o f  w h ic h  w o u ld  b e  t o  in s u la t e  p r o d u c e r s  f r o m  m a r k e t -b a s e d  c o m p e t it io n .  S u c h  a  
re s u lt  w o u ld ,  a c c o r d in g  t o  U n it e d ,  b e  c o n t r a r y  t o  th e  t e a c h in g  o f  O r d e r  N o .  4 3 6  a n a  th e  F e lm o n t  d e c is io n  (3 3  F E R C  fl 6 1 ,3 3 3  (1 9 8 5 ) ) .
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7 A p p lic a n t ,  a  s m a ll  p r o d u c e r  c e rt if ic a te  h o ld e r  in  D o c k e t  N o .  C S 7 1 - 4 3 3 - 0 0 0 ,  re q u e s t s  a u t h o r iz a t io n  to  a b a n d o n  its  s a le  o f  g a s  to  U n it e d  fo r  a  2Vt y e a r  p e rio d . A p p lic a n t  s ta te s  th a t  U n it e d  

a d v is e d  A p p lic a n t  th a t U n it e d  w o u ld  n o  lo n g e r  p u r c h a s e  A p p lic a n t ’s  g a s  b e g in n in g  M a y  1, 1 9 8 6 , a n d  u n til s o m e  in d e f in ite  fu tu re  d a te . A p p lic a n t  s ta te s  it is  s u b je c t  to  s u b s ta n t ia lly  r e d u c e d  t a k e s  
w ith o u t p a y m e n t .  A p p lic a n t  s ta te s  d e liv e ra b ility  f r o m  th e  s u b je c t  w e lls  c o v e r e d  b y  A p p lic a n t 's  c o n t r a c t  is  a p p r o x im a t e ly  1 4 0  M c f / d .  T h e  w e lls  a re  a s  fo llo w s :

W e ll  N a m e  a n d  N G P A  W e ll  P ric in g  C a t e g o r y  
S e c t io n  1 3  N o .  1 - D — 1 0 4 .
S e c t io n  1 3  N o .  4 - D — 1 0 4 .
S e c t io n  1 3  N o .  1 — 1 0 4 .
S e c t io n  1 3  N o .  3 — 1 0 4 .
S e c t io n  1 3  N o .  4— 1 0 8 .
S c h u le r  N o .  A - 3 — 1 0 4 .
S k a n n a l N o .  5 — 1 0 4 .
S k a n n a l N o .  A - 1 — 1 0 8 .
S e c t io n  1 4  N o .  2 — 1 0 4 .
S e c t io n  1 4  N o .  1— 1 0 4 .
S k a n n a l 1 4  N o .  A - 2 — 1 0 4 .
S k a n n a l N o .  B - 1 — 1 0 8 .
A p p lic a n t  s ta te s  th a t it w is h e s  to  m a r k e t  th is  g a s  t o  a n o t h e r  p u r c h a s e r  w illin g  t o  p u r c h a s e  a ll o f  th e  g a s  c o v e r e d  b y  t h e  c o n t r a c t
F ilin g  C o d e :  A — In itia l S e r v ic e ;  B — A b a n d o n m e n t  C — A m e n d m e n t  to  a d d  a c r e a g e ; D — A m e n d m e n t  t o  d e le te  a c r e a g e ; E — T o t a l  S u c c e s s io n ;  F — P a rtia l S u c c e s s io n .

[FR Doc. 86-14855 Filed 6-30-86; 8:45 am] 
B I L L I N G  C O D E  6717-01-M

[Docket No. RP86-130-000J

Northern Natural Gas Co., Division of 
Enron Corp.; Notice of FilingJune 24,1986.Take notice that Northern Natural Gas Company, Division of Enron Corp. (Northern) on June 20,1986, tendered for filing, proposed changes to its FERC Gas Tariff. Such changes have been filed to comply with §§ 284.7(a), 284.7(b)(2) and 284.9(d) of the Commission’s regulations, all as more fully explained in the filing which is available for public inspection.Northern is filing to establish rates and the applicable rate schedule to provide new interruptible, open-access and non-discriminatory transportation service in accordance with Section 311 of the Natural Gas Policy Act.Accordingly, Northern proposes through this tariff filing to establish rates for new section 311 transportation services, which are equivalent to the rates filed in Northern’s S&A in Docket No. RP85-206 for interruptible transportation service under Rate Schedule IT-1. These rates are filed herein at First Revised Sheet No. 4g and 4g.l of Northern’s FERC Gas Tariff,Third Revised Volume No. 1. Such rates are intended to comply fully with § 284.7 and § 284.9(d) of the Commission Regulations. Northern is also proposing as part of this tariff filing to establish the aforementioned Rate Schedule IT-1, which incorporates the General Terms and Conditions pursuant to which Northern will provide new Section 311 transportation services. The aforementioned will remain in effect only until superceding transportation rates and rate schedules are established and become effective by a final order of the Commission in Docket No. RP85-206.Copies of the filing were served upon all of Northern’s jurisdictional customers and affected state regulatory commissions.Any person desiring to be heard or to protest said filing should file a motion to

intervene or protest with the Federal Energy Regulatory Commission, 825 North Capitol Street, N.E., Washington,D.C. 20426, in accordance with § § 385.214 and 385.211 of this chapter. All such motions or protests should be filed by July 2,1986. Protests will be considered by the Commission in determining the appropriate action to be taken, but will not serve to make protestants parties to the proceeding. Any person wishing to become a party must file a motion to intervene. Copies of this filing are on file with the Commission and are available for public inspection.Kenneth F. Plumb,
Secretary.[FR Doc. 86-14856 Filed 6-30-86; 8:45 am] 
B I L L I N G  C O D E  6717-01-M

[Project No. 3286-010]

Puget Sound Power & Light Co.; 
Application for Surrender of LicenseJune 26,1986.Take notice that Puget Sound Power & Light Company has filed an application for surrender of its license for the Bear Creek Project No. 3286.On December 12,1983, a license was issued to Puget Sound Power & Light Company to construct, operate, and maintain the Bear Creek Project No.3286 to be located at an existing dam on Bear Creek, a tributary to the Baker River, in Skagit County, Washington. The project would consist of a dam, a small reservoir, an intake structure, a penstock, a powerhouse containing two generating units with a total installed capacity of 4 MW, a switchyard, a transmission line, and appurtenant facilities.Puget Sound Power & Light Company states that a detailed analysis of the costs of constructing and operating the proposed project, and the value of the power generated, indicates that the project cannot be developed economically at the present time.Anyone desiring to be heard or to make any protest about this action

should file a motion to intervene or a protest with the Federal Regulatory Commission in accordance with the requirements of the Commission’s Rules of Practice and Procedure, 18 CFR 385.211 or 385.214 (1985). Comments not in the nature of a protest may also be submitted by conforming to the procedures specified in section 385.211 for protests. To become a party, or to participate in any hearing that might be held, a person must file a motion to intervene in accordance with the Commission’s Rules. Any comments, protest, or motion to intervene must be be filed with the Secretary of the Commission on or before 7-31-86. The Commission’s address is: 825 North Capitol Street, N.E., Washington, D.C. 20426.Kenneth F. Plumb,
Secretary.[FR Doc. 86-14857 Filed 6-30-86; 8:45 am]
B I L L I N G  C O D E  6717-01-M

[Docket No. CP86-281-001]

Southern Natural Gas Co.; Notice of 
FilingJune 26,1986.Take notice that on June 10,1986, Southern Natural Gas Company (Southern) tendered for filing the following proposed sheets to its FERC Gas Tariff, Sixth Revised Volume No. 1: First Revised Sheet No. 30B First Revised Sheet No. 30C First Revised Sheet No. 30DSouthern states that it is filing these sheets pursuant to the Commission’s June 3,1986 order in Docket No. CP86- 281-000 which authorized Southern to implement its proposed Flexible Discount Rate Schedule. The proposed effective date of the tariff sheets is June3,1986.Southern indicates that copies of the filing have been mailed to all its jurisdictional purchasers and interested state commissions.Any person desiring to be heard or to protest said filing should file a motion to



23828 Federal Register / Vol. 51, No. 126 / Tuesday, July 1, 1986 / Noticesintervene or a protest with the Federal Energy Regulatory Commission, 825 North Capital Street, N.E., Washington, D.C. 20426, in accordance with Rules 211 and 214 of the Commission’s Rules of Practice and Procedure (18 CFR 385.211, 385.214). All such motions or protests should be filed on or before July 3,1986. Protests will be considered by the Commission in determining the appropriate action to be taken, but will not serve to make protestants parties to the proceeding. Any person wishing to become a party must file a motion to intervene. Copies of this filing are on file with the Commission and are available for public inspection.Kenneth F. Plumb,
Secretary.[FR Doc. 86-14859 Filed 6-30-86; 8:45 am] 
BILLING CODE 6717-01-M

[Project No. 8385-001]

S.D. Warren Co.; Surrender of 
ExemptionJune 24,1986.Take notice that the S. D. Warren Company, exemptee for the proposed Cumberland Mills Project No. 8385, has requested that its exemption be terminated. The exemption was issued on December 6,1984. The project would have been located on the Presumpscot River in Cumberland County, Maine. The exemptee cites that the proposed project is not economically feasible as the basis for the surrender request.The exemptee filed the request on June 10,1986, and the exemption for Project No. 8385 shall remain in effect through the thirtieth day after issuance of this notice unless that day is a Saturday, Sunday or holiday as described in 18 CFR 385.2007, in which case the exemption shall reamin in effect through the first business day following that day. New applications involving this project site, to the extent provided for under 18 CFR Part 4, may be filed on the next business day. Kenneth F. Plumb,
Secretary.[FR Doc. 86-14858 Filed 6-30-86; 8:45 am] 
BILLING CODE 6717-01-M

Office of Minority Economic Impact

Minority Educational Institution 
Assistance Program; Extension of 
Application Deadline Date

AGENCY: Office of Minority Economic Impact, Department of Energy.

ACTION: Notice of Extension of Application Deadline Date for the Minority Educational Institution Assistance Program.On May 23,1986, a Notice of Program Interest on the Minority Educational Institution Assistance Program was published, reference 51 FR 19048. By the authority of 10 CFR 600.13(c), this notice extends the application deadline date from June 30,1986 to July 15,1986.Dated: June 20,1986.Peter D. Dayton,
Director, Procurement and Contracts 
Division, Oak Ridge Operations.[FR Doc. 86-14862 Filed 6-30-86; 8:45 am] 
BILLING CODE 6450-01-M

ENVIRONMENTAL PROTECTION 
AGENCY

[OPTS-41021; FRL-3017-2]

Eighteenth Report of the Interagency 
Testing Committee to the 
Administrator, Receipt of Report and 
Request for Comments Regarding 
Priority List of Chemicals

CorrectionIn FR Doc. 86-11070, beginning on page 18368 in the issue of Monday, May19,1986, make the following corrections:1. On page 18368, in the middle column, under the heading “I. Background” , at the end of the first line of the second paragraph, “and” should read "an” .2. On page 18369, in the first column, under the heading “Summary”, the fifteenth line of the second paragraph - should read "least every 6 months, the Committee makes” .3. On page 18371, in the first column, in Table 2, the fourth entry under the heading “Federal Register citation” should read “50 FR 45123” .4. On page 18375, in the first column, in the third line of reference (13), "extraction” was misspelled.5. Also on page 18375 in the first column, in the second line of reference (16), “emulsifiers” was misspelled.6. Also on page 18375 in the first column, in the fourth line of reference (24), “Archives” was misspelled.5. Also on page 18375, in the third column, in the second line of reference (51), the first word in quotes should read “Persistency”.
BILLING CODE 1505-01-M

FEDERAL COMMUNICATIONS 
COMMISSION

Southwestern Bell Telephone Co. 
et al.; ErratumIn re applications Southwestern Bell Telephone Company, C C  Docket No. 86-196, File No. 22554-CD-P/L-3-85. For an additional one-way facility to operate on frequency 152.84 MHz in the Public Land Mobile Service at Andrews, Texas and J & J Systems, Inc., File No. 21119-CD-P/L-1-85, For a new one-way paging facility to operate on frequency 152.84 MHz in the Public Land Mobile Service at Andrews, Texas and For a new one-way paging facility to operate on frequency 152.84 MHz in the Public Land Mobile Service at Key, Texas, File No. 21121- CD-P/L-3-85.Released June 25,1986.The memorandum opinion and order 
designating applications for hearing in the above referenced docket inadvertently omitted two locations each from File Nos. 22554-CD-P/L-3-85 and 21121-CD-P/L-3-85. The caption should accordingly read as follows:In re applications Southwestern Bell Telephone Company, C C  Docket No. 86-196, File No. 22554-CD—P/L-3-85, For an additional one-way facility to operate on frequency 152.84 MHz in the Public Land Mobile Service at Andrews, Big Spring, and Seminole, Texas and J & J Systems, Inc., File No. 21119-CD-P/L-1-85, For a new one-way paging facility to operate on frequency 152.84 MHz in the Public Land Mobile Service at Andrews, Texas and For a new one-way paging facility to operate on frequency 152.84 MHz in the Public Land Mobile Service at Key, Denver City, and Seminole, Texas, File No. 21121-CD-P/L-3-85.Kevin J. Kelley,
Chief, Mobile Services Division, Common 
Carrier Bureau.[FR Doc. 86-14767 Filed 6-30-86; 8:45 am] 
BILUNG CODE 6712-01-M

FEDERAL MARITIME COMMISSION 

Notice of Agreements FiledThe Federal Maritime Commission hereby gives notice of the filing of the following agreements pursuant to section 5 of the Shipping Act of 1984.Interested parties may inspect and obtain a copy of each agreement at the Washington, DC Office of the Federal Maritime Commission, 1100 L Street, NW., Room 10325. Interested parties may submit comments on each agreement to the Secretary, Federal Maritime Commission, Washington, DC 20573, within 10 days after the date of the Federal Register in which this notice appears. The requirements for comments are found in § 572.603 of Title 46 of the Code of Federal Regulations.



Federal Register / V ol. 51, N o. 126 / Tuesday, July 1, 1986 / Notices 23829Interested persons should consult this section before communicating with the Commission regarding a pending agreement.Agreement No.: 224-003945-007.Title: Port of Oakland Terminal Agreement.Parties: City of Oakland (Port) Maersk Line Pacific, Ltd. (Assignee).Synopsis: The proposed amendment would modify the agreement to provide for prompt refunding of excess tariff charges paid to the Port by Assignee following a determination that Assignee has achieved the established annual breakpoint level in a contract year.Agreement No.: 224-004091-001.Title: Galveston Terminal Agreement.Parties: Trans Freight Lines, Board of Trustees of the Galveston Wharves.Synopsis: The proposed amendment would extend the agreement for a period of one year. The parties have requested a shortened review period.Agreement No.: 202-010748-003.Title: West Coast/Middle East and West Asia Rate Agreement.Parties: American President Lines,Ltd., Hoegh Lines, AP Moller Maersk Line.Synopsis: The proposed amendment would increase from 30 to 60 days the period required for a notice of resignation from the agreement to become effective and would bring the independent action provisions of the agreement into compliance with the Commission’s rules.By Order of the Federal Maritime Commission.Dated: June 26,1986.[FR Doc. 86-13373 Filed 6-30-86; 8:45 am] 
B I L L I N G  CODE 6730-01-M

[Docket No. 86-21]

Amtrol, Inc. v. U.S. Atlantic-North 
Europe Conference et al.; Filing of 
Complaint and AssignmentNotice is given that a complaint filed by Amtrol, Inc. against the U.S. Atlantic- North Europe Conference and the member carriers was served June 25, 1986. The complaint alleges that respondents have subjected Amtrol, Inc. to the payment of rates and charges for the transportation of steel expansion tanks and empty steel cylinders which are, (1) unfair and unjustly discriminatory, and (2) unduly prejudicial, both in violation of section 10(b), Shipping Act, 1984.This proceeding has been assigned to Administrative Law Judge Norman D. Kline. Hearing in this matter, if any is held, shall commence within the time limitations prescribed in 46 CFR 502.61.

The hearing shall include oral testimony and cross-examination in the discretion of the presiding officer only upon proper showing that there are genuine issues of material fact that cannot be resolved on the basis of sworn statements, affidavits, depositions, or other documents or that the nature of the matter in issue is such that an oral hearing and cross-examination are necessary for the development of an adequate record. Pursuant to the further terms of 46 CFR 502.61, the initial decision of the presiding officer in this proceeding shall be issued by June 25, 1987, and the final decision of the Commission shall be issued by October26,1987.John Robert Ewers,
Secretary.[FR Doc. 86-14825 Filed 6-30-86: 8:45 am] 
BILLING CODE 6730-01-M

FEDERAL RESERVE SYSTEM 

[Docket No. R-0515]

Policy Regarding Risks on Large- 
Dollar Wire Transfer Systems 
Amendment

a g e n c y : Board of Governors of theFederal Reserve System.
a c t i o n : Policy Statement; amendment. .
s u m m a r y : The Board is amending its policy statement regarding risks on large-dollar wire transfer systems to adopt a new sender net debit cap category for depository institutions that have recently achieved a positive adjusted primary capital position. The original policy statement was published in the Federal Register on May 22,1985 (50 FR 21120).
EFFECTIVE DATE: June 26,1986. All exemptions for institutions with negative adjusted primary capital and for improving institutions will be eliminated beginning on January 1,1989. 
FOR FURTHER INFORMATION CONTACT: Edward C. Ettin, Deputy Director, Division of Research and Statistics (202/ 452-3368); Joseph R. Alexander, Senior Attorney, Legal Division (202/452-2489); or Earnestine Hill or Dorothea Thompson, Telecommunications Device for the Deaf (TDD) (202/452-3544). 
SUPPLEMENTARY INFORMATION: The Board’s policy on reducing risks on large-dollar wire transfer systems strongly urges each institution participating on private large-dollar networks or incurring daylight overdrafts on Fedwire to adopt a sender net debit cap (a ceiling on the aggregate cross-system net debit position that it can incur during a given interval). The

sender net debit cap is to be computed as a multiple of “adjusted primary capital.” 1 If an institution’s adjusted primary capital is zero or less, the sender net cap would, of course, ordinarily be zero, and the Board’s policy would not allow daylight overdrafts. Nevertheless, an institution with negative adjusted primary capital is permitted to incur daylight overdrafts on Fedwire with the permission of its Reserve Bank, provided that the Reserve Bank believes that the institution meets all other guidelines of the Board’s daylight overdraft policy and that all such overdrafts are collateralized and are limited to 50 per cent of the institution’s unadjusted primary capital.Since the implementation of this policy on March 27, the Board has become aware that the policy penalizes an improving institution when earnings or tangible capital infusions increase its adjusted primary capital from a negative to a slight positive position. This is because the minimum cap multiples permitted a healthy institution (1.0 times capital applied on a two-week average and 1.5 times capital for a single day) will, for an improving institution that has moved from a negative to a slight positive position, be applied, at least initially, to a smaller capital base. For example, as shown in the Table 1, in period 1, an institution with otherwise acceptable characteristics, but with negative adjusted primary capital of 50, is permitted a cap of 75—0.5 times its unadjusted primary capital of 150. In period 2, it moves to a positive adjusted primary capital position of 20 and, all other things equal, obtains a lower cap of 20—1.0 times its now positive adjusted capital. This disparity will continue until the higher multiple applied to the adjusted primary capital base equals the smaller multiple times the larger unadjusted primary capital base. Because the difference between unadjusted and adjusted primary capital reflects the intangibles counted as
1 The policy statement defines “adjusted primary 

capital” as the sum of the primary capital 
components (i.e. common stock, perpetual-preferred 
stock, surplus, undivided profits, contingency and 
other capital reserves, qualifying mandatory 
convertible instruments, allowances for possible 
loan losses (exclusive of allocated transfer risk 
reserves), and minority interests in equity accounts 
of consolidated subsidiaries, but excluding limited 
life preferred stock), less all intangible assets and 
deferred net losses on loans and other assets sold. 
Adjusted primary capital for thrift institutions 
would include any capital assistance provided by 
the Federal Deposit Insurance Corporation or the 
Federal Savings and Loan Insurance Corporation in 
the form of net worth certificates pursuant to 12 
U .S.C. 1823(i) or 1729(f). “Unadjusted primary 
capital”  is adjusted primary capital before 
deduction of intangible assets and deterrals.
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7 5 .In order to avoid penalizing improving institutions, the Board is amending its policy statement to authorize the Federal Reserve Banks to permit institutions that have improved their positions from negative to positive adjusted primary capital to incur Fedwire daylight overdrafts up to the greater of 0.5 times unadjusted primary capital or its appropriate cap multiple times adjusted primary capital. Reserve Banks will make the determination to allow this treatment for individual institutions on a case-by-case basis, and no institution will be eligible for such treatment unless it meets all other qualifications regarding creditworthiness; operational controls, policies, and procedures; and credit policies and procedures. All overdrafts for improving institutions will have to be collateralized. No institution will be permitted to benefit from this treatment for more than two years after obtaining a positive adjusted primary capital position. The Board has also determined to end the favorable treatment for improving institutions and for institutions with negative adjusted primary capital after December 31,1988.The following change is made in Docket No. R-0515 appearing on page 21,120 in the issue of May 22,1985, and in the Board’s release of May 17,1985:On page 21,123, the first full paragraph of the second column (the last paragraph on page 14 of the Board’s release) is amended to read as follows:Any institution with negative adjusted primary capital will be permitted to incur daylight overdrafts on Fedwire only with the permission of its Reserve Bank; all such overdrafts will have to be collateralized and will be limited to 0.5 times unadjusted primary capital on both a single-day basis and a two-week average basis. An institution that has improved its position from negative to positive adjusted primary capital, but whose intangible assets and deferred loan and other asset losses still equal one-half or more of its adjusted primary capital, may incur daylight overdrafts on

Fedwire in excess of what would normally be permitted under the Board’s policy for two years after it has achieved a positive adusted primary capital position, and only with the permission of its Reserve Bank; all such overdrafts will have to be collateralized and will be limited to 0.5 times unadjusted primary capital on both a single-day basis and a two-week average basis. Reserve Banks will decide whether to allow institutions with negative capital and improving institutions to incur daylight overdrafts on a case-by-case basis and will in no case permit an institution to incur daylight overdrafts on Fedwire unless the institution has undergone the self- assessment process outlined in the guidelines detailed in the Appendix and rated itself as having satisfactory credit policies and procedures; satisfactory operational controls, policies, and procedures; and adequate creditworthiness. These exceptions to the Board’s policy will remain in effect until January 1,1989.By order of the Board of Governors of the Federal Reserve System, June 26,1986. William W. Wiles,
Secretary o f the Board.[FR Doc. 86-14847 Filed 6-30-86; 8:45 am] 
BILLING CODE 6 2 1 0 - 0 1 - M

Bank of New England Corp. et al.; 
Applications To  Engage de Novo in 
Permissible Nonbanking ActivitiesThe companies listed in this notice have filed an application under § 225.23(a)(1) of the Board’s RegulationY (12 CFR 225.23(a)(1)) for the Board’s approval under section 4(c)(8) of the Bank Holding Company Act (12 U.S.C. 1843(c)(8)) and § 225.21(a) of RegulationY  (12 CFR 225.21(a)) to commence or to engage de novo, either directly or through a subsidiary, in a nonbanking activity that is listed in § 225.25 of Regulation Y  as closely related to banking and permissible for bank holding companies. Unless otherwise noted, such activities will be conducted throughout the United States.Each application is available for immediate inspection at the Federal Reserve Bank indicated. Once the application has been accepted for processing it will also be available for inspection at the offices of the Board of Governors. Interested persons may express their views in writing on the question whether consummation of the proposal can “reasonably be expected to produce benefits to the public, such as greater convenience, increased competition, or gains in efficiency, that outweigh possible adverse effects, such

as undue concentration or resources, decreased or unfair competition, conflicts of interests, or unsound banking practices.” Any request for a hearing on this question must be accompanied by a statement of the reasons a written presentation would not sufficein lieu of a hearing, identifying specifically any questions of fact that are in dispute, summarizing the evidence that would be presented at a hearing, and indicating how the party commenting would be aggrieved by approval of the proposal.Unless otherwise noted, comments regarding the applications must be received at the Reserve Bank indicated or the offices of the Board of Governors not later than July 23,1986.A . Federal Reserve Bank of Boston (Robert M. Brady, Vice President) 600 Atlantic Avenue, Boston, Massachusetts 02106:1. Bank o f N ew  England Corporation, Boston, Massachusetts; to engage de 
novo through its subsidiary, CBT Factors Corporation, New York, New York, in the purchase of retail installment sales and financing receivables originated by automobile dealers and other activities under § 225.25(b)(1) of the Board’s Regulation Y. These activities will be conducted in New York.B. Federal Reserve Bank of Richmond (Lloyd W. Bostian, Jr., Vice President)701 East Byrd Street, Richmond, Virginia 23261:1. One Valley Bancorp o f W est 
Virginia, Inc., Charleston, West Virginia; to engage de novo through its subsidiary, Kanawha Valley Corporation, Charleston, West Virginia, in providing data processing services for the holding company and its affiliates, and for nonaffiliated banks pursuant to § 225.25(b)(7) of the Board’s Regulation Y. Comments on this application must be received not later than July 25,1986.Board of Governors of the Federal Reserve System, June 26,1986.James McAfee,

Associate Secretary o f the Board.[FR Doc. 86-14848 Filed 6-30-86; 8:45 am] 
BILLING CODE 6 2 1 0 - 0 1 - M

Duco Bancshares, Inc., et al.; 
Formations of, Acquisitions by, and 
Mergers of Bank Holding CompaniesThe companies listed in this notice have applied for the Board’s approval under section 3 of the Bank Holding Company Act (12 U .S.C . 1842) and § 225.14 of the Board’s Regulation Y  (12 CFR 225.14) to become a bank holding company or to acquire a bank or bank holding company. The factors that are
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considered in acting on the applications are set forth in section 3(c) of the Act (12 U.S.C. 1842(c)).Each application is available for immediate inspection at the Federal Reserve Bank indicated. Once the application has been accepted for processing, it will also be available for inspection at the offices of the Board of Governors. Interested persons may express their views in writing to the Reserve Bank or to the offices of the Board of Governors. Any comment on an application that requests a hearing must include a statement of why a written presentation would not suffice in lieu of a hearing, identifying specifically any questions of fact that are in dispute and summarizing the evidence that would be presented at a hearing.Unless otherwise noted, comments regarding each of these applications must be received not later than July 23, 198aA. Federal Reserve Bank of Chicago (Franklin D. Dreyer, Vice President) 230 South LaSalle Street, Chicago, Illinois 60690:1. Duco Bancshares, Inc., Villa Park, Illinois; to become a bank holding company by acquiring 100 percent of the voting shares of Bank of Villa Park, Villa Park, Illinois.2. P.T.C. Bancorp, Brookville, Indiana; to acquire 100 percent of the voting shares of Arlington Banc Corporation, Arlington, Indiana, and thereby indirectly acquire Arlington State Bank, Arlington, Indiana.B. Federal Reserve Bank of Dallas (Anthony J. Montelaro, Vice President) 400 South Akard Street, Dallas, Texas 75222;1. Fidelity Resources Company,Dallas, Texas; to become a bank holding company by acquiring 80 percent of the voting shares of Fidelity National Bank, Dallas, Texas.Board of Governors of the Federal Reserve System, June 25,1986.James McAfee,
Associate Secretary o f  the Board.[FR Doc. 86-14725 Filed 6-30-86; 8:45 am] 
BILLING CODE 6210-01-M

DS Bancor, Inc., et at.; Formations of, 
Acquisitions by, and Mergers of Bank 
Holding CompaniesThe companies listed in this notice nave applied for the Board’s approval under section 3 of the Bank Holding Company Act (12 U.S.C. 1842) and § 225.14 of the Board’s Regulation Y  (12 CFR 225.14) to become a bank holding company or to acquire a bank or bank holding company. The factors that are considered in acting on the applications

are set forth in section 3(c) of the Act (12 U .S.C. 141842(c)).Each application is available for immediate inspection at the Federal Reserve Bank indicated. Once the application has been accepted for processing, it will also be available for inspection at the offices of the Board of Governors. Interested persons may express their views in writing to the Reserve Bank or to the offices of the Board of Governors. Any comment on an application that requests a hearing must include a statement of why a written presentation would not suffice in lieu of a hearing, identifying specifically any questions of fact that are in dispute and summarizing the evidence that would be presented at a hearing.Unless otherwise noted, comments regarding each of these applications must be received not later than July 25, 1986.A . Federal Reserve Bank of Boston (Robert M. Brady, Vice President) 600 Atlantic Avenue, Boston, Massachusetts 02106:1. D S Bancor, Inc., Derby,Connecticut; to become a bank holding company by acquiring 100 percent of the voting shares of The Derby Savings Bank, Derby, Connecticut.2. The One Bancorp, Portland, Maine; to acquire 100 percent of the voting shares of The Bank of Hartford, Inc.,S .A ., Hartford, Connecticut Comments on this application must be received not later than July 23,1986.B. Federal Reserve Bank of Cleveland (Lee S. Adams, Vice President) 1455 East Sixth Street, Cleveland, Ohio 44101:1. First Security Corporation o f 
Kentucky, Lexington, Kentucky; to acquire 100 percent of the voting shares of State Financial Bancshares, Inc., Richmond, Kentucky, and thereby indirectly acquire State Bank and Trust Company of Richmond, Richmond, Kentucky.In connection with this application, First Security Affiliates, Inc., Lexington, Kentucky (formerly Danville Bancorp, Inc., Lexington, Kentucky), a subsidiary of First Security Corporation of Kentucky, Lexington, Kentucky, has applied to merge with State Financial Bancshares, Inc., Richmond, Kentucky.C. Federal Reserve Bank of Chicago (Franklin D. Dreyer, Vice President) 230 South LaSalle Street, Chicago, Illinois 60690:1. First o f Am erica Bank Corporation, Kalamazoo, Michigan; to acquire 100 percent of the voting shares of New Century Bank Corporation, Bay City, Michigan, and thereby indirectly acquire New Century Bank, Frankenmuth, Michigan; New Century Bank-Metro West, I lowell, Michigan; New Century

Bank-Lapeer, N .A ., Lapeer, Michigan; New Century Bank-Mount Pleasant, Mount Pleasant, Michigan; New Century Bank-Ausable, Oscoda, Michigan; New Century Bank-West Branch, West Branch, Michigan; New Century Bank- Thumb, Bad Axe, Michigan; and New Century Bank-Bay City, N .A ., Bay City, Michigan.Board of Governors of the Federal Reserve System, June 26,1986.James McAfee,
Associate Secretary o f the Board.[FR Doc. 86-14849 Filed 6-30-86; 8:45 amj 
B I L U N G  C O D E  6 2 1 0 - 0 1 - M

First American Acquisition Corp.; 
Formation of, Acquisition by, or 
Merger of Bank Holding Cos. and 
Acquisition of Nonbanking CompanyThe company listed in this notice has applied under § 225.14 of the Board’s Regulation Y  (12 CFR 225.14) for the Board’s approval under section 3 of the Bank Holding Company Act (12 U.S.C. 1842) to become a bank holding company or to acquire voting securities of a bank or bank holding company. The listed company has also applied under § 225.23(a)(2) of Regulation Y  (12 CFR 225.23(a)(2)) for the Board’s approval Ainder section 4(c)(8) of the Bank Holding Company Act (12 U .S.C. 1843(c)(8)) and § 225.21(a) of Regulation Y  (12 CFR 225.21(a)) to acquire or control voting securities or assets of a company engaged in a nonbanking activity that is listed in § 225.25 of Regulation Y  as closely related to banking and permissible for bank holding companies, or to engage in such an activity. Unless otherwise noted, these activities will be conducted throughout the United States.The application is available for immediate inspection at the Federal Reserve Bank indicated. Once the application has been accepted for processing, it will also be available for inspection at the offices of the Board of Governors. Interested persons may express their views in writing on the question whether consummation of the proposal can “reasonably be expected to produce benefits to the public, such as greater convenience, increased competition, or gains in efficiency, that outweigh possible adverse effects, such as undue concentration of resources, decreased or unfair competition, conflicts of interests, or unsound banking practices.” Any request for a hearing on this question must be accompanied by a statement of the reasons a written presentation would not suffice in lieu of a hearing,



23832 Federal Register / Vol. 51, No. 126 / Tuesday, July 1 , 1986 / Noticesidentifying specifically any questions of fact that are in dispute, summarizing the evidence that would be presented at a hearing, and indicating how the party commenting would be aggrieved by approval of the proposal.Comments regarding the application must be received at the Reserve Bank indicated or the offices of the Board of Governors not later than July 24,1986.A . Federal Reserve Bank of Atlanta (Robert E. Heck, Vice President) 104 Marietta Street, N.W ., Atlanta, Georgia 30303:1. First Am erican Acquisition Corp., Nashville, Tennessee; to become a bank holding company by merging with Tennessee National Bancshares, Inc., Maryville, Tennessee, and thereby indirectly acquire First National Bank of Jefferson City, Jefferson City, Tennessee; Merchants and Farmers Bank, Greenback, Tennessee; Bank of C a n a an County, Woodbury, Tennessee; Citizens State Bank, McMinnville, Tennessee and Blount National Bank, Maryville, Tennessee.Applicant has also applied to acquire Southeastern Life Insurance Company, Maryville, Tennessee, and thereby engage in the underwriting of credit life, accident and health insurance pursuant to § 225.25(b)(9) of the Board’s Regulation Y.Board of Governors of the Federal Reserve System, June 25,1986.James McAfee,
Associate Secretary of the Board.[FR Doc. 86-14726 Filed 8-30-86; 8:45 am] 
BILLING CODE 6210-01-M

Excel Bancorp, Inc.; Formation of, 
Acquisition by, or Merger of Bank 
Holding Companies; and Acquisition of 
Nonbanking CompanyThe company listed in this notice has applied under § 225.14 of the Board’s Regulation Y  (12 CFR 225.14) for the Board’s approval under section 3 of the Bank Holding Company Act (12 U .S.C. 1842) to become a bank holding company or to acquire voting securities of a bank or bank holding company. The listed company has also applied under § 225.23(a)(2) of Regulation Y  (12 CFR 225.23(a)(2)) for the Board’s approval under section 4(c)(8) of the Bank Holding Company Act (12 U.S.C. 1843(c)(8)) and § 225.21(a) of Regulation Y  (12 CFR 225.21(a)) to acquire or control voting securities or assets of a company engaged in a nonbanking activity that is listed in § 225.25 of Regulation Y  as closely related to banking and permissible for bank holding companies, or to engage in auch an activity. Unless otherwise noted,

these activities will be conducted throughout the United States.The application is available for immediate inspection at the Federal Reserve Bank indicated. Once the application has been accepted for processing, it will also be available for inspection at the offices of the Board of Governors. Interested persons may express their views in writing on die question whether consummation of the proposal can “reasonably be expected to produce benefits to the public, such as greater convenience, increased competition, or gains in efficiency, that outweigh possible adverse effects, such as undue concentration of resources, decreased or unfair competition, conflicts of interests, or unsound banking practices.” Any request for a hearing on this question must be accompanied by a statement of the reasons a written presentation would not suffice in lieu of a hearing, identifying specifically any questions of fact that are in dispute, summarizing the evidence that would be presented at a hearing, and indicating how the party commenting would be aggrieved by approval of the proposal.Comments regarding the application must be received at the Reserve Bank indicated or the offices of the Board of Governors not later than July 25,1986.A . Federal Reserve Bank of Boston (Robert M. Brady, Vice President) 600 Atlantic Avenue, Boston, Massachusetts 02106:1. E xcel Bancorp, Inc., Quincy, Massachusetts; to become a bank holding company by acquiring 100 percent of the voting shares of Quincy Savings Bank, Quincy, Massachusetts,Excel Bancorp, Inc., has also applied to engage de novo through its subsidiary, Mutual Advisory Corporation, Braintree, Massachusetts, in providing data processing and transmission services, as permitted by § 225.25(b)(7) of the Board’s Regulation Y; and in providing securities brokerage services and incidental services where the securities brokerage services are restricted to buying and selling securities solely as agent for the account of customers, as permitted by § 225.25(b)(15) of the Board’s Regulation Y.Board of Governors of the Federal Reserve System, June 27,1986.James McAfee,
Associated Secretary of the Board.[FR Doc. 86-14988 Filed 6-30-86; 8:45 am] 
BILUNG CODE 6210-01-M

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES

Food and Drug Administration

[Docket No. 85N-0481]

Offer To  Develop Proposed Standards 
for Class II Medical Devices; 
Cooperative Agreement; Availability of 
Funds

a g e n c y : Food and Drug Administration. 
ACTION: Notice.
s u m m a r y : The Food and Drug Administration (FDA) is issuing for informational purposes this notice of the application requirements for persons that request support to develop a proposed performance standard for any class II medical device. The notice discusses typical standards development activities to which FDA may contribute. The notice also provides guidance on (1) the mechanisms through which FDA may support development of a standard, (2) delineation of FDA’s involvement in development of a proposed standard toward which the agency provides support, and (3) the method by which offerors may apply for support.
FOR FURTHER INFORMATION CONTACT: Nancy Lowe-Clements, Center for Devices and Radiological Health (HFZ- 84), Food and Drug Administration, 5600 Fishers Lane, Rockville, MD 20857, 301- 443-4874.
SUPPLEMENTARY INFORMATION: Background/IntroductionOn May 28,1976, the Medical Device Amendments of 1976 (the amendments) (Pub. L. 94-295), amending the Federal Food, Drug, and Cosmetic Act (the act) (21 U .S.C. 301 et seq.), became law. The amendments establish a comprehensive system for the regulation of medical devices intended for human use. One provision of the amendments, section 513 of the act (21 U .S.C. 360c), establishes three categories (classes) of devices. Membership in each class depends on the regulatory controls needed to provide reasonable assurance of the safety and effectiveness of a device. The three categories are as follows: Class I, general controls; class II, performance standards; and class III, premarket approval.Under section 513(a)(1)(B) of the act, a class II device is a device for which general controls by themselves are insufficient to provide reasonable assurance of the safety and effectiveness of the device, for which there is sufficient information to
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establish a performance standard to provide such assurance, and for which “it is therefore necessary to establish * * * a performance standard under section 514 (21 U.S.C. 360d) to provide reasonable assurance of its safety and effectiveness.”The House Report on the Medical Device Amendments of 1976 (H. Rept. 94-853, 94th Cong., 2d Sess. 26 (1976)) provides that FDA is to establish performance standards for class II devices by regulation "usually after opportunity for submission of existing standards developed by public entities or by private standard-setting organizations as proposed standards or opportunity for public or private entities to develop proposed standards.” Also, it states “In order to enable standards to be developed by consumer and professional organizations not financially able to develop standards, the proposed legislation authorizes [FDA] to contribute to the costs of development of a proposed standard.”(H. Rept. 94-853, 94th Cong., 2d Sess. 28 

(1976) . )Consistent with the legislative history, as one of the steps in a proceeding to establish a performance standard for any class II device, FDA is required by section 514(c)(1)(B) of the act and §§ 861.20(c) and 861.22 of the regulations to issue a notice providing an opportunity for any interested person, including any Federal agency, to offer to develop a performance standard for the device to control the risks associated with the device.Section 514(e)(3) of the act provides that if FDA accepts an offer or offers to develop a proposed performance standard for any device for which a standards-setting proceeding has been initiated, the agency may, if requested, agree to support certain of the costs of development of the standard. Accordingly, Part 861 of FDA’s regulations (21 CFR Part 861), which implements section 514 of the act, discusses in detail the procedures for performance standards development including: (1) The contents of standards (§ 861.7), (2) the standards development process (§ 861.20), (3) the information required to be included in any offer to develop a proposed standard (§ 861.26),(4) the conditions under which FDA may accept an offer to develop a standard (§ 861.28), (5) the records and reports required of any person engaged in the development of a proposed standard (§ 861.30), and (6) the items of cost of developing a proposed standard toward which FDA may contribute (§ 861.32). The collection of information requirements that are contained in Part

861 have been approved by the Office of Management and Budget (OMB) and were assigned OMB and control number 0910-0072.FDA has initiated proceedings under section 514 of the act to establish performance standards for several class II devices that the agency has identified as having the highest priority for establishing a standard (see 48 FR 27723, June 17,1983; and 48 FR 31393, July 8,1983). To date, FDA has issued notices under section 514(c) of the act for the cardiac monitor (including cardiotachometer and rate alarm)(Docket No. 83N-0191) (see 50 FR 48156; November 21,1985), for the vascular graft prosthesis of 6 millimeters (mm) and greater diameter (Docket No. 83N- 0190) (see 51 FR 584; January 6,1986), for the central nervous system fluid shunt and components (Docket No. 83N-0192) (see 51 FR 6862; February 26,1986), for the breathing frequency monitor (neonatal apnea monitor) (Docket No. 83N-0193) (see 51 FR 6886; February 26, 1986), and for the continuous ventilator and ventilator tubing (Docket No. 85N- 0030) (see 51 FR 11516; April 3,1988).The agency expects to issue, in the near future, such notices for other devices identified in the June 17 and July 8,1983, notices.FDA advises that in accordance with the provisions of section 514(e)(3) of the act and § 861.32, if any offer to develop a performance standard for a class II device for which the agency has issued a notice under section 514(c) of the act is accepted, FDA may, upon application (which may be made before the acceptance of the offer), agree to contribute to the offeror’s cost in developing a proposed standard if FDA determines that such contribution is likely to result in a more satisfactory standard than would be developed without such contribution.The notices that FDA issues under section 514(c) of the act set out in detail the information that the agency has determined is relevant with respect to an offeror’s qualifications to develop a proposed performance standard for the device and that any offeror shall include in an offer to develop a proposed standard. FDA is issuing this notice to provide further guidance to interested persons regarding procedures by which they may apply for a contribution. The following general guidance for offerors requesting a contribution are intended to make clear the provisions in section 514(e) of the act and Part 861.
I. A vailability o f FundsFDA anticipates that financial support for an offeror who applies for a contribution by FDA toward the

offeror’s cost in developing a proposed performance standard will be contingent upon the availability of funds.
II. Lim its o f ContributionIn accordance with section 514(e)(3) of the act and § 861.32, typical standards development activities to which FDA may contribute include:1. Research and analysis of the existing literature pertaining to the medical device that is the subject of the development effort;2. Testing of representative medical devices in support of the development effort; and3. Preparation of, and participation in public review of, draft standards.Items of cost to which FDA may not contribute include:1. Costs for the construction or acquisition of any interest in land or buildings;2. Costs for the payment of salaries in excess of the amount paid by the offeror at the time immediately preceding the offer, excluding routine increases which may accrue during the development period;3. Costs for the payment of items in excess of the offeror’s actual costs;4. Costs for an item with a usable lifespan extending beyond the development period, except that contribution may be made toward the portion of an item’s cost allocable to the development of the proposed standard as determined by the difference between the item’s estimated market value at the termination of the development period and the total cost of its acquisition; and5. Costs determined not to be allowed under generally accepted accounting principles and practices or of Parts l t o  31 of the regulations providing for the Federal Acquisition Regulations System (48 CFR Parts 1 to 31) (the FAR System).
III. M echanism  o f SupportA . Award InstrumentShould FDA agree to contribute to the offeror’s cost in developing a proposed standard for a device, support will be provided through the means of a Cooperative Agreement Award to non- Federal institutions and individuals and through an interagency agreement to Federal institutions. Cooperative Agreement Awards will be subject to the cost principles set forth in the FAR System. Cooperative agreements are authorized under Pub. L. 95-224 and interagency agreements under the Economy Act of 1932 as amended (31 U.STC. 1535; formerly 31 U .S.C. 606).B. Eligibility



23834 Federal Register / Vol. 51, No. 126 / Tuesday, July 1, 1986 / NoticesSupport by FDA to the offeror’s cost in developing a performance standard may be available to any person, including any for-profit entity, public or private nonprofit entity, State or local unit of government, or any Federal agency.C. Length of SupportThe length of time that FDA may continue its support will depend on the nature of the standard being developed and upon the applicant’s estimate of time required to complete the standard. Continuation of FDA’s support of the offeror’s cost beyond the first year will be based upon FDA’s review of the offeror’s performance during the preceding year and on the availability of funds.D. Funding PlanAs required by section 514(e)(1) of the act and § 861.28(a), in choosing among competing offerors, the offerors that do not have any financial interest in the particular device for which a proposed standard is sought or in the device industry generally will be preferred, all other things being equal. The number of offerors funded will depend upon the quality of the offers submitted to the agency and on the availability of funds.The items of cost toward which FDA may contribute are those allowable direct and indirect costs allocable to the development project as set forth in the applicable subparts of Parts 1 to 31 of the FAR System.Any offeror that receives a cooperative agreement award will be required to maintain records that fully disclose the total costs and expenditures for the development of the standard, and such other records as are necessary to permit an effective audit, for a period of 3 years after the end of the cooperative agreement. FDA will require the offeror to grant the agency access to audit any books, documents, papers, or other records relating to the expenditure of any funds contributed by FDA.
IV . Delineation o f Substantive 
Involvem entInherent in the cooperative agreement award is substantive involvement by the awarding agency. Involvement may be modified to fit the unique characteristics of each device for which a proposed standard is being developed.Substantive involvement by FDA includes, but is not limited to, the following:1. FDA will appoint project officers who will actively monitor the FDA- supported standards development. During monitoring, FDA may direct or redirect the development of the proposed standard.

2. FDA scientists will collaborate in determining the methodological approaches to be used.3. Other FDA scientists (e.g., epidemiologists, statisticians) will collaborate in the data analysis, interpretation of findings, and, where appropriate, writing of the proposed standard.4. FDA will have final approval for any consultants to be hired to offer scientific and technical expertise on the development of the proposed standard.5. FDA will collaborate in the preparation of, and participation in, public review of draft standards.
V. M ethod o f ApplicationApplications are to be submitted on Form PHS-398, Application for Public Health Service Grant. The face page of the application is to reflect the docket number found in the heading of the Federal Register notice issued under section 514(c) of the act for the device for which the offeror is requesting support (see e.g., Background/ Introduction section of this notice) and the request for application (RFA) number, if known. Prospective applicants should also label the outside of the mailing package with the docket number (and the RFA number, if known).Data included in the application, if restricted with a statement prohibiting public disclosure, may be entitled to confidential treatment as trade secret or confidential commercial or financial information within the meaning of the Freedom of Information Act (5 U .S.C. 552(b)(4)) and FDA’s public information regulations (21 CFR Part 20).The original and six copies of the completed application should be delivered to the Dockets Management Branch (HFA-305), Food and Drug Administration, Rm. 4-62, 5600 Fishers Lane, Rockville, MD 20857. Application kits and supplemental instructions are available from Kathryn McKnight, Division of Contracts and Grants Management (HFA-520), Rm. 15A-17, 5600 Fishers Lane, Rockville, MD 20857, 301-443-6170. The collection of information that is requested on Form PHS-398 and the instructions for the form have been submitted by the Public Health Service to the Office of Management and Budget (OMB), and are approved and assigned OMB control number 0925-0001.
VI. Reporting RequirementsAny offeror that receives support by FDA for costs associated with developing a proposed standard will be required to submit quarterly progress reports. These reports will be due within

30 days from the last day of each quarter. Financial status reports will be required to be submitted on a quarterly basis and a final report will be required to be submitted within 90 days after completion of the cooperative agreement.
VII. Public Disclosure o f OffersInformation included in an offer to develop a proposed standard is to be made available to the public only if the offer is accepted (except for information exempt from disclosure under 21 CFR 20.61), or if disclosure is required under 21 CFR Part 20.Dated: June 20,1986.John C . Villforth,
Director, Center for Devices and Radiological 
Health.[FR Doc. 86-14736 Filed 6-30-86; 8:45 am] 
BILUNG CODE 4160-01-M

[Docket No. 86M-0184]

C T L  Inc.; Premarket Approval of 
CustomEyes™-45 L, CustomEyes™- 
45L Toric, CustomEyes™ L 
CustomEyes™-55 L Toric, and CTL-M, 
(Bufilcon A) Tinted Hydrophilic 
Contact Lenses

AGENCY: Food and Drug Administration. 
a c t i o n : Notice.
s u m m a r y : The Food and Drug Administration (FDA) is announcing its approval of the application by CTL, Inc., Raleigh, NC, for premarket approval, under the Medical Device Amendments of 1976, of the CustomEyes™-45 L, CustomEyes™=45 L Toric, CustomEyes™-55 L, CustomEyes™=55 L Toric, and CTL-M (bufilcon A) Tinted Hydrophilic Contact Lenses. After reviewing the recommendation of the Ophthalmic Devices Penal, FDA’s Center for Devices and Radiological Health (CDRH) notified the applicant of the approval of the application.
DATE: Petitions for administrative review by July 31,1986.
ADDRESS: Written requests for copies of the summary of safety and effectiveness data and petitions for administrative review to the Dockets Management Branch (HFA-305), Food and Drug Administration, Rm. 4-62, 5600 Fishers Lane, Rockville, MD 20857.
FOR FURTHER INFORMATION CONTACT: David M. Whipple, Center fro Devices and Radiological Health (HFZ-460), Food and Drug Administation, 8757 Georgia Ave., Silver Spring, MD 20910, 301-427-7940.
SUPPLEMENTARY INFORMATION: On August 12,1985, CTL, Inc., Raleigh, NC
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27612, submitted to CDRH an application for premarket approval of the CustomEyes™=45 L, CustomEyes™- 45 L Toric, CustomEyes™-55 L, CustomEyes™-55 L Toric, and CTL-M (bufilcon A) Tinted Hydrophilic Contact Lenses. These tinted lenses range in powers from —20.00 diopters (D) to +20.00 D and are indicated for daily wear and extended wear from 1 to 30 days between removals for cleaning and disinfection as recommended by the eye care practitioner. The lenses are indicated for the correction of visual acuity in aphakic and not-aphakic persons with nondiseased eyes that are myopic or hyperopic requiring color enhancement of the eye, alternating the apparent color of the eye or masking.The lenses may be worn by persons who exhibit astigmatism of 2.00 D or less which does not interfere with visual acuity. Persons with astigmatism of 2.00 D or less may be candidates for the CustomEyes™-45 L Toric and CustomEyes™-55 L Toric lenses. CTL, Inc., will tint clear (untinted bufilcon A) finished lenses originating from Barnes- Hind, Inc., Sunnyvale, CA . The lenses are to be disinfected using either a heat or chemical lens care system. The lenses will be tinted blue, green, aqua, brown, or yellow with one or more of the four color additives (Permatint™ lens colors) in accordance with the color additive •listing provisions of 21 CFR 73.3117, 73.3118, 73.3119, and 73.3120.On October 17,1985, the Ophthalmic Devices Panel, an FDA advisory committee, reviewed and recommended approval of the application. On April 14, 1986, CDRH approved the application by a letter to the applicant from the Director of the Office of Device Evaluation, CDRH.A summary of the safety and effectiveness data on which CDRH based its approval is one file in the Dockets Management Branch (address above) and is available from that office upon written request. Requests should be identified with the name of the device and the docket number found in brackets in the heading of this document.A copy of all approved labeling is available for public inspection at CDRH—contact David M. Whipple (HFZ-460), address above.The labeling of the CustomEyes™-45 L, CustomEyes™-45 L Toric, CustomEyes™-55 L, CustomEyes™-55 L Toric, and CTL-M (bufilcon A) Tinted Hydrophilic Contact Lenses states that the lenses are to be used only with certain solutions for disinfection and other purposes. The restrictive labeling informs new users that they must avoid using certain products, such as solutions

intended for use with hard contact lenses only. The restrictive labeling needs to be updated periodically, however, to refer to new lens solutions that CDR approves for use with approved contact lenses made of polymers other thanpolymethylmethacrylate, to comply with the Federal Food, Drug, and Cosmetic Act (the act) (21 U .S.C. 301 et seq.), and regulations thereunder, and with the Federal Trade Commission Act (15 U .S.C. 41-58), as amended. Accordingly, whenever CDRH publishes a notice in the Federal Register of approval of a new solution for use with an approved lens, each contact lens manufacturer or PMA holder shall correct its labeling to refer to the new solution at the next printing or at any other time CDRH prescribes by letter to the applicant.
Opportunity for Administrative ReviewSection 515(d)(3) of the act (21 U.S.C. 360e(d)(3)) authorizes any interested person to petition, under section 515(g) of the act (21 U .S.C. 360e(g)), for administrative review of CDRH’s decision to approve this application. A  petitioner may request either a formal hearing under Part 12 (21 CFR Part 12) of FDA’s administrative practices and procedures regulations or a review of the application and CDRH’s action by an independent advisory committee of experts. A  petition is to be in the form of a petition for reconsideration under § 10.33(b) (21 CFR 10.33(b)). A  petitioner shall identify the form of review requested (hearing or independent advisory committee) and shall submit with the petition supporting data and information showing that there is a genuine and subtantial issue of material fact for resolution through administrative review. After reviewing the petition, FDA will decide whether to grant or deny the petition and will publish a notic eof its decision in the 
Federal Register. If FDA grants the petition, the notice will state the issue to be reviewed, the form of review to be used, the persons who may participate in the review, the time and place where the review will occur, and other details.Petitioners may, at any time on or before July 31,1986), file with the Dockets Management Branch (address above) two copies of each petition and supporting data and information, identified with the name of the device and the docket number found in brackets in the heading of this document. Received petitions may be seen in the office above between 9 a.m. and 4 p.m., Monday through Friday.This notice is issued under the Federal Food, Drug, and Cosmetic Act (secs. 515(d), 520(h), 90 Stat. 554-555, 571 (21

U .S.C. 360e(d), 360j(h))) and under authority delegated to the Commissioner of Food and Drugs (21 CFR 5.10) and redelegated to the Director, Center for Devices and Radiological Health (21 CFR 5.53).Dated: June 23,1986 John C. Villforth,
Director, Center for Devices and Radiological 
Health.[FR Doc. 86-19738 Filed 6-30-86; 8:45 am] 
BILLING CODE 4160-01-M

[Docket No. 83M-0230]

CTL, Inc.; Premarket Approval of 
CustomEyes ™-70 L (Lidofilcon A) and 
CustomEyes ™-79 L (Lidofilcon B) 
Tinted Hydrophilic Contact Lenses

AGENCY: Food and Drug Administration. 
a c t i o n : Notice.
s u m m a r y : The Food and Drug Administration (FDA) is announcing its approval of the application by CTL, Inc., Raleigh, NC, for premarket approval, under the Medical Device Amendments of 1976, of the spherical CustomEyes ™ - 70 L (lidofilcon A) and CustomEyes ™ - 79 L (lidofilcon B) Tinted Hydrophilic Contact Lenses. After reviewing the recommendation of the Ophthalmic Devices Panel, FDA’s Center for Devices and Radiological Health (CDRH) notified the applicant of the approval of the application.
d a t e : Petitions for administrative review by July 31,1986. 
a d d r e s s : Written requests for copies of the summary of safety and effectiveness data and petitions for administrative review to the Dockets Management Branch (HFA-305), Food and Drug Administration, Rm. 4-62, 5600 Fishers Lane, Rockville, MD 20857.
FOR FURTHER INFORMATION CONTACT: David M. Whipple, Center for Devices and Radiological Health (HFZ-460),Food and Drug Administration, 8757 Georgia Ave., Silver Spring, MD 20910, 301-427-7940.
SUPPLEMENTARY INFORMATION: On August 12,1985, CTL, Inc., Raleigh, NC 27612, submitted to CDRH an application for premarket approval of the spherical CustomEyes ™-70 L (lidofilcon A) and CustomEyes ™-79 L (lidofilcon B) Tinted Hydrophilic Contact Lenses. The tinted CustomEyes ™-70 L lenses range in powers from —12.00 diopters (D) to +8.00 D and are indicated for daily wear or extended wear from 1 to 30 days between removals for cleaning and disinfection as recommended by the eye



23836 Federal Register / Vol. 51, No. 126 / Tuesday, July 1, 1986 / Noticescare practitioner. The lenses are indicated for the correction of visual acuity in not-aphakic persons with nondiseased eyes that are myopic or hyperopic requiring color enhancement of the eye, altering the apparent color of the eye, or masking. The lenses may be worn by persons who exhibit astigmatism of 2.00 D or less that does not interfere with visual acuity. The tinted CustomEyes ™-79 L lenses range in powers from —10.10 D to +20.00 D and are indicated for extended wear from 1 to 30 days between removals for cleaning and disinfection as recommended by the eye care practitioner. The lenses are indicated for the correction of visual acuity in aphakic persons with nondiseased eyes requiring color enhancement of the eye, altering the apparent color of the eye, or masking. The CustomEyes ™-79 L lenses are also indicated for therapeutic use for those therapeutic indications listed in the approved labeling. The lenses are to be disinfected using either a heat or chemical lens care system. The lenses will be tinted blue, green, aqua, brown, or yellow with one or more of the four color additives (Permatint ™  lens colors) in accordance with the color additive listing provisions of 21 CFR 73.3117, 73.3118, 73.3119, and 73.3120.On October 17,1985, the Ophthalmic Devices Panel, an FDA advisory committee, reviewed and recommended approval of the application. On April 30, 1986, CDRH approved the application by a letter to the applicant from the Director of the Office of Device Evaluation, CDRH.A  summary of the safety and effectiveness data on which CDRH based its approval is on file in the Dockets Management Branch (address above) and is available from that office upon written request. Requests should be identified with the name of the device and the docket number found in brackets in the heading of this document.A  copy of all approved labeling is available for public inspection at CDRH. Contract David M. Whipple (HFZ-460), address above.The labeling of the approved contact lenses states that the lens is to be used only with certain solutions for disinfection and other purposes. The restrictive labeling informs new users that they must avoid using certain products, such as solutions intended for use with hard contact lenses only. The restrictive labeling needs to be updated periodically, however, to refer to new lens solutions that CDRH approves for use with approved contact lenses made of polymers other than polymethylmethacrylate, to comply with

the Federal Food, Drug, and Cosmetic Act (the act) (21 U .S.C. 301 et seq.), and regulations thereunder, and with the Federal Trade Commission Act (15 U.S.C. 41-58), as amended. Accordingly, whenever CDRH publishes a notice in the Federal Register of approval of a new solution for use with an approved lens, each contact lens manufacturer or PMA holder shall correct its labeling to refer to the new solution at the next printing or at any other time CDRH prescribes by letter to the applicant.
Opportunity for Administrative ReviewSection 515(d)(3) of the act (21 U.S.C. 360e(d)(3)) authorizes any interested person to petition, under section 515(g) of the act (21 U.S.C. 360e(g)), for administrative review of CDRH’s decision to approve this application. A  petitioner may request either a formal hearing under Part 12 (21 CFR Part 12) of FDA’s administrative practices and procedures regulations or a review of the application and CDHR’s action by an independent advisory committee of experts. A  petition is to be in the form of a petition for reconsideration under § 10.33(b) (21 CFR 10.33(b)). A  petitioner shall identify the form of review requested (hearing or independent advisory committee) and shall submit with the petition supporting data and information showing that there is a genuine and substantial issue of material fact for resolution through administrative review. After reviewing the petition, FDA will decide whether to grant or deny the petition and will publish a notice of its decision in the Federal Register. If FDA grants the petition, the notice will state the issue to be reviewed, the form of review to be used, the persons who may participate in the review, the time and place where the review will occur, and other details.Petitioners may, at any time on or before July 31,1986 file with the Dockets Management Branch (address above) two copies of each petition and supporting data and information, identified with the name of the device and the docket number found in brackets in the heading of this document. Received petitions may be seen in the office above between 9 a.m. and 4 p.m., Monday through Friday.This notice is issued under the Federal Food, Drug, and Cosmetic Act (secs. 515(d), 520(h), 90 Stat. 554-555, 571 (21 U.S.C. 360e(d), 360j(h))) and under authority delegated to the Commissioner of Food and Drugs (21 CFR 5.10) and redelegated to the Director, Center for Devices and Radiological Health (21 CFR 5.53).

Dated: June 23,1983.John C . Villforth,
Director, Center for Devices and Radiological 
Health.[FR Doc. 86-14739 Filed 6-30-86; 8:45 am) 
BILLING CODE 4610-01-M

[Docket No. 86M-0238J

Organon Teknika Corp.; Premarket 
Approval of Hepanostika™ HBeAg/ 
Antl-HBe Mlcroelisa System (In Vitro 
Enzyme Immunoassay for Hepatitis B 
e Antigen (HBeAg) and Anti-HBe in 
Serum or Plasma)

AGENCY: Food and Drug Administration. 
a c t i o n : Notice.
SUMMARY: The Food and Drug Administration (FDA) is announcing its approval of the application by Organon Teknika Corp., Morris Plains, NJ, for premarket approval, under the Medical Device Amendments of 1976, of the HEPANOSTIKA™ HBeAg/Anti-HBe MICROELISA System (in vitro enzyme immunoassay for hepatitis B e Antigen (HBeAg) and Anti-HBe in serum or plasma). After reviewing the recommendation of the Microbiology Devices Panel, FDA’s Center for Devices and Radiological Health (CDRH) notified the applicant of the approval of the application.
d a t e : Petitions for administrative review by July 31,1986.
ADDRESS: Written requests for copies of the summary of safety and effectiveness data and petitions for administrative review to the Dockets Management Branch (HFA-305), Food and Drug Administration, Rm. 4-62, 5600 Fishers Lane, Rockville, MD 20857.
FOR FURTHER INFORMATION CONTACT: Joseph L. Hackett, Center for Devices and Radiological Health (HFZ-440), Food and Drug Administration, 8757 Georgia Ave., Silver Spring, MD 20910, 301-427-7550.
SUPPLEMENTARY INFORMATION: On December 26,1984 Organon Teknika Corp., Morris Plains, NJ 07950, submitted to CDRH an application for premarket approval of H EPAN OSTIKA™ HBeAg/ Anti-HBe M ICROELISA System. H EPANOSTIKA™ HBeAg/Anti-HBe MICROELISA System is an in vitro enzyme immunoassay device indicated for the detection of hepatitis B e antigen (HBeAg) and antibody to HBeAg (anti- HBe) in human serum or plasma, to be used as an aid in diagnosis and monitoring of patients with hepatitis B.On March 27,1985, the Microbiology Devices Panel, an FDA advisory committee, reviewed and recommended
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approval of the application. On May 14, 1986, CDRH approved the application by a letter to the applicant from the Director of the Office of Device Evaluation, CDRH.A  summary of the safety and effectiveness data on which CDRH based its approval is on file in the Dockets Management Branch (address above) and is available from that office upon written request. Requests should be identified with the name of the device and the docket number found in brackets in the heading of this document.A  copy of all approved labeling is available for public inspection at CDRH—contact Joseph L. Hackett (HFZ-440), address above.Opportunity for Administrative ReviewSection 515(d)(3) of the Federal Food, Drug, and Cosmetic Act (the act) (21 U.S.C. 360e(d)(3)) authorizes any interested person to petition, under section 515(g) of the act (21 U.S.C. 360e(g)), for administrative review of CDRH’s decision to approve this application. A  petitioner may request either a formal hearing under Part 12 (21 CFR Part 12) of FDA’s administrative practices and procedures regulations or a review of the application and CDRH’s action by an independent advisory committee of experts. A  petition is to be in the form of a petition for reconsideration under § 10.33(b) (21 CFR 10.33(b)). A  petitioner shall identify the form of review requested (hearing or independent advisory committee) and shall submit with the petition supporting data and information showing that there is a genuine and substantial issue of material fact for resolution through administrative review. After reviewing the petition, FDA will decide whether to grant or deny the petition and will publish a notice of its decision in the Federal Register. If FDA grants the petition, the notice will state the issue to be reviewed, the form of review to be used, the persons who may participate in the review, the timé and place where the review will occur, and other details.Petitioners may, at any time on or before July 31,1986, file with the Dockets Management Branch (address above) two copies of each petition and supporting data and information, identified with the name of the device and the docket number found in brackets in the heading of this document. Received petitions may be seen in the office above between 9 a.m. and 4 p.m., Monday through Friday.This notice is issued under the Federal Food, Drug, and Cosmetic Act (secs. 515(d), 520(h), 90 Stat. 554-555, 571 (21 U.S.C. 360e(d), 360j(h)) and under

authority delegated to the Commissioner of Food and Drugs (21 CFR 5.10) and redelegated to the Director, Center for Devices and Radiological Health (21 CFR 5.53).Dated: June 23, 986.John C. Villforth,
Director, Center for Devices and Radiological 
Health.[FR Doc. 86-14741 Filed 6-30-86; 8:45 amj 
BILLING CODE 4160-01-M

[Docket No. 86M-0198]

Bausch & Lomb, Inc.; Premarket 
Approval of Bausch & Lomb® HP-3 
System (Hydrogen Peroxide 
Disinfection System)

AGENCY: Food and Drug Administration. 
a c t i o n : Notice.
SUMMARY: The Food and Drug Administration (FDA) is announcing its approval of the application by Bausch & Lomb, Inc., Rochester, NY for premarket approval, under the Medical Device Amendments of 1976, of the BAUSCH & LOMB ® HP-3 System (hydrogen peroxide disinfection system). After reviewing the recommendation of the Ophthalmic Devices Panel, FDA’s Center for Devices and Radiological Healh (CDRH) notified the applicant of the approval of the application.
DATE: Petitions for administrative review by July 31,1986. 
a d d r e s s : Written requests for copies of the summary of safety and effectiveness data and petitions for administrative review to the Dockets Management Branch (HFA-305), Food and Drug Administration, Rm 4-62, 5600 Fishers Lane, Rockville, MD 20857.
FOR FURTHER INFORMATION CONTACT: David M. Whipple, Center for Devices and Radiological Health (HFZ-460), Food and Drug Administration, 8757 Georgia Ave., Silver Spring, MD 20910, 301-427-7940.
SUPPLEMENTARY INFORMATION: On November 7,1984, Bausch & Lomb, Inc., Rochester, NY 14692, submitted to CDRH an application for premarket approval of the BAUSCH & LOMB® H P- 3 System. The the BAUSCH & LOMB® HP-3 System is a 3-percent hydrogen peroxide system consisting of the the BAUSCH & LOMB® HP-3 Disinfecting Solution, Bausch & Lomb® SENSITIVE EYE S™  Saline Solution or BAUSCH & LOMB® SENSITIVE EYES™  Saline/ Cleaning Solution, and BAUSCH & LOMB® LENS Cup. the BAUSCH & LOMB® HP-3 System is indicated for use in the rinsing, disinfection, soaking

and storage of daily and extended wear soft (hydrophilic) contact lenses.On May 14,1985, the Ophthalmic Devices Panel, an FDA advisory committee, reviewed and recommended approval of the application. On April 21, 1986, CDRH approved the application by a letter to the applicant from the Director of the Office of Device Evaluation, CDRH.A  summary of the safety and effectiveness data on which CDRH based its approval is on file in the Dockets Management Branch (address above) and is available from that office upon written request. Requests should be identified with the name of the device and the docket number found in brackets in the heading of this document.A  copy of all approved labeling is available for public inspection at CDRH—contact David M. Whipple (HFZ-460), address above.The labeling of the the BAUSCH & LOMB® HP-3 System states that the system is indicated for use in the rinsing, disinfection, soaking and storage of daily and extended wear soft (hydrophilic) contact lenses.' Manufacturers of any soft (hydrophilic) contact lenses that have been approved for marketing are advised that whenever CDRH publishes a notice in the Federal Register of the approval of a new solution for use with an approved soft contact lens, the manufacturer or holder of each lens shall correct its labeling to refer to the new solution at the next printing or at such other time as CDRH prescribes by letter to the applicant.Opportunity for Administrative ReviewSection 515(d)(3) of the Federal Food, Drug, and Cosmetic Act (21 U.S.C. 360e(d)(3)) authorizes any interested person to petition, under section 515(g) of the act (21 U.S.C. 360e(g)), for administrative review of CDRH’s decision to approve this application. A  petitioner may request either a formal hearing under Part 12 (21 CFR Part 12) of FDA’s administrative practices and procedures regulations or a review of the application and CDRH’s action by an independent advisory committee of experts. A  petition is to be in the form of a petition for reconsideration under § 10.33(b) (21 CFR 10.33(b)). A  petitioner shall identify the form of review requested (hearing or independent advisory committee) and shall submit with the petition supporting data and information showing that there is a genuine and substantial issue of material fact for resolution through administrative review. After reviewing the petition, FDA will decide whether to



23838 Federal Register / Vol. 51, No. 126 / Tuesday, July 1, 1986 / Noticesgrant or deny the petition and will publish a notice of its decision in the Federal Register. If FDA grants the petition, the notice will state the issue to be reviewed, the form of review to be used, the persons who may participate in the review, the time and place where the review will occur, and other details.Petitioners may, at any time on or before July 31,1986, file with the Dockets Management Branch (address above) two copies of each petition and supporting data and information, identified with the name of the device and the docket number found in brackets in the heading of this document. Received petitions may be seen in the office above between 9 a.m. and 4 p.m., Monday through Friday.This notice is issued under the Federal Food, Drug, and Cosmetic Act (secs. 515(d), 520(h), 90 Stat. 554-555, 571 (21 U.S.C. 360e(d), 360j(h))) and under authority delegated to the Commissioner of Food and Drugs (21 CFR 5.10) and redelegated to the Director, Center for Devices and Radiological Health (21 CFR 5.53).Dated: June 23,1986.John C. Villforth,
Director, Center for Devices and Radiological 
Health.[FR Doc. 86-14737 Filed 6-30-86; 8:45 am] 
BILLING CODE 4160-01-M

[Docket No. 86M-0169]

Coburn Optical industries; Premarket 
Approval of “Natural” J  0° Angle, 
Posterior Chamber (Type II)
0° Angle, and Posterior Chamber 
(type II) 10° Angle, Posterior 
Chamber Intraocular Lenses

AGENCY: Food and Drug Administration. 
a c t i o n : Notice.
Su m m a r y : The Food and Drug Administration (FDA) is announcing its approval of the application for premarket approval under the Medical Device Amendments of 1976 (the amendments) (Pub. L. 94-295, 90 Stat. 539-583), of the Cobum Optical Industries Posterior Chamber Intraocular Lenses: “ Natural”  J 0° Angle, Posterior Chamber (Type II) 0° Angle, and Posterior Chamber (Type II) 10° Angle, sponsored by Cobum Optical Industries, Clearwater, FL. After reviewing the recommendation of the Ophthalmic Devices Panel, FDA’s Center for Devices and Radiological Health (CDRH) notified the applicant of the approval of the application.
d a t e : Petitions for administrative review by July 31,1986.

ADDRESS: Written requsts for copies of the summary of safety and effectiveness data and petitions for administrative review to the Dockets Management Branch (HFA-305), Food and Drug Administration, Rm. 4-62, 5600 Fishers Lane, Rockville, MD 20857.
FOR FURTHER INFORMATION CONTACT: Nancy C. Brogdon, Center for Devices and Radiological Health (HFZ-460), Food and Drug Administration, 8757 Georgia Ave., Silver Spring, MD 20910, 301-427-7536.
SUPPLEMENTARY INFORMATION: On June17.1985, Cobum Optical Industries, Clearwater, FL 33517, submitted to CDRH an application for premarket approval of the Cobum Optical Industries Posterior Chamber Intraocular Lenses: “ Natural”  J 0° Angle, Posterior Chamber (Type II) 0° Angle, and Posterior Chamber (Type II) 10° Angle. The devices are intended for use as primary implants in patients 60 years old and older where a cataractous lens has been removed by extracapsular extraction methods. The devices are available in powers from 14 diopters (D) through 27 D in 0.5 D increments. The haptics of the lenses are colored with a color additive ([phthalocyaninato(2-)J copper) which is listed for use in general and ophthalmic surgery and conforms to listing requirements (21 CFR 74.3045),On January 23,1986, the Ophthalmic Devices Panel, an FDA advisory committee, reviewed and recommended approval of the application. On March28.1986, CDRH approved the application by a letter to the applicant from the Director of the Office of Device Evaluation, CDRH.Under the amendments, IOL’s are regulated as class III devices (premarket approval).A  summary of the safety and effectiveness data on which CDRH based its approval is on file in the Dockets Management Branch (address above) and is available from that office upon written request. Requests should be identified with the name of the device and the docket number found in brackets in the heading of this document.A  copy of all approved labeling is available for public inspection at CDRH—contact Nancy C. Brogdon (HFZ-460), address above.Opportunity for Administrative ReviewSection 515(d)(3) of the Federal Food, Drug, and Cosmetic Act (21 U.S.C. 360e(d)(3)) authorizes any interested person to petition, under section 515(g) of the act (21 U .S.C. 360e(g)), for administrative review of CDRH’s decision to approve this application. A

petitioner may request either a formal hearing under Part 12 (21 CFR Part 12) of FDA’s administrative practices and procedures regulations or a review of the application and CDRH’s action by an independent advisory committee of experts. A  petition is to be in the form of a petition for reconsideration under § 10.33(b) (21 CFR 10.33(b)). A  petitioner shall identify the form of review requested (hearing or independent advisory committee) and shall submit with the petition supporting data and information showing that there is a genuine and substantial issue of material fact for resolution through administrative review. After reviewing the petition, FDA will decide whether to grant or deny the petition and will publish a notice of its decision in the Federal Register. If FDA grants the petition, the notice will state the issue to be reviewed, the form of review to be used, the persons who may participate in the review, the time and place where the review will occur, and other details.Petitioners may, at any time on or before July 31,1986, file with the Dockets Management Branch (address above) two copies of each petition and supporting data and information, identified with the name of the device and the docket number found in brackets in the heading of this document. Received petitions may be seen in the office above between 9 a.m. and 4 p.m., Monday through Friday.This notice is issued under the Federal Food, Drug, and Cosmetic Act (secs. 515(d), 520(h), 90 Stat. 554-555, 571 (21 U.S.C. 360e(d), 360j(h})) and under authority delegated to the Commissioner of Food and Drugs (21 CFR 5.10) and redelegated to the Director, Center for Devices and Radiological Health (21 CFR 5.53).Dated: June 23,1986.John C. Villforth,
Director, Center for Devices and Radiological 
Health.[FR Doc. 86-14742 Filed 6-30-86; 8:45 am] 
BILUNG CODE 4160-01-M

[Docket No. 86M-0237]

Seecor, Inc.; Premarket Approval of 
the Stat-Pace II Transesophageal 
Pacing System

AGENCY: Food and Drug Administration. 
ACTION: Notice.
s u m m a r y : The Food and Drug Administration (FDA) is announcing its approval of the application by Seecor, Inc., Fort Worth, TX, for premarket approval under the Medical Device
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Amendments of 1976, of the Stat-Pace II Transesophageal Pacing System. After reviewing the recommendation of the Circulatory System Devices Panel,FDA’s Center for Devices and Radiological Health (CDRH) notified the applicant of the approval of the application.
d a t e : Petitions for administrative review by July 31,1986. 
a d d r e s s : Written requests for copies of the summary of safety and effectiveness data and petitions for administrative review to the Dockets Management Branch (HFA-305), Food and Drug Administration, Rm. 4-62, 5600 Fishers Lane, Rockville, MD 20857.
FOR FURTHER INFORMATION CONTACT.* Doris Terry, Center for Devices and Radiological Health (HFZ-450), Food and Drug Administration, 8757 Georgia Ave., Silver Spring, MD 20910, 301-427- 7594.
SUPPLEMENTARY INFORMATION: On October 4,1985, Seecor, Inc., Fort Worth, TX 76118, submitted to CDRH an application for premarket approval of the Stat-Pace II Transesophageal Pacing System. The Stat-Pace II is indicated for(1) the treatment of supraventricular tachyarrhythmias: (i) Atrial flutter and(ii) paroxysmal supraventricular tachycardia including paroxysmal atrial tachycardia and Wolf-Parkinson-White Syndrome; (2) induction of increased heart rate for diagnostic studies; and (3) the differential diagnosis of certain dysrhythmias by means of esophageal electrogram.On April 21,1986, the Circulatory System Devices Panel, an FDA advisory committee, reviewed and recommended approval of the application. On April 30, 1986, CDRH approved the application by a letter to the applicant from the Director of the Office of Device Evaluation, CDRH.A  summary of the safety and effectiveness data on which CDRH based its approval is on file in the Dockets Management Branch (address above) and is available from that office upon written request. Requests should be identified with the name of the device and the docket number found in brackets in the heading of this document.A  copy of all approved labeling is available for public inspection at CDRH—contact Doris Terry (HFZ-450), address above.Opportunity for Administrative ReviewSection 515(d)(3) of the Federal Food, Drug, and Cosmetic Act (the act) (21 U.S.C. 360e(d)(3)) authorizes any interested person to petition, under section 515(g) of the act (21 U.S.C.

360e(g)), for administrative review of CDRH’s decision to approve this application. A  petitioner may request either a formal hearing under Part 12 (21 CFR Part 12) of FDA’s administrative practices and procedures regulations or a review of the application and CDRH’s action by an independent advisory committee of experts. A  petition is to be in the form of a petition for reconsideration under § 10.33(b) (21 CFR 10.33(b)). A  petitioner shall identify the form of review requested (hearing or independent advisory committee) and shall submit with the petition supporting data and information showing that there is a genuine and substantial issue of material fact for resolution through administrative review. After reviewing the petition, FDA will decide whether to grant or deny the petition and will publish a notice of its decision in the Federal Register. If FDA grants the petition, the notice will state the issue to be reviewed, the form of review to be used, the persons who may participate in the review, the time and place where the review will occur, and other details.Petitioners may, at any time on or before July 31,1986 file with the Dockets Management Branch (address above) two copies of each petition and supporting data and information, identified with the name of the device and the docket number found in bracketsin the heading of this document. Received petitions may be seen in the office above between 9 a.m. and 4 p.m., Monday through Friday.This notice is issued under the Federal Food, Drug, and Cosmetic Act (secs. 515(d), 520(h), 90 Stat. 554-555, 571 (21 U .S.C. 360e(d), 360j(h)) and under authority delegated to the Commissioner of Food and Drugs (21 CFR 5.10) and redelegated to the Director, Center for Devices and Radiological Health (21 CFR 5.53).Dated: June 23,1986.John C. Villforth,
D irector, Center fo r  D evices and R ad iological 
H ea lth .[FR Doc. 86-14743 Filed 6-30-86; 8:45 am] 
BILLING CODE 4160-01-M

Advisory Committees; Meetings

AGENCY: Food and Drug Administration. 
a c t i o n : Notice.
s u m m a r y : This notice announces forthcoming meetings of public advisory committees of the Food and Drug Administration (FDA). This notice also summarizes the procedures for the meetings and methods by which interested persons may participate in

open public hearings before FDA’s advisory committees.Meetings: The following advisory committee meetings are announced:Ophthalmic Devices Panel
D ate, tim e, and p la ce. July 17 and 18, 9 a.m., Auditorium, Hubert H. Humphrey Bldg., 200 Independence Ave. SW ., Washington,DC.
Type o f m eeting and contact person. Open public hearing, July 17, 9 a.m. to 10 a.m .; open committee discussion, 10 a.m. to 3 p.m.; closed committee deliberations, 3 p.m. to 4 p.m.; open public hearing, July 18, 9 aun. to 10 a.m.; open committee discussion, 10 a.m. to 3 p.m.; closed committee deliberations, 3 p.m. to 4 p.m.; open committee discussion, 4 p.m. to 5 p.m.; Richard E. Lippman, Center for Devices and Radiological Health (HFZ-460), Food and Drug Administration, 8757 Georgia A ve., Silver Spring, MD 20910, 301-427-7940.
General function o f the committee.The committee reviews and evaluates available data on the safety and effectiveness of devices currently in use and makes recommendations for their regulation. The committee also reviews data on new devices and makes recommendations regarding their safety and effectiveness and their suitability for marketing.
Agenda—Open public hearing. Interested persons may present data, information, or views, orally or in writing, on issues pending before the committee. Those desiring to make formal presentations should notify the contact person before June 27, and submit a brief statement of the general nature of the evidence or arguments they wish to present, the names and addresses of proposed participants, and an indication of the approximate time required to make their comments.
Open committee discussion. On July 17, die committee will discuss general issues relating to approvals of premarket approval applications (PMA’s) for Nd.YAG lasers and intraocular lenses (IOL’s), and may discuss specific PM A’s for these devices. If discussion of all pertinent Nd:YAG laser or IOL issues is not completed, discussion will be continued the following day. On July 18, the committee will discuss PMA’s for contact lenses and other ophthalmic devices and requirements for PMA approval. The committee will also discuss general requirements for multidose nonpreserved saline solution.
Closed committee deliberations. On July 17 and 18, the committee will review trade secret and/or confidential commercial information relevant to PMA’s for IOL’s, Nd:YAG lasers, contact lenses, or other ophthalmic devices. These portions of the meeting will be
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Vaccines and Related Biological 
Products Advisory Committee

Date, time and place. July 21 and 22, 8:30 a.m., Bldg. 31, Conference Rm. 6, National Institutes of Health, 9000 Rockville Pike, Bethesda, MD. Please note that times for opening and closing sessions of the meeting are approximate.
Type o f meeting and contact person. Closed committee deliberations, July 21, 8:30 a.m. to 4 p.m.; open public hearing, 4 p.m. to 5 p.m., unless public participation does not last that long; open committee discussion to follow open public hearing, if time permits; closed committee deliberations, July 22, 8:30 a.m. to 10 a.m. and 1:30 p.m. to 3:30 p.m.; open committee discussion, 10 a.m. to 12:30 p.m.; Jack Gertzog, Center for Drugs and Biologies (HFN-31), Food and Drug Administration, 5600 Fishers Lane, Rockville, MD 20857, 301-443-5455.

General function o f the committee.The committee reviews and evaluates available data on the safety and effectiveness of vaccines and related biological products and intended for use in the diagnosis, prevention, or treatment of human diseases. The committee also reviews and evaluates the quality and relevance of FDA’s research program which provides scientific support for the regulation of these products.
Agenda—Closed committee 

deliberations. The committee will review trade secret or confidential commercial information relevant to two pending license applications. This portion of the meeting will be closed to permit discussion of this information (5 U.S.C. 552b(c)(4)).
Open public hearing. Interested persons requesting to present data, information, or views, orally or in writing, on issues pending before the committee should communicate with the committee contact person.
Open committee discussion. The committee will be briefed on current issues before the Office of Biologies Research and Review.
Closed committee deliberations. The committee will review trade secret and confidential commercial information relevant to a pending license application for inactivated poliovirus vaccine (IPV) in the morning session. The committee will review trade secret information relevant to a pending investigational new drug during the afternoon session. These portions of the meeting will be closed to permit discussion of this information (5 U.S.C. 552b(c)(4)).

Open committee discussion. The committee will review clinical trial data for the pending IPV license application.
Gastroenterology-Urology Devices Panel

Date, time, and place. July 29 and 30, 9 a.m., Rm. 1207, 8757 Georgia Ave., Silver Spring, MD.
Type o f meeting and contact person. Open public hearing, July 29, 9 a.m. to 10 a.m.; open committee discussion, 10 a.m. to 11:30 a.m.; closed presentation of data, 11:30 a.m. to 12 m.; open committee discussion, 1 p.m. to 3 p.m.; closed presentation of data, 3 p.m. to 3:30 p.m.; open committee discussion, 3:30 p.m. to 4:30 p.m.; open committee discussion, July 30, 9 a.m. to 11:30 a.m.; closed presentation of data, 11:30 a.m. to 12 m.; open committee discussion, 1 p.m. to 4:30 p.m.; Norman T. Welford, Center for Devices and Radiological Health (HFZ- 420), Food and Drug Administration,8757 Georgia Ave., Silver Spring, MD 20910, 301-427-7750.

General function o f the committee.The committee reviews and evaluates available data on the safety and effectiveness of devices and makes recommendations for their regulation.
Agenda—Open public hearing. Interested persons may present data, information, or views, orally or in writing, on issues pending before the committee. Those desiring to make formal presentations should notify the contact person before July 11, and submit a brief statement of the general nature of the evidence or arguments they wish to present, the names and addresses of proposed participants, and an indication of the approximate time required to make their comments.
Open committee discussion. On July 29, the committee will discuss premarket approval applications (PMA’s) for an immunoadsorption device and an apheresis device. On July 30, the committee may discuss a PMA for a photopheresis device.
Closed presentation o f data. On July 29 and 30, trade secret and/or confidential commercial information will be presented to the committee regarding PM A’s. These portions of the meeting will be closed to permit discussion of this information (5 U.S.C. 552b(c)(4)).Each public advisory committee meeting listed above may have as many as four separable portions: (1) An open public hearing, (2) an open committee discussion, (3) a closed presentation of data, and (4) a closed committee deliberation. Every advisory committee meeting shall have an open public hearing portion. Whether or not it also includes any of the other three portions will depend upon the specific meeting

involved. The dates and times reserved for the separate portions of each committee meeting are listed above.The open public hearing portion of each meeting shall be at least 1 hour long unless public participation does not last that long. It is emphasized, however, that the 1 hour time limit for an open public hearing represents a minimum rather than a maximum time for public participation, and an open public hearing may last for whatever longer period the committee chairperson determines will facilitate the committee’s work.Public hearings are subject to FDA’s guideline (Subpart C of 21 CFR Part 10) concerning the policy and procedures for electronic media coverage of FDA’s public administrative proceedings, including hearings before public advisory committees under 21 CFR Part 14. Under 21 CFR 10.205, representatives of the electronic media may be permitted, subject to certain limitations, to videotape, film, or otherwise record FDA’s public administrative proceedings, including presentations by participants.Meetings of advisory committees shall be conducted, insofar as is practical, in accordance with the agenda published in this Federal Register notice. Changes in the agenda will be announced at the beginning of the open portion of a meeting.Any interested person who wishes to be assured of the right to make an oral presentation at the open public hearing portion of a meeting shall inform the contact person listed above, either orally or in writing, prior to the meeting. Any person attending the hearing who does not in advance of the meeting request an opportunity to speak will be allowed to make an oral presentation at the hearing’s conclusion, if time permits, at the chairperson’s discretion.Persons interested in specific agenda items to be discussed in open session may ascertain from the contact person the approximate time of discussion.A  list of committee members and summary minutes of meetings may be requested from the Dockets Management Branch (HFA-305), Rm. 4- 62, Food and Drug Administration, 5600 Fishers Lane, Rockville, MD 20857, between 9 a.m. and 4 p.m., Monday through Friday.The Commissioner, with the concurrence of the Chief Counsel, has determined for the reasons stated that those portions of the advisory committee meetings so designated in this notice shall be closed. The Federal Advisory Committee Act (FACA), as amended by the Government in the
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Sunshine Act (Pub. L. 94-409), permits such closed advisory committee meetings in certain circumstances.Those portions of a meeting designated as closed, however, shall be closed for the shortest possible time, consistent with the intent of the cited statues.The FACA, as amended, provides that a portion of a meeting may be closed where the matter for discussion involves a trade secret; commercial or financial information that is privileged or confidential; information of a personal nature, disclosure of which would be a clearly unwarranted invasion of personal privacy; investigatory files compiled for law enforcement purposes; information the premature disclosure of which would be likely to significantly frustrate implementation of a proposed agency action; and information in certain other instances not generally relevant to FDA matters.Examples of portions of FDA advisory committee meetings that ordinarily may be closed, where necessary and in accordance with FA CA  criteria, include the review, discussion, and evaluation of drafts of regulations or guidelines or similar preexisting internal agency documents, but only if their premature disclosure is likely to significantly frustrate implementation of proposed agency action; review of trade secrets and confidential commercial or financial information submitted to the agency; consideration of matters involving investigatory files compiled for law enforcement purposes; and review of matters, such as personnel records or individual patient records, where disclosure would constitute a clearly unwarranted invasion of personal privacy.Examples of portions of FDA advisory committee meetings that ordinarily shall not be closed include the review, discussion, and evaluation of general preclinical and clinical test protocols and procedures for a class of drugs or devices; consideration of labeling requirements for a class of marketed drugs or devices; review of data and information on specific investigational or marketed drugs and devices that have previously been made public; presentation of any other data or information that is not exempt from public disclosure pursuant to the FACA, as amended; and, notably deliberative sessions to formulate advice and recommendations to the agency on matters that do not independently justify closing.This notice is issued under section 10(a) (1) and (2) of the Federal Advisory Committee Act (Pub. L. 92-463, 86 Stat. 770-776 (5 U.S.C. App. I)), and FDA’s

regulations (21 CFR Part 14) on advisory committees.Dated: June 20,1986.Frank E. Young,
Com m issioner o f  Fo o d  and Drugs.[FR Doc. 86-14744 Filed 6-30-86; 8:45 am] 
BILLING CODE 4160-01-M

DEPARTMENT OF THE INTERIOR

Bureau of Land Management

{F-14S12-A, F-14912-B]

Alaska Native Claims Selection; 
Northway Natives, Inc.In accordance with Departmental regulation 43 CFR 2650.7(d), notice is hereby given that decisions to issue conveyance under the provisions of section 14(a) of the Alaska Native Claims Settlement Act of December 18, 1971 (ANCSA), 43 U .S.C. 1601,1613(a) will be issued to Northway Natives Incorporated for approximately 313 acres. The lands involved are in T. 14 N., Rs. 18 and 19 E., Copper River Meridian, in the vicinity of Northway, Alaska.A  notice of the decisions will be published once a week, for four (4) consecutive weeks, in the Fairbanks Daily New-Miner. Copies of the decisions may be obtained by contacting the Bureau of Land Management, Alaska State Office, 701 C Street, Box 13, Anchorage, Alaska 99513. ((907) 271-5960.)Any party claiming a property interest which is adversely affected by the decisions shall have until July 31,1986, to file an appeal. However, parties receiving service by certified mail shall have 30 days from the date of receipt to file an appeal. Appeals must be filed in the Bureau of Land Management, Division of Conveyance Management (960), address identified above, where the requirements for filing an appeal can be obtained. Parties who do not file an appeal in accordance with the requirements of 43 CFR Part 4, Subpart E shall be deemed to have waived their rights.Helen Burleson,
Section  C h ief, Branch o f A N C S A  
A djudication.[FR Doc. 86-14728 Filed 6-30-86; 8:45 am]
BILLING CODE 4310-JA-M

Call for District Advisory Council 
Nominations

a g e n c y : Bureau of Land Management, Interior.
a c t i o n : Call for Nominations for District Advisory Councils.

s u m m a r y : The purpose of this notice is to solicit public nominations to fill those positions for which terms expire this year on each of the Bureau of Land Management’s 52 District Advisory Councils. Each council has three such positions to fill, except the California Desert District Advisory Council, which has five such positions to fill.Each affected council comprises 10 members, except the California Desert District Advisory Council; which comprises 15 members. Under the staggered-term arrangement instituted by the Secretary of the Interior in 1982, the terms of five members on the California Desert District Advisory Council and the terms of three members on each of the remaining 51 councils will expire on December 31,1986. Current council members may be reappointed or new members may be appointed. However, the eligibility of current council members for reappointment may be affected by rules recently proposed by the Department of the Interior. Appointments made by the Secretary pursuant to this call will assure continued representation of specific categories of interest on each council. The new terms will expire December 31, 1989.To ensure council membership that is balanced in terms of categories of interest represented and functions performed, nominees must be qualified to provide advice in specific areas identified with each council position now up for appointment. Categories for specific councils will be announced through local news releases in the appropriate States and Districts and will include the following:Elected General Purpose Government Environmental Protection RecreationRenewable Resources (livestock,forestry, agriculture)Non-Renewable Resources (mining, oiland gas, extractive industries) Transportation/Rights-of-Way (oroccupany issues)WildlifePublic-at-Large.The purpose of the councils is to provide informed advice to the respective District Managers on the management of the public lands. Members will serve without salary, but will be reimbursed for travel and per diem expenses at current rates for Government employees.Each council normally will meet at least twice annually. Additional meetings may be called by the District Manager or his designee in connection with special needs for advice.



Federal Register / Vol. 51, No. 126 / Tuesday, July 1, 1986 / Notices23842Persons wishing to nominate individuals or to be nominated to serve on a District Advisory Council should contact the appropriate District Manager of the Bureau of Land Management at the corresponding District Office address below to ascertain which categories of interest are to be represented. They should then provide the District Manager with the names, addresses, professions, and other biographic data of qualified nominees. 
d a t e : All nominations should be received by August 1,1986. 
a d d r e s s e s : The mailing address of each District Office is as follows:AlaskaAnchorage: 6881 Abbott Loop Rd., Anchorage, AK  99507 Fairbanks: 1541 Gaffney Rd.,Fairbanks, AK  99703 ArizonaArizona Strip: 196 E. Tabernacle, St.George, UT 84770 Phoenix: 2015 W. Deer Valley Rd., Phoenix, A Z  85027 Safford: 425 E. 4th St., Safford, A Z  85546Yuma: P.O. Box 5680, Yuma, A Z  85365 CaliforniaBakersfield: 800 Truxtun Ave., Room 302, Bakersfield, C A  93301 California Desert: 1695 Spruce St., Riverside, CA  92507 Susanville: 705 Hall St., Susanville,CA  96130-3730Ukiah: P.O. Box 940, Ukiah, CA 95482 ColoradoCanon City: P.O. Box 311, Canon City, CO  81212Craig: 455 Emerson St., Craig, CO  81625Grand Junction: 764 Horizon Dr.,Grand Junction, C A O  81506 Montrose: 2465 S. Townsend,Montrose, CO  81401 IdahoBoise: 3948 Development Ave., Boise,ID 83705Burley: Route 3, Box 1, Burley, ID 83318Coeur D’Alene: 1808 N. 3rd St., Coeur D’Alene, ID 83814 Idaho Falls: 940 Lincoln Rd., Idaho Falls ID 83401Salmon: P.O. Box 430, Salmon, ID 83467Shoshone: P.O. Box 2B, Shoshone, ID 83352 MontanaButte: P.O. Box 3388, Butte, MT 59702 Lewistown: Airport Rd., Lewistown,MT 59457Miles City: P.O. Box 940, Miles City,MT 59301 NevadaBattle Mountain: P.O. Box 1420, Battle

Mountain, NV 89820 Carson City: 1535 Hot Springs Rd„ Suite 300, Carson City, N V 89701 Elko: P.O. Box 831, Elko, NV 89801 Ely: Star Route 5, Box 1, Ely NV 89301 Las Vegas: P.O. Box 26569, Las Vegas, NV 89126Winnemucca: 705 E. 4th St., Winnemucca, NV 89445 New MexicoAlbuquerque: P.O. Box 6770, Albuquerque, NM 87197 Las Cruces: 1800 Marquess St., NM 88005Roswell: P.O. Box 1397, Roswell, NM 88201NORTH DAKOTA:Dickinson: P.O. Box 1229, Dickinson, ND 58602 OregonBurns: 74 S. Alvord St., Burns, OR 97720Coos Bay: 333 S. 4th St., Coos Bay, OR 97420Eugene: P.O. Box 10226, Eugene OR 97440Lakeview: P.O. Box 151, Lakeview, OR 97630Medford: 3040 Biddle Rd., Medford,OR 97504Prineville: P.O. Box 550, Prineville, OR 97754Roseburg: 777 N.W. Garden Valley Blvd., Roseburg, OR 97470 Salem: 1717 Fabry Rd., S.E., Salem,OR 97302Value: P.O. Box 700, Vale, OR 97918 UtahCedar City: P.O. Box 724, Cedar City, UT 84720Moab: P.O. Box 970, Moab, UT 84532 Richfield: 150 E. 900 N., Richfield, UT 84701Salt Lake: 2370 S. 2300 W., Salt Lake City, UT 84119Vernal: 170 S. 500 E., Vernal, UT 84078 WashingtonSpokane: E. 4217 Main Ave., Spokane, W A 99202 WyomingCasper: 951 N. Poplar Rd., Casper, W Y 82601Rawlins: P.O. Box 670, Rawlins, W Y 82301Rock Springs: P.O. Box 1869, Rock Springs, W Y 82902Worland: P.O. Box 119, Worland, W Y 82401.
FOR FURTHER INFORMATION CONTACT: the respective District Managers.Dated June 25,1986 Robert F. Burford,
D irector.[FR Doc. 86-14673 Filed 6-30-86; 8:45 am] 
BILUNG CODE 4310-86

[Serial No. 1-21338]

Order Providing for Opening of Public 
Lands; IdahoIn an exchange of lands made under the provisions of Section 206 of the Federal Land Policy and Management Act of 1976, 90 Stat. 2756, 43 U.S.C. 1716, the following lands have been reconveyed to the United States:Boise Meridian, Idaho T. 62 N ., R. 1 W .Sec. 25, wy2swy2.The area described contains 80.00 acres in Boundary County.Upon acceptance of title to such lands, they became part of the public lands and are subject to all the laws, rules and regulations applicable thereto.At. 9:00 a.m. on July 29,1986, the lands shall be open to the operation of the public land laws and the mining laws.Inquiries concerning the lands should be addressed to State Director, Bureau of Land Management, Idaho State Office, 3380 Americana Terrace, Boise, Idaho 83706.Dated: June 23,1986.William E. Ireland,

C h ief, R ea lty  O perations Section.[FR Doc. 86-14794 Filed 6-30-86; 8:45 am] 
BILLING CODE 4310-GG-M

[ AZ-050-06-4212-155]

Realty Action; Cancellation of Realty 
Action State Indemnity Selection, 
Yuma County, Arizona A 8168-DThe Notice of Realty Action—State Indemnity Selection—Lands in Yuma County, Arizona, published in the Federal Register, Volume 51, No. 25, on February 6,1986, page 4655, is hereby cancelled in its entirety because the State of Arizona has withdrawn their selection application.J. Darwin Snell,

D istrict M anager.[FR Doc. 86-14729 Filed 6-30-86: 8:45 am] 
BILLING CODE 4310-32-M

[1-21932]

Realty Action Exchange of Public and 
Private Lands; IdahoThe United States has issued an exchange conveyance document to DeonW., Craig W., and Verl W. Hubbard, Box 128, HCR 61, Bonners Ferry, Idaho 83805, for the following-described lands under section 206 of the Federal Land Policy and Management Act of 1976:
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Boise Meridian, Idaho T .6 1 N ., R. I E .Sec. 6, SEy4NWy4.Comprising 40.00 acres of public land.In exchange for these lands, the United States acquired the following- described lands:T. 62 N .. R. 1 W .Sec. 25, w y2sw y4.Comprising 80.00 acres of private land.The purpose of this exchange was to acquire lands that have greater longterm resource productivity that adjoin other Federal lands presently administered by the U.S. Forest Service and the Kootenai National Wildlife Refuge. The public interest was well served through completion of this exchange.The values of the Federal public land and the non-Federal land in the exchange were appraised at $47,600.00 and $45,800.00, respectively. An equalization payment of $1,800.00 was paid to the United States by the Hubbard Brothers.Dated: June 24,1986.William E. Ireland,
Chief R ea lty Operations Section.[FR Doc. 86-14795 Filed 6-30-86: 8:45 am] 
BILLING CODE 4310-GG-M

[WY-040-06-4212-13; W73372]

Exchange of Public and Private Lands 
in Sublette County, WY

a g e n c y : Bureau of Land Management, Interior.
ACTION: Notice of realty action.
s u m m a r y : This notice is to advise the public that the Green River Resource Area (BLM) and Warren Burke of Pinedale, Wyoming are proposing a land exchange.
d a t e : For a period of 45 days from the date of this notice, interested parties may submit comments to the District Manager, Rock Springs District, Bureau of Land Management, P.O. Box 1869, Rock Springs, Wyoming 82902. Any adverse comments will be evaluated by the District Manager who may vacate or modify this realty action. In absence of any action by the District Manager, this realty action will become the final determination of the Department of the Interior.
FOR FURTHER INFORMATION C O N TA C T: Information related to the exchange including the environmental assessment and land report is available for review at the Green River Resource Area, P.O. Box 1170, Rock Springs, Wyoming 82902.

SUPPLEMENTARY INFORMATION: The following described lands have been determined to be suitable for disposal by exchange under section 206 of the Federal Land Policy and Management Act of 1976, 43 U .S.C 1716:Sixth Principal Meridian, WyomingT. 30 N ., R. 104 W .,Sec. 7: S%SEV4, NEViSEVi;Sec. 8: Ny2SEy4,sy2sy2NEy4,s% SEi/4Nwy4Sec. 9: NWy4SWy4, S% SW ‘/4NWy4.Comprising 320 acres of public land (surface and all minerals except oil and gas).In exchange for these lands, the United States will acquire the following described lands from Warren J. Burke:Sixth Principal Meridian, WyomingT. 30 N ., R. 104 W .,Sec. 6: Lots 6 and 7.T. 30 N ., R. 105 W .,Sec. 1: NEy4SE»/4.Comprising 115.28 acres of private lands (surface and all minerals).The purpose of this exchange is to acquire the non-Federal lands which have high public values for recreation and forestry. Acquisition of these lands will result in blocked public ownership of recreation lands and legal access to timbered Federal lands. The exchange is consistent with the Big Sandy Management Framework Plan. The public interest will be served by completing this exchange.The value of the lands to be exchanged is approximately equal. If an imbalance is determined at the time of final land appraisal, the acreage will be adjusted to equalize the values.Lands to be transferred from the United States will be subject to the following reservations, terms, and conditions:1. A  right-of-way thereon for ditches and canals constructed by the authority of the United States, Act of August 30, 1890 (25 Stat. 391; 43 U .S.C. 945).2. Valid existing rights including any right-of-way, easement or lease of record.3. Reserving to the United States all oil and gas in the land above described, with the right to mine and remove same.No adjustment in grazing privileges is required, as Mr. Burke is the grazing permittee on the involved lands.Publication of this notice in the Federal Register segregates the public lands, described above, from appropriation under the public land laws, including the mining laws, but not from exchange pursuant to section 206 of the Federal Land Policy and Management Act of 1976. The segregative effect of this notice will terminate upon issuance of a conveyance document, in two years, or

when a cancellation notice is published, whichever occurs first.Donald H. Sweep,
D istrict M anager.[FR Doc. 86-14791 Filed 6-30-86; 8:45 am] 
BILLING CODE 4310-22-M

IES-940-06-4520-12; ES-036150, Group 93]

Filing of Plat of Island Survey, Section 
9 Stayed; MichiganJune 23,1986.On Thursday, May 22,1986, there was published in the Federal Register, Volume 51, on page 18845 a notice entitled "Michigan; Filing of Plat of Island Survey, Section 9". In said notice was a plat depicting the survey of an island located in Township 26 North, Range 10 West, Michigan Meridian, Michigan, accepted on May 2,1986.The official filing of the plat is hereby stayed, pending consideration of all protests.Lane J. Bouman,
D eputy State D irector fo r  Cadastral Survey. [FR Doc. 86-14788 Filed 6-30-86; 8:45 amj 
BILLING CODE 4310-GJ-M

Minerals Management Service

Royalty Management Advisory 
Committee; Meeting

a g e n c y : Minerals Management Service (MMS), Interior.
ACTIO N : Notice of meeting.
s u m m a r y : The Minerals Management Service (MMS) hereby gives notice that the Royalty Management Advisory Committee will hold a meeting in Denver, Colorado, at the location and on the dates indicated below to receive reports from six technical working panels. These working panels are identified below:—Coal Valuation Regulations Review Panel—Gas Valuation Regulations Review Panel—Oil Valuation Regulations Review Panel—FOGRM A 202/205 Funding Guidelines Panel—Data Base Validation Panel —PAAS Onshore Conversion Panel.If a working panel has completed its review, a final report will be submitted to the Advisory Committee that includes findings, conclusions, and recommendations. If a panel has not completed its review, an interim status report will be made. The Advisory Committee will review the report and
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d a t e : Location and date: The “Working Panel Reporting Session" of the Royalty Management Advisory Committee will meet at the Sheraton Denver Tech Center, 4900 Denver Tech Center Parkway, Denver, Colorado, on July 28-30,1988, from 8 a.m. to 5 p.m., except that the meeting on July 28 will start at 9 a.m., and the meeting on July 30 will adjourn at 3 p.m.

Ju ly  28 Agenda: Opening remarks, panel reports, and public comments.
Ju ly  29 Agenda: Panel reports, public comments.
Ju ly  30 Agenda: Panel reports, public comments, and closing remarks.This meeting will be open to the public. Public attendance may be limited by the space available. Questions and answers from the public will be addressed at a designated time during each day’s meeting. Written statements should be submitted by July 18,1986, to the address listed below. Minutes of this meeting will be available for public inspection and copying by October 30, 1986, at the same address.

FOR FURTHER INFORMATION C O N TA C T: Vernon B. Ingraham, Minerals Management Service, Royalty Management Program, Office of External Affairs, Denver Federal Center, Building 85, P.O. Box 25165, Mail Stop 660, Denver, Colorado 80225, telephone number (303) 231-3360, (FTS) 326-3360.
SUPPLEMENTARY INFORM ATION: Six technical working panels were established by the Royalty Management Advisory Committee. The panels are composed of both Advisory Committee members and non-Committee members and were established to provide the Advisory Committee with analyses of specific issues and proposed recommendations. Panel recommendations will be reviewed by the Advisory Committee which will then decide what advice and recommendations to give to the Department of the Interior (DOI) and MMS. Although the panels may meet with DOI or MMS staff members to obtain information they require in conducting their analyses, advice and recommendations of the panels will be made to the Advisory Committee and not to the DOI or the MMS.

Dated: June 24,1986.William D. Bettenberg,
D irector. M in erals M anagem ent Service. [FR Doc. 86-14860 Filed 6-30-86; 8:45 am] 
BILLING CODE 4310-MR-M

Development Operations Coordination 
Document; Huffco Petroleum Corp.

AGENCY: Minerals Mangement Service.
a c t i o n :  Notice of the Receipt of a Proposed Development Operations Coordiantion Document (DOCD).
s u m m a r y :  Notice is hereby given that Huffco Petroleum Corporation has submitted a DOCD describing the activities it proposes to conduct on Leases O C S-G  2845 and 2846, Blocks 428 and 427, respectively, West Cameron Area, offshore Louisiana. Proposed plans for the above area provide for the development and production of hydrocarbons with support activities to be conducted from an onshore base located 10 miles east of Kaplan, Louisiana.
D A TE: The subject DOCD was deemed submitted on June 20,1986.
ADDRESSES: A  copy of the subject DOCD is available for public review at the Office of the Regional Director, Gulf of Mexico O CS Region, Minerals Management Service, 3301 North Causeway Blvd., Room 147, Metairie, Louisiana (Office Hours: 9 a.m. to 3:30 p.m., Monday through Friday).
FOR FURTHER INFORMATION C O N TA C T: Michael J. Tolbert; Minerals Management Service, Gulf of Mexico O CS Region, Rules and Production,Plans, Platform and Pipeline Section, Exploration/Development Plans Unit; Phone (504) 838-0875.
SUPPLEM ENTARY INFORMATION: The purpose of this Notice is to inform the public, pursuant to sec. 25 of the O CS Lands Act Amendments of 1978, that the Minerals Management Service is considering approval of the DOCD and that it is available for public review.Revised rules governing practices and procedures under which the Minerals Management Service makes information contained in DOCDs available to affected States, executives of afffected States, executives of affected States, local governments, and other interested parties became effective December 13, 1979, (44 FR 53685). Those practices and procedures are set out in revised § 250.34 of Title 30 of the CFR.

Dated: June 23,1986.J. Rogers Pearcy,
R egional D irector, G u lf o f  M e xico  O C S  
Region.[FR Doc. 86-14727 Filed 6-30-86; 8:45 am] 
BILLING CODE 4310-MR-M

Development Operations Coordination 
Document; Kerr-McGee Corp.

AGENCY: Minerals Management Service, Interior.
a c t i o n : Notice of the receipt of a proposed development operations coordination document (DOCD).
SUMMARY: Notice is hereby given that Kerr-McGee Corporation has submitted a DOCD describing the activities it proposes to conduct on Lease O C S -G  5006. Block 22, High Island Area, offshore Louisiana. Proposed plans for the above area provide for the development and production of hydrocarbons with support activities to be conducted from an onshore base located at Morgan City, Louisiana.
D A TE: The subject DOCD was deemed submitted on June 19,1986. Comments must be received within 15 days of the date of this Notice or 15 days after the Coastal Management Section receives a copy of the DOCD from the Minerals Management Service.
ADDRESSES: A  copy of the subject DOCD is available for public review at the Office of the Regional Director, Gulf of Mexico O CS Region, Minerals Management Service, 3301 North Causeway Blvd., Room 147, Metairie, Louisiana (Office Hours: 9 a.m. to 3:30 p.m., Monday through Friday). A  copy of the DOCD and the accompanying Consistency Certification are also available for public review at the Coastal Management Section Office located on the 10th Floor of the State Lands and Natural Resources Building, 625 North 4th Street, Baton Rouge, Louisiana (Office Hours: 8 a.m. to 4:30 p.m., Monday through Friday). The public may submit comments to the Coastal Management Section, Attention O CS Plans, Post Office Box 44396, Baton Rouge, Louisiana 70805.
FOR FURTHER INFORM ATION C O N TA C T: Angie O. Gobert; Minerals Management Service, Gulf of Mexico O C S Region, Rules and Production, Plans, Platform and Pipeline Section, Exploration/ Development Plans Unit. Phone (504) 838-0876.
SUPPLEMENTARY INFORMATION: The purpose of this Notice is to inform the public, pursuant to sec. 25 of the O CS Lands Act Amendments of 1978, that the



Federal Register / Vol. 51, No. 126 / Tuesday, July 1, 1986 / Notices 23845

Minerals Management Service is considering approval of the DOCD and that it is available for public view. Additionally, this Notice is to inform the public, pursuant to § 930.61 of Title 15 of the CFR, that the Coastal Management Section/Louisiana Department of Natural Resources is reviewing the DOCD for consistency with the Louisiana Coastal Resources Program.Revised rules governing practices and procedures under which the Minerals Management Service makes information contained in DOCDs available to affected States, executives of affected local governments, and other interested parties became effective December 13, 1979, (44 FR 53685).Those practices and procedures are set out in revised § 250.34 of Title 30 of the CFR.Dated: Jun 23,1986.). Rogers Pearcy,
Regional D irector, G u lf o f M e xico  O C S  
Region.(FR Doc. 86-14792 Filed 6-30-86; 8:45 am] 
B I L L I N G  CODE 4310-MR-M

National Park Service

Boundary Change; Voyageurs National 
Park

AGENCY: National Park Service, Interior. 
ACTION: Boundary change—Voyageurs National Park, Minnesota.
Su m m a r y : The boundary of Voyageurs National Park authorized January 8,1971, 84 Stat. 1970 is revised to provide for the addition of 162.78 acres to allow for development of an access road to the Black Bay Visitor Center.The boundary change is made pursuant to the authority contained in the Act of January 8,1971, 84 Stat. 1970.The tracts of lands added are identified as follows:E%Ey2W%SWy4 sec. 32, T . 71 N ., R.22 W ., 
south  of State Highway 11 Ey2SWy4 sec. 32, T . 71 N ., R. 22 W ., south 
o f State Highway 11 and southwest of County 
R o a d  96

swy4Nwy4SEy4 sec. 32, t. 71 n ., r. 22 w., southwest of County Road 96 SEy4NWy4SEy4 sec. 32, T. 71 N „ R. 22 W ., southwest of County Road 96 SWy4SEy4 sec. 32, T . 71 N ., R. 22 W ., south and west of County Road 96 WysSEy4SEy4 sec. 32, T. 71 N ., R. 22 W ., south of County Road 96 EVfeNEViNWyiNEyi sec. 5, T . 70 N ., R. 22 W.Following described area located in NWy4NEy4NEy4 sec. 5, T. 70 N ., R. 22 W .: Beginning at a point 1059.96 feet due west of section comer 32 and 33—4 and 5, T . 70 N ., R. 22 W ., thence due south 660 feet, thence due west 260.04 feet, thence due north 660 feet, thence due east 260.04 feet to beginning point.

Information regarding this boundary change is available at the following addresses:Director, National Park Service, Department of the Interior, Washington, D.C. 20240 Regional Director, Midwest Regional Office,National Park Service,1709 Jackson Street,Omaha, Nebraska 68102 Superintendent, Voyageurs National Park,P.O. Box 50,International Falls, Minnesota 56649.Dated: June 12,1986.Charles H . Odegaard,
R egional D irector.[FR Doc. 86-14714 Filed 8-30-86; 8:45 am] 
BILLING CODE 4310-70-M

National Register of Historic Places; 
Notification of Pending NominationsNominations for the following properties being considered for listing in the National Register were received by the National Park Service before June21.1986. Pursuant to § 60.13 of 36 CFR Part 60 written comments concerning the significance of these properties under the National Register criteria for evaluation may be forwarded to the National Register, National Park Service, U .S. Department of the Interior, Washington, DC 20243. Written comments should be submitted by July16.1986.Carol D. Shull,
C h ie f o f  R egistration, N a tion a l R egister.Arizona
C o ch ise  Coun tyDouglas, D ouglas Sonoran H isto ric D istrict, Roughly bounded by W  side of H Ave. between Sixth and Ninth St.
P in a l Coun tyFlorence, A ra iza  H ouse (Florence M R A ), 2017 Central St.Florence, A rb allo , Rom an, H ouse (Florence  

M R A ), 405 Park St.Florence, A ven en ti, Encarnación, H ouse  
(Florence M R A ), 203 Butte St.Florence, B allou—Forem an H ou se (Florence  
M R A ), 500 Eighth St.Florence, Carm inatti—Perham  H ouse  
(Florence M R A ), 6th St. and Florence Florence, Coker, Elm er, H ouse (Florence  
M R A ), 1512 Main St.Florence, Colton , A lb ert and Freem an, H .H ., 
H ouse (Florence M R A ), 1500 W illow St. Florence, D evin e, E d  an d Lottie, H ouse  
(Florence M R A ), 1200 Central St.Florence, En cin as— Cordova H ouse (Florence  
M R A ), 500 E. Butte S tFlorence, F ield s H ouse (Florence M R A ), 423 Ninth St.Florence, Floren ce Union H igh Sch o o l 
(Florence M R A ), S . Main St.

Florence, H a rvey—N iem eyer H ouse  
(Florence M R A ), 1618 Main St.Florence, H en ry, C .D ., H ouse (Florence  
M R A ), 1520 W illow St.Florence, H ou se at 1506 Centra l Street 
(Florence M R A ), 1506 Central St.Florence, H uffm an, D r. George, H ouse  
(Florence M R A ), 507 E. Butte St.Florence, L ittlefield , In ez and D a vis, B ea, 
H ouse (Florence M R A ), 1913 Elizabeth Florence, Lorona, A n dron ico, Seco n d  H ouse  
(Florence M R A ), 704 Silver St.Florence, M anjarres H ouse (Florence M R A ), 703 Silver St.Florence, M oorehouse, R .H ., D a iry Com plex 
(Florence M R A ), Park St.Florence, Pierson, A drian , H ouse (Florence  
M R A ), E. Sixth St. and US 89 Florence, P rice, W . Y ., H ouse (Florence  
M R A ), 1612 W illow St.Florence, Truman—R a n d a ll H ou se (Florence  
M R A ), 2010 S. Main St.Florence, W arner, P .C ., F irst H ou se (Florence  
M R A ), 310 Third St.Florence, W esterm an—K ing (Florence M R A ), 1206 Central St.California

Alam eda Coun tyOakland, P a cific  G a s & E le ctric  Com pany 
B uilding, 1625 Clay St. and 55117th St.

H um boldt Coun tyEureka, Sim pson— Vance H ouse, 904 G  St.
Los A n g eles Coun tyVenice, W ilson, W arren, B each H ouse, No.15 Thirtieth Ave.
Ventura Coun tySanta Paula, Santa Paula H ardw are 

Com pany B lock — Union O il Com pany, 1003 E. Maine St.Kansas
Leavenw orth Coun tyLeavenworth, Leavenw orth P u b lic Library,601 Fifth St.
Lyon  C ou n tyEmporia, H ow e, R ichard, H ouse, 315 E. Logan Ave.Maryland
Prince G eorg e’s  Coun ty  Hyattsville, H ya ttsville  P ost O ffice , 4325 Gallatin St.Minnesota 
R am sey Cou n tySt. Paul, H ighland Park Tow er, 1570 Highland Parkway
R en ville  Coun tySacred Heart vicinity, Brow n, Josep h  R „  

H ouse R uin s, Cty. Hwy. 15
Sherburne Cou n tyS t  Cloud, M innesota State R eform atory fo r  

M en  H isto ric D istrict, O ff MN 301
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Traverse CountyBrowns Valley, Fort W adsw orth A g en cy and  
Scou t H eadquarters Building, Broadway Ave. & Dakota Ave.

M is s is s ip p i

H arrison Coun ty

B ilo x i, B uilding at 407E  H ow ard A ven ue, 40 7 
E . H o w a r d  A v e .

Lafa yette County

H urricane Landing M ound (22-La-516) 
W arren Cou n ty

V ic k s b u r g , H arding, P .M ., H ouse, 1402 
C h a m b e r s  S t.Montana

Carbon Coun ty

R e d  L o d g e , H i Bug H isto ric D istrict, B o u n d e d  
b y  W . T h ird  & W . E ig h th  S ts ., V i lla r d  A v e .
& th e  W  b e n c h  in N W  R e d  L o d g e

N e b r a s k a

Burt County

T e k a m a h , Spielm an, H .S .M ., H ouse, 1103 I S t. 
Cedar County  
Couser Barn 
D ouglas County

O m a h a , H o ly  Fa m ily Church, 915 N .  18th S t. 
O m a h a , St. fosp eh  Parish Com plex, 1730 S .  

16th S t.

Lancaster County

L in c o ln  v ic in ity , M in e-M ile  Prairie, N W  o f  
H q sk e r v ille

L in c o ln , South Bottom s H istoric D istrict, 
R o u g h ly  b o u n d e d  b y  A ,  N in th , th e  A l le y  
b e tw e e n  H  & J S ts ., S e c o n d  & M  S t s .,  & S a lt  
C r e e k

Sa lin e County
Pisar. Frank, Farm stead

N e v a d a

D ouglas County

S ta te lin e , Frid ay's Station, U S  50 b e tw e e n  
K in g sb u r y  G r a d e  a n d  L o o p  R d .

N e w  Y o r k

K ings County

B r o o k ly n , Clinton H ill South H istoric  
D istrict, R o u g h ly  L e ffe r ts  & B re v o o rt PI. 
b e tw e e n  W a s h in g to n  a n d  B e d fo rd  PI.

N ew  York County

N e w  Y o r k , C ity  and Suburban H om es 
Com pany’s First A ven ue Estate H istoric  
D istrict, 1168-1200— F ir st A v e .,  401-429 E . 
64th S t .,  a n d  402-430 E . 65th S t.

P e n n s y lv a n ia

B erks County
R e a d in g , Cotton and M ap le Streets, Sch o o l 

C o tto n  & M a p le  S ts .

B ucks County

H u lm e v ille , H ulm eville H isto ric D istrict, 2 -4  
B e a v e r  S t ., 946-1101 B e lle v u e  A v e .,  1-111  
G r e e n , 4  H u lm e , 3-342 M a in  S t .,  1-131  
T r e n to n  A v e . & 2 -9  W a t e r  S t .

Lancaster County
E p h r a ta  v ic in ity , K eller, Ja co b , Farm , 990  

R e tte w  M ill  R d .

Northum berland Coun ty
M ilto n , M ilton  H isto ric D istrict, B o u n d e d  b y  

W  B ra n c h  S u s q u e h a n n a  R iv e r , W a ln u t  S t .,  
S p r u c e  A v e .,  C e n te r , H ig h , & A p p le  S ts .

Perry County

B la in e , O ’D on el H ouse and Farm , W  o f  N e w  
G e r m a n to w n  o n  P A  274

Philadephia County
P h ila d e p h ia , G ilb ert Building, 1315-1329  

C h e r r y  S t.
P h ila d e p h ia , WF1L Studio, 4548 M a r k e t S t.

W estm oreland Coun ty
L a t r o b e  P ennsylvania R ailroad Station— 

Latrobe, D e p o t  S t.

S o u th  Dakota
B uffalo County

Fort Thom pson A rch eolog ica l D istrict (Big 
B end A rea  M R A )

H ughes County

Cedar Islands C reek A rch eologica l D istrict 
(Big B en d A rea  M R A ) Fort George Creek  
A rch eolog ica l D istrict (Big B en d A rea  
M R A )  (a ls o  in  S t a n le y  C o u n ty )

L ittle  Pum pkin S ite  (39HU97) (Big B en d A rea  
M R A )

M cC lu re  S ite  (39HU7) (B ig B end A rea M R A )  
M ed icin e Creek A rch eolog ica l D istrict (Big  

B end A rea  M R A )  (a ls o  in  L y m a n  C o u n ty )  
O ld  Fort S u lly  S ite  (39HU52) (Big B en d  A rea  

M R A )
Sergeant S ite  (39HU92) (Big B en d  A rea  M R A )  
W est B en d  S ite  (39HU83) (Big B end A rea  

M R A )

Lym an Coun ty
Burnt Prairies S ite  (39LM207) (Big B end A rea  

M R A )
Jig g s  T h o m p s o n  S ite  (39LM 208) (B ig B e n d  

A r e a  M R A )

Sta n ley County
A n telop e C reek S ite  (39ST55) (Big B end A rea  

M R A )
B lood y H a n d  S ite  (39ST230) (Big B end A rea  

M R A )Texas
D enton County

R o a n o k e , O ld  Continental State B ank, 312 
O a k  S t.

V ir g in ia

Bath County
H idden  V a lley  R ocksh elter
[F R  D o c . 86-14715 F ile d  6 -3 0 -8 6 ; 8:45 am )

BILLING CODE 4310-70-M

INTERSTATE COMMERCE 
COMMISSION

Forms Under Review by Office of 
Management and BudgetThe following proposal for collection of information under the provisions of

the Paperwork Reduction Act (44) U .S.C. Chapter 35) is being submitted to the Office of Management and Budget for review and approval. Copies of the forms and supporting documents may be obtained from the Agency Clearance Officer, Ray Houser (202) 275-6724. Comments regarding this information collection should be addressed to Ray Houser, Interstate Commerce Commission, Room 1325,12th and Constitution Avenue, NW., Washington, DC 20423 and to Gary Waxman, Office of Management and Budget, Room 3228 NEOB, Washington, DC 20503, (202) 395- 7340.Type of Clearance: Extension Bureau/Office: Office of Compliance & Consumer Assistance Title of Form: Owner-Operator annual report formOMB Form No.: 3120-0061 Agency Form No.: O C C A 143 Frequency: Annually Respondents: Motor carrier of food products & certain agricultural suppliesNo. of Respondents: 1,300 Total Burden Hrs.: 65 Type of Clearance: Extension Bureau/Office: Office of Compliance & Consumer Assistance Title of Form: Request for extension of emergency temporary authority OMB Form No.: 3120-0099 Agency Form No.: O C C A  99 Frequency: on occasion Respondents: Motor carriers granted emergency temporary operating authorityNo. of Respondents: 11 Total Burden Hrs.: 5.5 
N o r e ta  R. M c G e e ,

Secretary .
[F R  D o c . 86-14781 F ile d  6 -3 0 -8 6 ; 8:45 a m ]  
BILLING CODE 7035-01-M

[Finance Docket No. 30850]

The Atchison, Topeka and Sante Fe 
Railway Co. Trackage Rights and 
Burlington Northern Railroad Co.; 
ExemptionBurlington Northern Railroad Company has agreed to grant local trackage rights to The Atchison, Topeka and Sante Fe Railway Company between Lyons and Lorraine, KS. The trackage rights will be effective on June17,1986.As a condition to use of this exemption any employee affected by the trackage rights will be protected pursuant to Norfolk and Western R y.
Co.—Trackage Rights—BN, 3541.C.C. 605 (1978), as modified in M endocino
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Coast R y. Inc.—Lease and Operate, 360 I.C.C. 653 (1980).This notice is filed under 49 CFR 1180.2(d)(7). Petitions to revoke the exemption under 49 U.S.C. 10505(d) may be filed at any time. The filing of a petition to revoke will not stay the transaction.Dated: June 19,1986.
B y the Commission, Louis E. Gitomer, 

A ctin g Director, Office of Proceedings.Noreta R. McGee,
Secretary.
[FR Doc. 86-14780 Filed 6-30-86; 8:45 am] 
BILLING CODE 7035-01-M

DEPARTMENT OF JUSTICE

Lodging of Consent Judgment 
Pursuant to Clean Air Act;
Dinagraphics, Inc.In accordance with Departmental policy, 28 CFR 50.7, notice is hereby given that on June 23,1986, a proposed consent judgment in United States v. 
Dinagraphics, Inc., Civil Action No. C -  1-85-1347, was lodged with the United States District Court for the Southern District of Ohio. The proposed consent judgment requires the Dinagraphics,Inc., inter alia, to comply with the Ohio State Implementation Plan and the Clean Air Act by installing pollution control devices on their rotogravure presses. The devices must be installed by Auguat 15,1986, and compliance demonstrated by October 15,1986. The company must also pay a cash penalty of $50,000.The Department of Justice will receive for a period of thirty (30) days from the date of this publication comments relating to the proposed consent decree. Comments should be addressed to the Assistant Attorney General of the Land and Natural Resources Division, Department of Justice, Washington, D .C. 20530, and should refer to United States 
v. Dinagraphics, Inc., D.J. Ref. 90-5-2-1- 787. 'The proposed consent judgment may be examined at the office of the United States Attorney, Southern District of Ohio, 220 U.S. Post Office and Courthouse, 5th and Walnut Streets, Cincinnati, Ohio 45202, and at the Region V Office of the Environmental Protection Agency, 230 South Dearborn Street, Chicago, Illinois 60604, and at the Department of Justice, Environmental Enforcement Section, Land and Natural Resources Division, Room 1515, Ninth Street and Pennsylvania Avenue NW ., Washington, D.C. 20530. A  copy of the proposed consent judgment may be obtained in person or by mail from the Environmental Enforcement Section,

Land and Natural Resources Division of the Department of Justice. In requesting a copy, please refer to United States v. 
Dinagraphics, Inc., D.J. Ref. 90-5-2-1- 787, and include a check in the amount of $1.50 ($0.10 per page reproduction charge) payable to the United States Treasury.F. Henry Habicht II,
A ssista n t A ttorn ey G eneral, la n d  and N atural 
R esources D ivision .[FR Doc. 86-14789 Filed 6-30-86; 8:45 am] 
BILLING CODE 4410-04-M

Antitrust Division

American Bosch Corp., et af.;
Proposed Termination Of Consent 
DecreeNotice is hereby given that United Technologies Automotive Holdings, Inc., the successor of American Bosch Corporation (“American Bosch”) and defendant in the action, has filed with the United States District Court for the Southern District of New York a motion to terminate the amended final judgment in United States v. Am erican Bosch 
Corporation and Donald P. H ess, Civil Action No. 20-164, and the Department of Justice (“Department), in a stipulation also filed with the Court, has consented to termination of the judgment but has reserved the right to withdraw its consent for at least seventy (70) days after publication of this notice.The complaint in this case, filed on December 29,1942, alleged that American Bosch had conspired with several foreign corporations to limit sales within the United States and throughout the world of diesel fuel injection equipment, automotive electrical equipment and aircraft engine magnetos (“Bosch products”). A  final judgment was entered the same day as the complaint was filed. On June 4,1948, an amended final judgment was filed which superceded and replaced the original final judgment.Under the amended final judgment, American Bosch and its successors and assigns were required, among other things, to cancel certain sales, patent,and manufacturing agreements with a particular foreign manufacturer and to grant licenses to manufacture Bosch products under certain patents. American Bosch also was enjoined from entering any conspiracy to fix prices of, limit production or distribution of, or allocate markets, customers, or fields of business for Bosch products. American Bosch was also enjoined from selling Bosch products outside the United States through certain foreign

corporations or through an exclusive common distributor. Under the amended final judgment, a common distributor is a distributor that sells Bosch products manufactured both by American Bosch and a foreign manufacturer.The Department has filed with the Court a memorandum setting forth the reasons the Department believes that termination of the judgment would serve the public interest. Copies of the complaint and amended final judgment, United Technologies’ motion papers, the stipulation containing the Government’s consent, the Department’s memorandum and all further papers filed with the Court in connection with this motion will be available for inspection in the Legal Procedure Unit of the Antitrust Division, Room 7233, Department of Justice, 10th Street and Pennsylvania Avenue NW., Washington, DC 20530 (Telephone: (202) 633-2481), and at the Office of the Clerk of the United States District Court for the Southern District of New York, United States Court House, Foley Square, New York, New York 10007. Copies of any of these materials may be obtained from the Legal Procedure Unit upon request and payment of the copying fee set by Department of Justice regulations.Interested persons may submit comments-regarding the proposed termination of the decree to the Department. Such comments must be received within sixty days, and will be filed with the Court. Comments should be addressed to P. Terry Lubeck, Chief, Litigation II Section, Antitrust Division, Department of Justice, Washington,, DC 20530 (Telephone: (202) 724-7966).Joseph H. Widmar,
D irector o f O perations, A n titru st D ivision . [FR Doc. 86-14707 Filed 6-30-86; 8:45 am] 
BILUNG CODE 4410-01-M

Proposed Termination of Final 
Judgment; Max Factor & Co.Notice is hereby given that Max Factor & Co. (“M ax Factor”) has filed with the United States District Court for the Northern District of Illinois a motion to terminate the final judgment in 
United States v. M ax Factor & Co.,Civil No. 67 C  672; and the Department of Justice (“Department”), in a stipulation also filed with the court, has consented to termination of the judgment, but has reserved the right to withdraw its consent pending receipt of public comments. The complaint in this case (filed on December 27,1963) alleged that Max Factor had combined and conspired with wholesalers and retailers to restrain trade and commerce



23848 Federal Register / V ol. 51, N o. 126 / Tuesday, July 1, 1986 / Noticesin the sale of Max Factor cosmetics. The judgment (entered on April 20,1967) enjoins Max Factor from: (1) Agreeing with any person selling Max Factor cosmetics to fix, establish, maintain, or adhere to prices in the sale of Max Factor cosmetics to any third person; {2) agreeing with any person selling Max Factor cosmetics to refuse to sell Max Factor cosmetics to any third person because of the price or prices at which such third person intends to sell, advertise, or display or has sold, advertised, or displayed such cosmetics; and (3) agreeing with any wholesaler to refuse to sell Max Factor cosmetics to any retail outlet which maintains facilities for displaying and selling cosmetics which are comparable to the facilities of any competitor of such retail outlet to whom Max Factor sells cosmetics.The Department has filed with the court a memorandum setting forth the reasons why the Department believes that termination of the judgment would serve the public interest. Copies of the complaint and final judgment, Max Factor’s motion papers, the stipulation containing the Government's consent, the Department’s memorandum and all further papers filed with the court in connection with this motion will be available for inspection at Room 7233, Antitrust Division, United States Department of Justice, 10th Street and Pennsylvania Avenue NW., Washington, DC 20530 (telephone 202/633-2481), and at the Office of the Clerk of the United States District Court for the Northern District of Illinois, Eastern Division, Dirksen Federal Building, Room 2008,219 South Dearborn Street, Chicago, Illinois 60604. Copies of any of these materials may be obtained from the Antitrust Division upon request and payment of the copying fee set by Department of Justice regulations.Interested persons may submit comments regarding the proposed termination of the decree to the Department. Such comments must be received within the sixty day period established by court order, and will be filed with the court. Comments should be addressed to Judy Whalley, Chief, Midwest Office, Antitrust Division, United States Department of Justice, 230 South Dearborn Street, Room 3820, Chicago, Illinois 60604 (telephone 312/ 353-7530).Dated: June 24,1986.
Joseph H. Widmar,
D irector o f Operations, A ntitrust D ivision .[FR Doc. 86-14708 Filed 6-30-86; 8:45 am] 
BILLING CODE 4410-01-M

Immigration and Naturalization 
Service

Direct Mail of Applications and 
Petitions to the Regional Adjudications 
Center in St. Albans, VT

a g e n c y : Immigration and Naturalization Service, Justice.
a c t i o n : Notice of change of location where applications and petitions are filed.
FOR FURTHER INFORMATION C O N TA C T: For General Information: Loretta J. Shogren, Director, Policy Directives and Instructions, 4251 Street NW., Washington, DC 20536. Telephone: (202) 633-3048. For Specific Information:Lloyd Sutherland, Senior Immigration Examiner, Immigration and Naturalization Service, 425 I Street,NW., Washington, DC 20536. Telephone: (202) 633-3946.
SUPPLEMENTARY INFORMATION: The Immigration and Naturalization Service has four regional adjudications centers (RACs). These centers originally adjudicated various petitions and applications under delegated authority from district directors; on October 15, 1985, specific authority to adjudicate was extended to the directors of the four RACs (8 CFR 103.1(s)). Work required by the Service to be adjudicated at RACs is currently filed with district offices and shipped from there to the RACs. Believing this to be inefficient and a cause of delays, the Service initiated a test program in the Eastern Region on January 6,1986 to evaluate the feasibility of requiring the public to mail applications and petitions directly to RACs. In conducting this test, the Service was able to use and test its newly developed automated fee accounting and receipt entry system (FARES). Under the test program, the public was asked to mail certain applications and petitions which would normally be filed in specified districts directly to the Eastern Region RAC. District directors in the affected offices were authorized to accept those applications and petitions only in cases of genuine emergencies.The test included the following applications and petitions from the districts of New York and Washington, DC:I-129B—Temporary Worker Petition 1-506—Application to Change Nonimmigrant Status (when changing to H or L status)1-539—Application for Extension of Stay (when filed with an I-129B petition) The direct mail test has been an unqualified success. Average processing

time has been reduced by over 50% for all cases filed by direct mail. One of the key features of this new initiative has been an automated receipt mailed to each applicant one day after the case was received at the RAC. This automated receipt has assured applicants that the case has been received, has provided specific information on when a decision would be made, and has eliminated a considerable amount of status inquiries. Direct mail has almost entirely eliminated emergency requests. It has also allowed affected districts to devote more resources to casework which requires interviews, such as applications for asylum or naturalization and cases involving fraud.Letters were sent to selected applicants seeking reaction to the direct mail initiative. Ninety-seven percent of responses recommended expansion of direct mail. Based on the overall efficiency of this initiatve and the enthusiastic response from the public, the direct mail initiative in the Eastern Region will continue and be expanded to include certain additional applications and petitions and all districts in the Eastern Region.Effective August 1,1986, except in cases of genuine emergency, the following petitions and applications shall no longer be filed at districts within the Eastern Region, but shall be mailed directly to the Eastern Adjudications Center, P.O. Bos 1270, St. Albans, VT 05478:
Applications and PetitionsI-129B—Temporary Worker Petition I-129F—Finance Petition 1-140—Petition for Third or Sixth Preference Classification (except when Form 1-140 is filed with an I- 485, Application for Adjustment of Status)1-506—Application for Change of Nonimmigrant Status (when changing to H or L)1-539—Application for Extension of Stay (when filed an I-129B petition)
District Offices
Portland, M aineJurisdiction over the States of Maine and Vermont
Boston, M assachusettsJurisdiction over the States of Connecticut, New Hampshire, Massachusetts, and Rhode Island
N ew  York City, New  YorkJurisdiction over the following counties in the State of New York: Bronx, Dutchess, Kings, Nassau, New York,
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Orange, Putnam, Queens, Richmond, Rockland, Suffolk, Sullivan, Ulster, and Westchester

Buffalo, New  YorkJurisdiction over the State of New York, except the counties listed under the New York City District
Newark, N ew  JerseyJurisdiction over the State of New Jersey
Philadelphia, PennsylvaniaJurisdiction over the States of Pennsylvania, Delaware, and West Virginia
Baltimore, M arylandJurisdiction over the State of Maryland
Washington, D .C .Jurisdiction over the District of Columbia and the State of Virginia
San Juan, Puerto RicoJurisdiction over the Commonwealth of Puerto Rico, the Virgin Islands of the United States and Great Britain, and the Dominican Republic.The only exception to this procedure will be for applications and petitions filed in the Virgin Islands. 8 CFR 103.7(a) requires fees to be paid to the “Commissioner of Finance of the Virgin Islands.” Consequently, applications and petitions filed on behalf of residents of the Virgin Islands will continue to be filed at Service offices in the Virgin Islands.This notice constitutes authority for the Eastern Adjudication Center Director to accept fees for these applications and petitions.

D a te d : June 26,1986.

R ic h a rd  E . Norton,
Associate Com m issioner, Exam inations, 
Immigration and Naturalization Service.
[FR D o c . 86-14884 F i le d  6 -3 0 -8 6 ; 8:45 a m ]  
BILLING C O D E  4 4 1 2 - 1 0 - M

Office of Justice Programs

President’s Child Safety Partnership; 
Meeting.

a g e n c y : Office for Victims of Crime. 
a c t i o n : Notice of meeting.
s u m m a r y : The Office for Victims of Crime announces a meeting of the President’s Child Safety Partnership. 
s u p p l e m e n t a r y  i n f o r m a t i o n : Notice is hereby given that the third meeting of the President’s Child Safety Partnership (hereinafter referred to as the Partnership) will be held on July 15, at the University of Washington, Ballroom,

Husky Student Union Building, 4014 University Way, N.E., Seattle, Washington, from 9:00 to 12:00.The meeting, which will be open to the public, will be presided over by the Chairman of the Partnership. The purpose of the meeting will be to further discuss matters related to the three priority areas for Partnership action: private sector involvement, awards, and information/public awareness.Meeting time will also be devoted to discussion of the conduct of the first five public hearings (see adjacent Federal Register Notice). A  period for public comments will be set aside. Approximately fifty seats will be available for the public, on a first-come, first-served basis. The agenda will be available at the meeting.A  transcript of the meeting will be made. The entire record of the transcript will be retained by the President’s Child Safety Partnership, and will be available to the public. Any person may purchase a copy of the transcript from the reporter.For further information contact: Mr. William Modzeleski, President’s Child Safety Partnership, 633 Indiana Avenue, NW., Washington, DC 20531. Phone: (202) 272-6500.
D a t e d : Ju n e  2 0 ,1 9 8 6 .Lois Haight Herrington,

A ssista n t A ttorn ey G eneral, O ffice  o f Ju stice  
Program s.
[F R  D o c . 86-14815 F ile d  6 -3 0 -8 6 ; 8:45 a m ]  
BILLING CODE 4410-18-M

President’s Child Safety Partnership; 
Public Hearings

a g e n c y : Office for Victims of Crime. 
a c t i o n : Notice of hearings.
s u m m a r y : The Office for Victims of Crime announces the fifth in a series of public hearings to be held by the President’s Child Safety Partnership. 
SUPPLEMENTARY INFORMATION: The President’s Child Safety Partnership (hereafter referred to as the Partnership) will hold a series of seven public hearings on the issue of child safety. The Partnership, which was announced by the President on April 29,1985, and which held its initial meeting on January16,1986, consists of 26 members from the public, private (both corporate and nonprofit), state and local, and Federal sectors, and includes a wide range of expertise in fields related to child safety. Its first four public hearings were held on April 15-16, in New York City; May 1, in Chicago, Illinois; May 20, in Austin, Texas; and June 17, in Denver, Colorado. The sixth and seventh

hearings will be held m California and Florida with dates and specific sites to be determined and announced at a later date. The Partnership functions solely as an advisory committee in full compliance with the provisions of the Federal Advisory Committee Act.The Partnership members recognize the magnitude and complexity of the child safety problem, and realize that the only way to effectively address it is through the help and support of a wide group of organizations, agencies, and individuals, with the focus being on the private sector. Consequently, the Partnership will seek the input of these groups on a broad range of issues. The input received through both written and oral testimony will be used by the Partnership to make recommendations to the President on ways in which we can both prevent the victimization of our country’s children and more fully involve the private sector in responding to the problem.The scope of the Partnership inquiry and the recommendations the Partnership will make will cover a broad range of offenses against children, specifically: child physical abuse and neglect; child sexual abuse and molestation; theft, assault, robbery, and murder of children; parental and stranger abduction of children; exploitation of children (prostitution, pornography), runaway children (recognizing the extreme vulnerability of runaways to victimization); and drug abuse.The hearing will seek to examine child safety initiatives involving or supported by the private sector and to identify specific issues of child safety requiring priority attention. The hearing will also examine model program approaches to prevent and respond to child victimization as well as legislative and Federal coordination issues.Oral and written testimony will be solicited from the public. The testimony will be used as a basis for making recommendations to the President.Location/DatesThe fifth public hearing of the Partnership will be held:Date: Tuesday, July 14,1986 Place: University of WashingtonCampus, Ballroom, Husky StudentUnion Building, 4014 University Way,N.E., Seattle, Washington Time: 9:00 a.m.-6:Q0 p.m.Seats available to the public: 100ProcedureThe Partnership invites all interested parties to submit written testimony or



23850 Federal Register / VoL 51, No. 126 / Tuesday, July 1, 1986 / Noticesprogram information regarding any of the aforementioned aspects of child safety. Persons interested in providing written testimony should submit it to: Lois Haight Herrington, Assistant Attorney General, Office of Justice Programs, 633 Indiana Avenue, N.W., Washington, DC 20531. If possible, all written testimony should be typed and submitted in duplicate. All written testimony is due not later than September 30,1986, but should be submitted as soon as possible for maximum consideration.Persons interested in providing oral testimony at the hearing in Seattle should notify Assistant Attorney General Herrington in writing (same address as above), as soon as possible, and in no event later than July 7,1986. The Partnership will make the final determinations as to what persons/ organizations will be invited to provide oral testimony.Conduct of HearingsThe hearings, which will be open to the public, will begin at 9:00 a.m. The Chairman of the Partnership, or his designee, will preside at the hearings. Other members of the Partnership will join the Chairman. These will not be judicial or evidentiary-type hearings and there will not be any cross-examination. However, clarifying questions and discussion by Partnership members may follow each presentation. There will be time set aside at the conclusion of the hearings for brief comments by members of the public.Any further procedural rules needed for the proper conduct of the hearings will be announced by the presiding official.A  transcript of the hearings will be made. The entire record of the hearings, including transcript, will be retained by the Partnership, and will be available to the public. Any person may purchase a copy of the transcript from the transcribing organization.For further general information on the Partnership hearings contact: Mr. William Modzeleski, President’s Child Safety Partnership, 633 Indiana Avenue, NW., Washington, DC 20531. Phone:(202) 272-6500.Dated: June 20,1986.
L o is  H a ig h t  H e rrin g to n ,

A ssista n t A ttorn ey General, O ffice  o f Ju stice  
Program s.[FR Doc. 86-14814 Filed 6-30-86; 8:45 am] 
BILLING CODE 4410-18-M

DEPARTMENT OF LABOR 
Office of the Secretary
Agency Recordkeeping/Reporting 
Requirements Under Review by the 
Office of Management and Budget 
(OMB)BackgroundThe Department of Labor, in carrying out its responsibilities under the Paperwork Reduction Act (44 U.S.C. Chapter 35), considers comments on the reporting and recordkeeping requirements that will affect the public.List o f Recordkeeping/Reporting Requirements under ReviewAs necessary, the Department of Labor will publish a list of the Agency recordkeeping/reporting requirements under review by the Office of Management and Budget (OMB) since the last list was published. The list will have all entries grouped into new collections, revisions, extensions, or reinstatements. The Departmental Clearance Officer will, upon request, be able to advise members of the public of the nature of the particular submission they are interested in.Each entry may contain the following information:The Agency of the Department issuing this recordkeeping/reporting requirement.The title of the recordkeeping/ reporting requirement.The OMB and Agency identification numbers, if applicable.How often the recordkeeping/ reporting requirement is needed.Who will be required to or asked to report or keep records.Whether small businesses or organizations are affected.An estimate of the total number of hours needed to comply with the recordkeeping/reporting requirements.The number of forms in the request for approval, if applicable.An abstract describing the need for and uses of the information collection.

Comments and QuestionsCopies of the recordkeeping/reporting requirements may be obtained by calling the Departmental Clearance Officer,Paul E. Larson, telephone (202) 523-6331. Comments and questions about the items on this list should be directed to Mr. Larson, Office of Information Management, U.S. Department of Labor, 200 Constitution Avenue, NW, Room N - 1301, Washington, D.C. 20210.Comments should also be sent to the OMB reviewer, Nancy Wentzler, telephone (202) 395-6880, Office of

Information and Regulatory Affairs, Office of Management and Budget, Room 3208, Washington, D.C. 20503.Any member of the public who wants to comment on a recordkeeping/ reporting requirement which has been submitted to OMB should advise Mr. Larson of this intent at the earliest possible date.Revision ^Bureau of Labor Statistics Employee Benefits Survey 1220-0084; BLS 3111 AnnuallyState or local governments; Business or other for-profit; Nonprofit institutions 750 responses; 3,000 hours; 1 form.The revised Employee Benefits Survey will survey employee benefits in State and local governments, beginning in 1987, and in private industry in alternate years. The current EBS, which covers medium and large firms in private industry, is used by Federal agencies and the Congress to determine policy affecting benefits of all workers; and by the private sector in benefits administration, union negotiations and research.
P a u l E .  L a r s o n ,

Departm ental Clearance O fficer.[FR Doc. 86-14800 Filed 6-30-86; 8:45 am] 
BILLING CODE 4510-24-M

Employment and Training 
Administration

[TA-W-16, 362]

B.F. Goodrich Co., Akron, OH; 
Affirmative Determination Regarding 
Application for ReconsiderationThe United Rubber Workers requested administrative reconsideration of the Department’s Notice of Determinations Regarding Eligibility to Apply for Worker Adjustment Assistance which denied workers and former workers of B.F. Goodrich Company engaged in the production of sheet rubber and far,m service tires. The notice of determinations was published in the Federal Register on March 18,1986 (51 FR 9290).The union claimed that Workers producing rubber bands and farm service tires at the Akron plant should also be certified especially since the workers at Goodrich’s Miami plant who produce farm service tires have already' been certified. The union also indicated that rubber bands are being imported from Southeast Asia.



23851Federal Register / V ol. 51, No. 126 / Tuesday, July 1, 1986 / Notices
ConclusionAfter careful review of the application, I conclude that the claims are of sufficient weight to justify reconsideration of the Department of Labor’s prior decison. The application is, therefore, granted.

S ig n e d  a t W a s h in g to n , D C  th is  13th d a y  o f  
June 1986.

Robert O .  D e s lo n g c h a m p s ,

Director, O ffice  o f Legislation and A ctu a ria l 
Services, U IS.
[FR D o c . 86-14803 F ile d  6 -3 0 -8 6 ; 8:45 am ] 
B I L L I N G  C O D E  4 5 1 0 - 3 0 - M

Investigations Regarding 
Certifications of Eligibility To  Apply for 
Worker Adjustment Assistance; 
Columbia Hancock Development 
Center et al.Petitions have been filed with the

Secretary of Labor under section 221(a) of the Trade Act of 1974 (“the Act”) and are identified in the Appendix to this notice. Upon receipt of these petitions, the Director of the Office of Trade Adjustment Assistance, Employment and Training Administration, has instituted investigations pursuant to section 221(a) of the Act.The purpose of each of the investigations is to determine whether the workers are eligible to apply for adjustment assistance under Title II, Chapter 2, of the Act. The investigations will further relate, as appropriate, to the determination of the date on which total or partial separations began or threatened to begin and the subdivision of the firm involved.The petitioners or any other persons showing a substantial interest in the subject matter of the investigations may request a public hearing, provided such

request is filed in writing with the Director, Office of Trade Adjustment Assistance, at the address shown below, not later than July 11,1986.Interested persons are invited to submit written comments regarding the subject matter of the investigations to the Director, Office of Trade Adjustment Assistance, at the address shown below, not later than July 11,1986.The petitions filed in this case are available for inspection at the Office of the Director, Office of Trade Adjustment Assistance, Employment and Training Administration, U .S. Department of Labor, 601 D Street NW., Washington, DC 20213.
S ig n e d  a t W a s h in g to n , D C ,  th is  23rd d a y  or  

Ju n e  1986.

G le n n  M . Z e c h ,

A ctin g  D irector, O ffice  o f Trade Adjustm ent 
A ssista n ce.

A p p e n d i x

P e titio n e r: U n io n / w o r k e r s  o f  fo r m e r  w o r k e r s  o f— L o c a t io n
D a t e

re c e iv e d
D a t e  o f  
p e tit io n

P e tit io n  N o . A r t ic le s  p r o d u c e d

6 / 4 / 8 6 5 / 3 0 / 8 6 T A - W - 1 7 ,5 6 0 R u b b e r  c a r b o n  b la c k .

G r e y b u l l,  W Y ................................... 5 / 2 9 / 8 6 5 / 2 0 / 8 6 T A - W - 1 7 ,5 6 1 B e n t o n ite .

6 / 4 / 8 6 6/ 2 / 8 6 T A - W - 1 7 ,5 6 2 B r a s s  a n d  b r o n z e  b u s h in g  b e a r in g s .

6 / 4 / 8 6 5 / 2 7 / 8 6 T A - W - 1 7 ,5 6 3 L a d ie s  s p o rt s w e a r .6/ 1 1 / 8 6 6 / 9 / 8 6 T A - W - 1 7 ,5 6 4 C o l d  f in is h e d  s te e l b a rs .

5 / 2 7 / 8 6 5 / 2 0 / 8 6 T A - W - 1 7 ,5 6 5 M e n s  s p o rt s w e a r .

O ilw e ll S u p p ly  ( I I S W A )  . " ............................................................................... 6 / 5 / 8 6 6/ 2 / 8 6 T A - W - 1 7 ,5 6 6 O ilf ie ld  e q u ip m e n t .6/ 6 / 8 6 5 / 2 7 / 8 6 T A - W - 1 7 ,5 6 7 D r e s s  s h o e s .

6 / 5 / 8 6 5 / 2 9 / 8 6 T A - W - 1 7 ,5 6 8 C o a t e d  a b r a s iv e  s a n d in g  d is c ,  r e s in -b o n d e d  g r in d in g

w h e e ls ,  e le c t r ic  p o w e r  to o ls .

6 / 4 / 8 6 6/ 2 / 8 6 T A - W - 1 7 ,5 6 9 C o k e .

U .S . S te e l M in in g  C o . ,  ( U M W A ) .................................................................•■>.. W e ll in g to n ,  U T ............................... 6 / 3 / 8 6 5 / 2 8 / 8 6 T A - W - 1 7 ,5 7 0 C o a l  m in in g  a n d  c le a n in g .

W e h r S te e l C o r p .  ( U S W A ) .................................................................................. M ilw a u k e e , W l ............................... 6/ 2 / 8 6 5 / 2 8 / 8 6 T A - W - 1 7 ,5 7 1 S t e e l c a s t in g s .

B a ss  C o rp o ra t io n , C h e m ic a l  D iv .  ( O C A W U ) ......................................... H a w t h o r n e , N J . .\ .......................... 6 / 4 / 8 6 5 / 2 2 / 8 6 T A - W - 1 7 ,5 7 2 P ig m e n ta t io n .6/ 6 / 8 6 5 / 2 1 / 8 6 T A - W - 1 7 ,5 7 3 L a d ie s  d r e s s  s h o e s .

E l  P a s o , T X ...................................... 6 / 9 / 8 6 5 / 2 9 / 8 6 T A - W - 1 7 ,5 7 4 W o m e n 's  ja c k e ts .

C re a tive  F o o t w e a r  (w o r k e r s ) .............................................................................. M c A d o o ,  P A ..................................... 6 / 9 / 8 6 6 / 3 / 8 6 T A - W - 1 7 ,5 7 5 L a d ie s  b o o ts .

E lk e m  M e ta ls  C o .  ( O C A W ) .................................................................................. A l lo y ,  W V ............................................ 6 / 9 / 8 6 6 / 3 / 8 6 T A - W - 1 7 ,5 7 6 S il ic o n  m e ta ls  s u b m e r g e d  a r c  fu rn a c e s .

6 / 5 / 8 6 5 / 2 7 / 8 6 T A - W - 1 7 , 5 7 7 H y d r a u lic  ja c k s , p u m p s , a n d  c a r  s t a n d s .

6 / 9 / 8 6 6 / 3 / 8 6 T A - W - 1 7 ,5 7 8 A u t o m o t iv e  b e a r in g s .

6 / 9 / 8 6 5 / 2 3 / 8 6 T A - W - 1 7 ,5 7 9 S t e e l  p ip e .

6 / 4 / 8 6 5 / 2 3 / 8 6 T A - W - 1 7 ,5 8 0 O i lw e ll  s e r v ic e s .

6 / 9 / 8 6 6/ 2 / 8 6 T A - W - 1 7 , 5 8 1 F ib e rg la s s ,  a lu m in u m  d o o rs .

6 / 4 / 8 6 5 / 2 9 / 8 6 T A - W - 1 7 ,5 8 2 R o t a r y  s w it c h e s .

W iiliston  B a s in  S a le s  &  S e r v ic e s  In c . (w o r k e r s ) ................................ W iilis to n , N D ............................ 6 / 9 / 8 6 5 / 2 / 8 6 T A - W - 1 7 ,5 8 3 O i lw e ll  in s p e c t io n s .

[FR D o c . 86-14801 F ile d  6 -3 0 -8 6 ; 8:45 am ]  
B I L L I N G  C O D E  4 5 1 0 - 3 0 - M[TA-W-16,601]
FMC Corp., Specialty Chemicals 
Division, South Charleston, WV; 
Amended Certification Regarding 
Eligibility To  Apply for Worker 
Adjustment AssistanceIn accordance with section 223 of the Trade Act of 1974, the Department of Labor issued a Certification of Eligibility to Apply for Worker Adjustment Assistance on May 12,1986, applicable to all workers of FMC Corporation,

Specialty Chemicals Division, South Charleston, West Virginia. The Notice of Certification was published in the Federal Register on May 30,1986 (51 FR 19623).Based on additional information furnished to the Department, workers were retained after the September 30, 1985, termination date set in the Department’s certification for plant shut down including decontamination and dismantling the plant. The intent of the certification is to cover all workers at the South Charleston, West Virginia plant of the FMC Corporation who were affected by the decline in the sales or

production of hydrogen peroxide, chlorine, caustic soda and chlorinated dry bleach related to import competition. The notice, therefore, is amended by deleting the termination date.The amended notice applicable to TA-W-16,601 is hereby issued as follows:
“ A i l  w o r k e r s  o f  F M C  C o r p o r a tio n , 

S p e c ia lty  C h e m ic a ls  D iv is io n , S o u th  
C h a r le s to n , W e s t  V ir g in ia  w h o  b e c a m e  
to ta lly  o r p a r tia lly  s e p a r a te d  fro m  
e m p lo y m e n t o n  o r a fte r  A u g u s t  1 ,1 9 8 5  are  
e lig ib le  to  a p p ly  fo r  a d ju s tm e n t a s s is ta n c e  
u n d e r S e c tio n  223 o f  th e  T r a d e  A c t  o f  1974.”
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S ig n e d  a t W a s h in g to n , D C ,  th is  13th d a y  o f  

Ju n e  1986.

R o b e r t O .  D e s lo n g c h a m p s ,

D irector, O ffice  o f Legislation and A ctu a ria l 
Services. U1S.
[F R  D o c . 86-14804 F ile d  6 -3 -8 6 ; 8:45 am ] 
BILLING CODE 4510-30-M

[ T A - W - 1 6 ,5 3 4 ]

ITW Paktron, Lynchburg, VA; Negative 
Determination Regarding Application 
for ReconsiderationBy an application dated May 20,1986, the petitioners requested administrative reconsideration of the Department of Labor’s Notice of Negative Determination Regarding Eligibility to Apply for Worker Adjustment Assistance in the case of workers and former workers at ITW Paktron, Lynchburg, Virginia. The denial notice was published in the Federal Register on April 29,1986 (51 FR 15972).Pursuant to 29 CFR 90.18(c) reconsideration may be granted under the following circumstances:(1) If it appears on the basis of facts not previously considered that the determination complained of was erroneous;(2) If it appears that the determination complained of was based on a mistake in the determination of facts previously considered; or(3) If, in the opinion of the Certifying Officer, a misinterpretation of facts or of the law justified reconsideration of the decision.The petitioners claim that the company purchased new high technology equipment to replace older machinery in order that the company could compete against foreign competition. The petitioners also indicated that foreign competition especially from Europe and Canada hurt the sales of ITW Paktron.Several of the layoffs at the Lynchburg plant were the result of the company’s purchase of new high tech testing equipment for capacitors.Worker separations resulting from technological changes would not form a basis for competition.Findings in the investigation did not substantiate that increased imports contributed importantly to worker separations. The Department’s investigation covered the period from 1983 through September, 1985. ITW Paktron experienced both increased sales and production in 1984 compared to 1983.The Department’s survey of customers which represented a major part of the firm’s sales decline in the January- September period of 1985 compared to

the same period in 1984 showed that none of the responding customers had increases in imports of foil film capacitors while decreasing purchases from ITW Paktron during the relevant time period.ConclusionAfter review of the application and the investigative file, I conclude that there has been no error or misinterpretation of the law which would justify reconsideration of the Department of Labor’s prior decision. Accordingly, the application is denied.
S ig n e d  a t W a s h in g to n , D C ,  th is  19th d a y  o f  

Ju n e  1986.

R o b e r t O .  D e s lo n g c h a m p s ,

D irector, O ffice  o f Legislation and A ctu a ria l 
Services, U IS.
(F R  D o c . 86-14802 F ile d  6 -3 0 -8 6 ; 8:45 am ]  
BILLING CODE 4510-30-M

Determinations Regarding Eligibility 
To  Apply for Worker Adjustment 
AssistanceIn accordance with section 223 of the Trade Act of 1974 (19 U .S.C. 2273) the Department of Labor herein presents summaries of determinations regarding eligibility to apply for adjustment assistance issued during the period June 16,1986-June 20,1986.In order for an affirmative determination to be made and a certification of eligibility to apply for adjustment assistance to be issued, each of the group eligibility requirements of section 222 of the Act must be met.(1) That a significant number or proportion of the workers in the workers' firm, or an appropriate subdivision thereof; have become totally or partially separated,(2) That sales or production, or both, of the firm or subdivision have decreased absolutely, and(3) That increases of imports of articles like or directly competitive with articles produced by the firm or appropriate subdivision have contributed importantly to the separations, or threat thereof, and to the absolute decline in sales or production.Negative DeterminationsIn each of the following cases the investigation revealed that criterion (3) has not been met. A  survey of customers indicated that increased imports did not contribute importantly to worker separations at the firm.TA-W-17,090; Plateau Resources, Ltd, Grand Junction, CO  TA-W-17,089; Plateau Resources, Ltd, Ticaboo, UTTA-W-16,687; Holly-Vent, Gallitzin, PA

TA-W-16,614; Kenneth Mills, Inc., Brooklyn, NYTA-W -16,965; Bethlehem Steel Corp., Industrial Fastener Div., Lebanon, PATA-W-17,061; Tractech, Inc., Mercury Products Div., Canton, OH  TA-W-16,700; Signode Corp., Florence, KYIn the following cases the investigation revealed that criterion (3) has not been met for the reasons specified.TA-W-17,802; Champion International Corp., Lebanon, ORAggregate U.S. imports of softwood plywood are negligible.TA-W-16,712; Harley Davidson Motor Co., Milwaukee, WIAggregate U.S. imports of heavyweight motorcycles decreased absolutely between 1983-1984 and relative to U.S. shipments. Aggregate imports of heavyweight motorcycles did not increase between 1984 and 1985.TA-W-16,750; Erie Press Systems, Erie, PAEmployment did not decline during the relevant period as required for certification. No indication that imports have contributed importantly to sales or employment declines.TA-W-17,093; Aluminum Company of America, Point Comfort, TX Products shipped to other company domestic facilities for use in manufacture of aluminum products. None of these facilities are currently certified for trade adjustment assistance. Therefore workers at Point Comfort cannot be certified for trade adjustment assistance.Affirmative DeterminationsTA-W-16,758; Plymouth Locomotive Works, Plymouth, OH A  certification was issued covering all workers of the firm separated on or after February 1,1985.TA-W-16,726; Volkswagen of America, Inc., South Charleston, W V A  certification was issued covering all workers of the firm separated on or after September 1,1985.TA-W-17,083; Comar Industries, Dallas, NCA  certification was issued covering all workers of the firm separated on or after December 7,1984.TA-W-16,755; Outdoor Venture Corp., Stearns, KYA  certification was issued covering all workers of the firm separated on or after November 25,1984.



Federal Register / Vol. 51, No. 126 / Tuesday, July 1, 1986 / Notices 23853TA-W-16,524; Greenway Manufacturing Co., Nemacolin, PA A  certification was issued covering all workers of the firm separated on or after July 15,1985 and before November 30, 1985.TA-W-16,571; Jack Winter, Inc., Milwaukee, WrIA  certification was issued covering all workers of the firm separated on or after October 15,1984 and before October 9,1985.TA-W-16,701; Jo Ann Apparel, Inc., Ebensburg, PAA  certification was issued covering all workers of the firm separated on or after September 21,1985 and before November 21,1985.TA-W-16,695; Wake Garment Co., Inc., Wendell, NCA  certification was issued covering all workers of the firm separated on or after January 1,1985 and before April 8,1985. TA-W-16,761; Wardrobe Maker, Inc., Boston, M AA  certification was issued covering all workers of the firm separated on or after November 25,1984 and before March 1,1986.TA-W-16,892; Mahadeen Brothers, Inc., Jersey City, NJA certification was issued covering all workers of the firm separated on or after January 1,1985.TA-W-16,977; LTV Steel Co.,Headquarters Staff, Gateway View Plaza, Pittsburgh, PA A  certification was issued covering all workers of the firm separated on or after October 31,1985.TA-W-16,976; Knoxville Glove Co., Knoxville, TNA  certification was issued covering all workers of the firm separated on or after June 1,1985.TA-W-16,980; Myer Industries,Hazelton, PAA  certification was issued covering all workers of the firm separated on or after December 5,1984.TA-W-16,725; Brookfield Clothes Corp., Long Island City, NY A certification was issued covering all workers of the firm separated on or after November 19,1984.TA-W-16,702; Owens-Illinois, Inc., Columbus, OHA  certification was issued covering all workers of the firm separated on or after November 19,1984.TA-W-16,966; CF&I Steel Corp., Pueblo, COA  certification was issued covering all workers producing rails, wire and wire

products, basic and semi-finished steel separated on or after March 23,1985. TA-W-17,121; Kenner Products, 2750 Robertson Avenue, Cincinnati, OH  A  certification was issued covering all workers of the firm separated on or after January 6,1985.TA-W -17,122; Kenner Products, 2940 Highland Avenue, Cincinnati, OH A  certification was issued covering all workers of the firm separated on or after January 6,1985.I hereby certify that the aforementioned determinations were issued during the period June 16,1986- June 20,1986. Copies of these determinations are available for inspection in Room 6434, U.S. Department of Labor, 601 D Street, NW., Washington, DC 20213, during normal business hours or will be mailed to persons who write to the above address.
D a te d : Ju n e  2 4 ,1 9 8 6 .

G le n n  M . Z e c h ,

A ctin g  D irector, O ffice  o f Trade Adjustm ent 
A ssista n ce.
[F R  D o c . 86-14805 F ile d  6 -3 0 -8 6 ; 8:45 am ]  
BILLING CODE 4510-30-M

Job Training Partnership Act (Pub. L  
97-300); Program Year 1986 
Allotments for Programs Under Title II, 
Part A

AGENCY: Employment and Training Administration, Labor. 
a c t i o n : Notice.
s u m m a r y : This notice announces the final State allotments for Program Year (PY) 1986 (July 1,1986 through June 30,1987) for programs under Titles II-A  and III of the Job Training Partnership Act (JTPA), and the 1986 Summer Program under Title II-B of JTPA.
FOR FURTHER INFORMATION CONTACT:For JTPA inquiries, contact Robert N. Colombo, Director, Office of Employment and Training Programs, 601 D Street, NW., Washington, DC 20213, telephone number: (202) 376-6093. 
SUPPLEMENTARY INFORMATION: Attached are the final allotments for PY 1986 (July 1,1986 through June 30,1987) for programs under Titles II-A  and III of JTPA and the final allotments for the 1986 Summer Program under Title II-B of JTPA. The allotments are based on the funds appropriated by Pub. L. 99-178 (Titles II-A  and III) and Public Law 98- 619 (Title II-B), the statutory formulas contained in the Act and the latest data available to the Secretary. These allotments will not be updated for subsequent unemployment data.

Title II-A  Allotm ents. Attachment I shows the PY 1986 JTPA Title Ü—A

allotments by State based on a total figure of $1,781,561,919. This amount is composed entirely of PY 1986 formula funds, These funds support the basic job training program. For all States, Puerto Rico, the Virgin Islands and the District of Columbia, the following data were used in developing these allotments:• Data for areas of substantial unemployment are averages for the 12- month period, July 1984 through June 1985.• The number of excess unemployed individuals are averages for this same 12-month period, July 1984 through June 1985• The economically disadvantaged data are from the 1980 Census.The allotments for the territories are based on estimated 1984 unemployment, using a 90 percent relative share hold- harmless of the Title II-A  allotments for these areas and a minimum allotment amount of $125,000.
Title II-B  Allotm ents. Allotments for the Calendar Year (CY) 1986 JTPA Title II-B summer program total $781,540,366 and are shown on Attachment II. This amount includes $56,991,366 of excess carry-in funds, $108,682,350 of National Reserve funds, $13,176,511 for Native American grantees under Section 401 of JTPA and $659,681,505 of PY 1985 State formula funds. These funds support summer youth activities. Except for the territories, the same data used for the Title II-A  allotments were also used for Title II-B. The allotments for the territories are also based on the relative share requirements of Section 251 of JTPA.
Title III Allotm ents. The PY 1986 JTPA Title III Dislocated Worker Program allotments are reflected in Columns 3-5 of Attachment III. Column 3 shows the total appropriation of $95,655,000, which includes the base allotment of Federal funds totaling $71,730,000 and the national reserve of $23,925,000 to be distributed at a later date. The base funds are subject to the matching requirements contained in Section 304 of JTPA. Allotments for Guam, the Virgin Islands, American Samoa, the Republic of Palau, and the Commonwealth of the Northern Marianas, are based on the proportion these jurisdictions received of Title II-A  funds.Except for the above listed territories, the unemployment data used for determining these allotments, relative numbers of unemployed and relative numbers of excess unemployed, are the averages for the September 1984 through August 1985 period. Long-term unemployed data used were for CY  1984.Column 4 shows a total amount of $53,824,000. This represents the total
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$149,479,000, the sum of Columns 3 and4. This represents the total resources available for the Title III Dislocated Worker Program based on PY 1986 allotments.

S ig n e d  th is 23d d a y  o f  Ju n e , 1986. 
R o g e r  D . S e m e r a d ,

A ssista n t Secretary o f  Labor.

A T T A C H M E N T  I
U.S. DEPARTMENT OF LABOR— EMPLOYMENT AND TRAINING ADMINISTRATION 

OFFICE OF FINANCIAL CONTROL AND MANAGEMENT SYSTEMS 
PY 1906 JHTPA TITLE II~A ALLOTMENTS TO STATES

O6.-O4-1906

ALLOTMENT
Alabama 44,190,427
Alaska 4,096,374
Arizona 10,432,668
Arkansas 20,705,271
California 189,597,766
Colorado 17,145,259
Connecticut 13,010,234
Delaware 4,445,S96
District of Columbia 6., 536., 6oH
Florida 62,193,06.9
Georgia 35,028,559
Hawaii 5,267,910
Idaho 7,591, '996
Illinois 99,855,905
Indiana 45,011,399
Iowa 20,170,048
Kansas 9,123,311
Kentucky sX), 518,050
Louisiana 47,399,691
Maine 7,322,534
Maryland 20,896,947
Massachusetts 27,706,317
Michigan 95,763,190
Minnesota 22,127,26.1
Mississippi 28,794,629
Missouri 33,249,122
Montana 6,219,205
Nebraska 5,902,071
Nevada 7,063,419
New Hampshire 4,445,896
New Jersey 39,729,869
New Mexico 11,703,739
New York 122,489,036
North Carolina 37,703,148
Nor th Dakota 4,445,896
Ohio 91,248,345
Oklahoma 22,135,732
Oregon 26,406,069
Pennsylvania 97,823,58-9
Puer to Rico 71,395,175
Rhode Island , 5,976,196
South Carolina 22,084,326
South Dakota 4,445,8-96
Tennessee 40,486,283
Texas 95,881,888
Utah 9,1*94,027
Vermont 4,445,896
Virginia 26,535,318
Washington 38,477,093
West Virginia 24,773,040
Wisconsin j o ,039,814
Wyoming 4,445,0-96
American Samoa 268,028
Guam 1,125,402
Northern Marianas 125,000
Republic of Palau 125,000
Virgin Islands 1,560,271
NATIONAL TOTAL 1,781,561,919
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A T T A C H M E N T  I I
U.S. DEPARTMENT OF LABOR— EMPLOYMENT AND TRAINING ADMINISTRATION 

OFFICE OF FINANCIAL CONTROL AND MANAGEMENT SYSTEMS 
PY 1985 JTPA TITLE II-B ALLOTMENTS TO STATES 

06-04-1986
ALLOTMENT NAT RESR TOTAL

Alabama 16,134,137 866,158 17,000,295
Alaska 1,787,103 68,002 1,855,105
Arizona 6,591,446. 1,746.,'927 8,338,373
Arkansas 7,564,996 507,013 8,072,009
California 69,276,382 7,48*3,833 76,760,215
Colorado 6,267,828 8.94,394 7,162,222
Connecticut 6,242,234 2,700,454 3,942,686
Delaware 1,646,188 40,150 1,666,336!
District of Columbia 5,066,748 2,343,155 7,409,*903
Florida 22,740,076 4,901,065 27,641,141
Georgia 12,810,390 1,828,547 14,633,937
Hawaii 1,927,350 612,096. 2,539,446.
Idaho 2,774,323 235,723 3,010,046
Illinois 36,454,917 9,051,145 45,506,062
Indiana 16,432,697 3,*941,*920 20,374,617
Iowa 7,36.7, 80S 713,760 8,086,563
Kansas 3,354,109 1,598,442 4,952,551
Kentucky 12,244,402 1,134,686 13,379,083
Louisiana 17,304,763 47,836 17,352,599
Maine 2,668,288 717,638 3,385,926
Maryland 7, o97,369 4,753, *96/ 12,651,336
Massachusetts 12,646.,'941 5,959,740 18,606,681
Michigan 34,946,516 2,910, *984 37,857,500
Minnesota 8, Ü89,48*3 2,277,303 10,366,791
Mississippi 10,516,6/92 26.1,342 10,778,034
Missouri 12,151,757 3,228,521 15,380,278
Montana 2,273,119 23,46*3 2,296,582
Nebraska 2,364,187 882,445 3,246,632
Nevada 2,57*9,065 0 2,579,065
New Hampshire 1,646,188 376,538 2,022,776
New Jersey 16,344,360 7,805,703 24,150,063
New Mexico 4,278,014 555,691 4,833,705
New York 44,775,272 10,411,725 55,186,997
North Carolina 13,785,791 2,516,952 16,302,743
North Dakota 1,646,188 0 1,646,188
Ohio 33,312,796. 5, *962,86/ 39,275,663
Oklahoma 8,088,794 203,919 8,292,713
Oregon 9,668,525 343,412 10,011,937
Pennsylvania 35,721,038 4,414,125 40,135,163
Puerto Rico 26,078,36*9 0 26,078,369
Rhode Island 2,358,720 *901,525 3,260,245
South Carolina 8,074,082 953, *902 9,032,984
South Dakota 1,646., lts-s 0 1,646,188
Tennessee 14,739,657 1,56.1,821 16,351,478
Texas 35,054,605 3,607,452 38,662,057
Utah 3,36*1,179 252,1*92 3,613,371
Vermont 1,646,188 0 1,646,188
Virginia 9,631,448: 4,505,433 14,136,881
Washington 14,046,229 251,623 14,297,852
West Virginia 9,038,45. 0 9,038,456
Wisconsin 11,715,614 2,316,706 14,032,320
Wyoming 1,646 , let* 0 1,646,188
American Samoa 55,003 0 55,003
Guam 670,830 0 670,830
Northern Marianas 25,730 0 25,730
Trust Territories 74,374 0 74,374
Virgin Islands 380,370 0 380,370
Native Americans 13,176,511 0 13,176,511

NATIONAL TOTAL 672,858,016* 108,682,350 781,540,366*

* ~ INCLUDES $56,991,366 OF EXCESS CARRY-IN FUNDS.
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A T T A C H M E N T  I I I
U.S. DEPARTMENT OF LABOR— EMPLOYMENT AND TRAINING ADMINISTRATION 

OFFICE OF FINANCIAL CONTROL AND MANAGEMENT SYSTEMS 
PY 1966 JTPA TITLE III 

DISLOCATED WORKER PROGRAM 
ALLOTMENTS AND MATCHING REQUIREMENTS 

06-04-1906

UMEMPL REDUCTION REQUIRED TOTAL
RATE UNITS ALLOTMENT MATCH PROGRAM

Alabama 10.1 3 1,791,261 716,504 2,507,765
Alaska 9.7 3 203,625 81,450 285,075
Arizona 5.5 0 463,403 463,403 926,806.
Arkansas 8.5 1 727,957 582,366 1,310,323
California 7.3 0 7,498,655 7,498,655 14,997,310
Colorado 5.7 0 617,150 617,150 1,234,300
Connecticut 4.8 0 448,820 448,820 8"97,640
Delaware 5.7 0 120,938 120,938 241,876
District of Columbia 8.5 1 247,314 197,851 445,165
Florida 6.2 0 2,091,224 2,091,224 4,182,448
Georgia 6.2 0 1,152,077 1,152,077 2,304,154
Hawaii 5.4 0 160,955 160,955 321,910
Idaho 7.6 1 266,605 213,284 479,889
Illinois 8 9 2 4,849,651 2,909,791 7,759,442
Indiana 8.5 1 2,155,476 1,724,381 3,879,857
Iowa 7.6 1 972,286. 777,829 1,750,115
Kansas 4.9 0 376,203 5/6,208 752,416
Kentucky 8.7 2 1,473,002 883,801 2,356,803
Louisiana 10.9 4 2,074,753 414,952 2,489,710
Maine 5.7 0 221,505 221,505 443,010
Maryland 4.9 0 715,005 715,005 1,430,010
Massachusetts 4.0 0 695,198 695,198 1,390,396
Michigan 10.4 3 4,661,520 1,864,608 6,526,123
Minnesota 5.8 0 991,432 *991,432 1,982,864
Mississippi 10.4 5 1,185,710 474,284 1,659,994
Missouri 6.9 0 1,401,627 1,401,627 2,803,254
Montana 7.1 0 2J6>, JSd 236,353 472,706
Nebraska 4.8 0 223,515 223,515 447,030
Nevada 7.9 1 317,643 254,114 571,757
New Hampshire 4.4 0 116,624 116,624 233,248
New Jersey 5.7 0 1,541,909 1,541,909 3,Ù83,818
New Mexico 8.0 1 416,356. 333,085 749,441
New Yor k 6.7 0 4,659,564 4,659,564 9,319,128
North Carolina 6.0 0 1,339,237 1,339,237 2,678,474
North Dakota 5.5 0 109,879 109,879 219,758
Ohio 8.9 2 4,644,816 2,7536.,890 7,431,706.
Oklahoma 7.1 0 856,027 856.,027 1,712,054
Oregon 9.5 2 1,176.,882 470,753 1,647,635
Pennsylvania 8.3 1 4,473,632 3,578,906 8,052,538
Puerto Rico 21.5 14 2,087,835 0 2,087, £135
Rhode Island 5.0 0 148,754 148,754 297,508
South Carolina 6.7 0 813,372 813,372 1,626,744
South Dakota 5.0 0 87,865 87,865 175,730
Tennessee 8.3 1 1,640,365 1,312,292 2/952,657
Texas 6.5 0 3,403,875 5,40*3,8/5 6,807,750
Utah 6.4 0 325,886 325,836« 651,772
Vermont 4.9 0 70,665 70,665 141,330
Virginia 5.2 0 822,193 822,193 1,644,386
Washington 8.9 2 1,682,659 1,009,395 2,692,254
West Virginia 13.8 7 1,300,109 0 1,300,109
Wisconsin 7.0 0 1,416,655 1,416,655 2,833,3iU
Wyoming 6.3 0 110,694 110,694 221,388
American Samoa 0 .0 0 10,789 0 10,789
Guam 0 .0 0 45,302 0 45,302
Northern Marianas 0 .0 0 5,032 0 5,032
Republic of Palau 0 .0 0 5,032 0 5,032
Virgin Islands 0.0 0 62,808 0 62,808
National Reserve 0 .0 0 23,925,000 0 23,925,000

NATIONAL TOTAL 7.4 95,640,689 53,824,000 149,464,689
[F R  D o c . 80-14796 F ile d  6 -3 0 -8 6 ; 8:45 a m ]  
BILLING CODE 4S10-30-C
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Trade Adjustment Assistance (TAA ) 
Program; Training and Employment 
Guidance Letter on Operating 
instructions for implementing 
Amendments to the TA A  Program in 
Pub. L. 99-272, The Consolidated 
Omnibus Budget Reconciliation Act of 
1985, on the Job Search ProgramTitle XIII of Pub. L. 99-272, The Consolidated Omnibus Budget Reconciliation Act of 1985, enacted on April 7,1986 amends the trade adjustment assistance provisions of the Trade Act of 1974 by extending the program for six (6) years to September 30,1991; requiring eligible workers to participate in a job search program, where reasonably available, as a condition for receiving trade readjustment allowance (TRA) payments; changing the number of weeks of employer authorized leave credited to satisfy the 26 weeks of employment in the last 52 weeks to qualify for TRA; extending the period to receive basic TRA from 52 weeks to 104 weeks {no increase in the number of weeks payable); and making other changes. The law also authorized the restoration of TRA payments to eligible workers retroactively to weeks beginning after December 18,1985. Operating instructions for implementing and administering the amendments of the TAA program, except for the job search program, were issued in General Administraton Letter No. 7-86, dated May 23,1986, to State Employment Security Agencies, The GAL was published in the Federal Register on June 10,1986 (51 FR 21027).The Training and Employment Guidance Letter (TEGL) provides operating instructions to State officials for implementing and administering the amendments to the TA A  program on the job search program. The TEGL published below was mailed to all State Governors on June 12,1986, with copies distributed to State JTPA Liaisons and State Employment Security Administrators.

S ig n e d  a t W a s h in g to n , D C .  th is  23 d a y  o f  
June 1986.

R oger D . S e m e r a d ,

Assistant Secretary o f Labor.

T raining a n d  E m p lo y m e n t G u id a n c e  L e tte r  
N o . 4-85

F ro m ; R o g e r  D . S e m e r a d , A s s is ta n t  
S e c re ta ry  o f  L a b o r .

S u b je ct: O p e r a tin g  In stru c tio n s  fo r  
Im p lem en tin g A d m e n d m e n ts  to  th e T r a d e  
A d ju stm e n t A s s is ta n c e  ( T A A )  P ro gra m  in  
Pub. L  99-272, T h e  C o n s o lid a te d  O m n ib u s

B u d g e t R e c o n c ilia tio n  A c t  o f  1985, o n  th e  Jo b  
S e a r c h  P ro gra m .

1. Purpose. T o  in fo rm  S ta te  o ffic ia ls  o f  th eir  
re p o n sib ilitie s  fo r  im p le m e n tin g  a n d  
a d m in iste rin g  th e a m e n d m e n ts  to  the T A A  
p ro gra m  in T itle  X I I I  o f  P u b . L . 99-272, T h e  
C o n s o lid a te d  O m n ib u s  B u d g e t R e c o n c ilia tio n  
A c t  o f  1985 {1986 a m e n d m e n ts ), o n  th e jo b  
s e a r c h  p ro gra m .

2. R eference. T r a d e  A c t  o f  1974, P u b . L . 9 3 -  
618, a s  a m e n d e d  b y  P u b . L . 99 -2 7 2  a n d  G A L  
N o . 7 -8 6  { M a y  2 3 ,1986).

3. Background. O p e r a tin g  in stru ctio n s  fo r  
im p le m e n tin g  th e 1986 a m e n d m e n ts  to  the  
T r a d e  A c t  o f  1974 {h e re in  a fte r  referred  to a s  
th e A c t) , in  T h e  C o n s o lid a te d  O m n ib u s  
B u d g e t R e c o n c ilia tio n  A c t  o f  1985, w e re  
c o n ta in e d  in  G A L  N o . 7-8 6 , d a te d  M a y  23, 
1986 (c o p y  a tta c h e d ), e x c e p t  fo r  in stru ctio n s  
im p le m e n tin g  th e jo b  s e a r c h  p ro gra m . 
O p e r a tin g  in stru ctio n s  in  th is T E G L  c o v e r  
S ta te  r e s p o n sib ilitie s  fo r  im p le m e n tin g  th e  
a m e n d m e n ts  o n  th e  jo b  s e a r c h  p ro gra m .

4. Jo b  Search Program Requirem ents. 
A m e n d e d  S e c tio n  231(a)(5) o f  th e  A c t  
re q u ire s a w o r k e r  a s  a  c o n d itio n  fo r  r e c e iv in g  
tra d e  r e a d ju s tm e n t a llo w a n c e s  ( T R A ) , to  
p a r ticip a te  in  a jo b  s e a r c h  p ro gra m  (JS P )  
a p p r o v e d  b y  th e  S e c r e ta r y , o r h a v e  
c o m p le te d  a J S P  a p p r o v e d  b y  th e S e c r e ta r y  
a fte r  b e in g  s e p a r a te d  fro m  a d v e r s e ly  a ffe c te d  
e m p lo y m e n t e x c e p t  w h e r e  th e  S e c r e ta r y  
d e te rm in e s th a t a J S P  is  n o t r e a s o n a b ly  
a v a ila b le  to th e  w o rk e r.

S e c tio n  231(c) o f  th e A c t  p r o v id e s  th a t i f  a 
d e te rm in a tio n  is  m a d e  th a t th e a d v e r s e ly  
a ffe c te d  w o rk e r h a s  fa ile d  to b e g in  
p a r ticip a tio n  in  a n  a p p r o v e d  JS P , or h a s  
c e a s e d  to p a r ticip a te  in  s u c h  J S P  b e fo re  
co m p le tio n , a n d  th e re  is  n o  ju s tifia b le  c a u s e  
fo r  fa ilu re  o r  c e s s a tio n , n o  T R A  m a y  b e  p a id  
to  th e a d v e r s e ly  a ffe c t e d  w o rk e r u n til th e  
a d v e r s e ly  a ffe c te d  w o rk e r b e g in s  o r r e su m e s  
p a r ticip a tio n  in  a n  a p p r o v e d  JS P .

a . fo b  Search Program D efin ed. A  JS P  
m e a n s  a jo b  s e a r c h  w o r k sh o p  or a jo b  fin d in g  
c lu b . (S e c tio n  247(17)(A) o f  th e A c t)

(1) Jo b  search w orkshop m e a n s  a 1 to 3 d a y  
se m in a r d e sig n e d  to p ro v id e  p a r ticip a n ts  
w ith  k n o w le d g e  th a t w ill e n a b le  the  
p a r ticip a n ts  to fin d  jo b s . S u b je c t s  s h o u ld  
in c lu d e , b u t n o t b e  lim ite d  to , la b o r  m ark e t  
in fo rm a tio n , re s u m e  w ritin g , in te r v ie w in g  
te c h n iq u e s, a n d  te c h n iq u e s  fo r  fin d in g  jo b  
o p e n in g s . (S e c tio n  347{17)(B) o f  th e A c t)

(2) Jo b  fin d in g  club  m e a n s  a jo b  se a r c h  
w o r k sh o p  w h ic h  in c lu d e s  a  p e r io d  o f  1 or 2 
w e e k s  o f  stru ctu re d , s u p e r v ise d  a c tiv ity  in  
w h ic h  p a r ticip a n ts  a tte m p t to  o b ta in  jo b s . 
(S e c tio n  247{17j(C) o f th e A c t)

b . A p p lica b ility . P a r tic ip a tio n  in or  
c o m p le tio n  o f  a  J S P  a s  req u ire d  in  s e c tio n  
231(a)(5), is  a  q u a lify in g  re q u ire m e n t to  
e n title  a  w o r k e r  to  b a s ic  T R A . It a p p lie s  to  a ll  
a d v e r s e ly  a ffe c te d  w o rk e rs  filin g  c la im s  fo r  
b a s ic  T R A , w ith  r e s p e c t to  a ll w e e k s  c la im e d , 
e x c e p t fo r  w o rk e rs  e n g a g e d  in  s e c tio n  236 
a p p r o v e d  tra in in g, fo r  w e e k s  in  w h ic h  th e y  
are e n g a g e d  in a n d  m a k in g  s a tis fa c to r y  
p ro gre ss  in  s u c h  tra in in g . A s  req u ire d  u n d e r  
s e c tio n  231(c), n o  T R A  w ill b e  p a id  to  a n y  
w o rk e r, fo r  a n y  w e e k  c la im e d  w h e n  th e  JS P  
q u a lify in g  re q u ire m e n t is n o t m et.

c . A ffe cte d  W orkers. W o r k e r s  c e r tifie d  fo r  
T A A  u n d e r p e titio n s  file d  o n  o r a fte r  A p r il  7, 
1986, are s u b je c t to  p a r ticip a tio n  in  a jo b  
s e a r c h  p ro gra m  a s  a c o n d itio n  fo r  r e c e iv in g  
T R A  p a y m e n ts , (P u b , L . 99-272, s e c tio n  
13009(b)) A c c o r d in g  to D e p a r tm e n t r e c o r d s, 
a ll w o rk e rs  w h o  are c e r tifie d  a s  e lig ib le  to  
a p p ly  fo r  tra d e  a d ju s tm e n t a s s is t a n c e  
b e n e fits  a n d  re e m p lo y m e n t s e r v ic e s  
b e g in n in g  w ith  p e titio n  n u m b e r T A - W - 1 7,334 
(e x c e p t fo r  p e titio n s  n u m b e re d  TA-W-17,336, 
17 ,3 4 8 ,1 7 ,3 4 9 ,1 7 ,3 5 0  a n d  17,352) a re  s u b je c t  
to th e jo b  se a r c h  p ro gra m  q u a lify in g  
r e q u ir e m e n t

T h e  D e p a r tm e n t w ill in c lu d e , fo r  a  p e rio d  
o f tim e , a  s ta te m e n t in  th e  c e r tific a tio n  
d o c u m e n t fo r  th o s e  p e titio n s  w h e r e  w o rk e rs  
are s u b je c t to  th e jo b  s e a r c h  p ro gra m  
q u a lify in g  r e q u ir e m e n t T h o s e  s ta te m e n ts  w ill  
b e  d is c o n tin u e d  w h e n  w o r k e r s  in  a ll  
s u b s e q u e n t c e r tific a tio n s  a re  s u b je c t to  jo b  
se a r c h  p ro gra m  p a r ticip a tio n .

d . A pproved JS P s. E x is t in g  jo b  se a r c h  
p ro gra m s p r o v id e d  th rou gh  th e Jo b  T r a in in g  
P artn e rsh ip  A c t .  th e p u b lic  e m p lo y m e n t  
s e r v ice , th e  W o r k  In c e n tiv e  p ro gra m , or a n y  
oth e r F e d e r a lly  o r  S ta te  fu n d e d  p ro gra m  th at  
m e e t th e  d e fin itio n s  o f  th e  s ta tu te  m a y  be  
a p p r o v e d . S ta te s  m a y  a ls o  a p p r o v e  c o m p a n y  
or firm  s p o n s o r e d  JS P s . S ta te s  h a v e  the  
r e s p o n sib ility  fo r  d e te rm in in g  w h e th e r  th e  
J S P  m e e ts  th e  s ta tu to ry  d e fin itio n s .

e. Determ ination o f R eason a bly A va ila b le. 
T h e  S ta te  a g e n c y  d e sig n a te d  b y  th e  G o v e r n o r  
to a d m in is te r  th e  T A A  p ro g ra m  a c tiv itie s  a n d  
s e r v ic e s  w ill d e te rm in e  w h e n  a  jo b  s e a r c h  
p ro gra m  is  r e a s o n a b ly  a v a ila b le . T h e  
m o d ifie d  S ta te  a g re e m e n t a n d  p rogram  
r e g u la tio n s  r e fle c t th is  d e le g a te d  
r e s p o n sib ility .

R e a s o n a b ly  a v a ila b le  m e a n s  a n  e x is tin g  
J S P  th a t is lo c a te d  in  the w o rk e r’s n o rm a l 
co m m u tin g  a r e a , a s  d e fin e d  in S ta te  
u n e m p lo y m e n t in s u r a n c e  la w . W h e n  it is  
d e te rm in e d  th a t a  J S P  is n o t r e a s o n a b ly  
a v a ila b le  fo r  a  w o rk e r, th e  re q u ire m e n t is  n o t  
a c o n d itio n  o f  q u a lify in g  fo r  T R A  fo r  the  
w e e k s  in v o lv e d . W h e n  a  d e te r m in a tio n  is  
m a d e  w ith  r e s p e c t to a  w o rk e r, the  
d e s ig n a te d  a g e n c y  m u st d o c u m e n t the fin d in g  
a n d  n o tify  th e S ta te  u n e m p lo y m e n t in s u r a n c e  
(U I) a g e n c y . T h e  S ta te  U I  a g e n c y  m u st a ls o  
d o c u m e n t its  r e c o r d s, a n d  th e w e e k s  
in v o lv e d , p rio r to  m a k in g  a n y  T R A  p a y m e n ts .

In  th o se  s itu a tio n s  d e e m e d  a p p ro p ria te , the  
a g e n c y  m a y  is su e  a  b la n k e t d e te rm in a tio n  fo r  
g ro u p s o f  w o rk e rs, w h e n  it is  a s c e r ta in e d  th a t  
th ere a re  n o  fu n c tio n in g  JS P s .

A  w o rk e r in  tra in in g  a p p r o v e d  u n d e r  
s e c tio n  236 is e x c e p te d  fro m  the JS P  
q u a lify in g  re q u ire m e n t, w h ile  th e  in d iv id u a l  
is  a tte n d in g  a n d  m a k in g  s a tis fa c to r y  p ro gre ss  
in  th e  tr a in in g . T h is  e x c e p tio n  a p p lie s  
w h e th e r  tra in in g  b e g in s  b e fo re  or a fte r  
e n title m e n t to  b a s ic  T R A  c o m m e n c e s , a n d  
a ls o  a p p lie s  a fte r  tra in in g  b e g in s  fo r  a  w o r k e r  
w h o  is  a tte n d in g  a  J S P  p ro g ra m . T h is  
s itu a tio n  m u s t a ls o  b e  d o c u m e n te d  in  th e  
S ta te  U I  a g e n c y  file s .

A l l  d e te r m in a tio n s  th a t J S P  is  n ot  
r e a s o n a b ly  a v a ila b le  s h o u ld  e x te n d  o n ly  fo r  
th a t p e rio d  o f  tim e  th a t JS P s  are n o t 
r e a s o n a b ly  a v a ila b le , a n d , th e  e x c e p tio n  fo r
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w o rk e rs  in  a p p r o v e d  tra in in g  sh o u ld  e x te n d  
u n til th e c o m p le tio n  o f  tra in in g  o r  e x h a u s tio n  
o f  e n title m e n t to  b a s ic  T R A , w h ic h e v e r  
o c c u r s  first. T h a t is , i f  a t a  la te r  d a te  th e S ta te  
d e te rm in e s th a t a  J S P  is  r e a s o n a b ly  a v a ila b le ,  
th e n  th e J S P  q u a lify in g  re q u ire m e n t m u st b e  
m e t fo r  e n title m e n t to b a s ic  T R A .

f. R eferra l o f W orkers. T h e  d e sig n a te d  
a g e n c y  w ill re fe r  w o rk e rs  to  a p p r o v e d  JS P s  
w h e n  r e a s o n a b ly  a v a ila b le , i f  th e y  are  
c la im in g  b a s ic  T R A , u n le s s  the w o rk e rs  are  
e n g a g e d  in s e c tio n  236 tra in in g. P ro ce d u re s  
sim ilia r  to  th o s e  u se d  fo r  th e  a p p r o v a l o f  
tra in in g, jo b  s e a r c h  a llo w a n c e s  a n d  
r e lo c a tio n  a llo w a n c e s  are req u ire d  fo r  jo b  
s e a r c h  p ro g ra m s. S ta te s  sh o u ld  d e v e lo p  the  
n e c e s s a r y  fo rm s a n d  o p e r a tio n a l p ro ce d u re s  
to c a rr y  o u t th is  r e s p o n sib ility . S o m e  w o rk e rs  
m a y  a tte n d  a n d  c o m p le te  JS P s  e s ta b lis h e d  a s  
a re su lt o f  o r a s s o c ia te d  w ith  p la n t c lo s in g s  
o r la y o ffs , p rio r to  th e  tim e th e y  file  fo r  T R A .  
S ta te  a g e n c ie s  a re e n c o u r a g e d  to d e v e lo p  
s y ste m s  fo r  e a r ly  in te rv e n tio n  w ith  s u c h  
w o rk e rs  to in su re  s u c h  JS P s  m e e t th e  
sta tu to ry  re q u ire m e n ts.

S ta te s  m a y  a p p r o v e  s u b s is te n c e  a n d  
tra n sp o rta tio n  c o s ts  fo r  w o rk e rs  p a r ticip a tin g  
in  JS P s , w h e n  d e e m e d  a p p ro p ria te  a n d  w ith in  
a v a ila b le  fu n d in g  le v e ls . C o s t s  in cu rre d  m a y  
n o t e x e e d  th o se  a llo w a b le  u n d e r s e c tio n  
236(b)(1) a n d  (2). If , a n d  w h e n , th e  S ta te  
d e c id e s  to re fe r  a  w o rk e r a n d  a p p r o v e  th e  
c o s ts  o f  s e n d in g  a  w o rk e r o u ts id e  th e n o rm a l 
co m m u tin g  a re a  to  a tte n d  a n  a p p r o v e d  JS P , 
th e  a g e n c y  m u st d o c u m e n t th e d e te rm in a tio n .

g . Collaborative Arrangem ents. T h e  
d e s ig n a te d  a g e n c y  m u st e s ta b lis h  w o rk in g  
a rra n g e m e n ts  w ith  tra in in g  a n d  e m p lo y m e n t  
d e liv e r y  s y ste m s  in c lu d in g  J T P A , th e p u b lic  
e m p lo y m e n t s e r v ic e , a n d  th e S ta te  v o c a tio n a l  
e d u c a tio n  a g e n c y . A ls o , p ro ce d u re s  m u st b e  
e s ta b lis h e d  fo r  w o r k in g  w ith  th e S ta te  
u n e m p lo y m e n t in s u r a n c e  a g e n c y  c o n c e r n in g  
T R A  a n d  o th e r m o n e ta r y  p a y m e n ts .

5. E ffe ctiv e  D ate. T h e  jo b  s e a r c h  p ro gra m  
a m e n d m e n t a p p lie s  to w o rk e rs  c e rtifie d  
u n d e r p e titio n s  fo r  tra d e  a d ju s tm e n t  
a s s is ta n c e  th a t w e r e  file d  w ith  the  
D e p a r tm e n t o n  o r a fte r  A p r il  7 ,1 9 8 6 . ( S e e  4 c ., 
a b o v e  fo r  w o rk e rs  a ffe c te d .)

6. State A ctio n . S ta te  E m p lo y m e n t S e c u r ity  
A g e n c ie s  a d m in iste rin g  th e  T R A  p a y m e n t  
a c tiv itie s  a n d  th e  d e s ig n a te d  S ta te  a g e n c y  
a d m in is te r in g  th e  T A A  p ro gra m s s h o u ld  
im p le m e n t th e  jo b  s e a r c h  p ro gra m  p r o v isio n s  
o f  T itle  X I II  o f  th e  C o n s o lid a te d  O m n ib u s  
B u d g e t R e c o n c ilia tio n  A c t  o f  1985 b y  ta k in g  
th e  fo llo w in g  a c tio n s :

(a) In fo rm  lo c a l o ffic e  s ta ffs  o f  the c h a n g e s  
to  th e  jo b  s e a r c h  p ro gra m  p r o v isio n s  o f  th e  
T r a d e  A c t  o f  1974.

(b) D e v e lo p  p ro c e d u re s  fo r  im p le m e n tin g  
th e  jo b  s e a r c h  p ro gra m  q u a lify in g  
re q u ire m e n t fo r  tra d e  im p a c te d  w o rk e rs.

(c) C o n d u c t  s t a ff  tr a in in g  o n  c h a n g e s  to  th e  
p ro gra m .

(d) D e v e lo p  w o r k in g  r e la tio n s h ip s  w ith  th e  
S ta te  J T P A  a g e n c y , th e  p u b lic  e m p lo y m e n t  
s e r v ic e  a n d  o th e r F e d e r a l a n d  S ta te  fu n d e d  
p ro g ra m s w h e r e  th e y  d o  n o t a lr e a d y  e x is t  to  
in su re  th a t jo b  s e a r c h  p ro gra m  o p p o rtu n itie s  
a v a ila b le  u n d e r th e se  p ro gra m s w ill a ls o  b e  
m a d e  a v a ila b le  to  tra d e  im p a c te d  w o r k e r s.

7. State N otifica tion . A  c o p y  o f  th is  
G u id a n c e  L e tte r  is  a ls o  b e in g  s e n t to y o u r

S ta te  J T P A  L ia is o n  a n d  y o u r  S ta te  
E m p lo y m e n t S e c u r ity  A d m in is tr a to r .

8. Inquiries. In q u irie s sh o u ld  b e  d ire cte d  to  
a p p ro p ria te  re g io n a l o ffic e .

[F R  D o c . 86-14798 F ile d  6 -3 0 -8 6 ; 8:45 am ]  
BILLING CODE 4510-30-M

Federal-State Unemployment 
Compensation Program; Ending of 
Extended Benefit Period in the State 
of Puerto RicoThis notice announces the ending of the Extended Benefit Period in the State of Puerto Rico, effective on May 17, 1986.BackgroundThe Federal-State Extended Unemployment Compensation Act of 1970 (26 U .S.C. 3304 note) established the Extended Benefit Program as a part of the Federal-State Unemployment Compensation Program. Under the Extended Benefit Program, individuals who have exhausted their rights to regular unemployment benefits (UI) under permanent State (and Federal) unemployment compensation laws may be eligible, during an extended benefit period, to receive up to 13 weeks of extended unemployment benefits, at the same weekly rate of benefits as previously received under the State law. The Federal-State Extended Unemployment Compensation Act is implemented by State unemployment compensation laws and by Part 615 of Title 20 of the Code of Federal Regulations (20 CFR Part 615).Extended Benefits are payable in a State during an Extended Benefit Period which is triggered “on” when the rate of insured unemployment in the State reaches the State trigger rate set in the Act and the State law. During an Extended Benefit Period, individuals are eligible for a maximum of up to 13 weeks of benefits, but the total of Extended Benefits and regular benefits together may not exceed 39 weeks.The Act and the State unemployment compensation laws also provide that an Extended Benefit Period in a State will trigger "off* when the rate of insured unemployment in the State is no longer at the trigger rate set in the law. A  benefit period actually terminates at the end of the third week after the week for which there is an off indicator, but not less than 13 weeks after the benefit period began.An Extended Benefit Period commenced in the State of Puerto Rico on September 9,1984, and has now triggered off.

Determination of an “O f f ’ IndicatorThe head of the employment security agency of the State named above has determined that the rate of insured unemployment in the State for the period consisting of the week ending on April 26,1986, and the immediately preceding twelve weeks, fell below the State trigger rate, so that for that week there was an “o ff’ indicator in the State.Therefore, the Extended Benefit Period in the State terminated with the week ending May 17,1986.
Information for ClaimantsThe State employment security agency will furnish a written notice to each individual who is filing claims for Extended Benefits of the ending of the Extended Benefit Period and its effect on the individual’s right to Extended Benefits. 20 CFR 615.13(d)(3).Persons who wish information about their rights to Extended Benefits in the State named above should contact the nearest State employment service office in their locality.

S ig n e d  a t  W a s h in g to n , D C ,  o n  Ju n e  24,
1986.

R o b e r ts  T . Jo n e s ,

D eputy A ssista n t Secretary fo r  Em ploym ent 
and Training.

[F R  D o c . 86-14797 F ile d  6 -3 6 -8 6 ; 8:45 am ]  
BILLING CODE 4510-30-M

Federal-State Unemployment 
Compensation Program; Ending of 
Extended Benefit Period in the State 
of IdahoThis notice announces the ending of the Extended Benefit Period in the State of Idaho, effective on June 7,1986.BackgroundThe Federal-State Extended Unemployment Compensation Act of 1970 (26 U.S.C. 3304 note) established the Extended Benefit Program as a part of the Federal-State Unemployment Compensation Program. Under the Extended Benefit Program, individuals who have exhausted their rights to regular unemployment benefits (UI) under permanent State (and Federal unemployment compensation laws may be eligible, during an extended benefit period, to receive up to 13 weeks of extended unemployment benefits, at the same weekly rate of benefits as previously received under the State law. The Federal-State Extended Unemployment Compensation Act is
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implemented by State unemployment compensation laws and by Part 615 of Title 20 of the Code of Federal Regulations (20 CFR Part 615).Extended Benefits are payable in a State during an Extended Benefit Period which is triggered “on” when the rate of insured unemployment in the State reaches the State trigger rate set in the Act and the State law. During an Extended Benefit Period, individuals are eligible for a maximum of up to 13 weeks of benefits, but the total of Extended Benefits and regular benefits together may not exceed 39 weeks.The Act and the State unemployment compensation laws also provide that an Extended Benefit Period in a State will trigger “o ff ’ when the rate of insured unemployment in the Stateis no longer at the trigger rate set in the law. A  benefit period actually terminates at the end of the third week after the week for which there is an off indicator, but not less than 13 weeks after the benefit period began.An Extended Benefit Period commenced in the State of Idaho on March 9,1986, and has now triggered off.Determination of an “ O f f ’ IndicatorThe head of the employment security agency of the State named above has determined that the rate of insured unemployment in the State for the period consisting of the week ending on May 17,1986, and the immediately preceding twelve weeks, fell below the State trigger rate, so that for that week there was an "o ff’ indicator in the State.Therefore, the Extended Benefit Period in the State terminated with the week ending June 7,1986.Information for ClaimantsThe State employment security agency will furnish a written notice to each individual who is filing claims for Extended Benefits of the ending of the Extended Benefit Period and its effect on the individual’s right to Extended Benefits. 20 CFR 615.13(d)(3).Persons who wish information about their rights to Extended Benefits in the State named above should contact the nearest State employment service office in their locality.
S ig n e d  a t W a s h in g to n , D C .  o n  Ju n e  24,

1986.

R obert T . Jo n e s ,

Deputy A ssista n t Secretary fo r  Em ploym ent 
and Training.
[FR  D o c . 86-14799 F ile d  6 -3 0 -8 6 ; 8:45 am ] 
BILLING CODE 4510-30-M

Occupational Safety and Health 
Administration

[V -85-2]

AMAX Lead Company of Missouri; 
Grant of Variance

a g e n c y : Occupational Safety and Health Administration, Department of Labor.
a c t i o n : Grant of variance.
s u m m a r y : This notice announces the grant of a permanent variance to A M A X  Lead Company of Missouri from the provision in the lead standard (29 CFR 1910.1025(f)(2), Table II) limiting the use of half-mask, air-purifying respirators to areas where the lead concentration in air is not in excess of 500 micrograms per cubic meter of air (10 times the permissible exposure limit). This variance authorizes AlM A X  Lead Company of Missouri under specified conditions to permit employees to wear such respirators where they are exposed to lead at concentrations in excess of 500 micrograms per cubic meter of air. 
DATES: The effective date of the variance is May 6,1986.
FOR FURTHER INFORMATION CONTACT: James J. Concannon, Director, Office of Variance Determination,Occupational Safety and Health Administration, U.S. Department of Labor, 200 Constitution Avenue NW., Room N-3656, Washington, DC 20210, Telephone: (202) 523-7193 or the following Regional and Area Offices:U.S. Department of Labor—O SHA, 911 Walnut Street, Rm. 406, Kansas City, Missouri 64106U.S. Department of Labor—O SHA, 4300 Goodfellow Boulevard, Building 105E, St. Louis, Missouri 63120 
SUPPLEMENTARY INFORMATION:I. BackgroundA M A X  Lead Company of Missouri (“A M A X ”), Boss, Missouri 65440, on July 25,1984, applied under section 6(d) of the Occupational Safety and Health Act of 1970 (84 Stat. 1593; 29 U .S.C. 655) and 29 CFR 1905.11 for a permanent variance from the limitation in the lead standard (29 CFR 1910.1025(f)(2), Table II) on the use of half-mask, air-purifying respirators equipped with high efficiency filters (“half-mask respirators”) to areas where the lead concentration in air is not in excess of 10 times the permissible exposure limit (“PEL”), or 500 micrograms per cubic meter of air (“ug/m3”). A M A X  sought authority ot use such respirators at air lead concentrations up to 100 times the PEL (5000 ug/m3).

The address of the place of employment that will be affected by the application is as follows: A M A X  Lead Company of Missouri, Boss, Missouri 65440.A M A X  operates a lead mine-mill- smelter complex in southeast Missouri with a smelter design capacity of 140,000 tons annually. This capacity, according to AM A X, represents approximately 18 percent of the total United States refined lead capacity. In 1983 the smelter produced 142,956 tons of refined lead.The, applicant currently is required by the lead standard to implement engineering and work practice controls to the extent feasible to reduce and maintain employee exposure to airborne lead to or below the interim PEL of 100 ug/m3, averaged over an 8 hour period. By June 29,1991, the applicant is required by the standard to achieve the PEL (50 ug/m3) through the use of engineering and work practice controls, except to the extent the company can demonstrate that such controls are not feasible. Through a petition to modify abatement, A M A X  has developed, and the Occupational Safety and Health Administration (“O SH A ”) has approved, a compliance plan setting forth how A M A X  will implement feasible engineering controls to achieve the PEL.During the time period necessary to install the above-referenced controls and in work situations where such controls are not sufficient to reduce exposures to or below the PEL, the lead standard authorizes and requires the use of appropriate respiratory protection to reduce employee exposure levels to or below the PEL.When respirators are utilized, Table II of the standard (§ 1910.1025(f)(2)) specifies the type of respiratory protection to be used, which depends upon the airborne concentration of lead. Table II assigns a protection factor of 10 to half-mask respirators, thereby establishing a maximum airborne lead concentration of 500 ug/m3 on the use of such respirators.Notice of A M A X ’s application was published in the Federal Register on April 16,1985 (50 FR 15004). The notice summarized A M A X ’s arguments and the facts offered in support of its application and invited interested persons, including affected employers and employees, to submit written data, views, and arguments regarding the grant or denial of the variance requested. In addition, affected employees were notified of their right to request a hearing on the variance application. Thirteen written comments on the application were received by the agency. On the basis of the record, which O SH A  summarized in



23860 Federal Register / V o l. 51, No. 126 / Tuesday, July 1, 1986 / Noticesits notice of October 8,1985, the agency stated its intention to deny the application. O SH A concluded that A M A X  had failed to demonstrate by a preponderance of the available evidence that, if the company were allowed to use half-mask respirators at exposure levels up to 100 times the PEL, A M A X  would provide a place of employment as safe and healtful as would prevail if it complied with the lead standard (50 FR 41039).Since the applicant by letter dated May 16,1985, previously had requested that a hearing be held, if necessary, to resolve the issues raised by the application, O SH A in its October 8 notice of hearing set the hearing for December 4,1985 (50 FR 41039). The hearing date subsequently was deferred, first until February 25,1986 (50 FR 48282) and then until May 6,1986 (51 FR 6329). Prior to the beginning of the hearing, O SH A determined that, under the particular circumstances at the A M A X  smelter, the permanent variance order incorporated below should be granted. The matter was settled by agreement of all the parties—the applicant; the authorized employee representative, the United Steelworkers of America ("USW A”); and OSHA.Based on the settlement agreement, a motion by the applicant and the USW A to withdraw from the hearing and a joint motion by all the parties to waive right of contest, the judge cancelled the hearing. Notice of cancellation of the hearing was published in the Federal Register on May 5,1986 (51 FR 16596).II. DecisionThe settlement agreement was approved by the administrative law judge, the Honorable Daniel J.Roketenetz, and incorporated in the judge’s order of May 6,1986. By that order, the settlement agreement constitutes the final decision of the Assistant Secretary. By that order, as well, and pursuant to 29 CFR 1905.24, the entire record in the proceeding consists solely of the application for variance and the settlement agreement.III. OrderPursuant to the authority in section 6(d) of the Occupational Safety and Health Act of 1970, in the Secretary of Labor’s Order No. 9-83 (48 FR 35736), and in 29 CFR Part 1905, it is ordered that the A M A X  Lead Company of Missouri (“A M A X ”) is hereby authorized to comply with the following terms and conditions in lieu of complying with the limitation in Table II of the standard prescribed in 29 CFR 1910.1025(f)(2) on the use of half-mask, airpurifying respirators equipped with

high efficiency filters (“half-mask respirators”) to areas where the lead concentration in air is not in excess of 10 times the permissible exposure limit (“PEL”), or 500 micrograms per cubic meter of air (“ug/m3”).A . Terms:1. A M A X  is authorized to permit all employees who are or may be exposed above the action level for more than 30 days per year in the A M A X  primary lead smelter at Boss, Missouri to wear half-mask respirators which have been properly selected, fitted and maintained, at ambient air lead levels not in excess of 25 times the PEL prescribed at 29 CFR 1910.1025.2. For employees exposed to ambient air lead levels greater than 25 times the PEL, 1250 ug/m3, A M A X  is authorized to permit employees to wear half-mask respirators only to the extent they are engaged in identified tasks in which the respirators otherwise required under 29 CFR 1910.1025(f)(2) to be worn at such air lead levels either cannot be worn or can only be worn with a substantially increased risk to the employees’ safety or health. These identified tasks are: maintenance on the overhead cranes; short-term welding or cutting; cleaning ductwork or scrubbers; cleaning return belt 2325; cleaning sinter machine lowering wheel chutes; cleaning 2280 screw conveyor hoppper; and changing return idlers on belt conveyors. This authorization does not extend to other than short-term welding and cutting, or to maintenance work on the overhead cranes which can be anticipated to be of long duration unless the cranes have been moved to the lowest exposure area feasible. A M A X  at any time may propose other tasks to the Occupational Safety and Health Administration ("OSHA”), with appropriate supporting justification, to be added to the list of identified tasks specified in this paragraph. At the time A M A X  proposes such tasks to OHSAt A M A X  shall provide a copy of the proposal with supporting justification to the United Steelworkers of America (“U SW A”). Unless O SH A objects to the proposed tasks within 90 days of receipt of such proposal, the proposed tasks will be added to the list of identified tasks. If O SH A  objects, O SH A shall confer with A M A X  and the USW A, and no tasks may be added to the list of identified tasks without the agreement of A M A X  and O SHA.3. For purposes of paragraph 2, above, this variance order exclusively, an employee is considered to be exposed to ambient air lead levels greater than 25 times the PEL only if: (i) 2 consecutive representative samples taken during the

most recent 24 months of air lead sampling exceed 25 times the PEL; or (ii) at least 20 percent of the total representative samples taken during the most recent 24 months of air lead sampling exceed 25 times the PEL.4. If an O SH A compliance officer during the course of an inspection of the A M A X  smelter conducted prior to May 1,1987, finds an employee who is exposed to ambient air lead levels exceeding 25 times the PEL and who is engaged in a task which has not been identified in accordance with paragraph 2, above, the compliance officer shall notify A M A X  in writing of the exposure condition. Upon receipt of the notification, A M A X  may complete air lead sampling of the particular task and determine whether respirators other than half-mask respirators can be used in performing the task, all within 90 calendar days. If A M A X  determines that exposure levels exceed 25 times the PEL and that other respirators either cannot be worn or can only be worn with substantially increased risk to the employees’ safety or health in performing the task, A M A X  may propose that the task be added to the list of identified tasks in accordance with paragraph 2, above. In all other instances, O SH A may issue a citation based on a failure to use the authorized respirator, and A M A X  may contest such citation.5. In addition to the identified tasks specified in paragraph 2, the parties have also discussed whether temperature extremes can create unsafe or unhealthful conditions for the use of full-facepiece, air-purifying respirators equipped with high efficiency filters (“full-facepiece respirators”) and powered, air-purifying respirators equipped with high efficiency filters (“PAPRs”). Both the USW A and A M A X  believe, based upon their experience, that such conditions exist at A M A X ’s Boss, Missouri smelter. These conditions could include, for example, facepiece fogging, cold stress, heat stress, potential frostbite, ice in the facepiece and extreme discomfort such as severe headaches, colds, pneumonia and sinus problems. If A M A X  determines that wearing a PAPR or a full facepiece respirator would create a substantially incresed risk to the employees’ safety or health due to temperature extremes, A M A X  may permit the employee to wear a half-mask respirator. A M A X  shall document the conditions which substantiate the need to use a half-mask respirator. Such documentation shall include: photographs, where appropriate; data concerning pertinent temperature extremes; the type,



Federal Register / V o l. 51, No. 126 / Tuesday, July 1, 1986 / Notices 23861manufacturer, and model number of the PAPR or full-facepiece repirator; and the employee’s signed statement specifying the conditions or symptoms necessitating the change to a half-mask respirator. A M A X  will submit its documentation within 30 days after each occasion it determines the need to use a half-mask respirator to O SH A ’s Office of Variance Determination and to the USW A upon request. A M A X  is authorized to permit the employee to continue to wear the half-mask respirator so long as the necessitating conditions or symptoms persist and unless and until O SH A notified A M A X  and the USW A that the proposed documentation fails to justify the use of a respirator not authorized under 29 CFR 1910.1025(f)(2). If O SH A notifies AM AX, AM AX will be provided with an opportunity to submit additional documentation and confer with O SH A within 30 days after notification by OSHA. O SH A agrees to review all data and other relevant evidence on or before July 1,1987 and, if necessary, will develop criteria for weather relief. If insufficient data is assembled, the data gathering program may be extended until April 1,1988. Nothing in this paragraph shall constitute a waiver by AMAX of any right it may have to seek weather relief in the event O SH A determines such relief is not justified.B. Conditions:1. An employee, unless his most recent blood lead level is confirmed to be at or above 50 ug/lOOg of whole blood, based on a blood lead test and retest within 30 calendar days, is qualified to participate in this variance so long as the employee maintains:(a) A  minimum fit factor of 250 based upon quantitive fit testing (“QNFT”); or(b) A  fit factor, based on QNFT, of at least 10 times the ambient air lead level to which the employee is exposed divided by the PEL, whichever fit factor is higher.QNFTs shall be conducted according to a protocol to be agreed to by A M A X  and OSHA within 30 days of the issuance of the order by the administrative law judge in accordance with the settlement agreement.2. If a participating employee has not been medically examined as prescribed in 29 CFR 1910.1025(j)(3)(ii)(A)-(F) and in paragraph 3, below, since Septermber 1» 1985, A M A X shall assure that each such employee shall be so examined within 90 days of participation and that a medical examination shall be made available to the employee annually thereafter.3. AM AX shall assure that the examining physician provides A M A X

and the employee with a signed written report containing the following:(a) All signs and symptoms of lead absorption;(b) Laboratory reports of blood lead, ZPP and hemoglobin sampling;(c) A  statement of the physician’s opinion as to whether the employee has any detected medical condition which would place the employee at increased risk of material impariment of the employee’s health from exposure to lead;(d) A  statement of the physician’s recommended limitations upon the employee’s exposure to lead or upon the use of personal protective equipment and respirators; and,(e) A  statement that the employee has been informed by the physician of any medical condition which requires further examination or treatment.A M A X  agrees to provide the employee with a copy of the examining physician’s signed written report.4. The employer shall assure that blood samples are taken from each participating employee and analyzed for blood lead, zinc protoporphyrin (“ZPP”) and homoglobin levels. These samples shall be taken and analyzed every three months if the employee’s blood lead level is at or below 40 p.g/l00g of whole blood and every month if the employee’s blood lead levels exceeds 40 /ig/l00g of whole blood.5. (a) For each new employee or transferee to the smelter, the employer shall sample on a monthly basis the blood lead, ZPP and hemoglobin levels for a period of 6 consecutive months to establish a baseline for that employee. If the blood lead level of a new employee or transferee during the first six months working in the smelter reaches 40 p.g/ lOOg or above, the employer shall promptly counsel the employee regarding proper hygiene practices and respirator use, retest respirator fit using QNFT procedures and comply with the requirements of paragraph 5(b). For all participating employees who have been working at the smelter for more than 6 months, if an employee with a six-month average blood lead level of less than or equal to 30 pg/lOOg experiences an increase of at least 15 p,g/l00g in blood lead level, or if an employee with a six- month average blood lead level of greater than 30 pg/lOOg experiences an increase of at least 10 p,g/l00g in blood lead level, A M A X  shall promptly counsel the employee regarding proper hygiene practices and respirator use, retest respirator fit using QNFT procedures and comply with the requirements of paragraph 5(b),(b) Whenever an employee experiences an increase in blood lead

level described in paragraph 5(a), the employer as quickly as practicable shall:(i) Explain to the employee that the increase in blood lead level may reflect an increased risk to the employee’s health, and advise the employee that he is not entitled to a medical examination, as prescribed in 29 CFR 1910.1025{j)(3)(ii)(A)-(F);(ii) Evaluate the employee’s hygiene practices and respirator usage;(iii) Evaluate the lead-related work practices and existing engineering controls affecting the employee;(iv) Take all reasonable corrective steps to reduce the employee’s absorption of lead; and(v) Submit within 45 days a written report to the Office of Variance Determination documenting:—The name and job classification of the employee;—Relevant blood lead, hemoglobin and ZPP levels;—The results of the employer’s evaluations under 5(b) (ii) and (iii)—Whether the employee has previously been subjected to the provisions of paragraph 5(b); and,—The employer’s corrective action.6. The employer shall not allow participating employees to use single use or disposable half-mask respirators.7. The employer shall individually assign respirators and filters to each participating employee who wears a respirator and shall collect the respirators and filters at the end of each shift, and clean, disinfect, inspect, where necessary replace, bag and return them to the original user before the next shift begins.8. The employer shall make available to each participating employee a variety of types and sizes of half-mask and full- facepiece respirators and PAPRs.9. The employer shall permit O SH A  to inspect its premises during normal business hours or upon appropriate notice at any time in connection with any aspect of this order, including periodic workplace evaluations of the employer’s personal sampling and respirator protection programs.10. The employer, during the first two years of this variance on a semi-annual basis and thereafter on an annual basis, shall report to O SH A  the blood lead, ZPP and hemoglobin test results, air lead monitoring results and QNFT results of all employees. Annual reports may coincide with A M A X ’s Petition to modify abatement reporting schedule.11. A M A X  shall comply with all provisions of this order and with all requirements of 29 CFR 1910.1025, except to the extent that A M A X  has



23862 Federal Register / V o l 51, No. 126 / Tuesday, July 1, 1989 / Noticesexpressly been granted relief from those requirements.12. The employer and its agents and the authorized employee representative and its agents shall not use, cite or refer to the terms, conditions or existence of this variance in any other proceeding, application or petition of any sort involving A M A X  and OSHA, except for those relating to compliance with the requirements of 29 CFR 1910.1025(f)(2).13. The employer shall not seek relief from the provisions of 29 CFR 1910.1025(k) while this permanent variance is in effect.14. This permanent variance shall apply to and be binding upon the parties, and upon their officers, agents, successors, and assigns.15. Nothing in this order shall prejudice any rights conferred by 29 U.S.C. 655(d).16. For purposes of this order, documentation and notification, as required, shall be provided to the smelter manager, A M A X  Lead Company, to the president of Local 7447 or to the authorized employee representative, and to the Office of Variance Determination and the Assistant Regional Administrator for Technical Support, Region VII, OSHA.Notification: A M A X  shall give notice of this grant of variance to affected employees by the same means required to inform them of the application for variance.Effective Date: This order, originally granted by letter, is effective as of May6,1986, the date of the judge's order. The variance shall remain in effect unless otherwise modified or revoked in accordance with section 6(d) of the Occupational Safety and Health Act of 1970.
S ig n e d  a t W a s h in g to n , D C ,  o n  th is  24th d a y  

o f  Ju n e , 1986.

Jo h n  A .  P e n d e rg ra ss,

A ssista n t Secretary.
[F R  D o c . 86-14671 F ile d  6 -3 0 -8 6 ; 8:45 a m j  
B I L L I N G  C O D E  4 5 1 0 - 2 6 - M

NATIONAL FOUNDATION ON THE 
ARTS AND THE HUMANITIES

Humanities Panel Meetings

AGENCY: National Endowment for the Humanities.
a c t i o n : Notice of meetings.
s u m m a r y : Pursuant to the provisions of the Federal Advisory Committee Act (Pub. L. 92-463, as amended), notice is hereby given that the following meetings of the Humanities panel will be held at 1100 Pennsylvania Avenue, NW., Washington, DC 20506:

1. Date: July 14-15,1986 Time: 9:00 a.m. to 5:00 p.m.Room: 315Program: This meeting will review Challenge Grants applications from Small Colleges, submitted to the Office of Challenge Grants, for projects beginning after December 1, 1986.2. Date: July 17-18,1986 Time: 9:00 a.m. to 5:00 p.m.Room: 430Program: This meeting will review Challenge Grants applications from Universities, submitted to the Office of Challenge Grants, for projects beginning after December 1,1986.3. Date: July 22,1986 Time: 9:00 a.m. to 5:00 p.m.Room: 430Program: This meeting will review Challenge Grants applications from Media Organizations, submitted to the Office of Challenge Grants,, for projects beginning after December 1, 1986.4. Date: July 24-25,1986 Time: 9:00 a.m. to 5:00 p.m.Room: 430Program: This meeting will review Challenge Grants applications from Universities and Research Libraries, submitted to the Office of Challenge Grants, for projects beginning after December 1,1986.5. Date: July 27-28,1986 Time: 8:30 a jn . to 5:00 p.m.Room: M-14Program: This meeting will review applications submitted for the “Humanities Instruction in Elementary and Secondary Schools” program, submitted to the Division of Education, for projects beginning after November 1,1986.The proposed meetings are for the purpose of panel review, discussion, evaluation and recommendation on applications for financial assistance under the National Foundation on the Arts and the Humanities Act of 1965, as amended, including discussion of information given in confidence to the agency by grant applicants. Because the proposed meetings will consider information that is likely to disclose: (1) Trade secrets and commercial or financial information obtained from a person and privileged or confidential; (2) information of a personal nature the disclosure of which would constitute a clearly unwarranted invasion of personal privacy; and (3) information the disclosure of which would significantly frustrate implementation of proposed agency action; pursuant to authority granted me by the Chairman’s Delegation of Authority to Close

Advisory Committee Meetings, dated January 15,1978,1 have determined that these meetings will be closed to the public pursuant to subsections (c) (4), (6) and (9)(B) of section 552b of Title 5, United States Code.Further information about these meetings can be obtained from Mr. Stephen J. McCleary, Advisory Committee Management Officer, National Endowment for the Humanities, Washington, DC 20506, or call (202) 786-0322.
S te p h e n  J .  M c C l e a r y ,

A d viso ry  Com m ittee M anagem ent O fficer.
[F R  D o c . 86-14838 F ile d  6 -3 0 -8 6 ; 8:45 a m ]  
BILLING CODE 7538-01-M

NUCLEAR REGULATORY 
COMMISSION

Documents Containing Reporting or 
Recordkeeping Requirements; Office 
of Management and Budget (OMB) 
Review

a g e n c y : Nuclear Regulatory Commission (NRC). 
a c t i o n : Notice of the OMB review of information collection.
SUMMARY: The NRC has recently submitted to OMB for review the following proposal for the collection of information under the provisions of Paperwork Reduction Act (44 U .S.C. Chapter 35).1. Type of submission, new, revision, or extension: Extension2. The title of the information, collection: 10 CFR Part 4, Nondiscrimination In Federally Assisted Commission Programs3. The form number if applicable: Not applicable4. How often the collection is required: On occasion5. Who will be required or asked to report: Recipients of NRC Financial Assistance6. An estimate of the number of responses: 287. An estimate of the total number of hours needed to complete the requirement or request: 8,4488. An indication of whether section 3504(h), Pub. L. 99-611 applies: Not applicable9. Abstract 10 CFR Part 4 requires recipients of NRC financial assistance to provide data to NRC to insure that they are in compliance with Federal nondiscrimination policies.Copies of the Submittal may be inspected or obtained for a fee from the NRC Public Document Room, 1717 H  Street, NW, Washington, DC 20555.
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Comments and questions should be directed to the QMB reviewer Jefferson B. Hill, (202) 395-7340.The NRC Clearance Officer is R. Stephen Scott, (301) 492-8585.
D a te d  a t B e th e s d a , M a r y la n d , th is  26th d a y  of Ju n e  1986.

Patricia G .  N o r r y ,

Director, O ffice  o f  Adm inistration.
[FR D o c . 86-14830 F ile d  6 -3 0 -8 6 ; 8:45 am )  
B I L L I N G  CODE 7590-01-M

Regulatory Guides; Issuance and 
AvailabilityThe Nuclear Regulatory Commission has issued revisions to two guides in its Regulatory Guide Series. This series has been developed to describe and make available to the public methods acceptable to the NRC staff of implementing specific parts of the Commission’s regulations and, in some cases, to delineate techniques used by the staff in evaluating specific problems or postulated accidents and to provide guidance to applicants concerning certain of the information needed by the staff in its review of applications for permits and licenses.Regulatory Guide 1.84, Revision 24, “Design and Fabrication Code Case Acceptability, ASM E Section III,Division 1,” and Regulatory Guide 1.85. Revision 24, “Materials Code Case Acceptability, ASM E Section III,Division 1,” list those code cases that are generally acceptable to the NRC staff for implementation in the licensing of light-water-cooled nuclear power plants. These two guides are periodically revised to update the listings of acceptable code cases and to include the results of public comment and additional staff review.Comments and suggestions in connection with (1) items for inclusion in guides currently being developed or(2) improvements in all published guides are encouraged at any time. Written comments may be submitted to the Rules and Procedures Branch, Division of Rules and Records, Office of Administration, U.S. Nuclear Regulatory Commission, Washington, DC 20555.Regulatory guides are available for inspection at the Commission’s Public Document Room, 1717 H Street NW., Washington, D.C. Copies of final guides may be purchased from the Government Printing Office at the current GPO price. Information on current GPO prices may be obtained by contacting the Superintendent of Ducements, U.S. Government Printing Office, Post Office Box 27082, Washington, DC 20013-7082. telephone (202) 275-2060 or (202) 275- 2171. Issued guides may also be

purchased from the National Technical Information Service on a standing order basis. Details on this service may be obtained by writing NTIS, 5285 Port Royal Road, Springfield, V A  22161.
(5 U .S .C .  552(a)).

D a te d  at S ilv e r  S p r in g , M a r y la n d , th is  24th  
d a y  o f  Ju n e  1986.

F o r  th e N u c le a r  R e g u la to r y  C o m m is s io n .

R o b e r t B , M in o g u e ,

D irector,
O ffice  o f N u clea r R egulatory R esearch.

[F R  D o c . 86-14831 F ile d  6 -3 0 -8 6 : 8:45 am ) 
BILLING CODE 7590-01-M

Advisory Committee on Reactor 
Safeguards, Subcommittee on l&E 
Programs; MeetingThe A CR S Subcommittee on I&E Programs will hold a meeting on July 16, 1986, Room 1046,1717 H Street, NW, Washington, DC.The entire meeting will be open to public attendance.The agenda for subject meeting shall be as follows:

W ednesday, Ju ly  16,1986—8:30 A .M . 
until the conclusion o f business—The Subcommittee will review I&E Program Operations with focus on the various Inspection Programs either underway or planned.Oral statements may be presented by members of the public with concurrence of the Subcommittee Chairman; written statements will be accepted and made available to the Committee. Recordings will be permitted only during those portions of the meeting when a transcript is being kept, and questions may be asked only by members of the Subcommittee, its consultants, and Staff. Persons desiriiig to make oral statements should notify the A CR S staff member named below as far in advance as practicable so that appropriate arrangements can be made.During the initial portion of the meeting, the Subcommittee, along with any of its consultants who may be present, may exchange preliminary views regarding matters to be considered during the balance of the meeting.The Subcommittee will then hear presentations by and hold discussions with repesentatives of the NRC Staff, its consultants, and other interested persons regarding this review.Further information regarding topics to be discussed, whether the meeting has been cancelled or rescheduled, the Chairman’s ruling on requests for the opportunity to present oral statements

. and the time allotted therefor can be obtained by a prepaid telephone call to the cognizant ACRS staff member, Mr. Paul Boehnert (telephone 202/634-3267) between 8:15 A.M . and 5:00 P.M. Persons planning to attend this meeting are urged to contact the above named individual one or two days before the scheduled meeting to be advised of any changes in schedule, etc., which may have occurred.
D a te d : Ju n e  24,1986.

M o r to n  W . L ib a r k in ,

A ssista n t E xecu tive D irector fo r  Project 
R eview .

[F R  D o c . 86-14834 F ile d  6 -3 0 -8 6 ; 8:45 am )  
BILLING CODE 7590-01-M

[Docket No. 50-322-0L-3, (EP Exercise), 
(ASLBP No. 86-533-01-OL)]

Long Island Lighting Co., (Shoreham 
Nuclear Power Station, Unit 1); Order

Ju n e  20,1986.

P re h e a rin g  C o n fe r e n c e  Ju ly  8 ,1 9 8 6 .

A to m ic  S a f e t y  a n d  L ic e n s in g  B o a r d , B e fo re  
A d m in is tr a tiv e  Ju d g e s : M o r to n  B . M a r g u lie s , 
C h a ir m a n , D r. Je rry  R . K lin e , a n d  M r . 
F re d e ric k  J . S h o n .On June 11,1986, the Licensing Board issued a Memorandum calling for a prehearing conference to be set in the subject proceeding by early in the week of July 7. Matters to be considered at the conference are the issues involved, procedures to be employed and scheduling, as well as other topics relevant to preparation for the commencement of a hearing. The parties were requested to assist in setting the conference.Efforts by the parties to reach agreement proved unsuccessful. On June18,1986, Applicant filed LILCO’s Motion to Implement Board Order of June 11, 1986. As pertinent, it seeks that the Board set a specific time and place for the conference and in the meantime require that the parties commence to prepare for the proceeding by taking a series of steps. They included: That an abbreviated time be set for replying to the motion; that the prehearing conference be set at a time and place of the Licensing Board’s choosing; that the parties wishing to file contentions do so no later than June 27 and that responses be made by July 3; and that parties wishing to make scheduling or procedural suggestions do so no later than June 27, with responses due July 3.On June 18,1986, the Licensing Board notified the parties that the response to the subject motion was to be made by way of a telephone conference call
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scheduled for 10:00 a.m. on June 20. Prior to the conference call, on June 20,Suffolk County filed a preliminary reply to LILCO’s position. It argued that the motion was out of order, that it was premature and would destroy the integrity of the prehearing conference. It further contended it would be error to set a schedule for the filing of contentions, it suggested a one step process to help set the agenda for the conference which would be accomplished by the filing of proposed agenda items with the Licensing Board and parties by July 1,1986.Representatives of the parties participated in the scheduled telephone conference call and were heard on the motion. After due consideration and deliberation, the Licensing Board made the following rulings and informed the parties of its findings during the call. Its findings are:1. Applicant’s motion of June 18 was not out of order or premature and it would not destroy the integrity of the hearing process. It was correct to hear and decide the motion during the scheduled telephone conference call. Circumstances required an immediate disposition.2. The preheaing conference called for by the Memorandum of June 11, shall be held on July 8,1986, commencing at 9:30 a.m., local time, in the New York State Court of Claims, State Office Building, Room 3B44, Veterans Memorial Highway, Hauppauge, New York.3. No time is to be set for the filing of contentions prior to the holding of the prehearing conference, but the time for the preparation of contentions begins to run from June 18, there being sufficient information available to the parties to start the drafting of contentions.4. No time limit is to be set for the filing of replies to contentions prior to the holding of the prehearing conference although it is expected that replies will be made within a reaonable period.5. Parties wishing to make scheduling or procedural suggestions for the agenda are to do so no later than July 1, by making delivery of their proposals on the Licensing Board and the parties, at their usual offices, by that date.
It is  s o  o rd e re d .

F o r  th e  A to m ic  S a f e t y  a n d  L ic e n s in g  B o a r d . 
M o r to n  B. M a r g u lie s ,

Chairm an, Adm inistrative La w  Judge.
D a t e d  a t B e th e s d a , M a r y la n d , th is  20th d a y  

o f  J u n e , 1986.

[F R  D o c . 86-14835 F ile d  6 -3 0 -8 6 ; 8:45 a m ]  
BILLING CODE 7590-01-M

[Docket Nos. 50-443-0L; 50-444-OL; 
(ASLBP No. 82-471-02-OL) (Offsite 
Emergency Planning)]

Public Service Company of New 
Hampshire et al.t (Seabrook Station, 
Units 1 and 2); Hearing

Ju n e  24,1 9 8 6 .

A to m ic  S a f e t y  a n d  L ic e n s in g  B o a r d , B e fo re  
A d m in is tr a tiv e  Ju d g e s : H e le n  F . H o y t , 
C h a ir p e r s o n , E m m e th  A  L u e b k e , Je rry  
H a r b o u r .The date for commencement of the evidentiary hearings, is August 4,1986, at 9:30 a.m. (EDT) at the following location: Howard Johnson’s Lodge, Interstate Traffic Circle, Salons A  and B, Portsmouth, NH 03801.The Board hearings will be held each day from 9:30 a.m. to 5:00 p.m. on August 4-8,1986, August 11-15,1986 and possibly continue on August 26-30,1986, if needed.
F o r  th e A to m ic  S a f e t y  a n d  L ic e n s in g  B o a r d . 
H e le n  F . H o y t ,

Chairperson, A dm inistrative Judge.
[F R  D o c . 86-14836 F ile d  6 -3 0 -8 6 : 8:45 am ]  
BILLING CODE 7590-01-M

OFFICE OF PERSONNEL 
MANAGEMENT

Proposed Revision of OPM Form 1164 
Submitted to OMB for Clearance

AGENCY: Office of PersonnelManagement.
a c t i o n : Notice.
SUMMARY: In accordance with the Paperwork Reduction Act of 1980 (title 44, U .S.C. chapter 35), this notice announces a proposed revision of a form which collects information from the public. OPM Form 1164, Qualifications Inquiry for Testing Personnel, is completed by former employers of candidates being considered for positions as OPM test examiners. OPM uses the information to evaluate the trustworthiness and integrity of candidates being considered for these positions, thus supplementing a National Agency Check and Inquiry (NACI) and satisfying the special needs of this program. For copies of this proposal, call James M. Farron, Agency Clearance Officer, (202) 632-7714.
DATE: Comments on this proposal >uld be received within 10 working uays from the date of this publication. 
ADDRESSES: Send or deliver comments to—James M. Farron, Agency Clearance Officer, Office of Personnel

Management, 1900 E Street, NW., Room 6410, Washington, DC 20415 andKatie Lewin, Information Desk Officer, Office of Information and Regulatory Affairs, Office of Management and Budget, Room 3235, New Executive Office Building, NW., Washington, DC 20503.
FOR FURTHER INFORMATION CONTACT: James M. Farron, (202) 632-7714.
U .S . O f f ic e  o f  P e r s o n n e l M a n a g e m e n t  
C o n s ta n c e  H o m e r ,

D irector.
[F R  D o c . 86-14711 F ile d  6 -3 0 -8 6 ; 8:45 a m ]  
BILUNG CODE 6325-01-M

OFFICE OF SCIENCE AND 
TECHNOLOGY POLICY

Biotechnology Science Coordinating 
Committee; Meeting

AGENCY: Executive Office of the President, Office of Science and Technology Policy. 
a c t i o n : Open Meeting.Name: Federal Coordinating Council for Science, Engineering and Technology, Biotechnology Science Coordinating Committee (BSCC).
DATE AND TIME: July 9,1986, from 10:00 a.m. to 12:00 p.m.Place: National Academy of Science Auditorium, 2101 Constitution Avenue, NW., Washington, DC 20418.Contact: Mary Gant, Executive Secretary, Biotechnology Science Coordinating Committee, Office of Science and Technology Policy, New Executive Office Building, Room 5026, Washington, D.C. 20506 (202) 395-3952.Purpose of the Committee: The BSCC serves as an interagency coordinating forum for addressing scientific biotechnology issues.Tentative Agenda: Overview of Committee membership, operating procedures, and working groups. Discussion of science issues relating to biotechnology.Public Participation: The meeting is open to the public. Members of the public who wish to make oral presentations pertaining to agenda items should contact Mary Gant at the address or telephone number listed above. Requests including topic must be received 2 days prior to the meeting; reasonable provisions will be made to include the presentation on the agenda. All presentations from members of the public will be limited to 3 minutes. The Chairman of the Committee is empowered to conduct the meeting in a
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Jerry D . Je n n in g s ,

Execu tive D irector, O ffice  o f Scie n ce  and  
Technology P o licy . ;
June 2 7 ,1 9 8 6 . '

[FR  D o c . 86-14975 F ile d  6 -3 0 -8 6 ; 8:45 am ]  
BILLING CODE 3170-01-M

PACIFIC NORTHWEST ELECTRIC 
POWER AND CONSERVATION 
PLANNING COUNCIL

Procedure for Responding To  
Petitions for Rulemaking To  Revise 
Power Plan

a g e n c y : Pacific Northwest Electric Power and Conservation Planning Council {Northwest Power Planning Council).
ACTION: Final policy.
Su m m a r y : At a regularly scheduled meeting held at Ketchum, Idaho on June12,1986, the Northwest Power Planning Council adopted the following procedures for responding to petitions for rulemaking to revise the Northwest Conservation and Electric Power Plan (Power Plan).
F O R  FURTHER INFORMATION CONTACT: Copies of this notice and the final procedures may be obtained by contacting Dulcy Mahar, Director of Public Information and Involvement, at Northwest Power Planning Council, 850S.W. Broadway, Suite 1100, Portland, Oregon 97205, or at (503) 222-5161, or (toll-free) 1-800-222-3355 (in Montana, Idaho or Washington) or 1-800-452-2324 in Oregon.
SUPPLEMENTARY INFORMATION:BackgroundThe Administrative Procedures Act (APA), 5 U.S.C. 553(e), requires administrative agencies to give interested persons the right to petition for the issuance, amendment or repeal of an administrative rule. Although the APA requires that persons be given the right to petition for rulemaking, it does not prescribe any particular procedures to be followed in this process. This policy is based upon procedures for petitions for rulemaking used by other agencies.A proposed policy to establish procedures for responding to petitions to enter rulemaking to revise the Power Plan was published in the Federal Register on May 23,1986, and public comment was requested. Four comments were received and considered by the Council in approving the final policy.The Council has now adopted a formal

policy for responding to petitions to enter rulemaking to revise the Power Plan.This process will no doubt become increasingly important if the Council schedules less frequent major revisions to the Power Plan, which, pursuant to section 4(d)(1) of the Northwest Power Act, 16 U .S.C. § 839(d)(1), is an administrative rule. If, for example, the Council decides to make major revisions as infrequently as every five years (the statutory maximum for review of the Plan), it will be increasingly necessary to have in place a procedure for responding to requests during the interim period to re-examine parts of the Power Plan. A  procedure for handling petitions for rulemaking will clarify the process for interested persons to request the Council to review additional data and other information as it becomes available.The adopted policy is as follows:Procedures For Responding To Petitions For Rulemaking To Revise Power PlanThe following procedures are to be followed for handling requests that the Council enter rulemaking for purposes of revising the Council’s Power Plan:11. Any interested person may petition the Council to initiate a proceeding for the issuance, amendment or repeal of a rule according to 5 U .S.C. 553 in order to revise the Council’s Power Plan.2. Such a petition must be submitted to the General Counsel, Northwest Power Planning Council, 850 S.W. Broadway, Suite 1100, Portland, Oregon 97205.3. The petition must:(a) Set forth the substance or text of a proposed rule or amendment, or identify the rule requested to be repealed;(b) Explain the interest of the petitioner in the action sought; and(c) Set forth the facts, reasons and new information, not previously available, which the petitioner claims establish that it is necessary to issue, amend or repeal a rule promulgated by the Council.
1 Any recommendation or petition to amend the 

Council's! Columbia River Basin Fish and Wildlife 
Program will continue to be handled separately 
under section 4(h) of the Northwest Power Act, 16 
U .S.C. 839b(h), and sections 1400-1404 of the Fish 
and Wildlife Program. According to these sections, 
prior to a major revision of the Power Han, the 
Council must request recommendations for 
amendment of the Fish and Wildlife Program. The 
Council also may consider applications for 
amendment to the Fish and Wildlife Program which 
are submitted at other times, as well as considering 
Fish and Wildlife Program amendments on its own 
motion. The Council will consider modifying the 
procedures contained in sections 1400-1404 of the 
Program if it determines that any of those 
procedures are incompatible with this policy or 
otherwise require improvement or clarification.

4. The Council will conduct such investigation or proceeding as it deems appropriate in order to determine whether a petition should be granted. This proceeding may, but need not, include preparing and releasing a staff issue paper and holding one or more public hearings.5. Within 120 days after receipt of a petition described in paragraph 1, the Council will either grant or deny the petition. Any final decision on a petition will be made at a public Council meeting in accordance with the notice provisions of the Government in the Sunshine Act and with the Council’s normal practice of providing opportunity for public comment on its agenda items. If the Council grants the petition, the Council will promptly notify the petitioner and will commence a rulemaking proceeding. If the Council denies a petition, it will promptly notify the petitioner of the denial and the reasons therefor.6. If the Council decides to enter rulemaking, it will proceed expeditiously to publish notice of a proposed rule in the Federal Register, and to conduct such rulemaking in accordance with the Administrative Procedures Act and the Northwest Power Act.7. The Council will make all reasonable efforts to take final action on the proposed rule within seven months after the Council’s decision to enter rulemaking. The Council will take final action on the proposed rule within this time, unless it finds that additional information or analysis is needed. 
E d w a r d  S h e e ts ,

E xecu tive  D irector.
[F R  D o c . 86-14734 F ile d  6 -3 0 -8 6 ; 8:45 am )  
BILLING CODE 0C00-00-M

SECURITIES AND EXCHANGE 
COMMISSION

[Rei. No. 34-23365; File No. 4-208]

Joint Industry Plan; Approval of an 
Amendment to the Intermarket 
Trading System Plan Relating to an 
Automated Interface with the 
Cincinnati Stock Exchange, Inc.The Operating Committee of the Intermarket Trading System (‘‘ITS”) on March 7,1986 submitted an amendment to the Plan for the Purpose of Creating and Operating an Intermarket Communication Linkage (“ITS Plan”),1

* The ITS Plan and subsequent amendments are 
contained in File No. 4-208. The Commission 
initially approved the ITS Plan on an interim basis 
on April 14,1978. Subsequently, the Commission 
authorized the ITS participants to act jointly in

C o n t i n u e d



23866 Federal Register / V ol. 51, No. 126 / Tuesday, July 1, 1986 / Noticespursuant to section 11A of the Securities Exchange Act of 1934 (“Act’*) and Rule llA a3-2  (“Rule”] thereunder.I. Description of the AmendmentThe purpose of the amendment is to amend the ITS Plan to provide for: (1)An automated interface between ITS and the Cincinnati Stock Exchange, Inc’s (“CSE”) National Securities Trading System ("NSTS”), (2) principles to govern the CSE’s automated generation of ITS commitments, and (3) operational parameters for the NSTS/ITS automated interface. The NSTS/ITS automated interface allows orders that are entered into NSTS, processed in accordance with CSE rules, but to fully executed in NSTS, to be formatted automatically into an ITS commitment at the ITS best bid or offer. The CSE then routes these orders through ITS to the ITS participant market furnishing the ITS best bid or offer at that time. The NSTS/ITS interface also will accept automatically an ITS commitment routed to the NSTS from another market in the NSTS quotation is at the same price as the ITS commitment when that commitment is received.The amendment specifies implementation obligations of the CSE with regard to the NSTS/ITS interface, including giving the other ITS participants a reasonable opportunity to comment on proposed changes to CSE rules governing CSE’s internal execution procedures before these changes are filed with the Commission, and requiring the CSE to maintain the present obligations of Designated and Contributing Dealers.In addition, the amendment adds a statement that ITS is not designed to be an order delivery system in which a substantial portion of one market’s orders are routed to another market for execution. The amendment also states that reasonable efforts must be taken to probe one's own market to achieve a satisfactory execution before an order is entered into ITS. To limit the possibility that the NSTS/ITS automated interface would be used as an order delivery system primarily routing orders into ITS, the amendment includes a staged formula limiting the proportion of CSE agency orders that can be routed to another market using the interface. The amendment also establishes a periodic review procedure under which any ITS participant can suggest modifications of the ITS/NSTS interface in a number of specified areas, and an obligation for
operating the ITS for a period of indefinite duration. 
See Securities Exchange Act Release No. 19456 
(January 23,1983), 48 FR 4938.

participants to attempt in good faith to agree on whether to make such modifications.Furthermore, because the NSTS/ITS interface emulates the original ITS stations and does not relieve ITS system capacity, the amendment provides that if ITS system capacity is "rendered inadequate” in the judgment of the ITS facilities manager as a result of a material increase in the number of NSTS/ITS messages, the CSE will relieve the capacity shortage by modifying the NSTS system or bearing the costs for another CPU for the ITS system.Finally, the amendment provides for all CSE trading it ITS securities, whether conducted in NSTS or not, to be conducted subject to the ITS Plan.II. Approval of the AmendmentThe amendment was noticed for comment and given temporary summary effectiveness in Securities Exchange Act Release No. 22988 (March 7,1986), published in the Federal Register (51 FR 8927) on March 14,1986. The ITS/CSE interface began operating on April 1,1986.2Concurrent with submission of the amendment, the New York Stock Exchange (“NYSE”) in a separate letter to the Commission expressed its concern that the CSE, as presently constituted, is dominated by a single dealer firm, and derives most of its trading volume from the execution of orders received through ITS.3 The NYSE contended that ITS was designed to be “an incident to the operation of separate, independent markets,” yet the CSE currently has virtually no market function distinct from ITS. The NYSE noted the CSE’s commitment to modifying its system to increase interaction of orders and to “strive to generate significant trading activity independent of ITS,” and stated that the NYSE’s “forbearance” in not blocking the ITS/NSTS interface or moving to end CSE’s participation in ITS “will afford the [CSE] an opportunity to alter the CSE’s present profile by restoring significant multi-member trading participation and independent, integrated trading.” In turn, the NYSE
* After the initial publication of the amendments, 

the ITS participants have identified a drafting error 
in the ITS Plan amendments concerning C SE  
contributing dealers and have notified the 
Commission of this error. See letter from Albert 
Bretzer, Chairman, IT SO C, to John Wheeler, 
Secretary SEC, dated May 28,1986. The 
Commission is approving the proposal as revised by 
this letter.

8 See Letter from Robert J. Bimbaum, President, 
N Y SE, to John P. Wheeler, Secretary, SEC, dated 
March 6,1986 (“March 6 letter” ).

requested that the Commission monitor the ITS/NSTS interface and revisit the appropriateness of CSE’s participation in ITS in light of how well the CSE accomplishes its objectives. The Commission sought comment on the issues raised by the NYSE letter in the release noticing the amendment.The only comment letter received by the Commission was submitted by Cincinnati Stock Exchange.4 The CSE took issue with the NYSE’s concerns and reiterated previous statements that it is a “very strong market which adds to the depth and liquidity of the national market. . . .” The CSE further stated that it has not made commitments to change its method of operation in response to the NYSE’s concerns, but only that it will continue to operate in its current manner and will continue to strive to improve its market place. Finally, the CSE questions the NYSE’s comment that it will exercise “forbearance” to permit the CSE to alter its system, stating, that “(t]he NYSE has no right from which to forbear.” 5In addition to this comment letter, before the start of the ITS/CSE automated interface, the ITS participants observed that the CSE system would not provide incoming ITS orders a better execution price than the stated order price, even if the CSE quotations had changed to a price more advantageous to that order.6 after
4 See Letter from James Anderson, Chairman,

CSE, to John Wheeler, Secretary, SEC, dated May 
28,1986.

8 In a separate letter, concurrent with submission 
of the amendment, the National Association of 
Securities Dealers, Inc. (“N A SD ” ) said that, in its 
view, no plan amendments were necessary to 
authorize the ITS/NSTS except perhaps conforming 
descriptive language. It also said that its approval of 
the amendment was conditioned on its 
understanding that the ITS Plan conditions 
negotiated by the C SE  would not establish a 
precedent with respect to system modifications 
proposed by other participants. Letter from Frank J. 
Wilson, Executive Vice President and Genera) 
Counsel, N ASD, to Charles Forman, IT SO C  
Chairman (March 6,1986). In response to a letter 
from Charles Forman dated March 26,1986, 
questioning this conditional approval, the N A SD  
stated that the C SE  amendment is not precedent for 
other automated interfaces. Letter from Frank J. 
Wilson, N ASD, to Charles Forman, IT SO C (April 15, 
1986). Subsequently, Mr. Forman indicated that the 
N A SD ’s position was substantially in accordance 
with his March 26,1986 letter. Letter from Charles 
Forman, IT SO C, to Frank Wilson, N A SD  (May 8, 
1986).

* The IT SO C formally requested that the 
Commission not approve the amendment on a 
permanent basis until after the C SE  modified its 
system to allow for executions at the more



Federal Register / V ol. 51, N o. 126 / Tuesday, July 1, 1986 / Notices 23867discussions with the other ITS participants, the CSE committed to modify its system to provide the better execution price automatically in this situation, and, as of May 5,1986 so modified its system.7The Commission believes that the amendment represents a positive enhancement to ITS and to NSTS that creates opportunities for efficient and effective market operation,8 and, in particular, more efficient executions and enhanced intermarket competition. The Commission notes the NYSE’s position, as expressed in March 6 letter, that ITS is designed to be a linkage of separate, independent markets and not a system through which a dealer with no activity outside ITS gains access to the linked marketplace. The Commission agrees that the ITS System was conceived as a linkage mechanism between markets, not dealers. The Commission believes, however, that the CSE is not, and never was intended to be, an entity existing solely to gain access to ITS.Nevertheless, the Commission intends to continue its monitoring of ITS and to consider what action, if any, is appropriate if it appears that ITS is being used by any participant solely as an order routing system. Accordingly, the Commission finds that approval is in the public interest, appropriate for the protection of investors and the maintenance of fair and orderly markets, should remove impediments to and perfect mechanisms of, a national market system, and otherwise is in furtherance of purposes of the Act.Therefore, it is ordered, pursuant to section 11A of the Act and Rule H A a3 - 2(c)(2) thereunder, that the amendment to the ITS Plan be, and hereby is approved.
F o r th e  C o m m is s io n  b y  th e  D iv is io n  o f  

M a r k e t  R e g u la t io n , p u r s u a n t  to  d e le g a te d  
a u th o r ity .

D ate d : Ju n e  23,1986.

S h ir le y  E . Hollis,
Acting Secretary.[FR D o c . 86-14808 F ile d  6 -3 0 -8 6 ; 8:45 am ) 
BILLING CODE 8010-01-M

advantageous prive. Letter from Charles Forman, 
ITSOC Chairman, to Michael Simon, Assistant 
Director, Division of Market Regulation, dated 
March 3 1 ,1 9 8 6 .

7 See Letter from K. Richard B. Niehoof, President, 
CSE, to Michael Simon, Assistant Director, Division 
of Market Regulation, dated May 7 , 1 9 8 6 .

8 See Section llA(a)(l)(B) of the Act; See also 
Securities Exchange Act Release No. 1 7 7 0 2  (April 9 , 

1 9 8 1 ) .

[Release No. 34-23352: File No. SR -N ASD- 
86-14]

Self-Regulatory Organizations; 
Proposed Rule Change by National 
Association of Securities Dealers, Inc. 
Relating to the Reporting of Aggregate 
Short Positions in NASDAQ SecuritiesPursuant to section 19(b) of the Securities Exchange Act of 1934,15 U .S.C. 78(b)(1), notice is hereby given that on June 11,1986, the National Association of Securities Dealers, Inc. filed with the Securities and Exchange Commission the proposed rule change as described in Items I, II, and III below, which Items have been prepared by the self-regulatory organization. The Commission is publishing this notice to solicit comments on the proposed rule change from interested persons.I. Self-Regulatory Organization’s Statement of the Terms of Substance of the Proposed Rule ChangeProposed Article III, section 41 of the N ASD’s Rules of Fair Practice will require NASD members to maintain a record of aggregate “short” positions in NASDAQ  securities in all customer and proprietary firm accounts and to report such information to the NASD on a monthly basis. Reports shall be made as of the close on the settlement date falling on the 15th of each month, or, where the 15th is a non-settlement date, on the preceding settlement date.Reports shall be received by the Corporation no later than the second business day after the reporting settlement date.II. Self-Regulatory Organization’s Statement of the Purpose of, and Statutory Basis for, the Proposed Rule ChangeIn its filing with the Commission, the self-regulatory organization included statements concerning the purpose of, and basis for, the proposed rule change. The text of these statements may be examined at the places specified in Item IV, below. The self-regulatory organization has prepared summaries, set forth in sections (A), (B) and (C), below, of the most significant aspects of such statements.
A . Self-Regulatory Organization’s 
Statement o f the Purpose of, and 
Statutory Basis fo r, the Proposed Rule 
ChangeAt its November 1985 meeting, the N ASD’s Board of Governors called for an extensive study of short sale activity in the over-the-counter market to serve as a basis for further policy decisions regarding the possible need for

additional regulation of short sale practices. Current information regarding the extent of short sale activity on the part of NASD members and their customers was essential to the study. Accordingly, pursuant to the provisions of Article XII of the NASD By-Laws, the Board adopted proposed Article III, Section 41 of the NASD Rules of Fair Practice, which will require NASD members to maintain a record of aggregate “short” positions in N ASDAQ securities in all customer and proprietary firm accounts and to report such information to the NASD on a monthly basis. Because review of the NASD short sale study has not yet been completed, the Board took action at its May 1986 meeting to extend the effectiveness of Article III, section 41 for an additional six (6) months as permitted by Article XII of the NASD By-Laws.The proposed rule is consistent with section 15A(b)(6) of the Securities Exchange Act of 1934, which provides that the rules of a registered securities association shall be designed to prevent fraudulent and manipulative acts and practices, promote just and equitable principles of trade, and protect investors and the public interest.
B. Self-Regulatory Organization’s  
Statement on Burden on CompetitionThe NASD does not anticipate that the proposed rule will impose any burden on competition that is not necessary or appropriate in furtherance of the purposes of the Act.
C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change R eceived From 
M em bers, Participants or OthersComments were neither solicited nor received.III. Date of Effectiveness of Proposed Rule Change and Timing for Commission ActionWithin 35 days of the date of publication of this notice in the Federal Register or within such longer period (1) as the Commission may designate up to 90 days of such date if it finds such longer period to be appropriate and publishes its reasons for so finding or (ii) as to which the self-regulatory organization consents, the Commission will:A . By order approve such proposed rule change, orB. Institute proceedings to determine whether the proposed rule change should be disapproved.



23868 Federal Register / Vol. 51, No. 126 / Tuesday, July 1, 1986 / NoticesIV . Solicitation of CommentsInterested persons are invited to submit written data, views, and arguments concerning the foregoing. Persons making written submissions should file six copies thereof with the Secretary, Securities and Exchange Commission, 450 Fifth Street, N.W., Washington, DC 20549. Copies of the submissions, all subsequent amendments, all written statements with respect to the proposed rule change that are filed with the Commission, and all written communications relating to the proposed rule change between the Commission and any person, other than those that may be withheld from the public in accordance with the provisions of 5. U.S.C. 552 will be available for inspection and copying in the Commission’s Public Reference Section, 450 Fifth Street, NW., Washington, DC 20549. Copies of such filing will also be available for inspection and copying at the principal office of the above- mentioned self-regulatory organization. All submissions should refer to the file number in the caption above and should be submitted by July 22,1986.For the Commission, by the Division of Market Regulation, pursuant to delegated authority.Dated: June 20,1986.Shirley E. Hollis,
Acting Secretary.[FR Doc. 86-14813 Filed 6-30-86; 8:45 am] 
B I L U N G  C O D E  8 0 1 0 - 0 1 - M

[Release No. 34-23353; File No. SR-OCC- 
86-13]

Self-Regulatory Organizations;
Options Clearing Corporation; Notice 
of Filing and Immediate Effectiveness 
of Proposed Rule ChangeOn June 12,1986, the Options Clearing Corporation ("OCC”) filed with the Commission a proposed rule change under section 19(b)(1) of the Securities Exchange Act of 1934 (the "Act”). The Commission if publishing this Notice to solicit comment on the rule change.The rule change affects two aspects of O C C ’s foreign currency options settlement system. First, the rule change provides for same-day funds debits under O C C ’s regular-way settlement procedures.1 Second, the rule change amends O C C ’s Alternative Settlement Procedure, i.e ., its Delivery Versus Payment (“DVP”) procedure.2 O CC

1 See O C C  Rule 1606.
* See O C C  Rule 1606A, published by the 

Commission in Securities Exchange Act Release No. 
21400 (September 25,1984), 49 FR 41304 (October 16, 
1984).

states in its filing that the first portion of the proposed rule change regarding payment by Clearing Members in same- day funds will expire on September 30, 1986.I. Same-Day Funds DebitsUnder O C C ’s regular-way settlement system, Paying Clearing Members’ bank accounts are drafted on the second business day after exercise ("T+2”) for the U.S. dollars due in next-day funds.In addition, a Clearing Member who unsuccessfully attempts a DVP settlement will be drafted in next-day funds on the day O C C  revokes its acceptance of the Clearing Member’s intention to settle through the DVP system.The proposed rule change provides that such drafts will be effected in same- day funds to protect O C C  from the risk that a next-day funds transfer may be revoked by the transferor bank prior to becoming final, "good” funds. Because the foreign currency options market has grown considerably, O C C  now routinely drafts from $250-$350 million in regularway settlements at expiration. O C C  does not believe it advisable to continue to subject itself, and by extension the industry and the investing public, to the risks attendant to such dollar volumes. During the initial transition period, however, O CC, of course, will retain the necessary flexibility to deal with Clearing Members as they make the necessary changes in their banking relationships.II. DVP Settlement TimesUnder the current DVP settlement system, Bank of America ("B of A ”) (OCC’s foreign currency settlement bank) must receive the proper DVP notification from a Clearing Member’s agent bank by 10:00 A.M . Chicago Time on T + 2 . If the notification is not received, or is not in the proper form, B of A  so notifies O CC, which notifies the Clearing Member that its DVP has been rejected. The Clearing Member’s bank account is then drafted that afternoon for the U.S. dollars due and settlement is effected regular-way.B of A  has changed its systems lo  enable it to process DVPs received up to midnight Chicago Time on T +2 , and has advised O CC that it is adjusting its arrangements with Clearing Members’ DVP banks.8 As a result of these
3 O C C  believes that this change will enable 

expanded Clearing Member use of O C C ’s DVP  
settlement system.

changes in timeframes, by the time O CC is advised that B of A  has not received an expected DVP notification, it will be too late on T + 2  for O C C  to effect the bank draft. Accordingly, the proposed rule change in effect extends the time to draft Clearing Members’ accounts in such instances to 9:00 a.m., Chicago time, on T + 3 . That draft, however, consistent with the first draft of the proposal, will be paid in immediately available funds.O C C  states in its filing that an exception to this procedure is necessary for settlement of exercises of ECU options. Due to the way that ECU funds transfers are effected among Common Market Countries, B of A  will still require DVP notification by 10:00 A.M . Chicago Time on T +2 , and the proposed rule change reflects this exception.III. O C C ’s RationaleO C C  believes the proposed rule change is consistent with the requirements of section 17A of the Act in that, by enhancing O C C ’s foreign currency settlement system and reducing O C C ’s risks, the proposal will promote the prompt and accurate settlement of foreign currency options while protecting O CC, its Clearing Members and the investing public. Specifically, O C C  believes that the proposal is consistent with its obligation under section 17A(b)(3)(F) of the Act to assure the safeguarding of securities and funds in its custody or control or for which it is responsible.IV . Solicitation of CommentsThis rule change has become effective, pursuant to section 19(b)(3)(A) of the Act and Rule 19b-4. The Commission may summarily abrogate the rule change at any time within 60 days of its filing if it appears to the Commission that abrogation is necessary or appropriate in the public interest, for the protection of investors, or otherwise in furtherance of the purposes of the Act.You may submit written comments within 21 days after notice is published in the Federal Register. Please file six copies with the Secretary, Securities and Exchange Commission, 450 Fifth Street, NW., Washington, DC 20549. Copies of the filing, all subsequent amendments, all written statements with respect to the proposed rule change that are filed with the Commission and all written communications relating to the proposed rule change between the Commission and any person, other than those that may be withheld from the public in accordance with the provisions of 5 U.S.C. 552, will be available for



Federal Register / Vol. 51, No. 126 / Tuesday, July 1, 1986 / Notices 23869inspection and copying in the Commission’s Public Reference Room, 450 Fifth Street, NW., Washington, DC 20549. Copies of the filing will also be available for inspection and copying at the principal office of O CC. All submissions should refer to the file number in the caption above and should be submitted by July 22,1986.
F o r  th e  C o m m is s io n , b y  th e  D iv is ió n  o f  

M a r k e t  R e g u la t io n  p u r s u a n t to  d e le g a te d  
a u th o r ity .Dated: June 20,1986.Shirley E. Hollis,
A ctin g Secretary.[FR Doc. 86-14812 Filed 6-36-86; 8:45 am] 
B I L L I N G  C O D E  8 0 1 0 - 0 1 - M

[Release No. 34-23364; File No. SR -PSE- 
86-3]Self-Regulatory Organizations; Pacific 
Stock Exchange, inc., Filing and 
Immediate Effectiveness of Proposed 
Rule ChangeThe Pacific Stock Exchange, Inc., ("PSE”) submitted on May 9,1986, copies of a proposed rule change pursuant to section 19(b)(1) of the Securities Exchange Act of 1934 (“Act”). 15 U.S.C. 78S(b)(l) and Rule 19b-4 thereunder to amend its Options and Equity Floor Procedure Advices to prohibit the use of tobacco or any expectoration on the Exchange's trading floors.1I. Self-Regulatory Organization’s Statement of the Purpose of, and Statutory Basis for, the Proposed Rule ChangeIn its filing with the Commission, the self-regulatory organization included statements concerning the purpose of and basis for the proposed rule change and discussed any comments it received on the proposed rule change. The text of these statements may be examined at the places specified in Item II below.The self-regulatory organization has prepared summaries, set forth in Sections (A), (B), and (C) below, of the most significant aspects of such statements.

1 The Exchange initially proposed to ban the use 
of any “expectorants" on the trading floors, 
however, it revised the proposed rule change to 
prohibit only expectoration. Telephone 
conversation between Robert Mooney. Attorney. 
Division of Market Regulation, and John Katovich. 
Attorney, PSE. June 13,1986.

A . Self-Regulatory Organization’s 
Statement o f the Purpose of, and the 
Statutory Basis for, the Proposed Rule 
Change(1) When the PSE's Options and Equity Floor Procedure Advices were originally drafted, only smoking was prohibited on the trading floors. The Floor Advices did not coyer other forms of tobacco use, however, especially those that also involve expectoration. In its filing, the PSE stated that many members are not aware that other forms of tobacco use may be as detrimental and offensive as smoking. Accordingly, the Exchange now intends to ban all forms of tobacco use and any expectoration to prevent problems in the future.(2) The basis for the proposed rule change is section 6(b)(5) of the Act which provides, in pertinent part, that the rules of the Exchange be designed to facilitate transactions in securities.
B. Self-Regulatory Organization’s 
Statement on Burden on CompetitionThe Exchange does not believe that the proposed rule change imposes a burden on competition.
C. Self-Regulatory Organization ’s 
Statement on Comments on the 
Proposed Rule Change R eceived from  
Mem bers, Participants or OthersNo written comments were solicited or received with respect to the proposed rule change.
II. Date of Effectiveness of the Proposed Rule Change and Timing for Commission ActionThe foregoing rule change has become effective pursuant to section 19(b)(3)(A) of the Act and subparagraph (e) of Rule 19b-4 under the Act. At any time within 60 days of the filing of such proposed rule change, the Commission may summarily abrogate such rule change if it appears to the Commission that such action is necessary or appropriate in the public interest, for the protection of investors, or otherwise in futherance of the purposes of the Act.Publication of the submission is expected to be made in the Federal Register during the week of June 23,1986. Interested persons are invited to submit written data, views and arguments concerning the submission within 21 days from the date of publication in the Federal Register. Persons desiring to make written comments should file six copies thereof with the Secretary of the Commission, Securities and Exchange Commission, 450 Fifth Street, NW., Washington, DC 20549.

Copies of the submission, all subsequent amendments, all written statements with respect to the proposed rule change which are filed with the Commission, and all written communications relating to the proposed rule change between the Commission and any person, other than those which may be withheld from the public in accordance with the provisions of 5 U.S.C. 552, will be available for inspection and copying at the Commission’s Public Reference Room. Copies of the filing and of any subsequent amendments also will be available at the principal office of the PSE.For the Commission, by the Division of Market Regulation, pursuant to delegated authority.Dated: June 23,1986.Shirley E. Hollis,
A ctin g  Secretary.[FR Doc. 86-14844 Filed 6-36-86; 8:45 amj 
B I L U N G  C O D E  8 0 1 0 - 0 1 - M

[Release No. IC-15161; File No. 812-6312J

Application and Opportunity for 
Hearing; IDS Life Insurance Company, 
et al.June 20,1986.Notice is hereby given that IDS Life Insurance Compnay (“IDS Life”), IDS Life Variable Life Separate Account (the “Spearage Account”) as Shearson Lehman Brothers Inc. (“Shearson”) (collectively, “Applicants”), filed an application on March 4,1986, and an amendment thereto on May 21,1986, for an order of the Commission, pursuant to section 6() and 17(b) of the Investment Company Act of 1940 (“Act”), exempting Applicants and certain transactions from sections 12(d)(1), 17(a)(2) and 27(c)(2) of the Act to the extent necessary to permit transactions as described in the application. All interested persons are referrd to the application on file with the Commisson of a statement of Applicant’s representations, which are summarized below, and are referred to the Act and the rules thereunder for the complete text of those provisions that are relevant to the application.Applicants state that IDS Life, an indiredt wholly-owned subsidiary of American Express Company, is a stock life insurance company organized under the laws of the State of Minnesota, and the Separate Account is a segregatd investment account of IDS Life that is adjusted under the ACt as a unit investment trust. Applicants further state that IDS Life is the sole distributor



23870 Federal Register / Vol. 51, No. 126 / Tuesday, July 1, 1986 / Noticesof single premium variable life insurance (“Contracts”), as defined in paragraph(c)(1) of Rule 6e-2 under the Act, funded the Separate Account.According to the application, the Separate Account currently invests at net asset value in shares by IDS Life Series Fund, Inc. (the "Fund”), a diversified open-end management investment company. Under the proposed structure, the Separate Account would invest at net asset value in shares issued by either the Fund or unit investment trust, The Shearson Lehman Brothers Stripped (“Zero Coupon”) U.S. Treasury Securities Fund (the “Zero Fund”), to be established by Shearson, an indirect wholly-owned subsidieary of American Express Company. The zero fund is registered under the Act and will be comprised of multiple unit investment trusts (“Trusts”), each Trust containing U.S. Treasury securities which have been stripped of their unmatured interest coupons, interest coupons which have been stripped from U.S. Treasury secutirties, and receips and certificates for such stripped obligations and stripped coupons. The Separate Account will purchase units of each Trust based upon the net transactions by contract- owners. Applicants state that the local offering price of Zero Fund units placed in the Separate Account, whether they are sols to the Separate Account in the primary or secondary market, will include a “transaction charge” paid directly by IDS Life to Shearson. The Separate Account will not directly pay such charge; instead IDS Life will pay an amount to Shearson out of its generall account assets to compensate Shearson as the sponsor and principal underwriter of the Zero Fund.Applicants state that the transaction charge ranges from .5-2.0% of the offering price, depending upon the maturity of the Trusts for which securities are purchased. Thereafter, IDS Life will seek to ber reimbursed for the amounts advanced by assessing a charge on the assts of the Separate Account held in the subaccounts investing in the Zero Fund. Applicants state that the amount of the asset charge is currently set at an effective annual rate of 2.5% percent, and in no event will it exceedd an annual rate of .50% percent of the average daily net assets of each of the subaccounts investing in the Trusts. Applicants represent that this charge will be cost-based with no anticipated element of profit for IDS Life, although it will include an elementr of interest compensating IDS Life for the delay in recouping amounts advanced. Applicants state that the rate of interest

will be based on the current for U.S. Tresury bonds having a maturity approximating the weighted average maturiry of the bonds in the Zero Fundd (rounded to the nearest fail year) as to which the Separate Account holds an interest.Sections 12(d)(1), 26(a)(2) and 27(c)(2)IDS Life and the Separate Account seek relief from the provisions of sectoin 12(d)(1) to allow the Separate Account to acquire the units of the Zero Fund and from sections 26(a)(2) and 27(c)(2) to the extent necessary to permit IDS Life to recover through an asset charge the amounts paid by it to Shearson units. In support of their application, Applicants assert that this proposed structure does not raise legal or policy issues materailly differrent from the common separate account structure in which a unit investment trust invests solely in shares of an underlyhing open-end management investment company, which Applicants assert is permitted by section 12(d)(1)(E) of the Act. Moreover, Applicants not that by permitting thre investment divisions of the Account to be allocated to the Zero Fund, which invests in zero coupon bonds, contractowners will have availabrle an investment vehicle that will have a fixed yield for a specified period of time. Applicants contend that the proposed transaction does not run counter to the statutory purposes underlying section 121. In this regard, Applicants state that the transacton is not a method for leveraging control or assessing overlapping charges.Applicants claim that the compensation received by Shearson is necessary to induce Shearson to create the Zero Fund, to implement the operational procedures for the Zero Fund, and to commit to maintaining the secondary market. Applicants note that the secondary market here,*tmlike the case of most publicly offered unit investment trusts, is not merely a desirable feature designed to avoid disruption of the Trust’s portfolio; it is necessary to maintain the stabilized rate of return on the funds in a subaccount of the Separate Account. Applicants state that the asset charge is not designed as reimbursement of distribution expenses or to compensate IDS Life for sales efforts, and that the amount of the transaction fee is the same as a charge negotiated at arm’s length and imposed by Shearson as sponsor and market- maker for a unit investment trust in a non-affiliated venture identical in all material respects to the venture described in the application. Applicants believe that having IDS Life pay the transaction charge, with reimbursement

by the Separate Account through the asset charge, is desirable in that allocating a proportionate share of the acquisition expenses to all contractowners who allocate premiums to the subaccounts of the Separate Account investing in the Zero Fund, rather than permitting the expenses borne by individual contractowners to vary based upon the timing of their particular allocation (as would be the case if the Separate Account paid the transaction charge directly), benefits contractowners by stabilizing yield and by creating more equitable results among contractowners.Applicants assert it is appropriate to recover interest costs through deduction of the proposedasset charge. IDS Life expects to advance large amounts in the early years in connection with the purchase of units of interests in the Zero Fund, but considerably less in later years because purchases of units (and transaction charges) will diminish since later purchases by contractowners will be offset by redemptions. Because the asset charge will be designed to recover these charges over the life of each of the Trusts (thus spreading the costs among contractowners purchasing early in the life of each Trust and those purchasing later), Applicants represent that a significant portion of the cost to IDS Life is the loss of interest on monies advanced caused by the delay in recovery. Given that IDS Life anticipates recovery of the transaction costs over the life of each Trust, Applicants believe that a rate of interest associated with the weighted average maturity of the bonds held by the Trust is the fair and reasonable measure of the time value of the monies advanced by IDS Life. Applicants represent that as to each subaccount of the Separate Account, the rate of interest will be applied to the amounts by which the transaction charges for the subaccount for each quarter exceed the asset charges collected as reimbursement for such charges, plus any amounts (including interest) that were unrecovered at the end of the prior quarter. Applicants further represent that EDS Life will monitor the cumulative amounts collected for each subaccount through this asset charge in comparison with the amounts paid by IDS Life and will not charge any subaccount of the Separate Account more than actual costs.Section 17(a)Applicants request exemption from section 17(a) of the Act to permit the proposed transactions between Shearson and the Separate Account. Applicants state that all the outstanding



Federal Register / V ol. 51, N o. 126 / Tuesday, July 1, 1986 / Notices 23871voting stock of Shearson and IDS Life is beneficially owned by American Express Company, and thus Shearson and the Separate Account are affiliated persons within section 2(a)(3) of the Investment Company Act. Applicants assert, however, that the conditions set forth in sections 6(c) and 17(b) for the granting of an examptive order are met under the proposed transactions between Shearson and the Separate Account.Applicants assert that the consideration the Separate Account will pay Shearson upon the purchase of Trust units, including, indirectly, the transaction charge, will be fair and reasonable and will not involve overreaching on the part of any person concerned. According to the application, the price at which the Separate Account will purchase and resell units from and to Shearson will be based upon the offering side evaluation of the underlying securities. Applicants state that a qualified independent evaluator* will determine the offering side valuation of the underlying securities for any purchase or sale of units by the Separate Account and that market prices for the underlying securities are usually readily available. Applicants assert that as a result of this independent evaluation of the worth of the underlying securities, the Separate Account will be buying and selling units from Shearson at a price determined to be at “market,”  and this evaluation should eliminate any possibility that Shearson would sell units to the Separate Account at an inflated price or purchase units from the Separate Account at a price below their market value. Applicants state that the presence of Shearson as a market maker enables the Separate Account to receive a better price for units it sells than it might otherwise receive if Shearson were not standing ready and able to purchase the units at a price based on the offering side of the market. Applicants further state that Shearson will not be able to influence the Separate Account to purchase or sell units the Separate Account would not otherwise have purchased or sold. The Separate Account will only purchase units from Shearson as contractowners choose to direct their purchase payments for Contracts or cash value of existing
Applicants state that the evaluator is not 

affiliated with Shearson or IDS Life, nor is the
i n e r t ™  Sn ° f  an affiliate o f Shearson or

o Life, nor will any successor evaluator for the 
¿ero Fund be so affiliated.

Contracts to subaccounts of the Separate Account that correspond to a Trust. Similarly, the Separate Account will only sell units when contractowners surrender their Contract, reallocate cash value from those subaccounts, or make a Contract loan.Finally, Applicants note that while IDS Life and Shearson are affiliated persons, they have separate management and each is operated as a separate “profit center.”  Applicants represent that the compensation of sales persons selling the Contracts is not dependent upon nor affected by the particular investment vehicle or vehicles to which contractowners allocate the premiums for or the cash value of the Contracts. Applicants therefore assert that such sales persons are not expected to have a preference as to which investment vehicle or vehicles contractowners select under the Contract.Notice is further given that any interested person wishing to request a hearing on the application may, not later than July 15,1986, at 5:30 p.m., do so by submitting a written request setting forth the nature of his/her interest, the reasons for his/her request, and the specific issues, if any, of fact or law that are disputed, to the Secretary, Securities and Exchange Commission, Washington, DC 20549. A  copy of the request should be served personally or by mail upon Applicants at the address stated above. Proof of service (by affidavit or, in the case of any attorney-at-law, by certificate) shall be filed with the request. After said date, an order disposing of the application will be issued unless the Commission orders a hearing upon request or upon its own motion.
F o r  th e  C o m m is s io n ,  b y  th e  D iv is io n  o f  

In v e s tm e n t  M a n a g e m e n t ,  p u r s u a n t  to  
d e le g a te d  a u th o r ity .
S h ir le y  E . H o llis ,

Acting Secretary.[FR Doc. 86-14810 Filed 6-30-86; 8:45 am] 
BILLING CODE 8010-01-M

[Release No. IC-15163; 812-6359]

Application for an Order; Kidder, 
Peabody Equity Income Fund, Inc., et 
al.June 23,1986.Notice is hereby given that Kidder, Peabody Equity Income Fund, Inc., Kidder, Peabody Government Income Fund, Inc. $nd Kidder, Peabody Special Growth Fund, Inc. (“Funds”), open-end, diversified management investment companies registered under the

Investment Company Act of 1940 (“Act”) and Kidder, Peabody & Co Incorporated (“Kidder, Peabody”), the Funds’ principal underwriter, together, “Applicants”), filed an application on April 25,1986, for an order of the Commission (1) pursuant to section 6(c) of the Act exempting the Funds and any other investment companies the shares of which are distributed principally by Kidder, Peabody from the provisions of sections 2(a)(32), 2(a){35), 22(c) and 22(d) of the Act, and Rule 22c-l thereunder, to permit the Funds and such other companies (i) to assess a contingent deferred sales charge on certain redemptions of their shares, (ii) to waive the contingent deferred sales charge with respect to certain types of redemptions and (in) to waive, defer or make any other scheduled variations in such charges in connection with exchanges of shares among the Funds and other investment companies the shares of which are distributed principally by Kidder, Peabody; and (2) pursuant to section 11(a) of the Act to permit offers of exchange among Funds and other investment companies the shares of which are distributed principally by Kidder, Peabody. All interested persons are referred to the application on file with the Commission for a statement of the representations contained therein, which are summarized below, and to the Act for the text of the relevant provisions thereof. Each of the Funds proposes to offer its shares without imposition of a sales load at the time of purchase so that investors will have the benefit of greater capital invested immediately. In lieu of the traditional sales charge assessed at purchase, each Fund proposes to assess a contingent deferred sales charge on certain redemptions of its shares with the proceeds paid to Kidder, Peabody. Each Fund proposes to finance its own distribution expenses pursuant to a plan (the “Plan”) adopted in accordance with Rule 12b-l under the Act. Under the Plan the Funds will pay Kidder, Peabody an annual fee as reimbursement for expenses incurred in connection with distribution of the Funds’ shares. Applicants represent that the distribution fee is calculated on the basis of one percent per year of aggregate purchase payments (subject to a maximum of one percent of net assets). Kidder, Peabody will also receive the proceeds of the contingent deferred sales charges imposed upon certain redemptions. In reviewing the Plan under Rule 12b-l, the board of directors of each Fund will consider the use by Kidder, Peabody of revenues



23872 Federal Register / Vol. 51, No. 126 / Tuesday, July 1, 1986 / Noticesraised by the contingent deferred sales charge.Applicants state that the contingent deferred sales charge would be waived on redemption of shares: (1) Following the death or disability, as defined in section 72{m)(7) of the Internal Revenue Code of 1954 (“Code”), of a shareholder,(2) in connection with certain distributions from IRAs or other qualified retirement plans under the Code, and (3) in connection with distributions from pension and profit- sharing plans sponsored by Kidder, Peabody.Waiver of the contingent deferred sales charge in the three enumerated circumstances, Applicants assert, is consistent with the policies of the Code granting favored tax status to certain taxpayers. Moreover, the Funds are designed for long-term investors, including those who desire to utilize their shares as funding vehicles for IRAs, or other tax-deferred retirement plans.Contingent deferred sales charges would be imposed, Applicants represent, depending on the number of years that had elapsed since the shareholder made the purchase payment from which an amount is being redeemed. The sales charge structure is summarized in the following table:
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S e v e n t h  a n d  t h e r e a f t e r ................................................................ N o n e .Applicants state that, in determining the contingent deferred sales charge, the amount that represents an increase in the net asset value of the investor’s shares above the amount of total payments for the purchase of shares within the last six years will be redeemed first. Should the redemption amount exceed such increase in value, the next amount redeemed will represent the net asset value of the investor’s shares purchased more than six years prior to redemption and/or shares purchased through reinvestment of dividends or distributions. Any portion of redeemed amounts that exceed both values, i.e., appreciation and the value of shares purchased through reinvestment of dividends or distributions, would be subject to the contingent deferred sales charge.

It is further stated that Applicants propose to offer certain exchange privileges to shareholders of each Fund, or series of such Fund, as described in such Fund’s prospectus, or statement of additional information. Each exchange would be made on the basis of relative net asset value per share next determined after receipt of an order for exchange. In connection with any exchange by a shareholder from any Fund after the first exchange by such shareholder in any calendar year, Kidder, Peabody proposes to charge an administrative fee, initially $25 for any exchange, to cover administrative costs.Applicants further state that, in connection with such exchanges, the Funds propose to defer, waive, or apply other scheduled variations to any applicable contingent deferred sales charge that would otherwise be due upon redemption. Applicants represent that the terms of any such waiver, deferral, or other variation would be described in a Fund’s prospectus, or statement of additional information, and would be applied uniformly to all shareholders of the respective Fund or series of such Fund, as the case may be. Applicants further represent that any new deferral or waiver, or other scheduled variation, would be made available only after a Fund revises or supplements its prospectus or statement of additional information to describe the new variation. In applying any such waiver, deferral, or other scheduled variation, Applicants represent that they will comply with the disclosure and other requirements of Rule 22d-l under the Act. Applicants also represent that, in connection with such exchanges, there will be no financial incentive for Kidder, Peabody account executives or other sales persons to encourage initiation of exchange transactions. Applicants submit that such exchanges would not dilute the assets per share of any Fund involved in an exchange,.Applicants believe that the contingent deferred sales charge would not restrict a shareholder from receiving a proportionate share of the current net assets of a Fund, but would merely defer the deduction of a sales charge and render it contingent upon events that may or may not transpire. Applicants point out that section 10(d) of the Act contemplates an open-end investment company which assesses a discount from net asset value on redemption of its shares. To avoid uncertainty as to the definition of a “redeemable security” under section 2(a)(32) of the Act, Applicants request an exemption therefrom to the extent necessary to permit implementation of the proposed contingent deferred sales charge.

In addition, Applicants assert that the proposed contingent deferred sales charge qualifies as a “sales load” within the meaning of section 2(a)(35) of the Act because it represents a fee assessed for expenses incurred in offering a Fund’s shares to the public. Deferral and contingency does not alter the character of the charge, Applicants state, and the policy consideration of enabling a purchaser to receive the benefits of a larger initial investment should favor sales loads to be levied in the manner proposed. However, Applicants request an exemption from the provisions of section 2(a)(35) of the Act to the extent necessary to implement the contingent deferred sales charge.Rule 22c-l under the Act prohibits the sale of investment company securities except at a price based on their current net asset value. Applicants contend that implementation of the proposed charge would not violate Rule 22c-l inasmuch as, although the charge would be deducted from the redemption proceeds to arrive at a redeeming shareholder’s net proceeds payable, the price of the shares on redemption would nonetheless be based on current net asset value.Section 22(d) of the Act requires that sales of investment company securities be at the current public offering price described in the prospectus. Applicants assert that such waivers, deferrals, or other variations, if described in the prospectus or statement of additional information, would be consistent with section 22(d). Applicants further suggest that Rule 22d-l under the Act contemplates and permits waiver, deferrals, or other variations to be made in connection with the redemptions described above and exchanges from one Fund to another described in such Fund’s prospectus or statement of additional information. Applicants nonetheless request that an order be issued clarifying the permissibility of such waivers, deferrals, or other variations made in such circumstances.In addition, notwithstanding the fairness and rationality of imposing the charge with respect to all redemptions, Applicants contend that waiver of the contingent deferred sales charge in certain redemptions, would be fair, equitable, and in the public interest and in interests of shareholders. Designed for long-term investment or retirement plans, the Funds are not designed for investors who intend to liquidate after a short holding period. In situations which are either unforeseen (death or disability), or which are fully intended at the time of purchase (retirement), waiving the deferred sales charge would



Federal Register / Vol. 51, No. 126 / Tuesday, July 1, 1986 / Notices 23873be consistent with the purpose of the Funds. Applicants believe such waivers are fair to remaining shareholders because a Fund would not be charged for any revenue lost as a result of waiver of the contingent deferred sales charge. Amounts redeemed and subject to the contingent deferred sales charge would be deducted from the base of aggregate purchase payments for purposes of calculating the distribution fee pursuant to the Plan. Amounts otherwise subject to the contingent deferred sales charge but for the above enumerated waivers would also be deleted from the base of purchase payments.Waiver of the contingent deferred sales charge in the extraordinary circumstances of death, or total disability, of the investor is justified on basic considerations of fairness, Applicants state, Waiver in cases of certain distributions from a qualified plan are consistent with the policy embodied in the Code to promote the accumulation of capital for retirement, and Rules 22d-l(a)(3) and 22d-l(b)(3) under the Act which permit quantity discounts to a qualified plan, and Rule 22d—1(f) under the Act which permits variations in sales load for retirement plans. Lastly, waiver in case of distributions from pension and profit- sharing plans sponsored by Kidder, Peabody is also justified by Applicant on the grounds of fairness. Unless such waiver is present, Applicants state, employees of Kidder, Peabody would be prohibited from purchasing shares of the Funds under provisions of the Code and regulations thereunder, and the Employee Retirement Income Security Act of 1974. To avoid unfair discrimination against Kidder,Peabody’s employees, and in recognition that Kidder, Peabody's retirement plan is qualified under the Code, Applicants submit that proposed waiver is consistent with Rules 22d-l{a)(3), 22d- 1(b)(3) and 22d—1(f) under the Act.Applicants further submit that an order pursuant to section 11(a) of the Act permitting the imposition of an administrative charge of $25.00 per transaction on any shareholder making more than one exchange from a Fund in any calendar year would be fair and equitable to all shareholders and consistent with the protection of investors.Applicants request that the terms of the order sought herein be made applicable to any other investment company or series of any investment company now or hereafter distributed principally by Kidder, Peabody.Notice is further given that any interested person wishing to request a

hearing on the application may, not later than July 17,1986, at 5:30 p.m., do so by submitting a written request setting forth the nature of his/her interest, the reasons for the request, and the specific issues of fact or law that are disputed, to the Secretary, Securities and Exchange Commission, Washington, DC 20549. A  copy'of the request should be served personally or by mail upon Applicant at the address stated above. Proof of service (by affidavit or, in the case of an attorney-at-law, by certificate) shall be filed with the request. AfterlSaid date, an order disposing of the application will be issued unless the Commission orders a hearing upon request or upon its own motion.
F o t  th e  C o m m is s io n , b y  th e  D iv is io n  o f  

In v e s tm e n t  M a n a g e m e n t ,  p u r s u a n t  to  
d e le g a te d  a u th o r ity .
S h ir le y  E .  H o llis ,

Acting Secre tary .[FR Doc. 86-14809 Filed 6-30-86; 8:45 am] 
BILLING CODE 8010-01-M

[Release No. 1C-15162; Fife No. 812-6324]

Application and Opportunity for a 
Hearing; Monarch Life Insurance 
Company, et al.June 20,1986.Notice is hereby given that Monarch Life Insurance Company (“Monarch” ), Variable Account B of Monarch ("Account B”), Bankers Security Life Insurance Society (“Bankers Security”), Bankers Security Variable Annuity Separate Accounts P and Q, Centennial Cash Accumulation Fund, Inc. (“Centennial Cash”), Centennial High Yield Bond Fund, Inc. (“Centennial Bond”), Centennial Capital Appreciation Fund, Inc. (“Centennial Capital“) and Oppenheimer Variable Life Funds (“ Fund”) (collectively, the “Applicants”), filed an application on March 28,1986 and an amendment thereto on June 9,1986, requesting an order of the Securities and Exchange Commission (the "Commission”) (i) pursuant to section 17(b) of the Investment Company Act of 1940 (the “Act”), exempting Applicants from the provisions of section 17(a) of the A c t and for an order pursuant to section 17(d) of the Act and Rule 17d-l thereunder, approving certain transactions, to the extent necessary to permit Centennial Cash, Centennial Bond and Centennial Capital to transfer their portfolio assets and related liabilities to the Fund in exchange for shares of a corresponding series of the Fund; and pursuant to section 6(c) of the

Act to exempt certain life insurance companies and variable life insurance separate accounts from sections 9(a), 13(a), 15(a) and 15(b) of the Act and Rules 6e-2(b)(15) and 6e—3(T)(b)(15) thereunder, to the extent necessary to permit shares of the Fund to be sold as an underlying investment of both variable annuity and variable life separate accounts of Bankers Security, Monarch, and life insurance companies affiliated or unaffiliated with Bankers Security or Monarch. A ll interested persons are referred to the application on file with the Commission for a statement of the representations contained therein, which are summarized below, and to the Act and the rules thereunder for the text of the relevant provisions.Applicants state that Monarch is the issuer of variable life insurance contracts supported by Account B, a separate investment account of Monarch. Applicants state that there are currently 16 investment divisions within Account B. Applicants state that four of those divisions invest as directed by contractowners in a designated series of the Fund, a management investment company organized as a Massachusetts business trust and advised by Oppenheimer Management Corporation (“O M C”). Applicants state that the Fund presently has shares of four series outstanding. Applicants state that these series are Oppenheimer Money Fund, Oppenheimer Bond Fund, Oppenheimer Growth Fund and Oppenheimer High Income Fund. Applicants state that shares of the fifth series of the Fund, Oppenheimer Capital Appreciation Fund, are expected to be available for sale on or about July 15,1986.Applicants further state that Bankers Security is the issuer of Bankers Security Variable Annuity Separate Accounts P and Q (collectively, the “Separate Accounts”), Applicants state that shares of Centennial Cash, Centennial Bond and Centennial Capital, each of which is a management investment company advised by Centennial Capital Corporation (“C C C ”), are sold only as the underlying investment of the Separate Accounts. Applicants state that C C C  is controlled by O M C through its indirect ownership of all the outstanding voting common stock of CC C .Applicants submit that pursuant to respective Agreements and Plans of Reorganization, it is proposed to exchange the portfolio assets and related liabilities of Centennial Cash and Centennial Bond, with approval from the shareholders of those fonds, for shares of a corresponding series of the



23874 Federal Register / Vol. 51, No. 126 / Tuesday, July 1, 1986 / NoticesFund, those series being Oppenheimer Money Fund and Oppenheimer High Income Fund, respectively. Applicants state in addition, Centennial Capital will reorganize, with shareholder approval, whereby its portfolio assets and related liabilities are transferred to the Fund in exchange for shares of Oppenheimer Capital Appreciation Fund, the fifth series of the Fund. Applicants state that shares of all existing any any future series of the Fund will be offered and sold as the underlying investment of both variable annuity and variable life insurance separate accounts (“mixed funding”), and of separate accounts of unaffiliated life insurance companies (“shared funding").Applicants state that the monthly management fee payable by the Fund to OM C is computed on the net asset value of all series of the Fund as of the close of business each day. Applicants state that following the reorganizations and subject to approval of the shareholders of each respective series of the Fund, the Fund’s management fee structure will be: .50% on the first $250 million of aggregate net assets of the Fund, .45% on the next $50 million, .40% on the next $100 million, .35% on the next $400 million, and .30% on the Fund’s aggregate net assets in excess of $800 million. Each series’ share of the management fee is determined by the ratio of its net assets to the aggregate net assets of all series of the Fund. Applicants state that the Oppenheimer Money Fund’s management fee is reduced by .05% on the first $250 million of its net assets, no reduction on the next $3.75 billion of net assets and .05% on net assets in excess of $4.0 billion of that series.Section 17 ReliefApplicants state that Centennial Cash, Centennial Bond, Centennial Capital and the Fund may be deemed to be an affiliated person of each other or an affiliated person of an affiliated person under section 2(a)(3) of the Act, and that the reorganizations may be deemed to involve one or more purchases or sales of securities or property between and among certain Applicants. Thus, Applicants submit, the reorganizations may require an exemption from section 17(a) of the Act pursuant to section 17(b). Applicants state that the interest of all variable annuity contractowners in the Separate Accounts following the reorganizations will be equivalent to their interests immediately prior to the reorganizations. Applicants present that the terms of the proposed reorganizations are reasonable and fair, do not involve overreaching, are consistent with the

investment policies of each registered investment company concerned, and are consistent with the general purposes of the Act. Applicants state that contractowners under existing variable annuity contracts of the Separate Accounts and variable life contracts of Account B will benefit from reduced management fees and from economies of scale with regard to the level of fixed administrative expenses following the reorganizations, thereby resulting in a reduced ratio of fees and expenses.Applicants further state that the reorganizations may be deemed to be a transaction prohibited by section 17(b) of the Act and may require an order pursuant to Rule 17d-l thereunder. Applicants submit that the joint participation of the three Centennial funds in the reorganizations with the Fund, including the sharing of expenses related thereto, will be on an equal or proportionately relative basis, and will not result in advantages to any of the three Centennial funds, the Fund or the Separate Accounts to the detriment of any other such participant. Applicants further assert that participation in the reorganizations on the basis proposed is consistent with the provisions, policies and purposes of the Act. Applicants represent that the reorganizations will not have any adverse economic impact on contractowners’ interests under existing variable annuity contracts of the Separate Accounts or variable life contracts of Account B. Applicants represent that OM C will bear any reorganization fees and expenses that exceed $10,000 and Applicants assert that there will be no dilution in value of either the Separate Accounts or the Fund as a result of the reorganizations. Applicants state that contractowners under existing variable annuity contracts of the Separate Accounts and variable life contracts of Account B will benefit from reduced management fees, noted above, and that neither the Separate Accounts nor the Fund will incur any extraordinary costs such as brokerage commissions in effecting the transfer of assets.Mixed Funding and Shared FundingApplicants request exemptive relief from sections 9(a), 13(a), 15(a) and 15(b) of the Act and Rules 6e-2(b)(15) and 6e- 3(T)(b)(15) thereunder, to the extent necessary to permit shares of the Fund to be offered and sold to both variable annuity and variable life insurance separate accounts (“mixed funding”), and to separate accounts of unaffiliated life insurance companies (“shared funding”). Applicants seek this relief for themselves and for the class consisting of life insurers and separate accounts

investing in the Fund. Applicants state they believe the requested exemptions to be appropriate, in the public interest, and consistent with the protection of investors and the purposes fairly intended by the policy and provisions of the Act.With respect to section 9(a), Applicants assert it is unnecessary to apply that section to the individuals in various insurance companies that may utilize the Fund as the funding medium for variable contracts, where those persons play no role in the management or administration of the Fund. Under the relief requested, Applicants submit, section 9 would still be effective and insulate the Fund from those individuals who are disqualified under the Act.Applicants state it is arguable that the exemptive relief provided to variable life insurance separate accounts by Rule 6e-2(b)(15) under the Act from section 9(a), and thus from sections 13(a), 15(a) and 15(b), would not be available to Applicants if, in addition to Account B, variable annuity separate accounts invest in the Fund. In this regard, Applicants point out that Rule 6e- 2(b){15) requires that in order to rely on the relief therein, the assets of any variable life separate account must consist of shares of one or more management investment companies which offer their shares “exclusively” to such separate accounts, i.e., Rule 6e- 2(b)(15) may not contemplate mixed funding of variable life contracts and variable annuity contracts from the same underlying management investment companies. Applicants further state that the relief granted by Rule 6e-2(b)(15) is not available if shares of the underlying management investment company are offered to variable life or variable annuity life insurance separate accounts of unaffiliated insurers.Similarly, Rule 6e-3(T)(b)(15) may provide exemptive relief to flexible premium variable life insurance separate accounts from section 9(a), and thus from sections 13(a), 15(a) and 15(b) only to the extent that the assets of the separate account consist of shares of registered management investment companies which are offered exclusively to “separate accounts of the life insurer, or of any affiliated life insurance company,” and not to separate accounts of any unaffiliated life insurer. Rule 6e-3(T)(b)(15) does permit the underlying fund of the separate account to offer its shares to both variable annuity and variable life separate accounts (mixed funding), but this practice is precluded by the literal language of Rule 6e-2(b)(15).



Federal Register / Vol. 51, No. 126 / Tuesday, July 1, 1986 / Notices 23875Applicants represent that granting the requested relief (i) will not compromise the regulatory goals of the above-cited provisions, (ii) will result in cost savings to investors, and (iii) will provide exemptions necessary to assure the solvency of the life insurance company and the performance of its contractual obligations by enabling it to act when certain proposals could reasonably be expected to increase the risks it has undertaken.Applicants represent that the “exclusivity” requirement in Rule 6e- 2(b)(15) was most likely designed to retain regulatory flexibility and that the following areas of specific concern may lie behind the requirement: (1) Possible conflicts of interest between a variable life separate account and other accounts where action regarding investment policies, investment advisers or principal underwriters is taken by a state insurance regulator, or where the life insurer acts contrary to actions approved by variable life policyowners as contemplated by Rule 6e- 2(b)(15)(iii)(B); (2) possible adverse tax treatment for the holders of variable life contracts or variable annuity contracts from the use of mixed funding; (3) different investment strategies might be more suitable for the variable annuity contracts than for the variable life contracts; and (4) prohibitions from state insurance laws or regulations relating to mixed funding.Applicants state that in order to address the above concerns and any other concerns that might arise from mixed or shared funding, and as support for their requested relief pursuant to section 6(c), Applicants consent to the conditions set forth in the Application, which include, inter alia, (1) A  majority of the Board of Trustees of the Fund shall consist of persons who are not “interested persons” of the Fund, as defined by section 2(a)(19) of the Act, except that if this condition is not met by reason of the death, disqualification, or bona fide resignation of any trustee(s), then the operation of this condition shall be suspended (a) for a period of 45 days if the vacancy or vacancies may be filled by the Board of Trustees; (b) for a period of 60 days if a vote of shareholders is required to fill the vacancy or vacancies; or (c) for such longer period as the Commission may prescribe by order upon application.(2) The Board of Trustees of the Fund will monitor the Fund for the Existence of any material irreconcilable conflict between the interests of the contractowners of all separate accounts investing in the Fund. A  material irreconcilable conflict may arise for a

variety of reasons, including: (a) An action by any state insurance regulatory authority; (b) a change in applicable federal or state insurance, tax, or securities laws or regulations, or a public ruling, private letter ruling, noaction or interpretative letter, or any similar action by insurance, tax, or securities regulatory authorities; (c) an administrative or judicial decision in any relevant proceeding; (d) the manner in which the investments of any portfolio are being managed; (e) a difference in voting instructions given by participating insurance companies or owners of variable annuity contracts and variable life contracts; or (f) a decision by an insurer to disregard the voting instructions of contractowners.(3) Participating insurance companies and the Investment Adviser, as a matter of ongoing responsibility, will undertake and shall promptly report to the Fund’s Board any potential or existing material irreconcilable conflict between the contractowners. Such insurance companies and the Investment Adviser will be responsible for assisting the Board in carrying out its responsibilities in monitoring such conflicts, by providing the Board in a timely manner with all information reasonably necessary for the Board to consider any issues raised including information as to a decision by an insurer to disregard voting instructions of contractowners. This includes, but is not limited to, reporting to the Board on all matters referred to herein as conditions to the order granting the exemptive relief requested. The responsibility to report such information and conflicts and to assist the Board will be a contractual obligation of all insurers investing in the Fund under their agreements governing participation in the Fund and such responsibilities will be carried out with a view only to the interests of contractowners.(4} If it is determined by either a majority of the Board of the Fund or a majority of its disinterested Trustees, that a material irreconcilable conflict exists, the relevent insurance companies shall, at their expense and to the extent resonably practicable (as determined by a majority of the Fund’s disinterested Trustees) take whatever steps are necessary to remedy or eliminate the material irreconcilable conflict, up to and including: (a) Withdrawing the assets allocable to some or all of the separate accounts from the Fund (or any series of the Fund) and reinvesting such assets in a different investment medium, including another series of the Fund, or submitting the question whether such segregation should be implemented to a

vote of all affected contractowners and, as appropriate, segregating the assets of any group voting in favor of segregation, or offering to the affected contractowners the option of making such a change; and (b) establishing a new registered management investment company or managed separate account. The responsibility to take remedial action in the event of a Board determination of a material irreconcilable conflict and to bear the cost of such remedial action shall be a contractual obligation of all participating insurance companies under their agreements governing participation in the Fund and these responsibilities will be carried out with a view only to the interests of contractowners. No penalty will be imposed by the Fund on any participating insurance company for withdrawing assets from the Fund (or any series of the Fund) in the event of a material irreconcilable conflict.For purposes of this condition (4), a majority of the disinterested Trustees shall determine whether any proposed action adequately remedies any material irreconcilable conflict, but in no event will the Fund on its investment adviser be required to establish a new funding medium for any variable contract. No participating insurance company shall be required by this condition (4) to establish a new funding medium for any variable contract if an offer to do so has been declined by vote of a majority of the contractowners materially adversely affected by the material irreconcilable conflict. A  participating insurance company will recommend to its contractowners that they decline an offer to establish a new funding medium only if the company believes it is in the best interests of the countracto wners.(5) Participating insurance companies will provide pass-through voting privileges to all variable contractowners so long as the Commission continues to interpret the Act to require pass-through voting privileges for variable contractowners. Participating insurance companies shall be responsible for assuring that each of their separate accounts investing in the Fund calculates voting privileges in a manner consistent with other participating insurance companies. The obligations to calculate voting privileges in a manner consistent with all other separate accounts investing in the Fund shall be a contractual obligation of all participating insurance companies under their agreements governing participation in the Fund. Each participating insurance company will vote shares of the Fund held in its separate accounts



23876 Federal Register / Vol. 51, No. 126 / Tuesday, July %  1966 / Noticesfor which no timely voting instructions from contractowners are received, as well as shares it owns, in the same proportion as those shares for which voting instructions are received.(6) The Fund and/or the participating insurance companies shall comply with Rule 6e-2, 6e-3{T) and, if adopted, 6e-3, if and to the extent they are amended to provide exemptive relief with respect to mixed or shared funding.(7) The Fund will notify all participating insurance companies that prospectus disclosure may be appropriate regarding potential risks of mixed funding and shared funding, including the possibility that material conflicts may arise between the holders of variable life contracts and the holders of variable annuity contracts.(8} The Board’s determination of die existence of a material irreconcilable conflict and its implications shall be made known promptly in writing to all participating insurance companies. All reports received by the Fund’s Board and all action with regard to a conflict will be properly recorded in the minutes of the Board or other appropriate records, which will be made avaiiable to the Commission upon request(9) The Fund’s investment Adviser or participating insurance companies shall at least annually submit to the Fund’s Board of Trustees such reports, materials or data as the Trustees may reasonably request so that the Trustees may fully carry out the obligations imposed upon them herein, and said reports, materials and data shall be submitted more frequently if deemed appropriate by the Trustees.Applicants submit that the exemptive relief requested is appropriate, in the public interest and consistent with the protection of investors and the pruposes fairly intended by the policy and provisions of the Act.Notice is further given that any interested person wishing to request a hearing on the application may not later than July 15,1986, at 5:30 p.m., do so by submitting a written request of the specific issues, if any, of fact or law that are disputed, to the Secretary, Securities and Exchange Commission, Washington, DC 20549. A  copy of the request should be served personally or by mail upon Applicants at the address stated above. Proof of service (by affidavit, or in the case of an attomey-at-law, by certificate) shall be filed with the request. After said date, an order disposing of the application will be issued unless the Commission orders a hearing upon request or upon its own motion.

F o r  th e  C o m m is s io n , b y  th e  D iv is io n  o f  
In v e s tm e n t  M a n a g e m e n t ,  p u r s u a n t  to  
d e le g a te d  a u th o r ity .

S h ir le y  E . Hollis,
Acting Secretary.[FR Doc. 86-14811 Filed 6-30-86; 8:45 amj 
BILLING CODE 8010-01-M

[File No. 22-15323]

Application and Opportunity for 
Hearing; Union Tank Car Co.June 25.1986.Notice is hereby given that the Union Tank Car Company (“ the Company”) has filed an application pursuant to clause (ii) of section 310(b)(1) of the Trust Indenture Act of 1939 (hereinafter sometimes referred to as the “ Act") for a finding by the Securities and Exchange Commission (the “ Commission”) that the trusteeship of Continental Illinois National Bank and Trust Company of Chicago (the “Bank”) under indentures dated as of June 1,1967 (the “Series 2 Indenture") and December 1,1977 (the “Series 15 Indenture’’) between the Company and the Bank which were heretofore qualified under the Act and a new indenture (the “ Series P-5 Indenture” ) which will not be qualified under the Act, is not so likely to cause a material conflict of interest as to make it necessary in the public interest or for the protection of investors to disqualify the Bank from acting as trustee under the aforementioned indentures.Section 310(b) of the Act provides in part that if a trustee under an indenture qualified under the Act has or shall acquire any conflicting interest (as defined in that section), it shall, within ninety days after ascertaining that it has such conflicting interest, either eliminate such conflicting interest or resign. r Subsection (1) of that section provides, with certain exceptions stated therein, that a trustee under a qualified indenture shall be deemed to have a conflicting interest if such trustee serves as trustee under another indenture of the same obligor.The Company alleges:(1) Pursuant to the Series 2 and Series 15 Indentures, the Company has an aggregate outstanding principal amount of $2,000,000 and $24,815,000 respectively. Each of the debt securities was registered under the Securities Act of 1933 (the “1933 Act”) and was also qualified under the A c t(2) The Company offered and sold through a private placement which commenced on May 15,1986 and closed

on June 13,1986 an issue of $40,656,000 equipment trust certificates pursuant to its Series P-5 Indenture which was not qualified under the Act.(3) The Company is not in default under the Series 2, Series 15 Indentures or the Series P-5 Indenture. The Company’s obligations under the Series 2 and Series 15 Indentures are each secured by a separate lot of identified railroad cars, as are the obligations under the Series P-5 Agreement, so that, should the Bank have the occasion to proceed against the security of any one of these indentures, such action would not affect the security, or the use of any security, under the other Indentures.(4) The provisions of the Series 2, the Series 15, and the Series P-5 Indentures are not so likely to involve a material conflict of interest as to make it necessary in the public interest or for the protection of investors to disqualify the Bank from acting as trustee under said Indentures.The Company has waived notice of hearing, hearing and any and all rights to specify procedures under the Rules of Practice of the Commission in connection with this matter. For a more detailed statement of the matters of fact and law asserted, all persons are referred to said application which is on file in the offices of the Commission’s Public Reference Section, File No. 22- 15323, 450 Fifth Street, NW.,Washington, DC 20549.Notice is further given that any interested persons may, not later than July 17,1986, request in writing that a hearing be held on such matter stating the nature of his interest, the reasons for such request and the issues of law or fact raised by such application which he desires to controvert, or he may request that he be notified if the Commission orders a hearing thereon. Any such request should be addressed: Secretary, Securities and Exchange Commission, 450 Fifth Street, NW., Washington, DC 20549. At any time after such date, the Commission may issue an order granting the application, upon such terms and conditions as the Commission may deem necessary or appropriate in the public interest and for the protection of investors, unless a hearing is ordered by the Commission.For the Commission, by the Division of Corporation Finance pursuant to delegated authority.
S h ir le y  E . H o llis ,

Acting Secretary.[FR Doc. 86-14845 Filed 6-30-86; 8:45 am] 
BILLING CODE 8010-01-M
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SMALL BUSINESS ADMINISTRATION

[Declaration of Disaster Loan Area #2242]

Ohio; Declaration of Disaster AreaAshtabula County and the adjacent Counties of Geauga and Trumbull in the State of Ohio constitute a disaster area as a result of flooding caused by excessive rainfall and from a tornado which occurred between June 10 and 12, 1986. Applications for physical damage may be filed until the close of business on August 21,1986, and for economic injury until the close of business on March 23,1987, at the address listed below:Disaster Area 2 Office, Small Business Administration, Richard B. Russell Federal Bldg., 75 Spring Street, SW., Suite 822, Atlanta, Georgia 30303. or other locally announced locations.The filing periods specified above are subject to the availability of appropriated funds on and after October l , 1986.The interest rates are:
Percent

H o m e o w n e rs  w i t h  c r e d i t  a v a i la b le
e ls e w h e r e ..................................................  8 .0 0 0

H o m e o w n e rs  w i th o u t  c r e d i t  a v a i l 
a b le  e ls e w h e r e .............................     4.000Businesses with credit available
e ls e w h e re .. . . . . . . . . . : . . . . . . . . . . ...............  8 .0 0 0

B usinesses  w i th o u t  c r e d i t  a v a i l 
a b le  e ls e w h e r e .......................     4.000

B u sin esses  (E ID L )  w i th o u t  c r e d i t
a v a i la b le  e ls e w h e r e ............... ................  4.000

O th e r  (n o n -p ro fit o r g a n iz a tio n s  in 
clu d in g  c h a r ita b le  a n d  re lig io u s  
o r g a n iz a tio n s ) .........................................      10.500

The number assigned to this disaster is 224206 for physical damage and for economic injury the number is 641500.(Catalog of Federal Domestic Assistance Programs Nos. 59002 and 59008).Dated: June 20,1986.Charles L. Heatherly,
Acting Administrator.[FR Doc. 88-14730 Filed 6-30-86; 8:45 am] 
BILLING CODE 8025-01-M

Action Subject to Intergovernmental 
Review

a g e n c y : Small Business Administration. 
a c t io n : Notice of action subject to intergovernmental review under Executive Order 12372._____________________
Su m m a r y : This notice provides for public awareness of SBA’s intention to refund twelve presently existent Small Business Development Centers (SBDC’s) on September 30,1986. Currently, there

are 45 SBDC’s operating in the SBDC program. The following SBDC’s are intended to be refunded: Alabama; Delaware; Iowa; Kentucky; Louisiana; Massachusetts; Michigan; Mississippi; Missouri; New York (Upstate); Texas (at Houston); and Vermont. This notice also provides a description of the SBDC program by setting forth a condensed version of the program announcement which has been fiirnished to each of the SBDC’s to be refunded. This publication is being made to provide the State single points of contact, designated pursuant to Executive Order 12372, and other interested State and local entities, the opportunity to comment on the proposed refunding in accord with the Executive Order and SBA’s regulations found at 13 CFR Part 135.
DATE: Comments will be accepted through September 2,1986.
ADDRESS: Comments should be addressed to Mrs. Johnnie L. Albertson, Deputy Associate Administrator for SBDC Programs, U .S. Small Business Administration, 1441 L Street, NW., Washington, DC 20416.
FOR FURTHER INFORMATION CONTACT: Same as above.SBA is bound by the provisions of Executive Order 12372, “Intergovernmental Review of Federal Programs.” SBA has promulgated regulations spelling out its obligations under that Executive Order. See 13 CFR Part 135, effective September 30,1983.In accord with these regulations, specifically § 135.4, SBA is publishing this notice to provide public awareness of the pending application of twelve presently existent Small Business Development Centers (SBDC’s) for refunding. Also, published herewith is an annotated program announcement describing the SBDC program in detail.This notice is being published three months in advance of the expected date of refunding of these SBDC’s. Relevant information identifying these SBDC’s and providing their mailing address is provided below. In addition to this publication, a copy of this notice is being simultaneously furnished to each affected State single point of contact which has been established under the Executive Order.The State single points of contact and other interested State and local entities are expected to advise the relevant SBDC of their comments regarding the proposed refunding in writing as soon as possible. Copies of such written comments should also be furnished to Mrs. Johnnie L  Albertson, Deputy Associate Administrator for SBDC Programs, U .S. Small Business Administration, 1441 L Street, NW.,

1986 / Notices 23877Washington, DC 20416. Comments will be accepted by the relevant SBDC and SBA for a period of 60 days from the date of publication of this notice. The relevant SBDC will make every effort to accommodate these comments during the 60-day period. If the comments cannot be accommodated by the relevant SBDC, SBA will, prior to refunding the SBDC, either attain accommodation of any comments or furnish an explanation of why accommodation cannot be attained to the commentor prior to refunding the SBDC.
Description o f the SB D C  ProgramThe Small Business Development Center Program is a major management assistance delivery program of the U.S. Small Business Administration. SBDC’s are authorized under Section 21 of the Small Business Act (15 U .S.C. 648). SBDC’s operate pursuant to the provisions of Section 21, a Notice of Award (Cooperative Agreement) issued by SBA, and a Program Announcement. The Program represents a partnership between SBA and the State-endorsed organization receiving Federal assistance for its operation. SBDC’s operate on the basis of a State plan which provides small business assistance throughout the State. As a condition to any financial award made to an applicant, an additional amount equal to the amount of assistance provided by SBA must be provided to the SBDC from sources other than the Federal Government.
Purpose and ScopeThe SBDC Program has been designed to meet the specialized and complex management and technical assistance needs of the small business community. SBDC’s focus on providing indepth quality assistance to small businesses in all areas which promote growth, expansion, innovation, increased productivity and management improvement. SBDC’s act in an advocacy role to promote local small business interests. SBDC’s concentrate on developing the unique resources of the university system, the private sector, and State and local governments to provide services to die small business community which are not available elsewhere. SBDC’s coordinate with other SBA programs of management assistance and utilize the expertise of these affiliated resources to expand services and avoid duplication of effort.
Program O bjectivesThe overall objective of the SBDC Program is to leverage Federal dollars



23678 Federal Register / V ol. 51, N o. 126 / T uesday, July 1, 1986 / Noticesand resources with those of the State academic community and private sector to:(a) Strengthen the small business community;(b) Contribute to the economic growth of the communities served;(c) Make assistance available to more small businesses than is now possible with present Federal resources; and(d) Create a broader based delivery system to the small business community.
SB D C Program OrganizationSBDC’s are organized to provide maximum services to the local small business community. The lead SBDC receives financial assistance from the SBA to operate a statewide SBDC Program. In states where more than one organization receives SBA financial assistance to operate an SBDC, each lead SBDC is responsible for Program operations throughout a specific regional area to be served by the SBDC. The lead SBDC is responsible for establishing a network of SBDC subcenters to offer service coverage to the small business community. The SBDC network is managed and directed by a single fulltime Director. SBDC's must ensure that at least 80 percent of Federal funds provided are used to provide services to small businesses. To the extent possible, SBDC’s provide services by enlisting volunteer and other low cost resources on a statewide basis.
SB D C ServicesThe specific types of services to be offered are developed in coordination with the SBA district office which has jurisdiction over a given SBDC. SBDC’s emphasize the provision of indepth, high-quality assistance to small business owners or prospective small business owners in complex areas that require specialized expertise. These areas may include, but are not limited to: management, marketing, financing, accounting, strategic planning, regulation and taxation, capital formation, procurement assistance, human resource management, production, operations, economic and business data analysis, engineering, technology transfer, innovation and research, new product development, product analysis, plant layout and design, agribusiness, computer application, business law information, and referral (any legal services beyond basic legal information and referral require the endorsement of the State Bar Association,) exporting, office automation, site selection, or any other areas of assistance required to promote

small business growth, expansion, and productivity within the State.The degree to which SBDC resources are directed towards specific areas of assistance is determined by local community needs, SBA priorities and SBDC Program objectives and agreed upon by the SBA district office and the SBDC.The SBDC must offer quality training to improve the skills and knowledge of existing and prospective small business owners. As a general guideline, SBDC’s should emphasize the provision of training in specialized areas other than basic small business management subjects. SBDC’s should also emphasize training designed to reach particular audiences such as members of SBA priority and special emphasis groups,
SB D C Program RequirementsThe SBDC is responsible to the SBA for ensuring that all programmatic and financial requirements imposed upon them by statute of agreement are met The SBDC must assure that quality assistance and training in management and technical areas are provided to the State as small business community through the State SBDC network. As a condition of this agreement, the SBDC must perform but not be limited to the following activities.(a) The SBDC ensures that services are provided as close as possible to small business population centers. This is accomplished through the establishment of SBDC subcenters.(b) The SBDC ensures that lists of local and regional private consultants are maintained at the lead SBDC and each SBDC subcenter. The SBDC utilizes and provides compensation to qualified small business vendors such as private management consultants, private consulting engineers, and private testing laboratories.(c) The SBDC is responsible for the ,  development and expansion of resources within the State, particulary the development of new resources to assist small business that are not presently associated with the SBA district office.(d) The SBDC ensures that working relationships and open communications exist within the financial and investment communities, and with legal associations, private consultants, as well as small business groups and associations to help address the needs of the small business community.(e) The SBDC ensures that assistance is provided to SBA special emphasis groups throughout the SBDC network. This assistance shall be provided to veterans, women, exporters, the

handicapped, and minorities as well as any other groups designated a priority by SBA. Services provided to special emphasis groups shall be performed as part of the Cooperative Agreement.
Advance Understandings(a) Lead SBDC’s shall operate on a 40- hour week basis, or during normal State business hours, with National holdidays or State holidays as applicable excluded.(b) SBDC subcenters shall be operated on a full-time basis. The lead SBDC shall ensure that staffing is adequate to meet the needs of the small business community.(c) All counseling assistance offered through the Small Business Development Center network shall be provided at no cost to the client.Dated: June 20,1986.Charles L. Heatherly,
Acting Administrator.Addresses of Relevant SBDC Directors Mr. Jeff Gibbs, Alabama SBDC State Director, University of Alabama in Birmingham, School of Business, 171711th Avenue South, Suite 419, Birmingham, A L 35294, (205) 934-7260Mr. David Park, Delaware SBDC Acting Director, University of Delaware, Suite 005, Purnell Hall, Newark, D E 19711, (302) 451- 2747Mr. Ronald Manning, Iowa SBDC State Director, Iowa State University, College of Business Administration, 137 Lynn Avenue, Ames, IA 50010, (515) 292-0096 Mr. Jerry Owen, Kentucky SBDC State Director, University of Kentucky, 18 Porter Building, Lexington, KY 40506-0205, (606) 257-1751Mr. John Baker, Louisiana SBDC State Director, Northeast Louisiana University, Administration 2-123, Monroe, LA 71209, (318) 342-2464Mr. John Ciccarelli, Massachusetts SBDC State Director, University of Massachusetts, School of Management, Amherst, M A 01003, (413) 549-4930-Ext.303Dr. Morman Schiaffman, Michigan SBDC State Director, Wayne State University, Metropolitan Center for High Technology, Detroit, MI 48201, (313) 577-4848 Mr. James L. King, New York (Upstate) SBDC Director, State University of New York. State University Plaza, Albany, NY 12246. (518) 473-5398Dr. Robert Smith, Mississippi SBDC State Director, University of Mississippi, School of Business Administration, 3825 Ridgewood Road, Jackson, M S 63108, (601) 982-6760Mr. Fred O . Hale, Missouri SBDC State Director, St. Louis University, 3642 Lindell Boulevard, S t  Louis, M O 63108, (314) 534- 7232
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Dr. Jon P. Goodman, Texas (at Houston) SBDC Director, University of Houston, Heyne Bldg, Suite 127,4800 Calhoun, Houston, TX 77004, (713) 749-4236 Mr. Norris Elliott, Vermont SBDC State Director, University of Vermont, Extension Service, Morrill Hall, Burlington, VT 05405, (802) 656—4479.[FR Doc. 86-14731 Filed 6-30-86; 8:45 am)
B I L L I N G  C O D E  8 0 2 5 - 0 1 - M

DEPARTMENT OF TRANSPORTATION

Office of the Secretary

Application of Air Puerto Rico Airlines, 
Inc. for Certificate Authority Under 
Subpart O

AGENCY: Department of Transportation. 
ACTION: Notice of order to show cause, (Order 86-6-38) Docket 43847.
SUM M ARY: The Department of Transportation is directing all interested persons to show cause why it should not issue an order granting Air Puerto Rico

Airlines, Inc., a certificate to engage in scheduled foreign air transportation of persons, property, and mail.
D A TE: Persons wishing to file objections should do so no later than July 17,1986.
a d d r e s s e s : Responses should be filed in Docket 43847 and addressed to the Documentary Services Division (C-55, Room 4107), U.S. Department of Transportation, 400 Seventh Street, SW., Washington, DC 20590 and should be served upon the parties listed in Attachment A  to the order.
FOR FURTHER INFORMATION C O N TA C T: Mrs. Mary Catherine Terry, Special Authorities Division (P-47, Room 6420), U.S. Department of Transportation, 400 Seventh Street, SW., Washington, DC 20590 (202) 755-3812.Dated: June 25,1986.
Vance Fort,
Deputy Assistant Secretary fo r  P o licy  and  
international Affairs.[FR Doc. 86-14863 Filed 6-30-86; 8:45 am]
B I L L I N G  C O D E  4 9 1 0 - 6 2 - M

Research and Special Programs 
Administration

Grants and Denials of Applications for 
Exemptions

a g e n c y : Research and Special Programs Administration, D O T . 
a c t i o n : Notice of Grants and Denials of Applications for Exemptions.
s u m m a r y : In accordance with the procedures governing the application for, and the processing of, exemptions from the Department of Transportation’s Hazardous Materials Regulations (49 CFR Part 107, Subpart B), notice is hereby given of the exemptions granted in May 1986. The modes of transportation involved are identified by a number in the “Nature of Exemption Thereof’ portion of the table below as follows: 1—Motor vehicle, 2—Rail freight, 3—Cargo vessel, 4—Cargo-only aircraft, 5—Passenger-carrying aircraft. Application numbers prefixed by the letters EE represent applications for Emergency Exemptions.

R e n e w a l  a n o  P a r t y  t o  E x e m p t i o n s

A p p lica tio n  
N o . 1

E x e m p t io n  N o . A p p lic a n t R e g u t a l io n (s )  a ffe c t e d N a t u r e  o f  e x e m p t io n  th e r e o f

2 1 3 6 -X  ; D O T - E  2 1 3 6 U . S .  D e p a r t m e n t  o f  D e f e n s e  F a lls  

C h u r c h ,  V A
4 9  C F R  1 7 3 .1 ,  1 7 3 .3 (a ) ,  1 7 3 .7 (a ),  1 7 1 .1 0 ,  

1 7 4 .1 0 4 , 1 7 4 .3 ,  1 7 4 .9 0 1 (a ) ,  1 7 7 .8 0 1 , 

1 7 7 .8 0 2 .

T o  a u t h o r iz e  s h ip m e n t  o f  ra d io a c t iv e  m a te r ia ls  w ith  e x p lo s iv e s  in  

D e p a r t m e n t  o f  D e f e n s e  c o n t a in e r s  p a c k a g e d  a n d  lo a d e d  b y  th e  

D e p a r t m e n t  o f  D e f e n s e  w ith o u t  c a rr ie r  in s p e c t io n . (M o d e s  1 a n d  

2.)
T o  a u t h o r iz e  s h ip m e n t  o f  c e rt a in  h a z a r d o u s  m a te r ia ls  in  c y l in d e rs  

m a d e  in  c o m p l ia n c e  w ith  D O T  S p e c if ic a t io n  3 E 1 8 0 0 ,  w ith  c e rt a in  

e x c e p t io n s .  (M o d e s  1, 2 , 3 ,  a n d  4 . )

2 5 8 2 -X D O T - E  2 5 8 2 S y n t h a t r o n  C o i p .  P a r s ip p a n y ,  N J . . . ................... 4 9  C F R  1 7 5 .3 ,  P a rt  1 7 3 ,  S u b p a r t s  D ,  E ,  

F ,  G .

3 0 0 4 -X D O T - E  3 0 0 4 U . S .  D e p a r t m e n t  o f  D e f e n s e ,  F a l l  C h u r c h ,  

V A .

4 9  C F R  1 7 3 .3 0 2 , 1 7 5 .3 ................................................ T o  a u t h o r iz e  u s e  o f  a  n o n - D O T  s p e c if ic a tio n  c y l in d e r , fo r  tr a n s p o r ta 

t io n  o f  c e rt a in  f la m m a b le ,  a n d  n o n f la m m a b le  c o m p r e s s e d  g a s e s .  

(M o d e s  1, 2 , 4 ,  a n d  5 . )
3 0 0 4 -X D O T - E  3 0 0 4 A ir  P ro d u c t s  &  C h e m ic a l ,  I n c ,  A l le n to w n , 

P A .
4 9  C F R  1 7 3 .3 0 2 , 1 7 5 .3 ................................................ T o  a u t h o r iz e  u s e  o f  a  n o n - D O T  s p e c if ic a tio n  c y l in d e r , fo r  tr a n s p o r ta 

t io n  o f  c e rt a in  f la m m a b le ,  a n d  n o n f la m m a b le  c o m p r e s s e d  g a s e s .  

(M o d e s  1 ,  3  4 ,  a n d  5 )
3 1 2 6 -X D O T - E  3 1 2 6 H e r c u lé s ,  I n c .  W ilm in g t o n ,  D E ............................ 4 9  C F R  1 7 3 .6 2 ,  1 7 7 .8 2 1 , 1 7 7 .8 2 2 (b ) ,  

1 7 7 .« 3 5 (k ) .

T o  a u t h o r iz e  t r a n s p o r t  o f  C la s s  A  e x p lo s iv e s  in  D O T  S p e c if ic a t io n  5  

m e ta l d r u m s , o r  in  D O T  S p e c if ic a t io n  4 2 8  a lu m in u m  d r u m s . (M o d e  

1 )
T o  a u t h o r iz e  t r a n s p o r t  o f  C la s s  A  e x p lo s iv e s  in  s p e c ia l n o n - D O T  

s p e c if ic a tio n  p a c k a g in g s .  (M o d e s  1, a n d  2 .)

3 5 4 9 -X D O T - E  3 5 4 9 U . S .  D e p a r t m e n t  o f  E n e r g y ,  W a s h in g t o n ,  ' 

D C .

4 9  C F R  1 7 3 .6 5 (a ) ,  1 7 3 .7 7 ............... .........................

3 5 4 9 -X D O T - E  3 5 4 9 M o rt o n  T h i o k o l ,  In c ., H u n ts v il le ,  A L .................. 4 9  C F R  1 7 3 .6 5 (a ) ,  1 7 3 .7 7 ......................................... T o  a u t h o r iz e  t r a n s p o r t  o f  C la s s  A  e x p lo s iv e s  in  s p e c ia l n o n - D O T  

s p e c if ic a tio n  p a c k a g in g s .  (M o d e s  1 a n d  3 }
3 7 3 7 -X D O T - E  3 7 3 7 U .S .  D e p a r t m e n t  o f  D e f e n s e , F a lls  

C h u r c h ,  V A .

4 9  C F R  1 7 2 .1 0 1 ................................................................. T o  a u t h o r iz e  s h ip m e n t  o f  c e rt a in  m ilita ry  e x p lo s iv e s  in  a p p r o p r ia te  

m ilita ry  o r  D O T  S p e c if ic a t io n  p a c k a g in g  w h ic h  h a v e ,  im p r o p e r  

m a rk in g s . (M o d e s  1 a n d  3 )
4 0 3 9 -X D O T - E  4 0 3 9 A ir o o  In d u s ria l G a s e s ,  M u r r y  H il l ,  N J ............. 4 9  C F R  1 7 3 .3 1 6 ( a ) ........................................... .............. T o  a u t h o r iz e  s h ip m e n t  o f  liq u e fie d  h y d r o g e n  in  a  n o n - D O T  s p e c if ic a 

t io n  v a c u u m  in s u la t e d  p o r ta b le  ta n k . (M o d e  1 .)
4 4 5 3 -P D O T - E  4 4 5 3 A la s k a  E x p lo s iv e s ,  L t d .,  A n c h o r a g e ,  A K ........ 4 9  C F R  1 7 2 .1 0 1 . 1 7 3 .1 1 4 a (h ) (3 ) ,  

1 7 6 .4 1 5 , 1 7 6 .8 3 .

T o  b e c o m e  a  p a rty  t o  E x e m p t io n  4 4 5 3 .  (M o d e s  1, a n d  3 .)

4 4 5 3 -X D O T - E  4 4 5 3 E l  D o r a d o  C h e m ic a l  C o . ,  S t  L o u is ,  M O ........ 4 9  C F R  1 7 2 .1 0 1 , 1 7 3 .1 1 4 a (h ) (3 ) ,  

1 7 6 .4 1 5 , 1 7 6 .8 3 .
T o  a u t h o r iz e  u s e  o f  a  n o n - D O T  s p e c if ic a t io n  b u lk , h o p p e r -t y p e  ta n k ,  

fo r  t r a n s p o r ta t io n  o f  b la s tin g  a g e n t ,  n .o .s .,  o r  a m m o n iu m  n itra te - 

fu e l o il m ix tu re s .  (M o d e s  1 a n d  3 . )
4 4 5 3 -P D O T - E  4 4 5 3 A u s t in  S a le s ,  In c . ,  V a n s a n t ,  V A ............................ 4 9  C F R  1 7 2 .1 0 1 , 1 7 3 .1 1 4 a (h ) (3 ) ,  

1 7 6 .4 1 5 , 1 7 6 .8 3 .

T o  b e c o m e  a  p a rty  to  E x e m p t io n  4 4 5 3 .  (M o d e s  1 a n d  3 . )

4 4 5 3 -X D O T - E  4 4 5 3 M a y rte s  E x p lo s iv e s  C o . ,  L e e ’s  S u m m i t ,  i 

M O .

4 0  C F R  1 7 2 .1 0 1 . 1 7 3 .1 4 4 a (h ) (3 ) ,  

1 7 6 .4 1 5 , 1 7 6 .8 3 .

T o  a u t h o r iz e  u s e  o f  a  n o n - D O T  s p e c if ic a t io n  b u lk ,  h o p p e r -t y p e  ta n k , 

fo r  tr a n s p o r ta io n  o f  b la s tin g  a g e n t ,  n .o .s .,  o r  a m m o n iu m  n itra te -fu e l 

o il m ix tu re s . (M o d e s  1 a n d  3 . )
4 6 0 7 -X D O T - E  4 6 0 7 A r m s t r o n g  L a b o r a to r ie s .  I n c ,  W e s t  R o x -  

b u r y ,  M A

4 9  C F R  1 7 3 3 0 6 ( a ) ( 3 )  1 7 5 . 3 ................................. T o  a u t h o r iz e  t r a n s p o r t  o f  n o n f la m m a b le ,  n o n p o is o n o u s  c o m p r e s s e d  

g a s ,  in  a n  in s id e  p la s t ic  c o a t e d  g l a s s  b o ttle . (M o d e s  1, 2 ,  3  a n d  4 . )
4 8 5 0 -X D O T - E  4 8 5 0 E n s ig n  B ic k f o r d  C o . ,  S im s b u r y ,  C T ................... 4 9  C F R  1 7 3 .1 0 0 (c c ) ,  1 7 5 3 ......  ...................... T o  a u t h o r iz e  s h ip m e n t  o f  fle x ib le  lin e a r  s h a p e d  c h a r g e s ,  m e ta l c la d ,  

in  1 0 0 ' le n g t h s , c o n t a in in g  n o t  m o r e  t h a n  5 0  g r a in s  p e r  lin e a l fo o t 

o f  h ig h  e x p lo s iv e ,  a s  a  C la s s  C  e x p lo s iv e .  (M o d e s  1 , 2 ,  a n d  4 . )
4 8 5 0 -X D O T - E  4 8 5 0 P e n g o  In d u s tr ie s . I n c .  F o r t  W o r t h .  T X _____ 4 9  C F R  1 7 3 . t 0 0 (c c ) ,  1 7 5 3 . .  .......... .............. T o  a u t h o r iz e  s h ip m e n t  o f  fle x ib le  lin e a r  s h a p e d  c h a r g e s ,  m e ta l d a d ,  

in  1 0 0 ' le n g t h s ,  c o n t a in in g  n o t  m o r e  th a n  5 0  g r a in s  p e r  lin e a l fo o t  

o f  h ig h  e x p lo s iv e ,  a s  a  C la s s  C  e x p lo s iv e .  (M o d e s  1 , 2 , a n d  4 . )
5 0 3 8 -X D O T - E  5 0 3 8 S y n t h a t r o n  C o rp .„  P a r s ip p a n y ,  N J ...................... 4 9  C F R  1 7 3 .6 3 0 . 1 7 3 .1 1 9 . 1 7 3 1 3 5 ( a ) ( 6 ) ,  

1 7 3 .1 3 6 (a ) (5 ) ,  1 7 3 .2 4 7 ( a ) (1 ) ,  1 7 3 .3 4 6 , 

1 7 3 .6 2 0 , 1 7 5 3 .

T o  a u t h o r iz e  s h ip m e n t  o f  d im e t h y id ic h lo ro s ita n e , t r ic h lo ro s ila n e , o t h e r  

s p e c if ic a lly  id e n t if ie d  f la m m a b le  liq u id s  a n d  s il ic o n  t e t r a c h lo r id e  In  

n o n - D O T  s p e c if ic a t io n  t y p e  3 0 4  s ta in le s s  s te e l c y l in d e r s .  (M o d e s  

1 , 2 ,  3 ,  a n d  4 . )
5 0 3 8 -X D O T - E  5 0 3 8 A ir o o ,  T h e  B O O  G r o u p ,  I n c ,  M u r r a y  H # i, 

N J .

4 9  C F R  1 7 3 .6 3 0 , 1 7 3 .1 1 9 , 1 7 3 .1 3 5 (a ) (6 ) ,  

1 7 3 .1 3 6 ( a ) (5 ) ,  1 7 3 3 4 7 ( a ) ( 1 ) .  1 7 3 3 4 6 ,  

1 7 3 .6 2 0 , 1 7 5 .3 .

T o  re n e w  a n d  t o  a u t h o r iz e  c a r b o n  t e ir a c h t o n o e  a n d  c h lo r o f o rm , 

c la s s e d  a s  O R M - A ,  a s  a d d it io n a l c o m m o d it ie s .  (M o d e s  1, 2 ,  3 , 

a n d  4 . )
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A p p lic a t io n
N o . E x e m p t io n  N o . A p p lic a n t R e g u la t lo n (s )  a ffe c t e d N a t u r e  o f  e x e m p t io n  th e r e o f

5 2 0 6 - X D O T - E  5 2 0 6 E l  D o r a d o  C h e m ic a l  C o . ,  S t .  L o u is , M O ...... 4 9  C F R  1 7 3 .1 1 4 a ............................................................. T o  a u t h o r iz e  p r iv a t e ly  o p e r a t e d  b u lk  h o p p e r -t y p e  u n its , fo r  tr a n s p o r - 

ta t io n  o f  b la s t in g  a g e n ts .  (M o d e  1 .)
5 4 0 3 - P D O T - E  5 4 0 3 V a n n  S y s t e m s ,  D iv is io n  o f  H a llib u r to n  

C o . ,  H o u s t o n .  T X .
4 9  C F R  1 7 3 .2 4 5 ( a ) (3 1 ) ,  1 7 3 .2 4 8 (a ) (6 ) ,  

1 7 3 .2 4 9 (a ) (6 ) ,  1 7 3 .2 6 3 (a ) (1 0 ) .  

1 7 3 .2 6 4 ( a ) (1 4 ) ,  1 7 3 .2 6 8 (b ) (3 ) .  

1 7 3 .2 7 2 0 X 2 1 ),  1 7 3 .2 8 9 ( a ) (4 ) ,  1 7 8 .3 4 3 -  

2 (b ) ,  1 7 8 .3 4 3 -5 ( b ) (1  ) ( i ) ,  1 7 8 .3 4 3 -  

5 (b ) (2 ) (f ) .

T o  b e c o m e  a  p a r t y  t o  E x e m p t io n  5 4 0 3 . (M o d e s  1 a n d  3 .)

. 5 7 0 1 - P D O T - E  5 7 0 1 M a l l in c k r o d t  In c .,  P a ris , K Y ..................................... 4 9  C F R  1 7 3 . 2 6 8 ( a ) ( 3 ) ................................................. T o  b e c o m e  a  p a rty  to  E x e m p t io n  5 7 0 1 . ( M o d e  1 .)
5 7 0 4 - X D O T - E  5 7 0 4 M o r t o n  T h io k o l ,  In c .,  H u n ts v il le ,  A L ................ 4 9  C F R  1 7 3 .6 2 ,  1 7 3 .9 3 (e ) ....................................... T o  a u t h o r iz e  t r a n s p o r t  o f  c e rt a in  C la s s  A  a n d  B  e x p lo s iv e s  in 

p re s c r ib e d  n o n - D O T  s p e c if ic a to n  s te e l d ru m s . (M o d e s  1, 2 , a n d  3 .)
5 9 5 1 - X D O T - E  5 9 5 1 J o n e s  C h e m ic a ls ,  In c . ,  C a le d o n ia ,  N Y .......... 4 9  C F R  1 7 3 .3 1 4 ( c ) .................................................... T o  a u t h o r iz e  t r a n s p o r t  o f  c h lo r in e  o r  s u lfu r  d io x id e , in  D O T  S p e c if ic a 

tio n  1 0 6 A  ty p e  ta n k , (M o d e s  1 a n d  2 .)
6 0 8 0 - X D O T - E  6 0 8 0 U . S .  D e p a r t m e n t  o f  E n e r g y ,  W a s h in g t o n .  

D C .
4 9  C F R  1 7 3 .3 0 1 (d ) ,  1 7 3 .3 2 7 (a ) ,  

1 7 3 .3 3 7 (a ) (1 ) .
T o  a u t h o r iz e  u s e  o f  m a n if o ld e d  c y l in d e rs ,  fo r  tr a n s p o r ta t io n  o f  a 

C la s s  A  p o is o n . (M o d e  1 .)
6 1 5 4 - X D O T - E  6 1 5 4 U n ir o y a l C h e m ic a l  C o . ,  In c . ,  M id d le b u ry , 

C T .
4 9  C F R  1 7 3 .1 5 4 ( a ) (1 2 ) ,  1 7 8 .2 0 5 -1 6 ................ T o  a u t h o r iz e  s h ip m e n t  o f  c e rt a in  f la m m a b le  s o lid s  in  a  m o d if ie d  D O T  

S p e c if ic a t io n  1 2 B  f ib e rb o a rd  b o x . (M o d e s  1, 2 , a n d  3 .)
6 2 9 9 - X D O T - E  6 2 9 9 M in n e s o t a  V a lle y  E n g in e e r in g ,  In c . ,  N e w  

P ra g u e , M N .
4 9  C F R  1 7 3 .3 1 5 ( a ) ( 1 ) . . . ............................................... T o  a u t h o r iz e  m a n u f a c t u re ,  m a rk in g  a n d  s a le  o f  r i o n - D O T  s p e c if ic a 

tio n  p o r ta b le  t a n k s , fo r  tr a n s p o r ta t io n  o f  n o n f la m m a b le  g a s e s . 
(M o d e s  1 a n d  3 .)

6 3 0 5 - X D O T - E  6 3 0 5 A p p a la c h ia n  E x p lo s iv e s ,  In c . ,  R o m n e y ,  
W V .

4 9  C F R  1 7 3 . 1 1 3 ( a ) ( 1 ) ................................................... T o  a u t h o r iz e  s h ip m e n t  o f  a  c e rt a in  C la s s  C  e x p lo s iv e  in  D O T  

S p e c if ic a t io n  2 3 F 3 5  f ib e rb o a rd  b o x e s . (M o d e s  1 a n d  2 .)
6 3 2 5 - X D O T - E  6 3 2 5 B e lm o n t  M in e  S u p p ly  C o . ,  In c . ,  N e w  G a l i 

le e , P A .
4 9  C F R  1 7 3 .1 5 4 ( a ) .......................................................... T o  a u t h o r iz e  t r a n s p o r t  o f  o x id iz e rs  in  n o n - D O T  s p e c if ic a t io n  c a rg o  

t a n k s  o r  D O T  S p e c if ic a t io n  M C - 3 0 6 ,  M C - 3 0 7  o r  M C - 3 1 2  c a rg o  
ta n k s . (M o d e  1 .)

6 3 2 5 - X D O T - E  6 3 2 5 W a m p u m  H a r d w a r e  C o . ,  N e w  G a li le e ,  P A . . 4 9  C F R  1 7 3 .1 5 4 ( a ) .......................... ..............: .............. T o  a u t h o r iz e  t r a n s p o r t  o f  o x id iz e r s  in  n o n - D O T  s p e c if ic a t io n  c a rg o  

t a n k s  o r  D O T  S p e c if ic a t io n  M C - 3 0 6 ,  M C - 3 0 7  o r  M C - 3 1 2  c a rg o  
ta n k s . (M o d e  1 .)

6 3 2 5 - X D O T - E  6 3 2 5 A r m s t r o n g  E x p lo s iv e s  C o . ,  N e w  G a li le e ,  
P A .

4 9  C F R  1 7 3 .1 5 4 ( a ) .......................................................... T o  a u t h o r iz e  t r a n s p o r t  o f  o x id iz e r s  in  n o n - D O T  s p e c if ic a t io n  c a rg o  

t a n k s  o r  D O T  S p e c if ic a t io n  M C - 3 0 6 ,  M C - 3 0 7  o r  M C - 3 1 2  c a rg o  

ta n k s . ( M o d e  1 .)
6 3 2 5 - X D O T - E  6 3 2 5 W a m p u m  D is tr ib u tin g  C o . ,  N e w  G a li le e ,  

P A .
4 9  C F R  1 7 3 .1 5 4 ( a ) .......................................................... T o  a u t h o r iz e  t r a n s p o r t  o f  o x id iz e rs  in  n o n - D O T  s p e c if ic a tio n  c a rg o  

ta n k s  o r  D O T  S p e c if ic a t io n  M C - 3 0 6 ,  M C - 3 0 7  o r  M C - 3 1 2  c a rg o  
t a n k s . (M o d e  1 .)

6 3 2 5 - X D O T - E  6 3 2 5 N o r t h e r n  O h i o  E x p lo s iv e s ,  In c . ,  N e w  G a l i 

le e , P A .
4 9  C F R  1 7 3 .1 5 4 ( a ) .......................................................... T o  a u t h o r iz e  t r a n s p o r t  o f  o x id iz e r s  in  n o n - D O T  s p e c if ic a t io n  c a rg o  

ta n k s  o r  D O T  S p e c if ic a t io n  M C - 3 0 6 ,  M C - 3 0 7  o r  M C - 3 1 2  c a rg o  
ta n k s . ( M o d e  1 .)641e-x D O T - E  6 4 1 8 W ilb u r -E l lis  C o . ,  F r e s n o ,  C A .................................... 4 9  C F R  1 7 3 .3 5 7 ( b ) .......................................................... T o  a u t h o r iz e  u s e  o f  D O T  S p e c if ic a t io n  M C - 3 0 3 ,  M C - 3 0 4 ,  M C -3 0 6 .  

M C - 3 0 7 ,  M C - 3 1 0  o r  M C - 3 1 2  s te e l c a r g o  ta n k s  fo r  t ra n s p o rta tio n  

o f  C la s s  B  p o is o n o u s  liq u id s . (M o d e  1 .)
6 4 1 6 - X D O T - E  6 4 1 8 G r e a t  L a k e s  C h e m ic a l  C o r p . ,  E l  D o r a d o ,  

A R .
4 9  C F R  1 7 3 .3 5 7 ( b ) .......................................... ............... T o  a u t h o r iz e  u s e  o f  D O T  S p e c if ic a t io n  M C - 3 0 3 ,  M C - 3 0 4 .  M C -3 0 6 .  

M C - 3 0 7 ,  M C - 3 1 0  o r  M C - 3 1 2  s te e l c a r g o  t a n k s  fo r  tr a n s p o rta tio n  

o f  C la s s  B  p o is o n o u s  liq u id s . ( M o d e  1 .)
6 4 1 6 - X D O T - E  6 4 1 8 D o w  C h e m ic a l  C o . ,  M id la n d , M l ............................ 4 9  C F R  1 7 3 .3 5 7 ( b ) ................ .......................................... T o  a u t h o r iz e  u s e  o f  D O T  S p e c if ic a t io n  M C - 3 0 3 ,  M C - 3 0 4 .  M C -3 0 6 .  

M C - 3 0 7 ,  M C - 3 1 0  o r  M C - 3 1 2  s te e l c a r g o  t a n k s  fo r  t ra n s p o rta tio n  

o f  C la s s  B  p o is o n o u s  liq u id s . (M o d e  1 .)
6 4 1 8 - X D O T - E  6 4 1 8 P u r e G r o  C o . .  W e s t  S a c r a m e n t o ,  C A ................ 4 9  C F R  1 7 3 .3 5 7 ( b ) ....................................................... T o  a u t h o r iz e  u s e  o f  D O T  S p e c if ic a t io n  M C - 3 0 3 ,  M C - 3 0 4 ,  M C -3 0 6 ,  

M C - 3 0 7 ,  M C - 3 1 0  o r  M C - 3 1 2  s te e l c a r g o  t a n k s  fo r tra n s p o rta tio n  

o f  C la s s  B  p o is o n o u s  liq u id s . ( M o d e  1 .)
6 4 8 4 - X D O T - E  6 4 8 4 W  R .  G r a c e  &  C o . .  L e x in g to n ,  M A . . . . . . . . . . . . . . 4 9  C F R  1 7 2 .1 0 1 , 1 7 3 .1 4 9 a ...................................... T o  a u t h o r iz e  t r a n s p o r t  o f  m ix tu re s  o f  n i t r o m e th a n e  a n d  v a rio u s  

s o lv e n t s  in  D O T  S p e c if ic a t io n  M C - 3 0 7  o r  M C - 3 1 2  ta n k  m o to r 

v e h ic le s .  (M o d e  1 .)
6 4 9 7 - X D O T - E  6 4 9 7 F M C  C o r p . ,  P h ila d e lp h ia , P A ................................... 4 9  C F R  1 7 3 .3 6 5 , 1 7 4 .6 3 ( c ) ...................................... T o  a u t h o r iz e  u s e  o f  a  m o d if ie d  D O T  S p e c if ic a t io n  5 6  p o r ta b le  ta nk , 

fo r  tr a n s p o r ta t io n  o f  C la s s  B  p o is o n  s o lid s . (M o d e s  1 a n d  2 .)
6 5 6 3 - P D O T - E  6 5 6 3 M o n o n g a h e la  P o w e r  C o . ,  F a ir m o n t ,  W V ...... 49 C F R  1 7 3 .3 0 2 ( a ) (1 ) ,  1 7 5 . 3 .................................. T o  b e c o m e  a  p a r ty  to  E x e m p t io n  6 5 6 3 .  (M o d e s  1, 2 , 3 , 4 ,  a n d  5 .)
6 6 1 1 - X D O T - E  6 6 1 1 L 'A i r  L iq u id e , P a ris , F r a n c e ....................................... 4 9  C F R  1 7 3 .3 1 8 ( a ) .......................................................... T o  b e c o m e  a  p a rty  to  E x e m p t io n  6 6 1 1 .  (M o d e s  1 a n d  3 ) .
6 6 1 1 - X D O T - E  6 6 1 1 T e s i a n  K a b u s h ik i  K a is h a , T o k y o ,  J a p a n ........ 4 9  C F R  1 7 3 .3 1 8 ( a ) .......................................................... T o  a u t h o r iz e  u s e  o f  a  n o n - D O T  s p e c if ic a t io n  v a c u u m  in s u la te d  

p o r ta b le  ta n k , fo r  tr a n s p o r ta t io n  o f  a  n o n f la m m a b le  g a s .  (M o d e s  1 
a n d  3 .)

6 6 1 4 - X D O T - E  6 6 1 4 G u a r d -R it e ,  In c . ,  L o n g  B e a c h ,  C A ...................... 4 9  C F R  1 7 3 .3 1 8 ( a ) ( 2 8 ) ,  1 7 3 .2 7 7 ( a ) (6 ) ............ T o  a u t h o r iz e  u s e  o f  n o n - D O T  s p e c if ic a tio n  p o ly e t h y le n e  b o ttle s , 

p a c k e d  in s id e  a  h ig h  d e n s it y  p o ly e t h y le n e  b o x ,  fo r  tra n s p o rta tio n  

o f  c e rt a in  c o r r o s iv e  liq u id s . (M o d e  1 .)
6 6 1 4 - X D O T - E  6 6 1 4 S t e e lc r e t e  C o .  .N o v i,  M l ................................................ 4 9  C F R  1 7 3 .2 6 3 (a ) ( 2 8 ) ,  1 7 3 .2 7 7 ( a ) (6 ) ............ T o  a u t h o r iz e  u s e  o f  n o n - D O T  s p e c if ic a t io n  p o ly e t h y le n e  b o ttle s, 

p a c k e d  in s id e  a  h ig h  d e n s ity  p o ly e t h y le n e  b o x ,  fo r  t ra n s p o rta tio n  

o f  c e rt a in  c o r r o s iv e  liq u id s . (M o d e  1 .)
6 6 5 1 - X D O T - E  6 6 5 1 P a rk  C h e m ic a l  C o .  D e tr o it , M l ............................... 4 9  C F R  1 7 3 .2 8 (h ) ,  1 7 3 . 2 8 ( m ) ................................ T o  a u t h o r iz e  o n e  t im e  re u s e  o f  s in g le -t r ip  c o n t a in e r s ,  fo r  t r a n s p o rta 

t io n  o f  c e rt a in  C la s s  B  p o is o n o u s  s o lid s . (M o d e  1 .)
6 7 0 4 - X D O T - E  6 7 0 4 D o w  C h e m ic a l  C o .  M id la n d , M l ............................. 4 9  C F R  1 7 3 .2 4 5 a , 1 7 3 .2 4 9 , 1 7 3 .2 5 3 , 

1 7 3 .2 9 4 , 1 7 8 .3 4 0 , 1 7 8 .3 4 3 .
T o  a u t h o r iz e  u s e  o f  n o n - D O T  s p e c if ic a t io n  c a r g o  ta n k s  fo r  s h ip m e n t 

o f  c e rt a in  c o r r o s iv e  liq u id s . ( M o d e  1 .)
6 7 6 5 - X D O T - E  6 7 6 5 L ’A ir  L iq u id e , P a r is , F r a n c e ................................... . 4 9  C F R  1 7 3 .3 1 8 (a ) ,  1 7 6 .7 6 (h ) (4 ) ......................... T o  a u t h o r iz e  u s e  o f  n o n - D O T  s p e c if ic a t io n  c o n t a in e r iz e d  p o rta b le  

t a n k s , fo r  tr a n s p o r ta t io n  o f  a  f la m m a b le  a n d  n o n f la m m a b le  ga s. 
(M o d e s  1 a n d  3 . )

6 8 5 9 - X D O T - E  6 8 5 9 P y r o n e t ic s  D e v ic e s ,  In c .,  D e n v e r ,  C O ............. 4 9  C F R  1 7 3 .3 0 2 ( a ) (1 )  1 7 3 .3 4 (d ) ,  1 7 5 .3 ......... T o  a u t h o r iz e  u s e  o f  n o n - D O T  s p e c if ic a tio n  n o n r e f ¡lia b le  tita n iu m  a llo y  

s p h e r ic a l p r e s s u r e  v e s s e l ,  fo r  s h ip m e n t  o f  a  n o n f la m m a b le  c o m 

p r e s s e d  g a s .  (M o d e s  1. 3 , a n d  4 . )
6 8 9 5 - X D O T - E  6 8 9 5 G T E  P r o d u c t s  C o r p . ,  D a n v e r s ,  M A ................... 4 9  C F R  1 7 3 .1 4 0 (a ) (1 ) ,  1 7 5 . 3 .................................. T o  a u t h o r iz e  s h ip m e n t  o f  z i r c o n iu m  liq u id  m ix t u r e s  in  a  D O T  S p e c if i 

c a t io n  3 7 A  s te e l d ru m . (M o d e s  1, 2 , 3 ,  a n d  4 . )
6 9 0 2 - X D O T - E  6 9 0 2 S y n t h a t r o n  C o r p . ,  P a r s h ip p a n y ,  N J ............ 4 9  C F R  1 7 3 .3 1 4 (c ) .  1 7 9 .3 0 0 -1 5 ..........  ...... T o  a u t h o r iz e  s h ip m e n t  o f  a  liq u e fie d  n o n f la m m a b le  c o m p r e s s e d  ga s. 

in  a  m o d if ie d  D O T  S p e c if ic a t io n  1 1 0 A 8 0 0 W  m u lt i-u n it  ta n k  c a r 

ta n k . (M o d e s  1 a n d  2 .)
6 9 0 8 - X D O T - E  6 9 0 8 T h e  G a r r e t t  C o r p . ,  T e m p e ,  A Z . . . . . . . . : ............... 4 9  C F R  1 7 3 .3 0 2 (a ) (1 ) ,  1 7 5 .3 ,  1 7 8 .6 5 .............. T o  a u t h o r iz e  c e rt a in  v a r ia n c e s  f r o m  th e  s p e c if ic a t io n s  fo r  D O T  

S p e c if ic a t io n  3 9  c y l in d e rs ,  fo r  s h ip m e n t  o f  c e r t a in  n o n f la m m a b le  

g a s e s .  (M o d e s  1, 2 , 3 ,  a n d  4 .)
6 9 2 9 - X D O T - E  6 9 2 9 U . S .  D e p a r t m e n t  o f  E n e r g y ,  W a s h in g t o n ,  

D C .
4 9  C F R  1 7 3 .8 8 (e ) (2 ) (H ) ,  1 7 3 .9 2 (b ) ...................... T o  a u t h o r iz e  s h ip m e n t  o f  a  C la s s  B  e x p lo s iv e  in  ro c k e t  m o t o r s  in  a  

p r o p u ls iv e  s ta te . (M o d e s  1 , a n d  3 . )
6 9 6 2 - X D O T - E  6 9 6 2 U .S .  D e p a r t m e n t  o f  E n e r g y ,  W a s h in g t o n ,  

D C .
4 9  C F R  1 7 3 .3 0 1 ( d ) . . ....................................................... T o  a u t h o r iz e  s h ip m e n t  o f  a r g o n  o r  h e liu m  in  a  s lig h t ly  o p e n e d  D O T  

S p e c if ic a t io n  3 A A 1 8 0 0  o r  3 A A 2 0 0 0  c y l in d e r . (M o d e s  1 a n d  2 .)
6 6 8 4 - X D O T - E  6 6 8 4 I R E C O ,  In c . ,  S a lt  L a k e . U T ....................................... 4 9  C F R  1 7 3 .1 0 3 (a ) ,  1 7 3 .6 6 (g ) .  

1 7 7 .8 3 5 (g ) (2 ) ( i ) .
T o  a u t h o r iz e  p a c k a g in g  o f  1 0 0 0  o r  le s s  e le c t r ic  b la s t in g  c a p s  in 

in s id e  p a s t e b o a r d  c a r t o n s  o r  tu b e s ,  o v e r p a c k e d  in  a n  I M E  S ta n d 

a rd  2 2  c o n t a in e r .  ( M o d e  1 .)
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A p p lic a tio n
N o .

E x e m p t io n  N o . A p p lic a n t R e g u la t io n (s )  a ffe c t e d N a t u r e  o f  e x e m p t io n  th e r e o f

7 0 3 2 -X D O T - E  7 0 3 2 P o la ro id  C o r p . ,  N e e d h a m  H e ig h t s ,  M A .......... 4 9  C F R  1 7 2 .1 0 1 ,1 7 5 .3 . ...... ............... ......................... T o  a u t h o r iz e  o u t s id e  p a c k a g e s  e x c e e d in g  t h e  1 0 0  p o u n d s  lim ita tio n  

t o  b e  c a rr ie d  a b r o a d  a irc ra ft  o n l y  f o r  s h ip m e n t  o f  a  c e rt a in  

c o r r o s iv e  s o lid . (M o d e  4 . )
7 0 4 0 -X D O T - E  7 0 4 0 P o la ro id  C o r p . ,  N e e d h a m  H e ig h t s ,  M A ........... 4 9  C F R  1 7 2 .1 0 1 , 1 7 5 .3 ................................................ T o  a u t h o r iz e  c a r r ia g e  o f  la r g e r  q u a n t it ie s  o f  c o r r o s iv e  liq u id s  in  D O T  

S p e c if ic a t io n  6 D  c y lin d r ic a l s te e l o v e r p a c k  w it h  in s id e  D O T  S p e c if i 

c a t io n  2 S L  c o n t a in e r  m o u n t e d  o n  a  p a lle t  a n d  c o v e r e d  w ith  a  

w o o d e n  o v e r w r a p . (M o d e  4 . )
7 0 7 0 -X D O T - 6  7 0 7 0 A m e r ic a n  C h e m ic a l  4  R e f in in g  C a ,  In c .,  

W a t e r b u r y ,  C T .
4 9  C F R  1 7 3 .3 6 5 , 1 7 5 .3 ,  1 7 5 .6 3 0 ........................ T o  a u t h o r iz e  s h ip m e n t  o f  a  p o is o n  B  s o lid  in  a  p la s tic  ja r  o v e r p a c k e d  

in  a  m e ta l c a n  e q u iv a le n t  t o  D O T  S p e c if ic a t io n  2 N ,  p a c k e d  in  a  

s in g le -f a c e d  c o r r u g a t e d  D O T  S p e c if ic a t io n  1 2 B  fib e r b o a r d  b o x . 

( M o d e  4  a n d  5 . )
7 0 7 0 -X D O T - E  7 0 7 0 L e a -R o n a l,  In c ,  F r e e p o r t ,  N Y .................................. 4 9  C F R  1 7 3 .3 6 5 , 1 7 5 .3 , 1 7 5 .6 3 0 . ...................... T o  a u t h o r iz e  s h ip m e n t  o f  a  p o is o n  8  s o lid  in  a  p la s tic  ja r  o v e r p a c k e d  

in  a  m e ta l c a n  e q u iv a le n t  t o  D O T  S p e c if ic a t io n  2 N ,  p a c k e d  in  a  

s in g le -f a c e d  c o r r u g a t e d  D O T  S p e c if ic a t io n  1 2 B  f ib e rb o a rd  b o x . 

(M o d e  4  a n d  5 . )
7 4 0 9 -X D O T - E  7 4 0 9 P u e r to  R ic o  M a r it im e  S h ip p in g  A u t o o r ity , 

S a n  J u a n ,  P u e r t o  R ic o .
4 9  C F R  1 7 3 .1 1 8 a , 1 7 3 .1 2 5 , 1 7 6 .3 4 0 .............. T o  a u t h o r iz e  u s e  o f  a  m o d if ie d  D O T  s p e c if ic a t io n  c a r g o  ta n k , fo r  

t r a n s p o r ta t io n  o f  f la m m a b le  o r  c o m b u s t ib le  liq u id s . ( M o d e  3 . )
7 4 9 8 -X D O T - E  7 4 9 8 A llie d  C o r p . ,  M o r r is t o w n , N J  ........................ 4 9  C F R  1 7 3 .2 6 3 ( a ) (1 5 ) ,  1 7 8 .2 1 0 ......................... T o  a u t h o r iz e  s h ip m e n t  o f  a  c o r r o s iv e  liq u id  in  a  n o n - D O T  s p e c if ic a 

tio n  c o r r u g a t e d  p o ly p r o p y le n e  b o x .  ( M o d e  1 ,  2  a n d  3 . )
7 5 5 8 -X D O T - E  7 5 5 8 U n io n  C a r b id e  C o r p . ,  D a n b u r y ,  C T ..................... 4 9  C F R  1 7 3 . 3 1 8 ( a ) ( 1 ) ................................................... T o  a u t h o r iz e  u s e  o f  a  n o n - D O T  s p e c if ic a tio n  p o r ta b le  ta n k , fo r  

tr a n s p o r ta t io n  o f  c e rt a in  n o n f la m m a b le  g a s e s .  (M o d e  1 a n d  3 .)
7 5 9 4 -X D O T - E  7 5 9 4 B r o m in e  C o m p o u n d s ,  L d . ,  B e e r  S h e v a ,  

Is ra e l.
4 9  C F R  1 7 3 .3 5 3 ................ ............................................... T o  a u t h o r iz e  t r a n s p o r t  o f  c e rt a in  p o is o n  B  liq u id s  in  n o n - D O T  

s p e c if ic a tio n  p o r ta b le  t a n k s . (M o d e  1 a n d  3 . )
7 6 0 7 -P X D O T - E  7 6 0 7 T h e  S in g e r  C o . ,  S ta n f o r d ,  C T ____ _____________ 4 9  C F R  1 7 2 .1 0 1 . 1 7 5 .. .  ................ ........................... T o  b e c o m e  a  p a r ty  to  E x e m p t io n  7 6 0 6 .  ( M o d e  5 . )
7 6 5 4 -X D O T - E  7 6 5 4 J . T .  B a k e r  C h e m ic a l  C o . ,  P h K H p s b u rg , N J . . . 4 9  C F R  1 7 3 .1 1 9 ( f ) ............................ ............................... T o  a u t h o r iz e  u s e  o f  a  g la s s  b o t t le  n o t  e x c e e d in g  5 0 0  m illilite r 

c a p a c it y  in s id e  a  m e t a l c o n t a in e r  o v e r p a c k e d  in  a  D O T  S p e c if ic a 

t io n  1 2 B  f ib e rb o a rd  b o x ,  t o r  tr a n s p o r ta t io n  o f  a  f la m m a b le  liq u id . 
(M o d e  1 a n d  2 . )

7 6 5 7 -X D O T - E  7 6 5 7 W e lk e r  E n g in e e r in g  C a ,  S u g a r  L a n d ,  T X . . . . 4 9  C F R  1 7 e .3 2 0 (a K 1 ) ,  1 7 3 .3 0 4 (a ) (1 ) ,  

1 7 3 .3 0 4 ( b ) ( 1 ) ,  1 7 5 .3 ,  1 7 8 .4 2 .
T o  a u t h o r iz e  m a n u f a c t u re ,  m a rk in g  a n d  s a le  o f  n o n - D O T  s p e c if ic a 

t io n  s ta in le s s  s te e l c y l in d e rs ,  t o r  t r a n s p o r ta t io n  o f  c o m p r e s s e d  

g a s e s .  (M o d e s  1 , 2 ,  3 ,  a n d  4 . )
7 7 0 8 -X D O T - E  7 7 0 8 3 2 H T L  In d u s tr ie s , I n a ,  D u a r t e ,  C A ______________ 4 9  C F R  1 7 3 .3 0 2 (a ) ,  1 7 5 .3 ,  1 7 8 .4 4 ___________ T o  a u t h o r iz e  u s e  o f  n o n - D O T  s p e c if ic a t io n  s m a ll,  h ig h  p re s s u r e  

c y l in d e r s  o f  w e ld e d  c o n s t ru c t io n  t o r  m ilita ry  w e a p o n s  s y s t e m s  u s e  

o n ly .  ( M o d e  1 , 2 ,  4 ,  a n d  5 . )
7 7 3 7 -X D O T - E  7 7 3 7 . P a r k e r  H a n n if in  C o r p . ,  E a s tt a k e , O H ................ 4 9  C F R  1 7 3 .1 1 9 (a ) ,  1 7 3 .1 1 9 (b ) ,  

1 7 3 .1 1 9 (f ) ,  1 7 3 .1 2 4 (a ) ,  1 7 3 .1 4 8 (a ) ,  

1 7 3 .3 0 2 (a ) .  1 7 3 .3 0 4 (a )  1 7 3 .3 0 4 (d ) ,  

1 7 3 .3 2 8 ,  1 7 3 .3 3 2 , 1 7 3 .3 3 6 , 1 7 3 .3 3 7 , 

1 7 3 .3 5 8 ,  1 7 5 .3 ,  1 7 8 .4 2 .

T o  a u t h o r iz e  m a n u f a c t u re ,  m a r k in g  a n d  s a le  o f  n o n - D O T  s p e c if ic a 

tio n  s e a m le s s  a lu m in u m  c y l in d e rs ,  f o r  s h ip m e n t  o f  f la m m a b le  g a s , 

n o n f la m m a b le  g a s ,  f la m m a b le  liq u id , o r  p o is o n  A .  (M o d e s  1, 2 ,  3 ,  

a n d  4 . )

7 7 6 8 -X D O T - E  7 7 6 8 P la s t i -D r u m  C o r p . ,  L o c k p o r t ,  II________________ 4 9  C F R  1 7 3 .1 5 4 , 1 7 3 .2 1 7 , 1 7 3 .2 4 5 b , 

1 7 3 .3 6 5 ,  1 7 8 .1 9 .

T o  a u t h o r iz e  m a n u f a c t u re ,  m a r k in g  a n d  s a le  o f  n o n - D O T  s p e c if ic a 

t io n  b lo w -m o ld e d ,  h ig h  m o le c u la r  w e ig h t  p o ly e t h y le n e  d r u m s , w ith  

r e m o v a b le  h e a d , t o r  s h ip m e n t  o f  c e rt a in  o x id iz e rs , c o rro s iv e ,  

f la m m a b le  a n d  p o is o n  B  s o lid s . (M o d e s  1 ,  2 ,  a n d  3 . )
7 7 7 7 -X D O T - E  7 7 7 7 S e n t r y  C h e m ic a l  C o ,  G r e e l e y ,  C O __________ 4 9  C F R  1 7 3 .2 4 8 ......... ....................................................... T o  a u t h o r iz e  u s e  o f  D O T  S p e c if ic a t io n  3 4  p o ly e t h y le n e  c o n t a in e rs ,  

D O T  s p e c if ic a tio n  1 2 B  o r  1 2 P  c o r r u g a t e d  f ib e rb o a rd  b o x e s ,  o r  

D O T  s p e c if ic a t io n  6 D  o r  3 7 M  c y l in d r ic a l s te e l o v e r p a c k e d  w ith  a n  

in s id e  S p e c if ic a t io n  2 S L  p o ly e th y le n e  c o n t a in e rs ,  fo r  s h ip m e n t  o f  

s p e n d  s u lfu ric  a c id .  (M o d e s  1, 2 , a n d  3 . )
7 8 1 t - X D O T - E  7 8 1 1 A m e r ic a n  B u r d ic k  4 J a c k s o n ,  I n a ,  M u s 

k e g o n , M L
4 9  C F R  1 7 3 .1 1 9 < a H 2 3 ), 1 7 3 .2 4 5 (a ) (1 8 ) ,  

1 7 3 .3 4 6 ( a ) (2 1 ) ,  1 7 3 .3 4 7 ( a ) (8 ) ,  1 7 5 .3 , 

1 7 8 .2 1 0 .

T o  a u t h o r iz e  u s e  o f  D O T  S p e c if ic a t io n  1 2 A  c o r r u g a t e d  f ib e rb o a rd  

b o x  w ith  h a n d h o le s ,  t o r  s h ip m e n t  o f  c e rt a in  c o r r o s iv e ,  f la m m a b le ,  

a n d  C la s s  B  p o is o n o u s  liq u id . (M o d e s  1, 2 ,  3 ,  a n d  4 . )
7 8 1 1 -P D O T - E  7 8 1 1 A m e r i c a n  H o s p it a l S u p p ly  C o r p ,  M c G a w  

P a r k ,  tL .
4 9  C F R  1 7 3 .1 1 9 (a X 2 3 ) ,  1 7 3 .2 4 5 (a K 1 8 ) ,  

1 7 3 .3 4 6 (a ) ( 2 1 ) ,1 7 3 .3 4 7 (a ) ( 8 ) ,  1 7 5 .3 ,  

1 7 8 .2 1 0 .

T o  b e c o m e  a p a rty  t o  e x e m p t io n  7 8 1 1 . (M o d e s  1 , 2 ,  3 ,  a n d  4 . )

7 8 1 1 -X D O T - E  7 8 1 1 E M  S c ie n c e ,  C in c in n a t i ,  O H __  ___ ______ 4 9  C F R  1 7 3 .1 1 9 ( a ) (2 3 ) ,  1 7 3 .2 4 5 ( a ) (1 8 ) ,  

1 7 3 .3 4 6 ( 8 X 2 1 ) ,  1 7 3 .3 4 7 (a ) (8 ) ,  1 7 5 .3 ,  

1 7 8 .2 1 0 .

T o  a u t h o r iz e  u s e  o f  D O T  s p e c if ic a tio n  1 2 A  c o r r u g a t e d  f ib e rb o a rd  b o x  

w ith  h a n d h o le s ,  f o r  s h ip m e n t  o f  c e rt a in  c o r r o s iv e ,  f la m m a b le ,  a n d  

C la s s  B  p o is o n o u s  liq u id . (M o d e s  1 ,  2 ,  3 ,  a n d  4.)
7 8 1 1 - X D O T - E 7 8 1 1 J . R .  B a k e r  C h e m ic a l  C o ,  P h ilK p s b u rg , N J .. 4 9  C F R  1 7 3 .1 1 9 < a )(2 3 ) ,  1 7 3 .2 4 5 (a )< 1 8 ) ,  

1 7 3 .3 4 6 < a )(2 1 ) ,  1 7 3 .3 4 7 ( a ) (8 ) ,  1 7 5 .3 ,  
1 7 8 .2 1 0 .

T o  a u t h o r iz e  u s e  o f  D O T  s p e c if ic a t io n  1 2 A  c o r r u g a t e d  f ib e rb o a rd  b o x  

w ith  h a n d h o le s ,  fo r  s h ip m e n t  o f  c e rt a in  c o r r o s iv e ,  f la m m a b le ,  a n d  

C la s s  8  p o is o n o u s  liq u id . (M o d e s  1 ,  2 ,  3 ,  a n d  4 . )
7 8 3 5 -X D O T - E  7 8 3 5 W ils o n  O x y g e n  4 S u p p ly , .  I n c ,  A u s t in ,  T X . 4 9  C F R  1 7 7 .8 4 8 , P a r i  1 0 7  A p p e n .  B ( 1 ) ........ T o  a u t h o r iz e  t r a n s p o r t  o f  c o m p r e s s e d  g a s  in  c y l in d e r s  b e a r in g  t h e  

f la m m a b le  g a s  ta b e l, t h e  o x id iz e r  la b e l, o r  th e  p o is o n  g a s  la b e l  

a n d  ta n k  c a r  t a n k s  b e a r in g  t h e  p o is o n  g a s  la b e l o n  th e  s a m e  

v e h ic le .  ( M o d e  1 .)
7 8 3 5 -X D O T - E  7 8 3 5 A s h la n d  C h e m ic a l ,  O u b lin ,  O H .............................. 4 9  C F R  1 7 7 .8 4 8 , P a r t  1 0 7  A p p e n .  B ( 1 ) ........ T o  a u t h o r iz e  t r a n s p o r t  o f  c o m p r e s s e d  g a s  in  c y l in d e r s  b e a r in g  th e  

f la m m a b le  g a s  la b e l,  t h e  o x id iz e r  la b e l, o r  t h e  p o is o n  g a s  la b e l 

a n d  ta n k  c a r  ta n k s  b e a r in g  t h e  p o is o n  g a s  la b e l o n  t h e  s a m e  

v e h ic le .  (M o d e  1 .)
7 8 7 8 -X D O T - E  7 8 7 6 A llie d  C o r p ,  M o r r is t o w n , N J ................... .. .............. 4 9  C F R  1 7 3 .2 9 9 (a ) ,  1 7 5 .3 . . .  _______________ T o  a u t h o r iz e  s h ip p in g  d e s c r ip t io n  e t c h in g  a c id ,  liq u id , n .o .s .  t o  b e  

u s e d  fo r  p r o d u c t s  w h ic h  d o  n o t  c o m p l y  w ith  t h e  d e fin it io n  in  4 9  

C F R  1 7 3 .2 2 9 (a ) .  (M o d e s  1 , 2 , 3 ,  a n d  4 . )
7 8 8 5 -X D O T - E  7 8 8 5 T h e  M e r c o id  C o r p ,  C h ic a g o ,  H____ ___ _______ 4 9  C F R  1 7 3 .1 2 0 0 , 1 7 3 .1 2 3 , 1 7 3 .3 4 7 , 

1 7 5 .3 .
T o  a u t h o r iz e  u s e  o f  n o n - D O T  s p e c if ic a t io n  n o n -re f ilta b le  m e ta llic  

in s id e  c o n t a in e r s ,  f o r  s h ip m e n t  o f  c e rt a in  h a z a r d o u s  m a te ria ls . 

(M o d e s  1 , 2 , 3 , 4 ,  a n d  5 . )
7 8 8 7 -P D O T - E  7 8 8 7 M o d e l  R e c t if ie r  C o r p ,  E d is o n ,  N J ......... ....... 4 9  C F R  1 7 2 .1 0 1 , 1 7 3 .1 1 1 , 1 7 5 .3 ,  P a rt  

1 0 7 ,  A p p e n d ix  B .
T o  b e c o m e  a  p a rty  t o  E x e m p t io n  7 8 8 7 .  (M o d e s  1 , 2 , 3 ,  4 ,  a n d  5 . )

7 8 8 7 -X D O T - E  7 8 8 7 V u lc a n  S y s t e m s ,  t n a .C o t o r a d o  S p r in g s ,  

C O .

4 9  C F R  1 7 2 .1 0 1 ,  1 7 3 .1 1 1 , 1 7 5 .3 ,  P a r t  

1 0 7 ,  A p p e n d ix  B .
T o  a u t h o r iz e  t r a n s p o r t  o f  c e rt a in  t o y  p ro p e lla n t  d e v ic e s  a n d  ig n ite rs , 

in  D O T  S p e c if ic a t io n  1 5 A ,  1 5 B ,  1 6 A  o r  1 9 A  w o o d e n  b o x e s ,  o r  

D O T  S p e c if ic a t io n  1 2 B  f ib e r b o a r d  b o x e s .  (M o d e s  1 , 2 ,  3 ,  4, a n d  

5 )

T o  a u t h o r iz e  t r a n s p o r t  o f  p a c k a g e s  b e a r in g  t h e  D A N G E R O U S  

W H E N  W E T  la b e l, in  m o t o r  v e h ic le s  w h ic h  a r e  n o t  p la c a r d e d  

F L A M M A B L E  S O L I D  W .  (M o d e s  1 , 2 ,  3 ,  a n d  4 . )

7 8 9 1 - X D O T - E  7 8 9 1 F is h e r  S c ie n t if ic  C o ,  F a i r  L a w n ,  N J . , .............. 4 9  C F R  1 7 2 .4 0 0 , 1 7 2 .4 0 2 ( a ) (2 ) ,  

1 7 2 .4 0 2 (a ) (3 ) ,  1 7 2 .5 0 4 (a ) ,  1 7 2 .5 0 4 , 

T a b l e  1 . 1 7 3 .1 2 6 , 1 7 3 .1 3 8 , 1 7 3 .2 3 7 , 

1 7 3 .2 4 6 , 1 7 3 .2 5 (a ) ,  1 7 5 .3 .
7 9 2 9 -X D O T - E  7 9 2 9 A u s t in  P o w d e r  C a ,  C le v e l a n d ,  O H ................... 4 9  C F R  1 7 3 .6 5 ....................................... .......... .. .............. T o  a u t h o r iz e  t r a n s p o r t  o f  f la k e d  o r  p e lle t iz e d  T N T  in  w o v e n  p o ly e t h 

y le n e  o r  p o ly p r o p y le n e  c lo t h  o u t e r  b a g s ,  w it h  p la s t ic  film  lin e rs . 

(M o d e s  1 a n d  2 .)
7 9 2 9 -X D O T - E  7 9 2 9 T r o j a n  C o r p ,  S a l t  L a k e  C it y ,  U T , __________.... 4 9  C F R  1 7 3 .6 5 ................................................... .. .............. T o  a u t h o r iz e  t r a n s p o r t  o f  f la k e d  o r  p e lle t iz e d  T N T  in  w o v e n  p o ly e th 

y le n e  o r  p o ly p r o p y le n e  d o t h  o u t e r  b a g s ,  w it h  p la s t ic  fttm  lin e rs . 

(M o d e s  1 a n d  2 . )
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A p p lic a t io n
N o .

E x e m p t io n  N o . A p p lic a n t R e g u la t io n (s )  a ffe c t e d N a t u r e  o f  e x e m p t io n  th e r e o f

7 9 8 7 - X D O T - E  7 9 8 7 S ta u ffe r  C h e m ic a l  C o . ,  W e s t p o r t ,  C T ............. 4 9  C F R  1 7 3 .3 4 3 , 1 7 3 .3 7 7 ................................. T o  a u t h o r iz e  s h ip m e n t  o f  a  p o is o n  B ,  in  n o n - D O T  s p e c if ic a t io n  fiv e  

p ly  n a tu ra l k ra ft m u lt iw a ll b a g s .  (M o d e s  1 a n d  2 .)
7 9 9 8 - X D O T - E  7 9 9 8 D o w  C h e m ic a l  C o . ,  M id la n d , M l .......................... 4 9  C F R  1 7 3 .1 5 4 ................................................................ T o  a u t h o r iz e  t r a n s p o r t  o f  s o d iu m  p e rs u lfa te  in  n o n - D O T  s p e c if ic a tio n  

c o m p o s it e  p o ly e t h y le n e  p a p e r  b a g s .  (M o d e s  1 a n d  2 . )
8 0 0 6 - X D O T - E  8 0 0 6 S t r o m b e c k e r  C o r p . ,  C h ic a g o .  I L .......................... 4 9  C F R  1 7 2 .4 0 0 (a ) .  1 7 2 .5 0 4  T a b le  2 ............. T o  a u t h o r iz e  t r a n s p o r t  o f  u n la b e le d  p a c k a g e s  o f  t o y  p a p e r  o r  p la s tic  

c a p s  c o m p ly in g  w ith  th e  r e q u ire m e n t s  o f  1 7 3 .1 0 0 (p )  a n d  1 7 3 .1 0 9 , 

in  m o t o r  v e h ic le s  w ith  p la c a r d s ,  w h e n  th e  g r o s s  w e ig h t  o f  th e  c a p s  

is  1 ,0 0 0  p o u n d s  o r  m o r e .  ( M o d e  1 .)
8 0 0 6 - X D O T - E  8 0 0 6 E s q u ir e  N o v e lt y  C o r p . ,  A m s t e r d a m ,  N Y ......... 4 9  C F R  1 7 2 .4 0 0 (a ) ,  1 7 2 .5 0 4  T a b l e  2 ............. T o  a u t h o r iz e  t r a n s p o r t  o f  u n la b e le d  p a c k a g e s  o f  to y  p a p e r  o r  p la s tic  

c a p s  c o m p ly in g  w ith  th e  re q u ire m e n t s  o f  1 7 3 .1 0 0 (p )  a n d  1 7 3 -1 0 9 ,  

in  m o t o r  v e h ic le s  w ith  p la c a r d s ,  w h e n  th e  g r o s s  w e ig h t  o f  th e  c a p s  

is  1 ,0 0 0  p o u n d s  o r  m o r e .  (M o d e  1 .)
8 0 0 9 - X D O T - E  8 0 0 9 C o n s o l id a t e d  P e t r o le u m  E x p lo ra t io n s ,  

In c . ,  In d ia n a p o lis , IN .
4 9  C F R  1 7 2 .1 0 1 , 1 7 3 .3 0 1 (d ) (2 ) ,  

1 7 3 .3 0 2 (a ) (3 ) .
T o  a u t h o r iz e  u s e  o f  D O T  S p e c if ic a t io n  3 A A X  c y l in d e r s  m a d e  o f 

4 1 3 0 X  s te e l, fo r  tr a n s p o r ta t io n  o f  a  c o m p r e s s e d  n a tu ra l g a s . 

(M o d e  1 .)
8 0 7 4 - X D O T - E  8 0 7 4 M a t h e s o n  G a s  P ro d u c t s .  In c . ,  S e c a u c u s ,  

N J .
4 9  C F R  1 7 3 .3 4 (d )  1 7 5 .3 .......................................... .. T o  a u t h o r iz e  u s e  o f  a  D O T  S p e c if ic a t io n  3 E  c y l in d e r  w ith o u t  s a f e ty  

d e v ic e s ,  f o r  t r a n s p o r ta t io n  o f  c e rt a in  f la m m a b le  a n d  n o n f la m m a b le  

g a s e s .  (M o d e s  1, 2 , 3 ,  4 ,  a n d  5 .)
8 0 7 4 - X D O T - E  8 0 7 4 A ire o ,  T h e  B O C  G r o u p ,  In c .,  M u r r a y  H ill, 

N J .
4 9  C F R  1 7 3 .3 4 (d )  1 7 5 .3 ............................................. T o  a u t h o r iz e  u s e  o f  a  D O T  S p e c if ic a t io n  3 E  c y l in d e r  w ith o u t  s a fe ty  

d e v ic e s ,  fo r  tr a n s p o r ta t io n  o f  c e rt a in  f la m m a b le  a n d  n o n f la m m a b le  

g a s e s .  (M o d e s  1, 2 , 3 , 4 ,  a n d  5 .)
8 0 7 7 - X D O T - E  8 0 7 7 R o h m  &  H a a s  C o . ,  P h ila d e lp h ia , P a ................ 4 9  C F R  1 7 3 .1 1 9 , 1 7 3 .1 3 6 (a X 3 ) ,  

1 7 3 .2 4 7 (a ) (7 ) .
T o  a u t h o r iz e  u s e  o f  a  n o n - D O T  s p e c if ic a t io n  s te e l d r u m s , fo r  

s h ip m e n t  o f  a  f la m m a b le  a n d  c o r r o s iv e  liq u id . (M o d e s  1 a n d  2 .)
8 0 7 7 - X D O T - E  8 0 7 7 D o w  C o m i n g  C o r p . ,  M id la n d , M l .......................... 4 9  C F R  1 7 3 .1 1 9 , 1 7 3 .1 3 6 (a ) (3 ) ,  

1 7 3 .2 4 7 (a ) (7 ) .
T o  a u t h o r iz e  u s e  o f  a  n o n - D O T  s p e c if ic a tio n  s te e l d r u m s , fo r 

s h ip m e n t  o f  a  f la m m a b le  a n d  c o r r o s iv e  liq u id . (M o d e s  1 a n d  2 .)
8 1 1 1 - P D O T - E  8 1 1 1 R e u t e r -S t o k e s ,  In c . ,  T w in s b u r g ,  O H .................. 4 9  C F R  1 7 3 .3 0 4 (a ) ,  1 7 5 .3 ......................................... T o  b e c o m e  a  p a rty  t o  E x e m p t io n  8 1 1 1 . (M o d e s  1, 2 , 3 , 4 , a n d  5 .)
8 1 5 6 - X D O T - E  8 1 5 6 C r y o g e n i c  R a r e  G a s  L a b s . ,  In c . ,  M e t u -  

c h e n ,  N J .
4 9  C F R  1 7 3 .1 2 1 . 1 7 3 .3 0 2 (a ) (4 ) ,  

1 7 3 .3 0 2 (0 ,  1 7 3 .3 0 4 ( a ) (1 ) .
T o  a u t h o r iz e  t r a n s p o r t  o f  c e rt a in  f la m m a b le  o r  n o n f la m m a b le  c o m 

p r e s s e d  g a s e s  a n d  c a r b o n  b is u lf id e  in  a  D O T  S p e c if ic a t io n  3 9  

s te e l c y l in d e r  u p  t o  2 2 5  c u b ic  in c h e s  in  v o lu m e . (M o d e s  1 a n d  2 .)
8 1 5 6 - P D O T - E  8 1 5 6 S y n t h a t r o n  C o r p . ,  P a r s ip p a n y ,  N J ....................... 4 9  C F R  1 7 3 .1 2 1 , 1 7 3 .3 0 2 ( a ) (4 ) ,  

1 7 3 .3 0 2 (0 ,  1 7 3 .3 0 4 ( a ) (1 ) .
T o  b e c a m e  a  p a rty  t o  E x e m p t io n  8 1 5 6 . (M o d e s  1 a n d  2 . )

8 2 2 8 - X D O T - E  8 2 2 8 U  S .  D e p a r t m e n t  o f  J u s t ic e ,  W a s h in g t o n ,  

D C .
4 9  C F R  1 7 3 .1 0 0 ( b b ) ,  1 7 3 .1 1 3 (a ) (1 ) ,  

1 7 3 .8 6 .
T o  a u t h o r iz e  t r a n s p o r t  o f  p a c k a g e s  c o n t a in in g  n o t  in  e x c e s s  o f  3 5  

g r a m s  o f  o n e  ty p e  o f  e x p lo s iv e  m a te r ia l o r  o n e  e x p lo s iv e  d e v ic e ,  

n o t  e x c e e d in g  3 5  g r a m s , in  a  p a s t e b o a r d  c a r t o n  p a c k e d  in  a  D O T  

S p e c if ic a t io n  1 2 H  f ib e rb o a rd  b o x  o r  a  n o n - D O T  s p e c if ic a tio n  

c o r r u g a t e d  f ib e rb o a rd  b o x . ( M o d e  1 .)
8 2 8 4 - X D O T - E  8 2 8 4 A llie d  C h e m ic a l ,  M o rr is t o w n , N J .......................... 4 9  C F R  1 7 3 .2 7 2 (a ) ( i )2 2 ,  1 7 4 .3 ,  1 7 9 .2 0 2 -  

1 2 (b ).
T o  a u t h o r iz e  s h ip m e n t  o f  o le u m  in  D O T  S p e c if ic a t io n  1 0 3 A W  o r  

1 1 A 1 0 0 W 2  ta n k  c a r s  e q u ip p e d  w ith  s a f e ty  v a lv e s  in s t e a d  o f  s a fe ty  
v e n t s .  (M o d e  2 .)

8 2 8 8 - X D O T - E  8 2 8 8 A la s k a  E x p lo s iv e s ,  L t d . ,  A n c h o r a g e ,  A K ........ 4 9  C F R  1 7 6 . 1 1 5 ( a ) ( 2 ) .................................................. T o  a u t h o r iz e  t r a n s p o r t  o f  h ig h  e x p lo s iv e s  in  a  p re s c r ib e d  p o r ta b le  

m a g a z in e  lo c a te d  o n  d e c k  o f  a  v e s s e l  a t h o r iz o n t a l d is t a n c e  o f 

le s s  th a n  2 5  fe e t f r o m  t h e  c r e w ’s  q u a r te rs . ( M o d e  3 . )
8 3 6 9 - X D O T - E  8 3 6 9 D e g u s s a  C o r p . ,  T e t e r b o r o ,  N J ............................... 4 9  C F R  1 7 3 .2 1 .................................................................... T o  a u t h o r iz e  t r a n s p o r t  o f  g ly c id o l s e p a r a t e d  f r o m  c e rt a in  o t h e r  

c h e m ic a ls ,  in  n o n - D O T  s p e c if ic a tio n  s in g le -t r ip  s te e l d r u m s  o r  D O T  

S p e c if ic a t io n  1 7 E  s te e l d r u m s . (M o d e s  1, 2 , a n d  3 . )
8 3 8 6 - X D O T - E  8 3 8 6 J . J .  M a u g e t  C o . ,  B u r b a n k , C A ................................ 4 9  C F R  1 7 2 .1 0 1 , 1 7 2 .4 0 0 ......................................... T o  a u t h o r iz e  t r a n s p o r t  o f  a  C la s s  B  p o is o n  in  s p e c ia l p r e s s u re  

s e a le d  p o ly e th y le n e  c a p s u le s  w ith o u t  th e  P O I S O N  la b e l. (M o d e s  1 

a n d  2 . )
8 3 8 8 - X D O T - E  8 3 8 8 B .W .  N o r t o n  M a n u fa c t u r in g  C o . ,  In c .,  

O a k la n d ,  C A .
4 9  C F R  1 7 8 .1 9 ,  P a rt  1 7 3 ,  S u b p a r t  D ,  F ........ T o  a u t h o r iz e  m a n u f a c t u re ,  m a rk in g  a n d  s a le  o f  n o n - D O T  s p e c if ic a 

tio n  r e m o v a b le  h e a d  m o ld e d  p o ly e t h y le n e  d ru m , fo r  s h ip m e n t  o f  

c o r r o s iv e  a n d  f la m m a b le  liq u id s . (M o d e s  1, 2 ,  a n d  3 . )
8 3 9 6 - X D O T - E 8 3 9 6 C a t a ly s t  R e s o u r c e s ,  In c . ,  E ly r ia , O H ................. 4 9  C F R  1 7 3 .1 1 9 , 1 7 3 .2 1 ,  1 7 3 .2 2 1 ..................... T o  a u t h o r iz e  t r a n s p o r t  o f  c e rt a in  o r g a n ic  p e r o x id e  s o lu t io n s  in  D O T  

S p e c if ic a t io n  M C - 3 0 7  a n d  M C - 3 1 2  c a r g o  t a n k s . ( M o d e  1 .)
8 4 0 8 - X D O T - E 8 4 0 8 P r e s v a c  S y s t e m s  (B u r l in g t o n ) ,  L t d . ,  B u r 

lin g to n , O N  C a n a d a .
4 9  C F R  1 7 3 .1 1 9 (a ) ,  1 7 3 .1 1 9 (m ),  

1 7 3 .2 4 5 (a ) ,  1 7 3 .3 4 6 (a ) ,  1 7 8 .3 4 0 -7 ,  

1 7 8 .3 4 2 -5 ,  1 7 8 .3 4 3 -5 .

T o  a u t h o r iz e  m a n u f a c t u re ,  m a rk in g  a n d  s a le  o f  c e rt a in  n o n - D O T  

s p e c if ic a tio n  c a r g o  ta n k s  c o m p ly in g  w ith  D O T  S p e c if ic a t io n  M C -  

3 0 7  o r  M C - 3 1 2 ,  fo r  tra n s p o r ta to n  o f  f la m m a b le  liq u id s , c o rro s iv e  

m a te ria l o r  p o is o n  B .  (M o d e  1 .)
8 4 0 9 - X D O T - E 8 4 0 9 E M  S c ie n c e ,  C in c in n a t i ,  O H ..................................... 4 9  C F R  1 7 3 .2 6 4 ( a ) (4 ) ,  1 7 8 .2 1 0 ............................ T o  a u t h o r iz e  s h ip m e n t  o f  h y d ro f lu o r ic  a c id  s o lu t io n  n o  g r e a t e r  th a n  

7 0 %  s tre n g t h , in  n o n - D O T  s p e c if ic a tio n  p o ly e t h y le n e  b o t t le s , n o t 

e x c e e d in g  a  c a p a c it y  o f  6  lite rs , p a c k e d  in  D O T  s p e c if ic a t io n  1 2 A  

f i l je rb o ra d  b o x e s .  (M o d e s  1 a n d  3 . )
8 4 1 0 - X D O T - E 8 4 1 0 E M  S c ie n c e ,  C in c in n a t i ,  O H .................................... 4 9  C F R  1 7 3 . 2 6 9 ( a ) ( 1 ) ................................................... T o  a u t h o r iz e  s h ip m e n t  o f  p e r c h lo r ic  a c id  n o  g r e a t e r  th a n  7 2 %  

s tre n g t h  in  g la s s  b o t tle s , n o t  e x c e e d in g  a  c a p a c it y  o f  2 .5  lite rs , 

p a c k e d  in  n o n - D O T  s p e c if ic a tio n  I M C O  4 C 2  w o o d e n  b o x e s . 

(M o d e s  1 a n d  3 .)
8 4 1 4 - X D O T - E 8 4 1 4 S L E M I ,  P a r is , F r a n c e ..................................................... 4 9  C F R  1 7 3 .3 1 5 , 1 7 4 .6 3 (b ) ...................................... T o  a u t h o r iz e  t r a n s p o r t  o f  c e rt a in  n o n f la m m a b le  g a s e s  in  n o n - D O T  

s p e c if ic a tio n  in te rm o d a l p o r ta b le  ta n k s . (M o d e s  1 , 2 ,  a n d  3 .)
8 4 1 4 - X D O T - E 8 4 1 4 A r b e l -F a u v e t -G ir e l ,  P a r is , F r a n c e ......................... 4 9  C F R  1 7 3 .3 1 5 , 1 7 4 .6 3 (b ) ...................................... to  a u t h o r iz e  t r a n s p o r t  o f  c e rt a in  n o n f la m m a b le  g a s e s  in  n o n - D O T  

s p e c if ic a tio n  in te rm o d a l p o r ta b le  ta n k s . (M o d e s  1 , 2 ,  a n d  3 .)
8 4 3 2 - X D O T - E 8 4 3 2 U . S .  D e p a r t m e n t  o f  D e f e n s e ,  F a l ls  

C h u r c h ,  V A .
4 9  C F R  1 7 2 .1 0 1 , 1 7 3 .1 5 4 , 1 7 5 . 3 ........................ T o  a u t h o r iz e  t r a n s p o r t  o f  p la s tic  b o t t le s  c o n t a in in g  a n  a q u e o u s  

s o lu t io n  o f  s o d iu m  p e r c h lo r a t e  a n d  p la s t ic  b o t t le s  c o n t a in in g  

a lu m in u m  p o w d e r  to g e t h e r  in  a  w ire  b o u n d  p ly w o o d  b o x . (M o d e s  

1 , 2 , 3 ,  a n d  4 . )
B 4 3 6 -X D O T - E 8 4 3 6 P e n n w a lt  C o r p . ,  B u ffa lo , N Y .................................... 4 9  C F R  1 7 3 .1 1 9 (m ),  1 7 3 .2 1 ..................................... T o  a u t h o r iz e  a n  a d d it io n a l d e s ig n  c a r g o  ta n k  fo r  s h ip m e n t  o f  o r g a n ic  

p e ro x id e  s o lu t io n s  a n d  t o  a u t h o r iz e  u s e  o f  a  c o n t r a c t  c a rrie r. 

( M o d e  1 .)
8 4 4 5 - X D O T - E 8 4 4 5 M o n s a n t o  C o . ,  S t .  L o u is ,  M O .................................. 4 9  C F R  1 7 3 , S u b p a r t  D ,  E ,  F ,  a n d  H .............. T o  a u t h o r iz e  s h ip m e n t  o f  v a r io u s  h a z a r d o u s  s u b s t a n c e s  a n d  w a s t e s  

p a c k e d  in  in s id e  p la s tic , g la s s , e a r t h e n w a r e  o r  m e ta l c o n t a in e rs , 

o v e r p a c k e d  in  a  D O T  S p e c if ic a t io n  r e m o v a b le  h e a d  s te e l, fib e r  o r  

p o ly e t h y le n e  d r u m , o n ly  fo r  th e  p u r p o s e s  o f  d is p o s a l ,  r e p a c k a g in g  

o r  re p r o c e s s in g .  ( M o d e  1 .)
8 4 4 5 - X D O T - E 8 4 4 5 M c D o n n e ll  D o u g la s  C o r p . ,  S L  L o u is ,  M O . . . . 4 9  C F R  1 7 3 , S u b p a r t  D ,  E ,  F .  a n d  H ............. t o  a u t h o r iz e  s h ip m e n t  o f  v a r io u s  h a z a r d o u s  s u b s t a n c e s  a n d  w a s t e s  

p a c k e d  in  in s id e  p la s tic , g la s s ,  e a r t h e n w a r e  o r  m e ta l c o n t a in e rs , 

o v e r p a c k e d  in  a  D O T  S p e c if ic a t io n  r e m o v a b le  h e a d  s te e l, f ib e r  o r  

p o ly e t h y le n e  d r u m , o n ly  fo r  th e  p u r p o s e s  o f  d is p o s a l ,  r e p a c k a g in g  

o r  re p r o c e s s in g .  ( M o d e  1 .)

8 4 4 5 - X D O T - E  8 4 4 5 E . l .  d u  P o n t  d e  N e m o u r s  A  C o . ,  In c . ,  

W ilm in g t o n ;  D E .

4 9  C F R  P a rt  1 7 3 ,  S u b p a r t  D ,  E ,  F ,  a n d  H . . T o  a u t h o r iz e  s h ip m e n t  o f  v a r io u s  h a z a r d o u s  s u b s t a n c e s  a n d  w a s t e s  

p a c k e d  in  in s id e  p la s tic , g la s s ,  e a r t h e n w a r e  o r  m e ta l c o n t a in e rs , 

o v e r p a c k e d  in  a  D O T  S p e c if ic a t io n  r e m o v a b le  h e a d  s te e l,  f ib e r  o r  

p o ly e t h y le n e  d r u m , o n ly  fo r  t h e  p u r p o s e s  o f  d is p o s a l ,  r e p a c k a g in g  

o r  re p r o c e s s in g .  ( M o d e  1 .)
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A p p lic a tio n
N o .

E x e m p t io n  N o . A p p lic a n t R e g u fa t io n (s )  a ffe c t e d

8 4 4 5 -X D O T - E  8 4 4 5 U .S .  D e p a r t m e n t  o f  D e f e n s e , P a lls  

C h u r c h ,  V A .

4 9  C F R  P a rt  1 7 3 , S u b p a r t  D ,  E ,  F ,  a n d  H . .

8 4 4 5 -X D O T - E  8 4 4 5 U n i o n  C a r b id e  A g r ic u ltu ra l P r o d u c t s  C o m 

p a n y . In c .,  R e s e a r c h  T r ia n g le  P a rk , N C .

4 9  C F R  P a rt  1 7 3 , S u b p a r t  D ,  E ,  F .  a n d  H . .

8 4 4 5 -X D O T - E  8 4 4 5 T h e  U p jo h n  C o  , K a la m a z o o , M l .......................... 4 9  C F R  P a r t  1 7 3 ,  S u b p a r t  D ,  E ,  F ,  a n d  H . .

8 4 4 5 -X D O T - E  8 4 4 5 U n io n  C A r b i d e  C o r p . ,  D a n b u r y ,  C T ................... 4 9  C F R  P a rt  1 7 3 . S u b p a r t  D ,  E ,  F ,  a n d  H . .

8 4 4 5 -X D O T - E  8 4 4 5 D o w  C h e m ic a l  C o . ,  M id la n d , M l ............................ 4 9  C F R  P a rt  1 7 3 , S u b p a r t  D ,  E .  F .  a n d  H . .

8 4 4 5 -P  I p D O T - E  8 4 4 5 B r o w n in g -F e r r is  in d u s tr ie s , H o u s t o n ,  T X ...... 4 9  C F R  P a rt  1 7 3 , S u b p a r t  □ ,  E ,  F ,  a n d  H . .

8 4 4 5 -P D O T - E  8 4 4 5 C E C O S  In te rn a tio n a l, In c .,  B u ffa lo , N Y ......... 4 9  C F R  P a rt  1 7 3 , S u b p a r t  D ,  E .  F ,  a n d  H . .

8 4 5 0 -X D O T - E  8 4 5 0 L T V  A e r o s p a c e  &  D e f e n s e  C o . ,  D a lla s , 

T X .

4 9  C F R  1 7 3 .9 2 .. . . . . ................................... . . . . : . ...............

8 4 5 3 -X D O T - E  8 4 5 3 4 9  C F R  1 7 3 .1 1 4 a ..............................................................

8 4 5 7 -X D O T - E  8 4 5 7 4 9  C F R  P a r ts  1 0 0 - 1 7 7 . . . . ...................................... .

8 4 9 9 -X  ; ,  ; D O T - E  8 4 9 9 H e d w in  C o r p . ,  B a lt im o re , M D .......................... . 4 9  C F R  1 7 3 .1 1 9 , 1 7 3 .1 2 5 , 1 7 3 .1 5 4 , 

1 7 3 .2 7 2 , 1 7 3 .2 8 8 , 1 7 3 .3 4 6 .

8 5 5 4 -P D O T - E  8 5 5 4 4 9  C F R  1 7 3 .1 1 4 a , 1 7 3 .1 5 4 ,  1 7 3 .9 3 ..................

8 5 8 2 -X D O T - E  8 5 8 2 D e la w a r e  &  H u d s o n  R a ilw a y  C o . ,  N o r t h  

B ille r ic a , M A .

4 9  C F R  P a rts  1 0 0 - 1 7 7 ................................................

8 5 8 2 -X D O T - E  8 5 8 2 B o s t o n  A  M a in e  C o r p . ,  N o r t h  B ille r ic a , 

M A .

4 9  C F R  P a rts  1 0 0 - 1 7 7 ................................................

8 5 8 2 * X D O T - E  8 5 8 2 M a in e  C e n t r a l  R a ilro a d  C o . ,  N o r t h  B ille ri

c a ,  M A .

4 9  C F R  P a r ts  1 0 0 - 1 7 7 ................................................

8 5 9 7 -X D O T - E  8 5 9 7 M c D o n n e ll  D o u g la s  C o r p . ,  S a in t  L o u is ,  

M O .

4 9  C F R  1 7 3 .2 6 8 , P a rt  1 7 2  S u b p a r t  C ............

8 6 2 7 -X D O T - E  8 6 2 7 4 9  C F R  1 7 3 .1 1 9 , 1 7 3 .2 4 5 , 1 7 8 .2 5 3 ................

8 6 2 7 -X D O T - E  8 6 2 7 C h e m lin k  P e tro le u m , In c .,  S a n d  S p r in g s , 

O K

4 9  C F R  1 7 3 .1 1 9 , 1 7 3 .2 4 5 , 1 7 8 .2 5 3 . . . . . ...........

8 6 5 1 - X D O T - E  8 6 5 1 R o c k w e ll  In te rn a tio n a l C o r p . ,  C a n o g a  

P a rk , C A .

4 9  C F R  1 7 3 .1 1 9 , 1 7 3 .3 0 2 (a ) ,  1 7 3 .3 2 8 (a ) ,  

1 7 3 .3 3 6 (a ) .8668- X D O T - E  8 6 6 8 A r g y le ,  D iv is io n  o f  S h e r w o o d  M e d ic a l.  S t. 

J o s e p h ,  M O .

4 9  C F R  1 7 3 .1 1 9 . 1 7 5 .3 ................... ............ ...............

8 7 8 0 -X D O T - E  8 7 8 0 C o n t a in e r  C o r p .  o f  A m e r ic a ,  W ilm in g t o n ,  

D E .

4 9  C F R  1 7 8 .1 9 ,  P a rt  1 7 3 ,  S u b p a r t  F ...............

8 7 8 1 -X D O T - E  8 7 8 1 M a u s e r  P a c k a g in g ,  L t d . ,  N e w  Y o r k ,  N Y ...... 4 9  C F R  1 7 1 .1 2 (c ) ,  1 7 8 . 1 1 6 - 6 ( a ) .........................

8 7 8 6 -X D O T - E  8 7 8 6 S ta b ilu s , G M B H ,  K o b le n z ,  W e s t  G e r m a n y .. 4 9  C F R  1 7 3 .3 0 6 (f ) (2 )( ii i ) ,  1 7 3 .3 0 6 (f ) (3 ) ,  

1 7 5 .3 .

8 7 8 6 -X D O T - E  8 7 8 6 G a s  S p r in g  C o r p . ,  C o lm a r ,  P A ............................... 4 9  C F R  1 7 3 .3 0 6 (f ) (2 )( ii i ) ,  1 7 3 .3 0 6 (f ) (3 ) ,  

1 7 5 .3 .

8 7 9 5 -X D O T - E  8 7 9 5 T h e  M a r is o n  C o . ,  S o u t h  E lg in ,  I L ....................... 4 9  C F R  1 7 3 .3 0 2 (a ) ,  1 7 3 .3 0 4 (a ) ,  

1 7 3 .3 0 5 (a ) ,  1 7 5 .3 ,  1 7 8 .5 5 .

8 8 0 6 -X D O T - E  8 8 0 6 4 9  C F R  1 7 8 .1 3 4 .................................................................

8 8 1 5 -X D O T - E  8 8 1 5 N e ls o n  B r o s .,  In c . ,  P a rris h , A L ............................... 4 9  C F R  1 7 3 .1 1 4 a ( b ) ......................... .......... „ ...............

N a t u r e  o f  e x e m p t io n  th e r e o f

T o  a u t h o r iz e  s h ip m e n t  o f  v a r io u s  h a z a r d o u s  s u b s t a n c e s  a n d  w a s t e s  

p a c k e d  in  in s id e  p la s t ic , g la s s ,  e a rt h e n w a r e  o r  m e ta l c o n t a in e rs , 

o v e r p a c k e d  in  a  D O T  S p e c if ic a t io n  r e m o v a b le  h e a d  s te e l, f ib e r  o r  

p o ly e t h y le n e  d ru m , o n ly  fo r  t h e  p u r p o s e s  o f  d is p o s a l ,  r e p a c k a g in g  

o r  re p r o c e s s in g .  (M o d e  1 .)

T o  a u t h o r iz e  s h ip m e n t  o f  v a r io u s  h a z a r d o u s  s u b s t a n c e s  a n d  w a s t e s  

p a c k e d  in  in s id e  p la s tic , g la s s ,  e a r t h e n w a r e  o r  m e ta l c o n t a in e r s ,  

o v e r p a c k e d  in  a  D O T  S p e c if ic a t io n  r e m o v a b le  h e a d  s te e l, fib e r  o r  

p o ly e t h y le n e  d r u m ,  o n ly  fo r  th e  p u r p o s e s  o f  d is p o s a l , r e p a c k a g in g  

o r  r e p r o c e s s in g .  (M o d e  1 .)

T o  a u t h o r iz e  s h ip m e n t  o f  v a r io u s  h a z a r d o u s  s u b s t a n c e s  a n d  w a s t e s  

p a c k e d  in  in s id e  p la s t ic , g la s s ,  e a rt h e n w a r e  o r  m e ta l c o n t a in e rs , 

o v e r p a c k e d  in  a  D O T  S p e c if ic a t io n  r e m o v a b le  h e a d  s te e l, fib e r  o r  

p o ly e t h y le n e  d r u m , o n ly  fo r  th e  p u r p o s e s  o f  d is p o s a l ,  r e p a c k a g in g  

o r  r e p r o c e s s in g .  (M o d e  1 .)

T o  a u t h o r iz e  s h ip m e n t  o f  v a r io u s  h a z a r d o u s  s u b s t a n c e s  a n d  w a s t e s  

p a c k e d  in  in s id e  p la s tic , g la s s ,  e a r t h e n w a r e  o r  m e ta l c o n t a in e rs , 

o v e r p a c k e d  in  a  D O T  S p e c if ic a t io n  r e m o v a b le  h e a d  s te e l,  f ib e r  o r  

p o ly e th y le n e  d ru m , o n ly  fo r  th e  p u r p o s e s  o f  d is p o s a l , r e p a c k a g in g  

o r  r e p r o c e s s in g .  ( M o d e  1 .)

T o  a u t h o r iz e  s h ip m e n t  o f  v a r io u s  h a z a r d o u s  s u b s t a n c e s  a n d  w a s t e s  

p a c k e d  in  in s id e  p la s tic , g la s s ,  e a r t h e n w a r e  o r  m e ta l c o n t a in e r s ,  

o v e r p a c k e d  in  a  D O T  S p e c if ic a t io n  r e m o v a b le  h e a d  s te e l, f ib e r  o r  

p o ly e th y le n e  d r u m , o n ly  fo r  th e  p u r p o s e s  o f  d is p o s a l ,  r e p a c k a g in g  

o r  r e p r o c e s s in g .  ( M o d e  1 .)

T o  b e c o m e  a  p a rty  t o  E x e m p t io n  8 4 4 5 .  (M o d e  1 .)

T o  b e c o m e  a  p a rty  to  E x e m p t io n  8 4 4 5 . ( M o d e  1 .)

T o  a u t h o r iz e  t r a n s p o r t  o f  ro c k e t  m o t o r s  w ith o u t  ig n ite rs , in  n o n - D O T  

S p e c if ic a t io n  p o ly e th y le n e  c o n t a in e rs .  ( M o d e  1 .)

T o  a u t h o r iz e  u s e  o f  n o n - D O T  s p e c if ic a tio n  c a r g o  ta n k s  a n d  D O T  

S p e c if ic a t io n  M C - 3 0 6 ,  M C - 3 0 7 ,  o r  M C - 3 1 2  s ta in le s s  s te e l c a r g o  

ta n k s , to  t r a n s p o r t  b la s tin g  a g e n t .  (M o d e  1 .)

T o  a u t h o r iz e  t r a n s p o r t  o f  a n  e le c t r ic  d e v ic e  c o n t a in in g  o n e  lith iu m  

c e ll  w h ic h  m e e t s  c e rt a in  p re s c r ib e d  re q u ire m e n t s . (M o d e s  1 , 2 ,  3 , 

a n d  5 .)

T o  a u t h o r iz e  m a n u f a c t u re , m a rk in g  a n d  s a le  o f  D O T  S p e c if ic a io n  3 4  

p o ly e th y le n e  d ru m s , fo r  s h ip m e n t  o f  c e rt a in  f la m m a b le ,  p o is o n  8 ,  

c o r r o s iv e  liq u id s  a n d  o x id iz e rs . (M o d e s  1 , 2  a n d  3 . )

T o  b e c o m e  a  p a rty  to  E x e m p t io n  8 5 5 4 . ( M o d e  1 .)

T o  a u t h o r iz e  tr a n s p o r ta t io n  o f  ra ilw a y  t r a c k  t o r p e d o e s  a n d  fu s e e s  

p a c k e d  in  m e ta l k its , in  m o t o r  v e h ic le s  b y  ra ilr o a d  m a in t e n a n c e  

c r e w s  a s  n o n -r e g u la t e d  ra il c a rr ie r  e q u ip m e n t .  (M o d e  1 .)

T o  a u t h o r iz e  t r a n s p o r ta io n  o f  ra ilw a y  t r a c k  t o r p e d o e s  a n d  fu s e e s  

p a c k e d  in  m e ta l k its , in  m o t o r  v e h ic le s  b y  ra ilro a d  m a in t e n a n c e  

c r e w s  a s  n o n -r e g u la t e d  ra il c a rr ie r  e q u ip m e n t .  (M o d e  1 .)

T o  a u t h o r iz e  tr a n s p o r ta t io n  o f  ra i lw a y  t r a c k  t o r p e d o e s  a n d  f u s e e s  

p a c k e d  in  m e ta l k its , in  m o t o r  v e h ic le s  b y  ra ilro a d  m a in t e n a n c e  

c r e w s  a s  n o n -r e la t e d  ra il c a rr ie r  e q u ip m e n t .  (M o d e  1 .)

T o  a u t h o r iz e  t r a n s p o r t  o f  n itric  a c id  in  s ta in le s s  s te e l n o n - D O T  

s p e c if ic a tio n  p o r ta b le  ta n k a . ( M o d e  1 .)

T o  a u t h o r iz e  u s e  o f  s ix  n o n - D O T  s p e c if ic a tio n  p o r ta b le  t a n k s  m a n i

fo ld e d  to g e t h e r  w ith in  a  f r a m e  a n d  s e c u r e ly  m o u n t e d  o n  a  tr u c k  

c h a s s is ,  fo r  t r a n s p o r ta t io n  o f  f la m m a b le  a n d  c o r r o s iv e  liq u id s . 

( M o d e  1 .)

T o  a u t h o r iz e  u s e  o f  s ix  n o n - D O T  s p e c if ic a tio n  p o r ta b le  t a n k s  m a n i

fo ld e d  to g e t h e r  w ith in  a  f r a m e  a n d  s e c u r e ly  m o u n t e d  o n  a  tru c k  

c h a s s is ,  fo r  t r a n s p o r ta t io n  o f  f la m m a b le  a n d  c o n o s iv e  liq u id s  

( M o d e  1 .)

T o  a u t h o r iz e  tr a n s p o r ta t io n  o f  w a s t e  n it ro g e n  te tro x id e , w a s t e  m e t h -  

y lh y d ra z in e  a n d  n it ro g e n , in  n o n - D O T  s p e c if ic a tio n  c y l in d e r s  a n d  

s ta in le s s  s te e l t a n k s . (M o d e  1 .)

T o  a u t h o r iz e  s h ip m e n t  o f  p y ro x y lin  s o lu t io n  o r  h e x a n e  s o lu t io n , 

c la s s e d  a s  a  f la m m a b le  liq u id , in  n o n - D O T  s p e c if ic a tio n  s ta in le s s  

s te e l d r u m s . (M o d e s  1 , 2  a n d  4 . )

T o  a u t h o r iz e  m a n u f a c t u r e ,  m a rk in g  a n d  s a le  o f  n o n - D O T  s p e c if ic a 

t io n  re u s a b le ,  b lo w m o id e d , p o ly e t h y le n e  c o n t a in e rs ,  fo r  t r a n s p o r ta 

t io n  o f  c e rt a in  c o r r o s iv e  liq u id s  a n d  a n  o x id iz e r . (M o d e s  1 , 2  a n d  

3 .)

T o  a u t h o r iz e  m a n u f a c t u re ,  m a rk in g  a n d  s a le  o f  n o n - D O T  s p e c if ic a t

i o n  s te e l d r u m s  o f  o n e  m illim e te r  th ic k n e s s ,  t o  b e  u s e d  in  p la c e  o f  

2 0 / 1 8  g a u g e ,  5 5 -g a l lo n  c a p a c it y  D O T  S p e c if ic a t io n  1 7 E  d r u m s , f o r .  

t r a n s p o r ta t io n  o f  v a r io u s  h a z a r d o u s  m a te ria ls . (M o d e s  1 , 2 ,  a n d  3 . )

T o  a u t h o r iz e  s h ip m e n t  o f  lim ite d  q u a n t it ie s  o f  c o m p r e s s e d  g a s e s ,  in  

a c c u m u la t o r s  w h ic h  d e v ia t e  f r o m  t h e  r e q u ire d  re t e s t  p a ra m e t e rs .  
(M o d e s  1 , 2 ,  3 . 4 , a n d  5 . )

T o  a u t h o r iz e  s h ip m e n t  o f  lim ite d  q u a n t it ie s  o f  c o m p r e s s e d  g a s e s ,  in  

a c c u m u la t o r s  w h ic h  d e v ia t e  f r o m  t h e  re q u ire d  re t e s t  p a ra m e t e rs .  

(M o d e s  1 , 2 ,  3 ,  4 ,  a n d  5 . )

T o  a u t h o r iz e  m a n u f a c t u re ,  m a r k in g  a n d  s a le  o f  n o n - D O T  s p e c if ic a 

tio n  c y l in d e r s  m a d e  in  c o m p l ia n c e  w ith  D O T  S p e c if ic a t io n  

4 B 2 4 0 E T  w ith  c e rt a in  e x c e p t io n s ,  fo r  t r a n s p o r ta t io n  o f  f la m m a b le  

a n d  n o n f la m m a b le  g a s e s .  (M o d e s  1 , 2 ,  3 ,  4 ,  a n d  5 . )

T o  a u t h o r iz e  m a n u f a c t u re ,  m a rk in g  a n d  s a le  o f  n o n - D O T  s p e c if ic a 

t io n  s te e l d r u m  o v e r p a c k s  h a v in g  p o ly e t h y le n e  t o p  h e a d s  fo r  5 5 -  

g a l lo n  c a p a c it y  in n e r  D O T  S p e c if ic a t io n  2 S L  p o ly e t h y le n e  c o n t a in 

e r ,  fo r  tr a n s p o r ta t io n  o f  v a r io u s  h a z a r d o u s  m a te r ia ls . (M o d e s  1 , 2 ,  

a n d  3 . )

T o  a u t h o r iz e  t r a n s p o r t  o f  c e r t a in  b la s t in g  a g e n t s  in  a  c e m e n t  m ix e r  
m o t o r  v e h ic le .  (M o d e  1 .)
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A p p lic a t io n
N o . E x e m p t io n  N o . A p p lic a n t R e g u la t io n (s )  a ffe c t e d

8 8 2 4 - X D O T - E  8 8 2 4 P e n g o  In d u s tr ie s , In c .,  F o r t  W o r t h ,  T X 4 9  C F R  1 7 2 1 0 1 ,  1 7 2 .2 0 4 ( c ) ( 3 ) ,  1 7 3 .2 7 ,  

1 7 5 .3 0 (a ) ( 1 ) ,  1 7 5 .3 2 0 (b ) ,  P a rt  1 0 7 , A p 
p e n d ix  B .

8 8 3 8 - X D O T - E  8 8 3 8 O N n  C o r p . ,  S ta m f o rd ,  C T .......................................... 4 9  C F R  1 7 3 .2 1 7 ( a ) (4 )  1 7 8  2 2 4

8 8 4 0 - X D O T - E  8 8 4 0 W a lt e r  K id d e , M e b a n e , N C ...................................... 4 9  C F R  1 7 3 .2 3 (c ) ,  1 7 3 .3 0 2 ( a ) (5 ) ,  1 7 5 .3 . .. .

8 8 4 2 - X D O T - E  8 8 4 2 H T L  In d u s tr ie s , In c . ,  D u a rte ,  C A ......................... 4 9  C F R  1 7 3 .3 0 2 (a )  1 7 5 3  1 7 8  4 4

8 8 4 3 D O T - E  8 8 4 3 O w e n  O i l  T o o l s ,  In c . ,  F o r t  W o r t h ,  T X ............ 4 9  C F R  1 7 3 .2 4 6 , 1 7 5 .3 ..........................

8 8 4 3 - X D O T - E  8 8 4 3 P e n g o  In d u s tr ie s , In c .,  F o r t  W o r t h .  T X ......... 4 9  C F R  1 7 3 .2 4 6 , 1 7 5 .3 ________ _____

8 8 4 5 - P D O T - E  8 8 4 5 A p o llo  P e rfo ra to rs  In c .,  O d e s s a ,  T X 4 9  C F R  1 7 3 .1 1 0 ( c ) ( 1 ) ,  1 7 3 .8 0 (b ) ,  

1 7 3 .8 0 (c ) .
8 8 4 5 - X D O T - E  8 8 4 5 P e n g o  In d u s tr ie s , In c . ,  F o r t  W o r t h ,  T X .......... 4 9  C F R  1 7 3 .1 1 0 ( c ) ( 1 ) ,  1 7 3 .8 0 (b ) ,  

1 7 3 .8 0 (c ) .
8 8 7 0 - X D O T - E  8 8 7 0 E M  S c ie n c e ,  C in c in n a t i ,  O H ..................................... 4 9  C F R  1 7 2 .1 0 1 , 1 7 3  2 8 6  1 7 5  3

8 8 7 1 - X D O T - E  8 8 7 1 B u lk  L ift In te rn a tio n a l, In c .,  C a r p e n t e r v i lle ,  
I L

4 9  C F R  1 7 3 .1 8 2 , 1 7 3 .2 1 7 ,  1 7 3 .2 4 5 (b ) .  
1 7 3 .3 6 8 .

8 9 1 5 - P D O T - E  8 9 1 5 E t h y l C o r p . ,  B a t o n  R o u g e , L A ................................ 4 9  C F R  1 7 3 .3 0 1 (d ) ,  1 7 3 .3 0 2 ( a ) (3 )
9 0 5 6 - X D O T - E  9 0 5 6 H o d g d o n  P o w d e r  C o . ,  In c . ,  S h a w n e e  M is 

s io n , K S .
4 9  C F R  1 7 3 .9 3 ( a ) ......................... ..................................

9 0 6 4 - X D O T - E  9 0 6 4 F ib r e  O t t ic h e  S u d  S . p A ,  B a ttip a g lia . 
Ita ly ,.

4 9  C F R  1 7 3 .2 4 5 , 1 7 3 .2 4 7 ,  1 7 3 .2 7 1 ................

9 1 1 0 - X D O T - E  9 1 1 0 K e m a N o r d ,  In c .,  C o lu m b u s ,  M S ............................ 4 9  C F R  1 7 3 .1 6 3 ................................

9 1 6 6 - X D O T - E  9 1 6 6 T h e  C o m p o s it e  E n g in e e r in g  C o . ,  C o r o n a ,  
C A .

4 9  C F R  1 7 3 .1 1 9 (a ) ,  (m ) .  1 7 3 .3 4 6 (a ) ,  

1 7 8 .3 4 0 , 1 7 8 .3 4 2 , 1 7 8 .3 4 3 , P a rt  1 7 3 , 
S u b p a r t  F .

9 1 7 2 - X D O T - E  9 1 7 2 C E C O S  In te rn a tio n a l, In c .,  B u ffa lo , N Y ......... 4 9  C F R  1 7 3 .2 4 5 b , 1 7 3 .3 6 5 ...............................

9 2 2 1 - X D O T - E  9 2 2 1 A p p lie d  C o m p a n ie s ,  S a n  F r a n c is c o ,  C A  . . .. 4 9  C F R  1 7 3 .3 0 2 ( a ) (4 ) ,  1 7 5 .3 ,  1 7 8 .4 4 . . .........
9 2 4 3 - X D O T - E  9 2 4 3 A b a t a r ,  In c . ,  W in t e r  P a rk , F L ................................... 4 9  C F R  1 7 3 .1 1 1 ( a ) (3 ) ,  1 7 5 .3 0 ,  P a rt  1 7 2 , 

S u b p a r t  D .  E .

9 2 4 5 - X D O T - E  9 2 4 5 C o m i c o  C o n t a in e r ,  N o r w a lk ,  C A .......................... 4 9  C F R  1 7 8 .1 9  P a rt  1 7 3  R iih p n r t  n  P

9 2 4 8 - X D O T - E  9 2 4 8 K r o s s ,  In c . ,  V a le n c ia ,  C A ............................................ 4 9  C F R  1 7 3 .1 2 0 0 , 1 7 3  1 5 4 a

9 2 5 1 - X D O T - E  9 2 5 1 O r c h a r d  S u p p ly  C o .  o f  S a c r a m e n t o ,  S a c 

r a m e n t o ,  C A
4 9  C F R  1 7 3 . 2 4 5 ........................... ................ ........... .

9 2 6 2 - X D O T - E  9 2 6 2 P e n g o  In d u s tr ie s , In c . ,  F o r t h  W o r t h ,  T X 4 9  C F R  1 7 3 .1 0 0 ( v )  1 7 5  3 0

9 2 6 2 - X D O T - E  9 2 6 2 J e t  R e s e a r c h  C e n t e r ,  In c . ,  A r lin g t o n ,  T X 4 9  C F R  1 7 3 .1 0 0 (v ) ,  1 7 5 .3 0 ......................................

9 2 7 5 - P D O T - E  9 2 7 5 A H .  R o b in s  C o . ,  R ic h m o n d ,  V A ........................... 4 9  C F R  P a rts  1 0 0 - 1 9 9 .........................
9 2 7 5 - P D O T - E  9 2 7 5 N o x e ll  C o r p . ,  H u n t  V a lle y ,  M D ............................... 4 9  C F R  P a rta  1 0 0 -1 9 9
9 2 7 7 - P D O T - E  9 2 7 7 F M C  C o r p - ,  P h ila d e lp h ia , P A ................................... 4 9  C F R  1 7 3 .3 7 7 ( j ) ................................
9 2 8 1 - P D O T - E  9 2 8 1 B . R .J .  III, In c .,  M a n s f ie ld , T X ................................... 4 9  C F R  1 7 2 .1 0 1 ,1 7 3 .1 0 0 ,  1 7 5  3
9 3 5 5 - P D O T - E  9 3 5 5 B la c k  &  D e c k e r  C o r p . ,  S h e lt o n ,  C T . . . . .............. 4 9  C F R  P a rts  1 0 0 - 1 7 7 ...................... ................
9 3 7 2 - P D O T - E  9 3 7 2 C R C  W ire lin e , In c . ,  G r a n d  P ra irie , T X .............. 4 9  C F R  1 7 3 .1 1 0 (C ) (1 ) ,  1 7 3 .8 0 (b ) ,  

1 7 3 .8 0 (c ) .
9 4 1 6 - P D O T - E  9 4 1 6 M o b a y  C o r p . .  K a n s a s  C it y .  M O ............................ 4 9  C F R  1 7 3 .3 5 9 ......................................
9 4 4 9 - P D O T - E  9 4 4 9 U n io n  C a r b id e  In t e r -A m e r ic a ,  I n a ,  D a n 

b u r y ,  C T .
4 9  C F R  1 7 2 .1 0 1 , 1 7 3 .2 1 ,  1 7 3 .3 1 5 (i ) ( 3 ) ,  

1 7 3 .3 4 6 , 1 7 3 .2 a ,  1 7 8 .2 4 5 .
9 4 6 7 - P D O T - E  9 4 6 7 A g w a y ,  In c . ,  S y r a c u s e ,  N Y ....................................... 4 9  C F R  1 7 7 .8 3 4 ( k ) ..................................
9 4 6 7 - P D O T - E  9 4 6 7 C o n s o l id a t e d  F r e ig h t w a y s ,  M e n l o  P a rk , 

C A
4 9  C F R  1 7 7 . 8 3 4 ( k ) _____ _____ _ __________

9 4 6 7 - P D O T - E  9 4 8 7 R o a d w a y  E x p r e s s ,  In c . ,  A k r o n ,  O H ................... 4 9  C F R  1 7 7 .8 3 4 ( k ) ...................................
9 4 6 7 - P D O T - E  9 4 6 7 W . E .  A u b u c h o n  C o . ,  In c .,  W e s t m in is te r ,  

M A
4 9  C F R  1 7 7 .8 3 4 ( k j ..........................................................

9 4 8 0 - P D O T - E  9 4 8 0 A ir c o ,  T h e  B O C  G r o u p ,  In c . ,  M u r r a y  H ill, 

N J .
4 9  C F R  1 7 3 . 3 0 2 ( a ) ( 5 ) ..................................................

9 4 8 0 -P D O T - E  9 4 8 0 E . l .  d u  P o n t  d e  N e m o u r s  &  C o . ,  In c .,  

W ilm in g t o n , D E .
4 9  C F R  1 7 3 . 3 0 2 ( a ) ( 5 ) ...................................................

9 5 0 5 -P D O T - E  9 5 0 5 W itc o  C o r p . ,  R i c h m o n d  C A ...................................... 4 9  C F R  1 7 3 .1 5 7 .__________________________
9 5 4 9 -P D O T - E  9 5 4 9 S c h lu m b e r g e r  T e c h n o lo g y  C o r p . ,  H o u s 

to n , T X .

4 9  C F R  1 7 3 .1 0 0 M .  1 7 5 .3 0  ..............................

N a t u r e  o f  e x e m p t io n  th e r e o f

T o  a u t h o r iz e  c a rr ia g e  o f  c e rt a in  C la s s  A  a n d  B  e x p lo s iv e s  t h a t  a re  

n o t  p e rm itt e d  fo r  a ir s h ip m e n t  o r  in  q u a n t it ie s  g r e a t e r  th a n  th o s e  

p r e s c r ib e d  fo r  s h ip m e n t  b y  a ir. ( M o d e  4 .)

T o  a u t h o r iz e  s h ip m e n t  o f  t r i -c h lo r c -s -t r ia z in e t r io n e , d r y  in  a  n o n - D O T  

s p e c if ic a tio n  fib e r  d r u m  s im ila r  t o  D O T  S p e c if ic a t io n  2 1 C  fib e r 

d r u m  w ith  c e rt a in  e x c e p t io n s .  (M o d e s  1 , 2 ,  a n d  3 . )

T o  a u t h o r iz e  m a n u f a c t u re ,  m a r k in g  a n d  s a le  o f  n o n - D O T  s p e c if ic a 

tio n  in s id e  s e a m le s s  a lu m in u m  c o n t a in e r s ,  fo r  t r a n s p o r ta t io n  o f 

v a r io u s  c o m p r e s s e d  g a s e s .  (M o d e s  1, 2 , 3 ,  a n d  4 .)

T o  a u t h o r iz e  u s e  o f  n o n - D O T  s p e c if ic a t io n  s m a ll,  h ig h  p re s s u re  

c y l in d e r s  o f  w e ld e d  c o n s t r u c t io n  fo r  a irc ra ft  u s e  o r  m ilita ry  w e a p 

o n s  s y s t e m  o n ly . (M o d e s  1, 2 ,  4  a n d  5 .)

T o  a u t h o r iz e  m a n u f a c t u re ,  m a r k in g  a n d  s a le - o f  n o n - D O T  s p e c if ic a 

tio n  n o n r e f illa b le  c y l in d e rs , fo r  tr a n s p o r ta t io n  o f  b r o m in e  triflu o rid e . 
M o d e s  1 , 2 , 3 ,  a n d  4 . )

T o  a u t h o r iz e  m a n u f a c t u re ,  m a r k in g  a n d  s a le  o f  n o n - D O T  s p e c if ic a 

tio n  n o n r e f illa b le  c y l in d e rs ,  fo r  tr a n s p o r ta t io n  o f  b r o m in e  tr iflu o ride , 

(M o d e s  1 , 2 ,  3 , a n d  4 .)

T o  b e c o m e  a  p a rty  to  E x e m p t io n  8 8 4 5 .  (M o d e s  1 a n d  3 .)

T o  a u t h o r iz e  t r a n s p o r t  o f  c h a r g e d  o il w e «  je t  p e rfo ra t in g  g u n s  w ith  

d e t o n a t o r s  a t t a c h e d . (M o d e s  1 a n d  3 . )

T o  c o m in g le  c o m p a t ib le  h a z a r d o u s  m a te ria ls  o f  v a r io u s  c la s s if ic a 

t io n s  p a c k e d  in  s e p a r a t e  in s id e  r e c e p t a c le s  n o t  e x c e e d in g  8  fluid  

o u n c e s  o r  V4 lb . p a c k e d  in s id e  a  s t r o n g  o u t s id e  c o n t a in e r ,  la b e le d  

a c c o r d in g  t o  t h e  h ig h e s t  o r d e r  o f  h a z a r d ,  a n d  d e s c r ib e d  a s  

c h e m ic a l k i t  (M o d e s  1 , 2 ,  3 ,  4 ,  a n d  5 .)

T o  a u t h o r iz e  m a n u f a c t u re ,  m a rk in g  a n d  s a le  o f  la r g e ,  c o lla p s ib le  

p o ly e th y le n e -l in e d  w o v e n  p o ly p r o p y le n e  b u lk  b a g s ,  h a v in g  a  c a 

p a c it y  o f  a p p r o x im a t e ly  2 0 0 0  p o u n d s  e a c h ,  a n d  to p  a n d  b o tto m  

o u t le ts , fo r  s h ip m e n t  o f  c o r r o s iv e  s o lid s , n itra te s  a n d  p o is o n s . 
(M o d e s  1, 2 , a n d  3 . )

T o  b e c o m e  a  p a rty  t o  E x e m p t io n  8 9 1 5 .  (M o d e s  1 a n d  3 .)

T o  a u t h o r iz e  s h ip m e n t  o f  c e rt a in  id e n t if ie d  s o lid  p r o p e lla n t  e x p lo 

s iv e s ,  in  p o ly e t h y le n e  b o t t le s  p a c k e d  in  D O T  S p e c if ic a t io n  1 2 B  
b o x e s .  (M o d e s  1 .)

T o  b e c o m e  a  p a rty  t o  E x e m p t io n  9 0 6 4 . (M o d e s  1 a n d  3 . )

T o  a u t h o r iz e  s h ip m e n t  o f  s o d iu m  c h lo r a t e ,  in  n o n - D O T  s p e c if ic a tio n  

c o lla p s ib le  p o ly e th y le n e -l in e d ,  w o v e n  p o ly p r o p y le n e  b a g s .  (M o d e s  
1 , 2 , a n d  3 . )

T o  a u t h o r iz e  m a n u f a c t u re ,  m a rk in g  a n d  s e ll o f  c a r g o  ta n k s  m a n u f a c 

t u r e d  f r o m  g la s s  fib e r  r e in fo r c e d  p la s t ic s , fo r  tr a n s p o r ta t io n  o f  

f la m m a b le  liq u id s , c o r r o s iv e  m a te r ia ls  a n d  p o s io n  B  m a te ria ls . 
(M o d e s  1 .)

T o  a u t h o r iz e  m a n u f a c t u re ,  m a rk in g  a n d  s a le  o f  n o n - D O T  s p e c if ic a 

t io n  n o n r e u s a b le  f ib e rb o a rd  b u lk  b o x  o f  tr ip le -w a ll  c o r r u g a te d  

f ib e rb o a rd , f o r  s h ip m e n t  o f  v a r io u s  c o r r o s iv e  a n d  p o is o n  B  s o lid s . 
(M o d e s  1 .)

T o  a u t h o r iz e  a  n e w  m a te r ia l o f  c o n t ru c t io n .  (M o d e s  1 , 2 ,  a n d  4 . )

T o  a u t h o r iz e  s h ip m e n t  o f  a  tr ic k  n o is e  m a k e r  in  o u t s id e  p a c k a g in g s  

w h ic h  a r e  n o t  re q u ire d  t o  b e  m a r k e d  o r  la b e le d . (M o d e s  1 , 2 ,  3 ,  4 , 
a n d  5 . )

T o  a u t h o r iz e  m a n u f a c t u re ,  m a rk in g  a n d  s a le  o f  n o n - D O T  s p e c if ic a 

t io n  r e m o v a b le  h e a d  m o ld e d  p o ly e t h y le n e  c o n t a in e r s  w ith o u t  o v e r 

p a c k ,  fo r  tr a n s p o r ta t io n  o f  c o r r o s iv e  a n d  f la m m a b le  liq u id s . (M o d e s  
1 , 2 , a n d  3 .)

T o  a u t h o r iz e  t r a n s p o r t  o f  a  s a f e ty  k it c o n t a in in g  2  fifte e n  m in u te  

h ig h w a y  f u s e e s  a s  a  C o n s u m e r  C o m m o d it y .  (M o d e s  1 a n d  2 .)

T o  a u t h o r iz e  u s e  o f  I C C  S p e c if ic a t io n  51 p o r ta b le  ta n k s , fo r  t r a n s p o r 

ta t io n  o f  a  f la m m a b le  liq u id . ( M o d e  1 .)

T o  a u t h o p z e  t r a n s p o r t  o f  o il w e ll  c a rt r id g e s  c o n t a in in g  n o t  m o r e  th a n  

5 0 0  g r a in s  o f  h ig h  e x p lo s iv e  a s  C la s s  C  e x p lo s iv e ,  in  a  D O T  

S p e c if ic a t io n  1 2 B  f ib e rb o a rd  b o x . (M o d e s  1, 3 ,  a n d  4 . )

T o  a u t h o r iz e  t r a n s p o r t  o f  o il w e ll  c a r t r id g e s  c o n t a in in g  n o t  m o r e  th a n  

5 0 0  g r a in s  o f  h ig h  e x p lo s iv e  a s  C la s s  C  e x p lo s iv e ,  in  a  D O T  

S p e c if ic a t io n  1 2 B  F ib e r b o a r d  b o x . (M o d e s  1 , 3 ,  a n d  4 .)

T o  b e c o m e  a  p a rty  t o  E x e m p t io n  9 2 7 5 .  (M o d e s  1, 2 ,  3 ,  4 ,  a n d  5 .)

T o  b e c o m e  a  p a r t y  t o  E x e m p t io n  9 2 7 5 . (M o d e s  1 , 2 ,  3 ,  4 , a n d  5 .)

T o  b e c o m e  a  p a r t y  t o  E x e m p t io n  9 2 7 7 . (M o d e s  1 a n d  2 . )

T o  b e c o m e  a  p a rty  t o  E x e m p t io n  9 2 8 1 . (M o d e s  1 , 2 , 3 ,  a n d  4 .)

T o  b e c o m e  a  p a r t y  t o  E x e m p t io n  9 3 5 5 .  (M o d e s  1, 2 ,  3 , 4 , a n d  5 .)

T o  b e c o m e  a  p a r ty  t o  E x e m p t io n  9 3 7 2 .  (M o d e s  1 a n d  3 . )

T o  b e c o m e  a  p a rty  to  E x e m p t io n  9 4 1 6 .  (M o d e  1 .)

T o  b e c o m e  a  p a rty  t o  E x e m p t io n  9 4 4 9 .  (M o d e s  1 a n d  3 .)

T o  b e c o m e  a  p a rty  t o  E x e m p t io n  9 4 6 7 . (M o d e  1 .)

T o  b e c o m e  a  p a rty  t o  E x e m p t io n  9 4 6 7 .  (M o d e  1 .)

T o  b e c o m e  a  p a r t y  to  E x e m p t io n  9 4 6 7 .  (M o d e  1 .)

T o  b e c o m e  a  p a rty  t o  E x e m p t io n  9 4 6 7 .  ( M o d e  1 .)

T o  b e c o m e  a  p a r t y  t o  E x e m p t io n  9 4 8 0 .  (M o d e s  1 , 2 ,  a n d  3  )

T o  b e c o m e  a  p a r t y  t o  E x e m p t io n  9 4 8 0 . (M o d e s  1 , 2 ,  a n d  3 .)

T o  b e c o m e  a  p a rty  t o  E x e m p t io n  9 5 0 5 .  (M o d e  1 .)

T o  b e c o m e  a  p a r t y  t o  E x e m p t io n  9 5 4 9 .  (M o d e s  1 , 3 ,  a n d  4 .)
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A p p lic a tio n
N o .

E x e m p t io n  N o . A p p lic a n t R e g u la t io n s )  a ffe c t e d N a t u r e  o f  e x e m p t io n  th e r e o f

9 5 4 9 -P D O T - E  9 5 4 9 S c h lu m b e r g e r  O f f s h o r e  S e r v ic e s ,  H o u s 

to n ,  T X .

4 9  C F R  1 7 3 .1 0 0 (v ) ,  1 7 5 .3 0 ...................................... T o  b e c o m e  a  p a rty  to  E x e m p t io n  9 5 4 9 . (M o d e s  1 , 3 ,  a n d  4 . )

T o  b e c o m e  a  p a rty  t o  E x e m p t io n  9 5 4 9 . (M o d e s  1, 3 , a n d  4 . )  

T o  b e c o m e  a  p a rty  t o  E x e m p t io n  9 5 7 1 .  (M o d e s  1, 2 ,  3 ,  4 , a n d  5 . )

T o  b e c o m e  a  p a rty  t o  E x e m p t i o n  9 5 7 1 . (M o d e s  1 , 2 , 3 ,  4 , a n d  5 . )

9 5 4 9 -P ' D O T - E  9 6 4 9 4 9  C F R  1 7 3 .1 0 0 (v ) ,  1 7 5 .3 0 .. . . . ...............................

9 5 7 1 -P D O T - E  9 5 7 1 U n it e d  S t a t e s  D e p a r t m e n t  o f  S ta te , 

W a s h in g t o n ,  D C .

T h e  C e n t r a l  In te ll ig e n c e  A g e n c y ,  W a s h 

in g to n , D C .

4 9  C F R  1 0 0 -1 7 7 . . ! ....................... .................... .............

9 5 71  -P D O T - E  9 5 7 1 4 9  C F R  1 0 0 - 1 7 7 ................ ..............................................

N e w  E x e m p t i o n s

A p p lic a tio n  
N o . .

E x e m p t io n  N o . A p p lic a n t R e g u la t io n (s )  a ffe c t e d N a t u r e  o f  e x e m p t io n  t h e r e o f

9 4 7 4 -N  

9 5 2 1 - N  

9 5 3 3 -N

9538-N
9 5 4 9 -N

9 5 9 5 -N

D O T - E  9 4 7 4  

D O T - E  9 5 2 1  

D O T - E  9 5 3 3

D O T - E  9 5 3 8

D O T - E  9 5 4 9  

D O T - E  9 5 9 5

H a m le r  In d u s tr ie s , In c .,  C h ic a g o  H e ig h t s ,  

IL .

A s h la n d  O H , In c ; ,  D u b lin ,  O H ............

B . A . G .  C o r p . ,  D a lla s ,  T X

T h e  L e ly  C o r p .  o f  D e la w a r e ,  W ils o n ,  N C ....

S c h lu m b e r g e r  W e ll  S e r v ic e s ,  R o s h a r o n , 

T X .

( R E C O  In c ., S a lt  L a k e  C it y ,  U T .

4 9  C F R  1 7 3 .3 1 5 , 1 7 8 .3 3 7  

4 9  C F R  1 7 3 .1 1 9 . . ...... ..............

4 9  C F R  P a rt  1 7 3 ,  S u b p a r t  E ,  F

4 9  C F R  1 7 3 .1 1 9 (a ) ,  < m ), 1 7 3 .2 4 5 (a ) ,  

1 7 3 .3 4 6 (a ) ,  1 7 8 .3 4 0 -7 ,  1 7 8 .3 4 2 -5 ,

1 7 8 .3 4 3 -5 .

4 9  C F R  1 7 3 .1 0 0 (v ) ,  1 7 5 .3 0 .  

4 9  C F R  1 7 3 .6 4 ,  1 7 3 .8 6 .........

T o  a u t h o r iz e  u s e  o f  n o n - D O T  s p e c if ic a t io n  A S M E  C o d e  " U "  

s t a m p e d  c a r g o  t a n k s  fo r  t r a n s p o r ta t io n  o f  a  n o n f la m m a b le  g a s .  

( M o d e  1 .)

T o  a u t h o r iz e  s h ip m e n t  o f  c e m e n t  ro o f in g  liq u id , c la s s e d  a s  a  

f la m m a b le  liq u id  in  D O T  S p e c if ic a t io n  3 7 A - 6 0  s te e l d r u m  o f  f iv e -  

g a l lo n  c a p a c it y .  (M o d e  1 .)

T o  a u t h o r iz e  m a n u f a c t u re ,  m a rk in g  a n d  s a le  o f  la r g e , c o lla p s ib le  

p o ly e th y le n e -H n e d  w o v e n  p o ly p r o p y le n e  b u lk  b a g s  h a v in g  a  c a p a c 

ity  o f  a p p r o x im a t e ly  2 2 0 0  p o u n d s  e a c h ,  a n d  t o p  a n d  b o t t o m  

o u t le ts , fo r  s h ip m e n t  o f  c o r r o s iv e  s o lid s  a n d  o x id iz e r s  (s o lid s  o n ly ).  

(M o d e s  1 , 2 ,  a n d  3  )

T o  a u t h o r iz e  m a n u f a c t u re ,  m a r k in g  a n d  s a le  o f  n o n - D O T  s p e c if ic a 

t io n  c a r g o  t a n k s  c o m p ly in g  g e n e ra lly  w ith  D O T  S p e c if ic a t io n  M C -  

3 0 7 / 3 1 2  e x c e p t  f o r  b o t t o m  o u t le t  v a l v e  v a r ia t io n s , fo r  s h ip m e n t  o f 

w a s t e  f la m m a b le ,  c o r r o s iv e  O f  p o is o n  B  liq u id  o r  s e m i -s o l id s  

( M o d e  1 .)
T o  a u t h o r iz e  t r a n s p o r ta t io n  o f  o il w e ll c a r t r id g e s  c o n t a in in g  m o r e  

t h a n  3 5 0  g r a in s ,  b u t  n o t  m o r e  th a n  6 0 0  g r a in s  o f  C la s s  A ,  t y p e  3  

e x p lo s iv e ,  a s  C la s s  C  e x p lo s iv e ,  in  D O T  S p e c if ic a t io n  1 2 H  f ib e r- 

b o a r d  b o x .  (M o d e s  1 , 3 ,  a n d  4 . )

T o  a u t h o r iz e  t r a n s p o r t  o f  c e rt a in  u n a p p r o v e d  C la s s  A  e x p lo s iv e s  fo r 

d is p o s a l in  p a c k a g in g s  n o t  p re s e n t ly  a u t h o r iz e d  fo r  C la s s  A  

e x p lo s iv e s ,  in  m e ta l o r  f ib e r  d r u m s  n o t  e x c e e d in g  5 5 -g a l lo n  

c a p a c it y  w ith  lin e rs  c o n s is t in g  o f  t w o  p o ly e t h y le n e  le a k -p r o o f  b a g s .  

( M o d e  1 .)

E m e r g e n c y  E x e m p t i o n s

A p p lic a tio n
N o .

E x e m p t io n  N o . A p p lic a n t R e g u la t io n (s )  a ffe c t e d N a t u r e  o f  e x e m p t io n  th e r e o f

Ë E  7 0 5 2 -P D O T - E  7 0 5 2 4 9  C F R  1 7 2 .1 0 1 , 1 7 2 .4 2 0 , 1 7 5 . 3 ................ T o  b e c o m e  a  p a rty  t o  E x e m p t io n  7 0 5 2 . (M o d e s  1, 2 ,  3 ,  a n d  4 . )

T o  a u t h o r iz e  s h ip m e n t  o f  s e lf  p re s s u r iz e d  c o n t a in e r s  in  s t r o n g  

o u t s id e  f ib e rb o a rd  b o x  w ith  in s id e  c o n t a in e r  w h ic h  c o n s is t  o f  a  

P o ly e t h y le n e  T e r e p h t h a la t e  c o n t a in e r  e n c lo s e d  in  a  n e o p r e n e  

r u b b e r  s le e v e  a n d  o v e r p a c k e d  in  a  v e n t e d  m e ta l c a n .  (M o d e s  1, 4, 
a n d  5 . )

E E  9 6 0 7 -N D O T - E  9 6 0 7 D a r w o r t h  C o . ,  A v o n ,  C T ...........■.................................. 4 9  C F R  P a r ts  1 0 0 - 1 9 9 . . ................... ..........................

E E  9 6 1 9 - N D O T - E  9 6 1 9 G S X  C h e m ic a l  S e r v ic e s ,  In c . ,  C o lu m b u s ,  

S C .

4 9  C F R  1 7 ,3 .3 0 1 , 1 7 7 .8 4 0 , 1 7 7 .8 4 8 , P a rt  

1 7 2 , S u b p a r t  B ,  D ,  E ,  F ,  P a rt  1 7 3 , 

S u b p a r t  G .

T o  a u t h o r iz e  s h ip m e n t  o f  a b o u t  8 0 0  d e te r io r a t in g  c y l in d e r s  c o n t a in in g  

v a r io u s  u n id e n tif ie d  c o m p r e s s e d  g a s e s  p la c e d  in  D O T  S p e c if ic a 

tio n  1 7 H  d r u m s  w ith  c y l in d e r  a n d  v a l v e  b u r ie d  in  s a n d . (M o d e  1 .)

E E  9 6 2 0 -N D O T - E  9 6 2 0 M o u r a  B a tte r ie s  C o . ,  In c . ,  M o u n t  V e r n o n , 

N Y .

4 9  C F R  1 7 3 .9 1 5 . . . .......................... ............... .................. T o  a u t h o r iz e  o n e  t im e  s h ip m e n t  o f  u n w a s h e d  b a tt e r y  p a rts  lo a d e d  in  

a p p r o x im a t e ly  9 6  s te e l fre ig h t c o n t a in e r s  t o  b e  s h ip p e d  f r o m  th e  

p o r t  o f  N e w  O r le a n s ,  L o u is ia n a  to  B ra z il .  (M o d e  3 . )

W i t h d r a w a l s

A p p lic a tio n
N o .

A p p lic a n t R e g u la t io n (s )  a ffe c t e d

8 4 1 3 - X W ill ia m s  In te rn a tio n a l, W a lle d  L a k e , M l .......................... 4 9  C F R  1 7 2 .1 0 1 , 1 7 3 .1 0 2 , 1 7 3 .1 1 4 , 

1 7 3 .3 0 2 (a ) (1 ) ,  1 7 3 .8 7 ,  1 7 5 .3 ,  1 7 8 .4 2 .

9 4 9 3 -N 4 9  C F R  1 7 8 .1 3 5 ...................... ..........................................................

N a t u r e  o f  e x e m p t io n  th e r e o f

T o  a u t h o r iz e  s h ip m e n t  o f  a  s m a ll s ta rt e r  c a rt r id g e  a n d  o x y g e n  c y l in d e r  w ith  

e le c t r ic  s q u ib  a s s e m b ly  a ffix e d  o n  a n  in te rn a l c o m b u s t io n  e n g in e  in  n o n -  

D O T  s p e c if ic a t io n  p a c k a g in g .  (M o d e s  1, 2 ,  a n d  4 . )  - 

T o  a u t h o r iz e  s h ip m e n t  o f  p a in t  a n d  p a in t  r e la t e d  m a te r ia ls , c la s s e d  a s  

f la m m a b le  liq u id s  in  D O T  S p e c if ic a t io n  3 7 C  5  g a l lo n  c a p a c it y  c o n t a in e r  

w ith o u t  c irc u m fe re n t ia l r in g s  in  th e  h e a d . ( M o d e  1 .)

Denials9241-X—Request by Stoneco, Inc., Dacono, CO to authorize transport of explosive pest repellent devices, in fiberboard boxes packed in DOT Specification 12B fiberboard boxes denied as being unnecessary May 5,1986.
9 3 5 1 -X — R e q u e s t b y  B e m c o  In c .,  C h a th a m ,  

O n ta r io ,  C a n a d a  to  a u th o r iz e  c e r t a in

flammable compressed gases and Class A  or B poisons to be shipped in non-DOT specification welded cylinders similar to DOT Specifications 3AA cylinders denied as being unnecessary May 5,1986.9563-N—Request by W.R. Grace & Co., Lexington, M A to authorize highway shipment of nitrogen, refrigerated liquid (cryogenic liquid) as essentially non-

regulated when offered under certain conditions denied May 20,1986.Issued at Washington, DC, on June 23,1986. ). Suzanne Hedgepeth,
Chief Exemptions Branch, Office of 
Hazardous Materials Transportation.[FR Doc. 86-14696 Filed 6-30-86; 8:45 am)
B I L L I N G  C O D E  4 9 1 0 - 6 0 - M
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Availability of the Federal 
Radionavigation Plan

a g e n c y : Department of Transportation (DOT), Research and Special Programs Administration (RSPA).
a c t i o n : Availability for Comment.
SUMMARY: A  previous notice on this subject published in the Federal Register, Vol. 50, No. 123, June 26,1985, 50 FR 26426, required that all comments be received by June 30,1986. This date has been changed to September 30,1986 to accommodate comments by the aviation community.
D ATE: Comments must be received by September 30,1986.
ADDRESS: Comments for consideration by the DOT Navigation Working Group should be forwarded to Dockets Branch, Materials Transportation Bureau, U.S. Department of Transportation, 20590. Comments should be submitted in two copies. The Dockets Branch is located in Room 8426 of the Nassif Building, 400 Seventh Street, SW., Washington, DC 20590. Office hours are 8:30 a.m. to 5:00 p.m., Monday through Friday. Telephone (202) 426-3148.
FOR FURTHER INFORMATION CO N TA C T: David Scull, Office of Program Management and Administration, Office of Budget and Programs, Research and Special Programs Administration, Department of Transportation, 400 Seventh Street, SW., Washington, DC 20590(202)426-9520.
SUPPLEMENTARY INFORMATION: .A copy of the Federal Radionavigation Plan is available for inspection in the Dockets Branch.Additionally, copies are available from the National Technical Information Service (NTIS), 5285 Port Royal Road, Springfield, Virginia 22161, and only from that source. The stock number and prices are as follows:The Federal Radionavigation Plan— AD A 151295 Paper Copy, $17.50 Microfiche, $4.56Issued in Washington, DC, on June 23,1986. 
M .  C y n th ia  D o u g la s s ,
A  dministrator.[FR Doc. 86-14769 Filed 6-30-86; 8:45 am]
B I L L I N G  C O D E  4 9 1 0 - 6 0 - M

DEPARTMENT OF THE TREASURY

Public information Collection 
Requirements Submitted to OMB for 
ReviewDated: June 26,1986.The Department of Treasury has submitted the following public information collection requirements to OMB for review and clearance under the Paperwork Reduction Act of 1980. Pub. L. 96-511. Copies of these submissions may be obtained by calling the Treasury Bureau Clearance Officer listed. Comments regarding these information collections should be addressed to the OMB reviewer listed and to the Treasury Department Clearance Officer, Room 7221,1201 Constitution Avenue. NW., Washington, DC 20220.Internal Revenue Service
OM B Number: 1545-0162 
Form Number: IRS Form 4136 
Type o f Review : Revision 
Title: Computation of Credit for Federal Tax on Gasoline and Special fuels 
OM B Number: 1545-1930 
Form Number: IRS Form 8396 
Type o f Review : Revision 
Title: Mortgage Interest Credit 
OM B Number: 1545-0936 
Form Number: IR S  Form 8453 
Type o f Review : Revision 
Title: U.S. Individual Income Tax Declaration for Electronic Filing. Clearance Officer: Garrick Shear (202) 566-6150, Room 5571, 111 Constitution Avenue, N.W., Washington, D.C. 20224 OMB Reviewer: Robert Neal (202) 395-6880, Office of Management and Budget, Room 3208, New Executive Office Building, Washington, D.C. 20503. 
D o u g la s  J, C o l le y ,
Departmental Reports Managem ent O ffice. [FR Doc. 86-14846 Filed 6-30-86; 8:45 am]
B I L L I N G  C O D E  4 8 1 0 - 2 5 - M

UNITED STATES INFORMATION 
AGENCY

Reporting and Recordkeeping 
Requirements Under OMB Review

AGENCY: United States Information Agency.
a c t i o n : Notice of reporting requirements submitted for OMB review.

s u m m a r y : Under the provisions of the Paperwork Reduction Act (44 U.S.C. Chapter 35), agencies are required to submit proposed reporting and recordkeeping requirements to OMB for review and approval, and to publish a notice in the Federal Register; notifying the public that the agency has made such a submission. USIA is requesting a generic clearance of its public opinion surveys which are conducted abroad.
D A TE: Comments must be received on or before July 30,1986.Copies: Copies of the request for clearance (S.F. 83), supporting statement, instructions, transmittal letters, and other documents submitted to OMB for review may be obtained from the Agency Clearance Officer. Comments on the items listed should be submitted to the OMB Reviewer.
FOR FURTHER INFORMATION C O N TA C T: Agency Clearance Officer: John Davenport, U.S. Information Agency, M/ ASP, 400 C Street, SW., Washington,D.C. 20547. Telephone (202) 485-7505, and OMB Reviewer: Bruce McConnell, Office of Information and Regulatory Affairs, Office of Management and Budget, New Executive Office Building, Washington, DC 20503 Telephone (202) 395-3785.
SUPPLEMENTARY INFORMATION: Title: USIA Surveys, Form Number: No form used for this information collection.Abstract: Executive Order 12048 of March 27,1978, requires the Director of the U.S. Information Agency to be the principal advisor within the U.S. Government on international, educational, informational and cultural matters. The scope of the USIA Director’s advice includes assessments of the impact conducts public opinion surveys overseas as a means of obtaining such information. The agency seéks clearance from OMB for these foreign opinion surveys.Dated: June 21,1986.
C h a r le s  N .  C a n e s tr o ,
Management A n alyst Federal Register 
Liaison.[FR Doc. 86-14772 Filed 6-30-86; 8:45 amj 
B I L L I N G  C O D E  8 2 3 0 - 0 1 - M

Reporting and Information Collection 
Requirement Under OMB ReviewUSIA announcement in 51 FR 22378 of June 19,1986, subject “Reporting and
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Information Collection Requirement Under OMB Review”, contained extraneous material which was not deleted before printing. The announcement is repeated in its proper context.
A G E N C Y : United States Information Agency.a c t io n : Notice of reporting requirement submitted for OMB review.
SU M M A R Y : Under the provisions of the Paperwork Reduction Act (44 U.S.C. Chapter 35), agencies are required to submit proposed or established reporting and recordkeeping requirements to OMB for review and approval, and to publish a notice in the Federal Register notifying the public that the agency has made such a submission. USIA is requesting clearance of an internal form IAP-90, which is used to collect information on the availability of performing artists for appearances overseas on behalf of the United States. d a t e : Comments must be received by July 21,1986.Copies: Copies of the request for clearance (SF-83), supporting statement, instructions, transmittal letter and other documents submitted to OMB for review may be obtained from the USIA Clearance Officer. Comments on the item listed should be submitted to the Office of Information and Regulatory Affairs of OMB, attention Desk Officer for USIA.FOR FURTHER IN FO R M A T IO N  C O N T A C T : Agency Clearance Officer, John Davenport, U.S. Information Agency, M/ ASP—Room 623, 301 4th Street, SW., Washington, DC 20547, telephone (202) 485-7505. And OMB Review: Bruce McConnell, Office of Information and Regulatory Affairs, Office of Management and Budget. New Executive Office Building, Washington. DC, 20503, telephone (202) 395-3785. 
SU PP LEM EN T A R Y  IN FO R M A T IO N :Title: Fact Sheet for Performing Artists Touring Privately.Form Number. IAP-90.Abstract: Under the requirements of Pub. L. 87-256, The Mutual Educational and Cultural Exchange Act of 1961, The

U.S. Information Agency tries to strengthen the understanding and respect of the United States by foreign people through the sponsorship of performing artists and groups. This is done at minimal cost to the U.S. Government by our program of selecting artists on private tours overseas to schedule performances, in countries of the United States Government. The purpose of these programs is to strengthen the ties which unite us with other nations by demonstrating the educational and cultural interests, developments, and achievements of the people of the United States, and the contributions being made toward a peaceful and more fruitful life for people throughout the world.Dated: June 13., 1986.Charles N. Canestro,
Federal Register Liaison.[FR Doc. 86-14773 Filed 6-30-86; 8:45 am] 
B I L L I N G  C O D E  6 2 3 0 - 0 1 - M

VETERANS ADMINISTRATION 

Agency Form Under OMB Review

A G E N C Y : Veterans Administration. 
a c t i o n : Notice.The Veterans Administration has submitted to OMB for review the following proposal for the collection of information under the provisions of the Paperwork Reduction Act (44 U.S.C. Chapter 35). This document contains a revision and lists the following information.(1) The department or staff office issuing the form, (2) the title of the form,(3) the agency form number, if applicable, (4) how often the form must be filled out, (5) who will be required or asked to report, (6) an estimate of the number of responses, (7) an estimate of the total number of hours needed to fill out the form, and (8) an indication of whether section 3504(h) of Pub. L. 96-511 applies.
A D D R E S S E S : Copies of the form and supporting documents may be obtained from Jill Cottine, Agency Clearance Officer (732), Veterans Administration.

810 Vermont Avenue, NW, Washington, DC 20420, (202) 389-2146. Comments and questions about the items on the list should be directed to the V A ’s OMB Desk Officer, Dick Eisenger, Office of Management and Budget, 726 Jackson Place, NW, Washington. DC 20503, (202) 395-7316.
DATES: Comments on the information collection should be directed to the OMB Desk Officer within 60 days of this notice.

D a te d : Ju n e  2 5 ,1986.

B y  d ire c tio n  o f  the A d m in is tr a to r.David A .  C o x ,

A ssociated D eputy A  dministrator fo r  
Management.Revision1. Department of Veterans Benefits2. Statement of Purchaser or Owner Assuming Seller’s Loan3. V A  Form 26-63824. On occasion5. Individuals or households; Businesses or other for-profit6. 20,000 responses7. 5,000 hours8. Not applicableRevision1. Department of Medicine and Surgery2. Application for Medical Benefits3. V A  Form 10-104. On occasion5. Individuals or households6. 3,000,000 responses7. 420,000 hours8. Not applicableNew1. Department of Medicine and Surgery2. Application for Physicians, Dentists, Podiatrists and Optometrists3. V A  Form 10-28504. On occasion5. Individuals or households 6.12,900 responses7. 6,450 hours8. Not applicable
[F R  D o c . 86-14828 F ile d  6 -3 0 -8 6 ; 8:45 am ) 
B I L L I N G  C O D E  8 3 2 0 - 0 1 - M
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Sunshine Act Meetings

This section of the FED ER A L R EG ISTER  
contains notices of m eetings published 
under the “ Governm ent in the Sunshine 
A ct” (Pub. L. 94 -409) 5 U.S.C. 552b(e)(3).
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F E D E R A L  E N E R G Y  R E G U L A T O R Y  
C O M M IS S IO N

“ F E D E R A L  R E G IS T E R ”  C IT A T IO N  O F  
P R E V IO U S  A N N O U N C E M E N T : June 24,1986, 51 FR 23024.
P R E V IO U S L Y  A N N O U N C E D  TIME A N D  D A T E  
O F  M EET IN G : June 25,1986,10:00 a.m. 
C H A N G E  IN THE M EET IN G : The following Docket Number and Company have been added:
Item No., Docket No. and Company
R P -6 — R P 8 6 -4 5 -0 0 0 , E l P a s o  N a tu r a l G a s  

C o m p a n y  Kenneth F. Plumb,
Secretary.
[F R  D o c . 86-14852 F ile d  6-2fr-86; 4:36 pm] 
B I L L I N G  C O D E  6 7 1 7 - 0 2 - M

2
F E D E R A L  L A B O R  R E L A T IO N S AU T H O R IT Y  
C IT A T IO N  O F  P R E V IO U S  A N N O U N C E M E N T :Tuesday, June 10,1986 (51 FR 21051). 
C H A N G E S : The comment date that was originally announced has been changed. The Authority originally announced that written comments concerning four major revisions to the Authority's regulations under consideration that wrere discussed at meetings of the Authority held on June 24 and June 26,1986, must be received by July 11,1986. The date by which such comments must be received has been changed to August 1,1986. As noted in the previous announcement, two copies of written comments should

be submitted to Harold D. Kessler, Director of Case Management, FLRA, 500 C Street, SW „ Washington, DC 20424.
F O R  FU R TH ER  IN FO R M A T IO N  P L E A S E  
C O N T A C T : Harold D. Kessler, (202) 382- 0715.

D a te d : Ju n e  27,1986.Jacqueline R. Bradley,
Executive Director, Federal Labor Relations 
Authority.
IF R  D o c . 86-14965 F ile d  6 -2 7 -8 6 ; 3:52 pm] 
B I L L I N G  C O D E  6 7 2 7 - 0 1 - M3
F E D E R A L  R E S E R V E  S Y S T E M  B O A R D  O F  
G O V E R N O R S

TIM E A N D  D A T E : 12:00 Noon, Monday, July 7, 1986.
p l a c e : Marriner S. Eccles Federal Reserve Board Building, C Street entrance between 20th and 21st Streets, NW., Washington, DC 20551.
S T A T U S : Closed.
M A T T E R S T O  B E  C O N S ID E R E D :

1. P ro p o se d  a c q u is itio n  o f  a 
c o m m u n ic a tio n s  n e tw o rk  w ith in  th e F e d e r a l  
R e s e r v e  S y s te m .

2. P e rso n n e l a c tio n s  (a p p o in tm e n ts , 
p ro m o tio n s, a ss ig n m e n ts , r e a ss ig n m e n ts , a n d  
s a la r y  a ctio n s) in v o lv in g  in d iv id u a l F e d e r a l  
R e s e r v e  S y s te m  e m p lo y e e s .

3. A n y  ite m s ca rrie d  fo r w a r d  from  a 
p r e v io u s ly  a n n o u n c e d  m e e tin g .

C O N T A C T  P E R S O N  F O R  M O R E  
i n f o r m a t i o n : Mr. Joseph R. Coyne, Assistant to the Board; (202) 452-3204. You may call (202) 452-3207, beginning at approximately 5 p.m. two business days before this meeting, for a recorded announcement of bank and bank holding company applications scheduled for meeting.

D a te d : Ju n e  27,1986.James McAfee,
Associate Secretary of the Board.
[F R  D o c . 86-14953 F ile d  6 -2 7 -8 6 ; 3:36 pm ] 
B I L L I N G  C O D E  6 2 1 0 - 0 1 - M

Federal Register
V o i. 51, N o . 126 
T u e s d a y , Ju ly  1, 1986

4
S E C U R IT IE S  A N D  E X C H A N G E  C O M M IS S IO NNotice is hereby given, pursuant to the provisions of the Government in the Sunshine Act, Pub. L. 94-409, that the Securities and Exchange Commission will hold the following meeting during the week of June 30,1986:A closed meeting will be held on Tuesday, July 1,1986, at 2:30 p.m.The Commissioners, Counsel to the Commissioners, the Acting Secretary of the Commission, and recording secretaries will attend the closed meeting. Certain staff members who are responsible for the calendared matters may also be present.The General Counsel of the Commission, or his designee, has certified that, in his opinion, one or more of the exemptions set forth in 5 U.S.C. 552b(c)(4), (8), (9)(A) and (10) and 17 CFR 200.402(a)(4), (8), (9)(i) and (10), permit consideration of the scheduled matters at a closed meeting.Commissioner Fleischman, as duty officer, voted to consider the items listed for the closed meeting in a closed session.The subject matter of the closed meeting scheduled for Tuesday, July 1, 1986, at 2:30 p.m., will be:

In stitu tio n  o f  in ju n c tiv e  a c tio n s .
F o rm a l ord ers o f  in v e s tig a tio n .
S e ttle m e n t o f  in ju n c tiv e  a c tio n .
S e ttle m e n t o f  a d m in is tr a tiv e  p r o c e e d in g s  o f  

a n  e n fo rc e m e n t n a tu re .
In stitu tio n  o f  a d m in is tr a tiv e  p r o c e e d in g s  o f  

a n  e n fo rc e m e n t n a tu re .At times changes in Commission priorities require alterations in the scheduling of meeting items. For further information and to ascertain what, if any, matters have been added, deleted or postponed, please contact: Douglas Michael at (202) 272-2467.Shirley E. Hollis,
Acting Secretary.
Ju n e  26,1 9 8 6 .

[F R  D o c . 86-14904 F ile d  6 -2 7 -8 6 ; 12:53 pm ) 
B I L L I N G  C O D E  8 0 1 0 - 0 1 - M
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4-00236

DEPARTMENT OF THE TREASURY 

FINANCIAL MANAGEMENT SERVICE 

(Dept. Circular 570; 1986 Rev.)

COMPANIES HOLDING CERTIFICATES OF AUTHORITY AS ACCEPTABLE SURETIES ON 
FEDERAL BONDS AND AS ACCEPTABLE REINSURING COMPANIES

Effective: July 1, 1986

This Circular is published annually, as of July 1, solely for the 
information of Federal bend-approving officers and persons required to 
give bonds to the United States. Copies of this Circular and other 
information pertinent to Federal sureties may be obtained from: Surety 
Bond Branch, Financial Management Service, Department of the Treasury, 
Washington, DC 20226. Telephone: (202) 634-2214. Interim changes are 
published in the FEDERAL REGISTER as they occur (See Note a/).

The following companies have complied with the law and the 
regulations of the Treasury Department and are acceptable as sureties and 
reinsurers on Federal bonds (under Sections 9304 to 9308 of Title 31 of 
the United States Code), to the extent of and with respect to the 
localities indicated, except as indicated in Footnote 1.

W. E. Douglas

IMPORTANT INFORMATION IS CONTAINED IN THE NOTES AT THE END OF THIS 
CIRCULAR. PLEASE READ THE NOTES CAREFULLY.
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AID Insurance Company (Mutual).2*

Accredited Surety and Casualty Company, Inc. BUSINESS ADDRESS: 918 
South Orange Avenue, Orlando, FL 32806. UNDERWRITING LIMITATION b/: 
$267,000. SURETY LICENSES c/: AL, FL, GA, IN, LA, MS, VA. INCORPORATED 
IN: Florida. FEDERAL PROCESS AGENTS d/.

The Aetna Casualty and Surety Company. BUSINESS ADDRESS: 151 
Farmington Avenue, Hartford, CT 06156. UNDERWRITING LIMITATION b/: 
$127,919,000, SURETY LICENSES c/: All except AS. INCORPORATED IN: 
Connecticut. FEDERAL PROCESS AGENTS d/.

Aetna Casualty and Surety Company of Illinois. BUSINESS ADDRESS: 
1020-31st Street, Downers Grove, IL 60515. UNDERWRITING LIMITATION b/: 
$26,917,000. SURETY LICENSES ç/: All except AS, GU, ME, PR, VI. 
INCORPORATED IN: Illinois. FEDERAL PROCESS AGENTS d/.

Aetna Life and Casualty Company. BUSINESS ADDRESS: 151 Farmington 
Avenue, Hartford, CT 06156. UNDERWRITING LIMITATION b/: $246,755,000. 
SURETY LICENSES c/: CT, DC. INCORPORATED IN: Connecticut. FEDERAL PROCESS 
AGENTS d/.

Aetna Reinsurance Company. BUSINESS ADDRESS: One Franklin Plaza, 
Philadelphia, PA 19102. UNDERWRITING LIMITATION b/: $3,429,000. SURETY 
LICENSES c/: AL, CA, DE, GA, HI, IN, IA, KS, LA, MS, NJ, NY, OK, TX, UT. 
INCORPORATED IN: Delaware. FEDERAL PROCESS AGENTS d/.

Affiliated EM Insurance Company. BUSINESS ADDRESS: Allendale Park, 
P.O. Box 7500, Johnston, RI 02919. UNDERWRITING LIMITATION b/: 
$3,609,000. SURETY LICENSES c/: All except AS, GU. INCORPORATED IN: Rhode 
Island. FEDERAL PROCESS AGENTS d/.

Alaska Pacific Assurance Company. BUSINESS ADDRESS: 4040 "B" Street, 
Anchorage, AK 99503. UNDERWRITING LIMITATION b/: $1,789,000. SURETY 
LICENSES c / i AK, CA, ID, MS, OR, SD. INCORPORATED IN: Alaska. FEDERAL 
PROCESS AGENTS d/.

Allegheny Mutual Casualty Company. BUSINESS ADDRESS: 485 Chestnut 
Street, Meadville, PA 16335. UNDERWRITING LIMITATION b/: $307,000. SURETY 
LICENSES c/: DC, FL, IL, IN, LA, MD, MI, NJ, OH, CK, PA, TN, TX, WI. 
INCORPORATED IN: Pennsylvania. FEDERAL PROCESS AGENTS d/.

Allendale Mutual Insurance Company. BUSINESS ADDRESS: Post Office 
Box 7500, Johnston, RI 02919. UNDERWRITING LIMITATION b/: $22,375,000. 
SURETY LICENSES c/: All except AS, GU, PR. INCORPORATED IN: Rhode 
Island. FEDERAL PROCESS AGENTS d/.

Allianz Insurance Company.1* BUSINESS ADDRESS: Post Office Box 
54897, Terminal Annex, Los Angeles, CA 90054. UNDERWRITING LIMITATION b/: 
$4,589,000. SURETY LICENSES c/: All except AS, GU, OK. INCORPORATED IN: 
California. FEDERAL PROCESS AGENTS d/.

*See footnotes at end of Circular.
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Allied Mutual Insurance Company.2* BUSINESS ADDRESS: 701 Fifth 

Avenue, Des Moines, IA 50309. UNDERWRITING LIMITATION b/: $10,288,000. 
SURETY LICENSES c/ i AZ, AR, CA, GO, DC, ID, IL, IN, IA, KS, MN, MO, MT, 
NE, NV, NM, ND, CK, OR, SD, TX, UT, WA, WI, WY. INCORPORATED IN: Iowa. 
FEDERAL PROCESS AGENTS d/.

Allstate Insurance Company. BUSINESS ADDRESS: Allstate Plaza, 
Northbrook, IL 60062. UNDERWRITING LIMITATION b/: $328,906,000. SURETY 
LICENSES c / i All except AL, GU, KY, OH, VI. INCORPORATED IN: Illinois. 
FEDERAL PROCESS AGENTS d/.

American Agricultural Insurance Company.1* BUSINESS ADDRESS: 225 
Touhy Avenue, Park Ridge, IL 60068. UNDERWRITING LIMITATION b/: 
$4,892,000. SURETY LICENSES c/ i AZ, CO, FL, GA, ID, IL, IN, IA, KS, MA, 
NY, MO, NM, NC, ND, OR, PA, SC, TX, UT, VA, WA, WI. INCORPORATED IN: 
Indiana. FEDERAL PROCESS AGENTS d/.

American Automobile Insurance Company. 1* BUSINESS ADDRESS: 777 San 
Marin Drive, Novato, CA 94998. UNDERWRITING LIMITATION b/: $7,238,000. 
SURETY LICENSES c / i All except AS, GU, PR, VI. INCORPORATED IN: Missouri. 
FEDERAL PROCESS AGENTS d/.

AMERICAN BANKERS INSURANCE COMPANY OF FLORIDA. BUSINESS ADDRESS: 
11222 Quail Roost Dr., Miami, FL 33157. UNDERWRITING LIMITATION b/: 
$4,790,000. SURETY LICENSES c / i All except AS, GU, PR. INCORPORATED IN: 
Florida. FEDERAL PROCESS AGENTS d/.

American Bonding Company. BUSINESS ADDRESS: 8601 Beverly Boulevard, 
Los Angeles, CA 90048. UNDERWRITING LIMITATION b/: $426,000. SURETY 
LICENSES c / i AK, AZ, AR, CA, CO, DC, HI, ID, IA, KS, MO, MT, NE, NV, KM, 
CK, OR, TX, UT, WA. INCORPORATED IN: Nebraska. FEDERAL PROCESS AGENTS<V.

American Casualty Company of Reading, Pennsylvania. BUSINESS ADDRESS: 
CNA Plaza, Chicago, IL 60685. UNDERWRITING LIMITATION b/: $7,534,000. 
SURETY LICENSES c / i All except AS, GU, VI. INCORPORATED IN: Pennsylvania. 
FEDERAL PROCESS AGENTS d/.

American Credit Indemnity Company. BUSINESS ADDRESS: 300 St. Paul 
Place, Baltimore, MD 21202. UNDERWRITING LIMITATION b/: $5,717,000. SURETY 
LICENSES c / i All except AS, GU, HI, PR, VI. INCORPORATED IN: New York. 
FEDERAL PROCESS AGENTS d/.

American Econany Insurance Company. BUSINESS ADDRESS: 500 North 
Meridian Street, Indianapolis, IN 46207. UNDERWRITING LIMITATION b/: 
$10,726,000. SURETY LICENSES c / i All except AS, CT, GU, ME, NH, NJ, PR, 
VI. INCORPORATED IN: Indiana. FEDERAL PROCESS AGENTS d/.

*See footnotes at end of Circular.
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American Employers * Insurance Canpany. BUSINESS ADDRESS: One Beacon 
Street. Boston, MA 02108. UNDERWRITING LIMITATION b/: $5,862,000. SURETY 
LICENSES c/ i All except AS, GU, PR. INCORPORATED IN: Massachusetts. 
FEDERAL PROCESS AGENTS d/.

American Fidelity Ccmpany. BUSINESS ADDRESS: Post Office Box 960, 
Manchester, NH 03107. UNDERWRITING LIMITATION b/: $848 f 000. SURETY
LICENSES c/: AK, CT, DC, IA, ME, MD, MA, MS, NE, NH, ND, CK, RI, SD, UT, 
VT, WV. INCORPORATED IN: Vermont. FEDERAL PROCESS AGENTS d/.

American Fire and Casualty Ccmpany. BUSINESS ADDRESS: 136 North 
Third Street, Hamilton', OH 45025. UNDERWRITING LIMITATION b/: $4,248,000. 
SURETY LICENSES c/: AL, AR, CO, DC, FL, GA, KS, KY, LA, MD, MS, NC, CK, 
SC, TN, TX, VA. INCORPORATED IN: Florida. FEDERAL PROCESS AGENTS d/.

amoriran renerai Fire and Casualty Ccmpany. 1* BUSINESS ADDRESS: Post 
Office Box 1502; Houston, TX 77001. UNDERWRITING LIMITATION b/: 
$3,028,000. SURETY LICENSES ç / i AR, LA, NM, CK, TX. INCORPORATED IN: 
Texas. FEDERAL PROCESS AGENTS d/.

American Guarantee and Liability Insurance Ccmpany. BUSINESS ADDRESS^ 
231 North Martingale Road, Schaumburg, IL 60196. UNDERWRITING LIMITATION 
b/: $2,234,000. SURETY LICENSES c / i All except AS, GU, HI, PR, VI. 
INCORPORATED IN: Nav York. FEDERAL PROCESS AGENTS d/.

American Home Assurance Ccmpany.1* BUSINESS ADDRESS: 70 Pine Street, 
New York, NY 10270. UNDERWRITING LIMITATION b/: $8,758,000. SURETY 
LICENSES c / i All except AS, PR. INCORPORATED IN: New York. FEDERAL 
PROCESS AGENTS d/.

American Indemnity Ccmpany. BUSINESS ADDRESS: Post Office Box 1259, 
Galveston, TX 77553. UNDERWRITING LIMITATION b/: $4,303,000. SURETY 
LICENSES c/: AL, AZ, CA, CO, DC, FL, GA, IL, IN, IA, KS, KY, LA, MS, MO, 
MT, NE, NM, NC, OH, CK, SC, TN, TX, WI, WY. INCORPORATED IN: Texas.
FEDERAL PROCESS AGENTS d/.

The American Insurance Ccmpany.l* BUSINESS ADDRESS: 777 San Marin 
Drive, Novato, CA 94998. UNDERWRITING LIMITATION b/: $23,666,000. SURETY 
LICENSES ç / i All except AS, VI. INCORPORATED IN: New Jersey. FEDERAL 
PROCESS AGENTS d/.

American Manufacturers Mutual Insurance Ccmpany.l* BUSINESS ADDRESS: 
Long Grove, IL 60049. UNDERWRITING LIMITATION b/: $11,702,000. SURpY 
LICENSES c / i All except AS, GU, PR, VI. INCORPORATED IN: Illinois. 
FEDERAL PROCESS AGENTS d/.

American Motorists Insurance Ccmpany.l* BUSINESS ADDRESS: Long 
Grove, IL 60049. UNDERWRITING LIMITATION b/i $20,291,000. SURETY LICENSES 
c/ i All except AS, GU, VI. INCORPORATED IN: Illinois. FEDERAL PROCESS 
AGENTS d/.

*See footnotes at end of Circular.
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American Mutual Liability Insurance Company. BUSINESS ADDRESS: 

Wakefield, MA 01880. UNDERWRITING LIMITATION b/: $2,483,000. SURETY 
LICENSES c/: All except AS, GU, HI, PR, VI. INCORPORATED IN: 
Massachusetts. FEDERAL PROCESS AGENTS d/.

American National Fire Insurance Company« BUSINESS ADDRESS: 580 
Walnut Street, Cincinnati, OH 45202. UNDERWRITING LIMITATION b/: $806,000. 
SURETY LICENSES c/: All except AS, GU, PR, VI. INCORPORATED IN: New York. 
FEDERAL PROCESS AGENTS d/.

American Re-Insurance Company. BUSINESS ADDRESS: One Liberty Plaza, 
91 Liberty Street, New York, NY 10006. UNDERWRITING LIMITATION b/: 
$20,088,000. SURETY LICENSES c/: All except AS, GU, VI. INCORPORATED IN: 
Delaware. FEDERAL PROCESS AGENTS d/.

American Resources Insurance Co., Inc. BUSINESS ADDRESS: P.O. Box 
91149, Mobile, AL 36691. UNDERWRITING LIMITATION b/: $328,000. SURETY 
LICENSES c/: AL, GA, IN, KY, MS, TN. INCORPORATED IN: Alabama. FEDERAL 
PROCESS AGENTS d/.

American Southern Insurance Company. BUSINESS ADDRESS: Post Office 
Box 7369, Station C, Atlanta, GA 30357. UNDERWRITING LIMITATION b/: 
$1,152,000. SURETY LICENSES c/: AL, FL, GA, SC. INCORPORATED IN: Georgia. 
FEDERAL PROCESS AGENTS d/.

American States Insurance Company. BUSINESS ADDRESS: 500 North 
Meridian Street, Indianapolis, IN 46207. UNDERWRITING LIMITATION b/: 
$38,241,000. SURETY LICENSES c/: All except AS, CT, GU, ME, NH, NY, PR, 
VI. INCORPORATED IN: Indiana. FEDERAL PROCESS AGENTS d/.

American Surety and Casualty Canpany. BUSINESS ADDRESS: Post Office 
Box 52326, Jacksonville, FL 32201. UNDERWRITING LIMITATION b/: $257,000. 
SURETY LICENSES c/: FL. INCORPORATED IN: Florida. FEDERAL PROCESS AGENTS 
d/.

Amwest Surety Insurance Canpany. BUSINESS ADDRESS: P.O. Box 4500, 
Woodland Hills, CA 91365. UNDERWRITING LIMITATION b/: $782,000. SURETY
LICENSES c/: AK, AZ, CA, OO, FL, GA, ID, MT, NV, NM, OR, TX, WA, „WY. 
INCORPORATED IN: California. FEDERAL PROCESS AGENTS d/.

Antilles Insurance Company.1* BUSINESS ADDRESS: Post Office Box 
3507, Old San Juan, Puerto Rico 00904. UNDERWRITING LIMITATION b/: 
$855,000. SURETY LICENSES c/: PR. INCORPORATED IN: Puerto Rico. FEDERAL 
PROCESS AGENTS d/.

ANVIL INSURANCE COMPANY. BUSINESS ADDRESS: 18021 Cowan Street, 
Irvine, CA 92714. UNDERWRITING LIMITATION b/: $583,000. SURETY LICENSES 
c / i AZ, CA, ID, MT, NV, NM, OR, TX, UT, WA, WY. INCORPORATED IN: 
California. FEDERAL PROCESS AGENTS d/.

*See footnotes at end of Circular.
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Argonaut Insurance Gcmpany. BUSINESS ADDRESS : 250 Middlef ield Road, 
Menlo Park, CA 94025. UNDERWRITING LIMITATION b/: $6,741,000. SURETY 
LICENSES c/: All except AS, ME, PR, VI. INCORPORATED IN: California. 
FEDERAL PROCESS AGENTS d/.

Arkwr iqht-Boston Manufacturers Mutual Insurance Gcmpany. BUSINESS 
ADDRESS: 225 Wyman Street, Waltham, MA 02154. UNDERWRITING LIMITATION b/: 
$30,012,000. SURETY LICENSES c / i All except AS, GU, HI, ME, PA, PR, TN, 
VI, WV. INCORPORATED IN: Massachusetts. FEDERAL PROCESS AGENTS d/.

Associated Indemnity Corporation.1* BUSINESS ADDRESS: 777 San Marin 
Drive, Novator CA 94998. UNDERWRITING LIMITATION b/: $3,954,000. SURETY 
LICENSES c/: All except AS, GU, PR, VI. INCORPORATED IN: California. 
FEDERAL PROCESS AGENTS ¿ / .

Atlantic Mutual Insurance Company. BUSINESS ADDRESS: Atlantic 
Building, 45 Wall Street, New York, NY 10005. UNDERWRITING LIMITATION b/: 
$16,099,000. SURETY LICENSES c/: All except AL, GU, HI, VI. INCORPORATED 
IN: New York. FEDERAL PROCESS AGENTS d/.

The Automobile Insurance Company of Hartford, Connecticut. BUSINESS 
ADDRESS: 151 Farmington Avenue, Hartford, CT 06156. UNDERWRITING 
LIMITATION b/: $3,139,000. SURETY LICENSES ç/î All except AL, AS, DE, OJ. 
INCORPORATED IN: Connecticut. FEDERAL PROCESS AGENTS d/.

Auto-Owners Insurance Company. BUSINESS ADDRESS: Post Office Box 
30660, Lansing, MI 48909. UNDERWRITING LIMITATION b/: $30,485,000. SURETY 
LICENSES c/: AL, AZ, CA, FL, GA, IL, IN, IA, MI, MN, MO, NE, NC, ND, OH, 
SC, SD, TN, TX, UT, WI. INCORPORATED IN: Michigan. FEDERAL PROCESS AGENTS 
d/.

Balboa Insurance Gcmpany. BUSINESS ADDRESS: Post Office Box 19702, 
Irvine, CA 92713-9702. UNDERWRITING LIMITATION b/: $5,817,000. SURETY 
LICENSES c/: All except AS, LA, PR. INCORPORATED IN: California. FEDERAL 
PROCESS AGENTS d/.

Bankers Multiple Line Insurance Company. BUSINESS ADDRESS: 4810 North 
Kenneth Avenue, Chicago, IL 60630. UNDERWRITING LIMITATION b/: $1,907,000. 
SURETY LICENSES c/: All except AS, DE, GU, HI, ME, PR, VI. INCORPORATED 
IN: Iowa. FEDERAL PROCESS AGENTS d/.

Binford Insurance Gcmpany. BUSINESS ADDRESS: 1501 Woodfield Road, 
Suite 204S, Schaumburg, IL 60195. UNDERWRITING LIMITATION b/: $115,000. 
SURETY LICENSES c/: NM. INCORPORATED IN: New Mexico. FEDERAL PROCESS 
AGENTS d/.

BOND SAFEGUARD INSURANCE COMPANY. BUSINESS ADDRESS: 246 E. Janata 
Blvd., Lombard, IL 60148. UNDERWRITING LIMITATION b/: $85,000. SURETY 
LICENSES c/: IL. INCORPORATED IN: Illinois. FEDERAL PROCESS AGENTS d/.

*See footnotes at end of Circular.
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Boston Old Colony Insurance Company. BUSINESS ADDRESS: 180 Maiden 

Lane, New York, NY 10038. UNDERWRITING LIMITATION b/: $1,991,000. SURETY 
LICENSES c/z All except AS, GU. INCORPORATED IN: Massachusetts. FEDERAL 
PROCESS AGENTS d/.

The Buckeye Union Insurance Company. BUSINESS ADDRESS: Post Office 
Box 1499, Columbus, OH 43216. UNDERWRITING LIMITATION b/z $16,664,000. 
SURETY LICENSES c/z DC, FL, IL, IN, KY, MI, MO, NY, OH, PA, VA, WV. 
INCORPORATED IN: Ohio. FEDERAL PROCESS AGENTS d/.

CIM Insurance Corporation. BUSINESS ADDRESS: 3044 West Grand Blvd., 
Detroit, MI, 48202. UNDERWRITING LIMITATION b/: $2,569,000. SURETY
LICENSES c/z AL, AK, DC, ID, IL, IA, ME, MD, MI, MN, MS, NV, NY, NC, ND,
OH, RI, SC, SD, TN, TX, VT, WY. INCORPORATED IN: New York. FEDERAL 
PROCESS AGENTS d/.

CNA CASUALTY OF PUERTO RICO. BUSINESS ADDRESS: Call Box 70128, San 
Juan, PR 00936. UNDERWRITING LIMITATION b/z $862,000. SURETY LICENSES 
c/z PR. INCORPORATED IN: Puerto Rico. FEDERAL PROCESS AGENTS d/.

The Camden Fire Insurance Association. BUSINESS ADDRESS: 436 Walnut 
Street, Philadelphia, PA 19105-1109. UNDERWRITING LIMITATION b/z 
$24,904,000. SURETY LICENSES c/z All except AL, AK, AS, AR, DE, GA, GU,
HI, ID, LA, ME, MS, MT, NE, NH, CK, OR, PR, SC, SD, TN, TX, VT, VI, WA,
WY. (Fidelity only in AL, SC.) INCORPORATED IN: New Jersey. FEDERAL
PROCESS AGENTS d/.

Capitol Indemnity Corporation. BUSINESS ADDRESS: P.O. Box 5900, 
Madison, WI 53705. UNDERWRITING LIMITATION b/z $508,000. SURETY LICENSES
c/z AZ, FL, ID, IL, IN, IA, LA, MI, MN, MO, MT, NM, ND, OK, SD, TX, WI,
WY. INCORPORATED IN: Wisconsin. FEDERAL PROCESS AGENTS d/.

Centennial Insurance Cempany. BUSINESS ADDRESS: Atlantic Building, 45 
Wall Street, New York, NY 10005. UNDERWRITING LIMITATION b/z $4,132,000. 
SURETY LICENSES c/z All except AL, GU, VI. INCORPORATED IN: New York. 
FEDERAL PROCESS AGENTS d/.

Central Mutual Insurance Ccntpany. BUSINESS ADDRESS: 800 South 
Washington Street, Van Wert, OH 45891. UNDERWRITING LIMITATION b/z
$2,373,000. SURETY LICENSES c/z All except AS, AR, GU, HI, ND, OR, PR, SD, 
VI, WI. INCORPORATED IN: Ohio. FEDERAL PROCESS AGENTS d/.

THE CENTRAL NATIONAL INSURANCE COMPANY QF OMAHA. BUSINESS ADDRESS: 
105 South 17th St., Onaha, NE 68102. UNDERWRITING LIMITATION b/z
$3,806,000. SURETY LICENSES c/z All except AS, GU, NY, VI, INCORPORATED 
IN: Nebraska. FEDERAL PROCESS AGENTS d/.

*See footnotes at end of Circular.
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Century Indemnity Company. BUSINESS ADDRESS: 
Philadelphia, PA 19103. UNDERWRITING LIMITATION b/: 
LICENSES c/: All except AS, DE, GU, HI, OR, PR, VI 
Connecticut. FEDERAL PROCESS AGENTS d/.

1600 Arch Street, 
$644,000. SURETY 

. INCORPORATED IN:

CENTURY SURETY COMPANY. BUSINESS ADDRESS: 1889 Fountain Square Court, 
Columbus, OH 43224. UNDERWRITING LIMITATION b/: $335,000. SURETY LICENSES 
c/: IN, OH, WV. INCORPORATED IN: Ohio* FEDERAL PROCESS AGENTS d/.

The Charter Oak Fire Insurance Company. BUSINESS ADDRESS: One Tower 
Square, Hartford, CT 06183. UNDERWRITING LIMITATION b/: $5,785,000. SURETY 
LICENSES c/: All except AS, GU, VI. INCORPORATED IN: Connecticut. FEDERAL 
PROCESS AGENTS d/.

CHRYSLER INSURANCE COMPANY. BUSINESS ADDRESS: 901 Wilshire Drive, 
Troy, MI." 48084. UNDERWRITING LIMITATION b/: $4,633,000. SURETY
LICENSES c/: All except AS, GU, KS, NC, PR, VI. INCORPORATED IN:
Michigan. “ FEDERAL PROCESS AGENTS d/.

CIGNA INSURANCE COMPANY. BUSINESS ADDRESS: 1600 Arch Street, 
Philadelphia, PA 19103. UNDERWRITING LIMITATION b/: $7,995,000» SURETY 
LICENSES c/: All except AS, GU, HI, LA. INCORPORATED IN: California. 
FEDERAL PROCESS AGENTS d/.

The Cincinnati Insurance Canpany. BUSINESS ADDRESS: Post Office Box 
145496, Cincinnati, OH 45214. UNDERWRITING LIMITATION b/: $25,910,000. 
SURETY LICENSES c/: All except AS, CA, CT, GU, HI, LA, ME, MA, NH, NJ, 
PR, RI, SD, VT, VI. INCORPORATED IN: Ohio. FEDERAL PROCESS AGENTS d/.

Colonial Surety Gcmpany.l* BUSINESS ADDRESS: 9 Parkway Center, 
Borough of Greentree, Pittsburgh, PA 15220. UNDERWRITING LIMITATION b/: 
$433,000. SURETY LICENSES c/: DE, NJ, PA. INCORPORATED IN: Pennsylvania. 
FEDERAL PROCESS AGENTS d/.

Catmercial Insurance Company of Newark, New Jersey. .__BUSINESS
ADDRESS: 180 Maiden Lane, New York, NY 10038. UNDERWRITING LIMITATION ly: 
$3,441,000. SURETY LICENSES c/: All except AS, GU, PR, VI. INCORPORATED 
IN: New Jersey. FEDERAL PROCESS AGENTS d/.

Commercial Union Insurance Company. BUSINESS ADDRESS: One Beacon 
Street, Boston, MA 02108. UNDERWRITING LIMITATION b/: $11,682,000. SURETY 
LICENSES c/: All except AS, GU. INCORPORATED IN: Massachusetts. FEDERAL 
PROCESS AGENTS d/.

Consolidated Insurance Company. BUSINESS ADDRESS: 115 North 
Pennsylvania Street, Indianapolis, IN 46204. UNDERWRITING LIMITATION b/: 
$1,216,000. SURETY LICENSES c / i FL, ID, IL, IN, IA, KY, MI, OH, OR, TN, 
WA, WI. INCORPORATED IN: Indiana. FEDERAL PROCESS AGENTS d/.

*See footnotes at end of Circular.
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Continental Casualty Company. BUSINESS ADDRESS: CNA Plaza, Chicago, 

IL 60685. UNDERWRITING LIMITATION b/: $132,134,000. SURETY LICENSES c /i 
All except AS, GU. INCORPORATED IN: Illinois. FEDERAL PROCESS AGENTS 
d/.

The Continental Insurance Company. BUSINESS ADDRESS: 180 Maiden 
Lane, New York, NY 10038. UNDERWRITING LIMITATION b/: $18,184,000. SURETY 
LICENSES c/: All. INCORPORATED IN: New Hampshire. FEDERAL PROCESS AGENTS 
d/.

Continental Reinsurance Corporation. BUSINESS ADDRESS: 180 Maiden 
Lane, New York, NY 10038. UNDERWRITING LIMITATION b/: $2,099,000. SURETY 
LICENSES c/: AK, AZ, AR, CA, CD, DC, FL, HI, ID, IL, IN, IA, MI, MT, NV, 
NJ, NM, NY, NC, CK, OR, TX, UT, VA, WA. INCORPORATED IN: California. 
FEDERAL PROCESS AGENTS d/.

Continental Surety and Fidelity Insurance Company. BUSINESS ADDRESS: 
1120 Lincoln Street, Suite 1401, Denver, CO 80203. UNDERWRITING 
LIMITATION b/: $123,000. SURETY LICENSES c/: AK, GO, MT, NM, NT. 
INCORPORATED IN: Colorado. FEDERAL PROCESS AGENTS d/.

Continental Western Insurance Ccmpany. BUSINESS ADDRESS: Post Office 
Box 1594, Des Moines, IA 50306. UNDERWRITING LIMITATION b/: $3,199,000. 
SURETY LICENSES c/: AZ, AR, CO, DC, ID, IL, IN, IA, KS, KY, ME, MI, MN, 
MO, MT, NE, NV, NM, ND, CK, SD, TN, TX, UT, WI, WY. INCORPORATED IN:
Iowa. FEDERAL PROCESS AGENTS d/.

Contractor *s Bonding and Insurance Ccmpany. BUSINESS ADDRESS: 1213 
Valley Street, Seattle, WA 98109. UNDERWRITING LIMITATION b/: $395,000. 
SURETY LICENSES c/: AK, AZ, CA, CO, FL, ID, IN, KY, LA, MD, MO, MT, NV*, 
NM, ND, CK, OR, SC, TX, UT, VA, WA. INCORPORATED IN: Washington. FEDERAL 
PROCESS AGENTS d/.

Cooperativa de Seguros Multiples de Puerto Rico. BUSINESS ADDRESS: 
G.P.O. Box 3846, San Juan, Puerto Rico 00936. UNDERWRITING LIMITATION 
W : $3,054,000. SURETY LICENSES c/: PR. INCORPORATED IN: Puerto Rico. 
FEDERAI, PROCESS AGENTS d/.

Cornhusker Casualty Company. BUSINESS ADDRESS: 9140 West Dodge Road, 
Omaha, NE 68114. UNDERWRITING LIMITATION b/: $7,629,000. SURETY LICENSES 
c / i CO, IA, PCS, NE, SD, WY. INCORPORATED IN: Nebraska. FEDERAL PROCESS 
AGENTS d/.

CORONET INSURANCE COMPANY. BUSINESS ADDRESS: 3500 West Peterson 
Avenue, Chicago, IL 60659. UNDERWRITING LIMITATION b/: $1,780,000. SURETY 
LICENSES c/: FL, GA, IL, NV, TN, TX. INCORPORATED IN: Illinois. FEDERAL 
PROCESS AGENTS d/.

(See footnotes at end of Circular.
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Cumis Insurance Society, Inc.l* BUSINESS ADDRESS: Post Office Box 

1084, Madison, WI 53701. UNDERWRITING LIMITATION b/z $4,203,000. SURETY 
LICENSES c/z All except AS, GU, VI. INCORPORATED IN: Wisconsin. FEDERAL 
PROCESS AGENTS d/.

DELTA CASUALTY COMPANY.1* BUSINESS ADDRESS: 4711 North Clark Street, 
Chicago, IL 60640. UNDERWRITING LIMITATION b/z $486,000. SURETY LICENSES 
ç/z IL, IA. INCORPORATED IN: Illinois. FEDERAL PROCESS AGENTS d/.

DEVELOPERS INSURANCE COMPANY. BUSINESS ADDRESS: 333 Wilshire Avenue, 
Anaheim, CA 92801. UNDERWRITING LIMITATION b/z $310,000. SURETY LICENSES 
c/z CA, NV. INCORPORATED IN: California. FEDERAL PROCESS AGENTS d/.

Empire Fire and Marine Insurance Company. BUSINESS ADDRESS: 1624 
Douglas Street, Omaha, NE 68102. UNDERWRITING LIMITATION b/z $1,058,000. 
SURETY LICENSES c/z All except AS, CT, DE, DC, GU, LA, MA, NJ, NY, CK, OR, 
PR, RI, TN, VI, WV. INCORPORATED IN: Nebraska. FEDERAL PROCESS AGENTS 
d/.

The Employers1 Fire Insurance Company. BUSINESS ADDRESS: One Beacon 
Street, Boston, MA 02108. UNDERWRITING LIMITATION b/z $2,774,000. SURETY 
LICENSES c/z All except AS, GU, PR. INCORPORATED IN: Massachusetts. 
FEDERAL PROCESS AGENTS d/.

EMPLOYERS INSURANCE OF WAUSAU A Mutual Company. BUSINESS ADDRESS: 
2000 Westwood Drive, Wausau, WI 54401. UNDERWRITING LIMITATION b/z 
$23,356,000. SURETY LICENSES c/z All except AS, GU. INCORPORATED IN: 
Wisconsin. FEDERAL PROCESS AGENTS d/.

Employers Mutual Casualty Company. BUSINESS ADDRESS: Post Office Box 
712, Des Moines, IA 50303-0712. UNDERWRITING LIMITATION b/z $9,818,000. 
SURETY LICENSES c/z All except AS, GU, PR, VI. INCORPORATED IN: Iowa. 
FEDERAL PROCESS AGENTS d/.

Employers Reinsurance Corporation. BUSINESS ADDRESS: 5200 Metcalf, 
Poet Office Box 2991, Overland Park, KS 66201. UNDERWRITING LIMITATION b/z 
$53,975,000. SURETY LICENSES c/z All except AS, GU, HI, VI. INCORPORATED 
IN: Missouri. FEDERAL PROCESS AGENTS d/.

ENNIA REINSURANCE COMPANY OF AMERICA. 1* BUSINESS ADDRESS: 127 John 
Street, Ne«? York, NY 10038. UNDERWRITING LIMITATION b/z $1,517,000. SURETY 
LICENSES c/z AR, GA, ID, IL, IN, IA, KS, LA, MS, NY, C K , T X . 
INCORPORATED IN: New York. FEDERAL PROCESS AGENTS d/.

Erie Insurance Company. BUSINESS ADDRESS: 100 Erie Insurance Place, 
Erie, PA 16530. UNDERWRITING LIMITATION b/z $560,000. SURETY LICENSES c/z 
DC, IN, KY, MD, OH, PA, VA, WV. INCORPORATED IN: Pennsylvania. FEDERAL 
PROCESS AGENTS d/.

*See footnotes at end of Circular.
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EVANSTON INSURANCE COMPANY. BUSINESS ADDRESS: Shand Morahan Plaza, 

Evanston, IL 60201. UNDERWRITING LIMITATION b/; $5,605,000. SURETY 
LICENSES c/z DC, IL. INCORPORATED IN: Illinois. FEDERAL PROCESS AGENTSa/.

FAIRMONT INSURANCE COMPANY. BUSINESS ADDRESS: P.O. Box 7750, 
Burbank, CA 91510-7750. UNDERWRITING LIMITATION b/: $3,195,000. SURETY 
LICENSES c/z All except AL, AS, CT, GU, HI, ME, MA, MN, MO, NH, NJ, OH, 
PA, PR, RI, SD, TN, VT, VA, VI. INCORPORATED IN: California. FEDERAL 
PROCESS AGENTS d/.

Fanners Alliance Mutual Insurance Company. BUSINESS ADDRESS: 1122 
North Main Street, McPherson, KS 67460. UNDERWRITING LIMITATION b/: 
$815,000. SURETY LICENSES c/z AZ, CA, CO, ID, IN, IA, KS, MN, MO, MT, NE, 
NM, NY, ND, CK, OR, SD, TX, WA. INCORPORATED IN: Kansas. FEDERAL PROCESS 
AGENTS d/.

Farmland Mutual Insurance Canpany. BUSINESS ADDRESS: 1963 Bell Avenue, 
Des Moines, IA 50315. UNDERWRITING LIMITATION b/z $1,819,000. SURETY 
LICENSES c/z AR, OO, IL, IN, IA, KS, KY, MN, MO, MT, NE, NV, ND, OH, CK, 
SD, TX, WI, WY. INCORPORATED IN: Iowa. FEDERAL PROCESS AGENTS d/.

FAR WEST INSURANCE COMPANY. BUSINESS ADDRESS: P.O. Box 4500, Woodland 
Hills, CA 91365. UNDERWRITING LIMITATION b/z $108,000. SURETY LICENSES 
c/z CA. INCORPORATED IN: California. FEDERAL PROCESS AGENTS d/.

Federal Insurance Canpany. BUSINESS ADDRESS: 15 Mountain View Road, 
P.O. Box 1615, Warren, NJ 07061-1615. UNDERWRITING LIMITATION b/z 
$55,783,000. SURETY LICENSES c/z All except AS. INCORPORATED IN: New 
Jersey. FEDERAL PROCESS AGENTS d/.

FEDERATED MUTUAL INSURANCE COMPANY. 1* BUSINESS ADDRESS: 129 East 
Broadway, Owatonna, MN 55060. UNDERWRITING LIMITATION b/z $23,258,000. 
SURETY LICENSES c/z All except AK, AS, DE, GU, HI, ME, NH, PR, VI. 
INCORPORATED IN: Minnesota. FEDERAL PROCESS AGENTS d/.

The Fidelity and Casualty Canpany of New York. BUSINESS ADDRESS: 180 
Maiden Lane, New York, NY 10038. UNDERWRITING LIMITATION b/z $7,994,000. 
SURETY LICENSES c/z All except AS, GU, VI. INCORPORATED IN: New Hampshire. 
FEDERAL PROCESS AGENTS d/.

Fidelity and Deposit Canpany. BUSINESS ADDRESS: Charles and Lexington 
Streets, Baltimore, MD 21203. UNDERWRITING LIMITATION b/z $318,000. 
SURETY LICENSES c/z MD, TX. INCORPORATED IN: Maryland. FEDERAL PROCESS 
AGENTS d/.

Fidelity and Deposit Canpany of Maryland. BUSINESS ADDRESS: Charles 
and Lexington Streets, Baltimore, MD 21203. UNDERWRITING LIMITATION b/z 
$15,691,000. SURETY LICENSES c/z All except AS, GU. INCORPORATED IN: 
Maryland. FEDERAL PROCESS AGENTS d/.

*See footnotes at end of Circular.
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Firemans Fund Insurance Company. 1* BUSINESS ADDRESS; 777 San Marin 

Drive, Novato, CA 94998. UNDERWRITING LIMITATION b/z $100,829,000. SURETY 
LICENSES c/z All except AS. INCORPORATED IN; California. FEDERAL PROCESS 
AGENTS d/.

Firemen1s Insurance Company of Newark, New Jersey. BUSINESS ADDRESS; 
180 Maiden Lane, New York, NY 10038. UNDERWRITING LIMITATION b/z 
$21,665,000. SURETY LICENSES c/z All except AS, GU, PR, VI. INCORPORATED 
IN; New Jersey. FEDERAL PROCESS AGENTS d/.

First Financial Insurance Canpany. BUSINESS ADDRESS; 401-417 Fayette 
Avenue, Springfield, IL 62704. UNDERWRITING LIMITATION b/; $485,000. 
SURETY LICENSES c/z All except AL, AS, CA, CT, GU, ME, NE, NH, NJ, NY, NC, 
OK, PA, PR, VT, VI. INCORPORATED IN: Illinois. FEDERAL PROCESS AGENTS 
d/.

First Insurance Canpany of Hawaii, Ltd. BUSINESS ADDRESS: Post Office 
Box 2866, Honolulu, HI 96803. UNDERWRITING LIMITATION b/z $2,255,000. 
SURETY LICENSES c/z GU, HI. INCORPORATED IN: Hawaii. FEDERAL PROCESS 
AGENTS d/.

First National Insurance Company of America. BUSINESS ADDRESS: SAFECO 
Plaza, Seattle, WA 98185. UNDERWRITING LIMITATION b/z $2,855,000. SURETY 
LICENSES c/z All except AS, GU, HI, ME, NH, PR, VT, VI. INCORPORATED IN: 
Washington. FEDERAL PROCESS AGENTS d/.

Fremont Indemnity Company. BUSINESS ADDRESS: 1709 West Eighth Street, 
Los Angeles, CA 90017. UNDERWRITING LIMITATION b/z $2,627,000. SURETY 
LICENSES c/z AK, AZ, AR, CA, GO, DC, GA, ID, IL, IN, IA, KS, KY, LA, MI, 
MS, MO, MT, NV, NJ, NM, OH, CK, OR, PA, SC, SD, TX, VA, WA, WV, WI. 
INCORPORATED IN: California. FEDERAL PROCESS AGENTS d/.

Fritz Insurance Canpany. BUSINESS ADDRESS: 1501 Woodfield Road, Suite 
204S, Schaumburg, IL 60195. UNDERWRITING LIMITATION b/z $113,000. SURETY 
LICENSES c/z NM. INCORPORATED IN: New Mexico. FEDERAL PROCESS AGENTS d/.

General Accident Insurance Canpany of America. BUSINESS ADDRESS: 436 
Walnut Street, Philadelphia, PA 19105-1109. UNDERWRITING LIMITATION b/z 
$75,518,000. SURETY LICENSES c/z All except AL, AS, AR, GU, ME, SC, VI. 
(Fidelity only: AL, SC). INCORPORATED IN: Pennsylvania. FEDERAL PROCESS 
AGENTS d/.

GENERAL CASUALTY COMPANY OF WISCONSIN. BUSINESS ADDRESS: One General 
Drive, Sun Prairie, WI 53596. UNDERWRITING LIMITATION b/z $6,010,000. 
SURETY LICENSES ç/z IL, IN, IA, KS, MN, MO, NE, SD, WI. INCORPORATED IN: 
Wisconsin. FEDERAL PROCESS AGENTS d/.

*See footnotes at end of Circular.
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General Insurance Company of America. BUSINESS ADDRESS: SAFECO Plaza, 

Seattle, WA 98185. UNDERWRITING LIMITATION b/z $16,188,000. SURETY 
LICENSES c/z All except AS. INCORPORATED IN: Washington. FEDERAL PROCESS 
AGENTS d/.

General Reinsurance Corporation. BUSINESS ADDRESS: 695 East Main 
Street, P.O. Box 10350, Stamford, CT 06904-2350. UNDERWRITING LIMITATION 
b/z $67,726,000. SURETY LICENSES c/z All except AS, GU, HI, PR, VI. 
INCORPORATED IN: Delaware. FEDERAL PROCESS AGENTS d/.

The Glens Falls Insurance Canpany. BUSINESS ADDRESS: 180 Maiden 
Lane, Nev York, NY 10038. UNDERWRITING LIMITATION b/z $1,333,000. SURETY 
LICENSES c/z All except AS, GU, VI. INCORPORATED IN: Delaware. FEDERAL 
PROCESS AGENTS d/.

Global Surety & Insurance Co. BUSINESS ADDRESS: 160 Kiewit Plaza, 
Qnaha, NE 68131. UNDERWRITING LIMITATION b/z $1,532,000. SURETY LICENSES 
c/z AZ, CA, CO, MT, NE, SD. INCORPORATED IN: Nebraska. FEDERAL PROCESS 
AGENTS d/.

Globe Indemnity Company. 1* BUSINESS ADDRESS: 150 William Street, New 
York, NY 10038. UNDERWRITING LIMITATION b/z $10,163,000. SURETY LICENSES 
c/z All except AS, GU, PR, VI. INCORPORATED IN: Delaware. FEDERAL PROCESS 
AGENTS d/.

Grain Dealers Mutual Insurance Company. BUSINESS ADDRESS: Post Office 
Box 1747, Indianapolis, IN 46206. UNDERWRITING LIMITATION b/z $2,003,000. 
SURETY LICENSES c/z All except AL, AK, AS, CT, DE, DC, FL, GU, HI, ID, ME, 
MD, MA, MT, NH, NJ, NY, ND, PA, PR, RI, UT, VT, VI, WV. INCORPORATED IN: 
Indiana. FEDERAL PROCESS AGENTS d/.

GRAMERCY INSURANCE COMPANY. BUSINESS ADDRESS: 1001 Texas Avenue, 
Suite 240, Houston, TX 77002. UNDERWRITING LIMITATION b/z $230,000. 
SURETY LICENCES c/z DE, MD, TX. INCORPORATED IN: Texas. FEDERAL PROCESS
AGENTS d/.

Granite State Insurance Canpany. BUSINESS ADDRESS: Post Office Box 
960, Manchester, NH 03107. UNDERWRITING LIMITATION b/z $813,000. SURETY 
LICENSES c/z All except AS, CT, DE, GU, HI. INCORPORATED IN: New 
Hampshire. FEDERAL PROCESS AGENTS d/.

Great American Insurance Company. BUSINESS ADDRESS: 580 Walnut 
Street, Cincinnati, OH 45202. UNDERWRITING LIMITATION b/z $38,621,000. 
SURETY LICENSES c/z All except AS, GU, PR, VI. INCORPORATED IN: Ohio. 
FEDERAL PROCESS AGENTS d/.

Great Northern Insurance Company.1* BUSINESS ADDRESS: 15 Mountain 
View Road, P.O. Box 1615, Warren, NJ 07061-1615. UNDERWRITING LIMITATION 
b/z $1,588,000. SURETY LICENSES c/z All except AL, AS, AR, CA, CT, DE, 
GU, ID, NC, PR, TN, VI, WV. INCORPORATED IN: Minnesota. FEDERAL PROCESS 
AGENTS d/.

*See footnotes at end of Circular.
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Greater New York Mutual Insurance Company. BUSINESS ADDRESS: 215 
Lexington Avenue, New York, NY 10016. UNDERWRITING LIMITATION b/: 
$6,107,000. SURETY LICENSES c/: All except AK, AS, GU, HI, VI. 
INCORPORATED IN: New York. FEDERAL PROCESS AGENTS d/.

Gulf Insurance Company. BUSINESS ADDRESS: Post Office Box 1771, 
Dallas, TX 75221. UNDERWRITING LIMITATION b/: $8,913,000. SURETY LICENSES 
c/: All except AS, GU, NJ, PR, VI. INCORPORATED IN: Missouri. FEDERAL 
PROCESS AGENTS d/.

The Hamilton Mutual Insurance Gcmpany of Cincinnati, Ohio. BUSINESS 
ADDRESS: 1520 Madison Road, Cincinnati, OH 45206. UNDERWRITING 
LIMITATION b/: $359,000. SURETY LICENSES c/: IN, KY, MI, OH. INCORPORATED 
IN: Ohio. FEDERAL PROCESS AGENTS d/.

The Hanover Insurance Company. BUSINESS ADDRESS: 440 Lincoln Street, 
Worcester, MA 01605. UNDERWRITING LIMITATION b/: $17,961,000. SURETY 
LICENSES c/: All except AS, GU, PR, VI. INCORPORATED IN: New Hampshire. 
FEDERAL PROCESS AGENTS d/.

HAROO NATIONAL INSURANCE COMPANY. BUSINESS ADDRESS: P.O. Box 94309, 
Schaumburg, IL 60194. UNDERWRITING LIMITATION b/: $1,731,000. SURETY 
LICENSES c/: All except AS, GU, HI, PR, VI. INCORPORATED IN: New York. 
FEDERAL PROCESS AGENTS d/.

Harleysville Mutual Insurance Company. BUSINESS ADDRESS: 355 Maple 
Avenue, Harleysville, PA 19438. UNDERWRITING LIMITATION b/: $9,224,000. 
SURETY LICENSES c / : CA, CO, DE, DC, GA, IL, IN, IA, KS, MD, MI, MS, MO, 
NJ, NM, NC, OH, OK, PA, SC, TN, TX, UT, VA, WV, WI. INCORPORATED IN: 
Pennsylvania. FEDERAL PROCESS AGENTS d/.

Hartford Accident and Indemnity Ccmpany.1* BUSINESS ADDRESS: 
Hartford Plaza, Hartford, CT 06115. UNDERWRITING LIMITATION b/: 
$78,072,000. SURETY LICENSES c/: All except AS, GU, VI. INCORPORATED IN: 
Connecticut. FEDERAL PROCESS AGENTS d/.

Hartford Casualty Insurance Ccmpany.1* BUSINESS ADDRESS: Hartford 
Plaza, Hartford, CT 06115. UNDERWRITING LIMITATION b/: $6,702,000. SURETY 
LICENSES c/: All except AS, GU, PR, VI. INCORPORATED IN: New Jersey. 
FEDERAL PROCESS AGENTS d/.

Hartford Fire Insurance Company.1* BUSINESS ADDRESS: Hartford Plaza, 
Hartford, CT 06115. UNDERWRITING LIMITATION b/: $168,319,000. SURETY 
LICENSES c/: All except AS, VI. INCORPORATED IN: Connecticut. FEDERAL 
PROCESS AGENTS d/.

Hartford Insurance Company of Alabama.1* BUSINESS ADDRESS: Hartford 
Plaza, Hartford, CT 06115. UNDERWRITING LIMITATION b/: $916,000. SURETY 
LICENSES c/: AL, CK, PA. INCORPORATED IN: Alabama. FEDERAL PROCESS 
AGENTS d/.

*See footnotes at end of Circular.
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Hartford Insurance Company of Illinois.1* BUSINESS ADDRESS: Hartford 
Plaza, Hartford, CT 06115. UNDERWRITING LIMITATION b/: $3,079,000. SURETY 
LICENSES c/: IL, PA. INCORPORATED IN: Illinois. FEDERAL PROCESS AGENTSa /.

Hartford Insurance Company of the Midwest.1* BUSINESS ADDRESS:
Hartford Plaza, Hartford, CT 06115. UNDERWRITING LIMITATION b/:
$1,146,000. SURETY LICENSES c / i AK, AR, CT, DC, FL, GA, ID, IN, IA, KS, 
LA, MD, MI, MT, NE, NM, NY, ND, OR, PA, SC, TX, UT, VA, WV, WI. 
INCORPORATED In: Indiana. FEDERAL PROCESS AGENTS d/.

Hartford Insurance Company of the Southeast.!* BUSINESS ADDRESS: 
Hartford Plaza, Hartford, CT 06115. UNDERWRITING LIMITATION b/: $942,000. 
SURETY LICENSES c/ i FL, GA, LA, PA. INCORPORATED IN: Florida. FEDERAL 
PROCESS AGENTS d/7

THE HAWAIIAN INSURANCE & GUARANTY COMPANY, LIMITED. BUSINESS ADDRESS: 
P.O. Box 2255, Honolulu, HI 96804. UNDERWRITING LIMITATION b/: $818,000. 
SURETY LICENSES c / i AK, AZ, CA, HI, NV, OR, WA. INCORPORATED IN: Hawaii. 
FEDERAL PROCESS AGENTS d/.

Highlands Insurance Company. BUSINESS ADDRESS: 600 Jefferson Street, 
Houston, TX 77002. UNDERWRITING LIMITATION b/: $18,320,000. SURETY
LICENSES c/t All except AS, GU, VI. INCORPORATED IN: Texas. FEDERAL 
PROCESS AGENTS, d/.

Highlands Underwriters Insurance Company. BUSINESS ADDRESS: 600 
Jefferson Street, Houston, TX 77002. UNDERWRITING LIMITATION b/:
$1,567,000. SURETY LICENSES c / i AL, AZ, AR, CA, FL, GA, LA, MS, NM, CK, 
TX. INCORPORATED IN: Texas. FEDERAL PROCESS AGENTS d/.

The Heme Indemnity Company. BUSINESS ADDRESS: 59 Maiden Lane, New 
York, NY 10038. UNDERWRITING LIMITATION b/i $4,482,000. SURETY LICENSES 
c/ t All except AS, GU, PR. INCORPORATED IN: New Hampshire. FEDERAL PROCESS 
AGENTS d/.

The Heme Insurance Company. BUSINESS ADDRESS: 59 Maiden Lane, New 
York, NY 10038. UNDERWRITING LIMITATION b/: $39,048,000. SURETY LICENSES 
c / i All except AS, OJ, VI. INCORPORATED IN: New Hampshire. FEDERAL PROCESS 
AGENTS d/.

Houston General Insurance Company.1» BUSINESS ADDRESS: Post Office 
Box 2932, Fort Worth, TX 76113-2932. UNDERWRITING LIMITATION b/: 
$2,753,000. SURETY LICENSES c / i All except AS, CT, GU, HI, ME, MA, MN, 
NE, NH, NJ, NC, PA, PR, RI, VT, VI, WV, WI. INCORPORATED IN: Texas. 
FEDERAL PROCESS AGENTS d/.

*See footnotes at end of Circular.
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INA Reinsurance Company.1* BUSINESS ADDRESS: One Franklin Plaza, 
Philadelphia, PA 19102. UNDERWRITING LIMITATION b/: $12,718,000. SURErY 
LICENSES c/: All except" AS, GU, m ,  VI. INCORPORATED IN: Delaware. 
FEDERAL PROCESS AGENTS d/.

ITT Lyndon Property Insurance Company. BUSINESS ADDRESS: 12555 
Manchester Road, St. Louis, MO 63131. UNDERWRITING LIMITATION b/: 
$3,033,000. SURETY LICENSES ç/: All except AS, GU, ME, NH, NJ, NY, PR, WY. 
INCORPORATED IN: Missouri. FEDERAL PROCESS AGENTS d/.

Illinois National Insurance Co. BUSINESS ADDRESS: 133 South 4th 
Street, Springfield, IL 62701. UNDERWRITING LIMITATION b/: $1,562,000. 
SURETY LICENSES c/: ÄK, IL, IN, IA, KY, MD, MO, MT, NE, NH, NM, NY, ND, 
OH, SD, TX, UT, VT, WV. INCORPORATED IN: Illinois. FEDERAL PROCESS AGENTS 
d/.

IMPERIAL CASUALTY AND INDEMNITY COMPANY. 1* BUSINESS ADDRESS: 306 
South 15th Street, Qnaha, NE 68102. UNDERWRITING LIMITATION b/: 
$1,654,000. SURETY LICENSES c/z All except AL, AS, GU, HI, NY, NC, PR,
UT, VT, VI. INCORPORATED IN: Nebraska. FEDERAL PROCESS AGENTS d/.

Indemnity Company of California. BUSINESS ADDRESS: 333 Wilshire
Avenue, Anaheim, CA 92801. UNDERWRITING LIMITATION b/: $500,000.
SURETY LICENSES c/: CA. INCORPORATED IN: California. FEDERAL PROCESS 
AGENTS d/.

Indemnity Insurance Company of North America. BUSINESS ADDRESS: 1600 
Arch Street, Philadelphia, PA 19103. UNDERWRITING LIMITATION b/: 
$8,884,000. SURETY LICENSES c/z All except AS, GU, VI. INCORPORATED IN: 
New York. FEDERAL PROCESS AGENTS d/.

Indiana Insurance company. BUSINESS ADDRESS: 115 North Pennsylvania 
Street, Indianapolis, IN 46204. UNDERWRITING LIMITATION b/: $7,186,000.
SURETY LICENSES c/z FL, ID, IL, IN, IA, KY, MI, OH, OR, TN, WA, WI.
INCORPORATED IN: Indiana. FEDERAL PROCESS AGENTS d/.

Indiana Lumbermens Mutual Insurance Company. BUSINESS ADDRESS: Post 
Office Box 68600, Indianapolis, IN 46268. UNDERWRITING LIMITATION b/: 
$484,000. SURETY LICENSES c/z All except AK, AS, CT, GU, HI, ME, MA, NH,
NJ, NY, PR, RI, VT, VI, WY. INCORPORATED IN: Indiana. FEDERAL PROCESS
AGENTS d/.

Industrial Indemnity Company. BUSINESS ADDRESS: Post Office Box 7468, 
San Francisco, CA 94120. UNDERWRITING LIMITATION b/: $12,188,000. SURETY 
LICENSES ç/: All except AS, PR, VI, WV. INCORPORATED IN: California.
FEDERAL PROCESS AGENTS d/.

Industrial Indemnity Company of the Northwest. BUSINESS ADDRESS: 
2121 4th Avenue, Suite 1500, Seattle, WA 98121. UNDERWRITING LIMITATION 
b/: $464,000. SURETY LICENSES c/z AK, AZ, CA, DC, HI, ID, MT, NV, OR, UT,
WA. INCORPORATED IN: Washington. FEDERAL PROCESS AGENTS d/.

*See footnotes at end of Circular.
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Inland Insurance Company. BUSINESS ADDRESS: Post Office Box 80468, 
Lincoln, NE 68501. UNDERWRITING LIMITATION b/i $1,646,000. SURETY 
LICENSES c / i AZ, CO, IA, KS, MN, MT, NE, ND, CK, SD, WY. INCORPORATED IN: 
Nebraska. FEDERAL PROCESS AGENTS d/.

Insurance Company of North America. BUSINESS ADDRESS: 1600 Arch 
Street, Philadelphia, PA 19103. UNDERWRITING LIMITATION b/i $36,704,000. 
SURETY LICENSES c / i All except AS, GU. INCORPORATED IN: Pennsylvania. 
FEDERAL PROCESS AGENTS d/.

Insurance Company of the Pacific Coast. BUSINESS ADDRESS: Post Office 
BOX 1771, Dallas, TX 75221. UNDERWRITING LIMITATION b/i $725,000. SURETY 
LICENSES c / i CA. INCORPORATED IN: California. FEDERAL PROCESS AGENTS d/.

Insurance Company of the State of Pennsylvania.!* BUSINESS ADDRESS: 
70 Pine Street, New York, NY 10270. UNDERWRITING LIMITATION b/i  
$4,239,000. c/: All except AS, GU, PR. INCORPORATED IN: Pennsylvania. 
FEDERAL PROCESS AGENTS d/.

Insurance Company of the West. BUSINESS ADDRESS: Post Office Box 
85563, San Diego, CA 92138-5563. UNDERWRITING LIMITATION b/: $1,810,000. 
SURETY LICENSES c / i AZ, CA, NV, NM, OK, OR, TX, UT, WA. INCORPORATED IN: 
California. FEDERAL PROCESS AGENTS d/.

Integon Indemnity Corporation. BUSINESS ADDRESS: Post Office Box 
3199, Winston-Salem, NC 27152. UNDERWRITING LIMITATION b/i $598,000. 
SURETY LICENSES c/: AL, AK, AZ, AR, FL, GA, ID, IN, IA, KS, KY, LA, MS, 
MO, NE, NV, NM, NC, OH, CK, OR, SC, TN, TX, UT, VA, WA, WV. INCORPORATED 
IN: North Carolina. FEDERAL PROCESS AGENTS d/.

Integrity Insurance Company. BUSINESS ADDRESS: Mack Centre Drive- 
5th Floor, Paramus, NJ 07652. UNDERWRITING LIMITATION b/i $361,000. 
SURETY LICENSES c/: All except AS, CT, GU, PR, VI. INCORPORATED IN: 
New Jersey. FEDERAL PROCESS AGENTS d/.

International Cargo and Surety Insurance Company. BUSINESS ADDRESS: 
1501 Woodfield Road, Suite 204S, Schaumburg, IL 60195. UNDERWRITING 
LIMITATION b/i $110,000. SURETY LICENSES c / i NM. INCORPORATED IN: Nov 
Mexico. FEDERAL PROCESS AGENTS d/.

International Fidelity Insurance Company. BUSINESS ADDRESS: 24 
Conner ce Street, Suite 333, Newark, NJ 07102. UNDERWRITING LIMITATION b/i  
$443,000. SURETY LICENSES c / i All except AS, CA, CT, GU, HI, KS, KY, ME, 
NE, NH, RI, VT, VI, WV, WI. INCORPORATED IN: New Jersey. FEDERAL PROCESS 
AGENTS d/.

International Insurance Company. BUSINESS ADDRESS: 233 South Wacker 
Drive, Chicago, IL 60606. UNDERWRITING LIMITATION b/i $3,459,000. 
SURETY LICENSES c / i All except AS, GU, VI. INCORPORATED IN: Illinois. 
FEDERAL PROCESS AGENTS d/.

*See footnotes at end of Circular.
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International Service Insurance Company,1* BUSINESS ADDRESS: Post 
Office Box 1040, Fort Worth, TX 76101. UNDERWRITING LIMITATION b/: 
$722,000. SURETY LICENSES c/: AK, CA, NE, NM, TX. INCORPORATED IN:
Texas. FEDERAL PROCESS AGENTS d/.

Investors Insurance Company of America. BUSINESS ADDRESS: 145 No. 
Franklin Turnpike, Ramsey, NJ 07446. UNDERWRITING LIMITATION b/: 
$789,000. SURErY LICENSES c/: FL, GA, NJ, NY. INCORPORATED IN: New
Jersey. FEDERAL PROCESS AGENTS d/.

John Deere Insurance Company. BUSINESS ADDRESS: 34th Avenue and 80th 
Street, Moline, 1L 61265. UNDERWRITING LIMITATION b/: $8,145,000. SURETY 
LICENSES c/: All except GU, PR, VI. INCORPORATED IN: Illinois. FEDERAL 
PROCESS AGENTS d/.

The Kansas Bankers Surety Company. BUSINESS ADDRESS: Post Office Box 
1654, Topeka, KS 66601. UNDERWRITING LIMITATION b/: $406,000. SURETY
LICENSES c/: CO, IA, KS, MO, NE, CK, WI, WY. INCORPORATED IN: Kansas. 
FEDERAL PROCESS AGENTS d/.

Kansas City Fire and Marine Insurance Company. BUSINESS ADDRESS: 180 
Maiden Lane, New York, NY 10038. UNDERWRITING LIMITATION b/: $556,000. 
SURETY LICENSES c/: All except AS, PR, VI. INCORPORATED IN: Missouri. 
FEDERAL PROCESS AGENTS d/. '

Kentucky Central Insurance Company. BUSINESS ADDRESS:" Kincaid 
Towers, Lexington, KY 40507. UNDERWRITING LIMITATION b/: $467,000. 
SURETY LICENSES c/: AK, CO, GA, IN, KS, KY, MS, MO, CK, TN, UT, VA.
INCORPORATED IN: Kentucky. FEDERAL PROCESS AGENTS d/.

Lawyers Surety Corporation. BUSINESS ADDRESS: 1221 River Bend Drive, 
Dallas, TX 75247. UNDERWRITING LIMITATION b/: $421,000. SURETY LICENSES
c/: AL, AR, CA, FL, GA, KY, MS, NC, OK, SC, TN, TX. INCORPORATED IN:
Texas. FEDERAL PROCESS AGENTS d/.

Liberty Mutual Insurance Company.1* BUSINESS ADDRESS: 175 Berkeley 
Street, Boston, MA 02117. UNDERWRITING LIMITATION b/: $147,822,000.
SURETY LICENSES c/: All except AS, GU, VI. INCORPORATED IN:
Massachusetts. FEDERAL PROCESS AGENTS d/.

Lumbermens Mutual Casualty Company. 1* BUSINESS ADDRESS: Long Grove,
IL 60049. UNDERWRITING LIMITATION b/: $104,532,000. SURETY LICENSES ç/:
All except AS, GU, PR, VI. INCORPORATED IN: Illinois. FEDERAL PROCESS 
AGENTS (V.

MIC Property and Casualty Insurance Corporation. BUSINESS ADDRESS:
3044 West Grand Boulevard, Detroit, MI 48202. UNDERWRITING LIMITATION b/: 
$910,000. SURETY LICENSES c/: All except AL, AS, CA, DE, GU, HI, IL, ME,
NH, NC, OR, PR, RI, VT, VI, WY. INCORPORATED IN: Michigan. FEDERAL 
PROCESS AGENTS d/.

*See footnotes at end of Circular.
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Maine Bonding and Casualty Ccmpany. BUSINESS ADDRESS: Post Office Box 

448, Portland, ME 04112. UNDERWRITING LIMITATION b / z $987,000. SURETY 
LICENSES ç/î ME, MA, NH, RI, VT. INCORPORATED IN: Maine. FEDERAL PROCESS 
AGENTS d/.

Maryland Casualty Company. BUSINESS ADDRESS: Post Office Box 1228, 
Baltimore, MD 21203. UNDERWRITING LIMITATION b / z $71,851,000. SURETY 
LICENCES c / z All except AS, GU. INCORPORATED IN: Maryland. FEDERAL PROCESS 
AGENTS d/.

Massachusetts Bay Insurance Company. BUSINESS ADDRESS: 440 Lincoln 
Street, Worcester, MA 01605. UNDERWRITING LIMITATION b/z $826,000. SURETY 
LICENSES c/z All except AK, AS, AZ, DE, GU, HI, ID, MT, NV, NM, ND, OR, 
PR, SD, UT, VI, WV, WY. INCORPORATED IN: Massachusetts. FEDERAL PROCESS 
AGENTS d/.

Mead Reinsurance Corporation. BUSINESS ADDRESS: 6 North Main 
Street, Dayton, OH 45402. UNDERWRITING LIMITATION b/z $1,591,000. 
SURETY LICENSES c/z All except AS, CT, GU, HI, KS, ME, MA, MO, NH, PR, 
RI, SD, VT, VI, WY. INCORPORATED IN: Illinois. FEDERAL PROCESS AGENTS
d/.

The Mercantile and General Reinsurance Ccmpany of America. BUSINESS 
ADDRESS: 310 Madison Avenue - CN1930, Morristown, NJ 07960. UNDERWRITING 
LIMITATION b/: $4,227,000. SURETY LICENSES c/: All except AL, AK, AS, AZ, 
DC, GU, HI, ME, MN, MO, MT, NM, NC, ND, OR, RI, SD, VA, VI, WA. 
INCORPORATED IN: New York. FEDERAL PROCESS AGENTS d/.

Merchants Bonding Company (Mutual). BUSINESS ADDRESS: 2100 Grand 
Avenue, Des Moines, IA 50312. UNDERWRITING LIMITATION b/z $421,000. 
SURETY LICENSES c/z AZ, CA, IA, KS, MI, MN, NE, CK, PA, TX, WA. 
INCORPORATED IN: Iowa. FEDERAL PROCESS AGENTS d/.

Meritplan Insurance Ccmpany. BUSINESS ADDRESS: Post Office Box 
19702, Irvine, CA 92713-9702. UNDERWRITING LIMITATION b/z $1,401,000. 
SURETY LICENSES c/z AL, AZ, CA, CO, DE, FL, HI, IN, IA, KY, LA, MI, MN, 
MS, MT, NE, NV, NM, NY, NC, OH, CK, OR, SC, TX, UT, WA, WI. INCORPORATED 
IN: California. FEDERAL PROCESS AGENTS d/.

Michigan Millers Mutual Insurance Ccmpany. BUSINESS ADDRESS: Post 
Office Box 30060, Lansing, MI 48909. UNDERWRITING LIMITATION b/z 
$4,815,000. SURETY LICENSES c/z AZ, AR, CA, CO, DC, FL, IN, KS, KY, MI, 
MO, NE, NJ, NY, NC, OH, CK, PA, TX, VA, WA. INCORPORATED IN: Michigan. 
FEDERAL PROCESS AGENTS d/.

Michigan Mutual Insurance Ccmpany. BUSINESS ADDRESS: 28 West Adams 
Avenue, Detroit, MI 48226. UNDERWRITING LIMITATION b/z $14,326,000. 
SURETY LICENSES c/z All except AS, DE, DC, GU, HI, OR, PR, VI. (DC 
Fidelity only.) INCORPORATED IN: Michigan. FEDERAL PROCESS AGENTS d/.

/

*See footnotes at end of Circular.
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Mid-Century Insurance Company. BUSINESS ADDRESS: Post Office Box 
2478, Terminal Annex, Los Angeles, CA 90051, UNDERWRITING LIMITATION b/: 
$1,956,000. SURETY LICENSES c/î AZ, AR, CA, 00, EL, GA, ID, IL, IA, KS, 
MD, MI, MO, MT, NE, NV, NM, ND, OH, OK, OR, SD, TX, WA. INCORPORATED IN: 
California. FEDERAL PROCESS AGENTS d/.

MID-CONTINENT CASUALTY COMPANY. BUSINESS ADDRESS: Post Office Box 
1409, Tulsa, OK 74101. UNDERWRITING LIMITATION b/: $4,148,000. SURETY 
LICENSES c/: AL, AZ, AR, CO, EL, IN, IA, KS, MN, MS, MO, MT, NE, NM, ND, 
CK, OR, SD, TN, TX, UT, WA, WY. INCORPORATED IN: OklahdTia. FEDERAL 
PROCESS AGENTS d/.

The Millers Mutual Fire Insurance Company of Texas. BUSINESS ADDRESS: 
Post Office Box 2269, Fort Worth, TX 76113. UNDERWRITING LIMITATION b/: 
$4,143,000. SURETY LICENSES ç/: AR, CO, DC, ID, IL, IN, IA, LA, MS, MO, MT 
NE, NJ, NM, OK, OR, PA, TX, WA, WI, WY. INCORPORATED IN: Texas. FEDERAL 
PROCESS AGENTS AGENTS d/.

Millers1 Mutual Insurance Association of Illinois. BUSINESS ADDRESS: 
111 East Fourth Street, Alton, IL 62002. UNDERWRITING LIMITATION b/: 
$3,792,000. SURETY LICENSES c/: AL, AR, CO, DC, GA, IL, IN, IA, KS, LA, 
MN, MS, MO, NC, CK, SD, TN, WI. INCORPORATED IN: Illinois. FEDERAL 
PROCESS AGENTS d/.

s

Minnesota Trust Company of Austin. BUSINESS ADDRESS: 107 West Oakland 
Avenue, Post Office Box 463, Austin, MN 55912. UNDERWRITING LIMITATION 
b/: $111,000. SURETY LICENSES c/: MN, MT, ND. INCORPORATED IN: Minnesota. 
FEDERAL PROCESS AGENTS d/.

MOTORS INSURANCE CORPORATION. BUSINESS ADDRESS: 3044 West Grand 
Boulevard, Detroit, MI 48202. UNDERWRITING LIMITATION b/: $57,043,000. 
SURETY LICENSES c/: All except AS, AZ, CA, CO, CT, GU, HI, KS, MA, MO, OH, 
PR, UT, VI. INCORPORATED IN: New York. FEDERAL PROCESS AGENTS d/.

Munich American Reinsurance Company. BUSINESS ADDRESS: 560 Lexington 
Avenue, New York, NY 10022. UNDERWRITING LIMITATION b/: $9,707,000. 
SURETY LICENSES c / : AR, CA, CO, DE, DC, FL, GA, HI, IL, IN, IA, LA, MI, 
NY, OH, PA, SC, TX, VA. INCORPORATED IN: New York. FEDERAL PROCESS 
AGENTS d/.

National Automobile and Casualty Insurance Company. BUSINESS ADDRESS: 
Post Office Box 7040, Pasadena, CA 91109. UNDERWRITING LIMITATION b/: 
$304,000. SURETY LICENSES c/: AK, AZ, CA, NV, WA. INCORPORATED IN: 
California. FEDERAL PROCESS AGENTS d/.

*See footnotes at end of Circular
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National-Ben Franklin Insurance Company of Illinois. BUSINESS 
ADDRESS: 200 South Wacker Drive, Chicago, IL 60606. UNDERWRITING 
LIMITATION b/: $7,311,000. SURETY LICENSES ç/î DC, IL, IN, IA, KY, MN, 
NY, NC, ND, WI. INCORPORATED IN: Illinois. FEDERAL PROCESS AGENTS d/.

National Fire Insurance Canpany of Hartford. BUSINESS ADDRESS: CNA 
Plaza, Chicago, IL 60685. UNDERWRITING LIMITATION b/: $15,164,000. SURETY 
LICENSES c/: All except AS, GU, VI. INCORPORATED IN: Connecticut. FEDERAL 
PROCESS AGENTS d/.

National General Fire & Casualty Insurance Canpany. BUSINESS 
ADDRESS: P.O. Box 624, Jackson, MS 39205. UNDERWRITING LIMITATION 
b/: $336,000. SURETY LICENSES: LA, MS, TN. INCORPORATED IN: Mississippi. 
FEDERAL PROCESS AGENTS d/.

National Grange Mutual Insurance Company. BUSINESS ADDRESS: 55 West 
Street, Keene, NH 03431. UNDERWRITING LIMITATION b/: $2,994,000. SURETY 
LICENSES c/: CT, DE, DC, ME, MD, MA, NH, NY, OH, PA, RI, SC, TN, VT, VA, 
wv, WI. INCORPORATED IN: New Hampshire. FEDERAL PROCESS AGENTS d/.

National Indemnity Company. BUSINESS ADDRESS: 3024 Harney Street, 
Onaha, NE 68131. UNDERWRITING LIMITATION b/: $56,289,000. SURETY LICENSES 
c/: All except AL, AS, GU, HI, MA, NJ, NY, PR, VI. INCORPORATED IN: 
Nebraska. FEDERAL PROCESS AGENTS d/.

The National Reinsurance Corporation. BUSINESS ADDRESS: 777 Long Ridge 
Road, Post Office Box 10167, Stamford, CT 06904-2167. UNDERWRITING 
LIMITATION b/: $12,102,000. SURETY LICENSES c/: All except AL, AS, CT, 
FL, GA, OJ, LA, ME, MS, MO, NC, OR, SC, SD, TN, WA, WV. INCORPORATED IN: 
Delaware. FEDERAL PROCESS AGENTS d/.

National Surety Corporation.!* BUSINESS ADDRESS: 200 West Monroe 
Street, Chicago, IL 60606. UNDERWRITING LIMITATION b/: $6,681,000. 
SURETY LICENSES ç/: All except AS, GU, VI. INCORPORATED IN: Illinois. 
FEDERAL PROCESS AGENTS d/.

National Union Fire Insurance Canpany of Pittsburgh, PA.l* BUSINESS 
ADDRESS: 70 Pine Street, New York, NY 10270. UNDERWRITING LIMITATION b/: 
$15,756,000. SURETY LICENSES c/: All except AS. INCORPORATED IN: 
Pennsylvania. FEDERAL PROCESS AGENTS d/.

Nationwide Mutual Insurance Company.1* BUSINESS ADDRESS: One 
Nationwide Plaza, Columbus, OH 43216. UNDERWRITING LIMITATION b/: 
$151,910,000. SURETY LICENSES c/: All except AS, GU, INCORPORATED IN: 
Ohio. FEDERAL PROCESS AGENTS d/7

The Netherlands Insurance Canpany. BUSINESS ADDRESS: 62 Maple 
Avenue, Keene, NH 03431. UNDERWRITING LIMITATION b/: $760,000. SURETY 
LICENSES c / i AZ, CA, DC, ID, IN, IA, ME, MD, MA, MI, NV, NH, NJ, NY, NC, 
OH, RI, SC, UT, VT, VA, WA, WI. INCORPORATED IN: New Hampshire. FEDERAL 
PROCESS AGENTS d/.

*See footnotes at end of Circular.
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New Hampshire Insurance Company. BUSINESS ADDRESS: Post Office Box 
960, Manchester, NH 03107. UNDERWRITING LIMITATION b/: $18,389,000. 
SURETY LICENSES c/: All. INCORPORATED IN: New Hampshire. FEDERAL PROCESS 
AGENTS d/.

New South Insurance Company. BUSINESS ADDRESS: Post Office Box 
3199, Winston-Salem, NC 27152î UNDERWRITING LIMITATION b/: $562,000.
SURETY LICENSES c/: IN, MS, NC, TX, VA, WA, WV. INCORPORATED IN: North 
Carolina. FEDERAL PROCESS AGENTS d/.

New York Underwriters Insurance Gcmpany.l* BUSINESS ADDRESS:
Hartford Plaza, Hartford, CT 06115. UNDERWRITING LIMITATION b/: 
$7,446,000. SURETY LICENSES c/: All except AS, GU, PR, VI. INCORPORATED 
IN: New York. FEDERAL PROCESS AGENTS d/.

Newark Insurance Company. 1* BUSINESS ADDRESS: 150 William Street,
New York, NY 10038. UNDERWRITING LIMITATION b/: $2,586,000. SURETY
LICENSES c/: All except AS, GU, PR, VI. INCORPORATED IN: New Jersey. 
FEDERAL PROCESS AGENTS d/.

North American Reinsurance Corporation. BUSINESS ADDRESS: 100 East 
46th Street, New York, NY 10017. UNDERWRITING LIMITATION b/: $2,133,000. 
SURETY LICENSES c/: All except AS, GU, VI, WY. INCORPORATED IN: New 
York. FEDERAL PROCESS AGENTS d/.

NORTH AMERICAN SPECIALTY INSURANCE COMPANY. BUSINESS ADDRESS: 
One Independence Place, #400, 4807 Rockside Rd., Cleveland, OH 44131. 
UNDERWRITING LIMITATION b/: $549,000. SURETY LICENSES c/: All except AL, 
AS, CA, GU, HI, MA, MS, CK, PR, VI. INCORPORATED IN: New Hampshire. 
FEDERAL .PROCESS AGENTS d/.

The North River Insurance Ccmpany. BUSINESS ADDRESS: 305 Madison 
Ave., CN-1932, Morristown, NJ 07960-1932. UNDERWRITING LIMITATION b/: 
$11,978,000. SURETY LICENSES c/: All except AS, GU, VI. INCORPORATED IN: 
New Jersey. FEDERAL PROCESS AGENTS d/.

North Star Reinsurance Corporation. BUSINESS ADDRESS: Ten Stamford 
Forum, P.O. Box 10009, Stamford, CT 06904. UNDERWRITING LIMITATION b/: 
$5,855,000. SURETY LICENSES c/: All except AS, GU, HI, ME, NC, PR, VI, 
WY. INCORPORATED IN: Delaware. FEDERAL PROCESS AGENTS d/.

Northbrook Property and Casualty Insurance Ccmpany. BUSINESS 
ADDRESS: Allstate Plaza, Northbrook, IL 60062. UNDERWRITING LIMITATION 
b/: $9,028,000. SURETY LICENSES c/: All except GU, VI. INCORPORATED IN:
Illinois. FEDERAL PROCESS AGENTS d/.

The -Northern Assurance Ccmpany of America. BUSINESS ADDRESS: One 
Beacon Street, Boston, MA 02108. UNDERWRITING LIMITATION b/: $7,200,000. 
SURETY LICENSES c/: All except AS, GU, PR. INCORPORATED IN: Massachusetts. 
FEDERAL PROCESS AGENTS d/.

*See footnotes at end of Circular.
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Northwestern National Surety Company.3* BUSINESS ADDRESS: P.O. Box 
2070 Milwaukee, WI 53201. UNDERWRITING LIMITATION b/: $1,328,000. SURETY 
LICENSES c/: IL, CR, WI. INCORPORATED IN: Wisconsin. FEDERAL PROCESS 
AGENTS d/.

NORTHWESTERN PACIFIC INDEMNITY COMPANY. BUSINESS ADDRESS: Crown 
Plaza, Suite 1000, 1500 SW First Avenue, Portland, OR 97201-5852. 
UNDERWRITING LIMITATION b/: $1,213,000. SURETY LICENSES c/: CA, OK, OR, 
TX, WA. INCORPORATED IN: Oregon. FEDERAL PROCESS AGENTS d/.

Oceanic Insurance and Surety Company. BUSINESS ADDRESS: 1501 
Woodfield Drive, Suite 204S, Schaumburg, XL 60195. UNDERWRITING 
LIMITATION V :  $103,000. SURETY LICENSES c/: NM. INCORPORATED IN: New 
Mexico. FEDERAL PROCESS AGENTS d/.

The Ohio Casualty Insurance Company. BUSINESS ADDRESS: 136 North 
Third Street, Hamilton, OH 45025. UNDERWRITING LIMITATION b/: $38,064,000. 
SURETY LICENSES c/s All except AS, GU. INCORPORATED IN: Ohio. FEDERAL 
PROCESS AGENTS d f ]

Ohio Fanners Insurance Company. BUSINESS ADDRESS: Westfield Center, 
OH 44251. UNDERWRITING LIMITATION b/: $15,628,000. SURETY LICENSES c/: 
A H  except AS, AK, CT, GU, HI, KS, NH, PR, VI. (Restricted to existing 
business only in NH. ) INCORPORATED IN: Ohio. FEDERAL PROCESS A3ENTS d/.

Oklahoma Surety Company. BUSINESS ADDRESS: Post Office Box 1409, 
Tulsa, CK 74101. UNDERWRITING LIMITATION b/: $412,000. SURETY LICENSES c/: 
KS, CK, TX. INCORPORATED IN: Oklahoma. FEDERAL PROCESS AGENTS d/.

Old Republic Insurance Company. BUSINESS ADDRESS: Post Office Box 
789, Greensburg, PA 15601. UNDERWRITING LIMITATION b/: $18,435,000. SURETY 
LICENSES ç/: All except AS, VI. INCORPORATED IN: Pennsylvania. FEDERAL 
PROCESS AGENTS d/.

Old Republic Surety Company.3*

Oregon Automobile Insurance Company. BUSINESS ADDRESS: Post Office 
Box 74, Portland, OR 97207. UNDERWRITING LIMITATION b/: $1,492,000. SURETY 
LICENSES c/: ID, NV, OR, UT, WA. INCORPORATED IN: Oregon. FEDERAL PROCESS 
AGENTS d/7

Pacific Employers Insurance Company. BUSINESS ADDRESS: 1600 Arch 
Philadelphia, PA 19103. UNDERWRITING LIMITATION b/: $6,978,000. 

SURETY LICENSES ç/: All except AS, GU. INCORPORATED IN: California. 
FEDERAL PROCESS AGENTS d. '

Pacific Indemnity Company. BUSINESS ADDRESS: 15 Mountain View Road, 
Warren, NJ 07061-1615. UNDERWRITING LIMITATION b/: $8,479,000. SURETY 
LICENSES ç/: All except AS, GU, PR, VI. INCORPORATED IN: California. 
PROCESS AGENTS d/.

*See footnotes at end of Circular.
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Pacific Insurance Company, Limited. BUSINESS ADDRESS: Post Office Box 
1140, Honolulu, HI 96807. UNDERWRITING LIMITATION b/: $3,261,000. SURETY 
LICENSES c/: HI. INCORPORATED IN: Hawaii. FEDERAL PROCESS AGENTS d/.

Peerless Insurance Company. BUSINESS ADDRESS: 62 Maple Avenue, Keene, 
NH, 03431. UNDERWRITING LIMITATION b/: $3,411,000. SURETY LICENSES c/: All 
except AS, GU, HI, NJ, PR, VI. INCORPORATED IN: No*/ Hampshire. FEDERAL 
PROCESS AGENTS d/.

Pekin Insurance Company. BUSINESS ADDRESS: 2505 Court Street, Pekin, 
IL 61558. UNDERWRITING LIMITATION b/: $1,238,000. SURETY LICENSES c/: IL, 
IN, IA, WI. INCORPORATED IN: Illinois. FEDERAL PROCESS AGENTS d/.

Pennsylvania Manufacturers1 Association Insurance Ccmpany. BUSINESS 
ADDRESS: 925 Chestnut Street, Philadelphia, PA 19107. UNDERWRITING 
LIMITATION b/: $16,289,000. SURETY LICENSES c/: All except AL, AS, AR, CT, 
GU, HI, KS, ME, MN, ND, OR, PR, VI, WY. INCORPORATED IN: Pennsylvania. 
FEDERAL PROCESS AGENTS d/.

Pennsylvania Millers Mutual Insurance Company. BUSINESS ADDRESS: 15 
Public Square, P.O. Box-P, Wilkes-Barre, PA 18773-0016. UNDERWRITING 
LIMITATION b/: $2,481,000. SURETY LICENSES ç/: AR, CT, DC, FL, GA, ID, IN, 
KS, KY, ME, MD, MA, MS, MO, NH, NJ, NY, NC, ND, PA, RI, SC, TN, VT, VA. 
INCORPORATED IN: Pennsylvania. FEDERAL PROCESS AGENTS d/.

Pennsylvania National Mutual Casualty Insurance Company. BUSINESS 
ADDRESS: 1900 Derry Street, Harrisburg, PA 17105. UNDERWRITING LIMITATION 
b/: $4,183,000. SURETY LICENSES c/: All except AR, CO, GU, HI, NV, NH, 
ND, PR, VI, WY. INCORPORATED IN: Pennsylvania. FEDERAL PROCESS AGENTS d/.

The Personal Service Insurance Co. BUSINESS ADDRESS: P.O. Box 1226, 
Columbus, OH 43216. UNDERWRITING LIMITATION b/: $1,228,000. SURETY 
LICENSES c/: IN, OH. INCORPORATED IN: Ohio. FEDERAL PROCESS AGENTS d/.

Phoenix Assurance Company of New York. BUSINESS ADDRESS: 1270 Avenue 
of the Americas, Suite 2920, New York, NY 10020. UNDERWRITING LIMITATION 
b/i $6,816,000. SURETY LICENSES c/: All except AS, GU. INCORPORATED IN: 
New Hampshire. FEDERAL PROCESS AGENTS d/.

The Phoenix Insurance Ccmpany. BUSINESS ADDRESS: One Tower Square, 
Hartford, CT 06183. UNDERWRITING LIMITATION b/: $46,393,000. SURETY 
LICENSES c/: All except AS, GU. INCORPORATED IN: Connecticut. FEDERAL 
PROCESS AGENTS d/.

PLANET INSURANCE CCMPANY. BUSINESS ADDRESS: 4 Penn Center Plaza, 
Philadelphia, PA 19103. UNDERWRITING LIMITATION b/: $517,000. SURETY 
LICENSES c/: All except PR, VI. INCORPORATED IN: Wisconsin. FEDERAL 
PROCESS AGENTS d/.

*See footnotes at aid of Circular.
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Progressive Casualty Insurance Company. BUSINESS ADDRESS: 6300 Wilson 
Mills Road, Mayfield Village, (XI 44143. UNDERWRITING LIMITATION b/: 
$22,809,000. SURETY LICENSES c / i All except AL, AS, CT, GU, HI, IL, KS, 
LA, MS, NE, NH, NC, PA, PR, SC, UT, VA, VI, WV, WI. INCORPORATED IN: 
Ohio. FEDERAL PROCESS AGENTS d/.

The Progressive Mutual Insurance Company. BUSINESS ADDRESS: 6300 
Wilson Mills Road, Mayfield Village, OH 44143. UNDERWRITING LIMITATION b/: 
$795,000. SURETY LICENSES c/ i DC, NJ, OH. INCORPORATED IN: Ohio. FEDERAL 
PROCESS AGENTS d/.

Protective Insurance Company. BUSINESS ADDRESS: 3100 North Meridian 
Street, Indianapolis, IN 46208. UNDERWRITING LIMITATION b/: $3,548,000. 
SURETY LICENSES c / i All except AS, GU, PR, VI. INCORPORATED IN: Indiana. 
FEDERAL PROCESS AGENTS d/.

Prudential Reinsurance Company. BUSINESS ADDRESS: 100 Mulberry 
Street, Newark, NJ 07102. UNDERWRITING LIMITATION b/: $9,988,000. SURETY 
LICENSES c / i All except AS, GU, NV, NC, WV, WY. INCORPORATED IN: 
Delaware. FEDERAL PROCESS AGENTS d/.

Public Service Mutual Insurance Company. BUSINESS ADDRESS: 132 West 
31st Street, New York, NY 10001. UNDERWRITING LIMITATION b/: $322,000. 
SURETY LICENSES c / i AZ, CO, CT, DE, DC, FL, GA, ID, IL, IN, IA, ME, MD, 
MA, MI, MN, MS, NH, NJ, NY, NC, OH, OR, PA, RI, SC, VT, VA, WV, WI. 
INCORPORATED IN: New York. FEDERAL PROCESS AGENTS d/.

Puerto Ri can-Amer i can Insurance Company. BUSINESS ADDRESS: Post 
Office S-112, San Juan, Puerto Rico 00902. UNDERWRITING LIMITATION b/: 
$3,922,000. SURETY LICENSES ç / i PR, VI. INCORPORATED IN: Puerto Rico. 
FEDERAL PROCESS AGENTS d/.

Ranger Insurance Company. BUSINESS ADDRESS: Post Office Box 2807, 
Houston, TX 77252-2807. UNDERWRITING LIMITATION b/: $3,029,000. SURETY 
LICENSES c / i All except AS, CT, GU, VI. INCORPORATED IN: Delaware. FEDERAL 
PROCESS AGENTS d/.

Regent Insurance company. BUSINESS ADDRESS: One General Drive, Sun 
Prairie, WI 53596. UNDERWRITING LIMITATION b/: $3,226,000. SURETY LICENSES 
c / i IL, IN, IA, KS, MN, MO, NE, ND, SD, WI. INCORPORATED IN: Wisconsin. 
FEDERAL PROCESS AGENTS d/.

The Reinsurance Corporation of New York. BUSINESS ADDRESS : 99 John 
Street, New York, NY 10038. UNDERWRITING LIMITATION b/: $2,333,000. SURETY 
LICENSES c / i All except AS, GU, HI, PR, VI. (Co-surety only in FL, MA, 
VA.) INCORPORATED IN: New York. FEDERAL PROCESS AGENTS d/.

Reliance Insurance Company. BUSINESS ADDRESS: 4 Penn Center Plaza, 
Philadelphia, PA 19103. UNDERWRITING LIMITATION b/: $42,580,000. SURETY 
LICENSES c / i All. INCORPORATED IN: Pennsylvania. FEDERAL PROCESS AGENTS 
d/.
*See footnotes at end of Circular.
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Reliance Insurance Company of New York. BUSINESS ADDRESS: 4 Penn 
Goiter Plaza, Philadelphia, PA 19103. UNDERWRITING LIMITATION b/: 
$654,000. SURETY LICENSES c/: NY. INCORPORATED IN: New York. FEDERAL 
PROCESS AGENTS d/.

Republic-Franklin Insurance Company.1* BUSINESS ADDRESS: Post Office 
Box 530, Utica, NY 13503. UNDERWRITING LIMITATION b/: $584,000. SURETY 
LICENSES c/: IN, MI, OH. INCORPORATED IN: Ohio. FEDERAL PROCESS AGENTS 
d/.

REPUBLIC INSURANCE COMPANY. BUSINESS ADDRESS: Post Office Box 660560, 
Dallas, TX 75266-0560. UNDERWRITING LIMITATION b/: $2,386,000. SURETY 
LICENSES c/: All except AL, AS, FL, GU, HI, NE, MA, MT, NH, ND, RI, SD, 
VT, VI, WY. INCORPORATED IN: Delaware. FEDERAL PROCESS AGENTS d/.

Republic Western Insurance Company. BUSINESS ADDRESS: 2721 North 
Central Avenue, Phoenix, AZ 85004. UNDERWRITING LIMITATION b/: $3,527,000. 
SURETY LICENSES c/: All except AS, CT, GU, HI, LA, ME, NH, PR, VI, WY. 
INCORPORATED IN: Arizona. FEDERAL PROCESS AGENTS d/.

Rockwood Insurance Company. BUSINESS ADDRESS: 654 Main Street, 
Rockwood, PA 15557. UNDERWRITING LIMITATION b/: $1,754,000. SURETY 
LICENSES c/: All except AS, CA, CT, DC, GU, HI, IL, ME, MI, MN, NH, NJ, 
NY, NC, PR, RI, VT, VI, WI. INCORPORATED IN: Pennsylvania. FEDERAL PROCESS 
AGENTS d/.

Royal Indemnity Company. 1* BUSINESS ADDRESS: 150 William Street, New 
York, NY 10038. UNDERWRITING LIMITATION b/: $6,805,000. SURETY LICENSES 
c/: All except AS, GU, PR, VI. INCORPORATED IN: Delaware. FEDERAL 
PROCESS AGENTS d/.

Royal Insurance Company of America.1* BUSINESS ADDRESS: 150 William 
Street, New York, NY 10038. UNDERWRITING LIMITATION b/: $16,131,000. 
SURETY LICENSES c/: All except AS, GU, PR, VI. INCORPORATED IN: Illinois. 
FEDERAL PROCESS AGENTS d/.

SAFECO Insurance Company of America. BUSINESS ADDRESS: SAFECO Plaza, 
Seattle, WA 98185. UNDERWRITING LIMITATION b/: $19,259,000. SURETY 
LICENSES c/: All except AS, NY, PR, VT, VI. INCORPORATED IN: Washington. 
FEDERAL PROCESS AGENTS d/.

SAFECO Insurance Company of Illinois. BUSINESS ADDRESS: 1900 West 
Hassel Rd., Hoffman Estates, IL 60196. UNDERWRITING LIMITATION b/: 
$2,816,000. SURETY LICENSES c/: AZ, CO, IL, MD, MA, MN, NE, NM, OR, TN, 
TX, UT, WI. INCORPORATED IN: Illinois. FEDERAL PROCESS AGENTS ¿ / .

SAFECO National Insurance Company. BUSINESS ADDRESS: SAFECO Plaza, 
Seattle, WA 98185. UNDERWRITING LIMITATION b/: $2,311,000. SURETY LICENSES 
c/: MO, NY. INCORPORATED IN: Missouri. FEDERAL PROCESS AGENTS d/.

*See footnotes at end of Circular.
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St. Paul Fire and Marine Insurance Company. BUSINESS ADDRESS: 385 
Washington Street, St. Paul, MN 55102. UNDERWRITING LIMITATION b/: 
$72,667,000 SURETY LICENSES c/: All except AS. INCORPORATED IN: 
Minnesota. FEDERAL PROCESS AGENTS d/.

St. Paul Mercury Insurance Company. BUSINESS ADDRESS: 385 Washington 
Street, St. Paul, MN 55102. UNDERWRITING LIMITATION b/: $2,548,000. SURETY 
LICENSES c/: All except AS, GU, PR. INCORPORATED IN: Minnesota. FEDERAL 
PROCESS AGENTS d/.

Seaboard Surety Company. BUSINESS ADDRESS: 90 William Street, New 
York, NY 10038. UNDERWRITING LIMITATION b/: $5,267,000. SURETY LICENSES 
c/: All except AS. INCORPORATED IN: New York. FEDERAL PROCESS AGENTS d/.

Security National Insurance Company. BUSINESS ADDRESS: Post Office 
Box 225028, Dallas, TX 75265. UNDERWRITING LIMITATION b/: $390,000. 
SURETY LICENSES c/: AZ, CA, CO, IL, IN, KS, KY, NM, OH, OK, TX, WA, WI, 
WY. INCORPORATED IN: Texas. FEDERAL PROCESS AGENTS d/.

Select Insurance Company. BUSINESS ADDRESS: Post Office Box 1771, 
Dallas, TX 75221. UNDERWRITING LIMITATION b/: $2,527,000. SURETY LICENSES 
c/: All except AS, CT, GU, HI, LA, ME, MA, NH, NJ, NY, ND, PA, PR, RI, UT, 
VI. INCORPORATED IN: Texas. FEDERAL PROCESS AGENTS d/.

Selected Risks Insurance Company.4*

Selective Insurance Company of America.4* BUSINESS ADDRESS: Wantage 
Avenue, Branchville, NJ 07890. UNDERWRITING LIMITATION b/: $11,213,000. 
SURETY LICENSES c/: AL, DE, DC, FL, GA, MD, MS, NJ, NC, PA, SC, TX, VA. 
INCORPORATED IN: New Jersey. FEDERAL PROCESS AGENTS d/.

SENTINEL INSURANCE COMPANY, LTD. BUSINESS ADDRESS: Post Office Box 
1140, Honolulu, HI 96807. UNDERWRITING LIMITATION b/: $783,000. SURETY 
LICENSES c/: HI. INCORPORATED IN: Hawaii. FEDERAL PROCESS AGENTS d/.

Skandia America Reinsurance Corporation.!* BUSINESS ADDRESS: 280 
Park Avenue, New York, NY 10017. UNDERWRITING LIMITATION b/: $7,433,000. 
SURETY LICENSES c/: All except AL, AS, AR, CT, GU, HI, ID, KY, LA, ME, MN, 
NV, NM, NC, ND, OR, PR, RI, SD, TN, VI, WV. INCORPORATED IN: Delaware. 
FEDERAL PROCESS AGENTS d/.

SOUTHEASTERN CASUALTY AND INDEMNITY INSURANCE COMPANY, INC. BUSINESS 
ADDRESS: 1620 W. Oakland Park Blvd., Suite 200, Ft. Lauderdale, FL 33311. 
UNDERWRITING LIMITATION b/: $331,000. SURETY LICENSES c/: FL, LA. 
INCORPORATED IN: Florida. FEDERAL PROCESS AGENTS d/.

The Standard Fire Insurance Company. BUSINESS ADDRESS: 151 Farmington 
Avenue, Hartford, CT 06156. UNDERWRITING LIMITATION b/: $11,784,000. 
SURETY LICENSES c/: All except AS, GU. INCORPORATED IN: Connecticut. 
FEDERAL PROCESS AGENTS d/.

*See footnotes at end of Circular.
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State Automobile Mutual Insurance Company. BUSINESS ADDRESS: 518 East 
Broad Street, Columbus, OH 43216. UNDERWRITING LIMITATION b/: $13,152,000. 
SURErY LICENSES c/: AL, AR, FL, GA, IN, KY, MD, MI, MS, MO, NC, OH, PA, 
SC, TN, WV. INCORPORATED IN: Ohio. FEDERAL PROCESS AGENTS d/.

State Farn Fire and Casualty Company. BUSINESS ADDRESS: 112 East 
Washington Street, Bloomington, IL 61701. UNDERWRITING LIMITATION b/: 
$147,575,000. SURETY LICENSES c/: All except AS, GU, PR, VI. INCORPORATED 
IN : Illinois. FEDERAL PROCESS AGENTS d/.

State Surety Company. BUSINESS ADDRESS: P. O. Box 1976, Des Moines, 
IA. 50306. UNDERWRITING LIMITATION b/: $401,000. SURETY LICENSES ç/: AZ, 
CO, DC, IL, IA, KS, MN, MD, MT, NE, ND, CK, SD, WI, WY. INCORPORATED IN: 
Iowa. FEDERAL PROCESS AGENTS d/.

Surety Company of the Pacific.1* BUSINESS ADDRESS: Post Office Box 
2105, Santa Monica, CA 90406. UNDERWRITING LIMITATION b/: $278,000. 
SURETY LICENSES c/: CA. INCORPORATED IN: California. FEDERAL PROCESS 
AGENTS d/.

TEXAS PACIFIC INDEMNITY COMPANY. BUSINESS ADDRESS: Diamond Shamrock 
Tower, 717 N. Harwood, Dallas, TX 75201. UNDERWRITING LIMITATION b/: 
$407,000. SURETY LICENSES c/: AR, TX. INCORPORATED IN: Texas. FEDERAL 
PROCESS AGENTS d/.

Transamerica Insurance Ccmpany. BUSINESS ADDRESS: 1150 South Olive 
Street, Los Angeles, CA 90015. UNDERWRITING LIMITATION b/: $38,440,000. 
SURETY LICENSES c/: All except AS, PR, VI. INCORPORATED IN: California. 
FEDERAL PROCESS AGENTS d/.

Transamerica Insurance Ccmpany of Michigan. BUSINESS ADDRESS: 1150 
South Olive Street, Los Angeles, CA 90015. UNDERWRITING LIMITATION b/: 
$1,681,000. SURETY LICENSES c/: AR, IL, IN, IA, KS, MI, MN, OH, SD. 
INCORPORATED IN: Michigan. FEDERAL PROCESS AGENTS d/.

Transamerica Premier Insurance Ccmpany. BUSINESS ADDRESS: 17671 Cowan 
Avenue, Irvine, CA 92714. UNDERWRITING LIMITATION b/: $3,275,000. 
SURETY LICENSES c/: All except AS, NH, NY, PR, VI. INCORPORATED IN: 
California. FEDERAL PROCESS AGENTS d/.

Transcontinental Insurance Ccmpany. BUSINESS ADDRESS: CNA Plaza, 
Chicago, IL 60685. UNDERWRITING LIMITATION b/: $4,858,000. SURETY 
LICENSES c/: All except AS, GU, HI, VI. INCORPORATED IN: New York. FEDERAL 
PROCESS AGENTS d/.

Transportation Insurance Company. BUSINESS ADDRESS: CNA Plaza, 
Chicago, IL 60685. UNDERWRITING LIMITATION b/: $1,839,000. SURETY 
LICENSES c/: All except AS, GU, PR, VI, WV. INCORPORATED IN: Illinois. 
FEDERAL PROCESS AGENTS d/.

*See footnotes at end of Circular.
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The Travelers Indemnity Company. BUSINESS ADDRESS: One Tower Square, 
Hartford, CT 06183. UNDERWRITING LIMITATION b/: $85,671,000. SURETY 
LICENSES c/: All except AS. INCORPORATED IN: Connecticut. FEDERAL PROCESS 
AGENTS d/7

THE TRAVELERS INDEMNITY COMPANY OF AMERICA. BUSINESS ADDRESS: One 
Tower Square, Hartford, CT 06183. UNDERWRITING LIMITATION b/: $4,448,000. 
SURETY LICENSES c / i All except AS, AR, FL, GU, KS, MA, OR, VI. 
INCORPORATED IN: Georgia. FEDERAL PROCESS AGENTS d/.

The Travelers Indemnity Company of Illinois. BUSINESS ADDRESS: 200 
West Madison Street, Chicago, IL 60606. UNDERWRITING LIMITATION b/: 
$1,362,000. SURETY LICENSES c / i All except AS, AR, CT, DE, GU, KS, LA, MA, 
NH, NJ, NC, OR, PA, PR, VI, WV, WI, WY. INCORPORATED IN: Illinois. FEDERAL 
PROCESS AGENTS d/.

The Travelers Indemnity Company of Rhode Island. BUSINESS ADDRESS: 
One Tower Square, Hartford, CT 06183. UNDERWRITING LIMITATION b/: 
$12,991,000. SURETY LICENSES c / i All except AS, GO. INCORPORATED IN: 
Rhode Island. FEDERAL PROCESS AGENTS d/.

Trinity Universal Insurance Company. BUSINESS ADDRESS: Post Office 
Box 225028, Dallas, TX 75265. UNDERWRITING LIMITATION b/: $47,795,000. 
SURETY LICENSES c / i AL, AZ, AR, CA, CO, GA, ID, IL, IN, IA, KS, KY, LA, 
MI, MS, MO, NE, NM, OH, CK, OR, TX, WA, WI, WY. INCORPORATED IN: Texas. 
FEDERAL PROCESS AGENTS d/.

Trinity Universal Insurance Company of Kansas, Inc. BUSINESS ADDRESS: 
P.O. Box 225028, Dallas, TX 75265. UNDERWRITING LIMITATION b/: $450,000.
SURETY LICENSES c / i AL, AZ, CO, GA, KS, KY, LA, NE, OH, CK, OR, TX. 
INCORPORATED IN: Kansas. FEDERAL PROCESS AGENTS d/. *

Tri-State Insurance Company. BUSINESS ADDRESS: Post Office Box 3269, 
Tulsa, CK 74102. UNDERWRITING LIMITATION b/: $2,456,000. SURETY LICENSES 
c / i AL, AZ, AR, CO, FL, GA, ID, IL, IN, IA, KS, KY, LA, MN, MS, MO, MT, 
NE, m ,  ND, CK, SD, TN, TX, UT, WA, WY. INCORPORATED IN: Oklahoma. FEDERAL 
PROCESS AGENTS d/.

Tri-State Insurance Company of Minnesota. BUSINESS ADDRESS: One 
Roundwind Road, Luverne, MN 56156. UNDERWRITING LIMITATION b/: 
$1,262,000. SURETY LICENSES c/ï IA, MN, NE, ND, SD, WI. INCORPORATED IN: 
Minnesota. FEDERAL PROCESS AGENTS d/.

Twin City Fire Insurance Company.1* BUSINESS ADDRESS: Hartford 
Plaza, Hartford, CT 06115. UNDERWRITING LIMITATION b/: $4,285,000. SURETY 
LICENSES c / i All except AS, GU, PR, VI. INCORPORATED IN: Minnesota. 
FEDERAL PROCESS AGENTS d/.

ULICO CASUALTY COMPANY. BUSINESS ADDRESS: 111 Massachusetts Avenue, 
NW, Washington, DC 20001. UNDERWRITING LIMITATION b/: $789,000. SURETY 
LICENSES c / i All except AL, AS, CA, GU, IL, ME, MA, NH, NY, NC, PR, RI, 
VI, WI, WY. INCORPORATED IN: Delaware. FEDERAL PROCESS AGENTS d/.
*See footnotes at end of Circular
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Uniqard Security Insurance Company. 1* BUSINESS ADDRESS: 15805 N.E. 
24th Street, Bellevue, WA 98008. UNDERWRITING LIMITATION b/i $8,841,000. 
LICENSES c/s A U  except AS, CT, GA, GU, NH, NJ, PR, VI. INCORPORATED IN: 
Washington. FEDERAL PROCESS AGENTS d/.

Union Insurance Company. BUSINESS ADDRESS: P.O. Box 80439, Lincoln, NE 
68501. UNDERWRITING LIMITATION b/s $3,834,000. SURETY LICENSES c / i AR, 
CO, IA, KS, MN, NE, ND, SD, TX. INCORPORATED IN: Nebraska. FEDERAL PROCESS 
AGENTS d/.

United Fire & Casualty Company. 1* BUSINESS ADDRESS: Post Office Box 
4909, Cedar Rapids, IA 52407. UNDERWRITING LIMITATION b/i $2,381,000. 
SURETY LICENSES c / i AK, AZ, AR, CA, CO, ID, IL, IN, IA, KS, LA, MN, MS, 
MO, MT, NE, NJ, NM, NY, ND, OH, CK, OR, SC, SD, TX, UT, WA, WI, WY. 
INCORPORATED IN: Iowa. FEDERAL PROCESS AGENTS d/.

UNITED NATIONAL INSURANCE COMPANY. BUSINESS ADDRESS: 1737 Chestnut 
Street, Philadelphia, PA 19103. UNDERWRITING LIMITATION b/: $3,714,000. 
SURETY LICENSES c / i PA. INCORPORATED IN: Pennsylvania. FEDERAL PROCESS 
AGENTS d/.

United Pacific Insurance Company. BUSINESS ADDRESS: 33405 Eighth 
Avenue South, C-3000, Federal Way, WA 98003. UNDERWRITING LIMITATION b/: 
$4,842,000. SURETY LICENSES c / i All. INCORPORATED IN: Washington. 
FEDERAL PROCESS AGENTS d/.

United Pacific Insurance Company of New York. BUSINESS ADDRESS: 4 
Pain Center Plaza, Philadelphia, PA 19103. UNDERWRITING LIMITATION b/: 
$723,000. SURETY LICENSES c / i NY. INCORPORATED IN: New York. FEDERAL 
PROCESS AGENTS A/.

United States Fidelity and Guaranty Company. BUSINESS ADDRESS: 100 
Light Street, Post Office Box 1138, Baltimore, MD 21203. UNDERWRITING 
LIMITATION b/i $91,328,000. SURETY LICENSES c / i A U  except AS, GU. 
INCORPORATED IN: Maryland. FEDERAL PROCESS AGENTS d/.

United States Fire Insurance Company. BUSINESS ADDRESS: 305 Madison 
Ave., CN-1932, Morristown, NJ 07960. UNDERWRITING LIMITATION b/i  
$27,377,000. SURETY LICENSES c / i All except AS, GU. INCORPORATED IN: New 
York. FEDERAL PROCESS AGENTS d/.

UNIVERSAL INSURANCE COMPANY. BUSINESS ADDRESS: G.P.O. Box 71338, San 
Juan, Puerto Rico 00936. UNDERWRITING LIMITATION b/t $1,504,000. SURETY 
LICENSES c/t PR. INCORPORATED IN: Puerto Rico. FEDERAL PROCESS AGENTS 
d/.

Universal of Omaha Casualty Insurance Company. BUSINESS ADDRESS: 
11225 Davenport Street, Suite 105, Qnaha, NE 68154. UNDERWRITING 
LIMITATION b/i $130,000. SURETY LICENSES c / i NE. INCORPORATED IN: 
Nebraska. FEDERAL PROCESS AGENTS d/.

*See footnotes at end of Circular
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Universal Surety Company. BUSINESS ADDRESS: Post Office Box 80468, 
Lincoln, NE 68501. UNDERWRITING LIMITATION b/: $891,000. SURETY LICENSES 
c/î AZ, CO, ID, IL, IA, KS, MI, MN, MO, MT, NE, NM, ND, OH, OK, OR, SD, 
UT, WA, WI, WY. INCORPORATED IN: Nebraska. FEDERAL PROCESS AGENTS d/.

Universal Surety of America. BUSINESS ADDRESS: 1812 Durham, Houston, 
TX 77007. UNDERWRITING LIMITATION b/: $225,000. SURETY LICENSES c/: TX. 
INCORPORATED IN: Texas. FEDERAL PROCESS AGENTS d/.

UNIVERSAL UNDERWRITERS INSURANCE COMPANY. BUSINESS ADDRESS: 5115 Oak 
Street, Kansas City, MO 64112. UNDERWRITING LIMITATION b/: $8,909,000. 
SURETY LICENSES c/: All except AS, GU, PR, VI. INCORPORATED IN: Missouri, 
FEDERAL PROCESS AGENTS d/^

Utica Mutual Insurance Company. BUSINESS ADDRESS: Post Off ice. Box 
530, Utica, NY 13503. UNDERWRITING LIMITATION b/: $6,343,000. SURETY 
LICENSES c/: All except AS, GU, VI. INCORPORATED IN: New York. FEDERAL 
PROCESS AGENTS d/.

Valley Forge Insurance Company. BUSINESS ADDRESS: CNA Plaza, Chicago, 
IL 60685. UNDERWRITING LIMITATION b/: $4,154,000. SURETY LICENSES c/: All 
except AK, AS, GU, HI, PR, VI. INCORPORATED IN: Pennsylvania. FEDERAL 
PROCESS AGENTS d/.

Vigilant Insurance Company. BUSINESS ADDRESS: 15 Mountain View Road, 
P.O. Box 1615, Warren, NJ 07061-1615. UNDERWRITING LIMITATION b/: 
$6,244,000. SURETY LICENSES c/: All except AS, PR. INCORPORATED IN: New 
York. FEDERAL PROCESS AGENTS d/.

VOYAGER GUARANTY INSURANCE COMPANY. BUSINESS ADDRESS: P.O. Box 2918, 
Jacksonville, FL 32203. UNDERWRITING LIMITATION b/: $362,000. SURETY 
LICENSES c/: FL, GA, ID, LA, MD, MN, MS, OH, SC, VA, WY. INCORPORATED IN: 
Florida. FEDERAL PROCESS AGENTS d/.

Washington International Insurance Company. BUSINESS ADDRESS: 1900 
East Golf Road, Schaumburg, IL 60195. UNDERWRITING LIMITATION b/: 
$492,000. SURETY LICENSES c/: AZ, CA, FL, IL, MD, MA, MO, NY, OR, TX, 
VA, WA. INCORPORATED IN: Arizona. FEDERAL PROCESS AGENTS d/.

West American Insurance Company. BUSINESS ADDRESS: 136 North Third 
Street, Hamilton, OH 45025. UNDERWRITING LIMITATION b/: $37,098,000. 
SURETY LICENSES c/: All except AS, AK, CT, GU, HI, ME, MT, NH, PR, RI, VT, 
VI, WV. INCORPORATED IN: California. FEDERAL PROCESS AGENTS d/.

Westchester Fire Insurance Company. BUSINESS ADDRESS: 305 Madison 
Avenue, CN-1932, Morristowù, NJ 07960-1932. UNDERWRITING LIMITATION b/; 
$11,992,000. SURETY LICENSES c/: All except AS, GU, VI. INCORPORATED IN: 
New York. FEDERAL PROCESS AGENTS d/.

*See footnotes at end of Circular.
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The Western Casualty and Surety Company. BUSINESS ADDRESS: 14 East 
First Street, Fort Soott, KS 66701. UNDERWRITING LIMITATION b/i  
$15,453,000. SURETY LICENSES c / i All exœpt AS, CT, GU, HI, ME, MA, NH, NY, 
PR, RI, VT, VA, VI. INCORPORATED IN: Kansas. FEDERAL PROCESS AGENTS d/.

The Western Fire Insurance Company. BUSINESS ADDRESS: 14 East First 
Street, Fort Soott, KS 66701. UNDERWRITING LIMITATION b/: $13,033,000. 
SURETY LICENSES c / i All except AL, AS, CT, DE, DC, GA, GU, HI, IN, LA, ME, 
MA, NH, NJ, PR, RI, SC, VT, VI. INCORPORATED IN: Kansas. FEDERAL PROCESS 
AGENTS d/.

Western Surety Company. BUSINESS ADDRESS: 101 South Phillips Avenue, 
Sioux Falls, SD 57192. UNDERWRITING LIMITATION b/i $1,075,000. SURETY 
LICENSES c / i All except AS, GU, PR, VI. INCORPORATED IN: South Dakota.
FEDERAL PROCESS AGENTS d/.

Westfield Insurance Company. BUSINESS ADDRESS: Westfield Center, OH 
44251. UNDERWRITING LIMITATION b/i $6,162,000. SURETY LICENSES c / i All 
except AK, AS, CT, GU, HI, ME, NH, PR, VI. (Existing business only in NH. ) 
INCORPORATED IN: Olio. FEDERAL PROCESS AGENTS d/.

Westfield National Insurance Ccmpany. BUSINESS ADDRESS: Westfield 
Center, OH 44251. UNDERWRITING LIMITATION b/i $2,451,000. SURETY LICENSES 
c/ i IA, OH. INCORPORATED IN: Ohio. FEDERAL PROCESS AGENTS d/.

*See footnotes at end of Circular.
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COMPANIES HOLDING CERTIFICATES OF AUTHORITY AS ACCEPTABLE 
REINSURING COMPANIES UNDER SECTION 223.3(b) of TREASURY 

CIRCULAR NO. 297, REVISED SEPTEMBER 1, 1978 (See Note (e) )

Alliance Assurance Company, U.S. Branch. BUSINESS ADDRESS: 15 Mountain 
View Road, P.O. Box 1615, Warren, NJ 07061-1615. UNDERWRITING LIMITATION 
b/: $2,598,000. FEDERAL PROCESS AGENTS: DC.

Frankona Reinsurance Company, U.S. Branch. BUSINESS ADDRESS: P.O. Box 
1069, Kansas City, MO 64141. UNDERWRITING LIMITATION b/: $648,000. 
FEDERAL PROCESS AGENTS: DC. ~  ---- ---

The London Assurance, U.S. Branch. BUSINESS ADDRESS: 15 Mountain View 
Road, P.O. Box 1615, Warren, NJ 07061-1615. UNDERWRITING LIMITATION b/: 
$2,430,000. FEDERAL PROCESS AGENTS: DC.

Munich Reinsurance Company, U.S. Branch. BUSINESS ADDRESS: 560 
Lexington Avenue, New York, NY 10022. UNDERWRITING LIMITATION b/: 
$10,273,000. FEDERAL PROCESS AGENTS: DC. ”

The Sea Insurance Company, Limited, U.S. Branch. BUSINESS ADDRESS: 15 
Mountain View Road, P.O. Box 1615, Warren, NJ 07061-1615. UNDERWRITING 
LIMITATION b/t $1,269,000. FEDERAL PROCESS AGENTS: DC.

Sun Insurance Office, Limited, U.S. Branch. BUSINESS ADDRESS: 15 
Mountain View Road, P.O. Box 1615, Warren, NJ 07061-1615. UNDERWRITING 
LIMITATION b/: $1,434,000. FEDERAL PROCESS AGENTS: DC.

Swiss Reinsurance Company, U.S. Branch. BUSINESS ADDRESS: 100 East 
46th Street, Nov York, NY 10017. UNDERWRITING LIMITATION b/: $6,351,000. 
FEDERAL PROCESS AGENTS: DC. ~  — --- ---

The Tokio Marine and Fire Insurance Company, Limited, U.S. Branch. 
BUSINESS ADDRESS: 55 Water Street, New York, NY 10041. UNDERWRITING 
LIMITATION b/: $6,668,000. FEDERAL PROCESS AGENTS: DC.

Trans Pacific Insurance Company. BUSINESS ADDRESS: 55 Water Street, 
N€5* York, NY 10041. UNDERWRITING LIMITATION b/: $509,000. FEDERAL 
PROCESS AGENTS: DC. “  ---- 1---

•'“Winterthur" Swiss Insurance Company, U.S. Branch. BUSINESS ADDRESS: 
One World Trade Center, Suite 8911, New York, NY 10048. UNDERWRITING 
LIMITATION b/: $6,554,000. FEDERAL PROCESS AGENTS: DC.

Zurich Insurance Company, U.S. Branch. BUSINESS ADDRESS: 231 North 
Martingale Road, Schaumburg, IL 60196. UNDERWRITING LIMITATION b/: 
$14,857,000. FEDERAL PROCESS AGENTS: DC.
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FOOTNOTES

1* License information is not current. Confirmation regarding whether a 
company is licensed for surety in a particular state may be obtained 
from that State's Department of Insurance.

2* AID Insurance Com pany changed its name to Allied Mutual Insurance 
Company, effective March 4, 1986.

3* Northwestern National Surety Company has been purchased by Old 
Republic International Corporation effective May 30, 1986. The
Company ' s name will be changed to Old Republic Surety Company, to be 
effective approximately 30 days from date of sale. A Federal Register 
Notice will be published when the name change occurs.

4* Selected Risks Insurance Company changed its name to Selective 
Insurance Company of America, effective January 1, 1986. (See Federal 
Register of April 1, 1986, pg. 11138.)

N O T E S

(a) All Certificates of Authority e x p ire June 30, and are renewable 
July 1, annually. Companies holding Certificates of Authority as 
acceptable sureties cxi Federal bonds are also acceptable as reinsuring 
companies.

(b) Treasury requirements do not limit the penal sum (face amount) of 
bonds which surety companies may execute. However, when the penal sum 
exceeds a company's Underwriting Limitation, the excess must be protected 
by co-insurance, reinsurance, or other methods in accordance with Treasury 
Circular 297, Revised September 1, 1978 (31 CFR Section 223.10, Section 
223.11). Treasury refers to a bond of this type as an Excess Risk. When 
Excess Risks on bonds in favor of the United States are protected by 
reinsurance, such reinsurance is to be effected by use of a Treasury 
reinsurance form to be filed with the bond or within 45 days thereafter. 
In protecting such excess, the limitation in force on the date of the 
execution of the risk will govern absolutely.

(c) A surety company must be licensed in the State or other area in 
which it executes (signs) a bond, but need not be licensed in the State or 
other area in which the principal resides or where the contract is to be 
performed (28 Op. Atty. Gen. 127, Dec. 24, 1909; 31 CFR Section 223.5(b)). 
The term "other area" includes the District of Columbia, American Samoa, 
Guam, Puerto Rico, and the Virgin Islands.

A company may act as a direct writer or reinsurer in the states 
listed, unless otherwise noted.
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(d) FEDERAL PROCESS AGENTS: Treasury approved surety canpanies are

required to appoint Federal process agents in accord with 31 U.S.C. 9306 and 31 
CFR 224 in the following districts: Where the principal resides; where the 
obligation is to be performed; and in the District of Columbia where the bond is 
returnable or filed. No process agent is required in the State or other area 
wherein the company is incorporated (31 CFR Section 224.2). The name and
address of a particular surety's process agent in a particular Federal Judicial 
District may be obtained from the Clerk of the U.S. District Court in that 
district. (The appointment documents are on file with the clerks.) (NOTE: A 
surety company's underwriting agent who furnishes its bends may or may not be 
its authorized process agent.)

SERVICE OF PROCESS: Process should be served on the Federal process agent 
appointed by a surety in a judicial district, except where the appointment of 
such agent is pending or during the absence of such agent from the district. 
Only in the event an agent has not been duly appointed, or the appointment is 
pending, or the agent is absent from the district, should process be served 
directly on the Clerk of the court pursuant to the provisions of 31 U.S.C. 9306.

Title 31, Section 9306 of the U.S. Code provides that in the absence of any 
agent of a company, service of process may be made upon the Clerk of the court 
within the district where suit is brought, with like effect as upon an agent 
appointed by the company. The officer serving process upon the Clerk should 
immediately transmit a copy of the summons by mail to the corporate secretary 
of the company (at the business address shown in Treasury Circular 570), and 
state such fact in his return. A judgement, decree, or order of a court entered 
or made after service of process will be as valid and binding on the company as 
if served with process in said district.

(0) Companies holding Certificates of Authority as acceptable reinsuring 
companies are acceptable only as reinsuring companies on Federal bonds.[FR Doc. 86-13856 Filed 6-30-86; 8:45 am]
BILLING CODE 4310-35-C
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DEPARTMENT OF TH E INTERIOR

Bureau of Reclamation

43 CFR Part 431

General Regulations for Power 
Generation, Operation, Maintenance, 
and Replacement at the Boulder 
Canyon Project, Arizona/Nevada

a g e n c y : Bureau of Reclamation, Interior.
a c t i o n : Final rule.
s u m m a r y : In accordance with the Boulder Canyon Project Act of 1928 [Project Act), the Boulder Canyon Project Adjustment Act of 1940 (Adjustment Act), and the Hoover Power Plant Act of 1984 (Hoover Power Plant Act), the Bureau of Reclamation (Reclamation) has developed these final General Regulations for Power Generation, Operation, Maintenance and Replacement at the Boulder Canyon Project, Arizona/Nevada (General Regulations) to define the procedures to be used by Reclamation in providing Contractors and the Western Area Power Administration (Western) with cost data and power generation estimates associated with operation of the Project. These General Regulations also include a statement of the requirements for administration and management of the Colorado River Dam Fund (Fund), and methods for resolving disputes. The “General Regulations for Lease of Power,” dated April 25,1930, and the “General Regulations for Generation and Sale of Power in Accordance with the Boulder Canyon Project Adjustment Act,” approved and promulgated on May 20,1941 (1941 General Regulations), terminate on May31,1987.

EFFECTIVE DATE: These General Regulations are effective July 31,1986. 
FOR FURTHER INFORMATION CONTACT: Robert McCullough, Regional Supervisor of Power, Bureau of Reclamation, P.O. Box 427, Boulder City, Nevada 89005. (702)293-8104.
SUPPLEMENTARY INFORMATION: The Project Act provides for the construction of works for the protection and development of the Colorado River Basin and for other purposes. Section 5 of the Project Act addresses the Secretary of the Interior’s (Secretary) authority, under such regulations as the Secretary may prescribe, to contract for the generation and delivery of electrical energy upon charges that will provide revenue sufficient, together with other net revenues from the Project, to cover all expenses of operation and

maintenance of said works, and repayment with interest of all amounts advanced from the Treasury for the Boulder Canyon Project. Section 9 of the Adjustment Act provides for the operation, maintenance, and the. making of replacements, however necessitated, of the Hoover Powerplant by the United States, either directly or thrôugh such agent or agents as the Secretary may designate. ,The Adjustment Act further defined the Secretary’s authority to promulgate charges or the basis of computation thereof for electrical energy generated at Hoover Dam. In accordance with this authority, the Secretary approved and promulgated the 1941 General Regulations. Those 1941 General Regulations provide the basis for computation of the charges for electrical energy generated at Hoover Dam through May 31,1987.The Department of Energy Organization Act of 1977 transferred thé responsibility for the power marketing and transmission functions of the Boulder Canyon Project from Reclamation to Western. The construction, power generation, operation, maintenance, and replacement responsibilities associated with the Hoover Powerplant and appurtenant works remained with Reclamation.The power marketing function jncludes the responsibility for promulgating charges for the Sale of power. “General Regulations for the Charges for the sale of Power from the Boulder Canyon Project” are the subject of a separate rulemaking, under 10 CFR Part 904, by the Secretary of Energy, acting by and through the Administrator of Western.These General Regulations, promulgated pursuant to section 8 of the Adjustment Act, are necessary and appropriate for the administration of the Project in accordance with the Project Act, the Adjustment Act, and the Hoover Power Plant Act.
Executive Order 12291The Department of thednterior has determined that these rules are not a major rule under E .0 .12291 and certifies that these rules will not have a significant economic effect on a substantial number of small entities under the Regulatory Flexibility Act (5 U .S.C. 601 et seq.).
Paperwork Reduction A c tThis rule does not contain information collection requirements which require approval by the Office of Management and Budget under 44 U .S.C. 3501 et seq.

National Environmental Policy ActPursuant to the National Environmental Policy Act (NEPA) of 1969 (42 U.S.C. 4321 et seq.), the Council on Environmental Quality Regulations (CEQ) for implementing the procedural provisions of NEPA (40 CFR Parts 1500- 1508), and the Department of the Interior Manual (516 DM 1-7), the Bureau of Reclamation has prepared Categorical Exclusion LC-86-11 dated April 23,1986, which addresses the environmental impacts of these regulations. Copies will be provided upon request.AuthorshipThe principal authors of these rules are Robert McCullough, Regional Supervisor of Power, Boulder City,Nevada, and Benedict R. Radecki,Acting Chief, Division of Power, Washington, DC.Public Comments and WorkshopsThe notice for public comment and the proposed rule were published in 51 FR 7833-7835, March 6,1986, with a 45-day 1 comment period closing on April 21,1986. In order to facilitate effective completion of the General Regulations in an expeditious manner and concurrently with regulations being promulgated by Western, two "workshops were announced: The first, in 51 FR 10237, to be held April 3,1986, and the second, in 51 FR 12678, to be held April 18,1986. A  reopening of the comment period through May 5,1986, was announced in 51 FR 15810 in response to a request received April 21,1986.The following letters of comment were received and considered in the preparation of the final rule: Letters dated April 10,1986, and April 30,1986, on behalf of the Los Angeles Department of Water and Power and the Southern California Edison Company; Letters dated April 15,1986, April 21,1986, and May 2,1986, on behalf of the Arizona Power Authority, the Colorado River Commission of Nevada, the Metropolitan Water District of Southern California, and the Cities of Burbank, Glendale, Pasadena, Anaheim, Azusa, Banning, Colton, and Riverside,California; and an additional letter dated May 2,1986, on behalf of the City of Pasadena.The following narrative addresses each part and subpart of the rule for which a significant comment was received or to which a significant change ha-s been made. 1A  few editorial suggestions were made regarding the introductory material that preceded the proposed rule. These comments were considered
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as similar material was prepared for the final rule.Specific Comments 
Section 431.1 Purpose.An expanded expression of the purpose in § 431.1(b) was suggested to more clearly summarize the contents of the General Regulations. References were added concerning the sections on the Colorado River Dam Fund and Disputes.
Section 431.2 Scope.A  reference to the regulations promulgated by Western was added to assure that a reader of the General Regulations would know about and could access the companion regulations for the charges for the sale of power under 10 CFR Part 904.The reference to when the previous regulations would be repealed was revised to indicate that the 1930 and 1941 General Regulations terminate May31,1987.
Section 431.3 Definitions.In response to a comment that the definitions in § 431.3 should be identical to those also stated in the Western proposed regulations, changes were made or suggested new wording was included as in the definitions of “additions and betterments" and “replacements,” where the phrase ". . . work, material, equipment, or facilities . . was used to better explain what constituted an addition, betterment, or replacement.The definition of “Colorado River Dam Fund” was revised in response to a comment to identify the statutes which specify or relate to the use of the Colorado River Dam Fund.Several commentors requested the addition of the phrase “ . . . during the period ending September 2017 . . .” to the definition of “replacements.” This change was not made because the term is functional and not time dependent in accordance with the definition of “replacements” in the Adjustment Act as amended by the Hoover Power Plant Act. Another commentor requested assurance concerning the method of treatment of replacements in the ratemaking process. This comment concerns a ratemaking matter which is not a subject addressed in .these General Regulations. Western has advised Reclamation that the policies contained in Department of Energy Order RA ,6120.2 as amended will be the concept proposed during Western’s public ratemaking process for the treatment of replacements within the scope of the Boulder Canyon Project.

The definition of “Uprating Program” was added. The definition of Western was deleted by defining the term in the text.
Section 431.4 Power generation 
responsibilities.It was suggested that § 431.4(a) be reworded to indicate the division of responsibility for specific powerplant and switchyard facilities between Reclamation and Western. Specific division of responsibilities will be defined in a Memorandum of Agreement between the agencies which is being prepared. Responsibilities will change as the transition is made from the several existing switchyards to the Uprating Program transmission modifications plan to consolidate facilities.A  suggestion was made to reference in § 431.4(a) Reclamation’s obligation to complete the Uprating Program. This obligation will be established in the contracts made in accordance with section 105(d) of the Hoover Power Plant Act.A  mechanism was requested for Contractors to receive from Reclamation, and have opportunity to discuss, any revisions or modifications in schedules provided to Western under § 431.4(c). Since actions which result from the circumstances enumerated in § 431.4(c) are primarily a dispatching matter, and may include actions by Western involving both the generation at Hoover Powerplant and at other points on the Federal power system, Reclamation believes Western to be the proper single source for transmitting this information to the Contractors.A  new § 431.4(d) was added in response to comments requesting that a coordinating committee be formed for discussions and exchange of information regarding the General Regulations. The subsection provides for a timely meeting upon written request.
Section 431.5 Cost data and fund  
requirements.The title of the section was revised to more properly reflect the subject matter in the section.In response to comments on when the data are provided in § 431.5, a specific date was defined. The periods for comments and responses were also shortened in response to comments.The double reference to data submitted in § 431.5 was revised in response to comments. Access to supporting documentation was also requested. Language was added providing the opportunity to review records during normal working hours.

Guidelines on how “major” items would be determined in § 431.5 were also requested. The opportunity to comment and receive responses and the opportunity for meetings provide for the exchange of information on items to be detailed in the estimates in § 431.5.
Section 431.6 Power generation 
estimates.In response to comments on when the estimates are provided in § 431.6, a specific date was defined. The periods for comments and response were also shortened in response to comments.Access to supporting documentation was requested. Language was added to § 431.6 providing the opportunity to review records during regular working hours.
Section 431.7 Administration and 
management o f the Colorado River Dam 
Fund.Sefction 431.7 was expanded to indicate that Reclamation is responsible for the repayment of the Project and the administration of the Colorado River Dam Fund and the Lower Colorado River Basin Development Fuhd.Section 431.7(a)(1) was revised in response to a comment suggesting the inclusion of a reference to purchases of supplemental energy. The language from the Hoover Power Plant Act was added.A  comment was made that the language was not clear in § 431.7(a)(6) regarding transfers to the Upper Colorado River Basin Fund. The language was clarified by rephrasing and combining § 431.7(a) (5) and (6).New subsections were added as § 431.7 (b) and (c) to include references to appropriations and funds advanced by non-Federal Contractors.
Section 431.8 Disputes.A  new § 431.8(a) was added to clarify that in the event of a dispute, all actions by Reclamation or the Secretary are binding unless or until modified pursuant to the provisions of these General Regulations.In § 431.8(b), the Federal Representative was identified as the Commissioner of Reclamation.Several comments were received regarding the number of arbitrators, the method of selecting arbitrators, the applicable rules for arbitration, and the qualifications of the arbitrators. The concept of a panel of three arbitrators was retained to allow both the Secretary and the disputing Contractor(s) to have a voice in the arbitration process. Included in § 431.8(d) is a requirement that the Commercial Arbitration Rules of the American Arbitration Association
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Section 431.9 Future regulations.Language was added in § 431.9(a) to assure that changes in regulations would not impair or extend rights. § 431.9(b) was added to assure that changes in regulations would extend equally to all Contractors. A  third provision regarding default or failure of performance was requested but was considered to be a contract for Reclamation and Western contracts.List of Subjects in 43 CFR Part 431 Electric power, Power generation.43 CFR is amended by adding Part 431, as follows:
PART 431— GENERAL REGULATIONS 
FOR POWER GENERATION, 
OPERATION, MAINTENANCE, AND 
REPLACEMENT A T  THE BOULDER 
CANYON PROJECT, ARIZONA/ 
NEVADA

Sec.431.1 Purpose.431.2 Scope.431.3 Definitions.431.4 Power generation responsibilities.431.5 C o s t  d a ta  a n d  fu n d  re q u ire m e n ts .431.6 P o w e r  g e n e ra t io n  e s t im a te s .431.7 A d m in is t r a t io n  a n d  m a n a g e m e n t  of 
th e  C o lo r a d o  R iv e r  D a m  F u n d .431.8 Disputes.431.9 Future regulations.

A u th o r ity : R e c la m a tio n  A c t  o f  1902 (32Stat. 388), Boulder Canyon Project Act of 1928 (43 U.S.C. 617 et seq. ), Boulder Canyon Project Adjustment Act of 1940 (43 U.S.C. 618 
et seq.), Colorado River Storage Project Act of 1956 (43 U.S.C. 620 et seq.), Colorado River Basin Project Act of 1968 (43 U .S.C. 1501 et 
seq.), and Hoover Power Plant Act of 1984 (98 Stat. 1333).
§431.1 Purpose.(a) The Secretary of the Interior (Secretary), acting through the Commissioner of Reclamation (Commissioner), is authorized and directed to operate, maintain, and replace the facilities at the Hoover Powerplant, and also to promulgate regulations as the Secretary finds necessary and appropriate in accordance with the authorities in the Reclamation Act of 1902, and all acts amendatory thereof and supplementary thereto.(b) in accordance with the Boulder Canyon Project Act of 1928, as amended and supplemented (Project Act}, the

Boulder Canyon Project Adjustment Act of 1940, as amended and supplemented (Adjustment Act), and the Hoover Power Plant Act of 1984 (Hoover Power Plant Act), the Bureau of Reclamation (Reclamation) promulgates these “General Regulations for Power Generation, Operation, Maintenance, and Replacement at the Boulder Canyon Project, Arizona/Nevada” (General Regulations) which include procedures to be used in providing Contractors and the Western Area Power Administration (Western) with cost data and power generation estimates, a statement of the, requirements for administration and management of the Colorado River Dam Fund (Fund), and methods for resolving disputes.
§431.2 Scope.These General Regulations shall be effective on June 1,1987, and shall apply to power generation, operation, maintenance, and replacement activities at the Boulder Canyon Project after May31,1987. ‘'General Regulations for the Charges for the Sale of Power from the Boulder Canyon Project” are the subject of a separate rule, under 10 CFR Part 904, by the Secretary of Energy, acting by and through the Administrator of Western. The “General Regulations for Generation and Sale of Power in Accordance with the Boulder Canyon Project Adjustment Act,” dated May 20, 1941, and the “General Regulations for Lease of Power,” dated April 25,1930, terminate May 31,1987.

§ 431.3 Definitions.As used in this part 
Additions and betterments shall mean such work, materials, equipment, or facilities which enhance or improve the Project and do more than restore the Project to a former good operating condition.
Colorado R iver Dam Fund or Fund shall mean that special fund established by section 2 of the Project Act and which is to be used only for the purposes specified in the Project Act, the Adjustment Act, the Colorado River Basin Project Act, and the Hoover Power Plant Act.
Contractor shall mean any entity which has a fully executed contract with Western for electric service pursuant to the Hoover Power Plant Act.
Project or Boulder Canyon Project shall mean all works authorized by the Project A c t the Hoover Power Plant Act, and any future additions authorised by Congress, to be constructed and owned by the United States, bat exclusive o f the main canal and appurtenances authorized by the Project

A c t  now known as the All-American Canal.
Replacem ents shall mean such work, materials, equipment, or facilities as determined by the United States to be necessary to keep the Project in good operating condition, but shall not include (except where used in conjunction with the word “emergency” or the phrase “however necessitated”) work, materials, equipment or facilities made necessary by any act of God, or of the public enemy, or by any major catastrophe.
Uprating Program shall mean the program authorized by section 101(a) of the Hoover Power Plant Act for increasing the capacity of existing generating equipment and appurtenances at Hoover Powerplant as generally described in the report of Reclamation, entitled “Hoover Powerplant Uprating, Special Report,” issued in May 1980, supplemented in January 1985, and further supplemented in September 1985.

§ 431.4 Power generation responsibilities.(a) Power generation, and the associated operation, maintenance, and making of replacements, however necessitated, or facilities and equipment at the Hoover Powerplant, are the responsibilities of Reclamation.(b) Subject to the satutory requirement that Hoover Dam and Lake Mead shall be used: First, for river regulation, improvement of navigation and flood control; second, for irrigation and domestic uses and satisfaction of perfected rights mentioned in section 6 of the Project Act; and third, for power, Reclamation shall release water, make available generating capacity, and generate energy, in such quantities, and i at such times, as are necessary for the delivery of the capacity and energy to which Contractors are entitled.(c) Reclamation reserves the right to reschedule, temporarily discontinue, reduce, or increase the delivery of water for the generation of electrical energy at any time for the purpose of maintenance, repairs, and/or replacements, and for investigations and inspections necessary thereto, or to allow for changing reservoir and river conditions, or for changes in kilowatthours generation per acre-foot, or by reason of compliance with the statutory requirement as referred to in§ 431.4(b) above; Provided, however, that Reclamation shall, except in case of emergency, give Western reasonable notice in advance of any change m delivery of water, and that Reclamation shall make such inspections and perform such maintenance and repair



Federal Register / Vol. 51, No. 126 / Tuesday, July 1, 1986 / Rules and Regulations 23963work at such times and in such manner as to cause the least inconvenience possible to Contractors and that Reclamation shall prosecute such work with diligence and, without unnecessary delay, resume delivery of water as scheduled.(d) Should a Contractor have concerns regarding power generation and related matters and request a meeting in writing, including a description of areas of concern, Reclamation shall convene such meeting within 10 days of receipt of such request and shall notify all Contractors and Western of the date and location of the meeting, and the areas of concern to be discussed.
§ 431.5 Cost data and fund requirements.Reclamation shall submit annually on or before April 15 to Western and Contractors, cost data, including one year of actual costs for the last completed fiscal year and estimated costs for the next 5 fiscal years, for operation, maintenance, replacements, additions and betterments, non-Federal funds advanced for the uprating program by non-Federal purchasers, and interest on and amortization of the Federal investment. Such cost data shall identify major items. Upon 5 days prior written notice to Reclamation, any Contractor shall have the right, subject to applicable Federal laws and regulations, to review records used to prepare such cost data at Reclamation offices during regular business hours. Contractors shall have an opportunity to present written views within 30 days of the transmittal of the cost data. Reclamation responses to written views shall be provided within 60 days of transmittal of the cost data or 30 days after a meeting with Contractors convened pursuant to § 431.4(d), whichever is later.
§ 431.6 Power generation estimates.Reclamation shall submit annually on or before April 15 to Western and Contractors, an estimated annual operation schedule for the Hoover Powerplant showing estimated power generation and estimated maintenance outages for review, and shall provide an opportunity to present written views within 30 days of the transmittal of the schedule. Reclamation responses to written views shall be provided within 60 days of the transmittal of the schedule or 30 days after a meeting with Contractors convened pursuant to § 431.4(d), whichever is later. The estimated annual operation schedule of Hoover Powerplant shall be subject to necessary modifications, in accordance with § 431.4(c). Upon 5 days prior written notice to Reclamation, any

Contractor shall have the right, subject to applicable Federal laws and regulations, to review records used to prepare such power generation estimates at Reclamation offices during regular business hours.
§ 431.7 Administration and management 
of the Colorado River Dam Fund.Reclamation is responsible for the repayment of the Project and the administration of the Colorado River Dam Fund and the Lower Colorado River Basin Development Fund.(a) All receipts to the Project shall be deposited in the Fund along with electric service revenues deposited by Western and shall be available without further appropriation for:(1) Defraying the costs of operation (including purchase of supplemental energy to meet temporary deficiencies in firm energy which the Secretary of Energy is obligated by contract to supply), maintenance, and replacements of all Project facilities, including emergency replacements necessary to insure continuous operations;(2) Payment of annual interest on the unpaid investments in accordance with appropriate statutory authorities;(3) Repayment of capital investments including amounts readvanced from the Treasury;(4) Payments to the States of Arizona and Nevada as provided in section 2(c) of the Adjustment Act and section 403(c)(2) of the Colorado River Basin Project Act;(5) Transfers to the Lower Colorado River Basin Development Fund and subsequent transfers to the Upper Colorado River Basin Fund, as provided in section 403(c)(2) of the Colorado River Basin Project Act and section 102(c) of the Hoover Power Plant Act, as reimbursement for the monies expended heretofore from the Upper Colorado River Basin "Fund to meet deficiencies in generation at Hoover Dam during the filling period of storate units of the Colorado River Storage Project in accordance with the provisions of sections 403(g) and 502 of the Colorado River Basin Project Act, such transfers, totalling $27,591,621.25, to be effected by 17 annual payments of $1,532,868.00 beginning in 1988 and a final payment of $1,532,865.25 in 2005; and(6) Any other purposes authorized by existing and future Federal law.(b) Appropriations for the visitor facilities program and any other purposes authorized by existing and future Federal law advanced or readvanced to the Fund shall be disbursed from the Fund for those purposes.

(c) All funds advanced by non-Federal Contractors for the Uprating Program shall be deposited in the Fund, shall be available without further appropriation. * and shall be disbursed from the Fund to accomplish the Uprating Program.(d) The Fund shall be administered and managed in accordance with applicable Federal laws and regulations, by the Secretary acting through the Commissioner.
§431.8 Disputes.(a) All actions by Reclamation or the Secretary shall be binding unless and until reversed or modified in accordance with the provisions herein.(b) Any disputes or disagreements as to interpretation or performance of the provisions of these General Regulations under the responsibility of the Secretary shall first be presented to and decided by the Commissioner. The Commissioner shall be deemed to have denied the Contractor’s contention or claim if it is not acted upon within 60 days of its having been presented. The . decision of the Commissioner shall be subject to appeal to the Secretary by a notice of appeal accompanied by a statement of reasons filed with the Secretary within 30 days after such decision. The Secretary shall be deemed to have denied the appeal if it is not acted upon within 60 days of its having been presented.(c) The decision of the Secretary shall be final unless, within 30 days from the date of such decision, a written request for arbitration is received by the Secretary. The Secretary shall have 90 days from the date of receipt of a request for arbitration either to concur in or deny in writing the request for such arbitration. Failure by the Secretary to take any action within the 90 day period shall be deemed a denial of the request for arbitration. In the event of a denial of a request for arbitration, the decision of the Secretary shall become final.Upon a decision becoming final, the disputing Contractor’s remedy lies with the appropriate Federal court. Any claim that a final decision of the Secretary violates any right accorded the Contractor under the Project Act, the Adjustment Act, or Title I of the Hoover Power Plant Act is barred unless suit asserting such claim is filed in a Federal court of competent jurisdiction within one year after final refusal by the Secretary to correct the action complained of, in accordance with section 105(h) of the Hoover Power Plant Act.(d) When a timely request for arbitration is received by the Secretary and the Secretary concurs in the



23964 Federal Register / Vol.request, the disputing Contractor and the Secretary shrill, within 30 days of receipt of such notice of concurrence, each name one arbitrator to the panel of arbitrators which will decide the dispute. All arbitrators shall be skilled and experienced in the field pertaining to the dispute. In the event there is more than one disputing Contractor in addition to the Secretary, the disputing Contractors shall collectively name one arbitrator to the panel of arbitrators. In the event of their failure collectively to name such arbitrator within 15 days after their first meeting, that arbitrator shall be named as provided in the Commercial Arbitration Rules of the American Arbitration Association. The two arbitrators thus selected shall name a third arbitrator within 30 days of their first meeting. In the event of their failure

51, No. 126 / Tuesday, July 1, 1986 / Rules and Regulationsto so name such third arbitrator, that arbitrator shall be named as provided in the Commercial Arbitration Rules of the American Arbitration Association. The third arbitrator shall act as chairperson of the panel. The arbitration shall be governed by the Commercial Arbitration Rules of the American Arbitration Association. The arbitration shall be limited to the issue submitted. The panel of arbitrators shall render a final decision in this dispute within 60 days after the date of the naming of the third arbitrator. A  decision of any two of the three arbitrators named to the panel shall be final and binding on all parties involved in the dispute.
§431.9 Future regulations.(a) Reclamation may from time to time promulgate additional or amendatory

regulations deemed necessary for the administration of the Project, in accordance with applicable law; Provided, that no right under any contract made under the Hoover Power Plant Act shall be impaired or obligation thereunder be extended thpreby.(b) Any modification, extension, or waiver of any provision of these General Regulations granted for the benefit of any one or more Contractors shall not be denied to any other Contractor.
D a te d : Ju n e  3 ,1 9 8 6 .Joseph T. Findaro,

Deputy A ssistant Secretary—Water and 
Science.
[F R  D o c . 86-14618 F ile d  6 -3 0 -8 6 ; 8:45 am ]  
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ENVIRONMENTAL PROTECTION 
AGENCY

[OPTS-53081; (FRL-3015-6)]

Premanufacture Notices; Monthly 
Status Report for December 1985

a g e n c y : Environmental Protection Agency (EPA). 
a c t i o n : Notice.
s u m m a r y : Section 5(d)(3) of the Toxic Substances Control Act (TSCA) requires EPA to issue a list in the Federal Register each month reporting the premanufacture notices (PMNs) pending before the Agency and the PMNs for which the review period has expired since publication of the last monthly summary. This is the report for December 1985.Nonconfidential portions of the PMNs may be seen in Rm. E-107 at the address

below between 8:00 a.m. and 4:00 p.m., Monday through Friday, excluding legal holidays.
ADbRESS: Written comments, identified with the document control number ‘‘[OPTS-53081]” and the specific PMN number should be sent to: Document Control Officer (TS-790), Confidential Data Branch, Information Management Division, Office of Toxic Substances, Environmental Protection Agency, Room E-201,401 M Street SW ., Washington, DC 20460, (202) 382-3532.
FOR FURTHER INFORMATION C O N TA C T: Wendy Cleland-Hamnett, Premanufacture Notice Management Branch, Chemical Control Division (TS- 794), Office of Toxic Substances, Environmental Protection Agency, Room E-613, 401M Street SW., Washington, DC 20460, (202) 382-3725.

SUPPLEMENTARY INFORMATION: The monthly status report published in the Federal Register as required under section 5(d)(3) of T SCA  (90 Stat. 2012 (15 U .S.C. 2504)), will identify: (a) PMNs received during December; (b) PMNs received previously and still under review at the end of December; (c)PMNs for which the notice review period has ended during December; (d) chemical substances for which EPA has received a notice of commencement to manufacture during December and (e) PMNs for which the review period has been suspended. Therefore, the December 1985 PMN Status Report is being published.Dated: May 5,1986.
Denise Devoe,
Acting Director, Information Management 
D ivision.Premanufacture Notices Monthly Status Report; December 1985

1 . 1 2 7  P r e m a n u f a c t u r e  N o t i c e s  R e c e i v e d  D u r i n g  t h e  M o n t h

P M N  N o . Id e n t ity / g e n e r ic  n a m e F R  c ita tio n E x p ira t io n  d a te

P  8 6 -2 3 0 2 ,2 ' -d ih y d r o x y -1 ,1 '-a z o n a p h t h a le n e -6 ,6 '-d is u lf o n ic  a c id .............................................................................................. 5 0  F R  5 1 3 0 2  ( 1 2 - 1 6 - 8 5 ) M ^ r  1 1 9 8 6
P  8 6 -2 3 1 2 ,2 ' -d i h y d r o x y -1 ,1 '-a z o n a p h t h a le n e -4 ,6 '-d is u lf o n ic  a c id ................................................................................................ 5 0  F R  5 1 3 0 2  ( 1 2 - 1 6 - 8 5 ) D c f
P  8 6 -2 3 2 2 ,2 '-d ih y d r o x y -1 ,1  '-a z o n a p h t h a le n e -3 .3 ',  6 ,6 '-t e t r a s u lf o n ic  a c i d ................................................................ 5 0  F R  5 1 3 0 2  ( 1 2 - 1 6 - 8 5 ) ............................... D o .
P  8 6 -2 3 3 G e n e r ic  n a m e : H y d r o x y  fu n c tio n a l a c ry l ic  c o p o ly m e r .......... .. ......... ......................................................... 5 0  F R  5 1 3 0 2  ( 5 1 3 0 3 )  ( 1 2 - 1 6 - 8 5 ) ......... M a r .  2 ,  1 9 8 6 .
P  8 6 -2 3 4 G e n e r ic  n a m e : A lk y d ....................................................... .....................................

P  8 6 -2 3 5 G e n e r ic  n a m e : A r o m a t ic  is o c y a n a te -t e r m in a t e d  p o ly e th e r  p o ly m e r ......................................................... 5 0  F R  5 1 3 0 2  ( 3 1 5 0 3 )  ( 1 2 - 1 6 - 8 5 ) ......... D o .
P  8 6 -2 3 6 G e n e r ic  n a m e : O r g a n o s il ic o n  c h e m ic a l ....................................................................................... 5 0  F R  5 1 3 0 2  ( 5 1 3 0 3 )  ( 1 2 - 1 6 - 8 5 ) D a
P  8 6 -2 3 7 G e n e r ic  n a m e : A m in e  o x id e .................................................................................
P  8 6 -2 3 8 G e n e r ic  n a m e : F u n c t io n a l a lip h a tic  e s t e r ........................................................................ 5 0  F R  5 1 3 0 2  ( 5 1 3 0 3 )  ( 1 2 - 1 6 - 8 5 ) D o .
P  8 6 -2 3 9 G e n e r ic  n a m e : U n s a t u r a t e d  e p o x y  e s t e r ........................................................................ 5 0  F R  5 1 3 0 2  ( 5 1 3 0 3 )  ( 1 2 - 1 6 - 8 5 ) Do
P  8 6 -2 4 0 G e n e r ic  n a m e : D io x im e -t r i is o c y a n a t e  p o l y m e r ....................................................... D a
P  8 6 -2 4 1 G e n e r i c  n a m e : D io x im e -d iis o c y a n a te  p o l y m e r .......................................... 5 0  F R  5 1 3 0 2  ( 5 1 3 0 3 )  ( 1 2 - 1 6 - 8 5 ) Dp
P  8 6 -2 4 2 G e n e r ic  n a m e : D io x im e -t r i is o c y a n a t e  p o l y m e r ................................................. 5 0  F R  5 1 3 0 2  ( 5 1 3 0 3 )  ( 1 2 - 1 6 - 8 5 ) Do.
P  8 6 -2 4 3 G e n e r i c  n a m e : C y a n o 'm o d if ie d  d im e t h y l -m e t h y lh y d r o g e n  s i lo x a n e .. ................ ................... 5 0  F R  5 1 3 0 2  ( 5 1 3 0 3 )  ( 1 2 - 1 6 - 8 5 ) ........ D o .
P  8 6 -2 4 4 G e n e r i c  n a m e : S ilo x a n e  p o ly e th e r  c o p o ly m e r ........................................................................ 5 0  F R  5 1 3 0 2  ( 5 1 3 0 3 )  ( 1 2 - 1 6 - 8 5 ) Do.
P  8 6 -2 4 5 G e n e r i c  n a m e : A z o  c o n d e n s a t io n  p ig m e n t ..................................................................... 5 0  F R  5 1 3 0 2  ( 5 1 3 0 3 )  ( 1 2 - 1 6 - 8 5 ) Do.
P  8 6 -2 4 6 G e n e r i c  n a m e : T e t r a s u b s t it u t e d  m o n o a z o  p ig m e n t ................................................... 5 0  F R  5 1 3 0 2  (5 1 3 0 3 )  ( 1 2 - 1 6 - 8 5 ) . . . . . . . D o .
P  8 6 -2 4 7 G e n e r i c  n a m e : M o n o s u b s t itu te d  a lk y lb e n z e n e s u if o n a m id e ............................................... 5 0  F R  5 1 3 0 2  ( 5 1 3 0 3 )  ( 1 2 - 1 6 - 8 5 ) D o
P  8 6 -2 4 8 G e n e r i c  n a m e :  M ix e d  p o ly o l e s t e r  o f  n o r m a l a n d  b ra n c h e d  c h a in  m o n o c a r b o x y l ic  a c i d s ............................ ..................... 5 0  F R  5 1 3 0 2  (5 1 3 0 3 ) * ( 1 2 -1 6 -8 5 )  . . . . F e b  5 , 1 9 8 6 .
P  8 6 -2 4 9 P o ly m e r  o f  is o p h o r o n e  d iis o c y a n a t e ,  2 -h y d r o x y  e th y l a c ry la te  a n d  p o ly o x y p r o p y le n e  t r ia m in e ...................... 5 0  F R  5 1 9 4 4  ( 5 1 9 4 5 )  ( 1 2 - 2 0 - 8 5 ) ......... M a r .  5 Í 1 9 8 6 .
P  8 6 -2 5 0 G e n e r ic  n a m e : C o m p le x  s u b s t it u t e d  p o ly u r e th a n e  o f  m e t h y le n e  b is  (4 -c y c io h e x y l is o c y a n a t e )  w ith  p o l y o l s ....... 5 0  F R  5 1 9 4 4  ( 5 1 9 4 5 )  ( 1 2 - 2 0 - 8 5 ) ......... D o .
P  8 6 -2 5 1 G e n e r i c  n a m e : 2 -o x e p a n o n e ,  p o ly m e r  w ith  n -d e c a n o l  a n d  h e p t a d e o a f lu o r o d e c a n o l,  re a c t io n  p r o d u c t  w ith  b e n z e n e ,  d i- 5 0  F R  5 1 9 4 4  ( 5 1 9 4 5 )  ( 1 2 - 2 0 - 8 5 ) ......... D o .

is o c y a n a to m e t h y l.

P  8 6 -2 5 2 G e n e r ic  n a m e : P o iy o x y a lk le n e -,  p o iy m e t h y la lk y l -p o ly s ilo x a n e .............................................................. 5 0  F R  5 1 9 4 4  ( 5 1 9 4 5 )  (1 ?  2 0 -8 5 ) D o .
P  8 6 -2 5 3 G e n e r i c  n a m e : N -b u t y l-2 -e t h y lh e x y la c r y la t e  c o p o ly m e r .................................. 5 0  F R  5 1 9 4 4  ( 5 1 9 4 5 )  ( 1 2 - 2 0 - 8 5 ) D o
P  8 6 -2 5 4 R e a c t io n  p r o d u c t  o f  N ,N ' - ( m e t h y t e n e -d i -4 ,1 -p h e n y le n e )b is [N -(o x ir a n y lm e t h y l )o x ir a n e  m e t h a n a m m e ] a n d  b is (4 - 5 0  F R  5 1 9 4 4  (5 1 9 4 5 )  ( 1 2 - 2 0 - 8 5 ) ......... M a r . 8 ,  1 9 8 6 .

a m in o p h e n y l)s u lf o n e .
P  8 6 -2 5 5 G e n e r i c  n a m e : P h e n o lic  m o d if ie d  ro s in  e s t e r .............................................. 5 0  F R  5 1 9 4 4  (5 1 9 4 5 )  ( 1 2 - 2 0 - 8 5 ) Do
P  8 5 -2 5 6 G e n e r i c  n a m e : S u b s t it u t e d  h e t e r o c y c le  a z o  n a p h th a le n e s u lf o n ic  a c id ,  s a l t .................. 5 0  F R  5 1 9 4 4  ( 5 1 9 4 5 )  ( 1 2 - 2 0 - 8 5 ) ......... D o .
P  8 6 -2 5 7 G e n e r i c  n a m e : S it e -lim it e d  s u b s tit u t e d  h e t e r o c y d e  a z o  n a p h th a le n e s u lf o n ic  a c id ,  s a l t .......... 5 0  F R  5 1 9 4 4  ( 5 1 9 4 5 )  ( 1 2 - 2 0 - 8 5 ) ......... D o .
P  8 6 -2 5 8 G e n e r i c  n a m e : A lk y l o l ig o g ly c o s id e s ..................................................................... 5 0  F R  5 1 9 4 4  ( 5 1 9 4 5 )  ( 1 2 - 2 0 - 8 5 ) Do.
P  8 6 -2 5 9 G e n e r i c  n a m e : W a t e r  s o lu b le  n y l o n ....................................................................................... 5 0  F R  5 1 9 4 4  ( 5 1 9 4 5 )  ( 1 2 - 2 0 - 8 5 ) ......... D o .
P  8 6 -2 6 0 G e n e r i c  n a m e : W a t e r  s o lu b le  n y l o n .......................................................... 5 0  F R  5 1 9 4 4  ( 5 1 9 4 5 )  ( 1 2 - 2 0 - 8 5 ) Do
P  8 6 -2 6 1 G e n e r i c  n a m e : C h lo r e n ic  a n h y d r id e  c a p p e d  p o l y e s t e r .......................................... 5 0  F R  5 1 9 4 4  ( 5 1 9 4 6 )  ( 1 2 - 2 0 - 8 5 ) ......... D o .
P  8 6 -2 6 2 2 ,5 -d im e t h y l -2 ,5 -h e x a n e d ia m in e ............................................................................... 5 0  F R  5 1 9 4 4  (5 1 9 4 6 )  ( 1 2 - 2 0 - 8 5 ) Mar 9 1986.
P  8 6 -2 6 3 G e n e r i c  n a m e : P e n ta  s u b s titu te d  b e n z e n e ...................................................................................
P  8 6 -2 6 4 G e n e r i c  n a m e : T e t r a  s u b s tit u t e d  b e n z e n e ....................................................................................................... 5 0  F R  5 1 9 4 4  ( 5 1 9 4 6 )  ( 1 2 - 2 0 - 8 5 ) D o
P  8 6 -2 6 5 G e n e r i c  n a m e : P o ly a m id e  re s in ................................................................. ............... 5 0  F R  5 1 9 4 4  ( 5 1 9 4 6 )  ( 1 2 - 2 0 - 8 5 ) D o .
P  8 6 -2 6 6 G e n e r i c  n a m e : D ia lk y t  s u b s titu te d  p r o p io n a m id e ................................................................................. 5 0  F R  5 1 9 4 4  ( 5 1 9 4 6 )  ( 1 2 - 2 0 - 8 5 ) D o
P  8 6 -2 6 7 G e n e r i c  n a m e : P o ly m e r  o f  fa tty  a c id s ,  C i « - n  a n d  C i*  u n s a tu ra t e d ,  is o p h th a lic  a c id ,  tr im e t tiy lo le t h a n e  a n d  o t h e r 5 0  F R  5 1 9 4 4  ( 5 1 9 4 6 )  ( 1 2 - 2 0 - 8 5 ) ......... D o .

c a rb o x y lic  a c id s .
P  8 6 -2 6 8 2 - ,  3 -  a n d  4 -p in a n y l a c e ta te  m ix tu re ............................................................................................................ D a
P  8 6 -2 6 9 1 ,2 -d im e  th y  l -3 - (1 -m e t  h y le t h e n y l} -c y c lo p e n t a d o l p ro p io n a t e  m ix tu re ; p lin y l p r o p io n a t e  m ix t u r e ................... ............................................ 5 0  F R  5 1 9 4 4  ( 5 1 9 4 6 )  ( 1 2 - 2 0 - 8 5 )  .... D o .
P  8 6 -2 7 0 3 ,7 -d im e t h y l -3 -o c t a n o l  a n d  2 ,4 -d im e t h y l -4 -o c t a n o l  a n d  1 ,2 -d im e t h y l -3 -(1 -m e th y le th y l ) -c y c lo p e n ta n o l  m ix tu r e ................................. 5 0  F R  5 t 9 4 4  ( 5 1 9 4 6 )  ( 1 2 - 2 0 - 8 5 ) ........ D o .
P  8 6 -2 7 1 G e n e r i c  n a m e : C h lo r in a t e d  p o ly m e r  la t e x .................................... .............................................. 5 0  F R  5 1 9 4 4  ( 5 1 9 4 6 )  ( 1 2 - 2 0 - 8 5 ) Do
P  8 6 -2 7 2 T r i -o r t h o -t o ly l  p h o s p h it e ....................................................................................... Do.
P  8 6 -2 7 3 G e n e r ic  n a m e : A c r y la t e d  o il m o d if ie d  p o l y e s t e r ....................................................................... 5 0  F R  5 1 9 4 4  ( 5 1 9 4 6 )  ( 1 2 - 2 0 - 8 5 ) ......... D o .
P  8 6 -2 7 4 G e n e r ic  n a m e : S u b s t it u t e d  a n th r a q u in o n e ................................................................................... 5 0  F R  5 1 9 4 4  ( 5 1 9 4 6 )  ( 1 2 - 2 0 - 8 5 ) D o .
P  8 6 -2 7 5 G e n e r i c  n a m e : A c r y la t e ,  a lk o x y  sifyi a c ry la te  c o p o ly m e r ........................................................... 5 0  F R  5 1 9 4 4  ( 5 1 9 4 7 )  ( 1 2 - 2 0 - 8 5 ) D o .
P  8 6 -2 7 6 G e n e r i c  n a m e : A lk o x y  fu n c tio n a l o le fin ic  s ily l h y d r o c a r b o n ....................................................................... D o
P  8 6 -2 7 7 G e n e r i c  n a m e : 4 -s u b s t itu te d  p h e n o l,  p o ly m e r  w ith  s u b s tit u t e d  b is (c h lo r o b e n z e n e ) ,  s u b s tit u t e d  b is p h e n o l a n d  in o rg a n ic 5 0  F R  5 1 9 4 4  ( 5 1 9 4 7 )  ( 1 2 - 2 0 - 8 5 ) ......... D o .

h y d ro x id e .

P  8 6 -2 7 8 G e n e r i c  n a m e : M o d if ie d  a c ry lic  p o l y m e r ....................................................................................... D o
P  8 6 -2 7 9 G e n e r i c  n a m e : S u b s t it u t e d  (2 -h y d r o x y b e n z o p h e n o x y )  p r o p a n e ....................................................................... 5 0  F R  5 1 9 4 4  ( 5 1 9 4 7 )  ( 1 2 - 2 0 - 8 5 ) D o .
P  8 6 -2 8 0 G e n e r i c  n a m e : A r o m a t ic  is o c y a n a t e ..................................................................................................... 5 0  F R  5 1 9 4 4  ( 5 1 9 4 7 )  ( 1 2 - 2 0 - 8 5 ) ......... D o .
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1.127 P r e m a n u f a c t u r e  N o t i c e s  R e c e i v e d  D u r i n g  t h e  M o n t h — Continued

PMN No. Identity/generic name FR citation

P 86-281 
P 86-282 
P 86-283 
P 86-284 
P 86-285 
P 86-286 
P 86-287 
P 86-288 
P 86-289 
P 86-290 
P 86-291 
P 86-292 
P 86-293 
P 86-294 
P 86-295 
P 86-296 
P 86-297 
P 86-298 
P 86-299 
P 86-300 
P 86-301 
P 86-302 
P 86-303 
P 86-304 
P 86-305 
P 86-306 
P 86-307 
P 88-308 
P 86-309 
P 86-310 
P 86-311 
P 86-312 
P 86-313 
P 86-314 
P 86-315 
P 86-316 
P 86-317 
P 86-318 
P 86-319 
P 86-320 
P 86-321 
P 86-322 
P 86-323 
P 86-324 
P 86-325 
P 86-326 
P 86-327 
P 86-328 
P 86-329

G e n e r i c  n a m e : A r o m a t ic  i s o c y a n a t e .. ...... ...........„ ............................................................ ...................... „ ................................................... — ..........................................

G e n e r i c  n a m e : R e a c t io n  p r o d u c t  o f  a n  a m in o  a lc o h o l a n d  u n s a tu ra t e d  o r g a n ic  a c i d ................... ...................... » » ........— . .. ......................

G e n e r i c  n a m e : R e a c t io n  p r o d u c t  o f  a n  a m in o  a lc o h o l  a n d  h e t e r o c y c l ic  o r g a n ic  a c id .......................................... . » . » _ ........... — --------------. .. . .

G e n e r ic  n a m e : M e t h y le n e  d ip h e n y le n e  d i is o c y a n a t e  p o ly o l p r e p o ly m e r ............................................................................ ..............................................

G e n e r ic  n a m e : A c r y lic  re s in  ........................ ............................................. ............................. ............................ ......................................... — .........................~ .....................

P o ly m e r  o f  1 ,4 -b u ta n e d io l,  a d ip ic  a c id  a n d  1 ,1 2 -d o d e c a n e d io ic  a c i d . . ................................................................... .............................................................

G e n e r ic  n a m e : A lip h a t ic , a ro m a t ic  s a tu ra te d  p o l y e s t e r ..................................................................................................................................................................

G e n e r i c  n a m e : Q u a t e r n a r y  a m m o n iu m  c o m p o u n d ............. .................................._ . . . . .............„ ................................................... .................................. .. . . . . . . . .

G e n e r i c  n a m e : U n s a t u r a t e d  p o ly e s t e r  r e s i n . - . .......................................................................................................................... - ................. .................. - .................. ..

S o d iu m  a lu m in u m  t e t r a f lu o r id e   ................... „ ............................................................ . . » . » „ ........ .................................. ....................... .....................» —  ...........

G e n e r i c  n a m e : S u b s t it u t e d  p h e n y l  a z o  p h e n y l a z o  s u b s tit u t e d  c a rb o p o ly c y c lic -s u lf o n ic  a c id  s a l t ..............................................................

G e n e r i c  n a m e : T r is u b s t itu te d  b e n z e n e -s u lf in ic  a c i d ................................................ .T — ........................................................ ... —  ...........................

G e n e r i c  n a m e : A lk y l o K g o g ly c o s id e ......... ......................................................................... .....................— ................................................................... . . . . « » ....................

G e n e r i c  n a m e : P o ly m e r ic  a lip h a t ic  p o ly o l m e th a c r y la te  e s t e r . ..................................................................................... - ..........................................................

G e n e r i c  n a m e : P o ly m e r ic  a lip h a t ic  p o ly o l m e t h a c r y la t e  e s t e r ...................................... ................ . . . . . . . . ........... ............................................. .— ............

G e n e r i c  n a m e : 2 -p r o p y lim id a z o le  s a lt  o f  a n  o r g a n ic  a c i d ........................................................................... ................................................................ - ...............

G e n e r i c  n a m e : C r o s s iin k e d  e t h y le n e  in t e r -p d y m e r / p o ly o le f in  p o l y m e r . . . » . » » » — ............................— ........ , ...... » » . . - » — ............................

G e n e r i c  n a m e : P o ly e s t e r  p o ly u r e t h a n e  p o l y m e r ............................................................................................................................— ....................... .......................
G e n e r i c  n a m e : 1 -H -p y r a z o le -3 -c a r b o x y i i c  a c id ,  4 ,5 -d i h y d r o -5 -o x o -1 - ( 4 -s u l f o p h e n y l ) -4 - I  (4 -s u l f o p h e n y I ) a z o ]  m ix e d  s a l t ......

C o m p le x  e s t e r  d e r iv e d  f r o m  t r im e t h y lo le t h a n e  a n d  p a lm  k e r n e l d e r iv e d  f r o m  fa tty  a c i d ........— ................................... — ............................

G e n e r i c  n a m e : A m m o n iu m  c a rb o x y t a te  c o n t a in in g  f lu o ro c h e m ic a l u r e t h a n e ...........„ ......................... .......................................................................

S il ic a  [ (d im e t h y lh y d r o g e n s i ly l )o x y ]  a n d  [( t r im e t h y ls ity l )o x y  ] ,  m o d if ie d ......................................................................................................................... .

S ilic a  [ (d im e t h y lh y d r o g e n s i ly l )o x y ) ,  m o d i f i e d ................................................. ............................. ........................................................................... ............... ................

G e n e r i c  n a m e : d ie s t e r  o f  1 ,4 -b e n z e n e d ic a r b o x y lic  a c i d ....................................................... .— — ..................................... .   ...............................................

G e n e r i c  n a m e : S t y r e n a t e d  a c r y l ic  c o p o ly m e r ..................................„ ......................................................... L ..........................................................................................

G e n e r i c  n a m e : S t y r e n a t e d  d ry in g  o il a lk y d  r e s i n ............................................................................................................................................. .— .— .. . .— ....

G e n e r ic  n a m e ;  E p o x y  re s in  a d d u c t » » » ............ ........................................................................................................................................ — ...............................................

G e n e r i c  n a m e : T r ia z o l iu m  a z o  d y e ............ - ..............................................................* ....................................................................................................................................

H y d r o x y m e t h o x y a c e t ic  a c id ,  m e th y l e s t e r ...... ........................................................„ ..........— . .. . . . . . . . . . . . .— ....................................................................................

G e n e r ic  n a m e : O r g a n o p h i l ic  e s t e r / h u m ic  a c id  d e r iv a t iv e .......................................................................... ...................................... .............................................

G e n e r ic  n a m e : A lk y l o l ig o g t y c o s id e .....................„ ........................... ...............................................................................................................................................................

G e n e r ic  n a m e :  A m in e  s a lt  o f  p a rtia l e s t e r  o f  p h o s p h o r i c  a c i d . . . . . __________________ . . . . . . . . . . . ------------------ , ------------ ------------------- ---------------------------------

G e n e r ic  n a m e : S u c r o s e  b a s e d  p o l y o l . . . . .  . . . . _____________________ _______________ . . . . . . .................................................. .— . . . . . . . . . . . . . . . . . . . . .

G e n e r ic  n a m e : P o ly e t h e r ..................................................................................................................... ............ .. .................................................. ..................................................

G e n e r i c  n a m e : O le f in ic  a l d e h y d e . . . . . ____ . . . . . . .................................................................. ............... . . . . . . . ____ ________________ ___ . . . --------------- --------------......

G e n e r i c  n a m e : W a t e r  r e d u c ib le  o i l -f re e  p o l y e s t e r ... . ._____________________... . ......................................................................... ................ — . . . . . . . . — ...

G e n e r i c  n a m e : P o ly e s t e r ________________________, » . _______ » . ........ ........ ................... . » ..................... .— .......................................— ----------------------------------------------

G e n e r i c  n a m e : U n s a t u r a t e d  p o ly e s t e r  p o ly m e r .......................... .....................................................................................................................................

G e n e r i c  n a m e : A c r y l ic  e m u l s io n .. . » ...................... ..................... .....................................................................................................................- .............. . . . . . . . . . . . . . . . . . . . . . . .

G e n e r i c  n a m e : P o ly m e r  o f  a lk y l p r o p e n o a t e s  a n d  e th e n y t  b e n z e n e . . » « ...................... ...................................................................... . . . » .....................

G e n e r i c  n a m e : P o ly m e r  o f  a lk y l p r o p e n o a t e s ,  s u b s t it u t e d  a lk y l p r o p e n o a t e s ,  e t h e n y l b e n z e n e ,  a n d  e th y t c a rb o x y lic  a c id . .

G e n e r i c  n a m e : F lu o ro a lk y lc a rb o n y ia m in o a lk y i  a lk y ia m in e  o x i d e ............................. . . . . . . . . ___________________________________ ... . . . .— ... . . . . . .

G e n e r ic  n a m e : A c r y lo u r e t h a n e ___ _________ ___________.. . .____ . . . . . . . . . . . ___ . » . . » _____ _______. .._________ _______ !................ . . » ...... ........ ..........................

G e n e r ic  n a m e : U n s a t u r a t e d  a r o m a t ic  h y d r o c a r b o n ........................... ...............» _ . . . . . . ............ ................................................... .................. .— .....................

G e n e r ic  n a m e : A c r y l ic  re s in  s o l u t i o n . . . . . . . . . . . . . . _____. .._____-..»_______ _______-,—    ........... ......................................... ...................................—

G e n e r i c  n a m e : E s t e r -im id e ....................................... ...................... ............................ ..................................... ..................................................... . . . . . . . . . . . . . . . . . . . . . . . . . . . —

3 - (3 -o x o -1 H ,3 H -n a p h t h o ( 1 ,8 -c d )  p y r a n -1 -y t id e n e ) -3 H -in d o le -7 -c a r b o x y f ic  a c id ,  s o d iu m  s a l t . . . . . . . . . . . .______ ... . . . . . . . . . . . . . . . . -------------. . . .

3 - (3 -o x o -1 H ,  3 H -n a p h t h o  ( 1 ,8 -c d )  p y r a n -1 -y l id e n e ) -3 H - in d o le -7 -c a r b o x y lic  a c id  . . » __________ _________________________________________

G e n e r ic  n a m e :  P o ly m e r  o f  h e t e r o m o n o c y c l ic  d ia z in e ,  c a r b o m o n o e y c l ic  a lk y l h a lid e  a n d  h e t e r o m o n o c y c l ic  m e th y l

50 FR 51944 (51947) (12-20-85).. 
50 FR 51944 (51947) (12-20-85).. 
50 FR 51944 (51947) (12-20-85).. 
50 FR 51944 (51947) (12-20-85).. 
50 FR 51944 (51947) (12-20-85).'. 
50 FR 53194 (53195) (12-30-85).. 
50 FR 53194 (53195) (12-30-85).. 
50 FR 53194 (53195) (12-30-85).. 
50 FR 53194 (53195) (12-30-85).. 
50 FR 53194 (53195) (12-30-85).. 
50 FR 53194 (53195) (12-30-85).. 
50 FR 53194 (63195) (12-30-85).. 
50 FR 53194 (53195) (12-30-85).. 
50 FR 53194 (53195) (12-30-85).. 
50 FR 53194 (53195) (12-30-85).. 
50 FR 53194 (53195) (12-30-85).. 
50 FR 53194 (53196) (12-30-85).. 
50 FR 53194 (53196) (12-30-85).. 
50 FR 53194 (53196) (12-30-85).. 
50 FR 53194 (53196) (12-30-85).. 
50 FR 53194 (63196) (12-30-85). 
50 FR 53194 (S3196) (12-30-85)..
50 FR 53194 (53196) (12-30-86).
51 FR 4805 (3-7-86)...................
50 FR 53194 (53196) (12-30-85). 
50 FR 53194 (53196) (12-30-85). 
50 FR 53194 (53196) (12-30-85). 
50 FR 53194 (53196) (12-30-85). 
50 FR 53194 (53196) (12-30-85). 
50 FR 53194 (S3196) (12-30-85). 
50 FR 53194 (53197) (12-30-85). 
50 FR 53194 (53197) (12-30-85).
50 FR 53194 (53197) (12-30-85).
51 FR 442 (1-6-86)___________
51 FR 442 (1-6-86)....................
51 FR 442 (443) (1-6-86)...........
51 FR 442 (443) (1-6-86)..----------
51 FR 442 (443) (1-6-86)__ ___
51 FR 442 (443) (1-6-86)...........
51 FR 442 (443) (1-8-86)...........
51 FR 442 (443) (1-6-86)-----------
51 FR 442 (443) (1-6-86).....____
51 FR 442 (443) (1-6-86)______
51 FR 442 (443) (1-6-86)...........
51 FR 442 (443) (1-6-86)...........
51 FR 442 (443) (1-6-86)...........
51 FR 442 (443) (1-6-86)...........
51 FR 442 (443) (1-6-86)...........
51 FR 442 (443) (1-6-86)...........

chloride.

Expiration date

Mar. 10, 1986.
Do.
Do.

Mar. 11, 1986.
Do.

Mar. 12, 1986.
Do.

Mar. 15. 1986.
Da
Do.
Do.
Do.
Do.

Mar. 16, 1986.
Do.
Do.
Do.
Do.
Do.
Do.
De.
De.
Do.

Apr. 6, 1986.
Mar. 17, 1986.

Do.
Do.
Do.
Do.
Da

Mar. 16, 1986.
Do.
Do.

Mar. 19l 1986.
Mar. 22, 1966.

Do.
Do.
Da
Da
Da
Da

March 23. 1986.
Do.
Do.
Do.
Do.

Mar. 25,1986. 
Do.
Do.

P 86-330 
P 86-331 
P 86-332 
P 86-333 
P 86-334 
P 86-335 
P 86-336 
P 88-337 
P 86-338 
P 86-339 
P 88-340 
P 88-341 
P 88-342

P 86-343 
P 88-344 
P 86-345 
P 86-348 
P 86-347 
Y 88-44

G e n e r i c  n a m e : P r o p o x y la t e d  a m i n e s ................................................................................. ................................ „ . . . . . . . . » ..................................... ........................ . .. . . .. . .

G e n e r i c  n a m e : P r o p o x y la t e d  q u a t e r n a r y  a m i n e ____________ ____ ______________ ________________ _____________________ ___________ ______ .........

G e n e r ic  n a m e : P r o p o x y la t e d  a m i n e s ................................................................ ................... . . . „ ___ . . » . , . „ ......................................... ...... .................................. » . „ » . . ,

G e n e r ic  n a m e : A r o m a t ic  p o ly a m id e . . . . . . . . ______ ... . . ._________ . ..___. . . . . . . ._________________________. . . . .___. . . . .____ . . . . .____________ ... . . . . . . . . . ._____

G e n e r ic  n a m e : A r o m a t ic  a m in o  c o m p o u n d .......................................................................... ........................ , . . » __________ ________ ... . . . . . . . . . . . . . . . . . . . . . . . . .______

G e n e r ic  n a m e : A r o m a t ic  n itro  c o m p o u n d _________________________________________________________________. . . . . . . . . . . . . . . ____ ___________________....

G e n e r ic  n a m e : A r o m a t ic  p o ly a m id e .............................................................................................................. . . . » ......... ............._ » » » - , . . . . » , » ........... . . . . . . . . . . . . . . . . .

G e n e r ic  n a m e : A r o m a t ic  p o ly e t h e r  k e t o n e ................... . . . .___ ... . . . . . ._________ ... . . . . . . . . . . .___ . . . . . . . . . . . . ._____ ______________ ... . . . . . . . . . . . . . . . . . . . . . ._____

G e n e r i c  n a m e : Q u a t e r n a r y  a m m o n iu m  c o m p o u n d _________ __________________ __________.. . .____ .. . . . .____ . . . . . . . . . . . . . . . . ______________ . . . . . . . . . . . .

G e n e r i c  n a m e :  S t y r e n a t e d  a c r y l ic  c o p o ly m e r . . . . . . . ’. . . ............... .....................................................................» . . » . . . . . . ............... ..................... .

G e n e r i c  n a m e : S u b s t it u t e d  z in c  b e n z o a t e ____... . . . . . . . ......... ............................................................................................ . . . » _____. . . . ._____... . . . . . . . . . . . . . ._____

G e n e r i c  n a m e :  P o l y u r e t h a n e ...........» . . ......................................................... ............................................................................................... „ . . » , .......................___________

G e n e r ic  n a m e : P o ly m e r  o f  4 ,4 ' -is o p r o p y t id e n e  d ip h e n o l-e p ic h lo r o h y d r in  re s in ,  p h o s p h o r ic  a c id ,  e t h y le n e  o x id e  a d d u c t ,  

m e th y l e s t e r  o f  m e th a c r y t ic  a c id ,  v in y l b e n z e n e ,  e t h y lp r o p e n o a t e ,  o r g a n ic  p e r o x id e ,  a n d  a lp h a  m e t h y l  a c r y l ic  a c id .

G e n e r ic  n a m e . A m i n o  fu n c t io n a l , s t y r e n e , a c r y l ic  e s t e r  m u lt ip o ly m e r _______________ „ . . . » ____ . . . . „ ___ » . . ____ _____________ . . . . . . . . . . . . . . . .

3 ,9 -d i (5 -n o f b o m e n e -2 -y t ) -1 ,5 ,7 ,1 1 -t e t r a o x a 8 p t r o [ 5 .5 ] u n d e c e n e _______ . .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .___ . . . . .__________ ... . . . . . . . . . . . . .___ ____ ...

G e n e r i c  n a m e : A c r y la t e  m o d if ie d  p o ly v in y l c h l o r id e . . . . » _____________________. .. .____ ________ » . . ______________ ... . . . . . . . . . . . ._______ . . . . ._________

G e n e r ic  n a m e : S u b s t it u t e d  a c ry t a t e d  a ik o x y ta te d  a lip h a tic  p o ly o l____________ . . . . . . . . . . . . . . .____ ... . . . . . . . . .___________________ . . . . . . . . .____ . . » . .

G e n e r i c  n a m e . P o ly e t h e r .................................................................... ............................................................: . _______________ ____________ ________ ... ._____ ____ _____

P o ly m e r  o f  n e o p e n ty t  g ly c o l , tr im e th y to l p r o p a n e ,  a d ip ic  a c id ,  ¡s o p h th a h e  a c id ,  d im e t h y l  t e r e p h t h a la te  a n d  d ib u ty l tin

51 FR 442 (443) (1-6-86)______
51 FR 442 (444) (1 - 6- 86) ..........
51 FR 442 (444) (1 - 6- 86) ______
51 FR 1283 (1284) (1-10-86).—
51 FR 1283 (1284) (1-10-86)......
51 FR 1283 (1264) (1-10-86).—
51 FR 1283 (1284) (1-10-86)______
51 FR 1283 (1284) (I -IO 786) ......
51 FR 1283 (1284) (1-10-86)......
51 FR 1283 (1284) (1-10-66)......
51 FR 1283 (1284) (1-10-86).-....»
51 FR 1283 (1284) (1-10-86).—
51 FR 1283 (1264) (1-10-86).—

Mar. 26,1986. 
Do.
Do.

• Do.
Do.
Do.
Da
Da

Mar. 29. 1986. 
Mar. 3Q, 1988. 

Da 
Da 
Do.

51 FR 1283 (1284) (1-10-86).....
51 FR 1283 (1284) (1-10-86).....
51 FR 1283 (1284) (1-10-86)......
51 FR 1283 (1284) (1-10-86).....
51 FR 1283 (1285) (1-10-86).....
50 FR 51948 (12-20-85)______

Da
Do.
Do.
Do.
Do.

Dec. 29, 1985.
oxide.

Y 86-45
Y 86-46
Y 86-47
Y 66-48
Y 86-49
Y 86-50
Y 86-51
Y 86-52

G e n e r i c  n a m e :  P o l y p h e n y l e n e  o x i d e - n y l o n  6 , 6  p o l y m e r  b l e n d ..........» .......... .................» ....................... » .................G e n e r i c  n a m e :  P o l y e t h e r  d i d . . . . _ ______________________ ___________ _________________ . . . . . . . . ________ » . _________ „ . . . . __________G e n e r i c  n a m e :  S t y r e n e  b u t a d i e n e  a c r y l a t e  c o p o l y m e r __________________________________ _ . . _______________________. . „G e n e r i c  n a m e :  P o l y e s t e r  r e s i n  o f  a r y l  a n d  a l k a n e  d i c a r b o x y l i c  a c i d s  p l u s  a l k e n e  d i o l s .G e n e r i c  n a m e :  P o l y e s t e r ........... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .G e n e r i c  n a m e :  S t y r e n i c - a c r y l i c  m e th y l m e t h a c r y l a t e  c o p o l y m e r . . , _________ » . . . __________ . . . . . . . . . . . .G e n e r i c  n a m e :  B l o c k e d  p o l y u r e t h a n e . . . . » . . » . .......... ............ .......... .., . . . .  . . .  . . . .  , ...................................G e n e r i c  n a m e :  P o l y u r e t h a n e  ______________ . . . . . . . . . . . . . . . . ____ _____________. . „ ____ ________________. . . . . . ______

V I  F R  X134A (19 -9 0 -fli)
50 FR 53197 (12-30-85)................... Jan. 8,1986.
51 P R  4 4 ? (1-6-86)........................... Jan. 13,1986.
51 FR 442 (1-6-86)........................... Da
51 F R  4 4 ? (1-8-86).......................;... Da
51 FR 442 (1-6-86)........................... Jan. 16,1986.
51 FR 1285 (1-10-88)....................... Jan. 17,1986.
51 FR 1285».............. .................... Jan. 21. 1986.
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II. 114 P r e m a n u f a c t u r e  N o t ic e s  R e c e iv e d P 86-194 P 86-212 P 85-1440 P 85-1488
P r e v io u s l y a n d  S t il l  U n d e r  R e v ie w  a t P 86-195 P 86-213 P 85-1441 P 85-1489
t h e  E n d  o f  t h e  M o n t h P 86-196 P 86-214 P 85-1442 P 85-1490

P 86-197 P 86-215 P 85-1443 P 85-1491
P 86-198 P 86-216 P 85-1444 P 85-1492
P 86-199 P 86-217 P 85-1445 P 85-1493P 88-200 P 86-218 P 85-1446 P 85-1494PMN No. P 86-201 P 86-219 P 85-1447 P 85-1495

P 86-114 P 86-155 P 86-202 P 86-220 P 85-1448 P 85-1496
P 86-115 P 86-156 P 86-203 P 86-221 P 85-1449 P 85-1497
P 86-116 P 86-157 P 86-204 P 86-222 P 85-1450 P 85-1498
P 86-117 P 86-158 P 86-205 P 86-223 P 85-1451 P 85-1499
P 86-118 P 86-159 P 86-206 P 86-224 P 85-1452 P 85-1500
P 86-119 P 86-160 P 86-207 P 86-225 P 85-1453 P 85-1501P 86-120 P 86-161 P 86-208 P 86-226 P 85-1454 P 85-1502P 86-121 P 86-162 P 86-209 P 86-227 P 85-1455 P 85-1503
P 86-122 P 86-163 P 86-210 P 86-228 P 85-1456 P 85-1504
P 86-123 P 86-164 P 86-211 P 86-229 P 85-1457 P 85-1505
P 86-124 P 86-165 P 85-1458 P 85-1506
P 86-125 P 86-166 III. 130 P r e m a n u f a c t u r e  N o t ic e s  f o r P 85-1459 P 85-1507
P 86-126 
P 86-127

P 86-167 
P 86-168

W h ic h t h e  N o t ic e s  R e v ie w  P e r io d  Ha s
P 85-1460 
P 85-1461

P 85-1508 
P 85-1509

P 86-128 P 86-169 E n d e d  D u r in g  t h e  M o n t h . (E x p ir a t io n  o f P 85-1462 P 85-1510
P 86-129 P 86-170 t h e  N o t ic e  R e v ie w  P e r io d  Do e s  N o t  S ig  P 85-1463 P 85-1511
P 86-130 P 86-171 n if y  T h a t  t h e  C h e m ic a l  H a d  B e e n  A d d e d P 85-1464 P 85-1512
P 86-132 P 86-172 t o  t h e  I n v e n t o r y . )

P 85-1465 P 85-1513
P 86-133 P 86-173 P 85-1466 P 85-1514
P 86-134 P 86-174 P 85-1467 P 85-1515
P 86-135 P 86-175 P 85-1468 P 85-1516
P 86-136 P 86-178 PMN No. P 85-1469 P 85-1517
P 86-137 P 86-177 P 85-1470 P 85-1518
P 86-138 P 86-178 P 83-333 P 85-1423 P 85-1471 P 85-1519
P 86-139 P 86-179 P 84-597 P 85-1424 P 85-1472 P 85-1520
P 86-140 P 86-180 P 85-648 P 85-1425 P 85-1473 P 85-1521
P 86-141 P 86-181 P 85-1051 P 85-1428 P 85-1474 P 85-1522
P 86-142 P 86-182 P 85-1176 P 85-1427 P 85-1475 P 85-1523
P 86-143 P 86-183 P 85-1342 P 85-1428 P 85-1476 P 85-1524
P 86-144 P 88-184 P 85-1408 P 85-1429 P 85-1477 Y  86-34
P 86-145 P 86-185 P 85-1413 P 85-1430 P 85-1478 Y  86-35
P 86-146 P 86-186 P 85-1414 P 85-1431 P 85-1479 Y  86-38
P 86-147 P 86-187 P 85-1415 P 85-1432 P 85-1480 Y  86-37
P 86-148 P 86-188 P 85-1416 P 85-1433 P 85-1481 Y  86-38
P 86-150 P 86-189 P 85-1417 P 85-1434 P 85-1482 Y  86-39
P 86-151 P 86-190 P 85-1418 P 85-1435 P 85-1483 Y  86-40
P 86-152 P 86-191 P 85-1419 P 85-1436 P 85-1484 Y  86-41
P 86-153 P 86-192 P 85-1420 P 85-1437 P 85-1485 Y  86-42
P 86-154 P 86-193 P 85-1421 P 85-1438 P 85-1486 Y  86-43

P 85-1422 P 85-1439 P 85-1487 Y  86-44IV. 69 C h e m ic a l  S u b s t a n c e s  f o r  W h ic h  EPA Ha s  R e c e iv e d  N o t ic e s  o f  C o m m e n c e m e n t  T o  M a n u f a c t u r e

P M N  N o . Id e n t ity / g e n e r ic  n a m e D a t e  o f
c o m m e n c e m e n t

P  8 3 -8 4 0  

P  8 3 -9 4 0  

P  8 4 -1 9 2  

P  8 4 -4 4 5  

P  8 4 -4 4 8  

P  8 4 -4 8 4  

P  8 4 -4 9 3  

P  8 4 -6 2 1  

P  8 4 -1 0 7 5  

P  8 4 -1 1 9 2  

P  8 5 -2 1  

P  8 5 -1 3 6  

P  8 5 -2 2 3  

P  8 5 -2 9 3  

P  8 5 -2 9 4  

P  8 5 -3 6 1

P  8 5 -3 9 4  

P  8 5 -4 2 6  

P  8 5 -6 1 7  

P  8 5 -6 4 6  

P  8 5 -6 6 2  

P  8 5 -7 0 9  

P  8 5 -7 6 1  

P  8 5 -7 9 2  

P  8 5 -7 9 6  

P  8 5 -8 0 2  

P  8 5 -8 1 2  

P  8 5 -9 5 3  

P  8 5 -9 5 8  

P  8 5 -1 0 1 6  

P  8 5 -1 1 2 9  

P  8 5 -1 1 4 1  

P  8 5 -1 1 4 2  

P  8 5 -1 1 4 5

Polymer of methyl glucoside, propylene oxide, ethylene oxide, diethylene glycol, polyethylene terephthalate....................... ................. ....................................................Generic name: Aromatic carbonate.............. ..................... ............................................ ......... ...................... ....... ............................. ............. .. .. . .. ..Generic name: Polymer of laurolactam, caprolactam, alkanedioic acid and alkanediamine............ ' “  .................Generic name: Substituted ketone.......................................................... ..Generic name: Substituted aldehyde................... ....................................................................................................................................... ".I..” ",Reaction product of: 4,4'-(1 -methylethylidene)bisphenol and 3-chloro-1 -propene (Bisphenol A  and allyl chloride).................................... ................................................................Generic name: Cyclic diheteroatomic carbonyl compound..,.................................................................................................. .........................Reaction product of phthalocyanine, chiorosutfonic acid, phosphorus trichloride and p-aminophenol-beta-sulphate ethyl sulfonate, potassium salt............. .2- Propenoic acid, 2-propynyl ester........ ./.............;.  ................................. ....... ................................. * ________ ..._______  'Generic name: Functional aromatic polyether............. ..................................................... .................................. ................... ...........3- AcryloxypropenykJimethyl chlorosilane....................... ..........................................................................................................................................................................................................................................................................................................................................Alpha, omega-bis(3-acryloxypropenyl)poly(dimethylsiloxane)....................................................................................... ......... ______________ _______ _______1'̂ T. L""IGeneric name: Polyester diol.......................... ........ ................................................1-chloro-1-(4-chlorophenoxy)-3,3-dimethyl-2-butanone................. ..„ .................. ........................................ ’.................................... ......... .. ......1-(4-chlorophenoxy)-3,3-dimethyl-2-butanone....................................... ..................... ............................................................... ..Polymer of formaldehyde, urea, 1,6-hexamethylenediisocyanate, 2-butenediol, 1,4, propylene oxide, sodium bisulfite, phthalic anhydride, ethylene glycol, adipicGeneric name: Heteropolycycle azo benzeneamine derivative, salt..... ..................................................... .........................................................................................Generic name: Complex organo-silane polymeric reaction product.............. i .........™ ............................ ...............................................................................2,7-Naphthalenedisulfonic acid, 5-((5-chloro-2-fluoro-6-methyM-pyrimidinyl)aminoM-hydroxy-3-((2-sulfophenyl)azo)-, an^nm " « it ...............................................................Generic name: A  titanium complex compound................................................................................... ........................................................................Generic name: Organometallic polymer  .................................... ""..™Generic name: Styrene-acrylic modified oil........................................................ ............................................................................Generic name: Diphenylmethane diisocyanate terminated polyol polyurethane prepolymer______________________________ .......____Generic name: Indole...,........................................_____________________ ........___________...._____ _________.........Generic name: Isobenzofuranone [II]...._____................................ ..................................... .................................................."  ""Generic name: Functional styrene methacrylic polymer________ .......................................................................................•n|wGeneric name: 2-[3',5'-disubstituted-2'-hydroxyphenyl] benzotriazole............__ , ,  „............. ......................................................................Generic name: Polyacrylate/vinyl chloride graft polymer...........................................  .................................................... L. .HGeneric name: Imidazoline.................................................. .................................................................. t • 1 ~2,2'-oxybis-ethanamine_________________ ____________________________ ______________________ni , *” ”*Generic name: Polyether polyol with pendant isocyanate groups.............................................................4- (Acetylamino)-5-hydroxy-2,7-naphthaienedi-sulfonic acid, dipyridinium salt....................... .......................... ........' .......................4-amino-5-hydroxy-2,7-naphthalenedisulfonic acid, mono-pyridinium salt........................................................................ ........ ........___________Generic name: Alkoxylated alkyl amine................................................................................................................................ .......................

J a n .  1 , 1 9 8 6 .  

N o v .  4 , 1 9 8 5 .  

J u n e  1 7 ,1 9 8 5 .  

N o v .  2 7 ,  1 9 8 5 . 

N o v .  1 5 , 1 9 8 5 .

D e c . 3 . 1 9 8 5 .

J u n e ! 1 8 ,1 9 8 5 .

D e c . 3 , 1 9 8 5 .

N o v . 14I, 1 9 8 5 .

N o v . 1, 1 9 8 5 .

N o v . 14I, 1 9 8 5 .

D o .

O c t . 2 5 , 1 9 8 5 .

N o v . 5 , 1 9 8 5 .

D o .

D e c . 5 , 1 9 8 5 .

N o v . 2 51, 1 9 8 5 .

N o v . 15,, 1 9 8 5 .

D e c . 5 , 1 9 8 5 .

N o v . 5 , 1 9 8 5 .

N o v . 11, 1 9 8 5 .

D e c . 2, 1 9 8 5 .

D e c . 13l, 1 9 8 5 .

N o v . 7 . 1 9 8 5 .

N o v . 11,  1 9 8 5 .

D e c . 2. 1 9 8 5 .

D e c . 7 , 1 9 8 5 .

N o v . 1 8 ;, 1 9 8 5 .

D e c . 9 , 1 9 8 5 .

D e c . 5 . 1 9 8 5 .

D e c . 3 , 1 9 8 5 .

N o v . 4 , 1 9 8 5 .

O c t 17 ,, 1 9 8 5 .

N o v . 22,  1 9 8 5
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IV. 69 C h e m ic a l  S u b s t a n c e s  f o r  W h ic h  EPA H a s  R e c e i v e d  N o t i c e s  o f  C o m m e n c e m e n t  T o  M a n u f a c t u r e — Continued

PMNNo. Identity/generic name Date of
commencement

P 85-1179 
P 85-1221 
P 85-1295 
P 85-1297 
P 85-1299 
P 85-1301 
P 85-1328 
P 85-1333 
P 85-1351

P 85-1352

P 85-1353

P 85-1354

P 85-1355

P 85-1358

P 85-1357

P 85-1378 
P 85-1387 
P 85-1394 
P 85-1395 
P 85-1409 
P 85-1414 
P 85-1418 
P 85-1419 
P 85-1427 
P 85-1428 
P 85-1451 
P 85-1452
Y 85-11
Y 85-110
Y 85-147
Y 86-3
Y 86-4
Y 86-6
Y 86-29
Y 86-40

G e n e r ic  n a m e : P o ly a c r y la t e ................................................................................................................ .............................................................. ........................................................................................................................................... .. ........

G e n e r ic  n a m e : D is u b s titu t e d  b e n z o t h ia z o le  s a l t ..................................................... « . . . ______ ............... .............................................................................................................................................................................................

G e n e r ic  n a m e : F a t t y  a c id  e s t e r  o f  a n  a lk a n o la m in e  q u a r te rn a ry  s a l t _________ ______________ ... . . ............................................................................................................................. ................................................

G e n e r ic  n a m e : P o ly -b e t a -f lu o r o a tk y le t h y i  a c r y la te  a n d  a lk y l a c r y la te ............ ....................................................................... .......... .................................... _ .......................................... ................................................

G e n e r ic  n a m e : P o ly m e r  o f  2 ,2 -d im e t h y l -1 ,3 -p r o p a n e d io i  w ith  h e x a n e d io ic  a c id ,  c a r b o m o n o c y c lic  a n h y d r id e s  a n d  c o c o  fa tty  a c i d s ...........................................................................

P o ly m e r  o f  3 ,3 ',4 ,4 '-b e n z o p h e n o n e t e t r a c a r b o x y lic  d ia n h y d r id e ,  2 -h y d r o x y e t h y l m e th a c r y la te ,  4 -a m in o p h e n y l  e th e r , 1 ,3 -p h e n y le n e  d i a m i n e .......................................................

G e n e r i c  n a m e : U r e t h a n e  p o l y m e r ........................................................................................................................................................................................................................................................................................................................

G e n e r i c  n a m e : P o ly m e r  o f  a c ry l ic  a c id  e s t e r s  a n d  m e th a c r y lic  e s t e rs  w ith  a n  a lip h a tic  a c id  m o n o m e r  a n d  a n  a ro m a t ic  v in y l m o n o m e r ................................................................

P o ly m e r  o f  p o ly (o x y -1 ,4 -b u t a n e d iy l ) ,  a lp h a -h y d r o -o m e g a -h y d r o x y -1 ,1 ' -b ip h e n y l ,  4 ,4 '-d i is o c y a n a t o -3 ,3 ' -d im e t h y l ,  w a te r ,  s ilic o n e , s u r fa c ta n t , 1 ,4 -  

d i a z a b i c y c l o [ 2 .2 .2 ]o c t a n e .

P o ly m e r  o f  p o ly (o x y -1 ,4 -b u t a n e d iy l ) ,  a lp h a -h y d r o -o m e g a -h y d r o x y - ,  1 ,1 '-b ip h e n y l ,  4 ,4 ' -d i is o c y a n a t o -3 ,3 ' -d im e t h y l ,  1 ,4 -b u ta n e d io l,  1 ,3 -p r o p a n e d io l,  2 - (h y d r o x y -  

m e t h y l ) -2 -m e t h y l ,  1 ,4 -d i a z a b ic y c lo [2 .2 .2 ]o c t a n e .

1 ,3 -b e n z e n e d ic a r b o x y t ic  a c id ,  p o ly m e r  w ith  1 ,6 -h e x a n d io l a n d  n o n a n e d io ic  a c id ,  n a p h t h a le n e , 1 ,5 -d i is o c y a n a t o -,  p h e n o l,  4 ,4 '-(m e t h a n e t e t r a y ld in it r i lo )b is (3 ,5 -  

b is (1 -m e t h y le t h y l)h e x a m e t h y le n e  1 ,6 -d is t e a r y ld iu re th a n e , e th a n o l,  2 ,2 ' -(1 ,4 -p h e n y le n e b is (o x y )b is -1 ,4 -b u t a n e d io l .

P o ly m e r  o f  p o ly (o x y -1 ,4 -b u t a n e d iy l ) ,  a lp h a -h y d r o -o m e g a -h y d r o x y - ,  1 ,1 '-b ip h e n y l ,  4 ,4 '-d i is o c y a n a t o -3 ,3  -d im e t h y l,  1 ,4 -b u ta n e d io l,  1 ,3 -p r o p a n e d io l,  2 - (h y d r o x y -  

m e t h y l ) -2 -m e t h y l ,  1 ,4 -d i a z a b ic y c lo [2 .2 .2 ]o c t a n e .

P o ly m e r  o f  p o l y (o x y -l ,4 -b u t a n e d i y l ) ,  a lp h a -h y d r o -o m e g a -h y d r o x y - ,  1 ,1 '-b ip h e n y l ,  4 ,4 ' -d i is o c y a n a t o -3 ,3 ' -d im e t h y l ,  1 ,4 -b u ta n e d io l,  1 ,3 -p r o p a n e d io l,  2 - (h y d r o x y -  

m e t h y l ) -2  m e th y l ,  1 ,4 -d i a z a b i c y c l o [ 2 .2 .2 ]o c t a n e .

P o ly m e r  o f  h e x a n e d io ic  a c id ,  p o ly m e r  w ith  1 ,2 -e th a n e d io l,  n a p h t h a le n e , 1 ,5 -d i is o c y a n a t o -,  c a s t o r  o il, p h e n o l,  4 ,4 ’- (m e th a n e te t ra y ld in itr i lo ),  b is (3 ,5 -b is (1 -  

m e th y le th y l ) ,  c a s t o r  o il, s u lfo n a t e d , c a s t o r  o il, s u lfo n a t e d , s o d iu m  s a lt , w a te r ,  s il ic o n e  a d d it iv e , tr ie t h y le n e  d ia m in e  c a ta ly s t .

P o ly m e r  o f  e p s i lo n -c a p r o la c t o n e  a n d  tr im e th y lo l p r o p a n e , c a s t o r  o il, 1 ,1 '-b ip h e n y l ,  4 ,4 ' -d i i s o c y a n a t o 3 ,3 '-d im e t h y l ,  p h e n o l ,  4 ,4 '-(m e t h a n e t e t r a y ld in it r i lo )b is (3 ,5 -  

b i s ( l -m e t h y l e t h y l ) - ,  1 ,4 -b u ta n e d io l,  1 ,3 -p r o p a n e d io l,  2 - (h y d r o x y m e t h y l ) -2 -m e t h y l ,  1 ,4 -d i a z a b i c y c l o [ 2 .2 .2 ]o c t a n e .

G e n e r i c  n a m e : R e a c t io n  p ro d u c t  o f  b is m a le im id e  w ith  a m in o a r y l h y d r a z id e ...................................................................................................................................................................................................................

G e n e r i c  n a m e : C a r b o x y  s u b s tit u t e d  a ro m a t ic  s u lf o n a m id e .....................................................„ .....................................................................................................................................................................................................

G e n e r ic  n a m e : B e n z e n a m in e ,  N ,N '- (1 ,4 -p h e n y le n e d im e t h y l id y n e )  b i s [ 3 - e t h y n y l ] ........................................................................................................... ......................................................................... .................2-h y d r o x y p r o p y l a c r y la t e -a m m o n iu m  a c r y la t e -s o d iu m  s u lfo n a t e  c o p o ly m e r .....................................................................................................................................................................................................................

P o ly m e r  o f  m a le ic  a n h y d r id e ,  is o p h th a lic  a c id ,  d ic y c lo p e n t a d ie n e , n e o p e n t y l g ly c o l ,  p r o p y le n e  g ly c o l ,  d ie t h y le n e  g ly c o l ,  w a te r ,  a d ip ic  a c i d .......................................................

G e n e r i c  n a m e : S u b s t it u t e d  a ro m a t ic  p o ly m e r ............. .................................................... ........... ........ .................................................................. .. ......................................................................................... .. ....................................

P o ly m e r  o f  m a le ic  a n h y d r id e ,  p h th a lic  a n h y d r id e ,  b e n z o ic  a c id , e t h y le n e  g ly c o l ,  p r o p y le n e  g ly c o l ,  d ie t h y le n e  g l y c o l ................................................................................................................

P o ly m e r  o f  g ly c e ro l , p h th a lic  a n h y d r id e ,  p h e n o l -f o r m a ld e h y d e , R e s in  C K -1 6 3 4 ,  ro s in , ta ll o il fa tty  a c id s ,  t r im e th y lo l p r o p a n e ................................................................................. .......

G e n e r i c  n a m e : S u b s t it u t e d  n a p h t h a le n e ....................................... ............................................................... ................................................... . . . .........................................................................................................................................

G e n e r ic  n a m e : O x im e  c a p p e d  p o ly u r e th a n e ......... .............................. ...................„ ................................ ............................................................................................. ................. ..............................................................................

2 ,2 ' ,4 - t r is - (2 -c h lo r o p h e n y l ) -5 - (3 ,4 -d im e t h o x y p h e n y l ) -4 ',  5 '-d ip h e n y l -1 ,1 ' b i -1 / V -im id a z o le ........................................................................................................................................................................................

G e n e r ic  n a m e : B lo c k e d  p o ly a m in e ............... ............................................................................................... : .................................................................................................................... ................................................................... .............

G e n e r ic  n a m e : A lk y d  r e s i n ................................... .. ............................... :. ........................................................................................................................... .. ................................................................................................................. ..............

G e n e r ic  n a m e : P o ly u r e th a n e  r e s i n s .......................... ..................................................................................... ........................................ ..................................... ......................................................... ........................................................

G e n e r ic  n a m e : S a t u r a t e d  p o ly e s t e r  re s in  f r o m  d ib a s ic  a c id s  a n d  d io ls ............................................. ........................................................................................................................... .. ..................................................

G e n e r ic  n a m e : E p o x y  e s t e r . .„ .......................... . . . . . ......................................................... ........................................................................................................................................ ...................................... .. .................................................. '.

G e n e r ic  n a m e : N e u tra liz e d , re a c tio n  p ro d u c t  o f  n o n y lp h e n o x y p o ly e t h y le n e  o x id e  a n d  v in y l a c e ta te ,  b u ty l a c ry la te , a n d  m a le ic  a n h y d r id e  t e r p o ly m e r .............................

G e n e r ic  n a m e : S t a r c h  g r a f te d  s o d iu m  p o l y a c r y la t e .. ...........................................................................................................................................................................................................................................................................

G e n e r ic  n a m e : W a t e r  s o lu b le  u r e th a n e ....................................................................................................................... ........................................... ................... ....................................................................................................................

P o ly m e r  o f  lin s e e d  o il, a d ip ic  a c id ,  b e n z o ic  a c id ,  p e n t a e r y th r ito l, p h th a lic  a n h y d r i d e ............................................................................................................................. .......................... ....................................

Dec. 9, 1985. 
Nov. 14, 1985. 
Nov. 15, 1985. 
Dec. 4, 1985. 
Nov. 7, 1985.
Dec. 11, 1985.
Nóv. 15, 1985.
Nov. 19, 1985.
Jan. 2, 1986.

DO.

Do.

Do.

Do.

Do.

Do.

Nov. 25, 1985.
Do.

Nov. 26, 1985.
Dec. 6, 1985. 
Dec. 3, 1985. 
Dec. 10, 1985. 
Dec. 3, 1985. 

Do.
Dec. 11,1985 
Dec. 16, 1985. 
Dec. 15, 1985. 
Dec. 23, 1985. 
Nov. 27, 1985. 
Sept. 26, 1985. 
Nov. 18, 1985. 
Nov. 26, 1985. 
Dec. 3, 1985. 
Nov. 1, 1985. 
Dec. 20, 1985. 
Dec. 12, 1985.

V . 8 P r e m a n u f a c t u r e  N o t i c e s  f o r  W h ic h  t h e  R e v ie w  P e r io d  Ha s  B e e n  S u s p e n d e d

PMN No. Ideritity/generic name

P 85-234 
P 85-718 
P 85-1369 
P 85-1380 
P 85-1388 
P 85-1410 
P 85-1413 
P 86-42

Generic name: Disubstituted sulfide.................................................................. .......... ....................................................................Generic name: Polyol polyacrylate................................................................................................. .............. ....................................Generic name: Ethenyl silane ester..................................... ............................. ...............................................................................Generic name: Ester-modified epoxy resin.................................. ............................................................ ...............................Generic name: Vinyl chloride-vinyl acetate hydroxyl modified copolymer............................................ .....................Generic name: Unsaturated polyester polymer...................................... .................... ..................................................... ........Generic name: Polymer of chlorinated dicarboxylic acid, aromatic anhydride, aliphatic ester and polyol Generic name: Acrylic polymer.................................................................;...........................................................................................

49
50 
50 
50 
50 
50 
50 
50

FR
FR
FR
FR
FR
FR
FR
FR

FR citation Date suspended

47921
13652
35314
35314
36669
38194
38194
43456

(47924) (12-7-84).. 
(13653) (4-5-85)....
(35315) (8-30-85)..
(35316) (8-30-85)..
(9-9-85).................
(38195) (9-20-85).. 
(38195) (9-20-85).. 
(43457) (10-25-85)

Dec.
Dec.
Dec.
Dec.
Dec.
Dec.
Dec.
Dec.

23, 1985. 
19, 1985.
2, 1985.
3, 1985. 
2, 1985. 
12, 1985. 
27, 1985. 
19, 1985.

[FR  D o c . 86-10828 F ile d  6 -3 0 -8 6 ; 8:45 am ]
BILLING CODE 6560-50-M
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DEPARTMENT OF DEFENSE 

Department of the Navy 

32 CFR Part 728

Medical and Dental Care for Eligible 
Persons at Navy Medical Department 
Facilities

AGENCY: Naval Medical Command, 
Navy, DOD. 
a c t i o n : Final rule.

SUMMARY: The Naval Medical Command 
has promulgated this regulation to 
describe and publish the policies and 
procedures for providing medical and 
dental care to eligible persons at Navy 
Medical Department facilities. This 
promulgation enumerates those persons 
eligible to receive medical and dental 
care at Navy Medical Department 
facilities and prescribes the extent and 
conditions under which medical and 
dental care may be provided such 
persons. It updates a Department of the 
Navy instruction for conformity with 
Department of Defense directives. 
EFFECTIVE DATE: June 5, 1986.
FOR FURTHER INFORMATION CONTACT: 
Herbert L- Pelham, Program Analyst, 
Naval Medical Command, Washington, 
DC 20372-5120, (202) 653-1179. 
SUPPLEMENTARY INFORMATION: This 
revision relates to internal naval 
management and personnel practices 
and largely reflects nonsubstantive 
changes adopted in NAVM EDCO M INST  
6320.3A. It was determined that 
invitation of public comment on these 
changes prior to adoption would be 
impracticable and is therefore not 
required under public rulemaking 
provisions of Parts 296 and 701 of 32 
CFR.List of Subjects in 32 CFR Part 728

Dental health, Governm ent 
em ployees, H ealth care, M ilitary  
personnel.Dated: June 25,1986.Harold L. Stoller,
CDR, JAGC, USN, Federal Register Liaison 
Officer.

Accordingly, 32 CFR Part 728 is 
revised to read as follows:

PART 728— MEDICAL AND DENTAL 
CARE FOR ELIGIBLE PERSONS A T  
NAVY MEDICAL DEPARTMENT 
FACILITIES

Subpart A— General
Sec.728.1 Mission of Navy Medical Department Facilities.728.2 Definitions.

Sec.
728.3 G e n e r a l R e s tr ic tio n s  a n d  P rio ritie s.
728.4 P o lic ie s .

Subpart B— Members of the Uniformed 
Services on Active Duty
728.11 E lig ib le  B e n e fic ia r ie s .
728.12 E x te n t  o f  C a r e .
728.13 A p p lic a tio n  fo r  C a r e .

Subpart C— Members of Reserve 
Components, Reserve Officers’ Training 
Corps, Navy and Marine Corps Officer 
Candidate Programs, and National Guard 
Personnel
728.21 N a v y  a n d  M a r in e  C o r p s  R e s e r v is ts .
728.22 M e m b e r s  o f  O th e r  R e s e r v e  

C o m p o n e n ts  o f  th e  U n ifo r m e d  S e r v ic e s .
728.23 R e s e r v e  O f fic e r s ’ T r a in in g  C o r p s  

( R O T C ) .
728.24 N a v y  a n d  M a r in e  C o r p s  O f fic e r  

C a n d id a t e  P ro g ra m s.
728.25 A r m y  a n d  A i r  F o r c e  N a tio n a l G u a r d  

P e rso n n e l.

Subpart D— Retired Members and 
Dependents of the Uniformed Services
728.31 E lig ib le  B e n e fic ia r ie s  a n d  H e a lth  

B e n e fits  A u th o r iz e d .
728.32 A p p lic a t io n  fo r  C a r e .
728.33 N o n a v a ila b ilit y  S ta te m e n t (D D  1251).
728.34 C a r e  B e y o n d  th e C a p a b ilit ie s  o f  a  

N a v a l  M T F .

Subpart E— Members of Foreign Military 
Services and Their Dependents
728.41 G e n e r a l P r o v is io n s .
728.42 N A T O .
728.43 M e m b e r s  o f  O th e r  F o r e ig n  M ilita r y  

S e r v ic e s  a n d  T h e ir  D e p e n d e n ts .
728.44 M e m b e r s  o f  S e c u r ity  A s s is ta n c e  

T r a in in g  P ro g ra m s, F o r e ig n  M ilita r y  
S a le s , a n d  T h e ir  I T O  A u th o r iz e d  
D e p e n d e n ts .

728.45 C iv i l i a n  C o m p o n e n ts  (E m p lo y e e s  o f  
F o r e ig n  M ilita r y  S e r v ic e s )  a n d  T h e ir  
D e p e n d e n ts .

Subpart F— Beneficiaries of Other Federal. 
Agencies
728.51 G e n e r a l P r o v isio n s — th e  “ E c o n o m y  

A c t " .
728.52 V e te r a n s  A d m in is tr a tio n  

B e n e fic ia r ie s  ( V A B ) .
728.53 D e p a r tm e n t o f  L a b o r , O f f i c e  o f  

W o r k e r s ’ C o m p e n s a tio n  P ro gra m s  
( O W C P )  B e n e fic ia r ie s .

728.54 U .S .  P u b lic  H e a lth  S e r v ic e  ( U S P H S ) ,  
O th e r  T h a n  M e m b e r s  o f  th e U n ifo r m e d  
S e r v ic e s .

728.55 D e p a r tm e n t o f  Ju s tic e  B e n e fic ia r ie s .
728.56 T r e a s u r y  D e p a r tm e n t B e n e fic ia r ie s .
728.57 D e p a r tm e n t o f  S ta te  a n d  A s s o c ia t e d  

A g e n c ie s .
728.58 F e d e r a l A v ia t io n  A g e n c y  ( F A A )  

B e n e fic ia r ie s .
728.59 P e a c e  C o r p s  B e n e fic ia r ie s .
728.60 Jo b  C o r p s  a n d  V o lu n te e r s  in  S e r v ic e  

to  A m e r ic a  ( V I S T A )  B e n e fic ia r ie s .
728.61 M e d ic a r e  B e n e fic ia r ie s .

Subpart G— Other Persons
728.71 E x - S e r v ic e  M a te r n ity  C a r e .
728.72 A p p lic a n ts  fo r  E n r o llm e n t in  th e  

S e n io r  R e s e r v e  O f f i c e r s ’ T r a in in g  
P ro gra m .

728.73 Applicants for Enlistment or Reenlistment in the Armed Forces, and Applicants for Enlistment in the Reserve Components.728.74 Applicants for Appointment in the Regular Navy or Marine Corps and Reserve Components, Including Members of the Reserve Components Who Apply for Active Duty.728.75 Applicants for Cadetship at Service Academies and Applicants for the Uniformed Services University of Health Sciences (USUHS).728.76 Naval Home Residents.728.77 Secretarial Designees.728.78 American Red Cross Representatives and Their Dependents.728.79 Employees of Federal Contractors and Subcontractors.728.80 U.S. Government Employees.728.81 Other Civilians.728.82 Individuals Whose Military Records are Being Considered for Correction.728.83 Persons in Military Custody and Nonmilitary Federal Prisoners.
Subpart H— Adjuncts to Medical Care728.91 General.728.92 Policy.728.93 Charts of Adjuncts.
Subpart I— Reservists— Continued 
Treatment, Return to Limited Duty, 
Separation or Retirement for Physical 
Disability728.101 General.728.102 Care From Other Than Federal Sources.Authority: 5 U.S.C. 301 and 8101; 10 U.S.C. 1071-1093, 2104, 2107, 2109, 2110, 5031, 5537, 6011, 6148, 6201-6203; 22 U .S.C. 1158, 2357, 2504, 2505, 2507, 2522; 24 U.S.C. 15, 34, 35; 31 U .S.C. 1535; 42 U.S.C. 249, 253; and 32 CFR 700.1202.
Subpart A— General

§ 728.1 Mission of Navy Medical 
Department facilities.The primary mission of Navy Medical Department facilities is to provide medical and dental care for members of the Navy and Marine Corps and for members of the other uniformed services who may be sick, injured, or disabled. In addition, Navy Medical Department facilities may provide medicafand dental care to dependents of military personnel, to members not on active duty, and to such other persons as authorized by law, U.S. Navy regulations, and Department of Defense directives. These authorizations also provide that Navy Medical Department facilities may be called upon to furnish medical and dental care, pursuant to the laws of humanity or principles of international courtesy, to civilians and to other persons not otherwise entitled to medical and dental care.
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§ 728.2 Definitions.

Unless otherwise qualified in this 
part, the following terms, when used 
throughout, are defined as follows:

(a) A ctive Duty. Full-time duty in the 
active military service of the United 
States. This includes full-time training 
duty; annual training duty; and 
attendance, while in the active military 
service, at a school designated as a 
service school by law or by the 
Secretary of the military department 
concerned. It does not include full-time 
National Guard duty.

(b) Active Duty for Training. A  tour of 
active duty for reserves for training 
under orders that provide for automatic 
reversion to non-active status when the 
specified period of active duty is 
completed. It includes annual training, 
special tours, and the initial tour 
performed by enlistees without prior 
military service.

(c) CH AM PUS. Civilian Health and 
Medical Program of the Uniformed 
Services.

(d) Catchment Area. A  specified 
geographic area surrounding each 
Uniformed Services Medical Treatment 
Facility (USMTF) or designated 
Uniformed Services Treatment Facility 
(USTF). In the United States, catchment 
areas are defined by zip codes and áre 
based on an area of approximately 40 
miles in radius for inpatient care and 20 
miles in radius for ambulatory care. Zip 
codes designating such areas in the 
United States are specified in Volumes I 
and II of the Military Health Services 
System (MHSS) Catchment Area 
Directory. Catchment areas for facilities 
outside the United States are defined in 
Volume III of the M H SS Catchment 
Area Directory. These directories 
exclude certain areas because of 
geographic barriers.

(e) Chronic Condition. Any medical or 
surgical condition marked by long 
duration or frequent recurrence—or 
likely to be so marked—which, in light 
of medical information available, will 
ordinarily resist efforts to eradicate it *
completely; a condition which needs 
health benefits to achieve or maintain 
stability that can be provided safety 
only by, or under the supervision of, 
physicians, nurses, or persons 
authorized by physicians.

(f) Civilian Employee. Pursuant to 5 
U.S C. 2105, a nonmilitary individual (1) 
appointed in the civil service, (2) 
engaged in the performance of a Federal 
function, or (3) engaged in the 
performance of his or her duties while 
subject to the supervision of the 
President, a Member or Members of 
Congress, or the Congress, a member of 
a uniformed service, an individual who

is an employee under 5 U.S.C. 2105, the head of a Government controlled corporation, or an adjutant general designated by the Secretary concerned under section 709c of title 32. Included are justices and judges of the United States, appointed and engaging in the performance of duties per 5 U.S.C. 2104.(g) Cooperative Care. Medical services and supplies for which CHAM PUS will share in the cost under circumstances specified in § 728.4(z), even though the patient remains under the primary control of a USMTF.(h) Cooperative Care Coordinator. Designated individual in a CHAMPUS contractor’s office who serves as the point of contact for health benefits advisors on all matters related to supplemental-cooperative care or services provided or ordered for CHAMPUS-eligible beneficiaries by USMTF providers.(i) Dental Care. Treatment which will prevent or remedy diseases, disabilities, and injuries to the teeth, jaws, and related structures and thereby contribute to maintenance or restoration of the dental health of an individual.(j) Dependent. A  spouse, an unremarried widow or widower, a child, or a parent who bears that legal relationship to his or her sponsor. For the purpose of rendering care under title 10, U .S.C., chapter 55, this also includes an unremarried former spouse and each beneficiary must also meet the eligibility criteria in § 728.31(b) and § 728.31(c).(k) Designated USTFs. The following former U .S. Public Health Service (USPHS) facilities operate as “designated USTFs” for the purpose of rendering medical and dental care to active duty members and all CHAMPUS-eligible individuals.(l) Hospitals.(i) Wyman Park Health Systems, 3100 Wyman Park Drive, Baltimore, MD 21211, Telephone (301) 338-3000.(ii) Allston-Brighton Aid and Health Group, 77 Warren Street, Boston, M A 02135, Telephone (617) 782-3400.(iii) Hospital of St. John, 2050 Space Park Drive, Nassau Bay, TX 77058, Telephone (713) 757-7430.(iv) Seattle Public Health Hospital, 1131 - 14th Avenue South, Seattle, W A 98144, Telephone (206) 324-7650.(v) Bayley Seton Hospital, Bay Street and Vanderbilt Avenue, Staten Island, NY 10304, Telephone (212) 447-3010.(vi) St. Mary’s Hospital, 440 Avenue North, Galveston, T X  77550, Telephone (713) 757-7430.(vii) St. Joseph Ambulatory Care Center, 204 U.S. Customs Bldg., 701 San Jacinto Street, Houston, T X 77640, Telephone (713) 757-7430.

(viii) St. Mary’s Hospital, Port Arthur, 
TX 77002, Telephone (713) 757-7430.(2) Clinics.

(i) Martins Point Health Care Center, 
331 Veranda Street, Portland, ME 04103, 
Telephone (207) 780-3210.

(ii) Lutheran Medical Center, 
Downtown Health Care Services, New 
Post Office Bldg., W . 3rd St. & Prospect 
Avenue, Cleveland, O H  44113,
Telephone (216) 522-4524.(l) D isability Retirem ent or 
Separation. Temporary or permanent 
retirement or separation for physical 
disability as provided in title 10, U.S.C. 
1201-1221.

(m) Elective Care. Medical, surgical, 
or dental care desired or requested by 
the individual or recommended by the 
physician or dentist which, in the 
opinion of other cognizant professional 
authority, can be performed at another 
place or time without jeopardizing life, 
limb, health, or well-being of the patient, 
e.g., surgery for cosmetic purposes and 
nonessential dental prosthetic 
appliances.

(n) Emergency Care. Medical 
treatment of patients with severe, life- 
threatening, or potentially disabling 
conditions that require immediate 
intervention to prevent undue suffering 
or loss of life or limb and dental 
treatment of painful or acute conditions.

(o) Health Benefits A dvisors (HBA). 
Designated individuals at naval 
facilities who are responsible for 
advising and assisting beneficiaries 
covered in this part concerning medical 
and dental benefits in uniformed 
services facilities and under CHAM PUS. 
They also provide information regarding 
Veterans Administration, Medicare, 
Medicaid, and such other local health 
programs known to be available to 
beneficiaries (see § 728.4(n)).

(p) Hospitalization. Inpatient care in a 
medical treatment facility.

(q) Inactive Duty Training. Duty 
prescribed for Reserves by the Secretary 
concerned under section 206 of title 37, 
U .S.C., or any other provision of law. 
Also includes special additional duties 
authorized for Reserves by an authority 
designated by the Secretary concerned 
and performed by them on a voluntary 
basis in connection with the prescribed 
training or maintenance activities of the 
units to which they are assigned. It 
includes those duties when performed 
by Reserves in their status as members 
of the National Guard.

(r) Legitimate Care. Those medical 
and dental services legally performed 
and not contrary to governing statutes.

(s) Maximum H ospital Benefit. That 
point during inpatient treatment when 
the patient’s progress appears to have



23974 Federal Register / V ol. 51, No. 126 / Tuesday, July 1, 1986 / Rules and Regulationsstabilized and it can be anticipated that additional hospitalization will not directly contribute to any further substantial recovery. A  patient who will continue to improve slowly over a long period of time without specific therapy or medical supervision, or with only a moderate amount of treatment on an outpatient basis, may be considered as having attained maximum hospital benefit.(t) M edical Care. Treatment required to maintain or restore the health of an individual. Medical care may include, but is not limited to, the furnishing of inpatient treatment, outpatient treatment, nursing service, medical examinations, immunizations, drugs, subsistence, transportation, and other adjuncts such as prosthetic devices, spectacles, hearing aids, orthopedic footwear, and other medically indicated appliances or services.(u) M edically Inappropriate. A  situation arising when denial of a Nonavailability Statement could result in significant risk to the health of a patient or significant limitation to the patient’s reasonable access to needed health care.(v) M edically Necessary. The level of services and supplies (i.e., frequency, extent, and kinds) adequate for the diagnosis and treatment of illness or injury, including maternity care. Medically necessary includes the concept of appropriate medical care.(w) M edical Treatment Facility  
(MTF). Any duly authorized medical department center, hospital, clinic, or other facility that provides medical, surgical, or dental care.(x) M em ber or Former Member. Includes:(1) Member of the uniformed services ordered to active duty for more than 30 days.(2) Retired members as defined in § 728.2(bb).(3) Members of a uniformed service ordered to active duty for more than 30 days who died while on that duty.(4) Deceased retired members.(y) M ilitary Patient A  member of a United States uniformed service on active duty, active duty for training, or inactive duty training, or an active duty member of the armed forces of a foreign government who is receiving inpatient or outpatient care.(z) Occupational Health Services. Includes medical examinations and tests related to preemployment, preplacement, periodic, and pretermination: tests required for protecting the health and safety of naval personnel; job-related immunizations and chemoprophylaxis; education and training related to occupational health;

and other services provided to avoid lost time or to improve effectiveness of employees. The latter shall include the furnishing of emergency treatment of illnesses or injuries occurring at work. Such health services shall be furnished both active duty military personnel and naval civilian employees per current directives.(aa) Outside the United States. All areas except the 50 States and the District of Columbia.(bb) Retired Member. A  member or former member of a uniformed service who is entitled to retired or retainer pay, or equivalent pay, as a result of service in a uniformed service. This includes a member or former member who is: (1) retired for length of service; (2) permanently or temporarily retired for physical disability; (3) on the emergency officers’ retired list and is entitled to retired pay for physical disability; or (4) otherwise in receipt of retired pay under 10 U.S.C. 1331-1337.(cc) Routine Care. Medical and dental care necessary to maintain health or dental functions other than care of an emergency or elective nature.(dd) Supplem ental Care or Services. When medical or dental management is retained by a naval MTF and required care is not available at the facility retaining management, any additional material, professional diagnostic or consultative services, or other personal services ordered by qualified uniformed service providers, and obtained for the care of that patient are supplemental.See § 728.12 concerning the management of active duty member patients.(ee) Uniformed Services. The Navy, Marine Corps, Air Force, Army, Coast Guard, Commissioned Corps of the Public Health Service, and the Commissioned Corps of the National Oceanic and Atmospheric Administration.(ff) United States. The 50 States and the District of Columbia.(gg) USM TF. Uniformed services medical treatment facility.
§ 728.3 General Restriction« and Priorities.Naval MTFs provide care to all eligible beneficiaries subject to the capabilities of the professional staff and the availability of space and facilities. When care cannot be rendered to all eligible beneficiaries, the priorities in the following chart shall prevail. Make no distinction as to the sponsoring uniformed service when providing care or deciding priorities.

P r i o r i t i e s  f o r  t h e  V a r i o u s  C a t e g o r i e s  o f  
P e r s o n n e l  E l i g i b l e  f o r  C a r e  i n  N a v y  
M e d i c a l  D e p a r t m e n t  F a c i l i t i e s

Priori
ty Category Degree of 

entitlement

1...... A. Members of the uniformed serv- See Sufopart
ices on active .duty (including 
active duty for training and inac
tive duty training and compara
ble personnel of the NATO na
tions meeting the conditions pre
scribed in this part.

B.

B. Members of a Reserve Compo- See Subpart
nent of the Armed Forces and 
National Guard personnel not on 
active duty.

C.

2.......... Dependents of active duty mem- See Subparts
bers of the uniformed services, 
dependents of persons who died 
while in such a status, and the 
dependents of active duty mem
bers of NATO nations meeting 
the conditions prescribed in sub
part E of this part.

D & E.

3.......... Members of the Senior Reserve 
Officers’ Training Corps of the 
Armed Forces.

See § 728.23.

4......... Retired members of the uniformed See Subpart
services and their dependents 
and the dependents of deceased 
retired members.

D.

5......... Civilian employees of the Federal 
Government under the limited 
circumstances covered by the 
Federal Employees’ Health Serv
ice Program.

See § 728.80.

6_____ All others, including ex-service ma- See Subparts
ternity eligibles. F & G.

§ 728.4 Policies.(a) Adm issions to Closed Psychiatric 
Wards. Patients will be admitted to closed psychiatric wards only when they have a psychiatric or emotional disorder which renders them dangerous to themselves or others, or when a period of careful closed psychiatric observation is necessary to determine whether such a condition exists. When a patient is admitted to a closed psychiatric ward, the reason for admission must be clearly stated in the patient’s clinical record by the physician admitting the patient to the ward. These same policies apply equally in those instances when it is necessary to place a patient under constant surveillance while on an open ward.(b) Absence From the S ick List. See § 728.4(d), (x), and (y).(c) Charges and Collection. The charges for services rendered vary and are set yearly by the Office of Management and Budget and promulgated by a yearly NAVM EDCOMNOTE 6320, (Cost elements of medical, dental, subsistence rates, and hospitalization bills). Billing and collection actions also vary according to entitlement or eligibility and are governed by the provisions of NAVMED P-5020, Resource Management Handbook,(d) Convalescent Leave. Convalescent leave, a period of authorized absence
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granted to active duty members under medical care when such persons are not yet fit for duty, may be granted by a member’s commanding officer (CO) or the hospital’s CO  per the following:(1) Unless otherwise indicated, such leave shall be granted only when recommended by COM NAVM EDCOM , Washington, DC, through action taken upon the report by a medical board, or the recommended findings of a physical evaluation board or higher authority.(2) Member’s commanding officer (upon advice of attending physician); commanding officers of Navy, Army, or Air Force medical facilities; commanders of regional medical commands for persons hospitalized in designated USTFs or in civilian facilities within their respective areas of authority; and managers of Veterans Administration hospitals within the 50 United States or in Puerto Rico may grant convalescent leave to active duty naval patients, with or without reference to a medical board, physical evaluation board, or higher authority provided the:(i) Convalescent leave is being granted subsequent to a period of hospitalization.(ii) Member is not awaiting disciplinary action or separation from the service for medical or administrative reasons.(iii) Medical officer in charge:(A) Considers the convalescent leave beneficial to the patient’s health.(B) Certifies that the patient is not fit for duty, will not need hospital treatment during the contemplated convalescent leave period, and that such leave will not delay final disposition of fhe patient.(3) When considered necessary by the attending physician and approved on an individual basis by the commander of the respective geographic regional medical command, convalescent leave in excess of 30 days may be granted. This authority may not be redelegated to hospital commanding officers. Member’s permanent command must be notified of such extensions (see MILPERSMAN 3020360).(4) Care shall be exercised in granting convalescent leave to limit the duration of such leave to that which is essential in relation to diagnosis, prognosis, estimated duration of treatment, and probable final disposition of the patient.(5) Upon return from convalescent leave:(i) One copy of original orders of officers, bearing all endorsements, shall be forwarded to the Commander, Naval Military Personnel Command (COMNAVMILPERSCOM) (NMPC-4) or the Commandant of the Marine Corps (CMC), as appropriate.

(ii) An entry shall be made on the administrative remarks page (page 13 for Navy personnel) of the service records of enlisted personnel that convalescent leave was granted and showing the dates of departure and return.(6) If considered beneficial to the patient’s health, commanding officers of hospitals may grant convalescent leave as a delay in reporting back to the parent command.(e) Cosm etic Surgery.(1) Defined as that surgery which is done to revise or change the texture, configuration, or relationship of contiguous structures of any feature of the human body which would be considered by the average prudent observer to be within the broad range of “normal” and acceptable variation for age or ethnic origin, and in addition, is performed for a condition which is judged by competent medical opinion to be without potential for jeopardy to physical or mental health of an individual.(?) Commanding officers will monitor, control, and assure compliance with the following cosmetic surgery policy:(i) Certain cosmetic procedures are a necessary part of training and retention of skills to meet the requirements of certification and recertification.(ii) Insofar as they meet minimum requirements and serve to improve the skills and techniques needed for reconstructive surgery, the following cosmetic procedures may be performed as low priority surgery on active duty members only when time and space are available.(A) Cosmetic facial rhytidectomies (face lifts) shall be a part of all training programs required by certifying boards.(B) Cosmetic augmentation mammaplasties wilFbe done only by properly credentialed surgeons and residents within surgical training programs to meet requirements of certifying boards.(f) Cross-Utilization o f Uniformed 
Services Facilities. To provide effective cross-utilization of medical and dental facilities of the uniformed services, eligible persons, regardless of service affiliation, will be given equal opportunity for health benefits. Catchment areas (zone boundaries), designated by zip codes, have been established by the Department of Defense for each USMTF (see1728.2(d)). Eligible beneficiaries residing within such a catchment area are expected to utilize that inpatient facility for care. Provisions shall be made to assure that:(1) Eligible beneficiaries residing in the catchment area served by a USMTF

not of the sponsor’s own service may obtain care at that facility or at a facility of the sponsor’s service located in another catchment area.(2) If the facility to which an eligible beneficiary applies cannot furnish needed care, the other facility or facilities in overlapping catchment areas will be contacted to determine whether care can be provided thereat.(g) Disengagement. Applicable only to CHAMPUS-eligible individuals.(1) Discontinuance of medical management by naval MTFs for only a specific episode of care. (Patient or sponsor should be advised to return to the naval MTF for any care required subsequent to receiving the care for which disengagement is made.) Considered accomplished only after alternative sources of care and attendant costs, if applicable, have been fully explained to patient or sponsor.(2) Patients referred to civilian sources for total care (disengaged) under the CHAM PUS will be issued a Nonavailability Statement (DD 1251) per§ 728.33, when appropriate. CHAMPUS- eligible patients referred for total care, who do not otherwise require a DD 1251 (referred for outpatient care or those referred whose residence is outside the inpatient catchment area of all USMTFs), will be given a properly completed DD 2161, Referral For Civilian Medical Care, which clearly indicates that the patient is disengaged for total care under CHAMPUS. CHAMPUS-eligible beneficiaries will be disengaged for services under CHAM PUS when:(i) Required services are beyond the capability of the naval MTF and these services cannot be appropriately provided through one of the alternative means listed in § 728.4(z), or(ii) The naval MTF cannot effectively provide the required service or manage the overall course of care even if augmented by services procured from other Government or civilian sources utilizing naval MTF operation and maintenance funds as authorized in§ 728.4(z).(h) Dom iciliary/Custodial Care. The type of care designed essentially to assist an individual in meeting the normal activities of daily living, i.e., services which constitute personal care such as help in walking and getting in or out of bed, assistance in bathing, dressing,, feeding, preparation of special diets, and supervision over medications which can usually be self-administered and which does not entail or require the continuing attention of trained medical or paramedical personnel. The essential characteristics to be considered are the



23976  ̂Vol» 51, N o. 126 / Tuesday, July 1, 1986 / Rules and Regulationslevel of care and medical supervision that the patient requires, rather than such factors as diagnosis, type of condition, or the degree of functional limitation. Such care will not be provided in naval MTFs except when required for active duty members of the uniformed services.(i) Emergency Care. Patients authorized only emergency care and those admitted as civilian emergencies will be treated oniy during the period of the emergency. Action will be initiated to effect appropriate disposition of such patients as soon as the emergency period ends.(j) Evaluation A fter Adm ission. Each patient will be evaluated as soon as possible after admission and réévaluation will continue until disposition is made. Each patient’s probable type and date of disposition will be anticipated and necessary processing by the various medical and administrative entities will take place concurrently with the treatment of the patient It is especially important that the medical disposition decision be made as early as possible for U.S. military patients inasmuch as immediate transfer to a V A  medical center or to a V A  spinal cord injury center may be in the best interest of the patient (see BUMEDINST 6320.11D). The disposition decision for military personnel of NATO nations shall be made in conformance with § 728.42(d).(k) Extent o f Care. Eligible persons shall be provided medical and dental care to the extent it is authorized, required, and available. When a person is accepted for care, all care and adjuncts thereto, such as nonstandard supplies, as determined by the commanding officer to be necessary, will be provided from resources available to the commanding officer unless specifically prohibited elsewhere in this part. Exception: Hospitalization and outpatient services may be provided outside the continental limits of the United States and in Alaska to the officers and employees of any department or agency of the Federal Government, to employees of a contractor with the United States or the contractor’s subcontractor, to the accompanying dependents of such persons, and in emergencies to such other persons as the Secretary of the Navy may prescribe: provided, that such services shall be permitted only where facilities are not otherwise available in reasonably accessible and appropriate non-Federal facilities. When a patient has been accepted and required care is beyond the capabilities of the accepting naval MTF, the commanding officer

thereof will arrange for the required care by one of the means shown below. The method of choice will be based upon professional considerations and travel • economy.(1) Transfer the patient per § 728.4(bb).(2) Procure from civilian sources the necessary material or professional personal services required for the proper care and treatment of the patient.(3) The care authorized in § 728.4(k)(2) will normally be accomplished in the naval MTF. However, when such action is not feasible, supplementation may be obtained elsewhere. Patients may be sent to other Federal or civilian facilities for specific treatment or services .under§ 728.4(k)(3) provided  they remain under the medical management of the commanding officer of the sending facility during the entire period of care.(l) Fam ily Planning Services. Family planning services shall be provided per the provisions of SECNAVIN5T 6300.2A.(m) Grouping o f Patients. Hospitalized patients will be grouped according to their requirements for housing, medical, or dental care, and will be furnished gender identified quarters, facilities, and professional supervision on that basis when appropriate. Individuals who must be retained under limited medical supervision (medical hold) solely for administrative reasons or for medical conditions which can be treated on a clinic basis will be provided quarters and messing facilities, where practicable, separately from hospitalized patients. Medical care for such patients will be furnished on a periodic clinic appointment basis (see§ 728.4(p) for handling enlisted convalescent patients). Maximum use will be made of administrative versus medical personnel in the supervision of such patients.(n) Health Benefits Advising .—(1) 
General. A  Health Benefits Advising Program, if not established, must be implemented at all commands having one or more medical officers. The number of health benefits advisors (HBAs) of a command shall be commensurate with counseling and assistance requirements. The program is to provide health benefits information and counseling to beneficiaries of the Uniformed Services Health Benefits Program (USHBP) and to others who may or may not qualify for care in USMTFs. Office location of HBAs, their names, and telephone numbers shall be widely publicized locally. If additional assistance is required, contact MEDCOM-333 on Autovon 294-1127 or commercial (202) 653-1127. In addition

to the duties described in § 728.4(n)(2), HBAs shall:(1) Maintain a depository of up-to-date officially supplied information for availability to all beneficiaries.(ii) Provide information and guidance to beneficiaries and generally support the medical and dental staff by providing assistance to eligible beneficiaries seeking or obtaining services from USMTFs, civilian facilities, V A  facilities, Medicare, MEDICAID, and other health programs.(iii) Assure that when a referral or disengagement is required:(A) Patients are fully informed that such action is taken to provide for their immediate medical or dental requirements and has no bearing on whether care may be available in the naval MTF for other aspects of current or other future medical conditions.(B) CHAMPUS-eligible patients are provided the services and counseling outlined in § 728.4(n)(2) prior to their departure from the facility when such beneficiaries are referred or disengaged because care required is beyond the naval MTF’s capability. In an emergency, or when the patient or sponsor cannot be seen by the HBA prior to leaving, these services and counseling assistance will be accomplished as soon thereafter as possible.(2) Counseling and Assisting  
CH AM PUS-Eligible Individuals. HBAs, as a minimum, will:(i) Explain alternatives available to the patient.(ii) If appropriate, explain CHAMPUS as it relates to the particular circumstance, including the cost-sharing provisions applicable to the patient, allowable charges, provider participation, and claim filing procedures. The patient or sponsor must be fully informed that when a patient is disengaged for care under CHAMPUS or when cooperative care is to be considered for payment under the provisions of § 728.4(z) (5 and (6), the naval MTF is not responsible for monetary amounts above the CHAMPUS-determined allowable charge or for charges CHAM PUS does not allow.(iii) Explain why the naval MTF is paying for the supplemental care, if appropriate (see § 728.4 (z) (3) and (4)). Complete a DD 2161, Referral For Civilian Medical Care, marking the appropriate source of payment with the concurrence of the naval MTF commanding officer or C O ’s designee. Explain to the patient or sponsor how the bill will be handled.



23977Federal Register / V ol. 51, N o. 126 / Tuesday, July 1, I960 / Rules and Regulations(iv) Brief patient or sponsor on the use of the DD 2161 in USMTF payment procedures and CHAM PUS claims processing, as appropriate. Provide sufficient copies of DD 2161 and explain that CHAM PUS contractors will return claims submitted without required DD 2161. Obtain signature of patient or sponsor on the form.(v) Advise patient or sponsor on arrangements for a completed copy of the DD 2161 to be returned to the naval MTF for payment, if appropriate, and inclusion in patient’s medical record.(vi) Arrange for counseling from appropriate sources when the patient is eligible for V A , Medicare, or MEDICAID benefits.(vii) Serve as liaison between civilian providers and naval MTF on administrative matters related to the referral and disengagement process.(viii) Serve as liaison between naval MTF and cooperative care coordinators on matters relating to care provided or recommended by naval MTF providers, as appropriate.(ix) Explain why the patient is being disengaged and, per § 728.4(g)(2), provide a DD 1251, Nonavailability Statement, or DD 2161, Referral For Civilian Medical Care, as appropriate.(o) Immunizations. Immunizations will be administered per the provisions of BUMEDINST 6230.1H, unless otherwise stipulated.(p) M edical Holding Companies. Medical holding companies (MHC) have been established at designated activities to facilitate handling of enlisted convalescent patients whose medical conditions are such that, although they cannot be returned to full duty, they can perform light duty ashore commensurate with their condition while completing their medical care on an outpatient basis. Where feasible, such patients shall be processed for transfer.(q) Notifications. The interests of the Navy, Marine Corps, and DOD have been adversely affected by past procedures which emphasized making notifications only when an active duty member’s condition was classed as either seriously ill or injured or classed as very seriously ill or injured. However, even temporary disabilities which preclude communication with the next of kin have generated understandable concern and criticism, especially when emergency hospitalization has resulted. Accordingly, naval MTFs shall effect procedures to make notifications required in § 728.4(q) (2) and (3) upon admission/diagnosis of members specified. The provisions of § 728.4(q) supplement articles 1810520 and 4210100 of the Naval Military Personnel Manual and chapter 1 of Marine Corps Order

P3040.4B, Marine Corps Casualty Procedures Manual; they do not supersede them.(1) Privacy Act. The right to privacy of individuals for whom hospitalization reports and other notifications are made shall be safeguarded as required by the Privacy Act, implemented in the Department of the Navy by SECNAVINST 5211.5C, U .S. Navy Regulations, the Manual of the Judge Advocate General, the Marine Corps Casualty Procedures Manual, and the Manual of the Medical Department.(2) A ctive Duty Flag or General 
O fficers and Retired M arine Corps 
General O fficers. Upon admission of subject officers, make telephonic contact with MEDCOM-33 on Autovon 294-1179 or commercial (202) 653-1179 to provide the following information:(i) Initial. Include in the initial report:(A) Officer’s name, grade, social security number, and designator.(B) Duty assignment in ship or station, or other status.(C) Date of admission.(D) Present condition, stating if serious or very serious.(E) Diagnosis, prognosis, and estimated period of hospitalization. To prevent possible invasion of privacy, the diagnosis shall be reported only in International Classification of Diseases—9th Edition (ICD-9-CM) code designator.(ii) Progress Reports. Call frequency and content shall be at the discretion of the commanding officer. Changes in condition or status, however, shall be reported promptly.(iii) Termination Report A  termination of hospitalization report shall be made to provide appropriate details for informational purposes.(iv) Information Addressees. The geographic naval medical region serving the hospital and, if different, the one serving the member’s command shall also be apprised of such admissions.(3) A ctive Duty M em bers.—(i) 
Notification o f M em ber’s  Command.The commanding officer of naval medical treatment facilities has responsibility for notifying each member’s commanding officer under the following conditions. COMNAVMILPERSCOM or CM C, as appropriate, shall be made information addressees on their respective personnel.(A) Direct Adm issions. Upon direct admission of an active duty member, with or without orders regardless of expected length of stay. The patient administration department (administrative watch officer after hours) shall be responsible for preparation, per § 728.4(q}(4), and

release of these messages. If the patient is attached to a local command (CO’s determination), initial notification may be made telephonically. Record the name, grade or rate, and position of the person receiving the call at the member’s command on the back of the NAVMED 6300/5, Inpatient Admission/ Disposition Record and include the name and telephone number of the facility’s point of contact as given to the patient’s command.(B) Change in M edical Condition. Upon becoming aware of any medical condition, including pregnancy, which will now or in the foreseeable future result in the loss of a member’s full duty services in excess of 72 hours. Information will be transmitted in a message, prepared in accordance with § 728.4(q)(4), marked “Commanding Officer’s Eyes Only.”(ii) Notification o f N ext o f Kin  
(NOK).—(A) Adm itted M em bers. As part of the admission procedure, all patients shall be encouraged to communicate expeditiously and regularly with their NOK. When an active duty member’s incapacity makes timely personal communication impractical, i.e., fractures, bums, eye pathology, psychiatric or emotional disorders, etc., the notification process shall be initiated by MTF personnel 
unless the patient specifically declines such notification or it is clear that the NOK already has knowledge of the admission. Once notification has been made, progress reports, at least weekly, shall be made by the facility until the patient is again able to communicate with the NOK.(7) N avy Personnel. Upon admission of Navy personnel, the following notification procedures will be effected.(/} In the Contiguous 48 States. Patient administration department personnel shall notify the next of kin in person, by telephone, telegraph, or by other expeditious means. This shall include notification of the next of kin upon arrival of all Navy patients received in the medical air-evacuation system.

[ii] Outside the Contiguous 48 States. When the next of kin has accompanied the patient on the tour of duty and is in the immediate area, hospital personnel shall notify the next of kin in person, by telephone, telegraph, or by other expeditious means. If the next of kin is located in the 48 contiguous United States, telegraphic means shall be used to notify COM NAVM ILPERSCOM  who will provide notification to the next of kin.(2) M arine Corps Personnel. When Marine Corps personnel are admitted,



23978 Federal Register / V o l. 5 i, N o. 126 / Tuesday, July 1, 1986 / Rules and Regulationsthe following notification procedures will be effected.(/) In the Contiguous 48 States. The commander of the unit or activity to which the casualty member is assigned is responsible for initiating notification procedures to the NOK of seriously or very seriously ill or injured Marine Corps personnel. Patient administration department personnel shall assure that liaison is established with the appropriate command/activity when such personnel are admitted. Naval MTF personnel shall notify the Marine’s command by telephone and request that cognizance be assumed for in-person initial notification of the next of kin of those Marine Corps patients admitted with an incapacity that makes personal and timely communication impractical and for those arriving via the medical air-evacuation system. If member’s command is unknown or cannot be contacted, inform CM C (MHP-10).
(ii) Outside the Contiguous 48 States. Casualty notification for Marine Corps personnel hospitalized in naval MTFs outside the contiguous 48 States will be made to the individual’s command. If the command is unknown or not located in close proximity to the MTF, notify CM C (MHP-10). When initial notification to the individual’s command is made via message, CM C (MHP-10) should be an information addressee.
[Hi] In and Outside the United States. In life-threatening situations, the Commandant of the Marine Corps desires and encourages medical officers to communicate with the next of kin. In other circumstances, the Marine Corps member should be requested to communicate with the NOK if able. If unable, the medical officer should communicate with the NOK after personal notification has been effected.(B) Term inally III Patients. As soon as a diagnosis is made and confirmed (on inpatients or outpatients) that a Navy member is terminally ill, MILPERSMAN 4210100 requires notification of the primary and secondary next of kin. Notification procedures shall be accomplished the same as for Navy members admitted as seriously or very seriously ill or injured, i.e., by priority message to the Commander, Naval Military Personnel Command and to the Casualty Assistance Calls/Funeral Honors Support Program Coordinator, as appropriate, who has cognizance over the geographical area in which the primary and secondary next of kin resides (see OPNAVINST 1770.1).Submit followup reports when appropriate. See MILPERSMAN 4210100 for further amplification and for information addressees.

(J) In the Contiguous 48 States. Notification responsibility is assigned to the USMTF making the diagnosis and to the member’s duty station if diagnosed in a civilian facility.
(2) Outside the Contiguous 48 States. Notification responsibility is assigned to the naval medical facility making the diagnosis. When diagnosed in nonnaval facilities or aboard deployed naval vessels, notification responsibility belongs to the Commander, Naval Military Personnel Command.(C) Other Uniformed Services 

Patients. Liaison shall be established with other uniformed services to assure proper notification upon admission/ diagnosis of active duty members of other services.(D) Nonactive Duty Patients. At the discretion of individual commanding officers, the provisions of § 728.4(q)(3)(ii) may be extended to the admission/ diagnosis of nonactive duty patients; e.g., dependents of members of duty overseas.(4) M essages.—(i) Content. Contents of messages (and telephonic notifications) should be phrased in lay terms and should provide sufficient details concerning the patient’s condition, prognosis, and diagnosis. Messages shall also contain the name and telephone number of the facility’s point of contact. When appropriate for addressal, psychiatric and other sensitive diagnoses shall be related with discretion. When indicated, specific comment should also be included as to whether the presence of the next of kin is medically warranted.(ii) Information Addressees. The commander of the geographic naval medical region serving the member’s command and the one serving the hospital, if  different, shall be made information addressees on all messages. For Marine Corps personnel, also include CM C (MHP-10) and the appropriate Marine Corps district headquarters as information addressees. COM NAVM EDCOM  W ASHINGTON DC requires information copies of messages only when a patient has been placed on the seriously ill or injured/ very seriously ill or injured list or diagnosed as terminally ill.(r) Outpatient Care. Whenever possible, diagnostic procedures, preoperative and post operative care, surgical care, convalescence, and followup observations and treatment will be accomplished on an outpatient basis.(s) Performance o f Duties W hile In An  
Inpatient Status. U .S. military patients may be assigned duties in and around naval MTFs when such duties will be, in

the judgement of the attending physician, of a therapeutic value. Physical condition, past training, and other acquired skills must all be considered before assigning any patient a given task. Patients will not be assigned duties which are not within their capabilities or which require more than a very brief period of orientation.(t) Prolonged Definitive M edical Care. Prolonged definitive medical care in naval MTFs will not be provided for U.S. military patients who are unlikely to return to duty. The time at which a patient should be processed for disability separation must be determined on an individual basis, taking into consideration the interests of the patient as well as those of the Government. A  long-term patient roster will be maintained and updated at least once monthly to enable commanding officers and other appropriate staff members to monitor the progress of all patients with 30 or more continuous days of hospitalization. The roster will include basic patient identification data (name, grade or rate, register number, ward or absent status, clinic service, and whether assigned to a medical holding company), projected disposition (date, type, and profile), diagnosis, and cumulative hospital days (present facility and total).(u) Rem ediable Physical Defects o f 
A ctive Duty M em bers.—(1) General. When a medical evaluation reveals that a Navy or Marine Corps patient on active duty has developed a remediable defect while on active duty, the patient will be offered the opportunity of operative repair or other appropriate remediable treatment, if it is medically indicated.(2) Refusal o f Treatment. Per MANMED art. 18-15, when a member refuses to submit to recommended therapeutic measures for a remediable defect or condition which has interfered with the member’s performance of duty and following prescribed therapy, the member is expected to be fit for full duty, the following procedures shall apply:(i) After being Counseled concerning the matter, any member of the naval service who refuses to submit to recommended medical, surgical, dental, or diagnostic measures, other than routine treatment for minor or temporary disabilities, shall be transferred to a naval MTF for further evaluation and appearance before a medical board.(ii) The board shall study all pertinent information, inquire into the merits of the individual’s refusal to submit to



Federal Register / V ol. 51, No. 126 / Tuesday, Ju ly  1 , 1986 / Rules and Regulations 23979treatment, and report the facts with appropriate recommendations.(iii) As a general rule, refusal of minor surgery should be considered unreasonable in the absence of substantial contraindications. Refusal of major surgical operations may be reasonable or unreasonable, according to the circumstances. The age of the patient, previous unsuccessful operations, existing physical or mental contraindications, and any special risks should all be taken into consideration.(iv) Where surgical procedures are involved, the board’s report shall contain answers to the following questions:(A) Is surgical treatment required to relieve the incapacity and restore the individual to a duty status, and may it be expected to do so?(B) Is the proposed surgery an established procedure that qualified and experienced surgeons ordinarily would recommend and undertake?(C) Considering the risks ordinarily associated with surgical treatment, the patient’s age and general physical condition, and the member’s reason for refusing treatment, is the refusal reasonable or unreasonable? (Fear of surgery or religious scruples may be considered, along with all the other evidence, for whatever weight may appear appropriate.)(v) If a member needing surgery is mentally competent, surgery shall not be performed over the member’s protestation.(vi) In medical, dental, or diagnostic situations, the board should show the need and risk of the recommended procedures(s).(vii) If a medical board decides that a diagnostic, medical, dental, or surgical procedure is indicated, these findings must be made known to the patient. The board’s report shall show that the patient was afforded an opportunity to submit a written statement explaining the grounds for refusal, and any statement submitted shall be forwarded with the board’s report. The patient should be advised that even if the disability originally arose in line of duty, its continuance would be attributable to the member’s unreasonable refusal to cooperate in its correction; and that the continuance of the disability might, therefore, result in the member’s separation without benefits.(viii) The patient shall also be advised that:(A) Title 10 U.S.C. 1207 precludes disposition under chapter 61 of 10 U.S.C. if such a member’s disability is due to intentional misconduct, willful neglect, or if it was incurred during a period of unauthorized absence. A  member’s

refusal to complete a recommended therapy regimen or diagnostic procedure may be interpreted as willful neglect.(B) Benefits from the Veterans Administration will be dependent upon a finding that the disability was incurred in line of duty and is not due to the member’s willful misconduct.(ix) The Social Security Act contains special provisions relating to benefits for “disabled” persons and certain provisions relating to persons disabled “in line of duty” during service in the Armed Forces. In many instances persons deemed to have “remediable” disorders have been held not “disabled” within the meaning of that term as used in the statute, and Federal courts have upheld that interpretation. One who is deemed unreasonably to have refused to undergo available surgical procedures may be deemed both “not disabled” and to have incurred the condition “not in the line of duty.”(x) The board’s report shall be forwarded direct to the Central Physical Evaluation Board with a copy to MEDCOM-25 except in those instances when the convening authority desires that the medical board report be referred for Departmental review.(xi) Per MANMED art. 18-15, a member who refuses medical, dental, or surgical treatment for a condition that existed prior to entry into the service (EPTE defect), not aggravated by a period of active service but which interferes with the performance of duties, should be processed for reason of physical disability, convenience to the Government, or enlisted in error rather than under the refusal of treatment provisions. Procedures are delineated in BUMEDINST 1910.2G and SECNAVINST 1910.4A.(3) Other Uniformed Services 
Patients. When a patient of another service is found to have a remediable physical defect developed in the military service, the matter will be referred to the nearest headquarters of the service concerned.(v) Responsibilities o f the 
Commanding Officer. In connection with the provisions of this part, commanding officers of naval MTFs shall:(1) Determine which persons within the various categories authorized care in a facility will receive treatment in, be admitted to, and be discharged from that specific facility.(2) Supervise care and treatment, including the employment of recognized professional procedures.(3) Provide each patient with the best possible care in keeping with accepted professional standards and the assigned primary mission of the facility.

(4) Provide for counseling patients and naval MTF providers when care required is beyond the naval MTF’s capability. This shall include:(i) Establishing training programs to acquaint naval MTF providers and HBAs with the uniformed services’ referral for supplemental/cooperative care or services policy outlined in| 728.4(z).(ii) Implementing control measures to ensure that:(A) Providers requesting care under the provisions of § 728.4(z) are qualified to maintain physician case management when required.(B) Care requested under the supplemental/cooperative care criteria is medically necessary, legitimate, and otherwise permissible under the terms of that part of the USHBP under which it will be considered for payment.(C) Providers explain to patients the reason for the referral and the type of referral being made.(D) Attending physicians properly refer beneficiaries to the HBA for counseling and services per § 728.4(n).(E) Uniform criteria is applied in determining cooperative care situations without consideration of rate, grade, or uniformed service affiliation.(F) All DD 2161’s are properly completed and approved by the commanding officer or designee.(G) A  copy of the completed DD 2161 is returned to the naval MTF for inclusion in the medical record of the patient.(w) Sick Call. A  regularly scheduled assembly of sick and injured military personnel established to provide routine medical care. Subsequent to examination, personnel medically unfit for duty will be admitted to an MTF or placed sick in quarters; personnel not admittted or placed sick in quarters shall be given such treatment as is deemed necessary. When excused from duty for medical reasons which do not require hospitalization, military personnel may be authorized to remain in quarters, not to exceed 72 hours.(x) Sicklist—Authorized Absence 
From. Commanding officers of naval MTFs may authorize absences of up to 72 hours for dependents and retired personnel without formal discharge from the sicklist. When absences are authorized in excess of 24 hours, subsistence charges or dependent’s rate, as applicable, for that period shall not be collected and the number of reportable occupied bed days shall be appropriately reduced. Prior to authorizing such absences, the attending physician shall advise patients of their physical limitations and of any



23980 Federal Register / V ol. 51, N o. 126 / Tuesday, July 1, 1986 / Rules and Regulationsnecessary safety precautions, and shall note in the clinical record that patients have been so advised. For treatment under the Medical Care Recovery Act, . reporting shall be consistent with § 728.4(aa).(y) Subsisting Out. A  category in which officer and enlisted patients on the sicklist of a naval MTF may be placed when their daily presence is not required for treatment nor examination, but who are not yet ready for return to duty. As a general rule, patients placed in this category should reside in the area of the facility and should be examined by the attending physician at least weekly. Enlisted personnel in a subsisting out status should be granted commuted rations.(1) Granting of subsisting out privileges is one of many disposition alternatives, however, it is recommended that other avenues (medical holding company, convalescent leave, limited duty, etc.) be considered before granting this privilege.(2) Naval MTF patients in a subsisting out status should not be confused with those enlisted personel in a rehabilitation program who are granted liberty and are drawing commuted rations, but are required to be present at the treating facility during normal working hours. These personnel are not subsisting out and must have a bed assigned at the naval MTF.(3) Naval MTF patients who are required to report for examinations or treatment more often than every 48 hours should not be placed in a subsisting out status.(z) Supplemental/Cooperative Care or 
Services.—(1) General. When such services as defined in § 728.2(dd) are rendered to other than CHAMPUS- ehgible individuals, the cost thereof is chargeable to the operation and maintenance funds available for the operation of the facility requesting care or services. Cooperative care applies to CHAMPUS-eligible patients receiving inpatient or outpatient care in a USMTF who require care or services beyond the capability of that USMTF. The following general principles apply to such CHAMPUS-eligible patients:(i) Cooperation of Uniformed Services Physicians. USMTF physicians are required to cooperate in providing CHAMPUS contractors and OCHAM PUS additional medical information. SECNAVINST 5211.5C delineates policies, conditions, and procedures that govern safeguarding, using, accessing, and disseminating personal information kept in a system of records. Providing information to CHAMPUS contractors and OCHAM PUS shall be governed thereby.

(ii) Physician Case Management. Where required by BUMEDINST 6320.58 (CHAMPUS Regulation; implementation of), uniformed services physicians are required to provide case management (oversight) as would an attending or supervising civilian physician.(in) CHAM PUS-Authorized Providers. CHAMPUS contractors are responsible for determining whether a civilian provider is CHAMPUS-authorized and for providing such information, upon request, to USMTFs.(iv) Psychiatric/Psychotherapeutic 
Services. If psychiatric care is being rendered by psychiatric or clinical social worker, a psychiatric nurse, or a marriage and family counselor, and the uniformed services facility has made a determination that it does not have the professional staff competent to provide required physician case management, the patient may be (partially) disengaged for the psychiatric or psychotherapeutic service, yet have the remainder of required medical care provided by the naval MTF.(v) Forms and Documentation. A  DD 2161, Referral For Civilian Medical Care, will be provided to each patient who is to receive supplemental or cooperative care or services. When supplemental care is required under the provisions of § 728.4(z) (3) and (4), the provisions of§ 728.4(z)(3)(iii) shall apply. When cooperative care or services are required under the provisions of § 728.4(z) (5) and (6), the provisions of § 728.4(z)(5)(iv) shall apply.(vi) Clarification o f Unusual 
Circum stances. Commanding officers of naval MTFs shall submit requests for clarification of unusual circumstances to OCHAM PUS or CHAMPUS contractors via the Commander, Naval Medical Command (MEDCOM-33) for consideration.(2) Care Beyond a N aval M T F’s 
Capability. When, either during initial evaluation or during the course of treatment of CHAMPUS-eligible beneficiaries, it is determined that required services are beyond the capability of the naval MTF, the commanding officer will arrange for the services from an alternate source in the following order, subject to restrictions specified. The provisions of § 728.4(z)(2)(i) through (iii) must be followed before either supplemental care, authorized in § 78.4(z)(4), is considered for payment from Navy Operations and Maintenance funds, or cooperative care, authorized in § 728.4(z)(6), is to be considered for payment under the terms of CHAMPUS.(i) Obtain from another USMTF or other Federal MTF the authorized care necessary, for continued treatment of the patient within the naval MTF, when

such action is medically feasible and economically advantageous to the Goverment.(ii) When the patient is a retired member or dependent, transfer per§ 728.4(bb)(3) (i), (ii), (iii), or (iv), in that order. When the patient is a dependent of a member of a NATO nation, transfer per § 728.4{hb) (4)(i), (ii), or (iii), in that order.(iii) With the patient’s permission, the naval MTF may contact State programs, local health agencies, or health foundations to determine if benefits are available.(iv) Obtain such supplemental care or services as delineated in § 728.4(z)(4) from a civilian source using local operation and maintenance funds, or(v) Obtain such cooperative care or services as delineated in § 728.4(z)(6) from a civilian source under the terms of CHAMPUS.(3) Operation and M aintenance 
Funds. When local operation and maintenance funds are to be used to obtain supplemental care or services, the following guidelines are applicable:(i) Care or services must be legitimate, medically necessary, and ordered by a qualified USMTF provider.(ii) The naval MTF must make the necessary arrangements for obtaining the required care or services from a specific source of care.(iii) Upon approval of the naval MTF commanding officer or designee, the patient or sponsor will be provided a properly completed DD 2161, Referral For Civilian Medical Care. The DD 2161 will be marked by the health benefits advisor or other designated individual to show the naval MTF as the source of payment. Copy must also be forwarded to the MTF’s contracting or supply officer who is the point of contact for coordinating obligations with the comptroller and thus the proper processing for payment.(iv) Care on an inpatient or outpatient basis will be authorized for the minimum period necessary for the civilian provider to perform the specific test, procedure, treatment, or consultation requested. Patients receiving inpatient services in civilian medical facilities will not be counted as an occupied bed in the naval MTF, but will be continued on the naval MTF’s inpatient census and pay patients will continue to be charged the USMTF inpatient rate appropriate for their patient category,(v) Naval MTF physicians will maintain professional contact with civilian providers.(4) Care and Services Authorized. Referral to civilian sources for
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supplemental care or services, using local operation and maintenance funds, can be made for the following types of care or services:(i) All specialty consultations for the purpose of establishing or confirming diagnoses or recommending a course of treatment.(ii) All diagnostic tests, diagnostic examinations, and diagnostic procedures (including genetic tests and CAT scans), ordered by qualified USMTF providers.(iii) Prescription drugs and medical supplies.(iv) Civilian ambulance service ordered by USMTF personnel.(5) CH AM PU S Funds. When payment is to be considered under the terms of CHAMPUS for cooperative care, even though the beneficiary remains under naval MTF control, the following guidelines are applicable:(i) Charges for care will be processed under the terms of CHAMPUS.(A) If the charge for the covered service or supply is above the CHAMPUS-determined reasonable charge, the direct care system will not assume any liability on behalf of the patient where a civilian provider is concerned, although a USMTF physician recommended or prescribed the service or supply.(BJ Payment consideration for all care or services meeting cooperative care criteria will be under the terms of CHAMPUS and payment for such care or services will not be made from naval MTF funds. Conversely, any care or services meeting naval MTF supplemental care or services payment criteria will not be considered under the terms of CHAMPUS.(ii) Care must be legitimate and otherwise permissible under the terms of CHAMPUS and must be ordered by a qualified USMTF provider.(iii) USMTF personnel will provide assistance to beneficiaries referred or disengaged under CHAMPUS. Although USMTF personnel are not authorized to refer beneficiaries to a specific civilian provider for care under CHAMPUS, the health benefits advisor is authorized to contact the cooperative care coordinator of the appropriate CHAMPUS contractor for assistance in determining authorized providers with the capability of providing the required services. Such information may be provided to the beneficiary. Beneficiaries will also be encouraged to obtain required medical services only from providers willing to participate in the CHAMPUS. Subject to the availability of space, facilities, and capabilities of the staff, USMTFs will provide consultative and such other ancillary assistance as required by the

civilian provider selected by the beneficiary.(iv) Such patients who are referred (versus disengaged) to civilian sources under the terms of CHAMPUS for cooperative care will be provided a properly completed DD 2161, Referral For Civilian Medical Care. (A Nonavailability Statement (DD 1251) may also be required. This form will be provided when required under § 728.33.) The DD 2161 will be marked by the health benefits advisor, or other designated individual, to show CHAMPUS as the source of payment consideration. All such DD 2161’s must be approved by the commanding officer or designee. The patient will be given sufficient copies to ensure a copy of the DD 2161 accompanies each CHAMPUS claim submitted for this treatment. Patients will be advised that CHAM PUS contractors will return claims received without the DD 2161. Also advise patients to arrange for return of a completed copy of the DD 2161 to the naval MTF for inclusion in their medical record.(v) Such patients receiving inpatient or outpatient care or services will pay the patient’s share of the costs as specified under the terms of CHAM PUS for their beneficiary category. Patients receiving inpatient services will not be continued on the naval MTF’s census and will not be charged the USMTF inpatient rate.(vi) Certain ancillary services authorized under CHAM PUS require physician case management during the course of treatment. USMTF physicians will manage the provision of ancillary services by civilian providers when such services are obtained under the terms of CHAMPUS. Examples include physical therapy, private duty (special) nursing, rental or lease/purchase of durable medical equipment, and services under the CHAMPUS Program for the Handicapped. USMTF providers exercising physician case management responsibility for ancillary services under CHAMPUS will be subject to the same benefit limitations and certification of need requirements applicable to civilian providers under the terms of CHAMPUS for the same types of care. USMTF physicians exercising physician case management responsibility will maintain professional contact with civilian providers of care.(6) Care and Services Authorized. Referral to civilian sources for cooperative care or services can be made for the following under the terms of CHAMPUS:(i) Authorized nondiagnostic medical services such as physical therapy,

speech therapy; radiation therapy, and private duty (special) nursing.(ii) Preauthorized (by OCHAMPUS) adjunctive dental care, including orthodontia related to surgical correction of cleft palate.(iii) Durable medical equipment. (CHAMPUS payment will be considered only if the equipment is not available on a loan basis from the naval MTF.)(iv) Prosthetic devices (limited benefit), orthopedic braces and appliances.(v) Optical devices (limited benefit).(vi) Civilian ambulance service to a USMTF when service is ordered by other than direct care personnel.(vii) All CHAM PUS Program for the Handicapped care.(viii) Psychotherapeutic or psychiatric care.(ix) Except for those types of care or services delineated in § 728.4(z)(4), all other CHAM PUS authorized medical services not available in the naval MTF (for example, neonatal intensive care).(aa) Third Party Liability case. Per chapter 24, section 2403, JA G  Manual, naval MTFs shall use the following guidelines to complete and submit a N A V JA G  5890/12, Hospital and Medical Care, 3rd Party Liability Case, when a third party may be liable for the injury or disease being treated;(l) Preparation. The front of N A VJA G  5890/12 shall be used by all naval MTFs to report the value of medical dare furnished to any patient when (i) a third party may be legally liable for causing the injury or disease, or (ii) when a Government claim is possible under workmen’s compensation, no-fault insurance (see responsibilities for apprising the insurance carrier in§ 728.4(aa)(5)), uninsured motorist insurance or under medical payments insurance (e.g., in all automobile accident cases). Block 4 of this form requires an appended statement of the patient or an accident report, if available. Prior to requesting such a statement from a patient, the person preparing the front side of N A VJA G  5090/12 shall show the patient the Privacy Act statement printed at the bottom of the form and shall have the patient sign his or her name beneath the statement.(2) Subm ission.(i) N aval Patients. The completed front side of the N A V JA G  5890/12 shall be submitted to the appropriate action JA G  designee listed in section 2401 of the JA G  Manual at the following times for naval patients:(A) Initial. An initial submission shall be made as soon as practicable after a patient is admitted for any period of



23982 Federal Register / V o l. 51, No. 126 / Tuesday, July 1, 1986 / Rules and Regulationsinpatient care, or if it appears that more than 7 outpatient treatments will be furnished. This submission should not be delayed pending the accumulation of all potential charges from the treating facility. This submission need not be based upon an extensive investigation of the cause of the injury or disease, but it should include all known facts. Statements by the patient, police reports, and similar information (if available), should be appended to the form.(B) Interim. Interim submissions shall be made every 4 months after the initial submission until the patient is transferred or released from the facility, or changed from an inpatient status to an outpatient status.(C) Final. A  final submission shall be made upon completion of treatment or upon transfer of the patient to another facility. The facility to which the patient is transferred should be noted on the form. Report control symbol N A VJA G  5890-1 is assigned to this report.(iij Nonnaval Patients. When care is provided to personnel of another Federal agency or department, that agency or department generally will assert any claim in behalf of the United States. In such instances, the N A VJA G  5890/l2’s (initial, interim, and final) shall be submitted directly to the appropriate of the following addressees:(A) U.S. Arm y. Commanding general of the Army or comparable area commander in which the incident occurred.(B) U.S. A ir Force. Staff judge advocate of the Air Force installation nearest the location where the initial medical care was provided.(C) U.S. Coast Guard. Commandant (G-LCL/43), U.S. Coast Guard, 2100 Second Street, SW., Washington, DC 20593.(D) Department of Labor. The appropriate Office of Workers’ Compensation Programs (OWCP).(E) Veterans Administration. Director of the Veterans Administration hospital responsible for medical care of the injured party.(F) Department of Health and Human Services (DHHS). Regional attorney’s office in the area where the incident occurred.(3) Supplementary Documents. An SF 502 should accompany the final submission in all cases involving inpatient care. Additionally, when Government care exceeds $1,000, inpatient facilities should complete and submit the back side of N A VJA G  5890/ 12 to the action JA G  designee. On this part of the form, the determination of “patient status” may be based on local hospital usage.

(4) Health Record Entries. Copies of all N A V JA G  5890/l2’s shall be retained in the Health Record of the patient. Action JA G  designees shall be notified immediately when a patient receives additional treatment subsequent to the issuance of a final N A V JA G  5890/12 if the subsequent treatment is related to the condition which gave rise to the claim.(5) No-Fault Insurance. When no-fault insurance is or may be involved, the naval legal service office at which the JA G  designee is located shall be responsible for apprising the insurance carrier that the Federal payment for the benefits of this part are secondary to any no-fault insurance coverage available to the injured individual.(6) Additional Guidance. Chapter 24 of the JA G  Manual and BUMEDINST 5890.1A contain supplemental information.(bb) Transfer o f Patients.—(1)
General. All patients will be treated at the lowest echelon equipped and staffed to provide necessary care; however, when transfer to another MTF is considered necessary, Government transportation shall be used when available. Medical regulating shall be accomplished per the provisions of OPNAVINST 4630.25B and BUMEDINST 6320.1D.(2) U .S. M ilitary Patients. U.S. military patients will not be retained in acute care MTFs longer than the minimum time necessary to attain the mental or physical state required for return to duty or separation from the service. When required care is not available at the facility providing area inpatient care, patients will be transferred to the most readily accessible USMTF or designated USTF possessing the required capability. Transportation of the patient and a medical attendant or attendants, if required, is authorized at Government expense. The administrative procedures outlined in BUMEDINST 6320.11D shall be followed when:(i) A  patient has received the maximum benefit of hospitalization in a naval MTF but requires a protracted period of nursing home type care. The Veterans Administration cart provide this type care or arrange for it from a civilian source.(ii) It is determined that there is or may be spinal cord injury necessitating immediate medical and psychological attention. The V A  is staffed and equipped to provide all necessary care in the most expeditious manner.(iii) A  determination has been made by the Secretary concerned that a member on active duty has a drug dependency or drug abuse disability.

(3) Retired Members and Dependents. When a retired member or a dependent requires care beyond the capabilities of a facility and a transfer is necessary, the commanding officer of that facility may:(i) Arrange for transfer to another USMTF or designated USTF located in an overlapping inpatient catchment area of the transferring facility if either has the required capability.(ii) If the patient or sponsor agrees, arrange for transfer to the nearest USMTF or designated USTF having the required capability, regardless of its location.(iii) Arrange for transfer to the Veterans Administration MTF nearest the patient’s residence if the patient is a retired member.(iv) Provide assistance in releasing the patient to a civilian provider of the patient’s choice under the terms of Medicare, if the patient is entitled. Beneficiaries entitled to Medicare, Part A , because they are 65 years of age or older or because of a disability or chronic renal disease, lose CHAMPUS eligibility but remain eligible for care in USMTFs and designated USTFs.(v) If the patient is authorized benefits under CHAMPUS, disengage from medical management and issue a Nonavailability Statement (DD 1251) per the provisions or § 728.33, for care under CHAMPUS. This step should only be taken after due consideration is made of the supplemental/coopera five care policy addressed in § 728.4(z).(4) Dependents o f M em bers o f N A T O  
Nations. When a dependent, as defined in § 728.41, of a member of a NATO nation requires care beyond the capabilities of the facility and a transfer is necessary, the commanding officer of that facility may:(i) Arrange for transfer to another USMTF or designated USTF having the required capability if it is located in an overlapping inpatient catchment area of the transferring facility.(ii) If the patient or sponsor agrees, arrange for transfer to the nearest USMTF or designated USTF having the required capability, regardless of its location.(iii) Effect disposition per § 728.42(d).(5) Others. Section 34 of title 24, United States Code, provides that hospitalization and outpatient services may be provided outside the continental limits of the United States and in Alaska to officers and employees of any department or agency of the Federal Government, to employees of a contractor with the United States or the contractor’s subcontractor, to dependents of such persons, and in emergencies to such other persons as
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the Secretary of the Navy may prescribe: provided, that such services shall be permitted only where facilities are not otherwise available in reasonably accessible and appropriate non-Federal facilites. In addition, the hospitalization of such persons in a naval MTF is limited by section 35 of title 24, United States Code, to the treatment of acute medical and surgical conditions, exclusive of nervous, mental, or contagious diseases, or those requiring domiciliary care. Section 35 of title 24 also limits dental care for such persons to treatment that is an adjunct to inpatient hospital care and excludes any dental prosthesis or orthodontia. Their transfer and subsequent treatment shall be per the aforementioned provisions of law.(cc) Verification o f Patient 
Eligibility.—(1) DEERS, (i) The Defense Enrollment Eligibility Reporting System (DEERS) was implemented by OPNAVINST 1750.2. Where DEERS has been implemented at naval medical and dental treatment facilities, commanding officers shall appoint, in writing, a DEERS project officer to perform at the base level. The project officer’s responsibilities and functions include coordinating, executing, and maintaining base-level DEERS policies and procedures; providing liaison with line activities, base-level personnel project officers, and base-level public affairs project officers; meeting and assisting the contractor field representative on site visits to each facility under the project officer’s cognizance; and compiling and submitting reports required within the command and by higher authority.(ii) Commanding officers of afloat and deployable units are encouraged to appoint a unit DEERS medical project officer as a liaison with the hospital project officer providing services to local medical and dental treatment facilities. Notice of such appointments should be distributed to all concerned facilities.(iii) When a DEERS project officer has been appointed by a naval MTF or DTF, submit a message (report control symbol MED 6320-42) to COM NAVM EDCOM , with information copies to appropriate chain of command activities, no later than 10 October annually, and situationally when changes occur. As a minimum, the report shall provide:(A) Name of reporting facility. If the project officer is responsible for more than one facility, list all such facilities.(B) Mailing address including complete zip code (zip +  4) and unit identification code (UICJ. Include this information for all facilities listed in
§ 728.4(cc)(l)(iii)(A).

(G) Name, grade, and corps of the DEERS project officer designated.(D) Position title within parent facility.(E) AUTO VON and commercial telephone numbers.(2) DEERS and the Identification Card. This paragraph includes DEERS procedures for eligibility verification checks to be used in conjunction with the identification card system as a basis for verifying eligibility for medical and dental care in USMTFs and uniformed services dental treatment facilities (USDTFs). For other than emergency care, certain patients are required to have a valid ID card in their possession and, under the circumstances described in § 728.4(cc)(3), are also required to meet DEERS criteria before treatment or services are rendered. Although DEERS and the ID card system are interrelated, there will be instances where a beneficiary is in possession of an apparently valid ID card and the DEERS verification check shows that eligibility has terminated or vice versa. Eligibility verification via an ID card shall not override an indication of ineligibility in DEERS without some other collateral documentation. Dependents (in possession of or without ID cards) who undergo DEERS checking shall be deemed ineligible for the reasons stated in § 728.4(cc)(4)(v) (A) through (G). For problem resolution, dependents of active duty members shall be referred to the personnel support detachment servicing the sponsor’s command. Retirees, their dependents, and survivors shall be referred to the local personnel support detachment.(3) Identification Cards and 
Procedures. All individuals, including members of the uniformed services in uniform, shall provide valid identification when requesting health benefits. Although the most widely recognized and acceptable forms of identification are D D 1173, DD2, Form PHS-1866-1, and Form PHS-1866-3 (Ret), individuals presenting for care without such identification may be rendered care upon presentation of other identification as outlined in this part. Under the circumstances indicated, the following procedures shall be followed when individuals present without the required ID card.(i) Although a DD 1173 (Uniformed Services Identification and Privilege Card) may be issued to children under 10 years of age, under normal circumstances they are not required. Accordingly, certification and identification of children under 10 years of age are the responsibility of the member, retired member, accompanying parent, legal guardian, or acting guardian. Either the DD 1173 issued the

spouse of a member or former member or the identificatibn card of the member or former member (DD 2, DD 2 (Ret),Form PHS-1866-1, or Form PHS-1866-3 (Ret)) is acceptable for the purpose of establishing eligibility of a child under 10 years of age.(ii) The fact that the word “indefinite” may appear in the space for the expiration date on a member’s  card does not lessen its acceptability for identification of a child.(iii) To be valid, a dependent’s DD 1173 must have an expiration date. If a dependent presents a DD 1173 with an expiration date of “indefinite”, it is invalid and shall not be honored. Furthermore, such a card shall be confiscated and forwarded to the Commander, Naval Military Personnel Command, (NMPC (641D)/Pers 7312), Department of the Navy, Washington,DC 20370-5000 for investigation and final disposition. If emergency treatment is necessary for such a person, it shall be rendered. The patient administration department must determine such a patient’s beneficiary status within 30 calendar days and forward such determination to the fiscal department.If indicated, billing action for treatment will then proceed per NAVMED P-5020.(iv) When parents or parents-in-law (including step-parents and step- parents-in-law) request care in naval MTFs or DTFs without a DD 1173 in their possession or with expired DD 1173’s, care shall be rendered if they or their sponsor sign a statement that the individual requiring care has a valid ID card or that an application has been submitted for a renewal DD 1173. In the latter instance, the statement shall include the allegation that: (A) the beneficiary is dependent upon the service member for over one-half of his or her support, and (B) that there has been no material change in the beneficiary’s circumstances since the previous determination of dependency and issuance of the expired card. The statement shall be placed in the beneficiary’s medical record. The patient or sponsor shall be informed that if eligibility is not verified by presentation of a valid ID card to the patient administration department within 30 calendar days, the facility will initiate action to recoup the cost of care. If indicated, billing action for the cost of treatment will then proceed per NAVMED P-5020.(v) When recent accessions, National Guard, Reservists, or Reserve units are called to active duty for a period greater than 30 days and neither the members nor their dependents are as yet in receipt of their identification cards,



23984 Federal Register / V ol.satisfactory collateral identification may be accepted in lieu thereof, i.e., official documents such as orders, along with a marriage license, and/or birth certificate which establish the individual’s status as a dependent of a member called to duty for a period which is not specified as 30 days or less. For a child, the collateral documentation shall include satisfactory evidence that the child is within the age limiting criteria outlined in § 728.31(b)(4). A  dependent’s eligibility, under the provisions of this subpart, commences on the first day of the sponsor’s active service and ceases as of midnight on the last play of active service.(4) DEERS Checking. Unless otherwise indicated, all DEERS verification procedures shall be accomplished in conjunction with possession of a valid ID card.(i) Prospective DEERS Processing.—(A) Appointments. To minimize difficulties for MTFs, DTFs, and patients, DEERS checks are necessary for prospective patients with future appointments made through a central or clinic appointment desk. Without advance DEERS checking, patients could arrive at a facility with valid ID cards but may fail the DEERS check or arrive without ID cards but identified in the DEERS check as being eligible. Records, including full social security numbers, of central and clinic appointment systems shall be passed daily to the DEERS representative for a prospective DEERS check. This enables appointment clerks to notify individuals with appointments of any apparent problem with the DEERS or ID card system and refer them to appropriate authorities to resolve the problem prior to the appointment.(B) Prescriptions. Minimum checking requirements of the program states that prospective DEERS checks shall be made on all individuals presenting prescriptions of civilian providers (see § 728.4(cc)(4)(iv)(D)).(ii) Retrospective DEERS Processing. Daily logs for walk-in patients, patients presenting in emergencies, or patients replacing last minute appointment cancellations shall be passed to the DEERS representative for retrospective batch processing if necessary for the facility to meet the minimum checking requirements in § 728.4(cc)(4)(iv). For DEERS processing, the last four digits of a social security number are insufficient. Accordingly, when retrospective processing is nfecessary, it is essential that the full social security number of each patient is included on daily logs.(iii) Priorities. When the following initial priorities, DEERS eligibility checks shall be conducted utilizing a
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CRT terminal, single-number dialer telephone, or 800 number access provided for the specific purpose of DEERS checking to:(A) Determine whether a beneficiary is enrolled.(B) Verify beneficiary eligibility. Establishment of eligibility is under the cognizance of personnel support activities and detachments.(C) Identify any errors on the data base.(iv) Minimum Checking Requirements. Patients presenting at USMTFs an DTFs in the 50 States shall be processed for DEERS eligibility verification per the following minimum checking requirements.(A) Twenty five percent of all outpatient visits.(B) One hundred percent of all admissions.(C) Twenty five percent of all dental visits at all dental facilities.(D) One hundred percent of pharmacy outpatients presenting new prescriptions written by a civilian provider. Prospective DEERS checks are required for all patients presenting prescriptions of civilian providers. Upon presentation of a request for refill of a prescription of a civilian provider which was originally filled by a USMTF within the past 120 days, a DEERS check is not required.(E) One hundred percent of all individuals requesting treatment without a valid ID card if they represent themselves as individuals who are eligible to be included in the DEERS data base.(v) Ineligibility Determinations. When a DEERS verification check is performed and eligibility cannot be verified for any of the following reasons, routine nonemergency care will be denied unless the beneficiary meets the criteria for a DEERS eligibility override as noted in § 728.4(cc)(4)(viii).(A) Sponsor not enrolled in DEERS.(B) Dependent not enrolled in DEERS.(C) “End eligibility date” has passed. Each individual in the DEERS data base has a date assigned on which eligibility is scheduled to end.(D) Sponsor has separated from active duty and is no longer entitled to benefits.(E) Spouse has a final divorce decree from sponsor and is not entitled to continued eligibility as a former spouse.(F) Dependent child is married.(G) Dependent becomes an active duty member of a uniformed service. (This would only apply to CHAMPUS benefits since the former dependent becomes entitled to direct care benefits in his or her own right as an active duty member and must enroll in DEERS.)

/ Rules and Regulations
(vi) Emergency Situations. When a physician determines that emergency care is necessary, admission and/or treatment shall be initiated. When patients are admitted after emergency treatment has been provided, a retrospective DEERS check is required.If an emergency admission or emergency outpatient treatment is accomplished for an individual whose proof of eligibility is in question, the patient administration department must determine the individual’s beneficiary status within 30 calendar days of treatment and forward such determination to the fiscal department. Eligibility verifications will normally consist of presentation of a valid ID card along with either a positive DEERS check or a DEERS override as noted in § 728.4(cc)(4)(viii). If indicated, billing action for treatment will then proceed per NAVMED P-5020.(vii) Eligibility Verification for  

Nonemergency Care. When a prospective patient presents without a valid ID card and:(A) DEERS does not verify eligibility, nonemergency care shall be denied.Care denial will only be accomplished by supervisory personnel designated by the commanding officer.(B) The individual is on the DEERS data base, nonemergency care will not be provided until a NAVMED 6320/9, Dependent’s Eligibility for Medical Care, is signed by the member, patient, patient’s parent, or patient’s legal or acting guardian. This form attests the fact that eligibility has been established in accordance with appropriate directives and includes the reason a valid ID card is not in his or her possession. The aforementioned responsible individual shall be apprised of the provisions on the form NAVMED 6320/9 now requiring presentation of a valid ID card within 30 calendar days. Persons refusing to sign the certification on the NAVMED 6320/9 shall be denied treatment or admission in physician determined nonemergency situations.For those who are rendered treatment, patient administration department personnel must determine their eligibility status within 30 calendar days and forward such determination to the fiscal department. If indicated, billing action for treatment will then proceed per NAVMED P-5020.(viii) DEERS Overrides. Possession of an ID card alone does not constitute sufficient proof of eligibility when the DEERS check does not verify eligibility. What constitutes sufficient proof will be determined, by the reason the patient failed the DEERS check. For example, the groups most expected to fail DEERS eligibility checks are members who are



Federal Register / V oi. 51, N o. 126 / Tuesday, July 1, 1986 / Rules and Regulations 23985recent accessions and their dependents, Guard or Reserve members recently activated for training periods of greater than 30 days and their dependents, and parents and parents-in-law with expired ID cards. Upon presentation of a valid ID card, the following are reasons to “override” a DEERS check showing the individual as ineligible or when an individual does not appear in the DEERS data base.(A) D D 1172. The patient presents an original or a copy of a DD 1172, Application for Uniformed Services Identification and Privilege Card, which is also used to enroll beneficiaries in DEERS. If the original is used, the personnel support detachment (PSD) furnishing the original shall list the telephone number of the verifying officer to aid in verification. Any copy presented must have an original signature in section III; printed name of verifying officer, his or her grade, title, and telephone number, and the date the copy was issued. For treatment purposes, this override expires 120 days from the date issued.(B) Recently Issued Identification 
Cards. 1 DD 1173. Patient presents a recently issued DD 1173, Uniformed Services Identification and Privilege Card. Examples are spouses recently married to sponsor, newly eligible stepchildren, family members of sponsors recently entering on active duty for a period greater than 30 days, parents or parents-in-law, and unremarried spouses recently determined eligible. For treatment purposes, this override expires 120 days from the date issued.

2 Other ID  Cards. The patient presents any of the following ID cards having a date of issue within the previous 120 days: DD 2, DD 2 (Ret),Form P H S1866-1, or Form P H S 1866-3 (Ret). When these ID cards are used for the purpose of establishing eligibility for a child, collateral documentation is necessary to ensure the child is actually a dependent and in determining whether the child is within the age limiting criteria outlined in § 728.31(b)(4).(C) Active Duty Orders. The patient or sponsor presents recently issued orders to active duty for a period greater than 30 days. Copies of such orders may be accepted up to 120 days of their issue date.(D) Newborn Infants. Newborn infants for a period of 1 year after birth provided the sponsor presents a valid ID card.(E) Recently Expired ID  Cards. If the DEERS data base shows an individual as ineligible due to an ID card that has expired within the previous 120 days (shown on the screen as “Elig with valid

ID card”), care may be rendered when the patient has a new ID card issued within the previous 120 days.(F) Sponsor’s  Duty Station H as an 
FPO  or A P O  Number or Sponsor is  
Stationed Outside the 50 United States. Bona fide dependents of sponsors assigned to a duty station outside the 50 United States or assigned to a duty station with an FPO or APO address shall not be denied care as long as the sponsor appears on the DEERS data base. Before nonemergency care is initiated, collateral documentation showing relationship to sponsor should be requested when the relationship is or may be in doubt.(G) Survivors. Dependents of deceased sponsors when the deceased sponsor failed to enroll in or have his or her dependents enrolled in DEERS. This situation will be evidenced when an eligibility check on the surviving widow or widower (or other dependent) finds that the sponsor does not appear (screen shows “Sponsor SSN Not Found”) or the survivor’s name appears as the sponsor but the survivor is not listed separately as a dependent. In any of these situations, if the survivor has a valid ID card, he or she should be treated on the first visit and referred to the local personnel support detachment for correction of the DEERS data base. For second and subsequent visits prior to appearance on the DEERS data base, the survivor will be required to present a DD 1172 issued per§ 728.4(cc) (4) (viii) (A).(H) Patients Not Eligible for D EERS  
Enrollment. When it becomes necessary to make a determination of eligibility on individuals not eligible for entry on the DEERS data base, patient administration department personnel shall obtain a determination from the purported sponsoring agency, if appropriate. When it is necessary to treat or admit a person who cannot otherwise present proof of eligibility for care at the expense of the Government care shall not be denied based on the fact that the individual is not on the DEERS data base. In such instances, the procedures of NAVMED P-5020 shall be followed to minimize, to the fullest extent possible, the write-off of uncollectible accounts.
Subpart B— Members of the Uniformed 
Services on Active Duty

§728.11 Eligible Beneficiaries.(a) A  member of a uniformed service, as defined in subpart A , who is on active duty is entitled to and shall be provided medical and dental care and adjuncts thereto. For the purpose of this

part, the following are also considered on active duty:(1) Members of the National Guard in active Federal service pursuant to a “call” under 10 U.S.C. 3500 or 8500.(2) Midshipmen of the United States Naval Academy.(3) Cadets of the United States Military Academy.(4) Cadets of the Air Force Academy.(5) Cadets of the Coast Guard Academy.(b) The following categories of personnel who are on active duty are entitled to and shall be provided medical and dental care and adjuncts thereto to the same extent as is provided for active duty members of the Regular service (except reservists when on active duty for training (ACDUTRA) as delineated in § 728.21).(1) Members of the Reserve components.(2) Members of the Fleet Reserve.(3) Members of the Fleet Marine Corps Reserve.(4) Members of the Reserve Officers’ Training Corps.(5) Members of all officer candidate programs.(6) Retired members of the uniformed services.(c) Precluded. The provisions in this subpart B are hot intended to authorize medical care precluded by 10 U.S.C. 6148(b) (1982) for members of Reserve components who receive involuntary orders to active duty under 10 U.S.C. 270(b).
§728.12 Extent of Care.Members who are away from their duty stations or are on duty where there is no MTF of their own service may receive care at the nearest available Federal MTF (including designated USTFs) having the capability to provide the required care. Care shall be provided without regard to whether the condition for which treatment is required was incurred or contracted in line of duty.(a) A ll A ctive Duty Mem bers. (1) All eligible beneficiaries covered in this subpart are entitled to and shall be rendered the following treatment and services upon application to a naval MTF whose mission includes the rendering of the care required. This entitlement provides that when required care and services are beyond the capabilities of the facility to which the member applies, the commanding officer of that facility shall arrange for care from another USMTF, designated USTF, or other Federal source or may authorize and arrange for direct utilization of supplemental services and supplies from



23986 Federal Register / V ol. 51, No. 126 / Tuesday, July 1, 1986 / Rules and Regulationscivilian non-Federal sources. The cost of services from civilian non-Federal sources shall be borne by the facility’s operation and maintenance funds.(i) Necessary hospitalization and other medical care.(ii) Occupational health services as defined in § 728.2(z).(iii) Necessary prosthetic devices, prosthetic dental appliances, hearing aids, spectacles, orthopedic footwear, and other orthopedic appliances (see subpart H). When these items need repair or replacement and it is determined that the items were not damaged or lost through negligence, repair or replacement is authorized at Government expense.(iv) Routine dental care. (2) When a USMTF, with a mission of providing the care required, releases the medical management of an active duty member of the Navy, Marine Corps, Army, or Air Force, the resulting civilian health care costs will be paid by the referring facility. The member’s uniformed service will be billed for care provided by the civilian facility only when the referring MTF is not organized nor authorized to provide needed health care (see part 732 of this chapter for naval members). Saturation of service or facilities does not fall within this exception. When a naval MTF retains medical management, the costs of supplemental care purchased from civilian sources is paid from funds available to operate the MTF which manages care of the patient.(b) M aternity Episode for Active Duty 
Female Mem bers. A  pregnant active duty member who lives outside the MHSS inpatient catchment area of all USMTFs is permitted to choose whether she wishes to deliver in a closer civilian hospital or travel to the USMTF for delivery. If such a member choose to deliver in a naval MTF, makes application, and presents at that facility at the time for delivery, the provisions of § 728.12(a) apply with respect to the furnishing of needed care, including routine newborn care (i.e., nursery newborn examination, PKU test, etc.); arrangements for care beyond the facility’s capabilities; or the expenditures of funds for supplemental care or services. Expenses incurred for the infant in USMTFs or civilian facilities (once the mother has been admitted to the USMTF) shall be paid from funds available for the care of active duty members, unless the infant becomes a patient in his or her own right either through an extension of the birthing hospital stay because of complications, subsequent transfer to another facility, or subsequent admission. If the Government is to assume financial responsibility for:

(1) Care of pregnant members residing within the MHSS inpatient catchment area of a uniformed services hospital or in the inpatient catchment area of a designated USTF, such members are required to:(1) Make application to that facility for care, or(ii) Obtain authorization, per part 732 of this chapter, for delivery in a civilian facility.(2) Non-Federal care of pregnant members residing outside inpatient catchment areas of USMTFs and USTFs, the member must request and receive authorization per part 732 of this chapter. Part 732 of this chapter also provides for cases of precipitous labor necessitating emergency care. OPNAVINST 6000.1, Management of Pregnant Servicewomen, contains medical-administrative guidelines on management prior to and after admission for a delivery.(c) Reserve and National Guard 
Personnel. In addition to those services covered in § 728.12 (a) and (b), Reserve and National Guard personnel are authorized the following under conditions set forth. (See § 728.25 for additional benefits for National Guard personnel.)(1) Personnel whose units have an active Army mission of manning missile sites are authorized spectacle inserts for protective field masks.(2) Personnel assigned to units designated for control of civil disturbances are authorized spectacle inserts for protective field masks M17.
§ 728.13 Application for Care.Possession of an ID card (a green colored DD 2 (with letter suffix denoting branch of service), Armed Forces Identification Card; a green colored PHS 1866-1, Identification Card; or a red colored DD 2 Res (Reservists on active duty for training)) alone does not constitute sufficient proof of eligibility. Accordingly, a DEERS check shall be made per § 728.4(cc) before other than emergency care is rendered to the extent that may be authorized.
Subpart C— Members of Reserve 
Components, Reserve Officers’ 
Training Corps, Navy and Marine 
Corps Officer Candidate Programs, 
and National Guard Personnel

§ 728.21 Navy and Marine Corps 
Reservists.(a) Scope. This § 728.21 applies to reservists, as those terms are defined in § 728.2, ordered to active duty for training or inactive duty training for 30 days or less. Reservists serving under orders specifying duty in excess of 30

days, such as Sea and Air Mariners (SAMS) while on initial active duty for training, shall be provided care as members of the Regular service per subpart B.(b) Entitlement.(1) Reservists on A ctive Duty for  
Training (ACDUTRA). (i) Per 10 U.S.C. 1074(a)(1), reservists who sustain injury, contract disease, or otherwise become ill in line of duty while on active duty for a period of 30 days or less, including travel to and from that duty, are entitled to medical and dental care appropriate for the treatment of that injury, disease, or illness until the resulting disability cannot be materially improved by further hospitalization or treatment.(ii) Per 10 U.S.C. 6148(a), reservists who are disabled from an injury incurred in line of duty while on active duty for training are entitled to medical and dental care in USMTFs and designated USTFs beyond the period of training to the same extent as members of the Regular service (see subpart B) subject to the provisions of § 728.21j[d).(2) Reservists Performing Inactive 
Duty Training, (i) Per 10 U.S.C. 6148(a), reservists performing inactive duty training for any period of time who are disabled in line of duty from injury sustained while so employed are entitled to medical and dental care during and beyond the training period to the same extent as members of the Regular service (see subpart B) subject to the provisions of § 728.21(d).(ii) Per 10 U .S.C. 1074a(3), members of a uniformed service are entitled to medical and dental care for an illness or injury incurred or aggravated in line of duty while the member is at or traveling directly to or from a place at which the member is to perform, or has performed, inactive duty training, provided:(A) It is determined that the disease or illness was contracted or aggravated as an incident of that inactive duty training.(B) The injury or illness is not incurred nor aggravated as a result of the member’s own gross negligence or misconduct.(C) The care rendered is limited to that appropriate for treatment of the injury or illness until the resulting disability cannot be materially improved by further hospitalization or treatment.(3) Questionable Circum stances. In situations involving questionable circumstances, referrral to the O M A or ODA is appropriate. If necessary, make referral to the Naval Medical Command, (MEDCOM-33 for medical and MEDCOM-32 for dental) on determinations of entitlements.



Federal Register / Vol., 51, N o. 126 / Tuesday^ July 1, ,198(3 / Rules and Regulations 23987(c) Line o f Duty. For the purpose of this subpart C, an injury, illness, or disease which is incurred, aggravated, or becomes mainfest while a reservist is employed in the performance of active duty for training or inactive duty training (including authorized leave, liberty and travel to and from either duty) will be considered to have been incurred in line of duty (LOD) unless the condition was incurred as a result fo the reservist’s own misconduct or under other circumstances enumerated in JA G  Manual, chapter VIII. While the LOD investigation is being conducted, such reservists remain entitled to care. If the investigation results in a determination that the injury or illness was not incurred in line of duty, the reservist shall be charged at the civilian humanitarian nonindigent rate if further care is required in naval MTFs (See DOD Military Pay and Allowances Entitlement Manual for allowable constructive travel times.)(d) Treatment and Services 
Authorized. In addition to those services delineated above, the following may be rendered under circumstances outlined:(1) Prosthetic devices, including dental appliances, hearing aids, spectacles, and orthopedic appliances that are lost dr have become damaged during training duty, not through the negligence of the individual, may be repaired or replaced at Government expense.(2) Reservists covered by this subpart may be provided the following only if approved by the appropriate O M A or ODA, or by the Commander, Naval Medical Command (MEDCOM-33 for medical and MEDCOM-32 for dental), 
prior to initiation of services.(1) Treatment for acute exacerbations of conditions that existed prior to a reservist’s period of training duty. Care shall be limited to that necessary for the prevention of pain or undue suffering until the patient can reasonably return to control of the member’s private physician or dentist.(A) Remediable physical defects and remediable treatment for other conditions.(B) Elective surgery.(ii) All dental care other than emergency treatment and that necessary to correct an injury incurred in the line of duty.(e) Authorization for Care. (1) Reservists covered by this subpart may be provided inpatient or outpatient care during a period of training duty without written authorization.(2) Except in emergencies or when inpatient care initiated during a period of training duty extends beyond such period, reservists will be required to furnish written official authorization

from their unit commanding officer, or higher authority, incident to receiving inpatient or outpatient care beyond the period of training duty. The letter of authorization will include name, grade or rate, social security number, and organization of the reservist; type of training duty being performed or that was being performed when the condition manifested; diagnosis (if known); and a statement that the condition was incurred in line of duty and that the reservist is entitled to care. If the reservist has been issued a notice of eligibility (NOE) (subpart I), the NOE may then be accepted in lieu of the letter of authorization. When authorization has not been obtained beforehand, care may be provided on a civilian humanitarian basis (see subpart G) pending final determination of eligibility.
§ 728.22 Members of Other Reserve 
Components of the Uniformed Services.(a) Members of reserve components of the Coast Guard may be provided care the same as Navy and Marine Corps reservists.(b) Members of reserve components of the Army and Air Force may be provided care in naval MTFs to the same extent that they are eligibile for such care in MTFs of their respective services. Consult current Army Regulation 40-3, Medical, Dental, and Veterinary Care, or Air Force Regulation 168-6, Persons Authorized Medical Care, as appropriate, for particular eligibility requirements or contact the nearest appropriate service facility.(c) When the service directive requires written authorization, such authorization shall be obtained from the reservist’s unit commanding officer or other appropriate higher authority.(d) Naval MTFs in the United States are authorized to conduct physical examinations of and administer immunizations to inactive reserve Public Health Service commissioned officers upon presentation of a written request from the Commissioned Personnel Operations Division, OPM/OAM, 5600 Fishers Lane, Rockville, MD 20852.
§ 728.23 Reserve Officers’ Training Corps 
(ROTC).(a) Eligible Beneficiaries. (1) Members of the Senior Reserve Officers’ Training Corps of the Armed Forces including students enrolled in the 4-year Senior ROTC Program or the 2-year Advanced Training Senior ROTC Program.(2) Designated applicants for membership in the Navy, Army, and Air Force Senior ROTC Programs during their initial 6-weeks training period (practice cruises or field training).

(3) Medical, dental, pharmacy, veterinary or science allied to medicine students who are commissioned officers of a reserve component of an Armed Force who have been admitted to and training in a unit of a Senior Reserve Officers’ Training Corps.(b) Extent o f Care. (1) While attending or en route to or from field training or practice cruises:(1) Medical care for a condition incurred without reference to line of duty.(ii) Routine dental care.(iii) Prosthetic devices, including dental appliances, hearing aids, spectacles, and orthopedic appliances that have become damaged or lost during training duty, not through the negligence of the individual, may be repaired or replaced as necessary at Government expense.(iv) Care of remediable physical defects, elective surgery or other remediable treatment for conditions that existed prior to a period of training duty are not authorized without approval from the appropriate O M A  or O D A , or from the Commander, Naval Medical Command (MEDCOM-33 for medical and MEDCOM-32 for dental).(v) Medical examinations and immunizations.(vi) ROTC members are authorized continued medical care., including hospitalization, upon expiration of their field training or practice cruise period, per the provisions of § 728.21(b)(l)(ii) and § 728.22.(2) While attending a civilian educational institution:(i) Medical care in naval MTFs, including hospitalization, for a condition incurred in line of duty while at or traveling to or from a military installation for the purpose o f undergoing medical or other examinations or for purposes of making visits of observation, including participation in service-sponsored sports, recreational, and training activities.(ii) Medical examinations, including hospitalization necessary for the proper conduct thereof.(iii) Required immunizations, including hospitalization for severe reactions therefrom.(c) Authorization. A  letter of authorization will be prepared by the individual’s commanding officer and addressed to the commanding officer of the MTF concerned.(d) R O T C  M em bers as Beneficiaries 
o f the O ffice o f W orkers’ Compensation 
Programs (OW CP). Under circumstances described therein, members of the ROTC shall be rendered
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§ 728.24 Navy and Marine Corps Officer 
Candidate Programs.Members of the Reserve Officers Candidate Program and Platoon Leaders Class are entitled to the same medical and dental benefits as are provided members of the Navy and Marine Corps Reserve Components. Accordingly, the provisions of § 728.21 are applicable for such members. Additionally, candidates for, or persons enrolled in such programs are authorized admission to neval MTFs for the purpose of conducting special physical examination procedures which have been requested by the Commander, Naval Medical Command to determine their physical fitness for appointment to, or continuation in such a program. Upon a request from the individual’s commanding officer, the officer in charge of cognizant Navy and Marine Corps recruiting stations, or officer selection officer, naval MTFs are authorized to admit such persons when, in the opinion of the cognizant officer, hospitalization is deemed necessary for the proper conduct of the special physical examinations. Hospitalization should be kept to a minimum and treatment other than for humanitarian reasons, except as provided in this part, is not authorized.
§ 728.25 Army and Air Force National 
Guard Personnel.(a) M edical and Dental Care. Upon presentation of a letter of authorization, naval MTFs may render care as set forth in AR 40-3 (Medical, Dental, and Veterinary Care) and AFR 168-6 (Persons Authorized Medical Care) to members of the Army and Air Force National Guard who contract a disease or become ill in line of duty while on full-time National Guard duty, (including leave and liberty therefrom) or while traveling to or from that duty per 10 U.S.C. 1074a(a)(2). The authorizing letter shall include name, social security number, grade, and organization of the member: type and period of duty in which engaged (or in which engaged when the injury or illness occurred); diagnosis (if known); and will indicate that the injury suffered or disease contracted was in line of duty and that the individual is entitled to medical or dental care. Care is limited to that appropriate for the injury, disease, or illness until the resulting disability cannot be materially improved by further hospitalization or treatment.(b) Physical Examinations. AR 40-3 and AFR 168-6 also authorize physical examinations for National Guard

personnel. Accordingly, when requested by an Army or Air Force National Guard unit’s commanding officer, naval MTFs may perform the requested physical examination per the appropriate service directive, subject to the availability of space, facilities, and the capabilities of the staff.
Subpart D— Retired Members and 
Dependents of the Uniformed Services

§ 728.31 Eligible Beneficiaries and Health 
Benefits Authorized.(a) Retired M em bers o f the Uniformed 
Services. Retired members, as defined in § 728.2(bb), are authorized the same medical and dental benefits as active duty members subject to the availability of space and facilities, capabilities of the professional staff, and the priorities in § 728.3, except that:(1) Periodic medical examinations for members on the Temporary Disability Retired List, including hospitalization in connection with the conduct thereof, will be furnished on the same priority basis as active duty members.(2) When vision correction is required, one pair of standard issue spectacles, or one pair of nonstandard spectacles, are authorized when required to satisfy patient needs. Two pairs of spectacles may be furnished only when professionally determined to be essential by the examining officer. Occupational type spectacles, such as aviation, industrial safety, double segment, and mask insert, will not be furnished by military ophthalmic laboratories for retired military personnel (BUMEDINST 6810.4G refers).(b) Dependents o f M em bers or Former 
Mem bers. Include:(1) The spouse.(2) The unremarried widow.(3) The unremarried widower.(4) An unmarried legitimate child, including an adopted child or a stepchild, who either—(i) Has not passed his or her 21st birthday;(ii) Is incapable of self-support because of a mental or physical incapacity that existed before the 21st birthday and is, or was at the time of the member’s or former member’s death, in fact dependent on the member for over one-half of his or her support; or(iii) Has not passed the 23rd birthday, is enrolled in a full-time course of study in an institution of higher learning approved by the administering Secretary and is, or was at the time of the member’s or former member’s death, in fact dependent on the member for over one-half of his or her support. (If such a Child suffers a disabling illness or injury and is unable to return to school, the

child remains eligible for benefits until 6 months after the disability is removed, or until the 23rd birthday is reached, whichever comes first.)(5) An unmarried illegitimate child or illegitimate step-child who is, or was at the time of sponsor’s death, dependent on the sponsor for more than one-half of his or her support; residing with or in a home provided by the sponsor or the sponsor’s spouse, as applicable, and is—(i) Under 21 years of age; or(ii) Twenty-one years of age or older but incapable of self-support because of a mental or physical incapacity that existed prior to the individual’s 21st birthday; or(iii) Twenty-one or 22 years of age and pursuing a full-time course of education that is approved per § 728.31(b)(4)(iii).(6) A  parent or parent-in-law, who is, or was at the time of the member’s or former member’s death, in fact dependent on the member for over one- half of such parent’s support and residing in the sponsor’s household.(7) An unremarried former spouse of a member or former member who does not have medical coverage under an employer-sponsored health plan, and who:(i) On the date of the final decree of divorce, dissolution, or annulment, had been married to the member or former member for a period of at least 20 years during which period the member or former member performed at least 20 years of service creditable in determining that member’s or former member’s eligibility for retired or retainer pay, or equivalent pay.(ii) On the date of the final decree of divorce, dissolution, or annulment before 1 April 1985, had been married to the member or former member for a period of at least 20 years, at least 15 of which, but less than 20 of which, were during the period the member or former member performed service creditable in determining the member’s or former member’s eligibility for retired or retainer pay, or equivalent pay. The dependent’s sponsor (member or former member) must have performed at least 20 years of service creditable in determining the member’s or former member’s eligibility for retired or retainer pay, or equivalent pay.(iii) An unremarried former spouse of a deceased member or former member who meets the requirements of§ 728.31(b)(7)(i) or (ii) may be provided medical and dental care as a dependent when the sponsor:(A) Died before attaining age 60.(B) At the time of death would have been eligible for retired pay under 10 U.S.C. 1331-1337 except that the sponsor



Federal Register / V ol. 51, N o. 126 / Tuesday, July 1, 1986 / Rules and Regulations 23989was under 60 years of age; but the former spouse is not eligible for care until the date the sponsor would have attained age 60;(C) Whether or not the sponsor elected participation in the Survivor Benefit Plan of 10 U.S.C. 1447-1455.(c) Eligibility Factors. Care that may be rendered to all dependents in this subpart D is subject to the availability of space and facilities, capabilities of the professional staff, and priorities in§ 728.3. Additionally:(1) Members of the uniformed services must be serving under orders specifying active duty for more than 30 days before their dependents are authorized benefits delineated in § 728.31(d). Dependent’s eligibility begins on the date the member enters on active duty and ends as of midnight of the date the sponsor’s period of active duty ends for any reason other than retirement or death.(2) A  dependent (other than a former spouse) of a member or former member who died before attaining age 60 and at the time of death (i) would have been eligible for retired pay under chapter 67 of title 10 U.S.C. but for the fact that the member or former member was under 60 years of age, and (ii) had elected to participate in the Survivor Benefit Plan, may not be rendered medical or dental care under the sponsor’s entitlement until the date on which such member or former member would have attained age 60.(3) Former spouses qualifying under § 728.31(b)(7)(ii) are dependents for medical care purposes only for 2 years beginning on the date of the final decree of dissolution of marriage.(d) Health Benefits Authorized. (1) Inpatient care including services and supplies normally furnished by the MTF.(2) Outpatient care and services.(3) Drugs (see chapter 21, MANMED).(i) Prescriptions written by officers of the Medical and Dental Corps, civilian physicians and dentists employed by the Navy, designated officers of the Medical Service Corps and Nurse Corps, independent duty hospital corpsmen, arid others designated to write prescriptions will be filled subject to the availability of pharmaceuticals, and consistent with control procedures and applicable law s.' .(ii) Prescriptions written by civilian physicians and dentists (non-Navy employed) for eligible beneficiaries may be filled if:(A) The commanding officer or C O ’s designee determines that pharmacy personnel and funds are available.(B) The items requested are routinely stocked.(C) The prescribed quantity is within limitations established by the command.

(D) The prescriber is in the local area (limits designated by the commanding officer).(E) The provisions of chapter 21, MANMED are followed when such services include the dispensing of controlled substances.(4) Treatment on an inpatient or outpatient basis of:(i) Medical and surgical conditions.(ii) Contagious diseases.(hi) Nervous, mental, and chronic conditions.(5) Physical examinations, including eye examinations and hearing evaluations, and all other tests and procedures necessary for a complete physical examination.
( 6 )  I m m u n i z a t i o n s .(7) Maternity (obstetrical) and infant care, routine care and examination of the newborn infant, and well-baby care for mothers and infants meeting the eligibility requirements of § 728.31(b). If a newborn infant of an unmarried dependent minor daughter becomes a patient in his or her own right after discharge of the mother, the infant shall be classed as civilian humanitarian nonindigent inasmuch as the infant is not a dependent of the active duty or retired service member as defined in§ 728.31(b). Therefore, the minor daughter’s sponsor (parent) should be counseled concerning the possibility of Secretarial designee status for the infant (see § 728.77).(8) Diagnostic tests and services, including laboratory and x-ray examinations. Physical therapy, laboratory, x-ray, and other ambulatory diagnostic or therapeutic measures requested by non-Navy employed physicians may be provided upon approval of the commanding officer or designated department heads. Rendering of such services shall be subordinate to and shall not unduly interfere with providing inpatient and outpatient care to active duty personnel and others whose priority to receive care is equal to or greater than such dependents. The release of information to non-Navy employed physicians shall be in consonance with applicable provisions of SECNAVINST 5211.5C.(9) Family planning services as delineated in SECNAVINST 6300.2A. Abortions may not be performed except where the life of the mother would be endangered if the fetus were carried to term.(10) Dental care worldwide on a space available basis on or after 1 July 1985.(11) Government ambulance services, surface or air, to transport dependents to, from, or between medical facilities when determined by the medical officer in charge to be medically necessary.

(12) Home calls when determined by the medical officer in charge to be medically necessary.(13) Artificial limbs and artificial eyes, including initial issue, fitting, repair, replacement, and adjustment.(14) Durable equipment such as wheelchairs, hospital beds, and resuscitators may be issued on a loan basis.(15) Orthopedic aids, braces, crutches, elastic stockings, walking irons, and similar aids.(16) Prosthetic devices (other than artificial limbs and eyes), hearing aids, orthopedic footwear, and spectacles or contact lenses for the correction of ordinary refractive error may not be provided dependents. These items, however, may be sold to dependents at cost to the Government at facilities outside the United States and at specific installations within the United States where adequate civilian facilities are unavailable.(17) Special lenses (including intraocular lenses) or contact lenses for those eye conditions which require these items for complete medical or surgical management of the condition.(18) One wig if the individual has alopecia resulting from treatment of a malignant disease: provided  the individual has not previously received a wig at the expense of the United States.(e) Dependents o f Reserves. (1) A  dependent, as defined in § 728.31(b), of a deceased member of the Naval Reserve, the Fleet Reserve, the Marine Corps Reserve, or the Fleet Marine Corps Reserve, who (i) was ordered to active duty or to perform inactive-duty training for any period of time, (ii) was disabled in the line of duty from an injury while so employed, and (iii) dies from such an injury, is, pursuant to 10 U .S.C. 6148(a), entitled to the same care as provided for dependents in § 728.31(c).(2) The provisions of this subpart are not intended to authorize medical and dental care precluded by 10 U .S.C. 6148(b) for dependents of members of Reserve components who receive involuntary orders to active duty under 10 U .S.C. 270b.(f) Unauthorized Care. In addition to the devices listed in § 728.31(d)(16) as unauthorized, dependents are not authorized care for elective correction of minor dermatological blemishes and marks or minor anatomical anomalies.
§ 728.32 Application for Care.Possession of an ID card alone (DD 2 (Retired), PHS-1866-3 (Retired), or DD 1173 (Uniformed Services Identification and Privilege Card)) does not constitute sufficient proof of eligibility.



23990 Federal Register / V o l. 51, No. 126 / Tuesday, July 1, 1986 / Rules and RegulationsAccordingly, a DEERS check shall be instituted per § 728.4 (cc) before medical and dental care may be rendered except in emergencies. When required inpatient or outpatient care is beyond the capabilities of the naval MTF, the provisions of § 728.34 shall apply. When required inpatient care cannot be rendered and the decision is made to disengage a CHAMPUS-eligible beneficiary, the provisions of § 728.33 apply.
§ 728.33 Nonavailability Statement (DD 
1251).(a) General. Per DOD Instruction 6015.19 of 26 Nov 1984, the following guidelines are effective as of 1 Jan 1985. All previously issued Nonavailability Statement guidelines and reporting requirements are superseded.(b) Applicability. The following provisions are applicable to nonemergency inpatient care only. A  DD 1251 is not required:(1) For emergency care (see § 728.33(d)(1)).(2) When the beneficiary has other insurance {including Medicare) that provides primary coverage for a covered service.(3) For medical services that CHAMPUS clearly does not cover.(c) Reasons for Issuance. DD 1251’s may be issued for only the following reasons:(1) Proper facilities are not available.(2) Professional capability is not available.(3) It would be medically inappropriate (as defined in § 728.2(u)) to require the beneficiary to use the USMTF and the attending physician has specific prior approval from the facility’s commanding officer or higher authority to make such determination.(i) Issuance for this reason should be restricted to those instances when denial of the DD 1251 could result in a significant risk to the health of any patient requiring any clinical specialty.(ii) Issuing authorities have discretionary authority to evaluate each stituation and issue a DD 1251 under the “medically inappropriate” reason if:(A) In consideration of individual medical needs, personal constraints on an individual’s ability to get the USMTF results in an unreasonable limitation on that individual’s ability to get required medical care, and(B) The issuing authority determines that obtaining care from a civilian source selected by the individual would result in significantly less limitations on that individual’s ability to get required medical care than would result if the individual was required to obtain care from a USMTF.

(C) A  beneficiary is in a travel status. The commanding officer of the first facility contacted, in either the beneficiary’s home catchment area or the catchment area where hospital care was obtained, has this discretionary authority. Travel in this instance means the beneficiary is temporarily on a trip away from his or her permanent residence. The reason the patient is traveling, the distance involved in the travel, and the time away from the permanent residence is not critical to the principle inherent in the policy. The issuing officer to whom the request for a Nonavailability Statement is made should reasonably determine that the trip was not made, and the civilian care is not (was not) obtained, with the primary intent of avoiding use of a USMTF or USTF serving the beneficiary’s home area.(d) Guidelines for Issuing .—(1) 
Emergency Care. Emergency care claims do not require a Nonavailability Statement; however, the nature of the service or care must be certified as an emergency by the attending physician, either on the claim form or in a separate signed and dated statement. Otherwise, a DD 1251 is required by CHAMPUS- eligible beneficiaries who are subject to the provisions of § 728.33.(2) Emergency M aternity Care. Unless substantiated by medical documentation and review, a maternity admission would not be deemed as an emergency since the fact of the pregnancy would have been established well in advance of the admission. In such an instance, the beneficiary would have had sufficient opportunity to obtain a DD 1251 if required in her residence catchment area.(3) Newborn Infant(s) Remaining in 
H ospital A fter Discharge o f Mother. A  newborn infant remaining in the hospital continuously after discharge of the mother does not require a separate DD 1251 for the first 15 days after the mother is discharged. Claims for care beyond this 15-day limitation must be accompanied by a valid DD 1251 issued in the infant’s name. This is due to the fact that the infant becomes a patient in his or her own right (the episode of care for the infant after discharge of the mother is not considered part of the initial reason for admission of the mother (delivery), and is therefore considered a separate admission under a different diagnosis).(4) Cooperative Care Program. When a DD 2161, Referral for Civilian Medical Care, is issued for inpatient care in connection with the Cooperative Care Program (§ 278.4(z)(5)(iv)) for care under CHAMPUS, a DD 1251 must also be issued.

(5) Beneficiary Responsibilities. Beneficiaries are responsible for determining whether a Nonavailability Statement is necessary in the area of their residence and for obtaining one, if required, by first seeking nonemergency inpatient care in the USMTF or USTF serving the catchment area.Beneficiaries cannot avoid this requirement by arranging to be away from their residence when nonemergency inpatient care is obtained, e.g., staying with a relative or traveling. Individuals requiring a Nonavailability Statement because they reside in the inpatient catchment area of a USMTF or USTF also require a Nonavailability Statement for nonemergency care received while away from their inpatient catchment area.(e) Issuing Authority. Under the direction of the Commander, Naval Medical Command, exercised through commanders of naval geographic medical commands, naval MTFs shall issue Nonavailability Statements only when care required is not available from the naval MTF and the beneficiary’s place of residence is within the catchment area (as defined in § 728.2(d)) of the issuing facility or as otherwise directed by the Secretary of Defense. When the facility’s inpatient catchment area overlaps the inpatient catchment area of one or more other USMTFs or USTFs with inpatient capability and the residence of the beneficiary is within the catchment area of one or more other USMTFs or USTFs with inpatient capability, the issuing authority shall:(1) Determine whether required care is available at any other USMTFs or USTFs whose inpatient catchment area overlaps the beneficiary’s residence. If care is available, die beneficiary shall be referred to that facility and a DD 1251 shall not be issued.(2) Implement measures ensuring that an audit trail related to each check and referral is maintained, including the check required before retroactive issuance of a DD 1251 as delineated in§ 728.33(g). When other than written communication is made to ascertain capability, a record shall be made in the log required in § 728.33(h) that “Telephonic (on other) determination was made on (date) that required care was not available at (name of other USMTF(s) or USTF(s) contacted)” . This notation shall be signed by the individual ascertaining this information.(3) Once established that a DD 1251 is authorized and will be issued, the following shall apply:(i) Patients shall not be referred to a specific source of care.



Federal Register / V ol. 51, N o. 126 / Tuesday, July 1̂  1986 / Rules and Regulations 23991(ii) Nonavailability Statements issued at commands outside the United States are not valid for care received in facilities located within the United States. Statements issued within the United States are not valid for care received outside the United States.(iii) The issuing authority shall:(A) Prepare each DD 1251 per instructions on the reverse of the form.In typing the form, assure that the form is aligned in the typewriter so that the “Ls” in the left and right margins can be typed over. Use only 10 pitch optical character reader (OCR) “A ” typing element, 10 pitch setting and upper case alpha characters. After completion, if authorized by the facility CO , the issuing authority shall sign the DD 1251 (three-part set). Copy number 1 shall be furnished the patient for presentation to a participating civilian provider, or for submission with the claim of a nonparticipating provider. Copy number 2 shall be retained for the issuing activity’s records. The original shall be retained by the issuing activity and sent to the Naval Medical Data Services Center per § 728.33(j).(B) Explain to the patient or other responsible family member the validity period of the DD 1251 (see § 728.33(f)).(C) Ensure that beneficiaries are clearly advised of the cost-sharing provisions of CHAM PUS and of the fact that the issuance of a Nonavailability Statement does not imply that CHAMPUS will allow any and all costs incurred through the use of the DD 1251. 
The issuance o f a DD Form 1251 
indicates only that care requested is not 
available at a USM TF or USTF serving 
the beneficiary’s residence inpatient 
catchment area.(D) Review, with the patient or responsible family member, instructions 1 through 8 on the face of the DD 1251 and have the patient or responsible family member sign acknowledgement that such review has been made and is understood.(E) Advise recipients that CHAMPUS fiscal intermediaries may deny claims of individuals who are not enrolled in the Defense Enrollment Eligibility Reporting System (DEERS).(f\ Validity Period. DD 1251’s issued for:(1) Other than maternity care are valid for a hospital admission occurring within 30 days of issuance and remain valid from the date of admission until 15 days after discharge from the facility rendering inpatient care. This allows for any follow-on treatment related directly to the original admission.(2) Maternity episodes are valid if outpatient or inpatient treatment related to the pregnancy is initiated within 30

days of its issuance. They remain valid for care of the mother through termination of the pregnancy and for 42 days thereafter to allow for postnatal care to be included in the maternity episode. (See § 728.33(d)(3) for the validity period of DD 1251’s for infants remaining after discharge of the mother.)(g) Retroactive Issuance. Nonavailability Statements shall be issued retroactively only if required care could not have been rendered in a USMTF as specified in § 728.33(e) at the time services were rendered in the civilian sector. Accordingly, at the time a retroactive issuance is requested, the facility receiving the request shall determine whether capability existed at the USMTF or USTF serving the inpatient catchment area wherein the beneficiary resides (resided) or at any of the facilities in the overlapping area described in § 728.33(e). While the date of service will be recorded on the DD 1251, the retained original shall be sent to the Naval Medical Data Services Center along with others issued during the week of issuance (§ 728.33(j) refers).(h) Annotating DD  1251 ’s. Before issuance, each DD 1251 shall be annotated per the instructions for completion on the reverse of the form. DD 1251’s issued under the C O ’s discretionary authority for the "medically inappropriate” reason(§ 728.33(c)(3)(h)) shall be annotated in the remarks section documenting the special circumstances necessitating issuance, the name and location of the source of care selected by the beneficiary, and the approximate distance from the source selected to the nearest USMTF or USTF with capability (see instruction number 2 on the reverse of the DD 1251). A  consecutively numbered log shall be established and maintained to include for each individual to whom a DD 1251 is issued:(1) Patient’s name and identifying data.(2) The facility unique NAS number (item number 1 on the DD 1251).(i) Appeals Procedures. Beneficiaries may appeal the denial of their request for a DD 1251. This procedure consists of four levels within Navy, any one of which may terminate action and order issuance of a Nonavailability Statement if deemed warranted:(1) The first level is the chief of service, or director of clinical services if the chief of service is the cognizant authority denying the beneficiary’s original request.(2) The second level is the commanding officer of the naval MTF denying the issuance. Where the appeal is denied and denial is upheld at the commanding officer’s level,

beneficiaries shall be informed that their appeal may be forwarded to the geographic commander having jurisdictional authority.(3) The third level is the appropriate geographic commander. If the appeal is denied at this level, beneficiaries shall be informed that their appeal may be forwarded to the Commander, Naval Medical Command, Washington, DC 20372-5120.(4) The Commander, Naval Medical Command, the fourth level of appeal, will evaluate all documentation submitted and arrive at a decision. The beneficiary will be notified in writing of this decision and the reasons therefore.(j) Data Collection and Reporting. Naval MTFs with inpatient capability shall not issue the original of each DD 1251 prepared. Originals shall be sent weekly to the Commanding Officer, Naval Medical Data Services Center (Code-03), Bethesda, MD 20814, beginning with the DD 1251’s issued for the week of 1 through 6 April 1985 and weekly thereafter for reporting under report control symbol DD-HA(Q) 1463(6320). Remember, the 5-85 revision of the DD 1251 is designed to be read by machine. Any typed characters outside the “white spaces” on the form cannot be read. Assure that each form has been typed accordingly and that only typed characters appear in all “white spaces” .
§ 728.34 Care Beyond the Capabilities of a 
Naval MTF.When, either during initial evaluation or during the course of treatment of an individual authorized care in this subpart, it ¡^determined that required care or services are beyond the capability of the naval MTF, the provisions of § 728.4(z)(2) apply.
Subpart E— Members of Foreign 
Military Services and Their 
Dependents

§ 728.41 General Provisions.(a) Dependent. As used in this subpart, the term “dependent” denotes a person who bears one of the following relationships to his or her sponsor'(1) A  wife; '(2) A  husband if dependent on his sponsor for more than one-half of his support.(3) An unmarried legitimate child, including an adopted or stepchild who is dependent on the spdnsor for over one- half of his or her support and who either:(i) Has not passed the 21st birthday; or



23992 Federal Register / V o l. 51, No. 126 / Tuesday, July 1, 1986 / Rules and Regulations(ii) Is incapable of self-support due to a physical or mental incapacity that existed prior to reaching the age of 21; or(iii) Has not passed the 23rd birthday and is enrolled in a full-time course of study in an accredited institution of higher learning.(b) Transfer to N aval M TFs in the 
United States. Personnel covered in this subpart shall not be transferred to the United States solely for the purpose of obtaining medical care at naval MTFs. Consideration may be given however, in special circumstances pursuant to the laws of humanity or principles of international courtesy. Transfer to naval MTFs in the United States of such persons located outside the United States requires approval of the Secretary of the Navy. Naval commands, therefore, shall not commit the Navy by a promise of treatment in the United States. Approval generally will not be granted for treatment of those who suffer from incurable afflictions, who require excessive nursing or custodial care, or those who have adequate facilities in their own country. When a request is received concerning transfer for treatment at a naval MTF in the United States, the following procedures shall apply:(1) The request shall be forwarded to the Chief of Naval Operations (OP-61), with a copy to the Commander, Naval Medical Command, Washington, DC 20372-5120 for administrative processing and shall include:(1) Patient’s full name and grade or rate (if dependent, the sponsor’s name and grade or rate also).(ii) Country of which a citizen.(iii) Results of coordination with the chief of the diplomatic mission of the country involved.(iv) Medical report giving the history, diagnosis, clinical findings, results of diagnostic tests and procedures, and all other pertinent medical information.(v) Availability or lack thereof of professional skills and adequacy of facilities for treatment in the member’s own country.(vi) Who will assume financial responsibility for costs of hospitalization and travel.(2) The Chief of Naval Operations (OP-61) will, if appropriate, obtain State Department clearance and guidance and advise the Secretary of the Navy accordingly. The Commander, Naval Medical Command will furnish the Chief of Naval Operations information and recommendations relative to the medical aspects and the name of the naval MTF having the capability to provide the required care. If approved, the Chief of Naval Operations will furnish, through the chain of command,

the commanding officer of the designated naval MTF authorization for admission of the beneficiary for treatment.(c) Reimbursement. Pub. L. 96-527 and subsequent appropriation acts contain provisions prohibiting the expenditure of appropriated funds . . to provide medical care in the United States on an inpatient basis to foreign military and diplomatic personnel or their dependents unless the Department of Defense is reimbursed for the costs of providing such care: Provided, that reimbursement. . . shall be credited to the appropriations against which charges have been made for providing such care.” The 1985 appropriations act added the following: “except that inpatient medical care may be provided in the United States without cost to military personnel and their dependents from a foreign country if comparable care is made available to a comparable number of United States military personnel in that foreign country” . Until otherwise directed, naval MTFs in the 50 United States shall collect full costs (full reimbursement rate (FRR)) for inpatient care provided to all foreign military personnel (not connected with a foreign Military Sales (FMS) case number), foreign diplomatic personnel, and the dependents of both whether they are in the United States on official duty or for other reasons. (Chapter II, part 4 of NAVMED P-5020 is applicable to the collection of and accounting for such charges.)
§728.42 NATO.(a) N A TO SO FA  Nations. Belgium, Canada, Denmark, Federal Republic of Germany, France, Greece, Iceland, Italy, Luxembourg, the Netherlands, Norway, Portugal, Spain, Turkey, the United Kingdom, and the United States.(b) Beneficiaries. The following personnel are beneficiaries under the conditions set forth, subject to reimbursement for inpatient care by the responsible NATO nation or individual concerned.(1) Members o f N A T O  M ilitary  
Services and Their Dependents. Military personnel of NATO nations who, in connection with their official duties, are stationed in or passing through the United States, and their dependents residing in the United States with the sponsor may be provided care in naval MTFs to the same extent and under the same conditions as comparable U.S. uniformed services personnel and their dependents. Accordingly, the provisions of § 728.12 are applicable to military personnel and § 728.31(c) through § 728.34 to accompanying dependents.

(2) M ilitary Ships and Aircraft 
Personnel. Crew and passengers of visiting military aircraft and crews of ships of NATO nations which land or come into port at NATO or U.S. military airfields or ports within N ATO countries.(3) N A T O  Liaison O fficers. In overseas areas, liaison officers from NATO Army Forces or members of a liaison detachment from such a Force.(c) Application for Care. Military personnel of NATO nations stationed in the United States and their dependents shall present valid Uniformed Services identification and Privilege Cards (DD 1173) when applying for care. For other eligible persons passing through the United States on official business and those enumerated in § 728.42(b) (2) and(3), orders or other official identification may be accepted in lieu of the DD 1173.(d) Disposition. When it becomes necessary to return individuals to their home country for medical reasons, immediate notification shall be made to the NATO unit sponsoring the member or dependent’s sponsor. This notification shall include all pertinent information regarding the physical and mental condition of the individual concerned. Below are details of agreements among the Armed Forces of NATO, CENTO, and SEATO Nations on procedures for disposition of allied country patients by DOD medical installations.(1) Transfer o f Patients, (i) The patient’s medical welfare must be the paramount consideration. When deciding upon the transfer of a patient, due consideration should be given to any increased medical hazard which the transfer might involve.(ii) Arrangements for disposition of patients should be capable of being implemented by existing organizations. Consequently, no new establishment should be required specially for dealing with the transferring of allied casualties.(iii) Patients will be transferred to their own national organization at the earliest practicable opportunity consistent with the observance of principles established in § 728.42(d)(1)(i) and (ii) and under any of the following conditions:(A) When a medical facility of their own nation is within reasonable proximity of the facility of the holding nation.(B) When the patient is determined to require hospitalization in excess of 30 days.(C) Where there is any question as to the ability of the patient to perform duty upon release from the MTF.
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fiv) The decision as to whether a patient, other than one requiring transfer under § 728.42{d)(l)(iii), is fit for release from the MTF is the responsibility of the facility's Commanding officer.(v) All clinical documents, to include x-rays, relating to the patient will accompany such patients on transfer to their own national organization.(vi) The decision of suitability for transfer and the arrangements for transfer will be the responsibility of the holding nation.(vii) Final transfer channels should be arranged by local liaison before actual movement.(yiii) Patients not suitable for transfer to their own national organization must be dealt with for treatment and disposition purposes as patients of the holding nation until they are transferred,i.e., they will be dealt with in military hospitals, military medical installations, or in civilian hospitals that are part of the military medical evacuation system of the holding nation.(2) Classification o f Patients. Different channels for disposition will be required for the following two types of patients.(i) Patients Not Requiring Admission. Patients not requiring admission to an MTF will be returned to their nearest national unit under arrangements to be made locally.(ii) Patients Admitted to Medical Installations. All such patients will be dealt with per £ 728.42(d)(1).(e) Care Authorized Outside the 48 

Contiguous United States. Major overseas commanders may authorize care in naval MTFs subject to the availability of space, facilities, and the capabilities of the professional staff in emergency situations only, provided, the required care cannot reasonably be obtained in medical facilities of the host country or in facilities of the patient’s own country, or if such facilities are inadequate. Hospitalization shall be furnished only for acute medical and surgical conditions, exclusive of nervous, mental, or contagious diseases or those requiring domiciliary care. Dental treatment shall be administered only as the adjunct to authorized inpatient care and shall not include dental prostheses or orthodontia.
§ 728.43 Members of Other Foreign 
Military Services and Their Dependents.(a) Foreign M ilitary Service M em bers. For the purpose of § 728.43, members of foreign military services include only:(1) Military personnel who are carried on the current Diplomatic List (Blue) or on the List of Employees of Diplomatic Missions (White) published by the Department of State.

(2) Military personnel assigned or attached to United States military units for duty; military personnel on foreign military supply missions accredited to and recognized by one of the military departments; and military personnel on duty in the United States at the invitation of the Secretary of Defense or one of the military departments. For the purpose of § 728.43, members of foreign Security Assistance Training Programs (SATP) and Foreign Military Sales (FMS) are not included (see § 728.44).(3) Foreign military personnel accredited to joint United States defense boards or commissions when stationed in the United States.(4) Foreign military personnel covered in agreements entered into by the Secretary of State, Secretary of Defense, or one of the military departments to include, but not limited to, United Nations forces personnel of foreign governments exclusive of NATO nations.{b) Care Authorized in the United 
States. Pursuant to DODINST 1000.13 of 6 Jun 84, military personnel of foreign nations not covered in § 728.42 and their dependents residing in the United States with the sponsor may be routinely provided only outpatient medical care in naval MTFs on a reimbursable basis, 
provided, the sponsor is in the United States in a status officially recognized by an agency of the Department of Defense. Dental care and hospitalization for such members and their dependents are limited to emergencies. Hospitalization in emergencies is subject to reimbursement as outlined in § 728.41(c).(c) Application for Care. A ll personnel covered by § 728.43 shall present orders or other official U.S. identification verifying their status when applying for care.(d) Disposition. When it becomes necessary to return individuals covered by § 728.43 to their home country for medical reasons, immediate notification shall be made to the sponsoring unit of the patient or patient’s sponsor with a copy to the Chief of Naval Operations (OP-61). Such notification shall include all pertinent information regarding the physical and mental condition of the individual concerned and full identification, diagnosis, prognosis, estimated period of hospitalization, and recommended disposition. Additionally, the provisions o f § 728.42(d) (1) and (2) apply.(e) Care Authorized Outside the 48 
Contiguous United States. Major overseas commanders may authorize care in naval MTFs subject to the availability of space, facilities, and the capabilities of the professional staff in

emergency situations only, provided, the required care cannot reasonably be obtained in medical facilities of the host country or in facilities of the patient’s own country, or if such facilities are inadequate. Hospitalization shall be furnished only for acute medical and surgical conditions, exclusive of nervous, mental, or contagious diseases or those requiring domiciliary care.Dental treatment shall be administered only as an adjunct to authorized inpatient care and shall not include dental prostheses or orthodontia.
§ 728.44 Members of Security Assistance 
Training Programs, Foreign Military Sales, 
and Their ITO Authorized Dependents.(a) Policies.—(1) Invitational Travel 
Orders Screening. Prior to determining the levels of care authorized or the government or person responsible for payment for care rendered, ITOs should be carefully screened to detect variations applicable to certain foreign countries. For example, Kuwait has a civilian health plan to cover medical expenses of their trainees; trainees from the Federal Republic of Germany are personally responsible for reimbursing for inpatient care provided to their dependents; and all inpatient medical services for trainees from France and their dependents are to be borne by the individual trainee.(2) Elective and D efinitive Surgery.The overall policy with respect to elective and definitive surgery for Security Assistance Training Program (SATP), Foreign Military Sales (FMS) personnel and their dependents is that conservatism shall at all times prevail, except bona fide emergency situations which might threaten the life or health of an individual. Generally, elective care is not authorized nor should be commenced. However, when a commanding officer of a naval MTF considers such care necessary to the early resumption and completion of training, the complete facts shall be submitted to the Chief of Naval Operations (OP-63) for approval. Such a submission shall include the patient’s name (sponsor’s also if patient is an ITO (Invitational Travel Orders) authorized dependent), grade or rate, country of origin, diagnosis, type of elective care being sought, and prognosis.(3) Prior to Entering Training. Upon arrival of an SATP or FMS trainee in the United States or at an overseas training site, it is discovered that the trainee cannot qualify for training by reason of a physical or mental condition which will require a significant amount of treatment before entering or completing training, such trainees shall be returned



23994 Federal Register / V o l. 51, No. 126 / Tuesday, July 1, 1986 / Rules and Regulationsto their home country immediately or as soon thereafter as travel permits.(4) A fter Entering Training. When trainees require hospitalization or are disabled after entering a course of training, they shall be returned to their home country as soon as practicable when, in the opinion of the commanding officer of the medical facility, hospitalization or disability will prevent training for a period in excess of 30 days. A  copy of the patient’s clinical records shall be forwarded with the patient. When a trainee is accepted for treatment that is not expected to exceed 30 days, the commanding officer of the training activity will be so notified. Further, when a trainee is scheduled for consecutive training sessions convening prior to the expected date of release from a naval MTF, the next scheduled training activity shall be made an information addressee. Upon release from the MTF, the trainee shall be directed to resume training.(b) Care Authorized. Generally, all SATP and FMS personnel and their ITO authorized dependents are entitled to care to the same extent. However, certain agreements require that they be charged differently and that certain exclusions apply.(1) NA TO Members and Their IT O  
Authorized Dependents.—(i) Foreign 
M ilitary Sales (FMS). Subject to reimbursement per § 728.41(c), FMS personnel of NATO nations who are in the United States or at U.S. Armed Forces installations outside the United States and their accompanying ITO authorized dependents shall be provided medical and dental care in naval MTFs to the same extent and under the same conditions as comparable United States military personnel and their dependents except that:(A) Dependent dental care is not authorized.(B) Dependents are not authorized cooperative care under CHAMPUS.(ii) International Military Education and Training (IMET). Subject to reimbursement for inpatient care at the appropriate IMET rate for members or at the full reimbursement rate for dependents, IMET personnel of NATO nations who are in the United States or at U.S. Armed Forces installations outside the United States and accompanying dependents shall be provided medical and dental care in naval MTFs to the same extent and under the same conditions as • comparable United States military personnel and their accompanying dependents except that:(A) Dependent dental care is not authorized.

(B) Dependents are not authorized cooperative care under CHAMPUS.(2) Other Foreign Mem bers and IT O  
Authorized Dependents.—(i) Foreign 
M ilitary Sales. Subject to reimbursement for both inpatient and outpatient care at the full reimbursements rate, FMS personnel of non-NATO nations and ITO authorized accompanying dependents may be provided medical and dental care on a space available basis when facilities and staffing permit except that:(A) Prosthetic devices, hearing aids, orthopedic footwear, and similar adjuncts are not authorized.(B) Spectacles may be furnished when required to enable trainees to perform their assigned duties, provided  the required spectacles are not available through civilian sources.(C) Dental care is limited to emergency situations for the military member and is not authorized for dependents.(D) Outpatient care is chargeable on a full reimbursable basis from either foreign military trainees or from their government.(E) Dependents are not authorized cooperative care under CHAMPUS.(ii) International Military Education and Training. Subject to reimbursement for both inpatient and outpatient care at the appropriate rates for members and dependents, IMET personnel of non- N ATO nations may be provided medical and dental care on a space available basis when facilities and staffing permit except that:(A) Prosthetic devices, hearing aids, orthopedic footwear, and similar adjuncts are not authorized.(B) Spectacles may be furnished when required to enable trainees to perform their assigned duties, provided  the required spectacles are not available through civilian sources.(C) Dental care is limited to emergency situations for military members and is not authorized for dependents.(D) Dependents are not authorized cooperative care under CHAMPUS.(c) Application for Care. Trainees and accompanying dependents shall present official U.S. identification or orders verifying their status when applying for care. If any doubt exists as to the extent of care authorized. ITOs should be screened (see § 728.44(a)(1)).(d) Notification. When trainees require hospitalization as a result of illness or injury prior to or after entering training, the training activity (the hospital if patient has been admitted) shall make a message report through the normal chain of command to the Chief of Naval Operations (OP-63) with

information copies to M A A G , COM NAV MEDCOM, Navy International Logistics Control Office (NAVIL CO), Unified Commander, the affected office, and the foreign naval attache concerned. The report shall include details of the incident, estimated period of hospitalization, physical or mental condition of the patient, and diagnosis. For further amplification, see OPNAVINST 4950.1G and NAVCOM PTM AN 032103.
§ 728.45 Civilian Components (Employees 
of Foreign Military Services) and Their 
Dependents.(a) Care Authorized. Beneficiaries covered in § 728.45 are only authorized care in naval MTFs in the United States and then only civilian humanitarian emergency care rendered at installations which have been designated as remote by the Secretary of the Navy. Arrangements will be made to transfer such beneficiaries to a civilian facility as soon as their condition permits.(b) Potential Beneficiaries.—(1)
N A TO. Civilian employee personnel (and their dependents residing with them) accompanying military personnel ■ in § 728.42(b)(1), provided, the beneficiaries are not stateless persons nor nationals of any state which is not a party to the North Atlantic Treaty, nor nationals of, nor ordinarily residents in the United States,(2) Others. Civilian personnel not covered in § 728.45(b)(1) (and their dependents residing with them) accompanying personnel of foreign nations on duty in the United States at the invitation of the Department of Defense or one of the military departments.(c) Application for Care. Personnel covered by the provisions of § 728.45 shall present orders or other official U.S. identification verifying their status when applying for care.
Subpart F— Beneficiaries of Other 
Federal Agencies

§ 728.51 General Provisions— the 
“Economy A c t”The Economy Act, 31 U.S.C. 1535, generally permits agency heads, of heads or major organizational units of agencies, to procure goods and services from other agencies or within their own agency so long as funds for procurement are available, the order is in the best interest of the Government, the source from which the goods or services are ordered can produce them or obtain them by contract, and the internal or interagency procurement is more convenient, or less expensive, than commercial procurement. Provisions of
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the Economy Act apply to requests from other Federal agencies for medical and dental care for beneficiaries for whom they are responsible. Consult specific provisions of the Act respecting financial and accounting limitations and requirements.
§ 728.52 Veterans Administration 
Beneficiaries (VAB).(a) Eligible Beneficiaries. Those who have served in the Armed Forces, have been separated under conditions other than dishonorable, and have been determined by the Veterans Administration (VA) to be eligible for care at V A  expense. Prior to 7 September 1980, veterans status could be obtained by virtue of 1 day’s honorable service. The following restrictions do not apply to individuals who are discharged from active duty because o f a disability or who were discharged for reasons of hardship or the "early out*’ progam under 10 U.S.C. 1171 and 1173.(1) For individuals with an original enlistment in the military service after 7 September 1980, the law generally denies benefits, including medical care.(2) For individuals entering service after 16 October 1981, the law generally denies medical benefits when such individuals do not complete the shorter of:(i) Twenty-four months of continuous active duty, or(ii) The fall period for which that person was called or ordered to active duty.(b) Inpatient Control. Each VAB admitted shall be required to conform to regulations governing the internal administration of the naval facility. Restrictive or punitive measures, including disciplinary action or denial of privileges, shall conform as nearly as possible to V A  instructions.(c) Resolution o f Problems. All problems pertaining to VABs, including admission, medical or other records, and all correspondence shall be matters of resolution between the commanding officer of the facility and the V A  office of jurisdiction authorizing admission. Questions of policy and administration which cannot be so resolved shall be forwarded, through the normal chain of command, to the Administrator of Veterans Affairs via COMNAVMEDCOM for resolution.(d) Care in the United States.—(1) 

Inpatient Care. An eligible VAB may be admitted to a naval MTF on presentation of a written authorization for admission signed by an official of the VA office of jurisdiction. Neurological and certain neuropsychiatric patients without obvious evidence of psychosis

and not requiring restraints, and instances of suspected tuberculosis, may be admitted for diagnosis. When diagnosed, instances of psychosis, psychoneurosis, and tuberculosis of present clinical significance shall be reported promptly to the V A  office of jurisdiction with a request for transfer to a V A  facility.(i) Extent o f  Care. Eligible VABs shall be furnished medical and surgical care, including prostheses such as eyes and limbs, and appliances such as hearing aids, spectacles, or orthopedic appliances when required for the proper treatment of the condition upon which eligibility is based.(ii| Disposition o f Emergency 
Adm issions. Commanding officers of naval MTFs shall notify the appropriate V A  office of jurisdiction by message or other expeditious means within 72 hours after the date and hour of an emergency admission of a potential V AB. This notification shall contain a request for an authorization for admission and emergency treatment. If V A  denies VAB status to such a person admitted in an emergency, the provisions of § 728.81(a) are applicable. Once admitted m an emergency situation, a VAB shall be discharged promptly upon termination of the emergency unless arrangements have been made with the V A  office of jurisdiction:(A) For transfer to a V A  treatment facility if farther treatment is required.(B) To retain the patient as a VAB in the naval MTF.(2) Outpatient Care. Outpatient care, including post hospitalization outpatient care, may be provided upon authorization by the V A  office of jurisdiction. When outpatient followup care is requested, commanding officers are responsible for determining whether capabilities and workload permit providing such care. In an emergency, necessary care shall be provided.(3) Physical Exam inations. Upon a determination by a naval MFT commanding officer that space, facilities, and capabilities exist naval MTFs may provide physical examinations when requested by the V A  for the purpose of adjudicating claims for V A  physical disability compensation. If authorized by the V A , patients may be admitted when the examination requires more than 1 day.(4) Dental Care. Dental treatment shall be limited to inpatients who require services adjunctive to medical or surgical conditions for which hospitalized.(e) Care O utside the United States.— (1) Eligible Beneficiaries. Beneficiaries described in § 728.52(a) who are citizens of the United States and residing or

sojourning abroad may, within the capabilities of the fatality as determined by the commanding officer, be provided inpatient and outpatient care upon presentation of an authorization from the appropriate V A  office of jurisdiction listed in § 72a.52(eM3).(2) Emergency Caw . Overseas naval MTFs furnishing emergency care to potential VABs shall promptly notify the appropriate V A  office of jurisdiction and request authorization for treatment and instructions for disposition of the patient.(3) O ffices o f Jurisdiction. The following activities are vested with the responsibility for issuing authorizations for care and furnishing disposition instructions for VABs in overseas naval MTFs:(1) In the Trust Territory of the Pacific (Micronesia), V A  Office, Honolulu, Hawaii.(ii) in the Philippines, V A  Regional Office, Manila, Philippines.(iii) In Canada, Canadian Department of Veterans Affairs, Ottawa, Canada.(iv) In all other foreign countries, consular offices of U.S. embassies.(f) Forms Required. (1) V A  10-10 (Application for Medical Benefits) will be completed for those potential VABs admitted for emergency care without prior authorization.(2) V A  10-10m (Medical Certificate and History) will be prepared by naval MTFs when care is rendered. All_ information required in the medical certificate thereon will be furnished whether the admission is subsequently approved or disapproved by the V A  office of jurisdiction.(3) Since the completion of V A  10-10m requires an examination of patients, admissions which are disapproved shall be reported as medical examinations on DD 7A, Report of Treatment Furnished Pay Patients, Outpatient Treatment Furnished (Part B).(4) DD 7, Report of Treatment Furnished Pay Patients, Hospitalization Furnished (Part A) will be prepared and submitted on all VABs and potential VABs admitted.(5) SF 502 (Narrative Summary) or SF 539 (Abbreviated Clinical Record), as appropriate, will be completed when a VAB or potential VAB is discharged or otherwise released. When an interim report of hospitalization is requested by the V A  office of jurisdiction, it may be prepared on SF 502.
§ 728.53 Department of Labor, Office of 
Workers’ Compensation Programs (OWCP) 
Beneficiaries.(a) Potential Beneficiaries. The following may be beneficiaries of one of



23996 Federal Register / V ol. 51, No. 126 / Tuesday, Ju ly  1, 1986 / Rules and Regulationsthe programs sponsored by the Office of Workers’ Compensation Programs (OWCP) under the conditions set forth. They are not beneficiaries of OW CP until authorized as such by the appropriate district office of OWCP. However, they may be carried as potential beneficiaries pending OW CP determination of eligibility. DOD civilian employees provided medical services under a Defense or service health program are not included under this authority (see subpart G).(1) Members and applicants for membership in the Reserve Officers’ Training Corps of the Navy, Army, and Air Force, provided the condition necessitating treatment was incurred in line of duty during an off-campus training regimen. Such care is authorized for injury (a disease or illness which is the proximate result of performance of training is considered an injury) incurred while engaged in:(1) Training.(ii) Flight instructions.(iii) Travel to or from training or flight instructions.(2) The following employees of the Government of the United States, regardless of nationality or place of work, are entitled to receive care as outlined in § 728.53(e) for work-incurred traumatic injuries, at the expense of OWCP. (In addition to injury by accident, a disease or illness which is the proximate result of performance of employment duties is considered an injury.) This category includes but is not limited to:(i) Civilian student employees in training at Navy and Marine Corps facilities.(ii) Civilian seamen in the service of vessels operated by the Department of the Army (see § 728.53(a)(7) and§ 728.80(c)(2) for civilian Military Sealift Command (MSC) personnel).(iii) All civilian employees of the Government except nonappropriated- fund-activity employees.Nonappropriated fund activity employees may be covered under the Longshore and Harbor Workers’ Compensation Act (contact cognizant district office of OWCP).(3) Civilian members of the Civil Air Patrol (except Civil Air Patrol Cadets) for injury or disease which is the proximate result of active service or travel to and from such service, rendered in performance or support of operational missions of the Civil Air Patrol under the direction and written authority of the Air Force.(4) Former Peace Corps enrollees for injury or disease which is the proximate result of their former employment with the Peace Corps or which was sustained

or contracted while located with the , Peace Corps outside the United States and its territories.(5) Former Job Corps enrollees for injury or disease which is the proximate result of employment with the Job Corps.(6) Former VISTA (Volunteers in Service to America) enrollees for injury or disease which is the proximate result of employment with VISTA.(7) Military Sealift Command (MSC) civilian marine personel (CIVMARPERS or CIVMARS) (including temporary employees, intermittent employees, and employees with less than 1 year’s service) are entitled to occupationally related care at the expense of OWCP. CIVM ARS are in a crew status only after reporting to their assigned ship. They are in a travel status from crewing point to ship and return. While in a travel status, they are entitled to the same health care benefits as other Federal civil service employees in a travel status (5 U.S.C. 8101). CIVM ARS presenting for treatment with a properly completed CA-16, Request for Examination and/or Treatment, shall:(i) Enter the naval MTF’s system through the occupational medicine service.(ii) Be treated for any injury or disease proximately caused by their employment. Although the actual determination of whether an illness or injury is occupationally related is a function of OWCP, determinations are based on the injury report required in each instance along with the treatment record from the attending physician. Therefore, when doubt exists as to the relationship of the condition to the potential patient’s employment, the physician should report an unbiased medical conclusion and the medical rationale therefor, indicating the conditions which are responsible for the claimant’s disability. As a general rule, the following may be initially considered as occupationally related: however, it should be emphasized that OW CP is the final approval authority:(A) Any injury or illness occurring as a direct result of employment. May occur on a ship, at a Government installation ashore, or in an aircraft while performing a requirement of employment.(B) Any injury or illness which becomes manifest while away from work (on leave or liberty) while in a crew status or travel status as long as the condition may be directly related to job activities or to exposures incident to travel to ship assignment.(C) Required immunizations.(D) Required physical examinations.

(E) Periodic medical surveillance screening examinations for DOD occupational and industrial health programs, i.e., asbestos medical surveillance, hearing conservation, etc.(iii) Be referred to a non-Federal source of care where back-to-work care may be provided at the CIVM AR’s expense after, if necessary, the immediate emergency is alleviated when a reasonable determination can be made that the injury or illness is not occupationally related.(A) Per 5 U.S.C. 7901(c)(3), the health service program for Federal civilian employees is limited to referral of employees, upon their request, to private sources of care.(B) Long term extended care of chronic illnesses such as hypertension, diabetes, etc., is not authorized in naval MTFs at the expense of OW CP nor at the CIVM AR’s personal expense.(C) Patients who cannot be referred, because of medical reasons or because non-Federal sources are not available or available but inadequate, may be retained in naval MTFs at the expense of the CIVM AR or of his or her private insurance until transfer becomes possible. Although the means of access to the naval MTF may have been through the occupational medicine service, retention in the naval MTF is on a civilian humanitarian basis. This is also applicable when OW CP disallowsa CIVM AR’s claim (see § 728.53(c)).(b) Authorization Required. Personnel in § 728.53(a) (1) through (6) may be rendered inpatient and outpatient care as outlined in § 728.53(e), unless otherwise stipulated in § 728.53, upon presentation of a properly prepared and signed authorization form CA-16 (Request for Examination and/or Treatment). District offices of OW CP will honor these authorizations for 60 days unless written notice of termination of authorization is given earlier. Whereas the CA-16 is used primarily for traumatic injuries, it may also be used to authorize examination and treatment for disease or illness provided the affected agency has obtained prior permission from the cognizant district office of OW CP. If the condition for which treatment is requested appears related to employment, treatment of beneficiaries in § 728.53(a) (1) through (7) may be initiated without presentation of a C A - 16. Patients provided treatment without a CA-16 may be carried as OW CP beneficiaries from the time of initial treatment, provided the appropriate district office of OW CP is notified and requested to submit CA-16 within 48 hours giving authorization as of the date
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of actual treatment. OW CP will not be liable for the payment of bills for unauthorized treatment. Post hospitalization care following authorized inpatient care does not require an additional authorization. First aid treatment rendered civilian employees does not require an authorization form.(c) Disallow ance by OW CP. When OWCP determines that any claim should be disallowed, OW CP will advise the naval facility rendering care that no further treatment shall be rendered at OW CP expense. The patient ceases to be an OW CP beneficiary as of the date of receipt of the notice of disallowance by the naval MTF and the patient shall be so notified. Any treatment subsequent to the date of receipt of the notice of disallowance shall be at the personal expense of the patient (see § 728.81(a)).(d) Authorization for Transfer. Prior approval of OW CP is required before a transfer can be effected, except in an emergency or when immediate treatment is deemed more appropriate in another Federal facility. When transfer is effected without approval, the transferring facility shall immediately request such authorization from the appropriate district office of OWCP. When authorized by OW CP, evacuation to the United States shall be effected per OPNAVINST 4630.25B. Medical records and a CA-16 will accompany such patients.(e) Care Authorized.—(1) Inpatient 
Care. Medical and surgical care necessary for the proper treatment of the condition upon which eligibility is based. Specific OW CP authorization is required before major surgical procedures can be performed unless the urgency of the situation is such that time does not permit obtaining said authorization. All necessary prostheses, hearing aids, spectacles, and orthopedic appliances shall be furnished when required for proper treatment of the condition upon which eligibility is based. Upon specific authorization, damaged or destroyed medical braces, artificial limbs, and other orthopedic and prosthetic devices shall be replaced or repaired, except that eyeglasses and hearing aids shall not be replaced or repaired unless their damage or destruction is incidental to a personal injury requiring medical services.(2) Outpatient Care. Complete medical and surgical care not requiring hospitalization, and posthospitalization services following authorized inpatient care in a naval MTF for the proper treatment of the condition upon which eligibility is based.

(3) Dental Care. Dental treatment shall be limited to emergencies and that necessary as an adjunct to inpatient hospital care authorized in advance.Such care shall not include dental prostheses, unless specifically authorized, or orthodontic treatment.(f) Reports and Records. (1) Copies of medical records will accompany OW CP patients being transferred from one medical treatment facility to another. Records accompanying OW CP patients to a debarkation hospital will be the same as for military personnel and will clearly identify the patient as an OW CP beneficiary.(2) A  CA-20 (Attending Physician’s Report) shall be forwarded to the appropriate district office of OW CP on discharge of the patient unless hospitalization exceeds 1 month. In such instances, a report shall be submitted every 30 days. When extensive hospitalization is required, use SF 502 or a narrative format in lieu of CA-20. When submitted to OW CP, the physician’s report shall include:(i) History.(ii) Physical findings.(iii) Laboratory findings.(iv) Abstract of hospital records.(v) Diagnosis for conditions due to injury and not due to injury.(vi) Rationalized medical opinion for the physician’s belief that the illness or disease treated was causally related to a specific condition or set of conditions to which the claimant was subjected.(vii) Condition on discharge with opinion as to degree of impairment due to injury, if any.
§ 728.54 U.S. Public Health Service 
(USPHS), Other Than Members of the 
Uniformed Services.(a) Potential Beneficiaries. The following may be beneficiaries of the USPHS for care in naval MTFs upon submission of the necessary form from appropriate officials as outlined in§ 728.54(b).(1) Within and Outside the United 
States. Any individuals the USPHS may determine to be eligible for care on an interagency reimbursable basis.(2) Within the 48 Contiguous United 
States and the D istrict o f Columbia. American Indians, Alaska Natives, Eskimos, and Aleuts.(3) In Alaska. American Indians, Eskimos, and Aleuts.(b) Authorization Required.—(1) 
Norm al Circum stances. An American Indian or Alaska Native may be rendered inpatient care upon presentation of form HRSA 43 (Contract Health Service Purchase Order for Hospital Services Rendered) or HRSA form 64 (Purchase/Delivery Order for

Contract Health Services Other Than Hospital Inpatient or Dental). Either form must be signed by an appropriate Indian Health Service or Alaska Native Health Service area/program official.(2) Emergencies. In an emergency, care may be rendered upon written request of patient’s commanding officer or superior officer, or the patient if neither of the above is available. When emergency care is rendered without prior authorization, the facility rendering care must notify the service unit director of the patient’s home réservation within 72 hours from the time such care is rendered unless extenuating circumstances preclude prompt notification.(c) Care Authorized. Unless limited by the provisions stipulated in § 728.54(a) and subject to the provisions of § 728.3, the following care may be renderd, when requested, to all beneficiaries enumerated in § 728.54(a).(1) Inpatient Care. Necessary medical and surgical care.(2) Outpatient Care. Necessary medical and surgical care.(3) Dental Care, (i) Dental care in the United States, its territories, possessions, and the Commonwealth of Puerto Rico is limited to emergencies for the relief of pain or acute conditions and that necessary as an adjunct to inpatient hospital care. Prosthetic dental applicances and permanent restorations are not authorized.(ii) In overseas areas, dental care is authorized to the extent necessary pending the patient’s return to the United States, its territories, possessions, or the Commonwealth of Puerto Rico.
§ 728.55 Department of Justice 
Beneficiaries.Upon presentation of a letter of authorization that includes disposition of SF 88 (Report of Medical Examination), SF 93 (Report of Medical History), and address for submission of claim, the following personnel may be furnished requested care as beneficiaries of the Department of Justice.(a) Federal Bureau o f Investigation. Investigative employees of the Federal Bureau of Investigation (FBI) and applicants for employment as special agents with the FBI may be provided:(1) Immunizations.(2) Physical examinations and hospitalization when required to determine physical fitness. This period of hospitalization shall be used for diagnostic purposes only, and not to correct disqualifying defects.
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States. Claimants whose suits or claims against the United States are being defended by the Department of Justice may be furnished physical examinations to determine the extent and nature of the injuries or disabilities being claimed. Hospitalization is authorized for proper conduct of the examination. Upon completion, the report of the examination shall be furnished promptly to the U.S. Attorney involved.
§ 728.56 Treasury Department 
Beneficiaries.(a) Potential Beneficiaries. The following may be beneficiaries of the Treasury Department and may be rendered care as set forth below.(1) Secret Service Special Agents and support personnel.(2) Secret Service Agents providing protection to certain individuals.(3) Persons being provided protection by the Secret Service.(4) Agents of the U.S. Customs Service.(5) Prisoners (detainees) of the U.S. Customs Service.(b) Care Authorized. (1) Secret Service Special Agents may be provided routine annual physical examinations upon request and presentation of a letter of authorization. Such examinations shall be conducted and recorded in the same manner as routine examinations rendered naval officers except that they should be conducted on an outpatient basis only. If hospitalization is considered desirable in connection with the examination, patient administration personnel shall contact the United States Secret Service at (202) 535-5641at the address in § 728.56(c). A  statement attesting to the fact that hospitalization is desirable will be entered in item 73 or 75 of the SF 88, as appropriate, before forwarding to the United States Secret Service as directed by the letter of authorization.(2) Secret Service Agents providing protection to certain individuals and those persons being provided such protection shall be rendered all required medical services including hospitalization subject to the provisions of § 728.3,
(3 ) Agents of the U.S. Customs Service and their prisoners (detainees) may be provided emergency medical treatment and evacuation services to the nearest medical facility (military or civilian) in

those remote areas of the United States where no other such services are available. Evacuation will be limited to the continental United States and borders will not be crossed. The Navy’s responsibility for medical care of such prisoners terminates once the medical emergency has been resolved. The guarding of prisoners, while they or their captors are receiving treatment at naval MTFs, remains the responsibility of the U.S. Customs Service or other appropriate Federal (nonmilitary) law enforcement agencies.(c) Reports and Records. When examinations are rendered to Secret Service Special Agents and support personnel, one copy of the SF 88, one copy of the SF 93, and one copy of any forms provided with the letter of authorization shall be forwarded to United States Secret Service, Administrative Operations Division, Safety and Health Branch, 1800 G Street, NW., Room 845, Washington, DC 20223 or as otherwise directed by the letter of authorization. An information copy shall be provided to the Deputy Comptroller of the Navy.
§ 728.57 Department of State and 
Associated Agencies.Eligibility for care under the provisions of § 727.57 shall be determined by the Department of State, Office of Medical Services.(а) Beneficiaries. Officers and employees of the following agencies, their dependents, and applicants for appointment to such agencies are authorized inpatient and outpatient medical care as set forth below in addition to the care as set forth below in addition to that care that may be authorized elsewhere within this part (i.e., § 728.53, 728.55, 728.56, and 728.58). Dental care shall be limited to that delineated in § 728.57(b)(6).(1) Department of State—U.S. Arms Control and Disarmament Agency and the Office of International Conferences.(2) U.S. Agency for International Development.(3) International Communications Agency.(4) ACTION—Peace Corps Staff.(5) Department of Agriculture—Foreign Agriculture Service.(б) Department of Commerce—Bureau of Public Roads.(7) Department of the Interior—Bureau of Reclamation and the U.S, Geological Survey.(8) Department of Transportation— Federal Aviation Administration and the Federal Highway Administration.(9) Department of Justice—Drug Enforcement Agency.

(10) Department of Treasury—U.S. Customs, U.S. Secret Service, Office of International Affairs (OIA) U.S.—Saudi Arabian Joint Commission for Economic Cooperation (JECOR), and the Internal Revenue Service.(11) National Aeronautics and Space Administration.(12) Library of Congress.(13) Beneficiaries of such other agencies as may be included in the Department of State Medical Program.(b) Care Authorized.—(1) General. Care delineated in this subpart is authorized by the Foreign Service Act of 1946, as amended. Subject to the restrictions and priorities of § 728.3 and the restrictions of § 728.57, care may be rendered at naval MTFs at the expense of the Department of State or one of the agencies listed in § 728.57(a). The law allows for payment when care is furnished for an illness or injury which results in hospitalization or equal treatment. Outpatient care is only authorized as an adjunct to hospitalization.(2) Overseas, (i) When, in the opinion of the principal or administrative officer of an overseas post of the Department of State, an individual meets the conditions of eligibility, the post will furnish authorization to the naval MTF for care at the expense of the Department of State or one of the agencies listed in§ 728.57(a).(ii) Should the Department of State official determine that the illness or injury does not meet the conditions of eligibility for care at the expense of one of the agencies, all care provided shall be at the expense of the patient or patient’s sponsor and charged at the full reimbursement rate.(3) In the United States, (i) Care is not authorized for an injury or illness incurred in the United States. Authorizations and other arrangements for care in the United States for individuals incurring injury or illness outside the United States will be provided by the Deputy Assistant Secretary for Medical Services, Department of State, using appropriate authorization form(s). When personnel are admitted in an emergency without prior authorization, the commanding officer of the admitting naval MTF shall immediately request authorization from the Deputy Assistant Secretary for Medical Services.(ii) The extent of care furnished in the United States, to individuls in § 728.57(a) who are evacuated to the United States for medical reasons, will be comparable in all respects to that which is authorized or prescribed for these individuals outside the United States.
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When determined appropriate by the Deputy Assistant Secretary for Medical Services, officers and employees and their accompanying dependents who have returned to the United States for nonmedical reasons may be furnished medical care at the expense of one of the above agencies for treatment of an illness or injury incurred while outside the United States.(4) Physical Exam inations. The Secretary of State is authorized to provide for comprehensive physical examinations including dental examinations and other specific testing, of applicants for employment and for officers and employees of the Foreign Service who are U.S. citizens and for their dependents, including examinations necessary to establish disability or incapacity for retirement purposes. An authorization will be executed by an appropriate Department of State official and furnished in duplicate to the naval MTF, listing the type of examination required and stating that the individual is entitled to services at the expense of the Department of State. Reports shall be furnished per the letter of authorization.(5) Immunizations. Inoculations and vaccinations are authorized for officers, employees, and their dependents upon written authorization from an appropriate Department of State official. This authorization, irrduplicafe^will include the type of inoculation or vaccination required and shall state that the individual is entitled to services at the expense of the Department of State. Reports shall be furnished per the letter of authorization.(6) Dental Care. Dental care at the expense of the Department of State is limited to emergency care for the relief of pain or acute conditions, or for dental conditions as an adjunct to inpatient care. Such care will not include the provision of prosthetic dental appliances.(c] Evacuation to the United States. Should a beneficiary in an overseas naval MTF require prolonged hospitalization, the commanding officer of the overseas facility shall report the requirement to the nearest Department of State principal or administrative officer and request authority to return the patient to the United States. Dependents in such instances who decline evacuation shall be released to the custody of their sponsor. Aeromedical evacuation may be used per OPNAVINST 4630.25B. Travel of an attendant or attendants is authorized at Department of State expense when the patient is too ill or too young to travel unattended.

§ 728.58 Federal Aviation Agency (FAA) 
Beneficiaries.(a) Beneficiaries. Air Traffic Control Specialists (ATCS) of the FAA when appropriate authorization has been furnished by the FAA regional representative.(b) Authorization. Written authorization from the FAA Regional Flight Surgeon is required and it shall include instructions for forwarding the results of services rendered.(c) Care Authorized. Subject to the provisions of § 728.3, authorized personnel shall be rendered chest x- rays, electrocardiograms, basic blood chemistries, and audiograms, without interpretation in support of the medical surveillance program for ATCS personnel established by the FAA.
§ 728.59 Peace Corps Beneficiaries.(a) Potential Beneficiaries.—(1) Applicants for the Peace Corps.(2) Peace Corps Volunteers.(3) Minor children of a Peace Corps volunteer living with the volunteer.(b) Care Authorized in the United 
States. Upon written request of a Peace Corps official, stating care to be provided and disposition of reports, the following may be provided subject to the provisions of § 728.3.(1) Physical Exam inations. Physical examinations are authorized on an outpatient basis only. Except for interpretation of x-rays, no assessment will be made of the physical qualifications of examinees.(1) Preselection physical examinations may be provided applicants (volunteers) for the Peace Corps.(ii) Separation or other speical physical examinations may be provided volunteers and their dependents as listed in § 728.59(a)(3). Unless otherwise prescribed in the written request, such examinations of Peace Corps volunteers shall be reported on SF-88 and SF-93 and shall consist of:(A) Medical history and systemic review.(B) Chest X-ray with interpretation.(C) Complete urinalysis, serology, and blood type.(D) Pelvic examination and Pap smear for all female volunteers.(E) Hematocrit or hemoglobin for all females and for all males over 40 years of age.(F) Electrocardiogram for all volunteers over 40 years of age.(2) Immunizations. Immunizations, as requested, may be provided all beneficiaries listed in § 728.59(a).(3) M edical Care. Both inpatient and outpatient care may be provided volunteers for illnesses or injuries occurring during their period of service

which includes all periods of training. Dependents of volunteers specified in § 728.59(a)(3) are authorized care to the same extent as their sponsor.(4) Dental Care. Dental care is limited to emergencies. Only that care essential to relieve pain or prevent imminent loss of teeth shall be rendered. All beneficiaries seeking dental care shall be requested, whenever possible, to furnish advanced authorization for such care.(c) Care Authorized Outside the 
United States.—(1) Physical 
Exam inations. Termination physical examinations may be provided volunteers and eligible dependents of volunteers. In most instances, these examinations will be provided by Peace Corps staff physicians; however, assistance may be required of naval MTFs for ancillary services.(2) Immunizations. When requested, immunizations may be provided all beneficiaries listed in § 728.59(a).(3) M edical Care. When requested in writing by a representative or physician of a Peace Corps foreign service post, volunteers, eligible dependents of volunteers, and trainees of the Peace Corps may be provided necessary medical care at Peace Corps expense. When emergency treatment is rendered without prior approval, a request shall be forwarded to the Peace Corps foreign service post as soon as possible.(4) Dental Care. Dental care is limited to emergencies. Only that care essential to relieve pain or prevent imminent loss of teeth shall be rendered. Beneficiaries seeking dental care shall be requested, whenever possible, to furnish advanced authorization for such care.(5) Evacuation to the United States. When a beneficiary in an overseas naval MTF requires prolonged hospitalization, the commanding officer of the overseas facility shall report the requirement to the nearest Peace Corps foreign service post and request authorization to return the patient to the United States. Dependents in such instances who decline evacuation shall be released to the custody of their sponsor. Aeromedical evacuation may be utilized in accordance with OPNAVINST 4630.25B. Travel of attendant(s) is authorized when the patient is to ill or too young to travel unattended. (Symbol OPNAV 4630.1 applies.)

§ 728.60 Job Corps and Volunteers in 
Service to America (VISTA) Beneficiaries.(a) Beneficiaries. Job Corps and VISTA enrollees and Job Corps applicants may be provided services as
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Corps Enroliees. Presentation of a Job Corps Identification Card after appointment has been made by the corpsmember’s Job Corps center.(2) fob Corps Applicants. Presentation of a letter from a screening agency (e.g., State Employment Service) after an appointment has been made by that agency.(3) VISTA Volunteers and VISTA  
Trainees. A  "Blue-Cross and Blue Shield Identification Card" is issued to such personnel as identification. Each card has a VISTA identification number which shall be used on all records and correspondence.(c) Care Authorized. Normally, medical services are provided only when civilian or V A  facilities are not available, or if available, are incapable of providing needed services. However, upon presentation of an appropriate authorization, the following services may be rendered subject to the provisions of § 728.3.(1) Job Corps enroliees are authorized emergency medical care upon presentation of their Job Corps Identification Card; however, the corpsmember’s Job Corps center should be notified immediately.(2) Job Corps applicants may be provided preenrollment physical examinations and immunizations on an outpatient basis only.(3) Job Corps enroliees, VISTA trainees, and VISTA volunteers are authorized;(i) Outpatient medical examinations, outpatient treatment, and immunizations.(ii) Inpatient care for medical and surgical conditions which, in the opinion of the attending physician, will benefit from definitive care within a reasonable period of time. When it is found probable that a patient will require hospitalization in excess of 45 days, the Commander, Naval Medical Command (MEDCOM-33) shall be notified by the most expeditious means.(hi) Dental care is limited to emergencies. Only that care essential to relieve pain or prevent imminent loss of teeth shall be rendered. Beneficiaries seeking dental care shall be requested to furnish, whenever possible, advanced authorization for such care.

§728.61 Medicare Beneficiaries.(a) Care Authorized. Emergency hospitalization and other emergency services are authorized for beneficiaries of the Social Security Health Insurance Program for the Aged and Disabled

(Medicare) who reside in the 50 United States and the District of Columbia, Guam, Puerto Rico, the Virgin Islands, American Samoa, and the Northern Mariana Islands. Such care in naval MTFs shall be rendered when • emergency services, as defined in § 728.61(b), are necessary.(b) Emergency Services. Services provided in a hospital emergency room after the sudden onset of a medical condition manifesting itself by acute symptoms of sufficient severity (including severe pain) such that the absence of immediate medical attention could reasonably be expected to result in:(1) Placing the patient’s health in serious jeopardy.(2) Serious impairment to bodily functions or serious dysfunction of any bodily organ or part.(c) General Provisions.—(1) 
Lim itations. Benefit payments for emergency services under Medicare can be made for only that period of time during which the emergency exists. Therefore, when the emergency is terminated and it is permissible from a medical standpoint, the patient should be discharged or transferred to a facility that participates in Medicare.(2) Notification. The nearest office of the Social Security Administration shall be notified as soon as possible when a Medicare beneficiary is rendered treatment.
Subpart G— Other Persons

§728.71 Ex-Service Maternity Care.(a) Eligible Beneficiaries. After separation from the service under honorable conditions because of pregnancy, or separated from the service under honorable conditions and found to have been pregnant at the time of separation, the following former members and their newborn infant(s) may be provided care as set forth below. The rendering of this care is subject to the provisions of § 728.3. When certified by medical authorities that the pregnancy existed prior to entry into service (EPTE), maternity benefits are not authorized.(1) Former women members of the Army, Air Force, Navy, and Marine Corps.(2) On or after 12 August 1985, former women members of the Commissioned Corps of the United States Public Health Service (USPHS) and the National Oceanic and Atmospheric Administration (NOAA).(b) Care Authorized. (1) Former women members shall be rendered medical and surgical care in naval MTFs

incident to that pregnancy, prenatal care, hospitalization, postnatal care, and, when requirements of SECNAVINST 6300.2A are met, abortions. Postnatal care is limited to 6 weeks following delivery. Under no circumstances will care from civilian sources be promised for either the mother or the infant as it is not authorized.(2) Treatment of the newborn infant in USMTFs includes care, both inpatient and outpatient, only during the first 6 weeks (42 days) following delivery. If the newborn infant requires care beyond the 6-weeks postnatal period, arrangement shall be made by the mother, or other responsible family member, for disposition to private, State, welfare, or other Federal facility.(3) Charges and reimbursement procedures for care rendered to beneficiaries in § 728.71(a)(2) shall be the same as prescribed by current regulations for active Coast Guard, USPHS, and N O A A  members.(c) Application for Care. In making application for care authorized by § 728.71, former women members should apply either in person or in writing to the Armed Forces inpatient MTF nearest their home and present either their DD 214 (Armed Forces of the United States Report of Transfer or Discharge) or DD 256A (Honorable Discharge Certificate) as proof of eligibility for requested care. In areas with more than one Armed Forces MTF available and capable of providing required care, application should be made to the MTF of the service from which separated. Referral to other services MTFs may be made only when space is not available or capability does not exist in the MTF of the service from which the individual was separated.
§ 728.72 Applicants for Enrollment in the 
Senior Reserve Officers’ Training Program.When properly authorized, designated applicants (including applicants for enrollment in the 2-year program and Military Science II enroliees applying for Military Science III) may be furnished medical examinations at naval MTFs including hospitalization necessary for the proper conduct thereof. Medical care, including hospitalization, is authorized for diseases contracted or injuries incurred in line of duty while at or traveling to or from a military installation for the purpose of undergoing medical or other examinations or for visits of observation.
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§ 728.73 Applicants for Enlistment or 
Reenlistment in the Armed Forces, and 
Applicants for Enlistment in the Reserve 
Components.(a) Upon referral by a commander of a Military Enlistment Processing Station (MEPS), formerly Armed Forces Examining and Entrance Station (AFEES), applicants shall be furnished necessary medical examinations, including hospitalization when qualifications for service cannot otherwise be determined. Such a period of hospitalization shall be used only for diagnostic purposes, and not to correct disqualifying defects.(b) Applicants who suffer injury or acute illness while awaiting or undergoing processing at Navy and Marine Corps facilities or MEPS may be furnished emergency medical and dental care, including emergency hospitalization, for that injury or illness.
§ 728.74 Applicants for Appointment in the 
Regular Navy or Marine Corps and Reserve 
Components, Including Members of the 
Reserve Components Who Apply for Active 
Duty.(a) Necessary medical examinations shall be furnished, including hospitalization when qualifications for service cannot otherwise be determined. Such a period of hospitalization shall be used only for diagnostic purposes, and not to correct disqualifying defects.(b) Applicants who suffer injury or acute illness while awaiting or undergoing processing at Navy and Marine Corps facilities or MEPS may be furnished emergency medical and dental care, including emergency hospitalization, for that injury or illness.
§ 728.75 Applicants for Cadetship at 
Service Academies and Applicants for the 
Uniformed Services University of Health 
Sciences (USUHS).(a) Upon presentation of a letter of authorization from the Department of Defense Medical Examination Review Board (DODMERB), applicants for cadetship at Service Academies (Navy, Army, Air Force, Coast Guard, and Merchant Marine), and applicants for the Uniformed Services University of Health Sciences (USUHS) shall be furnished medical examinations at facilities designated by the DODMERB. Hospitalization is authorized when qualifications for service cannot otherwise be determined. Such a period of hospitalization shall be used for diagnostic purposes only, and not to correct disqualifying or other defects. Examinations shall be performed and disposition of completed forms made per BUMEDINST 6120.3M.(b) Applicants who suffer injury or acute illness while awaiting or

undergoing processing at Navy and Marine Corps facilities or at MEPS may be furnished emergency medical and dental care, including emergency hospitalization, for that injury or illness.
§ 728.76 Naval Home Residents.Necessary medical and dental care, both inpatient and outpatient, shall be furnished residents of the Naval Home when requested by the Governor of the Home. In an emergency, care may be rendered without prior approval of the Governor; however, the Governor of the Home should be contacted immediately and requested to furnish authorization.
§ 728.77 Secretarial Designees.(а) Upon a showing of sufficient cause, the Secretary of the Navy may authorize individuals, not otherwise authorized by law, to receive such care as is available in naval MTFs in the United States. This discretionary authority is exercised most conservatively, on an individual basis. Civilian health care however cannot be authorized. Favorable action is usually taken on requests involving the following situations:(1) Preadoption proceedings wherein an active duty member or a retired member has taken affirmative legal action to adopt a child.(2) Custodianships and guardianships authorized by a court order wherein the member is designated by the court as the custodian or guardian and the child is fully dependent upon the active duty or retired member sponsor.(3) Evaluation and selection of nonbeneficiaries who are donor candidates for an organ or tissue transplant procedure in behalf of a military service beneficiary.(4) Nonbeneficiary participants in officially approved clinical research studies.(5) Designation of designees of other military departments.(б) Unremarried former spouses who require care for a condition incurred during or caused/aggravated by conditions associated with the member’s or former member’s creditable service, and who do not have medical coverage under an employer-sponsored health plan which will provide for the care required.(7) In other instances wherein the circumstances clearly merit the providing of treatment in naval MTFs, and in which the best interest of the patient, the Navy, and the Government will be served, favorable Secretarial action may result. The mere need of medical care by a former beneficiary or other person, alone, will not support approval of such a request.

(b) Requests for consideration shall be submitted to the Commander, Naval Medical Command (MEDCOM-33) by applicants via their command, when applicable, or by the Medical Department command concerned. Requests should include any pertinent information which will support resolution and a return address. Requests:(1) Involving preadoption must include a legible reproducible copy of an interim court order or adoption agency placement agreement which names the sponsor and identifies the other participating parties. A  petition for a court order is insufficient to support a recommendation for approval.(2) Involving custodianships and guardianships must include a legible reproducible copy of the court order, identification of the parties, and also identify any amounts of income to which the ward is entitled.(3) In behalf of participants in clinical research studies must include:(i) Sufficient clinical information concerning the nature of the study.(ii) Benefits which may accrue to the invidiual.(iii) The extent, if any, to which access by other authorized beneficiaries will be impaired.(iv) Benefits which will accrue to the command, e.g., enhancement of training, maximum utilization of specialized facilities, etc.(v) Recommended duration of designation.(vi) Whether the consenting individual has been informed concerning the nature of the study, its personal implications, and freely consents.(4) In behalf of unremarried former spouses must include:(i) A  notarized copy of the marriage license.(ii) A  statement attesting to the fact that the former husband achieved 20 or more years of creditable military service during the time of the marriage.(iii) Copy of divorce decree with official date.(c) Secretarial designee status has been granted by the Secretary of Defense for full-time Schedule “A ” faculty members of the Uniformed Services University of Health Sciences (USUHS) who have been provided documentation substantiating their eligibility and, where necessary, an eligibility termination date. These personnel are authorized routine care at the Naval Hospital, Bethesda, MD. Only emergency treatment is authorized these personnel at other naval MTFs while they are traveling on official university business. The letter of authorization



24002 Federal Register / V ol. 51, No. 126 / Tuesday, July 1, 1986 / Rules and Regulationsexcludes routine dental care, prosthetic appliances, and spectacles.(d) The following civilian officials within the Government, the Department of Defense, and military departments have been granted blanket Secretarial designation for medical and emergency dental care in naval MTFs in the United States:(1) The President.(2) The Vice President.(3) Members of the Cabinet(4) Article III Federal Judges.(5) U.S. Court of Military Appeals Judges.(6) Members of Congress.(7) The Secretary, Deputy Secretary, and the Assistant Secretaries of Defense.(8) The Under Secretary of Defense for Policy.(9) The Under Secretary of Defense for Research and Engineering.(10) The Secretaries, Under Secretaries, and the Assistant Secretaries of the Military Departments.(e) Charges for Members of Congress provided care outside the National Capital Region will be at full reimbursement rates. For care provided outside the National Capital Region to all individuals listed in § 728.77(d)(1) through (5) and (7) through (10), charges shall be at interagency rates. Charges shall be waived for outpatient care provided in the National Capital Region to all categories listed in § 728.77(d)(1) through (10).
§ 728.78 American Red Cross 
Representatives and Their Dependents.(a) Potential Beneficiaries.(1) Volunteer workes.(2) Full-time, paid employees.(3) Dependents of personnel enumerated in § 728.78(a) (1) and (2) when accompanying their sponsor outside the continental United States, including Alaska, Hawaii, and Puerto Rico.(b) Care Authorized. (1) When services of the American Red Cross (ARC) have been accepted in behalf of the Federal Government under applicable DOD regulations, beneficiaries in § 728.78 (a)(1) are considered “employees” of the Government for the purpose of this part and are authorized health care in USMTFs, both in and outside the United States for work-related conditions. See§ 728.53(a)(2) regarding the specific application of this authorization.(2) Beneficiaries enumerated in § 728.78(a) (1) and (2) are authorized health care in USMTFs located outside the United States at the same rate as officers for both work and nonwork- related conditions. See § 728.53(a)(2) for

treatment of work-related conditions of those in § 728.78(a)(1).(3) Beneficiaries identified in § 728.78(a)(1), (2), and (3) are authorized emergency care in USMTFs out-side the continental United States, including Alaska, Hawaii, and Puerto Rico where facilities are not otherwise available in reasonably accessible and appropriate non-Federal hospitals. Hospitalization shall be provided only for acute medical and surgical conditions exclusive of nervous, mental, or contagious diseases or those requiring domiciliary care. Dental treatment shall be administered only as an adjunct to inpatient hospital care and shall not include dental prosthesis or orthodontia. Beneficiaries in § 728.78a (1) and (2) shall be charged the rate applicable to officer personnel and dependents in § 728.78a(3) the dependent rate.(c) Records Disposal. Upon completion of treatment of accredited representatives of the American Red Cross or their dependents, medical records, including all clinical records and x-ray films, shall be forwarded to the Medical Director, National Headquarters, American Red Cross, 20th and D Streets, N.W ., Washington, DC 20006.
§ 728.79 Employees of Federal 
Contractors and Subcontractors.(a) Beneficiaries. (1) U.S. citizen contractor, engineering, and technical service personnel designated as U.S. Navy Technicians.(2) Civilian employees of contractors and subcontractors operating under U.S. Government contracts.(3) Dependents of personnel enumerated in § 728.79(a)(1) and (2) when accompanying their sponsor outside the continental United States or in Alaska.(b) Care Authorized. (1) Beneficiaries identified in § 728.79(a) (1) and (2) may be provided emergency care in naval MTFs, on a reimbursable basis, for illnesses and injuries occurring at work in or outside the United States.(2) While serving outside the continental United States or in Alaska, where facilities are not otherwise available in reasonably accessible and appropriate non-Federal facilities, beneficiaries identified in § 728.79(a) (1),(2), and (3) may receive hospitalization and necessary outpatient services in naval MTFs on a reimbursable basis. Except for beneficiaries in § 728.79(a)(1) who are serving aboard naval vessels, all other enumerated beneficiaries may only be hospitalized for acute medical and surgical conditions, exclusive of nervous, mental, or contagious diseases or those requiring domiciliary care.

Dental treatment shall be administered only as an adjunct to inpatient hosptial care and shall not include dental prosthesis or orthodontia.
§ 728.80 U.S. Government Employees.(a) Civil service employees of all Federal agencies, including teachers employed by Department of Defense Dependents' Schools (DODDS) and their dependents, may be provided hospitalization and necessary outpatient services, on a reimbursable basis, outside the continental limits of the United States and in Alaska, where facilities are not otherwise available in reasonably accessible and appropriate non-Federal hospitals. Except for employees who are serving aboard naval vessels, hospitalization shall be furnished only for acute medical and surgical conditions, exclusive of nervous, mental, or contagious diseases or those requiring domiciliary care. Dental treatment shall be administered only as an adjunct to inpatient hospital care and shall not include dental prosthesis or orthodontia.(b) Such civilian employees and their dependents may be provided medical, surgical, dental treatment, hospitalization, and optometric care on a reimbursable basis at installations in the United States which have been designated remote by the Secretary of the Navy for the purpose of providing medical care.(c) The major objective of the following programs for civil service employees, regardless of location, is emergency treatment for relief of minor ailments or injuries to keep the employee on the job.(1) The Department of Labor, Office of Workers’ Compensation Programs (OWCP), governs the overall medical care program for employees of the Government who sustain injuries while in the performance of duty, including diseases proximately caused by conditions of employment (see § 728.53).(2) Federal civil service employees and applicants for such employment are authorized services as outlined in chapter 22, section XIII, of the Manual of the Medical Department. Military Sealift Command (MSC) civilian marine personnel (authorized additional care and services as outlined in BUMEDINST 6320.52 and that care in § 728.53(a)(7)) and members of the National Oceanic and Atmospheric Adminstration (NOAA) serving with the Navy are also included.(3) Under the technical control of the Surgeon General of the Army, the DOD Civilian Employees' Health Service is responsible for administering the health
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program for all Federal civil service employees in the District of Columbia area.
§ 728.81 Other Civilians.(a) General. In an emergency, any person may be rendered care in naval MTFs to prevent undue suffering or loss of life or limb. Care shall be limited to that necessary only during the period of the emergency, and if further treatment is indicated, action shall be initiated to transfer the patient to a private physician or civilian facility as soon as possible. Further, subject to the provisions of § 728.3, the following personnel are authorized care as set forth.(b) Beneficiaries and Extent o f Care.(1) Civilian employees paid from nonappropriated funds, including Navy exchange employees and service club employees, shall be provided all occupational health services. Treatment of occupational illnesses and injuries other than emergency care shall be per rules and regulations of the Office of Workers’ Compensation Programs (see § 728.53).(2) Civilians attending the Federal Bureau of Investigation {FBI) Academy, Marine Corps Development and Education Command, Quantico, V A  may be rendered care at the Naval Medical Clinic, Quantico, Va for emergencies. Such persons who are in need of hospitalization for injuries or disease may be hospitalized and classed as civilian humanitarian nonindigents with the approval of the cognizant hospital’s commanding officer. EXCEPTION: Certain individuals, such as employees of the Federal Bureau of Investigation who are injured in the line of duty, may be entitled to care at the expense of the Office of Workers' Compensation Programs (OWCP) (see § 728.53).(3) The following civilians who are injured or become ill while participating in Navy or Marine Crops sponsored sports, recreational or training activities may be rendered care on a temporary (emergency) basis until such time as disposition can be effected to an appropriate source.(i) Members of the Naval Sea Cadet Corps.(ii) Junior ROTC/NDCC (National Defense Cadet Corps) cadets.(iii) Civilian athletes training or competing as part of the U.S. Olympic effort.(iv) Civilians competing in Navy or Marine Corps sponsored competitive meets.(v) Members of Little League teams and Youth Conservation groups(vi) Boy Scouts and Girl Scouts of America.

(4) Other civilian personnel included below are not normally eligible for in care naval MTFs; however, under the conditions set forth, care may be rendered.(i) Potential Beneficiaries.(A) Civilian representatives of religious groups.(B) Educational institutions representatives.(C) Athletic clinic instructors.(D) USO representatives.(E) Celebrities and entertainers.(F) Social agencies representatives.(G) Others in a similar status to those in § 728.81(b)(4)(i) (A) through (F).(H) News correspondents.(I) Commercial airline pilots and employees.(J) Volunteer workers. This category includes officially recognized welfare workers, other than Red Cross.(ii) Care Authorzed.(A) Persons enumerated in§ 728.81(b) (4) (i) (A) through (G), who are contracted to provide direct services to the Armed Forces and who are acting under orders issued by the Department of Defense or one of the military departments to visit military commands overseas, and their accompanying dependents, may be provided medical care in naval MTFs outside the 48 contiguous United States and the District of Columbia provided local civilian facilities are not reasonably available or are inadequate. Inpatient care shall be limited to acute medical and surgical conditions exclusive of nervous, mental, or contagious diseases, or those requiring domiciliary care. Dental treatment shall be administered only as an adjunct to inpatient hospital care and shall not include dental prostheses or orthodontia.(B) Persons enumerated in§ 728.81(b)(4)(i) (H) and (I) are authorized emergency medical and dental care in naval MTFs outside the 48 contiguous United States and the District of Columbia provided local civilian facilities are not reasonably available or are inadequate.(C) Persons enumerated in§ 728.81(b)(4)(i)(J), both within and outside the 48 contiguous United States and the District of Columbia, may receive care in naval MTFs for injuries or diseases incurred in the performance of duty as beneficiaries of OW CP (see § 728.53). Additionally, if such volunteers are sponsored by an international organization (e.g., the United Nations) or by a voluntary nonprofit-relief agency registered with and approved by the Advisory Committee on Voluntary Aid (e.g., CARE), they may receive other necessary nonemergency medical care

and occupational health services on reimbursable basis while serving outside the 48 contiguous United States and the District of Columbia.
728.82 Individuals Whose Military Records 
are Being Considered for Correction.Individuals who require medical evaluation in connection with consideration of their individual circumstances by the Navy, Army, and Air Force Board for Correction of Military Records are authorized evaluation, including hospitalization when necessary for the proper conduct thereof.
728.83 Persons in Military Custody and 
Nonmilitary Federal Prisoners.(a) Potential Beneficiaries.(1) Military prisoners.(2) Nonmilitary Federal prisoners.(3) Enemy prisoners of war and other detained personnel.(b) Care Authorized.—(1) M ilitary  
Prisoners:(1) Whose punitive discharges have been executed but whose sentences have not expired are authorized all necessary medical and dental care.(ii) Whose punitive discharges have been executed and who require hospitalization beyond expiration of sentences are not eligible for care but may be hospitalized as civilian humanitarian nonindigents until final disposition can be made to some other appropriate facility.(iii) On parole pending completion of appellate review or whose parole changes to an excess leave status following completion of sentence to confinement while on parole are members of the military service and as such are authorized care as outlined in subpart B. An individual on parole whose punitive discharge has been executed is not a member of the military service and is therefore not entitled to care authorized by § 728.82. If the circumstances are exceptional, individuals herein who are not authorized care may request Secretarial designee status under the provisions of § 728.77.(2) Nonm ilitary Federal Prisoners. Under the provisions of § 728.83, nonmilitary Federal prisoners are authorized only emergency medical care. When such care is being rendered, the institution to which prisoners are sentenced must furnish necessary guards to effectively maintain custody of prisoners and assure the safety of other patients, staff members, and residents of the local area. Under no circumstances will military personnel be voluntarily utilized to guard or control
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Detained Personnel. Subject to the provisions of § 728.3, enemy prisoners of war and other detained personnel are entitled to and may be rendered all necessary medical and dental care.
Subpart H— Adjuncts to Medical Care 

§ 728.91 General.Adjuncts to medical care include but are not limited to prosthetic devices such as artificial limbs, artificial eyes, hearing aids, orthopedic footwear, spectacles, wheel chairs, hospital beds, and similar medical support items or aids which are required for the proper care and management of the condition being treated. Generally, expenses incurred for procurement of such items, either from civilian sources as supplemental care or from stocks maintained by the facility, are payable from operation and maintenance funds available for support for naval MTFs. However, certain adjuncts may be cost- shared under CHAM PUS for

CHAMPUS-eligible individuals under the circumstances enumerated in the cooperative care or services criteria of § 728.4(z).
§728.92 Policy.(a) Adjuncts to medical care shall be provided at naval MTFs to eligible beneficiaries receiving inpatient or outpatient care when, in the opinion of the attending physician, such adjuncts will offer substantial assistance in overcoming the handicap or condition and thereby contribute to the well-being of the beneficiary.(b) Unless necessary for humanitarian reasons, orthopedic and prosthetic appliances are not to be furnished on an elective basis to members of the naval service with short periods of service remaining when the defect requiring the appliance existed prior to entry into service and when such members are to be separated from the service because of these defects.(c) For active duty members, the initial allowance of orthopedic footwear and orthopedic alterations to standard footwear shall be in the same quantity as provided in the initial clothing allowance.(d) The number of orthopedic and prosthetic appliances issued or replaced

for other authorized recipients shall be based upon the individual’s requirements as determined by the attending physician and shall be consistent with the highest standards of modem medicine.(e) Former members of the uniformed service should be advised that they may obtain durable medical equipment, medical care, and adjuncts from Veterans Administration facilities.(f) Dependents are authorized certain adjuncts per § 728.31 (c) and (d) and in instances where items are not normally authorized at the expense of the Government, they may be provided at cost to the United States if available from Government stocks under the following conditions:(1) Outside the United States.(2) At specific stations within the United States which have been authorized by the Secretary of the Navy to sell these items.
§ 728.93 Chart of Adjuncts.The following chart and footnotes provide information relative to adjuncts which may be furnished the several categories of beneficiaries eligible for medical care at naval MTFs.

A d ju n c t s A c t iv e  d u t y  a n d  re t ir e d  m e m b e r s
O t h e r s  a u t h o r iz e d  t h e  s a m e  

b e n e f it s  a s  a c t iv e  d u ty  o r  re t ire d  
m e m b e r s  *

D e p e n d e n t s  a u t h o r iz e d  t h e  
s a m e  b e n e f its

A m b u la n c e  S e r v i c e ....................................................... Y e s ...........................................................
A rtific ia l E y e s ...................................................... Y e s ............................................................
A rtific ia l L i m b s .............................................................

C o n t a c t  o r  S p e c ia l  L e n s e s  11................ ...........____________ Y e s 4 .......................................................................
C r u t c h e s 7 ...................................................

D e n t a l P r o s t h e s e s .......................................................

E la s t ic  S t o c k i n g s .............................................. Y e s .............................................................
H e a r in g  A id s  J® ............................................. Y e s 5............................................
H e a r in g  A id s  P a r ts  a n d  B a t t e r ie s .................................... Y e s 10.................................................................... Y e s I 0 .
H o s p ita l B e d s 7.......................................................... .....

J o in t  B r a c e s ................... ....................... Y e s .............................................................
O r t h o p e d ic  F o o t w e a r .......................................... Y e s ................................................................
P ro s t h e t ic  D e v ic e s ,  O t h e r 7 .................................. Y e s ................................................... ....................
R e s p ir a t o r s  a n d  In h a la t o r s 7 .......................................... Y e s .........................................................................
R e s u s c i t a t o r s 7 ................................................... Y e s ..........................................................
S p e c t a c le s ....................................................... ...........

W a lk in g  I ro n s  7 ................................... Y e s ..........................................................
W h e e l  C h a i r s 7 ................... .. ..................... Y e s ......................................................................... Y e s ...................... .................................................. Y e s .........................................................................

O t h e r
b e n e f ic ia r ie s 9

N o

M a y b e 9

M a y b e 9

N o

Y e s

M a y b e *

Y e s

M a y b e 9 

N o  

Y e s  

Y e s

M a y b e  9 

N o  

Y e s 1 

Y e s  *

N o

Y e s

Y e s

........ ajjpiujjricuo uv ine aiienaing pnvstcian.
* S e e  § 7 2 8 .9 2 (f ) .  .

» O u t s id e  me United States and at designated remote stations when considered medically appropriate by the attending physician.
* e or SDfLc'al , "s®® are.'}?., ,0 b® ¡ssued solely for cosmetic reasons. Further guidelines are contained in BUMEDINST 6810.4G.

serial number8 coop nnrimimhn m "rv^ <i!iL Sp?r®Al̂ ce^ ei.i£?fi!’ aPProxima,e|y 1 month’s supply of batteries, and a statement indicating make, model, type of receiver,
exceDt in unusual an£ batteries, as appropriate. Replacement of hearing aids shall be upon the same basis as initial issue and,
excepun unusual circumstances, shall not be effected within 2 years of the initial furnishing or the last replacement of the appliance.other t^ ^ w d in ar^ etrac^ i^ w rO T ^ o r^ ^ h ef intom w ti™ ycw su tt°B u t?E W ^ T 68To!4G . * *  ****** * * *  require ,hese i,em s ,or COmplete medfca' w  * * * * * *  management of a condition l May be loaned on a custody basis at the discretion of the attending physician.

9 See subpart of this part relating to specific beneficiary.
d ire c t iv e s 6 "  c o n s id e r e d  ^  th e  a t t e n d i n 9  P h y s ic ia n  a n d  d e n t is t  t o  b e  a n  a d ju n c t  t o  a  m e d ic a l o r  s u r g ic a l c o n d it io n  o t h e r  t h a n  d e n ta l a n d  w h e n  in  c o n s o n a n c e  w it h  e x is t in g  le g is la t io n  a n d

10 For further guidelines, consult BUMEDINST 6320.41 B.
' 1 Includes intraocular lenses required for implantation upon removal of cataracts.
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Subpart I— Reservists— Continued 
Treatment, Return to Limited Duty, 
Separation, or Retirement for Physical 
Disability

§728.101 General.(a) Notice o f E ligibility (NOE). While the NOE is basically a document that substantiates entitlement to a disability benefit equal to pay and allowances, it may be accepted when required to substantiate eligibility for benefits other than pay and allowances, i.e., treatment in USMTFs under the provisions of 10 U.S.C. 6148.(b) Physical D isability Benefits. The following, excerpted and paraphrased from SECNAVINST 1770.3 paragraph 10, is applicable when a reservist may be entitled to physical disability benefits.(1) When a notice of eligibility (NOE) has been issued to a member hospitalized in a naval MTF and the attending physician is of the opinion that recovery is not anticipated or that the reservist is not expected to be fit for return to full duty within a reasonable period, a medical board shall be

convened and the case shall be managed the same as that of a Regular member. A  copy of the NOE shall accompany the medical board report forwarded to the Central Physical Evaluation Board. Disability benefits, equal to pay and allowances, shall continue in such cases until final disposition.(2) There is no limited duty status, per se, for inactive reservists. However, if it is the opinion of the attending physician thatu reservist is temporarily unfit for full duty, but will be fit for full duty following a period of convalescence or following duty with physical limitations, not to exceed 6 months, the physician may return the reservist to duty with a summary of the hospitalization or treatment. The summary shall set forth the limitations posed by the member’s disability and the period of such limitations. Followup hospitalization, treatment, and evaluation for the same condition may be provided at USMTFs during the period of restricted duty, if required. If, during the period of the restricted duty, it appears that the

reservist will be perm anently unfit for full duty, he or she should be promptly authorized to report for evaluation, treatment if required, and appearance before a medical board at the nearest naval MTF capable of accomplishing same. Admission to the sicklist is authorized, when required. Should the medical board recommend appearance before a physical evaluation board, disability benefits equal to pay and allowances should continue until final disposition is effected.
§ 728.102 Care From Other Than Federal 
Sources.The provisions of this part shall not be construed as authorizing care for reservists at other than Federal facilities or out of funds available for operation of USMTFs (supplemental care) after a period of active duty or a period of training duty ends, including travel to and from such training, Such care may be rendered under the provisions of part 732 of this chapter.[FR Doc. 86-14681 Filed 6-30-86; 8:45 am] 
BILLING CODE 3810-AE-M





Tuesday 
July 1, 1986

Part VI

Department of 
Defense
Office of the Secretary

32 CFR Part 199
Civilian Health and Medical Program of 
the Uniformed Services (CHAMPUS); 
Final Rule



24008 FederaKRegister / Vol. 51, No. 126 / Tuesday, July 1, 1986 / Rules and Regulations

DEPARTMENT OF DEFENSE 

Office of the Secretary 

32 CFR Part 199 

[DoD 6010.8-R]

Civilian Health and Medical Program of 
the Uniformed Services (CHAMPUS); 
Technical Revision of DoD 6010.8-R

a g e n c y : Office of the Secretary, DoD. 
a c t i o n : Final rule.
s u m m a r y : This revises Part 199 of title 32, the regulation which implements CHAMPUS, by replacing Part 199 with the updated version. The revision makes technical changes and updates the regulation. It incorporates all the amendments published through March10,1986, and corrects typographical and other errors. The regulation has been reformatted to facilitate its use. 
d a t e : For purposes of administering the CHAMPUS, this part became effective as a Department of Defense issuance on March 10,1986.
FOR FURTHER INFORMATION CONTACT: Tariq S. Shahid, Policy Branch, OCHAM PUS, Aurora Colorado 80045- 6900, telephone (303) 361-3587. 
SUPPLEMENTARY INFORMATION: In FR Doc. 77-7834, appearing in the Federal Register on April 4,1977, (42 FR 17972), the Office of the Secretary of Defense published its regulation, DoD 6010.8-R, “Civilian Health and Medical Program of the Uniformed Services (CHAMPUS),” as Part 199 of this title. The DoD 6010.8-R, dated January 10,1977, contained typographical and other errors, some of the references were obsolete: and since its publication, there have been 37 amendments published. This revision with updates, editorial improvements, and technical changes, reissues Part 199. Major changes include:• Incorporation of the Secretary of Transportation’s authority to jointly prescribe regulations for the administration of CHAMPUS and his delegation to the Commandant, United States Coast Guard, to consult with the Secretary of Defense or a designee to approve and issue joint regulations implementing 10 U.S.C., Chapter 55.These revisions are in § 199.1.• Incorporation of all regulation amendments published through March10,1986.• Update of references and the addition of an Acronyms Appendix.• Technical changes incorporating reference to the Defense Enrollment Eligibility Reporting System in § 199.1, 199.2,199,3, and 199.7.

• Consolidation of most of the definitions from other sections to a single section, § 199.2.• Deletion of previous Appendix A , dealing with the CHAMPUS standards for residential treatment centers, from the regulation because these standards have been incorporated into the CHAMPUS Operations Manual.• Deletion of the DoD Instruction 6010.8, “Civilian Health and Medical Program of the Uniformed Services (CHAMPUS); Administration of,” January 10,1977, from 32 CFR Part 199 since it was canceled and reissued by DoD Instruction 6010.8, “Administration of the Civilian Health and Medical Program of the Uniformed Services (CHAMPUS),” October 24,1984, which authorizes publication of the Department of Defense regulation, DoD 6010.8-R. Inclusion of the Instruction In 32 CFR Part 199 has been determined to be unnecessary since it is available as a separate Department of Defense issuance.• Revision of the format to facilitate easier use of the regulation.• The technical revision of the regulation has been concurred in by the Department of Health and Human Services and the Department of Transportation.The publication of this final rule is being made without use of the proposed rulemaking process. (See 32 CFR Part 296.) The proposed rulemaking process was not used because the issuance o f  this final rule reissues an existing rule which previously has been the subject o f  notice and public comment, making only technical changes and minor revisions. Under these circumstances we have determined that inviting prior public comment is unnecessary.It is the policy of the Department of Defense that any interested person be accorded the right to petition for the issuance, amendment or repeal of a regulation having a substantial and direct impact on any significant portion of the public. Any such petition relating to the rule reissued herein shall be given full and prompt consideration and responded to in writing.Note.—We have determined that this regulation only involves an established body of technical regulations for which frequent and routine amendments are necessary to keep them operationally current. It is not, therefore, a "major rule” under Executive Order 12291. We certify that this amendment will not have a significant impact on a substantial number of small entities under the criteria of the Regulatory Flexibility Act.
List o f Subjects in 32 C F R  Part 199Health insurance, Military personnel, Handicapped.

Accordingly, 32 CFR Part 199 is revised to read as follows:
PART 199— CIVILIAN HEALTH AND 
MEDICAL PROGRAM OF THE 
UNIFORMED SERVICES (CHAMPUS)Sec.
199.1 G e n e r a l  p r o v is io n s .
199.2 D e fin itio n s .
199.3 E lig ib ility .
199.4 B a s ic  p ro gra m  b e n e fits .
199.5 P r o g ra m  fo r  th e h a n d ic a p p e d  (P F T H ).
199.6  A u t h o r iz e d  p r o v id e rs .
199.7  C la im s  s u b m is s io n , r e v ie w ,  a n d  

p a y m e n t .
199.8 D o u b le  c o v e ra g e .
199.9 [R e se rv e d ]
199.10 A p p e a l  a n d  h e a r in g  p ro c e d u re s .
199.11 O v e r p a y m e n ts  re c o v e ry .
199.12  T h i r d  p a r ty  re c o v e r ie s .
A p p e n d ix  A — A c r o n y m s  Authority: 10 U .S .C .  1079,1086; 5 U .S .C .  301.

§ 199.1 General provisions.(a) Purpose. This part prescribes guidelines and policies for the administration of the Civilian Health and Medical Program of the Uniformed Services (CHAMPUS) for the Army, the Navy, the Air Force, the Marine Corps, the Coast Guard, the Commissioned Corps of the U.S. Public Health Service (USPHS) and the Commissioned Corps, of the National Oceanic and Atmospheric Administration (NOAA).
(b) Applicability .—(1) Geographic.This part is applicable geographically within the 50 States of the United States, the District of Columbia, the Commonwealth of Puerto Rico, and the United States possessions and territories, and in all foreign countries, unless specific exemptions are granted in writing by the Director, OCHAMPUS, or a designee.(2) Agency. The provisions of this part 

apply throughout the Department of 
Defense (DoD), the Coast Guard, the 
Commissioned Corps of the USPHS, and 
the Commissioned Corps of the N O A A .

(c) Authority and responsibility.—(1) 
Legislative authority.—(i) Joint 
regulations. 10 U.S.C. Chapter 55 
authorizes the Secretary of Defense, the 
Secretary of Health and Human 
Services, and the Secretary of 
Transportation jointly to prescribe 
regulations for the administration of 
CHAM PUS.(ii) Adm inistration. 10 U.S.C. Chapter 55 also authorizes the Secretary of Defense to administer CHAM PUS for the Army, Navy, Air Force, and Marine Corps under DoD jurisdiction, the Secretary of Transportation to administer CHAM PUS for the Coast Guard, when the Coast Guard is not operating as a service in the Navy, and
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assignments.—(i) Assistant Secretary o f 
Defense (Health A ffairs) (ASD(HA)).The Secretary of Defense, by 32 CFR Part 367, delegated authority to the ASD(HA) to provide policy guidance, management control and coordination as required for CHAMPUS, and to develop, issue, and maintain regulations with the coordination of the Military Departments and consistent with DoD 5025.1-M.1 Additional implementing authority is contained in DoD Directive5105.46.2(ii) Department o f Health and Human 
Services. The Secretary of Health and Human Services has delegated authority to the Assistant Secretary for Health, DHHS, to consult with the Secretary of Defense or a designee and to approve and issue joint regulations implementing 10 U.S.C., Chapter 55. This delegation was effective April 19,1976 (41 FR 18698, May 6,1976).(iii) Department o f Transportation.The Secretary of Transportation has delegated authority to die Commandant, United States Coast Guard, to consult with the Secretary of Defense or a designee and to approve an issue joint regulations implementing 10 U.S.C., Chapter 55.(iv) O ffice o f CH AM PU S  
(OCHAM PUS). By DoD Directive 5105.46, OCHAMPUS was established as an OSD field activity under the policy guidance and direction of the ASD(HA). The Director, OCHAMPUS, is directed to execute the following responsibilities and functions:(A) Supervise and administer the programs and missions to:(1) Provide technical direction and guidance on organizational, administrative, and operational matters.

[2] Conduct studies and research activities in the health care area to assist in formulating policy required to guide OCHAMPUS in carrying out its programs.(3) Enter into agreements through the Department of Defense with respect to the Military Departments or other U.S. Government entities, as required, for the effective performance of CHAMPUS.
[4] Supervise and administer OCHAMPUS financial management activities to include:
' Copies may be obtained, if needed, from the 

National Technical Information Service (NTIS), U.S. 
Department of Commerce, 5285 Port Royal Road, 
Springfield, V A  22161.

2 Copies may be obtained; if needed from the 
Naval Publications and Forms Center, 5801 Tabor 
Avenue, Code 301, Philadelphia, PA 19120.

(i) Formulating budget estimates and justifications to be submitted to the Deputy Assistant Secretary of Defense (Administration) (DASD(A)) for inclusion in the overall budget for the Office of the Secretary of Defense.(//) Ensuring the establishment and maintenance of necessary accounting records and submission of required financial reports to the DASD(A).
[in) Ensuring the effective execution of approved budgets.(5) Contract for claims processing services, studies and research, supplies, equipment, an other services necessary to carry out the CHAM PUS programs.(3) Monitor claims adjudication and processing contracts to ensure that CHAM PUS fiscal intermediaries are fulfilling their obligations.(7) Convery appropriate CHAMPUS information to providers of care, practitioners, professional societies, health industry organizations, fiscal agents, hospital contractors, and others who have need of such information.(61) Collect, maintain, and analyze program cost and utilization data appropriate for preparation of budgets, fiscal planning, and as otherwise needed to Carry out CHAM PUS programs and missions.(0) Arrange for the facilities logistical and administrative support to be provided by the Military Departments.
[10) Execute such other functions as appropriate to administer the programs and missions assigned.(B) Direct and control of the office, activities, and functions of OCHAM PUS Europe (OCHAMPUSEUR).
N o te — T h e  D ir e c to r , O C H A M P U S ,  m a y  

a ls o  e s ta b lis h  s im ila r  o ff ic e s  fo r  O C H A M P U S  
S o u th e r n  H e m is p h e r e  ( O C H A M P U S S O )  a n d  
O C H A M P U S  P a c if ic  ( O C H A M P U S P A C ) .(C) Develop for issuance, subject to approval by the ASD(HA), such policies or regulations as required to administer and manage CHAM PUS effectively.(v) Evidence o f eligibility. The Department of Defense, through the Defense Enrollment Eligibility Reporting System (DEERS), is responsible for establishing and maintaining a listing of persons eligible to receive benefits under CHAM PUS. Identification cards or devices bearing information necessary for preliminary evidence of eligibility, subject to verification through the DEERS, shall be issued to eligible persons by the appropriate Uniformed Services (DoD 1341.1-M, “Defense Enrollment Eligibility Reporting System (DEERS) Program Manual” ).(d) M edical benefits program. The CHAM PUS is a program of medical - benefits provided by the U.S. Government under public law to

specified categories of individuals who are qualified for these benefits by virtue of their relationship to one of the seven Uniformed Services. Although simitar in structure in many of its aspects, CHAM PUS is not an insurance program in that it does not involve a contract guaranteeing the indemnification of an insured party against a specified loss in return for a premium paid. Further, CHAM PUS is not subject to those state regulatory bodies or agencies that control the insurance business generally.(e) Program funds. The funds used by CHAMPUS are appropriated funds furnished by the Congress through the annual appropriation acts for the Department of Defense and the DHHS. These funds are further disbursed by agents of the government under contracts negotiated by the Director, OCHAM PUS, or a designee, under the provisions of the Federal Aquisition Regulation (FAR). These agents (referred to in this part as CHAM PUS fiscal intermediaries) receive claims against CHAM PUS and adjudicate the claims under this part and in accordance with administrative procedures and instructions prescribed in their contracts. The funds expended for CHAM PUS benefits are federal funds provided CHAM PUS fiscal intermediaries solely to pay CHAM PUS claims, and are not a part of or obtained from the CHAM PUS fiscal intermediary’s funds related to other programs or insurance coverage. CHAM PUS fiscal intermediaries are reimbursed for the adjudication and payment of CHAM PUS claims at a rate (generally fixed-price) prescribed in their contracts.(f) Claim s adjudication and 
processing. The Director, OCHAM PUS, is responsible for making such arrangements as are necessary to adjudicate and process CHAM PUS claims worldwide.(1) The United States.—(i) Contracting 
out. The primary method of processing CHAM PUS claims in the United States is through competitively procured, fixed- price contracts. The Director, OCHAM PUS, or a designee, is responsible for negotiating, under the provisions of the FAR, contracts for the purpose of adjudicating and processing CHAM PUS claims (and related supporting activities).(ii) In-house. The Director, OCHAM PUS, or a designee, is authorized to adjudicate and process certain CHAM PUS claims in-house at OCHAM PUS, when it is determined to be in the best interests of CHAM PUS subject to applicable considerations set forth in OMB Circular A-76. Such in-
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Special subsidiary office or contracting 
out. For adjudicating and processing CHAMPUS claims for services or supplies provided outside the United States, the Director, OCHAMPUS, or a designee, has the option of either setting up a special subsidiary claims paying operation (such as OCHAMPUSEUR) or contracting out as described in paragraph (f)(l)(i) of this section. Such claims paying operations are reviewed periodically to determine whether current arrangements continue to be appropriate and the most effective.(ii) Support agreements. In those situations outside the United States that demand special arrangements, the Director, OCHAMPUS, may enter into support agreements through the Department of Defense with any of the Military Departments or other government agency to process CHAMPUS claims in specific geographic locations. Such agreements may be negotiated for such period of time as the Director, OCHAMPUS, or designee, may determine to be necessary to meet identified special demands.(g) Recommendations for change to 
part. The Director, OCHAMPUS, or a designee, shall establish procedures for receiving and processing recommendations for changes to this part from interested parties.(h) CH AM PUS, claim s form s. The Director, OCHAMPUS, or a designee, is responsible for the development and updating of all CHAMPUS claim forms and any other forms necessary in the administration of CHAMPUS.(i) The CH AM PU S handbook. The Director, OCHAMPUS, or a designee, shall develop the CHAMPUS,Handbook. The CHAMPUS Handbook is a general program guide for the use of CHAMPUS beneficiaries and providers and shall be updated, as required.(j) Program integrity. The Director, OCHAMPUS, or a designee, shall oversee all CHAMPUS personnel, fiscal intermediaries, providers, and beneficiaries to ensure compliance with this part. The Director, OCHAMPUS, or a designee, shall accomplish this by means of proper delegation of authority, separation of responsibilities, establishment of reports, performance evaluations, internal and external management and fiscal audits, personal or delegated reviews of CHAMPUS responsibilities, taking affidavits, exchange of information among state and federal governmental agencies, insurers, providers and associations of providers, and such other means as may

be appropriate. Compliance with law and this part shall include compliance with specific contracts and agreements, regardless of form, and general instructions, such as CHAMPUS policies, instructions, procedures, and criteria relating to CHAMPUS operation.
(k) Role o f CH AM PU S Health 

Benefits A dvisor (HBA). The CHAMPUS HBA is appointed (generally by the commander of a Uniformed Services medical treatment facility) to serve as an advisor to patients and staff in matters involving CHAMPUS. The CHAMPUS HBA may assist beneficiaries or sponsors in applying for CHAMPUS benefits, in the preparation of claims, and in their relations with OCHAM PUS and CHAMPUS fiscal intermediaries. However, the CHAM PUS HBA is not responsible for CHAMPUS policies and procedures and has no authority to make benefit determinations or obligate Government funds. Advice given to beneficiaries as to determination of benefits or level of payment is not binding on OCHAMPUS or CHAMPUS fiscal intermediaries..(l) Cooperation and exchange o f 
information with other Federal 
programs. The Director, OCHAMPUS, or a designee, shall disclose to appropriate officers or employees of the DHHS:(1) Investigation for fraud. The name and address of any physician or other individual actively being investigated for possible fraud in connection with CHAMPUS, and the nature of such suspected fraud. An active investigation exists when there is significant evidence supporting an initial complaint but there is need for further investigation.(2) Unnecessary services. The name and address of any provider of medical services, organization, or other person found, after consultation with an appropriate professional association or appropriate peer review body, to have provided unnecessary services. Such information will be released only for the purpose of conducting an investigation or prosecution, or for the administration of titles XVIII and XIX of the Social Security Act, provided that the information will be released only to the agency’s enforcement branch and that the agency will preserve the confidentiality of the information received and will not disclose such information for other than program purposes.(m) Disclosure o f information to the 
public. Records and information acquired in the administration of CHAMPUS are records of the Department of Defense and may be disclosed in accordance with DoD

Directive 5400.73, DoD 5400.7-R4, and DoD 5400.11-R5 (codified in 32 CFR Parts 286 and 286a), constituting the applicable DoD Directives and DoD Regulations implementing the Freedom of Information and the Privacy Acts.(n) Discretionary authority. When it is determined to be in the best interest of CHAMPUS, the Director, OCHAMPUS, or a designee, is granted discretionary authority to waive any requirements of this part, except that any requirement specifically set forth in 10 U.S.C.Chapter 55, or otherwise imposed by law, may not be waived. It is the intent that such discretionay authority be used only under very unusual and limited circumstances and not to deny any individual any right, benefit, or privilege provided to him or her by statute or this part. Any such exception granted by the Director, OCHAMPUS, or a designee, shall apply only to the individual circumstance or case involved and will in no way be construed to be precedentsetting.(o) Equality o f benefits. All claims submitted for benefits under CHAMPUS shall be adjudicated in a consistent, fair, and equitable manner, without regard to the rank of the sponsor.
§ 199.2 Definitions.(a) General. In an effort to be as specific as possible as to the word and intent of CHAMPUS, the following definitions have been developed. While many of the definitions are general and some assign meaning to relatively common terms within the health insurance environment, others are applicable only to CHAMPUS; however, they all appear in this part solely for the purpose of the Program. Except when otherwise specified, the definitions in this section apply generally throughout this part.(b) Specific definitions.

Absent treatment. Services performed by Chrisitan Science practitioners for a person when the person is physically present.Note.— T e c h n ic a lly , “ A b s e n t  T r e a tm e n t"  is 
a n  o b s o le te  term . T h e  cu rre n t C h r is tia n  
S c ie n c e  te rm in o lo g y  is  “ tre a tm e n t th rou gh  
p r a y e r  a n d  sp iritu a l m e a n s ,"  w h ic h  is  
e m p lo y e d  b y  a n  a u th o r iz e d  C h r is tia n  S c ie n c e  
p ra c titio n e r e ith e r w ith  th e b e n e fic ia r y  b e in g  
p re se n t or a b s e n t. H o w e v e r , to b e  co n s id e r e d  
fo r c o v e r a g e  u n d e r C H A M P U S ,  the  
b e n e fic ia r y  m u st b e  p re se n t p h y s ic a lly  w h e n  
a C h r is tia n  S c ie n c e  s e r v ic e  is re n d e re d , 
re g a r d le ss  o f  th e te rm in o lo g y  u se d .

8 See footnote 2 to § 199.1(c){2){i) 
4 Sèe footnote 1 to § 199.1(c)(2)(i) 
6 See footnote 1 to § 199,lfc)(2)(i)
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Accidental injury. Physical bodily injury resulting from an external force, blow or fall, or the ingestion of a foreign body or harmful substance, requiring immediate medical treatment.Accidental injury also includes animal and insect bites and sunstrokes. For the purpose of CHAMPUS, the breaking of a tooth or teeth does not constitute a physical bodily injury.
Active duty. Full-time duty in the Uniformed Services of the United States. It includes duty on the active list, fulltime training duty, annual training duty, and attendance while in the active Military Service, at a school designated as a Service school by law or by the Secretary of the Military Department concerned.
Active duty member. A  person on active duty in a Uniformed Service under a call or order that does not specify a period of 30 days or less.
Acupuncture. The practice of inserting needles into various body parts to pierce specific peripheral nerves for the production of counter-irritation to relieve the discomfort of pain, induce surgical anesthesia, or for other treatment purposes.
N o te .— A c u p u n c tu r e  is  n o t c o v e r e d  b y  

C H A M P U S .

Adjunctive dental care. Dental care that is medically necessary in the treatment of an otherwise covered medical (not dental) condition, is an integral part of the treatment of such medical condition, and is essential to the control of the primary medical condition. Adjunctive dental care does not include preventive, routine, restorative, or prosthodontic dental care; nor does it include emergency dental care except as it may otherwise qualify as adjunctive.
Adm ission. The formal acceptance by a hospital or other authorized institutional provider of a CHAMPUS beneficiary for the purpose of occupying a bed with the reasonable expectation that the patient will remain on inpatient status at least 24 hours with the registration and assignment of an inpatient number or designation. Institutional care in connection with in and out (ambulatory) surgery is not included within the meaning ofadmission” whether or not an inpatient number or designation is assigned by the facility.
Adopted Child. A  child taken into one’s own family by legal process and treated as one’s own child. In case of adoption, CHAMPUS eligibility begins as of 12:01 a.m. of the day of the final adoption decree.

N o t e .— T h e re  is n o  C H A M P U S  b e n e fit  
e n title m e n t d u rin g a n y  in terim  w a itin g  
p e rio d .

Allow able charge. The CHAMPUS- determined level of payment to physicians, other individual professional providers and other providers, based on one of the approved reimbursement methods set forth in paragraph (e)(3) of § 199.6 of this part. Allowable charge also may be referred to as the CHAMPUS-determined reasonable charge.
Allow able cost. The CHAMPUS- determined level of payment to hospitals or other institutions, based on one of the approved reimbursement methods set forth in paragraphs (e)(1) and (e)(2) of § 199.6 of this part. Allowable cost may also be referred to as the CHAMPUS- determined reasonable cost.
Am bulance. A  specially designed vehicle for transporting the sick or injured that contains a stretcher, linens, first aid supplies, oxygen equipment, and such lifesaving equipment required by state and local law, and that is staffed by personnel trained to provide first aid treatment.
Amount in dispute. The amount of money, determined under this part, that CHAM PUS would pay for medical services and supplies involved in an adverse determination being appealed if the appeal were resolved in favor of the appealing party. See § 199.10 for additional information concerning the determination of “amount in dispute” under this part.
Anesthesia services. The administration of an anesthetic agent by injection or inhalation, the purpose and effect of which is to produce surgical anesthesia characterized by muscular relaxation, loss of sensation, or loss of consciousness when administered by or under the direction of a physician or dentist in connection with otherwise covered surgery or obstetrical care, or shock therapy. Anesthesia services do not include hypnosis or acupuncture.
Appealable issue. Disputed questions of fact which, if resolved in favor of the appealing party, would result in the authorization of CHAM PUS benefits, or approval as an authorized provider in accordance with this part. An appealable issue does not exist if no facts are in dispute, if no CHAMPUS benefits would be payable, or if there is no authorized provider, regardless of the resolution of any disputed facts. See § 199.10 for additional information concerning the determination of “appealable issue” under this part.
Appealing party. Any party to the initial determination who files an appeal of an adverse determination or requests

a hearing under the provisions of this part.
Appropriate m edical care(i) Services performed in connection with the diagnosis or treatment of disease or injury, pregnancy, mental disorder, or well-baby care which are in keeping with the generally accepted norms for medical practice in the United States;(ii) The authorized individual professional provider rendering the medical care is qualified to perform such medical services by reason of his or her training and education and is licensed or certified by the state where the service is rendered or appropriate national organization or otherwise meets CHAM PUS standards; and(iii) The medical environment in which the medical services are performed is at the level adequate to provide the required medical care.

Attending physician. The physician who has the primary responsibility for the medical diagnosis and treatment of the patient. A  consultant, an assistant- at-surgery or an anesthesiologist is not an attending physician. Under very extraordinary circumstances, because of the presence of complex, serious, and multiple, but unrelated, medical conditions, a patient may have more than one attending physician concurrently rendering medical treatment during a single period of time.
Authorized provider. A  hospital or institutional provider, physician, or other individual professional provider, or other provider of services or supplies specifically authorized to provide benefits under CHAM PUS in § 199.6 of this part.
Basic program. The primary medical benefits authorized under Chapter 55 of title 10, United States Code, and set forth in § 199.4 of this part.
Beneficiary. An individual who has been determined to be eligible for CHAM PUS benefits, as set forth in § 199.3 of this part.
Beneficiary liability. The legal obligation of a beneficiary, his or her estate, or responsible family member to pay for the costs of medical care or treatment received. Specifically, for the purposes of services and supplies covered by CHAMPUS, beneficiary liability includes any annual deductible amount, cost-sharing amounts, or, when a provider does not submit a claim on a participating basis on behalf of the beneficiary, amounts above the CHAMPUS-determined allowable cost or charge. Beneficiary liability also includes any expenses for medical or



24012 Federal Register / V ol. 51, No. 126 / Tuesday, July 1 , 1986 / Rules and Regulationsrelated services and supplies not covered by CHAMPUS.
Brace. An orthopedic appliance or apparatus (an orthosis) used to support, align, or hold parts of the body in correct position. For the purposes of CHAMPUS, it does not include orthodontic or other dental appliances.
Certified nurse m idwife. A  registered nurse who:(i) Has pursued his or her education on a post-R.N. or master’s degree level into the area of management of care of mothers and babies throughout the maternity cycle; and(ii) Is certified by the American College of Nurse Midwives.
Certified psychiatric nurse specialist. A  licensed, registered nurse who meets the criteria in § 199.6(c)(3)(iii)(G).
CH AM PU S fisca l intermediary. An organization with which the Director, OCHAM PUS, has entered into a contract for the adjudication and processing of CHAMPUS claims and the performance of related support activities.
CH AM PU S Health Benefits Advisors 

(HBAs). Those individuals located at Uniformed Services medical facilities (on occasion at other locations) and assigned the responsibility for providing CHAMPUS information, information concerning availability of care from the Uniformed Services direct medical care system, and generally assisting beneficiaries (or sponsors). The term also includes “Health Benefits Counselor” and “CHAMPUS Advisor."
Chemotherapy. The administration of approved antineoplastic drugs for the treatment of malignancies (cancer) via perfusion, infusion, or parenteral methods of administration.
Child. An unmarried legitimate child, adopted child, stepchild, or illegitimate child, who otherwise meets the requirements (including age requirements) set forth in § 199.3(b)(2)(iv) of this part.
Chiropractor. A practitioner of chiropractic (also called chiropraxis); essentially a system of therapeutics based upon the claim that disease is caused by abnormal function of the nerve system. It attempts to restore normal function of the nerve system by manipulation and treatment of the structures of the human body, especially those of the spinal column.Note.— S e r v ic e s  o f  c h iro p ra cto rs  a re n o t  

c o v e r e d  b y  C H A M P U S .

Christian science nurse. An individual who has been accredited as a Christian Science Nurse by the Department of Care of the First Church of Christ, Scientist, Boston, Massachusetts, and listed (or eligible to be listed) in the

Christian Science Journal at the time the service is provided. The duties of Christian Science nurses are spiritual and are nonmedical and nontechnical nursing care performed under the direction of an accredited Christian Science practitioner. There exist two levels of Christian Science nurse accreditation:(i) Graduate Christian Science nurse. This accreditation is granted by the Department of Care of the First Church of Christ, Scientist, Boston, Massachusetts, after completion of a 3- year course of instruction and study.(ii) Practical Christian Science nurse. This accreditation is granted by the Department of Care of the First Church of Christ, Scientist, Boston, Massachusetts, after completion of a 1- year course of instruction and study.
Christian Science practitioner. An individual who has been accredited as a Christian Science Practitioner for the First Church, Scientist, Boston, Massachusetts, and listed (or eligible to be listed) in the Christian Science 

Journal at the time the service is provided. An individual who attains this accreditation has demonstrated results of his or her healing through faith and prayer rather than by medical treatment. Instruction is executed by an accredited Christian Science teacher and is continuous.
Christian Science sanatorium. A  sanatorium either operated by the First Church of Christ, Scientist, or listed and certified by the First Church of Christ, Scientist, Boston, Massachusetts.
Chronic m edical condition. A  medical condition that is not curable, but which is under control through active medical treatment. Such chronic conditions may have periodic acute episodes and may require intermittent inpatient hospital care. However, a chronic medical condition can be controlled sufficiently to permit generally continuation of some activities of persons who are not ill (such as work and school).
Chronic renal disease (CRD). The end stage of renal disease which requires a continuing course of dialysis or a kidney transplantation to ameliorate uremic symptoms and maintain life.
Clinical psychologist. A  psychologist, certified or licensed at the independent practice level in his or her state, who meets the criteria in § 199.6(c)(3)(iii)(A).
Clinical social worker. An individual who is licensed or certified as a clinical social worker and meets the criteria listed in § 199.6.
Collateral visits. Sessions with the patient’s family or significant others for purposes of information gathering or implementing treatment goals.

Com bined daily charge. A  billing procedure by an inpatient facility that uses an inclusive flat rate covering all professional and ancillary charges without any itemization.
Com plications o f pregnancy. One of the following, when commencing or exacerbating during the term of the pregnancy:(i) Caesarean delivery; hysterotomy.(ii) Pregnancy terminating before expiration of 26 weeks, except a voluntary abortion.(iii) False labor or threatened miscarriage.(iv) Nephritis or pyelitis of pregnancy.(v) Hyperemesis gravidarum.(vi) Toxemia.(vii) Aggravation of a heart condition or diabetes.(viii) Premature rupture of membrane.(ix) Ectopic pregnancy.(x) Hemorrhage.(xi) Other conditions as may be determined by the Director, OCHAMPUS, or a designee.
Confinement. That period of time from the day of admission to a hospital or other institutional provider, to the day of discharge, transfer, or separation from the facility, or death. Successive admissions also may qualify as one confinement provided not more than 60 days have elapsed between the successive admissions, except that successive admissions related to a single maternity episode shall be considered one confinement, regardless of the number of days between admissions.
Congenital anomaly. A  condition existing at or from birth that is a significant deviation from the common form or norm and is other than a common racial or ethnic feature. For purposes of CHAMPUS, congenital anomalies do not include anomalies relating to teeth (including malocclusion or missing tooth buds) or structures supporting the teeth, or to any form of hermaphroditism or sex gender confusion. Examples of congenital anomalies are harelip, birthmarks, webbed fingers or toes, or such other conditions that the Director, OCHAM PUS, or a designee, may determine to be congenital anomalies.Note.—Also refer to §199.4(e){7) of this part.
Consultation. A  deliberation with a specialist physician or dentist requested by the attending physician primarily responsible for the medical care of the patient, with respect to the diagnosis or treatment in any particular case. A  consulting physician or dentist may perform a limited examination of a given



Federal Register / V o l. 51, N o. 126 / Tuesday, July 1, 1986 / Rules and Regulations 24013
system «r one requiring a complete diagnostic history and examination. To qualify as a consultation, a written report to the attending physician of the findings of the consultant is required.Note.—Staff consultations required b y  
rules and regulations of the medical staff of a 
h o sp ita l or other institutional provider do not 
q u a lify  as consultation.

Consulting physician or dentist. A  physician or dentist, other than the attending physician, who performs a consultation.
Coordination o f benefits. The coordination, on a primary or secondary payer basis, of the payment of benefits between two or more health care coverages to avoid duplication of benefit payments.
Cosmetic, reconstructive, or plastic 

surgery. Surgery that can be expected primarily to improve the physical appearance of a beneficiary, or that is performed primarily for psychological purposes, or that restores form, but does not correct or improve materially a bodily function.
Cost-share. The amount of money for which the beneficiary (or sponsor) is responsible in connection with otherwise covered inpatient and outpatient services (other than the annual fiscal year deductible or disallowed amounts) as set forth in §199.4(f) and §199.5(b) of this part, Costsharing may also be referred to as “copayment."
Custodial care. Care rendered to a patient—(i) who is disabled mentally or physically and such disability is expected to continue and be prolonged, and(ii) who requires a protected, monitored, or controlled environment whether in an institution or in the home, and(iii) who requires assistance to support the essentials of daily living, and(iv) who is not under active and specific medical, surgical, or psychiatric treatment that will reduce the disability to the extent necessary to enable the patient to function outside the protected, monitored, or controlled environment.A custodial care determination is not precluded by the fact that a patient is under the care of a supervising or attending physician and that services are being ordered and prescribed to support and generally maintain the patient’s condition, or provide for the patient’s comfort, or ensure the manageability of the patient. Further, a custodial care determination is not precluded because the ordered and prescribed services and supplies are

being provided by an R.N., L.P.N., or L.V.N.Note.—The determination of custodial care in no way implies that the care being rendered is not required by the patient; it only means that it is the kind of care that is not covered under the Basic Program.
D ay or night care. A  program of services for the diagnosis, care, and treatment of persons with psychiatric disorders that provides a planned medical therapeutic program for patients who do not require full-time hospitalization but who need broader programs than are possible through outpatient visits. Patients may participate in such programs on a day or night basis but not both programs (to do so would constitute inpatient psychiatric hospitalization). Such programs must vest patient care under the supervision of a professional staff of licensed physicians. Such programs also must be operated under the auspices, either by contract or direct administration, of a hospital accredited by the Joint Commission on Accreditation of Hospitals (JCAH) or a community mental health center.Note.—The term “day or night center” is frequently used inappropriately to connote a single free-standing facility. This term is synonymous with the term “partial hospitalization.”
Days. Calendar days.
Deceased service member. A  person who, at the time of his or her death, was an active duty member of a Uniformed Service under a call or order that did not specify a period of 30 days or less; or a retiree of a Uniformed Service.
Deductible. Payment by a beneficiary of the first $50 of the CHAMPUS- determined allowable costs or charges for otherwise covered outpatient services or supplies provided in any one fiscal year; or for a family, the aggregate payment by two or more beneficiaries who submit claims of the first $100.
Deductible certificate. A  statement issued to the beneficiary (or sponsor) by a CHAM PUS fiscal intermediary certifying to deductible amounts satisfied by a CHAM PUS beneficiary for any applicable fiscal year.
Defense Enrollment E ligibility  

Reporting System  (DEERS). The automated system that is composed of two phases:(i) Enrolling all active duty and retired service members, their dependents, and the dependents of deceased service members, and(ii) Verifying their eligibility for health care benefits in the direct care facilities and through CHAMPUS.
Dentist. Doctor of Dental Medicine (D.M.D.) or Doctor of Dental Surgery

(D.D.S.) who is licensed to practice dentistry by an appropriate authority.
Dependent. A  person who bears any of the following relationships to an active duty member (under a call or order that does not specify a period of 30 days or less), retiree, or deceased active duty member or retiree, of a Uniformed Service, that is, lawful spouse, former spouse (in certain circumstances), unremarried widow or widower, or child; or a spouse and child of an active duty member of the armed forces of foreign North Atlantic Treaty Organization (NATO) nations (refer to § 199.3(b) of this part).
Deserter or desertion status. A  service member is a deserter, or in a desertion status, when the Uniformed Service concerned has made an administrative determination to that effect, or the member’s period of unauthorized absence has resulted in a court-martial conviction of desertion. Administrative declarations of desertion normally are made when a member has been an unauthorized absentee for over 30 days, but particular circumstances may result in an earlier declaration. Entitlement to CHAM PUS benefits ceases as of 12.01 a.m. on the day following the day the desertion status is declared. Benefits are not to be authorized for treatment received during a period of unauthorized absence that results in a court-martialconviction for desertion. Dependent ...eligibility for benefits is reestablished when a deserter is returned to military control and continues, even though the member may be in confinement, until any discharge is executed. When a deserter status is later found to have been determined erroneously, the status of deserter is considered never to have existed, and the member’s dependents will have been eligible continuously for benefits under CHAMPUS.
Diagnostic adm ission. An admission to a hospital or other authorized institutional provider, or an extension of a stay in such a facility, primarily for the purpose of performing diagnostic tests, examinations, and procedures.
Doctor o f Dental M edicine (D .M .D .).A  person who has received a degree in dentistry, that is, that department of the healing arts which is concerned with the teeth, oral cavity, and associated structures.
Doctor o f M edicine (M .D .).A  person who has graduated from a college of allopathic medicine and who is entitled legally to use the designation M.D.
Doctor o f Osteopathy (D .O .). A  practitioner of osteopathy, that is, a system of therapy based on the theory that the body is capable of making its own remedies against disease and other
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Dom iciliary care. Inpatient institutional care provided the beneficiary not because it is medically necessary, but because the care in the home setting is not available, is unsuitable, or members of the patient’s family are unwilling to provide the care. Institutionalization because of abandonment constitutes domiciliary care.

N o t e .— D o m ic ilia r y  c a re  is  n o t c o v e r e d  
u n d e r e ith e r th e C H A M P U S  B a s ic  P ro gra m  or 
the P rogram  fo r  th e H a n d ic a p p e d  (P F T H ).

Donor. An individual who supplies living tissue or material to be used in another body, such as a person who furnishes a kidney for renal transplant.
Double coverage. When a CHAMPUS beneficiary also is enrolled in another insurance, medical service, or health plan that duplicates all or part of a beneficiary’s CHAMPUS benefits.
Double coverage plan. The specific insurance, medical service, or health plan under which a CHAMPUS beneficiary has entitlement to medical beneifts that duplicate CHAMPUS benefits in whole or in part. Double coverage plans do not include:(i) Medicaid.(ii) Coverage specifically designed to supplement CHAM PUS benefits.(iii) Entitlement to receive care from the Uniformed Services medical facilities; or(iv) Entitlement to receive care from Veterans Administration medical care facilities.
Durable m edical equipment.Equipment for which the allowable charge is over $100 and which:(i) Is medically necessary for the treatment of a covered illness or injury:(ii) Improves the function of a malformed, diseased, or injured body part, or retards further deterioration of a patient’s physical condition;(iii) Is used primarily and customarily to serve a medical purpose rather than primarily for transportation, comfort, or convenience;(iv) Can withstand repeated use;(v) Provides the medically appropriate level of performance and quality for the medical condition present (that is, nonluxury and nondeluxe); and(vi) Is other than spectacles, eyeglasses, contact lenses, or other

optical devices, hearing aids, or other communication devices.
Emergency inpatient adm ission. An unscheduled, unexpected, medically necessary admission to a hospital or other authorized institutional provider for treatment of a medical condition meeting the definition of medical emergency and which is determined to require immediate inpatient treatment by the attending physician.
Essentials o f daily living. Care that consists of providing food (including special diets), clothing, and shelter; personal hygiene services; observation and general monitoring; bowel training or management; safety precautions; general preventive procedures (such as turning to prevent bedsores); passive exercise; companionship; recreation; transportation; and such other elements of personal care that reasonably can be performed by an untrained adult with minimal instruction or supervision.
Experimental. Medical care that essentially is investigatory or an unproven procedure or treatment regimen (usually performed under controlled medicolegal conditions) that does not meet the generally accepted standards of usual professional medical practice in the general medical community, The conduct of biomedical or behavioral research involving human subjects at risk to physical, psychological, or social injury is experimental medicine. For the purposes of CHAMPUS, any medical services or supplies provided under a scientific research grant, either public or private, are classified as “experimental.” (Financial grants-in-aid to an individual beneficiary are not considered grants for this purpose.) Use of drugs and medicines and devices not approved by the Food and Drug Administration for general use by humans (even though approved for testing on human beings) also is considered experimental. However, if a drug or medicine is listed in the U.S. Pharmacopeia or the 

National Formulary and requires a prescription, it is not considered experimental even if it is under investigation by the U.S. Food and Drug Administration as to its effectiveness.
N o t e .— In a r e a s  o u ts id e  th e  U n ite d  S ta te s , 

s ta n d a r d s  c o m p a r a b le  to  th o se  o f  th e U .S .  
F o o d  a n d  D ru g  A d m in is tr a tio n  is  th e  
C H A M P U S  o b je c tiv e .

Extram edical individual providers o f 
care. Individuals who do counseling or nonmedical therapy and whose training and therapeutic concepts are outside the medical field, as specified in § 199.6 of this part.

Former spouse. A  former husband or wife of a Uniformed Service member or

former mmeber who meets the criteria as set forth in § 199.3(b)(2)(ii) of this part.
Full-tim e course o f higher education.

A  complete, progressive series of studies to develop attributes such as knowledge, skill, mind, and character, by formal schooling at a college or university, and which meets the criteria set out in § 199.3 of this part. To qualify as full- time, the student must be carrying a course load of a minimum of 12 credit hours or equivalent each semester.
General sta ff nursing service. All nursing care (other than that provided by private duty nurses) including, but not limited to, general duty nursing, emergency room nursing, recovery room nursing, intensive nursing care, and group nursing arrangements performed by nursing personnel on the payroll of the hospital or other authorized institution.
Good faith paym ents. Those payments made to civilian sources of medical care who provided medical care to persons purporting to be eligible beneficiaries but who are determined later to be ineligible for CHAMPUS benefits. (The ineligible person usually possesses an erroneous or illegal identification card.) To be considered for good faith payments, the civilian source of care must have exercised reasonable precautions in identifying a person claiming to be an eligible beneficiary.
Hospital, acute care (general and 

special). An institution that meets the criteria as set forth in § 199.6(b)(4)(i) of this part.
Hospital, long-term (tuberculosis, 

chronic care, or rehabilitation). An institution that meets the criteria as set forth in § 199.6{b)(4)(iii) of this part.
Hospital, phychiatric. An institution that meets the criteria as set forth in § 199.6(b)(4)(ii) of this part.
Illegitim ate child. A  child not recognized as a lawful offspring; that is, a child born of parents not married to each other.
Immediate fam ily. The spouse, natural parent, child and sibling, a dopted child and adoptive parent, stepparent, stepchild, grandparent, grandchild, stepbrother and stepsister, father-in-law, mother-in-law of the beneficiary, or provider, as appropriate. For purposes of this definition only, to determine who may render services to a beneficiary, the step-relationship continues to exist even if the marriage upon which the relationship is based terminates through divorce or death of one of the parents.
Independent laboratory. A  freestanding laboratory approved for participation under Medicare and
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Infirmaries. Facilities operated by student health departments of colleges and universities to provide inpatient or outpatient care to enrolled students. When specifically approved by the Director, OCHAMPUS, or a designee, a boarding school infirmary also is included.
Initial determination. A  formal written decision on a CHAMPUS claim, a request for benefit authorization, a request by a provider for approval as an authorized CHAMPUS provider, or a decision disqualifying or excluding a provider as an authorized provider under CHAMPUS. Rejection of a claim or a request for benefit or provider authorization for failure to comply with administrative requirements, including failure to submit reasonably requested information, is not an initial determination. Responses to general or specific inquiries regarding CHAMPUS benefits are not initial determinations.
In-out surgery. Surgery performed in the outpatient department of a hospital or other institutional provider, in a physician’s office or the office of another individual professional provider, in a clinic, or in a “freestanding” ambulatory surgical center which does not involve a formal inpatient admission for a period of 24 hours or more.
Inpatient. A  patient who has been admitted to a hospital or other authorized institution for bed occupancy for purposes of receiving necessary medical care, with the reasonable expectation that the patient will remain in the institution at least 24 hours, and with the registration and assignment of an inpatient number or designation. Institutional care in connection with in and out (ambulatory) surgery is not included within the meaning of inpatient whether or not an inpatient number or designation is made by the hospital or other institution. If death occurs before actual inpatient admission (such as in the emergency room), no inpatient admission exists even though had the patient lived, an inpatient admission would have occurred.
Intensive care unit (ICU). A  special segregated unit of a hospital in which patients are concentrated by reason of serious illness, usually without regard to diagnosis. Special lifesaving techniques and equipment regularly and immediately are available within the unit, and patients are under continuous observation by a nursing staff specially trained and selected for the care of this type patient. The unit is maintained on a continuing rather than an intermittent or temporary basis. It is not a

postoperative recovery room nor a postanesthesia room. In some large or highly specialized hospitals, the ICUs may be further refined for special purposes, such as for respiratory conditions, cardiac surgery, coronary care, bum care, or neurosurgery. For the purposes of CHAMPUS, these specialized units would be considered ICUs if they otherwise conformed to the definition of an ICU.
Intern. A  graduate of a medical or dental school serving in a hospital in preparation to being licensed to practice medicine or dentistry.
Laboratory and pathological services. Laboratory and pathological examinations (including machine diagnostic tests that produce hard-copy results) ordered by the attending physician when necessary to, and rendered in connection with medical, obstetrical, or surgical diagnosis or treatment of an illness or injury, or in connection with well-baby care.
Legitim ized child. A  formerly illegitimate child who is considered legitimate by reason of qualifying actions recognized in law.
Licensed practical nurse (L.P.N .J. A  person who is prepared specially in the scientific basis of nursing; who is a graduate of a school of practical nursing; whose qualifications have been examined by a state board of nursing; and who has been authorized legally to practice as an L.P.N. under the supervision of a physician.
Licensed vocational nurse (L. V .N .J A  person who specifically is prepared in the scientific basis or nursing; who is a graduate of a school of vocational nursing; whose qualifications have been examined by a state board of nursing; and who has been authorized legally to practice as a L.V.N. under the supervision of a physician.
Long-term hospital care. Any inpatient hospital stay that exceeds 30 days.
Management plan. A  detailed description of the medical history of and proposed therapy for a CHAM PUS beneficiary seeking benefits under the PFTH as set forth in § 199.5 of this part. A  management plan must include, at a minimum, a diagnosis (either in the 

International Classification o f D iseases, 
9th Revision, C lin ica l M odification 
(ICD -9-CM ) or the Diagnostic and 
Statistical M anual o f M ental Disorders, 
Third Edition (DSM -III)); detailed reports of prior treatment, family history, social history, history of handicapping condition, and physical examination; diagnostic test results; consultants (if any) reports; proposed therapeutic approach and modality (including anticipated length of time the

proposed modality will be required); prognosis; problem list; and all inclusive current or anticipated monthly charges related to the proposed management plan. If the management plan involves the transfer of a beneficiary from a hospital or another inpatient facility, medical records related to that inpatient stay also are required as a part of the management plan documentation.
Marriage and fam ily counselor or 

pastoral counselor. A  person who has completed a recognized graduate professional education with the minimum of an earned master’s degree from an accredited educational institution in an appropriate behavioral science field or mental health discipline and meets the experience requirements set forth in § 199.6 of this part.
M aternity care. Care and treatment related to conception, delivery, and abortion, including prenatal and postnatal care (generally through the 6th post-delivery week), and also including treatment of the complications of pregnancy.
M edicaid. Those medical benefits authorized under Title XIX of the Social Security Act provided to welfare recipients and the medically indigent through programs administered by the various states.
M edical. The generally used term which pertains to the diagnosis and treatment of illness, injury, pregnancy, and mental disorders by trained and licensed or certified health professionals. For purposes of CHAMPUS, the term “medical” should be understood to include “medical, psychological, surgical, and obstetrical,” unless it is specifically stated that a more restrictive meaning is intended.
M edical emergency. The sudden and unexpected onset of a medical condition or the acute exacerbation of a chronic condition that is threatening to life, limb, or sight, and requires immediate medical treatment or which manifests painful symptomatology requiring immediate palliative efforts to alleviate suffering. Medical emergencies include heart attacks, cardiovascular accidents, poisoning, convulsions, kidney stones, and such other acute medical conditions as may be determined to be medical emergencies by the Director, OCHAM PUS, or a designee. In the case of a pregnancy, a medical emergency must involve a sudden and unexpected medical complication that puts the mother, the baby, or both, at risk. Pain would not, however, qualify a maternity case as an emergency, nor would incipient birth after the 34th week of gestation, unless an otherwise qualifying medical condition is present. Examples
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M edically or psychologically 

necessary. The frequency, extent, and types of medical services or supplies which represent appropriate medical care and that are generally accepted by qualified professionals to be reasonable and adequate for the diagnosis and treatment of illness, injury, pregnancy, and mental disorders or that are reasonable and adequate for well-baby care.
M edical supplies and dressings 

(consumables). Necessary medical or surgical supplies (exclusive of durable medical equipment) that do not withstand prolonged, repeated use and that are needed for the proper medical management of a condition for which benefits are otherwise authorized under CHAMPUS, on either an inpatient or outpatient basis. Examples include disposable syringes for a diabetic, colostomy sets, irrigation sets, and ace bandages.
M edicare. These medical benefits authorized under Title XVIII of the Social Security Act provided to persons 65 or older, certain disabled persons, or persons with chronic renal disease, through a national program administered by the DHHS, Health Care Financing Administration, Medicare Bureau,
M ental disorder. For purposes of the payment of CHAM PUS benefits, a mental disorder is a nervous or mental condition that involves a clinically significant behavioral or psychological syndrome or pattern that is associated with a painful symptom, such as distress, and that impairs a patient’s ability to function in one or more major life activities. Additionally, the mental disorder must be one of those conditions listed in the DSM-III.
M ental retardation. Subnormal general intellectual functioning associated with impairment of either learning and social adjustment or maturation, or both. The diagnostic classification of moderate and severe mental retardation relates to intelligence quotient (IQ) as follows:(i) Moderate. Moderate mental retardation IQ 36-51.(ii) Severe. Severe mental retardation IQ 35 and under.
M issing in action (M IA). A  battle casualty whose whereabouts and status are unknown, provided the absence appears to be involuntary and the

service member is not known to be in a status of unauthorized absence.Note.—Claims for eligible CHAMPUS beneficiaries whose sponsor is classified as MIA are processed as dependents of an active duty service member.
M orbid obesity. The body weight is 100 pounds over ideal weight for height and bone structure, according to the most current Metropolitan Life Table, and such weight is in association with severe medical conditions known to have higher mortality rates in association with morbid obesity; or, the body weight is 200 percent or more of the ideal weight for height and bone structure according to the most current Metropolitan Life Table. The associated medical conditions are diabetes mellitus, hypertension, cholecystitis, narcolepsy, pickwickian syndrome (and other severe respiratory diseases), hypothalmic disorders, and severe arthritis of the weight-bearing joints.
North Atlantic Treaty Organization 

(NA TO) member. A  military member of an armed force of a foreign NATO nation who is on active duty and who, in connection with official duties, is stationed in or passing through the United States. The foreign NATO nations are Belgium, Canada, Denmark, France, Federal Republic of Germany, Greece, Iceland, Italy, Luxembourg, the Netherlands, Norway, Portugal, Spain, Turkey, and the United Kingdom.
Naturopath. A  person who practices naturopathy, that is, a drugless system of therapy making use of physical forces such as air, light, water, heat, and massage.Note.—Services of a naturopath are not covered by CHAMPUS.
N onavailability statement. A  certification by a commander (or a designee) of a Uniformed Services medical treatment facility recorded on DD Form 1251, generally for the reason that the needed medical care being requested by a CHAM PUS beneficiary cannot be provided at the facility concerned because the necessary resources are not available.
Nonparticipating provider. A  hospital or other authorized institutional provider, a physician or other authorized individual professional provider, or other authorized provider that furnished medical services or supplies to a CHAM PUS beneficiary, but who did not agree on the CHAM PUS claim form to participate or to accept the CHAMPUS-determined allowable cost or charge as the total charge for the services. A  nonparticipating provider looks to the beneficiary or sponsor for payment of his or her charge, not CHAMPUS. In such cases, CHAM PUS

pays the beneficiary or sponsor, not the provider.
O fficia l form ularies. A  book of official standards for certain pharmaceuticals and preparations that are not included in the U.S. Pharmacopeia.
Optometrist (Doctor o f Optometry). A person trained and licensed to examine and test the eyes and to treat visual defects by prescribing and adapting corrective lenses and other optical aids, and by establishing programs of exercises.
Oral surgeon (D .D .S. or D .M .D .). A  person who has received a degree in dentistry and who limits his or her practice to oral surgery, that is, that branch of the healing arts that deals with the diagnosis and the surgical correction and adjunctive treatment of diseases, injuries, and defects of the mouth, the jaws, and associated structures.
Orthopedic shoes. Shoes prescribed by an orthopedic surgeon to effect changes in foot or feet position and alignment and which are not an integral part of a brace.
Other allied health professionals. Individual professional providers other than physicians, dentists, or extramedical individual providers, as specified in § 199.6 of this part.
Other specialized treatment facilities 

(STFs). Certain specialized medical treatment facilities, either inpatient or outpatient, other than those specifically defined, that provide courses of treatment prescribed by a doctor of medicine or osteopathy; when the patient is under the supervision of a doctor of medicine or osteopathy during the entire course of the inpatient admission or the outpatient treatment; when the type and level of care and services rendered by the institution are otherwise authorized in this Regulation; when the facility meets all licensing or other certification requirements that are extant in the jurisdiction in which the facility is located geographically; which is accredited by the Joint Commission on Accreditation if an appropriate accreditation program for the given type of facility is available; and which is not a nursing home, intermediate facility, halfway house, home for the aged, or other institution of similar purpose.
Outpatient. A  patient who has not been admitted to a hospital or other authorized institution as an inpatient.
Participating provider. A  hospital or other authorized institutional provider, a physician or other authorized individual professional provider, or other authorized provider that furnished services or supplies to a CHAMPUS beneficiary and that has agreed, by act
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Party to a hearing. An appealing party or parties and CHAMPUS.
Party to the initial determination. Includes CHAMPUS and also refers to a CHAMPUS beneficiary and a participating provider of services whose interests have been adjudicated by the initial determination. In addition, a provider who has been denied approval as an authorized CHAMPUS provider is a party to that initial determination, as is a provider who is disqualified or excluded as an authorized provider under CHAMPUS, unless the provider is excluded based on a determination of abuse or fraudulent practices or procedures under another federal or federally funded program. See § 199.10 for additional information concerning parties not entitled to administrative review under the CHAMPUS appeals and hearing procedures.
Pharmacist. A  person who is trained specially in the scientific basis of pharmacology and who is licensed to prepare and sell or dispense drugs and compounds and to make up prescriptions ordered by a physician.
Physical m edicine services or 

physiatry services. The treatment of disease or injury by physical means such as massage, hydrotherapy, or heat.
Physical handicap. A  physical condition of the body that meets the following criteria:(i) Duration. The condition is expected to result in death, or has lasted, or with reasonable certainty is expected to last, for a minimum period of 12 months; and(ii) Extent. The condition is of such severity as to preclude the individual from engaging in substantially basic productive activities of daily living expected or unimpaired persons of the same age group.
Physical therapist. A  person who is trained specially in the skills and techniques of physical therapy (that is, the treatment of disease by physical agents and methods such as heat, massage, manipulation, therapeutic exercise, hydrotherapy, and various forms of energy such as electrotherapy and ultrasound), who has been authorized legally (that is, registered) to administer treatments prescribed by a physician and who is entitled legally to use the designation “Registered Physical

Therapist.” A  physical therapist also may be called a physiotherapist.
Physician. A  person with a degree of Doctor of Medicine (M.D.) or Doctor of Osteopathy (D.O.) who is licensed to practice medicine by an appropriate authority.
Podiatrist (Doctor o f Podiatry or 

Surgical Chiropody). A  person who has received a degree in podiatry (formerly called chiropody), that is, that specialized field of the healing arts that deals with the study and care of the foot, including its anatomy, pathology, and medical and surgical treatment.
Preauthorization. A  decision issued in writing by the Director, OCHAMPUS, or a designee, that CHAM PUS benefits are payable for certain services that a beneficiary has not yet received.
Prescription drugs and m edicines. Drugs and medicines which at the time of use were approved for general use by humans by the U.S. Food and Drug Administration as listed in the U.S. 

Pharmacopeia and National Formulary, were available commercially, and which, by law of the United States, require a physician’s or dentist’s prescription, except that it includes insulin for known diabetics whether or not a prescription is required.
N o te .— T h e  fa c t  th a t th e U .S .  F o o d  a n d  

D ru g  A d m in is tr a tio n  h a s  a p p r o v e d  a  d ru g  fo r  
te stin g  o n  h u m a n s  w o u ld  n o t q u a lify  it w ith in  
th is  d e fin itio n .

Preventive care. Diagnostic and other medical procedures not related directly to a specific illness, injury, or definitive set of symptoms, or obstetrical care, but rather performed as periodic health screening, health assessment, or health maintenance.
Primary payer. The plan or program whose medical benefits are payable first in a double coverage situation.
Private duty (special) nursing 

services. Skilled nursing services rendered to an individual patient requiring intensive medical care. Such private duty (special) nursing must be by an actively practicing registered nurse (R.N.) or licensed practical or vocational nurse (L.P.N. or L.V.N.) only when the medical condition of the patient requires intensive skilled nursing services (rather than primarily providing the essentials of daily living) and when such skilled nursing care is ordered by the attending physician.
Private room. A  room with one bed that is designated as a private room by the hospital or other authorized institutional provider.
Program for the handicapped (PFTH). The special program set forth in § 199.5 of this part, through which dependents of active duty members receive

supplemental benefits for the moderately or severely mentally retarded and the seriously physically handicapped over and above those medical benefits available under the Basic Program.
Prosthetic device (prosthesis). An artificial substitute for a missing body part.
Provider. A  hospital or other institutional provider, a physician, or other individual professional provider, or other provider of services or supplies as specified in § 199.6 of this part.
Radiation therapy services. The treatment of diseases by x-ray, radium, or radioactive isotopes when ordered by the attending physician.
Referral. The act or an instance of referring a CHAM PUS beneficiary to another authorized provider to obtain necessary medical treatment. Under CHAMPUS, only a physician may make referrals.
Registered nurse. A  person who is prepared specially in the scientific basis of nursing, who is a graduate of a school of nursing, and who is registered for practice after examination by a state board of nurse examiners or similar regulatory authority, who holds a current, valid license, and who is entitled legally to use the designation R.N.
Representative. Any person who has been appointed by a party to the initial determination as counsel or advisor and who is otherwise eligible to serve as the counsel or advisor of the party to the initial determination, particularly in connection with a hearing.
Resident (medical). A  graduate physician or dentist who has an M.D. orD.O. degree, or D.D.S. or D.M.D. degree, respectively, is licensed to practice, and who choose to remain on the house staff of a hospital to get further training that will qualify him or her for a medical or dental specialty.
Residential treatment center (RTC). A  facility (or distinct part of a facility) which meets the criteria in § 199.6(b)(4)(v).
Retiree. A  member or former member of a Uniformed Service who is entitled to retired, retainer, or equivalent pay based on duty in a Uniformed Service.
Routine eye exam inations. The services rendered in order to determine the refractive state of the eyes.
Secondary payer. The plan or program whose medical benefits are payable in double coverage situations only after the primary payer has adjudicated the claim.
Sem iprivate room. A  room containing at least two beds. If a room is designated publicly as a semiprivate
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Skilled  nursing facility. An institution (or a distinct part of an institution) that meets the criteria as set forth in § 199.6(b)(4)(iv) of this part.
Skilled  nursing service. A  service that can only be furnished by an R.N., or L.P.N. or L.V.N., and is required to be performed under the supervision of a physician to ensure the safety of the patient and achieve the medically desired result. Examples of skilled nursing services are intravenous for intramuscular injections, levin tube or gastrostomy feedings, or tracheotomy aspiration and insertion. Skilled nursing services are other than those services that provide primarily support for the essentials of daily living or that could be performed by an untrained adult with minimum instruction or supervision.
Special tutoring. Teaching or instruction provided by a private teacher to an individual usually in a private or separate setting to enhance the educational development of an individual in one or more study areas.
Spectacles, eyeglasses, and lenses. Lenses, including contact lenses, that help to correct faulty vision.
Sponsor. An active duty member, retiree, or deceased active duty member or retiree, of a Uniformed Service upon whose status his or her dependents’ eligibility for CHAMPUS is based.
Spouse. A  lawful wife or husband regardless of whether or not dependent upon the active duty member or retiree.
Student status. A  dependent of a member or former member of a Uniformed Service who has not passed his or her 23rd birthday, and is enrolled in a full-time course of study in an institution of higher learning.
Suppliers o f portable X -ray services.A  supplier that meets the conditions of coverage of the Medicare program, set forth in the Medicare regulations (42 CFR 405.1411 through 405.1416 (as amended)) or the Medicaid program in the state in which the covered service is provided.
Surgery. Medically appropriate operative procedures, including related preoperative and postoperative care; reduction of fractures and dislocations; injections and needling procedures of the joints; laser surgery of the eye; and those certain procedures listed in § 199.4(c)(2)(i) of this part
Surgical assistant. A  physician who assists the operating surgeon in the performance of a covered surgical service when such assistance is certified as necessary by the attending surgeon,

when the type of surgical procedure being performed is of such complexity and seriousness as to require a surgical assistant, and when interns, residents, or other house staff are not available to provide the surgical assistance services in the specialty area required.
Tim ely filing. The filing of CHAMPUS claims within the prescribed time limits as set forth in § 199.7 of this part.
Treatment plan. A  detailed description of the medical care being rendered or expected to be rendered a CHAMPUS beneficiary seeking approval for inpatient benefits for which preauthorization is required as set forth in § 199.4(b) of this part. A  treatment plan must include, at a minimum, a diagnosis (either ICD-9-CM  or DSM-III); detailed reports of prior treatment, medical history, family history, social history, and physical examination; diagnostic test results; consultant’s reports (if any); proposed treatment by type (such as surgical, medical, and psychiatric); a description of who is or will be providing treatment (by discipline or specialty); anticipated frequency, medications, and specific goals of treatment; type of inpatient facility required and why (including length of time the related inpatient stay will be required); and prognosis. If the treatment plan involves the transfer of a CHAM PUS patient from a hospital or another inpatient facility, medical records related to that inpatient stay also are required as a part of the treatment plan documentation.
Uniformed Services. The Army, Navy, Air Force, Marine Corps, Coast Guard, Commissioned Corps of the USPHS, and the Commissioned Corps of the N O A A .
Veteran. A  person who served in the active military, naval, or air service, and who was discharged or released therefrom under conditions other than dishonorable.Note.—Unless the veteran is eligible for “retired pay,” “retirement pay,” or “retainer pay,” which refers to payments of a continuing nature and are payable at fixed intervals from the government for military service neither the veteran nor his or her dependents are eligible for benefits under CHAMPUS.
W ell-baby care. A  specific program of periodic health screening, developmental assessment, and routine immunization for children from birth up to 2 years.
Widow or widower. A  person who was a spouse at the time of death of the active duty member or retiree and who has not remarried.
W orker’s compensation benefits. Medical benefits available under any worker’s compensation law (including the Federal Employees Compensation

Act), occupational disease law, employers liability law, or any other legislation of similar purpose, or under the maritime doctrine of maintenance, wages, and cure.
X-ray Services. An x-ray examination from which an x-ray film or other image is produced, ordered by the attending physician when necessary and rendered in connection with a medical or surgical diagnosis or treatment of an illness or injury, or in connection with maternity or well-baby care.

§199.3 Eligibility.(a) General. This section sets forth those persons who, by the provisions of 10 U.S.C., Chapter 55, and the NATO Status of Forces Agreement, are eligible for CHAM PUS benefits. For additional statements concerning the special requirements of the PFTH, refer to§ 199.5 of this part. A  determination that a person is eligible does not entitle such a person automatically to CHAMPUS payments. Other Sections of this part set forth additional requirements that must be met before any CHAM PUS benefits may be extended. Additionally, the use of CHAMPUS may be denied if a Uniformed Service medical facility capable of providing the needed care is available.(b) Persons eligible.—(1) Retiree. A  member or former member of a Uniformed Service who is entitled to retired, retainer, or equivalent pay based on duty in a Uniformed Service.(2) Dependent. A  person who bears one of the following relationships to an active duty member (under a call or order that does not specify a period of 30 days or less), to a retiree, to a NATO member who is stationed in or passing through the United States on official business, or to a deceased person who, at the time of death, was an active duty member or a retiree.Note.—According to section 767 of the Department of Defense Appropriation Act, 1981, (Pub. L. 96-527), from December 15,1980, through September 30,1981, spouses and children of NATO members are eligible only for o utpatient CHAMPUS benefits while officially accompanying the NATO member who is stationed in or passing through the United States on official business.Availability of benefits after September 30.1981, will depend on the language of future appropriation acts.(i) Spouse. A  lawful husband or wife, regardless of whether or not dependent upon the active duty member or retiree.(ii) Former spouse. To be eligible, a former spouse:(A) Must be unremarried;(B) Must not be covered by an employer-sponsored health plan;
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[1) The former spouse must have been married to the same member or former member for at least 20 years, at least 20 of which were creditable in determining the member’s or former member’s eligibility for retired or retainer pay.(/) If the date of the final decree of divorce, dissolution, or annulment was on or after February 1,1983, the former spouse is eligible for health care furnished on or after February 1,1983.
[nJ If the date of the final decree of divorce, dissolution, or annulment is before February 1,1983, the former spouse is eligible only for health care furnished on or after January 1,1985.
[2) The former spouse must have been married to the same member or former member for at least 20 years, at least 15, but less than 20, of which were creditable in determining the member’s or former member’s eligibility for retired or retainer pay.(/) If the date of the final decree of divorce, dissolution, or annulment is before April 1,1985, the former spouse is eligible only for care received on or after January 1,1985.
iii) If the date of the final decree of divorce, dissolution, or annulment is on or after April 1,1985, the former spouse is eligible for only 2 years beginning on the date of such final decree.
N o te .— F o r p u rp o se s  o f  th is  p art, a fo rm er  

spou se c a n n o t b e  a d e p e n d e n t o f  a N A T O  member.(iii) Widow or widower. A  person who was a spouse at the time of death of the active duty member or retiree and who has not remarried.
N o te .— F o r p u rp o se s  o f  th is  p art, a n  

u nrem arried w id o w  o r w id o w e r  is n o t a n  eligible d e p e n d e n t o f  a N A T O  m e m b e r.(iv) Child. To be eligible, the child must be unmarried and a member of one of the classes set forth in paragraph (b)(2)(iv) (A) or (B) of this section, and who also meets the requirements of paragraph (b)(2)(iv](C) of this section.(A) Child o f active duty member.U) A  legitimate child.
(2) An adopted child whose adoption has been completed legally.(3) A  legitimate stepchild.(4) An illegitimate child of a male member whose paternity has been determined judicially, or an illegitimate child of record of a female member who

has been directed judicially to support the child,(5) An illegitimate child of a male active duty member whose paternity has not been determined judicially, or an illegitimate child of record of a female active duty member who—(/) Resides with or in a home provided by the member; and
[ii] Is and continues to be dependent upon the member for over 50 percent of his or her support.(6) An illegitimate child of the spouse of an active duty member (that is, the active duty member’s stepchild) who—(¿) Resides with or in a home provided by the active duty member or the parent who is the spouse of the member; and (//) Is and continues to be dependent upon the member for over 50 percent of his or her support.(B) Child  o f retiree, or deceased  

member or rétiree.
[1) A  legitimate child.
[2) An adopted child whose adoption has been completed legally.[3) A  legitimate stepchild.
[4) An illegitimate child of a male retiree whose paternity has been determined judicially, or an illegitimate child of record of a female retiree who has been directed judicially to support the child.[5) An illegitimate child of a male retiree, or deceased male member or retiree whose paternity has not been determined judicially or an illegitimate child of record of a female retiree, or deceased female member or retiree who—(/ ) Resides with or in a home provided by the retiree, or which was being provided by the deceased member or retiree at the time of death; and 
[ii ) Is and continues to be dependent upon the retiree for over 50 percent of his or her support, or who was so dependent on the deceased member or retiree at the time of death.
[6 ) An illegitimate child of the spouse of a retiree or deceased member or retiree (that is, the retiree’s stepchild or stepchild of a deceased member or retiree at the time of death) who—(/• ) Resides with or in a home provided by the retiree or the parent who is the spouse of the retiree or was the spouse of the deceased member or retiree at the time of death; and 
{ii ) Is and continues to be dependent upon the retiree for 50 percent of his or her support, or who was so dependent on the deceased member or retiree at the time of death.(C) Additional requirements for a 

child who is  a member o f one o f the 
classes in paragraphs (b)(2)(iv) (A) and
(B) o f this section. The child must not be

married. Additionally, he or she must be in one of the following three age groups:
[1 ) Not passed his or her 21st birthday.
[2) Passed his or her 21st birthday but incapable of self-support because of a mental or physical incapacity that existed before his or her 21st birthday and dependent on the member or retiree for over 50 percent of his or her support, or dependent upon the member or retiree for over 50 percent of his or her support on the date of the member’s or retiree’s death. Such incapacity must be continuous. If the incapacity significantly improves or ceases at any time after age 21, even if such incapacity recurs subsequently, CHAMPUS eligibility cannot be reinstated on the basis of the incapacity. If the child was not handicapped mentally or physically at his or her 21st birthday, but becomes so incapacitated after that time, no CHAM PUS eligibility exists on the basis of the incapacity.[3) Passed his or her 21st birthday but not his or her 23rd birthday, dependent upon the member or retiree for over 50 percent of his or her support, or dependent upon the member or retiree for over 50 percent of his or her support on the date of the member’s or retiree’s death, and pursuing a full-time course of education in an institution of higher learning approved by the Secretary of Defense or the Department of Education (as appropriate) or by a state agency under 38 U.S.C., Chapters 34 and 35.Note.—Courses of education offered by institutions listed in the “Education Directory, Part 3, Higher Education” or “Accredited Higher Institutions” issued periodically by the Department of Education meet the criteria approved by the Secretary of Defense or the Department of Education (refer to paragraph (b)(2)(iv)(C)(3) of this section. For determination of approval of courses offered by a foreign institution, by an institution not listed in either of the above directories, or by an institution not approved by a state agency pursuant to Chapters 34 and 35 of 38 U.S.C., a statement may be obtained from the Department of Education, Washington, D.C. 20202.(c) Beginning dates o f eligibility.—(1) 

General. The beginning date of eligibility is dependent upon the class to which the person belongs and the date the person became a member of the class. Those who join after the class became eligible attain individual eligibility on the date they join.(2) Beginning dates o f class eligibility.(i) Spouse, legitim ate child, adopted 
child, or (legitimate) stepchild o f an 
active duty member.(A) For the medical benefits authorized by the Dependents’ Medical Care Act of 1956, December 7,1956.
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N o t e .— R e tir e e s  a n d  th eir d e p e n d e n ts  a re  

n o t e lig ib le  fo r  b e n e fits  o f  th e P F T H .(iii) Spouse, legitimate child, adopted 
child, or (legitimate) stepchild o f a 
retiree or o f a deceased member or 
retiree; widow or widower o f deceased  
member or retiree. For medical benefits under the Basic Program, January 1,1967.

N o t e .— T h e s e  c la s s e s  d o  n o t h a v e  e lig ib ility  
fo r  b e n e fits  o f  th e P F T H .(iv) Illegitim ate child  o f a male active 
duty member or retiree (or deceased  
member or retiree) whose paternity has 
been determined judicia lly or an 
illegitim ate child  o f record o f a fem ale 
active duty member or retiree (or 
deceased member or retiree) who has 
been directed judicia lly to support the 
child. For all benefits for which otherwise eligible, August 31,1972.(v) Illegitimate child  o f male active 
duty member or retiree (or deceased 
m ale member or retiree) whose 
paternity has not been determined 
judicially, or an illegitim ate child  o f 
record o f a fem ale active duty member 
or retiree (or deceased fem ale member 
or retiree) who resides with or in a 
home provided by the active duty 
member or retiree (or which was being 
provided by the deceased member or 
retiree at the time o f death) and who is  
dependent on the member for over 50 
percent o f h is or her support (or was so 
dependent on the deceased member or 
retiree at the time o f death). For all benefits for which otherwise eligible, January 1,1969.(vi) Illegitim ate child  o f the spouse o f 
an active duty member or retiree (that 
is, the member or retiree's stepchild or 
stepchild o f a deceased member or 
retiree at the time o f death) who resides 
with or in a home provided by the active 
duty member or retiree, or the parent 
who is the spouse o f the active duty 
member or retiree (or was the spouse o f 
the deceased member or retiree at the 
time o f death), and who is  dependent 
upon the active duty member or retiree 
for over 50 percent o f his or her support 
(or was so dependent on the deceased 
member or retiree at the time o f death). For medical benefits under the Basic Program, January 1,1969. For benefits

under the PFTH, dependents of an active duty member only, January 1, 1969.
N o t e .— R e tir e e s  or th e ir d e p e n d e n ts  d o  n o t  

h a v e  e lig ib ility  fo r  b e n e fits  o f  th e P F T H .(d) Dual coverage. When an active duty member is also the dependent of another active duty member, a retiree, or a deceased active duty member or retiree, dual coverage, that is, entitlement to direct care from the Uniformed Services medical care system and CHAMPUS is the result. Since the active duty status is primary, and it is the intent that all medical care be provided an active duty member through the Uniformed Services medical care system, CHAM PUS eligibility of dual coverage is therefore terminated as of 12:01 a.m. on the day following the day dual coverage begins. (However, any dependent children in a marriage of two active duty persons or an active duty member and a retiree, are CHAMPUS eligible in the same manner as dependent children of a marriage involving only one CHAM PUS sponsor.) Should a spouse or dependent who has dual coverage leave active duty status, that person’s CHAM PUS eligibility is reinstated as of 12:01 a.m. of the day active duty ends, if he or she otherwise is eligible as a dependent of a CHAM PUS sponsor.(e) Changes in and termination o f 
eligibility.—[1) Changes in status o f 
active duty member. When an active duty member’s period of active duty ends (for any reason other than retirement or death), his or her dependents lose their eligibility as of 12:01 a.m. of the day following the day the active duty ends. Entitlement to CHAM PUS benefits also ceases as of 12:01 a.m. of the day following the day a member is placed in desertion status.The member’s dependent regains eligibility when the member is returned to military control. A  member serving a sentence of confinement in conjunction with a sentence of a punitive discharge is still considered on active duty until such time as the discharge is executed.(2) Changes in status o f retiree.Should a retiree cease to be entitled to retired, retainer, or equivalent pay for any reason, that person and his or her dependents lose their eligibility as of 12:01 a.m. of the day following the day the retiree ceases to be entitled to such pay unless such persons are otherwise eligible. A  retiree who waives his or her retired, retainer, or equivalent pay is still considered a retiree for the purposes of CHAMPUS eligibility.(3) Changes in status o f dependent.—(i) Divorce. Except as provided in paragraph (b)(2)(ii) of this section, a

spouse separated from an active duty member or retiree by a final divorce decree loses all eligibility based on his or her former marital relationship as of 12:01 a.m. of the day following the day the divorce becomes final. The eligibility of the member’s or retiree’s own children (including adopted and eligible illegitimate children) is unaffected by the divorce. An unadopted stepchild, however, loses eligibility with the termination of the marriage, also as of 12:01 a.m. the day following the day the divorce becomes final.(ii) Annulment. Except as provided in paragraph (b)(2)(ii) of this section, a spouse whose marriage to an active duty member or retiree is dissolved by annulment loses eligibility as of 12:01 a.m. of the day following the date the court grants the annulment order. The fact that the annulment legally declares the entire marriage void from its inception does not affect the termination date of CHAMPUS eligibility. When there are children, the eligibility of the member’s or retiree’s own children (including adopted and eligible illegitimate children) is unaffected by the annulment. An unadopted stepchild, however, loses eligibility with the annulment of the marriage, also as of 12:01 a.m. of the day following the day the court grants the annulment order.(iii) Adoption. A  child of an active duty member or retiree who is adopted by a person, other than a person whose dependents are eligible for CHAMPUS benefits while the active duty member or retiree is living, thereby severing the legal relationship between the child and the sponsor, loses eligibility as of 12:01 a.m. of the day following the day the adoption becomes final. However, an adoption occurring after the death of an active duty member or retiree would not result in loss of the child’s eligibility, since there would be no termination of the legal relationship between the child and the deceased sponsor.(iv) Marriage o f child. A  child of an active duty member or retiree, who marries a person whose dependents are not eligible for CHAMPUS, loses eligibility as of 12:01 a.m. on the day following the day of the marriage. However, should the marriage be terminated by death, divorce, or annulment before the child is 21 years old, the child again becomes a CHAM PUS eligible dependent as of 12:01 a.m. of the day following the day of the occurrence that terminates the marriage and continues up to age 21 if the child does not remarry before that time. If the marriage terminates after the child’s 21st birthday, there is no



Federal Register / V o l. 51, N o. 126 / Tuesday, July 1 , 1986 / Rules and Regulations 24021reinstatement of CHAMPUS eligibility, unless based on other entitlement.(v) Marriage o f widow or widower. The remarriage of a widow or widower of an active duty member or retiree to a person whose dependents are not eligible for CHAMPUS terminates his or her CHAMPUS eligibility as of 12:01 a.m. of the day following the day of marriage. Even if such remarriage should terminate for any reason, CHAMPUS benefits cannot be reinstated. However, the child of the widow or widower who was the stepchild of the deceased active duty member or retiree at the time of death continues to have the same CHAMPUS eligibility as other classes of dependent children.(vi) Attainment o f entitlement to 
hospital insurance benefits (Part A ) 
under M edicare. Retirees, and all other CHAMPUS eligible persons except dependents of active duty members lose their eligibility for CHAM PUS if they become eligible for hospital insurance benefits (Part A) of Medicare. This is true even though the persons attaining such status live outside the United States where Medicare benefits are not available.(A) Loss o f CH AM PU S eligibility:
Age. All CHAMPUS beneficiaries, except dependents of active duty members, and beneficiaries not eligible for Part A  of Medicare, lose CHAMPUS eligibility at midnight on the last day of the month preceding the month of attainment of age 65. (For Medicare purposes, an individual attains age 65 the day before his or her 65th birthday.) If the person is not eligible for Part A  of Medicare, he or she must file a Social Security Administration “Notice of Disallowance” certifying to that fact with the Uniformed Service responsible for the issuance of his or her identification card so a new card showing CHAMPUS eligibility can be issued.(B) Loss o f CH A M PU S eligibility: End 
stage renal disease and disability .— (i) 
End stage renal disease. Medicare coverage begins with the third month after the month a course of maintenance dialysis begins, or with the first month of dialysis if the individual participates in a self-dialysis training program during the 3-month waiting period, or with the month in which a patient enters the hospital to prepare to receive a transplant (providing the transplant is performed within the following 2 months). If a transplant is delayed more than 2 months after the preparatory hospitalization, Medicare coverage will begin with the second month prior to the month of transplant. All beneficiaries, except dependents of active duty

members, lose their CHAMPUS eligibility when Medicare coverage becomes available to a person because of chronic renal disease.(,2) D isability. Each case relating to Medicare eligibility resulting from being disabled requires individual investigation. All beneficiaries except dependents of active duty members lose their CHAMPUS eligibility when Medicare coverage becomes available to a disabled person.(C) Reinstatement o f CH AM PU S  
eligibility.—[1] Age limitation. Beneficiaries who lose their CHAMPUS eligibility because they reached the age limitation and were eligible for Part A , cannot be reinstated under CHAMPUS.(2) End stage renal disease. Medicare coverage ceases for end stage renal disease patients with the 36th month after the month in which a successful kidney transplant takes place or with the 12th month after the month in which the course of maintenance dialysis ends. At this point CHAM PUS eligibility resumes if the person is otherwise still eligible. He or she is required to take action to be reinstated as a CHAM PUS beneficiary and to obtain a new identification card.(3) D isability. Some disabilities are permanent, other temporary. Each case must be reviewed individually. When disability ends and Medicare eligibility ceases, CHAM PUS eligibility resumes if the person is otherwise still eligible. Agan, he or she is required to take action to obtain a new CHAMPUS identification card.(D) Other M edicare entitlement. Entitlement only to supplementary medical insurance (Part B) of Medicare, but not Part A , or to Part A  through the Premium-HI provision (provided for under the 1972 Amendments to the Social Security Act), does not affect CHAMPUS eligibility for any class of beneficiary. The only impact relates to double coverage (refer to $199.8 of this part).(vii) Disabling illness or injury of child age 21 or 22 who has eligibility based on his or her student status. A  child 21 or 22 years old who is pursuing a full-time course of higher education and who, either during the school year or between semester, suffers a disabling illness or injury with resultant inability to resume attendance at the institution remains eligible for CHAM PUS medical benefits for 6 months after the disability is removed or until the student passes his or her 23rd birthday, whichever occurs first. However, if recovery occurs before the 23rd birthday and there is resumption of a full-time course of higher education, CHAM PUS benefits can be continued until the 23rd birthday.

The normal vacation periods during an established school year do not change the eligibility status of a dependent child 21 or 22 years old in full-time student status. Unless an incapacitating condition existed before, and at the time of, a dependent child’s 21st birthday, a dependent child 21 or 22 years old in student status does not have eligibility related to mental or physical incapacity as described in paragraph (b)(2)(iv)(C)(2) of this section.(/) Determination o f eligibility  
status.—(1) Eligibility determinations 
responsibility o f Uniformed Services. Determination of a person’s eligibility as a CHAM PUS beneficiary is the responsibility of the Uniformed Service in which the active duty member, retiree, deceased member, or deceased retiree is, or was, a member, or in the case of dependents of a NATO military member, the Service that sponsors the NATO member. For the purpose of program integrity, the appropriate Uniformed Service shall, upon request of the Director, OCHAM PUS, review the eligibility of a specific person when there is reason to question the eligibility status. In such cases, a report on the result of the review and any action taken will be submitted to the Director, OCHAMPUS, or a designee.(2) Procedures for determination o f 
eligibility. Procedures for the determination of eligibility and issuance of identification cards evidencing eligibility are prescribed by the following regulatory documents:(i) Department o f Defense. DoD Instruction 1000.13.®(ii) Arm y. AR 640-3, "Identification Cards, Tags, and Badges.”(iii) N avy. (A) NAVPERS 15560, articles 4620150 (active duty members) and 4620250 (retired members).(B) NAVMILPERSCOMINST 1750.1 series, Uniformed Services Identification and Privilege Card (DD Form 1173); regulations governing.(iv) M arine Corps. (A) M CO  in P1900 series, Separation and Retirement Manual (DD Form 2MC-RETIRED).(B) M CO in P1750 series, Uniformed Services Identification and Privilege Card (DD Form 1173).(v) A ir Force. AFR 30-20, “Issue and Control of Identification Cards.”(vi) U S . Public Health Service.CC29.2, Personnel Instruction 1 and 2.(vii) Coast Guard. Personnel Manual (CG 207, Chapter 13, Section E, and Chapter 18, Section C).(viii) N O A A . No published regulations. Identification cards are issued by Headquarters, N O A A , or the

6 See footnote 2 to § 199.1(c)(2)(i).



24022 Federal Register / V o l. 51, No. 126 / Tuesday, July 1, 1986 / Rules and Regulationsapplications are verified by Headquarters, N O A A , and presented to any Uniformed Service facility for issuance of a card.(g) Evidence o f eligibility required. Eligibility for CHAMPUS benefits will be verified through the DEERS (DoD 1341.1-M ’ ).(1) Acceptable evidence o f 
eligibility.—(i) DEERS. Eligibility information established and maintained in the DEERS files is acceptable evidence of eligibility.(ii) Identification cards or devices. When the DEERS file is not accessible immediately, acceptable preliminary evidence of eligibility includes valid identification cards or devices officially prescribed and issued by the appropriate Uniformed Service. Dependents identification cards must confirm CHAM PUS eligibility.. (2) Responsibility for obtaining 
evidence o f eligibility. It is the responsibility of the CHAMPUS beneficiary, or parent, or legal representative, when appropriate, to provide the necessary evidence required for entry into the DEERS file to establish CHAM PUS eligibility, and to ensure that all changes in status that may affect eligibility be reported immediately to the appropriate Uniformed Service for action. Ineligibility for CHAMPUS benefits may be presumed in the absence of prescribed eligibility evidence in the DEERS file or in the absence of a valid identification card or device.
§ 199.4 Basic Program benefits.(a) General. The CHAM PUS Basic Program is essentially a supplemental program to the Uniformed Services direct medical care system. The Basic Program is similar to private insurance programs, and is designed to provide financial assistance to CHAM PUS beneficiaries for certain prescribed medical care obtained from civilian sources.(1) Scope o f benefits. Subject to all applicable definitions, conditions, limitations, or exclusions specified in this part, the CHAM PUS Basic Program will pay for medically necessary services and supplies required in the diagnosis and treatment of illness or injury, including maternity care and well-baby care. Benefits include specified medical services and supplies provided to eligible beneficiaries from authorized civilian sources such as hospitals, other authorized institutional providers, physicians, other authorized individual professional providers, and professional ambulance service,7 See footnote 1 to § 199.1(c)(2)(i).

prescription drugs, authorized medical supplies, and rental or purchase of durable medical equipment.(2) Persons eligible for Basic Program 
benefits. Persons eligible to receive the Basic Program benefits are set forth in§ 199.3 of this part. Any person determined to be an eligible CHAMPUS beneficiary is eligible for Basic Program benefits.(3) Authority to act for CH AM PU S. The authority to make benefit determinations and authorize the disbursement of funds under CHAMPUS is restricted to the Director, OCHAMPUS; designated OCHAM PUS staff; Director, OCHAMPUSEUR; or CHAM PUS fiscal intermediaries. No other persons or agents (such as physicians, staff members of hospitals, or CHAMPUS health benefits advisors) have such authority.(4) Status o f patient controlling for  
purposes o f cost-sharing. Benefits for covered services and supplies described in this section will be extended either on an inpatient or outpatient cost-sharing basis in accordance with the status of the patient at the time the covered services and supplies were provided, unless otherwise specifically designated (such as for ambulance service or maternity care). For cost-sharing provisions, refer to paragraph (f) of this section.(5) Right to information. As a condition precedent to the provision of benefits hereunder, OCHAM PUS or its CHAM PUS fiscal intermediaries shall be entitled tQ receive information from a physician or hospital or other person, institution, or organization (including a local, state, or U.S. Government agency) providing services or supplies to the beneficiary for which claims or requests for approval for benefits are submitted. Such information and records may relate to the attendance, testing, monitoring, or examination or diagnosis of, or treatment rendered, or services and supplies furnished to a beneficiary, and shall be necessary for the accurate and efficient administration of CHAM PUS benefits. Before a determination will be made on a request for preauthorization or claim of benefits, a beneficiary or sponsor must provide particular additional information relevant to the requested determination, when necessary. The recipient of such information shall in every case hold such records confidential except when—(i) Disclosure of such information is authorized specifically by the beneficiary;(ii) Disclosure is necessary to permit authorized governmental officials to investigate and prosecute criminal actions, or

(iii) Disclosure is authorized or required specifically under the terms of the Privacy Act or Freedom of Information Act (refer to § 199.1 (m) of this part).For the purposes of determining the applicability of and implementing the provisions of § § 199.8,199.11, and 199.12, or any provision of similar purpose of any other medical benefits coverage or entitlement, OCHAM PUS or CHAM PUS fiscal intermediaries may release, without consent or notice to any beneficiary or sponsor, to any person, organization, government agency, provider, or other entity any information with respect to any beneficiary when such release constitutes a routine use published in the Federal Register in accordance with DoD 5400.11-R (Privacy Act (5 U .S.C. 552a)}. Before a person’s claim of benefits will be adjudicated, the person must furnish to CHAMPUS information that reasonably may be expected to be in his or her possession and that is necessary to make the benefit determination. Failure to provide the requested information may result in denial of the claim.(6) Physical exam inations. The Director, OCHAM PUS, or a designee, may require a beneficiary to submit to one or more medical (including psychiatric) examinations to determine the beneficiary’s entitlement to benefits for which application has been made or for otherwise authorized medically necessary services and supplies required in the diagnosis or treatment of an illness or injury (including maternity and well-baby care). When a medical examination has been requested, CHAM PUS will withhold payment of any pending claims or preauthorization requests on that particular beneficiary.If the beneficiary refuses to agree to the requested medical examination, or unless prevented by a medical reason acceptable to OCHAM PUS, the examination is not performed within 90 days of initial request, all pending claims for services and supplies will be denied. A  denial of payments for services or supplies provided before (and related to) the request for a physical examination is not subject to reconsideration. The medical examination and required beneficiary travel related to performing the requested medical examination will be at the expense of CHAM PUS. The medical examination may be performed by a physician in a Uniformed Services medical facility or by an appropriate civilian physician, as determined and selected by the Director, OCHAM PUS, or a designee who is responsible for making such arrangements as are



Federal Register / V o l. 51, N o. 126 / Tuesday, July 1, 1986 / Rules and Regulations 24023necessary, including necessary travel arrangements.(7) Tim ely filing o f claim s. All claims submitted for benefits under this chapter must be filed with the appropriate CHAMPUS fiscal intermediary no later than December 31 of the calendar year immediately following the one in which the covered service or supply was rendered. Failure to file a claim timely waives automatically all rights to any benefits for such services or supplies (refer to § 199.7 of this part).(8) Double coverage and third party 
recoveries. CHAMPUS claims involving double coverage or the possiblity that the United States can recover all or a part of its expenses from a third party, are specifically subject to the provisions of § 199.8 or § 199.12 of this part as appropriate.(9) N onavailability Statements (DD 
Forms 1251). In some geographic locations (or under certain special circumstances), it is necessary for a CHAMPUS beneficiary to determine whether the required medical care can be provided through a Uniformed Service facility. If the required medical care cannot be provided, the hospital commander, or a designee, will issue a Nonavailability Statement (DD Form 1251). Except for emergencies, a Nonavailability Statement should be issued before medical care is obtained from a civilian source. Failure to secure such a statement may waive the beneficiary’s rights to benefits under CHAMPUS.(i) Rules applicable to issuance o f 
Nonavailability Statement (DD Form 
1251). The ASD(HA) is responsible for issuing rules and regulations regarding Nonavailability Statements.

N o te .— A c c o r d in g  to  s e c tio n  8031 o f  th e  
D epartm ent o f  D e fe n s e  A p p r o p r ia tio n  A c t  fo r  
1985 (Pub. L. 98-473), a n o n a v a ila b ility  
statem ent m u st b e  o b ta in e d  fo r  p a y m e n t o f  
n o n -em ergen cy c iv ilia n  in p a tie n t c a re  i f  a 
U niform ed  S e r v ic e s  h o sp ita l is  w ith in  a 40- mile ra d iu s o f  th e p a tie n t’s r e s id e n c e .Effective for claims processed on or after October 12,1984, this limitation shall not apply to payments that supplement primary coverage provided by other insurance plans or programs for inpatient care. Application of these provisions after September 30,1985, will depend on the language of future appropriation acts.(ii) Beneficiary responsibility. The beneficiary is responsible for securing information whether or not he or she resides in a geographic area that requires obtaining a Nonavailability Statement. Information concerning current rules and regulations may be obtained from the Offices of the Army, Navy, and Air Force Surgeon Generals; or a CHAMPUS health benefits advisor; or the Director, OCHAMPUS, or a

designee; or from the appropriate CHAM PUS fiscal intermediary.(iii) Rules in effect at time civilian  
m edical care is  provided apply. The applicable rules and regulations regarding Nonavailability Statements in effect at the time the civilian care is rendered apply in determining whether a Nonavailability Statement is required.(iv) N onavailability Statement (DD  
Form 1251) must be file d  with 
applicable claim . When a claim is submitted for CHAM PUS benefits that includes services for which a Nonavailability Statement was issued, the statement must be submitted along with the claim form.(v) N onavailability Statement related 
to maternity care. If a beneficiary receives services and supplies related to maternity care or the actual delivery without securing a required Nonavailability Statement, CHAM PUS benefits are not available for any costs related to that maternity care except in the event of an authentic medical emergency.Note.—According to section 8031 of the Department of Defense Appropriation Act for 1985, and effective for claims processed on or after October 12,1984, a nonavailability statement is not required for payments that supplement primary coverage provided by other insurance plans or programs for inpatient care. Application of these provisions after September 30,1985, will depend on the language of future appropriation acts.(10) Utilization review  and quality 
assurance. Before the extension of any CHAM PUS benefits under the Basic Program as outlined in this Section, claims submitted for medical services and supplies rendered CHAMPUS beneficiaries are subject to review for quality of care and appropriate utilization. The Director, OCHAMPUS, or a designee, is responsible for utilization review and quality assurance and shall issue such generally accepted standards, norms, and criteria as are necessary to ensure compliance. Such utilization review and quality assurance standards, norms, and criteria shall include, but not be limited to, need for inpatient admission, length of inpatient stay, level of care, appropriateness of treatment, and level of institutional care required. Implementing instructions, procedures, and guidelines may provide for retrospective, concurrent, and prospective review, requiring both in- house and external review capability on the part of both CHAM PUS fiscal intermediaries and OCHAM PUS.(11) Preauthorization. Because CHAM PUS benefits are limited for certain types of care, the beneficiary is required to obtain preauthorization from

the Director, OCHAM PUS, or a designee, before the services are provided. The types of care for which preauthorization is required are identified in other parts of this Section.(i) Purpose o f preauthorization. Preauthorization is required for those types of services for which coverage is limited or for which the conditions for coverage are highly technical. In such cases, the likelihood that CHAM PUS benefits will not be available is high. To minimize the risk that beneficiaries will incur costs that CHAM PUS cannot cover, the beneficiary is expected to request preauthorization of the care before the services are received. If a beneficiary fails to obtain preauthorization before receiving the services, the Director, OCHAM PUS, or a designee, may extend CHAMPUS benefits if the services or supplies otherwise would qualify for benefits but for the failure to obtain preauthorization.(ii) Adm issions to authorized 
institutions requiring preauthorization. When the Director, OCHAMPUS, requires preauthorization to an inpatient facility, the request for preauthorization is processed by OCHAM PUS. If the beneficiary elects to proceed with an admission prior to receiving written preauthorization from OCHAMPUS, authorization may be requested subsequently. If the stay in the institution is determined to be appropriate under the provisions of this part, the Director, OCHAM PUS, or a designee, shall authorize benefits retroactively to the date of admission to the institution. If the stay is determined not to qualify under the provisions of this part, the Director, or a designee, shall deny benefits as of the date the care failed to meet the requirements for coverage.(A) Initial preauthorization: lim ited to 
30 days. The Director, OCHAM PUS, or a designee, shall limit the initial preauthorization to 30 days of inpatient care. At the end of this initial 30 days, the Director, OCHAM PUS, or a designee, shall review the- care to determine whether it continues to be appropriate and to meet all requirements for coverage. The Director, OCHAM PUS, or designee, shall repeat this review every 30 days thereafter, or at such other time period as may be specified by the Director, OCHAM PUS, or a designee.(B) Approved treatment plan. A  request for preauthorization described in paragraph (a)(ll) of this section, requires submission of a detailed treatment plan, in accordance with
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requirements. (A) The Director, OCHAM PUS, or a designee, shall respond to all requests for preauthorization in writing and shall send notification of approval or denial to the beneficiary.(B) The Director, OCHAM PUS, or a designee, shall specify, in the approved authorization, the services and supplies the approval covers.(C) An approved preauthorization is valid only for 90 days from the date of issuance. If the preauthorized services and supplies are not obtained or commenced within the 90-day period, a new preauthorization request is required.(D) A  preauthorization may set forth other special limits or requirements as indicated by the particular case or situation for which preauthorization is being issued.(12) Implementing instructions. The Director, OCHAM PUS, or a designee, shall issue policies, instructions, procedures, guidelines, standards, or criteria as may be necessary to implement the intent of this part.(b) Institutional benefits.—(1)
General. Benefits may be extended for those covered services and supplies described in paragraph (b) of this section that are provided by a hospital or other authorized institutional provider (as set forth in § 199.6 of this part), when such services and supplies are ordered, directed, or prescribed by a physician, and provided in accordance with good medical practice and established standards of quality. Such benefits are subject to applicable definitions, conditions, limitations, exceptions, or exclusions as otherwise may be set forth in this or other Sections of this part. - ’(i) Billing practices. To be considered for benefits under paragraph (b) of this section, covered services and supplies must be provided and billed for by a hospital or other authorized institutional provider. Such billings must be fully itemized and sufficiently descriptive to permit CHAM PUS to determine whether benefits are authorized by this part. In the case of continuous care, claims shall be submitted to the appropriate CHAMPUS fiscal intermediary at least every 30 days either by the beneficiary or sponsor or, on a participating basis, directly by the facility on behalf of the beneficiary (refer to § 199.7).(ii) Successive inpatient adm issions. Successive inpatient admissions shall be deemed one inpatient confinement for the purpose of computing the active duty dependent’s share of the inpatient

institutional charges, provided not more than 60 days have elapsed between the successive admissions, except that successive inpatient admissions related to a single maternity episode shall be considered one confinement, regardless of the number of days between admissions. For the purpose of applying benefits, successive admissions will be determined separately for maternity admissions and admissions related to an accidental injury (refer to paragraph (f) of this section).(iii) Related services and supplies. Covered services and supplies must be rendered in connection with and related directly to a covered diagnosis or definitive set of symptoms requiring otherwise authorized medically necessary treatment.(iv) Inpatient, appropriate level 
required. For purposes of inpatient care, the level of institutional care for which Basic Program benefits may be extended must be at the appropriate level required to provide the medically necessary treatment. If an appropriate lower level care facility is adequate, but is not available in the general locality, benefits may be continued in the higher level care facility, but CHAMPUS institutional benefit payments shall be limited to the allowable cost that would have been incurred in the appropriate lower level care facility, as determined by the Director, OCHAM PUS, or a designee. If it is determined that the institutional care can be provided reasonably in the home setting, no CHAM PUS institutional benefits are payable.(v) General or special education not 
covered. Services and supplies related to the provision of either regular or special education generally are not covered. Such exclusion applies whether a separate charge is made for education or whether it is included as a part of an overall combined daily charge of an institution. In the latter instance, that portion of the overall combined daily charge related to education must be determined, based on the allowable costs of the educational component, and deleted from the institution’s charges before CHAM PUS benefits can be extended. The only exception is when appropriate education is not available from or not payable by the cognizant public entity. Each case must be referred to the Director, OCHAM PUS, or a designee, for review and a determination of the applicability of CHAM PUS benefits.(2) Covered hospital services and 
supplies.—(1) Room and board. Includes special diets, laundry services, and other general housekeeping support services (inpatient only).

(ii) General sta ff nursing services.(iii) ICU . Includes specialized units, such as for respiratory conditions, cardiac surgery, coronary care, burn care, or neurosurgery (inpatient only).(iv) Operating room, recovery room. Operating room and recovery room, including other special treatment rooms and equipment, and hyperbaric chamber.(v) Drugs and m edicines. Includes sera, biologicals, and pharmaceutical preparations (including insulin) that are listed in the official formularies of the institution or facility at the time of use. (To be considered as an inpatient supply, drugs and medicines must be consumed during the specific period the beneficiary is a registered inpatient. Drugs and medicines prescribed for use outside the hospital, even though prescribed and obtained while still a registered inpatient, will be considered outpatient supplies and the provisions of paragraph (d) of this section will apply.)(vi) Durable m edical equipment, 
m edical supplies, and dressings.Includes durable medical equipment, medical supplies essential to a surgical procedure (such as artificial heart valve and artificial ball and socket joint), sterile trays, casts, and orthopedic hardware. Use of durable medical equipment is restricted to an inpatient basis.

N o t e .— I f  d u ra b le  m e d ic a l e q u ip m e n t is to  
b e  u se d  o n  a n  o u tp a tie n t b a s is  o r co n tin u e d  
in  o u tp a tie n t s ta tu s  a fte r  u se  a s  a n  in p a tie n t, 
b e n e fits  w ill  b e  p r o v id e d  a s  s e t fo rth  in  
p a r a g r a p h  (d) o f  th is  s e c tio n  a n d  c o s t-s h a r in g  
w ill b e  o n  a n  o u tp a tie n t b a s is  (refer to  
p a r a g r a p h  (a)(4) o f  th is  se c tio n ) .(vii) Diagnostic services. Includes clinical laboratory examinations, x-ray examinations, pathological examinations, and machine tests that produce hard-copy results. Also includes CT scanning under certain limited conditions.(viii) Anesthesia. Includes both the anesthetic agent and its administration.(ix) Blood. Includes blood, plasma and its derivatives, including equipment and supplies, and its administration.(x) Radiation therapy. Includes radioisotopes.(xi) Physical therapy.(xii) Oxygen. Includes equipment for its administration.(xiii) Intravenous injections. Includes solution.(xiv) Shock therapy,(xv) Chemotherapy.(xvi) Renal and peritoneal dialysis.(xvii) Psychological evaluation tests. When required by the diagnosis.(xviii) Other m edical services.Includes such other medical services as



Federal Register / V ol. 51, No. 126 / Tuesday, July 1, 1986 / Rules and Regulations 24025
may be authorized by the Director, OCHAMPUS, or a designee, provided they are related directly to the diagnosis or definitive set of symptoms and rendered by a member of the institution’s medical or professional staff (either salaried or contractual) and billed for by the hospital.(3) Covered services and supplies 
provided by special m edical treatment 
institutions or facilities, other than 
hospitals or R T C s.—(i) Room and 
board. Includes special diets, laundry services, and other general housekeeping support services (inpatient only).(ii) General sta ff nursing services.(iii) Drugs and m edicines. Includes sera, biologicals, and pharmaceutical preparations (including insulin) that are listed in the official formularies of the institution or facility at the time of use. (To be considered as an inpatient supply, drugs and medicines must be consumed during the specific period the beneficiary is a registered inpatient. Drugs and medicines prescribed for use outside the authorized institutional provider, even though prescribed and obtained while still a registered inpatient, will be considered outpatient supplies and the provisions of paragraph(d) of this section will apply.).(iv) Durable m edical equipment, 
m edical supplies, and dressings.Includes durable medical equipment, sterile trays, casts, orthopedic hardware and dressings. Use of durable medical equipment is restricted to an inpatent basis.Note.—If the durable medical equipment is to be used on an outpatient basis or continued in outpatient status after use as an inpatient, benefits will be provided as set forth in paragraph (d) of this section, and cost-sharing will be on an outpatient basis (refer to paragraph (a)(4) of this section).(v) Diagnostic services. Includes clinical laboratory examinations, x*ray examinations, pathological examination, and machine tests that produce hardcopy results.(vi) Blood. Includes blood, plasma and its derivatives, including equipment and supplies, and its administration.(vii) Physical therapy.(viii) Oxygen. Includes equipment for its administration.(ix) Intravenous injections. Includes solution.(x) Shock therapy.(xi) Chemotherapy.(xii) Psychological evaluation tests. When required by the diagnosis.(xiii) Renal and peritoneal dialysis.(xiv) Other m edical services. Other medical services may be authorized by the Director, OCHAMPUS, or a designee, provided they are related

directly to the diagnosis or definitive set of symptoms and rendered by a member of the institution’s medical or professional staff (either salaried or contractual) and billed for by the authorized institutional provider of care.(4) Services and supplies provided by  
R T C s.—(i) Room and board. Includes use of residential facilities such as food service (including special diets), laundry services, supervised reasonable recreational and social activity services, and other general services as considered appropriate by the Director, OCHAM PUS, or a designee.(ii) Patient assessm ent. Includes the assessment of each child or adolescent accepted by the RTC, including clinical consideration of each of his or her fundamental needs, that is, physical, psychological, chronological age, developmental level, family, educational, social, environmental, and recreational.(iii) Diagnostic services. Includes clinical laboratory examinations, x-ray examinations, pathological examinations, and machine tests that produce hard-copy results.(iv) Psychological evaluation tests.(v) Treatment o f m ental disorders. Services and supplies that are medically or psychologically necessary to diagnose and treat the mental disorder for which the patient was admitted to the RTC. Covered services and requirements for qualifications of providers are as listed in paragraph(c)(3)(ix) of this section.(vi) Other necessary m edical care. Emergency medical services or other authorized medical care may be rendered by the RTC provided it is professionally capable of rendering such services and meets standards required by the Director, OCHAM PUS. It is intended, however, that CHAMPUS payments to an RTC should primarily cover those services and supplies directly related to the treatment of mental disorders that require residential care.(5) Extent o f institutional benefits.—(i) Inpatient room accommodations.—(A) Sem iprivate. The allowable costs for room and board furnished an individual patient are payable for semiprivate accommodations in a hospital or other authorized institution, subject to appropriate cost-sharing provisions (refer to paragraph (f) of this section). A  semiprivate accommodation is a room containing at least two beds. Therefore, if a room publicly is designated by the institution as a semiprivate accommodation and contains multiple beds, it qualifies as semiprivate for the purpose of CHAMPUS.

(B) Private. A  room with one bed that is designated as a private room by the hospital or other authorized institutional provider. The allowable cost of a private room accommodation is covered only under the following conditions:(1) When its use is required medically and when the attending physician certifies that a private room is necessary medically for the proper care and treatment of a patient; or(2) When a patient’s medical condition requires isolation; or(5) When a patient (in need of immediate inpatient care but not requiring a private room) is admitted to a hospital or other authorized institution that has semiprivate accommodations, but at the time of admission, such accommodations are occupied; or
[4] When a patient is admitted to an acute care hospital (general or special) without semiprivate rooms.(C) Duration o f private room stay. The allowable cost of private accommodations is covered under the circumstances described in paragraph (b)(5)(i)(B) of this section until the patient’s condition no longer requires the private room for medical reasons or medical isolation; or, in the case of the patient not requiring a private room, when a semiprivate accommodation becomes available; or, in the case of an acute care hospital (general or special) which does not have semiprivate rooms, for the duration of an otherwise covered inpatient stay.(D) H ospital (except an acute care 

hospital, general or special) or other 
authorized institutional provider 
without sem iprivate accommodations. When a beneficiary is admitted to a hospital (except an acute care hospital, general or special) or other institution that has no semiprivate accommodations, for any inpatient day when the patient qualifies for use of a private room (as set forth in paragraphs (b)(5)(i)(B) (i) and (2) of this section) the allowable cost of private accommodations is covered. For any inpatient day in such a hospital or other authorized institution when the patient does not require medically the private room, the allowable cost of semiprivate accommodations is covered, such allowable costs to be determined by the Director, OCHAM PUS, or a designee.(ii) General sta ff nursing services. General staff nursing services cover all nursing care (other than that provided by private duty nurses) including, but not limited to, general duty nursing, emergency room nursing, recovery room nursing, intensive nursing care, and group nursing arrangements. Only nursing services provided by nursing



24026 Federal Register / V ol. 51, No. 126 / Tuesday, July 1, 1986 / Rules and Regulationspersonnel on the payroll of the hospital or other authorized institution are eligible under paragraph (b) of this section. If a nurse who is not on the payroll of the hospital or other authorized institution is called in specifically to care for a single patient (individual nursing) or more than one patient (group nursing), whether the patient is billed for the nursing services directly or through the hospital or other institution, such services constitute private duty (special) nursing services and are not eligible for benefits under this paragraph (the provisions of paragraph (c)(2)(xv) of this section would apply).(iii) ICU . An ICU is a special segregated unit of a hospital in which patients are concentrated, by reason of serious illness, usually without regard to diagnosis. Special lifesaving techniques and equipment are available regularly and immediately within the unit, and patients are under continuous observation by a nursing staff specially trained and selected for the care of this type of patient. The unit is maintained on a continuing, rather than an intermittent or temporary, basis. It is not a postoperative recovery room or a postanesthesia room. In some large or highly specialized hospitals, the ICUs may be refined further for special purposes, such as for respiratory conditions, cardiac surgery, coronary care, burn care, or neurosurgery. For purposes of CHAMPUS, these specialized units would be considered ICUs if they otherwise conformed to the definition of an ICU.(iv) Treatment rooms. Standard treatment rooms include emergency rooms, operating rooms, recovery rooms, special treatment rooms, and hyperbaric chambers and all related necessary medical staff and equipment. To be recognized for purposes of CHAMPUS, treatment rooms must be so designated and maintained by the hospital or other authorized institutions on a continuing basis. A  treatment room set up on an intermittent or temporary basis would not be so recognized.(v) Drugs and m edicines. Drugs and medicines are included as a supply of a hospital or other authorized institution only under the following conditions:(A) They represent a cost to the facility rendering treatment;(B) They are furnished to a patient receiving treatment, and are related directly to that treatment; and(C) They are ordinarily furnished by the facility for the care and treatment of inpatients.(vi) Durable m edical equipment, 
m edical supplies, and dressings.Durable medical equipment, medical

supplies, and dressings are included as a supply of a hospital or other authorized institution only under the following conditions:(A) If ordinarily furnished by the facility for the care and treatment of patients; and(B) If specifically related to, and in connection with, the condition for which the patient is being treated; and(C) If ordinarily furnished to a patient for use in the hospital or other authorized institution (except in the case of a temporary or disposable item); and(D) Use of durable medical equipment is limited to those items provided while the patient is an inpatient. If such equipment is provided for use on an outpatient basis, the provisions of paragraph (d) of this section apply.(vii) Transitional use item s. Under certain circumstances, a temporary or disposable item may be provided for use beyond an inpatient stay, when such item is necessary medically to permit or facilitate the patient’s departure from the hospital or other authorized institution, or which may be required until such time as the patient can obtain a continuing supply; or it would be unreasonable or impossible from a medical standpoint to discontinue the patient’s use of the item at the time of termination of his or her stay as an inpatient.(viii) Anesthetics and oxygen. Anesthetics and oxygen and their administration are considered a service or supply if furnished by the hospital or other authorized institution, or by others under arrangements made by the facility under which the billing for such services is made through the facility.(ix) Inpatient m ental health services. Inpatient mental health services are those services furnished by institutional and professional providers for treatment of a nervous or mental disorder (as defined in § 199.2) to a patient admitted to a CHAMPUS-authorized acute care general hospital; a psychiatric hospital; or, unless otherwise exempted, a specialized treatment facility.(A) Benefits lim ited to 60 days o f 
inpatient care. CHAMPUS benefits for inpatient care are payable only so long as the inpatient level of care is medically or psychologically necessary and otherwise meets the requirements of this part. In any case in which CHAM PUS benefits are paid for inpatient mental health services, such benefits will end automatically when payment has been made for 60 days of covered inpatient mental health services in a calendar year. This benefit limit applies whether the 60 days of paid inpatient mental health services are continuous or intermittent or involve

one or more admissions to the same or different inpatient facilities. This limit on inpatient mental health services does not apply to services provided under the provisions of § 199.5 of this part; services provided on less than a 24- hour-a-day basis; or services provided in an authorized residential treatment center that meets the requirements of paragraph (b)(4)(v) of § 199.6 of this part.(B) Director, O CH AM PU S, m ay grant 
additional coverage. Upon written request by or on behalf of the beneficiary, the Director, OCHAMPUS, or a designee, taking into account the opinions of professional review, may grant coverage of inpatient mental health services in excess of 60 days in a calendar year when such services are found to be required because of extraordinary medical or psychological circumstances. Coverage in excess of 60 days may be granted if the Director, or a designee, determines that extraordinary medical or psychological circumstances exist based upon a written request documenting that:(1) the patient is suffering from an acute mental disorder or an acute exacerbation of a chronic mental disorder that results in the patient being put at significant risk to self or of becoming a danger to others, and the patient requires a type, level, and intensity of otherwise authorized service that can only be provided in an acute care inpatient setting; or(2) the patient has a serious medical condition apart from his or her psychiatric condition that requires a type, level, and intensity of service that can only be provided in an acute care inpatient setting and the person continues to need psychiatric care, but cannot obtain it on an outpatient basis because of his or her inpatient status.The medical condition and services provided must be otherwise covered under CHAMPUS.(6) Emergency inpatient hospital 
services. In the case of a medical emergency, benefits can be extended for medically necessary inpatient services and supplies provided to a beneficiary by a hospital, including hospitals that do not meet CHAM PUS standards or comply with the provisions of title VI of the Civil Rights Act, or satisfy other conditions herein set forth. In a medical emergency, medically necessary inpatient services and supplies are those that are necessary to prevent the death or serious impairment of the health of the patient, and that, because of the threat to the life or health of the patient, necessitate, the use of the most accessible hospital available arid
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equipped to furnish such services. The availability of benefits depends upon the following three separate findings and continues only as long as the emergency exists, as determined by medical review. If the case qualified as an emergency at the time of admission to an unauthorized institutional provider and the emergency subsequently is determined no longer to exist, benefits will be extended up through the date of notice to the beneficiary and provider that CHAMPUS benefits no longer are payable in that hospital.(i) Existence o f m edical emergency. A  determination that a medical emergency existed with regard to the patient’s condition;(ii) Immediate adm ission required. A  determination that the condition causing the medical emergency required immediate admission to a hospital to provide the emergency care; and(iii) Closest hospital utilized. A  determination that diagnosis or treatment was received at the most accessible (closest) hospital available and equipped to furnish the medically necessary care.(c) Professional services benefit.—(1) 
General. Benefits may be extended for those covered services described in paragraph (c) of this section that are provided in accordance with good medical practice and established standards of quality by physicians or other authorized individual professional providers, as set forth in § 199.6 of this part. Such benefits are subject to all applicable definitions, conditions, exceptions, limitations, or exclusions as maybe otherwise set forth in this or other Sections of this part. Except as otherwise specifically authorized, to be considered for benefits under paragraph(c) of this section, the described services must be rendered by a physician, or prescribed, ordered, and referred medically by a physician to other authorized individual professional providers. Further, except under specifically defined circumstances, there should be an attending physician in any episode of care. (For example, certain services of a clinical psychologist are exempt from this requirement. For these exceptions, refer to § 199.6.)(i) Billing practices. To be considered for benefits under paragraph (c) of this section, covered professional services must be performed personally by the physician or other authorized individual professional provider, who is other than a salaried or contractual staff member of a hospital or other authorized institution, and who ordinarily and customarily bills on a fee-for-service basis for professional services rendered- Such billings must be itemized fully and

sufficiently descriptive to permit CHAM PUS to determine whether benefits are authorized by this part. For continuing professional care, claims should be submitted to the appropriate CHAMPUS fiscal intermediary at least every 30 days either by the beneficary or sponsor, or directly by the physician or other authorized individual professional provider on behalf of a beneficiary (refer to § 199.7 of this part).(ii) Services must be related. Covered professional services must be rendered in connection with and directly related to a covered diagnosis or definitive set of symptoms requiring medically necessary treatment.(2) Covered services o f physicians 
and other authorized individual 
professional providers.—(i) Surgery. Surgery means operative procedures, including related preoperative and postoperative care; reduction of fractures and dislocations; injection and needling procedures of the joints; laser surgery of the eye; and the following procedures:
B r o n c h o s c o p y
L a r y n g o s c o p y
T h o r a c o s c o p y
C a th e te r iz a tio n  o f  th e  h e a r t
A r te r io g r a p h  th o r a c ic  lu m b a r
E s o p h a g o s c o p y
G a s t r o s c o p y
P r o c to s c o p y
S ig m o id o s c o p y
P e r ito n e o sc o p y
C y s t o s c o p y
C o lo n s c o p y
U p p e r  G .I .  p a n e n d o s c o p y  
E n c e p h a lo g r a p h  
M y e lo g r a p h y  
D is c o g r a p h y
V is u a liz a tio n  o f  in tr a c r a n ia l a n e u r y sm  b y  

in tr a c a r o tid  in je c tio n  o f  d y e , w ith  e x p o s u r e  
o f  c a ro tid  a rte ry , u n ila te r a l  

V  entri cu lo gr  a p h y
In s u ffla tio n  o f  u te ru s a n d  fa llo p ia n  tu b e s  fo r  

d e te r m in a tio n  o f  tu b a l p a te n c y  (R u b in 's  
te st o f  in je c tio n  o f  r a d io p a q u e  m e d iu m  or  
fo r  d ila tio n )

In tr o d u c tio n  o f  o p a q u e  m e d ia  in to  th e  c r a n ia l  
a rte ria l s y s te m , p r e lim in a r y  to  ce re b ra l  
a rte rio g ra p h y , o r in to  v e r te b r a l a n d  
s u b c la v ia n  s y s te m s

In tr a s p in a l in tro d u c tio n  o f  a ir  p re lim in a ry  to  
p n e u m o e n c e p h a lo g r a p h y  

In tr a s p in a l in tr o d u c tio n  o f  o p a q u e  m e d ia  
p re lim in a ry  to  m y e lo g r a p h y  

In tr a v e n tr ic u la r  in tro d u c tio n  o f  a ir  
p re lim in a ry  to  v e n tr ic u lo g r a p h y  
N o t e .—  T h e  D ir e c to r , O C H A M P U S ,  or a 

d e sig n e e , s h a ll d e te r m in e  s u c h  a d d itio n a l  
p r o c e d u r e s  th a t m a y  fa ll w ith in  th e in te n t o f  
th is  d e fin itio n  o f  “ su rg e ry .”(ii) Surgical assistance.(iii) Inpatient m edical services.(iv) Outpatient m edical services.(v) Psychiatric services.(vi) Consultation services.(vii) Anesthesia services.

(viii) Radiation therapy services.(ix) X -ray services.(x) Laboratory and pathological 
services.(xi) Physical m edicine services or 
physiatry services.(xii) M aternity care.(xiii) W ell-baby care.(xiv) Other m edical care. Other medical care includes, but is not limited to, hemodialysis, inhalation therapy, shock therapy, and chemotherapy. The Director, OCHAM PUS, or a designee, shall determine those additional medical services for which benefits may be extended under this paragraph.Note.— A  separate professional charge for the oral administration of approved antineoplastic drugs is not covered.(xv) Private duty (special) nursing 
services.(xvi) Routine eye examinations. Coverage for routine eye examinations is limited to dependents of active duty members, to one examination per calendar year per person, and to services rendered on or after October 1, 1984.

(3) Extent o f professional benefits.—(i) M ultiple surgery. In cases of multiple surgical procedures performed at the same time, benefits shall be determined as follows:(A) If such multiple surgical procedures are for related conditions (whether or not, as in the case of cutting procedures, such care is performed through the same surgical opening or by the same surgical approach), benefits shall be limited to that part of the surgical care for which the greatest amount is payable under the applicable reimbursement method (refer to paragraph (e) of § 199.6 of this part). For the purposes of CHAM PUS, all procedures performed through the same surgical approach shall be considered to be related conditions.(B) If the multiple surgical procedures are for unrelated conditions, benefits shall be extended as follows:(1) 100 percent of the CHAMPUS- determined allowable charge for the major surgical procedure; and
(2) 50 percent of the CHAMPUS- determined allowable charge for each of the other surgical procedures; or(3) Except that, if the multiple surgical procedures involve the fingers or toes, benefits for the first surgical procedure shall be at 100 percent of the CHAMPUS-determined allowable charge; the second at 50 percent; and the third and subsequent at 25 percent.(ii) Different types o f inpatient care, 

concurrent. If a beneficiary receives inpatient medical care during the same



24028 Federal Register / V o l, 51, N o. 126 / Tuesday, July 1, 1986 / Rules and Regulationsadmission in which he or she also receives surgical care or maternity care, the beneficiary shall be entitled to the greater of tbe CHAMPUS-determined allowable charge for either the inpatient medical care or surgical or maternity care received, as the case may be, but not both; except that the provisions of this paragraph (c)(3)(ii) shall not apply if such inpatient medical care is for a diagnosed condition requiring inpatient medical care not related to the condition for which surgical care or maternity care is received, and is received from a physician other than the one rendering the surgical care or maternity care.Note.—This provision is not meant to imply that when extra time and special effort are required due to postsurgical or postdelivery complications, the attending physician may not request special consideration for a higher than usual charge.(iii) N eed for surgical assistance. Surgical assistance is payable only if it is medically necessary, as determined by the primary surgeon, subject to utilization review. In order for benefits to be extended for surgical assistance service, the attending physician (surgeon) may be required to certify in writing to the nonavailability of a qualified intern, resident, or other house physician. When a claim is received for a surgical assistant involving the following circumstances, special review is required to ascertain whether the surgical assistance service meets the medical necessity and other requirements of paragraph (c) of this section.(A) If the surgical assistance occurred in a hospital that has a residency program in a specialty appropriate to the surgery;(B) If the surgery was performed by a team of surgeons;(C) If there were multiple surgical assistants; or(D) If the surgical assistant was a partner of or from the same group of practicing physicians as the attending surgeon.(iv) Aftercare follow ing surgery.Except for those diagnostic procedures classified as surgery in paragraph (c) of this section, and injection and needling procedures involving the joints, the benefit payments made for surgery (regardless of the setting in which it is rendered) include normal aftercare, whether the aftercare is billed for by the physician or other authorized individual professional provider on a global, all- inclusive basis, or billed for separately.(v) Cast and sutures, removal. The benefit payments made for the application of a cast or of sutures normally covers the postoperative care

including the removal of the cast or sutures. When the application is made in one geographical location and the removal pf the cast or sutures must be done in another geographical location, a separate benefit payment may be provided for the removal. The intent of this provision is to provide a separate benefit only when it is impracticable for the beneficiary to use the services of the provider that applied the cast originally. Benefits are not available for the services of a second provider if those services reasonably could have been rendered by the individual professional provider who applied the cast or sutures initially.(vi) Inpatient care, concurrent. Concurrent inpatient care by more than one individual professional provider is covered if required because of the severity and complexity of the beneficiary’s condition or because the beneficiary has multiple conditions that require treatment by providers of different specialities. Any claim for concurrent care must be reviewed before extending benefits in order to ascertain the condition of the beneficiary at the time the concurrent care was rendered. In the absence of such determination, benefits are payable only for inpatient care rendered by the attending physician.(vii) Consultants who become the 
attending surgeon. A  consultation performed within 3 days of surgery by the attending physician is considered a preoperative examination. Preoperative examinations are an integral part of the surgery and a separate benefit is not payable for the consultation. If more than 3 days elapse between the consultation and surgery (performed by the same physician), benefits may be extended for the consultation, subject to review.(viii) Anesthesia adm inistered by the 
attending physician. A  separate benefit is not payable for anesthesia administered by the attending physician (surgeon or obstetrician) or dentist, or by the surgical, obstetrical, or dental assistant.(ix) Treatment o f m ental disorders. CHAMPUS benefits for the treatment of mental disorders are payable for beneficiaries who are outpatients or inpatients of CHAMPUS-authorized general or psychiatric hospitals, RTCs, or specialized treatment facilities, as authorized by the Director,OCHAMPUS, or a designee. All such services are subject to review for medical or psychological necessity and for quality of care.(A) Covered diagnostic and 

therapeutic services. Subject to the requirements and limitations stated,

CHAMPUS benefits are payable for the following professional services when rendered in the diagnosis or treatment of a covered mental disorder by a CHAMPUS-authorized, qualified mental health provider practicing within the scope of his or her license. Qualified mental health providers are: psychiatrists or other physicians; clinical psychologists, certified psychiatric nurse specialists or clinical social workers; and marriage, family, and pastoral counselors, under a physician’s supervision. No payment will be made for any service listad in this paragraph (c)(3)(ix)(A) rendered by an individual who does not meet the criteria of § 199.6 of this part for his or her respective profession, regardless of whether the provider is an independent professional provider or an employee of an authorized professional or institutional provider.(1) Individual psychotherapy, adult or 
child. A  covered individual psychotherapy session is no more than 60 minutes in length. An individual psychotherapy session of up to 120 minutes in length is payable for crisis intervention.(2) Group psychotherapy. A  covered group psychotherapy session is no more than 90 minutes in length.(5) Fam ily or conjoint psychotherapy.A  covered family or conjoint psychotherapy session is no more than 90 minutes in length. A  family or conjoint psychotherapy session of up to 180 minutes in length is payable for crisis intervention.

(4) Psychoanalysis. Psychoanalysis is covered subject to specific review for medical or psychological necessity and appropriateness by the Director, OCHAM PUS, or a designee.(5) Psychological testing and 
assessm ent.(6) Adm inistration o f psychotropic 
drugs. When prescribed by an authorized provider qualified by licensure to prescribe drugs.(7) Electroconvulsive treatment.When provided in accordance with guidelines issued by the Director, OCHAMPUS.(5) Collateral visits. Covered collateral visits are those that are medically or psychologically necessary for the treatment of the patient and, as such, are considered as a psychotherapy session for purposes of paragraph(c)(3)(ix)(B) of this section.(B) Lim itations and review  

requirements.—(1) Outpatient 
psychotherapy. Outpatient psychotherapy generally is limited to a maximum of two psychotherapy sessions per week, in any combination
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■ mi ill m il l  U i W w 'W B M W M I H W W a ^ W B W — ■ ■ W W W M W M M H B W B I K M B E W B W M M W M M H B M M B W M B W B W —of individual, family, conjoint, collateral, or group sessions. Before benefits can be extended for more than two outpatient psychotherapy sessions per week, professional review of the medical or psychological necessity for and appropriateness of the more intensive therapy is required.

[2\ Inpatient psychotherapy. Coverage of inpatient psychotherapy is based on the medical or psychological necessity for the services identified in the patient’s treatment plan. As a general rule, up to five psychotherapy sessions per week are considered appropriate. Additional sessions per week or more than one type of psychotherapy session performed on the same day (for example, an individual psychotherapy session and a family psychotherapy session on the same day) could be considered for coverage, depending on the medical or psychological necessity for the services. Benefits for inpatient psychotherapy will end automatically when the patient has received 60 days of covered inpatient mental health services in a calendar year, unless additional coverage is granted by the Director, OCHAMPUS. The Director,OCHAMPUS, shall issue specific guidelines for reviewing the medical and psychological necessity for and the quality of inpatient psychotherapy.(C) Covered ancillary therapies. Includes art, music, dance, occupational, and other designated ancillary therapies, when included by the attending provider in an approved inpatient or outpatient treatment plan.(D) Review  o f claim s for treatment o f 
mental disorder. The Director, OCHAMPUS, shall establish and maintain procedures for review, including professional review, of the services provided for the treatment of mental disorders.(x) Physical and occupational 
therapy.—(A) Physical therapy. To be covered, physical therapy must be related to a covered medical condition.If performed by other than a physician, a physician shall refer the patient for treatment and physician shall supervise the physical therapy. Generally, coverage of outpatient physical therapy is limited to a 60-day period, at up to two physical therapy sessions per week. Physical therapy beyond this length or frequency requires documentation of the medical necessity for the therapy and the anticipated results of the therapy. General exercise programs are not covered, even if recommended by a physician and conducted by qualified personnel. Passive exercises and range of motion exercises are not covered except when prescribed by a physician

as an integral part of a comprehensive program of physical therapy.(B) Occupational therapy. To be covered, occupational therapy must be related to a covered medical condition and must be directed to assisting the patient to overcome or compensate for disability resulting from illness, injury, or the effects of treatment of a covered condition. If performed by other than a physician* a physician shall prescribe the treatment and a physician shall supervise the occupational therapy. The occupational therapist providing the therapy shall be an employee of a CHAMPUS-authorized institutional provider and the services must be rendered in connection with CHAMPUS authorized care. Only those occupational therapy services that are rendered as part of an organized inpatient or outpatient rehabilitation program are covered. Occupational therapists are not considered CHAMPUS-authorized providers in their own right and may not submit bills on a fee-for-service basis. The employing institutional provider shall bill for the services of the occupational therapist.(xi) M aternity care, cost-sharing. Notwithstanding any other provisions of this section, except paragraph (d)(3)(v) of this section, all otherwise covered services and supplies related to a maternity case shall be cost shared on the basis of the status or intended status of the maternity patient at the time of delivery (or other termination of the pregnancy).(A) If the beneficiary plans that the delivery will be on an inpatient basis, all covered services and supplies directly related to the maternity care shall be cost-shared as inpatient services, including the pre- and postnatal care.(B) If the beneficiary plans that the delivery will be on an outpatient basis, all covered services and supplies directly related to the maternity care shall be cost-shared as outpatient services, including the delivery itself.(C) When a patient plans an inpatient delivery, but delivers or otherwise terminates the pregnancy at home or enroute to the hospital or other authorized institution, benefits will be extended as if the pregnancy had terminated on an inpatient basis.(D) When a patient plans an outpatient (home) delivery, but delivers or otherwise terminates in an inpatient setting, all covered services or supplies directly related to the maternity shall be cost-shared on an inpatient basis, providing that a Nonavailability Statement (DD Form 1251), if required, has been obtained. In the absence of a

required nonavailability statement, no benefits are payable.(E) If a beneficiary obtains a nonavailability statement and receives any part of her prenatal care from a civilian provider, then moves to another geographic location and later delivers in a Uniformed Services hospital, the prenatal care received from the civilian source shall be cost-shared on an inpatient basis, inasmuch as it was related to an inpatient delivery.(F) In maternity cases when complications arise during the term of the pregnancy (refer to paragraph(c)(3)(xii) of this section that require active medical treatment, otherwise covered medical services and supplies directly related to the complication of pregnancy will be cost-shared on the same basis as the related maternity care. This special cost-sharing provision is limited to a period not to exceed 6 weeks following termination of the pregnancy, at which time the regular cost-sharing rules apply (refer to paragraph (f) of this section).(G) Other special situations that may arise requiring a determination of whether or not the maternity case should be cost-shared on an inpatient or outpatient basis shall be referred to the Director, OCHAMPUS, or a designee, who shall make such determinations consistent with paragraph (c)(3)(xi) of this section.(xii) Com plications o f pregnancy. For the purposes of CHAMPUS, the following have been determined to be complications of pregnancy when commencing or exacerbating during the term of the pregnancy.(A) Cesarean delivery, hysterotomy;(B) Pregnancy terminating before expiration of 26 weeks, except a voluntary abortion.(C) False labor or threatened miscarriage.(D) Nephritis or pyelitis of pregnancy.(E) Hyperemesis gravidarum.(F) Toxemia.(G) Aggravation of a heart condition or diabetes.(H) Premature rupture of membrane.(I) Ectopic pregnancy.(J) Hemon’hage.(K) Other conditions as may be determined by the Director, OCHAM PUS, or a designee.Note.—Postpartum psychosis (as its name implies), does not occur during the term of the pregnancy and, therefore, for the purposes of CHAMPUS does not qualify as a complication of pregnancy.Note.—The special maternity cost-sharing rules set forth in paragraphs (c)(3) (xi) and (xii) of this section also shall be applied when appropriate to services or supplies set



24030 / Vo!- fil , No. 126 / Tuesday, July 1, 1986 / Rules and Regulationsforth under other paragraphs of this section, except for paragraph (d)(3)(v) of this section,(xiiij W ell-baby care. Benefits routinely are payable for well-baby care from birth up to the child’s second birthday,(A) The following services are payable when rendered as a part of a specific well-baby care program and when rendered by the attending pediatrician, family physician, or a pediatric nurse practitioner:
[1) Newborn examination, PKU tests, and newborn circumcision.
[2) History, physical examination, •discussion, and counseling.(3) Vision, hearing, and dental screening.
[4) Developmental appraisal.(5) Immunization (that is, DPT, polio, measles, mumps, and rubella).(6) Tuberculin test, hematocrit or Hgb., and urinalysis.(B) Additional services or visits required because of specific findings or because of the particular circumstance of the individual case are covered if medically necessary and otherwise authorized for benefits under CHAMPUS.(xiv) Private duty (special) nursing. Benefits are available for the skilled nursing services rendered by a private duty (special) nurse to a beneficiary requiring intensive skilled nursing care that can only be provided with the technical proficiency and scientific skills of an R.N. The specific skilled nursing services being rendered are controlling, not the condition of the patient or the professional status of the private duty (special) nurse rendering the services.(A) Inpatient private duty (special) nursing services are limited to those rendered to an inpatient in a hospital that does not have an ICU. In addition, under specified circumstances, private duty (special) nursing in the home setting also is covered.(B) The private duty (special) nursing care must be ordered and certified to be medically necessary by the attending physician.(C) The skilled nursing care must be rendered by a private duty (special) nurse who is neither a member of the immediate family nor is a member of the beneficiary’s household.(D) Private duty (special) nursing care does not, except incidentally, include providing services that provide or support primarily the essentials of daily living or acting as a companion or sitter.

(E) If the private duty (special) nursing care services being performed are primarily those that could be rendered lay the average adult with minimal instruction or supervision, the services

would not qualify as covered private duty (special) nursing services, regardless of whether performed by an R.N., regardless of whether or not ordered and certified to by the attending physician, and regardless of the condition of the patient.(F) In order for such services to be considered for benefits, a private duty (special) nurse is required to maintain detailed daily nursing notes, whether the case involves inpatient nursing service or nursing services rendered in the home setting.(G) Claims for continuing private duty (special) nursing care shall be submitted at least every 30 days, Each claim will be reviewed and the nursing care evaluated whether it continues to be appropriate and eligible for benefits.(H) In most situations involving private duty (special) nursing care rendered in the home setting, benefits will be available only for a portion of the care, that is, providing benefits only for that time actually required to perform medically necessary skilled nursing services. If full-time private duty (special) nursing services are engaged, usually for convenience or to provide personal services to the patient, CHAM PUS benefits are payable only for that portion of the day during which skilled nursing services are rendered, but in no event is less than 1 hour of nursing care payable in any 24-hour period during which skilled nursing services are determined to have been rendered. Such situations often are better accommodated through the use of visiting nurses. This allows the personal services that are not coverable by CHAMPUS to be obtained at lesser cost from other than an R.N. Skilled nursing services provided by visiting nurses are covered under CHAMPUS.Note.—When the services of an R.N. are not available, benefits may be extended for the otherwise covered services of a L.P.N. or L.V.N.(d) Other benefits.—(1) General. Benefits may be extended for the allowable charge of those other covered services and supplies described in this paragraph (d), which are provided in accordance with good medical practice and established standards of quality by those other authorized providers described in § 199.6 of this part. Such benefits are subject to all applicable definitions, conditions, limitations, or exclusions as otherwise may be sat forth in this or other Sections of this part. To be considered for benefits under this paragraph (d) the described services or supplies must be prescribed and ordered by a physician.

(2) Billing practices. To be considered for benefits under this paragraph (d), covered services and supplies must be provided and billed for by an authorized provider as set forth in § 199.6 of this part. Such billing must be itemized fully and described sufficiently to permit CHAMPUS to determine whether benefits are authorized by this part. Whenever continuing charges are involved, claims should be submitted to the appropriate CHAMPUS fiscal intermediary at least every 30 days either by the beneficiary or sponsor or directly by the provider.(3) Other covered services and 
supplies.—(i) Blood. If whole blood or plasma (or its derivatives) are provided and billed for by an authorized institution in connection with covered treatment, benefits are extended as set forth in paragraph (b) of this section. If blood is billed for directly to a beneficiary, benefits may be extended under paragraph (d) in the same manner as a medical supply.(ii) Durable m edical equipment.—(A) 
Coverage criteria. Durable medical equipment (DME) for the specific use of the beneficiary is covered, provided such equipment meets the following criteria:(1) It must be medically necessary for the treatment of an illness or injury.

(2) It must improve the function of a malformed, diseased, or injured body part, or retard further deterioration of the patient’s physical condition.(3) It must be used primarily and customarily to serve a medical purpose, rather than being primarily for transportation, comfort, or convenience.Note.—A  wheelchair or CHAMPUS- approved alternative is not considered transportation in the sense of paragraph (d)(3)(ii)(A)(3) of this section. It is qualified as DME under paragraph (d)(3)(ii)(A)(2) of this section, because by providing basic mobility* it retards further deterioration of the patient's physical condition. Mobility beyond the basic mobility provided by a wheelchair or CHAMPUS-approved alternative is considered to be primarily transportation.
(4) It must withstand repeated use and will be provided on a one-at-a-time basis only, based on the anticipated lifetime of the specific item of equipment.(5) It must be other than spectacles, eyeglasses, contact lenses, other optical devices, hearing aids, or other communication devices.(d) It cannot be beyond the medically appropriate level of performance and quality required under the circumstances (that is, nonluxury or nondeluxe). However, this criterion is not intended to preclude the special
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fitting of equipment to accommodate a particular disability, such as fitting a wheelchair for a one-armed patient.(7) It cannot be for a patient in a facility that ordinarily can provide or provides such equipment.(5) It is not available for loan from any local Uniformed Services medical treatment facility.(9) The reasonable charge for the item must be more than $100.(B) Payment alternatives. Generally, CHAMPUS reimbursement for DME will be limited to the method most cost advantageous to the Government. These methods can include rental, lease and purchase, and outright purchase. Factors to be considered in the reimbursement process include the reasonable charge for purchase of the equipment, the reasonable monthly rental charge for the equipment, the estimated duration of medical necessity for the use of the equipment, and the availability of rental equipment. In addition, the cost analysis must include a provision for the time value of money at the rate determined by the U.S. Department of the Treasury. Regardless of the method of reimbursement to be used, all equipment first must meet the coverage criteria in paragraph (d)(3)(ii)(A) of this section.(iii) M edical supplies and dressings 
(consumables). Medical supplies and dressings (consumables) are those that do not withstand prolonged, repeated use. Such items must be related directly to an appropriate and verified covered medical condition of the specific beneficiary for whom the item was purchased and obtained from a medical supply company, a pharmacy, or authorized institutional provider. Examples of covered medical supplies and dressings are disposable syringes for a known diabetic, colostomy sets, irrigation sets, and elastic bandages. An external surgical garment specifically designed for use following a mastectomy is considered a medical supply item.Note.—Generally, the allowable charge of a medical supply item will be under $100.Any item over this amount must be reviewed to determine whether it would not qualify as a DME item. If it is, in fact, a medical supply item and does not represent an excessive charge, it can be considered for benefits under paragraph (d)(3)(iii) of this section.(iv) Oxygen. Oxygen and equipment for its administration are covered. Benefits are limited to providing a tank unit at one location with oxygen limited to a 30-day supply at any one time. Repair and adjustment of CHAMPUS- purchased oxygen equipment also is covered.(v) Ambulance. Civilian ambulance service, to, from, and between hospitals is covered when medically necessary in
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connection with otherwise covered services and supplies and a covered medical condition. Ambulance service also is covered for transfers to a Uniformed Service Medical Treatment Facility (USMTF). For the purpose of CHAM PUS payment, ambulance service is always an outpatient service (including in connection with maternity care).(A) Ambulance service is covered for emergency transfers from a beneficiary’s place of residence, accident scene, or other location to a USMTF, and for transfer to a USMTF after treatment at, or admission to, a civilian hospital, if ordered by other than a representative of the USMTF.(B) Ambulance service cannot be used instead of taxi service and is not payable when the patient’s condition would have permitted use of regular private transportation; nor is it payable when transport or transfer of a patient is primarily for the purpose of having the patient nearer to home, family, friends, or personal physician. Except as described in paragraph (d)(3)(v)(A) of this section, transport must be to closest appropriate facility by the least costly means.(C) Vehicles such as medicabs or ambicabs function primarily as public passenger conveyances transporting patients to and from their medical appointments. No actual medical care is provided to the patients in transit. These types of vehicles do not qualify for benefits for the purpose of CHAM PUS payment.(D) Ambulance services by other than land vehicles (such as a boat or airplane) may be considered only when the pickup point is inaccessible by a land vehicle, or when great distance or other obstacles are involved in transporting the patient to the nearest hospital with appropriate facilities and the patient’s medical condition warrants speedy admission or is such that transfer by other means is contraindicated.(vi) Prescription drugs and m edicines. Prescription drugs and medicines that by U.S. law require a physician’s or dentist’s prescription and that are ordered or prescribed by a physician or dentist (except that insulin is covered for a known diabetic, even though a prescription may not be required for its purchase) in connection with an otherwise covered condition or treatment, including Rh immune globulin.(A) Drugs administered by a physician or other authorized individual professional provider as an integral part of a procedure covered under paragraph (b) or (c) of this section (such as

Rules and Regulations 24031chemotherapy) are not covered under this subparagraph inasmuch as the benefit for the institutional services or the professional services in connection with the procedure itself also includes the drug used.(B) CHAM PUS benefits may not be extended for drugs not approved by the U.S. Food and Drug Administration for general use by humans (even though approved for testing with humans).(vii) Prosthetic devices. The purchase of prosthetic devices is limited to artificial limbs and eyes, except those items that are inserted surgically into the body as an essential and integral part of an otherwise covered surgical procedure are not excluded.Note.—In order for CHAMPUS benefits to be extended, any surgical implant must be approved for use in humans by the U.S. Food and Drug Administration. Devices that are approved only for investigational use in humans are not payable.(viii) Orthopedic braces and 
appliances. The purchase of leg braces (including attached shoes), arm braces, back braces, and neck braces is covered, Orthopedic shoes, arch supports, shoe inserts, and other supportive devices for the feet, including special-ordered, custom-made built-up shoes or regular shoes subsequently built up, are not covered.(e) Special benefit information.—(1) 
General. There are certain circumstances, conditions, or limitations that impact the extension of benefits and that require special emphasis and explanation. This paragraph (e) sets forth those benefits and limitations recognized to be in this category. The benefits and limitations herein described also are subject to all applicable definitions, conditions, limitations, exceptions, and exclusions as set forth in this or other sections of this part, except as otherwise may be provided specifically in this paragraph(e).(2) Abortion. Benefits under the Basic Program are available for otherwise covered services and supplies provided in connection with abortion when legally performed in accordance with the applicable ruling of the U.S. Supreme Court in Doe v. Bolton, 410 U.S. 179 (1973), Roe v. Wade, 410 U.S. 113 (1973) and Planned Parenthood o f M issouri v. 
Danforth, 428 U.S. 52 (1976).Note.—Covered abortion services are limited to medical services or supplies only and do not include abortion counseling or referral fees. Availability of benefits for abortion services will depend on the language of future legislation, such as the annual DoD and DHHS appropriation act. The Director, OCHAM PUS, or a designee,



24032 Federal^Register / V o l. 51, N o. 126 / Tuesday, July 1, 1986 / Rules and Regulationsshall issue guidelines describing the policy on abortion benefits.(3) Fam ily planning. The scope of the CHAM PUS family planning benefit is as follows:(1) Birth control (such as 
contraception). T l—(A ) Benefits 
provided. Benefits are available for services and supplies related to preventing conception, including the following:(7) Surgical inserting, removal, or replacement of intrauterine devices.

[2) Measurement for, and purchase of, contraceptive diaphragms (and later remeasurement and replacement).(3) Prescription oral contraceptives.
[4) Surgical sterilization (either male or female).(B) Exclusions. The family planning benefit does not include the following:(7) Prophylactics (condoms).
\2) Spermicidal foams, jellies, and sprays not requiring a prescription.(3) Artificial insemination, including any costs related to donors or semen banks.
[4] Reversal of a surgical sterilization procedure (male or female).(ii) Genetic testing. Genetic testing essentially is preventive rather than related to active medical treatment of an illness or injury. However, under the family planning benefit, genetic testing is covered when performed in certain high risk situations. For the purpose of CHAMPUS, genetic testing includes to detect developmental abnormalities as well as purely genetic defects.(A) Benefits provided. Benefits may be extended for genetic testing performed on a pregnant beneficiary under the following prescribed circumstances. The tests must be appropriate to the specific risk situation and must meet one of the following criteria:(7) The mother-to-be is 35 years old or older; or
(2) The mother- or father-to-be has had a previous child born with a congenital abnormality; or(3) Either the mother- or father-to-be has a family history of congenital abnormalities; or(4) The mother-to-he contracted rubella during the first trimester of the pregnancy; or(5) Such other specific situations as may be determined by the Director, OCHAMPUS, or a designee, to fall within the intent of paragraph (e)(3)(ii) of this section.(B) Exclusions. It is emphasized that routine or demand genetic testing is not covered. Further, genetic testing does not include the following:(7) Tests performed to establish paternity of a child.

[2) Tests to determine the sex of an unborn child.(4) Treatment o f alcoholism . Emergency and inpatient hospital care for complications of alcoholism and detoxification are covered as for any other medical condition. Specific coverage for the treatment of alcoholism includes detoxification, rehabilitation, and outpatient care provided in authorized alcohol rehabilitation facilities.(i) Emergency and inpatient hospital 
services. Emergency and inpatient hospital services are covered when medically necessary for the active medical treatment of the acute phases of alcohol withdrawal (detoxification), for stabilization, and for treatment of medical complications of alcoholism. Emergency and inpatient hospital services are considered medically necessary only when the patient’s condition is such that the personnel and facilities of a hospital are required. In general, these services require no more than 7 days per episode. Any case of inpatient hospital care that continues beyond 7 days is subject to review to determine whether the longer stay is medically necessary for the patient's medical condition. Longer stays provided for alcohol rehabilitation in a hospital-based rehabilitation facility are covered, subject to the provisions of paragraph (e)(4)(ii) of this section. Inpatient hospital services also are subject to the provisions regarding the limit on inpatient mental health services.(ii) Authorized alcoholism  treatment. Only those services provided in an organized alcoholism treatment program, by an authorized freestanding or hospital-based alcohol rehabilitation facility are covered. Covered services consist of any or all of the services listed below. A  qualified mental health provider (physicians, clinical psychologists, clinical social workers, psychiatric nurse specialists) (see paragraph (c)(3)(ix) of this section) shall prescribe the particular level of treatment. Each CHAM PUS beneficiary is entitled to three alcoholism treatment benefit periods in his or her lifetime. (A benefit period begins with the first date of covered alcoholism treatment and ends 365 days later, regardless of the total services actually used within the benefit period. Unused benefits cannot be carried over to subsequent benefit periods. Emergency and inpatient hospital services (as described in paragraph (e)(4)(i) of this Section) do not constitute alcoholism treatment for purposes of establishing the beginning of a benefit period.)(A) Rehabilitative care. Rehabilitative care in an authorized alcohol

rehabilitation facility, whether freestanding or hospital-based, is covered on either a residential or partial care (day or night program) basis. Coverage is limited to no more than 21 days of rehabilitative care in a benefit period. If the patient is medically in need of alcohol detoxification, but does not require the personnel or facilities of a general hospital setting, up to 7 days of detoxification services are covered in addition to the rehabilitative care. The medical necessity for the detoxification must be documented. Any detoxification services provided by the alcohol rehabilitation facility must be under general medical supervision.(B) Outpatient care. Outpatient treatment provided by an approved alcohol rehabilitation facility, whether free-standing or hospital-based, is covered for up to 60 visits in a benefit period.(C) Fam ily therapy. Family therapy provided by an approved alcohol rehabilitation facility, whether freestanding or hospital-based, is covered for up to 15 visits in a benefit period.(iii) Exclusions.—(A) Aversion  
therapy. The programmed use of physical measures, such as electric shock, alcohol, or other drugs as negative reinforcement (aversion therapy) is not covered, even if recommended by a physician.(B) Dom iciliary settings. Domiciliary facilities, generally referred to as halfway or quarterway houses, are not authorized providers and charges for services provided by these facilities are not covered.(iv) Confidentiality. Release of any patient identifying information, including that required to adjudicate a claim, must comply with the provisions of section 523 of the Health Service Act (HSA), as amended, (42 U.S.C. 290dd-3), which governs the release of medical and other information from the records of patients undergoing treatment of alcoholism. If the patient refuses to authorize the release of medical records which are, in the opinion of the Director, OCHAMPUS, or a designee, necessary to determine benefits on a claim for treatment of alcoholism, the claim will be denied.(5) Organ transplants. Basic Program benefits are available for otherwise covered services or supplies in connection with an organ transplant procedure, provided such transplant procedure generally is in accordance with accepted professional medical standards and is not considered to be experimental or investigational.(i) Recipient casts. CHAMPUS benefits are payable for recipient costs



Federal Register / V ol. 51, No. 126 / Tuesday, July 1 , 1986 / Rules and Regulations 24033when the recipient of the transplant is a beneficiary, whether or not the donor is a beneficiary.(ii) Donor costs. (A) Donor costs are payable when both the donor and recipient are CHAMPUS beneficiaries.(B) Donor costs are payable when the donor is a CHAMPUS beneficiary but the recipient is not.(C) Donor costs are payable when the donor is the sponsor and the recipient is a beneficiary. (In such an event, donor costs are paid as a part of the beneficiary and recipient costs.)(D) Donor costs also are payable when the donor is neither a CHAMPUS beneficiary nor a sponsor, if the recipient is a CHAM PUS beneficiary. (Again, in such an event, donor costs are paid as a part of the beneficiary and recipient costs.)(iii) General lim itations. (A) If the donor is not a beneficiary, CHAMPUS benefits for donor costs are limited to those directly related to the transplant procedure itself and do not include any medical care costs related to other treatment of the donor, including complications.(B) In most instances, for costs related to kidney transplants, Medicare (not CHAMPUS) benefits will be applicable. If a CHAMPUS beneficiary participates as a kidney donor for a Medicare beneficiary, Medicare will pay for expenses in connection with the kidney transplant to include all reasonable preparatory, operation and postoperation recovery expenses associated with the donation (postoperative recovery expenses are limited to the actual period of recovery). (Refer to paragraph (e)(3)(vi) of § 199.3 of this part.)(C) Donor transportation costs are excluded whether or not the donor is a beneficiary.(D) When the organ transplant is performed under a study, grant, or research program, no CHAM PUS benefits are payable for either recipient or donor cost,(iv) Kidney acquisition. With specific reference to acquisition costs for kidneys, each hospital that performs kidney transplants is required for Medicare purposes to develop for each year separate standard acquisition costs for kidneys obtained from live donors and kidneys obtained from cadavers.The standard acquisition cost for cadaver kidneys is compiled by dividing the total cost of cadaver kidneys acquired by the number of transplants using cadaver kidneys. The standard acquisition cost for kidneys from live donors is compiled similarly using the total acquisition cost of kidneys from live donors and the number of

transplants using kidneys from live donors. All recipients of cadaver kidneys are charged the same standard cadaver kidney acquisition cost and all recipients of kidneys from live donors are charged the same standard live donor acquisition cost. The appropriate hospital standard kidney acquisition costs (live donor or cadaver) required for Medicare in every instance must be used as the acquisition cost for purposes of providing CHAM PUS benefits.(6) Eyeglasses, spectacles, contact 
lenses, or other optical devices. Eyeglasses, spectacles, contact lenses, or other optical devices are excluded under the Basic Program except under very limited and specific circumstances.(i) Exception to general exclusion. Benefits for glasses and lenses may be extended only in connection with the following specified eye conditions and circumstances:(A) Eyeglasses or lenses that perform the function of the human lens, lost as a result of intraocular surgery or ocular injury or congenital absence.Note.—Notwithstanding the general requirement for U.S. Food and Drug Administration approval of any surgical implant set forth in paragraph (d)(3)(vii) of this section, intraocular lenses are authorized under CHAMPUS if they are either approved for marketing -by FDA or are subject to an investigational device exemption.(B) “Pinhole” glasses prescribed for use after surgery for detached retina.(C) Lenses prescribed as “ treatment” instead of surgery for the following conditions:

[1) Contract lenses used for treatment of infantile glaucoma.(2) Corneal or scleral lenses prescribed in connection with treatment of keratoconus.(3) Scleral lenses prescribed to retain moisture when normal tearing is not present or is inadequate.
[4) Corneal or scleral lenses prescribed to reduce a corneal irregularity other than astigmatism.(ii) Lim itations. The specified benefits are limited further to one set of lenses related to one of the qualifying eye conditions set forth in paragraph (e)(6)(i) of this section. If there is a prescription change requiring a new set of lenses (but still related to the qualifying eye condition), benefits may be extended for a second set of lenses, subject to specific medical review.(7) Transsexualism  or 

hermaphroditism. All services and supplies directly or indirectly related to transsexualism (or such other conditions as gender dysphoria) or hermaphroditism are excluded under CHAMPUS. This exclusion includes, but is not limited to, psychotherapy,

prescription drugs, and intersex surgery that may be provided in connection with transsexualism or hermaphroditism. There is only one very limited exception to this general exclusion, that is, notwithstanding the definition of congenital anomaly, CHAM PUS benefits may be extended for surgery performed on a child 10 years of age or under to correct sex gender confusion (that is, ambiguous genitalia).(8) Cosm etic, reconstructive, or 
plastic surgery. For the purposes of CHAMPUS, cosmetic, reconstructive, or plastic surgery is surgery that can be expected primarily to improve physical appearance or that is performed primarily for psychological purposes or that restores form, but does not correct or improve materially a bodily function.

N o te .— I f  a  s u rg ic a l p r o c e d u re  p r im a r i ly  
re s to re s  fu n c t io n ,  w h e t h e r  o r  n o t  th e r e  is  a ls o  
a  c o n c o m ita n t  im p r o v e m e n t  in  p h y s ic a l  
a p p e a r a n c e ,  th e  s u rg ic a l p r o c e d u re  d o e s  n o t  
f a l l  w i t h in  th e  p r o v is io n s  s e t fo r th  in  th is  
p a r a g r a p h  (e )(8 ) .(i) Lim ited benefits under CH AM PU S. Benefits under the Basic Program generally are not available for cosmetic, reconstructive, or plastic surgery. However, under certain limited circumstances, benefits for otherwise covered services and supplies may be provided in connection with cosmetic, reconstructive, or plastic surgery as follows:(A) Correction of a congenital anomaly: or(B) Restoration of body form following an accidental injury; or(C) Revision of disfiguring and extensive scars resulting from neoplastic surgery.(D) Reconstructive breast surgery following a medically necessary mastectomy performed for the treatment of carcinoma, severe fibrocystic disease, other nonmalignant tumors or traumatic injuries.(E) Generally, benefits are limited to those cosmetic, reconstructive, or plastic surgery procedures performed no later than December 31 of the year following the year in which the related accidentally injury or surgical trauma occurred, except for authorized postmastectomy breast reconstruction for which there is no time limitation between mastectomy and reconstruction. Also, special consideration for exception will be given to cases involving children who may require a growth period.(ii) General exclusions. (A) For the purposes of CHAMPUS, dental congenital anomalies such as absent tooth buds or malocclusion specifically are excluded. Also excluded are any
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procedures related to transsexualism or hermaphroditism, except as provided in paragraph (e)(7) of the section.
(B )  C o s m e t i c ,  r e c o n s t r u c t i v e ,  o r  p l a s t i c  

s u r g e r y  p r o c e d u r e s  p e r f o r m e d  p r i m a r i l y  
f o r  p s y c h o l o g i c a l  r e a s o n s  o r  a s  a  r e s u l t  
o f  t h e  a g in g  p r o c e s s  a l s o  a r e  e x c l u d e d .

( C )  P r o c e d u r e s  p e r f o r m e d  f o r  e l e c t i v e  
c o r r e c t i o n  o f  m i n o r  d e r m a t o l o g i c a l  
b l e m is h e s  a n d  m a r k s  o r  m i n o r  
a n a t o m i c a l  a n o m a l i e s  a l s o  a r e  e x c l u d e d .

( D )  I n  a d d i t i o n ,  w h e t h e r  o r  n o t  t h e y  
w o u l d  o t h e r w i s e  q u a l i f y  f o r  b e n e f i t s  
u n d e r  p a r a g r a p h  ( e ) ( 8 ) ( i )  o f  t h is  s e c t io n ,  
t h e  b r e a s t  a u g m e n t a t i o n  m a m m o p l a s t y ,  
s u r g i c a l  i n s e r t i o n  o f  p r o s t h e t i c  t e s t ic le s ,  
a n d  t h e  p e n i l e  i m p l a n t  p r o c e d u r e  
s p e c i f i c a l l y  a r e  e x c l u d e d .

( i i i )  Noncovered surgery, all related 
services and supplies excluded. W h e n  i t  
is  d e t e r m i n e d  t h a t  a  c o s m e t ic ,  
r e c o n s t r u c t i v e ,  o r  p l a s t i c  s u r g e r y  
p r o c e d u r e  d o e s  n o t  q u a l i f y  f o r  
C H A M P U S  b e n e f i t s ,  a l l  r e l a t e d  s e r v i c e s  
a n d  s u p p l ie s  a r e  e x c l u d e d ,  i n c l u d i n g  a n y  
i n s t i t u t i o n a l  c o s ts .

( i v )  Exam ple o f  noncovered cosmetic, 
reconstructive, or plastic surgery 
procedures. T h e  f o l l o w i n g  is  a  p a r t i a l  
l i s t  o f  c o s m e t ic ,  r e c o n s t r u c t i v e ,  o r  
p l a s t i c  s u r g e r y  p r o c e d u r e s  t h a t  d o  n o t  
q u a l i f y  f o r  b e n e f i t s  u n d e r  C H A M P U S .  
T h i s  l i s t  is  f o r  e x a m p l e  p u r p o s e s  o n l y  
a n d  is  n o t  to  b e  c o n s t r u e d  a s  b e i n g  a l l -  
i n c l u s i v e .

( A )  A n y  p r o c e d u r e  p e r f o r m e d  f o r  
p e r s o n a l  r e a s o n s  to  i m p r o v e  th e  
a p p e a r a n c e  o f  a n  o b v io u s  f e a t u r e  o r  p a r t  
o f  t h e  b o d y  t h a t  w o u l d  b e  c o n s id e r e d  b y  
a n  a v e r a g e  o b s e r v e r  t o  b e  n o r m a l  a n d  
a c c e p t a b l e  f o r  t h e  p a t i e n t ’s  a g e  o r  e t h n i c  
o r  r a c i a l  b a c k g r o u n d .

(B )  C o s m e t i c ,  r e c o n s t r u c t i v e ,  o r  p l a s t i c  
s u r g i c a l  p r o c e d u r e s  t h a t  a r e  j u s t i f i e d  
p r i m a r i l y  o n  t h e  b a s is  o f  a  p s y c h o l o g i c a l  
o r  p s y c h i a t r i c  n e e d .

( C )  A u g m e n t a t i o n  m a m m o p la s t ie s ,  
e x c e p t  f o r  t h o s e  p e r f o r m e d  a s  a  p a r t  o f  
p o s t m a s t e c t o m y  b r e a s t  r e c o n s t r u c t i o n  
a s  s p e c i f i c a l l y  a u t h o r i z e d  i n  p a r a g r a p h
( e ) ( 8 ) ( i ) ( D )  o f  t h is  S e c t i o n .

( D )  F a c e  l i f t s  a n d  o t h e r  p r o c e d u r e s  
r e l a t e d  t o  t h e  a g in g  p r o c e s s .

( E )  R e d u c t i o n  m a m m o p l a s t i e s  (u n le s s  
t h e r e  is  m e d i c a l  d o c u m e n t a t i o n  o f  
i n t r a c t a b l e  p a i n ,  n o t  a m e n a b l e  to  o t h e r  
f o r m s  o f  t r e a t m e n t ,  r e s u l t i n g  f r o m  l a r g e ,  
p e n d u lo u s  b r e a s t s ) .

( F )  P a n n ic u le c t o m y ;  b o d y  s c u lp t u r e  
p r o c e d u r e s .

( G )  R e p a i r  o f  s a g g in g  e y e l i d s  ( w i t h o u t  
d e m o n s t r a t e d  a n d  m e d i c a l l y  
d o c u m e n t e d  s i g n i f i c a n t  i m p a i r m e n t  o f  
v i s i o n ) .

( H )  R h i n o p l a s t i e s  ( w i t h o u t  e v id e n c e  o f  
a c c i d e n t a l  i n j u r y  o c c u r r in g  w i t h i n  t h e  
p r e v i o u s  6  m o n t h s  t h a t  r e s u l t e d  in  
s i g n i f i c a n t  o b s t r u c t i o n  o f  b r e a t h in g ) .

( I )  C h e m i c a l  p e e l i n g  f o r  f a c i a l  
w r i n k l e s .

(J ) D e r m a b r a s i o n  o f  t h e  f a c e .
( K )  E l e c t i v e  c o r r e c t i o n  o f  m i n o r  

d e r m a t o l o g i c a l  b l e m is h e s  a n d  m a r k s  o r  
m i n o r  a n a t o m i c a l  a n o m a l i e s .

( L )  R e v i s i o n  o f  s c a r s  r e s u l t i n g  f r o m  
s u r g e r y  o r  a  d i s e a s e  p r o c e s s ,  e x c e p t  
d is f ig u r i n g  a n d  e x t e n s i v e  s c a r s  r e s u l t i n g  
f r o m  n e o p l a s t i c  s u r g e r y .

( M )  R e m o v a l  o f  t a t t o o s ,
( N )  H a i r  t r a n s p la n t s .
( O )  E l e c t r o l y s is .
(P )  A n y  p r o c e d u r e s  r e l a t e d  to  

t r a n s s e x u a l i s m  o r  h e r m a p h r o d i t i s m ,  
e x c e p t  a s  p r o v i d e d  in  p a r a g r a p h  ( e ) ( 7 )  o f  
th is  s e c t io n .

( Q )  P e n i l e  i m p l a n t  p r o c e d u r e .
( R )  I n s e r t i o n  o f  p r o s t h e t i c  t e s t ic l e s .(9) Complications (unfortunate 

sequelae) resulting from noncovered  
initial surgery or treatment. B e n e f i t s  a r e  
a v a i l a b l e  f o r  o t h e r w i s e  c o v e r e d  s e r v ic e s  
a n d  s u p p l i e s  r e q u i r e d  i n  t h e  t r e a t m e n t  o f  
c o m p l i c a t io n s  r e s u l t i n g  f r o m  a  
n o n c o v e r e d  i n c i d e n t  o f  t r e a t m e n t  ( s u c h  
a s  n o n a d j u n c t i v e  d e n t a l  c a r e ,  
t r a n s s e x u a l  s u r g e r y ,  a n d  c o s m e t i c  
s u r g e r y )  b u t  o n l y  i f  t h e  l a t e r  
c o m p l i c a t i o n  r e p r e s e n t s  a  s e p a r a t e  
m e d i c a l  c o n d i t i o n  s u c h  a s  a  s y s t e m i c  
i n f e c t i o n ,  c a r d i a c  a r r e s t ,  a n d  a c u t e  d r u g  
r e a c t io n .  B e n e f i t s  m a y  n o t  b e  e x t e n d e d  
f o r  a n y  l a t e r  c a r e  o r  p r o c e d u r e s  r e l a t e d  
to  t h e  c o m p l i c a t i o n  t h a t  e s s e n t i a l l y  is  
s i m i l a r  t o  t h e  i n i t i a l  n o n c o v e r e d  c a r e .  
E x a m p l e s  o f  c o m p l i c a t i o n s  s i m i l a r  t o  t h e  
i n i t i a l  e p i s o d e  o f  c a r e  ( a n d  t h u s  n o t  
c o v e r e d )  w o u l d  b e  r e p a i r  o f  f a c i a l  
s c a r r in g  r e s u l t i n g  f r o m  d e r m a b r a s i o n  f o r  
a c n e  o r  r e p a i r  o f  a  p r o l a p s e d  v a g i n a  i n  a  
b i o l o g i c a l  m a l e  w h o  h a d  u n d e r g o n e  
t r a n s s e x u a l  s u r g e r y .

( 1 0 )  Dental. C H A M P U S  d o e s  n o t  
i n c l u d e  a  d e n t a l  b e n e f i t .  U n d e r  v e r y  
l i m i t e d  c i r c u m s t a n c e s ,  b e n e f i t s  a r e  
a v a i l a b l e  f o r  d e n t a l  s e r v i c e s  a n d  
s u p p l i e s  w h e n  t h e  d e n t a l  s e r v i c e s  a r e  
a d j u n c t i v e  to  o t h e r w i s e  c o v e r e d  m e d i c a l  
t r e a t m e n t .(1) Adjunctive dental care, limited. 
A d j u n c t i v e  d e n t a l  c a r e  is  l i m i t e d  to  t h a t  
d e n t a l  c a r e  t h a t  is  m e d i c a l l y  n e c e s s a r y  
i n  t h e  t r e a t m e n t  o f  a n  o t h e r w i s e  c o v e r e d  
m e d i c a l  ( n o t  d e n t a l )  c o n d i t io n ,  is  a n  
i n t e g r a l  p a r t  o f  t h e  t r e a t m e n t  o f  s u c h  
m e d i c a l  c o n d i t io n ,  a n d  is  e s s e n t ia l  to  
t h e  c o n t r o l  o f  t h e  p r i m a r y  m e d i c a l  
c o n d i t io n .

( A )  E l i m i n a t i o n  o f  a  n o n l o c a l  o r a l  
i n f e c t i o n  ( s u c h  a s  c e l l u l i t i s  o r  o s t e i t i s )  
t h a t  c l e a r l y  is  e x a c e r b a t i n g  a n d  d i r e c t l y  
a f f e c t i n g  a  m e d i c a l  c o n d i t i o n  c u r r e n t l y  
u n d e r  t r e a t m e n t  is  a n  e x a m p l e  o f  
a d j u n c t i v e  d e n t a l  c a r e .

(B )  A n o t h e r  e x a m p l e  o f  a d j u n c t i v e  
d e n t a l  c a r e  is  w h e n  t e e t h  a n d  t o o t h  
f r a g m e n t s  m u s t  b e  r e m o v e d  to  t r e a t  a n d

r e p a i r  f a c i a l  t r a u m a  r e s u l t i n g  f r o m  a n  
a c c i d e n t a l  i n j u r y .

N ote.— The test o f whether or not dental 
trauma is covered is whether or not the 
trauma is solely dental trauma. Dental 
trauma must be related to, and be an integral 
part of, m edical trauma in order to be 
covered as adjunctive dental care.

( i i )  General exclusions. G e n e r a l l y ,  
p r e v e n t i v e ,  r o u t i n e ,  r e s t o r a t i v e ,  
p r o s t h o d o n t ic ,  o r  e m e r g e n c y  d e n t a l  c a r e  
is  n o t  c o v e r e d  b y  C H A M P U S .

( A )  D e n t a l  c a r e  t h a t  e s s e n t i a l l y  is  
p r e v e n t i v e  a n d  ( e v e n  i f  p e r f o r m e d  to  
p r e v e n t  a  p o t e n t i a l  m e d i c a l  c o n d i t i o n )  is  
n o t  a n  i n t e g r a l  p a r t  o f  t h e  t r e a t m e n t  o f  a  
m e d i c a l  ( n o t  d e n t a l )  c o n d i t io n ,  d o e s  n o t  
q u a l i f y  a s  a d j u n c t i v e  d e n t a l  c a r e  f o r  t h e  
p u r p o s e s  o f  C H A M P U S .  A n  e x a m p l e  is  
r o u t i n e  d e n t a l  c a r e  p r o v i d e d  a  
r h e u m a t i c  h e a r t  p a t i e n t  a s  a  
“ p r e v e n t i v e ”  m e a s u r e .

(B )  A d j u n c t i v e  d e n t a l  c a r e  d o e s  n o t  
i n c l u d e  d e n t a l  s e r v i c e s  t h a t  i n v o l v e  o n l y  
t h e  t e e t h  o r  t h e i r  s u p p o r t in g  s t r u c t u r e s ,  
e v e n  i f  i t  is  t h e  r e s u l t  o f  a n  r e s u l t  o f  a n  
a c c i d e n t .  A n  e x a m p l e  is  t h e  c h i l d  w h o  
f a l l s  a n d  b r e a k s ,  c h ip s ,  o r  lo o s e n s  a  
t o o t h .

( C )  A d j u n c t i v e  d e n t a l  c a r e  d o e s  n o t  
i n c l u d e  r e s t o r a t i o n  o r  p e r i o d o n t a l  
s p l i n t i n g  o f  t e e t h  o r  d e n t a l  p r o s t h e s is ,  
w h e t h e r  p e r m a n e n t  o r  t e m p o r a r y  a n d  
w h e t h e r  r e q u i r e d  a s  a  r e s u l t  o f  a n  
a c c i d e n t a l  i n j u r y  o r  w h e t h e r  i n j u r e d ,  
a f f e c t e d ,  o r  f r a c t u r e d  d u r in g  t h e  m e d i c a l  
o r  s u r g i c a l  m a n a g e m e n t  o f  a  m e d i c a l  
c o n d i t io n .

( D )  A d j u n c t i v e  d e n t a l  c a r e  d o e s  n o t  
i n c l u d e  t r e a t m e n t  o f  p e r i o d o n t a l  d i s e a s e  
o r  t h e  c o n s e q u e n c e  o f  p e r i o d o n t a l  
d is e a s e ;  n o r  d o e s  i t  i n c l u d e  s u c h  d e n t a l  
s e r v i c e s  a s  f i l l i n g  c a v i t i e s  o r  a d d i n g  o r  
m o d i f y i n g  b r i d g e w o r k  t o  a s s is t  in  
m a s t i c a t i o n  w h e t h e r  o r  n o t  r e l a t e d  to  
g a s t r o i n t e s t i n a l  o r  h e m a t o p o i e t i c  
d is e a s e s .

(E )  A l i  o r t h o d o n t i a  s p e c i f i c a l l y  is  
e x c l u d e d ,  e x c e p t  w h e n  d i r e c t l y  r e l a t e d  
to  a n d  a s  a n  i n t e g r a l  p a r t  o f ,  s u r g i c a l  
c o r r e c t i o n  o f  a  c l e f t  p a l a t e  c o n g e n i t a l  
a n o m a l y .

( i i i )  Preauthorization required. I n  
o r d e r  to  b e  c o v e r e d ,  a d j u n c t i v e  d e n t a l  
c a r e  r e q u i r e s  p r e a u t h o r i z a t i o n  f r o m  t h e  
D i r e c t o r ,  O C H A M P U S ,  o r  a  d e s ig n e e ,  in  
a c c o r d a n c e  w i t h  p a r a g r a p h  ( a ) ( l l )  o f  
t h is  s e c t i o n .  W h e n  a d j u n c t i v e  d e n t a l  
c a r e  i n v o l v e s  a  m e d i c a l  ( n o t  d e n t a l )  
e m e r g e n c y  (s u c h  a s  f a c i a l  i n j u r i e s  
r e s u l t i n g  f r o m  a n  a c c i d e n t ) ,  t h e  
r e q u i r e m e n t  f o r  p r e a u t h o r i z a t i o n  is  
w a i v e d .  S u c h  w a i v e r ,  h o w e v e r ,  is  
l i m i t e d  to  t h e  e s s e n t ia l  a d j u n c t i v e  d e n t a l  
c a r e  r e l a t e d  to  t h e  m e d i c a l  c o n d i t i o n  
r e q u i r i n g  t h e  i m m e d i a t e  e m e r g e n c y  
t r e a t m e n t .  A  c o m p l e t e  e x p l a n a t i o n ,  w i t h  
s u p p o r t in g  m e d i c a l  d o c u m e n t a t i o n ,  m u s t



Federal Register / V ol. 51, N o. 126 / Tuesday, July 1, 1986 / Rules and Regulations 24035

be submitted with claims for emergency adjunctive dental care.(iv) Covered oral surgery. Notwithstanding the above limitations on dental care, there are certain oral surgical procedures that are performed by both physicians and dentists, and that are essentially medical rather than dental care. For the purposes of CHAMPUS, the following procedures, whether performed by a physician or dentist, are considered to be in this category and benefits may be extended for otherwise covered services and supplies without preauthorization:(A) Excision of tumors and cysts of the jaws, cheeks, lips, tongue, and roof and floor of the mouth, when such conditions require a pathological (histological) examination.(B) Surgical procedures required to correct accidental injuries of the jaws, cheeks, lips, tongue, and roof and floor of the mouth.(C) Treatment of oral or facial cancer.(D) Treatment of fractures of facial bones.(E) External (extra-oral) incision and drainage of cellulitis.(F) Surgery of accessory sinuses, salivary glands, or ducts.(G) Reduction of dislocations and the excision of the temporomandibular joints, when surgery is a necessary part of the reduction.(H) Any oral surgical procedure that falls within the cosmetic, reconstructive, or plastic surgery definition is subject to the limitations and requirements set forth in paragraph (e)(8) of this section.Note.—Preparation of the mouth for 
dentures is not a covered oral surgery 
procedure. Also excluded are the removal of 
unerupted or partially erupted, malposed, or 
im pacted  teeth, with or without the attached 
follicu lar or development tissues.(v) Impatient hospital stay in 
connection with non-adjunctive, 
noncovered dental care. Institutional benefits specified in paragraph (b) of this section may be extended for inpatient hospital stays related to noncovered, nonadjunctive dental care when such inpatient stay is medically necessary to safeguard the life of the patient from the effects of dentistry because of the existence of a specific and serious nondental organic impairment currenty under active treatment. (Hemophilia is an example of a condition that could be considered a serious nondental impairment.) Preauthorization by the Director, OCHAMPUS, or a designee, is required for such inpatient stays to be covered in the same manner as required for adjunctive dental care described in paragraph (e)(10)(iii) of this section.

Regardless of whether or not the preauthorization request for the hospital admission is approved and thus qualifies for institutional benefits, the professional service related to the nonadjunctive dental care is not covered.(11) Drug abuse. Under the Basic Program, benefits may be extended for medically necessary prescripion drugs required in the treatment of an illness or injury or in connection with maternity care (refer to paragraph (d) of this section). However, CHAM PUS benefits cannot be authorized to support of maintain an existing or potential drug abuse situation, whether or not the drugs (under other circumstances) are eligible for benefit consideration and whether or not obtained by legal means.(i) Lim itations on who can prescribe 
drugs. CHAM PUS benefits are not available for any drugs prescribed by a member of the beneficiary’s family or by a nonfamily member residing in the same household with the beneficiary or sponsor.(ii) Drug maintenance programs 
excluded. Drug maintenance programs when one addictive drug is substituted for another on a maintenance basis (such as methadone substituted for heroin) are not covered. This exclusion applies even in areas outside the United States where addictive drugs are dispensed legally by physicians on a maintenance dosage level.(iii) Kinds o f prescription drugs that 
are monitored carefully b y CH AM PU S  
for possible abuse situations.(A) Narcotics. Examples are Morphine and Demerol.(B) Nonnarcotic analgesics. Examples are Talwin and Darvon.(C) Tranquilizers. Examples are Valium, Librium, and Meprobamate.(D) Barbiturates. Examples are Seconal and Nembuttai.(E) Nonbarbituate hypnotics. Examples are Doriden and Chloral Hydrate.(F) Stimulants. Examples are amphetamines.

(iv) CH AM PU S fisc a l intermediary 
responsibilities. CHAM PUS fiscal intermediaries are responsible for implementing utilization control and quality assurance procedures designed to identify possible drug abuse situations. The CHAM PUS fiscal intermediary is directed to screen all drug claims for potential overutilization and irrational prescribing of drugs, and to subject any such cases to extensive review to establish the necessity for the drugs and their appropriateness on the basis of diagnosis or definitive symptoms.

(A) When a possible drug abuse situation is identified, all claims for drugs for that specific beneficiary or provider will be suspended pending the results of a review.(B) If the review determines that a drug abuse situation does in fact exist, all drug claims held in suspense will be denied.(C) If the record indicates previously paid drug benefits, the prior claims for that beneficiary or provider will be reopened and the circumstances involved reviewed to determine whether or not drug abuse also existed at the time the earlier claims were adjudicated. If drug abuse is later ascertained, benefit payments made previously will be considered to have been extended in error and the amounts so paid recouped.(D) Inpatient stays primarily for the purpose of obtaining drugs and any other services and supplies related to drug abuse also are excluded.(v) Unethical or illegal provider 
practices related to drugs. Any such investigation into a possible drug abuse that uncovers unethical or illegal drug dispensing practices on the part of an institution, a pharmacy, or physician will be referred to the professional or investigative agency having jurisdiction. CHAMPUS fiscal intermediaries are directed to withhold payment of all CHAMPUS claims for services and supplies rendered by a provider under active investigation for possible unethical or illegal drug dispensing activities.(vi) Detoxification, The above monitoring and control of drug abuse situations shall in no way be construed to deny otherwise covered medical services and supplies related to drug detoxification (including newborn, addicted infants) when medical supervision is required.(12) Custodial care. The statute under which CHAM PUS operates specifically excludes custodial care. Many beneficiaries and sponsors misunderstand what is meant by custodial care, assuming that because custodial care is not covered, it implies the custodial care is not necessary. This is not the case; it only means the care being provided is not a type of care for which CHAM PUS benefits can be extended.(i) Kinds o f conditions that can result 

in custodial care. There is no absolute rule that can be applied. With most conditions, there is a period of active treatment before custodial care, some much more prolonged than others. Examples of potential custodial care cases may be a spinal cord injury



24036 N o. 126 / Tuesday, July 1, 1986 / Rules and Regulationsresulting in extensive paralysis, a severe cerebral vascular accident, multiple sclerosis in its latter stages, or presenile and senile dementia. These conditions do not result necessarily in custodial care but are indicative of the types of conditions that sometimes do. It is not the condition itself that is controlling, but whether the care being rendered falls within the definition of custodial care (refer to § 199.2 of this part for the definition of “custodial care”).(ii) Benefits available in connection 
with a custodial care case. CHAMPUS benefits are not available for services or supplies related to a custodial care case (including the supervisory physician’s care), with the following specific exceptions:(A) Prescription drugs and m edicines 
and m edical supplies for their 
administration. Benefits are payable for otherwise covered prescription drugs and medicines, as well as medical supplies that are necessary for their administration, even if prescribed primarily for the purpose of making the person receiving custodial care manageable in the custodial environment.(B) Nursing services, lim ited. Recognizing that even though the care being received is determined primarily to be custodial, an occasional specific skilled nursing service may be required. When it is determined such skilled nursing services are needed, benefits may be extended for 1 hour of nursing care per day.(C) Payment for prescription drugs, 

m edical supplies for their 
administration, and lim ited skilled  
nursing services does not affect 
custodial care determination. The fact that CHAMPUS extends benefits for prescription drugs, medical supplies for their administration, and limited skilled nursing services in no way affects the custodial care determination if the case otherwise falls within the definition of custodial care.(iii) Beneficiary receiving custodial 
care, adm ission to a hospital.CHAMPUS benefits may be extended for otherwise covered services or supplies directly related to a medically necessary admission to an acute care general or special hospital, under the following circumstances:(A) Presence o f another condition. When a beneficiary receiving custodial care requires hospitalization for the treatment of a condition other than the condition for which he or she is receiving custodial care (an example is a broken leg as a result of a fall); or

(B) Acute exacerbation o f the 
condition for which custodial care is 
being received. When there is an acute

exacerbation of the condition for which custodial care is being received that requires active inpatient treatment that otherwise is covered.(iv) Reasonable care for which 
benefits were authorized or reim bursed 
before June 1,1977. It is recognized that care for which benefits were authorized or reimbursed before the implementation date of DoD 6010.8-R may be excluded under the custodial care limitations set forth in the Regulation. Therefore, an exception to the custodial care limitations set forth in this part exists whereby reasonable care for which benefits authorized or reimbursed under the Basic Program before June 1,1977, shall continue to be authorized even though the care would be excluded as a benefit under the custodial care limitations of the DoD 6010.8-R. Continuation of CHAM PUS benefits in such cases is limited as follows:(A) Initial authorization or 

reimbursement before June 1,1977. The initial CHAM PUS authorization or reimbursement for the care occurred before June 1,1977; and,(B) Continued care. The care has been continuous since the initial CHAM PUS authorization or reimbursement; and,(C) Reasonable care. The care is reasonable. CHAM PUS benefits shall be continued for reasonable care up to the same level of benefits and for the same period of eligibility authorized or reimbursed before June 1,1977. Care that is excessive or otherwise unreasonable will be reduced or eliminated from the continued care authorized under this exception.(13) Dom iciliary care. The statute under which CHAM PUS operates also specifically excludes domiciliary care (refer to § 199.2 of this part for the definition of “Domiciliary Care”).(i) Exam ples o f dom iciliary care 
situations. The following are examples of domiciliary care for which CHAM PUS benefits are not payable.(A) Home-care is  not available. Institutionalization primarily because parents work, or extension of a hospital stay beyond what is medically necessary because the patient lives alone, are examples of domiciliary care provided because there is no other family member or other person available in the home.(B) Home care is  not suitable. Institutionalization of a child because a parent (or parents) is an alcoholic who is not responsible enough to care for the child, or because someone in the home has a contagious disease, are examples of domiciliary care being provided because the home setting is unsuitable.

(C) Fam ily unwilling to care for a 
person in the home. A  child who is difficult to manage may be placed in an institution, not because institutional care is medically necessary, but because the family does not want to handle him or her in the home. Such institutionalization would represent domiciliary care, that is, the family being unwilling to assume responsibility for the child.(ii) Benefits available in connection 
with a dom iciliary care case. Should the beneficiary receive otherwise covered medical services or supplies while also being in a domiciliary care situation, CHAM PUS benefits are payable for those medical services or supplies, or both, in the same manner as though the beneficiary resided in his or her own home. Such benefits would be cost- shared as though rendered to an outpatient.(iii) General exclusion. Domiciliary care is institutionalization essentially to provide a substitute home—not because it is medically necessary for the beneficiary to be in the institution (although there may be conditions present that have contributed to the fact that domiciliary care is being rendered). CHAM PUS benefits are not payable for any costs or charges related to the provision of domiciliary care. While a substitute home or assistance may be necessary for the beneficiary, domiciliary care does not represent the kind of care for which CHAMPUS benefits can be provided.(14) C T  scanning.—(i) Approved C T  

scan services. Benefits may be extended for medically necessary CT scans of the head or other anatomical regions of the body when all of the following conditions are met:(A) The patient is referred for the diagnostic procedure by a physician.(B) The CT scan procedure is consistent with the preliminary diagnosis or symptoms.(C) Other noninvasive and less costly means of diagnosis have been attempted or are not appropriate.(D) The CT scan equipment is licensed or registered by the appropriate state agency responsible for licensing or registering medical equipment that emits ionizing radiation.(E) The CT scan equipment is operated under the general supervision and direction of a physician.(F) The results of the CT scan diagnostic procedure are interpreted by a physician.(ii) Review  guidelines and criteria.The Director, OCHAM PUS, or a designee, will issu6 specific guidelines and criteria for CHAM PUS coverage of



24037FederaMiegisterjM/ol^medically necessary head and body part CT scans.(15) M orbid obesity. The CHAMPUS morbid obesity benefit is limited to the gastric bypass, gastric stapling, or gastroplasty method.(i) Conditions for coverage. Payment may be extended for the gastric bypass, gastric stapling, or gastroplasty method only when one of the following conditions is met:(A) The patient is 100 pounds over the ideal weight for height and bone structure and has an associated severe medical condition. These associated medical conditions are diabetes mellitus, hypertension, cholecystitis, narcolepsy, pickwickian syndrome (and other- severe respiratory disease), hypothalmic disorders, and severe arthritis of the weight-bearing joints.(B) The patient is 200 percent or more of the ideal weight for height and bone structure. An associated medical condition is not required for this category.(C) The patient has had an intestinal bypass or other surgery for obesity and, because of complications, requires a second surgery (a takedown). The surgeon in many cases, will do a gastric bypass, gastric stapling, or gastroplasty to help the patient avoid regaining the weight that was lost. In this situation, payment is authorized even though the patient’s condition technically may not meet the definition of morbid obesity because of the weight that was already lost following the initial surgery.(ii) Exclusions.—(A) CHAMPUS payment may not be made for nonsurgical treatment of obesity or morbid obesity, for dietary control, or weight reduction. .(B) CHAMPUS payment may not be made for surgical procedures other than the gastric bypass, gastric stapling, or gastroplasty, even if morbid obesity is present.(f) Beneficiary or sponsor liability .—(1) General. As stated in the introductory paragraph to this Section, the Basic Program is essentially a supplemental program to the Uniformed Services direct medical care system. To encourage use of the Uniformed Services direct medical care system wherever its facilities are available and appropriate, the Basic Program benefits are designed so that it is to the financial advantage of a CHAMPUS beneficiary or sponsor to use the direct medical care system. When medical care is received from civilian sources, a CHAMPUS beneficiary is responsible for payment of certain deductible and cost-sharing amounts in connection with otherwise covered services and supplies. By statute, this joint financial responsibility

between the beneficiary or sponsor and CHAM PUS is more favorable for dependents of active duty members than for other classes of beneficiaries.(2) Dependents o f active duty 
members o f the Uniformed Services. CHAMPUS beneficiary or sponsor liability set forth for dependents of active duty members is as follows:(i) Annual fisca l year deductible for 
outpatient services or supplies. A  CHAM PUS beneficiary or sponsor is responsible for the payment of the first $50 of the CHAMPUS-determined allowable costs or charges for otherwise covered outpatient services or supplies provided in any one fiscal year. However, when such outpatient services are provided to more than one beneficiary member of a family during the same fiscal year, the aggregate outpatient deductible amount paid by any two or more beneficiary members of the family who submit claims may not exceed $100 during any fiscal year.(A) In any one fiscal year if only one beneficiary member of a family files a claim (regardless of the number of beneficiary members actually in the family), that beneficiary member is required only to satisfy a $50 annual fiscal year deductible for outpatient services or supplies as described in paragraph (f)(2)(i) of this section.(B) In any one fiscal year if two or more beneficiary members of a family file claims, the total amount of which is less than $100 but none of the beneficiary members submit a claim for over $50 dollars, no CHAM PUS benefits are payable for otherwise covered outpatient services or supplies provided such beneficiary members during that particular fiscal year.(C) For any family the outpatient deductible amounts will be applied sequentially as the CHAM PUS claims are submitted.(D) If the fiscal year outpatient deductible has been met by a beneficiary ($50) or a family ($100 aggregate) through the submission of a claim or claims to a CHAM PUS fiscal intermediary in another geographic location from the location where a current claim is being submitted, the beneficiary or sponsor must obtain a deductible certificate from the CHAM PUS fiscal intermediary where the applicable beneficiary or family fiscal year deductible was met. Such deductible certificate must be attached to the current class being submitted for benefits. Failure to obtain a deductible certificate under such circumstances will result in a second beneficiary or family fiscal year deductible being applied. However, this second deductible may be reimbursed once

appropriate documentation, as described in this paragraph (f)(2)(i)(D), is supplied to the CHAMPUS fiscal intermediary applying the second deductible (refer to paragraph (a) of § 199.7 of this part).(ii) Inpatient cost-sharing. Dependents of active duty members of the Uniformed Services or their sponsors are responsible for the payment of the first $25 of the allowable institutional costs incurred with each covered inpatient admission to a hospital or other authorized institutional provider (refer to § 199.6 of this part), or the amount the beneficiary or sponsor would have been charged had the inpatient care been provided in a Uniformed Service hospital, whichever is greater.Note.—The Secretary of Defense (after consulting with the Secretary of Health and Human Services and the Secretary of Transportation) prescribes the fair charges for inpatient hospital care provided through Uniformed Services medical facilities. This determination is made each fiscal year.(A) Inpatient cost-sharing payable 
with each separate inpatient adm ission. A  separate cost-sharing amount (as described in paragraph (f)(2) of this section) is payable for each inpatient admission to a hospital or other authorized institution, regardless of the purpose of the admission (such as medical or surgical), regardless of the number of times the beneficiary is admitted, and regardless of whether or not the inpatient admissions are for the same or related conditions; except that successive inpatient admissions shall be deemed one inpatient confinement for the purpose of computing the inpatient cost-share payable, provided not more than 60 days have elapsed between the successive admissions. However, notwithstanding this provision, all admissions related to a single maternity episode shall be considered one confinement, regardless of the number of days between admissions (refer to paragraph (b) of this section).(B) M ultiple fam ily inpatient 
adm issions. A  separate cost-sharing amount is payable for each inpatient admission, regardless of whether or not two or more beneficiary members of a family are admitted at the same time or from the same cause (such as an accident). A  separate beneficiary inpatient cost-sharing amount must be applied for each separate admission on each beneficiary member of the family.(C) Newborn patient in his or her own 
right. When a newborn infant remains as an inpatient in his or her own right (usually after the mother is discharged), the newborn child becomes the



24038 Federal Register / V p l, 51, No. 126 / Tuesday, July 1, 1986beneficiary and patient and the extended inpatient stay'becomes a separate inpatient admission. In such a situation, a new, separate inpatient costsharing amount is applied. If a multiple birth is involved (such as twins or triplets) and two or more newborn infants become patients in their own right, a separate inpatient cost-sharing amount must be applied to the inpatient stay for each newborn child who has remained as an inpatient in his or her own right.(iii) Outpatient cost-sharing. Dependents of active duty members of the Uniformed Services or their sponsors are responsible for payment of 20 percent of the CHAMPUS-determined allowable cost or charge beyond the annual fiscal year deductible amount (as described in paragraph (f)(2)(i) of this section) for otherwise covered services or supplies provided on an outpatient basis by authorized providers.(iv) Am bulatory surgery. Notwithstanding the above provisions pertaining to outpatient cost-sharing, dependents of active duty members of the Uniformed Services or their sponsors are responsible for payment of $25 for surgical care that is authorized and received while in an outpatient status and that has been designated in guidelines issued by the Director, OCHAMPUS, or a designee.(3) Retirees, dependents o f retirees, 
dependents o f deceased active duty 
members, and dependents o f deceased  
retirees. CHAMPUS beneficiary liability set forth for retirees, dependents of retirees, dependents of deceased active duty members, and dependents of deceased retirees is as follows:(i) Annual fisca l year deductible for 
outpatient services or supplies. The annual fiscal year deductible for otherwise covered outpatient services or supplies provided retirees, dependents of retirees, dependents of deceased active duty members, and dependents of deceased retirees is identical to the annual fiscal year outpatient deductible applicable to dependents of active duty members (refer to paragraph (f)(2)(i) of this section).(ii) Inpatient cost-sharing. Retirees, dependents of retirees, dependents of deceased active duty members, and dependents of deceased retirees are responsible for the payment of 25 percent of the CHAMPUS-determined allowable costs or charges for otherwise covered services or supplies provided on an inpatient basis by an authorized provider.(iii) Outpatient cost-sharing. Retirees, dependents of retirees, dependents of deceased active duty members, and dependents of deceased retirees are

responsible for payment of 25 percent of the CHAMPUS-determined allowable costs or charges beyond the annual fiscal year deductible amount (as described in paragraph (f)(2)(i) of this section for otherwise covered services or supplies provided on an outpatient basis by authorized providers.(4) Former spouses. CHAM PUS beneficiary liability set forth for former spouses eligible under the provisions of paragraph (b)(2)(ii) of § 199.3 is as follows:(i) Annual fisca l year deductible for 
outpatient services or supplies. An eligible former spouse is responsible for the payment of the first $50 of the CHAMPUS-determined reasonable costs or charges for otherwise covered outpatient services or supplies provided in any one fiscal year. The former spouse cannot contribute to, nor benefit from, any family deductible of the member or former member to whom the former spouse was married or of any CHAMPUS-eligible children.(ii) Inpatient cost-sharing. Eligible former spouses are responsible for the payment of 25 percent of the CHAMPUS-determined reasonable costs or charges for otherwise covered services or supplies provided on an inpatient basis by an authorized provider.(iii) Outpatient cost-sharing. Eligible former spouses are responsible for payment of 25 percent of the CHAMPUS-determined reasonable costs or charges beyond the annual fiscal year deductible amount for otherwise covered services or supplies provided on an outpatient basis by authorized providers.(5) Amounts over CH AM PU S- 

determined allow able costs or charges.It is the responsibility of the CHAMPUS fiscal intermediary to determine allowable costs for services and supplies provided by hospitals and other institutions and allowable charges for services and supplies provided by physicians, other individual professional providers, and other providers. Such CHAMPUS-determined allowable costs or charges are made in accordance with the provisions of paragraph (e) of § 199.6. All CHAM PUS benefits, including calculation of the CHAMPUS or beneficiary cost-sharing amounts, are based on such CHAMPUS-determined allowable costs or charges. The effect on the beneficiary when the billed cost or charge is over the CHAMPUS- determined allowable amount is dependent upon whether or not the applicable claim was submitted on a participating basis on behalf of the beneficiary or submitted directly by the beneficiary on a nonparticipating basis.

/ Rules and Regulations
This provision applies to all classes of CHAMPUS beneficiaries.Note.—When the provider “ forgives" or “waives” any beneficiary liability, such as amounts applicable to the annual fiscal year deductible for outpatient services or supplies, or the inpatient or outpatient cost-sharing as previously set forth in this Section, the CHAMPUS-determined allowable charge or cost allowable (whether payable to the CHAMPUS beneficiary or sponsor, or to a participating provider) shall be reduced by the same amount.(i) Participating provider. Under CHAMPUS, an authorized provider has the option of participating on a claim- by-claim basis. If a provider elects to participate, the provider signs and indicates participation in the appropriate space on the applicable CHAM PUS claim form and submits it to the appropriate CHAMPUS fiscal intermediary. In the case of an institution or medical supplier, the claim must be signed by an official having such authority. This signature certifies that the provider has agreed to accept the CHAMPUS-determined allowable charge or cost as payment in full for the medical services and supplies listed on the specific claim form, and further has agreed to accept the amount paid by CHAMPUS or the CHAM PUS payment combined with the cost-sharing amount paid by or on behalf of the beneficiary as full payment for the covered medical services or supplies. Therefore, when costs or charges are submitted on a participating basis, the patient is not obligated to pay any amounts disallowed as being over the CHAMPUS-determined allowable cost or charge for authorized medical services or supplies.(ii) Nonparticipating providers. Nonparticipating providers are those providers who do not agree on the CHAMPUS claim form to participate and thereby do not agree to accept the CHAMPUS-determined allowable costs or charges as the full charge. For otherwise covered services and supplies provided by such nonparticipating CHAM PUS providers, payment is made directly to the beneficiary or sponsor and the beneficiary is liable under applicable law for any amounts over the CHAMPUS-determined allowable costs or charges. CHAM PUS shall have no responsibility for any amounts over allowable costs or charges as determined by CHAMPUS.(g) Exclusions and lim itations. In addition to any definitions, requirements, conditions, or limitations enumerated and described in other sections of this part, the following
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specifically are excluded from the Basic Program:(1) Not m edically or psychologically 
necessary. Services and supplies that are not medically or psychologically necessary for the diagnosis or treatment of a covered illness (including mental disorder) or injury, for the diagnosis and treatment of pregnancy, or for well-baby care.(2) Unnecessary diagnostic tests. X- ray, laboratory, and pathological services and machine diagnostic tests not related to a specific illness or injury or a definitive set of symptoms.(3) Institutional level o f care. Services and supplies related to inpatient stays in hospitals or other authorized institutions above the appropriate level required to provide necessary medical care.(4) Diagnostic adm ission. Services and supplies related to an inpatient admission primarily to perform diagnostic tests, examinations, and procedures that could have been and are performed routinely on an outpatient basis,Note.—If it is determined that the 
d iagnostic x-ray, laboratory, and pathological 
services and machine tests performed during 
such admission were medically necessary 
and would have been covered if performed 
on an outpatient basis, CHAMPUS benefits 
m ay be extended for such diagnostic 
procedures only, but cost-sharing will be 
com puted as if performed on an outpatient 
basis.(5) Unnecessary postpartum inpatient 
stay, mother or newborn. Postpartum inpatient stay of a mother for purposes of staying with the newborn infant (usually primarily for the purpose of breast feeding the infant) when the infant (but not the mother) requires the extended stay; or continued inpatient stay of a newborn infant primarily for purposes of remaining with the mother when the mother (but not the newborn infant) requires extended postpartum inpatient stay.(6) Therapeutic absences. Therapeutic absences from an inpatient facility, except when such absences specifically are included in a treatment plan approved by the Director, OCHAMPUS, or a designee.(7) Custodial care. Custodial care regardless of where rendered, except as otherwise specifically provided in paragraphs (e)(12)(ii) and (iv) of this section.(8) Dom iciliary care. Inpatient stays primarily for domiciliary care purposes.(9) Rest or rest cures. Inpatient stays primarily for rest or rest cures.(10) Amounts above allowable costs 
or charges. Costs of services and supplies to the extent amounts billed are over the CHAMPUS-determihed

allowable cost or charge, as provided for in paragraph (e) of § 199.6.(11) No legal obligation to pay, no 
charge would be made. Services or supplies for which the beneficiary or sponsor has no legal obligation to pay; or for which no charge would be made if the beneficiary or sponsor was not eligible under CHAMPUS.(12) Furnished without charge.Services or supplies furnished without charge.(13) Furnished by local, state, or 
Federal Government. Services and supplies paid for, or eligible for payment, directly or indirectly by a local, state, or Federal Government, except as provided under CHAM PUS, or by government hospitals serving the general public, or medical care provided by a Uniformed Service medical care facility, or benefits provided under title XIX of the Social Security Act (Medicaid) (refer to § 199.8 of this part).(14) Study, grant, or research 
programs. Services and supplies provided as a part of or under a scientific or medical study, grant, or research program.(15) Not in accordance with accepted 
standards, experim ental or 
investigational. Services and supplies not provided in accordance with accepted professional medical standards; or related to essentially experimental or investigational procedures or treatment regimens.(16) Immediate fam ily, household. Services or supplies provided or prescribed by a member of the beneficiary’s immediate family, or a person living in the beneficiary’s or sponsor’s household.(17) Double coverage. Services and supplies that are (or are eligible to be) payable under another medical insurance or program, either private or governmental, such as coverage through employment or Medicare (refer toi  199.8 of this part).(18) N onavailability Statement 
required. Services and supplies provided under circumstances or in geographic locations requiring a Nonavailability Statement (DD Form 1251), when such a statement was not obtained.(19) Preauthorization required. Services or supplies which require preauthorization if preauthorization was not obtained. Services and supplies which were not provided according to the terms of the preauthorization. The Director, OCHAMPUS, or a designee, may grant an exception to the requirement for preauthorization if the services otherwise would be payable except for the failure to obtain preauthorization.

(20) Psychoanalysis or psychotherapy, 
part o f education. Psychoanalysis or psychotherapy provided to a beneficiary or any member of the immediate family that is credited towards earning a degree or furtherance of the education or training of a beneficiary or sponsor, regardless of diagnosis or symptoms that may be present.(21) Runaways. Inpatient stays primarily to control or detain a runaway child, whether or not admission is to an authorized institution.(22) Services or supplies ordered by a 
court or other go vernment agency. Services or supplies, including inpatient stays, directed or agreed to by a court or other governmental agency. However, those services and supplies (including inpatient stays) that otherwise are medically or psychologically necessary for the diagnosis or treatment of a covered condition and that otherwise meet all CHAMPUS requirements for coverage are not excluded.(23) W ork-related (occupational) 
disease or injury. Services and supplies required as a result of occupational disease or injury for which any benefits are payable under a worker’s compensation or similar law, whether or not such benefits have been applied for or paid; except if benefits provided under such laws are exhausted.(24) Cosm etic, reconstructive, or 
plastic surgery. Services and supplies in connection with cosmetic, reconstructive, or plastic surgery except as specifically provided in paragraph(e)(8) of this section.(25) Surgery, psychological reasons. Surgery performed primarily for psychological reasons (such as psychogenic).(26) Electrolysis.(27) Dental care. Dental care or oral surgery, oxcept as specifically provided in paragraph (e)(10) of this section.(28) O besity, weight reduction. Services and supplies related to obesity or weight reduction whether surgical or nonsurgical; wiring of the jaw or any procedure of similar purpose, regardless of the circumstances under which performed; except that benefits may be provided for the gastric bypass, gastric stapling, or gastroplasty procedures in connection with morbid obesity as provided in paragraph (e)(15) of this section.(29) Transsexualism  or 
hermaphroditism. Services and supplies related to transsexualism (or other conditions such as gender dysphoria) or hermaphroditism (including but not limited to intersex surgery, psychotherapy, and prescription drugs), except as specifically provided in
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inadequacies. Sex therapy or other services or supplies provided in connection with sexual dysfunctions or inadequacies; sex behavior modification.(31) Corns, calluses, and toenails. Removal of corns or calluses or trimming of toenails and other routine podiatry services, except those required as a result of a diagnosed systemic medical disease affecting the lower limbs, such as severe diabetes.(32) D yslexia.(33) Surgical sterilization, reversal. Surgery to reverse surgical sterilization procedures.(34) A rtificia l insemination. Services and supplies related to artificial insemination (including semen donors and semen banks).(35) Nonprescription contraceptives.(36) Tests to determine paternity or 

sex o f a child. Diagnostic tests to establish paternity of a child; or tests to determine sex of an unborn child.(37) Preventive care. Preventive care, such as routine, annual, or employment- requested physical examinations; routine screening procedures; immunizations; except that the following are not excluded;(i) Well-baby care, including newborn examination, Phenylketonuria (PKU) testing and newborn circumcision.(ii) Rabies shots.(iii) Tetanus shot following an accidental injury.(iv) Rh immune globulin.(v) Genetic tests as specified in paragraph (e)(3)(H) of this section.(vi) Immunizations and physical examinations provided when required in the case of dependents of active duty military personnel who are traveling outside the United States as a result of an active member’s duty assignment and such travel is being performed under orders issued by a Uniformed Service.(38) Chiropractors and naturopaths. Services of chiropractors and naturopaths whether or not such services would be eligible for benefits if rendered by an authorized provider.(39) Counseling. Counseling services that are not medically necessary in the treatment of a diagnosed medical condition, for example, educational counseling, vocational counseling, and counseling for socioeconomic purposes. Services provided by a marriage, family, or pastoral counselor in the treatment of a mental disorder are covered only as specifically provided in §199.6. Services provided by alcoholism rehabilitation counselors are covered only when rendered in a CHAMPUS-authorized

alcohol rehabilitation facility and only when the cost of those services is included in the facility’s CHAMPUS- determined allowable cost rate.(40) Acupuncture. Acupuncture, whether used as a therapeutic agent or as an anesthetic.(41) H air transplants, wigs, or 
hairpieces.Note.—In accordance with section 744 of the DoD Appropriation Act for 1981 (Pub. L. 96-527), CHAMPUS coverage for wigs or hairpieces is permitted effective December 15,1980, under the conditions listed below. Continued availability of benefits will depend on the language of the annual DoD Appropriation Acts.(i) Benefits provided. Benefits may be extended, in accordance with the CHAMPUS-determined allowable charge, for one wig or hairpiece per beneficiary (lifetime maximum) when the attending physician certifies that alopecia has resulted from treatment of a malignant disease and the beneficiary certifies that a wig or hairpiece has not been obtained previously through the U.S. Government (including the Veterans Administration).(ii) Exclusions. The wig or hairpiece benefit does not include coverage for the following:(A) Alopecia resulting from conditions other than treatment of malignant disease.(B) Maintenance, wig or hairpiece supplies, or replacement of the wig or hairpiece.(C) Hair transplants or any other surgical procedure involving the attachment of hair or a wig or hairpiece to the scalp.(D) Any diagnostic or therapeutic method or supply intended to encourage hair regrowth.(42) Education or training. Academic education or vocational training services and supplies, unless the provisions of paragraph (b)(l)(v) of this section relating to general or special education, apply.(43) [Reserved](44) Exercise. General exercise programs, even if recommended by a physician and regardless of whether or not rendered by an authorized provider. In addition, passive exercises and range of motion exercises also are excluded, except when prescribed by a physician and rendered by a physical therapist concurrent to, and as an integral part of, a comprehensive program of physical therapy.(45) Audiologist, speech therapist. Services of an audiologist or speech therapist, except when prescribed by a physician and rendered as a part of treatment addressed to the physical

defect itself and not to any educational or occupational deficit.(46) Vision care. Eye exercises or visual training (orthoptics).(47) Eye and hearing examinations. Eye and hearing examinations except as specifically provided in paragraph(c)(2)(xvi) of this section or except when rendered in connection with medical or surgical treatment of a covered illness or injury. Vision and hearing screening in connection with well-baby care is not excluded.(48) Prosthetic devices. Prostheses, except artificial limbs and eyes, or if an item is inserted surgically in the body as an integral part of a surgical procedure. All dental prostheses are excluded, except for those specifically required in connection with otherwise covered orthodontia directly related to the surgical correction of a cleft palate anomaly.(49) Orthopedic shoes. Orthopedic shoes, arch supports, shoe inserts, and other supportive devices for the feet, including special-ordered, custom-made built-up shoes, or regular shoes later built up.(50) Eyeglasses. Eyeglasses, spectacles, contact lenses, or other optical devices, except as specifically provided under paragraph (e)(6) of this section.(51) Hearing aids. Hearing aids or other auditory sensory enhancing devices.(52) Telephonic services. Services or advice rendered by telephone or other telephonic device, including remote monitoring, except for transtelephonic monitoring of cardiac pacemakers.(53) A ir conditioners, hum idifiers, 
dehum idifiers, and purifiers.(54) Elevators or chair lifts.(55) Alterations. Alterations to living spaces or permanent features attached thereto, even when necessary to accommodate installation of covered durable medical equipment or to facilitate entrance or exit.(56) Clothing. Items of clothing or shoes, even if required by virtue of an allergy (such as cotton fabric as against synthetic fabric and vegetable-dyed shoes).(57) Food, food substitutes. Food, food substitutes, vitamins, or other nutritional supplements, including those related to prenatal care.(58) Enuresis. Enuretic devices; enuretic conditioning programs.(59) Biofeedback.(60) Autopsy and postmortem.(61) Camping. All camping even though organized for a specific therapeutic purpose (such as diabetic camp or a camp for emotionally



Federal Register / V ol. 51, No. 126 / Tuesday, July 1, 1986 / Rules and Regulations 24041disturbed children), and even though offered as a part of an otherwise covered treatment plan or offered through a CHAMPUS-approved facility.(62) Housekeeper, companion. Housekeeping, homemaker, or attendant services; sitter or companion.(63) Noncovered condition, 
unauthorized provider. All services and supplies (including inpatient institutional costs) related to a noncovered condition or treatment, or provided by an unauthorized provider.(64) Comfort or convenience. Personal, comfort, or convenience items such as beauty and barber services, radio, television, and telephone.(65) “Stop sm oking” programs.Services and supplies related to “stop smoking” regimens.(66) Megavitamin psychiatric therapy, 
orthomolecular psychiatric therapy.(67) Transportation. All transportation except by ambulance, as specifically provided under paragraph (d) of this section.(68) Travel. All travel even though prescribed by a physician and even if its purpose is to obtain medical care, except as specified in paragraph (a)(6) of this section in connection with a CHAMPUS-required physical examination.(69) Institutions. Services and supplies provided by other than a hospital, unless the institution has been approved specifically by OCHAMPUS. Nursing homes, intermediate care facilities, halfway houses, homes for the aged, or institutions of similar purpose are excluded from consideration as approved facilities under the Basic Program.

N o te .— In  o rd er to  b e  a p p r o v e d  u n d e r  
C H A M P U S ,  a n  in stitu tio n  m u st, in  a d d itio n  to  
meeting C H A M P U S  s ta n d a r d s , p ro v id e  a  
level o f care fo r w h ic h  C H A M P U S  b e n e fits  
are payable.(70) Supplemental diagnostic services. Diagnostic services including clinical laboratory examinations, x-ray examinations, pathological examinations, and machine tests that produce hard-copy results performed by civilian providers at the request of the attending Uniformed Service medical department physician (active duty or civil service).(71) Supplemental consultations. Consultations provided by civilian providers at the request of the attending Uniformed Services medical department physician (active duty or civil service).(72) Inpatient mental health services. More than 60 days of inpatient mental health services in any calendar year, unless additional coverage is granted by the Director, OCHAMPUS, or a

designee, in accordance with paragraph (b)(5)(ix) of this section. This exclusion does not apply to services provided under the provisions of § 199.5 of this part; services provided on less than a 24-hour-a-day basis; or services provided in a CHAMPUS-authorized residential treatment center that meets the requirements of paragraph (b)(4) (v) of § 199.6 of this part.(73) Not specifically listed. Services and supplies not specifically listed as a benefit in this part. This exclusion is not intended to preclude extending benefits for those services or supplies specifically determined to be covered within the intent of this part by the Director, OCHAM PUS, or a designee, even though not otherwise listed.Note.—The fact that a physician may prescribe, order, recommend, or approve a service or supply does not, of itself, make it medically necessary or make the charge an allowable expense, even though it is not listed specifically as an exclusion.
§ 199.5 Program for the Handicapped 
(PFTH).(a) General. The PFTH is essentially a program of financial assistance for military personnel on active duty whose spouses or children may be moderately or severely mentally retarded or seriously physically handicapped and in need of specialized institutional care, training, or rehabilitation, and the required services are not available from public institutions or agencies. The PFTH was established by Congress to be a source of financial assistance when an active duty member’s handicapped dependents, by virtue of residency laws, have been excluded from appropriate publicly operated programs or institutions for the handicapped. There is, therefore, a requirement that all local resources must be considered and those determined as adequate be utilized first, before an application for coverage under the PFTH will be acted on by the Director, OCHAM PUS, or a designee. There is a further requirement that all institutional care otherwise authorized be provided in not-for-profit CHAMPUS- approved institutions. Coverage for any services or supplies under the PFTH requires prior approval.

(1) Physical or mental examinations. The Director, OCHAMPUS, or a designee, may request a beneficiary to submit to one or more appropriate medical (including psychiatric) examinations to determine the beneficiary’s entitlement to benefits for which application has been made or for otherwise authorized services and supplies required in the proposed management plan for the handicapped dependent. When such an examination

has been requested, CHAM PUS will withold payment of any pending claim or claims or preauthorization requests on that particular beneficiary. If the beneficiary or sponsor does not agree to the requested examination, or unless prevented by a medical reason acceptable to CHAMPUS, the examination is not performed within 90 days of the initial request, all pending claim or claims for services and supplies will be denied. A  denial of payments for such services or supplies provided before and related to the request for a physical examination is not subject to reconsideration. The cost of the examination or examinations will be at the expense of CHAM PUS (including any related beneficiary transportation costs). The examination or examinations may be performed by a physician or physicians in a Uniformed Services medical facility or by an appropriate civilian physician, as determined and selected by the Director, OCHAM PUS, or a designee, who is responsible for making such arrangements as are necessary.(2) Right to information. As a condition precedent to the provision of benefits hereunder, OCHAM PUS or CHAM PUS fiscal intermediaries shall be entitled to receive information from a physician or hospital or other person, institution, or organization (including a local, state, or Federal Government agency) providing services or supplies to the beneficiary for which claims or requests for approval for benefits are submitted. Such information and records may relate to the attendance, testing, monitoring, examination, diagnosis of, treatment rendered, or services and supplies furnished to, a beneficiary and shall be necessary for the accurate and efficient administration of CHAMPUS benefits. In addition, before a determination on a request for preauthorization or claim of benefits is made, a beneficiary or sponsor must provide particular additional information relevant to the requested determination, when necessary. The recipient of such information shall in every case hold such records confidential except when (i) disclosure of such information is authorized specifically by the beneficary; (ii) disclousure is necessary to permit authorized governmental officials to investigate and prosecute criminal actions; or (iii) disclosure is authorized or required specifically under the terms of the Privacy or Freedom of Information Acts (refer to paragraph (m) of § 199.1 of this part). For the purposes of determining the applicability of and implementing the provisions of § § 199.8,



24042 Federal Register / V ol. 51, No. 126 / Tuesday, July 1, 1986 / Rules and Regulations199.11 and 199.12, or any provision of similar purpose of any other medical benefits coverage or entitlement, OCHAM PUS or CHAMPUS fiscal intermediaries, without consent or notice to any beneficiary or sponsor, may release to any insurance company or other organization, government agency, provider, or other entity any information with respect to any beneficiary when such release constitutes a routine use duly published in the Federal Register in accordance with the Privacy Act. Before a beneficary’s or sponsor’s claim of benefits will be adjudicated, the beneficiary or sponsor must furnish to CHAM PUS that information which reasonable may be expected to be in his or her possession and that is necessary to make the benefit determination. Failure to provide the requested information may result in denial of the claim.(3J Timely filing o f  claims. All claims submitted for benefits under this Section must be filed with the appropriate CHAM PUS fiscal intermediary no later than December 31 of the calendar year following the one in which the covered service or supply was provided. Failure to file a claim timely automatically waives all rights to any benefits for otherwise covered services or supplies (refer to § 199.7 of this part.)(4) Eligibility fo r  benefits.—(i) 
Eligibility criteria. Eligibility criteria for CHAMPUS generally are contained in § 199.3 of this part. However, coverage under the PFTH includes and is further limited to:(A) The dependents, as defined in§ 199.3 but excluding former spouses, of a member of one of the Uniformed Services who is under call or order to active duty that does not specify a period of 30 days or less, who are moderately or severely mentally retarded or who have a serious physical handicap; or(B) The dependents of a deceased active duty service member who died after January 1,1967, while eligible for receipt of hostile fire pay or from a disease or injury incurred while eligible for such pay, who are 21 years of age, and who otherwise meet the criteria of paragraph (a)(4)(i)(A) and were receiving benefits under the PFTH at the time of said member’s death.(ii) Sponsor ceases to be active duty 
member. When the sponsor ceases to be an active duty member because of death, benefits under the PFTH may be continued through the last day of the calendar month following the month in which the sponsor’s death occurred. When the sponsor ceases to be an active duty member for any other reason, such

as retirement, separation, or deserter status, benefits under the PFTH cease as of 12:01 a.m. of the day following the day the status of the sponsor changes. Exception is made only for those spouses and children under 21 years of age of deceased members qualifying for continued benefits under the provisions of paragraph (a)(4)(i)(B). Any support or aid for the handicapped dependent after CHAMPUS benefits cease is the responsibility of the sponsor (or parent or guardian).(iii) Scope o f benefits. Subject to the conditions and limitations set forth in this part, the PFTH provides financial assistance toward the purchase of services or supplies necessary for the following:(A) Diagnosis.(B) Inpatient, outpatient, and home treatment.(C) Training, rehabilitation, and special education.(D) Institutional care in private not- for-profit or public and state institutions and facilities.(E) When appropriate, transportation to and from such institutions and facilities.(b) Cost-sharing. The sponsor is required to pay a portion of the costs for each month in which the dependent receives benefits under the PFTH. The amount the sponsor pays is based upon the pay grade. The amounts required of members in each pay grade are as follows:
M e m b e r 's  p a y  g r a d e S h a r e

a m o u n t

E - 1  t h r o u g h  E - 5 .................................................................................... $ 2 5
E - 6 .......................................

E - 7  a n d  0 - 1 .................................................. 3 5
E - 8  a n d  0 - 2 ................................................ 4 0
E - 9 ,  W - 1 ,  W - 2 ,  a n d  0 - 3 ..................... 4 5
W - 3 .  W - 4 ,  a n d  0 - 4 ..................... 5 0
0 - 5 ....................................................................................................................... 6 50-6..........................................

0 - 7 ........: ....................................................................... 1000-8............................................................................................ 1 5 0
0 - 9 .......................................................................................... 2000-10.......................................................................................................... 2 5 0Except as specifically set forth in paragraph (b)(3) of this section, the Government’s share of the cost of any benefits provided under the PFTH cannot exceed $1,000 per month. Any amount remaining after the Government's maximum share has been reached is again the responsibility of the active duty member. In ascertaining the total charges against which the sponsor’s and the Government’s shares will be computed, certain considerations are made:(1) Charges or costs must be 
reasonable. The charges or costs must be reasonable for the services or supplies provided. The cost-share

computations will be made on the amount determined to be allowable under the method used in the operation of the Basic Program (refer to § 199.6 of this part) and equivalent to a monthly billing unit.(2) C H A M P U S  share limit. The CHAM PUS share of the allowable charges or costs of all benefits provided the handicapped beneficiary in a given month will not exceed $1,000 per month, except when there are two or more handicapped dependents in the same family as described in paragraph (b)(3), in this section.(3) Two or more handicapped  
dependents. When an active duty member has two or more dependent incurring expenses in a given month, the active duty member’s monthly obligation will not be greater than he or she would be required to pay if he or she had but one such dependent receiving benefits under the PFTH. Such active duty member will be charged on the basis of the handicapped dependent incurring the lease expense under the PFTH in any given month. The active member is obligated, however, to pay at least the amount indicated for his or her applicable pay grade shown in paragraph (b) of this section. When the cost for one dependent is less than the amount shown for the applicable pay grade, the active member is obligated to pay such additional amount as is required to meet the cost for his or her pay grade towards satisfying the bill of the second dependent receiving benefits under the PFTH.(4) N o  prepayment o f  services. In no case will payment be made in advance for services not yet rendered.(5) A bsence from an institution, cost
sharing implications. As a general rule, CHAMPUS will not cost-share any costs incurred during a period the handicapped dependent is absent from an institution with the following exceptions:(i) Illness or injury requiring 
hospitalization. When the handicapped dependent requires hospitalization, benefits under the PFTH may be continued up to the last day of the calendar month following the calendar month in which the hospital inpatient stay began.(ii) Em ergency situations. Benefits under the PFTH may be continued in authentic emergency situations, such as serious illness of death in the immediate family, but in no case longer than 7 days including travel time.(iii) Therapeutic absences. When a handicapped dependent leaves an institution for a therapeutic absence, benefits under the PFTH may be



Federal Register / V ol. 51, N o. 126 / Tuesday, July 1, 1986 / Rules and Regulations 24043continued for a period not to exceed 72 hours including travel time.(iv) H oliday or school vacation. When a handicapped dependent leaves an institution for a recognized holiday or school vacation during the school term, benefits under the PFTH are limited to no more than 7 days each, including travel time, except that one such absence of up to 15 days, including travel time, is authorized each year. Payments for holiday and vacation absences are authorized only when all paying patients in the facility are charged for the absence.(v) Recording o f absences. All absences must be noted on the claim form and a detailed statement attached to the claim form explaining the duration and reason for the absence. Failure to do so will result in termination of benefits.(c) Criteria for qualifying for PFTH  
benefits.—(1) General requirements. To be considered for benefits, the applicant must be determined medically to be moderately or severely mentally retarded or seriously physically handicapped to the following extent:(1) Duration o f handicap. The condition is expected to result in death, or has lasted, or is, with reasonable certainty, expected to last for a minimum of 12 months: and(ii) Extent o f handicap. The disability caused by the handicap is of such severity as to preclude the handicapped applicant from engaging substantially in basic productive activities of daily living expected of unimpaired persons of the same age group.(2) Management plan. The services and supplies provided the applicant under the PFTH must be appropriated to the applicant’s disability and, to the greatest extent possible, should benefit the applicant through the treatment of the disabling condition or by enhancing the applicant’s ability to cope with or overcome the disability. The primary goal of the PFTH is to maximize the potential of the handicapped person to achieve as normal a life style as possible and to maintain the handicapped person in or to return the handicapped person to the home, public school, and community environment, whenever possible.(3) Purchase lim itations. Such services and supplies as may be authorized for purchase under the PFTH are limited appropriately to functional and utilitarian services and supplies. Utility and economy will be given primary consideration in approval of equipment.Example.—When basic mobility is required, a manual wheelchair will be

authorized, unless the physical disability is such that only an electric wheelchair is suitable.(4) Application approval.—(1)
Authority for approval. The Director, OCHAM PUS, is vested with the final authority on all applications for coverage under the PFTH. This includes the determination as to the severity of the handicap and the appropriateness of the supplies or services to the handicapping condition for which coverage is requested. The Director, OCHAMPUS, or a designee, shall request such information as is deemed necessary to make these determinations before issuing approvals or denials. Failure to supply such information will result in deferral or denial of the application for coverage.(ii) Deferral or denial o f application.In those situations where a deferral or denied application for coverage under the PFTH subsequently is approved, such subsequent approval may be applied retroactively to the date coverage would have been effective had adequate information been provided.(dj M ental Retardation.—(1)
Definition. Mental retardation refers to subnormal general intellectual functioning and is associated with impairment of either learning and social * adjustment or maturation, or both. The diagnostic classification of moderate and severe mental retardation relates to intelligence quotient (IQ) as follows:(1) Moderate. Moderate mental retardation equates to IQ 36-51.(ii) Severe. Severe mental retardation equates to IQ 35 and under.Note.—It is recognized that IQ should not be the only criterion used in making a diagnosis of mental retardation or in evaluating its severity. It should serve only to help in making a clinical judgment of the patient’s adaptive behavioral capacity. This judgment also should be based on an evaluation of the patient’s developmental history and present functioning, including academic and vocational achievement motor skills, and social and emotional maturity.(2) Acceptable tests to measure 
intelligence. The Wechsler Preschool and Primary Scale of Intelligence (WPPSI), the Wechsler Intelligence Scale for Children (WISC) or Wechsler Adult Intelligence Scale (WAIS) are the CHAM PUS instruments of choice to determine IQ; however, a Stanford-Binet will be accepted. A  person who cannot be tested by an age-appropriate instrument listed above can be tested by another test, provided that an acceptable explanation of why one of the listed tests could not be used is furnished to OCHAM PUS, along with a detailed explanation of “scoring" the test, for the purpose of statistical

comparison with one of the above tests. IQ tests must be interpreted by a qualified psychologist certified by the state where the test is administered. In states where certification is not required, the psychologist must have at least a master’s degree in psychology. In states that certify “psychometrists” to administer and interpret IQ tests, that certification will suffice.(e) Serious Physical Handicap.—(1) 
Definition. Serious physical handicap means a medical condition of the body that meets the following criteria:(1) Duration o f handicap. The condition is expected to result In death, or which has lasted, or with reasonable certainty is expected to last, for a minimum period of 12 months; and(ii) Extent o f handicap. The condition is of such severity as to preclude the handicapped person from engaging substantially in basic productive activities of daily living expected of unimpaired persons of the same age group. For example;(A) Persons older than high school age generally must be unable to engage in gainful pursuits because of the handicap.(B) Persons of up to and through high school age must be unable to be provided an education through the public school system because of the handicap.(2) Exam ples o f conditions that may 
cause serious physical handicaps. Examples include, but are not limited to, the following listed categories:(i) Visual impairment, age 7 and over. A  vision impairment will be considered serious in persons 7 years of age and older if the handicapped person requires assistance to support the activities of daily living and if the following apply:(A) The remaining vision in the better eye after best correction is 20/200 or less; or(B) The contraction of visual fields is to 10 degrees or less from the point of fixation; or(C) The widest diameter subtends an angle no greater than 20 degrees; or(D) The visual efficiency of the better eye after best correction is 20 percent or less; or(E) Other conditions impairing visual function such as complete homonymous hemianopsia, or total bilateral ophthalmoplegia.(ii) Visual impairment, underage 7. A  visual impairment is children under 7 years of age will be considered serious (even if correctable with lenses) when the visual impairment is manifested by 20/60 vision or less.(iii) Hearing impairment, testable 
patients. A hearing impairment is a



24044 Federal Register / V ol. 51, No. 126 / Tuesday, July 1, 1986 / Rules and Regulationsserious physical handicap when, unaided by amplification, it is manifested by the following:(A) A  45 decibel hearing threshold level (HL) or poorer in either ear tested at 1,000; 2,000; or 3,000 Hertz (Hz) frequencies; or by(B) A  30 decibel HL or poorer in each ear tested at 1,000; 2,000 or 3,000 Hz frequencies; or by(C) Speech discrimination of 60 percent or poorer with either ear.(iv) Hearing impairment, nontestable 
patients. When pure tone audiometry or speech discrimination testing is not available or not reliable because of the patient’s age or condition, the attending physician must submit documentation that demonstrates the patient is unable to engage in basic productive activities of daily living expected of unimpaired persons of the same age group. An example of acceptable documentation would be electrophysiological tests of hearing such as auditory evoked potential testing or a behaviorial assessment that shows that, without special help, an infant with a hearing impairment will not develop normal language. Each case will be reviewed on its own merits.(v) Epilepsy, major. Major motor seizures (grant mal or psychomotor) substantiated by an electroencephalogram (EEG), occurring more frequently than once a month despite prescribed treatment. With:(A) Diurnal episodes (loss of consciousness) and convulsive seizures; or(B) Nocturnal episodes that show residuals interfering with activity during the day; and(C) Both or either of the above that have reached the point when the handicapped person requires assistance to support the activities of daily living.(vi) Epilepsy, minor. Minor motor seizures (petit mal or psychomotor) substantiated by an EEG, occurring more frequently than once weekly despite prescribed treatment. With:(A) Alteration of awareness or loss of consciousness; and(B) Transient postictaf manifestations of unconventional or antisocial behavior; and(C) Both of the above that have reached the point when the handicapped person requires assistance to support the activities of daily living.(vii) Paralysis agitans (Parkinson’s 
disease). With: tremor, rigidity, and significant impairment of mobility (for example, festination) that has reached the point when the handicapped person requires assistance to support the activities of daily living.(viii) Cerebral palsy. With:

(A) IQ of 83 or less; or(B) Abnorm al behavior patterns, such as destructiveness, or emotional instability; or
( C )  Significant interference in com m unication due to speech, hearing, or visual defect; or(D) Significant motor deficit in two extremities; and(E) A n y of the above having reached a point when the handicapped person requires assistance to support the activities of daily living.(ix) Multiple sclerosis. With:(A) Significant motor deficits in two extremities; and(B) A ta x ia  substantiated by appropriate cerebellar signs or proprioceptive loss; and
( C )  Both o f the above that have reached the point w hen the handicapped person requires assistance to support the activities of daily living.(x) M uscular dystrophy. W ith:(A) Significant motor impairment and restricted mobility; and(B) Flexion deformities o f both lower extremities; or
( C )  Significant w eakness or paralysis of m uscles o f the shoulder girdle or of the neck, with abduction o f both arms at the shoulder restricted to less than 90 degrees; and(D) The conditions having reached the point w hen the handicapped person requires assistance to support the activities of daily living.(xi) Degenerative neurological 

diseases. O ther degenerative neurological diseases (such as Huntington’s chorea, Friedrich’s ataxia , or spinocerebellar degeneration) that have reached the point w hen the handicapped person requires assistance to support the activities o f daily living.(xii) M usculoskeletal system. Serious impairments o f the m usculoskeletal system  that have reached the point w hen the handicapped person requires assistance to support the activities of daily living.(xiii) Respiratory system. Serious impairments o f the respiratory system that have reached the point w hen the handicapped person requires assistance to support the activities o f daily living.(xiv) Trauma. Serious impairments resulting from trauma that are at a level that requires assistance to support the activities of daily living.(xv) Diabetes mellitus. Severe physical lim itations resulting from diabetes mellitus occurring in children (that is, under 18 years of age) that have reached the point when the handicapped person requires assistance to support the activities of d aily  living.

( x v i )  Multiple conditions. T w o  o r  
m o r e  c o n d i t io n s  i n v o l v i n g  s e p a r a t e  b o d y  
s y s t e m s ,  n e i t h e r  c o n d i t i o n  in  i t s e l f  
s e r i o u s l y  h a n d ic a p p i n g ,  b u t  w h i c h  
c o m b i n e d  a r e  o f  s u c h  s e v e r i t y  a s  to  l i m i t  
a c t i v i t i e s  i n  a  s e r i o u s l y  h a n d ic a p p i n g  
m a n n e r  a n d  h a v e  r e s u l t e d  i n  t h e  
h a n d i c a p p e d  p e r s o n  r e q u i r i n g  
a s s i s t a n c e  to  s u p p o r t  t h e  a c t i v i t i e s  o f  
d a i l y  l i v in g .  E a c h  s u c h  m u l t i p l e  
c o n d i t i o n  c a s e  w i l l  b e  r e v i e w e d  o n  i t s  
o w n  m e r i t s .

( f )  Procedures for obtaining benefits. 
A c t i v e  d u t y  m e m b e r s  s e e k i n g  b e n e f i t s  
u n d e r  t h e  P F T H  f o r  a  d e p e n d e n t  s p o u s e  
o r  c h i l d  m u s t  s e c u r e  a u t h o r i z a t i o n  f r o m  
O C H A M P U S  f o r  s u c h  b e n e f i t s  in  
a d v a n c e .  P a y m e n t  w i l l  n o t  b e  m a d e  f o r  
a n y  s e r v i c e s  o r  s u p p l i e s  u n d e r  t h e  P F T H  
r e c e i v e d  o r  o b t a i n e d  b e f o r e  a p p r o v a l  o f  
t h e  a p p l i c a t i o n  b y  t h e  D i r e c t o r ,  
O C H A M P U S ,  o r  a  d e s ig n e e .  I f  a  
b e n e f i c i a r y  f a i l s  to  o b t a i n  
p r e a u t h o r i z a t i o n  b e f o r e  r e c e i v i n g  t h e  
s e r v ic e s ,  t h e  D i r e c t o r ,  O C H A M P U S ,  o r  a  
d e s ig n e e ,  m a y  e x t e n d  C H A M P U S  
b e n e f i t s  i f  t h e  s e r v i c e s  o r  s u p p l ie s  
o t h e r w i s e  w o u l d  q u a l i f y  f o r  b e n e f i t s  b u t  
f o r  t h e  f a i l u r e  t o  o b t a i n  
p r e a u t h o r i z a t i o n .

( 1 )  Completed application.Application is made by completing a CHAMPUS Form 190a, “Request for Health Benefits Under the Program for the Handicapped” (as may be amended), and mailing it to the Director, OCHAMPUS, Aurora, Colorado 80045- 6900.
( 2 )  Additional required information. The applicant also shall submit, along with the required CHAMPUS Form 190a, the following:
( i )  Statement o f dependent’s 

condition. A  m e d i c a l  s t a t e m e n t  o f  t h e  
d e p e n d e n t ’s  c o n d i t io n ,  g i v i n g  a  s p e c i f i c  
d i a g n o s is ,  u s in g  t h e  m o s t  c u r r e n t  I C D -  
C M ,  h i s t o r y  o f  m e n t a l  r e t a r d a t i o n  o r  
p h y s i c a l  h a n d i c a p ,  p r e s e n t  c o n d i t io n ,  
p r o g n o s is ,  a n d  a  p r o p o s e d ,  d e t a i l e d  
m a n a g e m e n t  p l a n  f o r  t h e  h a n d i c a p p i n g  
c o n d i t io n ,  i n c l u d i n g  e s t i m a t e d  c h a r g e s  
o r  c o s ts .  T h i s  s t a t e m e n t  m u s t  b e  s ig n e d  
b y  t h e  s u p e r v is i n g  p h y s ic ia n .  T h e  
m e d i c a l  r e p o r t  m a y  b e  s u b m i t t e d  
d i r e c t l y  b y  t h e  p h y s i c i a n  i f  s o  d e s i r e d .

( i i )  Use o f other than public facilities. 
W i t h i n  t h e  U n i t e d  S t a t e s ,  i f  t h e  
m a n a g e m e n t  p l a n  p r o p o s e s  t o  u s e  o t h e r  
t h a n  p u b l i c  f a c i l i t i e s ,  a  s t a t e m e n t  is  
r e q u i r e d  f r o m  a  c o g n i z a n t  p u b l i c  o f f i c a l  
c e r t i f y i n g  t o  t h e  f a c t  t h a t  p u b l i c  f a c i l i t i e s  
a r e  o r  a r e  n o t  a v a i l a b l e  o r  a r e  o r  a r e  n o t  
a d e q u a t e  t o  m e e t  t h e  n e e d s  o f  t h e  
h a n d i c a p p e d  d e p e n d e n t ,  a n d  t h a t  p u b l i c  
f u n d s  a r e  o r  a r e  n o t  m a d e  a v a i l a b l e  f o r  
s u p p o r t  o f  t h e  n e e d s  o f  t h e  h a n d i c a p p e d  
d e p e n d e n t  i n  a l t e r n a t i v e  f a c i l i t i e s  
d e e m e d  a d e q u a t e .



Federal Register / V ol. 51, No. 126 / Tuesday, July 1, 1986 / Rules and Regulations 24045Note.—Inasmuch as there is great diversity in the types of public programs and institutions offering services to the handicapped, it is impossible to list in detail the cognizant public officials in each state, county, or local community. As a general rule, the cognizant public official is associated with a public program and has broad knowledge of and authority for providing, the services related to the types of handicap for which CHAMPUS benefits are being requested. For example, in the case of a mentally retarded school-age child who needs to be placed in a special class for the educable handicapped, the cognizant public official could be the Director of Special Education for the local school district rather than the principal of the nearest school. In some states where special educational programs are managed at the state level, the cognizant public official may have to be the State Director of Special Education. In still other cases when some kind of vocational rehabiliation is required, the cognizant public official may be an official in the State Department of Vocational Rehabilitation; while in another state all vocational rehabilitation programs may be controlled by the Department of Human Resources or the Department of Social Services. It is the sponsor’s responsibility to determine the appropriate cognizant public official.(iii) Information on available 
programs. OCHAM PUS will assist a sponsor to obtain information from those agencies that are possible sources of assistance for the specific condition.(iv) Application review  procedure. A  review of PFTH applications shall be done by the Director, OCHAMPUS, or a designee, who shall:(A) Determine if the dependent’s degree of mental retardation or physical disability (as documented by a physician) is such as to qualify for benefits;(B) Evaluate the proposed management plan to determine if it is appropriate to the handicapping condition and if the charge or cost is reasonable; or if the services to be provided can be obtained more effectively and economically in another CHAMPUS-approved facility providing the same services; and(C) Evaluate the cognizant public official’s statement if the management plan proposes the use of private facilities. If in the opinion of the Director, OCHAMPUS, or a designee, the statement of the cognizant public official is inadequate or inappropriate, additional information will be required and the sponsor will be required to contact the agency or official determined to be most cognizant of PFTH in the sponsor's community and obtain a statement as to availability or nonavailability of appropriate public facilities.

Note.—Because of both the wide variety of handicapping conditions and the large number of public institutions and agencies that operate independently of each other, the Director, OCHAM PUS, or a designee, will establish contact with these institutions and agencies and offer information and assistance on CHAMPUS beneficiaries so that they can obtain access to those public programs to which they have a legal entitlement. This will include information on such matters as the Interstate Compact in which many states participate, state laws regarding the right to education, services under the Rehabilitation Act, and similar programs. Approval for PFTH benefits will be issued only when it has been determined to the satisfaction of the Director, OCHAM PUS, or a designee, that the required services are not available from public sources and that the proposed plan of management will be beneficial to the handicapped person.(v) Application approval, lim itations. The application approval will be specific as to the approved facility, management plan, or services and supplies being authorized under the PFTH as well as the specific period of time for which authorization is being made. The application approval also may list other requirements (such as a specific réévaluation requirement in 6 months).Note.—The approved application is valid only for 90 days. If admission to the approved facility is not accomplished or the management plan is not commenced within 90 days of the date the application is approved, a new application must be submitted for evaluation.(vi) Periodic review  and réévaluation. A  periodic review and réévaluation of. the status of dependents who have been approved for coverage under the PFTH will be conducted by the Director, OCHAM PUS, or a designee, under the following circumstances:(A) A t least annually. The supervising physician’s report, a completed CHAM PUS Form 141, “Diagnostic Evaluation, Program for the Handicapped,” a new, updated management plan, and a new cognizant public official’s statement will be submitted reflecting any changes that may have occurred in the 12-month period.Note.—The Director, OCHAM PUS, or a designee, may require that any specific case be reviewed more often than annually.(B) Change o f institution. When a dependent handicapped beneficiary is removed from an institution that was approved under the PFTH, placement in a new institution requires a new application.(C) Sponsor reassignment. A  sponsor who is reassigned to another location within the United States will be required to determine within 60 days from the

date of reporting to a new duty assignment if public facilities appropriate to the needs of the handicapped dependent are available. If they are not, it will be necessary to substantiate this fact with a new cognizant public official’s statement. Failure to take such action will result in termination of coverage under the PFTH on the 61st day following the date the sponsor reported to the new duty assignment.Note.—If it is determined that public facilities are available at the new location, the Director, OCHAM PUS, or a designee, may determine that the handicapped beneficiary may continue to receive benefits for inpatient care at the former location under the PFTH until the end of the current school year.(g) Use o f public facilities. To qualify for benefits under the PFTH, public facilities or state funds must be used to the greatest extent they are available or adequate.(1) Statement o f school officia l or 
other cognizant public official. For dependents for whom special educational benefits are requested, the sponsor must submit a statement from the superintendent of the local public school district, or designee, that the public school district is aware in detail of the dependent’s tested educational handicaps and that an adequate education opportunity is or is not available for the dependent, either in the public schools or through public resources. A  statement must be made by certificate whether or not applicable law requires public funds to help defray the cost of private schooling if public schooling is not available or adequate, and if the law requires such funding. If there is a waiting list for adequate public care, the anticipated length of wait must be stated. A  new statement from the superintendent of the local public school district, or a designee, will be required at the beginning of each school year or more frequently, as determined by the Director,OCHAM PUS, or a designee.(2) Determination that public fa cility  
is  adequate. A  certified statement by a cognizant public official that a public facility or service is or is not available and is or is not adequate to meet the needs of the handicapped spouse or child is prima facie evidence of the facts stated. The Director, OCHAM PUS, or a designee, has final authority in determining whether a facility is available and adequate. CHAMPUS benefits will not be extended when the beneficiary or sponsor elects not to use the public facilities that have been
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facilities. As an exception, when a state government (but not a county or municipal government) contracts for institutional care in private facilities, payment to the state is authorized since the care provided such facilities or homes is considered to be state institutional care. In such a case, the following four requirements must be met and appropriate documentation submitted:(i) Determination o f state 
responsibility. A  determination must be made by the state that it has a responsibility for providing care for the dependent’s handicapping condition.(ii) Determination that public facility  
placement cannot be made. The state or other local jurisdiction must determine that the dependent cannot be placed in a public facility and no state funds are available for such care.(iii) State must make placement. The state must make the placement, or determine that it is responsible for a dependent already placed.(iv) Acceptable billing and financial 
procedure. The State must be billed for the services provided by the private facility. The state may not simply act as an "intermediary” or a conduit for billing and payment purposes; and CHAM PUS cannot be billed by the state for a greater amount than that billed to other non-CHAMPUS patients in like circumstances.(h) Covered services and supplies.—(1) General. As a general rule, the services and supplies covered under the PFTH are those that contribute directly to the habilitation or rehabilitation of the handicapped dependent. This may include institutional care when the severity of the disability requires protective custody in an institutional setting. Active medical or surgical treatment of an acute illness may be considered under the Basic Program when such treatment is not included as a part of the management plan or a routine part of the institutional services approved under the PFTH. Notwithstanding, all services, supplies, and equipment required by and directly related to the handicapping conditions, including those services and supplies approved under the management plan, shall be considered for benefits only under the PFTH, whether or not under other circumstances Basic Program benefits could apply. The only exception to this requirement is a serious, acute exacerbation of the handicapping condition requiring an inpatient hospital stay. In such a case, Basic program

benefits are applicable for the required period of hospitalization.Examples:(1) A  mentally retarded child in an institution for the retarded becomes ill with appendicitis and is admitted to a general hospital for surgery. The charges related to the inpatient episode in a general hospital for the acute appendicitis are considered under the Basic Program.(ii) Another dependent with a neurological disability, such as Parkinson’s disease, is placed, under the PFTH, in an institution for patients similarly afflicted. The institutional charges are all inclusive and all residents receive services, such as routine medications, diet supplements, and periodic medical examinations, and those services and supplies are part of the total management plan. This situation would be cost-shared under the PFTH and benefits would not be available under the Basic Program.(iii) In the third situation, a dependent who is placed in an institution under the PFTH because of Huntington’s chorea, experiences an acute episodic period that warrants admission to a hospital for medical treatment of the acute phase and which was not included as a part of the approved management plan. This inpatient hospital care would be considered for benefits under the Basic Program.(2) Extent o f covered services and 
supplies. Subject to such other definitions, conditions, limitations, and exclusions enumerated in this and other Sections of this part, the following services and supplies (including durable equipment) are covered under the PFTH:(i) Diagnostic evaluation. Diagnostic evaluation on either an inpatient or outpatient basis by a physician. This includes hospitalization or institutionalization solely for the purpose of conducting diagnostic studies performed by or under the supervision of a physician if such an inpatient setting is medically necessary to perform the diagnostic evaluation. Diagnostic evaluations do not require prior approval, but are payable only in those cases resulting in approval of the handicapped beneficiary under the PFTH. If the diagnostic evaluation is done on an inpatient basis, any benefits for the inpatient stay related to such evaluation will not exceed 5 days of an inpatient stay.(ii) Durable equipment. The purchase of durable equipment may be authorized when certified by a physician as necessary in the treatment, habilitation, or rehabilitation of a handicapped beneficiary. Except under extremely unusual situations (which would require individual review and consideration), durable equipment required by an institutionalized handicapped beneficiary must be provided by the institution as a part of the management

plan and included in the monthly institutional charges.(A) To qualify as durable equipment under the PFTH, the item will be evaluated against the following criteria:(1) It clearly must be related to and necessary for the habilitation, treatment, or training of beneficiaries with the given handicap.(2) It must improve the function of a malformed body member or retard further deterioration of the handicapped beneficiary’s physical condition.(3) It cannot be useful to anyone in the absence of a physical or mental disability.
(4) It must be used primarily and customarily to serve a medical or habilitative purpose rather than primarily for transportation, comfort, or convenience.Note.—A  wheelchair (or CHAMPUS- approved alternative) is not considered transportation in the sense of paragraph (h)(2)(ii)(A)(4). It is qualified as durable equipment under paragraph (h)(2)(ii](A)(2) because by providing basic mobility, it retards further deterioration of the patient’s physical condition. Mobility beyond that basic mobility provided by a wheelchair (or a CHAMPUS-approved alternative) is considered to be primarily transportation.(5) It cannot be beyond the appropriate level of performance and quality required under the circumstances (that is* nonluxury and nondeluxe). However, this paragraph is not intended to preclude special fitting of equipment to accommodate a particular disability (such as fitting a wheelchair for a one-armed handicapped person).(3) It is not available for loan from a local Uniformed Services medical treatment facility.(7) Only one similar item of durable equipment will be purchased during any one period of time, and benefits include repair of durable equipment purchased under the PFTH and its later replacement if it is determined that the previous item is no longer usable.(3) There must be written preauthorization by OCHAM PUS before the date of purchase of durable equipment. Such authorization is specific as to the item of durable equipment being approved. Further, such authorization is only valid for 90 days from the date issued. If the item of durable equipment is not purchased within the time limit, a new preauthorization is required. Purchases of durable equipment may not be approved retroactively.(P) Benefits also may be extended for the allowable charges for repair and replacement parts (such as batteries),



Federal Register / V o l. 51, No. 126 / Tuesday, July 1, 1986 / Rules and Regulations 24047including adjustment of durable equipment purchased under the PFTH. Such repair or part replacement or adjustment does not require preauthorization, unless the charge is $50 or more. In the case of an emergency, a charge above that amount may be considered without preauthorization, subject to special review.(B) Cost-sharing o f durable equipment 
purchases. Durable equipment normally will be cost-shared in the month that the purchase is made. However, when the durable equipment is a high charge or cost item, the sponsor or the beneficiary has the option of prorating the purchase price in equal monthly installments over a period not to exceed 6 months, and beginning with the month of purchase.In no case shall payments be made by CHAMPUS beyond termination of eligibility as a CHAMPUS beneficiary. No other payment option is available.(iii) Prescription drugs and m edicines. Prescription drugs and medicines, and insulin for a known diabetic. Drugs and medicines are limited to those approved for general use by humans (other than testing) by the U.S. Food and Drug Administration.(iv) Outpatient treatment. Such outpatient treatment as may be appropriate to the treatment and habilitation of the handicapped person related to the handicapping condition is coverable. Such services include, but are not limited to, physical therapy, occupational therapy, vocational training, speech therapy, and special educational services.(v) Home treatment. Certain services authorized by paragraph (h) of this section may be provided to the handicapped person in the home if that setting is considered the most reasonable and appropriate. Such services include, but are not limited to, physical therapy, occupational therapy, vocational training, speech therapy, and special educational services.(vi) Institutional care (inpatient). Institutional care within the PFTH is primarily long-term residential (inpatient) care for the handicapped person in private nonprofit, public, or state institutions and facilities. Such institutions include, but are not limited to, schools for the deaf and blind and institutions for physically or mentally handicapped persons.(vii) Special optical devices. Certain special optical devices necessary to ameliorate the handicapping condition are covered, but are limited to the following:(A) Contact lenses necessary to correct a visual handicap that qualifies under paragraph (e)(2)(i) of this section.

(B) Subnormal visual corrective devices such as telescopic and isoiconic lenses.(C) Optical aids such as hand-held optical devices for reading.(viii) Prosthetic devices and 
orthopedic appliances. Prosthetic devices and orthopedic appliances that are needed to correct or overcome a physical disability are covered. This includes artificial limbs and orthopedic braces.(ix) Professional services. The services of a wide variety of both medical and educational professionals are covered. Their services may be provided either on an inpatient or an outpatient basis subject to the following criteria:(A) Services of professional personnel include, but are not limited to, the services of physicians, dentists, optometrists, speech pathologists, audiologists, physical therapists, occupational therapists, and nurses.Such professional personnel must be licensed within the jurisdiction in which the services are provided and must otherwise be in compliance with applicable federal and state laws regarding the practice of their specialty. Where there is no license requirement, they must be eligible for membership in the state or national association setting the standards for their respective group.(B) Services of teachers of the handicapped who meet the standards of the school system in the jurisdiction in which located and who provide special education such as, but not limited to, remedial reading, speech training, or special classes for seriously physically handicapped or moderately or severely mentally retarded children.(C) Services of vocational instructors who teach physically handicapped or mentally retarded persons a trade or occupation, for example, teaching a blind person to be a mechanic or typist. These instructors must meet the standards of the school system where the training is being conducted.(D) The Director, OCHAMPUS, or a designee, is the final authority whether a professional (either a person or a class) is approved as an authorized professional provider under the PFTH.(x) Related therapy. Therapy, such as family counseling, for parents of a handicapped child is authorized when needed as an integral part of the treatment for the child, as determined by the Director, OCHAMPUS, or a designee, and approved as a part of the management plan.(xi) Special tutoring. Tutoring by qualified tutors provided on an outpatient basis or in the patient’s home to dependents who are either physically

handicapped or moderately or severely mentally retarded is an authorized benefit. Tutors must meet qualifications outlined in paragraphs (h)(2)(ix)(A), (B),(C), and (D) of this section. Private tutoring to supplement a public education or special education enhancement programs, or a training program for a child temporarily disabled due to acute illness or injury, is not covered under the PFTH.(xii) Surgery and m edical care. When necessary to treat or correct a handicapping condition as defined in this Section by the terms “mental retardation” (moderate or severe) or “serious physical handicap," surgery and medical care may be authorized either on an inpatient or outpatient basis. When appropriate and approved as a part of the management plan, this may include authorized adjunctive dental care.(xiii) Training and special education.(A) Education or training needed to alleviate, overcome, or adjust to a serious physical handicap or moderate or severe mental retardation is an authorized benefit, provided it is included as a part of the approved management plan. This includes, but is not limited to, remedial reading, speech training, use of artificial aids, and education provided physically handicapped and mentally retarded persons on either an inpatient or outpatient basis.(B) Training and special education also includes special vocational training or education wherein a physically handicapped or mentally retarded person is taught a trade or occupation to aid in overcoming or adjusting to his or her condition (such as teaching a blind person to be a mechanic or typist), but in no event beyond the high school level.(xiv) Transportation. (A) Transportation is authorized for medically eligible handicapped dependents by government, commercial, public, or private means to and from approved facilities in which the dependent is to receive or has received institutional care for which benefits have been approved under the PFTH. Transportation must be necessary and justified by the attending physician.(B) Transportation benefits may be requested in conjunction with an application for other benefits under the PFTH, or a request for approval of transportation benefits may be submitted separately.(C) If other than local public transportation or transportation by privately owned vehicles is to be used, a request for approval must be supported with evidence that a less expensive



24048 Federal Register / V ol. 51, No. 126 / Tuesday, July 1, 1986 / Rules and Regulationsmeans of transportation is not available, or that the means to be used is medically necessary.(D) With respect to local transportation, if more than two round trips daily are necessary, supporting justification must be submitted. In every instance when government transportation is available, it must be used.(E) When distant transportation is medically necessary, government transportation, when available, shall be used. Under very unusual circumstances, if determined to be medically necessary and also certified by the attending physician, transportation for a medical attendent may be approved.(xv) Transportation restrictions. (A) Transportation benefits are subject to the $1,000 per month limitation on government cost under the PFTH and must be applied during the month the transportation actually occurs. The cost may not be prorated over a period of months. Any transportation cost shall be added to any other cost of care under the PFTH for that month.(B) Reimbursement for travel costs will be made on the basis of actual transportation costs when transportation is by privately owned vehicle or the ticket costs in the case of other kinds of travel, plus other reasonable transportation costs, such as airport limousine, in connection with medically necessary air travel.Receipted bills must be obtained for any transportation costs not covered by a ticket. The cost of meals, motels, and tips that may be related to transportation is not an authorized benefit.(C) When commercial transportation is used, the least expensive form only is authorized, such as coach or tourist class rather than first-class accommodations. Travel outside the United States is not authorized.(D) Transportation is payable only to or from a public or private nonprofit facility. Transportation costs to or from a proprietary facility will not be paid.(E) Carpooling will be required whenever possible when two or more handicapped dependents are seeking reimbursement of travel costs by private vehicle to and from the same location. Only the owner or operator of the vehicle used in the carpool may be reimbursed. Reimbursement is limited to actual transportation costs or $0,155 per mile, whichever is lower.(i) Utilization review  and quality 
assurance. It is the intent of this part that before any benefits may be extended, any services and supplies furnished by any provider shall be

subject to utilization review and quality assurance standards, norms, and criteria issued by the Director, OCHAMPUS, or a designee.(j) General lim itations. All services and treatment received under the PFTH must be in connection with the handicapping condition. Medical or surgical services required, but not in connection with the handicapping condition, can be considered for benefits under the Basic Program. In such a situation, the active duty service member is responsible for cost-sharing under both programs. The following services are not covered under the PFTH:(1) Academ ic education. Specialized academic education for those with educational or learning disabilities, normally provided in a public school system or institution of higher learning, is npt covered under the PFTH. These learning disabilities include dyslexia, perceptual handicaps, hyperkinetic behavior syndrome, neurological dysfunction, reading disability, and minimal brain dysfunction. (This does not exclude learning disabilities that are derived from or related to moderate or severe mental retardation or a serious physical handicap.)(2) Alterations. Alterations to living space and permanent fixtures attached thereto, even when necessary to accommodate installation of covered durable equipment or to facilitate entrance or exit, are not authorized for payment under the PFTH.(3) Custodial care. Custodial care in the home, including homemaker, sitter, or companion services, is not covered.(4) Dental care. Dental care, except as adjunctive dental care required in the treatment of a handicapping condition, is not authorized. Orthodontic treatment is not authorized under any circumstance.(5) Nonapproved drugs and 
m edications. Drugs and medications not approved for general use by humans by the U.S. Food and Drug Administration, whether or not legally available outside the United States. However, if a drug or medicine is listed in the U.S. 
Pharmacopeia or the National 
Formulary and requires a prescription, it is not excluded by this provision even if it is under investigation by the U.S. Food and Drug Administration as to its effectiveness.

N o t e .—In areas outside the United States, standards similar to those of the U.S. Food and Drug Administration is the CHAMPUS objective.(6) Outside the United States.Facilities outside the United States are not eligible as approved facilities under

the PFTH, regardless of whether otherwise qualified. In addition, any excursions outside the United States are not covered even though part of a program offered by an approved facility is in the United States.(k) Authority to Determine Eligibility  
Under PFTH. The Director,OCHAM PUS, or a designee, is authorized to review a Basic Program case and make a determination that the particular beneficiary meets the definition of a moderately or severely retarded or seriously physically handicapped dependent as set forth in paragraphs (d) and (e) of this section, whether or not an application for benefits under the PFTH has been submitted by the sponsor. In such event, the Director, OCHAMPUS, or designee, will notify the sponsor that benefits for services or supplies related to the handicapping condition or conditions are no longer available under the Basic Program (except under those circumstances specifically set forth in this Section), and further, that the Basic Program case will be transferred to the PFTH as of the 1st day of the 2nd month following the date of such notice.(l) Implementing instructions. The Director, OCHAMPUS, or a designee, shall issue CHAM PUS policies, instructions, procedures, guidelines, standards, and criteria as may be necessary to implement the intent of this section.
§ 199.6 Authorized providers.(a) General. This section sets forth general policies and procedures that are the basis for the CHAM PUS cost-sharing of medical services and supplies provided by institutions, individuals, or other types of providers.(1) Listing o f provider does not 
guarantee payment o f benefits. The fact that a type of provider is listed in this section is not to be construed to mean that CHAMPUS will pay automatically a claim for services or supplies provided by such a provider. CHAM PUS fiscal intermediaries also must determine if the patient is an eligible beneficiary and whether the services or supplies billed are authorized and medically necessary, regardless of the standing of the provider.(2) Outside the United States or 
emergency situations within the United 
States. Outside the United States or within the United States and Puerto Rico in emergency situations, the Director, OCHAM PUS, or a designee, after review of the facts, may provide payment to or on behalf of a beneficiary who receives otherwise covered services or supplies from a provider of service that does not



Federal Register / V ol, 51, No. 126 / Tuesday, July 1, 1986 / Rules and Regulations 24049meet the standards described in this part.Note.—Only the Secretary of Defense, the Secretary of Health and Human Services, or the Secretary of Transportation, or their designees, may authorize (in emergency situations) payment to civilian facilities in the United States that are not in compliance with title VI of the Civil Rights Act of 1964. For the purpose of the Civil Rights Act only, the United States includes the 50 states, the District of Columbia, Puerto Rico, Virgin Islands, American Samoa, Guam, Wake Island, Canal Zone, and the territories and possessions of the United States.(3) Conflict o f interest. 5 U.S.C. 5536 prohibits medical personnel who are active duty members or civilian employees of the Government from receiving additional Government compensation above their normal pay and allowances for medical care rendered. This prohibition applies to CHAMPUS benefits whether the claim for reimbursement is filed by the person who provided the care, the facility in which the care was rendered, or by the sponsor or beneficiary. CHAMPUS payments also will be disallowed to specialized treatment facilities (STFs), RTCs, or other institutional providers that are found to employ (moonlighting) any member or employee of the Uniformed Services, either uniformed or civilian, vyho, through an official Federal position, has the opportunity to exert directly or indirectly, any influence on the referral of CHAMPUS beneficiaries to that institution. This prohibition is intended to preclude possible conflicts of interest. All such instances coming to the attention of the Director, OCHAMPUS, or a designee, will be referred to the applicable Uniformed Service for investigation and appropriate action. When it appears CHAMPUS beneficiaries are being channeled to selected individual professional providers in the civilian sector when other similar participating providers are available, the Director, OCHAMPUS, or a designee, will initiate an investigation. If any conflicts or improprieties are found to exist, such cases also will be referred to the Uniformed Service concerned for appropriate action. A  report of the results of the findings and action taken shall be made to the Director, OCHAMPUS, with a copy provided to the General Counsel, Department of Defense, by the Uniformed Service having jurisdiction, within 90 days of receiving the referral.Note.—Physicians of the National Health Service Corps (NHSC) may be assigned to remote areas where there is a shortage of medical providers. Although these physicians are prohibited from accepting CHAMPUS

payments, the private organizations to which they may be assigned remain eligible for payment in certain cases, as determined by the Director, OCHAMPUS, or a designee.(4) Fraudulent practices or 
procedures.—(i) Provider exclusion, 
CH AM PU S determination. The Director, OCHAMPUS, or a designee, shall deny payments to any provider (or to a beneficiary for the services rendered by that provider) that has been found knowingly to be submitting or making any false, fictitious, or fraudulent statement or claim against CHAMPUS or assisting any beneficiary in making similar false, fictitious, or fraudulent statements or claims. Payment also will be denied for claims resulting from care rendered by a provider subsequent to notice by OCHAM PUS of that provider’s disqualification from participation in CHAMPUS. False, fictitious, and fraudulent claims include those claims in which the amount has been adjusted to an artificial level (that is, higher than the usual charge to other patients) to permit the provider to waive the deductible or cost-share amounts owed by the beneficiary or sponsor, but still compensating the provider without a significant reduction in the full amount normally received for such care. In such cases, the Director, OCHAM PUS, or a designee, also shall provide notice to the beneficiary populations in the locality of the provider for whom payments are being denied, by means of notification to Uniformed Services’ facilities and offices.(ii) Provider exclusion, D H H S  
determination. Any provider that has been determined by the Secretary of the DHHS to have furnished supplies or services that were substantially above the needs of persons, or to be harmful to persons, or to be of a grossly inferior quality, and the Secretary, on the basis of such a determination, has terminated the agreement of that provider for purposes of reimbursement under title XVIII and XIX  of the Social Security Act, also will be denied CHAMPUS reimbursements (or to a beneficiary for services rendered by that provider).(5) For-profit institutions excluded  
under PFTH. 10 U.S.C. 1079(d)(4) precludes payment of benefits under the PFTH for otherwise covered services and supplies provided by a for-profit institution (refer to § 199.5 of this part).(6) Utilization review  and quality 
assurance. It is the intent of this part that before benefits may be extended, any services and supplies furnished by any provider shall be subjected to utilization review and quality assurance standards, norms, and criteria issued by the Director, OCHAMPUS, or a designee

(refer to § 199.4, § 199.5, and § 199.7 of this part).(7) Provider required. In order to be considered for benefits, all services and supplies shall be rendered by, prescribed by, or furnished at the direction of, or on the order of a CHAMPUS-authorized provider practicing within the scope of his or her license.(8) Participating provider. Under CHAMPUS, an authorized provider has the option of participating on a claim- by-claim basis. If a provider elects to participate, the provider signs the applicable CHAM PUS claim form or forms and checks the appropriate block, if required, and submits it to the appropriate CHAM PUS fiscal intermediary on behalf of the beneficiary. (In the case of an institution or medical supplier, the claim must be signed by an official having such authority.) This certifies that the provider has agreed to accept the CHAMPUS-determined allowable charge or cost as payment in full for the medical services and supplies listed on the specific claim form; and has agreed to accept the amount paid by CHAM PUS or the CHAM PUS payment combined with the cost-sharing amount paid by (or on behalf of) the beneficiary, as full payment for the covered medical services and supplies.(b) Institutional providers.—(1) 
General. Institutional providers are those providers who bill for services in the name of an organizational entity (such as hospital and skilled nursing facility), rather than in the name of a person. The term “institutional provider” does not include professional corporations or associations qualifying as a domestic corporation under § 301.7701-5 of the Internal Revenue Service Regulations nor does it include other corporations that provide principally professional services. Institutional providers may provide medical services and supplies on either an inpatient or outpatient basis.(i) Preauthorization. The Director, OCHAMPUS, reserves the right to require preauthorization for admission to inpatient facilities. Refer to § 199.4, paragraph (a) (11) for information on preauthorization.(ii) Billing practices. Institutional billings must be itemized fully and sufficiently descriptive to permit CHAM PUS to make a determination of benefits. In the case of continuous care, claims should be submitted to the appropriate CHAM PUS fiscal intermediary at least every 30 days (monthly) by either the beneficiary or
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sponsor, o r  d i r e c t l y  b y  t h e  institution on 
b e h a l f  o f  t h e  b e n e f i c i a r y .(2) Nondiscrimination policy. Except as provided below, payment may not be made for inpatient or outpatient care provided and billed by an institutional provider found by the Federal Government to practice discrimination in the admission of patients to its services on the basis of race, color, or national origin. Reimbursement may not be made to a beneficiary who pays for care provided by such a facility and submits a claim for reimbursement. In the following circumstances, the Secretary of Defense, or a designee, may authorize payment for care obtained in an ineligible facility:(i) Emergency care. Emergency inpatient or outpatient care.(ii) Care rendered before finding o f a 
violation. Care initiated before a finding of a violation and which continues after such violation when it is determined that a change in the treatment facility would be detrimental to the health of the patient, and the attending physician so certifies.(iii) Other fa cility  not available. Care provided in an ineligible facility because an eligible facility is not available within a reasonable distance.

( 3 )  Procedures for qualifying as a 
CH A M PU S-a pproved  institutional 
provider. G e n e r a l  a n d  s p e c i a l  h o s p i t a l s  
o t h e r w i s e  m e e t in g  t h e  q u a l i f i c a t i o n s  
o u t l i n e d  i n  p a r a g r a p h s  ( b ) ( 4 )  ( i ) ,  ( i i ) ,  a n d
( i i i ) ,  o f  t h is  s e c t i o n  a r e  n o t  r e q u i r e d  to  
r e q u e s t  C H A M P U S  a p p r o v a l  f o r m a l l y .

( i )  J C A H  accreditation status. E a c h  
C H A M P U S  f i s c a l  i n t e r m e d i a r y  s h a l l  
k e e p  i n f o r m e d  a s  to  t h e  c u r r e n t  J C A H  
a c c r e d i t a t i o n  s t a t u s  o f  a l l  h o s p i t a l s  a n d  
s k i l l e d  n u r s i n g  f a c i l i t i e s  i n  i t s  a r e a ;  a n d  
t h e  p r o v i d e r ’s  s t a t u s  u n d e r  M e d i c a r e ,  
p a r t i c u l a r l y  w i t h  r e g a r d  to  c o m p l i a n c e  
w i t h  t i t l e  V I  o f  t h e  C i v i l  R ig h t s  A c t  o f  
1 9 6 4  ( 4 2  U . S . C .  2 0 0 0 d ( l ) ) .  T h e  D i r e c t o r ,  
O C I I A M P U S ,  o r  a  d e s ig n e e ,  s h a l l  
s p e c i f i c a l l y  a p p r o v e  a l l  o t h e r  a u t h o r i z e d  
i n s t i t u t i o n a l  p r o v i d e r s  p r o v i d i n g  
s e r v i c e s  t o  C H A M P U S  b e n e f i c i a r i e s .  A t  
t h e  d i s c r e t io n  o f  t h e  D i r e c t o r ,  
O C H A M P U S ,  a n y  f a c i l i t y  t h a t  is  
c e r t i f i e d  a n d  p a r t i c i p a t i n g  a s  a  p r o v i d e r  
o f  s e r v i c e s  u n d e r  t i t l e  X V I I I  o f  t h e  S o c ia l  
S e c u r i t y  A c t  ( M e d i c a r e ) ,  m a y  b e  d e e m e d  
to  m e e t  C H A M P U S  r e q u i r e m e n t s .  T h e  
f a c i l i t y  m u s t  b e  p r o v i d i n g  a  t y p e  a n d  
l e v e l  o f  s e r v i c e  t h a t  is  a u t h o r i z e d  b y  t h is  
p a r t .

( i i )  Required to com ply with criteria. 
F a c i l i t i e s  s e e k i n g  C H A M P U S  a p p r o v a l  
w i l l  b e  e x p e c t e d  to  c o m p l y  w i t h  
a p p r o p r i a t e  c r i t e r i a  s e t  f o r t h  in  
p a r a g r a p h  ( b ) ( 4 )  o f  t h is  s e c t i o n .  T h e y  
a l s o  a r e  r e q u i r e d  to  c o m p l e t e  a n d  
s u b m i t  C H A M P U S  F o r m  2 0 0 ,  “ R e q u i r e d  
I n f o r m a t i o n ,  F a c i l i t y  D e t e r m i n a t i o n

I n s t r u c t i o n s , ”  a n d  p r o v i d e  s u c h  
a d d i t i o n a l  i n f o r m a t i o n  a s  m a y  b e  
r e q u e s t e d  b y  O C H A M P U S .  A n  o n s i t e  
e v a l u a t i o n ,  e i t h e r  s c h e d u l e d  o r  
u n s c h e d u l e d ,  m a y  b e  c o n d u c t e d  a t  th e  
d i s c r e t i o n  o f  t h e  D i r e c t o r ,  O C H A M P U S ,  
o r  a  d e s ig n e e .  T h e  f i n a l  d e t e r m i n a t i o n  
r e g a r d in g  a p p r o v a l ,  r e a p p r o v a l ,  o r  
d i s a p p r o v a l  o f  a  f a c i l i t y  w i l l  b e  p r o v i d e d  
i n  w r i t i n g  t o  t h e  f a c i l i t y  a n d  th e  
a p p r o p r i a t e  C H A M P U S  f i s c a l  
i n t e r m e d i a r y .

( i i i )  Surveying o f facilities. T h e  
s u r v e y in g  o f  n e w l y  e s t a b l i s h e d  
i n s t i t u t i o n a l  p r o v i d e r s  a n d  t h e  p e r i o d i c  
r e s u r v e y i n g  o f  a l l  a u t h o r i z e d  
i n s t i t u t i o n a l  p r o v i d e r s  is  a  c o n t i n u i n g  
p r o c e s s  c o n d u c t e d  b y  O C H A M P U S .

( i v )  Institutions not in compliance 
with C H A M P U S  standards. I f  a  
d e t e r m i n a t i o n  is  m a d e  t h a t  a n  
i n s t i t u t i o n  is  n o t  i n  c o m p l i a n c e  w i t h  o n e  
o r  m o r e  o f  t h e  s t a n d a r d s  a p p l i c a b l e  to  
i t s  s p e c i f i c  c a t e g o r y  o f  i n s t i t u t i o n ,  
O C H A M P U S  s h a l l  t a k e  i m m e d i a t e  s t e p s  
to  b r in g  a b o u t  c o m p l i a n c e  o r  t e r m i n a t e  
i t s  a p p r o v a l  a s  a n  a u t h o r i z e d  i n s t i t u t i o n .

( A )  M inor violations. A n  i n s t i t u t i o n  
d e t e r m i n e d  to  b e  i n  m i n o r  v i o l a t i o n  o f  
o n e  o r  m o r e  o f  t h e  s t a n d a r d s  s h a l l  b e  
a d v i s e d  b y  c e r t i f i e d  m a i l  o f  t h e  n a t u r e  o f  
t h e  d i s c r e p a n c y  o r  d i s c r e p a n c i e s  a n d  
w i l l  b e  g i v e n  a  g r a c e  p e r i o d  o f  n o t  le s s  
t h a n  3 0  d a y s  t o  e f f e c t  a p p r o p r i a t e  
c o r r e c t i o n s .

[1] CHAMPUS will not cost-share on any beneficiary admitted during the grace period.
[2) A n y  b e n e f i c i a r i e s  a l r e a d y  i n  t h e  

i n s t i t u t i o n  ( o r  t h e i r  s p o n s o r s )  s h a l l  b e  
n o t i f i e d  i n  w r i t i n g  o f  t h e  m i n o r  
v i o l a t i o n s  a n d  t h e  g r a c e  p e r i o d  g r a n t e d  
to  t h e  i n s t i t u t i o n  t o  c o r r e c t  t h e m .

[ 3 )  I f  t h e  i n s t i t u t i o n  n o t i f i e s  
O C H A M P U S  ( i n  w r i t i n g )  b e f o r e  t h e  e n d  
o f  t h e  g r a c e  p e r i o d  t h a t  c o r r e c t i v e  a c t i o n  
h a s  b e e n  t a k e n ,  t h o s e  b e n e f i c i a r i e s  i n  
t h e  i n s t i t u t i o n  ( o r  t h e i r  s p o n s o r s )  w i l l  b e  
n o t i f i e d  a n d  b e n e f i t s  c o n t i n u e d  
( a s s u m i n g  t h e  c a s e  is  o t h e r w i s e  
c o v e r e d ) .  A l s o ,  f o r  a n y  b e n e f i c i a r y  
a d m i t t e d  d u r in g  t h e  g r a c e  p e r i o d ,  
b e n e f i t s  m a y  b e g in  to  b e  e x t e n d e d  ( i f  
t h e  c a s e  is  o t h e r w i s e  c o v e r e d )  a s  o f  
1 2 :0 1  a .m .  o n  t h e  d a y  n o t i c e  o f  
c o r r e c t i o n  is  r e c e i v e d  b y  O C H A M P U S .

[4] I f  t h e  i n s t i t u t i o n  h a s  n o t  n o t i f i e d  
O C H A M P U S  i n  w r i t i n g  b e f o r e  t h e  e n d  
o f  t h e  g r a c e  p e r i o d  t h a t  c o r r e c t i v e  a c t i o n  
h a s  b e e n  c o m p l e t e d ,  t h e  D i r e c t o r ,  
O C H A M P U S ,  o r  a  d e s ig n e e ,  m a y  
t e r m i n a t e  C H A M P U S  a p p r o v a l  a s  a n  
a u t h o r i z e d  i n s t i t u t i o n .

(B )  M ajor violations. A  d e t e r m i n a t i o n  
t h a t  a n  i n s t i t u t i o n  is  i n  m a j o r  v i o l a t i o n  
o f  s t a n d a r d s  s i g n i f i c a n t l y  d e t r i m e n t a l  to  
l i f e ,  s a f e t y ,  a n d  h e a l t h ,  o r  s u b s t a n t i a l l y  
i n  v i o l a t i o n  o f  a p p r o v e d  t r e a t m e n t  
p r o g r a m s ,  w i l l  r e s u l t  in  i m m e d i a t e

t e r m i n a t i o n  a s  a n  a u t h o r i z e d  i n s t i t u t i o n .  
T h e  i n s t i t u t i o n  s h a l l  b e  n o t i f i e d  o f  t h e  
t e r m i n a t i o n  b y  t e le g r a m  o r  c e r t i f i e d  
m a i l .  S u c h  n o t ic e  s h a l l  i n c l u d e  t h e  
n a t u r e  o f  t h e  v i o l a t i o n s .

( C )  N otice to beneficiary or sponsor 
upon termination o f approval as an 
authorized institutional provider. W h e n  
a p p r o v a l  a s  a n  a u t h o r i z e d  i n s t i t u t i o n a l  
p r o v i d e r  is  t e r m i n a t e d ,  a n y  b e n e f i c i a r y  
i n  t h e  i n s t i t u t i o n  o r  t h e  s p o n s o r  s h a l l  b e  
n o t i f i e d  b y  c e r t i f i e d  m a i l  o f  s u c h  a c t i o n  
a t  t h e  s a m e  t i m e  t h e  i n s t i t u t i o n  is  
n o t i f i e d .  N o t i c e  to  t h e  b e n e f i c i a r y  o r  
s p o n s o r  a l s o  s h a l l  i n c l u d e  t h e  n a t u r e  o f  
th e  n o n c o m p l i a n c e  v i o l a t i o n s  t h a t  
r e s u l t e d  i n  t h e  t e r m i n a t i o n .  C H A M P U S  
b e n e f i t s  m a y  b e  c o n t i n u e d  f o r  t h o s e  
c a s e s  a l r e a d y  a p p r o v e d  f o r  b e n e f i t s  f o r  
a n  i n t e r i m  p e r i o d  o f  u p  t o  t h e  l a s t  d a y  o f  
t h e  m o n t h  f o l l o w i n g  t h e  m o n t h  in  w h i c h  
a p p r o v a l  o f  t h e  i n s t i t u t i o n  w a s  
t e r m i n a t e d .

( D )  Reinstatement as an authorized 
institutional provider. A n y  i n s t i t u t i o n  
t h a t  h a s  i t s  a p p r o v a l  a s  a n  a u t h o r i z e d  
i n s t i t u t i o n a l  p r o v i d e r  t e r m i n a t e d  
b e c a u s e  o f  n o n c o m p l i a n c e  w i t h  
C H A M P U S  s t a n d a r d s  o r  a p p r o v e d  
t r e a t m e n t  p r o g r a m  m a y  r e a p p l y  t o  th e  
D i r e c t o r ,  O C H A M P U S ,  o r  a  d e s ig n e e ,  f o r  
a p p r o v a l .  H o w e v e r ,  r e a p p r o v a l  c a n n o t  
b e  g r a n t e d  u n t i l  a n  o n s i t e  f a c i l i t y  r e v i e w  
is  c o n d u c t e d .

( 4 )  Categories o f institutional 
providers. T h e  f o l l o w i n g  c a t e g o r i e s  o f  
i n s t i t u t i o n a l  p r o v i d e r s  m a y  b e  
r e i m b u r s e d  b y  C H A M P U S  f o r  s e r v ic e s  
p r o v i d e d  C H A M P U S  b e n e f i c i a r i e s  
s u b je c t  to  a n y  a n d  a l l  d e f i n i t i o n s ,  
c o n d i t io n s ,  l i m i t a t i o n ,  a n d  e x c l u s i o n s  
s p e c i f i e d  o r  e n u m e r a t e d  i n  t h is  p a r t .

( i )  Hospitals, acute care, general and 
special. A n  i n s t i t u t i o n  t h a t  p r o v i d e s  
i n p a t i e n t  s e r v i c e s ,  t h a t  a l s o  m a y  p r o v i d e  
o u t p a t i e n t  s e r v i c e s  ( i n c l u d i n g  c l i n i c a l  
a n d  a m b u l a t o r y  s u r g i c a l  s e r v i c e s ) ,  a n d  
t h a t :

( A )  I s  e n g a g e d  p r i m a r i l y  in  p r o v i d in g  
t o  i n p a t i e n t s ,  b y  o r  u n d e r  t h e  
s u p e r v is i o n  o f  p h y s ic ia n s ,  d i a g n o s t i c  
a n d  t h e r a p e u t i c  s e r v i c e s  f o r  t h e  m e d i c a l  
o r  s u r g i c a l  d i a g n o s is  a n d  t r e a t m e n t  o f  
i l l n e s s ,  i n j u r y ,  o r  b o d i l y  m a l f u n c t i o n  
( i n c lu d i n g  m a t e r n i t y ) .

(B )  M a i n t a i n s  c l i n i c a l  r e c o r d s  o n  a l l  
i n p a t i e n t s  ( a n d  o u t p a t i e n t s  i f  t h e  f a c i l i t y  
o p e r a t e s  a n  o u t p a t i e n t  d e p a r t m e n t  o r  
e m e r g e n c y  r o o m ) .

( C )  H a s  b y l a w s  i n  e f f e c t  w i t h  r e s p e c t  
to  i t s  o p e r a t io n s  a n d  m e d i c a l  s t a f f .

( D )  H a s  a  r e q u i r e m e n t  t h a t  e v e r y  
p a t i e n t  b e  u n d e r  t h e  c a r e  o f  a  p h y s ic ia n .

( E )  P r o v i d e s  2 4 - h o u r  n u r s i n g  s e r v i c e  
r e n d e r e d  o r  s u p e r v is e d  b y  a  r e g i s t e r e d  
p r o f e s s i o n a l  n u r s e ,  a n d  h a s  a  l ic e n s e d  
p r a c t i c a l  n u r s e  o r  r e g i s t e r e d  
p r o f e s s i o n a l  n u r s e  o n  d u t y  a t  a l l  t im e s .



Federal Register / V ol. 51, No. 126 / Tuesday, July 1, 1986 / Rules and Regulations 24051(F) Has in effect a hospital utilization review plan that is operational and functioning.(G) In the case of an institution in a state in which state or applicable local law provides for the licensing of hospitals, the hospital:(1) Is licensed pursuant to such law, or
[2] Is approved by the agency of such state or locality responsible for licensing hospitals as meeting the standards established for such licensing.(H) Has in effect an operating plan and budget.(I) Is accredited by the JCA H  or meets such other requirements as the Secretary of Health and Human Services, the Secretary of Transportation, or the Secretary of Defense finds necessary in the interest of the health and safety of patients who are admitted to and furnished services in the institution.(ii) Hospitals, psychiatric. A  psychiatric hospital is an institution which is engaged primarily in providing services to inpatients for the diagnosis and treatment of mental disorders.(A) There are two major categories of psychiatric hospitals:
[1) The private psychiatric hospital category includes both proprietary and the not-for-profit nongovernmental institutions.
[2) The second category is those psychiatric hospitals that are controlled, financed, and operated by departments or agencies of the local, state, or Federal Government and always are operated on a not-for-profit basis.(B) In order for the services of a psychiatric hospital to be covered, the hospital shall comply with the provisions outlined in paragraph (b)(4)(i) of this section. All psychiatric hospitals shall be accredited by the JCA H  in order for their services to be cost-shared under CHAMPUS. In the case of those psychiatric hospitals that are not JCAH- accredited because they have not been in operation a sufficient period of time to be eligible to request an accreditation survey by the JCAH, the Director, OCHAMPUS, or a designee, may grant temporary approval if the hospital is certified and participating under Title XVIII of the Social Security Act (Medicare, Part A). This temporary approval expires 12 months from the date on which the psychiatric hospital first becomes eligible to request an accreditation survey by the JCAH.(C) Factors to be considered in determining whether CHAMPUS will cost-share care provided in a psychiatric hospital include, but are not limited to, the following considerations:

[1) Is the prognosis of the patient such that care provided will lead to resolution or remission of the mental illness to the degree that the patient is of no danger to others, can perform routine daily activities, and can be expected to function reasonably outside the inpatient setting?
[2] Can the services being provided be provided more economically in another facility or on an outpatient basis?(5) Are the charges reasonable?
(4) Is the care primarily custodial or domiciliary? (Custodial or domiciliary care of the permanently mentally ill or retarded is not a benefit under the Basic Program.)(iii) Hospitals, long-term  

(tuberculosis, chronic care, or 
rehabilitation). To be considered a longterm hospital, an institution for patients that have tuberculosis or chronic diseases must be an institution (or distinct part of an institution) primarily engaged in providing by or under the supervision of a physician appropriate medical or surgical services for the diagnosis and active treatment of the illness or condition in which the institution specializes.(A) In order for the service of longterm hospitals to be covered, the hospital must comply with the provisions outlined in paragraph (b)(4)(i) of this section. In addition, in order for services provided by such hospitals to be covered by CHAM PUS, they must be primarily for the treatment of the presenting illness.(B) Custodial or domiciliary care is not coverable under CHAM PUS, even if rendered in an otherwise authorized long-term hospital.(C) The controlling factor in determining whether a beneficiary’s stay in a long-term hospital is coverable by CHAM PUS is the level of professional care, supervision, and skilled nursing care that the beneficiary requires, in addition to the diagnosis, type of condition, or degree of functional limitations. The type and level of medical services required or rendered is controlling for purposes of extending CHAM PUS benefits; not the type of provider or condition of the beneficiary.(iv) Skilled  nursing facility. A  skilled nursing facility is an institution (or a distinct part of an institution) that is engaged primarily in providing to inpatients medically necessary skilled nursing care, which is other than a nursing home or intermediate facility, and which:(A) Has policies that are developed with the advice of (and with provisions for review on a periodic basis by) a group of professionals, including one or more physicians and one or more

registered nurses, to govern the skilled nursing care and related medical services it provides.(B) Has a physician, a registered nurse, or a medical staff responsible for the execution of such policies.(C) Has a requirement that the medical care of each patient must be under the supervision of a physician, and provides for having a physician available to furnish necessary medical care in case of an emergency.(D) Maintains clinical records on all patients.(E) Provides 24-hour skilled nursing service that is sufficient to meet nursing needs in accordance with the policies developed as provided in paragraph (b)(4)(iv)(A) of this section, and has at least one registered professional nurse employed full-time.(F) Provides appropriate methods and procedures for the dispensing and administering of drugs and biologicals.(G) Has in effect a utilization review plan that is operational and functioning.(H) In the case of an institution in a state in which state or applicable local law provides for the licensing of this type facility, the institution:(1) Is licensed pursuant to such law, or
[2] Is approved by the agency of such state or locality responsible for licensing such institutions as meeting the standards established for such licensing.(I) Has in effect an operating plan and budget.(J) Meets such provisions of the most current edition of the Life Safety Code 8 as are applicable to nursing facilities; except that if the Secretary of Health and Human Services has waived, for such periods, as deemed appropriate, specific provisions of such code which, if rigidly applied, would result in unreasonable hardship upon a nursing facility.(v) Residential treatment centers. A  residential treatment center (RTC) is a facility or distinct part of a facility that provides, to children and adolescents, a total, 24-hour therapeutically planned group living and learning situation where distinct and individualized psychotherapeutic interventions can take place. An RTC is organized and professionally staffed to provide residential treatment of mental disorders to children and adolescents who have sufficient intellectual potential to respond to active treatment (that is, for whom it can reasonably be assumed that treatment of the mental disorder will result in an improved8 Compiled and published by the National Fire 

Protection Association, Batterymarch Park, Quincy, 
Massachusetts 02269.



24052 Federal Register / V ol. 51, No. 126 / Tuesday, July 1, 1986 / Rules and Regulationsability to function outside the RTC), for whom outpatient treatment is not appropriate, and for whom a protected and structured environment is medically or psychologically necessary.(A) In order for the services of an RTC to be authorized, the RTC shall:(2) Be accredited by the Joint Committee on Accreditation of Hospitals under the Commission Standards for Psychiatric Facilities Serving Children and Adolescents; and(2) Comply with the Standards for Residential Child Care, developed by the Interstate Consortium on Residential Child Care, as required by the Director, OCHAM PUS, or a designee;(5) Comply with the CHAMPUS Standards for Residential Treatment Centers Serving Children and Adolescents with Mental Disorders, as issued by the Director, OCHAMPUS;
[4] Have entered into a Participation Agreement with OCHAM PUS within which the RTC agrees, in part, to:(/} Accept payment for its services based on an allowable-cost rate acceptable to the Director, OCHAMPUS, or such other method as determined by the Director, OCHAMPUS;(jV) Furnish OCHAM PUS with cost data certified to by an independent accounting firm or other agency as authorized by the Director,OCHAMPUS;
(fii) Accept the CHAMPUS- determined rate as payment in full and collect from the CHAMPUS beneficiary or the family of the CHAMPUS beneficiary only those amounts that represent the beneficiary’s liability, as defined in § 199.4, and charges for services and supplies that are not a benefit of CHAMPUS;(/v) Make all reasonable efforts acceptable to the Director, OCHAMPUS, to collect those amounts which represent the beneficiary’s liability, as defined in § 199.4;(v) Permit access by the Director, OCHAMPUS, to clinical records of CHAMPUS beneficiaries and to the financial and organizational records of the facility;(W) Comply with the provisions of § 199.8, and submit claims first to all health insurance coverage to which the beneficiary is entitled that is primary to CHAMPUS;(ra) Submit claims for services provided to CHAM PUS beneficiaries at least every 30 days. If claims are not submitted at least every 30 days, the RTC agrees not to bill the beneficiary or the beneficiary’s family for any amounts disallowed by CHAMPUS;(B) The RTC shall not be considered to be a CHAMPUS-authorized provider and CHAM PUS benefits shall not be

paid for services provided by the RTC until the date the participation agreement is signed by the Director, OCHAMPUS, or a designee.Note.— E a c h  R T C  s h a ll  e n te r  in to  a  
p a r t ic ip a t io n  a g r e e m e n t  a s  d e s c r ib e d  in  
p a r a g r a p h  (b ) ( 4 ) ( v ) ( A )  (4), b y  O c t o b e r  1 ,1 9 8 5 .  
A n  R T C  th a t  w a s  a  C H A M P U S -a u th o r iz e d  
p r o v id e r  a s  o f  S e p te m b e r  1 4 ,1 9 8 4 ,  a n d  th a t  
o th e r w is e  m e e ts  th e  re q u ire m e n ts  o f  
p a r a g r a p h s  ( b ) ( 4 ) ( v ) ( A )  (2 )  th ro u g h  (5 )  a n d  
(b ) ( 4 ) ( v ) (C )  w i l l  c o n t in u e  to  b e  a u th o r iz e d  
u n t i l  th e  p a r t ic ip a t io n  a g r e e m e n t  is  s ig n e d  o r  
O c t o b e r  1 ,1 9 8 5 ,  w h ic h e v e r  o c c u rs  f ir s t .(C) Even though an RTC may qualify as a CHAMPUS-authorized provider and may have entered into a participation agreement with CHAMPUS, payment by CHAMPUS for a particular admission is contingent upon certain conditions:(2) The child seeking admission is suffering from a mental disorder which meets the diagnostic criteria of the DSM-III and meets the CHAMPUS definition of a mental disorder in § 199.2.(2) The child meets the criteria for admission to an RTC issued by the Director, OCHAM PUS.(2) A  psychiatrist or other physician or a clinical psychologist shall recommend that the child be admitted to the RTC.(4) A  psychiatrist or a clinical psychologist shall direct the development of the child’s treatment plan.{5} All services shall be provided by or under the supervision of a qualified mental health provider (refer to paragraph (c)(3)(ix) of § 199.4).(vi) Christian Scien ce sanatoriums.. The services obtained in Christian Science sanatoriums are covered by CHAM PUS as inpatient care. To qualify for coverage, the sanatorium either must be operated by, or be listed and certified by the First Church of Christ, Scientist.(vii) Infirmaries. Infirmaries are facilities operated by student health departments of colleges and universities to provide inpatient or outpatient care to enrolled students. Charges for care provided by such facilities will not be cost-shared by CHAM PUS if the student would not be charged in the absence of CHAMPUS, or if student is covered by a mandatory student health insurance plan, in which enrollment is required as a part of the student’s school registration and the charges by the college or university include a premium for the student health insurance coverage. CHAM PUS will cost-share only if enrollment in the student health program or health insurance plan is voluntary.

Note.— A n  in firm a ry  in a b o a r d in g  s c h o o l  
a ls o  m a y  q u a lify  u n d e r th is  p r o v isio n , s u b je c t  
to  r e v ie w  a n d  a p p r o v a l b y  th e D ire cto r, 
O C H A M P U S  or a  d e sig n e e .(viii) Other ST F s.—(A) General. (2) Care provided by certain STFs (on either an inpatient or outpatient basis), other than those listed above, may be cost-shared by CHAMPUS under specified circumstances.(0 The course of treatment is prescribed by a doctor of medicine or osteopathy.

{if) The patient is under the supervision of a physician during the entire course of the inpatient admission or the outpatient treatment.
[Hi] The type and level of care and service rendered by the institution are otherwise authorized by this part.(/v) The facility meets all licensing or other certification requirements that are extant in the jurisdiction in which the facility is located geographically.(v) Is other than a nursing home, intermediate care facility, home for the aged, halfway house, or other similar institution.(vt) Is accredited by the JCA H  or other CHAMPUS-approved accreditation organization, if an appropriate accreditation program for the given type of facility is available. As future accreditation programs are developed to cover emerging specialized treatment programs, such accreditation will be a prerequisite to coverage by CHAM PUS for services provided by such facilities.(2) To ensure that CHAMPUS beneficiaries are provided quality care at a reasonable cost when treated by a STF, the Director, OCHAM PUS, or a designee, will retain the right to:(/) Require prior approval of all admissions to specialized inpatient treatment facilities.
{if) Set appropriate standards for STFs in addition to or in the absence of JCAH accreditation.
[iii) Monitor facility operations and treatment programs on a continuing basis and conduct onsite inspections on a scheduled and unscheduled basis.(/V) Negotiate agreements of participation.(v) Terminate approval of a case when it is ascertained that a departure from the facts upon which the admission was based originally has occurred.
[vi] Declare an STF not eligible for CHAM PUS payment if that facility has been found to have engaged in fraudulent or deceptive practices.(5) In general, the following disclaimers apply to treatment by STFs:(/) Just because one period or episode of treatment by a facility has been covered by CHAMPUS may not be



Federal Register / V o l. 51, N o. 126 / Tuesday, July 1, 1986 / Rules and Regulations 24053construed to mean that later episodes of care by the same or similar facility will be covered automatically.(/i) The fact that one case has been authorized for treatment by a specific facility or similar type of facility may not be construed to mean that similar cases or later periods of treatment will be extended CHAMPUS benefits automatically.(B) Types of providers. The following is a list of facilities that have been designated specifically as STFs. The list is for example only and is not to be construed as being all-inclusive.(.7) Free-standing ambulatory surgical 
centers. Care provided by freestanding ambulatory surgical centers may be cost-shared by CHAMPUS under the following circumstances:(1) The treatment is prescribed and supervised by a physician.(//) The type and level of care and services rendered by the center are otherwise authorized by this part.

[Hi) The center meets all licensing or other certification requirements of the jurisdiction in which the facility is located.(/v) The center is accredited by the JCAH, the Accreditation Association for Ambulatory Health Care, Inc. (AAAHC), or such other standards as authorized by the Director, OCHAMPUS.
(2) PFTH facilities. STFs also include facilities that seek approval to provide care authorized under the PFTH. (Refer to § 199.5 of this part.)(3) Alcohol rehabilitation facilities. In order to be authorized under CHAMPUS as a provider of alcohol detoxification, rehabilitative services, outpatient treatment, and family therapy, alcohol rehabilitation facilities, both freestanding facilities and hospital- based facilities, shall operate primarily for the purpose of providing alcoholism treatment (on either an inpatient (including partial care) or an outpatient basis) and shall meet the following criteria:W The course of treatment shall be prescribed by and supervised by a qualified mental health provider (refer to § 199.4, paragraph (c)(3)(ix)) practicing within the scope of his or her license. When indicated by the patient’s physical status, the patient shall be under the general supervision of a physician.(w) The type and level of care provided by the facility are otherwise authorized by this part.
[Hi] The facility shall meet all licensing and other certification requirements of the jurisdiction in which the facility is located.(/v) The facility shall be accredited by the JCAH or shall meet such other

requirements as the Director, OCHAM PUS, finds necessary in the interest of the health and safety of the individuals who are furnished services in the facility.(v) The facility shall have entered into a participation agreement with OCHAM PUS within which the facility agrees, in part, to:(ao) Accept payment for its services based on an allowable-cost rate acceptable to the Director, OCHAMPUS, or such other method as determined by the Director, OCHAMPUS;
[bb] Furnish OCHAM PUS with cost data certified to by an independent accounting firm or other agency as authorized by the Director,OCHAMPUS;
[cc] Accept the CHAMPUS- determined rate as payment in full and to collect from the CHAM PUS beneficiary those amounts that represent the beneficiary’s liability, as defined in § 199.4, and charges for services and supplies that are not a benefit of CHAMPUS;
[dd] Make all reasonable efforts acceptable to the Director, OCHAM PUS, to collect those amounts which represent the beneficiary’s liability, as defined in § 199.4;
[ee] Permit access by the Director, OCHAM PUS, to clinical records of CHAM PUS beneficiaries and to the financial and organizational records of the facility;
[ff] Comply with the provisions of § 199.8, and to submit claims first to all health insurance coverage to which the beneficiary is entitled that is primary to CHAMPUS.
[vi] The alcoholism rehabilitation facility shall not be considered to be a CHAMPUS-authorized provider and CHAM PUS benefits shall not be paid for services provided by the alcoholism rehabilitation facility until the date the participation agreement is signed by the Director, OCHAM PUS, or a designee.Note.—Each alcoholism rehabilitation facility shall enter into a participation agreement as described in paragraph (b)(4)(viii)(B)(3)(v) by October 1,1985. An alcoholism rehabilitation facility that was a CHAMPUS-authorized provider as of September 14,1984, and that otherwise meets the requirements of paragraph (b)(4)(viii) (B)(3){/) through (;V) will continue to be authorized until the participation agreement is signed or October 1,1985, whichever occurs first.(c) Individual professional providers 

of Care.— (1) General. Individual professional providers of care are those providers who bill for their services on a fee-for-service basis and are not employed or contracted with by an institutional provider. This category also

includes those individuals who have formed professional corporations or associations qualifying as a domestic corporation under section 301.7701-5 of the Internal Revenue Service Regulations. Such individual professional providers must be licensed by the local licensing agency for the jurisdiction in which the care is provided; or in the absence of licensure be certified by or be eligible for membership in the appropriate national or professional association that sets standards for the profession of which the provider is a member. Services provided must be in accordance with good medical practice and prevailing standards of quality of care and within recognized utilization norms.
(1) Licensing required, scope of 

license. Otherwise covered services shall be cost-shared only if the individual professional provider holds a current, valid license to practice his or her profession (or otherwise is authorized legally to practice) required in the jurisdiction where the service is rendered. Such services must be within the scope of the license or other legal authorization.(ii) Monitoring required. The Director, OCHAM PUS, or a designee, shall develop appropriate monitoring programs and issues guidelines, criteria, or norms necessary to ensure that CHAM PUS expenditures are limited to necessary medical supplies and services at the most reasonable cost to the government and beneficiary. The Director, OCHAM PUS, or a designee, also will take such steps as necessary to deter overutilization of Services.(iii) Christian Science. Christian Science practitioners and Christian Science nurses are authorized to provide services under CHAM PUS. Inasmuch as they provide services of an extramedical nature, the general criteria outlined above do not apply to Christian Science services (refer to paragraph (c)(3)(iv)(B) regarding services of Christian Science practitioners and nurses).(2) Interns and residents. Interns and residents may not be paid directly by CHAM PUS for services rendered to a beneficiary when their services are provided as part of their employment (either salaried or contractual) by a hospital or other institutional provider.(3) Types o f providers. Subject to the standards of participation provisions of this part, the following individual professional providers of medical care are authorized to provide services to CHAM PUS beneficiaries:(i) Physicians. (A) Doctors of Medicine (M.D.).(B) Doctors of Osteopathy (D.O.).
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(iij Dentists. Except for covered oral surgery as specified in paragraph (e) of § 199.4 of this part, all otherwise covered services rendered by dentists require preauthorization.(A] Doctors of Dental Medicine (D.M.D.).(B) Doctors of Dental Surgery (D.D.S.).fiii) Other allied health professionals.The services of the following individual professional providers of care are coverable on a fee-for-service basis provided such services are otherwise authorized in this or other sections of this part.(A) Clinical psychologist. For purposes of CHAMPUS, a clinical psychologist is an individual who:
[1] Is licensed or certified by the state for the independent practice of psychology; and(2) Possesses a doctoral degree in psychology from a regionally accredited university; and(5) Has had 2 years of supervised clinical experience in psychological health services of which at least 1 year is post-doctoral and 1 year (may be the post-doctoral year) is in an organized psychological health service training program; or
[4] Is listed in the National Register of Health Service Providers in Psychology.9(B) Doctors o f Optometry.(C) Doctors o f Podiatry or Surgical 

Chiropody.(D) Certified nurse m idwives.
[1] A  certified nurse midwife may provide covered care independent of physician referral and supervision, provided the nurse midwife is:(/) Licensed, when required, by the local licensing agency for the jurisdiction in which the care is provided; and(w) Certified by the American College of Nurse Midwives. To receive certification, a candidate must be a registered nurse who has completed successfully an educational program approved by the American College of Nurse Midwives, and passed the American College of Nurse Midwives National Certification Examination.(2) The services of a registered nurse who is not a certified nurse midwife may be authorized only when the patient has been referred for care by a licensed physician and a licensed physican provides continuing supervision of the course of care. A  lay midwife who is neither a certified nurse midwife nor a registered nurse is not a9 Compiled and published by the Council for the 

National Register of Health Service Providers in 
Psychology, 120017th Street, N.W ., Suite 500, 
Washington, D.C. 20036.

CHAMPUS-authorized provider, regardless of whether the services rendered may otherwise be covered.(E) Certified nurse practitioner.Within the scope of applicable licensure or certification requirements, a certified nurse practitioner may provide covered care independent of physician referral and supervision, provided the nurse practitioner is:
[1] A  licensed, registered nurse; and(2) Specifically licensed or certified as a nurse practitioner by the state in which the care was provided, if the state offers such specific licensure or certification; or(2) Certified as a nurse practitioner (certified nurse) by a professional organization offering certification in the speciality of practice, if the state does not offer specific licensure or certification for nurse practitioners.(F) Certified Clinical Social Worker.A  clinical social worker may provide covered services independent of physician referral and supervision, provided the clinical social worker:(1) Is licensed or certified as a clinical social worker by the jurisdiction where practicing; or, if the jurisdiction does not provide for licensure or certification of clinical social workers, is certified by a national professional organization offering certification of clinical social workers; and(2) Has at least a master’s degree in social work from a graduate school of social work accredited by the Council on Social Work Education; and(2) Has had a minimum of 2 years or3,000 hours of post-master’s degree supervised clinical social work practice under the supervision of a master’s level social worker in an appropriate clinical setting, as determined by the Director, OCHAMPUS, or a designee.Note.—Patients’ organic medical problems must receive appropriate concurrent management by a physician.(G) Certified psychiatric nurse 

specialist. A  certified psychiatric nurse specialist may provide covered care independent of physician referral and supervision. For purposes of CHAMPUS, a certified psychiatric nurse specialist is an individual who:(1) Is a licensed, registered nurse; and(2) Has at least a master’s degree in nursing with a specialization in psychiatric and mental health nursing; and(2) Has had at least 2 years of postmaster’s degree practice in the field of psychiatric and mental health nursing, including an average of 8 hours of direct patient contact per week; or
[4] Is listed in a CHAMPUS- recognized, professionally sanctioned

listing of clinical specialists in psychiatric and mental health nursing.(H) Other individual param edical 
providers. The services of the following individual professional providers of care to be considered for benefits on a fee- for-service basis may be provided only if the beneficiary is referred by a physician for the treatment of a medically-diagnosed condition and a physician must also provide continuing and ongoing oversight and supervision of the program or episode of treatment provided by these individual paramedical providers.(I) Licensed registered nurses.(2) Licensed practical or vocational nurses.(2) Licensed registered physical therapists.

[4] Audiologists.(5) Speech therapists (speech pathologists).(iv) Extram edical individual 
providers. Extramedical individual providers are those who do counseling or nonmedical therapy and whose training and therapeutic concepts are outside the medical field.(A) Marriage and fam ily counselors 
or pastoral counselors. The services of certain extramedical marriage and family counselors or pastoral counselors are coverable on a fee-for-service basis, under the following specified conditions:(1) The CHAMPUS beneficiary must be referred for therapy by a physician.(2) A  physician is providing ongoing oversight and supervision of the thereapy being provided.(2) The marriage and family counselor or the pastoral counselor must certify on each claim for reimbursement that a written communication has been made or will be made to the referring physician of the results of the treatment. Such communications will be made at the end of the treatment or more frequently, if required by the referring physician (refer to § 199.7 of this part).

[4] These providers shall have the following:(j) Recognized graduate professional education with the minimum of an earned master’s degree from an accredited educational institution in an appropriate behavioral science field or mental health discipline.(;7) The following experience:( g o ) Either 200 hours of approved supervision in the practice of marriage and family counseling or pastoral counseling, ordinarily to be completed in a 2- to 3-year period, of which at least 100 hours must be in individual supervision. This supervision will occur preferably with more than one supervisor and should include a
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continuous process of supervision with at least three cases, and
[bb] 1,000 hours of clinical experience in the practice of marriage and family counseling or pastoral counseling under approved supervision, involving at least 50 different cases; or(cc) 150 hours of approved supervision in the practice of psychotherapy, ordinarily to be completed in a 2- to 3- year period, of which at least 50 hours must be individual supervision; plus at least 50 hours of approved individual supervision in the practice of marriage and family counseling or pastoral counseling, ordinarily to be completed within a period of not less than 1 nor more than 2 years, and
[dd] 750 hours of clinical experience in the practice of psychotherapy under approved supervision involving at least 30 cases; plus at least 250 hours of clinical practice in marriage and family counseling or pastoral counseling under approved supervision, involving at least 20 cases, and
[iii] Possessions of a valid state license or certificate as a marriage and family counselor or pastoral counselor, or a license or certificate that allows the counselor to provide therapy in states that require such licensing or certification.(B) Christian Science practitioners 

and Christian Science nurses.CHAMPUS cost shares the services of Christian Science practitioners and nurses. In order to bill as such, practitioners or nurses must be listed or be eligible for listing in the Christian 
Science Journal at the time the service is provided.(d) Other providers. Certain medical supplies and services of an ancillary or supplemental nature are coverable by CHAMPUS, subject to certain controls. This category of provider includes the following:(1) Independent laboratory.Laboratory services of independent laboratories may be cost-shared if the laboratory is approved for participation under Medicare and certified by the Medicare Bureau, Health Care Financing Administration.(2) Suppliers o f portable x-ray  
services. Such suppliers must meet the conditions of coverage of the Medicare program, set forth in the Medicare regulations, or the Medicaid program in that state in which the covered service is provided.(3) Pharmacies. Pharmacies must meet the applicable requirements of state law in the state in which the pharmacy is located.(4) Ambulance companies. Such companies must meet the requirements

of state and local laws in the jurisdiction in which the ambulance firm is licensed.(5) M edical equipment firm s, m edical 
supply firm s. As determined by the Director, OCHAMPUS, or a designee.(e) Provider reimbursement 
methods.—(1) Hospitals and SN Fs. The CHAMPUS-determined allowable costs for reimbursement of a hospital or SNF shall be determined on the basis of one of the following methodologies, that is, whichever is in effect at a specific hospital or SNF at the time covered services or supplies are provided to a CHAM PUS beneficiary.(1) B illed  charges and set rates. The allowable costs for authorized care may not exceed the lower of:(A) The actual charge for such service made to the general public; or(B) The allowed charge applicable to the policyholders or subscribers of the CHAMPUS fiscal intermediary for comparable services under comparable circumstances, when extended to CHAM PUS beneficiaries by consent or agreement; or(C) The allowed charge applicable to the citizens of the community or state as established by local or state regulatory authority, excluding title XIX  of the Social Security Act or other welfare program, when extended to CHAMPUS beneficiaries by consent or agreement.(ii) Cost-related reimbursement. The Director, OCHAM PUS, or a designee, shall, subject to the approval of the ASD(HA), establish a cost- reimbursement method similar to that used for reimbursement of institutional providers under title XVIII of the Social Security Act (generally known as the Ratio of Charge to Charge Applied to Costs (RCCAC) method).(iii) Prospective reimbursement. The Director, OCHAM PUS, or a designee, subject to the approval of the ASD(HA), shall develop an alternative reimbursement method utilizing a prospective payment concept.(2) Reimbursement for other than 
hospitals and SNFs. The Director, OCHAMPUS, or a designee, shall establish such other methods of determining allowable cost or charge reimbursement for those institutions, other than hospitals and SNFs, as may be required.(3) Reimbursement o f freestanding 
ambulatory surgical centers. Authorized care furnished by freestanding ambulatory surgical centers shall be reimbursed on the basis of the CHAMPUS-determined reasonable cost.(4) Reimbursement o f individual 
health-care professionals and other 
noninstitutional health-care providers. The CHAMPUS-determined reasonable charge (the amount allowed by

CHAMPUS) for the services of an individual health-care professional or other noninstitutional health-care provider shall be determined by one of the following methodologies, that is, whichever is in effect in the specific geographic location at the time covered services and supplies are provided to a CHAM PUS beneficiary.(1) Allow able charge method. The allowable charge method is the preferred and primary method for reimbursement of individual health-care professionals and other noninstitutional health-care providers.(A) The allowable charge for authorized care shall be the lower of:(J) The billed charge for the service;
[2] The prevailing charge level that does not exceed the amount equivalent to the 80th percentile of billed charges made for similar services in the same locality during the based period.
N o te .—Pub. L . 97-86 provides that prevailing charges are to be determined at the 90th percentile. However, DoD Appropriation Acts have limited this to the 80th percentile. Prevailing charges shall continue to be calculated in accordance with any limitations set forth in the DoD Appropriation Acts, as implemented in instructions issued by the Director, OCHAM PUS.(/) The 80th percentile of charges shall be determined on the basis of statistical data and methodology acceptable to the Director, OCHAMPUS, or a designee.(//) The base period shall be a period of 12 calendar months and shall be adjusted at least once a year.(B) A  charge that exceeds the prevailing charge can be determined to be allowable only when unusual circumstances or medical complications justify the higher charge. The allowable charge may not exceed the billed charge under any circumstances.(ii) Alternative method. The Director, OCHAM PUS, or a designee, may, subject to the approval of the ASD(HA), establish an alternative method of reimbursement designed to produce reasonable control over health care costs and to ensure a high level of acceptance of the CHAMPUS- determined charge by the individual health-care professionals or other noninstitutional health-care providers furnishing services and supplies to CHAM PUS beneficiaries. Alternative methods may not result in reimbursement greater than the allowable charge method above.(5) Outside the United States. The Director, OCHAMPUS, or a designee, shall determine the appropriate reimbursement method or methods to be used in the extension of CHAMPUS
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§ 199.7 Claims submission, review, and 
payment.(a) General. The Director, OCHAMPUS, or a designee, is responsible for ensuring that benefits under CHAMPUS are paid only to the extent described in this part. Before benefits can be paid, and appropriate claim must be submitted that includes sufficient information as to beneficiary identification, the medical services and supplies provided, and double coverage information, to permit proper, accurate, and timely adjudication of the claim by the CHAMPUS fiscal intermediary or OCHAMPUS. Subject to such definitions, conditions, limitations, exclusions, and requirements as may be set forth in this part, the following are the CHAMPUS claim filing requirements:(1) CH AM PU S identification card 
required. A  patient shall present his or her applicable CHAMPUS identification card (that is, Uniformed Services identification card) to the authorized provider of care that identifies the patient as an eligible CHAMPUS beneficiary (refer to § 199.3 of this part).(2) Claim required. No benefit may be extended under the Basic Program or PFTH without the submission of a complete and properly executed appropriate claim form.(3) Responsibility for perfecting claim. It is the responsibility of the CHAMPUS beneficiary or sponsor or the authorized provider acting on behalf of the CHAMPUS beneficiary to perfect a claim for submission to the appropriate CHAMPUS fiscal intermediary. Neither a CHAMPUS fiscal intermediary nor OCHAMPUS is authorized to prepare a claim on behalf of a CHAMPUS beneficiary.(4) Obtaining appropriate claim form. CHAMPUS provides specific CHAMPUS forms appropriate for making a claim for benefits for various types of medical services and supplies (such as hospital, physician, or prescription drugs). Claim forms may be obtained from the appropriate CHAM PUS fiscal intermediary who processes claims for the beneficiary’s state of residence, from the Director, OCHAMPUS, or a

designee, or from CHAMPUS health benefits advisors (HBAs) located at all Uniformed Services medical facilities.(5) Prepayment not required. A  CHAMPUS beneficiary or sponsor is not required to pay for the medical services or supplies before submitting a claim for benefits.(6) Deductible certificate. If the fiscal year outpatient deductible has been met by a beneficiary ($50) or a family ($100 aggregate) through the submission of a claim or claims to a CHAMPUS fiscal intermediary in a geographic location different from the location where a current claim is being submitted, the beneficiary or sponsor must obtain a deductible certificate from the CHAMPUS fiscal intermediary where the applicable individual or family fiscal year deductible was met. Such deductible certificate must be attached to the current claim being submitted for benefits. Failure to obtain a deductible certificate under such circumstances will result in a second individual or family fiscal year deductible being applied. However, this second deductible may be reimbursed once appropriate documentation, as described in this paragraph (a)(6) of this section, is supplied to the CHAMPUS fiscal intermediary applying the second deductible (refer to paragraph (f) of§ 199.4 of this part).(7) N onavailability Statement (DD  
Form 1251). In some geographic locations or under certain circumstances, it is necessary for a CHAMPUS beneficiqry to determine whether the required medical care can be provided through a Uniformed Services facility. If the required medical care cannot be provided by the Uniformed Services facility, a Nonavailability Statement will be issued. When requried (except for emergencies), this Nonavailability Statement must be issued before medical care is obtained from civilian sources. Failure to secure such a statement will waive the beneficiary’s rights to benefits under CHAMPUS, subject to appeal to the appropriate hospital commander (or higher medical authority).(i) Rules applicable to issuance o f 
N onavailability Statement. The ASD(HA) has issued DoD Instruction 6015.19 that contains rules for the issuance of Nonavailability Statements. Such rules may change depending on the current situations.(ii) Beneficiary responsibility. The beneficiary shall ascertain whether or not he or she resides in a geographic area that requires obtaining a Nonavailability Statement. Information concerning current rules may be

obtained from the CHAMPUS fiscal intermediary concerned, a CHAMPUS HBA or the Director, OCHAMPUS, or a designee.(iii) Rules in effect at time civilian  
care is provided apply. The applicable rules regarding Nonavailability Statements in effect at the time the civilian care is rendered apply in determining whether a Nonavailability Statement is required.(iv) Nonavailability Statement must 
be file d  with applicable claim . When a claim is submitted for CHAMPUS benefits that includes services for which a Nonavailability Statement is required, such statement must be submitted along with the claim form.(b) Information required to adjudicate 
a CH AM PU S claim . Claims received that are not completed fully and that do not provide the following minimum information may be returned. If enough space is not available on the appropriate claim form, the required information must be attached separately and include the patient’s name and address, be dated, and signed.(1) Patient’s identification 
information. The following patient identification information must be completed on every CHAMPUS claim form submitted for benefits before a claim will be adjudicated and processed:(1) Patient’s fu ll name.(ii) Patient’s residence address.(iii) Patient’s date o f birth.(iv) Patient’s relationship to sponsor.

N o te .—If name of patient is different from sponsor, explain (for example, stepchild or illegitimate child).(v) Patient’s identification number 
(from D D  Form 1173).(vi) Patient’s identification card 
effective date and expiration date (from 
DD Form 1173).(vii) Sponsor’s fu ll name.(viii) Sponsor’s service or social 
security number.(ix) Sponsor’s grade.

( x )  Sponsor’s organization and duty 
station. Home port for ships; home address for retiree.(xi) Sponsor’s  branch o f service or 
deceased or retiree’s form er branch o f 
service.(xii) Sponsor’s current status. Active duty, retired, or deceased.(2) Patient treatment information. The following patient treatment information routinely is required relative to the medical services and supplies for which a claim for benefits is being made before a claim will be adjudicated and processed:
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(i) Diagnosis. A  detailed diagnosis is required; standard nomenclature is acceptable. In the absence of a diagnosis, a narrative description of the definitive set of symptoms for which the medical care was rendered must be provided.(ii) Source o f care. Full name of source of care (such as hospital or physician) providing the specific medical services being claimed.(iii) Full address o f source o f care.This address must be where the care actually was provided, not a billing address.(iv) Attending physician. Name of attending physician (or other authorized individual professional provider).(v) Referring physician. Name and address of ordering, prescribing, or referring physician.(vi) Status o f patient. Status of patient at the time the medical services and supplies were rendered (that is, inpatient or outpatient).(vii) Dates o f service. Specific and inclusive dates of service.(viii) Inpatient stay. Source and dates of related inpatient stay (if applicable).(ix) Physicians or other authorized 
individual professional providers. For services provided by physicians (or other authorized individual professional providers), the following information also must be included:(A) Date of each service.(B) Procedure code or narrative description of each procedure or service for each date of service.

( C )  Individual charge for each item of service or each supply for each date.(D) Detailed description of any unusual complicating circumstances related to the medical care provided that the physician or other individual professional provider may choose to submit separately.(x) Hospitals or other authorized 
institutional providers. For care provided by hospitals (or other authorized institutional providers), the following information also must be provided before a claim will be adjudicated and processed:(A) An itemized billing showing each item of service or supply provided for each day covered by the claim.Note.—The Director, OCHAM PUS, or a designee, may approve, in writing, an alternative billing procedure for RTCs or other special institutions, in which case the itemized billing requirement may be waived. The particular facility will be aware of such approved alternate billing procedure.(B) Any absences from a hospital or other authorized institution during a period for which inpatient benefits are being claimed must be identified specifically as to date or dates and

provide details on the purpose of the absence. Failure to provide such information will result in denial of benefits and, in an ongoing case, termination of benefits for the inpatient stay at least back to the date of the absence,(xi) Prescription drugs and m edicines 
(and insulin). For prescription drugs and medicines (and insulin, whether or not a prescription is required) receipted bills must be attached and the following additional information provided:(A) Name of drug.

N o te .— W h e n  th e  p h y s ic ia n  o r  p h a r m a c is t  
so  re q u e s ts , th e  n a m e  o f  th e  d ru g s  m a y  b e  
s u b m it te d  to  th e  C H A M P U S  f is c a l  
in te r m e d ia r y  d i r e c t ly  b y  th e  p h y s ic ia n  o r  
p h a rm a c is t .(B) Strength of drug.(C) Name and address of pharmacy where drug was purchased.(D) Prescription number of drug being claimed.(xii) Other authorized providers. For items from other authorized providers (such as medical supplies), an explanation as to the medical need must be attached to the appropriate claim form. For purchases of durable equipment under the PFTH, it is necessary also to attach a copy of the preauthorization.(xiii) Nonparticipating providers.When the beneficiary or sponsor submits the claim to the CHAM PUS fiscal intermediary (that is, the provider elects not to participate), an itemized bill from the provider to the beneficiary or sponsor must be attached to the CHAMPUS claim form.(3) Double coverage information.When the CHAM PUS beneficiary is eligible for medical benefits coverage through another plan, insurance, or program, either private or Government, the following information must be provided:(i) Name o f other coverage. Full name and address of double coverage plan, insurance, or program (such as Blue Cross, Medicare, commercial insurance, and state program).(ii) Source o f double coverage. Source of double coverage (such as employment, including retirement, private purchase, membership in a group, and law).(iii) Em ployer information. If source of double coverage is employment, give name and address of employer.(iv) Indentification number. Identification number or group number of other coverage.(4) Right to additional information, (i) As a condition precedent to the provision of benefits under this part, OCHAMPUS or CHAM PUS fiscal

intermediaries may request and shall be entitled to receive information from a physician or hospital or other person, institution, or organization (including a local, state, or Federal Government agency) providing services or supplies to the beneficiary for whom claims or requests for approval for benefits are submitted. Such information and records may relate to the attendance, testing, monitoring, examination, diagnosis, treatment, or services and supplies furnished to a beneficiary and as shall be necessary for the accurate and efficient administration of CHAMPUS benefits. In addition, before a determination on a request for preauthorization or claim of benefits is made, a beneficiary, or sponsor, shall provide additional information relevant to the requested determination, when necessary. The recipient of such information shall hold such records confidential except when:(A) Disclosure of such information is authorized specifically by the beneficiary;(B) Disclosure is necessary to permit authorized governmental officials to investigate and prosecute criminal actions; or(C) Disclosure is authorized or required specifically under the terms of DoD Directive 5400.7 and 5400.11, the Freedom of Information Act, and the Privacy Act (refer to paragraph (m) of§ 199.1 of this part).(ii) For the purposes of determining the applicability of and implementing the provisions of § § 199.8,199.11 and 199.12, or any provision of similar purpose of any other medical benefits coverage or entitlement, OCHAM PUS or CHAM PUS fiscal intermediaries, without consent or notice to any beneficiary or sponsor, may release to or obtain from any insurance company or other organization, governmental agency, provider, or person, any information with respect to any beneficiary when such release constitutes a routine use duly published in the Federal Register in accordance with the Privacy Act. Before a beneficiary’s claim of benefits will be adjudicated, the beneficiary must furnish to CHAM PUS that information which reasonably may be expected to be in his or her possession and which is necessary to make the benefit determination. Failure to provide the requested information may result in denial of the claim(c) Signature on CH AM PU S Claim  
Form.—(1) Beneficiary signature. CHAM PUS claim forms must be signed by the beneficiary except under the conditions identified in paragraph



24058 Federal Register / V ol. 51, No. 126 / Tuesday, July 1, 1986 / Rules and Regulations(c)(l)(v) of this section. The parent or guardian may sign for any beneficiary under 18 years.(i) Certification o f identity. This signature certifies that the patient identification information provided is correct.(ii) Certification o f m edical care 
provided. This signature certifies that the specific medical care for which benefits are being claimed actually were rendered to the beneficiary on the dates indicated.(iii) Authorization to obtain or release 
information. Before requesting additional information necessary to process a claim or releasing medical information, the signature of the beneficiary who is 18 years old or older must be recorded on or obtained on the CHAMPUS claim form or on a separate release form. The signature of the beneficiary, parent, or guardian will be requested when the beneficiary is under 18 years.(iv) Certification o f accuracy and 
authorization to release double 
coverage information. This signature certifies to the accuracy of the double coverage information and authorizes the release of any information related to double coverage. (Refer to § 199.8 of this part).(v) Exceptions to beneficiary 
signature requirement. (A) Except as required by paragraph (c)(l)(iii) of this section, the signature of a spouse, parent, or guardian will be accepted on a claim submitted for a beneficiary who is 18 years old or older.(B) When the institutional provider obtains the signature of the beneficiary (or the signature of the parent or guardian when the beneficiary is under 18 years) on a CHAMPUS claim form at admission, the following participating claims may be submitted without the beneficiary’s signature.(1) Claims for laboratory and diagnostic tests and test interpretations from radiologists, pathologists, neurologists, and cardiologists.(2) Claims from anesthesiologists.(C) Claims filed by providers using CHAMPUS-approved signature-on-file and claims submission procedures.(2) Provider’s signature. The provider may elect on a claim-by-claim basis whether to participate and submit a CHAMPUS claim on behalf of a beneficiary. When the provider makes the election to participate, the provider is required to sign the CHAMPUS claim form.(i) Certification. A  participating provider’s signature on a CHAMPUS claim form:(A) Certifies that the specific medical care listed on the claim form was, in

fact, rendered to the specific beneficiary for which benefits are being claimed on the specific date or dates indicated.(B) Certifies that the provider has agreed to participate (providing this agreement has been indicated on the claim form) and that the CHAMPUS- determined allowable charge or cost will constitute the full charge or cost for the medical care listed on the specific claim form; and further agrees to accept the amount paid by CHAMPUS or the CHAMPUS payment combined with the cost-shared amount paid by, or on behalf of the beneficiary, as full payment for the covered medical services or supplies.
[1] Thus, neither CHAMPUS nor the sponsor is responsible for any additional charges, whether or not the CHAMPUS-determined charge or cost is less than the billed amount.(2) Any provider who signs and submits a CHAMPUS claim form and then violates this agreement by billing the beneficiary or sponsor for any difference between the CHAMPUS- determined charge or cost and the amount billed is acting in bad faith and is subject to penalties including withdrawal of CHAMPUS approval as a CHAMPUS provider by administrative action of the Director, OCHAM PUS, or a designee, and possible legal action on the part of CHAMPUS, either directly or as a part of a beneficiary action, to recover monies improperly obtained from CHAM PUS beneficiaries or sponsors (refer to § 199.6 of this part.)(ii) Physician or other authorized 

individual professional provider. A  physician or other authorized individual professional provider is liable for any signature submitted on his or her behalf. Further, a facsimile signature is not acceptable unless such facsimile signature is on file with, and has been authorized specifically by, the CHAMPUS fiscal intermediary serving the state where the physician or other authorized individual professional provider practices.(iii) Hospital or other authorized 
institutional provider. The provider signature on a claim form for institutional services must be that of an authorized representative of the hospital or other authorized institutional provider, whose signature is on file with and approved by the appropriate CHAMPUS fiscal intermediary.(d) Claim s filing deadline. To be considered for benefits, all claims submitted under CHAMPUS must be filed with the appropriate CHAMPUS fiscal intermediary no later than December 31 of the calendar year immediately following the one in which the covered service or supply was

rendered. Failure to file a claim timely waives automatically all rights to any benefits for such services or supplies provided during the period affected by the claims filing deadline.(1) Claim s returned for additional 
information. When a claim initially is submitted within the claims filing time limit, but is returned in whole or in part for additional information to be considered for benefits, the returned claim, along with the requested information, must be resubmitted and received by the appropriate CHAMPUS fiscal intermediary no later than the applicable December 31 deadline or 90 days from the date the claim was returned to the beneficiary, whichever is later.(2) Exception to claim s filing  
deadline. The Director, OCHAM PUS, or a designee, may grant exceptions to the claims filing deadline requirements.(i) Types o f exception.—(A) 
Retroactive eligibility. Retroactive CHAMPUS eligibility determinations.(B) Adm inistrative error. Administrative error (that is, misrepresentation, mistake, or other accountable action) of an officer or employee of OCHAM PUS (including OCHAMPUSEUR) or a CHAM PUS fiscal intermediary, performing functions under CHAMPUS and acting within the scope of that official’s authority.(C) M ental incompetency. Mental incompetency of the beneficiary or guardian or sponsor, in the case of a minor child (which includes inability to communicate, even if it is the result of a physical disability).(D) Provider billings. Direct billings by participating providers.(E) D elays by other health insurance. When not attributable to the beneficiary, delays in adjudication by other health insurance companies when double coverage coordination is required before the CHAMPUS benefit determination.(ii) Request for exception to claim s 
filing deadline. Beneficiaries who wish to request an exception to the claims filing deadline may submit such a request to the CHAMPUS fiscal intermediary having jurisdiction over the location in which the service was rendered, or as otherwise designated by the Director, OCHAMPUS.(A) Such requests for an exception must include a complete explanation of the circumstances of the late filing, together with all available documentation supporting the request, and the specific claim denied for late filing.(B) Each request for an exception to the claims filing deadline is reviewed
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individually and considered on its own merits.(e) Other claim s filing requirements. Notwithstanding the claims filing deadline described in paragraph (d) of this section, to lessen any potential adverse impact on a CHAMPUS beneficiary or sponsor that could result from a retroactive denial, the following additional claims filing procedures are recommended or required.(1) Continuing care. When medical services and supplies are being rendered on a continuing basis, an appropriate claim or claims shall be submitted every 30 days, whether submitted directly by the beneficiary or sponsor or by the provider on behalf of the beneficiary. Such claims may be submitted more frequently if the beneficiary or provider so elects. The Director, OCHAMPUS, or a designee, also may require more frequent claims submission based on dollars. Examples of care that may be rendered on a continuing basis are outpatient physical therapy, private duty (special) nursing, or inpatient stays.(2) Inpatient mental health services. Under most circumstances, the 60-day inpatient mental health limit applies to the first 60 days of care paid in a calendar year. The patient will be notified when the first 30 days of inpatient mental health benefits have been paid. The beneficiary is responsible for assuring that all claims for care are submitted sequentially and on a regular basis. Once payment has been made for care determined to be medically appropriate and a program benefit, the decision will not be reopened solely on the basis that previous inpatient mental health care had been rendered but not yet billed during the same calendar year by a different provider.(3) Claim s involving the services o f 
marriage and fam ily counselors or 
pastoral counselors. CHAMPUS requires that marriage and family counselors or pastoral counselors make a written report to the referring physician concerning the CHAMPUS beneficiary’s progress. Therefore, each claim for reimbursement for services of marriage and family counselors or pastoral counselors must include a certification to the effect that a written communication has been made or will be made to the referring physician at the end of treatment, or more frequently, as required by the referring physician.(f) Preauthorization. When specifically required in other sections of this part, preauthorization requires the following:(1) Preauthorization must be granted 
before benefits can be extended. In those situations requiring

preauthorization, the request for such preauthorization shall be submitted and approved before benefits may be extended, except as provided in § 199.4, paragraph (a)(ll). If a claim for services or supplies is submitted without.the required preauthorization, no benefits shall be paid, unless the Director, OCHAMPUS, or a designee, has granted an exception to the requirement for preauthorization.(1) Specifically preauthorized 
services. An approved preauthorization specifies the exact services or supplies for which authorization is being given.In a preauthorization situation, benefits cannot be extended for services or supplies provided beyond the specific authorization.(ii) Time lim it on preauthorization. Approved preauthorizations are valid for specific periods of time, usually 90 days. If the preauthorized services or supplies are not obtained or commenced within the specified time limit, a new preauthorization is required before benefits may be extended.(2) Treatment plan, management plan. Each preauthorization request shall be accompanied by a proposed medical treatment plan (for inpatient stays under the Basic Program) or management plan (for services under the PFTH) which shall include generally a diagnosis; a detailed summary of complete history and physical; a detailed statement of the problem; the proposed type and extent of treatment or therapy; the proposed treatment modality, including anticipated length of time the proposed modality will be required; any available test results, consultant’s reports; and the prognosis. When the preauthorization request involves transfer from a hospital to another inpatient facility, medical records related to the inpatient stay also must be provided.(3) Durable equipment. Requests for preauthorization to purchase durable equipment under the PFTH must list all items of durable equipment previously authorized under the PFTH and state whether the current item of equipment is the initial purchase or a replacement. If it is a replacement item, the date the initial item was purchased also shall be provided.(4) Claim s for services and supplies 

that have been preauthorized.Whenever a claim is submitted for benefits under CHAMPUS involving preauthorized services and supplies, the date of the approved preauthorization must be indicated on the claim form and a copy of the written preauthorization must be attached to the appropriate CHAMPUS claim.(g) Claim s review. It is the responsibility of the CHAMPUS fiscal

intermediary (or OCHAMPUS, including OCHAMPUSEUR) to review each CHAMPUS claim submitted for benefit consideration to ensure compliance with all applicable definitions, conditions, limitations, or exclusions specified or enumerated in this part. It is also required that before any CHAMPUS benefits may be extended, claims for medical services and supplies will be subject to utilization review and quality assurance standards, norms, and criteria issued by the Director, OCHUMPUS, or a designee.(h) Benefit payments. CHAMPUS benefit payments are made either directly to the beneficiary or sponsor or to the provider, depending on the manner in which the CHAMPUS claim is submitted.(1) Benefit paym ents made to 
beneficiary or sponsor. When the CHAMPUS beneficiary or sponsor signs and submits a specific claim form directly to the appropriate CHAMPUS fiscal intermediary (or OCHAMPUS, including OCHAMPUSEUR), any CHAMPUS benefit payments due as a result of that specific claim submission will be made in the name of, and mailed to, the beneficiary or sponsor. In such circumstances, the beneficiary or sponsor is responsible to the provider for any amounts billed.(2) Benefit paym ents made to 
participating provider. When the authorized provider elects to participate by signing a CHAMPUS claim form, indicating participation in the appropriate space on the claim form, and submitting a specific claim on behalf of the beneficiary to the appropriate CHAMPUS fiscal intermediary, any CHAMPUS benefit payments due as a result of that claim submission will be made in the name of and mailed to the participating provider. Thus, by signing the claim form, the authorized provider agrees to abide by the CHAMPUS-determined allowable charge or cost, whether or not lower than the amount billed. Therefore, the beneficiary or sponsor is responsible only for any required deductible amount and any cost-sharing portion of the CHAMPUS-determined allowable charge or cost as may be required under the terms and conditions set forth in§ 199.4 and § 199.5 of this part.(3) CEOB. When a CHAMPUS claim is adjudicated, a CEOB is sent to the beneficiary or sponsor. A  copy of the CEOB also is sent to the provider if the claim was submitted on a participating basis. The CEOB form provides, at a minimum, the following information:(i) Name and address o f beneficiary.(ii) Name and address o f provider.
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claim  for which CEO B applies.(iv) Dates services or supplies 
provided.(v) Amount billed; CH AM PU S- 
determined allowable charge or cost; 
and amount o f CH AM PU S payment.(vi) To whom payment, i f  any, was 
made.(vii) Reasons for any denial.(viii) Recourse available to 
beneficiary for review  o f claim  decision 
(refer to §  199.10 o f this part).Note.— T h e  D ir e c to r ,  O C H A M P U S ,  o r  a 
d e s ig n e e , m a y  a u th o r iz e  a  C H A M P U S  f is c a l  
in te r m e d ia r y  to  w a iv e  a  C E O B  to  p r o te c t  th e  
p r iv a c y  o f  a  C H A M P U S  b e n e f ic ia r y .(4) Benefit under $1. If the CHAMPUS benefit is determined to be under $1, payment is waived.(1) Fraud.—(1) Federal law s. 18 U.S.C. 287 and 1001 provide for criminal penalties for submitting knowingly or making any false, fictitious, or fraudulent statement or claim in any matter within the jurisdiction of any department or agency of the United States. Examples of fraud include situations in which ineligible persons knowingly use an unauthorized identification card in filing of a claim or provide erroneous information in order to obtain an identification card or eligibility through the DEERS (see paragraph (g) of § 199.3 of this part); or when providers submit claims for treatment, supplies, or equipment not rendered to or used for CHAMPUS beneficiaries; or when a participating provider bills the beneficiary for amounts over the CHAMPUS- determined allowable charge or cost.(2) Suspected fraud. Any person, including CHAMPUS fiscal intermediaries, who becomes aware of a suspected fraud shall report the circumstances in writing, together with copies of any available documents pertaining thereto, to the Director, OCHAM PUS, or a designee, who shall initiate an official investigation of the case.(j) Erroneous paym ents and 
recoupment.—(1) Erroneous paym ents. Erroneous payments are expenditures of government funds that are not authorized by law or this part. Such payments are to be recouped under the provisions of § 199.11 of this part.(2) Claim s denials resulting from  
clarification or change in law  or 
Regulation. In those instances where claims review results in a finding of denial of benefits previously allowed but currently denied due to a clarification or interpretation of law or this part, or due to a change in this part, no recoupment action need be taken to

recover funds expended prior to the effective date of such clarification, interpretation, or change.(k) General assignment o f benefits not 
recognized. CHAMPUS does not recognize any general assignment of CHAM PUS benefits to another person. All CHAM PUS benefits are payable as described in this and other Sections of this part.
§ 199.8 Double coverage.(a) Introduction. In enacting CHAM PUS legislation, Congress clearly has intended that CHAMPUS be the secondary payer to all health benefit and insurance plans. 10 U .S.C. 1079(j)(l) specifically provides:“A benefit may not be paid under a plan [CHAMPUS] covered by this section in the case of a person enrolled in any other insurance, medical service, or health plan to the extent that the benefit also is a benefit under other plans, except in the case of a plan [Medicaid] administered under title 19 of the Social Security Act (42 U.S.C. 1306 et 
seq.J.”The above provision is made applicable specifically to retired members, dependents, and survivors by 10 U .S.C. 1086(d). The underlying intent, in addition to preventing waste of Federal resources, is to ensure that CHAM PUS beneficiaries receive maximum benefits while ensuring that the combined payments of CHAM PUS and other health benefit and insurance plans do not exceed the total charges.(b) Double coverage plan. A  double coverage plan is one of the following:(l) Insurance plan. An insurance plan is any plan or program that is designed to provide compensation or coverage for expenses incurred by a beneficiary for medical services and supplies. It includes plans or programs for which the beneficiary pays a premium to an issuing agent as well as those plans or programs to which the beneficiary is entitled as a result of employment or membership in, or association with, an organization or group.(2) M edical service or health plan. A  medical service or health plan is any plan or program of an organized health care group, corporation, or other entity for the provision of health care to an individual from plan providers, bdth professional and institutional. It includes plans or programs for which the beneficiary pays a premium to an issuing agent as well as those plans or programs to which the beneficiary is entitled as a result of employment or membership in, or association with, an organization or group.(3) Exceptions. Double coverage plans do not include:

(i) Plans administered under title XIX of the Social Security Act (Medicaid);(ii) Coverage specifically designed to supplement CHAMPUS benefits;(iii) Entitlement to receive care from Uniformed Services medical care facilities; or(iv) Certain Federal Government programs, as prescribed by the Director, OCHAMPUS, that are designed to provide benefits to a distinct beneficiary population and for which entitlement does not derive from either premium payment of monetary contribution (for example, the Indian Health Service).(c) Application o f double coverage 
provisions. CHAM PUS claims submitted for otherwise covered services or supplies and which involve double coverage shall be adjudicated as follows:(1) CH AM PU S always last pay. For any claim that involves a double coverage plan as defined above, CHAM PUS shall be last pay. That is, CHAM PUS benefits may not be extended until all other double coverage plans have adjudicated the claim.(2) W aiver o f benefits. A  CHAMPUS beneficiary may not elect to waive benefits under a double coverage plan and use CHAM PUS. Whenever double coverage exists, the provisions of this Section shall be applied.(3) Last pay lim itations. CHAMPUS may not pay more as a secondary payer than it would have in the absence of other coverages. Application of double coverage provisions does not extend or add to the CHAMPUS benefits as otherwise set forth in this and other Sections of this part.(d) Special considerations.— (1) 
CH AM PU S and M edicare. In any double coverage situation involving Medicare, Medicare is always the primary payer. When Part A, "Hospital Insurance,” of Medicare is involved, the Medicare “lifetime reserve” benefit must be used before CHAM PUS benefits may be extended.(2) CH AM PU S and M edicaid. Medicaid is not a double coverage plan. In any double coverage situation involving Medicaid, CHAM PUS is always the primary payer.(3) CH AM PU S and W orker’s  
Compensation. CHAM PUS benefits are not payable for a work-related illness or injury that is covered under a worker’s compensation program.(4) PFTH. All local resources must be considered and used before CHAM PUS benefits under the PFTH may be extended. If a handicapped CHAMPUS beneficiary who otherwise is eligible for benefits under the PFTH is eligible for other Federal, state, or local assistance
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to the same extent as any other resident or citizen, CHAMPUS benefits are not payable. The sponsor does not have the option of waiving available Federal, state, or local assistance in favor of using CHAMPUS benefits.(e) Implementing instructions. The Director, OCHAMPUS, or a designee, shall issue such instructions, procedures* or guidelines, as necessary, to implement the intent of this section.
§ 199.9 [Reserved]

§ 199.10 Appeal and hearing procedures.(a) General. This section sets forth the policies and procedures for appealing decisions made by OCHAMPUS, OCHAMPUSEUR, and CHAMPUS fiscal intermediaries adversely affecting the rights and liabilities of beneficiaries, participating providers and providers denied the status of authorized provider under CHAMPUS. An appeal under CHAMPUS is an administrative review of program determinations made under the provisions of law and regulation. An appeal cannot challenge the propriety, equity, or legality of any provision of law or regulation.(1) Initial determination.—(i) Notice 
of initial determination and right to 
appeal. (A) OCHAMPUS, OCHAMPUSEUR, and CHAMPUS fiscal intermediaries shall mail notices of initial determinations to the CHAMPUS beneficiary at the last known address. For beneficiaries who are under 18 years of age or who are incompetent, a notice issued to the parent or guardian, under established CHAMPUS procedures, constitutes notice to the beneficiary.(B) CHAMPUS fiscal intermediaries and OCHAMPUSEUR shall notify providers of an initial determination ona claim only if the providers participated in the claim. (See § 199.7 of this part.)(C) Notice of an initial determination on a claim processed by a CHAMPUS fiscal intermediary or OCHAMPUSEUR normally shall be made on a CEOB form.(D) Each notice of an initial determination on a request for benefit authorization, a request by a provider for approval as an authorized CHAMPUS provider, or a decsion to disqualify or exclude a provider as an authorized provider under CHAMPUS shall state the reason for the determination and the underlying facts supporting the determination.(E) In any case when the initial determination is adverse to the beneficiary or participating provider, or to the provider seeking approval as an authorized CHAMPUS provider, the notice shall include a statement of the beneficiary's or provider’s right to

appeal the determination. The procedure for filing the appeal also shall be explained.(ii) Effect o f initial determination. The initial determination is final, unless appealed in accordance with this Section, or unless the initial determination is reopened by OCHAM PUS or the CHAMPUS fiscal intermediary.(2) Participation in an appeal. Participation in an appeal is limited to any party to the initial determination, including CHAMPUS, and authorized representatives of the parties. Any party to the initial determination, except CHAMPUS, may appeal an adverse determination. The appealing party is the party who actually files the appeal.(i) Parties to the initial determination. For purposes of the CHAM PUS appeals and hearing procedures, the following are not parties to an initial determination and are not entitled to administrative review under this section.(A) A  provider disqualified or excluded as an authorized provider under CHAM PUS based on a determination of abuse or fraudulent practices or procedures under another Federal or federally funded program is not a party to the CHAM PUS action and may not appeal under this section.(B) A  sponsor or parent of a beneficiary under 18 years of age or guardian or an incompetent beneficiary is not a party to the initial determination and may not serve as the appealing party, although such persons may represent the appealing party in an appeal.(C) A  third party, such as an insurance company, is not a party to the initial determination and is not entitled to appeal even though it may have an indirect interest in the initial determination.(D) A  nonparticipating provider is not a party to the initial determination and may not appeal.(ii) Representative. Any party to the initial determination may appoint a representative to act on behalf of the party in connection with an appeal. Generally, the parent of a minor beneficiary and the legally appointed guardian of an incompetent beneficiary shall be presumed to have been appointed representative without specific designation by the beneficiary.(A) The representative shall have the same authority as the party to the appeal and notice given to the representative shall constitute notice required to be given to the party under this part.(B) To avoid possible conflicts of interest, an officer or employee of the

United States, such as an employee or member of a Uniformed Service, including an employee or staff member of a Uniformed Service legal office, or a CHAMPUS advisor, subject to the exceptions in 18 U .S.C. 205, is not eligible to serve as a representative. An exception usually is made for an employee or member of a Uniformed Service who represents an immediate family member. In addition, the Director, OCHAMPUS, or designee, may appoint an officer or employee of the United States as the CHAMPUS representative at a hearing.(3) Burden o f proof. The burden of proof is on the appealing party to establish affirmatively by substantial evidence the appealing party’s entitlement under law and this part to the authorization of CHAMPUS benefits or approval as an authorized provider. Any cost or fee associated with the production or submission of information in support of an appeal may not be paid by CHAMPUS.(4) Late filing. If a request for reconsideration, formal review, or hearing is filed after the time permitted in this section, written notice shall be issued denying the request. Late filing may be permitted only if the appealing party reasonably can demonstrate to the satisfaction of the CHAM PUS fiscal intermediary, OCHAMPUSEUR, or the Director, OCHAM PUS, or designee, that timely filing of the request was not feasible due to extraordinary circumstances over which the appealing party had no practical control. Each request for an exception to the filing requirement will be considered on its own merits.(5) Appealable issue. An appealable issue is required in order for an adverse determination to be appealed under the provisions of this section. Examples of issues that are not appealable under this section include:(i) A  dispute regarding a requirement of the law or regulation.(ii) The amount of the CHAMPUS- determined allowable cost or charge, since the methodology for determining allowable costs or charges is established by this part.(iii) Certain other issues on the basis that the authority for the initial determination is not vested in CHAMPUS. Such issues include but are not limited to the following examples:(A) Determination of a person’s eligibility as a CHAM PUS beneficiary is the responsibility of the appropriate Uniformed Service. Although CHAMPUS, OCHAM PUS, and CHAM PUS fiscal intermediaries must make determinations concerning a



24062 Federal Register / V o l, 51, No. 126 / Tuesday, July 1, 1986 / Rules and Regulationsbeneficiary’s eligibility in order to ensure proper disbursement of appropriated funds on each CHAMPUS claim processed, ultimate responsibility for resolving a beneficiary’s eligibility rests with the Uniformed Services. Accordingly, disputed question of fact concerning a beneficiary’s eligibility will not be considered an appealable issue under the provisions of this section, but shall be resolved in accordance with § 199.3 of this part.(B) Similarly, decisions relating to the issuance of a Nonavailability Statement (DD Form 1251) in each case are made by the Uniformed Services. Disputes over the need for a Nonavailability Statement or a refusal to issue a Nonavailability Statement are not appealable under this section. The one exception is when a dispute arises over whether the facts of the case demonstrate a medical emergency for which a Nonavailability Statement is not required. Denial of payment in this one situation is an appealable issue.(C) The decision to disqualify or exclude a provider because of a determination against that provider of abuse, or fraudulent practices or procedures under another Federal or federally funded program is not an initial determination that is appealable under this part. The provider is limited to exhausting administrative appeal rights offered under the Federal or federally funded program that made the initial determination of abuse or fraudulent practices or procedures. However, a determination to disqualify or exclude a provider because of abuse or fraudulent practices or procedures under CHAMPUS is an initial determination that is appealable under this part.(6) Amount in dispute. An amount in dispute is required for an adverse determination to be appealed under the provisions of this section, except as set forth below.(i) The amount in dispute is calculated as the amount of money CHAM PUS would pay if the services and supplies involved in dispute were determined to be authorized CHAM PUS benefits. Examples of amounts of money that are excluded by the Regulation from CHAMPUS payments for authorized benefits include, but are not limited to:(A) Amounts in excess of the CHAMPUS-determined allowable charge or cost.(B) The beneficiary’s CHAMPUS deductible and cost-share amounts.(C) Amounts that the CHAMPUS beneficiary, or parent, guardian, or other responsible person has no legal obligation to pay.

ID) Amounts excluded under the provisions of § 199.8 of this part.(ii) The amount of dispute for appeals involving a denial of a request for authorization in advance of obtaining care shall be the estimated allowable charge or cost for the services requested.(iii) There is no requirement for an amount in dispute when the appealable issue involves a denial of a provider’s request for approval as an authorized CHAMPUS provider or the determination to disqualify or exclude a provider as an authorized CHAM PUS provider.(iv) Individual claims may be combined to meet the required amount in dispute if all of the following exist:(A) The claims involve the same beneficiary.(B) The claims involve the same issue.(C) At least one of the claims so combined has had a reconsideration decision issued by OCHAMPUSEUR or a CHAMPUS fiscal intermediary.Note.—A  request for administrative review under this appeal process which involves a dispute regarding a requirement of law or regulation (paragraph (a)(5)(i) of this section or does not involve a sufficient amount in dispute paragraph (a)(6) of this section may not be rejected at the reconsideration level of appeal. However, an appeal shall involve an appealable issue and sufficient amount in dispute under these paragraphs to be granted a formal review or hearing.(7) Levels o f appeal. The sequence and procedures of a CHAM PUS appeal vary, depending on whether the initial determination was made by the CHAMPUS fiscal intermediary, OCHAMPUSEUR, or OCHAM PUS.(i) Appeals levels for initial 
determination made by  
O CH AM PU SEUR or CH AM PU S fisca l 
intermediary. (A) Reconsideration by OCHAMPUSEUR or CHAM PUS fiscal intermediary.(B) Formal review by OCHAM PUS.(C) Hearing.(ii) Appeal levels for initial 
determination made by O CH AM PU S.(A) Formal review by OCHAMPUS.(B) Hearing.(b) Reconsideration. Any party to the initial determination made by OCHAMPUSEUR or the CHAMPUS fiscal intermediary may request a reconsideration.(1) Requesting a reconsideration.—(i) Written request required. The request must be in writing, shall state the specific matter in dispute, and shall include a copy of the notice of initial determination made by OCHAMPUSEUR or the CHAMPUS fiscal intermediary such as the CEOB form.

(ii) Where to file . The request shall be submitted to the office that made the initial determination such as OCHAMPUSEUR, the CHAM PUS fiscal intermediary, or any other fiscal intermediary designated in the notice of initial determination.(iii) A llow ed time to file . The request must be mailed within 90 days after the date of the notice of initial determination.(iv) O fficial filin g  date. A  request for a reconsideration shall be deemed filed on the date it is mailed and postmarked. If the request does not have a postmark, it shall be deemed filed on the date received by OCHAMPUSEUR or the CHAMPUS fiscal intermediary;(2) The reconsideration process. The purpose of the reconsideration is to determine whether the initial determination was made in accordance with law, regulation, policies, ami guidelines in effect at the time the care was provided or requested, or at the time the provider requested approval under CHAM PUS as an authorized provider. The reconsideration is performed by a member of the OCHAMPUSEUR or fiscal intermediary’s staff who was not involved in making the initial determination and is a thorough and independent review of the case. The reconsideration is based on the information submitted that led to the initial determination, plus any additional information that the appealing party may submit or OCHAMPUSEUR or the fiscal intermediary may obtain.(3) Tim eliness o f reconsideration 
determination. OCHAMPUSEUR or the fiscal intermediary normally shall issue its reconsideration determination no later than 60 days from the date of receipt of the request for reconsideration by OCHAMPUSEUR or the fiscal intermediary.(4) N otice o f reconsideration 
determination. OCHAM PUS or the CHAMPUS fiscal intermediary shall issue a written notice of the reconsideration determination to the appealing part at his or her last known address. The notice of the reconsideration determinations must contain the following elements:(i) A  statement of the issues or issue under appeal.(ii) The provisions of law, regulation, policies, and guidelines that apply to the issue or issues under appeal.(iii) A  discussion of the original and additional information that is relevant to the issue -or issues under appeal.(iv) Whether the reconsideration upholds the initial determination or
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reverses it, in whole or in part, and the rationale for the action.(v) A  statement of the right to appeal further in any case when the reconsideration determination is less than fully favorable to the appealing party and the amount in dispute is $50 or more.(5) Effect o f reconsideration 
determination. The reconsideration determination is final if either of the following exist:(i) The amount in dispute is less than $50.(ii) Appeal rights have been offered, but a request for formal review is not received by OCHAM PUS within 60 days of the date of the notice of the reconsideration determination.(c) Formal review. Any party to the initial determination may request a formal review by OCHAM PUS if the party is dissatisfied with the reconsideration determination and the reconsideration determination is not final under the provisions of paragraph (b)(5) of this section. Any party to the initial determination made by OCHAMPUS may request a formal review by OCHAM PUS if the party is dissatisfied with the initial determination.(1) Requesting a form al review .—(i) 
Written request required. The request must be in writing, shall state the specific matter in dispute, shall include copies of the written determination (notice of reconsideration determination or OCHAMPUS initial determination) being appealed, and shall include any additional information or documents not submitted previously.(ii) Where to file . The request shall be submitted to the Chief, Appeals and Hearings, OCHAMPUS, Aurora, Colorado 80045-6900.(iii) A llow ed time to file . The request shall be mailed within 60 days after the date of the notice of the reconsideration determination or OCHAM PUS initial determination being appealed.(iv) O fficial filing date. A  request for a formal review shall be deemed filed on the date it is mailed and postmarked. If the request does not have a postmark, it shall be deemed filed on the date received by OCHAMPUS.(2) The form al review  process. The purpose of the formal review is to determine whether the initial determination or reconsideration determination was made in accordance with law, regulation, policies, and guidelines in effect at the time the care was provided or requested, at the time the provider requested approval by CHAMPUS as an authorized provider, or at the time of the action by OCHAMPUS to disqualify or exclude a

provider under CHAMPUS. The formal review is performed by the Chief, Appeals and Hearings, OCHAM PUS, or a designee, and is a thorough review of the case. The formal review determination shall be based on the information upon which the initial determination or reconsideration determination was based, and any additional information the appealing party may submit or OCHAM PUS may obtain.(3) Tim eliness o f form al review  
determination. The Chief, Appeals and Hearings, OCHAM PUS, or a designee, normally shall issue the formal review determination no later than 90 days from the date of receipt of the request for formal review by the OCHAM PUS.(4) Notice o f form al review  
determination. The Chief, Appeals and Hearings, OCHAM PUS, or a designee, shall issue a written notice of the formal review determination to the appealing party at his or her last known address. The notice of the formal review determination must contain the following elements:(i) A  statement of the issue or issues under appeal.(ii) The provisions of law, regulation, policies, and guidelines that apply to the issue or issues under appeal.(iii) A  discussion of the original and additional information that is relevant to the issue or issues under appeal.(iv) Whether the formal review upholds the prior determination or determinations or reverses the prior determination or determinations in whole or in part and the rationale for the action.(v) A  statement of the right to request a hearing in any case when the formal review determination is less than fully favorable, the issue is appealable, and the amount in dispute is $300 or more.(5) Effect o f form al review  
determination. The formal review determination is final if one or more of the following exist:(i) The issue is not appealable. (See paragraph (a)(5) of this section).(ii) The amount in dispute is less than $300. (See paragraph (a)(6) of this section).(iii) Appeal rights have been offered but a request for hearing is not received by OCHAM PUS within 60 days of the date of the notice of the formal review determination.(d) Hearing. Any party to the initial determination may request a hearing if the party is dissatisfied with the formal review determination and the formal review determination is not final under the provisions of paragraph (c)(5) of this section.

(1) Requesting a hearing.—(i) Written 
request required. The request shall be in writing, state the specific matter in dispute, include a copy of the formal review determination, and include any additional information or documents not submitted previously.(ii) Where to file . The request shall be submitted to the Chief, Appeals and Hearings, OCHAM PUS, Aurora,Colorado 80045-6900.(iii) A llow ed time to file . The request shall be mailed within 60 days after the date of the notice of the formal review determination being appealed.(iv) O fficia l filing date. A  request for hearing shall be deemed filed on the date it is mailed and postmarked. If a request for hearing does not have a postmark, it shall be deemed filed on the day received by OCHAM PUS.(2) The hearing process. The hearing shall be conducted as a nonadversary, administrative proceeding to determine the facts of the case and to allow the appealing party the opportunity personally to present the case before an impartial hearing officer. The hearing is a forum in which facts relevant to the case are presented and evaluated in relation to applicable laws regulation, policies, and guidelines in effect at the time the care was provided or requested, or at the time the provider requested approval under CHAM PUS as an authorized provider.(3) Tim eliness o f hearing, (i) Except as otherwise provided in this section, within 60 days following receipt of a request for hearing, the Director, OCHAM PUS, or a designee, normally will appoint a hearing officer to hear the appeal. Copies of all records in the possession of OCHAM PUS that are pertinent to the matter to be heard or that formed the basis of the formal review determination shall be provided to the hearing officer and, upon request, to the appealing party.(ii) The hearing officer, except as otherwise provided in this Section, normally shall have 60 days from the date of written notice of assignment to review the file, schedule and hold the hearing, and issue a recommended decision to the Director, OCHAM PUS, or designee.(iii) The Director, OCHAM PUS, or designee, may delay the case assignment to the hearing officer if additional information is needed that cannot be obtained and included in the record within the time period specified above. The appealing party will be notified in writing of the delay resulting from the request for additional information. The Director, OCHAM PUS, or a designee, in such circumstances,



24064 Federal Register / V ol. 51, No. 126 / Tuesday, July 1, 1986 / Rules and Regulationswill assign the case to a hearing officer within 30 days of receipt of all such additional information, or within 60 days of receipt of the request for hearing, whichever shall occur last.(iv) The hearing officer may delay submitting the recommended decision if, at the close of the hearing, any party to the hearing requests that the record remain open for submission of additional information. In such circumstances, the hearing officer will have 30 days following receipt of all such additional information including comments from the other parties to the hearing concerning the additional information to submit the recommended decision to the Director, OCHAMPUS, or a designee.(4) Representation at a hearing. Any party to the hearing may appoint a representative to act on behalf of the party at the hearing, unless such person currently is disqualified or suspended from acting in another Federal administrative proceeding, or unless otherwise prohibited by law, this part, or any other DoD regulation (see paragraph (a)(2)(ii) of this section). A  hearing officer may refuse to allow any person to represent a party at the hearing when such person engages in unethical, disruptive, or contemptuous conduct, or intentionally fails to comply with proper instructions or requests of the hearing officer, or the provisions of this part. The representative shall have the same authority as the appealing party and notice given to the representative shall constitute notice required to be given to the appealing party.(5) Consolidation o f proceedings. The Director, OCHAMPUS, or a designee, may consolidate any number of proceedings for hearing when the facts and circumstances are similar and no substantial right of an appealing party will be prejudiced.(6) Authority o f the hearing officer.The hearing officer in exercising the authority to conduct a hearing under this part will be bound by 10 U.S.C. Chapter 55 and this part. The hearing officer in addressing substantive, appealable issues shall be bound by policy manuals, instructions, procedures, and other guidelines issued by the ASD(HA), or a designee, or by the Director, OCHAMPUS, or a designee, in effect for the period in which the matter in dispute arose. A  hearing officer may not establish or amend policy, procedures, instructions, or guidelines. However, the hearing officer may recommend reconsideration of the policy, procedures, instructions or guidelines by the ASD(HA), or a designee, when the final decision is issued in the case.

(7) Disqualification o f hearing officer. A  hearing officer voluntarily shall disqualify himself or herself and withdraw from any proceeding in which the hearing officer cannot give fair or impartial hearing, or in which there is a conflict of interest. A  party to the hearing may request the disqualification of a hearing officer by filing a statement detailing the reasons the party believes that a fair and impartial hearing cannot be given or that a conflict of interest exists. Such request immediately shall be sent by the appealing party or the hearing officer to the Director, OCHAMPUS, or a designee, who shall investigate the allegations and advise the complaining party of the decision in writing. A  copy of such decision also shall be mailed to all other parties to the hearing. If the Director, OCHAM PUS, or a designee, reassigns the case to another hearing officer, no investigation shall be required.(8) Notice and scheduling o f hearing. The hearing officer shall issue by certified mail, when practicable, a written notice to the parties to the hearing of the time and place for the hearing. Such notice shall be mailed at least 15 days before the scheduled date of the hearing. The notice shall contain sufficient information about the hearing procedure, including the party’s right to representation, to allow for effective preparation. The notice also shall advise the appealing party of the right to request a copy of the record before the hearing. Additionally, the notice shall advise the appealing party of his or her responsibility to furnish the hearing officer, no later than 7 days before the scheduled date of the hearing, a list of all witnesses who will testify and a copy of all additional information to be presented at the hearing. The time and place of the hearing shall be determined by the hearing officer, who shall select a reasonable time and location mutually convenient to the appealing party and OCHAMPUS.(9) D ism issal o f request for hearing.— (i) B y application o f appealing party. A  request for hearing may be dismissed by the Director, OCHAMPUS, or a designee, at any time before the mailing of the final decision, upon the application of the appealing party. A request for dismissal must be in writing and filed with the Chief, Appeals and Hearings, OCHAMPUS, or the hearing officer. When dismissal is requested, the formal review determination in the case shall be deemed final, unless the dismissal is vacated in accordance with paragraph (d)(9)(v) of this section.(ii) B y stipulation o f the parties to the 
hearing. A  request for a hearing may be dismissed by the Director, OCHAMPUS,

or a designee, at any time before to the mailing of notice of the final decision under a stipulation agreement between the appealing party and OCHAMPUS. When dismissal is entered under a stipulation, the formal review decision shall be deemed final, unless the dismissal is vacated in accordance with paragraph (d)(9)(v) of this section.(iii) B y abandonment. The Director, OCHAMPUS, or a designee, may dismiss a request for hearing upon abandonment by the appealing party.(A) An appealing party shall be deemed to have abandoned a request for hearing, other than when personal appearance is waived in accordance with paragraph (d)(ll)(xiii) of this section, if neither the appealing party nor an appointed representative appears at the time and place fixed for the hearing and if, within 10 days after the mailing of a notice by certified mail to the appealing party by the hearing officer to show cause, such party does not show good and sufficient cause for such failure to appear and failure to notify the hearing officer before the time fixed for hearing that an appearance could not be made.(B) An appealing party shall be deemed to have abandoned a request for hearing if, before assignment of the case to the hearing officer, OCHAM PUS is unable to locate either the appealing party or an appointed representative.(C) An appealing party shall be deemed to have abandoned a request for hearing if the appealing party fails to prosecute the appeal. Failure to prosecute the appeal includes, but is not limited to, an appealing party’s failure to provide information reasonably requested by OCHAM PUS or the hearing officer for consideration in the appeal.(D) If the Director, OCHAM PUS, or a designee, dismisses the request for hearing because of abandonment, the formal review determination in the case shall be deemed to be final, unless the dismissal is vacated in accordance with paragraph (d)(9)(v) of this section.(iv) For cause. The Director, OCHAMPUS, or a designee, may dismiss for cause a request for hearing either entirely or as to any stated issue.If the Director, OCHAMPUS, or a designee, dismisses a hearing request for cause, the formal review determination in the case shall be deemed to be final, unless the dismissal is vacated in accordance with paragraph(d)(9)(v) of this section. A  dismissal for cause may be issued under any of the following circumstances:(A) When the appealing party requesting the hearing is not a proper
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party under paragraph (a){2)(i) of this section, or does not otherwise have a right to participate in a hearing.(B) When the appealing party who filed the hearing request dies, and there is no information before the Director, OCHAMPUS, or a designee, showing that a party to the initial determination who is not an appealing party may be prejudiced by the formal review determination.(C) When the issue is not appealable (see paragraph (a)(5) of this section).(D) When the amount in dispute is less than $300 (see paragraph (a)(6) of this section).(E) When all appealable issues havebeen resolved in favor of the appealing party. -v m ' * .(v) Vacation o f dism issal. Dismissal of a request for hearing may be vacated by the Director, OCHAMPUS, or a designee, upon written request of the appealing party, if the request is received within 6 months of the date of the notice of dismissal mailed to the last known address of the party requesting the hearing.(10) Preparation for hearing.—(i) 
Prehearing statement o f contentions.The hearing officer may on reasonable notice require a party to the hearing to submit a written statement of contentions and reasons. The written statement shall be provided to all parties to the hearing before the hearing takes place.(11) Agency records.—(A) Hearing 
officer. A  hearing officer may ask CHAMPUS to produce for inspection, any records or relevant portions of records when they are needed to decide the issues in any proceeding before the hearing officer or to assist an appealing party in preparing for the proceeding.(B) Appealing party. A  request to a hearing officer by an appealing party for disclosure or inspection of CHAMPUS records shall be in writing and shall state clearly what information and records are required.(iii) W itnesses and evidence. All parties to a hearing are responsible for producing, at each party’s expense, meaning without reimbursement of payment by CHAMPUS, witnesses and other evidence in their own behalf, and for furnishing copies of any such documentary evidence to the hearing officer and other party or parties to the hearing. The Department of Defense is not authorized to subpoena witnesses or records. The hearing officer may issue invitations and requests to individuals to appear and testify without cost to the Government, so that the full facts in the case may be presented.(iv) Interrogatories and depositions. A  hearing officer may arrange to take

interrogatories and depositions, recognizing that the Department of Defense does not have subpoena authority. The expense shall be assessed to the requesting party, with copies furnished to the hearing officer and other party or parties to the hearing.(11) Conduct o f hearing.—(i) Right to 
open hearing. Because of the personal nature of the matters to be considered, hearings normally shall be closed to the public. However, the appealing party may request an open hearing. If this occurs, the hearing shall be open except when protection of other legitimate Government purposes dictates closing certain portions of the hearing.(ii) Right to examine parties to the 
hearing and their w itnesses. Each party to the hearing shall have the right to produce and examine witnesses, to introduce exhibits, to question opposing witnesses on any matter relevant to the issue even though the matter was not covered in the direct examination, to impeach any witness regardless of which party to the hearing first called the witness to testify, and to rebut any evidence presented. Except for those witnesses employed by OCHAM PUS at the time of the hearing, or records in the possession of OCHAM PUS, a party to a hearing shall be responsible, that is to say no payment or reimbursement shall be made by CHAM PUS for the cost or fee associated with producing witnesses or other evidence in the party’s own behalf, or for furnishing copies of documentary evidence to the hearing officer and other party or parties to the hearing.(iii) Burden o f proof. The burden of proof is on the appealing party affirmatively to establish by substantial evidence the appealing party’s entitlement under law and this part to the authorization of CHAM PUS benefits or approval as an authorized provider. Any part of the cost or fee associated with producing or submitting in support of an appeal may not be paid by CHAMPUS.(iv) Taking o f evidence. The hearing officer shall control the taking of evidence in a manner best suited to ascertain the facts and safeguard the rights of the parties to the hearing. Before taking evidence, the hearing officer shall identify and state the issues in dispute on the record and the order in which evidence will be received.(v) Questioning and adm ission of 
evidence. A  hearing officer may question any witness and shall admit any relevant evidence. Evidence that is irrelevant or unduly repetitious shall be excluded.(vi) Relevant evidence. Any relevant evidence shall be admitted, unless

unduly repetitious, if it is the type of evidence on which responsible persons are accustomed to rely in the conduct of serious affairs, regardless of the existence of any common law or statutory rule that might make improper the admission of such evidence over objection in civil or criminal actions.(vii) CH AM PU S determination first. The basis of the CHAMPUS determinations shall be presented to the hearing officer first. The appealing party shall then be given the opportunity to establish affirmatively why this determination is held to be in error.(viii) Testimony. Testimony shall be taken only on oath, affirmation, or penalty of perjury.(ix) O ral argument and briefs. At the request of any party to the hearing made before the close of the hearing, the hearing officer shall grant oral argument. If written argument is requested, it shall be granted, and the parties to the hearing shall be advised as to the time and manner within which such argument is to be filed. The hearing officer may require any party to the hearing to submit written memoranda pertaining to any or all issues raised in the hearing.(x) Continuance o f hearing. A  hearing officer may continue a hearing to another time or place on his or her own motion or, upon showing of good cause, at the request of any party. Written notice of the time and place of the continued hearing, except as otherwise provided here, shall be in accordance with this part. When a continuance is ordered during a hearing, oral notice of the time and place of the continued hearing may be given to each party to the hearing who is present at the hearing.(xi) Continuance for additional 
evidence. If the hearing officer determines, after a hearing has begun, that additional evidence is necessary for the proper determination of the case, the following procedures may be invoked:(A) Continue hearing. The hearing may be continued to a later date in accordance with paragraph (d)(ll)(x) of this section.(B) Closed hearing. The hearing may be closed, but the record held open in order to permit the introduction of additional evidence. Any evidence submitted after the close of the hearing shall be made available to all parties to the hearing, and all parties to the hearing shall have the opportunity for comment. The hearing officer may reopen the hearing if any portion of the additional evidence makes further hearing desirable. Notice thereof shall be given in accordance with paragraph(d)(8) of this section.



24066 Federal Register / Vol. 51, No. 126 / Tuesday, July 1, 1986 / Rules and Regulations(xii) Transcript o f hearing. A  verbatim taped record of the hearing shall be made and shall become a permanent part of the record. Upon request, the appealing party shall be furnished a duplicate copy of the tape. A  typed transcript of the testimony will be made only when determined to be necessary by OCHAMPUS. If a typed transcript is made, the appealing party shall be furnished a copy without charge. Corrections shall be allowed in the typed transcript by the hearing officer solely for the purpose of conforming the transcript to the actual testimony.(xiii) W aiver o f right to appear and 
present evidence. If all parties waive their right to appear before the hearing officer for presenting evidence and contentions personally or by representation, it will not be necessary for the hearing officer to give notice of, or to conduct a formal hearing. A waiver of the right to appear must be in writing and filed with the hearing officer or the Chief, Appeals and Hearings, OCHAMPUS. Such waiver may be withdrawn by the party by written notice received by the hearing officer or Chief, Appeals and Hearings, no later than 7 days before the scheduled hearing or the mailing of notice of the final decision, whichever occurs first.For purposes of this Section, failure of a party to appear personally or by representation after filing written notice of waiver, will not be cause for finding of abandonment and the hearing officer shall make the recommended decision on the basis of all evidence of record.(12) Recommended decision. At the conclusion of the hearing and after the record has been closed, the matter shall be taken under consideration by the hearing officer. Within the time frames previously set forth in this Section, the hearing officer shall submit to the Director, OCHAMPUS, or a designee, a written recommended decision containing a statement of findings and a statement of reasons based on the evidence adduced at the hearing and otherwise included in the hearing record.(i) Statement o f findings. A  statement of findings is a clear and concise statement of fact evidenced in the record or conclusions that readily can be deduced from the evidence of record. Each finding must be supported by substantial evidence that is defined as such evidence as a reasonable mind can accept as adequate to support a conclusion.(ii) Statement o f reasons. A reason is a clear and concise statement of law, regulation, policies, or guidelines relating to the statement of findings that

provides the basis for the recommended decision.(e) Final decision. (1) Director, 
O C H A M P U S . The recommended decision shall be reviewed by the Director, OCHAMPUS, or a designee, who shall adopt or reject the recommended decision or refer the recommended decision for review by the Assistant Secretary of Defense (Health Affairs). The Director, OCHAMPUS, or designee, normally will take action with regard to the recommended decision within 90 days of receipt of the recommended decision or receipt of the revised recommended decision following a remand order to the Hearing Officer.(i) Final action. If the Director, OCHAMPUS, or a designee, concurs in the recommended decision, no further agency action is required and the recommended decision, as adopted by the Director, OCHAMPUS, is the final agency decision in the appeal. In the case of rejection, the Director, OCHAMPUS, or a designee, shall state the reason for disagreement with the recommended decision and the underlying facts supporting such disagreement. In these circumstances, the Director, OCHAMPUS, or a designee, may have a final decision prepared based on the record, or may remand the matter to the Hearing Officer for appropriate action. In the latter instance, the Hearing Officer shall take appropriate action and submit a new recommended decision within 60 days of receipt of the remand order. The decision by the Director, OCHAMPUS, or a designee, concerning a case arising under the procedures of this section, shall be the final agency decision and the final decision shall be sent by certified mail to the appealing party or parties. A  final agency decision under paragraph (e)(1) of this section will not be relied on, used, or cited as precedent by the Department of Defense in the administration of CHAMPUS.(ii) Referral for review b y A S D (H A ). The Director, OCHAMPUS, or a designee, may refer a hearing case to the Assistant Secretary of Defense (Health Affairs) when the hearing involves the resolution of CHAMPUS policy and issuance of a final decision which may be relied on, used, or cited as precedent in the administration of CHAMPUS. In such a circumstance, the Director, OCHAMPUS, or a designee, shall forward the recommended decision, together with the recommendation of the Director, OCHAMPUS, or a designee, regarding disposition of the hearing case.

(2) A S D (H A ). The ASD(HA), or a designee, after reviewing a case arising under the procedures of this section may issue a final decision based on the record in the hearing case or remand the case to the Director, OCHAMPUS, or a designee, for appropriate action. A decision issued by the ASD(HA), or a designee, shall be the final agency decision in the appeal and a copy of the final decision shall be sent by certified mail to the appealing party or parties. A final decision of the ASD(HA), or a designee, issued under this paragraph(e)(2) may be relied on, used, or cited as precedent in the administration of CHAMPUS.
§ 139.11 O v e r p a y m e n t s  r e c o v e r y .(a) General. Actions to recover overpayments arise when the government has a right to recover money or property from an individual, partnership, association, corporation, governmental body or other legal entity, foreign or domestic, except an instrumentality of the United States because of an erroneous payment of benefits under the Civilian Health and Medical Program of the Uniformed Services (CHAMPUS). A  claim against several joint debtors arising from a single incident or transaction is considered to be one claim. It is the purpose of this Section to prescribe procedures for investigation, determination, assertion, collection, compromise, waiver and termination of claims in favor of the United States for erroneous benefits payments arising out of administration of CHAMPUS.(b) Authority.—(1) Federal statutory 

authority. The Federal Claims Collection Act (31 U.S.C. 3701 et seq.) provides the basic authority under which claims may be asserted pursuant to this section. The Federal Claims Collection Act is a statute enacted to avoid unnecessary litigation. The Federal Claims Collection Act was substantially amended by the Debt Collection Act of 1982, Pub. L. 97- 365, enacted on October 25,1982. The Federal Claims Collection Act is implemented by joint regulations issued by the Department of Justice and the General Accounting Office, 4, CFR Parts 101-105. Thereunder, the heads of federal agencies or their designees are required to attempt collection of all claims of the United States for money or property arising out of the activities of their respective agencies. These officials may, with respect to claims that do not exceed $20,000, exclusive of interest, and in conformity with the standards promulgated in the joint regulations, compromise, suspend, or terminate collection action on such claims.
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(2) Other authority. Occasionally, federal claims may arise which are grounded, at least in part, in authority other than the federal statute referenced above. These include, but are not limited to, claims arising under:(i) State worker’s compensation laws.(ii) State hospital lien laws.(iii) State no-fault automobile statutes.(iv) Contract rights under terms of insurance policies.(c) Policy. The governmental policy of avoiding unnecessary litigation in the collection of claims by the United States for money or property necessitates aggressive agency collection action. The Director, OCHAMPUS, or a designee, will insure that CHAMPUS claims asserting personnel are adequately supported to take timely and effective action. Claims arising out of any incident which has or probably will generate a claim in favor of the government will not be compromised nor will collection action be terminated by any person not authorized to take final action on the government’s claim.By the Act of July 18,1966 (28 U.S.C. 2415-2418), Congress established a statute of limitation applicable to the government in areas where previously neither limitations nor laches were available as a defense. Claims falling within the provisions of this statute will be processed expeditiously to the Department of Justice or the General Accounting Office, as appropriate, without attempting administrative collection action if such action cannot be accomplished in sufficient time to preclude the running of the statute of limitations.(d) Appealability. This section describes the procedures to be followed in the recovery and collection of federal claims in favor of the United States arising from the operation of the CHAMPUS. Actions taken under this section are not initial determinations for the purpose of the appeal procedures of § 199.10 of this part. However, the proper exercise of the right to appeal benefit or provider status determinations under the procedures set forth in § 199.10 may affect the processing of federal claims arising under this section. Those appeal procedures afford a CHAMPUS beneficiary or participating provider an opportunity for administrative appellate review in cases in which benefits have been denied and in which there is a significant factual dispute. For example, a fiscal intermediary may erroneously make payment for services which are excluded as CHAMPUS benefits because they are determined to be not medically necessary. In that event recoupment action will be initiated by
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the fiscal intermediary at the same time the fiscal intermediary will offer an administrative appeal as provided in § 199.10 of this part on the medical necessity issue raised by the adverse benefit determination. The recoupment action and the administrative appeal are separate actions. However, in an appropriate case, the pendency of the appeal may provide a basis for the suspension of collection in the recoupment. Obviously, if the appeal is resolved entirely in favor of the appealing party, that would provide a basis for the termination of collection action in the recoupment case.(e) Delegation. Subject to the limitations imposed by law or contained in this section, the authority to assert, settle, compromise or to suspend or terminate collection action on claims arising under the Federal Claims Collection Act has been delegated to the Director, OCHAM PUS, or a designee.(f) Recoupment o f erroneous 
paym ents.—[ 1) Erroneous paym ents. Erroneous payments are expenditures of government funds which are not authorized by law or this part. Examples which are sometimes encountered in the administration of the CHAM PUS include mathematical errors, payment for care provided to an ineligible person, payment for care which is not an authorized benefit, payment for duplicate claims, inaccurate application of the deductible or co-payment, or payment for services which were not medically necessary. Claims in favor of the government arising as the result of the filing of false CHAM PUS claims or other fraud fall under the direct cognizance of the Department of Justice. Consequently, the procedures in this section apply to such claims only when specifically authorized or directed by the Department of Justice. (See 32 CFR 101.3.)(2) Scope.—(i) General. Paragraph (f) of this section and the paragraphs following contain requirements and procedures for the assertion, collection or compromise of, and the suspension or termination of collection action on claims for erroneous payments against a sponsor, beneficiary, provider, physician or other supplier of services under the CHAMPUS. These provisions are adopted pursuant to the Federal Claims Collection Act (31 U .S.C. 3701 et seq., as amended by the Debt Collection Act of 1982, Pub. L. 97-365), which requires each agency of the U.S. Government (pursuant to regulations jointly promulgated by the Attorney General and the Comptroller General) to attempt collection of federal claims in favor of the United States arising out of the activities of the agency, and 5 U.S.C.

Rules and Regulations 240675514, which provides for installment deduction for indebtedness to the United States, implemented by regulations issued by the Office of Personnel Management, 5 CFR Part 550, and the Department of Defense, 32 CFR 90. Paragraph (f) of this section also includes government-wide collections by salary offset under 5 U .S.C. 5514.(ii) Debtor defined. As used herein, “debtor” means a sponsor, beneficiary, provider, physician, other supplier of services or supplies, or any other person who has for any reason been erroneously paid under the CHAM PUS.It includes an individual, partnership, corporation, professional corporation or association, estate, trust or any other legal entity.(iii) Delinquency defined. As used herein, a debt is considered “delinquent” if it has not been paid by the date specified in the initial demand for payment (that is, the initial written notification) or applicable contractual agreement, unless other satisfactory payment arrangements have been made by that date. A  debt is also considered delinquent if at any time after entering into a repayment agreement, the debtor fails to satisfy any obligations under that agreement.(3) Other health insurance claim s. Claims arising from erroneous CHAM PUS payments in situations where the beneficiary has entitlement to insurance, medical service, health and medical plan, or other government program, except in the case of a plan administered under Title XIX  of the Social Security Act (42 U .S.C. 1396 et 
seq.), through employment, by law, through membership in an organization, or as a student, or through the purchase of a private insurance or health plan, shall be recouped under one of the following procedures:(i) Where the other health insurance plan has not already made benefit payments to the beneficiary or provider, a claim for direct reimbursement will be asserted against the plan, pursuant to the fiscal intermediary’s coordination of benefit procedures.(ii) If the other health insurance plan has made its benefit payment prior to receiving the CHAM PUS request for reimbursement, the recoupment procedures set forth in paragraph (f) of this section will be followed.(4) Claim s denials due to clarification 
or change. In those instances where claim review results in the denial of benefits previously provided but now denied due to a change, clarification or interpretation of the public law or this part, no recoupment action need be taken to recover funds expended prior 'o



24068 Federal Register / V o l  51, No. 126 / Tuesday, July 1, 1986 / Rules and Regulationsthe effective date of such change, clarification, or interpretation.(5) Good faith payment, (i) The Department of Defense, through the Defense Enrollment Eligibility Reporting System (DEERS), is responsible for establishing and maintaining a file listing persons eligible to receive benefits under CHAMPUS. However, it is the responsibility of the Uniformed Services to provide eligible CHAMPUS beneficiaries with accurate and appropriate means of identification. When sources of civilian medical care exercise reasonable care and precaution in identifying persons claiming to be eligible CHAMPUS beneficiaries and furnish otherwise covered services and supplies to such persons in good faith, CHAMPUS benefits may be paid subject to prior approval by the Director, OCHAMPUS, or a designee, notwithstanding the fact that the person receiving the services and supplies is subsequently determined to be ineligible for benefits. Good faith payments will not be authorized for services and supplies provided by a civilian source of medical care as the result of its own careless identification procedures.(ii) When it is determined that a person was not a CHAMPUS beneficiary, the CHAMPUS fiscal intermediary and the civilian source of medical care are expected to make all reasonable efforts to obtain payment or recoup the amount of the good faith payment from the person who erroneously claimed to be a CHAMPUS beneficiary. Recoupments of good faith payments initiated by the CHAMPUS fiscal intermediary will be processed pursuant to the provisions of paragraph(f) of this section.(6) Recoupment procedures.—(i)
Initial action. When an erroneous payment is discovered, the CHAMPUS fiscal intermediary normally will be required to take the initial action to effect recoupment. Such action will be in accordance with the provisions of this part and the fiscal intermediary’s CHAMPUS contract and will include demands for refund or an offset against any other CHAM PUS payment becoming due the debtor. When the efforts of the CHAMPUS fiscal intermediary to effect recoupment are not successful within a reasonable time, recoupment cases will be referred to the General Counsel, OCHAM PUS, for further action in accordance with the provisions of paragraph (f) of this section. All requests to debtors for refund or notices of intent to offset shall be in writing.(ii) Demand for payment. The CHAMPUS fiscal intermediary and OCHAM PUS normally shall make a

total of at least three progressively stronger written demands upon the debtor in terms which inform the debtor of the consequences of his or her failure to cooperate. The initial written demand shall inform the debtor of the basis for and the amount of the indebtedness. The initial written demand shall also inform the debtor of the following: The debtor’s right to inspect and copy all records pertaining to the debt; his or her right to request an administrative review by the fiscal intermediary; that interest on the debt at the current rate as determined by the Director, OCHAMPUS, or a designee, will begin to accrue on the date of the initial demand notification; that such interest shall be waived on the debt, or any portion thereof, which is paid within 30 days of the date of the initial demand notification; that payment of the indebtedness is due within 30 days of the date of the initial demand notification; and that administrative costs and penalties will be charged pursuant to 4 CFR 102.13.The debtor also shall be informed that collection by offset against current or subsequent claims may be taken. All debtors will be offered an opportunity to enter into a written agreement to repay the indebtedness. The fiscal intermediary demand letters must be dated the same day as they are mailed. Two written demands, at 30-day intervals, normally will be made by the CHAMPUS fiscal intermediary unless a response to the first demand indicates that further demand would be futile or unless prompt suit or attachment is required in anticipation of the departure of the debtor, of his removal or transfer of assets, or the running of the statute of limitations. There should be no undue time lag in responding to any communication received from the debtor. Responses should be made within 30 days whenever feasible. If these initial efforts at collection are not productive or if immediate legal action on the claim appears necessary, the claim either will be referred promptly by the CHAM PUS fiscal intermediary to the General Counsel, OCHAM PUS, or the CHAM PUS fiscal intermediary will prepare a final notice informing the debtor that the debt is to be offset in whole or in part. When a case is referred to OCHAMPUS, the Office of General Counsel will normally prepare a third written demand unless from the record such demand appears futile or otherwise inappropriate.(iii) Collection by adm inistrative 
offset. Collections by offset will be undertaken administratively on claims which are liquidated or certain in amount in every instance in which this is feasible. No collection by offset may

be undertaken unless a demand for payment containing all of the procedural safeguards described in paragraph(f)(6)(ii) of this section, has been sent to the debtor. The determinations of indebtedness made for recoupment of erroneous CHAMPUS payments rarely involve issues of credibility of veracity. Erroneous CHAMPUS payments most frequently arise from claims submitted by individuals ineligible for CHAMPUS benefits; from claims submitted for services or supplies not covered by CHAMPUS; from claims in which there have been other insurance payments which reduce the CHAMPUS liability and from claims from participating providers in which payment is initially erroneously made to the beneficiary. While these recoupment claims normally involve the resolution of factual questions, these resolution nearly always require only reference to the documentary evidence compiled in the investigation and processing of the claim. The appeals system described in 1 199.10 of this part affords a CHAM PUS beneficiary or participating provider an opportunity for an administrative appellate review, including, under certain circumstances, the right to oral hearing before a hearing officer. Further, there is no statutory provision for the waiver of indebtedness arising from erroneous CHAMPUS payments, other than the provisions of the Federal Claims Collection Act which allow for the compromise of claims or the termination of collection action under certain circumstances specified in paragraph (g) of this section. Consequently, the pre-offset oral hearing requirements of the Federal Claims Collection Standards (4 CFR 102.3) do not apply to the recoupment of erroneous CHAM PUS payments. CHAMPUS fiscal intermediaries may take administrative action to offset erroneous payments against other current CHAM PUS payments owing a debtor. Payments on the claims of a debtor pending at or filed subsequent to the time collection action is initiated should be suspended pending the outcome of the collection action so that these funds will be available for offset. All or any part of a debt may be offset depending upon the amount available for offset. Only the case in which no possibility of offset arises within 60 days of the initiation of collection action and on which other collection efforts have been unsuccessful or in which the debtor seeks relief from the indebtedness will be referred to the General Counsel, OCHAM PUS, by the CHAMPUS fiscal intermediary. Offset, under the provisions of 31 U.S.C. 3716, is
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not to be used with respect to debts owed by any state or local government. Any requests for offset that are received from other agencies shall be forwarded to the General Counsel, OCHAMPUS, for processing, as will orders for garnishment issued by courts of competent jurisdiction.(iv) Collection o f installm ents. CHAMPUS recoupment claims should be collected in one lump sum whenever possible. However, if the debtor is financially unable to pay the debt in one lump sum, payment may be accepted in regular installments by the CHAMPUS fiscal intermediary or the General Counsel, OCHAMPUS. Installment payments normally will be required on at least a monthly basis and their size will bear a reasonable relation to the size of the debt and the debtor’s ability to pay. A  CHAMPUS fiscal intermediary should not enter into installment agreements which extend beyond 24 months. OCHAM PUS installment agreements normally should liquidate the government’s claim within 3 years. Installment payments of less than $50 per month normally will be accepted only if justifiable on grounds of financial hardship or some other reasonable cause. Any installment agreement witha debtor in which the total amount of the deferred installments will exceed $750 should normally include an executed promissory note.(v) Interest, penalties, and 
administrative costs. Interest shall be charged on CHAMPUS recoupment debts and debts collected in installments in accordance with 4 CFR 102.13 and instructions issued by the Director, OCHAMPUS, or a designee. Interest shall accrue from the date on which the initial demand is mailed to the debtor. The rate of interest assessed shall be the rate of the current value of funds to the United States Treasury (that is, the Treasury tax and loan account rate). The rate of interest, as initially assessed shall remain fixed for the duration of the indebtedness, except that where the debtor has defaulted on a repayment agreement and seeks to enter into a new agreement, a new interest rate may be set which reflects the current value of funds to the Treasury at the time the new agreement is executed. The collection of interest on the debt or any portion of the debt, which is paid within 30 days after the date on which interest began to accrue, shall be waived. The agency may extend this 30- day period, on a case-by-case basis, if it reasonably determines that such action is appropriate. Also, the collection of interest, penalties, and administrative costs may be waived in whole or in part

as a part of the compromise of a debt as provided in paragraph (g) of this section. In addition, the Director, OCHAMPUS, or a designee, may waive in whole or in part, the collection of interest, penalties, or administrative costs assessed herein, if he or she determines that collection of these charges would be against equity and good conscience or not in the best interests of the United States. Some situations in which such a waiver may be appropriate include:(A) Waiver of interest consistent with 4 CFR 104.2(c)(2) in connection with a suspension of collection action pending a CHAMPUS appeal under § 199.10 of this part where there is a substantial issue of fact in dispute.(B) Waiver of interest where the original debt arose through no fault or lack of good faith on the part of the debtor and the collection of interest would impose a financial hardship or burden on the debtor. Some examples in which such a waiver may be appropriate include: a debt arising when a CHAM PUS beneficiary, who is unaware of the loss of eligibility for CHAM PUS because he or she has become eligible for Medicare, continues to file and be paid for CHAM PUS claims, resulting in erroneous CHAM PUS payments; a debt arising when a CHAM PUS beneficiary in good faith files and is paid a CHAMPUS claim for medical services or supplies which are later determined not to be benefits of CHAMPUS; and a debt arising when a CHAM PUS beneficiary is overpaid as the result of a calculation error on the part of a fiscal intermediary or OCHAMPUS.(C) Waiver of interest where there has been an agreement to repay a debt in installments, there is no indication of fault or lack of good faith on the part of the debtor, and the amount of interest is so large in relation to the size of the installments that the debtor can reasonably afford to pay, that it is likely the debt will never be repaid in full. When a debt is paid in installments, the installment payments first will be applied to the payment of outstanding penalty and administrative cost charges, second to accrued interest and then to principal. Administrative costs incurred as the result of a debt becoming delinquent (as defined in paragraph(f)(2)(iii) of this section) shall be assessed against a debtor. These administrative costs represent the additional costs incurred in processing and handling the debt because it became delinquent. The calculation of administrative costs should be based upon cost analysis establishing an average of actual additional costs incurred in processing and handling

claims against other debtors in similar stages of delinquency. A  penalty charge, not exceeding six percent a year shall be assessed on any portion of a debt that is delinquent for more than 90 days. This charge, which need not be calculated until the 91st day of delinquency, shall accrue from the date that the debt became delinquent.(vi) Referral to other federal agencies 
for adm inistrative offset. As appropriate and in accordance with 4 CFR Part 1023, agencies will be requested to initiate administrative offset to collect CHAM PUS debts. When a debtor is employed by the U.S. Government, or is a member or retired member of the Uniformed Service, and collection by offset against other CHAMPUS payments due the debtor cannot be accomplished, and there have been no positive responses to a demand for payment within 60 days, the Director, OCHAM PUS, or a designee, may contact the agency holding funds payable to the debtor for payment by allotment or otherwise by salary offset from current disposable pay in accordance with 37 U.S.C. 1007 or 5 U .S.C. 5514 as implemented by 32 CFR Part 90 and 5 CFR Part 550. Where applicable, the request for recovery of erroneous CHAMPUS payments shall be submitted to the debtor’s paying agency in accordance with 5 CFR 550.1106. Before contacting the paying agency, the Director, OCHAMPUS, or a designee, will provide the debtor written notification of the agency’s intent to collect the debt by means of salary offset, authorized by 5 U.S.C. 5514. The notification will include, as a minimum;(A) The agency’s determination that a debt is owed, including the origin, nature, and the amount of the debt;(B) The date by which payment is to be made, which will normally be 30 days from the date the demand letter is mailed;(C) The amount, frequency, proposed beginning date and duration of the intended deductions, which will be determined in accordance with the provisions of 5 CFR 550.1104 or 32 CFR Part 90, as appropriate. Ordinarily, the size of installment deductions must bear a reasonable relationship to the size of the debt and the employee’s ability to pay (4 CFR 102.11). However, the amount deducted for any period must not exceed 15 percent of the disposable pay from which the deduction is made unless the debtor has agreed in writing to the deduction of a greater amount. Debts must be collected in one lumpsum whenever possible. However, if the employee is financially unable to pay in one lump-sum, or the amount of the debt



24070 Federal Register / V ol. 51, No. 126 / Tuesday, July 1, 1986 / Rules and Regulationsexceeds 15 percent of current disposable pay for an officially established pay interval, collection must be made in installments. Such installment deductions must be made to effect collection within the period of anticipated active duty or employment.If the debtor retires or resigns or if his or her employment or period of active duty ends before collection of the debt is completed, offset from subsequent payments of any kind due the employee from the paying agency as of the date of separation shall be made to the extent necessary to liquidate the debt pursuant to 31 U.S.C. 3716 as implemented by 5 CFR Part 550 and 32 CFR Part 90. If possible, the installment payments should be sufficient in size and frequency to liquidate the government’s claim in not more than 3 years. Installment payments of less than $50 per month should be accepted only with reasonable justification. An employee’s involuntary payment of all or any portion of a debt being collected under 5 U.S.C. 5514 will not be construed as a waiver of any rights the debtor may have under that statute or any other provisions of contract or law, unless there are statutory or contractual provisions to the contrary.(D) An explanation of interest, penalties, and administrative costs, including a statement that such assessments must be made unless excused in accordance with the Federal Claims Collection Standards;(E) Advice that the debtor may inspect and copy government records relating to the debt or, if debtor or his or her representative cannot personally inspect the records, to request and receive a copy of such records. Requests for copies of the records relating to the debt shall be made no later than 10 days from the receipt by the debtor of the notice of indebtedness.(F) An opportunity for a review by the agency of its determination regarding the existence or the amount of the debt, or when a repayment schedule is established other than by written agreement, concerning the terms of the repayment schedule. The debtor shall be advised that a challenge to either the existence of the debt, the amount of the debt, or the repayment schedule, must be made within 30 days of the receipt by the debtor of the notice of indebtedness or within 45 days after receipt of the records relating to the debt, if such records are requested by the debtor. A request for waiver or reconsideration should be accompanied by supporting documents indicating why the debtor believes he is not so indebted, or by a

financial affidavit supporting his request for an alternative repayment schedule;(G) Notice that the timely filing of a petition for review will stay the commencement of collection proceedings;(H) Notice that a final decision on the review (if one is requested! will be issued at the earliest practical date, but not later than 60 days after the filing of the petition requesting the review unless the employee requests, and the agency grants, a delay in the proceedings;(I) The opportunity, if it has not been previously provided, to enter into a written agreement to establish a schedule for repayment of the debt in lieu of offset. The agreement will be signed by both the debtor and the agency’s representative and will be kept in the agency’s files;(J) Notice that any knowingly false or frivolous statements, representations, or evidence may subject the debtor to: {!) Disciplinary procedures appropriate under Chapter 75 of Title 5 United States Code, 5 CFR Part 752, or any other applicable statutes or regulations; {2} penalties under the False Claims Act, 31 U.S.C. 3729-3731, or any other applicable authority, or (3) criminal penalties under 18 U .S.C. 286,287,1001 and 1002, or any other applicable authority;(K) Where applicable, notice of the debtor’s right to appeal, under § 199.10 of this part;(L) That amounts paid on or deducted for the debt which are later waived or found not owed to the United States will promptly be refunded to the debtor. Refunds do not bear interest unless required or permitted by law or contract;(M) The specific address to which all correspondence regarding the debt shall be directed. Unless otherwise prohibited by law, moneys which are due and payable to a debtor from the Civil Service Retirement and Disability Fund may be administratively offset in reasonable amounts in order to collect in one full payment or a minimal number of payments debts owed to the United States by the debtor. The General Counsel, OCHAMPUS, may forward requests for offset of debts arising from the operation of CHAM PUS to the appropriate officials of the Office of Personnel Management. These requests shall comply with the provisions of 4 CFR 102.4 and 5 CFR Part 550.(vii) Referral to debt collection 
agencies. Pursuant to the provisions of the Federal Claims Collection Standards (4 CFR 102.6), the Director,OCHAMPUS, or a designee, is authorized to enter into contracts for collection services, including contracts

with private collection agencies for the purpose of supplementing and strengthening the collection efforts of the Department of Defense in recouping erroneous CHAMPUS payments. Such contracts will supplement but not replace the basic collection program described herein. The authority to resolve disputes, compromise claims, terminate collection action and initiate legal action may not be delegated in such contracts but will be retained by the Director, OCHAM PUS, or a designee. Individuals -or firms that enter into contracts for collection services pursuant to this paragraph are subject to the Privacy Act of 1974, as amended, 5 U.S.C. 552a, federal and state laws and regulations pertaining to debt collection practices, including the Fair Debt Collection Practices Act, 15 U .S .C  1692. Debt collection contractors shall be required to account strictly for all amounts collected and must agree to provide any data contained in their files relating to paragraphs (a) (1), (2) and (3) of 4 CFR 105.2. Contracts for commercial collection services must comply with 32 CFR Part 90.(viii) Referrals to consumer reporting 
agencies. The Director, OCHAM PUS, or a designee, is authorized to provide for the reporting of delinquent debts to consumer reporting agencies. Delinquent debts are those which are not paid or for which satisfactory payment arrangements are not made by the due date specified in the initial notification of indebtedness, or those for which the debtor has entered into a written payment agreement and installment payments are past due 30 days or longer. These referrals may be made only after publication of a “routine use” for the disclosures involved as required by the Privacy Act of 1974, as amended, 5 U.S.C. 552a. Procedures developed for such referrals must also insure that an accounting of the disclosures is kept which is available to the debtor; that the consumer reporting agencies are provided with corrections and annotations of disagreements by the debtor; and that reasonable efforts are made to assure that the information to be reported is accurate, complete, timely and relevant. When requested by a consumer reporting agency, verification of information disclosed will promptly be provided. Once a claim has been reviewed and determined to be valid, a complete explanation of the claim will be given the debtor. When the claim is overdue, the individual will be notified in writing that payment is overdue; that within 60 days, disclosure of the claim shall be made to a consumer reporting agency unless satisfactory payment
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arrangements are made or unless the debtor requests an administrative review and demonstrates some basis on which the debt is legitimately disputed; and of the specific information to be disclosed to the consumer reporting agency. The information to be disclosed to the consumer reporting agency will be limited to information necessary to establish the identity of the debtor, including name, address and taxpayer identification number; the amount, status and history of the claim; and the agency or program under which the claim arose. Reasonable action will be taken to locate an individual for whom a current address is not available.(ix) Use and disclosure o f mailing 
addresses. In attempting to locate a debtor in the collection of a debt under this section, the Director, OCHAMPUS, or a designee, may send a written request to the Secretary of the Treasury, or a designee, for current address information from records of the Internal Revenue Service. These requests will comply with the provisions of 26 U.S.C. 6103(p)(4) and applicable regulations of the Internal Revenue Service. Disclosure of a mailing address so obtained may be made pursuant to 4 CFR 102.18(b) and 31 U.S.C. 3711.(g) Compromise, Suspension or 
Termination o f Collection Actions 
Arising Under the Federal Claim s 
Collection A ct.—(1) Basic 
considerations. Federal claims against the debtor and in favor of the United States arising out of the administration of the CHAMPUS may be compromised or collection action thereon may be suspended or terminated if:(1) The claim exclusive of interest, penalties and administrative costs, does not exceed $20,000, and(ii) There is no indication of fraud, the filing of a false claim, or misrepresentation on the part of the debtor or any director, partner, manager, or other party having an interest in the claim.(iii) After deducting the amount of partial payments or collections, if any, if a claim exceeds $20,000, exclusive of interest, penalties, and administrative costs, the authority to compromise, suspend, or terminate collection action rests solely with the Department of Justice.(2) Authority.—CHAMPUS Fiscal intermediaries are not authorized to compromise or to suspend or terminate collection action on federal CHAMPUS claims. Only the Director, OCHAMPUS, or a designee, and Uniformed Service claims officers acting under the provisions of their own regulations, are so authorized.

(3) Basis for compromise.—A  claim may be compromised hereunder if the government cannot collect the full amount if:(i) The debtor or the estate of a debtor does not have the present or prospective ability to pay the full amount within a reasonable time;(ii) The debtor refuses to pay the claim in full and the government is unable to enforce collection of the full amount within a reasonable time by enforced collection proceedings;(iii) There is real doubt concerning the government’s ability to prove its case in court for the full amount claimed either because of the legal issues involved or a 
bona fid e  dispute as to the facts; or(iv) The cost of collecting the claim does not justify enforced collection of the full amount.(4) Basis for suspension.—Collection action may be suspended for either of the following reasons if future collection action may be sufficiently productive to justify periodic review and action on the claim giving consideration to its size and the amount which may be realized thereon:(i) The debtor cannot be located; or(ii) The debtor is unable to make payments on the government’s claim or effect a compromise at the time, but the debtor’s future prospects justify retention of the claim for periodic review and action and:(A) The applicable statute of limitations has been tolled or started running anew; or(B) Future collection action can be effected by offset, notwithstanding the statute of limitations with due regard to the 10-year limitation prescribed by 31 U.S.C. 3716(c)(1); or(C) The debtor agrees to pay interest on the amount of the debt on which collection action will be temporarily suspended, and such temporary suspension is likely to enhance the debtor’s ability to fully pay the principal amount of the debt with interest at a later date.(iii) Consideration may be given by the Director, OCHAM PUS, or a designee, to suspend collection action pending action on a request for a review of the government’s claim against the debtor or pending an administrative review under § 199.10 of this part of any CHAMPUS claim or claims directly involved in the government’s claim against the debtor. Suspension under this paragraph will be based upon appropriate consideration, on a case-bycase basis as to whether:(A) There is a reasonable possibility that the debt (in whole or in part) will be found not owing from the debtor;

(B) The Government’s interest would be protected if suspension were granted by reasonable assurance that the debt would be recovered if the debtor does not prevail; and(C) Collection of the debt will cause undue hardship.(5) Basis for termination.—Collection action may be terminated for one or more of the following reasons:(i) The United States cannot collect or enforce collection of any significant sum from the debtor having due regard to the judicial remedies available to the government, the debtor’s future financial prospects and the exemptions available to the debtor under state and federal law;(ii) The debtor cannot be located, and either:(A) There is no security remaining to be liquidated, or(B) The applicable statute of limitations has run and the prospects of collecting by offset, notwithstanding the bar of the statute of limitations, are too remote to justify retention of the claim;(iii) The cost of further collection action is likely to exceed any recovery;(iv) It is determined that the claim is legally without merit; or(v) Evidence necessary to prove the claim cannot be produced or the necessary witnesses are unavailable and efforts to induce voluntary payment are unavailing.(6) Factors considered.—In determining whether a claim will be compromised, or collection action terminated or suspended, the responsible CHAM PUS collection authority will consider the following factors:(i) Age and health of the debtor, present and potential income, inheritance prospects, possible concealment or improper transfer of assets and the availability of assets or income which may be realized upon by enforced collection proceedings;(ii) Applicability of exemptions available to a debtor under state or federal law;(iii) Uncertainty as to the price which collateral or other property may bring at forced sale; or(iv) The probability of proving the claim in court, the probability of full or partial recovery, the availability of necessary evidence and related pragmatic considerations.(7) Amount o f compromise. The amount acceptable in compromise will be reasonable in relation to the amount that can be recovered by enforced collection proceedings. Consideration shall be given to the following:



24072 Federal Register / V ol. 51, No. 126 / Tuesday, July 1, 1986 / Rules and Regulations(i) The exemptions available to the debtor under state and federal law;(ii) The time necessary to collect the debt;(iii) The litigative probabilities involved; and(iv) The administrative and litigative costs of collection where the cost of collecting the claim is a basis for compromise.(8) Payment o f compromised claim s.(i) Time and manner. Compromised claims are to be paid in one lump sum if possible. However, if payment of a compromise is necessary, a legally enforceable compromise agreement must be obtained. Payment of the amount that CHAM PUS has agreed to accept as a compromise in full settlement of a CHAMPUS claim must be made within the time and in the manner prescribed in the compromise agreement. Any such compromised claim is not settled until the full payment of the compromised amount has been made within the time and the manner prescribed. Compromise agreements must provide for the reinstatement of the prior indebtedness, less sums paid thereon, and acceleration of the balance due upon default in the payment of any installment.(ii) Failure to pay the compromised 
amount. Failure of any debtor to make payment as provided in the compromise agreement will have the effect of reinstating the full amount of the original claim, less any amounts paid prior to the default.(9) Effect o f compromise, or 
suspension or termination o f collection 
action. Pursuant to the Internal Revenue Code, 26 U.S.C. 6041, compromises and terminations of undisputed debts not discharged in a Title 11 bankruptcy case and totaling $600 or more for the year will be reported to the Internal Revenue Service in the manner prescribed by them for inclusion in the debtor’s gross income for that year. Any action taken under paragraph (g) of this section regarding the compromise of a federal claim, or suspension or termination of collection action on a federal claim is not an initial determination for purpose of the appeal procedures of § 199.10 of this part.(h) Referrals for collection .—(1) 
Prompt referral. Federal claims of $600 or more on which collection action has been taken in accordance with the provisions of this section and which cannot be collected or compromised or on which collection action cannot be suspended or terminated, as provided herein, will be promptly referred by the Director, OCHAM PUS, or a designee, to the Department of Justice for litigation in accordance with 4 CFR Part 105. Such

referrals will be made as early as possible consistent with aggressive collection action by CHAMPUS fiscal intermediaries and OCHAM PUS and well within the period for bringing a timely suit against the debtor. Ordinarily referrals will be made within one year of the OCHAM PUS final determination of the fact and the amount of the debt.(2) Report o f prior collection actions. The Director, OCHAMPUS, or a designee, will prepare a Claims Collection Litigation Report (CCLR) for each case referred for collection under the provisions of this section. The CCLR shall also be used when a claim is referred to the Department of Justice in order to obtain approval of that Department with respect to compromise, suspension, or termination when such approval is required by 4 CFR 103.1(b) and 104.1(b). The CCLR will include, as a minimum, the following:(i) A  checklist or brief summary of the actions previously taken to collect or compromise the claim. If any of the required administrative collection actions have been omitted, the reason for its omission must be provided.(ii) The current address or the debtor, or the same and address of the agent for a corporation upon whom service may be made. Reasonable and appropriate steps will be taken to locate missing parties in all cases. Referrals to the Department of Justice for the institution of foreclosure or other proceedings, in which the current address of any party is unknown, will be accompanied by a listing of the prior known addresses of such party and a statement of the steps taken to locate that party.(iii) Reasonably current credit data indicating that there is a reasonable prospect of effecting enforced collection from the debtor, having due regard for the exemptions available to the debtor under state and federal law and the judicial remedies available to the government. Such credit data may take the form of a commercial credit report; an agency investigative report showing the debtor’s assets, liabilities, income, and expenses; the individual debtor’s own financial statement executed under penalty of perjury reflecting the debtor’s assets, liabilities, income, and expenses; or an audited balance sheet of a corporate debtor. Such credit data may be omitted if a surety bond is available in an amount sufficient to satisfy the claim in full; the forced sale value of any security available for application to the government’s claim is sufficient to satisfy the claim in full; the debtor is in bankruptcy or receivership; the debtor’s liability to the government is fully covered by insurance, in which case such information as can be developed

concerning the identity and address of the insurer and the type and amount of insurance coverage will be furnished; or the nature of the debtor is such that credit data is not normally available or cannot reasonably be obtained, for example, a unit of state or local government.(3) Preservation o f evidence. The Director, OCHAM PUS, or a designee, will take such action as is necessary to ensure that all files, records and exhibits on claims referred hereunder are properly preserved.(i) Claims Involving Indications of Fraud, Filing of False Claims or Misrepresentation.Any case in which there is an indication of fraud, filing of false claims or misrepresentation will be promptly referred to the Director, OCHAMPUS, or a designee, for processing. The Director, OCHAM PUS, or a designee, will investigate and evaluate the case and either refer the case to the appropriate investigative law enforcement agency or return the claim for other appropriate administrative action, including collection action under this section. Payment on all CHAMPUS beneficiary or provider claims in which fraud, filing false claims or misrepresentation is suspected will be suspended until payment or denial of the claim is authorized by the Director,OCHAMPUS, or a designee. Collection action on all federal claims in which a suspicion of fraud, misrepresentation or filing false claims arises will be suspended pending referral to the appropriate law enforcement agencies by the Director, OCHAM PUS, or a designee. Only the Department of Justice has authority to compromise or terminate collection action on such claims.
§ 199.12 Third party recoveries.(a) General. This section deals with the right of the United States to recover the costs of medical care furnished or paid for on behalf of CHAM PUS beneficiaries from third parties. These third parties may be individuals, or entities who are liable for tort damages to the injured CHAM PUS beneficiary or a liability insurance carrier covering the individual or entity. These third parties may also include other entities who are primarily responsible to pay for the medical care provided to the injured beneficiary by reason of an insurance policy, workers’ compensation law or other source of primary payment.(b) Authority.—(1) Federal statutory 
authority, The Federal Medical Care Recovery Act (42 U.S.C. 2651-2653) provides the basis under which claims



Federal Register / V ol. 51, No. 126 / Tuesday, July 1, 1986 / Rules and Regulations 24073may be asserted or other actions taken under this Section. The Federal Medical Care Recovery Act is a statute enacted to authorize the recovery of the reasonable value of medical care furnished or paid for by the United States to a person who is injured or suffers a disease under circumstances creating tort liability in a third party. This Act is implemented by Executive Order 11060 and an Attorney General Regulation, 28 CFR Part 43.(2) Other authority, Third party recoveries may arise in whole or in part under authorities other than the Medical Care Recovery Act. These include, but are not limited to:(i) State Workers’ Compensation Laws(ii) State hospital lien laws(iii) State no-fault or uninsured motorist statutes(iv) Contract rights under terms of insurance policies.(c) Policy. CHAMPUS third party recovery claims can be complex and difficult to administer because they often involve recovery potential from multiple sources. It is essential that all persons responsible for taking action under this section have adequate training and support in this area. The Director, OCHAMPUS, or a designee, will insure that CHAMPUS personnel (including fiscal intermediary personnel) responsible for taking any action under this section are adequately trained and supported to take timely and effective action. Responsibility for taking third party recovery action at various times can rest with either fiscal intermediary personnel, OCHAMPUS employees, or uniformed service claims asserting authorities. For this reason close coordination between those responsible for any action under this Section is essential. Care must also be taken to insure that appropriate action to assert any third party recovery right is taken in sufficient time to preclude the running of any applicable statute of limitations or other bar to the government’s right to recover.(d) Appealability. This section describes the procedures to be followed in the assertion and collection of third party recovery claims in favor of the United States arising from the operation of CHAMPUS. Actions taken under thissection are not initial determinations for the purpose of the appeal procedures of § 199.10 of this part. However, the proper exercise of the right to appeal benefit or provider status determinations under the procedures set forth in § 199.10 may affect the processing of federal claims arising undfer this section. Those appeal procedures afford a CHAMPUS

beneficiary or participating provider an opportunity for administrative appellate review in cases in which benefits have been denied and in which there is a significant factual dispute. For example, a fiscal intermediary may deny payment for services which are determined to be excluded as CHAMPUS benefits because they are found to be not medically necessary. In that event the fiscal intermediary will offer an administrative appeal as provided in § 199.10 of this part on the medical necessity issue raised by the adverse benefit determination. If the care in question results from an accidental injury and if the appeal results in a reversal of the initial determination to deny the benefit, a third party recovery claim may arise as a result of the appeal decision to pay the benefit. However, in no case is the decision to initiate such a claim itself appealable under § 199.10 of this part(e) Federal M edical Care Recovery 
A ct Claim s.—(1) General. The Federal Medical Care Recovery Act (FMCRA)(42 U.S.C. 2651-2653) provides that in any case in which the United States is authorized or required by law to furnish or pay for hospital, medical, surgical or dental care and treatment to a person who is injured or suffers a disease under circumstances creating tort liability in some third person to pay damages for that care, the United States has a right to recover from the third person the reasonable value of the care and treatment furnished or to be furnished.(2) Obligations o f persons receiving 
treatment. To insure the expeditious and efficient processing of Federal Medical Care Recovery Act claims, any person furnished care and treatment under CHAMPUS, his or her guardian, personal representative, counsel, estate, dependents or survivors shall be required:(i) To provide complete information regarding the circumstances surrounding an injury as a condition precedent to the processing of a CHAMPUS claim involving possible third-party liability.(ii) To assign in writing to the United States his or her claim or cause of action against the third person to the extent of the reasonable value of the care and treatment furnished, or to be furnished, or any portion thereof;(iii) To furnish such additional information as may be requested concerning the circumstances giving rise to the injury or disease for which care and treatment are being given and concerning any action instituted or to be instituted by or against a third person;(iv) To notify the responsible recovery judge advocate, the CHAMPUS fiscal intermediary or General Counsel

OCHAM PUS, or other officer who is representing the interests of the government at the time, of a settlement with, or an offer of settlement from a third person; and,(v) To cooperate in the prosecution of all claims and actions by the United States against such third person.(3) R esponsibility fo r recovery. The Director, OCHAMPUS, or a designee, is responsible for insuring that CHAM PUS claims arising under the Federal Medical Care Recovery Act are properly referred to and coordinated with the Uniformed Services. Generally, federal claims arising under this statute will be processed as follows:(i) Identification and referral o f 
Federal M edical Care Recovery A ct 
claim s.(A) CH AM PU S fisca l intermediaries; In most cases where medical care is provided by civilian providers and payment for such care has been made by a CHAM PUS fiscal intermediary, initial identification of potential third- party liability will be by the CHAMPUS fiscal intermediary. In such cases, the CHAM PUS fiscal intermediary is responsible for conducting a preliminary investigation and referring the case to designated appropriate legal officers of the Uniformed Services.(B) Initial identification by other 
agencies. Occasionally, cases involving potential third-party liability may be initially identified by offices, agencies or individuals other than a CHAMPUS fiscal intermediary. When this occurs,, these cases should be initially referred to the General Counsel, OCHAM PUS, Aurora, CO  80045-6900, for evaluation.If appropriate, the General Counsel, OCHAM PUS, may refer the case to the fiscal intermediary or the designated Uniformed Service legal office for action.(ii) Processing CH AM PU S claim s. When the CHAM PUS fiscal intermediary initially identifies a claim as involving potential third-party liability, it shall request additional information concerning circumstances of the injury or disease from the beneficiary or other responsible party unless adequate information is submitted with the claim. The information normally is obtained by requesting the beneficiary to complete a personal injury questionnaire. The CHAM PUS claim will be suspended and no payment issued pending receipt of the third-party liability information. If the requested third-party liability information is not received, the claim will be denied. A  CHAM PUS beneficiary may expedite the processing of his or her CHAM PUS claim by



24074 Federal Register / V ol. 51, No. 126 / Tuesday, July 1, 1986 / Rules and Regulationssubmitting a completed third-party liability questionnaire with the first claim for treatment of an accidential injury. Third-party liability information normally is required only once concerning any singlé accidental injury. Once the third-party liability information pertaining to a single incident or episode of care is received, subsequent claims associated with the same incident or episode of care may be processed to payment in the usual manner. If, however, the requested third- party liability information is not received, subsequent claims involving the same incident or episode of care will be suspended or denied as stated above.(in) Ascertaining total potential 
liability. It is essential that the legal office responsible for asserting the claim against the third party receive from the CHAM PUS fiscal intermediary a report of all amounts expended by the United States for care resulting from the incident upon which potential liability in the third party is based (including amounts paid by CHAMPUS for both inpatient and outpatient care). Prior to assertion and final settlement of a claim, it will be necessary for the responsible legal office to secure from the CHAM PUS fiscal intermediary updated information to insure that all amounts expended under CHAMPUS are included in the government’s claim. It is equally important that information on future medical payments be obtained through the investigative process and included as a part of the government’s claim. No CHAMPUS-related claim will be settled, compromised or waived without full consideration being given to the possible future medical payment aspects of the individual case.(4) Representing the governm ent’s 
interest. The government’s right to recover the amounts expended for the patient’s medical care is independent of the right the patient has to assert a claim against the third person for damages.The existence of the government’s right, however, is dependent upon establishing the liability of the third person under ordinary principles of law.(i) Department o f Justice. Frequently, collection actions under the Federal Medical Care Recovery Act must be referred to the Department of Justice for litigation. This is usually necessary because either the administrative collection action has been unsuccessful or the injured party has initiated suit and the government must be joined to protect its interests. When such referrals involve significant cases in which the dollar amount of the potential recovery on CHAM PUS claims exceeds $40,000 or involve a unique or significant legal

issue, notice of the referral will be provided to the General Counsel, OCHAMPUS. Upon request by the Uniformed Service involved, the General Counsel, OCHAM PUS, will assist in the coordination of any use with the Department of Justice.(ii) Private attorneys. The attorney for the injured beneficiary may be requested to represent the interests of the government and join both claims in a single action against the third person. Such representation of the government’s interest normally must be made at no expense to the government. However, when such representation of the government’s interest is undertaken by the injured party’s attorney for the government, offices and agencies involved will extend full cooperation to the injured party’s attorney to insure that the government’s interests are fully protected. The coordination of such cases is normally the responsibility of the designated Uniformed Service claims office. However, the General Counsel, OCHAM PUS, may be requested to provide assistance in coordinating CHAM PUS matters relating to these cases. If the attorney representing the injured beneficiary does not wish to join the government’s claim with that of his or her client, and court action is required to recover the amount expended for the patient's medical care, intervention or an independent suit may be initiated by the United States for the reasonable value of the care or treatment provided.(5) Settlem ent and waiver o f Federal 
M edical Care Recovery A ct claim s.—(i) 
Authority o f the Uniformed Services 
legal offices. Uniformed Services legal offices may, under the authority and provisions of regulations prescribed by their respective departments, (A) accept the full amount of a claim and execute a release therefore, (B) compromise or settle and execute a release of any claim, not in excess of $40,000, which has been referred to it under the provisions of this section, or (C) waive, and in this connection, release any claim not in excess of $40,000 in whole or in part, either for the convenience of the government, or if it is determined that collection would result in undue, hardship upon the person who suffered the disease or injury resulting in the care and treatment provided under the CHAMPUS.(ii) Department o f Justice approval 
required. A  claim in excess of $40,000 may be compromised, settled, waived and released only with the prior approval of the Department of Justice. The Department of Justice is also to be consulted in all cases involving:

(A) Unusual circumstances,(b) A  new point of law which may serve, as a precedent, or(C) A  policy question where there is or may be a difference of views between federal departments and agencies.(iii) Limitation on the authority o f the 
Uniformed Services legal offices. The authority of compromise, settlement, waiver and release described by § 199.12(e)(5) can not be exercised in any case in which (A) the claim of the United States for such care and treatment has been referred to the Department of Justice, or (B) a suit by the third party has been instituted against the United States or the individual who received or is receiving the care and treatment described herein and the suit arises out of the occurrence which gave rise to the third-party claim of the United States.(6) Reporting requirements. The Department of Defense is required to submit an annual report to the Attorney General stating the number and dollar amount of claims asserted against, and the number and dollar amount of recoveries from third persons for third- party federal claims arising from the operation of the CHAMPUS. To facilitate the preparation of this report and to maintain program integrity, the following reporting requirements are established:(i) CH AM PU S fisca l intermediaries. Each CHAM PUS fiscal intermediary shall submit on or before January 31 of each year an annual report to the Director, OCHAM PUS, or a designee, covering the 12 months of the previous calendar year. This report shall contain, as a minimum, the number and total dollar amount of cases investigated for potential third-party liability and the number and dollar amount of cases referred to Uniformed Services claims offices for further investigation and collection. These latter figures are to be itemized by the states and Uniformed Services to which the cases are referred.(ii) Uniformed Services. Each Uniformed Service will submit an annual report covering the 12 calendar months of the previous year, setting forth, as a minimum, the number and total dollar amount of cases involving CHAM PUS payments received from CHAM PUS fiscal intermediaries, the number and dollar amount of cases involving CHAM PUS payments received from other sources, and the number and dollar amount of claims actually asserted against, and the dollar amount of recoveries from, third persons. The report, itemized by state and foreign claims jurisdictions, shall be provided no later than February 28 of each year,
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by each Uniformed Service to the Director, OCHAMPUS, or a designee.(iii) Implementation o f the reporting 
requirements. The reporting requirements prescribed by paragraph(e)(6)(i) of his section, are to be implemented by the Director, OCHAMPUS, or a designee, by an appropriate action. The reporting requirements prescribed by paragraph(e)(6)(H), of this section are to be implemented as soon as practicable by agreement between the Director, OCHAMPUS, or a designee, and the affected reporting agency. In no event will the reporting requirements prescribed in paragraph (e)(6)(H) of this section, be implemented later than December 23,1988.(f) Automobile or Other Medical Payment Insurance, No-Fault Insurance, or Uninsured Motorist Insurance.Payment may not be made under CHAMPUS for any medical service or supply to the extent that payment has been made or can reasonably be expected to be made for the service or supply under medical insurance or other plan, automobile medical payment insurance policy or plan, uninsured motorist insurance, no-fault insurance or other forms of medical payments protection. Unless all or a portion of a payment under a no-fault or uninsured motorist insurance policy is designated as reimbursement for medical expenses or for some other policy benefit, the full amount of all such undesignated payments shall be deemed to be for medical expenses incurred by the policy beneficiary. Where a CHAMPUS beneficiary is covered by no-fault or uninsured motorist insurance,CHAMPUS benefits will not become available until the CHAMPUS beneficiary furnishes written documentation that he or she has incurred medical expenses equal to the full amount of the payment received under the policy, or to that portion of the total payment received which was designated for medical expenses. Based upon the results of the investigation described in paragraph (e)(3)(H) of this section, the fiscal intermediary will segregate all claims involving treatment of personal injuries for which it is likely that such other insurance is available. These claims will be processed initially as double coverage claims under the provisions of § 199.8 of this part. Any CHAMPUS payments made after the double coverage provisions have been fully complied with will be considered for possible third-party liability recovery under the provisions of this section.

(g) W orker’s Compensation Claim s. Based upon the results of the investigation described in paragraph(e)(3)(H) of this section, the fiscal intermediary will segregate all claims involving treatment of work-related injuries. These claims will be processed initially as double coverage claims under § 199.8 of this part dealing with worker’s compensation claims. Any CHAMPUS payments made after the double coverage provisions have been fully complied with will be considered for possible third-party liability recovery under the provisions of this section. Unless all or a portion of a payment made pursuant to a worker’s compensation claim is designated as reimbursement for medical expenses or for some other policy benefit, the full amount of all such undesignated payments shall be deemed to be for medical expenses incurred by the policy beneficiary.(h) M ixed claim s. Occasionally, a claim arising under the Medical Care Recovery Act will be referred to a claims collection authority which also has some other potential for recovery. A typical example of such a claim is one arising as the result of an automobile accident in which there is a likely tortfeasor and the injured party is also covered by some combination of other health insurance which is primary to CHAMPUS, such as, worker’s compensation, or a medical payments provision of an automobile policy. These claims will also initially be processed as double coverage claims. In addition, agency claims collection authorities should take full cognizance of all avenues of potential recovery as long as there is any potential for recovery from the tortfeasor. Once final action has been taken, any remaining possible recovery under the Federal Claims Collection Act may be referred to the General Counsel, OCHAM PUS, for further action in accordance with§ 199.11 of this part. Such referrals should contain a complete report of all actions taken on the case and full and complete documentation of the claims involved.Appendix A—Acronyms
A F R — A i r  F o rc e  R e g u la t io n
A R — A r m y  R e g u la t io n
A S D  ( H A ) — A s s is ta n t  S e c r e ta r y  o f  D e fe n s e

( H e a l th  A f f a i r s )
C C L R — C la im s  C o l le c t io n  L i t ig a t io n  R e p o r t  
C E O B — C H A M P U S  E x p la n a t io n  o f  B e n e fits  
C F R — C o d e  o f  F e d e r a l  R e g u la t io n s  
C H A M P U S — C iv i l i a n  H e a l t h  a n d  M e d ic a l

P ro g ra m  o f  th e  U n i fo r m e d  S e rv ic e s  
C R D — C h r o n ic  R e n a l  D is e a s e

CT—Computerized Tomography DASD (A)—Deputy Assistant Secretary of Defense (Administration)D.D.S.—Doctor of Dental Surgery DEERS—Defense Enrollment Eligibility Reporting SystemDHHS—Department of Health and Human ServicesD.M.D.—Doctor of Dental Medicine DME—Durable Medical Equipment D.O.—Doctor of Osteopathy DoD—Department of Defense DSM-III—Diagnostic and Statistical Manual of Mental Disorders (Third Edition)EEG—Electroencephalogram EST—Electroshock Therapy FAR—Federal Acquisition Regulation FEHBP—Federal Employees Health Benefits ProgramFMCRA—Federal Medical Care Recovery ActFR—Federal Register HBA—Health Benefits Advisor HL—Hearing Threshold Level Hz—HertzICD-9-CM—International Classification of Diseases, 9th Revision, Clinical ModificationICU—Intensive Care Unit IQ—Intelligence Quotient JCAH—Joint Commission on Accreditation of HospitalsL.P.N.—Licensed Practical NurseL. V.N.—Licensed Vocational Nurse MBD—Minimal Brain Dysfunction MCO—Marine Corps OrderM. D.—Doctor of Medicine MIA—Missing in ActionNATO—North Atlantic Treaty Organization NAVMILPERSCOMINST—Navy Military Personnel Command Instruction NAVPERS—Navy Personnel N OA A —National Oceanic and Atmospheric AdministrationOCHAM PUS—Office of Civilian Health and Medical Program of the Uniformed Services OCHAMPUSEUR—Office of Civilian Health and Medical Program of the Uniformed Services for EuropeOCHAM PUSPAC—Office of Civilian Health and Medical Program of the Uniformed Services for the Pacific Area OCHAM PUSSO—Office of Civilian Health and Medical Program of the Uniformed Services for the Southern Hemisphere OMB—Office of Management and Budget PFTH—Program for the Handicapped PKU—Phenylketonuria R.N.—Registered Nurse RTC—Residential Treatment Center SNF—Skilled Nursing Facility STF—Specialized Treatment Facility U.S.C.—United States Code USPHS—U.S. Public Health Service Linda M. Lawson,
Alternate OSD Federal Register, Liaison 
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NUCLEAR REGULATORY 
COMMISSION

10CFR Parts 51 and 171

Annual Fee for Nuclear Power 
Reactors Operating Licenses or 
Applications and Major Materials 
Licenses and Conforming Amendment

a g e n c y : Nuclear RegulatoryCommission.
a c t i o n : Proposed rule.
s u m m a r y : The Nuclear Regulatory Commission (NRC) is issuing a proposed rule that would add a new part to its regulations to prescribe an annual fee for all persons who have applied for a license or who hold a license to operate a nuclear power reactor and for major materials licensees. The annual fee would recover allowable NRC budgeted costs for reactor-related and certain materials-related regulatory services.The annual fee is necessary to comply with the recent Congressional mandate concerning Nuclear Regulatory Commission Annual Charges in the Consolidated Omnibus Budget Reconciliation Act.
d a t e s : Comment period expires July 16, 1986. No late comments will be considered and no requests for extensions of the comment period will be entertained.
ADDRESSES: Submit written comments to: Secretary, U.S. Nuclear Regulatory Commission, Washington, DC 20555, ATTN: Docketing and Service Branch.Hand deliver comments to: Room 1121,1717 H Street, NW., Washington, DC, between 8:15 a.m. and 5:00 p.m.Examine comments received at: The NRC Public Document Room, 1717 H Street, NW., Washington, DC.
FOR FURTHER INFORMATION CONTACT: Robert L. Fonner, Office of the Executive Legal Director, U.S. Nuclear Regulatory Commission, Washington, DC 20555, Telephone: 301-492-8692.Contents
I. B a c k g r o u n d
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I I .  In t r o d u c t io n
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R e g u la t io n
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S a fe g u a rd s
C . O f f ic e  o f  N u c le a r  R e a c to r  R e g u la t io n
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E . O f f ic e  o f  A n a ly s is  a n d  E v a lu a t io n  o f  

O p e r a t io n a l  D a t a
I V .  C o s t B a s is : N u c le a r  M a t e r ia ls  R e g u la t io n
V .  A l te r n a t iv e s  C o n s id e re d  fo r  th e  P r o p o s e d

R u le
V I .  S u m m a ry  o f  P r o p o s e d  R u le  ( A l t e r n a t iv e  3)

A. Reactor LicenseesB. Operating License ApplicantsC. Material LicenseesD. Billing of FeesE. Fees Payable Under 10 CFR Part 170 and 10 CFR Part 171VII. Section-by-Section AnalysisVIII. Conforming Amendment
S U P P L E M E N T A R Y  IN FO R M A T IO N :

I. Background  
A . Authority for the RuleThe Consolidated Omnibus Budget Reconciliation Act (Budget Reconciliation Act) of 1985 (H.R. 3128), passed by Congress on March 20,1986, and signed into law on April 7,1986, requires the Nuclear Regulatory Commission to assess and collect annual charges from persons licensed by the Commission pursuant to the Atomic Energy Act of 1954 (42 U.S.C. 2011 et seq.) in an amount to approximate, but not exceed, thirty-three percent of the Commission’s estimated budgeted costs.Section 7601 of the Budget Reconciliation Act states, that the charges assessed shall be established by rule, and, specifically, in paragraph (b)(1) that;. . . the Nuclear Regulatory Commission shall assess and collect annual charges from its licensees on a fiscal year basis, except that—(A) the maximum amount of the aggregate charges assessed pursuant to this paragraph in any fiscal year may not exceed an amount that, when added to other amounts collected by the Commission for such fiscal year under other provisions of law, is estimated to be equal to 33 percent of the costs incurred by the Commission with respect to such fiscal year; and(B) any such charge assessed pursuant to this paragraph shall be reasonably related to the regulatory service provided by the Commission and shall fairly reflect the cost to the Commission of providing such service.The legislative history shows that Congress intended the authority of this mandate to go beyond that contained in the Independent Offices Appropriation Act of 1952 (65 Stat. 290; 31 U .S.C. 9701) (IOAA). The Congressional Managers of the Budget Reconciliation Act in describing this legislative provision asserted:The charges assessed pursuant to this authority shall be reasonably related to the regulatory service provided by the Commission and fairly reflect the cost to the Commission of providing such service. This is intended by the conferees to establish a standard separate and distinct from the Commission’s existing authority under the Independent Offices Appropriation Act of 1952 in order to permit the Commission to more fully recover the costs associated with regulating various categories of Commission licensees.

(See 132 Cong. Rec. H879 (Daily Ed. March 6, 1986); 132 Cong. Rec. S2725 (Daily Ed. March 14,1986))The NRC is construing this legislation to permit it to charge licensees not only for special benefits provided to individual licensees, as that term has been used in construing the IO AA, but also to recover the cost of any Commission activity reasonably related to regulating the possession and use of facilities or materials.
B. Effect on Existing Fee Schedule.Costs for many reactor-related regulatory services are not recovered under NRC’s existing fee schedule, 10 CFR Part 170 (49 FR 21293, May 21,1984), which establishes fees for some regulatory services that NRC provides for facility and materials licensees. The Part 170 fee schedule implemented Title V of the Independent Offices Appropriation Act of 1952 (65 Stat. 290;31 U.S.C. 9701). Now, in response to the Budget Reconciliation Act, the proposed 10 CFR Part 171 annual fee would recover those costs and, in addition, generic costs for reactor related and materials-related regulatory services not previously recovered under 10 CFR Part 170. Collection of fees that would be payable under 10 CFR Part 170 will be suspended when the new 10 CFR Part 171 becomes effective.
C. Alternative Approach to Proposed 
RuleIn addition to the approach favored by the majority of the Commission that is set forth in this notice, the Commission is also interested in receiving views on an alternative approach under which all beneficiaries of Commission services would pay fees. Under that approach, the annual charge for reactors would be calculated by the method set forth in the proposed Part 171 (with a slight modification to account for increased fees charged materials licensees). In addition, materials licensees, commercial test and research reactor licensees, and other recipients of regulatory services, apart from nuclear power reactor applicants and licensees, would pay the fees presently set forth in 10 CFR Part 170 pursuant to the Independent Offices Appropriations Act of 1952.The amount collected under this alternative approach would also approximate one-third of the NRC budget. Power reactor applicants or licensees would pay approximately $20,000 less per year unit under this alternative approach than they would pay under the proposal. Materials licensees collectively would pay



Federal Register / V ol. 51, No. 126 / Tuesday, July 1, 1986 / Proposed Rules 24079approximately $2.7 million per year more.II. IntroductionThe existing fee schedule, 10 CFR Part 170, sets put fees to recover agency costs for only some regulatory services that NRC provides for facility and materials licensees. The Part 170 fee schedule implements Title V of the IOAA. This act authorizes NRC to charge fees for special benefits rendered to identifiable persons measured by the cost to the agency of the agency service.The Budget Reconciliation Act authority is more comprehensive than existing authority under IO AA. It permits recovery of up to thirty-three percent of NRC estimated budgeted costs, including costs for generic services broadly related to regulation. Thirty-three percent of the fiscal year 1987 estimated budget of $405 million amounts to approximately $134 million and this sets the overall ceiling on annual fees. Therefore, under proposed Part 171, the NRC proposes to recover up to $134 million costs. Under existing Part 170, the NRC would have expected to recover only an estimated $37 million in costs. It is anticipated that the fee program under Part 171 would require significantly fewer Government employees to administer, than under Part 170.NRC estimates that, for fiscal year 1987, indisputably related budgeted costs for providing regulatory services to those charged an annual fee total $272.9 million. This figure includes $270 million in nuclear power reactor regulation and operating license reviews and approximately $2.9 million in materials regulation for the major materials licensees covered by the proposed rule. Approximately forty-five percent of the estimated related regulatory costs for fiscal year 1987 can be recovered within the thirty-three percent statutory ceiling. The formulas for equitably assessing affected licensees for forty-five percent of $272.9 million are prescribed in §§ 171.13 and 171.15 of this proposed rule. The cost basis sections discuss the programs and budgeted costs from which these figures are derived.III. Cost Basis: Nuclear Power Reactor RegulationThe NRC, in response to the Budget Reconciliation Act mandate, has determined that at least five NRC programs provide regulatory services to persons applying for or holding operating licenses for nuclear power reactors: Nuclear Regulatory Research, Nuclear Material Safety and Safeguards, Nuclear Reactor Regulation, Inspection and Enforcement, and Analysis and

Evaluation of Operational Data. The annual fee will be based on the cost to the NRC for providing these program services, an estimated $270 million for fiscal year 1987.
A . O ff ice o f Nuclear Regulatory 
ResearchThe Research Program contributes to many areas of nuclear regulation. The entire Research Program contributing to reactor regulation is estimated to cost, for fiscal year 1987, $104.2 million.The Research Program, in the area of Reactor Engineering, identifies effects of aging and service on operating reactor structures and components that impact safety. Knowledge of these effects permits reactor licensees to perform cost-effective testing, maintenance, repair, and replacement; improve plant reliability; and extend effective plant life beyond that originally expected.Some specific examples of research that contribute to more effective operation of a reactor follow. Experimental research on the effects of temperature, stresses, irradiation, and flaws on the reactor pressure vessel provides information pertinent to the type of steel and welds best suited for use in a pressure vessel. NRC, with international cooperation, has improved the evaluation of the effects of operation on a pressure vessel by examining vessels from reactors that have been decommissioned. And, by analyzing the numerous instances of cracked piping that have occurred in nuclear power plants, the Reactor Engineering Research Program has led to a new method, Synthetic Aperture Focusing Technique for Ultrasonic Testing (SAFT-UT), for vastly improved detection and sizing of flaws. Improved leak detection and tests of the leak- before-break principle, i.e., that a pipe break will be preceded by a pipe leak, will help eliminate needless and costly repairs of uncracked pipes. This Reactor Engineering Research Program is estimated to cost, for fiscal year 1987, $44.2 million.The Thermal Hydraulic Transients Program provides verified computer codes to the NRC licensing staff for use in conducting safety evaluations of licensed nuclear plants for a wide range of possible transients and accidents such as small- and large-break loss-of- coolant accidents, feedwater-line and steam-line breaks, and overcooling and undercooling transients. Use of these verified computer codes enables NRC to assist licensees to develop operating procedures that prevent serious accidents. This research program is estimated to cost, for fiscal year 1987, $17.5 million.

The Accident Evaluation Research Program is required to complete the technical basis for the closure of severe- accident issues, in particular, the radioactive source term (i.e., the estimated amount of volatile radioactive material that could be released in an accident), in accordance with the provisions of the Commission’s Severe Accident Policy Statement. The ability to predict how radioactive materials are transported and released during postulated reactor accidents lies at the very heart of the regulatory process. Closure of this issue requires, in part, the systematic safety evaluation of operating plants and the determination of criteria for future plants. Evaluation of operating plants, utilizing input from cooperating utilities, ensures realistic and accurate representations of the plants. These representations ensure adequate, but not unnecessary, regulation. This research consists of an integrated program of both in-reactor and laboratory experiments and the development and validation of accident- analysis models and codes. The program ensures safer plants and less burdensome regulation and is estimated to cost, for fiscal year 1987, $20.5 million.Contributing to the Commission’s decisionmaking process for safety regulations is the Research Reactor Operations and Risk Program. This program includes research in the areas of reliability and risk methodology, data and uncertainties, regulatory and inspection applications and severe accident risk.Significant advances have been made in the development of probabilistic risk assessment (PRA) techniques in the last decade. However, those techniques still need improvement, particularly in analysis of the capability to adequately evaluate the risk contribution of many important accident initiators. Improvements in the ability to analyze these factors is contributing to improved methods for more comprehensive PRAs which will become available to the NRC staff and industry. These methods will provide NRC with an enhanced capability to fully evaluate licensee responses to the Severe Accident Policy, to resolve outstanding safety issues, and to revise the reactor design criteria.In addition to research to improve risk methodology, the research program contributes to collecting and analyzing data on the performance and failure rate of plant systems and components. This activity helps ensure that the results of reactor risk assessments are as accurate and reliable as possible and can identify incipient safety problems in operating plants. Research in this area is being
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used by the Office for Analysis and Evaluation of Operational Data and is directed toward identifying the root causes of plant system and component failures.The application of PRA techniques to major safety issues facing the Commission has, in many cases, provided a powerful tool for ensuring that Commission actions are cost effective in reducing the risk to the public. An integrated, computer-based risk information management system developed through this program provides staff with risk-based information to more effectively conduct inspection and licensing activities. It will also provide inspectors with realtime data on plant status and the impact of equipment outages on risk and, thus, will provide a more effective method for evaluating limiting conditions of operation. In addition, the system can be used by the NRC staff to identify and assess procedural changes and modest equipment modifications that may be effective in reducing risk. Further, through the Research Program, a risk assessment report is being prepared that provides a risk perspective on six reference reactor plants representing the major containment types. These plants were selected as being typical of the approximately 100 licensed and near- term reactors. These risk perspectives will be used as a basis for developing methodology to apply risk-based techniques to plants without PRAs as part of NRR’s implementation of the severe accident policy and to assess the risk importance of existing and proposed regulatory requirements. For example, it will be used to reassess the NRC’s emergency planning and siting regulations, further improving the decisionmaking for safety regulations for the nuclear industry. The Research Operations and Risk Program is estimated to cost, for fiscal year 1987, $15.1 million.Earth Sciences research and standards development encompasses seismology, geology, and geotechnical engineering, and the hazards that natural phenomena present to licensed facilities. The research program to determine seismic hazards (earthquake magnitude and occurrence intervals) for power plant sites and to predict the response of the site to the seismic hazard is closely coordinated with the seismic program to evalaute reactor design requirements.Seismic Analysis improves NRC’s understanding of geology and seismology. This research is used to reassess older operating plants and to determine whether active safety margins

exist and quantify these margins. These more accurate reassessments ensure the reactor licensee that only sound regulatory decisions are imposed.Various research programs provide technical information on the health effects of exposure to radiation and standards for public and occupational radiation exposure. The NRC cooperates in broad areas of radiation protection research with the Committee on Interagency Radiation Research and Policy Coordination, the National Council on Radiation Protection and Measurements, and interagency working groups established by the Environmental Protection Agency (EPA).Joint programs for specific research areas are coordinated with the Departments of Defense and Energy, the EPA, the National Science Foundation, and the National Institutes of Health.In one program, particular emphasis was given to quantification of health risks of exposure to internal alpha emitters. The results of these cooperative programs and ongoing research programs contributed to the development of the existing 10 CFR Part 20, which is used to protect nuclear power plant personnel, and its proposed revision, “Standards for Protection Against Radiation” (51 FR 1092, January 9,1986). The Earth Sciences and Health Research Programs are estimated to cost, for fiscal year 1987, $6.9 million.
B. O ffice o f Nuclear M aterials Safety  
and SafeguardsThe Safeguards Program is responsible for the technical safeguards review of all licensing applications for reactors. These safeguards reviews are to determine if the licensee’s proposed safeguards programs are adequate to deter and protect against threats of radiological sabotage and theft or diversion of special nuclear material at nuclear power plant sites. All safeguards protective measures are designed so as not to interfere with the safe operation of a plant both during normal and off-normal situations.Security requirements are designed to protect against the hypothetical design basis threat which is based on the current domestic threat environment. Program implementation involves a large degree of professional judgment and is influenced by the security needs of contemporary society. Reactor security systems include sophisticated detection and alarm systems, barriers, onsite armed response personnel, employee screening programs, contingency plans for timely responses to threatening situations, and safeguards organizations staffed with trained and competent expert personnel.

The NRC compiles and analyzes licensee safeguards operational data that can provide early warning patterns and trends in safeguards events. Any generic issues identified are resolved through rulemaking and regulatory guidance. The objective of the safeguards program is to provide adequate protection without compromising safe operation of a nuclear power plant. This program is estimated to cost, for fiscal year 1987, $3.7 million.
C. O ffice o f Nuclear Reactor RegulationIn its Nuclear Reactor Regulation Program (NRR), the NRC evaluates issues related to the safety of reactors to determine whether regulatory requirements should be modified, added, or deleted. The evaluation and subsequent actions are based on experience and the latest technology. Factoring the latest Safety Technology into regulatory decisions for operating reactors in a cost-effective manner improves safety and allows operating reactor licensees to achieve a safe and efficient operation.NRC Safety Technology applications include (1) the results of the Severe Accident Research Program and source term research that are being incorporated into NRC regulatory practice and (2) technical guidance that is being developed for conducting probabilistic risk assessments, including the assessment of risks from external events.NRC also continues to resolve, by establishing regulatory criteria: (1) Matters that affect a number of plants and for which existing safety requirements may not be optimum, (2) matters that affect all plants and for which technical positions based on their safety contribution must be balanced against cost, and (3) matters that involve qualifications, training, and examination of nuclear power reactor personnel. This segment of the Nuclear Reactor Regulation Program is estimated to cost, for fiscal year 1987, $69.4 million.Another segment of the NRR program includes the review of applications for licenses to operate nuclear power reactors. The reviews include all aspects of safety and environemental effects, as well as antitrust implications.Evaluated as part of these reviews are technical reports submitted by industry organizations, primarily vendors, on subjects related to classes of nuclear reactors and their associated systems or operation. Currently, twenty-seven applications are under active review. This segment of the NRR program is
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D. Office o f Inspection and EnforcementThe Inspection and Enforcement (IE) Programs provide increased assurance that reactors in operation will operate safely. Two resident agency inspectors will soon be assigned to almost all single unit operating reactor sites. This availability to the licensee of an NRC contact assists the licensee in communicating concerns and information to NRC.The overall program is intended to ensure safety through compliance with agency regulations and is estimated to cost, for fiscal year 1987, $79 million.The systematic assessment of licensee performance seeks to improve both NRC regulatory efforts and licensee performance in the operation of nuclear power plants. The assessment program involves collecting information on a periodic basis about the overall performance of a licensee in a number of important areas, using specific evaluation criteria (e.g., management involvement in assuring quality, enforcement history, and responsiveness to NRC initiatives). Emphasis is placed on understanding the reasons for licensee performance in those areas assessed, sharing the understanding with the licensee, and then focusing agency inspection accordingly. Expertise is needed to assist in inspections and investigations. Facilities where major problems have been identified require additional staff months of inspection and additional technical assistance funds to resolve problems and allegations. Specialized inspections may be required as a result of investigations responding to allegations of safety and safeguards violations at nuclear facilities.The analysis of licensee events enables the NRC to identify problems with potential safety significance that may be common to specific types of plants. This information withrecommendations for corrective action is then communicated to licensees for application in their respective plants through Bulletins and InformationNotices. More than 10,000 event reports are reviewed and approximately 100 communications are issued annually.In addition to these communications, the new NRC Operations Center improves NRC’s capability to respond to incidents at a licensee’s plants. The NRC can now use licensee data already available in a computerized data system, such as a safety parameter display system, to assist a licensee. The Incident Response, Enforcement, and Technical Support IE Programs are

estimated to cost, for fiscal year 1987, $15.7 million.IE also provides a Specialized Technical Training Program. The Technical Training Center in Chattanooga, Tennessee, manages the program and offers approximately 185 course weeks of specialized training. These courses are designed to give NRC region-based and resident inspectors the appropriate background to perform inspections at commercial nuclear power plants. Courses are offered in design, technology, and operation of pressurized and boiling water reactors, and in other specialized areas of reactor construction, health physics, quality assurance, and operator license examiner training. Training is conducted in conventional classrooms, scientific laboratories, nuclear power plants, and reactor control room simulators. The availability to the licensee of well- trained examiners and inspectors to relay information and expedite NRC and plant decisions contributes to uninterrupted operation of a reactor.The training center further contributes to cooperation within the nuclear industry by opening some of its courses to NRC contractors and other government agencies. This IE training program is estimated to cost, for fiscal year 1987, $3.9 million.IE’s Vendor Inspection and Quality Assurance (QA) programs are complimentary and assist in precluding problems for the operating reactor licensee. These combined IE programs are estimated to cost, for fiscal year 1987, $7.1 million. Approximately 120 vendor inspections of organizations that provide products and services for licensed activities are conducted annually. This provides assurance that their products or services meet applicable industry and NRC requirements. Vendors include architect- engineering firms, nuclear steam system suppliers, and companies that produce piping, valves, pumps, electrical equipment, and instrumentation for reactors and safety-related systems. The Q A  Program integrates agency activities for quality assurance licensing, inspection, standards, and research, recognizing that substantive improvements in quality must come from the nuclear industry itself, with NRC efforts oriented to the prevention and early detection of major quality problems.A  new Q A  Program Plan seeks to ensure that a plant’s management focuses its energies on activities of safety significance and that management’s responsibilities are clearly defined and those responsible clearly identified and accountable.

Adhering to this plan creates a stable, predictable regulatory environment advantageous to the licensee. As more operating reactors come on line, more inspections are devoted to design changes related to routine or major modifications to reactors, performed both during operation and during outages, and to vendor services for operating reactors. These inspections particularly concentrate on the technical adequacy of the engineering products in the mechanical, electrical and instrumentation, and control areas of a reactor.The inspection activity also includes resident inspectors, provided through IE’s Resident Inspector Program, who serve operating reactor licensees and OL applicants by acting as liaison among the licensee or applicant, region, headquarters, and offsite contacts. Resident inspectors are generalists who concentrate on day-to-day operations, event followup, licensee management, and staff performance. In addition, they coordinate on-site activities of the various agency offices and participate in emergency exercises. They also serve as the agency contact with local officials, the press, and the public.Routine and non-routine inspections of licensed nuclear power reactors and review of OL applications, including inspection activities performed under the Resident Inspector Program are estimated to cost, for fiscal year 1987, $52.3 million.
E. O ffice for A nalysis and Evaluation o f 
Operational DataThe Analysis and Evaluation of Operational Data Program provides the NRC and nuclear industry a comprehensive review of information and experience gleaned from all NRC programs. The Office for Analysis and Evaluation of Operational Data (AEOD) collects, screens, analyzes, and disseminates information about U.S. and foreign reactor operating experience to the agency, the nuclear industry, and the public. This program provides for storing and retrieving operational data in several data bases and coordinating use of the data with the Institute of Nuclear Power Operations (an industry organization), which supports and manages the Nuclear Plant Reliability Data System.AEOD recommends for agency action resolution of safety issues detected through this program. The lessons of operating experience often cannot be derived from viewing a single event; they must be developed by associating events. Through trends and patterns an evolving picture is developed that leads



24082 Federal Register / -Vol. 51, No. 126 / Tuesday, July 1, 1986 / Proposed Rulesto appropriate corrective actions being identified and implemented before the situation becomes a serious incident. Thus, this program ensures improved safety of operations, plant personnel, and the public; for fiscal year 1987, estimated costs for this program are $7.7 million.IV. Cost Basis: Nuclear Materials RegulationThe proposed rule also imposes a modest annual fee on some materials licensees. These are predominantly persons with licenses authorizing possession and use of significant quantities of special nuclear material in fuel processing and fabrication, or significant quantities of source material in the uranium fuel cycle. These licensees represent operations, and fairness requires that they bear a fair share of their regulatory costs. Total estimated costs for regulation of these materials licensees for fiscal year 1987 are approximately $2.9 million. As nuclear power reactor licensees under this proposal will pay only forty-five percent of the NRC costs associated with their regulation, the proposed rule provides comparable recovery of costs associated with materials licensees. Therefore, the NRC will recover no more than forty-five percent (approximately $1.3 million) of NRC costs associated with the regulation of these licensees.No annual fee has been proposed for the bulk of small materials licensees. It is estimated that the NRC would recover approximately $4 million in fees under the current fee program in 10 CFR Part 170. However, most of these licensees, such as radiographers, doctors, hospitals, etc., are small in scope. The expected collection under Part 170 would be due to the large number of licensees and not to significantly high costs to the NRC in regulating any one of them. Relieving small materials licensees of the fees presently charged them under Part 170 is consistent with the Budget Reconciliation Act. The Statement of Managers stated that “because certain Commission licensees, such as universities, hospitals, research and medical institutions, and uranium producers have limited ability to pass through the costs of these charges to the ultimate consumer, the Commission should take this factor into account in determining whether to modify the Commission’s current fee schedule for such licensees." 132 Cong. Rec. H879, S2735 (Daily Ed. March 6,1986). Taking into consideration the Congressional view, the large number of small licensees, the relatively small fees which would be collected, and the administration costs for administering

such a collection program, the Commission has decided not to collect annual fees from small materials licensees. Annual charges will be collected only from major licensees in the uranium fuel cycle.The following table reflects costs to NRC for providing reactor-related services and certain materials-related services, some portion of which would be recovered by the proposed Part 171 annual fee (the Budget Reconciliation Act limits the amount to be recovered to no greater than thirty-three percent of the Commission’s total costs). The amount to be assessed, under proposed 10 CFR Part 171, will be computed in accordance with proposed § § 171.13 and 171.15.
F i s c a l  Y e a r  1 9 8 7  P r o j e c t i o n s  N R C  C o s t s  

f o r  R e g u l a t o r y  P r o g r a m s

[Dollars in thousands]

Programs
Costs for 

Regulatory 
Services 1 *

Reactor-related:
$104,237

3,742
69,373

6,045
78,972

7,720
Analysis and evaluation of operational

270,089

Materials-related:
1,510

66
64

149
1,075

Uranium fuel research and development.....
Advanced fuel research and development...

2,864

272,953

1 Cost recovery under proposed 10 CFR Part 171 is 
limited, by the Budget Reconciliation Act, to thirty-three 
percent of NRC's estimated budget.

* Limited to materials licensee regulatory services provided 
under 10 CFR Parts 40 and 70.V . Alternatives Considered for the Proposed RuleWith respect to nuclear power reactors, three alternatives for implementing an annual charge have been considered. They are:1. Continue to collect all fees under Part 170, together with an annual charge on nuclear power reactors with operating licenses in an amount to approximately thirty-three percent of the NRC budget.2. Collect no charges under Part 170, and collect an annual charge per unit from persons with operating licenses based upon the power level in thermal megawatts authorized by the license, in addition to an annual charge on major materials licensees.3. Collect no charges under Part 170, and collect a uniform annual charge for each nuclear power reactor with an

operating license and for each unit under operating license review, in addition to an annual charge on major materials licensees.Inspection of fee data indicates that under each option nuclear power reactor licensees would bear the greatest part of the fee burden. Currently materials licensees pay only about $4 million in fees, the remainder is paid by nuclear power reactor licensees and permit holders. Estimated reactor fees for fiscal year 1987 to be paid under 10 CFR Part 170 are $33.7 million. Alternative 1, therefore, would not substantially reduce the fee burden on nuclear power reactor licensees and OL applicants in meeting the thirty-three percent collection target under the Budget Reconciliation Act. (For fiscal year 1987, the target amount is an estimated $134 million; under alternative 1 about ninety-seven percent would be paid by reactor licensees and OL applicants). Alternative 1 does not offer any compensating benefits, either to the licensees or to the Commission. It simply adds another fee layer onto the existing program. However, continuation of charges to licensees other than nuclear power reactor licensees under part 170 imparts an element of equity to the Commission’s fee collections, since all licensees would be bearing a fair share of the fee burden.Alternatives 2 and 3 would add a modest amount over that under alternative 1 to the fee burden on reactor licensees and OL applicants (approximately $4 million less the materials licensees annual charges proposed in § 171.15). Both would relieve licensees and the NRC of the burden of following each individual amendment application and inspection effort for the purpose of charging a fee. Billings would be reduced to one per year. The NRC estimates significant agency savings in staff time now devoted to administering the fee program under Part 170. The relative insignificance of the added financial burden on licensees and the obvious positive benefits of a single annual charge persuade the Commission that either alternative 2 or 3 is more efficient and therefore preferable to alternative 1.The difference between alternatives 2 and 3 is in the manner of calculation of the fee with respect to individual licensed units. Alternative 2 relates the annual charge to the authorized power level in thermal megawatts. Thus, persons with smaller plants would pay a smaller fee. Alternative 3, on the other hand, would establish a single uniform annual charge for all licensed units and applications for OL’s under review



Federal Register / V ol. 51, No. 126 / Tuesday, July 1, 1986 / Proposed Rules 24083unrelated to power level. The simple fact of requesting or possessing an operating license would call for payment of the charge.Preliminary statistical analysis of limited agency cost data for regulating individual units, and multiple unit stations, in reference to authorized power levels shows a positive correlation. However, the data dispersion about the ge regression line is too large to offer a meaningful predictive equation. The analysis included amendment, operator licensing, and inspection costs as billed to licensees for the period of June 1984 to June 1985. Accordingly, the Commission has selected alternative 3 for the proposed rule because there is no clear correlation between reactor size and NRC regulatory costs. Analysis of the available data is continuing. If additional analysis shows a statistically significant relationship between power level and regulatory costs, the Commission will take that into account in determining the form of the final rule.VI. Summary of Proposed Rule (Alternative 3)Under 10 CFR Part 171, each person who has an operating license application under active review by the NRC, each person who possesses a license to operate a nuclear power reactor, and each person who holds a major materials license issued under 10 CFR Part 40 or 70 will be assessed an annual fee. These fees in the aggregate will represent not more than thirty-three percent of the NRC's estimated budget pursuant to the Budget Reconciliation Act. For fiscal year 1987, the estimated budget is $405 million. Thirty-Three percent of $405 million is approximately $134 million. Regulatory costs for the applications and licenses covered under this proposed rule are an estimated $272.9 million. Therefore, the NRC is limited to recovering approximately forty-five percent of these regulatory costs.A. Reactor LicenseesEach person who possesses a license to operate under 10 CFR Part 50, regardless of whether the reactor is in service, is required to pay the fee. At this time, licensees possess 103 licenses to operate a nuclear power reactor. This does not include research and test facility licensees who are not required to pay an annual fee. The bulk of research and test facilities are operated by public institutions and have not been charged fees under Part 170. Approximately ten test or research reactors are operated commercially and collectively have paid approximately

$20,000 annually under Part 170. Consistent with our proposed treatment of small materials licensees, we would not impose a fee on commercial test and research reactor licensees.Suspension of a license to operate does not relieve the licensee of the obligation to pay the annual fee. The fee per operating reactor license basically will be computed by dividing each fiscal year’s budgeted costs times thirty-three percent (less fees collected from major materials licensees) by the number of licensed nuclear power reactors and nuclear power reactors for which an operating license application is being reviewed, or as further prescribed in § 171.13..
B. Operating License ApplicantsEach person who has made application to the NRC for an Operating License (OL) will pay an annual fee while the OL application is under active review by the NRC. At this time, 27 applications for OLs are under review. No fee will be charged for the ensuing fiscal year if the applicant requests in writing that the NRC cease active review of the application. However, an applicant is liable for the entire annual fee if the NRC conducts review of an OL application during any part of the fiscal year. If an applicant receives an operating license during a period for which an annual fee has been paid under this provision, a second annual fee for the operating license will not be payable for the same fiscal year, but the fee for the OL will be payable the following fiscal year. The fee for operating license applicants and reactor licensees will be computed as prescribed in § 171.13.
C. M aterials LicenseesOnly major commercial materials licensees are required to pay the annual fee. These licensees include only those associated with the uranium fuel cycle: uranium fuel fabrication, uranium hexafluoride production, uranium fuel research and development, advanced fuel research and development, and uranium recovery—mills. All other materials licensees, whether under 10 CFR Parts 30, 40, 70, or 72, are excluded from paying an annual fee.
D. Billing o f FeesThe fees will be based on the NRC budget appropriation enacted by Congress for the next fiscal year. If Congress has not acted on the NRC budget request or passed a continuing resolution by September 1 of a given fiscal year, the NRC budget proposed by the President to Congress will be used to calculate annual charges. Each year’s

fee will be noticed in the Federal Register each September prior to billing. Payment to NRC is due on October 1 of each year. The fee for each reactor licensee who receives a license to operate or applicant who requests review of an operating license application subsequent to October 1 of the year is due upon receipt of the license or upon NRC’s receipt of the request for review of the application: the fee will not be prorated.
E. Fees Payable Under 10 CFR Part 170 
and 10 CFR Part 171Once 10 CFR Part 171 becomes effective, bills for each licensee required to pay fees under Part 170, authorized by the IO AA, will be paid for the period from the last billing under Part 170 up to the effective date of Part 171. Those bills will be sent out late this year or early next year.Under Part 171, fees will not be collected for costs in the areas of: (1) Byproduct materials other than for major fuel cycle regulatory costs covered by Part 40; (2) construction permit reviews; (3) topical reports; (4) preliminary and final design approval reviews; and (5) 10 CFR Part 55 examinations and certifications. Fees are collected for regulation of these areas now under 10 CFR Part 170.However, if Part 171 is held illegal, the NRC will collect fees under Part 170 from each licensee who would have paid fees under that part even though these licensees were not required to pay a fee under Part 171. If Part 171 is held illegal, in part, the NRC will collect fees under Part 170 from only those licensees affected by the invalidated portion of the regulation who would have otherwise paid fees under Part 170.VII. Section-by-Section AnalysisIn light of the foregoing considerations, the Commission is proposing to establish annual fees for licensed nuclear power reactors licensed to operate or for which an operating license application is being reviewed and for certain materials license holders. The following section- by-section analysis provides additional explanatory information. All references are to Title 10, Chapter I, Code of Federal Regulations.
Section 171.5 Definitions.The term “Budget” is defined in its Federal usage. It normally means the appropriation by Congress for the NRC for a given fiscal year. In addition, for the purposes of the proposed rule, the term also means the amounts allowed under a continuing resolution if the



24084 Federal Register / V ol. 51, No. 126 / Tuesday, July 1, 1986 / Proposed RulesCongress has not passed an appropriation for the NRC by September 1 of each year. If, for any reason, Congress fails to pass either an appropriation or a continuing resolution for the NRC by September 1, fees will be calculated using the President’s proposed budget for the coming fiscal year. If the resulting fees total more than thirty three percent of the budget finally passed, the prorated difference would be refunded to the licensees subject to fees under this rule.The term “Federal fiscal year" sets the period October 1 to September 30 as the base period for the annual fee, which is consistent with the Federal budgetary process.The term “Licensed to operate" is used to make it clear that possession of a license issued under the authority of 10 CFR Part 50, whether or not the plant is actually operated during the fiscal year, makes the holder of the license subject to the fees under this approved rule.The term “Materials license” has been modified, in contrast to its meaning within other parts of this chapter, to include only licenses for source material and byproduct material under Part 40, and Special Nuclear Material under Part 70. This decision is based, in part, on the Congressional mandate in Section 7601 to examine whether such fees should be charged to certain licensees.The term “Nuclear power reactor" was added to make it clear that only large nuclear reactors with the capability to generate electricity will be subject to the annual fees promulgated under Part 171. Licensees for research and test reactors will not be subject to fees.The terms “Commission,” “nuclear reactor,” “person,” “source material,” and “special nuclear material” are

repeated as defined elsewhere in the chapter.
Section 171.11 NoticeThe purpose of this section is to provide a mechanism whereby the annual fees can be adjusted each fiscal year, using the formulas established by §§ 171.13 and 171.15. Because the adjustment will represent a ministerial task of recalculating, using the formulas established by this rulemaking, the Commission believes that a separate rulemaking each fiscal year to set the actual amount for each annual fee will not be required. Accordingly, once the calculations have been made, the notice in the Federal Register will serve to advise the affected licensees of the fees applicable to them for the following fiscal year. Under normal agency practice, affected licensees will receive a copy of this notice.
Section 171.13 Annual Fees: Nuclear 
Power Reactor Operating Licenses and 
Applications.After examining and analyzing the historical data available, the Commission has determined that the bulk of its licensee-related activities have and will continue to be directly related to the regulation of large power reactors.Paragraph (a) of § 171.13 sets the Federal fiscal year as the base time period for which charges will accrue and makes those charges applicable to any nuclear power reactor licensed to operate or for which an operating license application is being reviewed during the fiscal year.Paragraph (b) of § 171.13 establishes the basis for which annual fees will be charged for licensed nuclear power reactors and Operating License (OL) applications. The research program develops and analyzes technical

information on reactor safety, safeguards, and environmental protection, as a basis for licensing and other decisions in the regulatory process. This information directly relates to the licensing of such reactors. Licensing and inspection activities include both plant-specific and generic review of licensing or inspection matters for which costs cannot be identified as to an individual identifiable recipient. Safeguards activities include such activities as the development of contingency plans to deal with threats, thefts, and sabotage; assessment studies; and the monitoring, testing, and upgrading of safeguards systems. The remaining safeguards effort is concerned with processing license-related applications and inspection casework for nuclear power reactors.Paragraph (c) of § 171.13 sets out the formula to be used in calculating the annual fee when the basis for the annual fee is greater than the statutory coiling of thrity-three percent of the NRC fiscal budget. Also included in the formula is a reduction in that amount by the amount of fees expected to be collected from certain materials licensees as calculated under §171.15.For fiscal year 1987, the President has requested Congress to appropriate $405 million for the NRC. Assuming a Congressionally approved budget, or no amended request by the President, before September 1,1986, the NRC’s estimated costs for fiscal year 1987 will be $405 million. The formula for calculating the annual fee for nuclear power reactors and OL applications includes an offset for the annual fees charged to major materials licensees pursuant to §171.15.The total fees chargeable under § 171.15 are anticipated to be $1,271,000. Applying the formula within § 171.13(c). the following result is obtained:
$405 mi 11 fen x «33 minus $1,271,000 ~ $1.01 million per 1icense/application
130 licenses/OL applications

Paragraph (d) of § 171.13 modifies the formula in § 171.13(c) for those times when the basis is less than the total amount of fees which would otherwise be collectable under the formula in § 171.13(c).Paragraph (e) of § 171.13 establishes the annual fee for each nuclear power reactor licensed to operate and each OL application under active review by the

NRC for fiscal year 1987. Whether a nuclear power reactor operates at all or only operates for a portion of the assessment period, possession of a license to operate itself requires payment of the annual fee. The same would be true for OL applications under active review. Finally, the paragraph makes it clear that annual fees for subsequent years will be assessed in accordance with the notice requirement

of § 171.11 and the procedures set out in § 171.13.
Section 171.15 Annual Fee: M aterials 
Licenses.The annual fee is only applicable to major licensees under Parts 40 and 70 ot this chapter engaged in uranium fuel cycle commercial activities. Paragraph (a) establishes a factor to be used in calculating materials license fees. The



Federal Register / V o l. 51, N o. 126 / Tuesday, July 1 , 1986 / Proposed Rules 24085rationale for this factor is the assumption that the basis (costs) used to determine the charges for each nuclear power reactor licensed to operate and for which an OL application is under review (see § 171.13(b)) will exceed the amount which may be recovered because of the limitation (thirty-three percent of the NRC budget) placed by Congress on those charges. For example, based on the NRC budget for fiscal year 1987, the maximum fees that may be recovered for accrued charges is approximately $134 million. However, budgeted costs for services reasonably related to regulating these reactors and OL reviews will substantially exceed that amount. Therefore, nuclear power reactor licensees and OL applicants will pay only a portion of the costs the NRC will incur in providing regulatory services to them. Materials licensees will not pay any greater proportion of the regulatory services costs attributable to them. Accordingly, this factor will be determined by the ratio of total fees which may be recovered under the statutory restriction of thirty-three percent of the NRC budget, to the total costs (basis) incurred by the NRC in providing regulatory services to nuclear power reactor licensees. The resultant factor will then be applied to the calculation of the materials licensee fees.Paragraph (b) establishes the formula to be utilized in calculating materials license fees. The five categories of fees coincide with the budgeted programs carried on by the NRC in providing regulatory services to the cited classes of licensees. It is the intent of the NRC to charge fees only to major licensees engaged in uranium fuel cycle activities. The formula equally apportions NRC costs among these licensees, reduced by the factor addressed in § 171.15(a).Paragraph (c) provides that if a person holds licenses under more than one category, the annual fee will be the cumulative total fees applicable to the licenses held by that person.Paragraph (d) sets the annual fees for the cited categories of materials licensees to be collected October 1,1986, to insure that the NRC does not collect more than the statutory limit for total fees; the fees are rounded down to the nearest five hundred dollars. For example, for fiscal year 1987, the factor, rounded down, is 0.45 based on the following calculation:
* Fees will be assessed for only commercial 

licenses, i.e. three of four Uranium Fuel R&D 
Licenses.

$134 mill ion = 0.45 
$270 million The fees for the license categories are as follows;

Uranium Fuel Fabrication: $1,510,966 x 0.45 = $45.000/License
T5

Uranium Hexafluoride Production: $66,655 x 0.45 = $14,500/License
2

Uranium Fuel R&D: $64,733 x 0.45 = $7,000/LicensetV^
4

Advanced Fuel R&D: $149,230 x 0.45 * $7,000/License
9

I'ranium Recovery-Mills: $1,075,594 x 0.45 = $23,000/License

Section 171.17 Payment.This section adds the option of Electronic Funds Transfer to the methods of payment already in existence under current fee schedules, Part 170 of this chapter.
Section 171.19 Savings.This section makes it clear that collections of fees that would otherwise have been made under 10 CFR Part 170, will be suspended until the legality of Section 7601, Pub. L. 99-272, and the implementing Commission rule have been sustained. The Commission anticipates that once it adopts a final rule, the rule will be challenged in a United States Circuit Court of Appeals. Should Part 171 be overturned, in whole or in part, then collections under 10 CFR Part 170 would resume for fee categories struck down by the court retroactive to suspensions under Part 170, i.e., the effective date of Part 171. Resumption of collections under Part 170 would be noticed in the Federal Register, after which billings would be resumed.

21

Section 171.21 Enforcement.This section sets out the sanctions that may be applied should a licensee fail to make timely payment of any annual fees charged.
Section 171-23 Collection, Interest, 
and Penalties.This section reiterates that collection will be accomplished consistent with 10 CFR Part 15, as in currently the case for collections under 10 CFR Part 170; but, the section also makes it clear that the NRC will continue its practice of charging interest and penalties for late payments, where appropriate, under the provisions of 4 CFR Part 102.VIII. Conforming AmendmentThe NRC implements under 10 CFR Part 51 its responsibilities under the National Environmental Policy Act (NEPA) of 1969 for the preparation and issuance of environmental impact statements on all major Commission actions which significantly affect the quality of the human environment.Within the broad spectrum of Commission actions subject to 10 CFR



24086 Federal Register / V ol. 51, No. 126 / Tuesday, July 1, 1986 / Proposed RulesPart 51, only those types of actions which have been determined by rule to be categorical exclusions are excluded from the NEPA process. The remaining types of actions are subject to NEPA review, requiring either an environmental impact statement or an environmental assessment leading in turn to a finding of no significant impact or to a decision to prepare an environmental impact statement. Sections 51.20, 51.21, and 51.22 of the Commission’s regulations specify the criteria for determining which types of actions require environmental impact statements, or environmental assessments, or which qualify as categorical exclusions.Licensing and regulatory actions that do not individually or cumulatively significantly affect the human environment are declared to be categorical exclusions. The assessment of an annual fee as proposed in the new 10 CFR Part 171 would not alter the environmental impact of licensed activities and, therefore, it is determined to be categorical exclusion. Section 51.22(c)(1) is being amended to add Part 171 to the list of parts subject to the categorical exclusion.Separate Views of Commissioner Thomas M. RobertsI do not support the idea of mandating an annual “user fee” to fund the NRC budget. I believe that for the regulated to fund the activities of the regulator is an inimical conflict of interest. In this regard, one needs to understand that the decisions we need to make at the NRC to protect the public’s health and safety are unique in their far-reaching consequences and should be made in an atmosphere free from actual or potential conflict of interest. This is not only a “nice to have” principle, but it is vital to the proper discharge of our responsibilities. All the “user fee” schemes I have heard discussed present conflict of interest problems.In regard to another principle, it has been said that the “user fee” concept is based on the principle that the beneficiaries of government services should pay for these services. It is important to note tht currently the NRC does just that. Our current fee schedule imposes fees for power reactor licensing, amendments, routine inspections, reactive inspections, reactor operator examinations, material licenses, etc. The NRC may legally charge fees only if three conditions are met: the service performed must be a condition of license issuance or continued operation; the service must confer specific benefits; the service must have identified beneficiaries. Thus the

NRC has excluded from fee assessment only those areas were there is difficulty in identifying the costs that are related to a specific applicant or group of applicants.The Congress years ago determined that the production of electricity by nuclear power was in the national interest. The benefits of nuclear power generation accrue to a ll users of electricity. These benefits are many and varied; from the economic growth of or industrial base to our enhanced national security. Therefore, I believe that to tax 
individual rate payers (through their utilities) to support something of benefit to a ll is incompatible with or nation’s philosphy of taxation.O f the approaches set forth in the Federal Register notice, I favor the Alternative Approach. Congress has not adopted the "user fee” concept and the NRC is mandated to recover up to one- third of its budget of those we regulate. As stated above, the concept of “user fees” is based on the principle that the beneficiaries of government services should pay for those services. Thus, I believe the proposed rulemaking should cover a ll entities that derive a “benefit” from the NRC.Separate Views of Commissioner Frederick M . BernthalUser fees may well be the wave of the regulatory future, and they have an undeniable philosophical appeal—after all, who can be against the benefactors of Federal regulatory activity paying the cost of that service? But for now I am convinced that user fees are an idea whose time has not come, and may never come. Nor has the condition that I set down initially as the sine qua non for my support of the user fee principle been met; namely that similar fees be required of other entities which benefit from government regulatory activity— that there be, in short, a level playing field. But Congress has spoken, and recognizing the need for the Commission to put forth a best effort to comply with the Congressional directive, the Commission has gamely submitted a plan whose principal (if not only) virtue is simplicity, and whose principal vice is too much of a good thing.Consider, for example, the next fiscal year: The Commission would require approximately one third of $405 million ($134 million) to be recovered by a “tax” 
only on operating power reactors, applicants for operating licenses and major materials licensees. No fees would be imposed on non-power reactors and the multitude of small materials licensees. No fees would be charged for the extensive work done by the staff in reviewing applications for

construction permits. Nor is there provision for the extraordinary effort which the staff puts forth on occasion to straighten out the ineptitude of some licensees. Thus, good utilities will be “penalized” for the mistakes of their less capable sister utilities.Or consider the more distant future. One of the larger programs within NMSS over the coming decade will be the review and licensing of the high level waste (HLW) repository, the beneficiaries of which include defense nuclear programs. The NWPA requires that DOE contribute a pro rata share (details of which are still under negotiation) to the waste fund to cover the costs of disposing of defense high level wastes. The Commission proposal for allocating user fees fails to tap the waste fund, and thus would indirectly require the utilities to subsidize the regulatory costs attendant to the disposal of defense HLW.An equitable allocation of costs for the regulation of low-level waste disposal has also been overlooked under the current proposal. As a result of the Low-Level Radioactive Waste Policy Amendments Act of 1985, significant resources will be expended by the Commission to support the development of criteria for additional LLW disposal capacity. Between 6 and 10 disposal facilities will ultimately be licensed either directly by the Commission or by Agreement States for unsited compacts. All beneficiaries of these efforts (i.e. all generators of low-level radioactive wastes who would lose disposal capacity should additional sites not be licensed) should be required to contribute to the true cost of these efforts. Recognizing the impracticality of billing every hospital, university, and radiopharmaceutical house separately, the Commission should have considered direct billing of States or compacts.The only justification for the simplistic system set forth herein by the Commission appears to be the fact that substantial administrative savings (to the tune of approximately 20 FTEs) can be realized by doing it this way. But Congress told the Commission only that it must collect up to one-third of its budget by charging user fees; it did not require the Commission to eliminate FTEs to do it, especially at the expense of an equitably administered program. Constitutional questions concerning user fees aside, the inequities in the current proposal arguably raised questions as to whether the Commission has been arbitrary and capricious in the way it has structured the collection of the Congressionally mandated fees.



Federal Register / V o l. 51, N o. 126 / Tuesday, July 1 , 1986 / Proposed Rules 24087The theory behind the legislation holds that those who benefit from the services provided by the Commission should pay, in part, for those services. Accepting this premise (which may in itself have problems when applied to regulation for the benefit of public health and safety), no one class of licensee should pay for “services” which benefit another. The user fee concept will ultimately sink or swim in court on its own merits. But it should be permitted to do so unburdened by arguments of inequity in its implementation.My reservations about the concept of user fees applied to regulatory agencies notwithstanding, if the concept is to be applied at all, it ought to be applied in a manner such that, insofar as possible, 
all entities which derive a “benefit” from the services we provide should share the cost of providing that “benefit.” I therefore can only endorse the alternative approach identified in the Federal Register Notice.Separate Views of Commissioner LandoW. Zech, Jr.I support the proposed rule only because the agency must move forward at this time to implement the statute. However for the future, given that annual charges are apparently contemplated under the statute for budgetary purposes on a continuing basis, I believe that the staff should prepare now to move toward an annual charge which would take into account, first, the amount of electricity produced by each licensee and, second, the resources which are expended by the Commission which fairly reflect the cost to the Commission of providing inspection and other services to the licensee. As I have been informed regarding the present situation, existing data are not adequate to permit a correlation between these two factors. Although, I understand that an annual charge across-the-board for all nuclear power plant applicants and licensees is the best the staff can do at this time, I am not satisfied with that.To summarize, my position is that, since we should expect to be required to assess an annual charge in future years, we need to work toward an annual charge which takes into account practical realities of the benefit of the electricity produced and the differences in the resources we expend on licensees because of the varying quality of licensee performances. I expect the staff to take the necessary steps now to have m place a system which would provide the information needed for such an annual charge and to implement this procedure as soon as possible.

I also agree that in the rulemaking, consideration should be given to whether all materials licensees who now are assessed a licensee fee should continue to pay the fee if they are not covered by the new annual charge under the proposed rule.Environmental Impact: Categorical ExclusionThe action required under this proposed rule is administrative and would not impact the environment. The Commission has determined pursuant to 10 CFR 51.22(a) that this proposed rule would be the type of action that is described in categorical exclusion 10 CFR 51.22(c)(1). Therefore, neither an environmental impact statement nor an environmental assessment has been prepared for this proposed rule.Paperwork Reduction Act StatementThis proposed rule contains no information collection requirements and, therefore, is not subject to the requirements of the Paperwork Reduction Act of 1980 (44 U .S.C. 3501 et seq.).Regulatory AnalysisThe NRC’s predecessor, the Atomic Energy Commission, adopted its first license fee schedule in the fall 1968, as codified in 10 CFR Part 170. The authority to collect fees was based on Title V  of the Independent Offices Appropriation Act of 1952 (IOAA) (31 U .S.C. 9701). That fee schedule covered power reactors, test and research reactors, fuel reprocessing plants and materials licenses. It was revised and updated in 1978 and 1984.The license fees were designated to recover a part of the costs of services attributable to identifiable recipients. Only those costs that were associated with the review of a license application and related to a specific identifiable beneficiary were used in the cost base for the establishment of the fee schedule.Certain costs under the Commission’s 1984 revised fee schedule in 10 CFR Part 170 (49 FR 21293), continued to be excluded from fees. Some of the costs that are excluded from the fee base are those associated with: (1) Research, (2) generic licensing activities, (3) standards and code development, (14) contested hearings, (5) International and State programs, (6) the Offices of Inspector and Auditor, (7) Congressional Affairs, and (8) Public Affairs.Section 7601 of the Consolidated Omnibus Reconciliation Act of 1985, enacted on March 20,1986, would require NRC, by rule, to establish an annual charge for its licensees, that

when added to other amounts collected, is estimated to be equal to thirty-three percent of the estimated costs incurred by the Commission. This section authorized NRC to expand its fee base to recover costs previously excluded such as research and generic licensing activities. This proposed rule reflects NRC’s interpretation of the intent of Section 7601. The foregoing discussion constitutes the regulatory analysis for this proposed rule.Backfit AnalysisThis proposed rule does not modify or add to systems, structures, components, or design of a facility; the design approval or manufacturing license for a facility; or the procedures or organization required to design, construct, or operate a facility. The proposed rule is administrative and would assess fees to recover allowable NRC costs for regulatory services provided by the Commission to operating nuclear power reactor licensees and applicants and major materials licensees. Accordingly, no backfit analysis pursuant to 10 CFR 50.109(c) is required for this proposed rule.Regulatory Flexibility CertificationIn accordance with the Regulatory Flexibility Act of 1980, 5 U .S.C. 605(b), and NRC Size Standards (50 FR 50241, December 20,1985), the Commission hereby certifies that this proposed rule would not have a significant economic impact upon a substantial number of small entities. The proposed rule would affect only commercial operating power reactor licensees and applicants and major materials licensees, only a few of whom may constitute a “small entity.”List of Subjects
10 CFR Part 171Annual charges, Nuclear materials, Nuclear power plants and reactors, Penalties.
10 CFR Part 51Administrative practice and procedure, Environmental impact statement, Nuclear materials, Nuclear power plants and reactors, Reporting and recordkeeping requirements.For the reasons set out in the preamble and under the authority of the Atomic Energy Act of 1954, as amended, the Energy Reorganization Act of 1974, as amended, and the Consolidated Omnibus Budget Reconciliation Act of 1985, the NRC is proposing to adopt a new 10 CFR Part 171.
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1. A  new Part 171 is added to Title 10, Chapter I, of the Code of Federal Regulations to read as follows:

PART 171— ANNUAL FEE FOR 
NUCLEAR POWER REACTOR 
OPERATING LICENSES OR 
APPLICATIONS AND MAJOR 
MATERIALS LICENSES

S e c .171.1 Purpose.171.3 Scope.171.5 Definitions.171.7 Interpretations.171.9 Communications.171.11 Notice.171.13 Annual fee: Nuclear power reactor operating licenses and applications.171.15 Annual Fee: Materials licenses.171.17 Payment.171.19 Savings provision.171.21 Enforcement.171.23 Collection, Interest, and penalties.Authority: Sec. 7601, Pub. L. 99-272,100 Stat. 146; sec. 301, Pub. L. 92-314, 86 Stat. 222, (42 U.S.C. 2201(w)); sec. 201, 82 Stat. 1242, as amended (42 U.S.C. 5841).
§ 171.1 Purpose.The regulations in this part set out the annual fee charged to persons with a major materials license and to persons licensed to operate a nuclear power reactor by the United States Nuclear Regulatory Commission or applying for an operating license for a nuclear power reactor.
§ 171.3 Scope.The regulations in this part apply to any person holding an operating license for a nuclear power reactor issued under Part 50 of this chapter, to any person applying for a license to operate a nuclear power reactor, and to any person holding a materials license as defined in this part.
§ 171.5 Definitions.“Budget” means the funds appropriated by Congress for the NRC for each fiscal year, and if that appropriation or a continuing resolution is not passed on September 1 for that fiscal year, the President’s budget proposal to Congress.“Commission” means the United States Nuclear Regulatory Commission or its duly authorized representatives.“Federal fiscal year” means a year that begins on October 1 of each calendar year and ends on September 30 of the following calendar year. Federal fiscal years are identified by the year in

which they end, for example, fiscal year 1987 begins in 1986 and ends in 1987.“Licensed to operate” means having a license issued pursuant to 10 CFR 50.57.“Materials license” means a source material (including byproduct material) license issued pursuant to Part 40 of this chapter, or a special nuclear material license issued pursuant to Part 70 of this chapter.“Nuclear power reactor” means a nuclear reactor licensed by the NRC and designed to produce heat in excess of 50 megawatts for the purpose of generating electricity.“Nuclear Reactor” means an apparatus, other than an atomic weapon, used to sustain nuclear fission in a self-suppporting chain reaction.“Person” means: (1) Any individual, corporation, partnership, firm, association, trust, estate, public or private institution, group, Government agency other than the Commission, any state or any political subdivision of or any political entity within a state, any foreign Government or nation or any political subdivision of any such government or nation, or other entity: and (2) any legal successor, representative, agent, or agency of the foregoing.“Source material” means: (1) Uranium or thorium, or any combination thereof, in any physical or chemical form; or (2) Ores which contain by weight one- twentieth of one percent (0.05%) or more of (i) uranium, (ii) thorium, or (iii) any combination thereof. Source material does not include special nuclear material.“Special nuclear material” means: (1) Plutonium, uranium-233, uranium enriched in the isotope 233 or in the isotope 235, and any other material which the Commission, pursuant to the provisions of section 51 of the Atomic Energy Act of 1954, as amended, determines to be special nuclear material but does not include source material; or (2) Any material artificially enriched by any of the foregoing, but does not include source material.
§ 171.7 Interpretations.Except as specifically authorized by the Commission in writing, no interpretation of the regulations in this part by an officer or employee of the Commission other than a written interpretation by the General Counsel will be recognized as binding on the Commission.

§171.9 Communications.All communications regarding the regulations in this part should be addressed to the Executive Director for Operations, U.S. Nuclear Regulatory Commission, Washington, DC 20555. Communications may be delivered in person to the Commission’s offices at 1717 H Steet NW., Washington, DC.
§171.11 Notice.Annual fees, applicable to appropriate NRC license holders and applicants for Operating Licensees (OL) and calculated in accordance with § § 171.13 and 171.15 of this part, will be published in the Federal Register on or before September 1 each year. The fees will become due and payable to the NRC on October 1 of each year. A  person licensed to operate a nuclear power reactor or a person issued a materials license subject to this part shall pay the annual fee in full for that year upon issuance of the license, excepting an applicant for an OL who has already paid an annual fee in the year of license issuance.
§171.13 Annual fee: Nuclear power 
reactor operating licenses and applications.(a) Each person licensed to operate a nuclear power reactor and each applicant for an operating license under review shall pay an annual fee for each nuclear power reactor unit for which the person holds an operating license or has an application under review at any time during the Federal fiscal year (FY) in which the fee is due. An application for an operating license is under review from the time the application is docketed until the operating license is issued or the applicant request the Commission in writing to suspend review until further notice.(b) The basis for the annual fee shall be the sum of NRC costs budgeted for each fiscal year for—(1) Research activities directly related to the regulation of nuclear power reactors;(2) Nuclear power reactor plant licensing, regulation, and inspection activities; and,(3) Safeguards activities for nuclear power reactors.(c) If the basis for the annual fee is greater than thirty-three percent of the NRC budget less total fees charged under § 171.15, then the maximum annual fee for each nuclear power reactor that is licensed to operate or for which an OL application is under active review shall be calculated as follows:



Federal Register / V ol. 51, No. 126 / Tuesday, July 1, 1986 / Proposed Rules 24089

NRC Budget for FY x .33 minus Fees charged under § 171.15 
Licensed Nuclear Power Reactors and OL Reactor Applicatio

(d) If the basis for the annual fee is times thirty-three percept minus the less than the total NRC budgeted costs
_____________ Basis for Annual Fee______________ _________
Licensed Nuclear Power Reactors and OL Reactor Applications

(e) The annual fee for each nuclear power reactor licensed to operate and each OL application under review due on October 1,1986, is $1.01 million,. Thereafter, annual fees will be calculated and assessed in accordance with § 171.11 of this part and this section.
§ 171.15 Annual fee: Materials licenses.(a) In those instances when the basis of NRC costs under § 171.13(b) exceeds the costs recoverable by the NRC under § 171.13(c), the ratio of the costs recoverable as fees to the basis for those fees will be factored into the calculation of the materials license fees calculated under this section as follows:

NRC budgeted costs x .33 Basis under § 171.13(b) = Factor
(b) Persons who conduct an activity licensed under: (1) Part 70, for Uranium Fuel Fabrication, (2) Part 40 for Uranimum Hexafluoride Production, (3) Part 70 for Uranium Fuel R&D and Pilot Plants, (4) Part 70 for Advanced Fuel R&D and Pilot Plants, and (5) Part 40 for Uranium Recovery—Conventional Mills will pay annual fees calculated as follows:

Budgeted costs NMSS & IE for the Category x Factor = Fee per License _ r No. o f Licenses
(c) Holders of more than one materials license will pay an annual fee equal to the cumulative total of the fees applicable to the licenses held.(d) The annual fees for materials licensees subject to fees under this section and due October 1,1986, are as follows:(1) Uranium Fuel Fabrication—$45,000(2) Uranium Hexafluoride Production—$14,500(3) Uranium Fuel R&D—$7,000(4) Advanced Fuel R&D—$7,000(5) Uranium Recovery-Mills—$23,000Thereafter, annual fees for these categories will be calculated and assessed in accordance with § 171.11 of this part and this section.

§ 171.17 Payment.Fee payments shall be by check, draft, money order, or Electronic Funds Transfer System made payable to the U.S. Nuclear Regulatory Commission.
§ 171.19 Savings provision.The annual fee required under the provisions of this part shall be in lieu of all fees due or amounts accrued under 10 CFR Part 170 of this chapter during the Federal fiscal year in which the annual fee is paid, provided however, that if any court of competent jurisdiction determines that any fee required by this part is unlawful for any reason, then any suspended fee or payment that otherwise would have been due under Part 170 of this chapter will become payable upon notice by the Commission.

= Fee per License/Application

total Materials Fees, then the annual fee shall be calculated as follows:
= Fee per License/Application

§ 171.21 Enforcement.If any person required to pay the annual fee fails to do so when due, the Commission may refuse to process any application submitted by or on behalf of the person with respect to any license issued to the person and may suspend or revoke any licenses.
§171.23 Collection, interest, and 
penalties.All annual fees will be collected pursuant to the procedures of 10 CFR Part 15. Interest and penalties on late payments will be assessed in accordance with 10 CFR Part 15, 4 CFR part 102, and other relevant regulations of the United States Government, as appropriate.
PART 51— ENVIRONMENTAL 
PROTECTION REGULATIONS FOR 
DOMESTIC LICENSING AND RELATED 
REGULATORY FUNCTIONS2. The authority citation for Part 51 continues to read as follows:Authority: Sec. 161, 68 Stat, 948, as amended (42 U.S.C. 2201): secs. 201, as amended, 202, 88 stat. 1242, as amended, 1244 (42 U.S.C. 5841, 5842).Subpart A  also issued under National Environmental Protection Act of 1969, secs. 102, 104,105, 83 Stat. 853-854, as amended (42 U.S.C. 4332, 4334, 4335): and Pub. L. 95-604, Title II, 92 Stat. 3033-3041. Section 51.22 also issued under sec. 274, 73 Stat. 688, as amended by 92 Stat. 3036-3038 (42 U.S.C. 
2021) .3. In § 51.22, the introductory text of paragraph (c) is republished and a reference to Part 171 is added to paragraph (c)(1), which is revised to read as follows:
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§ 51.22 Criterion for and identification of 
licensing and regulatory actions eligible for 
categorical exclusion. 
* * * * *(c) The following categories of actions are categorical exclusions:(1) Amendments to Part 0,1, 2, 4, 7, 8, 9,10,11,14,19, 21, 25, 55, 75, 95,110,140, 150,170, or 171 of this chapter, and actions on petitions for rulemaking relating to these amendments. * * * * *Dated at Washington, D.C., this 27th day of June 1986.For the Nuclear Regulatory Commission. Samuel J. Chilk,
Secretary of the Commission.[FR Doc. 86-14896 Filed 6-30-86; 8:45 am] 
BILLING CODE 7590-01-M
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DEPARTMENT OF EDUCATION 

34 CFR Part 30

Debt Collection: What Provisions 
Apply to Administrative Offset?

a g e n c y : Department of Education. 
a c t i o n : Notice of Proposed Rulemaking.
s u m m a r y : The Sècretary of Education (Secretary) proposes regulations governing the use of administrative offset to collect debts held by the Secretary. The proposed regulations would also establish procedures for requesting other Federal agencies to collect by offset debts held by the Secretary and for processing requests for offset by the Secretary on behalf of other Federal agencies.
DATE: Comments must be received on or before July 31,1986.
ADDRESS: Comments concerning these proposed regulations should be addressed to the U.S. Department of Education, Financial Management Service, Room 3109, FOB #6, 400 Maryland Avenue, S.W., Washington,D.C. 20202. All comments submitted in repsonse to these proposed regulations will be available for public inspection during and after the comment period, at this address between the hours of 8:30 am and 4:00 pm, Monday through Friday of each week, except Federal holidays.Proposed §30.23, 30.24, and 30.25 contain information collection requirements. A  copy of any comments that concern information collection requirements should also be sent to the Office of Management and Budget at the address listed in the Paperwork Reduction Act section of this preamble. 
FOR FURTHER INFORMATION CONTACT: Frank Stidman (202) 245-2964. 
SUPPLEMENTARY INFORMATION: The Secretary proposes rules governing the procedures used to collect debts by administrative offset. The proposed regulations that would establish these procedures are in a companion document published in the same separate part of this issue of the Federal Register because they are also being promulgated as final regulations solely for the purposes of 1RS income tax refund offsets. For all offsets other than the 1RS tax refund offsets, the general offset procedures are only proposed rules, and will not be used for other offsets until after the Secretary has considerd public comment and published them as final regulations. This outcome is provided under §30.20(f) of the final regulations published in the companion document. That paragraph will be deleted when the proposed regulations become final.

The basis for the proposed general offset regulations and a section-bysection analysis of those regulations are discussed in the following paragaphs. The 1RS tax refund offset procedures are discussed in the preamble to the companion final rulemaking document published in this same separate part of this issue of the Federal Register. The Secretary urges readers interested only in the 1RS offset procedures to first review the discussion in this preamble in order to understand the general offset procedures which are modified for 1RS tax refund offset purposes by § 30.33. As stated above, the actual regulations proposed in this document appear in the companion final rulemaking document.Courts have long recognzied a common law right of the United States to collect debts by administrative offset against payments owed debtors. From time to time, the Secretary has used this authority to collect debts owed the United States. In 1983, Congress created new statutory authority for the use of administrative offset by Federal agencies, and required the agencies to prescibe regulations addressing that authority. See 31 U .S.C. 3716, Pub. L. 97- 452 (Janyary 12,1983)(§3716). On March 9,1985, the U.S. Department of Justice (DOJ) and the General Accounting Office (GAO) jointly promulgated rules for Federal agencies to follow in implementing the authority conferred by section 3716. See 4 CFR Parts 101-105. Those rules require, among other things, that[cjollection by administrative offset will be undertaken in accordance with these standards and implementing regulations esatablished by each agency on all claims which are liquidated or certain in amount in every instance in which such collection is determined to be feasible and not otherwise prohibited.The proposed regulations would establish procedures governing offset by the Secretary under section 3716, as well as offsets under the common law and other applicable authority. Offset would be used to collect the full amount of debts owed the Secretary, including accrued interest, late fees, collection costs, and other charges incident to the debt. See, e.g., 4 CFR 102.13.Section 3716 requires that agency regulations addressing offsets taken under that section be based on the following three factors: (1) The best interests of the United States Government; (2) the likelihood of collecting a claim by administrative offset; and (3) for collecting a claim by administrative offset after the 6-year period for bringing a civil action on a claim under section 2415 or title 28 of the United States Code has expired, the

cost-effectiveness of leaving a claim unresolved for more than 6 years. These proposed regulations reflect the Secretary’s consideration of these factors. In addition, in order to establish regular procedures to be used by the Secretary in carrying out his duty to collect debts by offset, these proposed regulations would set forth those procedures in detail.Generally, these proposed regulations would establish the following procedures for administrative offset: Before initiating an offset, the Secretary would notify the debtor of the proposed offset, of the nature and amount of the debt, and of the debtor’s right to inspect and copy documents relating to the debt, to a review within the Department of the existence and amount of the debt, and to an opportunity to enter into an agreement with the Secretary to repay the debt in lieu of offset. The deadlines for requesting these rights, and the content of written requests for exercising these rights, would be addressed by the proposed regulations. The proposed procedures would also govern when the Secretary grants an oral hearing to a debtor seeking review of the debt within the Department, and how such hearings are conducted. The proposed regulations would establish procedures for inter-agency offsets involving the Department, and for applying funds recovered by offset against multiple debts owed by a debtor. After the proposed provision regarding multiple debts, the final regulation regarding tax refund offset appears. This section incorporates the general offset procedures with modifications, as necessary, to accommodate the unique requirements of the tax refund offset process. Finally, the proposed regulations would establish procedures governing reports to credit bureaus with respect to debts held by the Secretary of Education.Also, because thè Secretary plans to promulgate regulations regarding other aspects of the debt collection process of the Department, these regulations are proposed to appear as Subpart C of what will be the Department’s overall regulations regarding the debt collection process. The other subparts of Part 30 are reserved for the other debt collection regulations.Overall, the offset procedures included in these proposed rules reflect the requirements of the joint GAO/DOJ regulations, and include some amplification of those requirements as appropriate. The procedures governing tax refund offsets would differ from the general offset procedures to the extent required by the authorizing statute or by
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the logistics of the tax refund offset process as it is structured under regulations of the Internal Revenue Service. 26 CFR 30.6402-6T.The citation of legal authority appearing after the various sections of these regulations includes references to section 3716(b), to 20 U.S.C. 1221e- 3(a)(1), and to the Secretary’s general offset authority under 20 U.S.C. 1226a-l. Various other statutory provisions contain authority for the promulgation of these rules with respect to particular programs administered by the Secretary. 
See, e.g., 20 U .S.C. 1082(a) (Guaranteed Student Loan Program). These supplemental authorities have been omitted from the citations of legal authority contained in these rules for the sake of brevity. This omission is not intended to limit in any way the programs or activities under which the Secretary is authorized to engage in offset under these or other procedures. Further, the Secretary reserves the right to rely on these other authorities to support these regulations.Proposed § 30.20 would describe generally the scope of the regulations and set forth the various sources of the authority of the Secretary to collect a debt by administrative offset. Paragraph (c) describes those circumstances in which the offset authority of § 37.16 is unavailable as a means of collecting a debt. In such circumstances, the Secretary may still use offset to collect the debt under the common law or other applicable authority. In this respect, these proposed regulations would adopt the position taken by the joint GAO/DO} regulations, see 49 FR 8891 (March9.1984) , and the Comptroller General in a recent decision (B-219781, September3.1985) , that section 3716 did not abrogate the common law right of the United States to collect its debts by administrative offset.In keeping with the GAO/DOJ regulations, proposed § 30.21 would require that a debt to be collected by offset be liquidated or certain in amount, and that offset be feasible. The Secretary understands the term “liquidated or certain in amount” to mean that the amount of the debt is ascertainable by reference to recognized standards including but not limited to, arithmetical processes. Thus, an arithmetic error by the Secretary in calculating the amount of a debt to be collected by offset would be irrelevant to whether the debt is “liquidated or certain in amount” under these regulations.Proposed § 30.21 would also make clear that whether offset is feasible is a determination left to the sound discretion of the Secretary. This

discretion would extend both to whether offset is feasible, and to whether this determination is made as to individual debts or offsets, or classes of debts or offset. In making this determination, the Secretary would consider whether the offset will further and protect the interests of the Government, including the effect of the offset on the program involved. In order to ensure that grantees and contractors against whom offsets are taken nevertheless carry out their responsibilities under grants and contracts awarded by this Department, the Secretary intends to use his authority under 20 U.S.C. 1226a-l to pay by way of reimbursement, rather than by advance, to such recipients in appropriate cases.Proposed § 30.22 describes the notice that the Secretary would give a debtor before collecting a debt by offset. This notice would include, among other things, a description of the debtor’s opportunity to inspect and copy documents maintained by the Secretary pertaining to the debt, and of the debtor’s opportunity to obtain a review within the Department of Education of the existence or amount of the debt.This section also makes clear that when a debtor has already been provided an opportunity equal to that assured under these rules to inspect and copy documents or to obtain a review of the debt, the Secretary would not be required to provide the debtor an additional opportunity before offset. For example, many debts which would be subject to offset under these proposed regulations arise from audit findings that are subject to review by the Education Appeal Board (EAB) established under 20 U.S.C. 1234; others arise from findings for which an informal appeal process is provided, such as that given under 34 CFR 668.13. If the Secretary has already provided a debtor the opportunity for EAB or other administrative review within the Department equal to that provided under these rules, he would not provide a new opportunity for review before offsetting the debt, even if the debtor did not take advantage of the opportunity for administrative review previously provided. Likewise, if an opportunity has been made available to a debtor to inspect and copy documents relating to the existence or amount of the debt in an EAB or other review, the Secretary would not be required to make that opportunity available again before offset of the debt.Proposed § 30.23 would require that a debtor who wants the opportunity to inspect and copy Department documents relating to the debt must request that opportunity in writing not more than 15 days after receiving notice of the

proposed offset. The Secretary intends that the opportunity to inspect and copy documents would pertain only to documents directly relating to the debt at issue, and would not include documents directly relating only to other debts or debtors.Proposed § 30.24 describes the procedures for obtaining a review within the Department of the existence or amount of debt subject to a proposed offset. The debtor would be required to request the review within 15 days after receiving the notice under § 30.22. The date by which the debtor would have to file those documents regarding the debt would depend upon whether the debtor had requested an opportunity to inspect and copy documents relating to the debt. If the debtor had requested an opportunity to inspect and copy documents, the debtor would have to file records within fifteen days after the date on which the debtor completed inspection of the documents, or, if the debtor never inspected the documents, the last day on which the records were made available to the debtor for inspection and copying. However, if the debtor never requested any opportunity to inspect and copy documents, the debtor would have to file the documents within 15 days after receiving the notice under § 30.22.Section 30.25 describes how a debtor would be able to request an oral hearing. The standards for determining* when the Secretary would grant an oral hearing are limited. Section 30.26 specifies the minimum requirements for an oral hearing. As a matter of practice, an oral hearing granted under this proposed section would be conducted in a location specified in a notice to the debtor. Generally, the location would be Washington, D.C., or at a regional office of the Department. If appropriate, an oral hearing might be conducted by telephone conference call.Proposed § 30.27 would establish procedures for a debtor to request that the Secretary enter into an agreement with the debtor for repayment of the debt instead of conducting an offset. Under paragraph (d), the Secretary would decide whether to enter into such an agreement in the exercise of sound discretion, after considering the best interests of the Government and fairness to the debtor.Proposed § 30.27(e) would require a debtor who enters into such an agreement to waive any right to further review by the Secretary on the underlying debt. This new debt would be collected by the Secretary using the various collection tools at his disposal, including administrative offset. Any



24094 Federal Register / Vol. 51, No. 126 / Tuesday, July 1, 1986 / Proposed Rulesreview incident to that offset would pertain only to the new debt arising from breach of the agreement, not to the debt that was the subject of the agreement. Further, the case law is firm that except when expressly agreed to by the parties, a creditor may proceed on an underlying debt in cases where a debtor has breached a repayment agreement. Segrist v. Crabtree, 131 U.S. 287, 289-90 (1889). Therefore, the Secretary has retained the discretion in these regulations to proceed on the original debt or on the repayment agreement.Proposed § 30.27 addresses only those agreements that are the direct result of the offset procedures in these rules. The Secretary intends that this same understanding and result apply to debts arising from the breach of any agreement executed by a debtor under which the debtor agrees to repay a preexisting debt. The Secretary intends to incorporate this understanding and result in general rules governing debt collection.Proposed § 30.28 would describe the circumstances under which the Secretary would conduct an offset prior to completing the procedures set forth in §§ 30.22-30.27.Proposed § 30.29 would establish procedures for the Secretary to use in collecting by offset a debt held by another Federal agency. Proposed § 30.30 would establish procedures for the Secretary to use in requesting another Federal agency to collect by offset a debt held by the Department. In either case, the Secretary expects that the Department and the other agency involved would exchange such information as is necessary to enable both agencies to determine independently the feasibility of the offset. However, the Secretary would not attempt to gauge how an offset the Secretary requests another agency to perform would affect programs administered by the other agency. Similarly, these proposed regulations would not require another agency to assess how an offset it requests the Secretary to conduct would affect programs administered by the Secretary. Indeed, such a determination would properly be made only by the Secretary, pursuant to his authority to administer programs of the Department.Proposed § 30.31 would state that the Secretary applies funds recovered through an offset of multiple debts in the manner that the Secretary determines would best serve the interests of the Government.The proposed regulations would provide that the Secretary can disregard late-filed requests for access to

documents, § 30.23(c), administrative review, § 30.24(c), and repayment agreements, § 30.27(c) and proceed to offset or refer the debt for offset. In addition, the regulations would provide that the Secretary may decline to consider in his review, including any oral hearing, any information, documents, and contentions of the debtor not included in the request for review, § 30.25(e). The Secretary may on occasion consider late-filed requests, information, documents or contentions where he determines, in light of staff resources and time available, that to do so would not jeopardize the Department’s ability to offset, or refer the debt for offset, in a timely manner. This concern is particularly critical for IRS tax refund offsets. See discussion in the companion final rulemaking document.The regulations also would require that, as a condition for the Secretary’s consideration of a request for access to documents, administrative review, or an oral hearing, the request be sent to the proper address and adequately identify the debtor and the debt for which the request is made. A  debtor’s failure to identify properly the debt and properly file the request could prevent timely completion of the pre-offset process by the Department. Once again, this consideration is particularly critical to the tax refund offset process. See the discussion in the companion final rulemaking document.Section 30.35 contains the requirements for reporting debts to agencies. Because that section will be used primarily in connection with the tax refund offset procedures, it is described in the companion final rulemaking document for tax refund offsets. However, for all offsets other than IRS tax refund offsets, § 30.35 is a proposed rule.Executive Order 12291These proposed regulations have been reviewed in accordance with Executive Order 12291. They are not classified as major regulations because they do not meet the criteria for major regulations established in the Order.Regulatory Flexibility Act CertificationThe Secretary certifies that these proposed regulations will not have a significant economic impact on a substantial number of small entities. While some small local educational agencies and non-profit organizations would be affected by these regulations, the Secretary does not expect the total number of these entities to be significant in comparison to the total number of entities subject to these regulations.

Paperwork Reduction Act of 1980Sections 30.23, 30.24, and 30.25 contain information collection requirements. As required by Section 3504(h) of the Paperwork Reduction Act of 1980, the Department of Education will submit a copy of these regulations to the Office of Management and Budget (OMB) for its review. Organizations and individuals desiring to submit comments on the information collection requirements should direct them to the Office of Information and Regulatory Affairs, OMB, Room 3002, New Executive Office Building, Washington, D.C. 20503; Attention Joseph F. Lackey, Jr.Invitation to CommentInterested persons are invited to submit comments and recommendations regarding these proposed regulations.All comments submitted in response to these proposed regulations will be available for public inspection, during and after the comment period, in Room 3109, FOB #6, 400 Maryland Avenue, S.W ., Washington, D.C., between the hours of 8:30 a.m. and 4:00 p.m., Monday through Friday of each week, except Federal holidays.To assist the Department in complying with the specific requirements of Executive Order 12291 and its overall requirement of reducing regulatory burden, the Secretary invites comment on whether there may be further opportunities to reduce any regulatory burdens found in these proposed regulations.Assessment of Educational ImpactThe Secretary particularly requests comments on whether the regulations in this document would require transmission of information that is being gathered by or is available from any other agency or authority of the United States.List of Subjects in 34 CFR Part 30Claims, Debt collection.Citation of Legal AuthorityA  citation of statutory or other legal authority is placed in parentheses on the line following each substantive provision of these proposed regulations.Dated: June 27,1986.(Catalog of Federal Domestic Assistance Number: Not Applicable)William j. Bennett,
Secretary o f Education.[FR Doc. 86-14894 Filed 6-30-86; 8:45 amj 
BILLING CODE 4000-Q1-M
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DEPARTMENT OF EDUCATION 

34 CFR Part 30

Debt Collection: What Procedures 
Does the Secretary Follow for IRS Tax 
Refund Offsets?

AGENCY: Department of Education. 
a c t i o n : Final regulation and invitation to comment.
s u m m a r y : The Secretary of Education (Secretary) amends Part 30 of Title 34 of the Code of Federal Regulations to establish procedures for referring to the Secretary of the Treasury debts owed to The Department of Education for collection by offset against Federal income tax refunds. Due to the immediate need for these procedures, the Secretary here publishes the procedures as final regulations with an invitation to comment. These regulations are intended to strengthen the ability of the Secretary to collect outstanding debts.
d a t e s : These regulations take effect either 45 days after publication in the Federal Register, or later, if Congress takes certain adjournments, with the exception of § § 30.23-30.25. Sections 30.23, 30.24, and 30.25 will become effective after the information collection requirements contained in those sections have been submitted by the Department of Education and approved by the Office of Management and Budget under the Paperwork Reduction Act of 1980. If you need to know the effective date of the IRS tax refund offset regulations, call or write the contact person listed below.Comments must be received on or before July 31,1986. 
a d d r e s s e s : Comments should be addressed to the U.S. Department of Education, Financial Management Service, Room 3109, FOB #6, 400 Maryland Avenue, S.W ., Washington,D.C. 20202. All comments submitted in response to these final regulations will be available for public inspection, during and after the comment period, at this address between the hours of 8:30 am and 4:00 pm, Monday through Friday of each week, except Federal holidays.A  copy of any comments that concern information collection requirements should also be sent to the Office of Management and Budget at the address listed in the Paperwork Reduction Act section of this preamble. 
fo r  f u r t h e r  in f o r m a t io n  c o n t a c t : Frank Stidman (202) 245-2964. 
SUPPLEMENTARY INFORMATION: The Secretary amends Part 30 of Title 34 of the Code of Federal Regulations to

establish procedures he will follow to implement the authority for Federal agencies to refer debts to the Department of the Treasury for collection by offset against tax refunds owed to named persons. See 31 U.S.C. 3720A. Under this authority, the Internal Revenue Service (IRS) may collect by offset against refunds payable after December 31,1985 and before January 1, 1988 debts referred by Federal agencies. 26 U.S.C. 6402(d); Pub. L. 98-369, 2653(c), 98 Stat. 1156. The Secretary has gained considerable experience in implementing the tax refund offset initiative for refunds payable for the 1985 tax year. As a result of that experience, the Secretary believes that there is an immediate need to establish certain rules governing procedures applicable to the tax refund offset initiative for the coming year.The procedures for the tax refund offset initiative contained in these rules closely resemble the procedures proposed for other offsets performed or requested by the Secretary (see the Notice of Proposed Rulemaking published as a companion document in this same separate part of this issue of the Federal Register). In order to avoid promulgating confusing regulatory provisions, the Secretary is using a format for these rules that would establish procedures applicable to all offsets, with special provisions applicable to tax refund offsets set forth in § 30.33. The Secretary is publishing these rules as final regulations only for purposes of tax refund offsets. For all other offsets, the provisions of § § 30.20- 30.31 and 30.35 are announced as proposed rules in the companion document in this issue of the Federal Register. Thus, for all offsets other than the IRS tax refund offsets, the general offset procedures set forth below are not final rules, and will not be used for other offsets until after the Secretary has considered public comment, revised the rules as appropriate in response to those comments, and published them as final regulations. The regulations provide for this outcome in § 30.20(f) which will be deleted when the regulations proposed in the companion document become final.The Secretary is concerned that the public also have a genuine opportunity to comment on the tax refund offset procedures. Thus, the Secretary is seeking comment on the tax refund offset procedures at this time. The Secretary will carefully consider any comments made on these procedures, and intends to publish his response to those comments, and appropriate revisions to these procedures in response thereto, together with his

response to comments submitted regarding the general offset rules.This preamble discusses only the IRS tax refund offset procedures and the consumer reporting agency procedures. The preamble of the companion proposed rulemaking document published in this same separate part of this issue of the Federal Register discusses the general offset procedures. Because the IRS tax refund offset procedures rely extensively on the general offset procedures, the Secretary urges readers to review the preamble to the companion notice of proposed rulemaking document before reading the following discussion regarding IRS tax refund offsets.Tax Refund OffsetsAs noted above, these regulations are final as they relate to the tax refund offset process. Under these final regulations, the Secretary follows, with some changes, the procedures in § § 30.20-30.28 before he refers a debt to the Secretary of the Treasury for collection by offset against a Federal tax refund. See  the companion notice of proposed rulemaking document published in this same separate part of this issue of the Federal Register for a discussion of the procedures in those sections. Section 30.33 describes the modifications to the general offset procedures. These modifications are adopted to comply with 31 U .S.C. 3720A, the authorizing statute, and 26 CFR301.6402- 6T, the implementing regulations issued by IRS, and to permit the Department to resolve in an efficient and timely manner the very large numbers of requests for inspection and copies of records, for repayment agreements, and for administrative reviews regarding their debts, which the Department expects under the tax refund offset program, based on its experience this past year.These regulations contain several deadlines for a debtor’s submission of requests and other matters to the Secretary. IRS regulations permit the Secretary to refer debts no later than December 1 of each year for offset against tax overpayments for that tax year. 26 CFR 301.6402-6T(c)(l). Unless the Secretary completes the pre-offset review procedure required by the statute for IRS offset before that date, he cannot certify that the required review has been completed, and therefore cannot refer that debt to the IRS for offset. 26 CFR301.6402- 6T(c)(2), (b)(4). Under current procedures, staff and time limitations may prevent the Secretary from reviewing and referring for offset accounts of debtors whose objections to



24096 Federal Register / V ol. 51, No. 126 / Tuesday, July 1, 1986 / Rules and Regulationsoffset are meritless, if they request review of their debts shorlty before the December 1 IRS deadline. Another opportunity to collect that debt by offset may never occur.The statute requires a Federal agency to provide a debtor with notice of a proposed IRS offset and at least sixty days within which to present evidence regarding the debt. 31 U.S.C. 3720A(b). Because securing evidence of the date of receipt of the notice is costly and potentially time-consuming and the Secretary considers five days an adequate period for almost all notices to be delivered by mail, the regulations allow five mailing days in addition to the statutory minimum of 60 days from the date of the notice of proposed offset within which to request review. The date of the notice is the date shown on the notice letter as its date of issuance. Use of the notice date rather than its receipt date will eliminate confusion and disputes regarding calculation of the sixty-five day period and other deadlines in the regulations.As described in more detail in the explanation of the waiver of proposed rulemaking in this preamble, this past year the Secretary excluded from referral to the IRS for offset many debts which were in all likelihood enforceable, because he was unable to provide the requested administrative review or other relief before the deadline for referral of those accounts to the IRS for offset. The exclusion of such accounts in the coming offset cycle would entail great costs to the taxpayer.Moreover, the lack of deadlines and other procedural requirements for requests for review and other relief caused additional problems after referral with regard to accounts that were referred for offset. After referring accounts to the IRS for tax year 1985, the Secretary continued to honor requests for review and other relief with regard to those referred accounts.In those cases in which the Secretary determined, after the requested review, that offset was not warranted, he rescinded the previous request for offset, or, if the offset had already taken place, returned the offset funds to the debtor.The Secretary expected the volume of these post-referral requests to be manageable, and thus saw no need to establish a rule requiring such requests to be submitted before the referral deadline. In fact, the volume of oral and written requests for review received after that referral took place has been very large, taxing the limited staff resources available to perform the requested reviews, and resulting not only in a growing backlog of such requests, but in the diversion of staff

from normal loan collection responsibilities for several months. Further, when information indicating that offset of a debt would be inappropriate comes to light in a post- referral review, numerous time- consuming and costly exchanges between the Secretary, the IRS, the Treasury, and the debtor are often required to effect a withdrawal of the Secretary’s referral of the debt to the IRS, or if necessary, return of offset funds to the debtor.To avoid this combersome process, and to alleviate the loss to the taxpayer from excluded accounts and diversion of resources from other collection functions, it is necessary to establish deadlines and other procedural requirements governing requests for review and other relief. These rules require that such requests be filed at a time and in a manner that will permit the Secretary to comply with substantially all requests for relief before the IRS referral deadline.The regulations condition the Secretary’s consideration of a debtor’s request for access to documents, administrative review, and an oral hearing, on the debtor’s submission of the request to the proper address, along with adequate information identifying the debtor and debt. The Department uses its regional offices, collection contractors, and certain guarantee agencies to maintain records on delinquent accounts which it proposes to collect by offset. The Department may use these different parties to print or mail notices to debtors, to accept repayment agreements regarding accounts for which that office or agency is responsible, and to provide documents in their possession upon request of the debtor. The Secretary anticipates that each notice of proposed tax refund offset will clearly identify the debt, the program under which it arises, the Social Security number of the debtor, and the address to which a debtor must send a request for access to records, a repayment agreement, and an administrative review. The inclusion of this information in the debtor’s various requests, and the submission of such requests to the proper address, will ensure timely completion of the preoffset process in keeping with IRS deadlines.In the case of Guaranteed Student Loan Program accounts originally held by a guarantee agency having an agreement with the Secretary under 20 U.S.C. 1078(b), the Secretary may provide an initial administrative review to a debtor by means of a review and initial determination by the guarantee agency that originally held the debtor’s

loan and now maintains records of that loan account. In such instances, the agency conducts the review in accordance with the procedures established in § 30.33, and uses the same criteria as Department officials in determining whether debts are past-due and legally enforceable. The guarantee agencies are generally familiar with those criteria from their participation in the Guaranteed Student Loan Program. If the debtor disputes this initial determination, the debtor may obtain a review within the Department by submitting to the guarantee agency that made the initial determination a request for such a review within seven days after the date of the initial determination. The Secretary then provides a review within the Department, based on any information, documents and contentions provided by the debtor in the original request for administrative review, and any additional matter provided in or with this request for additional review within the Department.Besides time-frames different than those used for general offsets, the tax refund offset procedures differ in the issues regarding which the debtor may seek records and Departmental review. The statute permits offset of “past-due, legally enforceable” obligations. The regulations therefore permit debtors to inspect records, present evidence and contentions, and secure an administrative review regarding the past-due status, existence, amount, and legal enforceability of the debt to be collected.Unlike the reduction of tax overpayments authorized under 26 U.S.C. 6402(c) to collect past-due child support, which has been characterized as a refund “intercept” program, the collection of debts owed to Federal agencies authorized by 26 U .S.C. 6402(d) and 31 U.S.C. 3720A is a collection by offset, as recognized in IRS regulations. The Federal government has long had, and exercised, the right to collect its debts by offset against tax refunds. Section 3720A does not abrogate or change that right of offset, but does establish procedures for Federal agencies wishing to use such offsets. Therefore, in determining whether a debt is “ legally enforceable” , the Secretary gives weight to contentions and evidence that demonstrate that the debt is not enforceable by way of offset. For example, a debt is “ legally unenforceable” within the meaning of 31 U.S.C. 3720A if the debtor proves that the debt was discharged in bankruptcy, since the discharge by law bars any action to offset the debt as a personal



Federal Register / V ol. 51, No. 126 / Tuesday, July 1, 1986 / Rules and Regulations 24097obligation of the debtor. 11 U.S.C. 524(a)(2). Expiration of the statute of limitations applicable to a lawsuit to collect a debt, on the other hand, creates an affirmative defense that could prevent judicial enforcement of the debt, but does not bar collection of that debt by offset. The Secretary therefore considers a debt “legally enforceable” by offset even though such a debt could not be collected by a lawsuit against the debtor. (Similarly, offsets under the general offset procedures proposed in these regulations would not be barred by the expiration of applicable statutes of limitation, with the exception of the ten-year period applicable to offset under the authority of section 3716.)Reports to Consumer Reporting AgenciesSection 30.35 establishes procedures for reporting debts to consumer reporting agencies. As with the rest of these regulations, this section is promulgated as a final regulation for purposes of IRS tax refund offsets and is proposed for all other offsets in the companion notice of proposed rulemaking document published in this same Separate part of this issue of the Federal Register.IRS regulations require the Federal agency referring debts for collection by tax refund offset to first report those debts to consumer reporting agencies. 26 CFR 301.6402-6T(b)(5). This Department has reported information on a large number of delinquent student loan accounts it holds to consumer reporting agencies (“credit bureau organizations” , as they are referred to in 20 U.S.C. 1080(b)(2)), in accordance with the requirements of 31 U.S.C. 3711(f). Both 31 U.S.C. 3711(f) and 31 U.S.C. 3720A require a 60-day notice period and an opportunity for an administrative review of the debt. In the reviews conducted under § 3711(f), the Secretary has considered any arguments concerning the existence, amount, enforceability or past-due status (or “overdue” status, to use the terminology of 31 U.S.C. 3711(f)(1)) of the debt. Thus, the issues on which review has been accorded in pre-reporting reviews have in practice been the same as those in tax refund offset reviews. To make the pre- reporting procedure more expeditious, and to clarify the debtor’s opportunity to inspect records and secure an administrative review, the Secretary here adopts the same procedures for reporting delinquent debts to credit bureaus as are used for tax refund offsets. Thus, under these rules, the Secretary may provide a single notice and an opportunity for review applicable to both enforcement actions.

One issue that has arisen regarding credit bureau reports is how the Secretary should report the status of certain debts where the debtor stopped making payments to the Secretary. The Secretary has specific statutory authority to disclose to credit bureaus the repayment status of accounts under the National Direct Student Loan (NDSL) Program, Title IV-E of the Higher Education Act of 1965, as amended, and the Guaranteed Student Loan (GSL) Program, Title IV-B of that Act. See, e.g. the Consolidated Omnibus Budget Reconciliation Act of 1985, Pub.L. 99-272,16023,16029 (April 7,1986). These NDSL and GSL obligations, although based originally on loans repayable in installments, have been accelerated either by the previous holder or by the Department. These obligations are therefore due in full at the time of the Department’s demand for payment, and are overdue if not immediately repaid. If the debtor does not repay the debt in full, enter into a repayment agreement, or honor such an agreement once executed, the Secretary thereafter reports to a credit bureau the full outstanding balance of a GSL or NDSL account as overdue, after according the debtor the requisite opportunity for review, in accordance with § 30.27(e).After the Secretary reports information on a past-due debt to a credit bureau, the Secretary, as required by 31 U .S.C. 3711(f)(1)(E), promptly reports to the credit bureau, usually on a monthly basis, the status of that account. These reports include any payments recently received and the remaining outstanding balance on the account. In addition, the Secretary promptly verifies or corrects the information previously provided to a credit bureau when requested to do so by the agency. The Secretary does not repeat the notice and review process applicable to his initial report to a credit bureau before making these update reports on the status of overdue GSL and NDSL accounts. Although the Secretary may delay collection of the claim by offset while the debtor is making payment on the debt, until the debt is repaid in full the Department’s claim remains the same as that for which notice and an opportunity for review has already been given before the first report to a credit bureau.Waiver of Proposed Rulemaking—Tax Refund Offset ProcedureThe Secretary promulgates these final regulations to establish procedures applicable to the collection of debts by tax refund offset under the exemption from rulemaking requirements in 5

U.S.C. 553(b)(A) for rules of procedure. This exemption also applies to these regulations as they relate to other offsets. However, in keeping with the Department’s policy of soliciting comment on rules prior to their promulgation in final form whenever feasible, the procedures governing other offsets are announced as proposed rules in the companion document published in this same separate part of this issue of the Federal Register. As explained below there is an immediate need for regulatory procedures governing tax refund offsets.For those provisions of these regulations which apply to tax refund offsets, including § 30.33, the Secretary also finds that issuance of these regulations as proposed rules under 5 U.S.C. 553(b) would be impracticable and contrary to the public interest, and therefore issues these regulations as final rules with regard to tax refund offsets.In the Secretary’s view, implementation of the tax refund offset initiative in 1986-87 through regulations is essential to effective Federal debt collection, and to the integrity of Federal programs. As noted above, the IRS has established a deadline, of December 1 for referral of debts to be collected by offset against tax refunds. By that date, the Secretary must have provided to each debtor whose account he proposes to refer to the IRS a notice of proposed offset, a period of at least 60 days within which to submit evidence regarding that debt, and, upon request, an administrative review. In addition, the Secretary makes available to the debtor, upon request, documents of the Department pertaining to the debt. To complete this notice, document production, and review process for a single debt before December 1, 1986, the process must begin in August 1986. To complete this process for the great number of debts which the Secretary expects to refer toe the IRS this fall, notices must be sent beginning in early August.The Secretary’s experience in the first year of the tax refund offset program has demonstrated an urgent need to adopt, for the next round of offsets, firm deadlines and other procedural requirements for requests for administrative review, access to documents, and repayment agreements, in order to ensure that all debtors who intend to request such relief seek and receive it before the December 1,1986 referral deadline. In 1985, the Secretary was not able, before the referral deadline imposed by the IRS, to complete requested reviews, provide



24098 Federal Register / V ol. 51, N o. 126 / Tuesday, July 1, 1986 / Rules and Regulationsaccess to records, or negotiate requested repayment agreements with a substantial number of debtors. The Secretary excluded these accounts from referral to the IRS for offset, because, under IRS regulations, he may only refer a debt to the IRS if he certifies that all relief requested before referral to which the debtor is entitled has been granted. Debtors’ failure to identify accounts adequately, to explain fully their objections to the proposed offsets, and to submit requests for review, documents and repayment agreements in a timely manner contributed greatly to the Secretary’s inability to provide the requested review or other relief on the excluded accounts before the referral deadline. The Secretary’s experience with requests for review and other relief this past year strongly suggests that a great many of the excluded accounts would eventually have been determined to be enforceable and properly subject to offset. Thus, the lack of deadlines and other procedural requirements for requests for review or other relief allowed many debtors to avoid offset on fully enforceable debts simply by filing tardy or incomplete requests before referral to the IRS. Another opportunity to offset these accounts may never recur.A  greater number of debtors can be expected to avoid offset, with a corresponding increase in loss to the taxpayer, by the submission of tardy or incomplete requests for review and other relief prior to the referral deadline of December 1,1986, unless these rules are made applicable to the 1986 tax year offset process.This is true for two reasons. First, the Secretary expects to refer substantially more accounts to the IRS for offset for the 1986 tax year than the 600,000-plus accounts referred this past year. Second, this problem is likely to be seriously exacerbated by the success of the tax refund offset program during the first year and the publicity that has accompanied that success. During the first year, many debtors apparently ignored notifications from the Department of the proposed offset of their debts. However, when actual offsets began in early February 1986, attended by considerable publicity, many of these debtors immediately requested review and other relief from the Department. The Secretary believes that debtors are now well aware of the success of the IRS offset program, and will therefore be much less likely in the coming year to ignore an offset notice

from the Secretary. For this reason, the Secretary expects that, this fall, a far greater percentage of debtors receiving pre-offset notices will file requests for review and other relief than did so last year, and that a greater percentage of such requests will be filed before the referral deadline. Accordingly, the Secretary anticipates a substantial increase next fall in the number of pre- referral requests for review and other relief that are nevertheless filed too late, or are incomplete. The Secretary would be unable to provide the requested relief on these accounts prior to the referral deadline, and would therefore have to exclude them from offset.Thus, unless deadlines and other procedural rules for such requests are established before the commencement of the process for the next round of offsets beginning in early August, there is a significant likelihood of substantial loss to the Government caused by the exclusion from referral of valid debts. This can only be accomplished if these regulations are published in final now, with comments invited, and revised later as appropriate after careful consideration of those comments.Under section 431(d) of the General Education Provisions Act (20 U.S.C. 1232(d)), these regulations cannot take effect for a period of 45 to 84 days after publication in the Federal Register, depending on congressional adjournments. Therefore, the regulations must be published now in final to take effect in August.The Secretary therefore finds that there is good cause under 5 U.S.C. 553(b)(B) to waive public notice and comment procedures prior to promulgation of these final regulations as impracticable and contrary to the public interest.
Executive Order 12291These regulations have been reviewed in accordance with Executive Order 12291. They are not classified as major regulations because they do not meet the criteria for major regulations established in the Order.
Regulatory Flexibility Act CertificationThe Secretary certifies that these regulations will not have a significant economic impact on a substantial number of small entities. The IRS tax refund offset procedures will only apply to named individuals. Thus, the regulations will not affect any small entities.
Paperwork Reduction Act of 1980Sections 30.23, 30.24, and 30.25 contain

information collection requirements. As required by section 3504(h) of the Paperwork Reduction Act of 1980, the r Department of Education will submit a copy of these regulations to the Office of Management and Budget (OMB) for its review. Organizations and individuals desiring to submit comments on the information collection requirements should direct them to the Office of Information and Regulatory Affairs, OMB, Room 3002, New Executive Office Building, Washington, D C. 20503; Attention Joseph F. Lackey, Jr.
Invitation to CommentInterested persons are invited to submit comments and recommendations regarding these final regulations governing tax refund offsets.All comments submitted in response to these final regulations will be available for public inspection, during and after the comment period, in Room 3109, FOB #6, 400 Maryland Ave., S.W., Washington, D.C. between the hours of 8:30 a.m. and 4:00 p.m., Monday through Friday of each week, except Federal holidays.To assist the Department in complying with the specific requirements of Executive Order 12291 and its overall requirement of reducing regulatory burden, the Secretary invites comment on whether there may be further opportunities to reduce any regulatory burdens found in these regulations.
Assessment of Educational ImpactThe Secretary particularly requests comments on whether the regulations in this document would require transmission of information that is being gathered by or is available from any other agency or authority of the United States.
List of Subjects in 34 CFR Part 30Claims, Debt collection.
Citation of Legal AuthorityA  citation of statutory or other legal authority is placed in parenthesis on the line following each substantive provision of these regulations.Dated: June 27,1986.(Catalog of Federal Domestic Assistance Number: Not Applicable)
W illia m  J . B e n n e tt,

Secretary of Education.The Secretary revises Part 30 of Title 34 of the Code of Federal Regulations, to read as follows:
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PART 30— DEBT COLLECTION
Subparts A -B — [Reserved]
Subpart C— What Provisions Apply to 
Administrative Offset?
G e n e ra l O f fs e t  P ro ce d u re s  Sec.30.20 To what do §§ 30.20-30.31 apply?30.21 When may the Secretary offset a debt?30.22 What notice does the debtor receive before the commencement of offset?30.23 How must a debtor request an opportunity to inspect and copy records relating to a debt?30.24 What opportunity does the debtor receive to obtain a review of the existence or amount of a debt?30.25 How may a debtor obtain an oral hearing?30.26 What special rules apply to an oral hearing?30.27 When does the Secretary enter into a repayment agreement rather than offset?30.28 When may the Secretary offset before completing the procedures under§§ 30.22-30.27?30.29 What procedures apply when the Secretary offsets to collect a debt owed another agency?30.30 What procedures apply when the Secretary requests another agency to offset a debt owed under a program or activity of the Department?30.31 How does the Secretary apply funds recovered by offset if multiple debts are involved?
1RS T a x  R e fu n d  O f fs e t  P ro ce d u re s30.33 What procedures does the Secretary follow for 1RS tax refund offsets?
P rocedu res fo r  R e p o r tin g  D e b ts  to  C o n s u m e r  
R ep orting A g e n c ie s30.35 What procedures does the Secretary follow to report debts to consumer reporting agencies?
Subparts D -G — [Reserved]

A u th o rity : 20 U.S.C. 1221e-3(a)(l) and 1226a-l, 31 U.S.C. 3716(b) and 3720A, unless otherwise noted.
Subparts A -B — [Reserved]
Subpart C — What Provisions Apply to 
Administrative Offset?General Offset Procedures
§30.20 To what do §§30.20-30.31 apply?(a)(l)(i) The Secretary uses the procedures in §§30.20-30.31 to collect a debt, owed to the United States, by administrative offset under 31 U.S.C. 3716, the common law, or other applicable statutory authority.(ii) If offset in a particular case is not authorized under one of these authorities, the Secretary may use these procedures under one of the other authorities for which offset is authorized.(3) The word “offset" is used in this subpart to refer to the collection of a debt by administrative offset.
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(b) The Secretary does not use these procedures to offset a debt, or a certain type of debt, if—(1) Offset is specifically prohibited under a Federal statute; or(2) A  separate procedure for offset is specifically provided under—(i) A  contract, grant, or other agreement;(ii) A  statute other than 31 U .S.C. 3716; or(iii) Regulations implementing a statute other than 31 U .S.C. 3718.(c) The Secretary does not rely on 31 U.S.C. 3716 as authority for offset if—(1) The debt is owed by a State or local government;(2) The debt, or the payment against which offset would be taken, arises under the Social Security Act;(3) The debt is owed under—(1) The Internal Revenue Code of 1954; or(ii) The tariff laws of the United States; or(4) The right to collect the debt first accrued more than ten years before initiation of the offset.(d) (1) The Secretary may rely on 31 U .S.C. 3716 as authority for offset of a debt to which paragraph (c)(4) of this section would otherwise apply if facts material to the Government’s right to collect the debt were not known and could not reasonably have been known by the official or officials of the Government who are charged with the responsibility to discover and collect the debt.(2) If paragraph (d)(1) of this section applies, the Secretary may rely on 31 U .S.C. 3716 as authority for offset up to 10 years after the date that the official or officials described in that paragraph first knew or reasonably should have known of the right of the United States to collect the debt.(e) The Secretary determines when the right to collect a debt first accrued under the existing law regarding accrual of debts such as 28 U.S.C. 2415.(f) Notwithstanding any provision in this Subpart, the regulations in this Subpart apply only to IRS tax refund offsets under § 30.33.Authority: 2 0  U .S .C .  1 2 2 1 e - 3 ( a ) ( l )  a n d  

1 2 2 6 a - l ,  31  U .S .C .  3 7 1 6 (b ) .

§ 30.21 When may the Secretary offset a 
debt?(a) The Secretary may offset a debt if—(1) The debt is liquidated or certain in amount; and(2) Offset is feasible and not otherwise prohibited.(b) (1) Whether offset is feasible is determined by the Secretary in the

Rules and Regulationsexercise of sound discretion on a case- by-case basis, either—(1) For each individual debt or offset; or(ii) For each class of similar debts or offsets.(2) The Secretary considers the following factors in making this determination:(1) Whether offset can be practically and legally accomplished.(ii) Whether offset will further and protect the interests of the United States.(c) The Secretary may switch advance funded grantees to a reimbursement payment system before initiating an offset.
A u th o r ity : 20 U .S.C . 1221e-3(a)(l) a n d  

1 2 2 6 a -l, 31 U.S .C . 3716(b).

§ 30.22 What notice does the debtor 
receive before the commencement of 
offset?(a) (1) Except as provided in §§ 30.28 and 30.29, the Secretary provides a debtor with written notice of the Secretary’s intent to offset before initiating the offset.(2) The Secretary mails the notice to the debtor at the current address of the debtor, as determined by the Secretary from information regarding the debt maintained by the Department.(b) The written notice informs the debtor regarding—(1) The nature and amount of the debt;(2) The Secretary’s intent to collect the debt by offset;(3) The debtor’s opportunity to—(i) Inspect and copy Department records pertaining to the debt;(ii) Obtain a review within the Department of the existence or amount of the debt; and(iii) Enter into a written agreement with the Secretary to repay the debt;(4) The date by which the debtor must request an opportunity set forth under paragraph (b)(3) of this section; and(5) The Secretary’s decision, in appropriate cases, to switch the debtor from advance funding to a reimbursement payment system.(c) (1) In determining whether a debtor has requested an opportunity set forth under paragraph (b)(3) of this section in a timely manner, the Secretary relies on—(1) A  legibly dated U.S. Postal Service postmark for the debtor’s request; or(ii) a legibly stamped U.S. Postal service mail receipt for debtor’s request.(2) The Secretary does not rely on either of the following as proof of mailing;(i) A  private metered postmark.



24100 Federal Register / Vol. 51, No. 126 / Tuesday, July 1, 1986 / Rules and Regulations(ir) A  mail receipt that is not dated by the U.S. Postal Service.Note.— T h e  U .S .  P o sta l S e r v ic e  d o e s  n o t  
u n ifo rm ly  p ro v id e  a d a te d  p o stm a rk . B e fo re  
r e ly in g  o n  th is  m e th o d  fo r p r o o f o f  m a ilin g , a 
d e b to r  sh o u ld  c h e c k  w ith  its lo c a l p o st o ffic e .(d) If a debtor previously has been notified of the Secretary’s intent to offset or offered an opportunity to take any of the actions set forth in paragraph (b)(3) of this section in connection with the same debt, the Secretary may offset without providing the debtor with an additional notice of intent or opportunity to take any of those actions under these offset procedures.Authority: 20 U.S.C. 1221e-3(a)(l) and 1226a-l, 31 U.S.C. 3716(b).
§ 30.23 How must a debtor request an 
opportunity to inspect and copy records 
relating to a debt?(a) If a debtor wants to inspect and copy Department documents relating to the debt, the debtor must—(1) File a written request to inspect and copy the documents within 15 days after receiving the notice under § 30.22; and(2) File the request at the address specified in that notice.(b) A  request filed under paragraph (a) of this section must contain—(1) All information provided to the debtor in the notice under §30.22 or§30.33(b) that identifies the debtor and the debt, including the debtor’s Social Security number and the program under which the debt arose, together with any corrections of that identifying information; and(2) A  reasonably specific identification of the records the debtor wishes to have available for inspection and copying.(c) The Secretary may decline to provide an opportunity to inspect and copy records if the debtor fails to request inspection and copying in accordance with this section.Authority: 20 U.S.C. 1221e-3(a)(l) and 1226a-l, 31 U.S.C. 3716(b)
§30.24 What opportunity does the debtor 
receive to obtain a review of the existence 
or amount of a debt?(a) If a debtor wants a review within the Department of the issues identified in the notice under §30.22(b)(3)(ii) or §30.33(b)(3)(ii), the debtor must—(1) File a request for the review within 15 days after receiving the notice under §30.22; and(2) File a request at the address specified in that notice.(b) A  request filed under paragraph (a) of this section must contain—(1) All information provided to the debtor in the notice under §30.22 or

§30.33(b) that identifies the debtor and the particular debt, including the debtor’s Social Security number and the program under which the debt arose, together with any corrections of that identifying information; and(2) An explanation of the reasons the debtor believes that the notice the debtor received under §30.22 or §30.33(b) inaccurately states any facts or conclusions relating to the debt.(c) The Secretary may decline to provide an opportunity for review of a debt if the debtor fails to request the review in accordance with this section.(d) (1) The debtor shall—(1) File copies of any documents relating to the issues identified in the notice under §30.22(b)(3)(ii) or §30.33(b)(3)(ii) that the debtor wishes the Secretary to consider in the review;(ii) File the documents at the address specified in that notice, and(iii) File the documents no later than—(A) 15 days after receiving the notice under §30.22; or(B) If the debtor has requested an opportunity to inspect and copy records under §30.23 within the time period specified in that section, 15 days after the date on which the Secretary makes available to the debtor the relevant, requested records.(2) The Secretary may decline to consider any reasons or documents that the debtor fails to provide in accordance with paragraphs (b) and (d) of this section.(e) If the Secretary bases the review on only the documentary evidence, the Secretary—(1) Reviews the documents submitted by the debtor and other relevant evidence; and(2) Notifies the debtor in writing of the Secretary’s decision regarding the issues identified in the notice under§30.22(b)(3)(ii) or §30.33(b)(3)(ii) and, if appropriate, the question of waiver of the debt.
Authority: 20 U.S.C. 1221e-3(a)(l) and 1226a-l, 31 U .S.C. 3716(b).

§ 80.25 How may a debtor obtain an oral 
Hearing?(a) If a debtor wants the Secretary to conduct the review requested under §30.24 as an oral hearing, the debtor must file a written request for an oral hearing together with the request for review filed under §30.24(a).(b) A  request filed under paragraph(a) of this section must contain the following in addition to the information filed under § 30.24(b):(1) An explanation of reason(s) why the debtor believes the Secretary cannot resolve the issues identified in the notice under §30.22(b)(3)(ii) or

§30.33(b) (3) (ii) through a review of the documentary evidence.(2) An identification of—(i) The individuals that the debtor wishes to have testify at the oral hearing;(ii) The specific issues identified in the notice regarding which each individual is prepared to testify; and(iii) The reasons why each individual’s testimony is necessary to resolve the issue.(c) The Secretary grants a debtor’s request for an oral hearing regarding the issues identified in the notice under§ 30.22(b)(3)(ii) or § 30.33(b)(3)(ii) only if—(1) (i) A  statute authorizes or requires the Secretary to consider waiver of the indebtedness involved;(ii) The debtor files a request for waiver of the indebtedness with the request for review filed under paragraph (a)(1) of this section; and(iii) The question of waiver of the indebtedness turns on an issue of credibility or veracity; or(2) The Secretary determines that the issues identified in the notice under§ 30.22(b)(3)(ii) or § 30.33(b)(3)(ii) cannot be resolved by review of only the documentary evidence.(d) Notwithstanding paragraph (b) of this section, the Secretary may deny oral hearings for a class of similar debts if—(1) The issues identified in the notice under § 30.22(b)(3)(ii) or 30.33(b)(3)(ii) for which an oral hearing was requested, or the issue of waiver, rarely involve issues of credibility or veracity; and(2) The Secretary determines that review of the documentary evidence is ordinarily an adequate means to correct mistakes.(e) The Secretary may decline to consider any reasons that the debtor fails to provide in accordance with paragraph (b)(1) of this section.
Authority: 2 0  U.S.C. 1 2 2 1 e - 3 ( a ) ( l )  a n d  

1 2 2 6 a - l ,  31  U.S.C. 3 7 1 6 (b ) .

§ 30.26 What special rules apply to an oral 
hearing?(a) The oral hearing under § 30.25 is not a formal evidentiary hearing subject to 5 U.S.C. 554, unless required by law.(b) If the Secretary grants an oral hearing, the Secretary notifies the debtor in writing of—(1) The time and place for the hearing;(2) The debtor’s right to representation; and(3) The debtor’s right to present and cross examine witnesses.



Federal Register / V ol. 51, No. 126 / Tuesday, July 1, 1986 / Rules and Regulations 24101

(c) If the Secretary grants an oral hearing, the Secretary designates an official to—(1) Govern the conduct of the hearing;(2) Take all necessary action to avoid unreasonable delay in the proceedings;(3) Review the evidence presented at the hearing, the documents submitted by the debtor, and other relevant evidence; and(4) After considering the evidence, notify the debtor in writing of the official’s decision regarding the issues identified in the notice under§ 30.22(b)(3)(ii) or § 30.33(b)(3)(ii) and, if appropriate, the question of waiver of the debt.(d) The official designated under paragraph (c) of this section may decline to hear any witnesses or testimony not identified by the debtor in accordance with § 30.25(b)(2).(e) The decision of the designated official under paragraph (c) of this section constitutes the final decision of the Secretary.Authority: 20 U .S .C . 1221-3(a)(l) and 1226a-
1,31 U .S .C . 3716(b).

§ 30.27 When does the Secretary enter 
into a repayment agreement rather than 
offset?(a) If a debtor wants an opportunity to enter into a written agreement to repay a debt on terms acceptable to the Secretary, the debtor must—(1) File a request to enter into such an agreement within 15 days after receiving the notice under § 30.22; and(2) File the request at the address specified in the notice.(b) A  request filed under paragraph (a) of this section must contain all information provided to the debtor in the notice under § 30.22 or § 30.33(b) that identifies the debtor and the debt, including the debtor’s Social Security number and the program under which the debt arose, together with any corrections of that identifying information.(c) If the Secretary receives a request filed in accordance with this section, the Secretary may enter into a written agreement requiring repayment in accordance with 4 CFR 102.11, instead of offsetting the debt.(d) In deciding whether to enter into the agreement, the Secretary may consider—(1) The Government's interest in collecting the debt; and(2) Fairness to the debtor.(e) (l) A  debtor that enters into a repayment agreement with the Secretary under this section waives any right to further review by the Secretary of the is&ues relating to the original debt

identified in the notice under § 30.22(b)(3)(ii) or § 30.33(b)(3)(ii).(2) If a debtor breaches a repayment agreement, the Secretary may offset, or, under § 30.30, refer to another agency for offset—(i) The amount owing under the agreement; or(ii) The entire original debt, to the extent not repaid.
A u th o r ity : 20 U.S.C. 1221-3(a)(l) and 1226a- 1, 31 U.S.C. 3716(b).

§ 30.28 When may the Secretary offset 
before completing the procedures under 
§§ 30.22-30.27?(a) The Secretary may offset before completing the procedures otherwise required by §§ 30.22-30.27 if—(1) Failure to offset would substantially prejudice the Government’s ability to collect the debt; and(2) The amount of time remaining before the payment by the United States which is subject to offset does not reasonably permit completion of the procedures under § § 30.22-30.27.(b) If the Secretary offsets under paragraph (a) of this section, the Secretary—(1) Promptly completes the procedures under § § 30.22-30.27 after initiating the offset; and(2) Refunds any amounts recovered under the offset that are later found not to be owed to the United States.

A u th o r ity : 20 U.S.C. 1221e-3(a)(l) and 1226a-l, 31 U .S.C. 3716(b)).
§ 30.29 What procedures apply when the 
Secretary offsets to collect a debt owed 
another agency?The Secretary may initiate offset to collect a debt owed another Federal agency if—(a) An official of that agency certifies in writing—(1) That the debtor owes a debt to the United States;(2) The amount of the debt; and(3) That the agency has complied with 4 CFR § 102.3; and (b) For offsets under 31 U.S.C. 3716, the Secretary makes an independent determination that the offset meets the standards under§ 30.21(a)(2).

A u th o r ity : 20 U.S.C. 1221e-3(a)(l) and 1226a-l, 31 U .S.C. 3716(b)).
§ 30.30 What procedures apply when the 
Secretary requests another agency to 
offset a debt owed under a program or 
activity of the Department?(a) The Secretary may request another Federal agency to offset a debt owed under a program or activity of the Department if the Secretary certifies in writing to the other Federal agency—

(1) That the debtor owes a debt to the United States;(2) The amount of the debt; and(3) That the Secretary has complied with 4 CFR § 102.3.(b) Before providing the certification required under paragraph (a) of this section, the Secretary complies with the procedures in § § 30.20-30.27.Authority: 20 U .S .C .  1 2 2 1 e -3 (a)(l) a n d  
1 2 2 6 a -l, 31 U .S .C .  3716(b).

§ 30.31 How does the Secretary apply 
funds recovered by offset if multiple debts 
are involved?If the Secretary collects more than one debt of a debtor by administrative offset, the Secretary applies the recovered funds to satisfy those debts based on the Secretary’s determination of the best interests of the United States, determined by the facts and circumstances of the particular case.Authority: 20 U .S .C .  1 2 2 1 e -3 (a)(l) a n d  
1 2 2 6 a -l, 31 U .S .C .  3716(b).IRS Tax Refund Offset Procedures
§ 30.33 What procedures does the 
Secretary follow for IRS tax refund offsets?(a) If a named person owes a debt under a program or activity of the Department, the Secretary may refer the debt for offset to the Secretary of the Treasury after complying with the procedures in § § 30.20-30.28, as modified by this section.(b) Notwithstanding § 30.22(b), the notice sent to a debtor under § 30.22 informs the debtor that—(1) The debt is past due;(2) The Secretary intends to refer the debt for offset to the Secretary of Treasury;(3) The debtor has an opportunity to—(i) Inspect and copy Department records regarding the existence, amount, enforceability, or past-due status of the debt;(ii) Obtain a review within the Department of the existence, amount, enforceability, or past-due status of the debt;(iii) Enter into a written agreement with the Secretary to repay the debt; and(4) The debtor must take an action set forth under paragraph (b)(3) by a date specified in the notice.(c) Notwithstanding § 30.23(a), if a debtor wants to inspect and copy Department records regarding the existence, amount, enforceability, or past-due status of the debt, the debtor must—(1) File a written request to inspect and copy the records within 20 days after the date of the notice provided under § 30.22; and



24102 Federal Register / Vol, 51, No. 126 / Tuesday, July 1, 1986 / Rules and Regulations(2) File the request at the address specified in that notice.(d) Notwithstanding the time frame under § 30.24(a), if a debtor wants a review under that paragraph, the debtor must file a request for review at the address specified in the notice by the later of—(1) Sixty-five days after the date of the notice provided under § 30.22;(2) If the debtor has requested an opportunity to inspect and copy records within the time period specified in paragraph (c) of this section, 15 days after the date on which the Secretary makes available to the debtor the relevant, requested records; or(3) If the debtor has requested a review within the appropriate time frame under paragraph (d) (1) or (2) of this section and the Secretary has provided an initial review by a guarantee agency, seven days after the date of the initial determination by the guarantee agency.(e) Notwithstanding the time frames under § 30.24(d), a debtor shall file the

documents specified under that paragraph with the request for review.(f) Notwithstanding the time frame under § 30.27(a), a debtor must agree to repay the debt under terms acceptable to the Secretary and make the first payment due under the agreement by the latest of—(1) The seventh day after the date of decision of the Secretary if the debtor requested a review under § 30.24;(2) The sixty-fifth day after the date of the notice under § 30.22(b), if the debtor did not request a review under § 30.24, or an opportunity to inspect and copy records of the Department under § 30.23; or(3) The fifteenth day after the date on which the Secretary made available relevant records regarding the debt, if the debtor filed a timely request under§ 30.23(a).Authority: 20 U.S.C. 1221e-3(a)(l) and 1226a-l, 31 U.S.C. 3720A.

Procedures for Reporting Debts to Consumer Reporting Agencies
§ 30.34 What procedures does the 
Secretary follow to report debts to 
consumer reporting agencies?(a) (1) The Secretary reports information regarding debts arising under a program or activity of the Department and held by the Department to consumer reporting agencies, in accordance with the procedures described in this section.(2) The term “consumer reporting agency”, as used in this section, has the same meaning as provided in 31 U.S.C. 3701(a)(3).(b) Before reporting information on a debt to a consumer reporting agency, the Secretary follows the procedures set forth in § 30.33.Authority: 20 U.S.C. 1221e-3(a)(l) and 1226a-l, 31 U.S.C. 3711, § 16023,16029, P.L. 99-272.
Subparts D -G  [Reserved](FR Doc. 86-14895 Filed 6-30-86; 8:45 am]
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DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

14 CFR Part 71

[Airspace Docket No. 85-AW A-8]

Establishment of Airport Radar 
Service Area

AGENCY: Federal Aviation Administration (FAA), DOT.
ACTION: Final rule.
SUMMARY: This action designates an Airport Radar Service Area (ARSA) at Lafayette Regional Airport, LA. The location designated is a public airport at which a nonregulatory Terminal Radar Service Area (TRSA) is currently in effect. Establishment of the ARSA will require that pilots maintain two-way radio communication with air traffic control (ATC) while in the ARSA. Implementation of ARSA procedures at this location will reduce the risk of midair collision in terminal areas and promote the efficient control of air traffic.
EFFECTIVE D ATE: 0901 UTC, July 31,1986. 
FOR FURTHER INFORMATION CO N TA CT:Mr. Robert Burns, Airspace and Air Traffic Rules Branch (ATO-230), Airspace-Rules and Aeronautical Information Division, Air Traffic Operations Service, Federal Aviation Administration, 800 Independence Avenue, SW ., Washington, D.C. 20591; telephone: (202) 426-8783.
SUPPLEMENTARY INFORMATION:HistoryOn April 22,1982, the National Airspace Review (NAR) plan was published in the Federal Register (47 FR 17448). The plan encompassed a review of airspace use and the procedural aspects of the air traffic control (ATC) system. The FAA published NAR Recommendation 1-2.2.1, “Replace Terminal Radar Service Areas (TRSA) with Model B Airspace and Service (Airport Radar Service Areas),” in Notice 83-9 (48 FR 34286, July 28,1983) proposing the establishment of A R SA ’s at Columbus, OH, and Austin, TX.Those locations were designated AR SA’s by SFAR No. 45 (48 FR 50038, October 28,1983) in order to provide an operational confirmation of the ARSA concept for potential application on a national basis. The original expiration dates for SFAR 45, December 22,1984, for Austin and January 19,1985, for Columbus were extended to June 20,1985 (49 FR 47176, November 30,1984).On March 6,1985, the FAA adopted the NAR recommendation and amended Parts 71, 91 ,1 03  and 105 of the Federal

Aviation Regulations (14 CFR Parts 71, 91,103 and 105) to establish the general definition and operating rules for an ARSA (50 FR 9252), and designated Austin and Columbus airports as A R SA ’s as well as the Baltimore/ Washington International Airport, Baltimore, MD (50 FR 9250). Thus far the FAA has designated 11 A R SA ’s as published in the Federal Register on November 1,1985 (50 FR 45718)r 11 AR SA ’s on December 9,1985 (50 FR 50254), 12 A R SA ’s on February 7,1986 (51 FR 4872), 11 A R SA ’s on March 10, 1986 (51 FR 8284), 6 A R SA ’s on April 7, 1986 (51 FR 11886), 7 A R SA ’s on May 5, 1986 (51 FR 16610), and 2 A R SA ’s on May 29,1986 (51 FR 19490), in the implementation of this NAR recommendation.On September 30,1985, the FAA proposed to designate an AR SA at Lafayette Regional Airport under Airspace Docket No. 85-AWA-8 (50 FR 39822). This rule designates an AR SA at this airport. Interested parties were invited to participate in this rulemaking proceeding by submitting comments on the proposal to the FAA. Additionally, the FAA has held an informal airspace meeting for this proposed airport. In response to public comments received the FAA has modified this proposal.Related RulemakingIn addition to the airport addressed here and those previously designated or delayed, the FAA published proposed AR SA  designations for 1 additional airport on September 30,1985 (50 FR 39822).Discussion of CommentsThe FAA has received comments on the basic ARSA program as well as comments directed toward the proposed individual designation. Additionally, several of the comments on individual designation are common or speak to the basic program itself. Discussion of the comments is divided into two sections. The first addresses common and AR SA program comments, the second addresses comments on the proposal at Lafayette.
A R S A  Program  Com m entsComments received from the Aircraft Owners and Pilots Association (AOPA) and several others claimed that the notification for some of the informal airspace meetings held for some of the candidate airports was inadequate. The schedule of the meetings was published in the Notice of Proposed Rulemaking (NPRM) on September 30,1985 (50 FR 39822). Additionally, the FAA sent announcements to individuals, fixed- based operators, aviation user

organizations, and to the news media organizations in each airport’s area. The ARSA program has received considerable coverage in newsletters and official publications of aviation organizations and the schedule of the meetings mailed to members. Furthermore, a 246-day comment period was provided for Airspace Docket No. 85-AWA-8 in which the public could make comment to the public docket on the proposal. For the above reasons the FAA believes the opportunity was sufficient to permit full public comment on the proposals.AO PA and others commented that, notwithstanding the statement by the FAA in the Regulatory Evaluation contained in the notice, increased air traffic controller personnel and equipment would be needed to handle the increased traffic expected due to the mandatory provisions of the ARSA. FA A ’s experience with the current A R SA ’s has been that while there is an increase in the amount of traffic being handled by controllers, this increase is significantly offset by the reduction in the amount of control instructions that must be issued under ARSA procedures as compared to TRSA procedures. However, the FAA recognizes that the potential exists for a need to establish additional controller positions at some facilities due to increased workload should the expected efficiency improvements in handling traffic not fully offset the increased number of aircraft handled. Further, FAA does not expect to incur additional equipment costs in implementing the ARSA program. In some instances, previously adopted plans to replace or modify older existing equipment may be rescheduled to accommodate the AR SA program. However, no new equipment is expected to be required as a result of the ARSA program.Several commenters, including AOPA disagreed with the F A A ’s conclusion that the additional air traffic could be accommodated with existing manpower at locations where TRSA participation was low. The F A A ’s conclusion for the total program was in part based upon the fact that participation in the existing TRSA’s was quite high and, therefore, an increase from the present levels to 100% would not be a significant change. The commenters, while not agreeing with this conclusion, claimed that the FA A ’s rationale did not apply where participation was low and thus additional manpower would be needed at these locations if AR SA was designated. The FAA recognizes that participation in the TRSA program is relatively low at some of the candidate



Federal Register / VoL 51, No. 126 / Tuesday, July 1, 1986 / Rules and Regulations 24105locations. However, this is in large part due to the controllers’ walkout of the 1981 and the subsequent reduction in fully qualified controllers which led to the discontinuance of TRSA services. A  sufficient number of controllers is assigned at the facilities to which the commenters refer and those facilities are ready to provide the service to the increased number of pilots. This factor was considered by the FAA in its initial evaluation of the ARSA program.AOPA claimed the staffing at one facility more than doubled in the year prior to implementation of their ARSA. The facility’s authorized staffing of 28 controllers did not change. In the facility in question, on January 1,1985, there were 27 controllers on board but in January 1986, there were the authorized 28 on board. The FAA finds the AOPA claim to be without merit.The Soaring Society of America (SSA) objected to the ARSA program because it does not provide the same level of safety and service to all classes of aviation. As with other regulations, this rule affects different operators in different ways depending on their respective need to operate in controlled airspace or near the airports involved. The FAA does not agree that this variation in impact is reason not to adopt a rule which benefits the majority of users.The SSA claims the FAA is changing the criteria that an operating control tower is the only requirement for an airport to be eligible for an ARSA. The FAA has not departed from the NAR criteria which would replace TRSA with ARSA at airports with an operating control tower served by a level III, IV, or V Radar Approach Control Facility.The SSA claimed that the ARSA rule should state that the ultimate responsibility for separation from other aircraft operating in VFR conditions rests with the pilot. While the FAA agrees that such is the case, the agency does not agree that the AR SA rule must so state. Unless a new or amending provision to the Federal aviationRegulations (FAR) specifically deletes, amends, or supersedes existing sections, the existing regulations still apply. The ARSA rule (50 FR 9252, 9257, March 6, 1985) did not alter the sections of the FAR that establish that level of responsibility.AOPA faulted the FA A ’s implementation of the ARSA program. The FAA stated in the proposal that the benefits of standardization and simplicity were nonquantifiable, and that the safety benefits anticipated by the FAA were not attributable to any given candidate but were based upon implementation of the program on a

national basis. According to AO PA this evidenced the need to further evaluate the program at the current locations so that benefits could be individually assessed and each candidate evaluated accordingly. The FAA does not agree. The benefits of the standardization and simplicity would always be nonquantifiable regardless of the amount of evaluation, yet they received considerable emphasis by the NAR Task Group. Overall national midair collision accident rates are relatively low, and accident rates within individual categories of airspace are lower still. Additionally, accidents at specific locations are random occurrences. Therefore, estimates of potential reductions in absolute accident rates resulting from the AR SA program cannot realistically be disaggregated below the national level. Additionally, the FAA does not believe that these considerations should be cause for delaying a program that was recommended by a majority of the members of the National Airspace Review, and which has already produced positive results at most of the designated locations.Numerous commenters also objected to the proposals based upon their belief that the volume of air traffic in several of the proposed locations was too great for the AR SA program. The FAA believes that such a point argues strongly for the establishment of an AR SA rather than the converse.Some commenters, including AOPA, predicted that user costs incurred due to delays will be greater than was estimated by the FAA, and that these costs will be experienced more at some sites than at others. In the NPRM, FAA acknowledged that initial delay problems would vary from site to site, that estimates of delays were quite preliminary, that at some facilities the transition process is expected to go very smoothly, and that at other sites delay problems will dominate the initial adjustment period. These cost estimates are expected to be transitory in nature in that actual delays will be reduced as pilots and controllers become experienced with AR SA procedures.This has been the case at the three locations where AR SA has been in effect for an appreciable period, and is the trend at those locations more recently designated.AO PA discounted the FAA delay estimates claiming that they were based upon a standard ARSA. The FAA does not agree. FA A ’s preliminary delay estimates were based upon the ARSA proposed for the individual locations, whether standard or modified.

Several commenters questioned the validity of F A A ’s estimates of the time savings expected to be realized as a result of the greater flexibility allowed air traffic controllers in handling traffic within an ARSA. FAA wants to reemphasize that its estimates of expected savings in time and money which will result from the greater flexibility allowed air traffic controllers in handling traffic within an AR SA are quite preliminary. These estimated savings may or may not offset the delay anticipated at some sites after initial establishment of an ARSA, but are expected to provide overall time savings to all traffic, IFR as well as VFR, which will exceed delay as controllers gain experience with AR SA operating procedures.Other commenters questioned the operating cost and passenger time values used to calculate delay costs and time savings. The values used are weighted averages of overall activity within an aircraft category for various aircraft types, and represent a typical mix of air passengers. FAA recognizes that for some specific operations actual operating cost and passenger time values will exceed the average values used, while in other cases, the actual values will be less. However, weighted averages represent the most appropriate and equitable measure to use when assessing overall impacts. Further, because the delay resulting from implementing AR SA procedures is expected to be transitory and efficiency improvements in the movement of traffic are ultimately expected to result those operators whose variable cost and passenger time values exceed the averages used in the regulatory evaluation may in fact realize above average benefits.Further, some commenters, including AOPA, expressed concern that older 360 channel transceivers would not be adequate to operate within an ARSA. Frequencies compatible with 360 channel transceivers are available at all ARSA locations. Therefore, operators of 360 channel equipment will not need to install new radios to operate within an ARSA.SSA claimed that some FAA field personnel had indicated that a transponder would be needed to enter an ARSA, and thus, the cost to implement the program was grossly underestimated. An operable two-way radio is the only avionics required for flight in an ARSA. A  transponder is not required and the costing estimates are correct.AO PA and other commenters stated that the proposed A R SA ’s would



24106 Federal Register / V o l  51, No, 126 / Tuesday, July 1, 1986 / Rules and Regulationsderogate rather than improve safety, as a result of increased frequency congestion, pilots concentrating on their instruments and placing too much reliance upon ATC rather than “see and avoid,” and the compression of air traffic into narrow corridors as pilots elect to Circumnavigate an ARSA rather than receive AR SA services. In addition to increasing the risk of aircraft collision, the commenters claimed that compression would increase the impact of aircraft noise on underlying communities and cause aircraft to be flown closer to obstructions.As indicated above, while an increased number of aircraft will be using radio frequencies, the amount of “frequency time” needed for each aircraft is reduced in an ARSA compared to the current TRSA. This has been the experience of the FAA at the current AR SA facilities.AO PA claims that since the communications and readback procedures in A R SA ’s do not differ from those utilized in TRSA’s there would be no reduction in “frequency time” needed for each pilot to acknowledge instructions or information, and thus, the partial offset indicated by the FAA was not justified. The offset is based upon fewer as well as shorter transmissions for each pilot, thus the FAA does not agree with this claim.The FAA evaluated the flow of air traffic around the Austin, TX, and Columbus, OH, A R SA ’s during the confirmation period to determine if compression was occurring. This evaluation was performed by observing the radar at Austin, TX, and by both radar observations and the use of extracted computer data at Columbus, OH. Following the designation of an AR SA at Baltimore /Washington International Airport (BWI), the FAA evaluated the flow of air traffic there for a period of 90 days by observing the radar and extracting computer data to determine if compression was occurring. Additionally, the FAA has continually monitored for the possibility of compression at all recently designated locations. Compression has not been detected at any of these locations. However, compression of air traffic is a site-specific effect that could occur at a particular location regardless of its absence elsewhere. Thus, although the FAA does not believe compression of traffic will occur at any of the proposed airports, the agency will continue to monitor each designated AR SA and make adjustments if necessary.AOPA, SSA, and other commenters claimed that the FAA provided no demonstrable evidence that the ARSA program would improve aviation safety.

The FAA continues to believe the implementation of the ARSA program will enhance aviation safety. The program requires two-way radio communication between ATC and all pilots within the designated areas. Air traffic controllers will thus be in a much improved position to issue complete traffic information to the pilots involved, and thus, safety will be improved.AOPA, and several other commenters, requested that VFR corridors be established at several of the subject locations along routes that are currently contained within an airport traffic area (ATA). The NAR Task Group noted in their evaluation of the TRSA program that under FAR § 91.87 pilots operating under VFR to or from a satellite airport within an A T A  are excluded from the two-way radio communications requirement. The Task Group noted that this was acceptable until the volume of air traffic at the primary airport dictated the installation of a radar approach control. The Task Group recommended, and the FAA adopted, the ARSA program as a safety improvement addressing this problem. Thus, the FAA does not believe provisions for VFR corridors that penetrate an A T A  in most cases are warranted or in keeping with that recommendation.SSA  claimed that the grouping of A R SA ’s such as that adopted in the Sacramento Valley area would create “squeezing” of traffic in the corridors between the blocks of AR SA  airspace. One area in question, between Sacramento and Beale Air Force Base (AFB), is approximately 20 miles wide. The FA A  does not agree that “squeezing” will occur in this area. Additionally, other user organizations have requested VFR corridors between adjacent or grouped A R SA ’s and these A R SA ’s have been modified to accommodate this request.AO PA and others commented that several of the proposals will require pilots to violate FAR 91.79 (14 CFR 91.79) regarding minimum safe altitudes. The section states in part, “Except when necessary for takeoff or landing, no person may operate an aircraft below . . .  an altitude of 1,000 feet above the highest obstacle within a horizontal radius of 2,000 feet of the aircraft [when over any congested area of a city, town, or settlement, or over any open air assembly or persons].” The commenters claim that the 1,200-foot base altitude of 5- to 10-mile portion of the AR SA  will force pilots to violate FAR § 91.79 where obstacles extend more than 200 feet above the ground. There are two alternatives available to pilots in such a situation which permit compliance with the regulation. Namely,

pilots may participate in AR SA services and thus not be limited to the 1,200-foot base, and secondly, a pilot may deviate2,000 feet horizonally from the obstacle.Furthermore, AO PA claims that the above response does not adequately respond to the issue. They claim that deviations of 2,000 feet horizontally would increase workload and reduce the efficiency of see-and-avoid, and thus, potentially reduce safety. The FAA does not encourage deviation but encourages participation which will not require deviation and will result in controllers providing radar assistance for see-and- avoid.SSA, and other commenters, claimed that designation of these A R SA ’s may negatively impact cross-country glider flights operating out of airports 20 miles, or more, from these A R SA ’s. While some deviations may be required, the FAA does not agree that the minor deviations that may be required will result in negatively impacting crosscountry glider operations.Several commenters noted that the proposal did not contain an environmental assessment. Under existing environmental regulations the proposed establishment of a Terminal Control Area (TCA) or a TRSA does not require an environmental assessment. The agency environmental regulations have not yet been amended to reflect AR SA procedures. However, because the potential environmental impact and regulatory effects of AR SA designation fall between those of the T CA and TRSA designations, the FAA finds that no environmental assessment is required for an ARSA designation.AOPA, the Experimental Aircraft Association (EAA), and other commenters indicated that the FAA had failed to demonstrate a need for the AR SA program itself, as well as a need for several of the individual proposed locations. Additionally comments were received that faulted some of the features of the ARSA. Most of these comments went beyond the scope of the subject proposal and were addressed when the FAA adopted the recommendation of National Airspace Review (NAR) Task Group 1-2.2 (50 FR 9252, March 6,1985). However, the FAA believes the need for the AR SA program was adequately demonstrated by the task group that reviewed the TRSA program and recommended the ARSA as the former’s replacement. The task group faulted the TRSA program in several of its aspects and through consensus agreement determined the preferred features of the AR SA prior to making their recommendation to the FAA. Justification for the A R SA



Federal Register / V o l. 51, No. 126 / Tuesday, July 1, 1980 / Rules and Regulations 24107program has been the subject of previous FAA rulemaking, and the program was adopted after consideration of public comment. Response to comments on AR SA ’s at particular locations is made below.AOPA, EAA, SSA, and others commented that several of the proposed ARSA’s failed to meet the criteria for designation. The criteria for this group of candidates was recommended by the NAR Task Group and adopted by the FAA. Namely, “ . . . excluding TCA locations, all airports with an operational airport traffic control tower and currently contained within a TRSA serviced by a Level III, IV, or V radar approach control facility shall have [an ARSA] designated; unless a study indicate that such designation is inappropriate for a particular location.” (49 FR 47184, November 30,1984).AOPA, EAA, and others commented that the existence of a TRSA in the above mentioned category should not be considered as justification for an ARSA. After a review of all comments received to the above referenced proposal, the FAA adopted that NAR recommendation (50 FR 9252, March 6,1985). Therefore, absent a finding that designation would be inappropriate, the existence of a TRSA within that criteria is deemed sufficient for designation.AOPA, EAA, and others indicated that several of the proposed locations do not meet the criteria that the FAA is considering for future ARSA candidates. The FAA has circulated proposed criteria for future application. However, whatever the nature of any criteria eventually adopted, this group of locations which qualify as ARSA candidates under the adopted NAR criteria would not be affected.Several commenters suggested the top of the ARSA be lowered from 4,000 feet above field elevation. Absent strong justification for lowering this altitude, the FAA has not adopted these recommendations. The agency’s rationale for nonadoption is set forth immediately above.Several commenters, including AOPA and EAA, indicated that at several of the proposed AR SA ’s the TRSA was working quite well and that there was no need to change something that was working. The FAA acknowledges that TRSA’s are functional and beneficial, to a point. However, the NAR Task Group did not fault individual TRSA locations but the TRSA program itself and recommended its replacement. The FAA concurred with that assessment and has determined that the ARSA program is an improvement over the TRSA program from the standpoints of both safety and service. Thus, the quality of service

being provided at TRSA locations should not constitute a roadblock to improvement.Several commenters claimed the reduced separation standards of the ARSA program would derogate rather than enhance safety. The elimination of the Stage III separation requirements was recommended by users, all of whom are vitally interested in aviation safety, and adopted by the FAA. This aspect of the ARSA program received considerable FAA attention during the confirmation period at Austin, TX, and Columbus, OH. The FAA agrees with the task group that the Stage III separation standards are not needed for safety in a mandatory participation area.Several commenters requested that the AR SA  be described in statute rather than nautical miles. Numerous user organizations and the NAR itself have recommended that the FAA adopted nautical-mile descriptions rather than statute. It is the intention of the FAA to establish all new descriptions according to that recommendation.Several commenters objected to proposals where the AR SA  was in proximity to other airports. According to these commenters pilots would not know whether they should be in contact with the AR SA approach control facility or in contact with the control tower at the secondary airport, or on unicorn. The FAA does not view this situation as different from that existing at many of these locations today. Through pilot education programs and experience with AR SA procedures this situation will improve. Also, as at present, when a pilot contacts the wrong FAA facility the controllers will give appropriate instructions.AOPA, SSA, and other commenters objected to several of the proposed A R SA ’s based upon the claim that the FAA had failed to evaluate the cumulative effect of the proposed AR SA ’s and other regulatory airspace. The evaluation for each AR SA  included all factors known to the FAA, including the proximity of other regulatory airspace.Underlying a great many of the comments received was the idea that some provision should be made so that pilots could continue their current practices without contacting the responsible ATC facility. While the FAA has made modifications from the standard ARSA in cases where circumstances warrant, the basic thrust of the AR SA program is to require two- way communication with the responsible approach control facility, and not to make modifications in the program to provide for nonparticipation.

AO PA commented that FAA underestimated the one-time cost of distributing Letters to Airmen and the Advisory Circular, and neglected costs related to the informal public meetings. Both of these issues were discussed in the detailed regulatory evaluation of the NPRM, which has been available in the regulatory docket since publication of the NPRM. The availability of this detailed evaluation was indicated in the introductory paragraph of the regulatory evaluation summary included in the 
Federal Register NPRM (50 FR 39822, 39824, September 30,1985). A O PA ’s comments assumed that every active pilot would be notified at least once. However, FA A  intends to mail individual Letters to Airmen only to those pilots living in the vicinity of ARSA sites, and consequently its cost estimate is less than that of AOPA. The total one-time cost of distributing Letters to Airmen and the Advisory Circular was also prorated to reflect only those sites included in the notice, and both total and prorated cost estimates were provided in the notice. Further, as FAA indicated in the detailed regulatory evaluation, the expenses associated with public meetings will be incurred regardless of whether or not an AR SA is ultimately established at a proposed site, and consequently these expenses are more appropriately considered sunken costs attributable to the rulemaking process rather than implementation costs of the ARSA program. Similarly, information on A R SA ’s following the establishment of a new site will also be disseminated at aviation safety seminars conducted throughout the country by various district offices. These seminars are regularly provided by the FAA to discuss a variety of aviation safety issues, and, therefore, will not involve additional costs strictly as a result of the ARSA program.Additionally, no significant costs are expected to be incurred as a result of the follow-on user meetings. These meetings are being held at public or other facilities which are being provided free of charge or at nominal cost. Further, because these meetings are being conducted by local FAA facility personnel, no travel, per diem, or overtime costs will be incurred by regional or headquarters personnel.SSA faulted the FAA for using the aviation safety seminars for pilot education on A R SA ’s. They claim these seminars do not reach many pilots and the seminars are reserved during this year for the FAA “Back to Basics” program. The FAA does not agree. The aviation safety seminars are for all



24108 FederalJRegister / V ol. 51, No. 126 / Tuesday, July 1, 1986 / Rules and Regulationspilots and for education on all aspects of aviation which would include the ARSA program.SSA, and other commenters questioned whether the FAA considered the impact of the proposed A R SA ’s on individuals in making its Regulatory Flexibility Determination, and whether the threshold for determining if a significant economic impact on a substantial number of small entities had been exceeded because some small entities might be impacted. The Regulatory Flexibility Act of 1980 (RFA) was enacted by Congress to ensure that small entities are not unnecessarily and disproportionately burdened by government regulations. Small entities are independently owned and operated small businesses and small not-for-profit organizations. Individual citizens, as such, are not considered small entities under the terms of the RFA; however, an individual whose business is a sole proprietorship would be considered a small entity under the RFA. Some of the small entities which could be potentially affected by implementation of the ARSA program include the fixed-base operators, flight schools, agricultural operations and other small aviation businesses located at satellite airports located within 5 miles of the ARSA center. If the mandatory participation requirement were to extend down to the surface at these ariports, where under current regulations participation in the TRSA and radio communications with ATC is voluntary, operations at these airports might be altered, and some business could be lost to airports outside of the AR SA core. Because FAA is excluding almost every satellite airport located within the 5-mile ring to avoid adversely impacting their operations, and in some cases will achieve the same purposes through Letters of Agreement between ATC and the affected airports establishing special procedures for operating to and from these airports, FAA expects to virtually eliminate any adverse impact on the operations of small satellite airports which potentially could result from the AR SA program. Similarly, FAA expects to eliminate potential adverse impacts on existing flight training practice areas, as well as, soaring, ballooning, parachuting, ultralight, and banner towing activities, by developing special procedures which will accommodate these activities through local agreements between ATC facilities and the affected organizations. For these reasons, a substantial number of small entities, defined in FAA Order 2100.14,“Regulatory Flexibility Criteria and Guidance,” as more than one-third (but

not less than eleven) of thé small entities subject to a proposed rule, clearly will not be impacted by this rulemaking. Therefore, adoption of this final rule will not result in a significant economic impact on a substantial number of small entities.SSA commented that the FAA should take into consideration the unique operating characteristics of gliders in defining the ARSA airspace at some locations. The FAA has modified the configurations of the AR SA at locations where glider operations would be adversely affected by a standard configuration.Numerous commenters objected to the AR SA designations claiming they would simply provide the FAA with the basis for additional regulatory restrictions.The FAA does not believe this to be a valid objection. While the agency has no current plans for further regulatory action which imposes additional restrictions, such action if it should ever become a reality would be the subject of additional rulemaking and would of necessity be judged on its own meritsr as should these proposals.The Air Line Pilots Association (ALPA) concurred with the proposal as an improvement in operational efficiency and a significant contribution to a reduction of midair collision potential.The Air Transport Asociation (ATA) endorsed the proposed designations as an improvement in safety with specific comments indicated below.The General Aviation Manufacturers Association endorsed the A R SA ’s as an improvement in safety and concurred with the F A A ’s philosophy regarding some deviation from the standard model.Comments were received which were supportive of each of the A R SA ’s addressed here as an improvement in aviation safety, and stating that participation by all pilots was only equitable and that normal safety concerns dictated mandatory two-way communications. The FAA agrees.
Comments on Lafayette Regional 
Airport, LASeveral commenters, including AOPA, claimed that the FAA did not take into consideration the high volume of helicopters operating in the Lafayette,LA, vicinity who do not use existing TRSA services. The FAA does not agree. The procedures for providing service to helicopters are identical to those for fixed-wing aircraft. The FAA foresees no major change in providing ATC service to helicopters than that presently provided. We do not agree that the percentage of helicopters and

helicopter operations at any airport should determine that a safer environment, such as that provided by ARSA, is not desirable.AO PA and others claimed that the ARSA would have a negative impact on the “already depressed economy in the Lafayette area.” The FAA believes that the opposite may occur due to the positive increase in safety to all users of the ARSA.The Lafayette Airport Commission challenged the implementation of an AR SA at Lafayette claiming the airport did not meet the criteria. The only criteria in effect is that of replacing TRSA with ARSA. The numerical criteria referred to is that proposed and circulated as proposed for follow-on AR SA sites.The SSA stated that they are not aware of any glider operations in the vicinity of the proposed Lafayette ARSA. However, SSA requests that, should any glider operation occur in the Lafayette area, the local FAA facility work closely with the glider operation to enhance safety and minimize delays or other impact. The FAA will continue to work closely with all users of the airspace to provide for a safer environment for all aircraft.One commenter objected to the ARSA but stated that, if an ARSA is implemented at Lafayette, he requested a cutout for Sky Ranch Airport, a private airport located 9 miles south of Lafayette Regional Airport. The FAA does not agree for the following reasons. Sky Ranch Airport is outside the inner core and thé overlying AR SA airspace has a base altitude of 1,300 feet MSL which allows for ingress/egress from all directions.One commenter expressed concern that ballons could not operate in the area for fear of drifting into the ARSA. As stated above, prior coordination can be effected to allow for ballon operations in the ARSA without two- way radio. If the balloons were equipped with two-way radio, they would abide by the same communications requirements as other aircraft.The ATA representative spoke in favor of the Lafayette AR SA  as an improvement in safety for the flying public.Numerous form letters were received which objected to the AR SA in general and Lafayette in particular. These letters cited a reduction in based aircraft as well as a reduction in annual operations. The FAA found that the based aircraft moved to another airport in the area for economic reasons other than for
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perceived reasons of wishing to avoid ATC.AOPA and others claimed the 1,200 foot shelf to be too low for various reasons. The FA A  agrees that the shelf area should be raised to 1,300 feet and does so in this rule.Other CommentsA number of other comments were received addressing matters beyond the scope of these proposals such as charting, the number of frequencies depicted on a chart, the general design features of an ARSA, etc. The FAA will give consideration to all of the points raised in these comments but will not address them as a part of this rulemaking.Regulatory EvaluationThose comments which addressed information presented in the Regulatory Evaluation of the notice for the docket included in this final rule has been discussed above. A  detailed Regulatory Evaluation of this final rule has been placed in the regulatory docket.Briefly, the FAA finds that a direct comparison of the costs and benefits of this rule is difficult for a number of reasons. Many of the benefits of the rule are nonquantifiable, especially those associated with simplification and standardization of terminal airspace procedures. Further, the benefits of standardization result collectively from the overall ARSA program, and as discussed previously, estimates of potential reductions in absolute accident rates resulting from the AR SA program cannot realistically be disaggregated below the national level. Therefore, it is difficult to specifically attribute these benefits to individual AR SA sites.Finally, until more experience has been gained with ARSA operations, estimates of both the efficiency improvements resulting in time savings to aircraft operators, and the potential delays resulting from mandatory participation, will be quite preliminary.ATC personnel at some facilities anticipate that the process will go very smoothly, that delays will be minimal, and that efficiency gains will be realized from the start. Other sites anticipate that delay problems will dominate the initial adjustment period.FAA believes these adjustment problems will only be temporary, and

that once established, the ARSA program will result in an overall improvement in efficiency in terminal area operations at those airports where A R SA ’s are established. These overall gains which FAA expects for the ARSA site established by this rule typify the benefits which FAA expects to achieve nationally from the AR SA program. These benefits are expected to be achieved without any additional controller staffing or radar equipment costs to the FAA.In addition to these operational efficiency improvements, establishment of this AR SA site will contribute to a reduction in midair collisions. The quantifiable benefits of this safety improvement could range from less than $100 thousand, to as much as $300 million, for each accident prevented.For these reasons, FA A  expects that the ARSA site established in this rule will produce long term, ongoing benefits which will exceed their costs, which are essentially transitional in nature.Regulatory Flexibility DeterminationUnder the terms of the Regulatory Flexibility Act, the FA A  has reviewed this rulemaking action to determine what impact it may have on small entities. F A A ’s Regulatory Flexibility Determination was published in the NPRM, and those comments which addressed it have been discussed above. For the reasons presented in the NPRM and clarified in the Discussion of Comments, FA A  has determined that this rulemaking action is not expected to affect a substantial number of small entities. Therefore, the FA A  certifies that this regulatory action will not result in a significant economic impact on a substantial number of small entities.The RuleThis action designates an Airport Radar Service Area (ARSA) at Lafayette Regional Airport, Lafayette, LA. The location designated is a public airport at which a nonregulatory Terminal Radar Service Area is currently in effect. Establishment of this AR SA  will require that pilots maintain two-way radio communication with ATC while in the ARSA. Implementation of AR SA procedures at the affected location will reduce the risk of midair collision in terminal areas and promote the efficient control of air traffic.

The FAA has determined that this regulation only involves an established body of technical regulations for which frequent and routine amendments are necessary to keep them operationally current. It, therefore: (1) Is not a “major rule” under Executive Order 12291; and (2) is not a "significant rule” under DOT Regulatory Policies and Procedures (44 FR 11034; February 26,1979).List of Subjects in 14 CFR Part 71Aviation safety. Airport radar service areas.Adoption of the AmendmentAccordingly, pursuant to the authority delegated to me, Part 71 of the Federal Aviation Regulations (14 CFR Part 71) is amended, as follows:
PART 71— DESIGNATION OF FEDERAL 
AIRWAYS, AREA LOW ROUTES, 
CONTROLLED AIRSPACE, AND 
REPORTING POINTS1. The authority citation for Part 71 continues to read as follows:Authority: 49 U.S.C. 1348(a) and 1354(a);49 U.S.C. 106(g) (Revised, Pub L. 97-449, January 12, 1983); 14 CFR 11.69.
§ 71.501 [Amended]2. § 71.501 is amended as follows:Lafayette Regional Airport, LA [New]That airspace extending upward from the surface to and including 4,000 feet M SL within a 5-mile radius of the Lafayette Regional Airport (lat. 30°12'14"N., long. 91°59'16"W.), and that airspace extending upward from 1,300 feet M SL to 4,000 feet M SL within a 10-mile radius of the airport. This airport radar service area is effective during the specific days and times of operation of Lafayette Tower and Approach Control Facility as established in advance by a Notice lb  Airmen. The effective dates and times will thereafter be continuously published in the Airport/Facility Directory.Issued in Washington, DC, on June 27,1986. Daniel J. Peterson,
Manager, Airspace-Rules and Aeronautical 
Information Division,[FR Doc. 86-14951 Filed 6-30-86; 8:45 am] 
BILLING CODE 4910-13-M
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D E P A R TM E N T  O F  H O U S IN G  A N D  
U R B A N  D E V E L O P M E N T

Office of the Secretary

24 C F R  Parts 35, 200, 881, 882, and 886[Docket No.R-86-1287, FR-2223]
Lead-Based Paint Hazard Elimination 
in Certain F H A  Single Family and  
Multifamily Housing Program s; Section  
8 Housing Assistance Paym ents 
Program  for Substantial Rehabilitation; 
and Section 8 Existing Housing  
Certificate and M oderate  
Rehabilitation Program s

a g e n c y : Office of the Secretary, HUD. 
a c t i o n : Proposed Rule.
S U M M A R Y : H U D  invites public comment concerning amendment to its regulations regarding the elim ination of hazards due - to lead-based paint in certain F H A  Single Fam ily and M ultifam ily Housing Programs; Section 8 Housing A ssistance Paym ents Program for Substantial Rehabilitation; and Section 8 Existing Housing Certificate and Section 8 M oderate Rehabilitation Programs. This proposed rule would amend 24 C F R  Part 35, Lead-Based Paint Poisoning Prevention in Certain Residential Structures; propose a new Subpart O  in 24 C F R  Part 200, Introduction; and amend 24 C F R  Part 881— Section 8 Housing A ssistan ce Paym ents Program for Substantial Rehabilitation, Part 882— Section 8 Housing A ssistance Program—Existing Housing and M oderate Rehabilitation, and Part 886— Section 8 Housing A ssistan ce Payments Program— Special A llocations. H U D  is reconsidering its current regulations implementing Section 302 of the Lead- Based Paint Poisoning Prevention A ct in light of advances in knowledge regarding the causes of elevated blood lead levels in children as w ell as hazard detection and abatem ent techniques.H U D  is also reexam ining its regulations in light of the m andate o f A s h t o n  v.

P ie r c e , 716 F.2d 56 (D .C. Cir. 1983), a case in which public housing tenants in the District of Colum bia challenged the adequacy of H U D ’s lead-based paint regulations.
d a t e : Comment due date: September 2, 1986.
A D D R E S S E S : Comments on rule:Interested persons are invited to submit comments regarding this proposed rule to the Office of General Counsel, Rules Docket Clerk, Room 10276, Department of Housing and Urban Development, 451 Seventh Street, S.W., Washington, D.C. 20410. Comments should refer to the above docket number and date of publication. A  copy of each comment

submitted will be available for public inspection during regular business hours at the above address.
C o m m e n ts  on in fo rm a tio n  c o lle c t io n :  Com m ents on the information collection requirements contained in this proposed rule should be submitted both to the H U D  Rules Docket Clerk at the above address and to the O ffice  of Information and Regulatory A ffairs , O ffice  of M anagem ent and Budget, W ashington,D .C . 20504, Attention: Desk O fficer for H U D . They should contain the docket number and date of publication.

F O R  FU RTH ER IN FO R M A T IO N  C O N T A C T : For FHA Single Family Insurance and Single Family Property Disposition programs contact Alan Kappeler, Director, Office of Insured Single Family Housing, (202) 755-3046, Room 9266; for FHA Multifamily Insurance and Multifamily Coinsurance programs contact Frank Brown, Deputy Director, Office of Insured Multifamily Housing Development, (202) 755-6500, Room 6134; for Multifamily Property Disposition programs and Section 8 Housing Assistance Payments for Substantial Rehabilitation contact James Tahash, Director, Program Planning Division, Office of Multifamily Housing Management, (202) 426-3970, Room 6182; and for Section 8 Existing Housing Certificate and Section 8 Moderate Rehabilitation contact Lawrence Goldberger, Director, Office of Elderly and Assisted Housing, (202) 755-5720, Room 6128; Department of Housing and Urban Development 451 Seventh Street, S.W., Washington, D.C. 20410. (These are not toll-free telephone numbers.) 
S U P P L E M E N T A R Y  IN FO R M A T IO N :I. BackgroundThis rulemaking w as initiated in response to the A s h t o n  court order by publication of an A d van ce  N otice of Proposed Rulem aking (ANPR) (49 FR 19210, M a y  4,1984), which solicited public comment on issues relating to im plem entation o f lead-based paint detection and hazard abatem ent procedures in the m any distinct H U D  programs to w inch the statute applies. In accordance with a subsequent order of the United States District Court for the District of Colum bia, proposed lead- based paint rules for Public and Indian Housing and minimum requirements for other H U D  programs were published on February 14,1986 (51 FR 5666). A  final rule w ill be published on or before August 1,1986.This proposed rule, which addresses the hazards of lead-based paint in FHA Single Family and Multifamily Insurance and Coinsurance programs, HUD-owned Single Family and Multifamily Property

Disposition programs, Section 8 Housing A ssistance Paym ents program for Substantial Rehabilitation; and Section 8 Existing Housing Certificate and Section 8 M oderate Rehabilitation programs, is being published pursuant to a subsequent order of the District Court. The same order requires publication of a final rule not later than January 15,1987.This proposed rule covers the Housing Voucher program because the Housing Q uality  Standards for the Section 8 Existing Housing Certificate program also apply to that program. The Department intends to adopt a policy that is identical for both the Section 8 Existing Housing Certificate and Housing Voucher programs. Although the Housing Voucher program is not currently covered in the Code of Federal Regulations, the provisions of this rulemaking w ill be incorporated in the final rule for the Housing Voucher program.The issue of what procedures m ay be "practicable” differs within the various H U D  programs. In the Public and Indian Housing programs, the cost of hazard abatem ent is a public cost. Sim ilarly, in the H U D -ow ned Single Fam ily Property Disposition program, the cost of hazard abatem ent is a public cost. H ow ever, in the F H A  Single Fam ily and M ultifam ily Insurance and Coinsurance programs, the cost of hazard abatem ent required to qualify an existing property for F H A  mortgage insurance or coinsurance is a private cost to be borne by the seller. In the H U D -ow ned M ultifam ily Property Disposition program, the cost of hazard abatem ent, as with other required repairs, generally w ill be borne by the purchaser. In the Single Fam ily Property Disposition program, abatem ent costs w ill be borne im m ediately by the F H A  Fund and ultim ately, in the case of most programs, by other homeowners with interests in the M utual Mortgage Insurance Fund. In the Section 8 Existing Housing Certificate, Housing Voucher and M oderate Rehabilitation programs, the cost of hazard abatem ent required to qualify the rental unit as one in which a very low-incom e tenant’s rental paym ent w ill be subsidized must be borne by the private landlord. The im pact of these costs on the availability  of the programs to their intended participants is a relevant consideration in determining whether the requirements are “ practicable” ; see discussion of 
A s h t o n  decision below- and the Proposed Program Requirements in Section IV .This preamble is divided into the follow ing five sections: (1) Background (discussion of statutory and regulatory requirements and the A s h t o n  decision);



Federal Register / V ol. 51, No. 126 / Tuesday, July 1, 1986 / Proposed Rules 24113(2j ANPR (summary of the comments that focus on Section 8 Existing Housing); (3) Recent Studies of the Lead- Based Paint Problem (including the Centers for Disease Control’s January 1985 Statement and the Environmental Protection Agency’9 Air Quality Criteria for Lead); (4) Proposed Program Requirements; and (5) Section-by- Section Review of Proposed Regulations.
A. Statutory and Regulatory 
RequirementsHUD’s authority to issue this rule is based on the Lead-Based Paint Poisoning Prevention Act, 42 U.S.C. 4821-4846 (“LPPPA”}. Added in 1973, Section 302 of LPPPA requires the Secretary of HUD to “establish procedures to eliminate as far as practicable the hazards of lead-based paint poisoning with respect to any existing housing which may present such hazards and which is covered by an application for mortgage insurance or housing assistance payments under a program administered by the Secretary.” Some of the HUD programs covered by this proposed rule involve an application for mortgage insurance [e.g., FHA Single Family and Multifamily Insurance and Coinsurance). Other programs covered by the proposed rule involve an application for housing assistance payments (e .g Section 8 Existing Housing). For these programs, Section 302 of the LPPPA prescribes that the procedures shall “as a minimum provide for . . .  appropriate measures to eliminate as far as practicable immediate hazards due to the presence of paint which may contain lead and to which children may be exposed;” and further, that the procedures must apply to housing constructed prior to 1950 and “may apply to housing constructed during or after 1950 if the Secretary determines, in his discretion, that such housing presents hazards of lead-based paint.”Section 302 of LPPPA also requires the Secretary to “establish and implement procedures to eliminate the hazards of lead-based paint poisoning in all federally-owned properties prior to the sale of such properties when their use is intended for residential habitation.” The Department is of the legal opinion that the “as far as practicable” standard also applies to disposition of these federally- owned properties. See 41 FR 28876,28877 (July 13,1976). However, the limitation of mandated treatment to pre- 1950 housing referred to above does not apply to property disposition cases.HUD implemented Section 302 of LPPPA by promulgating regulations in 1976 which are found at 24 CFR Part 35

and by incorporating Part 35 in other program-specific regulations. Revision of Part 35 has recently been proposed (51 FR 5666, February 14,1986). This proposed rule will also amend Part 35 and supersede proposed Subpart C of Part 35’s minimum requirements by establishing specific program requirements. Subpart E of Part 35 (Elimination of Lead-Based Paint Hazards in Federally-Owned Properties Prior to Sale for Residential Habitation) has also been proposed for revision (51 FR 5666, February 14,1986). This subpart establishes minimum requirements for the sale of all Federally-owned (e.g., HUD, Veterans Administration, Farmers Home Administration, General Services Administration, Department of Defense) residential housing. In this rulemaking HUD is proposing additional procedures for HUD-owned Single Family and Multifamily Property Disposition programs. See § § 200.815 and 200.825.
B. The Ashton DecisionIn Ashton  v. Pierce, public housing tenants in the District of Columbia challenged the adequacy of the Department’s lead-based paint regulations. The United States Court of Appeals for the District of Columbia held that the Department’s Lead-Based Paint regulations (Part 35) were invalid because they were inconsistent with the LPPPA’s mandate that the Secretary establish procedures for HUD-assisted housing “to eliminate as far as practicable immediate hazards due to the presence of paint which may contain lead and to which children may be exposed.. . . ” 42 U .S.C. 4822.Specifically, the Court held that the regulations are deficient in not treating intact lead-based paint surfaces accessible to children as an “immediate hazard” under the Act. The current regulations define “immediate hazard” as "paint. . .  which is cracking, scaling, chipping, peeling or loose.” The definition did not require that the lead content in the paint be measured or identified, only that the condition of the paint be defective. The definition excluded intact or “tight” paint regardless of its lead content. The Court concluded that the Act’s language and its legislative history demonstrate “that Congress intended the Department to eliminate at least lead-based paint that is accessible to, and chewable by, children.” 716 F.2d 63.The Court affirmed the district court’s holding that the Department had failed to fulfill its statutory duty to establish procedures to eliminate the hazard of accessible intact paint “as far as practicable.” The Court concluded that the administrative record of HUD’s

rulemaking showed that the Department erroneously placed too much emphasis on cost-effectiveness in determining the practicability of hazard elimination measures. The Court held that the “as far as practicable standard allows the Department to consider cost and technical considerations in developing its regulations and that the threshold of practicability is reached if there exist reasonably available techniques for eliminating the hazard.” 716 F.2d 64. The Court, however, declined to affirm the district court’s finding that the administrative record established that elimination of chewable intact paint is in fact practicable. The Court determined that in undertaking further rulemaking to bring the lead-based paint regulations into conformance with the Act’s mandate regarding “immediate hazards,” the Department should also consider the practicability issue. For a further discussion of the practicability standard see Section IV.C. below.II. Advance Notice of Proposed Rulemaking and CommentsHUD commenced rulemaking by publishing an Advance Notice of Proposed Rulemaking (ANPR) (49 FR 19210, May 4,1984). The ANPR raised four major regulatory issues: (1) Hazard Determination; (2) Program Coverage; (3) Notification; and (4) Monitoring and Enforcement. Several questions were raised within each of the principal issues. Thirty-nine comments were received from commenters including public housing agencies, state, county and city health departments, cities, trade associations, public interest organizations, state housing authorities and individuals. Commenters submitted or referred to numerous articles and papers that addressed additional aspects of the problem.The proposed rule for Public and Indian Housing (51 FR 5666, February 14,1986) discussed public comments received regarding hazard determination, notification, monitoring and enforcement. This section will discuss the ANPR questions and comments regarding the Section 8 Existing Housing program. The ANPR did not raise any program-specific questions and no comments were received regarding the other programs covered by this proposed rule.Three issues were posed regarding the major issue of hazard elimination in the Section 8 Existing Housing program. Commenters on these questions included environmental groups, State and local health departments, public housing agencies, non-profit organizations and trade associations.



24114 Federal Register / V ol. 51, No. 126 / Tuesday, July 1; 1986 / Proposed RulesThe first issue was “Should the hazard elimination requirements, as they may be applicable to the Section 8 Existing Housing Program, be limited (i) to units constructed prior to a certain date and if so, what date?” Twelve commenters responded to this question suggesting particular cut-off dates ranging from 1950 to 1975. Most commenters agreed with HUD’s conclusion that the procedures should apply to all Section 8 housing that was constructed before 1950. Two commenters (American Academy of Pediatrics and a State health department) suggested no cut-off date should be applied to family units and added that although the expense will be high, this is a one-time chance to eliminate lead hazards. An environmental public interest group argued for a 1975 cut-off date because of Environmental Protection Agency data which showed that over 70% of dwelling units built prior to 1950 and over 60% of the units built between 1960 and 1975 had surface lead levels over 0.5 mg/cm2. A  national housing and redevelopment association suggested an owner’s certification (indicating that lead-based paint was not used) in order to reduce the number of inspections required to detect the existence of contamination for any house constructed after 1975. A  public housing agency remarked that an exact date is difficult to establish because of the availability of lead-based paint in surplus stores.The second issue was “Should the hazard elimination requirements, as they may be applicable to the Section 8 Existing Housing program, be limited to units for which application is being made by a family which includes children under 7 years of age?” Eighteen commenters responded to this question. A  majority of commenters (twelve) favored imposing the requirements on all units regardless of family composition. In addition, seven of these commenters (including State and local health departments, an environmental public interest group, a national housing and redevelopment association, a private law firm representing the Ashton plaintiffs and a public housing agency) noted that lead-based paint presents an immediate risk to all who come in contact. These commenters suggested that there is evidence that even limited contact with lead-based paint can elevate blood lead levels. Additionally, they indicated that HUD has no way of knowing whether children will move into any particular unit in the foreseeable future.Four public housing agencies suggested that applying the regulations to all units will help to maintain the

quality and condition of Section 8 housing. However, they noted there is some fear that a strict requirement will serve as a deterrent since most units require a certain amount of repairs before they are accepted into the program. The reduction in the number of participating landlord owners will limit the amount of affordable housing for very low-income families. Four commenters argued for imposing requirements on all units because many elderly people have grandchildren who visit and often provide babysitting services for friends or relatives. It was also suggested that subjecting all Section 8 housing to hazard elimination requirements will help to avoid discrimination by private landlords against families with children.The American Academy of Pediatrics and a lead-based paint public interest group suggested if abatement in all units is not possible, then abatement of lead- based paint from homes containing children should be a priority. Two public housing agencies supported limiting the elimination requirement to units occupied by families with children under age seven. The rationale for the limitation was to increase the availability of the units that meet the Housing Quality Standards. One commenter recommended inspection of all Section 8 dwellings to be occupied by families with children under five years of age and dwellings to be frequented by children under five years of age. Further, all peeling, flaking, blistering, and chipping lead-based paint should be removed, and all chewable accessible surfaces should also be abated. A  county health department added that HUD should develop and implement a plan to eliminate the hazards within the next five years. One public housing agency mentioned that the climate of an area affects the condition of paint on residential properties. Some dwellings begin to peel within one year of painting and units that are leased during the winter months cannot be painted in compliance with the Housing Quality Standards at the time the lease is entered into.The third issue was whether the Section 8 Existing Housing program should adopt a fuller “health approach” based on determined blood lead levels of children. A  “health approach” would involve: (1) An initial screening of children to determine their blood lead level; (2) the identification and treatment of children found to have an elevated blood lead level; and (3) the deleading of the homes in which such children reside. Most commenters (seven) argued that the health approach

was inappropriate for the Section 8 Existing Housing program. One commenter approved of the health approach, while another commenter recommended a combination of a housing and health approach (a housing approach would involve an inspection of all housing for lead-based paint and the removal of such paint where found, regardless of the age and blood lead level of the inhabitants). One commenter favored a housing approach because even where a screening program has been established, it would likely occur prior to residence in the Section 8 unit and thus would not indicate the potential hazard in the unit for which the application is made. One commenter suggested that lead screening is not available in many states. For Section 8 Existing Housing, it was recommended that HUD, in conjunction with HHS, should conduct a national survey to determine available lead screening resources, prioritize and identify high-risk areas and conduct systematic inspection and abatement in these areas. A  national survey should also determine whether local or state law requires abatement and HUD should monitor compliance by its programs.III. Recent Studies of the Lead-Poisoning ProblemSince publication of the ANPR, several new studies involving lead- based paint poisoning have been released. These studies include the CDC January 1985 Statement and the EPA Air Quality Criteria for Lead. HUD solicits comments on other recent lead-based paint poisoning studies.
A . Centers for Disease Control’s  January 
1985 StatementIn January 1985, the Centers for Disease Control (CDC) issued a second revision to its statement entitled 
Preventing Lead Poisoning in Young 
Children. Based on new research findings on lead toxicity, CDC redefined lead poisoning at a lower blood lead level (from 30 to 25 micrograms of lead per deciliter of whole blood) and updated its recommendations on lead- based paint abatement.
B. EPA A ir  Q uality Criteria for LeadEPA’s Air Quality Criteria for Lead evaluates and assesses scientific information on the health and welfare effects associated with exposure to various concentrations of lead in ambient air. The document considers all sources of lead including lead-based paint. At the time of publication of this proposed rule, the criteria document is



Federal Register / V ol. 51, No. 126 / Tuesday, July 1 , 1986 / Proposed Rules 24115still under review. HUD considers this document to be a potential source of helpful information for this rulemaking and.expects to consider its conclusions in developing a final rule.IV. Proposed Program RequirementsThe Department proposed to alter the structure of its regulations implementing the LPPPA in its proposed lead-based paint rules for Public and Indian Housing and minimum requirements for other HUD programs which were published on February 14,1986 (51 FR 5666). It was proposed that 24 CFR Part 35 would continue to state generally applicable minimum requirements but would authorize Assistant Secretaries to promulgate program-specific regulations which would supersede the general inspection and hazard elimination requirements of Subpart C of 24 CFR Part 35. The rationale for this proposal was to integrate the lead-based paint requirements into the administrative and operational structures of different programs and allow for "practicability” determinations to be based on specific program circumstances.Few substantive changes were proposed in Part 35 except that the notification requirements in Subpart A  of Part 35 were proposed to be extended to all HUD-associated housing constructed during the period 1950-1977. Testing and hazard abatement requirements of Subpart C of Part 35 were proposed to be limited to all HUD- associated housing constructed prior to 1978. Subpart C ’s minimum inspection and abatement requirements would continue to be based on defective paint surfaces.This proposed rule revises the definition of HUD-associated housing and residential structures in § 35.3. The definition of HUD-associated housing is revised to more clearly follow the intent of Section 302 of the LPPPA. The revised definition reflects the statute’s emphasis on an "application for mortgage insurance or housing assistance payments.” The current regulatory definition of HUD-associated housing was promulgated before passage of Section 302 of the LPPPA and is broader than the statute. See 37 FR 22732 (October 21,1972); 49 FR 19212 (May 4, 1984).The revised definition of HUD- associated housing also clarifies that Subpart A  of Part 35 applies to HUD- acquired properties, properties sold with use restrictions or properties currently covered by mortgage insurance or a contract for housing assistance payments. The definition of residential structures is amended to reflect the

emphasis on structures where children may reside.Inspection and hazard abatement requirements of Subpart C (24 CFR § 35.24) which were previously proposed on February 14,1986 are further amended in this proposed rule. The supersedure authority is identical to that proposed on February 14,1986; however the hazard abatement requirements are being amended as discussed below and the inspection requirements now appear in the program regulations.After a general discussion of the construction cut-off dates, testing and the practicability standard, proposed lead-based paint housing program requirements will be discussed in the same order as the proposed rule and include: (1) Single Family Insurance and Coinsurance; (2) HUD-owned Single Family Property Disposition; (3) Multifamily Insurance and Coinsurance;(4) HUD-owned Multifamily Property Disposition; and (5) Section 8 Existing Housing Certificate and Section 8 Moderate Rehabilitation. For lead-based paint requirements in the first four housing programs, HUD proposes a new Subpart 0 to 24 CFR Part 200. Part 200 was chosen because it applies to all of these programs and eliminates the need for extensive incorporation by reference. Section 200.800 provides a general applicability and purpose statement, and definitions for Subpart 0 are included in § 200.805. Specific program amendments are proposed for the remaining programs.
A . Construction C ut-O ff DatesAs previously mentioned in Section I.A above, Section 302 of LPPPA provides (with the exception of the sale of federally-owned property for residential habitation) that its requirements must be applied to housing constructed prior to 1950 and that they may be applied to housing constructed during or after 1950 “if the Secretary determines, in his discretion, that such housing presents hazards of lead-based paint.”The hazard elimination requirements contained currently in Subpart C of Part 35 apply to all “HUD-associated housing,” whenever constructed. On the other hand, the notification requirements contained in the current Subpart A  of Part 35 are limited to purchasers and tenants of housing constructed prior to 1950. The administrative record of the 1976 rulemaking did not make clear the basis of the extension of the hazard elimination requirements to post-1950 housing, and the record suggested that no determination of the presence or absence of a hazard was made in the

context of addressing the notification requirements. In Ashton, the plaintiffs challenged the Department’s failure to extend the hazard notice requirements to post-1950 housing. Notwithstanding that the Department had extended to post-1950 housing, the District Court apparently viewed the notice requirement as a separate context and declined to impose an extended notice requirement on the basis of whatever determination had been made regarding hazard elimination. In the notice context, thé District Court found no evidence that the Secretary had addressed the issue at all. The Court therefore held that there was no record of an actual determination that was adequate for review and, further, that the Secretary’s discretion in the matter was unreviewable in any event. The Court of Appeals affirmed, on modified grounds, holding that there was “no enforceable duty on the Secretary to make such a determination” and, therefore, that the Secretary’s failure to address the question was not reviewable.The question of extension of the hazard elimination requirements applicable to defective paint surfaces stands upon a different ground than the question of notice extension that was considered by the Ashton courts, because in the 1976 rulemaking, the Secretary was in fact determined to extend those requirements to post-1950 housing. The administrative record does not make clear an enunciated basis for this determination, and a major basis may be simply the fact that the Department’s pre-statutory regulations, adopted in 1972, provided no construction cut-off date for the hazard elimination requirements. (On the other hand, the 1972 regulations contained no hazard notice provisions, so that when the Department first considered that requirement after the statutory enactment, it somewhat more naturally considered the statutory cut-off date provisions as well.) As noted in the previously published ANPR (49 FR 19210,19221), in its Environmental Impact Statement prepared in connection with publication of the proposed rule in 1975, HUD rejected a 1950 cut-off date for hazard elimination requirements on the rationale that it would not provide “the maximum practicable protection to children affected by the programs within the Department’s jurisdiction.”The discretion conferred by the statute as to extension of the hazard elimination requirements relating to defective paint to post-1950 housing remains fully applicable. However,



24116 Federal Register / V ol. 51, No. 126 / Tuesday, July 1, 1986 / Proposed Ruleshaving once addressed the issue and made a determination, a reasoned basis for a change is required.In the ANPR, the Department opened this question by soliciting comment as to whether there was a reasonably satisfactory cut-off date of construction after which units should be presumed, for purposes of mandatory testing and hazard abatement requirements, to be free of lead-based paint. Commenters suggested various cut-off dates, ranging from 1950 to 1977, and supporting rationales. Several recommended 1971, when the LPPPA’s prohibition on use of lead-based paint in Federally-assisted construction or rehabilitation was enacted. Others recommended 1977, when the Consumer Product Safety Commission banned the commercial sale of paint having a lead content by weight of over .06%.As indicated in the recent proposed rulemaking regarding public housing, HUD recently awarded a research contract to provide an estimate of the incidence and condition of lead-based paint in public housing units and common areas and an estimate of the cost of abatement under different regulatory approaches. In this study, the Department requested Childhood Lead Poisoning Prevention Programs (CLPPPs) to assist in data collection by visiting five randomly selected local public housing projects (in areas with less than five local public housing projects, all projects were inspected) and inspecting them for the presence of lead paint. A total of 34 local programs visited 131 public housing projects and 262 units to test for the presence of lead-based paint. The programs used XRFs to test units, common areas such as halls, and sitewide facilities for the presence of leaded paint, and the amount of lead. The local inspectors also reported whether the paint was in good condition or defective (e.g., peeling or chipping).Because prior research led the researchers to expect a high proportion of lead-based paint hazards in the oldest projects, the analysts split the sample into four age strata and obtained inspections in a larger number of older projects than newer projects. Defining paint with over 1 mg,/cm2 lead content on chewable surfaces accessible to children or in defective paint on flat surfaces such as walls or ceilings as constituting an “ immediate hazard” for purposes of the study, the data show such conditions existing in 69% of the sample units built in 1950 or before, 48% of the units built between 1951 and 1959, 44% of the units built between 1960 and 1977, and 7% of the units built in 1978 or later. In the few post-1978 sample units

where lead was found, it was at a relatively low level, below 1.5 mg./cm2.HUD currently does not have comparable data regarding housing units constructed under other programs (such as single-family homes constructed for sale with FHA mortgage insurance). However, HUD is cognizant that the use of lead-based paint in Federally-assisted construction and rehabilitation has been prohibited since 1971. Section 401 of LPPPA, as enacted in 1971, directed the Secretary of Health, Education and Welfare to prohibit the use of lead- based paint in such construction or rehabilitation. The Secretary of HEW promulgated regulations in March 1972, and complementing regulations were adopted by the Secretary of HUD in August 1972. In addition, HUD’s Minimum Property Standards for Single Family and Multifamily Housing have also prohibited the use of lead-based paint (percentages of lead-based paint have decreased from 1% to .06%) since 1973. In the case of existing housing subject to the HUD requirements at the time of its construction, HUD believes it inappropriate to impose extensive testing requirements based on an assumption of noncompliance with Federal regulations. As indicated above, the current Part 35 requirements for defective paint surfaces (paint on applicable surfaces [i.e., all exterior surfaces of a residential structure, up to five feet from the floor or ground and which are readily accessible to children under seven years of age, and all interior surfaces of a residential structure) that is cracking, scaling, chipping, peeling or loose), extend to all “HUD-associated housing,” without any construction cut-off date. The current regulations were adopted in 1976. At this stage of the rulemaking proceeding, HUD is proposing two alternative provisions regarding defective paint abatement in programs to which the Secretary’s discretion is applicable. Under one such proposal, the Secretary proposes to limit the defective paint abatement requirement to housing constructed prior to 1978, because of the ban on the commercial sale of paint having a lead content by weight of over .06% which became effective in 1977.As an alternative, HUD proposes to limit all defective paint inspection and abatement requirements to pre-1950 housing. Considerations which would be relevant to the selection of such an alternative would be the extent of the presence of lead-based paint in different types of housing constructed in 1950 or later; the experience of lenders and realtors, public housing agencies (as administrators of the Section 8 Existing

Housing and Moderate Rehabilitation program), local health agencies, and others, including impacts on program participation and benefits; and recent evidence regarding the correlation of defective paint at different lead contents with elevated blood-lead levels in children or other serious adverse effects. In connection with this inquiry, and as an indication of the type of condition to which Congress intended the requirements to apply, the Department notes that the selection of a 1950 cut-off date by Congress, made more than 20 years after that date, was based on Congress’ conclusion that “ lead-based paint for interior household use which contained very high percentages o f lead  
compounds, at least 50 percent lead in 
several cases, was in fairly wide use during the years before 1950” (118 Cong. Rec. 20853 (1972) (Senator Schweiker) (see fuller quotation below).The alternative proposals regarding defective paint are presented in the proposed rule at §§ 35.24(b), 200.810(b), 200.820(b), 882.109(i)(3), 882.404(d)(3), and 886.113(i)(3).For chewable surfaces [i.e., all chewable protruding painted surfaces up to five feet from the floor or ground, which are readily accessible to children under seven years of age, such as protruding corners, windowsills and frames, doors and frames, and other protruding woodwork), the Secretary proposes to limit abatement requirements, where found practicable, to pre-1950 housing in all programs to which the statutory pre-1950 cut-off date is applicable. The Secretary declines to exercise his discretion to extend such requirements to post-1950 housing in such programs because it is not clear that the requirements, if so extended, would remain “practicable.” The relative unavailability of lead-content measuring equipment and experienced operators is discussed in Section IV.B. below. This condition, considered in the context of the Single Family Insurance and Coinsurance programs with their high volume of applications and, more pertinently, large number of appraisers (FHA fee appraisers and Direct Endorsement lender appraisers) on whom the task of inspection would fall, compels the Secretary to determine that an intact lead-based paint removal requirement is not practicable in this program, even for pre-1950 housing. However, the volume of insurance or coinsurance activity involving pre-1950 multifamily structures is sufficiently small to permit a tentative conclusion that intact lead-based paint removal requirements may be practicable in that program. Similarly, the Secretary
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proposes an intact paint inspection and abatement requirement for pre-1950 units for which assistance is sought under the Section 8 Existing Housing Certificate and Moderate Rehabilitation programs, limited to units to be occupied by families with children having an identified elevated blood lead level (“EBL”). This proposal is based in significant part on an understanding that (1) blood lead level screening programs are available in most areas where the prevalence of EBL children is highest, and (2) lead-content measuring equipment is likely to be reasonably available in most areas where a blood lead level screening capacity is available. However, the Secretary declines to extent such requirements to post-1950 housing before an assessment of the effects of the new requirements, including delays in processing assistance applications and willingness of private owners to make units available for participation in the program, can be made.As noted above, the pre-1950 housing limitation is not applicable to units owned by HUD and being sold for residential use. The Secretary proposes inspection and removal requirements for intact paint on chewable surfaces for multifamily properties constructed or substantially rehabilitated before 1973, or constructed or substantially rehabilitated between 1973 and 1978 but not subject at such time to HUD’s then- current lead-based paint regulations. In the Single Family Property Disposition program, the requirement is extended to homes constructed prior to 1978. The volume of existing homes proposed for FHA insurance is exceedingly high, and HUD would have no practicable means of accurately identifying whether an existing home insured (on a resale) after 1978 but constructed after 1973 may have been subject to FHA requirements at the time of its construction.
B. Testing and AbatementWhen introducing his floor amendment which became the basis of Section 302 of the LPPPA, Senator Schweiker discussed the procedures required by his amendment as follows:Lead-based paint for interior household use which contained very high percentages of lead compounds, at least 50 percent lead in several cases, was in fairly wide use during the years before 1950. As a consequence, much of the housing in existence today which was constructed prior to 1950 is likely to contain paint with these very high levels of lead compounds. My pending amendment would require the Secretary of Housing and Urban Development to establish procedures to minimize the hazards of lead-based paint poisoning, when inspecting residential housing constructed prior to 1950 for which

an application for mortgage insurance or housing assistance payments has been made to the Federal Government.Before approving such a mortgage or initiating a subsidized program, HUD is currently inspecting such property to determine compliance with code enforcement and the value of the property for mortgage purposes. Therefore, these procedures would not present an additional burden or significant cost to HUD. The amendment would require the Secretary to establish procedures to eliminate the hazard when paint in housing constructed prior to 1950 is found to be cracking, scaling, peeling, or loose . . .My amendment would also require the Secretary to give to the buyers of such housing assured written notification of the hazards of lead-based paint, as well as a description of the symptoms and treatment of lead-based poisoning together with information concerning the importance of the removal of such hazards and techniques currently available to do so.
★  ★  it h *. . . my amendment would incorporate into an existing HUD procedure the means to warn the buyer of the hazard of lead-based paint and remove the immediate danger before he moves into the house.
*  *  *  *  *The amendment would do two things. It would, first of all, provide an inspection procedure for each house that comes up in the Federal housing and FHA program during any particular year, whereby part of the inspection before FHA approval would be for chipping and peeling paint, and if such a condition is found FHA under the amendment would have the authority to go to the builder or the remodeler and have him remedy the situation before the house is accepted by FHA.Second, notwithstanding the remedy provided, a notice must be given to the buyer in which he is warned of the danger of lead- based paint poisoning and pointing out that further chipping and peeling could occur and what to do about it.Mr. Kennedy. I understand this pertains to the new purchaser of the home by giving him notice. That is one purpose of the amendment. The second purpose of the amendment is to do something about the chipping or peeling or fragmentation of lead- based paint in old homes at the time of the transaction or sale.What the Senator is doing effectively by his amendment is to provide an additional kind of remedy or effort to try to reach the situation that exists in the older buildings or houses being turned over under the FHA program. Is that correct?Mr. Schweiker. That is correct. 118 Cong. Rec. 20853 (1972).The above colloquy took place at initial introduction of the floor amendment and before the 1973 mark-up of the reintroduced legislation that resulted in deletion of the original reference in the statutory language to “cracking, scaling, peeling, or loose paint.” Nevertheless, it indicates a

strong Congressional expectation and intention that the new requirements would fit easily, without program disruption or substantial cost increasë, into standard program administrative procedures. No departure from this expectation was indicated after the markup changes in 1973; in the brief floor discussion of the revised bill, it was described as “essentially the same measure unanimously approved by the Senate last June" (119 Cong. Re6.1488, (1973) (Senator Kennedy)).Inspection for defective paint conditions can be done easily by the appraiser or other customary inspector because no detection equipment beyond the naked eye is required. Inspection for intact paint having a measured lead content is another matter, requiring equipping the appraiser or inspector with special equipment. This requirement presents the most problematic consideration in determining the practicability of intact paint inspection and abatement requirements in program contexts.Since Ashton, HUD has been considering the “practicability” of testing procedures for intact paint and abatement procedures for both defective and intact paint. In the ANPR, HUD asked “What newly developed techniques are used by localities for the abatement of lead-based paint that is intact on accessible and chewable surfaces (e .g outside corners and edges of window sills, frames, doors, cabinets, stairs, balusters, etc. within reach of children)?” and "What are the problems, effectiveness, availability and costs of such techniques?” Many commenters requested that HUD prescribe particular detection or abatement technologies. Some commenters asserted, however, that localities are best able to judge the appropriate detection and abatement approach. Other commenters suggested that HUD should prescribe the use of X- ray fluorescence analyzers (XRFs) or standard technologies to eliminate confusion and unnecessary deleading work.Commenters mentioned new techniques including high pressure water guns, low intensity heat guns, wall systems for covering and liquid paint removers. Many problems are associated with removal methods. With the exception of abatements involving wall coverings, hazardous dusts or fumes are produced.CDC recommended that "It is better to establish performance standards than design criteria: This does not preclude new approaches in the search for better instrumentation to detect lead in wall coverings. The marketplace can decide



24118 Federal Register / V ol. 51, No. 126 / T uesday, July 1, 1986 / Proposed Rulesthe least expensive method of hazard abatement as long as the objective of permanently eliminating the hazard, either through removal or covering the lead paint surface, is met. To prescribe a particular method sometimes prevents research into better ways to meet the goals.”The state of the art of testing for lead content in paint is currently limited to laboratory chemical analysis or portable XRFs. Portable XRFs are recommended by CDC, and are less costly than laboratory chemical analysis.Laboratory chemical analysis is discouraged because there is no direct equivalence between this type of analysis and the readings given by the XRFs. Lead paint analysis by laboratory chemical analysis also takes longer than by use of an XRF. The XRF provides immediate readings. In the laboratory chemical analysis approach, it is estimated that thirty to forty samples can be analyzed per day at a cost of $12 per sample in a public laboratory. Typically, six to eight samples are taken per room to test for lead paint using the laboratory chemical analysis method. The costs for this service-at private laboratories is estimated at $25 per sample or $175 per room. The cost of using an XRF is estimated at $20 per room (taking twenty to twenty-five readings per room] and typically two three-bedroom units can be tested in one day. Two companies are currently manufacturing XRFs. The cost is approximately $8,000 per machine, and the yearly maintenance is approximately $2,500.The number of chemical testing laboratories availably throughout the country capable of handling HUD’s testing, if required, is limited at best. To HUD’s knowledge, there are approximately 400 XRFs in existence throughout the United States to test not only housing in HUD programs but all other private housing. Most of the XRFs, which may or may not be available on a routine basis to test properties participating in HUD programs, are owned by municipalities or organizations affiliated with state or local governments. HUD is also aware that there is substantial downtime in repairing XRFs.In addition to their limited availability, HUD has other concerns regarding the XRF. HUD received sixteen comments on the XRF in response to the proposed lead-based paint rule for Public and Indian Housing. A  majority of commenters suggested readings produced by XRFs are highly inaccurate (e.g., XRFs are reported to read the opposite sides of walls, and to

be influenced by lead pipes and other leaded building materials within the walls]. Several commenters indicated that XRFs are not accurate at levels below 1.0 mg./cm2. Other commenters suggested that XRF readings may be unreliable because of operational factors and suggested the need for a uniform training program, technical resource center and quality control guidelines. It was also suggested that an independent evaluation of the two currently available XRF instruments should be undertaken prior to initiation of a national program for intact paint hazard abatement dependent on the use of such detection equipment. Other commenters were concerned about the effects of cobalt radiation in using the XRF.The Court of Appeals in Ashton agreed with the District Court, which stated that the “as far as practicable” standard allows the Department to “consider cost and technical considerations in developing its regulations” and that the threshold of practicability is reached if there exist “reasonably available techniques” for eliminating the hazard. 541 F. Supp. 641. Based on these comments, recent demonstrations and literature research, HUD is further evaluating whether the XRF is a “reasonably available technique.”For purposes of this proposed rule regarding testing for lead-based paint, HUD proposes that the standard for reliable detection of surface area would be XRF readings of greater than or equal to 1.0 mg/cm2. Although a 0.7 mg./bm2 standard is recommended in CD C’s January 1985 statement, HUD proposes the 1.0 mg/cm2 standard because of evaluations performed by the National Bureau of Standards (Evaluations of Lead Detectors, March 1977 and Evaluations of New Portable X-ray Fluorescent Lead Analyzers for Measuring Lead in Paint, May 1978) and because the vast majority of XRFs available today are designed to HUD’s specifications (minimum precision of ±0.2 mg/cm2 at 1 mg/cm2). HUD requests further comments on the availability and reliability of XRFs, other reasonably available techniques, and the 1.0 mg/ cm2 standard.This regulation proposes testing in certain cases and proposes generally to rely on local or state public health, housing agencies or private concerns to test for lead-based paint. HUD is aware of approximately 50 active Childhood Lead Poisoning Prevention Programs (CLPPPs) capable of testing lead-based paint, which have provided services in the past at nominal or no cost. Certain

CLPPPs may be using only laboratory chemical analysis. HUD is interested in learning which localities use only this method. HUD is also interested in the feasibility of relying on these public and private concerns for testing.HUD proposes only to conduct and fund the required testing for the HUD- owned Single Family and Multifamily Property Disposition programs. For Multifamily Insurance and Coinsurance programs, HUD will require random testing of units at the expense of the owner. State or local health or housing agencies, CLPPPs or State or locally licensed private testing companies are the preferred testers. For the Section 8 Existing Housing and Moderate Rehabilitation programs, the PHA.will be required to have the testing completed, but the landlord will bear the expense of any required abatement. For Section 8 Moderate Rehabilitation units, any cost of hazard abatement will be borne by the owner but can be recovered through the long-term rent subsidy to the extent permitted by Fair Market Rent limitations.For abatement, HUD is not prescribing a particular method but is requiring that the paint either be thoroughly removed or covered. HUD intends only to establish minimum abatement standards and is not limiting the available techniques. HUD proposes to use the treatment described in proposed 35.24(b)(2) for the programs covered by this rule. Covering the hazard could include such methods as adding a layer of gypsum wallboard or a fiberglass cloth barrier to the wall surface. Depending on the wall condition, wallpaper (which is permanently attached and not easily strippable) may be used. Covering or replacing trim surfaces is also permitted. Paint removal could include such methods as scraping, heat treatment (infra-red or coil type heat guns) or chemicals. Sanding and use of propane torches are prohibited because of the additional hazards these methods create. Sanding produces the greatest deposits of lead in dust, with rates as high as 10 mg of lead/sq. ft./ hour. Open-flame methods cause the lead to vaporize. Washing and repainting without thorough removal or covering does not constitute hazard abatement. Comments are requested on these methods of treatment.
C. Practicability StandardThe LPPPA requires HUD to establish procedures to eliminate “as far as practicable” the hazards of lead-based paint poisoning. The “practicability” standard applies to any existing housing which may present such hazards and
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which is covered by an application for mortgage insurance or housing assistance payments. The Department believes that the “practicability” standard applies also to HUD’s property management and disposition programs.In Ashton, the courts held that HUD had applied an erroneous standard in determining whether it was "practicable” to eliminate the immediate hazard of intact lead paint. In the Court of Appeals’ view, HUD had construed “as far as practicable” to mean “most practicable.” The Court expressly rejected what it considered to be a “cost-benefit analysis” approach employed by the Department.In plain language Congress commanded that if it is “practicable” to eliminate an immediate hazard, that hazard must be eliminated. The statute admits of no exceptions to the required elimination procedures on the basis of the degree of practicability. Neither Congress’ concern about the cost of the elimination program nor congressional silence in the face of the Department’s interpretation of the statute can overcome the clear statutory directive. Id. at 
64.The Court of Appeals concluded, however, that the administrative record had not established that elimination of chewable intact paint is in fact practicable. Id. Both the Court of Appeals and the District Court made specific reference to a HUD options paper considered by Secretary Carla A. Hills before promulgation of the 1976 rule. The paper listed five alternatives: Alternative I—require scraping of loose, peeling, flaking paint and repainting (1972 regulation).Alternative II—require removal of all paint from loose, flaking, peeling surface.Alternative III—require scraping of loose, peeling, flaking paint and removal of all paint from chewable surfaces.Alternative IV—require removal of all paint from both flaking, peeling surfaces and chewable surfaces.Alternative V— require removal of all paint from all accessible, intact surfaces.HUD had considered the following factors when evaluating these alternatives; (1) total costs both to government and private owners, (2) benefits to children (qualitatively assessed), (3) impact on the effectiveness and availability of FHA program activities, and (4) possible redlining of neighborhoods and abandonment of housing. HUD selected alternative I.The District Court approved HUD’s conclusion that alternatives IV and V were impracticable due to adverse impacts of the major costs involved on continued FHA activity and the .

“unreasonable burden” placed on the FHA fund. Hut the District Court concluded that the Department had inappropriately used costs to compare the first three alternatives on a cost- effectiveness basis and reject alternatives II and III because it found alternative I alone to be cost-effective.The Court of Appeals, however, rejected the District Court’s conclusion that HUD, by implication, had found options II and III to be practicable. Ambiguity in the administrative record to the 1976 rule, it held, did not support this inference. Moreover, the Court of Appeals did not question the District Court’s acceptance of HUD’s rejection of alternatives IV and V. The Court of Appeals stated:It is peculiarly within the expertise of the Department to determine the practicability of a given elimination procedure. We agree with the district court that the “as far as practicable” standard allows the Department “to consider cost and technical considerations in developing its regulations” and that the threshold of practicability is reached if there exist “reasonably available techniques” for eliminating the hazard . . .  Id.Although a practicability analysis will be presented for each program below, common issues affect each program. For example, the availability of testing resources is scarce given the magnitude of the possible demand. See SectionIV.B. above. There are only 400 XRFs presently available to perform testing. Notwithstanding any private demand for testing, if HUD imposed testing requirements on all of its housing insurance, coinsurance property disposition, Section 8 Existing Housing, Section 8 Moderate Rehabilitation, and Assisted Public and Indian housing programs, in the first year alone there could be a demand for testing of over four million units. With 400 XRFs, it would take approximately 5 Va years to test all of these units at a cost of over $480,000,000. These statistics indicate the many side effects that the unavailability of testing equipment and competent operators could have. The unavailability of testing equipment and competent operators could severely impact the effectiveness and availability of HUD program activities and may lead to redlining of certain older neighborhoods. Testing requirements may have the effect of driving users away from HUD programs when substantially similar services are available privately without lead-based paint requirements. There is no guarantee that there will be a benefit to children. Without equipment, there will be severe program delays. For example, HUD currently processes approximately1.2 million FHA Single Family Insurance

applications. If all pre-1950 housing required testing (approximately 29% of applications), even assuming that appraisers could be equipped, there would be long delays in processing applications. If the cost of testing must be borne by the seller, many sellers may avoid sales to FHA buyers. Additional examples will be presented in each program discussion below.HUD specifically invites comment regarding whether the forms of inspection, testing and abatement required in this proposed rule are practicable in all circumstances encompassed by the proposed rule. Additional questions for comment are . also raised in the following housing program discussions.During the course of this rulemaking proceeding, HUD will continue to evaluate the evidence submitted in response to the ANPR, the further studies referred to in this preamble, and such additional evidence and comments as may be received in response to this notice of proposed rulemaking, that are relevant to the foregoing questions.
D. Single Fam ily Insurance and 
Coinsurance

. 1. Scope. Section 200.810 of the proposed rule establishes procedures to eliminate as far as practicable the immediate hazards of defective paint with respect to any one- to four-family dwelling constructed prior to 1978 (alternatively, 1950), which is the subject of an application for mortgage insurance under Section 203(b) or other sections of the National Housing Act relating to the insurance or coinsurance of mortgages. Such other sections include Sections 244 (coinsurance), 213 (cooperative housing insurance), 220 (rehabilitation and neighborhood conservation housing insurance), 221 (housing for moderate income and displaced families), 222 (mortgagor insurance for servicemen), 809 (armed services housing for civilian employees), 810 (armed services housing in impacted areas), 234 (mortgage insurance for condominiums), 235 (mortgage assistance payments for home ownership and project rehabilitation), 237 (special mortgage insurance for low and moderate income families) and 240 (mortgage insurance on loans for purchase). Applications for insurance in connection with a refinancing transaction where an appraisal is not required under the applicable procedures established by the Commissioner are excluded from the coverage of this section. This section would not affect HUD-insured new construction or properties which are currently insured. This section would



24120 Federal Register / V ol. 51, No. 126 / Tuesday, July 1, 1986 / Proposed Rulesaffect approximately one million single family dwellings each year.2. Practicability Analysis. The availability of testing equipment is perhaps the greatest problem for the Single Family Insurance program. FHA currently receives single-family insurance application at an annual rate of approximately 2,000,000; at that rate, a pre-1950 housing testing requirement would cover more than 500,000 units per year. There is no prospect of a significant increase in testing machines in the foreseeable future. Assuming that the problem of availability testing equipment could be solved, use of testing equipment on a scale anticipated would involve a unique expenditure by fee appraisers or creation of a new industry and training of hundreds of testing operators.Under current procedures, HUD requires its fee appraisers to inspect dwellings before conditional commitment for defective paint. If the dwelling has defective paint, the commitment must contain a repair requirement. When such a hazard has been listed, the hazard is required to be corrected before the mortgage is endorsed for insurance. There are currently approximately 8,600 fee appraisers which appraise each property which HUD insures. Testing for lead- based paint could considerably burden the fee appraisers. Fee appraisers would need to: (1) purchase or arrange for the use of testing equipment; (2) be trained in the proper use of testing equipment; and (3) expend considerably more time per dwelling.Another practicability issue is the expense of testing and abatement. The expense would fall to the seller. This may cause sellers not to sell to parties who require FHA mortgage insurance on their loans. The large numbers of families who cannot afford the downpayment required for conventional loans and those who cannot meet PMI underwriting requirements may be excluded from homeownership. The clear purpose of FHA insurance—to help such potential homeowners—could be defeated, and testing requirements could effectively stop the program.3. Proposed Program. This proposed program focuses on an inspection by a fee panel or direct endorsement appraiser for defective paint surfaces in one- to four-family dwellings constructed prior to 1978 (alternatively, 1950). For each application for an FHA- insured mortgage which involves an appraisal of the dwelling, the commitment would indicate that the dwelling was inspected for defective paint surfaces and would require treatment of any defective paint

surfaces. The appraiser would inspect applicable surfaces [i.e., any interior surface and any accessible exterior surface up to five feet from the floor or ground, which are readily accessible to children under seven years of age, such as a wall, stairs, deck, porch, railing, window, or doors) for defective paint 
[i.e., any paint that is cracking, scaling, chipping, peeling or loose).If defective paint surfaces were found, the seller of the home would be required to abate such hazards as described in proposed § 35.24(b)(2). Treatment would be required for defective areas on interior and accessible exterior surfaces. Receipt and acknowledgement is also required in instances when a Veterans Administration Certificate of Reasonable Value is issued in lieu of an FHA conditional commitment. Appraisers currently follow the procedures in HUD’s Valuation Analysis for Home Mortgage Insurance Handbook 4150.1 regarding lead-based paint surfaces. The Assistant Secretary for Housing—Federal Housing Commissioner plans to revise the treatment methods described in this handbook.HUD requests comments on the following questions regarding this program. Is the proposed program practicable? What state and local health, housing agency, CLPPP programs or private concerns would be able to assist if testing for lead-based paint was required in this program? Will this proposed program cause burdensome paperwork? W;ould sellers be willing to pay for the cost of testing and abatement? What effect will this program as proposed have on FHA homebuyers? What impact could this program have on the FHA fund and previously insured mortgages (effects on unused premiums and distributive shares)? Will this proposed program have an adverse effect on certain neighborhoods?
E. H U D -ow n ed Single Fam ily Property 
Disposition1. Scope. Section 200.815 of the proposed rule establishes procedures to eliminate as far as practicable the hazards of lead-based paint poisoning in HUD-owned one- to four-family dwellings, prior to the sale of such properties when their use is intended for residential habitation. The hazards of lead-based paint poisoning include defective paint surfaces and chewable surfaces which contain lead-based paint if a child with an EBL is present. The requirements of this proposed section will apply only to HUD-owned one- to four-family dwellings constructed prior to 1978. HUD has a current inventory of

approximately 20,000 one- to four-family dwellings. An additional 3,500 pre-1978 dwellings are added each month.2. Procticobility Analysis. As discussed in Sections I.A. and IV.A., the LPPPA imposes stricter standards on disposition of Federally-owned residential properties. HUD is concerned about the risk to the FHA fund and the potential risk to its purchasers. Since 1950 the use of lead-based paint has been limited. The use of lead-based paint in Federally-assisted construction and rehabilitation has been regulated since 1972; however, HUD insures existing housing which may not have been constructed to FHA standards 
[e.g., minimum property standards) and therefore proposes a 1978 construction cut-off date for both defective paint surface and chewable surfaces which contain lead-based paint for the protection of its purchasers.HUD has considered a number of testing requirements and the availability of testing equipment is a serious practical issue for this program. A  shortage of testing equipment and competent operators could force HUD to proceed with abatement measures in many cases where there would be no hazard or force HUD to chip intact painted surfaces to collect samples for laboratory analysis. It is estimated that the HUD-owned Single Family Property Disposition program could need about 500 testing machines. The effective availability of the machines would be reduced by the fact that the machines often break down and need new radioactive sources every year. In addition, contractors and HUD staff would have to be trained in the safe operation of these machines.Whether or not HUD purchases the testing equipment, the FHA Fund ultimately will have to bear the cost. If HUD proceeded immediately with complete inspection of all pre-1978 houses, the HUD-owned Single Family Property Disposition program would have an additional start-up cost of $5,400,000. The inspection of 40,000 dwellings per year at $100 per inspection would cost another $4,000,000 per year. Finally, the actual cost of abatement (approximately $1,100 per unit) could very easily cost millions of dollars per year. Abating every pre-1978 dwelling would cost about $44,000,000 per year. These costs will reduce the benefits receivable after termination of insurance by participants in the Mutual Mortgage Insurance Fund and could require increases in mortgage insurance premiums or special appropriations for the Fund.



Federal Register / V o l. 51, N o. 126 / Tuesday, July 1, 1986 / Proposed Rules 24121If testing were required of all pre-1978 dwellings, HUD anticipates that approximately 62,000 homes would need to be tested during the first year of this program. To the extent that HUD or its designees could not promptly test all of these dwellings, HUD would have to hold on to properties until it could do so. This may have the effect of denying many individuals the opportunity to purchase affordable housing. Even a modest disruption to the orderly disposition of the current inventory could result in a 35 to 50 percent increase in that inventory. If disposition of the inventory were delayed two or three months, the inventory would probably rise to 27,000 to 30,000 dwellings. In the first year, costs due to additional holding time and interest would amount to $35,000,000 or more. This does not include the cost of testing, abatement, deterioration, vandalism or additional staffing.It has been suggested that a growing inventory of HUD dwellings could have a negative impact on the nation’s neighborhoods. Especially in borderline or declining neighborhoods, the presence of such dwellings could precipitate a decline in real estate values and an increase in defaults and foreclosures. Such a chain of events could have an adverse impact on HUD’s mortgage insurance portfolio.Notwithstanding costs, the same problems associated with the origination of mortgages hold true for property disposition. The HUD-owned Single Family Property Disposition program relies heavily on private companies (Area Management Brokers) (“ AMBs”) to appraise dwellings and to provide management support in its efforts to quickly dispose of inventory. There are approximately 400 AMBs. (Most HUD field offices have AMBs except for offices in remote areas or offices which have small property disposition inventories. HUD staff fulfills these functions where AMBs are not used.) Without AMBs, the program cannot function. If AMBs were required to purchase and learn how to use the testing equipment, our current staff of AMBs could seriously diminish. Our need for AMBs would increase and we would have to reduce the number of dwellings they appraise and manage. If AMBs were required to test dwellings, they might need to be licensed by the state or local government. AMBs might be exposed to additional liability and in turn charge HUD higher costs. Even if AMBs were willing to procure the required equipment and train operators, a requisite staff would be needed in the HUD field offices for the purpose of

monitoring the contractor to ensure satisfactory performance. Current staffing limitations would preclude HUD field offices from doing such monitoring. If the HUD-owned Single Family Property Disposition function is contracted out to the private sector (as has been proposed), the resulting reduction in staff will make the testing, treating and monitoring of lead-based paint hazards virtually impossible for a majority of those dwellings. Because of the numerous practical problems associated with testing in this program, HUD is proposing to require testing only where there is a  child with an EBL.3. Proposed Program. The major elements of this proposed program are inspection, testing, abatement and HUD funding. The proposed program describes die hazards of lead-based paint as including any defective paint surfaces and lead-based paint on chewable surfaces where an EBL child is present.Prior to the sale of pre-1978 one- to four-family dwellings owned by HUD, the Department (or its designee) shall inspect such housing for defective paint surfaces. After sale offering, but before closing, and where the sale is to an owner occupant with a child under seven years of age, and where a blood lead level screening program is reasonably available, screening of the child is required. If an EBL is detected, HUD will require testing of the dwelling and abatement of chewable surfaces containing lead-based paint prior to delivery of the deed. Testing for lead content shall be performed by a state or local agency. Alternatively, HUD has the option to test for lead-based paint. Lead content shall be tested using an XRF or another method approved by the Commissioner. Test readings of 1 mg/ cm2 or higher using an XRF are considered positive for presence of lead- based paint.Abatement actions are identical to the Single Family Insurance program. See Section IV.D.3. For abatement methods, HUD is given the choice o f selecting the most cost-effective and adequate treatment.
F. M ultifam ily Insurance1. Scope. Section 200.820 of the proposed rule establishes procedures to eliminate as far as practicable the immediate hazards of lead-based paint poisoning at the time of insurance commitment. Immediate hazards include defective paint surfaces in projects constructed prior to 1978 (alternatively, 1950) and chewable surfaces which contain lead-based paint in projects constructed prior to 1950. Applications for mortgage insurance under Sections

207 (including applications under Section 207 pursuant to Section 223(f)). 213, 220, 221 and 234 of the National Housing Act, including applications for mortgage insurance under any of these Sections pursuant to Section 223(a)(7) of the National Housing Act are covered by this section. If a project had been insured under one of the foregoing sections, an application for insurance in connection with a refinancing under Section 223(a)(7) of the National Housing Act is covered. This section also applies to the application of coinsurance of Section 221(d) pursuant to Section 244 of the National Housing Act in connection with substantial rehabilitation of an existing project. This section does not apply to projects for the elderly or handicapped (except for units housing children under seven years of age) or projects subject to an application for mortgage insurance under Sections 231, 232, 241 and 242 of the National Housing Act. This section would not apply to 0-bedroom units. This section would not affect HUD-insured new construction or properties which are currently insured. This section would affect approximately 5,000 multifamily insurance and 22,000 multifamily coinsurance living units each year.2. Practicability Analysis. The amount and cost of abatement will have the greatest effect on the availability of mortgage insurance in the moderate rehabilitation program because of the effect that increased repair cost has upon the “as-is” value of existing properties. As in the case of testing, increasing costs would, in all likelihood, minimize moderate rehabilitation under an insurance program in any case where lead-based paint is detected. Upon a finding that such increased cost will be required, and the value of the property correspondingly reduced, the offending property would probably be withdrawn from the insurance pipeline and financed conventionally. The availability of testing equipment is also a serious practical issue for these programs although there is a lower volume of activity in these programs than in single family programs. For this reason, HUD is proposing to require testing a random sample approach as proposed in the proposed Public and Indian Housing rule.Abatement measures as described in § 35.24(b)(2) are proposed to be taken in the full insurance program. The cost of the testing and any abatement necessary will be includable in the HUD insured mortgage. However, the effect of such inclusions may be to reduce the “as is” value of the property and decrease the serviceability of the Multifamily



24122 Federal Register / V ol. 51, No. 126 / Tuesday, July 1, 1986 / Proposed RulesInsurance program to those properties in need of full insurance.3. Proposed Program. This proposed program focuses on inspection and testing, abatement, monitoring and enforcement. At the time of joint inspection which shall be prior to the issuance of a commitment, the HUD or coinsurer’s architect and the sponsor’s architect shall inspect the project for defective paint surfaces. Chewable surfaces shall be tested for lead content using an XRF or a method approved by the Commissioner. Test readings of 1 mg/cm2 or higher using an XRF are considered positive for presence of lead- based paint. Testing of chewable paint shall be performed by a state or local health or housing agency or by an inspector certified or regulated by the state or local health or housing agency. The testing entity shall certify to the results of the test. The mortgagor shall be responsible for obtaining these testing services. A  random sample method shall be used. Ten units shall be tested in projects with 20 or more units, and six units shall be tested in projects with fewer than 20 units, together with a sample of common areas and exterior applicable surfaces. If none of the tested units, common areas or exterior applicable surfaces contain lead-based paint, the project may be considered free of lead-based paint and no further testing of such services is required. However, if lead is found in any unit, common area or exterior applicable surface further testing of such surfaces is required. After joint inspection and during the write-up stage, completion of abatement of defective paint surfaces and lead-based paint on chewable surfaces will be a special condition requirement in the commitment. HUD or the coinsuring lender will reinspect all units after repair and prior to final endorsements.Where defective paint surfaces are found, treatment shall be provided to defective areas. The entire interior or exterior chewable surface containing lead-based paint shall be treated. Treatment shall follow the proposed requirements in §35.24(b)(2). Any testing and abatement requirements would automatically be treated by HUD as basic architectural requirements for each project. Therefore, compliance with those requirements would be reviewed at the earlier of application for conditional or firm commitment stages of mortgage insurance processing to assure that the tests have been done, where applicable, and that appropriate abatement procedures are included in the construction drawings and specifications. During rehabilitation

construction, the sponsor’s architect and the HUD or coinsurer’s architect would complete the normal inspections to assure compliance with the drawings, including the required abatement procedures.No alteration in basic procedures is required in order to assure adequate enforcement of lead-based paint requirements. As indicated above, the abatement requirements would, of necessity, be included in the project plans and specifications. These plans and specifications are made a part of the construction contract.In the case of substantial rehabilitation, an assurance of completion is required in accordance with $221,542 for the National Housing Act’s Section 221(d) program and in similar regulations for all other applicable programs. These regulations involve an assurance of completion bond in the amount of 100% of the construction contract or a completion assurance agreement secured by cash in the amount of 15 to 25% of the contract amount depending upon the type of structure. In addition, a 10% holdback from each draw is required which generally obviates the need to call on the assurance of completion bond.These assurances provide adequate security that the work specified in the drawings is completed in the normal course of events and provide adequate recourse to enforce the requirements should some difficulty arise during construction.In the case of the National Housing Act’s Section 223(f) moderate rehabilitation program, repairs may be completed both before and after endorsement. If repairs are to be completed before endorsement, HUD inspects to assure the adequacy of the repairs before the endorsement can occur. If repairs are to be completed after endorsement, HUD requires that mortgage proceeds in the full amount of the repairs be escrowed and, to assure completion in a timely manner, HUD further requires that a letter of credit be established for an additional 50% of the repair amount. This procedure provides adequate security to assure that all repairs are completed, including any required in connection with lead-based paint abatement.
G. HUD-owned M ultifam ily Property 
Disposition1. Scope. Section 200.825 of the proposed rule establishes procedures to eliminate as far as practicable the hazards of lead-based paint poisoning in HUD-owned multifamily properties prior to the sale of such properties when their use is intended for residential

habitation. The requirements of this proposed section will apply to defective paint surfaces in HUD-owned multifamily properties constructed prior to 1978. For chewable surfaces which contain lead-based paint, the requirements will apply to properties constructed or substantially rehabilitated prior to 1973, or constructed or substantially rehabilitated during or after 1973 but before 1978 under circumstances were such work was not subject to the existing requirements of Part 35. This section would not apply to 0-bedroom units or projects for the elderly or handicapped (except for units housing children under seven years of age). HUD acquires approximately 79 projects . including 5,000 multifamily units each year some of which were constructed prior to 1978.2. Practicability A nalysis. As discussed in Sections I.A and IV .A , the LPPPA imposes stricter standards on disposition of Federally-owned residential properties. HUD is concerned about the risk to occupants of this housing and to the FHA fund and is proposing these construction cut-off dates and requirements similar to its Multifamily Insurance program.The availability of testing equipment is also a serious practicability issue for this program. This practicability issue has been thoroughly discussed above in other program practicability analyses. In this program, HUD currently abates all defective paint surfaces while the property is in the HUD inventory. HUD assumes all defective paint is leaded and abates it. However, testing for lead content presents other practicability problems such as holding costs of property in inventory, the availability of testing equipment, costs of purchasing testing equipment and training time, adverse effects on neighborhoods and ultimately availability of the program itself. Given the limited size of this program, HUD proposes that it is practicable to test for lead-based paint on chewable surfaces using a random sample method of testing. Using this method, HUD does not expect high costs.The HUD-owned Multifamily Property Disposition program has several distinct features which separate it from the HUD-owned Single Family Property Disposition program. In the HUD-owned Multifamily Property Management and Disposition program, HUD generally shifts the responsibility of repairs to the purchaser. Lead-based paint repairs and all other required repairs would be completed after the sale. HUD can employ deed restrictions to assure that



Federal Register / V ol. 51, No. 126 / Tuesday, July 1, 1986 / Proposed Rules 24123the repairs (e g., lead-based paint abatement) are completed.3. Proposed Program. The major elements of this proposed program are inspection, testing, abatement, and purchaser requirements. This proposed program describes the hazards of lead- based paint to include defective paint surfaces and lead-based paint on chewable surfaces. This proposed program does not apply to projects for the elderly or handicapped (except for units housing children under seven years of age). For defective paint surfaces, HUD shall cause the property to be inspected for such surfaces prior to the offering of the property for sale. If defective paint surfaces are found, treatment as required by 24 CFR 35.24(b)(2) shall be completed prior to delivery of the property to the purchaser, or if the disposition program pursuant to 24 CFR Part 290 provides for repairs to be performed by the purchaser, such treatment may be included in such required repairs.HUD shall also cause a random sample of dwelling units to be tested for lead-based paint on chewable surfaces prior to offering the. property for sale. Random sample testing as described in § 200.820(c)(1) shall be used for the testing of chewable surfaces. Testing shall be performed using an XRF or other method approved by the Commissioner. Test readings of 1 mg./ cm2 or higher using an XRF are considered positive for presence of lead- based paint. Testing of chewable surfaces shall be performed by a state or local health or housing agency or from an inspector certified or regulated by the state or local health or housing agency. The testing entity shall certify to the results of the test. Abatement actions are similar to abatement actions prescribed in the Multifamily Insurance program. See Section IV.F.3. The purchaser’s lead-based paint requirements will be provided in sales documents.
H. Section 8 Existing Housing 
Certificate, Housing Voucher and 
Section 8 Moderate Rehabilitation1. Scope. Sections 882.109(i) and 882.404(d) of the proposed rule establish procedures to eliminate as far as practicable the immediate hazards of lead-based paint poisoning (including defective paint surfaces in units constructed prior to 1978 (alternatively, 1950) and chewable surfaces containing lead-based paint in units constructed prior to 1950) to children under seven years of age and which is covered by a housing assistance payment under the Section 8 Existing Housing Certificate, Housing Voucher and Moderate

Rehabilitation programs. In addition, projects developed under the Section 8 Moderate Rehabilitation program that are also covered by HUD mortgage insurance or coinsurance shall comply with the more stringent requirements of either (1) 24 CFR Part 200, Subpart 0, or (2) the provisions of this section. Section 8 Moderate Rehabilitation units designated for the elderly are not subject to the testing requirements of this section. Section 8 New Construction is not covered by this proposed rule because this program began after 1973 and after the prohibitions against the use of lead-based paint in federally- assisted construction. This paragraph would affect approximately 1,310,000 units each year.2. Practicability A n a lysis. The Section 8 Existing Housing Certificate and Section 8 Moderate Rehabilitation programs are unique in terms of how they are affected by the current regulatory requirement for the elimination of lead-based paint hazards. Under the current regulations, private owners of units leased under these Section 8 programs must generally bear the full costs of correcting all defective paint surfaces without regard to the existence of lead-based paint or children at risk. There is no Federal funding source for regulatory compliance, which places a severe burden on private owners, PHAs responsible for ensuring compliance, and Section 8 families. If an owner decides not to comply and, thus, not to participate in the program, the rental stock available to the Section 8 family is consequently reduced. This cycle adversely affects the Department’s primary housing assistance programs for very low income families.HUD believes it is not practicable to test intact paint on all chewable surfaces up to a height of 5 feet in units leased or to be leased under the Section 8 Existing Housing, Housing Voucher Program, or Section 8 Moderate Rehabilitation program for several reasons.There are almost one million units currently under lease in the Section 8 Existing Housing and Housing Voucher programs and 75,000 units under HAP Agreement in the Section 8 Moderate Rehabilitation program. Furthermore, based on current funding levels for the Section 8 Existing Housing and Housing Voucher programs, more than 250,000 new units enter the programs each year (i.e., 20 percent turnover and 50,000 additional incremental units).Experience with the Section 8 Existing Housing program indicates that a PHA must inspect between 3 and 5 units for

compliance with Housing Quality Standards (HQS) for each new unit placed under Contract.The cost to purchase an XRF is approximately $8,000 and the annual maintenance contract is approximately $2,500. Assuming that one machine is used 8 hours per day for 250 days, 2,000 units could be inspected annually with each machine. Some PHAs would need several analyzers because of the number of units in their program. For example, the New York City Housing Authority would need 20 machines at a cost of approximately $160,000 in order to inspect all units in its inventory of 40,000 units on an annual basis. Machine maintenance could add an additional $50,000 of annual expense.The current PHA administrative fee estimates a $50 inspection allowance per unit. The cost of using an XRF is estimated at $20 per room, or $120 for a typical two-bedroom unit. Testing for lead content in intact paint would impact significantly on the administrative costs of a PHA, especially in the first year. For example, a small PHA with 100 units in its program would earn approximately $26,000 in administrative fees per year, given a two bedroom Fair Market Rent (FMR) of $300. If the PHA was required to test the lead content of paint for all units when it does an H QS inspection, it would cost the PHA an average of $120 additional per two bedroom unit. Assuming the PHA may have to inspect as many as 180 units (100 units currently in the program and units resulting from turnover certificates) annually, it would cost this PHA approximately $21,600 in addition to the $10,800 initial cost of purchasing an XRF and maintaining it for one year. Thus, this PHA might have to spend as much as $32,000 (which exceeds its total administrative fee in the first year) just on analyzing the lead content of paint which is only a small segment of its total administrative responsibilities.If owners were required to abate a ll lead-based paint hazards (defective lead-based paint surfaces and intact chewable surfaces that contain lead) whether or not the unit is or will be occupied by families with children under the age of seven, the result would be a severe reduction in the number of units available for lease since most owners would not want to participate in the program.3. Proposed Program. The requirements of §882.109(i) are proposed to apply to the Section 8 Existing Housing Certificate and Housing Voucher and the requirements of § 882.404(d) are proposed to apply to



24124 Federal Register / V ol. 51, No. 126 / Tuesday, July 1, 1986 / Proposed RulesSection 8 Moderate Rehabilitation programs. These proposed programs focus primarily on inspection, testing in the case of children with EBLs, abatement, certification, and monitoring and enforcement.The proposed program requires the PHA to inspect all units prior to occupancy by Section 8 assisted families and at least annually thereafter to ensure compliance with the HQS. As part of the HQS inspection, the PHA shall inspect for defective paint surfaces in units, for families which include a child under the age of seven years, and which were constructed prior to 1978 (alternatively, 1950). Under §882.109(i)(4), if a request for lease approval is submitted for a unit constructed prior to 1950 by a family which includes a child under the age of seven years with an EBL, the PHA shall have the unit tested for lead-based paint on chewable surfaces. Under § 882.404(d)(4), the PHA is also required to have a unit tested for lead-based paint on chewable surfaces if a proposal is submitted with respect to a unit constructed prior to 1950 occupied by a family which includes a child under the age of seven years with an EBL. HUD is encouraging blood lead level screening of children under seven years of age and is amending §§882.209(c) and 882.514(d) to require the discussion of the need for and availability of screening at briefings with Certificate holders and families determined to be eligible for housing assistance payments before they seek a unit. HUD believes this is also a practicable approach for the Section 8 Moderate Rehabilitation program because tenants usually remain in the units after rehabilitation and HUD prohibits the tenants from being displaced after rehabilitation. Any new tenants in Section 8 Moderate Rehabilitation units would have been on the Section 8 waiting list and notified of the need for blood lead level screening. Testing for chewable surfaces shall be performed using an XRF or a method approved by the Assistant Secretary for Housing.Where inspections find defective paint surfaces, treatment shall be provided to defective areas. Where testing finds lead-based paint on chewable surfaces, the entire interior and exterior chewable surfaces shall be treated. For both defective paint surfaces and lead-based paint on chewable surfaces, abatement shall be performed before the HAP Contract is executed or, in the case of discovery at annual or special inspection, within 30 days of PHA notification to the owner. When weather prohibits repainting

exterior surfaces before the deadline, the HAP Contract may be executed or the lease renewed provided the owner removes the defective paint or chewable lead-based paint and agrees to repaint by a specified date. Abatement methods including various removal or covering techniques are acceptable. If the owner of the unit is required to treat any defective paint surfaces or chewable lead-based paint surfaces, the PHA must obtain a written certification from the owner that necessary abatement has been done. The owner shall also take appropriate action to protect tenants from hazards associated with abatement procedures.The PHA is required to keep a copy of each inspection report for at least three years. For units which are tested and/or abated of the hazards of chewable lead- based paint, the PHA shall keep the test results and owner certification of abatement indefinitely. If these records establish that chewable surfaces were tested or tested and abated in accordance with these proposed standards, these chewable surfaces do not have to be tested or abated at any subsequent time.Annual inspections of all units by the PHA serve as the primary means of monitoring these requirements. The PHA is to notify the owner in writing of any H QS violations. If an owner does not take corrective action by the specified deadline, the unit does not meet the HQS and the PHA is authorized by the HAP Contract to stop housing assistance payments to the owner or to terminate the HAP Contract and provide the family a Certificate to search for another unit.For Section 8 Moderate Rehabilitation units not under Agreement, abatement action will be done in conjunction with the rehabilitation. If the Moderate Rehabilitation units have progressed beyond this preconstruction stage, uny required abatement must be done at the owner’s expense unless the rehabilitation work is in process and the unit is not under HAP Contract. In such cases, the additional costs to correct the lead-based paint hazards can be covered within the Fair Market Rent limitations.V. Section by Section Review of Proposed RegulationsThe proposed regulations amend Parts 35, 200, 881, 882, and 880. Each of these amendments are described below.
Part 35The definition of HUD-associated housing and residential structure in §35.3 and the inspection and hazard abatement requirements in § 35.24 are

proposed to be amended as discussed above in Section IV.
Part 200These proposed rules would add a new Subpart 0 to Part 200 for lead-based paint poisoning prevention. The subject matter of this new subpart is discussed extensively above in Section FV.D-G.
Parts 881 and 886Sections 881.207(e), 886.307(i) and 886.333(b)(2)(iv) incorporate by reference the lead-based paint regulations in 24 CFR 200. Section 886.113 parallels §882.109(i).
Part 882Sections 882.109(i), 882.209(b) and (c), 882.404(d), 882.507(b)(2)(iv) and 882.514(d) are proposed to be amended. These sections are discussed above in detail in Section IV.H.OTHER MATTERS
Regulatory F lexib ility A c t .Under 5 U.S.C. 605(b) (the Regulatory Flexibility Act), the Undersigned hereby certifies that this proposed rule will not have a significant economic impact on a substantial number of small entities. HUD finds that there are not anticompetitive discriminatory aspects of the proposed rule with regard to small entities nor are there any unusual procedures that would need to be complied with by small entities.
Environmental ImpactA  Finding of No Significant Impact with respect to the environment has been made in accordance with Part 50 of this title, which implements Section 102(2)(C) of the National Environmental Policy Act of 1969, 42 U.S.C. 4332. The Finding of No Significant Impact is available for inspection and copying during regular business hours in the Office of the Rules Docket Clerk, Room 10276, 451 Seventh Street, S.W ., Washington, D. C. 20410.
OM B Control NumberThe information collection requirements contained in Sections 200.810(b), 200.815(c), 200.820(c)(2), 200.825(c), 200.830(a), 882.109(i)(6) and 882.404(d)(6) of this proposed rule are being submitted to the Office of Management and Budget under the provisions of the Paperwork Reduction Act of 1980 (44 U .S.C. 3501-3502). No person may be subjected to a penalty for failure to comply with these information collection requirements, until they have been approved and assigned an OMB control number. The OMB control number, when assigned, will be
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Regulatory Impact A nalysisThis rule qualifies as a major rule as defined in Executive Order 12291. The Department is conducting a cost analysis of the proposed regulations. Once completed, this cost analysis will serve as a Regulatory Impact Analysis. The Department interprets the Executive Order to require, in this case, an analysis of potential costs and the cost alternatives without regard to the degree to which cost-effectiveness is an appropriate standard under the applicable statute. The cost study will be available for the final rulemaking.
Semiannual Agenda o f RegulationsThis rule was listed as sequence number 793 under the Office of Housing in the Department’s Semiannual Agenda of Regulations published on April 21, 1986 (51 FR 14036,14046) under Executive Order 12291 and the Regulatory Flexibility Act.List of Subjects
24 CFR Part 35Lead poisoning, Reporting and record keeping requirements.
24 CFR Part 200Administrative practice and procedure, Claims, Equal employment opportunity, Fair housing, Housing standards, Loan programs: housing and community development, Mortgage insurance, Organization and functions (Government agencies), Reporting and record keeping requirements, Minimum Property Standards, Incorporation by reference.
24 CFR Part 881Grant programs: housing and community development, Rent subsidies, Low and moderate income housing.
24 CFR Part 882Grant programs: housing and community development, Housing, Mobile homes, Rent subsidies, Low and moderate income housing.
24 CFR Part 886Grant programs: housing and community development, Low and moderate income housing, Rent subsidies.Accordingly, 24 CFR Parts 35, 200, 881, 882 and 886 would be amended as follows:

PART 35— LEAD-BASED PAINT 
POISONING PREVENTION IN CERTAIN 
RESIDENTIAL STRUCTURES

Subpart A — Notification to Purchasers 
and Tenant of HUD-Associated 
Housing Constructed Prior to 1978 of 
the Hazards of Lead-Based Paint 
Poisoning1. The authority citation of Part 35 would be revised to read as set forth below.Authority: Lead-Based Paint Poisoning Prevention Act (42 U.S.C. 4821r4846); sec.7(d), Department of Housing and Urban Development Act (42 U.S.C. 3535(d)).2. The definitions of HUD-associated housing and Residential structure in§ 35.3 (e) and (f) would be revised to read as follows:
§ 35.3 Definitions.
*  *  *  *  *(e) HUD-associated housing. Any residential structure that is the subject of an application for mortgage insurance under the National Housing Act or is proposed for the receipt of housing assistance payments under a program administered by the Secretary. For purposes of this Subpart A , “HUD- associated housing” also includes any existing residential structure—(1) Acquired by the Secretary pursuant to any provision of law which, prior to such acquisition, was insured under the National Housing Act or was subject to a loan under section 312 of the Housing Act of 1964,(2) Sold by the Secretary following any such acquisition and subject to any requirements regarding its use or operation under an agreement with, or condition imposed by, the Secretary, or(3) That is currently covered by mortgage insurance or a contract for housing assistance payments.(f) Residential structure. Any house, apartment or structure intended for human habitation, including any nondwelling facility operated by the owner and commonly used by children under seven years of age, such as a day care center.
*  *  *  ★  ★

Subpart C— Elimination of Lead-Based 
Paint Hazards in HUD-Associated 
Housing3. Section 35.24 would be revised to read as follows (alternative versions of paragraphs (b)(1) and (2) are shown enclosed in brackets):
§ 35.24 Requirements.(a) Each Assistant Secretary shall establish procedures with respect to programs involving HUD-associated

housing within his or her administrative jurisdiction to eliminate as far as practicable the hazards of lead-based paint poisoning with respect to such housing which may present such hazards.(b) Subject to the provisions of separate regulations promulgated with respect to any program by the Assistant Secretary having jurisdiction over such program, the following minimum requirements shall apply to all programs:
[Alternative A:(1) All applicable surfaces of HUD- associated housing constructed prior to 1978 shall be inspected to determine whether defective paint surfaces exist.In housing proposed to be assisted with Community Development Block Grant, Rental Rehabilitation Grant or Housing Development Grant funds, the unit of local government or appropriate agency thereof shall be responsible for inspection.(2) Treatment necessary to eliminate immediate hazards shall, at a minimum, consist of covering or removal of defective paint surfaces found in HUD- associated housing constructed prior to 1978. Covering may be accomplished by such means as adding a layer of gypsum wallboard or a fiberglass cloth barrier to the wall surface. Depending on the wall Condition, wallpaper (which is permanently attached and not easily strippable) may be used. Covering or replacing trim surfaces is also permitted. Paint removal may be accomplished by such methods as scraping, heat treatment (infra-red or coil type heat guns) or chemicals. Sanding and use of propane torches are not permitted. Washing and repainting without thorough removal or covering does not constitute adequate treatment.]
[Alternative B:(1) All applicable surfaces of HUD- associated housing constructed prior to 1950 shall be inspected to determine whether defective paint surfaces exist.In housing proposed to be assisted with Community Development Block Graht, Rental Rehabilitation Grant or Housing Development Grant funds, the unit of local government or appropriate agency thereof shall be responsible for inspection.(2) Treatment necessary to eliminate immediate hazards shall, at a minimum, consist of covering or removal of defective paint surfaces found in HUD- associated housing constructed prior to 1950. Covering may be accomplished by such means as adding a layer of gypsum wallboard or a fiberglass cloth barrier to



24126 Federal Register / V ol. 51, No. 126 / Tuesday, July 1, 1986 / Proposed Rulesthe wall surface. Depending on the wall condition, wallpaper (which is permanently attached and not easily strippable) may be used. Covering or replacing trim surfaces is also permitted. Paint removal may be accomplished by such methods as scraping, heat treatment (infra-red or coil type heat guns) or chemicals. Sanding and use of propane torches are not permitted. Washing and repainting without thorough removal or covering does not constitute adequate treatment.](3) Appropriate provisions for the inspection of applicable surfaces and elimination of hazards shall be included in contracts and subcontracts involving HUD-associated housing to which such requirements may apply.(4) Any requirement of this section shall be deemed superseded by a regulation promulgated by an Assistant Secretary with respect to any program under his or her jurisdiction which states expressly that it is promulgated pursuant to the authorization granted in ihis section and supersedes, with respect to programs within its defined scope, the requirements prescribed by this section. See, e.g., 24 CFR Part 200, Subpart 0 (mortgage insurance and property.disposition); § 882.109(i) (Section 8 Existing Housing); Part 965, Subpart H (Public and Indian Housing).
PART 200— INTRODUCTION4. The authority citation for 24 CFR Part 200 is revised to read as set forth below and any citation following any section in Part 200 is removed:Authority: Titles I and II of the National Housing Act (12 U .S.C. 1701-1715z-18); Sec. 7(d), Department of Housing and Urban Development Act (42 U.S.C. 3535(d)). Subpart G  is issued under sec. 214, Housing and Community Development Act of 1980, as amended by sec. 329, Housing and Community Development Amendments of 1981, (42 U.S.C. 1436a). Subpart 0 is issued under the Lead-Based Paint Poisoning Prevention Act (42 U.S.C. 4821-4846).5. Part 200 would be amended by adding Subpart 0—Lead Based Paint Prevention to read as follows (in§ § 200.810 and 200.820, alternative revsions of paragraphs (b) are shown enclosed in brackets):Subpart 0—Lead-Based Paint Poisoning Prevention

S e c200.800 Purpose and applicability.200.805 Definitions.200.810 Single family insurance and coinsurance.200.815 HUD-owned single family property disposition.200.820 Multifamily insurance and coinsurance.

S e c200.825 HUD-owned multifamily property disposition.200.830 Compliance with other Federal, state and local laws.
Subpart 0— Lead-Based Paint 
Poisoning Prevention

§ 200.800 Purpose and applicability.The purpose of this subpart is to implement the provisions of Section 302 of the Lead-Based Paint Poisoning Prevention Act, 42 U.S.C. 4821-4186, by establishing procedures to eliminate as far as practicable the hazards of lead- based paint poisoning with respect to existing housing within the coverage hereinafter described. This subpart is promulgated pursuant to the authorization granted in 24 CFR 35.24(b)(4) and supersedes, with respect to all housing to which it applies, the requirements prescribed by Subpart C of 24 CFR Part 35. The requirements of Subpart A  of 24 CFR Part 35 apply to all housing constructed prior to 1978 covered by this subpart.
§ 200.805 Definitions.

Applicable surface. All exterior surfaces of a residential structure, up to five feet from the floor or ground, such as a wall, stairs, deck, porch, railing, window, or doors, which are readily accessible to children under seven years of age, and all interior surfaces of a residential structure.
Chewable surface. All chewable protruding painted surfaces up to five feet from the floor or ground, which are readily accessible to children under seven years of age, e.g., protruding corners, windowsills and frames, doors and frames, and other protruding woodwork.
Defective paint surface. Paint on applicable surfaces that is cracking, scaling, chipping, peeling or loose.
Elevated blood lead level or EBL. Excessive absorption of lead, that is, a confirmed concentration of lead in whole blood of 25 ug/dl (micrograms of lead per deciliter of whole blood) or greater.
HUD-owned properties. Properties, with residential units, to which HUD acquired title, or any Federally-owned properties for which HUD has disposition responsibility.
Lead-based paint. A  paint surface, whether or not defective, identified as having a lead content greater than or equal to 1 mg./cm2.
Sale o f HUD-owned properties. Any sale of Federally-owned properties by HUD.
Use for residential habitation. The use of a property as a residential structure as defined in § 35.3.

§ 200.810 Single family insurance and 
coinsurance.(a) General. The requirements of this section apply to any one- to four-family dwelling which is the subject of an application for mortgage insurance under section 203(b) or other sections of the National Housing Act relating to the insurance or coinsurance of mortgages on one- to four-family dwellings. Such other sections include sections 244 (coinsurance), 213 (cooperative housing insurance), 220 (rehabilitation and neighborhood conservation housing insurance), 221 (housing for moderate income and displaced families), 222 (mortgagor insurance for servicemen), 809 (armed services housing for civilian employees), 810 (armed services housing in impacted areas), 234 (mortgage insurance for condominiums), 235 (mortgage assistance payments for home ownership and project rehabilitation), 237 (special mortgage insurance for low and moderate income families) and 240 (mortgage insurance on loans for purchase of fee simple title from lessors). Applications for insurance in connection with a refinancing transaction where an appraisal is not required under the applicable procedures established by the Commissioner are excluded from the coverage of this section.
[Alternative A:(b) Appraisal. The fee panel appraiser or direct endorsement appraiser of a dwelling constructed prior to 1978 shall inspect the dwelling for defective paint surfaces. If a defective paint surface is found, the commitment will contain the requirement that the surface is to be treated as described in paragraph (c) of this section. Under no circumstances, when such a defective paint surface has been listed to be treated, is any escrow procedure regarding that condition permitted. Treatment of the surface shall be accomplished before the mortgage is endorsed for insurance.]
[Alternative B:(b) Appraisal. The fee panel appraiser or direct endorsement appraiser of a dwelling constructed prior to 1950 shall inspect the dwelling for defective paint surfaces. If a defective paint surface is found, the commitment will contain the requirement that the surface is to be treated as described in paragraph (c) of this section. Under no circumstances, when such a defective paint surface has been listed to be treated, is any escrow procedure regarding that condition permitted. Treatment of the surface shall be accomplished before the mortgage is endorsed for insurance?]



Federal Register / V ol. 51, N o. 126 / Tuesday, July 1, 1986 / Proposed Rules 24127(c) Abatement. For defective paint surfaces, treatment shall be provided to defective areas. Treatment of hazards shall consist of covering or removing defective paint surfaces as described in § 35.24(b)(2).
§200.815 HUD-owned single family 
property disposition.(a) General. The requirements of this section apply to the sale of HUD-owned one- to four-family dwellings when their use is intended for residential habitation.(b) Defective paint surfaces. In the case of a dwelling constructed prior to 1978, HUD shall cause the property to be inspected for defective paint surfaces prior to the offering of the property for sale. If defective paint surfaces are found, treatment as required by 24 CFR 35.24(b)(2) shall be completed prior to the offering of the property for sale.(c) Chewable surfaces. This subsection applies only to dwellings constructed prior to 1978. If the purchaser is an owner-occupant and the occupant family contains one or more children under the age of seven years, delivery of the deed shall be deferred until completion of the following procedures. Where a blood lead level screening program is determined by HUD to be reasonably available, screening of each occupant child under the age of seven years shall be required. If an EBL condition is identified, HUD will cause the dwelling to be tested for lead-based paint on chewable surfaces. Testing shall be conducted by a State or local health or housing agency or by an inspector certified by a state or local health or housing agency. Lead content shall be tested by using an X-ray fluorescence analyzer (XRF) or other method approved by the Commissioner. Test readings of 1 mg/cm2 or higher using an XRF shall be considered positive for presence of lead-based paint. Where lead-based paint on chewable surfaces is identified, the entire interior or exterior chewable surface shall be treated. Treatment shall consist of covering or removal of the paint surface in accordance with 24 CFR 35.24(b)(2).
§ 200.820 Multifamily insurance and 
coinsurance.(a) General. The requirements of this section apply to any existing property which is the subject of an application for mortgage insurance pursuant to sections 207 (including applications under section 207 pursuant to section 223(f)), 213, 220, 221 and 234 of the National Housing Act, including applications for mortgage insurance under any of these sections pursuant to section 223(a)(7) of the

National Housing Act. If a project had been insured under one of the foregoing sections, an application for insurance in connection with a refinancing under section 223(a)(7) of the National Housing Act is covered. This section also applies to the application for coinsurance under section 221(d) pursuant to section 244 in connection with substantial rehabilitation of an existing property. This section does not apply to projects for the elderly or handicapped (except for units housing children under seven years of age) or projects subject to an application for insurance under sections 231, 232, 241 and 242 of the National Housing Act. The requirements of this section do not apply to 0-bedroom units. The requirements of paragraph (c) of this section apply to projects which have not received a conditional commitment for insurance on or before [60 days after effective date of rule].
[Alternative A:(b) D efective paint surfaces. In the case of a residential structure constructed prior to 1978, the HUD or coinsurer’s architect and the sponsor’s architect shall inspect the property for defective paint surfaces prior to the issuance of a commitment. If defective paint Surfaces are found, treatment as required by 24 CFR 35.24(b)(2) shall be completed prior to endorsement as a condition of the firm commitment.]
[Alternative B:(b) Defective paint surfaces. In the case of a residential structure constructed prior to 1950, the HUD or coinsurer’s architect and the sponsor’s architect shall inspect the property for defective paint surfaces prior to the issuance of a commitment. If defective paint surfaces are found, treatment as required by 24 CFR 35.24(b)(2) shall be completed prior to endorsement as a condition of the firm commitment.](c) Chewable surfaces.—(1) Random  
sam ple. In the case of a residential structure constructed prior to 1950, a random sample of dwelling units shall be tested for lead-based paint on chewable surfaces. Ten units shall be tested in projects with 20 or more units, and six units shall be tested in projects with fewer than 20 units, together with a sample of common areas and exterior applicable surfaces. Common areas included in the sample should include non-dwelling facilities commonly used by children under seven years of age, such as day care centers. All chewable surfaces in selected units shall be tested. If none of the tested units, common areas or exterior applicable surfaces contain lead-based paint, the project may be considered free of lead-

based paint, and no further testing or abatement action will be required. If lead-based paint is found in any units in the sample, all units in the project are required to be tested. If lead-based paint is found in any common areas, all common areas in the project are required to be tested. If lead-based paint is found in any exterior applicable surface, all exterior applicable surfaces in the project are required to be tested.(2) Testing requirements. Testing shall be performed using an X-ray fluorescene analyzer (XRF) or other method approved by the Commissioner. Test readings of 1 mg/cm2 or higher using an XRF shall be considered positive-for presence of lead-based paint. Testing of chewable surfaces shall be performed by a state or local health or housing agency or by an inspector certified or regulated by the state or local health or housing agency. The testing entity shall certify to the results of the test. The mortgagor shall be responsible for obtaining these testing services.(3) Treatment. Where lead-based paint on chewable surfaces is identified, the entire interior or exterior chewable surface shall be treated. Treatment shall consist of covering or removal of the paint surface in accordance with 24 CFR 35.24(b)(2). After joint inspection and during the write-up stage, completion of abatement of defective paint surfaces and lead-based paint on chewable surfaces will be a special condition requirement in the commitment. The developer will be required to abate all defective paint surfaces and lead-based paint on chewable surfaces. HUD or the coinsuring lender will reinspect all units after repair and prior to final endorsements.(d) Tenant protection. Owners shall take appropriate action as prescribed by the Commissioner to protect tenants from hazards associated with abatement procedures.(e) Monitoring and enforcement.(1) For multifamily insurance programs, compliance with any rehabilitation requirement will utilize the standard construction compliance regulations [e.g., § 207.19(c)(6) for section 231 insurance and the incomplete repair escrow requirement of section 223(f)) for each program.(2) For coinsurance, owner compliance with the requirements of this section shall be monitored by the approved coinsurer. Compliance with any requirements of this section shall also be enforced by the Assurance of Completion Agreement as provided under § 251.402(d) or by escrow under§ 255.401(c).
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§ 200.825 HUD-owned multifamily 
property disposition.(a) General. The requirements of this section apply to the sale of any HUD- owned multifamily property when its use is intended for residential habitation. This section does not apply to projects for the elderly or handicapped (except for units housing children under seven years of age). The requirements of this section do not apply to 0-bedroom units.(b) Defective paint surfaces. In the case of a residential structure constructed prior to 1978, HUD shall cause the property to be inspected for defective paint surfaces prior to the offering of the property for sale. If defective paint surfaces are found, treatment as required by 24 CFR§ 35.24(b)(2) shall be completed prior to delivery of the property to the purchaser or, if the disposition program pursuant to 24 CFR Part 290 provides for repairs to be performed by the purchaser, such treatment may be included in such required repairs.(c) Chewable surfaces. If the residential structure was (1) constructed or substantially rehabilitated prior to 1973, or (2) constructed or substantially rehabilitated during or after 1973 but before 1978 under circumstances not subjecting such construction or rehabilitation to the requirements of 24 CFR Part 35 (as then in effect), HUD shall cause a random sample of dwelling units to be tested for lead-based paint on chewable surfaces prior to offering the property for sale. Random testing shall be performed as described in§ 200.820(c)(1). Testing shall be performed using an XT-ray fluorescence analyzer (XRF) or other method approved by the Commissioner. Test readings of 1 mg./cm2 or higher using an XRF shall be considered positive for presence of lead-based paint. Testing of chewable surfaces shall be performed by a state or local health or housing agency or by an inspector certified or regulated by the state or local health or housing agency. The testing entity shall certify to the results of the test. Where lead-based paint on chewable surfaces is identified, the entire interior or exterior surface shall be treated. Treatment shall consist of covering or removal of the paint surface in accordance with 24 CFR 35.24(b)(2). Treatment shall be completed prior to delivery of the property to the purchaser or, if the disposition program pursuant to 24 CFR Part 290 provides for repairs to be performed by the purchaser, such treatment may be included in such required repairs.(d) Tenant protection. HUD or the purchaser, as appropriate, shall take

appropriate action as prescribed by the Commissioner to protect tenants from hazards associated with abatement procedures.
§ 200.830 Compliance with other Federal, 
state and local laws.(a) H U D  responsibility. If HUD determines that a state or local law, ordinance, code or regulation provides for lead-based paint testing or hazard abatement in a manner which provides a comparable level of protection from the hazards of lead-based paint poisoning to that provided by the requirements of this subpart and that adherence to the requirements of this subpart would be duplicative or otherwise cause inefficiencies, HUD may modify or waive the requirements of this subpart in such manner as may be appropriate to promote efficiency while ensuring such comparable level of protection.(b) Participant responsibility. Nothing in this subpart is intended to relieve any participant in the programs covered by this subpart of any responsibility for compliance with state or local laws, ordinances, codes or regulations governing lead-based paint testing or hazard abatement.(c) D isposal o f lead-based paint 
debris. Lead-based paint and defective paint debris shall be disposed of in accordance with applicable Federal, state or local requirements. (See, e.g., 40 CFR Parts 260-271.)
PART 881— SECTION 8 HOUSING 
ASSISTANCE PAYMENTS PROGRAM 
FOR SUBSTANTIAL REHABILITATION6. The citation of authority for Part 881 continues to read as follows:Authority: Secs. 3, 5 and 8, United States Housing Act of 1937, (42 U .S.C. 1437a, 1437c, and 1437f); sec. 7(d), Department of HUD Act (42 U.S.C. 3535(d)).7. Section 881.207(e) would be revised to read as follows:
§881.207 Property standards. 
* * * * *(e) The Lead-Based Paint Poisoning Prevention Act (42 U.S.C. 4821-4846), 24 CFR Part 35 and 24 CFR Part 200,Subpart 0; and * * * * *
PART 882— SECTION 8 HOUSING 
ASSISTANCE PROGRAM— EXISTING 
HOUSING8. The citation of authority for Part 882 continues to read as follows:Authority: Secs. 3, 5, and 8, United States Housing Act of 1937, (42 U .S.C. 1437a, 1437c, and 1437f); sec. 7(d), Department of HUD Act (42 U.S.C. 3535(d)).

9. Section 882.109(i) would be revised to read as follows (alternative versions of paragraph (i)(3) are shown enclosed in brackets):
§ 882.109 Housing quality standards.
* * * * *(1) Lead-based paint.—(1) Purpose and 
applicability. The purpose of this paragraph is to implement the provisions of Section 302 of the Lead- Based Paint Poisoning Prevention Act,42 U.S.C. 4822, by establishing procedures to eliminate as far as practicable the hazards of lead-based paint poisoning with respect to existing housing units for which Requests For Lease Approval are made under this Part. This paragraph is promulgated pursuant to the authorization granted in 24 CFR 35.24(b)(4) and supersedes, with respect to all housing to which it applies, the requirements prescribed by Subpart C of 24 CFR Part 35. The requirements of paragraph (i)(4) of this section shall be applicable to units for which initial inspection pursuant to§ 882.209(h)(1) is made on or after [60 days after effective date of rule). The requirements of this paragraph do not apply to 0-bedroom units. The requirements of Subpart A  of 24 CFR Part 35 apply to all units constructed prior to 1978 covered by a Housing Assistance Payments Contract under this subpart.(2) Definitions.

Applicable surface. All exterior surfaces of a residential structure, up to five feet from the floor or ground, such as a wall, stairs, deck, porch, railing, window, or doors, which are readily accessible to children under seven years of age, and all interior surfaces of a residential structure.
Chewable surface. All chewable protruding painted surfaces up to five feet from the floor or ground, which are readily accessible to children under seven years of age, e g ., protruding corners, windowsills and frames, doors and frames, and other protruding woodwork.
Defective paint surface. Paint on applicable surfaces, that is cracking, scaling, chipping, peeling or loose.
Elevated blood lead level or EBL. Excessive absorption of lead, that is, a confirmed concentration of lead in whole blood of 25 pg/dl (micrograms of lead per deciliter of whole blood) or greater.
Lead-based paint. A  paint surface, whether or not defective, identified as having a lead content greater than or equal to 1 mg/cm2.



Federal Register / V ol. 51, No. 126 / Tuesday, July 1, 1986 / Proposed Rules 24129[Alternative A:(3) Defective paint. In the case of a unit, for a Family which includes a child under the age of seven years, which was constructed prior to 1978, the initial inspection pursuant to § 882.209(h)(1), and each periodic inspection pursuant to §882.211(b), shall include an inspection for defective paint surfaces. If defective paint surfaces are found, treatment as required by 24 CFR § 35.24(b)(2) shall be required in accordance with § 882.209(h) or § 882.212(b)-(c), as appropriate. Correction of defective paint conditions discovered at periodic inspection shall be completed within 30 days of PHA notification to the Owner. When weather conditions prevent completion of repainting of exterior surfaces within such period, repainting may be delayed but covering or removal of the defective paint must be completed within the prescribed period.][Alternative B:(3) Defective paint In the case of a unit, for a Family which includes a child under the age of seven years, which was constructed prior to 1950, the initial inspection pursuant to § 882.209(h)(1), and each periodic inspection pursuant to § 882.211(b), shall include an inspection for defective paint surfaces. If defective paint surfaces are found, treatment as required by 24 CFR 35.24(b)(2) shall be required in accordance with § 882.209(h) or § 882.212(b)-(c), as appropriate. Correction of defective paint conditions discovered at periodic inspection shall be completed within 30 days of PHA notification to the Owner. When weather conditions prevent completion of repainting of exterior surfaces within such period, repainting may be delayed but covering or removal of the defective paint must be completed within the prescribed period.](4) Chewable surfaces. If a Request for Lease Approval is submitted with respect to a unit constructed prior to 1950 by a Family which includes a child under the age of seven years with an identified EBL condition, the PHA shall cause the unit to be tested for lead- based paint on chewable surfaces. Testing shall be conducted by a State or local health or housing agency or by an inspector certified by a state or local health or housing agency. Lead content shall be tested by using an X-ray flourescence analyzer (XRF) or other method approved by HUD. Test readings of 1 mg/cm2 or higher using an XRF shall be considered positive for presence of lead-based paint. Where lead-based paint on chewable surfaces is identified, covering or removal of the paint surface in accordance with 24 CFR

35.24(b)(2) shall be required in accordance with § 882.209(h).(5) Tenant protection. The owner shall take appropriate action to protect tenants from hazards associated with abatement procedures.(6) Records. The PHA shall keep a copy of each inspection report for at least three years. If a unit requires testing or if the unit requires treatment of chewable surfaces based on the testing, the PHA shall keep the test results and, if applicable, the owner certification of treatment indefinitely. The records shall indicate which chewable surfaces in units have been tested and as to which chewable surfaces in the units have been treated.If records establish that certain chewable surfaces were tested or tested and treated in accordance with the standards prescribed in this section prior to or after [effective date of this rule], such chewable surfaces do not have to be tested or treated at any subsequent time.
*  *  *  *  *10. Section 882.209 would be amended by revising (b)(4)(iii) and by adding new paragraph (c)(9) to read as follows:
§ 882.209 Selection and participation.
*  *  *  *  *(b) * * *M j  * * *(iii) Information regarding lead-based paint poisoning hazards, symptoms and prevention, and availability of blood lead level screening.
*  *  *  *  *(c) * * *(9) The advisability and availability of blood lead level screening for children under seven years of age.* * * * *11. Section 882.404(d) would be added to read as follows (alternative versions of paragraph (d)(3) are shown enclosed in brackets):
§ 882.404 Housing quality standards. 
* * * * *(d) Lead-based paint.—(1) Purpose 
and applicability. The purpose of this paragraph is to implement the provisions of section 302 of the Lead- Based Paint Poisoning Prevention Act,42 U Ü .C . 4822, by establishing procedures to eliminate as far as practicable the hazards of lead-based paint poisoning with respect to existing housing units for which proposals are made for assistance under the Section 8 Moderate Rehabilitation Program. This paragraph is promulgated pursuant to the authorization granted in 24 CFR 35.24(b)(4) and supersedes, with respect to all housing to which it applies, the

requirements prescribed by Subpart C of 24 CFR Part 35. The requirements of paragraph (d)(4) of this section shall be applicable to proposals for which initial inspection pursuant to § 882.504(a) is made on or after [60 days after effective date of rule]. The requirements of this paragraph do not apply to 0-bedroom units. The requirements of Subpart A  of 24 CFR Part 35 apply to all units constructed prior to 1978 covered by a Housing Assistance Payments Contract under this subpart.(2) Definitions.
Applicable surface. All exterior surfaces of a residential structure, up to five feet from the floor or ground, such as a wall, stairs, deck, porch, railing, window, or doors, which are readily accessible to children under seven years of age, and all interior surfaces of a residential structure.
Chew able surface. All chewable protruding painted surfaces up to five feet from the floor or ground, which are readily accessible to children under seven years of age, e g., protruding comers, windowsills and frames, doors and frames and other protruding woodwork.
D efective paint surface. Paint on applicable surfaces that is cracking, scaling, chipping, peeling or loose.
Elevated blood lead level or EBL. Excessive absorption of lead, that is, a confirmed concentration of lead in whole blood of 25 pg/dl (micrograms of lead per deciliter of whole blood) or greater.
Lead-based paint. A  paint surface, whether or not defective, identified as having a lead content greater than or equal to 1 mg/cm 2.[Alternative A:(3) Defective paint. In the case of a unit, for a Family which includes a child under the age of seven years, which was constructed prior to 1978, the initial inspection pursuant to § 882.504(a), and each periodic inspection pursuant to§ 882.516(b), shall include an inspection for defective paint surfaces. If defective paint surfaces are found, treatment as required by 24 CFR § 35.24(b)(2) shall be included in the specific work items referred to in § 882.504(a) or required as corrective action pursuant to § 882.516(c), as appropriate. Correction of defective paint conditions discovered at periodic inspection shall be completed within 30 days of PHA notification to the Owner. When weather conditions prevent completion of repainting of exterior surfaces within such period, repainting may be delayed but covering or removal of the defective



24130 Federal Register / V ol. 51, N o. 126 / Tuesday, July 1, 1986 / Proposed Rulespaint must be completed within the prescribed period.]{Alternative B:(3) Defective paint. In the case of a unit, for a Family which includes a child under the age of seven years, which was constructed prior to 1950, the initial inspection pursuant to § 882.504(a), and each periodic inspection pursuant to§ 882.516(b), shall include an inspection for defective paint surfaces. If defective paint surfaces are found, treatment as required by 24 CFR 35.24(b)(2) shall be included in the specific work items referred to in § 882.504(a) or required as corrective action pursuant to § 882.516(c), as appropriate. Correction of defective paint conditions discovered at periodic inspection shall be completed within 30 days of PHA notification to the Owner. When weather conditions prevent completion of repainting of exterior surfaces within such period, repainting may be delayed but covering or removal of the defective paint must be completed within the prescribed period.](4) Chewable surfaces. If a proposal is submitted with respect to a unit constructed prior to 1950 occupied by a Family which includes a child under the age of seven years with an identified EBL condition, the PHA shall cause the unit to be tested for lead-based paint on chewable surfaces. Testing shall be conducted by a State or local health or housing agency or by an inspector certified by a state or local health or housing agency. Lead content shall be tested by using an X-ray fluorescence analyzer (XRF) or other method approved by HUD. Test readings of 1 mg/cm 2 or higher using an XRF shall be considered positive for presence of lead- based paint. Where lead-based paint on chewable surfaces is identified, covering or removal of the paint surface in accordance with 24 CFR 35.24(b)(2) shall be included in the specific work items referred to in § 882.504(a),(5) Tenant protection. The owner shall take appropriate action to protect tenants from hazards associated with abatement procedures.(6) Records. The PHA shall keep a copy of each inspection report for at least three years. If a unit requires testing or if the unit requires treatment of chewable surfaces based on the testing, the PHA shall keep the test results and, if applicable, the owner certification of treatment indefinitely. The records shall indicate which chewable surfaces in units have been tested and as to which chewable surfaces in the units have been treated.If records establish that certain chewable surfaces were tested or tested

and treated in accordance with the standards prescribed in this section prior to or after [effective date of this rule], such chewable surfaces do not have to be tested or treated at any subsequent time.12. Section 882.507(b)(2)(iv) would be revised to read as follows:
§ 882.507 Completion of rehabilitation 
* ★  ★  ★  *(b) * * *

(2) * * *(iv) Any unit(s) built prior to 1978 are in compliance with § 882.404(d)(3) and any units built prior to 1950 are in compliance with § 882.404(d)(4).13. Section 882.514 would be amended by adding new paragraph (d)(l)(vi) to read as follows:
§ 882.514 Family participation.* * * * *(d) * * *

(1) * * *(vi) The advisability and availability of blood lead level screening for children under seven years of age.* * * * *
PART 886— SECTION 8 HOUSING 
ASSISTANCE PAYMENTS P R O G R A M - 
SPECIAL ALLOCATIONS14. The citation of authority for Part 886 continues to read as follows:Authority: Secs. 3, 5, and 8, United States Housing Act of 1937 (42 U .S.C. 1437a, 1437c, and 1437f); sec. 7(d), Department of HUD Act (42 U .S.C. 3535(d)).
Subpart A — Additional Assistance 
Program for Projects With HUD- 
Insured and HUD-Held Mortgages15. Section 886.113(i) would be revised to read as follow (alternative versions of paragraph (i)(3) are shown in brackets):
§ 886.113 Housing quality standards.* * * * *(i) Lead-based paint. (1) Purpose and 
applicability. The purpose of this paragraph is to implement the provisions of section 302 of the Lead- Based Paint Poisoning Prevention Act,42 U.S.C. 4822, by establishing procedures to eliminate as far as practicable the hazards of lead-based paint poisoning with respect to existing housing units for which application for assistance is made under this subpart. This paragraph is promulgated pursuant to the authorization granted in 24 CFR 35.24(b)(4) and supersedes, with respect to all housing to which it applies, the requirements prescribed by Subpart C of 24 CFR Part 35. The requirements of this paragraph do not apply to 0-bedroom units. The requirements of paragraph (i)(4) of this section shall be applicable

to units for which applications are approved on or after (60 days after effective date of rule]. The requirements of Subpart A  of 24 CFR Part 35 apply to all units constructed prior to 1978 covered by a Housing Assistance Payments Contract under this subpart. This section does not apply to projects for the elderly or handicapped (except for units housing children under seven years of age).(2) Definitions.
Applicable surface. All exterior surfaces of a residential structure, up to five feet from the floor or ground, which are readily accessible to children under seven years of age, such as a wall, stairs, deck, porch, railing, window, or doors, and all interior surfaces of a residential structure.
Chewable surface. All chewable protruding painted surfaces up to five feet from the floor or ground, which are readily accessible to children under seven years of age, e.g., protruding 

corners, windo w sills and fram es, doors 
and fram es, and other protruding 
woodwork.

Defective paint surface. Paint on applicable surfaces that is cracking, scaling, chipping, peeling or loose.
Elevated blood lead level or EBL. Excessive absorption of lead, that is, a confirmed concentration of lead in whole blood of 25 ug/dl (micrograms of iPad per deciliter of whole blood) or greater.
Lead-based paint. A  paint surface, whether or not defective, identified as having a lead content greater than or equal to 1 mg./cm 2.

[Alternative A:(3) D efective paint. Residential units which were constructed prior to 1978 shall be inspected for defective paint surfaces. If defective paint surfaces are found, treatment as required by 24 CFR § 35.24(b)(2) shall be required as a condition of satisfaction of the requirements of § 886.107(c).][Alternative B:(3) D efective paint. Residential units which were constructed prior to 1950 shall be inspected for defective paint surfaces. If defective paint surfaces are found, treatment as required by 24 CFR § 35.24(b)(2) shall be required as a condition of satisfaction of the requirements of §886.107(c).](4) Chewable surfaces. In the case of a residential structure constructed prior to 1950, a random sample of dwelling units shall be tested for lead-based paint on chewable surfaces. Ten units shall be tested in projects with 20 or more units, and six units shall be tested in projects
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with fewer than 20 units, together with a sample of common areas and exterior applicable surfaces. Common areas included in the sample should include non-dwelling facilities commonly used by children under seven years of age, such as day care centers. All chewable surfaces in selected units shall be tested. If none of the tested units, common areas or exterior applicable surfaces contain lead-based paint, the project may be considered free of lead- based paint, and no further testing or abatement action will be required. If lead-based paint is found in any units in the sample, all units in the project are required to be tested. If lead-based paint is found in any common areas, all common areas in the project are required to be tested. If lead-based paint is found in any exterior applicable surface, all exterior applicable surfaces in the project are required to be tested. Testing shall be performed using an X- ray fluorescence analyzer (XRF) or other method approved by HUD. Test readings of 1 mg./cm2 or higher using an XRF shall be considered positive for presence of lead-based paint. Testing of

chew able surfaces shall be performed by a state or local health or housing agency or by an inspector certified or regulated by the state or local health or housing agency. The testing entity shall certify to the results o f the test. The O w ner shall be responsible for obtaining these testing services. W here lead-based paint on chew able surfaces is identified, the entire interior or exterior chew able surface shall be treated. Covering or rem oval o f the paint surface in accordance with 24 C F R  $35.24(b)(2) shall be required as a condition o f satisfaction of the requirements o f § 886.107(c).(5) T e n a n t p r o te c tio n . The O w ner shall take appropriate action to protect tenants from hazards associated with abatem ent procedures.
Subpart C— Section 8 Housing 
Assistance Program for the 
Disposition of HUD-Owned Projects16. Section 886.307(i)(l)(i) w ould be revised to read as follows:
§ 886.307 Housing quality standards. 
* * * * *

(1) Lead-based paint.— (1) 
Performance requirement, ( i )  T h e  
d w e l l i n g  u n i t  s h a l l  c o m p l y  w i t h  H U D  
l e a d - b a s e d  p a i n t  r e g u l a t i o n s ,  2 4  C F R  
P a r t s  3 5  a n d  2 0 0 ,  S u b p a r t  0 ,  i s s u e d  u n d e r  
t h e  L e a d - B a s e d  P a i n t  P o i s o n in g  
P r e v e n t i o n  A c t ,  4 2  U . S . C .  4 8 2 1 - 4 8 4 6 ,  a n d  
t h e  o w n e r  s h a l l  c e r t i f y  t h a t  t h e  d w e l l i n g  
is  i n  a c c o r d a n c e  w i t h  s u c h  H U D  
r e g u l a t i o n s .* * * * *

1 7 .  S e c t i o n  8 8 6 . 3 3 3 ( b ) ( 2 ) ( i v )  w o u l d  b e  
r e v i s e d  t o  r e a d  a s  f o l l o w s :

§ 886.333 Completion of rehabilitation.
* * * * *(b) * * *

(2) * * *
( i v )  T h e  p r o j e c t  w a s  t r e a t e d  a n d  is  i n  

c o m p l i a n c e  w i t h  a p p l i c a b l e  H U D  l e a d -  
b a s e d  p a i n t  r e g u l a t i o n s  ( 2 4  C F R  P a r t s  3 5  
a n d  2 0 0 ,  S u b p a r t  0 ) .
* * * * *

D a te d : Ju n e  2 7 ,1986.

S a m u e l R . P ie rc e , Jr .,

Secretary
[F R  D o c . 86-14996 F ile d  6 -3 0 -8 6 ; 10:18]
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CFR ISSUANCES 1986
January-April 1986 Editions and Projected July, 1986 
Editions

This list sets out the CFR issuances for the January-April 1986 
editions and projects the publication plans for the July, 1986 
quarter. A projected schedule that will include the October, 1986 
quarter will appear in the first Federal Register issue of October.

For pricing information on available 1985-1986 volumes 
consult the CFR checklist which appears every Monday in the 
Federal Register.

Pricing information is not available on projected issuances. 
Individual announcements of the actual release of volumes will 
continue to be printed in the Federal Register and will provide 
the price and ordering information. The weekly CFR checklist or 
the monthly List of CFR Sections Affected will continue to provide 
a cumulative list of CFR volumes actually printed.

Normally, CFR volumes are revised according to the following 
schedule:

Titles 1-16— January 1 
Titles 17-27— April 1 
Titles 28-41— July 1 
Titles 42-50— October 1

All volumes listed below will adhere to these scheduled revision 
dates unless a notation in the listing indicates a different revision 
date for a particular volume.

indicates volume is still in production.

Titles revised as of January 1,1986:

Title

CFR Index 
1-2

200-End 

10 Parts:
3 (Compilation) 0-199

200-399
4

5 Parts:

400-499
500-End

1-1199
1200-End

11

12 Parts:
6 [Reserved] 1-199

200-299
7 Parts: 300-499
0-45
46-51

500-End

52
53-209

13

210-299 14 Parts:
300-399 1-59
400-699 60-139
700-899 140-199
900-999 200-1199
1000-1059
1060-1119

1200-End

1120-1199 15 Parts:
1200-1499 0-299
1500-1899 300-399
1900-1944
1945-End

400-End 

16 Parts:
8 0-149

150-999
9 Parts: 
1-199

1000-End

Titles revised as of April 1, 1986:
Title
17 Parts:
1-239* 24 Parts:
240-End* 0-199*

200-499*
18 Parts: 500-699
1-149 700-1699
150-399* 1700-End
400-End

25
19*

26 Parts:
20 Parts: 1 (§§ 1.0-1-1.169)
1-399 1 (§§ 1.170-1.300)
400-499 1 (§§ 1.301-1.400)
500-End 1 (§§ 1.401-1.500)

1 (§§ 1.501-1.640)
21 Parts: 1 (§§ 1.641-1.850)
1-99 1 (§§ 1.851-1.1200)
100-169 1 (§ 1.1201-End)*
170-199 2-29
200-299 30-39
300-499 40-299*
500-599* 300-499
600-799 500-599
800-1299 600-End
1300-End

27 Parts:
22* 1-199*

200-End*
23

Projected July 1, 1986 editions:
Title
28 400-End

29 Parts: 35
0-99
100-499 36 Parts:
500-899 1-199
900-1899 200-End
1900-1910
1911-1919 (Cover only) 37
1920-End

38 Parts:
30 Parts: 0-17
0-199 (Cover only) 18-End
200-699
700-End 39

31 Parts: 40 Parts:
0-199 1-51
200-End 52

53-60
32 Parts: 61-80
1-189 81-99
190-399 100-149
400-629 150-189
630-699 190-399
700-799 400-424
800-End 425-699

700-End
33 Parts:
1-199 41 Parts:
200-End Chs. 1-100

Ch. 101
34 Parts: Chs. 102-200
1-299 Chs. 201-End
300-399



Public Papers 
of the
Presidents 
of the
United StatesAnnual volumes containing the public messages and statements, news conferences, and other selected papers released by the White House.Volumes for the following years are available:

Herbert Hoover1929......................1930......................1931...................... ........... $20.001932-33............... ...........  $24.00Proclamations & ExecutiveOrders-March 4, 1929 toMarch 4,1933 2 Volume set.. ............  $32.00
Harry Truman1945 ............ ...... Out of print1946 ............ ....... Out of print1947......................1948...................... Out of print1949......................1950......................1951......................1952-53............... ...........  $24.00
Dwight D. Eisenhower1953 .................... Out of print1954......................1955......................1956......................1957...................... Out of print1958...................... Out of print1959...................... Out of print1960-61 ............ Out of print
John Kennedy1961 ..... .............. Out of print1962 .................... Out of print1963 .................... Out of print
Lyndon B. Johnson1963-64(Book I)............... ...... . $21.001963-64 (Book II) ......... Out of print1965(Book 1} .......... Out of print1965(Book II) .............1966(Book I) .......... Out of print1966(Book II) ............ .......... $20.001967(Book I) ............... .......... $19.001967(Book II) ......... Out of print

1968-69 (Book I I ) .... ..............  $19.00

Richard Nixon
1969....... . ..... ......... $23.00
1970 ...........
1971 ___ __ _....  Out of print
1972..............
1973 ............
1974.............. ..............  $18.00

Gerald R. Ford
1974.............
1975(Book I) .......
1975(Book I I ) .....
1976-77 (Book I) ......
1976-77 (Book I I) .....
1976-77 (Book III)...................  $22.00

Jimmy Carter
1977(Book I) ........ .............. $23.00
1977(Book I I ) ..... .......... $22.00
1978(Book I) ....... ..............  $24.00
1978(Book I I ) ..... .............  $25.00
1979(Book I) ....... .............  $24.00
1979(Book I I ) ..... .............  $24.00
1980-81 (Book I) ....... .............  $21.00
1980-81 (Book I I ) ..... .............  $22.00
1980-81 (Book III).... .............  $24.00

Ronald Reagan
1981............. .............. $25.00
1982(Book I ) ....... .... Out of print
1982(Book I I ) ..... .............  $25.001983(Book I)......................  $31.00

1968-69(Book I) ...... ............ . $20.00Published by the Office of the Federal Register, National Archives and Records AdministrationOrder from Superintendent of Documents, U.S. Government Printing Office, Washington, D.C. 20402
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