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RULES
Marketing orders; expenses and rates of
assessmaents
PROPOSED RULES
Cotton:
Classification under cotton futures legislation
Kiwifruit grown in California

A
See also Agricultural Marketing Service: Foreign
Agricultural Service; Forest Service.
NOTICES
Grants; availability, etc:
Compeltitive research grants program

Army Department

NOTICES

Military traflic management:
Freight carriers disqualification and non-use
procedures; inquiry; correction

Arts and Humanities, National Foundation

See National Foundation on Arts and Humanities.

Blind and Other Severely Handicapped,
Commiitee for Purchase From

NOTICES

Procurement list, 1985; additions and delslions (2
documents)

Coast Guard

AULES

Drawbridge operations:
Alabama

PROPOSED RULES

Drawbridge operations:
Florida

Commerce Department
See International Trade Administration; National
Ocednic and Atmospheric Administration.

Comptrolier of Currency
RULES

Organization, procedures, and public information:

Staff no-objection positions

Customs Service
NOTICES
Customhbouse broker license cancellation,
suspension, etc.:
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NOTICES

Grants; availability, etc.:
Upward bound program
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Research in Vooational Education National
Center Advisory Committee
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NOTICES
Adjustment assistance:

Amstar Corp.

Employment Standards Administration

NOTICES

Minimum wages for Federal and federally-assisted

construction: general wage determination decisions,
modifications, and supersedeas decisions (DE, MD,
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See Economic Regulatory Administration; Federal
Energy Regulatory Commission; Hearings and
Appeals Office, Energy Department.
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Air quality implementation plans; approval and

promulgation; various States, etc.:
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South Carolina
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Halogenated-N-{2-propeny!)}-N-{substituted
phenyl) acetamide; significant new uses;
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NOTICES

Air pollution control:
Violating facilities list: Sierra Transit Mix Co.,
NM
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Premanufacture notices; monthly status reporls:
correction
Premanufacture notices receipts; correction (4
documents)

Federal Aviation Administration
RULES

Control zones

Control zones; correction

Federal Communications Commission
NOTICES
Hearings, elc:

Cox Cable Communications. Inc:

Federal Energy Regulatory Commission
NOTICES
Hearings. elc.:
Arkansas Power & Light Co.
Centel Corp.
Central Hudson Gas & Electric Corp.
Connecticut Light & Power Co.
El Paso Natural Gas Co.
Idiho Power Co.
Midwestern Gas Transmission Co.
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Pel-Tex Oil Co.
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Federal Highway Administration
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Environmental statements; notice of intent
Martin County, FL

Federal Maritime Commission

NOTICES

Agreements filed, etc.

Freight forwarder licenses:
Foot's Transfer & Storage Co., Ltd,, et al.
K.J. Segall Customhouse Broker; reissuance
Rock-It Cargo. U.S.A., Inc., et al.

Federal Reserve System

NOTICES

Agency information collection activities under

OMB review

Bank holding company applications, elc.:
First Railroad & Banking Co. of Georgia et al.
Norstar Bancorp, Inc., et al.

Meetings; Sunshine Acl

Federal Trade Commission

RULES

Motor vehicles, used; trade rule for sales:
Effective date stayed in Wisconsin: extension of
time

Fiscal Service

NOTICES

Surety companies acceptable on Federal bonds:
American Resources Insurance Co., Inc.

Fish and Wildlife Service
PROPOSED RULES
Endangered and threatened species:
Bay checkerspot butterfly
NOTICES
Comprehensive conservation plan/environmental
statements; availability, etc.:
Yukon Flats National Wildlife Refuge, AK

Food and Drug Administration

RULES

Animal drugs, feeds, and related products:
Iron hyvdrogenated dextran injection; correction
Tylosin: correction

PROPOSED RULES

GRAS or prior-sanctioned ingredients:
Sulfiting agents; use on fruits and vegelables
intended to be served or sold raw lo consumers;
correction

Human drugs:
New drugs and antibiotic application review:
user charge: correction

NOTICES

Food additive petitions:
Betz Laboratories, Inc.

Food for human consumption:
Spinach, canned; identify standard deviation:
market testing permits

Foreign Agricultural Service

NOTICES

Meetings:
Agricultural Export Enhancement Advisory
Group
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Forest Service

NOTICES

Meetings:
Deerlodge National Forest Grazing Advisory
Board
Florida National Scenic Trail Advisory Council

Health and Human Services Department

See also Food and Drug Administration; Health
Care Financing Administration; Health Resources
and Services Administration.

RULES

Medicare and medicaid programs:

Fraud and abuse determinations, ele.: final rule
and request for comments
PROPOSED RULES
Medicare:
Physiclan fee freeze sunctions
NOTICES
Agency information collection activities under
OMB review

Health Care Financing Administration

RULES

Medicare and medicaid programs:
Fraud and abuse determinations, etc.; final rule
and request for comments {Editorial Note: For a
document on this subject, see entry under Health
and Human Services)

PROPOSED RULES

Medicare:
Physician fee freeze sanctions (Editorial Note:
For a document on this subject, see entry under
Health and Human Services)

Health Resources and Services Administration
NOTICES
Crants and cooperative agreements:
Area health education center programs
Physician assistants programs
Meetings: advisory commitiees:
November

Hearings and Appeals Office, Energy Department
NOTICES
Applications for execption:

Cases filed

Decisions and orders (2 documents)

Remedical orders:

Objections filed
Special refund procedures; implementation and
inquiry (2 documents)

Indlan Affairs Bureau

NCTICES

Committers: establishment, renewals, terminations,
elc.:

Osage Tribal Education Committee

Interior Department

See Fish and Wildlife Service; Indian Affairs
Bureau: Land Management Bureau; National Park
Service; Surface Mining Reclamation and
Enforcement Office.

Internal Revenue Service

RULES

Excise taxes:
Heavy trucks; truck trailers and semitrailers, and
traclors; temporary
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37394

37391

37444

37444

37445

37389
37439

37440

37443
37440
37441

37440
37442

Income taxes: :
State and local income tax refunds reporting
PROPOSED RULES
Income taxes:
Foreign governments, income from commercial
activities within U.S.; guidance on treatment of
loan or leases of foreign sovereigns; withdrawn

International Trade Administration
NOTICES
Mentings:

Electronic Instrumentation Technical Advisary
Committee
Importers and Retailers' Textile Advisory
Commilttee

Scientific articles; duty free entry:
Massachusetts Institute of Technology

Interstate Commerce Commission

PROPOSED RULES

Motor carriers:
Negotiated rates; advance nolice

NOTICES

Maotor carriers:
Compensated intercorporate hauling operations;
intent to enguge in

Justice Department
See also Juvenile Justice and Delinquency
Prevention Office; Parole Commission
NOTICES
Meetings:
Attorney General's Commission on Pornography

Juvenile Justice and Delinquency Prevention
Office
NOTICES
Meetings:
Nationul Conference of Member Representalives
from State Advisory Groups

Labor Department

See Employment and Training Administration;
Employment Standards Administration; Mine
Safety and Health Administration; Occupational
Safety and Health Administration.

Land Management Bureau
PROPOSED RULES
Exchanges: fee of Federal coal deposits
NOTICES
Agency information collection activities under
OMB review
Committees: estahlishment, renewals, terminations.
elc.:
Iditarod National Historic Trail Advisory
Coungil; call for nominations
Exchange of lands:
Arizona; correction
California
Geothermal resource areas:
New Mexico
Sale of public lands:
New Mexico
Utah
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Mine Safety and Health Administration
NOTICES
Safety standard petitions:
AA. & W, Coals, Inc.
American Gilsonite Co.
J.J.G. Coal Co.
Little Mining, Inc.
Marion Fuels, Inc.
McDaniel Mining Co., Inc.
Nemacolin Mines Corp.
Plateau Mining Co.
Youghiogheny & Ohio Coul Co.

National Aeronautics and Space Administration
NOTICES
Meetings:

Space Applications Advisory Committee

National Credit Union Administration
PROPOSED RULES
Federal credit unions;

Criminal referral program: reporting of fraud

National Foundation on Arts and Humanities
NOTICES
Meetings:

Dance Advisory Panel

National Highway Traflic Safety Administration
NOTICES
Motor vehicle safety standards: compliance
investigations, elc.:

People's Car Co.; hearing rescheduled

Wayne Corp.; hearing rescheduled

National Oceanic and Atmospheric
Administration
RULES
Marine mammals:
Commercial fishing operations; taking and
importing technical amendment
NOTICES
Deep seabed mining, exploration license
applications:
Ocean Minerals Co.
Meetings:
Oceans and Atmosphere National Advisory
Committee
Permits:
Marine mammals (2 documents)

National Park Service
RULES
Special regulations:
Statue of Liberty National Monument; interim
NOTICES
Meetings:
Martin Luther King, Jr.. National Historic Site
and Preservation District Advisory Commission

37451
37451

37450

37352

37352

37354

37462

37346

37456

37457
37458

37460

37459
37459

37460
37460
37459

Nuclear Regulatory Commission
NOTICES
Applications, etc.:
1llinois Power Co. et al.
Mississippi Power & Light Co. et al.
Environmental statements; availability, elc.:
Sequoyah Fuels Corp.

Occupational Satety and Health Administration

RULES

Health and safety standards:
Coke oven emissions standard: conforming
deletions

Parole Commission

RULES

Federal prisoners; paroling and releasing, etc.
Court-ordered financial obligations: child support
or alimony payments, etc.: clarification of
requirements: correction

Pension Benefit Guaranty Corporation

RULES

Single-employer plans:
Vauluation of plan benefits; interest rates and
factors

Research and Special Programs Administration
NOTICES
Hazardous materials;

Applications; exemptions, renewals, elc.

Securities and Exchange Commission
RULES
Accounting bulletins, staff:
Noncurrent marketable equity securities
NOTICES
Applications, etc.:
Chrysler Financial Corp.
Self-regulatory organizations; proposed rule
changes:
American Stock Exchange, Inc.
Philadelphia Stock Exchange, Inc.

Small Business Administration
NOTICES
Applications, etc.
WFG-Harves! Partners Ltd,
Disaster loan areas:
Massachuselts
Mississippi
Meelings; regional advisory councils:
Conneclicut
Maryland
New Mexico
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37382
37383

37469

37396
37396

37461

37461
37461

37468

37468

37472

37478

37484

State Department

NOTICES

Meetings:
International Telegraph and Telephone
Consulative Committee; postponement

Surface Mining Reclamation and Enforcement
Office
PROPOSED RULES
Permanent program submission;
Kentucky
Missouri

Tennessee Valley Authority
NOTICES
Meetings; Sunshine Act

Textile Agreements Implementation Committee
NOTICES
Cotton, wool, and man-made textiles:
Mauritius
Textile consultation; review of trade:
Hong Kong

Transportation Department
See also Coast Guard: Federal Aviation
Administration; Federal Highway Administration;
National Highway Traffic Safety Administration:
Research and Special Programs Administration.
NOTICES
Aviation proceedings:
Certificates of public convenience and necessity
and foreign air carrier parmits; weekly
applications
Aviation proceedings; hearings, etc.:
International Air Transportation Association
Midwestern Airlines, Inc.

Treasury Department
See Complroller of Currency; Customs Service:
Fiscal Service; Internal Revenue Service.

Veterans Administration
NOTICES
Agency information collection activities under
OMB review
Meetings:
Educational Allowances Station Committee

Separate Parts in This Issue

Part Il
Department of Labor, Employment Standards
Administration, Wage and Hour Division

Part il
Department of Agriculture

Part IV
Environmental Protection Agency

Reader Aids

Additional information, including a list of public
laws, telephone numbers, and finding aids, appears
in the Reader Aids section at the end of this issue.
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DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Parts 919, 931, 981, 982, and 993

Expenses and Assessment Rates for
Specified Marketing Orders

AGENCY: Agricultural Marketing Service,
USDA.
ACTION: Final rule.

SUMMARY: This final rule authorizes
expenditures and establishes
assessment rates under Marketing
Orders 918 (Peaches, Calo.), 931 (Pears,
Ore, and Wash.), 881 (Almonds, Cal.),
982 (Filberts/Hazelnuts, Ore. and
Wash.), and 993 (Prunes, Cal) for the
1985-86 fiscal year. Funds to administer
these programs are derived from
assessments on handlets.

EFFECTIVE DATES: July 1, 1885-june 30,
1086 (§§ 919.224; 931.220; 981.335 and
942.330); August 1, 1985-July 31, 1966

(§ 993,338},

FOR FURTHER INFORMATION CONTACT:
Frank M. Grasberger, Aoting Chief,
Specialiy Crops Bramch, Fruit and
Vegetable Division, AMS, TISDA.,
Washiagton, [.C. 20250 (202) 447-5053.

SUPPLEMENTARY INFORMATION: This
final rule hus been reviewed under
Secretary's Memorandum 1512-1 and
Executive Order 12291 and has heen
designated a “non-major” rule.

William T. Manley, Deputy
Administrator, Agricultural Marketing
Service, has certified that these actions
will not have & significant economic
impact on a substantial number of small
entities.

These marketing orders ave effective
under fhe Agricultural Marketing
Agreement Act.of 1937, as amended (7
U.S.C. 801-674). These actions are based

upon the recommendations and
information submitted by each
committee, established under the
respective marketing orders, and upon
other information.

Accordingly, the Secretary finds that
upoen good cause shown it is
impracticable, unnecessary, and
contrary to the public interest to give
preliminary notice, engage in other
public procedures, and postpone the
effective dates until 30 days after
publication in the Federal Register (5
U.S.C. 553). Each-order requires that the
assessment rate for a particular fiscal
vear shall apply to all assessable
commodities handled from the beginning
of such year. To.enable the committees
lo meet current fiscal obligations,
approval of the expenses is necessary
withoul delay. Handlers have bheen
apprised of the provisions and effective
dates specified in this final rule. It is
found that the specified expenses and
assessment rates will tend to effectuate
the declared policy of the act.

List of Subjects in 7 CFR Parts 919, 831,
981, 982, and 993

Marketing Agreements and Ordars,
Peaches (Colarado). Pears (Oregon-
Wiashington), Almonds (California),
Filburts/Hazeluts (Oregon-Washington),
Dried Prunes [California),

Authotity: Secs. 1-19, 48 Stal 21, as
amended; 7 U.S.C. 601-674,

Therefore, new §§ 018,224, 931.2240,
881,335, 982.330 and 993.336 are added 1o
read o3 follows (the following sections
prescribe the annual expenses and
assessment rates and will not be
published in the Code of Federal
Regulations).

PART 919—PEACHES GROWN IN
MESA COUNTY, COLORADO

§819.224 Expenses and essessmont rate.

Expenses of $1,000 by the
Administrative Committee are
authorized, and an assessment rate of
$0.01 per bushel of peaches is
established for the fiscal year ending
June 30, 19886,

PART 831—FRESH BARTLETT PEARS
GROWN IN OREGON AND
WASHINGTON

§931.220 Expenses and sssessment rate,
Expenses of $99,780 by the Northwes!

Fedoral Registor
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Fresh Bartlett Pear Marketing
Commities are authorized and 4
assessment rate of $0.02 per Western
Standard pear box of pears is
established for the fiscal year ending
June 30, 1986. Unexpended funds smay be
carried over as a reserve.

PART 981—ALMONDS GROWN IN
CALIFORNIA

§981.335 Expenses and assessment rate,

Expenses of $13.485818 by the
Almond Beard of California are
autharized for the crop year ending June
30, 1966. An assessment rate for that
crop year payable by each handler in
accordance with § 881.81 is fixed a1 27
cents per pound of almonds
[kernelweight basis) less any amount
credited pursuant 40 § 981.41 but not o
exceerd 2.5 cents per pound of almonds
(kemnelweight basis).

PART 982—FILBERTS/HAZELNUTS
GROWN IN OREGON AND
WASHINGTON .

§982,330 Expenses, assessment rate, and
operating reserve,

Expenses of $73,800 by the Filbert/
Hazelout Marketing Board are
authorized. and an assessmenl rate
payable by sach handler in nocordance
with § 982.61 is fixed 4140.2 cent per
pound of assessable filberts for the
1985-86 marketing vear ending June 30,
1986. Unexpended funds sre carmied
overas s reserve, or made avaiisble to
handiers,

PART 233—DRIED PRUNES
PRODUCED IN CALIFORNIA

993,355 Expenses and assessment rate,
Expenses of $245.526 by the Prone
Marketing Committee are authorized,
and an nssessment rate payable by sach
handler in accordance with § 993,81 s
fixed =t $2.26 perton for salable dried
prunes Tar the 1985-86 crop year ending
July 31, 1986,
Duted: Septenihier 9, 1685,
Thomas R. Clark,
Deputy Director, Eruit and Vegetahle
Division,
|FR Doc. 85-21969 Filed 9-12-85: 8:45 am)
BILLING CODE 9410-02-M
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DEPARTMENT OF THE TREASURY
Comptroller of the Currency

12CFR Part 4
|Docket No, 85-16]

Description of Office, Procedures,
Public Information; Staff No-Objection
Position

AGENCY: Comptroller of the Currency,
Treasury.

ACTION: Final rule.

summARY: The Office of the Comptroller
of the Currency (“Olffice"”) is amending
its rules concerning Office procedures
and public information to add staff no-
objection positions to the list of publicly
available documents in 12 CFR 4.15.
EFFECTIVE DATE: Oclober 15, 1985.
ADDRESS: Comptroller of the Currency,
490 L'Enfant Plaza East, SW.,
Washington, D.C. 20219.

FOR FURTHER INFORMATION CONTACT:
Ford Barrelt, Assistant Director,
Legislative and Regulatory Analysis
Division, Telephone (202) 447-1177.
SUPPLEMENTARY INFORMATION: The
Office has adopted guidelines for
providing informal legal advice on the
application of banking law provisions
administered by the Office to certain
contemplated activities and
transactions, The guidelines are
designed to permit any party, but
especially bank attorneys, to request
informal advisory positions from the
Office staff on transactions and
activities for which approval is not
required by law. The typical request will
ask whether the staff will object if the
contemplated activity or transaction is
carried out in the described manner.
Staff responses to these requests are
referred to as staff no-objection
positions.

This final rule provides for public
access to letters requesting a staff no-
objection position and to the resulting
staff no-objection position.

Under § 4.15(c), the Office may delete
identifying details from no-objection
requests or staff no-objection positions
to the extent necessary to prevent an
invasion of personal privacy. Unless
redacted by the Office, the names of
persons and banks identified in written
requests for staff no-objection positions
or staff no-objection positions become
public.

Reason for Not Allowing Notice and
Comment Procedures

Since this final rule merely adds
another category of information to the
list of material available to the public,

solicitation of public comment is not
RECessary.

Regulatory Flexibilty Act

Pursuan! to section 605(b) of the
Regulatory Flexibility Act, it is certified
that this final rule will not have a
significant economic impact on &
substantial number of small entities,

Regulatory Impact Analysis
The Office has determined that this
final rule does not constitute a “major

rule” and, therefore, does not require &
regulatory impact analysis.

List of Subjects in 12 CFR Part 4

National banks, Staff no-objection
position.

Authority and issuance

PART 4—DESCRIPTION OF OFFICE,
PROCEDURES, PUBLIC INFORMATION

For the reasons sel out in the
preamble, Part 4 of Chapter I of Title 12
of the Code of Federal Regulations is
amended to read as follows:

1. The authority cite for Part 4
continues to read as follows:

Authority: 12 U.S.C. 1 ¢t seq.. 5 US.C. 552,
unless otherwise noted,

2.In § 415, a new paragraph (a)(10) is
added to read as follows:

§4.15 Orders, opinions, etc., available to
the public.

(nl L R

(10) Requests for staff no-objection
positions and staff responses,

Dated: July 23, 1985.
H. Joe Selby.
Acting Comptroller of the Currency.
|FR Doc. 85-21826 Filed 9-12-85; 8:45 am)
BILLING CODE 4810-33-M

_—

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 85-AS0-12]

Alteration of Control Zone, Rooseveit
Roads, PR

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Correction to final rule.

SUMMARY: This action corrects FR Doc.
85-18330 published in the Federal
Register on August 2, 1985 (50 FR 31344),
which altered the Roosevelt Roads,
Puerto Rico, control zone.

EFFECTIVE DATE: 0901 C.m.L.,, September
26, 1985,

FOR FURTHER INFORMATION CONTACT:
Donald Ross, Supervisor, Awrspace
Section, Airspace and Procedures
Branch, Air Traffic Division, Federal
Aviation Administration, P.O. Box
20636, Atlanta, Georgia 30320; telephone
(404) 7063-7646.

SUPPLEMENTARY INFORMATION:
Hislory

Federal Register Document 85-18330
published on August 2, 1985, altered the
Roosevell Roads, Puerta Rico, control
zone. Subsequent to publication of the
Final Rule, flight inspection information
was received which disclosed that the
bearing from the Roosevelt Roads ultra
high frequency radio beacon (UHF/
RBN) specified in the rule was incorrect
The correct bearing upon which the
control zone arrival extension is
predicated is 037°. The correction to the
Final Rule will incorporate this newly
received flight inspection data. To avoid
confusion the complete control zone
description, as corrected, is presented in
the text of this document. Section 71,171
of Part 71 of the Federal Aviation
Regulations was republished in FAA
Order 7400.6A, dated January 2, 1985,

The Rule

This amendment to Part 71 of the
Federal Aviation Regulations alters the
Roosevelt Roads, Puerto Rico, control
zone to accommodate Instrument Flight
Rule operations at Naval Station
Roosevell Roads,

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore, (1) is not a “major rule" under
Executive Order 12291; (2) is not a
“significant rule" under DOT Regulatory
Policies and Procedures (44 FR 11034:
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impacl is
s0 minimal. Since this is a routine matter
that will only affect air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
I find that good cause exists to make
this amendment effective on the original
effective date of September 26, 1985.

List of Subjects in 14 CFR Part 71

Aviation safety, Airspace, Control
zone.
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Adoption of the Amendment

Accordingly, pursuant 1o the authorily
delegated 1o me, Pant 71 of the Federal
Aviition Regulations {14 CFR Part 71) is
amended, as follows:

PART 71—[AMENDED]

1. The suthority citation for Part 71
coatinues o read as follows:

Authority: @8 LLS;C. 1348 ), 1354(«). 3500:
Fxocutive Qvder 10854: 40 .11.8.C. 1081g)
jRovised Pube 197449, January 12, 1983} 14
CER 11,58,

& By emending § 71171 as follows:

Roosnvelt Rouds, PR—JRevised)

Within a 5-mile radius of NS Roosevelt
Rouds Thet. 3855057 N, Tong. 053835 W)
within Siles ench side of he 037 bearing
feerm Roowevelt Roads THIFRBN, extending
irom the Smile sadine sone o 8.5 miles

srthees! of the REN. ~

[ssued inEamt Point. Goorgia, on September
' 19K5
Thomas L Peotiva,

Vel Direcder, Sootiwer Region.
[FR Dor. B5-21679 Fiied 9D-12-85, 2495 um|
BALING CODE ¥510-13-M

14 CFR Part 71
[Alrspace Docket'No. 85-AWP-21]

Proposed Redefinition of the Phoenix
Sky Harbor Airport, Phoenix, AZ,
Control Zone

AGENCY: Federal Aviation
Administration (FAA)L DO,
ACTION: Final rule,

summary: The definitian to the existing
Phoenix Skv Harbor Airport, Phoenix,
\rizarw, Control Zone is being changed
lo veflect geographical coordinates in
tien of the Phooaix Very High Freguency
Ommi-directional Radio Range and
Pretical Air Nuvigational Aid
[VORTAG) to describe (he atrspace,

N6 setion dees not chunge the actoal
irspace, only sditorial changes to the
desndiption of the #xlsting Phoenix,
Arizana, Comteol Zone, .
oATES: Fifective date—o90m G.mat.,
NVovemihor 21, 1985
FOR FURTHER IRFORMATION CONTACT:
Curtis Alms. Airspace and Procedures
Hranch, Air Traffic Division, Federal
Avintion Administration; 15000 Aviation
Boulevard, Hawthome, California 90261:
telephone (213) 536-6649.
SUPPLENENTARY [(HFORMATION:
istery

These aokious ave in the Torm of a
final rule. which involves the
redefinition of the Phoenix; Arizana,
Contral Zone resulting fiom the

renaming of the Phoenix VORTAC 1o
the Salt River VORTAC. As a result of
this name change, an editorial change to
the description of the control zone
becomes necessary. To preclude
numerous editorial changes o control
zones, it has been delermined that the
use of geographical coordinates as
reference points describing control
zones are more parmanent and are not
as subject to change as names or
locations of VORTAC facilities.

The Rule

The purpose of this amendment to
£ 7171 of Pant 71 of the Federal
Avintion Regulations (14 CFR Part 71) is
to change the description of the Phoenix,
Arizona, Control Zone by using
geographical coordinates and delete the
Phoenix VORTAC reference used in the
definition. Section 72.171 of Part 71 of
the Federal Aviation Regulations was
republished in Handbook 74006A dated
January 2, 1985.

The FAA considers that thare is an
immediate need for a regulation 1o
raflec the correct description of the
Phoenix, Arizona, Control Zone.
Therelore, I find that notice ar public
procedure under 5 US.C. 553(b) is
contrary to the public interest and that
good cause exists for making this
amendment effective coincident with the
charting date of November 21, 1485,
Description of the amended contrdl zone
is set forth below and depicted on the
chant at the end.of this dooument.

The FAA has determined that this
regulafion only involves an established
body of technical regulitions for which
frequent and routine amendments are
necessury to keap them eperationally
cursant. i, therefore—{1} is not « “‘major
rule” under Executive Order 12201:(2) s
nol o “significant rule” under DOT
Regulatory Policies and Procadures {44
FR 1303: February 26, 1879); and (%)
does not warran! preparation of
regulalony evaluation as the amicipated
impacl is 80 minimal, Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will nothave o
significant impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act

List of Subjects in CFR Part 71
Control zanes, Aviation safety.
Adoption of the Amendment

Accordingly, pursusnt 1o the authority
delegated to me, the Eederal Aviation
Administration proposes to amend Part
71 of the FAR as follows:

1. The authority oitation Tor Part 71
continues o read as follows:

Authodty: 49U.S.C 1338{a) and 1258La);
1510: E:O. 10854; 49 11.S.C. 106{g) [Revised
Pub. L. 97-449, january 12, 1983): 14 CFR
11.08,

2. Section 71.171 is amended as
follows:

Phoenix, AZ—|Revised]

“Beginning ut fat. 83"27°30" N.. Tong.
112705957 W.; thenve clockwise vin the 5-
mile radiuy of the Phoenix Sky Harbor
Airpori Hat. 33°26'20" N.. long. 112°00°32" 'W.);
tolat 33°27°30" N.. long. 111°56'00" W.: 10 dal.
33°27°30" N., long. 141°51°25" W3 to lat.
33°24°20" N., long. 111°51°25" W.; to lat.
33°22°207 'N.. long. 111°56'25" ' W.; thance
clockwise via the 5-mile radius of Phoenix
Sky Harbor Airport (hnt. 33°2610° N.. long,
112°00°82" W i 1o lal. 33°28'20" N., long.
112°05°307 W to lat. 35"24'20" N, long,
1120700 Wi to dat. 33727730 N., Jong.
112°07°007 W to the point of beginning.”

Issued in Los Angoles, Culifornis on August
28, 1965,

H. C. McClure,

irector. Weatern-Pacific Region.

¥R Doc. 85-23880 Filed 9-12-85: 8:45-am)
BILLING CODE 4910-13-M

FEDERAL TRADE COMMISSION
16 CFR Part 455

Trade Regulation Rule; Sale of Used
Motor Vehicies; Temporary Stay of
Effective Date as'‘Rule Applies in the
State of Wisconsin

AGENCY: Federal Trade Commission.

ACTION: Extension of temporary stay of
effective date s Rule applies within
Wiscansin

SUMMARY: The Federal Trade
Commissian has received a pelition
from the Wiscensin Department of
Transportation requesting a stetewide
exemptian {rom the Commission's Trade
Regulation Rule Concerning the Sale of
Used Motor Vehicles [the “Rule” or the
"Used Car Rule"), 16'CFR Part 435, The
Commission is extending the stay of the
effective date of the Used Car Rule in
Wisconsin for90 days, while the
Petition is being considered.

DATE: The 80 duy extension of the stay
of the Used Car Rule within Wisconsin
is effective September 6, 1985, and
expires on December 5, 1985.

FOR FURTHER INFORMATION CONTACT:
Lee |. Plave (202/376-2805). Division of
Enforcement, Bureav of Consumer
Protection, Federsl Trade Commission,
Washington, D.C. 20580.
SUPPLEMENTARY INFORMATION: On May
8, 1985, the Commission decided to stay
the effective date of the Used Car Rule
as it applied within the State of
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Wisconsin for & temporary period of 120
days, from May 9, 1985, to September 6,
1985, 50 FR 20094 (1985). On May 23,
1985, the Commission published a notice
in the Federal Register soliciting public
comment on the Wisconsin Petition. 50
FR 21269 (1985). The period for public
comments expired on june 24, 1985. /d.
For good cause, the Commission has
now decided to extend the stay of the
effective date of the Used Car Rule as it
applies within the State of Wisconsin
for a period of 90 days. from September
6. 1985, to December 5, 1985.

The Commission has decided that an
extension of the stay of the effective
date of the Used Car Rule should be
granted pending the Commission's
further consideration of the Petition.
Wisconsin has had its regulation in
effect for several years and dealers are
already using the disclosure forms
required by the regulation that is the
basis for the Petition. Wisconsin dealers
are thus providing some information to
consumers. Therefore, a brief extension
of the stay of the effective date of the
Used Car Rule, as it applies within the
State of Wisconsin, is unlikely to cause
significant consumer injury if the
Petition is denied. and may avoid
unnecessary expense to Wisconsin
dealers if an exemption is granted.

In addition, the Commission has, for
good cause, determined that public
notice and comment on this 90 day
extension of the stay of the effective
date is unnecessary. Public comment
would appear to be unnecessary
because the stay is merely designed to
maintain the status quo and to avoid
placing a potentially unnecessary
burden on dealers in the State of
Wisconsin during the limited period of
time during which the Petition is being
considered. Thus, in accordance with
§§ 1.26(b) and 1.26(e) of the
Commission's Rules of Practice. 16 CFR
1.26(b) and 1.26(e), and sections 553(h)
and 553(d) of the Administrative
Procedure Act, 5 U.S.C, 553(b) and
553(d), the Commission, for the reasons
stated above, determined that there is
good cause for deciding that prior public
notice and comment is not necessary
before granting an extension of the stay
of the effective date of the Used Car
Rule as it applies within the State of
Wisconsin. For the same reasons, the
extonsion of the temporary stay will
become effective immediately on
September 6, 1985.

Given the unique circumstances of
this Petition, the Commission has
determined that a extension of the
temporary stay of the effective date is
appropriate. Accordingly, the
Commission temporarily extends the

stay of the effective date of the Used
Car Rule, as it applies within the State
of Wisconsin, for an additional 90 days,
from September 6, 1985, to December 5,
1985, pending final consideration of the
Petition.

List of Subjects in 16 CFR Part 455

Used cars, Trade practices.

By direction of the Commission.
Emily H. Rock,
Searetary.
|FR Doc. 85-21919 Filed 8-12-85; 8:45 am)|
BILLING CODE 6750-01-M

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Part 211
|Release No. SAB-59]

Stalf Accounting Bulletin No. 59

AGENCY: Securities and Exchange
Commission.

ACTION: Publication of Staff Accounting
Bulletin.

SuMMARY: This staff accounting bulletin
expresses the staff's views regarding
accounting for noncurrent marketahle
equity securities.

DATE: September 5, 1985.

FOR FURTHER INFORMATION CONTACT:
Leland E. Graul, Office of the Chief
Accountant (202-272-2130), or Howard
P. Hodges, Jr., Division of Corporation
Finance (202-272-2553), Securities and
Exchange Commission. 450 Fifth Street,
NW., Washington, D.C. 20549,
SUPPLEMENTARY INFORMATION: The
statements in Stalf Accounting Bulletins
are not rules or interpretations of the
Commission nor are they published as
bearing the Commission's official
approval. They represent interpretations
and practices followed by the Division
of Corporation Finance and the Office of
the Chief Accountant in administering
the disclosure requirements of the
Federal securities laws.

Dated: Septamber 5, 1885,
John Wheeler,
Secretary.

PART 211—[AMENDED|

Accordingly, Part 211 of Title 17 of the
Code of Federal Regulations is amended
by adding Staff Accounting Bulletin No.
50 to the table found in Subpart B.

Staff Accounting Bulletin No. 59

The staff hereby adds Section M to
Topic 5 of the staff accounting bulletin
series, Section M discusses the staff’s

views regarding accounting for
noncurrent marketable equity securities

Topic 5: Miscellaneous Accounting

M. Noncurrent Marketable Equity
Securities

Facts: Paragraph 21 of Financial
Accounting Standards Board ("FASE")
Statement No. 12, “"Accounting for
Certain Marketable Securities,”
specifies that "a determination must be
made as to whether a decline in marko!
value below cost as of the balance sheet
date of an individual security is other
than temporary. |footnote reference
deleted] If the decline is judged to be
other than temporary, the cos! basis of
the individual security shall be written
down to a new cost basis and the
amount of the write-down shall be
accounted for as a realized loss."
Statement No. 12 does not define the
phrase “ather than temporary.” In
applying this guidance to its own
situation; Company A has interpreted
“other than temporary™ (o mean
permanent impairment, Therefore,
because Company A's management his
not been able to determine that its
investment in Company B is
permanently impaired, no realized loss
has been recognized even though the
market price of B's shares is currently
less than one-third of A's average
scquisition price.

Question 1: Does the staff believe (hat
the phrase "other than temporary”
should be interpreted to mean
“permanent?”

Interpretive Response: No. The stulf
believes that the FASB consciously
chose the plirase “other than temporary
because it did not intend that the test b
“permanent impairment,” as has becn
used elsewhere in accounting practice.’

The value of investments in
marketable securities classified as
noncurrent assets may decline for
various reasons. The market price may
be affgcted by general market
conditions which reflect prospects for
the economy as a whole or by specific
information pertaining to an industry of
an individual campany. Such declines
require further investigation by
management. Acting upon the premise
that & write-down may be required.

' Foolnote 8 1o Statement No. 12 refers o an
Auiting Interpretation published by the staff of the
Anditing Standards Division, AICPA. “Evidential
Matter for the Carrying Amount of Mirketabile
Securitien,” in The Jourtnl of Accountoncy, April
1975, for o discassion of considerations applicable
1o n determination os 10 whaether a decline in marke!
value below cost. at a particular polnt in time, {s
other than temporary.
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management should consider alil
available evidence to evaluate the
realizable value of its investment.

There are numerous factors to be
considered in such an evaluation and
their relative significance will vary from
case to gase. The staff believes that the
following are only a few examples of the
fuctors which, individually or in
combination, indicate that a decline is
ither than temporary and that a write-
down of the carrying value is required:

a. The length of the time and the exten! to

which the marke! value has been less than
t;

b. The financial condition and near-term

napecls of the issuer, including any specific
vents which may influence the operations of

¢ ismier such as changes in technology that
niy impair the earnings potential of the

vestment or the discontinuance of o

gment of the business that may affect the
luture parnings potential; or

c. The intent and ability of the holder to

tain its investment in the issuer for a period
I time sufficien! to allow for any anticipated

covery in market valoe,

Unless evidence exists to support a
realizable value equal 10 or greater than
he carrying value of the investment, a
‘rite-down accounted for as a realized
155 should be recorded. In accordunce
with the guidance of paragraph 11 of
Statement No. 12, such loss should be
veogrfized in the determination of net
nocome of the period in which it occurs,
the written down value of the
avestment in the company becomes the
new cost basis of the investment.
CQuestion 2: When management
letermines that a write-down,
ecounted for as a realized loss, is
necessary, how should the amount of
the write-down be determined?
interpretive Response: The carrying
value of the investment should be
vritten down to reflact realizable value.
e particular facts and circumstances
lictute the amount of realized loss to be
recognized on a case by case basis.
FR Doc. 85-21918 Filed 8-12-85; 8:43 am)|
HILLING CODE 0010-01-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Parts 510 and 558

Animal Drugs, Feeds, and Related
Products; Tylosin

Correction

In FR Doc. 85-18558 beginning on page
11708 in the issue of Tuesday, Angust 6,
1985, make the following correction:

On page 31708, third column, under
“FOR FURTHER INFORMATION CONTACT",
second line, "(HFV-35)" should read
“(HFV-135)".

BILLING CODE 1505-01-M

21 CFR Part 522

Implantation or Injectable Dosage
Form New Animal Drugs Not Subject
to Certification; Iron Hydrogenated
Dextran Injection.

Carrection

In FR Doc, B5-18559 appearing on
page 31709 in the issue of Tuesday,
Augus! 6, 1985, make the following
correction:

In the third column, fourth line, insert
the word “Injectable.” after “Animal
drugs,”.

BILLING CODE 1505-01-M

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Parts 1, 5f and 602
{T.D. 8052)

Reporting of State and Local Income
Tax Refunds

AGENCY: Internal Revenue Service,
Treasury.

ACTION: Final regulations.

SUMMARY: This document contains final
regulations relating to the reporting of
State and local income tax refunds.
Changes to the applicable law were
made by the Tax Equity and Fiscal
Responsibility Act of 1982 and the Tax
Reform Act of 1984, The regulations
affect all persons who, with respect to
individuals, make payments of refunds
of State and local income taxes, or allow
credits or offsets with respect to such
taxes, and provide them with the
guidance to comply with the law.
DATES: The regulations are effective for
refunds made, and credits and offsets
allowed, after December 31, 1882,

FOR FURTHER INFORMATION CONTACT:
Alice M. Bennett of the Legislation and
Regulations Division, Office of Chief
Counsel, Internal Revenue Service, 1111
Constitution Avenue, NW., Washington,
D.C. 20224, Attention: CC:LR:T, 202-566-
3238 (not a toll-free call).

SUPPLEMENTARY INFORMATION:
Background

On September 15, 1983, the Federal
Register published temporary
regulations {48 FR 41385) and proposed
amendments (48 FR 41436 o the Income

Tax Regulations (26 CFR Part 1) under
section 6050E of the Internal Revenue
Code of 1954. These amendments were
proposed to provide rules relating to the
information reporting of State and local
income tax refunds, credits, and offsets
under section 80SOE of the Code, Section
6050E was added to the Code by section
313 of the Tax Equity and Fiscal
Responsibility Act of 1982. (96 Stat. 603).
Section 6050E subsequently was
amended by section 151 of the Tax
Reform Act of 1984 (98 Stat. 690).

Five written comments were received
with respect to the proposed
amendments to the regulations. A public
hearing was not held. After
consideration of all comments regarding
the proposed amendments, those
amendments are adopted as revised by
this Treasury decision. The Treasury
decision also reflects the changes made
to section 6050E by the Tax Reform Act
of 1984.

Tax Reform Act of 1984

Section 6050 as originally enacted
did not provide any exception to the
reporting requirement or the
requirement to furnish statements to
taxpayers with respect to a refund,
credit or offset made or allowed to a
taxpayer who did not claim itemized
deductions for Federal income tax
purposes for the taxable year giving rise
to the refund, credit, or offset. The
temporary and proposed regulations,
however, provide that a refund officer
need not make an information return or
send a statement to the applicable
taxpayer if the refund officer can verify
that the taxpayer did not claim itemized
deductions for Federal income tax
purposes for the taxable year giving rise
to the refund, credit, or offset.

The Tax Reform Act of 1984 amended
section 6050E to provide an exception
only to the requirement to furnish
stalements to taxpayers if it can be
determined, in the manner provided by
regulations, that the applicable taxpayer
did not claim itemized deductions for
Federal Income tax purposes for the
taxable year giving rise to the refund,
credit, or offset. The amendment is
effective for refunds, credits, and offsets
made or allowed after December 31,
1982, Congress intended that a refund
officer be required to make an
information return with respect to
itemizers and non-itemizers who receive
a refund, credit, or offset of State or
local income taxes. Therefore, the
Treasury decision provides that a refund
officer need not send a statement to a
taxpayer with respect to a refund, credit,
or offsel of personal income taxes if the
refund officer can verify, in the manner
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provided by the regulations, that the
taxpayer did not claim itemized
deductions for Federal income tax
purposes for the taxable year giving rise
to the refund, credit. or offset. The
refund officer, however, must make an
information return with the Internal
Revenue Service with respect to those
refunds, credits, and offsets.

Public Comments

The temporary and proposed
regulations provide that a refund officer
can verify that a taxpayer did not claim
itemized deductions for Federal income
tax purposes for the taxable year giving
rise to the refund, credit or offset only
from the three sources listed in the
regulations. The first listed source of
verification is a copy of Schedule A of
the individual’s Federal income tax
return if the copy is required to be
altached to the State or local income tax
return. The second listed source is the
State or local income tax return if
transcription of information from
schedule A of the Federal return on the
State or local income tax return is
required for the purpose of computing
liability for the State or local income
tax. The third listed source is
information obtained through a
voluntary information exchange
agreement with the United States for the
applicable taxable year.

One comment suggested that the list
of sources for verification of non-
itemization be expanded to include
information transcribed on the State or
local income tax return from the Federal
return {other than schedule A), where
the information can be used by the
refund officer to determine
independently whether the taxpayer
itemized deductions for Federal income
tax purposes. The Service believes,
however, that for verification purposes
the transcription of such information on
the State or local income tax return must
be required by the State or local taxing
authority for the purpose of computing
the taxpayer's liability for the State or
local income tax. The Service believes
that this additional requirement is
necessary in order lo ensure that the
transcribed information will be subject
to the same checks for accuracy as other
information on the State or local income
tax return. Consequently, the Treasury
decision provides that, in addition to the
sources of verification set forth in the
temporary and proposed regulations,
information transcribed from the
Federal return (other than Schedule A)
on the State or local income tax return
may be used to verify non-itemization if
two conditions are mel. First, the
transcription of the information must be
required for the purpose of computing

liability for the State or local income
tax. Second, the information must be
such that the refund officer can
determine conclusively from that
information whether the taxpayer
itemized deductions for Federal income
tax purposes.

The Treasury decision also clarifies
that the State or local income tax return
is the source of verification in cases
where a copy of Schedule A of the
Federal return is required to be attached
to the State or local income tax retumn,
or where transcription of information
from Schedule A of the Federal return is
required for the purpose of computing
liability for the State or local income
tax. In this connection, the Treasury
decision provides that the omission of a
copy of the Schedule A, or of
information required to be transcribed
from the Schedule A, must be consistent
with the taxpayer's computation of tax
on the State or local income tax return.
In addition, the information contained
on the Schedule A must be required for
the purpose of computing liability far the
State or local income tax.

The remaining comments suggested
revisions to the regulations thal either
would have conflicted with the express
statutory language of section 6050E, or
would have placed an unreasonable
burden on refund officers by requiring
them to determine whether taxpayers
who itemized deductions for Federal tax
purposes received a tax benefit from the
payment to which the State or local
income tax refund, credit or offset is
attributable. These suggestions were not
adopted.

In particular, several comments
suggested that the regulations be revised
to allow a refund officer to furnish the
required statement to the applicable
taxpayers at any time before the end of
January of the calendar year following
the calendar year in which the refund is
paid or the credit or offset is allowed.
Section 6050E(b), however, provides that
the statement must be furnished to the
taxpayer during January of the calendar
year following the calendar year in
which the refund is paid or the credit or
offset is allowed. This requirement was
not changed by the Tax Reform Act of
1984. Therefore, in accordance with
section B050E(b), the Treasury decision
retains the rule contained in the
temporary and proposed regulations
that the statement must be furnished to
the taxpayer during January of the
calendar year following the calendar
year in which the refund is paid or the
credit or offset is allowed.

Special Analyses

The Commissioner of Internal
Revenue has determined that this rule is

nol a major rule as defined in Executive
Order 12291. Accordingly, a Regulatary
Impact Analysis is not required.
Although a notice of proposed
rulemaking soliciting public comments
was issued, the Internal Revenue
Service concluded when the notice was
issued that the regulations are
interpretative and that the notice and
public procedure requirements of 5
U.S.C. 533 do not apply. Accordingly,
these regulations are not subject to the
Regulatory Flexibility Act (5 US.C.
Chapter 6).

The collection of information
requirements contained in this
regulation have been submitted to the
Office of Management and Budget
(OMB) in accordance with the
requirements of the Paperwork
Reduction Act of 1980. These
requirements have been approved by
OMB.

Drafting Information

The principal author of these
regulations is Alice M. Bennett of the
Legislation and Regulations Division of
the Office of Chief Counsel, Internal
Revenue Service. However, personnel
from other offices of the Internal
Revenue Service and Treasury
Department participated in developing
the regulations, on matters of both
substance and style.

List of Subjects
26 CFR 1.6001-1—1.6109-2

Income taxes, Administration and
procedure, Filing requirements.

26 CFR Part 5f

Income taxes, Filing requirements,
Tax Equity and Fiscal Responsibility
Act of 1982,

26 CFR Part 602

Reporting and recordkeeping
requirements.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR Parts 1, 5[, and
602 are amended as follows:

Income Tax Regulations
PART 1—[AMENDED]

Paragraph 1. The authority for Part 1
is amended by adding the following
citation:

Authority: 26 US.C. 7805. * * *
Section 1.6050E-1 also issued under 20
U.S.C. 6050E.

Par. 2. Section 1.6050E-1 is added to
Part 1 at the appropriate place:
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< 1.6050E-1 Reporting of State and local
income tax refunds.

ta) Applicability. Section 8050E and
this section apply to any refund officer
who, with respect to an individual,
mikes payments of refunds of State or
local income taxes or allows credits or

i{fsets with respect to such taxes
aggregating $10 or more for such
ndividual in any calendar year.

(b) Definitions. For purposes of this
section,—

(1) The term “refund officer” means
the officer or employee of a State or
local taxing jurisdiction having control
of payments of refunds or the allowance
of credits or offsets. or the person
approporiately designated for purposes
of this section.

(2) The term “State" shall include the
District of Columbia but shall not
include the Commonwealth of Puerto
Rico or any possession of the United
Stites.

(3) The terms “individual" shall not
include an estate or trust.

(4) The term “credit or offset” means
an overpayment of tax which, in lieu of
being refunded to the taxpayer, is:

(i) Applied against an existing liability
of the taxpayer,

(ii) Available for application against a
future liability of the taxpayer, or

{iif) Otherwise used or available for
use for the taxpayer's benefit.

{c) Requirement of reporting. Every
refund officer described in paragraph (a)
of this section shall make an information
refurn in accordance with this section
for each calendar year. An information
return must be made even if the refund
officer is not required to furnish a
stalement to the applicable taxpayer
under paragraph (k)(2) of this section.

(d) Prescribed Form. Except as
otherwise provided in paragraph (i) of
this section, the information return
required by paragraph (c) of this section
shall be made on Forms 1006 and 1099,

(2) Refunds invelving different
{uxable years. In the case of refunds
paid or credits or offsets allowed during
1 calondar year with respect to two or
more taxable years of an individual, a
separate Form 1099 shall be filed with
respect to each taxable year of the
individual. Thus, if during calendar year
1983 a refund officer pays to an
individual a refund of $15 with respect
lo that individual's taxable vear ending
01882 and $20 with respect to that
individual's taxable year ending in 1981,
a separate Form 1099 shall be filed for
cach of the two payments. If, instead,
the refund with respect to the
individual's taxable year ending in 1982
were 85 instead of $15, no return would
be required for the payment of $5.

{f) Information required. The
information required 1o be reported on
Forms 1096 and 1099 includes the
aggregate amount of refunds, credits,
and offsets made or allowed during the
calendar year with respect to the
taxable year of the individual covered
by the return; the name, address and
taxpayer identification number of the
individual with respect to whom such
payment, credit, or offset was made or
allowed; the taxable year covered by
the return; and such other information
as may be required by the forms, In
addition, the nature of the tax is
required to be indicated on the Form
1089 in any case where the refund,
credit or offset is made or allowed with
respect to a payment attributable to an
income tax that applies exclusively to
income from a trade or business and is
not a tax of general application.

(8) When credit or offset deemed
allowed. For purposes of a return of
information under this section, a credit
or offset is deemed to be allowed when
the liability to pay or credit such amount
is admitted by the State or local taxing
jurisdiction. Thus, if an amount with
respect 1o o taxpayer's 1982 taxable
year is credited in 1943 to reduce the
liability of the taxpayer to make
estimated tax payments in 1983, it is
reportable as a credit allowed in 1983. It
is not reportable in the taxable year that
gives rise to the refund, credit or offset.

(h) Time and place for filing. The
returns required under this section for
any calendar year shall be filed after
September 30 of that calendar year, but
not before the refund officer’s final
payment (or allowance of credit or
offset) for the year, and on or before
February 28 of the following year.
Returns shall be filed with the
appropriate Internal Revenue Service
Center, the addresses of which are listed
in the instructions for Forms 1099. For
extensions of time for filing retums
under this section, see § 1.6081-1.

(i) Use of magnetic media and
substitute forms—{1) Magnetic niedia. A
refund officer may be required ta file the
Forms 1099 required by this section on
magnetic media or machine-readable
paper forms. See section 6011(e) and
applicable regulations and revenue
procedures thereunder. If a refund
officer is not required to file the Forms
1099 required by this section on
magnetic media, the refund officer may
request permission under applicable
regulations and revenue procedures to
submit the information required by this
section on magnetic media.

(2} Substitute forms. A refund officer
may prepare and use a form which
contains provisions identical with those
of Form 1096 if the refund officer

complies with all revenue procedures
relating to substitute Form 1096 in effect
at that time. In addition, if a refund
officer is not required to file the Forms
1099 required by this section on
magnetic media or machine-readable
paper forms, the refund officer may
prepare and vse a form which contains
provisions identical with those of Form
1089 if the refund efficer complies with
all revenue procedures relating to
substitute Form 1099 in effect at that
time.

(i) Voluntary information exchange
agreements. The requirements of
reporting information to the Internal
Revenue Service under this section may
be satisfied for any calendar year by
submission of the information required
under paragraph (f) of this section in
accordance with the terms of a
voluntary information exchange
agreement between the State and the
United States in effect during such year.

(k) Requirement of furnishing
statements to recipients—{1) In general.
Excep! as provided in paragraph (k)(2)
of this section, every refund officer
required to make a return of information
under this section shall furnish to the
individual whose identifying number is
required to be shown on the return a
written statement showing the aggregate
amount shown on the information return
of refunds, credits and offsets made or
allowed to such individual with respect
to each taxable year of the individual,
the name of the State or local taxing
jurisdiction paying such refund or
allowing such credits or offsets, the
taxable year giving rise lo the refund,
credit or offset and a tegend stating that
such amount is being reported to the
Internal Revenue Service, The
requirement of this paragraph may be
met by furnishing to the individual a
copy of the Form 1099 filed with respect
to that individual provided that the form
bears a legend stating that such amount
is being reported to the Internal Revenue
Service. For purposes of this paragraph,
a statement shall be considered to be
furnished to an individual if it is mailed
to the individual at the individual's last
known address.

(2} Exception for nonitemizers. A
refund officer need not furnish.a
statement to an individual under
paragraph (k)(1) of this section if the
refund officer verifies that the individual
did not claim itemized deductions for
Federal income tax purposes for the
taxable year giving rise to the refund,
credit, or offset. This exception shall not
apply, however, if the refund, credit, or
offset is made or allowed with respect to
a payment attributable to an income lax
that applies exclusively to income from
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a trade or business and is not a tax of
general application. For purposes of this
paragraph [k){2). verification shall be
made solely from—

(i) The State or local income tax
return, or

{i1) information obtained through a
voluntary information exchange
agreement with the United States for the
applicable taxible year.

(3) Verification from the State or local
income tax return. A refund officer shall
verify from the State or local income tax
return that an individual did not claim
itemized deductions for Federal income
tax purposes for the applicable taxable
vear only if—

{i{A) An individual who itemized
deductions for Federal income tax
purposes either must attach a copy of
Schedule A of the individual's Federal
income tax return to the State or local
income tax return or must transcribe
information from Schedule A of the
individual's Federal income tax return
on the State or local income tax return;

(B) The information contained on or
transcribed from the Schedule A is
required for the purpose of computing
liability for the State or local income
tax; and

(C) The omission of a copy of the
Schedule A. or of the information
required to be transcribed from the
Schedule A. is consistent with the
taxpayer's computation of tax on the
State or local income tax return; or

(i1} Individuals are required to
transcribe information from their
Federal income tax return (other than
from Schedule A) on the State or local
income tax return for the purpose of
computing liability for the State or local
income tax and the information can be
used to determine conclusively whether
the taxpayer itemized deductions for
Federal income tax purposes.

(4) Example. The provisions of
paragraph (k)(3)[il} of this section may
be illustrated by the following example:

Example. State X usks for transcription of
the foliowing information on its 1983 income
tax return from the taxpayer's 1983 Federal
income tax return: Adjusted gross income:
taxable income; and number of exemplions
claimed. The amount of adjusted gross
income and the number of exemptions
claimed on the Federal income tax return are
taken into account in computing the Hability
for income tax under the laws of State X, The
amount of taxable income transcribed from
the Federal return, however, does not enter
into the computation of liability for income
tax under the laws of State X. Thus, this
amount may not be taken into account by the
refund officer of State X for purposes of
verifving whether a taxpayer itemized
deductions for Federal income tax purposes
Since the refund officer of Stute X will not be
uble to determine conclusively from the

amoun! of adjusted gross income and the
number of exemptions transcribed from the
Federal return whether a taxpoyer itemized
deductions for Federal income tax purposes,
the transcribed information does not meet the
requirements of paragraph (K)(3)(ii) of this
section,

(1) Time far furnishing statements—{1)
General rule, The statement required
under paragraph (k) of this section shall
be furnished after December 31 of the
vear in which the refund is paid or credit
or offset is allowed, and on or before
January 31 of the following year.

(2} Extensions of time. For good cause
shown upon written application of the
refund officer, the service center
director may grant an extension of time
not exceeding 30 days in which to
furnish statements under this paragraph.
The application shall be addressed to
the Service Center with which the Forms
1099 required under this section are
required to be filed and shall contain a
concise statement of the reasons for
requesting the extension to aid the
service center director in determining
the period of the extension, if any,
which will be granted. The application
shall state at the top of the first page
that it is made under this section and
shall be signed by the refund officer. In
general, the application shall be filed
after September 30 of the year in which
the refund is paid or credit or offset is
allowed, and before January 15 of the
following year.

(m) Effective date, This section
applies to payments of refunds and
credits and offsets allowed after
December 31, 1982,

Temporary Income Tax Regulations
Under the Tax Equity and Fiscal
Responsibility Act of 1982

PART 51— AMENDED]

Par. 3. The authority for Part 5f is
revised to read as set forth below and
the authority citations following all
sections in Part 5f are removed:

Authority: 26 U.S.C. 7805, Sections 5£.103-1
and 5£.163~1 also isssed under 26 US.C,
105(3 ), 26 U.S.C. 163{f), and 96 slat. 565,
Section 5£.8045-1 also issued under 26 US.C
6045
§ 51.605E-1 |Removed]

Par, 4. Part 5f of 26 CFR Is amended
by removing § 5{.6050E-1.

OMB Control Numbers Under the
Paperwork Reduction Act
PART 602—{AMENDED|

Par. 5. The authority for Part 602
continues to read as follows:

Authority: 26 U.S.C. 7805

§602.101 [Amended]

Par. 6. Section 602.101(c) is amended
by inserting in the appropriate place in
the table “§ 1.6050E~-1 . . . 1545-0120",
Roscoe L. Egger, jr.,

Cammisstoner of Internal Revenun.

Approved: August 12, 19856,

Ronald A. Pearlman,

Assistant Secretary of the Treazury.

[FR Doc. 85-21983 Filed 8-12-85; 8:45 um|
BILUING CODE 4830-10-M

26 CFR Parts 145 and 602

IT.D. 8050]

Excise Tax on Heavy Trucks, Truck
Trailers and Semitrailers, and Tractors;
Reporting and Recordkeeping
Requirements

AGENCY: [nternal Revenue Service,
Treasury.
ACTION: Temporary regulations.

SUMMARY: This document provides
temporary regulations relating to the
excise tax imposed on the retail sale of
heavy trucks, truck trailers and
semitrailers, and tractors. Changes in
the applicable tax law were made by the
Highway Revenue Act of 1882 (Title V of
the Surface Transportalion Assislance
Aci of 1882). These regulations affect
manufacturers, producers, importers.
dealers, and retailers of these vehicles
and will provide them with the guidance
needed o comply with the law.

DATES: These regulations are effective
for heavy trucks, truck frailers and
semitrailers, and Iractors sold on or after
April 1, 1983,

FOR FURTHER INFORMATION CONTACT:
John Broadbent of the Legislation and
Regulations Division, Office of the Chief
Counsel, Internsl Revenue Service, 1111
Constitution Avenue, NW,, Washinglon
D.C. 20224, Attention: CC:LR:T [202-560
3287, nol a toll-free call).

SUPPLEMENTARY INFORMATION:
Background

This document contaims amendimen!
to the Temporary Excise Tax
Regulations (28 CFR Part 145) undes
section 4052 of the Internal Revenue
Code of 1854 (Code) relating to the
excise tax on the sale of heavy trucks,
truck trailers and semilrallers, and
tractors. These amendments conform
the regulations to section 512 of the
Highway Revenue Act of 1882 [Title V o!
the Surface Transportation Assistance
Act of 1982) (Pub. L. 97-424). The
temporary regulations provided by this
document will remain in effect unti
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superseded by final regulations on this
subject,

Temporary regulation § 145.4052-1,
relating to the excise tax on heavy
trucks, truck trailers and semitrailers,
and tractors, was published in the
Federal Register on April 4, 1983 (T.D.
7862) (48 FR 14361). These regulations
generally provided that the sale of a
heavy vehicle to a purchaser who
intends to lease the vehicle long term is
not a first retail sale.

Summary of Changes in Temporary
Regulation

This document amends § 45,4052-1
{a), (b). and (f) by revising the rules
relating to the definition of the first
retail sale of a vehicle. Under the new
rules, the distinction between long-term
and short-term Jeasing has been
eliminated.

if & lease is entered into by the
manufacturer, producer, or importer of
the vehicle, both the prior rules and the
revised rules provide that the first retail
sale ogcurs when the vehicle is leased.
Under the revised rules, if a vehicle is
sold by the manufacturer, producer, or
importer, the sale is treated as the first
retail sale unless either (a) the purchaser
is nol in the business of leasing and
inlends to resell the vehicle, or (b) the
seller and the purchaser register under
section 4222, and the purchaser certifies
thal it intends to resell the vehicle. If a
vehicle is sold tax-free but is later
leased by the purchaser, the leasing of
the vehicle will be deemed to be the first
retail sale,

No change has been made to the
existing temporary regulations with
respect 1o the event triggering liability
for the tax, Under all circumstances, the
entire tax is due at the time the first
retail sale occurs.

These revised temporary rules apply
to sales made on or after April 1, 1983,
the effective date of section 4051, with
specified transitional rules. In no case,
under these transitional rules, will tax
be imposed on a vehicle under both the
existing temporary regulations and the
revised temporary regulations.

In determining the tax base of a
vehicle, the retail value of the tires on
the vehicle is excluded under section
4052(b)(1)(B)(iii). Under both the existing
and the revised regulations, this value is
the lowest established price at which
the retailer would sell the tires. The
existing temporary regulations provide
as a safe-harbor rule that if a vehicle
retailer has no lowest established price
for tires, a price is not unreasonable if it
is no more than 50 percent of the tire
manufacturer's suggested retail price.
This rule permits the tax base to be
affected by a price that has no bearing

on the actual sales price of the tires and
is subject to considerable variation
among tire manufacturers. Accardingly.
this safe-harbor rule is deleted in these
revised temporary regulations, effective
prospectively.

Need for Temporary Regulations

There is need for immediate guidance
with respect lo the provisions contained
in this Treasury decision. For this
reason, it is found impracticable to issue
it with notice and public procedure
under subsection (b) of section 553 of
Title 5 of the United States Code or
subject to the effective date limitation of
subsection (d) of that section.

Special Analyses

No general notice of proposed
rulemaking is required by 5 U.S.C. 553(b)
for temporary regulations. Accordingly.
the Regulatory Flexibility Act (5 US.C
Chapter 6) does not apply, and no
regulatory flexibility analysis is required
for this rule. The Commissioner of
Internal Revenue has determined that
this rule is not a major rule as defined in
Executive Order 12291 and that a
regulatory impact analysis is therefore
not required.

Paperwork Reduction Act

The collection of information
requirements contained in these
regulations have been submitted to the
Office of Management and Budget for
review under the Paperwork Reduction
Act of 1980. These requirements have
been approved by OMB.

Drafting Information

The principal author of these
regulations is John Broadbent of the
Legislation and Regulations Division of
the Office of Chief Counsel, Internal
Revenue Service. However, personnel
from other offices of the Internal
Revenue Service and Treasury
Depariment participated in developing
the regulations on matters of both
substance and style.

List of Subjects
28 CFR Part 145

Excise taxes, Reporling and
recordkeeping requirements.

26 CFR Part 602

Reporting and recordkeeping
requirements.

Adoption of Amendments to the
Regulations

26 CFR Part 145 and Part 602 are
amended as follows:

PART 145—TEMPORARY EXCISE TAX
REGULATIONS UNDER THE HIGHWAY
REVENUE ACT OF 1982 (PUB. L. 97~
424)

Paragraph 1. The authority citation for
Part 145 continues to read in part:

Authority: 26 US.C. 7805. " * * Section
185.4052-1 also Issued under 26 U.S.C,
4052(d).

Par. 2, Section 145.4052-1 is amended
as follows:

{a) Paragraph (&) is revised to read as
set forth below.

{b) Paragraph (b) is revised to read as
set forth below,

{c) The last sentence of paragraph
(d)(2)(iii) is amended by adding at the
beginning thereof, “For vehicles sold on
or after April 1, 1883, and before [the
date 30 days after publication of this
document in the Federal Register],".

(d) Paragraph (f) is revised to read as
set forth below,

§ 145.4052-1 Special rules and definitions.

(a) First retail sale—(1) In general.
For purposes of § 145.4051-1, the term
“first retail sale” means the first sale of
an article after manufacture, production
or importation. The sale of an article to
a purchaser who is not engaged in the
business of leasing and who intends to
resell the article, is not a first retail sale.
In addition, the sale of an article lo a
purchaser who is engaged in the
business of leasing 10 any extent will
not be considered & first retail sale if the
purchaser and the seller are registered
under § 48.4222(a)-1, and the scller in
good faith accepts a proper certification,
as provided in paragraph (a){3) of this
section, from the purchaser that the
purchaser intends to resell the article.
The first sale of an article following a
tax-free sale of the article shall be
considered the first retail sale of the
article, unless the subsequent sale
qualifies as a tax-free sale under either
of the two preceding sentences or under
section 4221. An intent to lease an
article is not considered an intent to
resell the article for purposes of this
section, The fact that articles are sold in
wholesale lots, or at wholesale prices,
will not change the character of such
sales as first retail sales if the purchaser
is not engaged in the business of
reselling such articles and acquires them
for the purpose of using them rather
than reselling them.

(2} No installment payments of tax. If
the first retail sale is a lease, an
installment sale, or another form of sale
under which the sales price is paid in
installments. then the liability for the
enlire tax arises at the time of the lease
or installment sale. No portion of the tax
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is deferred by reason of the fact that the
sales price is paid in installments,

(3) Certificate, A certificate signed by
the purchaser, or an officer or employee
authorized by the purchaser to sign the
certificate, mayv be accepted by a seller
in support of a tax-free sale to the
purchaser. The certificates and proper
records of invoices, orders, etc., relating
to tax-free sales must be retained by the
seller as provided in section 6001 and
the regulations thereunder. The
certificates shall be substantially in the
following form: :

Exemption Certificate

1 hereby certify that I am (Tile) of (Name
of purchaser), thut | sm suthorized to execute
this certificate, and that the vehicles
specified in the accompanying order, or on
the reverse side hareof, (or all orders placed
by the purchaser for the two year period
commencing ) are purchasad for
resale and not for the purpose of lessing. 1
have filed Form 637 and have receivad
registration number

I understand that the fraudulent use of this
certificate to secuire exemption will subject
me and all parties making such fraudulent
use to a fine of not more than $10,000, or to
imprisanment for not more than 5 years, or
bioth, together with costs of prosecution.
{Signature)
(Address)

(4) Registration. Section 4222 and the
regulations thereunder shall apply to
tax-free sales made under this section.

(b) Lease treated as first retail sale—
(1) In general. For purposes of this
section and § 145.4051-1, the leasing of
an article before the first retail sale
{within the meaning of paragraph (a) of
this section) of the article shall be
considered the first retail sale of the
article. This rule applies without regard
to the term of the lease. Thus, if a
manufacturer leases an article prior to
sale, or if & purchaser purchases an
articte tax free under paragraph {a) (1)
of this section or section 4221 and then
leases i1, the leasing of the article will be
deemed to be the first retail sale.

(2) Computation of tax. When a lease
is treated as the first retail sale under
paragraph (b) (1) of this section, the tax
shall be computed on a constructive
sales price established by the
Commissioner as if such article were
sold at retail on the date the lease is
made.

» » . . -

(f) Effective date—{1) In general. The
provisions of this section shall be
effective for articles sold or leased on o
after April 1, 1983. However, if a sdle to
a lessor before November 12, 1985,
would have been tax free under
§ 145.4052~1 of the temporary regulations
contained in 26 CFR parl 145 revised

as of April 1, 1984, (the “prior
regulations”) and it was so treated by
the parties, a subsequent sale or lease
that was or would have been treated as
the first retail sale of the vehicle under
the prior regulations will be treated as
the first retail sale for purposes of this
section. For example, if a vehicle was
sold to a purchaser who intended to
lease it long term, the sale would have
been tax free under the prior
regulations. If such a sale was treated as
tax free by the parties, and the
purchaser later sells the vehicle or
leases it long term, the sale or lease will
be treated as the first retail sale of the
vehicle. :

(2) Vehicle subject to tax only once. In
no case will tax be imposed on the first
retail sale of a vehicle under both the
prior regulations and this section. If,
under the prior regulations, tax was
properly paid on the first retail sale of a
vehicle, and if the amount of the tax
determined under the prior regulations
is greater than the amount of tax that
would be imposed upon the first retail
sale of the vehicle as determined under
this section, then the taxpayer shall be
entitled to a refund of the difference. For
example, if under the prior regulations a
lessor treated a long-term lease of a
vehicle as a first retail sale, snd paid tax
upon making the lease, the taxpayer
may claim a refund of any excess of the
tax paid under the prior regulations
(based on a constructive sales price)
over the tax that would be imposed
under this section (based on the sales
price charged the lessor by the
manufacturer or other seller). No
additional tax would be payable under
this section by a manufacturer that
treated the sale of the vehicle to a lessor
as a tax-free sale under the prior
regulations.

PART 602—REPORTING AND
RECORDKEEPING REQUIREMENTS

Par. 3. The authority citation for Part
602 continues to read as follows:

Authority: 26 \1.5.C. 7805.

§ 602,101 [Amended]

Par. 4. Section 602.101{c) is amended
by inserting in the appropriate place in
the table:

M8 14540521, i ivsisisarmmrrssiasiscissmnsisass 1D45-07485"

There is need for immediate guidance
with respect to the provisions contained
in this Treasury decision. For this
reason, it is found impracticable tu issue
it with notice and public procedure
under subsection (b) of section 553 of
Title 5 of the United States Code or

subject to the effective date limitation of
subscation {d] of thal section.

Roscoe L. Egger, Jr.,

Commissionur of Interaol Revenue
Approved: AugustJ0, 1985,

Ronald A. Pearlman,

Asgistant Secretary of the Trepsury

[FR Dag, 65-21084 Filed 0-12-85; 845 am|
BILLING CODE 4530-01-M

DEPARTMENT OF JUSTICE
Parole Commission
28 CFR Part 2

Paroling, Recommitting and
Supervising Federal Prisoners

Correction

In FR Doc. 85~21325, beginning on
page 36420 in the issue of Friday,
September 6, 1985, make the fallowing
correction: On page 36421, in the middle
column, between the seventh and gighth
lines insert ', where feasible, as part of
the prisoner’s parole release plan,"”.

BILLING COOE 1505-91-M

DEPARTMENT OF LABOR

Occupational Safety and Health
Administration

29 CFR Part 1910

Coke Oven Emissions Standsrd;
Conforming Deletions

AGENCY: Occupational Safety and
Health Administration, Labor.

ACTION: Final rule; Deletion of portions
of standard to conform with court
decision.

SUMMARY: OSHA is deleting cerlain
terms from the permanent standard
governing employee exposure (0 coke
oven emissions |29 CFR 1910.1029] to
conform the standard to the decision of
the United States Court of Appeals for
the Third Circuit in the case of
American Iron and Steel Institute et al
v. Oceupational Safety and Health
Administration, 577 F.2d 825 (3d Cir.
1978), cert. dismissed, 448 U.S, 917, 101
S. Ct. 38, 65 L. Ed. 2d 1180 (1980). The
deletions implement the Court's
interpretation of the Occupational
Safety and Health Act of 1870 (29 U.S.C.
651 ¢t seq.) that the Secretary of Labor
lacks statutory authority to place an
affirmative duty on each employer (o
research and develop new technology to
reduce exposures to coke oven
emissions. The deletions also respand 10
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the Court's vacating the requirement for
guantitative fil testing of certain
respirators based on the lack of record
support for the requirement in the coke
oven emissions proceeding.

EFFECTIVE DATE: The deletions are
effective on September 13, 1985.

SUPPLEMENTARY INFORMATION: On
October 22, 1976, the Occupational
Sufety and Health Administration
published a final standard governing
Exposure to Coke Oven Emissions (41
FR 46742), pursuant to section 6(b) of the
Occupational Safety and Health Act of
1970, Within the 60-day period provided
by section 6(f) of the Acl. petitions for
review were filed in the United States
Court of Appeals for the Third Circuit
challenging the validity of the standard.
On March 28, 1978, that Court issued its
decision in the case of American lron
and Steel Institute et al. v. Occupational
Safety and Health Administration.

In its decision, the Third Circuit
denied the petitions for review and
affirmed the Secretary's standard
except: (1) insofar as the Secretary
required the petitioners to research and
develap {as defined in the Court's
opinion) any other engineering and work
praclice controls necessary to reduce
exposure to or below the permissible
exposure limit, 28 CFR
1910.1029(0(1)(i)(b). (H(2) (ii)b).
(D{1){ii)(b). and (f)(6)(iii): (2) the
provision relating to the requirement of
a quantitative fit tes! for respirators, 29
CFR 19101029 (g){4)(i); and {3}
application of the standard to nen-coke-
oven employers. As 1o the first two
mentioned requirements, the applicable
provisions of the coke oven emissions
standard were vacated and. as to the
las! requirement, the cause was
remanded for further proceedings
consistent with the Court’s apinion

In vacating the "research and
develop” provisions, the Court
reaffirmed the Secretary's authority to
require an employer to implement
technology “looming on today's
horizon", noting that the Secratary is not
limited to issuning a standard solely
based upon technology that is fully
developed today. Nevertheless, the
Court concluded, the Occupational
Safety #nd Health Act does not permit
the Secretary to piace an affirmative
duty on each employer to resesrch and
develop new technology.

In vacating the provision concerning
quantitative fit testing of certain
respirators, the Court acted in light of
the Secretary’s concession during the
litigation that the provision was
unsupported by the record before the
court and would not be enforced.

OSHA subsequently issued revised
inspection and compliance procedures
for the Coke Oven Emissions standard
which reflected the Court’s action
(OSHA Instruction CPL 2-2.28,
September 16, 1980). These were most
recently updated in 1982 [OSHA
Instruction CPL 2-2.28A. Augus! 2, 1882).
However, the regulatory text in the Code
of Federal Regulations remained
unchanged and in need of clarification.
Therefore, in order to conform the Coke
Oven Emissions standard to the Court’s
decision and to eliminate possible
cornifusion, it is necessary to delete
certain language from the cited
provisions of the standard as follows:

A. The words “research, develop and"
are deleted from paragraphs (A(1)(i)(b).
(D(1)(i1)(b) and (F(1)(iii)(5).

B. the words “development and™ are
deleted from paragraph (1)(6)(Fii).

C. The sentence "“The employer shall
perform quantitative fit tests annually
for each employee who uses a
nonpowered, particulate filter
respirator” is deleted from paragraph
{g)(4]{i)-

I find that since this action merely
removes regulatory language already
vacated by the Court, good cause exists
for making the change without the
notice and public commen! procedure
which is otherwise required. 5 U.S.C.
553. The same reasons constitute good
cause for making this change effective
immediately. Accordingly, this
amendment is effective September 13,
1985.

Authority

This document was prepared under
the direction of Patrick R. Tyson, Acting
Assistant Secretary of Labor for
Occupational Safety and Health, U.S.
Department of Labor, 200 Constitution
Avenue, NW., Washington, D.C, 20210.

This action is taken pursuant lo
seclions 6(b) and 8(g) of the
Occupational Safety and Health Act of
1970 (20 U.S.C. 635, 657), section 4 of the
Administrative Procedure Act (BUS.C.
553), Secretary of Labor's Order No. 8-
83 [48 FR 35736}, and 29 CFR 1011.5.

List of Subjects in 280 CFR Part 1910

Hazardous substances, Gases,
Occupations] salely and health.

Signied at Washington, D.C., this 4th day of
September, 16885,
Patrick R. Tyson,
Acting Assistant Secretgry of Labor:

Subpart Z, Part 1910 of Title 29, Code

of Federal Regulations, is amended as
follows:

PART 1910—[AMENDED|

1. The authority citation for Subpart Z
of Part 1830 is revised to read as set
forth below, and the authority citations
following all sections in Subpart Z of
Part 1810 are removed.

Authorily: Secs. 6 and 8, Occupational
Safety and Health Act, 29 ULS.C. 655, 657;
Secretary of Lubor’s Orders No. 12-71 (36 FR
8754). 8-76 (41 FR 25069}, or 5-84 (48 FR
35736). as applicable; and 29 CFR Part 1911,

Section 18101000 Tables Z-1, Z-2. 2-3 also
tssued onder 5 US.C. 553

Section 1910,1000 not issued under 28 CFR
Purt 1911, except for “Arsenic”’ and “Cotton
Dust™ listings in Table Z-1.

Section 1910.1001 also issued under Sec,
107 of Contract Work Hours and Safety
Stundards Act. 40 U.S.C. 333.

Section 1910.1002 not issued under 29
U.S.C. 655 or 20 CFR Part 1911; also issued
under 5 US.C. 553,

Sections 1910.1003 through 1910.1018 also
issued under 20 U.S.C. 653,

Section 1910.1025 also issued under 29
U.S.C. 653 and 5 US.C. 553.

Section 19101043 ulso issued under 5
U.S.C. 551 et seq.

Sections 1910.1045 and 19101047 also
issued under 29 U.S.C. 653.

Sections 1910.1499 and 1910.1500 also
issued under 5 US.C. 553.

2. In § 1910.1029, paragraphs
[ﬂlll(l)lb)- (D(1)()(B) and (H(1)(ii)b)

are amended to read as follows:

§ 1910.1029 Coke oven emissions.

[r, . .

()%

1) d

(&) The engineering and work practice
controls required under paragraphs
(£)(2), (113) and (£}{4) of this section are
minimum requirements generaily
applicable to ail existing coke oven
batteries. If, after implementing all
controls required by parsgraphs (f){2),
(£)(3) and (f}{4) of this section. or after
January 20, 1980, whichever is sooner,
employee exposures still exceed the
permissible exposure limil, employvers
shall implement any other engineering
and work practice controls necessary to
reduce exposure to ot below the
permissible exposure limit except to the
extent that the employer can establish
thul such controls are not feasible.
Whenever the engineering and work
prachice controls which can be instituted
are not sufficient to reduce employee
exposures (o or below the permissible
exposure limit, the emplover shall
nonetheless use them to reduce
exposures 1o the lowest level schievable
by these controls and shall supplement
them by the use of respiratory protection
which complies with the requirements of
paragraph (g) of this section.
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(ii) » .- »

(b) If, after implementing all the
engineering and work practice controls
required by paragraph (f)(1)(ii)(e) of this
section, employee exposures still exceed
the permissible exposure limit, the
employer shall implement any cther
engineering and work practice controls
necessary to reduce exposure to or
below the permissible exposure limit
excepl to the extent that the employer
can establish that such controls are not
feasible, Wherever the engineering and
work practice controls which can be
instituted are not sufficient to reduce
employee exposures to or below the
permissible exposure limit, the employer
shall nonetheless use them to reduce
exposures to the lowest level achievable
by these controls and shail supplement
them by the use of respiratory protection
which complies with lﬁe requirements of
paragraph (g) of this section.

(iii) * * *

(&) If, after implementing all
engineering and work practice controls
required by paragraph (f)(1)(iii){o) of this
section, employee exposures still exceed
the permissible exposure limit, the
employer shall implement any other
engineering and work practice controls
necessary to reduce exposures to or
below the permissible exposure limit
excepl to the extent that the employer
can establish that such controls are not
feasible. Whenever the engineering and
work practice controls which can be
instituted are not sufficient to reduce
employee exposures to or below the
permissible exposure limit, the employer
shall nonetheless use them to reduce
exposures to the lowest level achievable
by these controls and shall supplement
them by the use of respiratory protection
which complies with the requirements of
paragraph (g) of this section,

3. In § 1910.1029, paragraph (F)(6](iii) is
amended to read as follows:
§ 1910.1029 Coke oven emissions.

(n . .

(8) [ WL

(iii ) If, after implementing all controls
required by paragraph (f)(2)}-()(3) of this
section, or after January 20, 1880,
whichever is sooner, or after completion
of & new or rehabilitated battery the
permissible exposure limit is still
exceeded, the employer shall develop a
detailed written program and schedule
for the implementation of any additional
engineering controls and work practices
necessary to reduce exposure to or
below the permissible exposure limit.

» » . » »

4. In § 1910.1029, paragraph (g)(4)(i) is
amended to read as follows:

§1910.1029 Coke oven emissions.

‘gl - » »

(4) Respirator usage. (i) The employer
shall assure that the respirator issued to
the employee exhibits minimum
facepiece leakage and that the
respirator is fitted properly.

[FR Doc, 85-21517 Filed 9-12-85; 8:45 am)
BILLING CODE 4510-26-M

PENSION BENEFIT GUARANTY
CORPORATION

29 CFR Part 2619

Valuation of Plan Benefits in Non-
Multiemployer Plans; Amendment
Adopting Additional PBGC Rates

AGENCY: Pension Benefit Guaranty
Corporation.

ACTION: Final rule.

SUMMARY: This amendment to the
regulation on Valuation of Plun Benefits
in Non-Multiemployer Plans contains
the interest rates and factors for the
period beginning October 1, 1985, The
interest rates and factors are to be used
to value benefits provided under
terminaling non-multiemployer pension
plans covered by Title IV of the
Employee Retirement Income Security
Act of 1974,

The valuation of plan benefits is
necessary because, under section 4041
of the Act, the Pension Benefit Guaranty
Corporation ("PBGC") and the plan
administrator must determine whether a
terminating pension plan has sufficient
assels to pay all benefits under the plan
that are guaranteed by the PBGC under
the Title 1V plan termination insurance
program.

The interest rates and factors set forth
in Appendix B to Part 2619 are adjusted
periodically to reflect changes in
financial and annuity markets. This
amendment adopts the rates and factors
applicable to plans that terminate on or
after October 1, 1985, and will enable
the PBGC and plan administrators to
value the benefits provided under those
plans. These rates and factors will
remain in effect until Appendix B of the
regulation is again amended.

EFFECTIVE DATE: Oclober 1, 1985,
FOR FURTHER INFORMATION CONTACT:
Renae R. Hubbard, Special Counsel,

Corporate Policy and Regulations
Department, Code 611, Pension Benefit

Guaranty Corpaoration, 2020 K Street
NW., Washington, D.C. 20008, 202-254-
4856 (202-254-8010 for TTY and TDD).
These are not toll-free numbers.,

SUPPLEMENTARY INFORMATION: On
January 28, 1981, the PBGC published &
final regulation on Valuation of Plan
Benefits in Non-multiemployer Plans (46
FR 8492). That regulation, codified at 20
CFR Part 2619 (1984), sets forth the
methods for valuing plan benefits of
terminating non-multiemployer plans
covered under Title IV of the Employee
Retirement Income Security Act of 1974,
29 U.S.C. 1001 et seq. (1976), as
amended. The regulation contains
formulas for valuing different types of
benefits. Appendix B to the regulation
sets forth the interest rates and factors
that are to be used in the formulas.
Because these rates and factors are
intended to reflect current conditions in
the financial and annuity markets, it is
necessary to update the rates and
factors periodically.

As published in the 1984 edition of 29
CFR. Appendix B of Part 2619 contains
interest rates and factors for valuing
benefits in plans that terminated during
various periods from September 2, 1974
through July 1, 1984. In the ensuing
months, the PBGC has published new
rates and factors for plans lerminating
during the months of August, 1984
through September, 1985 (49 FR 28551, 49
FR 32573, 49 FR 40161, 49 FR 45129, 49
FR 48691, 50 FR 6342, 50 FR 10498, 50 FR
14700, 50 FR 20205, and 50 FR 24914).

At this time, changes in the finuncial
and annuity markets require a decresase
in the rates used for valuing benefits.
Accordingly, this amendment adds 1o
Appendix B a new set of interest rales
and factors for valuing benefits in plans
that terminate on or after October 1,
1985, which set reflects a decrease of ¥4
percent in the interest rate to 9 percent

Generally, the interest rates and
factors will be in effect for at least one
month, However, any published rates
and factors will remain in effect until
such time as PBGC publishes another
amendment concerning them. Any
change in the rates normally will be
published in the Federal Register by (he
15th of the month preceding the éffective
date of the new rates or as close to that
dale as circumstances parmit.

The PBGC has determined that notice
and public comment on this amendment
are impracticable and contrary to the
{;ublic interest. This determination is

ased on the need to determine and
issue new interest rates and factors
promptly so that the rates can reflect, as
accurately as possible, current market
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conditions. The PBGC has found that the
public interest is best served by issuing
the rates and factors on a prospective
basis so that plans may be able to
calculate the value of plan benefits
before submitting a notice of intent to
terminate, Also, plans will be able to
predict employer liability more
accurately prior to plan termination.

Because of the need to provide
immediate guidance for the valuation of
benefils of plans that will terminate on
or after October 1, 1985, and because no
adjustment by ongoing plans is required
by this amendent, the PBGC finds that
good cause exists for making the rates
set forth in this amendment effective
less than 30 days after publication.

The PBGC has determined that this is
not a “major rule” under the criteria set
forth in Executive Order 12291, February
17,1981, because it will not result in an
annuil effect on the economy of $100
mitlion or more, a major increase in
costs for consumers or individual
industries, or significant adverse effects
on competition, employment,
investment, productivity, or innovation.

List of Subjects in 29 CFR Part 2619

Employee benefit plans, Pension
insurance, and Pensions.

PART 2619—[AMENDED|

In consideration of the foregoing, Part
2619 of Chapter XX VI, Title 29, Code of
Federal Regulations, is hereby amended
as follows:

1. The authority citation for Part 2619
continues to read as follows:

Authority: Secs. 4002(b)(3). 4041(D), 3044,
4062{b){(1)(A). Pub. 1.. 93406, 88 Stal. 1004,
1020, 1025, 1029, as amended by secs. 403(1),
403(d). 402(a)(7). Pub. L. 96-364, 94 Stat. 1302,
1301, 1200 (29 U.S.C. 1302, 1541, 1344, 1362).

2. Rate Set 58 of Appendix B is revised
and Rate Set 59 of Appendix B is added
to read as follows. The introductory text
is shown for the convenience of the
reader and remains unchanged.

Appendix B—Interest Rates and
Quantities Used To Value Immediate
and Deferred Annuities

In the table that follows, the immediate
annuily rute is used to value immediate
unnuities, to compute the quantity "G," for
deferred annuities and 1o value both portions
of # refund annuity. An intesest rate of 5%
shull be used 10 value death benefits other
thun the degreasing term insurance portion of
u refund annuity. For deferred annuities, ki,
Kz, ki ni, nnd 0, are defined in § 2619.45.

For plans with a valuaton Ienediasg Deterred annuitios
Fale st _ . dae annaly rate =
Onorafler  And belom [peicsnl) N - X - i
. q . .
50 7-1-85 10-1-85 925 1.0850 10725 1.0400 7 ]
e 10-1.8% 900 10825 LO700 1.0400 7 8

Kathleen P. Utgoff.

Execulive Director, Pension Benefit Guaranty
Corporation,

IFR Doc. 85-21761 Filed 8-12-85; 8:45 am|
BILLING CODE 7708-01-M

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 117

[CGD8-85-09]

Drawbridge Operation Regulation;
Tensaw River, AL

AGENCY: Coast Guard, DOT.
ACTION: Final rule,

SUMMARY: Al the request of the
Seaboard System Railroad, the Coast
Guard is changing the regulation
governing the operation of the swing
span railroad bridge over the Tensaw
River, mile 15,0, near Hurricane,
Buldwin County, Alabama, by requiring

that at least eight hours advance notice
be given for an opening of the draw from
5 p.m. to 9 a.m. The bridge will open on
signal outside these hours. The bridge
presently is required to open on signal
from 8 a.m. to midnight. The draw is not
required to open from midnight to 8 a.m,,
except that, during periods of severe
storms or hurricanes the draw is
required to open on signal. This change
is being made because of infrequent
requesls to open the draw during the
advanced notice period. This action will
relieve the bridge owner of thé burden
of having a person available at the
bridge between 5 p.m. and 9 aim,, and
will still provide for the reasonable
needs of navigation.

EFFECTIVE DATE: This regulation
becomes effective on October 15, 1985.

FOR FURTHER INFORMATION CONTACT:
Perry F. Haynes, Chief, Bridge
Administration Branch, telephone (504)
589--20965.

SUPPLEMENTARY INFORMATION: On 21
June 1985, the Coast Guard published a

proposed rule (50 FR 25721) concerning
this amendment. The Commander,
Eighth Coast Guard District, also
published the proposal as a public
notice dated 1 July 1985. In each notice
interested persons were given until 5
August 1985 to submit comments.

Drafling Information

The drafters of this regulation are
Perry Haynes. project officer, and
Lieutenant Commander James Vallone,
project attorney.

Discussion of Commenls

Two letters were received in response
to the notices, offering no objections to
the proposed rule.

Economic Assessment and Certification

This regulation is considered to be
non-major under Executive Order 12291
on Federal Regulation and
nonsignificant under the Department of
Transportation regulatory policies and
procedures (44 FR 11034; February 26,
1979).

The economic impact has been found
1o be s0 minimal that a full regulatory
evaluation is unnecessary. The basis for
this conclusion is that the number of
vessels passing this bridge during the
advance notice period, 5 p.m. to 9 a.m.,
is one vessel every seven days. These
few vessels can reasonably give eight
hours notice for a bridge opening
between 5 p.m. and 9 a.m. by placing a
collect call at any time to the railroad
office in Mobile, (205) 432-0725.
Scheduling their arrival at the bridge at
the appointed time would involve little
or no additional expense to the
mariners. To provide for leeway in the
appointed arrival time, the railroad will
have a tender at the bridge at least one-
half hour before the appointed time who
will remain at least one-half hour after
that time for a late arriving vessel. Since
the economic impact of this regulation is
expected to be minimal, the Coast
Guard certifies that it will not have a
significant economic impact on a
substantial number of small entities.

List of Subjects in 33 CFR Part 117
Bridges.
Regulation

In consideration of the foregoing, the
Coast Guard is changing Part 117 of
Title 33, Code of Federal Regulations as
follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

1. The authority citation for Part 117
continues to read as follows:
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Authority: 33 U.S.C. 499; und 49 CFR
1:46{c)(5} und 33 CFR 1.05-1(g).

2. Section 117,113 is revised o read as
follows:

§ 117.113 Tensaw River.

The draw of the Seaboard System
Railroad bridge, mile 15.0 at Hurricane,
shall open on signal; except that, from 5
p.m, to 9 a.m., the draw shall open on
signal if at least eight hours notice is
given. During periods of severe storms
or hurricanes. from the time the National
Weather Service sounds an "alert” for
the area until the “all glear” is sounded,
the draw shall open on signal.

Duted: September 3, 1885,
Clyde T. Lusk. Jr.,
Hear Admiral. U.S, Coust Guard, Commander,
Elghth Coast Guard District.
|FR Doc. 85-21835 Filed 9-12-85: A:45 am)
BILLING CODE 4910-14-M

DEPARTMENT OF EDUCATION
34 CFR Part 74

Audit Requirements for State and
Local Governments
AGENCY: Department of Education.

AcCTiON: Final regulations with invitation
to comment.

summAnY: The Secretary of Education
issues final regulations to implement the
Single Audit Act of 1984 (Pub. L. 98-502)
and the Oiffice of Management and
Budget (OMB) Circular No. A-128. The
Secretary also invities comments, which
will be shared across all Federal
agencies, on these final regulations.

DATYES: Effoctive Date: These regulations
tuke effect either 45 days after
publication in the Federal Register or
later if the Congress takes certain
adjournments, If you want to know the
eifective date of these regulations, call
or write the Department of Education
contact person.,

Comment Date: Comments must be
received on or before November 12,
1985.

ADDAESS: Comments should be
addressed to John Prignano, Grants and
Contracis Service, Depariment of
Education, 400 Maryland Avenue, SW.,
Room 5082, ROB-3, Washington, DC
20202, telephone number, (202) 755-1217.
FOR FURTHER INFORMATION CONTACT:
Guido Piacesi, Office of Inspector
General, National Single Audit
Coordinator, Departmenlt of Education,
400 Maryland Avenue, SW,,
Washington, DC 20202, telephone
number, (202) 245-0271.

SUPPLEMENTARY INFORMATION: The
Single Audit Act of 1984 (the Act)
requires State and local governments to
conduct or have conducted periodic
audits of Federal assistance funds that
they have expended. The total amount
of Federal funds received in a fiscal year
determines whether a single audit shall
be conducted. The amount of funds
expended in a single program
determines how intensively that
program is audited. Programs are larger
than grants, e.g., several grants may be
awarded under a single program.
Generally each program is identified by
a CFDA number in a publication entitled
“Caotalog of Federal Domestic
Assistance."

The Acvt directs OMB to prescribe
policies, procedures, and guidelines to
implement the Act. The Act also
requires each Federal agency to amend
its regulations as necessary to conform
to the Act and the OMB requirements.
Accordingly. the Secretary is adding a
new Appendix G to Part 74 of the
Education Department General
Administrative Regulations in order to
conform to the requirements of the Act
and OMB Circular A-128. Several
common unterstandings in relation to
the Act and the regulations required by
the Circular are described below.

Effect of the Regulations on Public
Colleges and Universities.

Under 31 U.S.C. 7502(d)(1) and
paragraph 4(c) of Appendix G, public
colleges and universities may be
excluded from the single audit at the
option of the State or local government
responsible for the audit. Excluded
institutions shall be audited in
accordance with statulory requirements
and the provisions of 34 CFR Part 74.

Applicability

Under 31 LL.S.C. 7502{a){1)(B) and
paragraph 2(b) of Appendix G, a
government receiving Federal financial
assistance of between $25,00 and
$100,000 must have an audil performed
in accordance with Appendix G, orin
accordance with audit requirements in
Federal statutes and regulations
applicable to the particular program.
Part 74, Subpart H contains the general
regulatory requirements for audits under
Education Department programs and is
amended by this notice to incorporate
the requirements of the Single Audit Act
and OMB Circular A-128. Program
statutes and regulations may specify
other audit requirements. If the statutes
and regulations applicable to a
particular program do not contain
requirements conoerning finoncial or
financial and complinnce sudits, the

single audit requirement in Appendix G
applies,

Exemption

The law provides (31 U.S.C.
7502{a)(1)(C)) an exemption from the
Act, the Circular, and program statutes
and regulations on audit requirements
for State and local governments
receiving less than $25,000 in Federal
financial assistance in a given year.

Federal-SEA-LEA Relationships

As of the date of this publication,
cognizance for school districts has been
assigned to the Department of
Education, except for those in Arkansas,
Georgia, Maryland, Minnesota, Oregon,
Utah, and the Commonwealth of Puerto
Rico, School districts in those States and
the Commonwealth of Puerto Rico have
been assigned to the Department of
Agricuiture, The special relationship
between State departments of education
and local educational agencies will
result in Federal agencies generally
working through State departments of
education in fulfilling their cognizant
audit responsibilities for LEA's,

Audit Resolution

The cognizant agency has a
responsibility to oversee the resojution
of audit findings that affect more than
one agency (paragraph 8b(7)). if the
cognizant agency delermines the finding
canno! be resolved through its
independent actions, acting an behalf of
the affected Federal agencies, it should
identify the findings and propose a
coordinating arrangement with the
alfected agencies to jointly resolve the
findings.

Identify Questioned Costs.

The audit report section of the
Appendix [paragraph 11a (3) and c)
requires the identification of questioned
cos!is as & result of noncompliance,
fraud, abuse, or illegal acts or
irregularities, Identification of those
costs shall be by Catolog of Federal
Domestic Assistance number (CFDA# )
and fiscal year together with a citation
of the statutes or regulations
transgressed and recommended
carrective actions.

State Initiative

I'he Act requires testing for
compliance with laws and regulations
that may have a material effect upon
each major Federal assistance program.
Transactions related to other Federal
assistance programs that are selected in
connection with examinations of
financial statements and evaludtions of
internal controls shall be tested for
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compliance with Federal laws and
regulations that apply to such
transactions. Any of these tests may be
charged to the Federal financial
assistance programs. (Such charges
shall be made in accordance with
paragraph 14b of the Appendix.)

Records Retention.

Paragraph 13 of the new appendix
requires that audit workpapers and
reports be retained for a minimum of
three years. This requirement does not
diminish or alter any other
recordkeeping obligation, such as
section 437(a) of the General Education
Provisions Act, imposed upon financial
assistance recipients. Where other
financial or audit related records
retention requirements imposed by law
or regulations exceed three yesrs,
persons affected by paragraph 13 are to
retain audit workpapers and reports for
the length of time set forth in such laws
or regulations.

Executive Order 12291

These regulations have been reviewed
in accordance with Executive Order
12291. They are not classified as major
because they do not meet the criteria for
major regulations established in the
Order.

Regulatory Flexibility Act Certification

The Secretary certifies that these
regulations will not have a significant
economic impact on a substantial
number of small entities.

The Act and paragraph 14 of the
Appendix specify that audit costs may
be charged to Federal assistance
programs. Generally, the percentage of
costs charged to Federal assistance
programs shall not exceed the
percentage of Federal funds expended to
total funds expended by the recipient in
a fiscal year, unless higher actual costs
can be documented. Further, under the
prior regulations, Attachment P lo OMB
Circular A-102, all Federal financial
assistance was subject to audit. Under
the Single Audit Act and these
regulations, assistance under $25,000 is
exempt. Finally, the broader and more
selective audit coverage of the Act and
the regulations is likely to cost the same
or less than the more intensive and more
narrowly focused audits currently
performed.

Waiver of Proposed Rulemaking
Procedures

It is the practice of the Department to
publish proposed regulations for
comment in accordance with the
General Education Provisions Act
(GEPA) section 431(b)(2)(A) and 5 U.S.C.
553. However, the Department may

waive proposed rulemaking, if
appropriate under 5 U.S.C, 553, which
permits waiver when an agency for good
cause finds that notice and public
procedure thereon are impracticable,
unnecessary. or contrary to the public
interest.

The Single Audit Ac! of 1984 (Pub. L.
98-502) was enacted on October 19, 1984
for the purpose of establishing uniform
requirements for audits of Federal
financial assistance provided to State
and local governments (31 U.S.C. 7501
note). The Act establishes specific
mandatory procedures and requirements
for such audits, The Act further directs
the Office of Management and Budget
(OMB) to prescribe policies, procedures,
and guidelines to implement the Act (31
U.S.C. 7505(a)). In order to achieve the
Act’s purpose of establishing uniform
audit requirements, the Act mandates
each Federal agency, including the
Department, to amend its regulations in
order to conform to the requirements of
the Act and the OMB directive.

On December 20, 1984, OMB issued a
draft Circular implementing the
requirements of the Act. The draft
Circular was published in the Federal
Register on December 26, 1984, 49 FR
50134, at which time OMB solicited
public comment on the draft. OMB
received comments from State and local
government officials, auditors, and other
interested parties. OMB considered
these comments and, on April 12, 1985,
issued Circular No. A-128 to implement
the Act. Paragraph 21 of the Circular
directs each Federal agency to include
the provisions of the Circular in its
regulation implementing the Single
Audit Act. By a memorandum dated
April 24, 1885, OMB indicated to Federal
agencies that Circular A-128 should be
added verbatim to their regulations by
using an “interim final rule” with a 60
day comment period.

Considerable comment from the
general public on the Circular has
already been sought and received by
OMB. On its face, the draft Circular
informed the public that the Circular,
which is being adopted by the
Department in this rulemaking, was
intended to operate as a government-
wide regulation. Thus, persons affected
by this rulemaking have had a full
opportunity to comment on the
substance of the Circular. As noted
above, the Department is obliged to
adopt the provisions of Circular A-128
and, by this rulemaking, does so without
substantive change. For these reasons,
the Secretary has decided for good
cause to waive proposed rulemaking on
this adoption of the Circular by the
Department of Education as

unnecessary and contrary to the public
interest.

Nevertheless, in order to oblain
further public comments, which will be
shared among all agencies affected by
the Circular, the Secretary invites
interested parties to comment on this
regulation.

Comments may be sen! to the address
given at the beginning of this document.
All comments submitted in response to
these regulations will be available for
public inspection during and after the
comment period in Room 3614, ROB-3,
Seventh & D Streets, SW, Washington,
DC 20202, between the hours of 8:00 a.m.
and 4:30 p.m., Monday through Friday of
each week except Federal holidays,

Paperwork Reduction Act of 1980

In accordance with the Paperwork
Reduction Act of 1980 (Pub. L. 96-511).
approval for the collection of
information requirements in this
regulation will be obtained by the Office
of Management and Budget.

Assessment of Educational Impact

The Secretary particularly requests
comments on whether the regulations in
this document would require
transmission of information that is being
gathered by or is available from any
other agency or authority of the United
States.

List of Subjects in 34 CFR Part 74

Administrative practice and
procedures, Grant programs-education,
Grants administration.

(Catalog of Federal Domeslic Assistance
number does not apply)

Dated: September 10, 1985.

William J. Bennett,
Secretory of Education,

The Secretary amends Part 74 of Title
34 of the Code of Federal Regulations as
follows:

PART 74—ADMINISTRATION OF
GRANTS

1. The authority citation for Part 74
continues to read as follows:

Authority: 5 U.S.C, 301,

2. In § 74.61, paragraph (h)(1) is
revised to read as follows:

§74.61 Financial management standards.

(h) Audit—{1) General. (i) This
paragraph applies to each recipient that
is not subject to the audit requirements
in Appendix G to this part.

{ii) Public hospitals and public
colleges and universities are subject to
this paragraph if excluded under
paragraph 4 of Appendix G to this part.
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{iii) A financial and compliance audit
shall be made in accordance with
generally accepted auditing standards,
including the standards of the U.S,
General Accounting Office's publication
“Standards for Audit of Governmental
Organizations, Programs, Activities, and
Functions.” ! The auditors engaged by a
recipient shall meet the criteria for
qualifications and independence in that
publication.

. . . . .

3. Section 74.62 is revised and a cross-
reference is added after § 74.62 to read
as follows:

§74.62 Audit requirements for State and
local governments.

The audit requirements for State and
local governments that receive Federal
financial assistance are described in
Appendix G to this part.

(20 US.C, 3474)

Cross Reference: Audit Requirements for
Stute and Local Governments—See Appendix
G.

4. A new Appendix G is added to read
as follows:

Appendix G—Audit Requirements for
State and Local Governments

1, Purpose. This appendix is issued
pursuant to the Single Audit Act of 1984,
Pub, L, 98-502. It establishes audit
requirements for State and local
governments that receive Federal aid,
and defines Federal responsibilities for
implementing and monitoring those
requirements.

2. Policy. The Single Audit Act
requires the following:

a. State or local governments that
receive $100,000 or more a year in
Federal financial assistance shall have
an audit made in accordance with this
appendix.

b. State or local governments that
receive between $25,000 and $100,000 a
year shall have an audit made in
accordance with this appendix, or in
accordance with Federal laws and
regulations governing the programs they
participate in.

¢, State or local governments that
receive less than 825,000 a year shall be
exempt from compliance with the Act
and other Federal audit requirements.
These State and local governments shall
be governed by audit requirements
prescribed by State or local law or
regulation.

d. Nothing in this paragraph exempts
State or local governments from
maintaining records of Federal financial

* Avistlable from Superintendent of Documenty,
US. Government Printing Office. Washington, D.C.
240

assistance or from providing access to
such records to Federal agencies, as
provided for in Federal law, including 34
CFR Part 74.

3. Definitions. For the purposes of this
appendix the following definitions from
the Single Audit Act apply:

a. "Cognizant agency’ means the
Federal agency assigned by the Office of
Management and Budget to carry out the
responsibilities described in paragraph 9
of this appendix.

b. “Federal financial assistance”
means assistance provided by a Federal
agency in the form of grants, contracts,
cooperative agreements, loans, loan
guarantees, property, interest subsidies,
insurance, or direct appropriations, but
does not include direct Federal cash
assistance to individuals. It includes
awards received directly from Federal
agencies, or indirectly through other
units of State and local governments.

¢. "Federal agency" has the same
meaning as the term “agency” in section
551(1) of Title 5, Unitied States Code.

d. "Generally accepted accounting
principles” has the meaning specified in
the genereally accepted government
aduiting standards.

e. "Generally accepled government
auditing standards" means the
Standards For Audits of Government
Organizations, Programs, Activities, and
Funetions, developed by the Comptroller
General, dated February 27, 1981.

f. “Independent auditor”" means"

(1) a State or local government auditor
who meets the independence standards
specified in generally accepted
government auditing standards; or

(2) a public accountant who meets
such independence standards.

g. “Internal controls” means the plan
of organization and methods and
procedures adopted by management to
ensure that: =

(1) resources use is consistent with
laws, regulations, and policies;

(2) resources are safeguarded against
waste, loss, and misuse; and

(3) reliable data are obtained,
maintained, fairly disclosed in reports,

h. “Indian tribe" means any Indian
tribe, band , nations, or other organized
group or community, including any
Alaskan Native village or regional or
village corporations (as defined in, or
established under, the Alaskan Native
Claims Settlement Act) that is
recognized by the United States as
eligible for the special programs and
services provided by the United States
to Indians because of their status as
Indians.

i. "Local government' means any unit
of local government within a State,
including a county, a borough,
municipality, city, town, township,

parish, local public authority, special
district, school district, intrastate
district, council of governments, and any
other instrumentality of local
government.

j. “Major Federal Assistance
Program,"” as defined by Pub. L. 98-502,
is described in the Attachment to this
appendix,

k. "Public accountants” means those
individuals who meet the qualification
standards included in generally
accepted government auditing standards
for personnel performing government
audits.

1. “State" means any State of the
United States, the District of Columbia,
the Commonwealth of Puerto Rico, the
Virgin Islands, Guam, American Samoa,
the Commonwealth of the Northern
Mariana Islands, and the Trust Territory
of the Pacific Islands, any
instrumentality thereof, and any multi-
State, regional, or interstate entity that
has government functions and any
Indian tribe.

m. “Subrecipient’’ means any person
or government department, agency, or
establishment that receives Federal
financial assistance to carry out a
program through a State or local
government, but does not include an
individual that is a beneficiary of such a
program. A subrecipient may also be a
direct recipient of Federal financial
assistance.

4. Scope of audit. The Single Audit
Act provides that:

&. The audit shall be made by an
independent auditor in accordance with
generally accepted government auditing
standards covering financial and
compliance audits.

b. The audit shall cover the entire
operations of a State or local
government or, at the option of that
government, il may cover departments,
agencies or establishments that
received, expended, or otherwise
administered Federal financial
assistance during the year. However, if
a State or local government receives
§25,000 or more in General Revenue
Sharing Funds in a fiscal year, it shall
have an audit of its entire operations. A
series of audits of individual
departments, agencies, and
eslablishments for the same fiscal year
may be considered a single audit

c. Public hospitals and public colleges
and universities may be excluded from
State and local audits and the
requirements of this appendix. However,
if such entities are excluded, audits of
these entities shall be made in
accordance with statutory requirements

Jand the provisions of 34 CFR Part 74.
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d. The auditor shall determine
whether.

(1) The financial statements of the
government, department, agency or
establishment present fairly its financial
position and the results of its financial
operations in accordance with generally
accepted accounting principles;

{2) The organization has internal
accounting and other control systems to
provide reasonable assurance that it is
managing Federal financial assistance
programs in compliance with applicable
laws and regulations; and

(3) The organization has complied
with laws and regulations that may have
material effect on its financial
statements and on each major Federal
assistance program.

5. Frequency of audit. Audits shall be
made annually unless the State or local
government has, by January 1, 1987, a
constitutional or statutory requirement
for less frequent audits. For those
governments, the cognizant agency shall
permit biennial audits, covering both
vears, if the government so requests. It
shall also honor requests for biennial
audits by governments that have an
administrative policy calling for audits
less frequent than annual, but only for
fiscal years beginning before January 1,
18987,

6. Internal control and compliance
reviews. The Single Audit Act requires
that the independent auditor determine
and report on whether the organization
has internal control systems to provide
reasonable assurance that it is managing
Federal assistance programs in
compliance with applicable laws and
regulations,

a. Internal control review. In order to
provide this assurance the auditor must
make a study and evaluation of internal
control systems used in administering
Federal assistance programs. The study
and evaluation must be made whether
or not the auditor intends to place
reliance on such systems. As part of this
review, the auditor shall:

(1) Test whether these internal control
syslems are functioning in accordance
with prescribed procedures.

(2) Examine the recipient's system for
monitoring subrecipients and obtaining
and acting on subrecipient audit reports.

b. Compliance review. The law also
requires the auditor to determine
whether the organization has complied
with laws and regulations that may have
a material effect on each major Federal
assigtance program.

(1) In order to determine which major
programs are to be tested for
compliance, State and local
governments shall identify in their
accounts all Federal funds received and
expended and the programs under

which they were received. This shall
include funds received directly from
Federal agencies and through other
State and local governments.

(2) the review must include the
selection and testing of a representative
number of charges from each major
Federal assistance program. The
selection and testing of transactions
shall be based on the auditor's
professional judgment considering such
factors as the amount of expeditures for
the program and the individual awards;
the newness of the program or changes
in its conditions: prior experience with
the program, particularly as revealed in
audits and other evaluations {e.g.,
inspections, program reviews): the
exlent to which the program is carried
out through subrecipients; the extent to
which the program contracts for goods
or services; the level to which the
program is already subject to program
reviews or other forms of independent
oversight; the adequacy of the controls
for ensuring compliance; the expectation
of adherence or lack of adherence to the
applicable laws and regulations; and the
potential impact of adverse findings.

(a) In making the test of transactions,
the auditor shall determine whether:

—The amounts reported as expenditures
were for allowable services, and

—The records show that those who
received services services or benefits
were eligible to receive them.

(b} In addition to transaction testing,
the auditor shall determine whether:
—Matching requirements, levels of

effort and earmarking limitations

were met,

—Federal financial reports and claims
for advances and reimbursements
conlain information that is supported
by the books and records from which
the basic financial statements have
been prepared, and

—Amounts claimed or used for
matching were determined in
accordance with 34 CFR Part 74,
Appendix C “Principles for
Determining Costs Applicable to
Crants and Contracts with State and
Local Governments,” and 34 CFR Part
74, Subpart G, “Cost Sharing or
Matching.”

(c) The principal compliance
requirements of the largest Federal aid
programs may be ascertained by
referring lo the Compliance Supplement
for Single Audits of State and Local
Governments, issued by OMB and
available from the Government Printing
Office. For those programs not covered
in the Compliance Supplement, the
auditor may ascertain compliance
requirements by researching the statues,

regulations, and agreements governing
individual programs.

(3) Transactions related to other
Federal assistance programs that are
selected in connection with
examinations of financial statements
and evaluations of internal controls
shall be tested for compliance with
Federal laws and regulations that apply
to such transaclions.

7. Subrecipients, State or local
governments that receive Federal
financial assistance and provide $25,000
or more of it in a fiscal yearto a
subrecipient shall:

a. determine whether State or local
subrecipients have met the audit
requirements of this appendix and
whether subrecipients covered by 34
CFR Part 74 have me! the requirements
of that part.

b. determine whether the subrecipient
spent Federal assistance funds provided
in accordance with applicable laws and
regulations. This may be accomplished
by reviewing an audit of the
subrecipient made in accordance with
this appendix, 34 CFR Part 74, or through
other means (e.g.. program reviews) if
the subrecipient has not yet had such an
audit;

c. ensure that appropriate corrective
action is taken within six months after
receipl of the audit report in instances of
noncompliance with Federal laws and
regulations;

d. consider whether subrecipient
audits necessitate adjustment of the
recipient’s own records; and

e. require each subrecipient to permit
independent auditors to have access to
the records and financial statements as
necessary to comply with this appendix.

8. Relation to other audit
requirements. The Single Audit Act
provides that an audit made in
accordance with this appendix shall be
in lieu of any financial or financial
compliance audit required under
individual Federal assistance programs.
To the extent that a single audit
provides Federal agencies with
information and assurances they need to
carry out their overall responsibilities,
they shall rely upon and use such
information. However, a Federal agency
shall make any additional audits which
are necessary lo carry oul its
responsibilities under Federal law and
regulation. Any additional Federal audit
effort shall be planned and carried out
in such a way as to avoid duplication.

a. The provisions of this appendix do
not limit the authority of Federal
agencies to make, or contract for audits
and evaluations of Federal financial
assistance programs, nor do they limit
the authority of any Federal agency
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Inspector General or other Federal audit
official.

b. The pravisions of this appendix do
not authorize any State or local
governmen! or subrecipient thereof to
constrain Federal agencies, in any
manner, from carrying out additional
audits.

¢. A Federal agency that makes or
contracts for audits in addition to the
audits made by recipients pursuant to
this appendix shall, consistant with
other applicable laws and regulations,
arrange for funding the cost of such
additional audits. Such additional audits
include economy and efficiency audits,
program results audits, and program
evaluations.

9. Cognizant agency responsibilities.
The Single Audit Act provides for
cognizant Federal agencies to oversee
the implementation of this appendix.

a. The Office of Management and
Budget will assign cognizant agencies
for States and their subdivisions and
larger local governments and their
subdivisions. Other Federal agencies
may participate with an assigned
cognizant agency, in order to fulfill the
cognizant responsibilities. Smaller
governments nol assigned a cognizant
agency will be under the general
oversight of the Federal agency that
provides them the most funds whether
directly or indirectly.

b. A cognizant agency shall have the
following responsibilities:

(1) Ensure that audits are made and
reports are received in a timely manner
and in accordance with the
requirements of this appendix.

(2) Provide technical advice and
liaison to State and local governments
and independent auditors.

{3) Obtain or make quality control
reviews ol selected audits made by non-
Federal audit organizations, and provide
the results, when appropriate, to other
interested organizations.

(4) Promptly inform other affected
Federal agencies and appropriate
Federal law enforcement officials of any
reported illegal acts or irregularities.
They should also inform State or local
law enforcement and prosecuting
authorities, if not advised by the
recipient, or any violation of law within
their jurisdiction.

(5) Advise the recipient of audits that
have been found not to have met the
requirements set forth in this appendix.
In such instances, the recipient will be
expected to work with the auditor to
take corrective action. If corrective
action is not taken, the cognizant agency
shall notify the recipient und Federal
awuarding agencies of the facts and make
recommendations for followup action.
Major inadequacies or repetitive

substandard performance of

independent auditors shall be referred

to appropriate professional bodies for
disciplinary action.

(6) Coordinate, to the extent
practicable, audits made by or for
Federal agencies that are in addition to
the audits made pursuant to this
appendix, so that the additional audits
build upon such audits.

(7] Oversee the resolution of audit
findings that affect the programs of more
than one agency.

10. lliegal acts or irregularities. If the
auditor becomes aware of illegal acts or
other irregularities, prompt notice shall
be given to recipient management
officials above the level of involvement.
(See also paragraph 11{a)(3) below for
the auditor's reporting responsibilities.)
The recipient, in turn, shall promptly
notify the cognizant agency of the illegal
acts or irregularities and of proposed
and actual actions, if any. [llegal acts
and irregularities include such matters
as conflicts of interest, falsification of
records or reports, and
misappropriations of funds or other
assels.

11. Audit Reports. Audit reports must
be prepared at the completion of the
audit. Reports serve many needs of
State and local governments as well as
meeting the requirements of the Single
Audit Act.

#. The audit report shall state that the
audit was made in accordance with the
provisions of this appendix. The report
shall be made up of at least:

{1) The auditor's report on financial
statements and on a schedule of Federal
assistance; the financial statements; and
a schedule of Federal assistance,
showing the total expenditures for each
Federal assistance program as identified
in the Catalog of Federal Domestic
Assistance. Federal programs or grants
that have not been assigned a catalog
number shall be identified under the
caption “other Federal assistance.”

{2) The auditor’s report on the study
and evaluation of internal control
systems must identify the organization’s
significant internal accounting controls,
and those controls designed to provide
reasonable assurance that Federal
programs are being managed in
compliance with laws and regulations. It
must also identify the controls that were
evaluated, the controls that were not
evaluated, and the material weaknesses
identified as a result of the evaluation.

(3) The auditor’s report on compliance
containing:

—A statement of positive assurance
with respect to those items tested for
compliance, including compliance
with law and regulations pertaining to

financial reports and claims for
advances and reimbursements;

—Negative assurance on those items not
tesled;

—A summary of all instances of
noncompliance; and

—An identification of total amounts
questioned, if any, for each Federal
assistance award, as a result of
noncompliance.

b, The three parts of the audit report
may be bound into a single report, or
presented at the same lime as separate
documents.

c. All fraud abuse, or illegal acts or
indications of such acts, including all
questioned costs found as the result of
these acts that auditors become aware
of, should normally be covered in a
separate written reporl submitted in
accordance with paragraph 11f.

d. In addition to the audit report, the
recipient shall provide comments on the
findings and recommendations in the
report, including a plan for corrective
action taken or planned and comments
on the status of corrective action taken
on prior findings. If corrective action is
not necessary, a statement describing
the reason it is not should accompany
the audit report.

e. The reports shall be made available
by the State or local government for
public inspection within 30 days after
the completion of the audit.

f. In accordance with generally
accepted government audit standards,
reports shall be submitted by the auditor
to the organization audited and to those
requiring or arranging for the audit. In
addition, the recipient shall submit
copies of the reports to each Federal
department or agency that provided
Federal assistance funds to the
recipient. Subrecipients shall submit
copies to recipients that provided them
Federal assistance funds. The reports
shall be sent within 30 days after the
completion of the audit, but no later
than one year after the end of the audit
period unless a longer period is agreed
to with the cognizant agency.

8. Recipients of more than $100,000 in
Federal funds shall submit one copy of
the audit report within 30 days after
issuance lo a central clearinghouse to be
designated by the Office of Management
and Budgel. The clearinghouse will keep
completed audits on file and follow up
with State and local governments that
have not submitted required audit
reports.

h. Recipients shall keep audit reports
on file for three years from their
issuance.

12. Audit Resolution. As provided in
paragraph 9, the cognizant agency shall
be responsible for monitoring the
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resolution of audit findings that affect

the programs of more thin one Federal

sgency. Resolution of findings that
relate to the programs of a single

Federal agency will be the responsibility

of the recipient and that agency.

Alternate arrangements may be made

un it case-by-case basis by agreement

imong the agencies concerned.

Resolution shall be made within six
months after receip! of the report by the
Federal departments and agencies.
Corrective action should proceed as
rapidly as possible.

13. Audit workpapers and reports.
Workpapers and reports shall be
retained for a minimum of three years
from the date of the audit report, unless
the auditor is notified in writing by the
cognizunt agency to extent the retention
period. Audit workpapers shall be made
available upon request to the cognizant
agency or its designee or the General
Accounting Office, at the completion of
the audit,

14. Audit Costs. The cost of audits
mide in accordance with the provisions
of this appendix are allowable charges
lo Federal assistance programs,

a. The charges may be considered a
direct cost or an allocated indirect cost.
determined in accordance with the
provisions of 34 CFR Part 74, Appendix
C. "Principles for Determining Costs
Applicable to Grants and Contracts with
State and Local Governments.'

b. Generally, the percentage of costs
charged to Federal assistance programs
for a single audit shall nol exceed the
percentage that Federal funds expended
represent of total funds expended by the
recipient during the fiscal year. The
percentage may be exceeded, however,
if appropriate documentation
demonstrates higher actual cost.

15, Saactions. The Single Audit Act
provides that no cost may be charged to
Federal assistance programs for audits
required by the Act that are not made in
nccordance with this appendix. In cases
of continued inability or unwillingness
to have a proper audit, Federal agencies
must cansider other appropriate
sanctions including:

—Withholding a percentage of
assislance payments until the audit is
completed satisfactorily,

—Withholding or disallowing overhead
casts, and

~—Suspending the Federal assistance
agreement until the audit is made.

16. Auditor Selection. In arranging for
audit services State and local
governments shall follow the
procurement standards prescribed by 34
CFR Part 74, Subpart P, “Procurement
Standards.” The standards provide that
while recipients are encouraged to enter

into intergovermental agreements for
audit and other services. analysis should
be mada to determine whether it would
be more economical to purchase the
services from private firms. In instances
where use of such intergovernmental
agreements are required by State
statutes (e.g., audit services) these
statutes will take precedence.

17. Small and Minority Audit Firms.
Small audit firms and audit firms owned
and controlled by socially and
economically disadvantaged individuals
shall have the maximum practicable
opportunity to participate in contracts
awarded to fulfill the requirements of
this appendix. Recipients of Federal
assistance shall take the following steps
to further this goal:

4. Assure that small audit firms and
audit firms owned and controlled by
socially and economically
disadvantaged individuals are used to
the fullest extent practicable.

b, Make information on forthcoming
opportunities available and arrange
timeframes for the audit so as to
encourage and facilitate participation by
small audit firms and audit firms owned
and controlled by socially and
economically disadvantaged
individuals.

¢. Consider in the cantract process
whether firms competing for larger
audits intend to subcontract with small
audit firms and audit firms owned and
controlled by socially and economically
disadvantaged individuals.

d. Encourage contracting with small
audit firms or audit firms owned and
controlled by socially and economically
disadvantaged individuals which have
traditionally audited government
programs and, in such cases where this
is not possible, assure that these firms
are given consideration for audit
subcontracting opportunities.

e. Encourage contracting with
consortiums of small audit firms as
described in paragraph (a) above when
a conltract is too large for an individual
small audit firm or audit firm owned and
controlled by socially and economically
disadvantaged individuals.

f. Use the services and assistance, as
appropriate, of such organizations as the
Small Business Administration, in the
solicitation and utilization of small audit
firms or audit firms owned and
controlled by socially and economically
disadvantaged individuals.

Attachment to Appendix G

Definition of Major Program s
Provided in Pub. L. 98-502
“"Major Federal Assistance Program,”

for State and local governments having
Federal assistance expenditures

between $100,000 and $100,000,000,
means any program for which Federal
expenditures during the applicable vear
exceed the larger of $300,000, or 3
percent of such total expenditures.

Where total expenditures of Federal
assistance exceed $100,000,000, the
following criteria apply:
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[FR Doc. 85-21922 Filed 9-12-85; 8:45 um|
BILLING CODE 4000-01-M

DEPARTMENT OF THE INTERIOR
National Park Service -
36 CFR Part 7

Statue of Liberty National Monument

AGENCY: National Park Service, Interior,

ACTION: Interim rule with request for
comments,

SUMMARY: The National Park Service is
closing the Statue of Liberty National
Monument to all public use through July
4,1986. This action is necessary because
of serious health and safety hazards
present during the repair and restoration
of the Statue of Liberty and adjacent
facilities. Visitation to the Statue of
Liberty has declined by seventy percent
over the past year because of increased
construction activity. There will be some
minor effect on a few small businesses
but there is no way to avoid this effect.
The closure of Liberty Island cannot be
avoided without compromising the
quality and cost of renovation of the
Statue and supporting facilities. The
closure of Liberty Island has been
phased in with closure of the Statue of
Liberty itself occurring over a year ago.
This phasing has resulted in mininmal
economic impact.

DATES: This interim rule shall become
effective September 13, 1985 and will
expire on July 5, 1986. However, wrilten
comments regarding the closure will be
accepted until October 15, 1985.
ADDRESS: Comments should be
addressed to: David Moffitt,
Superintendent, Statue of Liberty
National Monument, Liberty Island,
New York, New York 10004,

FOR FURTHER INFORMATION CONTACT:
David Moffitt, Superintendent, Statue of

-
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Liberty National Monument, Liberty
Island. New York, New York 10004, (212)
732-1236.

SUPPLEMENTARY INFORMATION:
Background

The Statue of Liberty will be 100 years
old in 1986. In preparation for its
centennial the Secretary of the Interior
established the Statue of Liberty-Ellia
Island Centennial Commission. The
establishment of this Commission was
announced by the President of the
United States, at the White House, on
May 18, 1983. The Commission was
charged with the responsibility of
planning for Centennial Celebrations
and to advise the Secretary on the
restoration and preservation of the
Statue of Liberty and Ellis Island.

In addition to the Statue of Liberty-
Ellis Island Centennial Commission, the
Statue of Liberty-Ellis Island Foundation
was established. The role of the
Foundation is to raise funds, through
public subscription, to finance the
restoration and preservation of both
Ellis Island and the Statue of Liberty. A
memorandum of understanding was
accomplished between the National
Park Service and the Statue of Liberty-
Ellis Island Foundation. The role of the
“Foundation", in addition to raising the
necessary funds for the restoration and
preservation of the Statue of Liberty and
Ellis Island, is to contract for all
planning and construction work on Ellis
Island. Work commenced on Liberty
Island in November 1953,

The stated goal of the Nutional Park
Service and the Statue of Liberty-Ellis
Island Foundation is to completely
restore and rehabilitate the Statue of
Liberty and Liberty Island prior to July 4,
1986, the date of the first major
Centennial celebration. Aside from the
repair and restoration of the Statue,
major improvements to visitor facilities
on Liberty Island have also been
planned. This work includes major re-
landscaping, enlargement of the present
concession building and total
rehabilitation of the museum within the
base of the Statue of Liberty.

Work on the Statue of Liberty has
progressed in an orderly and timely
manner. Construction work on the
remainder of the island includes
landscaping, enlargement of concession
facilities, museum rehabilitation, and
the use of heavy equipment in order to
facilitate the accelerated work program
and avoid delays in completing the
project, Lehrer/McGovern, the
construction Manager for the Statue of
Liberty-Ellis Island Foundation has
informed the National Park Service,
through the Foundation, that Liberty

Island must be closed to all public
visitation as quickly as possible. We
concur with this recommendation of
Lehrer/McGovern based on a concern
for the health and safety of the visiting
public. Construction activities must be
initiated in all public use areas not later
than June 24, 1985 in order to insure
completion by july 4, 1986,

The only alternative to closure is not
to complete the project as scheduled,
which is considered unacceptable by the
Department of the Interior and the
National Park Service.

A notice was published in the Federal
Register (50 FR 26415) on June 26, 1985
that temporarily closed the Statue of
Liberty National Monument.

Public Participation

The policy of the National Park
Service is, whenever practicable, to
afford the public an opportunity to
participate in the rulemaking process.
Accordingly, interested persons may
submil written comments regarding this
rulemaking to the address noted at the
beginning of this rulemaking.

Dralting Information

The following persons participated in
the writing of this regulation: Kevin
Buckley, Statue of Liberty National
Monument; Leonard A. Frank, North
Atlantic Regional Office, Boston,
Massachusetts.

Paperwork Reduction Act

This rule contrins no information
collection requirements which require
approval by the Office of Management
and Budget under 44 U.S.C. 3501 ef seq,

Compliance With Other Laws

The Department of the Interior has
determined that this rulemaking is not a
“major rule" within the meaning of
Executive Order 12291. The Department
has also determined that this rulemaking
will not have a significant economic
effect on a substantial number of small
enltities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). This finding is
based on the fact that the total economic
effect of this rulemaking will impose no
significant costs on any class or group of
small entities. Visitation to Liberty
Island has dropped by seventy percent
during the past year and this additional
closure will have minimal additional
impact.

The National Park Service has
determined that this rulemaking will not
have effect on the quality of the human
environment, health and safety because
it is not expected to:

(@) Increase public use to the extent of
compromising the nature and character

of the area or causing physical damage
toiy

(b) Introduce noncompatible uses
which might compromise the nature and
characteristics of the area, or cause
physical damage to it;

() Conflict with adjacent ownerships
or land uses; or

(d) Cause a nuisance 1o adjacent
owners or occupants,
Based on this delermination, this
rulemaking is categorically exoluded
from the procedural requirements of the
National Environmental Policy Act
[NEPA) by Departmental policy in 516
DM 6, (49 FR 21438). As such, neither an
Environmental Assessment nor an
Environmental Impact Statement has
been prepared.

List of Subjects in 36 CFR Part 7

National Parks.

In consideration of the foregoing, 36
CFR Part 7 is amended as follows:

PART 7—SPECIAL REGULATIONS,
AREAS OF THE NATIONAL PARK
SERVICE

1. The authority citation for 36 CFR
Part 7 continues to read as follows:;

Authority: 18 U.S.C. 1.3, 8a, 482(k).

2. By adding a new § 7.44 lo read as
follows:

§ 7.44 Statue of Liberty National
Monument.

Closure. The Statue of Liberty
National Monument is closed to all
public use and access through July 4,
19886,

Dated: August 9, 1085,

P. Daniel Smith,

Acting Deputy Assistant Secretary for Fish
and Wildlife and Parks.

[FR Doc. 85-21942 Filed 8-12-85; 8:45 am)
BILLING COOE 4310-70-M

—_————

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 52 and 81
[TN-018; A-4-FRL-2895-5]

Approval and Promulgation of
Implementation Plans; Designation of
Areas for Air Quality Planning
Purposes; Tennessee: Approval of
TCM Portion of CO SIP for Nashville-
Davidson County; Redesignation of a
TSP Nonattainment Area

AGENCY: Environmental Protection
Agency.
ACTION: Final rule.
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SUMMARY: EPA today approves two
State Implementation Plan (SIP)
revisions submitted by Tennessee which
were proposed for approval on March
20, 1985 (50 FR 11183). One involves a
revision to the transportation control
measure (TCM) portion of the 1982
carbon monoxide (CO) SIP for Nashville
and Davidson County and the other
involves the redesignation of the La
Follette particulate {TSP) nonattainment
area to attainment.

On February 3, 1983, EPA proposed to
disapprove Tennessee's 1982 CO SIP for
the metropolitan Nashville-Davidson
County area. The disapproval was
partially based upon Nashville's failure
to implement the transportation control
plan {TCP) portion of their SIP, Since
that time, Nashville has reconsidered
and submitted the revised TCP portion
and has satisfied EPA's transportation
control measure (TCM) requirements by
substituting measures from the
conlingency plan for those measures not
implemented.

The redesignation of the La Follelte
TSP nonattainment area is based on
eight quarters of ambient monitoring
data showing attainment and an EPA-
approved control strategy.

OATE: These actions are effective
October 185, 1985,

ADDRESSES: Copies of the materials
submitted by Tennessee may be
examined during normal business hours
at the following locations:

Environmental Protection Agency,
Region IV, Air Management Branch,
345 Courtland Streel, N.E.. Atlanta,
Georgia 30365

Division of Air Pollution Control,
Tennessee Department of Health and
Environment, 150 9th Avenue North,
Nashville, Tennessee 37203

Public Information Reference Unit.
Library Systems Branch,
Environmental Protection Agency, 401
M Street, S.W,, Washington. D.C.
20460

FOR FURTHER INFORMATION CONTACT:

Mr. Archie Lee, Air Management

Branch, EPA Region IV at the above

address and telephone number 404/861-

3286 or FTS 257-3266.

SUPPLEMENTARY INFORMATION: On July

18, 1984, Tennessee submitted two SIP

revisions for EPA approval,

Supplemental information was

submitted on July 27, 1984. These

revisions went to public hearing in

Nashville on May 4, 1984, and were

approved by the Tennessee Air

Pollution Control Board on June 4. 1984.

EPA proposed approval on March 20,

1985 (50 FR 11183). No commenls were

received in response to that proposal, so

EPA today approves these revisions as
discussed below,

Transportation Control Plan for
Nashville-Davidson County

The 1977 Amendments to the Clean
Air Act added a new Part D to Title I of
the Act. Under this Part, the states were
required to revise their SIP's for all
nonallainment areas and submit the
revisions to EPA by January 1, 1979
(Sections 171-178 of the Act; Section
129(c) (uncodified) of Pub. L. 95-95).

The revised plans were o provide for
attainment by December 31, 1882, unless
the state demonstrated that they could
not attain either the ozone or carbon
monoxide (CO) standard by that date
despite the implementation of all
reasonably available control measures
(Section 172(a)(2}), and formally
requested an extension. If EPA
approved this demonstration, the
attainment date for ozone or CO could
be extended up to December 31, 1987.
States receiving such extensions were to
submit a second SIP revision that
provided for attainment by the approved
attainment date and complied with all of
the Part D requirements (Section 172(c)).
This second SIP revision had to be
submitted by July 1, 1982 (Section 123(c)
(uncodified) Pub. L. 95-95).

As detailed in the Federal Register of
February 3, 1983 (48 FR 5058), the State
of Tennessee submitted its initial SIP
revision for the Metropolitan Nashville-
Davidson County CO nonattainment
area on February 13, 1979. The State
requested that EPA extend the
attainment date for the CO standard in
this area to December 31, 1987. EPA
granted this request and conditionally
approved the initial plan revision on

August 13, 1980 (45 FR 53809). Tennessce
submitled its 1982 CO SIP revision on
June 30, 1982, and EPA proposed to
disapprove it on February 3, 1983. The
Metropolitan Government of Nashville
and Davidson County Health
Department submitted comments in
which they addressed our proposed
disapproval. For a full discussion of this
SIP revision and EPA's evaluation of it
the reader may consult the February 3,
1983 (48 FR 5058), proposal notice.

Since the date of publication of the
proposal notice, the TCM's have been
revised to satisfy EPA requirements. The
implementation of the signal
oplimization program is underway. Also,
the return to the 1980 level of service for
transit TCM has been replaced with a
Awo-cent gas tax equivalent TCM and
the ridesharing program measures from
the contingency package. EPA has
conourred with these revisions and is
today fully approving the 1982
Transportation Control Plan for the
Nashville-Davidson County CO
nonattainment area,

Redesignation of La Follette TSP
Nonatlainment Area

Tennessee has requested that EPA
change the attainment status of a
portion of the City of La Follette in
Campbell County from primary and
secondary nonattainment for TSP to
altainment. Tennessee has submitted
ambient air quality data collected at a
monitoring site in La Follette as the
basis for the redesignation request.
Specifically, the most recent complete
eight quarters of air quality data (1982
and 1983) show no violations of the TSP
NAAQS as summarized below.

MAX 24-tv, pg/m* NAADS .
La Fometa N LTS | s AR 3 ——————
" ‘ 2nd * Frimary Sacondary® | AGM
! |
1982 - . 168 ‘ 129 | 58
] ! ! 260 150 75
1983 5 o ‘ | 156 | 21 6

* Not 10 be excooded more than once por yos
** This is ono yoarly number, not 10 be excoodod

Therefore, on the basis of eight
quarters of air quality data showing
attainment and evidence of an EPA-
approved control strategy, EPA
proposes lo approve the redesignation of
the La Follette TSP nonattainment area
to attainment. For more details, see the
proposal notice of March 20, 1985 (50 FR
11183).

Final Action

EPA has reviewed the submitted
material and found it to meet EPA
requirements. EPA is today approving:

(1) The Transportation Control Plan part
of the 1982 CO SIP for Nashville-
Davidson County because revisions to
the TCM's have been made and (2), the
redesignation of the La Follette TSP
nonattainment area to attainment on the
basis of eight quarters of air quality data
and an EPA-approved control strategy.
Under section 307(b)(1) of the Act.
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by 60 days from today. This
action may not be challenged later in
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proceedings to enforce its requirements,
(See 307(b)(2).)

The Office of Management and Budge!
has exempted this rule from the
requirements of Section 3 of Executive
Order 12291,

List of Subjects
40 CFR Part 52

Air pollution control,
Intergovernmental relations, Particulate
matter, Carbon monoxide.

40 CFR Part 81 .

Air pollution control. National parks,
Wilderness areas.

Dated: September 8, 1985,
Lee M. Thomas,
Adminstraton,

Part 52 of Chapter 1, Title 40, Code of

Federal Regulations, is amended as
follows:

PART 52— AMENDED]|

1. The authority citation for Part 52
continues to read as follows:

Authority: 42 US.C. 73017642,

Subpart RR—Tennessee

2. Section 52.2220 is amended by
adding paragraph [c}(68) as [ollows:

§ 52.2220 Identification of plan.

» . . » -

(c) The plan revisions listed below
were submitted on the dates specified.

(68) Revisions in the TCM portion of
the 1982 CO SIP for Nashville-Davidson
County, submitted on July 18, 1984, and
adopted on June 4, 1984.

(i) Incorporation by reference, (A) Air
Pollution Control Board of the State of
Tennessee Board Order 13 84, which is a
statement of intent to adopt two-cent
gas tax equivalent measures in place of
return of 1980 level of service in
Nashville-Davidson County CO SIP
TCM: and July 18, 1984 letter from the
Tennessee Department of Health and
Environment which approves the
Metropolitan Nashville and Davidson
County Legally Enforceable Limits and
Schedules effective June 4, 1984,

(i) Additional meterials. (A) Revision
of the calculations on reductions due to
implementation of the Rideshare
Program submitted on July 18, 1984,

Part 81 of Chapter I, Title 40, Code of
Federal Regulations, is amended as
follows:

PART 81—{AMENDED]

3. The authority citation for Purt 81
caontinnes to read as follows:

Authority: 42 US C. 7401-7642.

4. Section 81.343 is amended by
consolidating the two Campbell County
entries of the Tennessee—TSP table into
a single entry reading as follows:

$81.343 Tennessee,

Desgrates area

Tennessee—TSP
Does nat "
Nc,n'p,“ Jas ™ot Conot e T2
andanie?  wecondary Civantod g
¢ - Yoruth

Camptwit County

[FR Doc. 85-21812 Filed 9-12-85; 8:45 am|
BILLING CODE 6560-50-M

40 CFR Part 261
(SWH—FRL-2896-5)

Hazardous Waste Management
System,; Identification and Listing of
Hazardous Wastes

AGENCY: Environmental Protection
Agency.
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agenay is today granting final
exclusions for the solid wastes
previously generated at two particular
facilities from the lists of hazardous
wastes contained in 40 CFR 261.31 and
261,32. This action respands to delisting
petitions received by the Agency under
40 CFR 260.20 and 260,22 to exclude
wasltes on a “'site-specific basis” from
the hazardous waste lists. The effect of
this action is to exclude certain wastes
generated at these facilities from listing
as hazardous wastes under 30 CFR Part
261.

In addition, the Agency is responding
to comments received on a study it
conducted on polynuclear aromatic
hydrocarbons as it affects our decision
to grant the exclusion petitions filed by
the Amoco Oil Company and the
Cincinnati Metropolitan Sewer District.

EFFECTIVE DATE: September 13, 1985,
ADDRESS: The public docket for these

final exclusions is located in Room S-

212, U.S. Environmental Protection
Agency, 401 M Street, SW, Washington,
DC, 20460, and is available for public
viewing from 9:00 a.m. to 4:00 p.m.,
Monday through Friday, excluding
holidays.

FOR FURTHER INFORMATION CONTACT:
RCRA Hotline, toll free at (800) 424-9346
or at {202) 382-3000. For technical
information contact Mr. Myles Morse,
Office of Solid Waste (WH-5828), U.S.
Environmental Protection Agency, 401 M
Street, SW, Washington, DC, 20460,
[202) 475-8551.

SUPPLEMENTARY INFORMATION: On
September 21, 1984, EPA granted (on o
one-time basis) a final exclusion to the
Cincinnati Mefropolitan Sewer District
(MS1) for the sluiced buttom ash
generated from their incineration facility
and contained in one of their two on-site
lagoons (Z.¢., the North Lagoon): the
Agency deferred its decision on the
sluiced bottom ash contained in the
South Lagoon, however, due to
potentially hazardous levels of certain
polynuclear aromatic hydrocarhons
(PNAs) found in the waste, See 49 FR
37068-37060; see also 49 FR 8965-8946,
March 9, 1884. On Oclaber 23, 1984, th
Agency also proposed 1o exclude [on »
one-time basis) 150 million gallons of
dissolved air flotation sludge [contained
in four surge ponds) after chemical

“stabilization that will be generated by
the Amoco Oil Company (Amoco) in
Wood River, Illinois. See 49 FR 42580-
42593, In that notice, the Agency also
expressed concern over the level of
PNAs found in the waste,

Since these notices were published
the Agency has completed a study on
PNASs to determine: (1) The toxicity of
the various PNAs, (2) background levels
of PNAs normally found in the
environment, and (3) the ability of PNAs
to migrate from a waste into the
environment. In particular, the Agency
wanted to determine whether PNAs
should be added as u basis for listing
the sluiced bottom ash (contained in the
South Lagoon) generated by MSD and
the chemically stabilized dissolved air
flotation sludge generated by Amoco.
This study was made available for
public comment on May 8 of this year
{see 50 FR 19551),

Based upon the information contained
in the PNA study, the Agency belicves
that the level of PNAs found in the
wastes of these two facilities would no!
posa o threat to human health and the
environment. This stody was
undertaken to enable the Agoency 1o
make a decision on these petitions! it
does not represent the definitive Agency
analysis of the mobility of PNAs. Since
the PNA content in the waste was the
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only remaining issue, (fe,, based upon
our tentative decisions to grant these
exclusion petitions and based upon the
comments received on our proposed
decisions, no other issues were raised
which would indicate that the petitions
should not be granted), this notice
makes final our decision to exclude
these wasles from the list of hazardous
waste. (See the specific discussion in
this notice for a more detailed
explanation of our basis for excluding
these wasles,)

These actions are being taken in
response to petitions submitted by these
companies (pursuant to 40 CFR 260.20
and 260.22) to exclude their waste from
hazardous waste control. In their
petitions, these companies have argued
that certain of their wastes were non-
hazardous based upon the criteria for
which the waste was listed. The
petitioners also have provided
information in order for the Agency to
consider whether any other toxicants
are present in the waste at levels of
regulatory concern. The purpose of
today's action is to grant final
exclusions to Amoco and MSD and to
make the exclusions effective
immediately. More specifically, today's
rule allows these facilities to manage
these wasles as non-hazardous in
accordance with any conditions of the
exclusion. In addition, generators are
still obliged to determine whether these
wastes exhibit any of the characteristics
of hazardous waste.

The Agency notes that the petitioners
granted final exclusions in today's
Federal Register have been reviewed for
both the listed and non-listed criteria.
As required under the Hazardous and
Solid Waste Amendments of 1984, the
Agency evaluated all factors (including
additional constituents) for which there
was a reasonable basis to believe that
they could cause these wastes to be
hazardous. These petitioners have
demonstrated through extensive organic
screening; EP toxicity test data for all EP
toxic metals; oily waste EP toxicity test
data (where appropriate); test data on
the four hazardous waste
characteristics; and in some cases
additional test data, including total
organic carbon and total oil and grease,
that their wastes do not exhibit any of
the hazardous waste characteristics and
do not contain any other toxicants at
levels of regulatory concern. The
Agency, in its proposal to exclude the
wastes covered by this rule, provided all
pertinent information necessary to
evaluate the additional factors. In
addition, as indicated earlier, the
Agency also made available for public
comment a study which has been used

by the Agency to evaluate the
concentrations of PNAs found in the
treatment residues petitioned for
exclusion by MSD and Amoco,

It also should be noted that the
Agency recently proposed to use a
dispersion model in evaluating the
migratory potential of toxicants from
wastes which are landfilled. (See 50 FR
7882, February 26, 1985.) This change in
review procedure was developed to
assis! in standardizing the petition
review process. The petitioners in
today’s publication were not required to
undergo review using.this proposed
approach, since our decisions regarding
the hazardous potential of these wastes
were proposed under previous
procedures, We have decided to proceed
to exclude these wastes from the lists of
hazardous wastes without applying this
dispersion maodel for two reasons. One,
we have nol fully evaluated the public
comments on the model at this time and
thus are not prepared 1o use it in making
final delisting decisions. Second, no
public comments were received which
questioned the technical decisions to
exclude the wastes listed below, ' under
the rationale advanced in the proposed
rule,

Limited Effect of Federal Exclusion

States are allowed to impose
requirements that are more stringent
than EPA's. pursuant to section 3009 of
RCRA. State programs thus need not
include those Federal provisions which
exempt persons from certain regulatory
requirements, For example, States are
not required to provide a delisting
mechanism to obtain final authorization.
If the State program does include a
delisting mechanism, however, that
mechanism must be no less stringent
than that of the Federal program for the
State to obtain and keep final
authorization.

As a result of enactment of the
Hazardous and Solid Waste
Amendments of 1984, no State delisting
programs are presently authorized, The
final exclusions granted today, therefore
are issued under the Federal program.
States, however, still can decide
whether to exclude these wastes under
their State (non-RCRA) program. Since a
petitioner’s waste may be regulated by a
dual system, (i.e., both Federal RCRA
and State non-RCRA programs),
petitioners are urged to contact their
State regulatory authority to determine
the current status of their wastes under
State law.

'C nis add g other points such as
terminology or sampling under the contingency
plans were received und are addressed separately
below.

The exclusions made final today
involve the following petitioners:
Amoco Oil Company, Wood River,

Hinois
Cincinnati Metropolitan Sewer District,

Cincinnati, Ohio

I. Amoco Oil Company
A. Proposed Exclusion

The Amoco Oil Company (Amoco)
has petitioned the Agency to exclude
(on a one-time basis) approximately 150
million gallons of its dissolved air
flotation sludge [contained in four surge
ponds) after chemical stabilization
(Chemfix*), from EPA Hazardous Waste
No. K048. Amoco claimed that the
Chemfix* treatment technology would
bind all inorganic constituents within
the waste matrix. In addition, Amoco
claimed that any hazardous organic
constituents, if present, are either at
non-hazardous levels or are bound
within the waste matrix. Amoco
submitted test data from representative
samples which included total digestion
for metals, EP toxicity and oily waste EP
toxicity test data, multiple extraction
test data, oily waste multiple extraction
test data, and total analyses for 95
potential organic contaminants.

Based upon this data, the Agency
proposed to grant a conditional
exclusion to Amoco, which would
require continuous daily batch testing
for lead and total chromium using the EP
toxicity test and deposition of the
treated waste into removable molds in
the landfill area. Al the same time, the
Agency expressed concern over the
presence of several PNAs in the waste.? *
The Agency was specifically concerned
with the combined levels of
benzo(a)pyrene, benzo(a)anthracene,
chrysene, fluorene, naphthalene,
phenanthrene, and pyrene and indicated
a study would be undertaken to
determine whether the PNAs should be
added as a basis for listing the waste.?
(See 49 FR 4258942593, October 23,
1984, for a more detailed explanation of
why EPA proposed to grant Amoco's
petition).

B. Agency Response to Public Comment

The Agency received one comment
from the petitioner requesting three -
modifications to the contingency testing
program. First, Amoco requested that

*Since this waste was nol listed due 1o its PNA
conlent and since our decision was proposed belore
enactment of the Hazardous and Solid Waste
Amendments of 1084, our proposed decision to
exclude this wasle was not based on the PNA
content found in the waste.

* As discussod earlier, this study was comploted,
and made available for public comment on May 9 of
this year {see 50 FR 19551).
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the daily composite testing requirement
be limited to the first 30 days of the
treatment period. Amoco proposes that
if the variability of the data from this
period is acceptable to the Agency (i.e.,
if the leachate concentrations exhibit
low relative standard deviations), then
the testing requirement be reduced to
every third day. (The petitioner
indicated that daily composites would
still be collected and maintained for
verification. Second, Amoco requested
that they be allowed to combine the two
daily composites (one for each trailer)
into a single sample for analysis. Amoco
based these requests on the contention
that representative sampling already -
performed on the impounded wastes
would have identified any hotspots or
stratification. In addition, Amoco claims
that the impounded waste will be
thoroughly homogenized by the
Chemfix* process before treatment,
resulting in a uniform waste. Third,
Amoco requested that the treated waste
not be required to be placed in
removable molds to contain each day's
production of the treated waste. Amoco
contends that each day’s production of
treated waste can be isolaled using cells
created by berming the solidified
treatment residue from previous days.

The Agency generally agrees with
Amoco’s first comment, that once
homogenized, the likelihood that the
treatment residue will exhibit variability
will be reduced. Due to the large volume
of waste involved, however, the efficacy
of the Chemfix® process to homogenize
the waste before treatment remains to
be seen, especially since all of the data
provided in support of this petition is
based upon laboratory scale equipment.
The contingency plan, therefore, will
require daily composite testing. The
Agency will review this data after the
initial 30 days of operation. If the
variability of the extract levels is low,
Amoco may request that the Agency
remove this requirement. Before the
condition would be removed, however,
the Agency would publish the data for
notice and public comment. Regarding
Amoco's second comment, the Agency
believes that combined daily composites
are not appropriate in this case, due to
the large volume of treatment residue to
be generated each day, and the
possibility that certain portions of the
waste may contain higher levels of
contaminants. While the Agency
generally agrees that the samples that
Amoco took from the lagoon are
representative, the Agency believes that
there is a likelihood that some areas of
the lagoon may not be well mixed, Since
this compositing would essentially
create one analysis for twice the

generation rate, it may result in
excessive averaging for the constituent
concentrations in the residue. The
Agency believes that requiring two daily
composites (one for each trailer) is more
appropriate, since each trailer processes
in excess of 700,000 gallons of waste per
day.

The Agency's primary concern in
requiring removable cells was to assure
that each day's production of treated
waste was identifiable and if necessary,
removable, in the event that the
treatment process did not adequately
stabilize the waste. Amoco's request to
use bermed cells created from the
solidified treated waste from previous
days of operation is acceptable. The
Chemfix* treated waste is a highly
impermeable matrix similar to soil and
clay, which can serve as a material for
cell construction. The impermeable
material will assure that none of the
freshly treated waste will migrate until
the required testing is completed.
Furthermore, since each cell will be
readily discernible from the next during
the testing period, the Agency believes
that the use of bermed cells can serve
the purpose of the removable molds. The
Agency, therefore, is not requiring the
use of removable molds; however,
Amoco's contingency plan now requires
the use of bermed cells for each day's
treated waste and that these cells be
discernible until the waste is
demonstrated, by testing, to be non-
hazardous.

Amoco also commented on a
discrepancy between the acceptable EP
extract levels imposed in the
contingency plan in the proposed
exclusion published on October 23, 1984
and the correction notice published on
December 5, 1984. The preamble of the
proposed exclusion required a 0.5 ppm
limitation while the correction notice,
which included the proposed rule,
identified a 1.5 ppm testing limit for lead
and lotal chromium.* Amoco requested

*The Agency wishes to clurify statements made
in the proposed exclusion (45 FR 42580, October 23,
1984] and the correction notice (48 FR 47510,
December §, 1984) with regard to chromium in
Amoco's waste. Although hexavalent chromium is
the listed constituent for EPA Haxardous Waste No.
K048, the Agency aiso reguiates wastes for total
chromium as an EP toxic metal. The  has
proposed to modify the EP toxicity characteristic 1o
regulate hexavalent chromium rather than total
chromium. This proposal has not been made final,
however, and the Agency has not yot decided
whether it should be made final. Since analysis for
total chromium content is inclusive of hexavaient
chromium, conditioning Amoco's waste for total
chromium satisfies the regulations for the EP
toxicity churacteristic as well as for the lisied
conslituent.

that the preamble be corrected to
indicate the 1.5 value noted in the rule.
The Agency notes that the 1.5 ppm
limit cited in the proposed rule was
incorrect and should have reflected the
0.5 ppm level discussed in the preamble,
The lower 0.5 level was used as the
maximum acceptable extract limit in the
confingency plan since the EP toxicity
test was being used as the daily
indicator test, rather than the Oily
Waste EP toxicity test. In particular, the
data submilted by Amoco generally
indicates that the Oily Waste EP extract
levels for lead were three times higher
than the extract levels generated by the
EP test. The acceptable extract level
was sel at 0,5 ppm, which is one-third of
the level which would have been
considered acceptable in this situation
{if the waste had not been an oily waste)
to allow the use of the EP toxicity test as
the daily indicator test in the
contingency testing program. The
Agency notes that this limit was set in
response to Amoco's request to be
allowed to use the EP toxicity test rather
than the Oily Waste EP toxicity test in

their contingency testing program.
C. Final Agency Decision

Based upon samples of the waste
taken from the four surge ponds
indicating low extract values generated
from corresponding Oily Waste EP
toxicity tests, and Multiple Extraction
Procedure (MEP) and Oily Waste MEP
test data, Amoco has demonstrated that
the Chemfix* treated waste successfully
binds the inorganic toxicants within the
matrix of the residue, thereby limiting
their mobility. Oily Waste EP toxicity
tests produced maximum lead and
chromium levels of 1.28 and 0.32 ppm,
respectively. These exiract levels are
twenty-six and six times the National
Interim Primary Drinking Water
Standards, respectively. Attenuation
and dilution in the environment are
expected to further reduce these lead
and chromium levels below the National
Interim Primary Drinking Water
Standards. The Agency further believes
that the matrix of the Chemfix*
materials has a high binding capacity for
metals and will decrease their mobility
in the field.

The Agency further believes that the
Chemfix® treated waste will not contain
sufficient quantities of volatile organics
la be of regulatory concern. Low levels
of benzene (less than 1 ppm), toluene
{tess than § ppm), chloroform (less than
1 ppm), and 1,1-dichloroethylene (less
than 1 ppm) were detected in the
untreated waste. These levels are
expected to be reduced somewhat by
the treatment process (due o
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yolatilization during the mixing processk
in addition, these contaminants are
pxpected to be further reduced due to
pttenuation in the environment. The
presenve of these constituents,

therefore, Is not expected to cause the
waste to be hazardous. The only other
toxic constituents found in the waste
wero the PNAS,

As indicated earlier, the Agency has
ompleted its PNA study. Based upon
this stucty, the Agency has determined
that the PNA levals contained in the
trealed Amoco's wiste dre non-
hazardows. The Agency had been
primarily concerned with the presence
of those PNAs that could be considered
human carcinogens or potential human
carcinogens, The Agency has
determined from its PNA toxicity
literature evaloation that a number of
PNAs have not been adequately
evaluated for potential carcinogenicity
or mutagenicity, Until the Agency's
Carcinogen Assessment Group (CAG). a
division of the Office of Research and
Development (ORD), evaluates each
PNA for potential carcinogenicity, the
Agency will evaiuate delisting petitions
only using the CAG carcinogens
identified by ORD, {The Agency will
also evalugte petitions for other
toxicological effects when known. In
this case. the only toxicity associated
with the PNAs found in the waste is
carcinogenicity.) Three of the six
potential PNA carcinogens identified by
CAG were found in Amoca's waste.®
The maximum concentration of the
PNAs regarded by CAG as carcinogens
found in Amoco’s wasle are displayed
n Table L.

Table L—Concentrotions of Potentially
Carcinogenic PNAs

Morraesiien

Benzo(@)pyrenit oo . nicicicasnaiosiins 3
Benzolajanthracens ... X 1
Chryseng, o

" Cumtantrstion {ppum)

In its investigation of PNAs, the
Anency collected data on the mohility of
INA compounds from materials of
similar composition to the Chemfix®
matetial. Data collected on fly ash
wistes revealed that very little data on
PNA mobility into water were available,
Vhe available data, however, do
ndiciste that PNAs were not detected in
witer extracts from typical coal fly ash
residues at o detection limit of

* The throa PNAx identified 35 pontential humin
Linogeny Aot dalocted in Amoco’s wiste wars
berglah lanthimcene, indeno{1.2.3c Alpyrene, and
ren h{Bauranthone

approximatély 1 pph.®Data collected by
the Agency during its evaluation of a
new leachute test procedure also
indicated that PNAs were not detected
in water extracts of municipal fly ash
residues at a detection limit of 1 ppb.”
Since the Agency was concerned that
PNAs may be more mobile from an oily
matrix that has been Chemfix™ treated
than from fly ash residues, Amoco was
requested to present data on mobility of
PNASs in the Chemfix* treated residues
using the Oily Waste EP (OWEP).
Amoco provided data only using the EP
toxicity test and (he Multiple Extraction
test.* Amoco did not perform the Oily
Waste EP for PNAs because they
believed that the OWEP would provide
the same results as the original total
constituent analysis of the waste. That
is, Amoco stipulated that a strong
solvent extraction would release all (or
essentiglly all) of the organic material
from the waste. The data from the
aqueous extractions showed non-
detectable extract levels at a detection
limit of 10 ppb. These non-detectabie
extract levels support the fact that PNAs
will not be released in significant
quaniities from the Chemfixed residue.
While the Agency is not basing its  «
decision solely upon this data, we
believe they generally support the fact
that-aqueous media will not mobilize
organics from the Chemfix* treated
wasie.

Based upon information gathered for
the PNA report, the Agency believes
that the levels of PNAs in Amoco's
treated wuste are nol hazardous.® Use of

*See “Eslimating Leaching of Polycyclic Aromatic
Hydrocarbuns from Waste.” JRB Associates Draft
Reporl, 1189

"The Agency notes that the referonce of water
antd ucotic acid or sodium acetate axtract
procedures s mide here in un attemp (o show the
extremely limited mobility of PNAs from wastes
coataining alumino-silicates. The Agency presently
dors not heee un gpproved extraction procedaore 1o
determine the mobility of organica. The Agoncy is
w0t at this time recommending the use of these teats
48 pecuraile tools to dolermine this mobility. The
Ageocy is developing u proper test procedurn to
determine this mobility. Comparison of sarly datu
indicates thut these tests may rcasonably estimuts
the mobidity of PNA constitnents from an alumine
silicite woste matrix, [See Mobility of Toxic
Componnids from Hazardous Waste PB-117-034;
and Mobility of Toxic Compounds from Hazardous
Waste: Phase 2 Compurison of Three Test Methods
ta o Lysuneter Model, Osk Ridge National
Lulioratory, Muy 1984, Interigency Agreement DOE
40 T087 -1 )

*Thin duts wis mude available for public
commun! in 50 FR 1955019551, May 9, 1985

*'hes dedurmination s bused upon the soil
acgunie carbion parhition cocfficient, maults
oltalued from the SESOIL madel, und the fact that
PNAs, when placed on slumina and silice
chromatographic plintes showed no meazurable
magration witheul the use of non-polar solvents
{uuch ws beazone, cyclohoxano, eic, ) Using these
approaches, the results of the cvnlsations Indicuted
that ot levels of 20 pao andd less, PNAS in matrices

the SESOIL model to predict the
migration potential of benzola)pyrene
{BaP) under worst-case conditions (a
permeable soil with low organic
content) indicated that no significant
migration of BaP occurred, even for
wastes containing up to 20 ppm Bap. By
analogy, the PNAs present in Amoco’s
waste, which has been Chemfix”
treated, would nol be expected to
migrate. In addition, none of the
potentially carcinogenic PNAs, as
identified by CAG. are present in
Amoco’s waste at concentrations in
excess of 20 ppm. Furthermore, the
SESOIL model would likely predict
migralion potentials for
benzo(a)anthracene and chrysene
similar lo BaP. due to their size {both are
A-ringed PNAs) and their solubilities in
water relative to BaP (5.7 X 10" * mg/l for
benzo(a)anthracene and 6 X107 mg/l
for chrysene: 3.8 1072 for BaP). Due to
their low solubility in water relative to
other organics and the waste's capacity
to bind the oil, the Agency believes that
the levels of PNAs in Amoco's Chemfix®
treated waste will not pose a hazard lo
human health.

The Agency, therefore, considers
Amoco's treated waste generated from
the Chemfix* treatment process to be
non-hazardous for all reasons and
believes it should be excluded from
hazardous waste control under the
conditions specified below. Due to the
large volume of waste contained in
Amoco's impoundments, the high
content of toxic metals in the waste, and
the fact that the data in the pelition was,
based vpon laboratory and pilot scale
data, the Agency is requiring testing of
the treated waste to assure that
stabilization occurs and that each day's
treated waste be identifiable and
retrievable as follows:

(1) Mixing ratios should be monitored
continuously lo assure consistent
treatment. and to ensure that they do
not vary outside the limits presented by
Amoco in their exclusion petition,

(2} One grab sample of the treated
witste should be taken each hour as it is
pumped to the holding area (cell) from
each trailer unit. At the end of each
production day, the grab samples from
the individual trailer units will be
composited and the EP toxicity test *?

sftrilar to sodbs wosld nit be eapected to migrate
from the wiaste, Soe the PNA study (nvailuble in the
pubdic docket) for a mare detulled discussion.

Y Since the cesults obtained uking the Oily Waste
EP were consiatently highee by a factor of threo than
those obtuinod pning \he EP toxicily test, the
Agency corewlated these results und imposed a
lmitution of 0.5 ppm lo carrespond to this
rotutionakip. The limit wos sel ut onesthind of the

Caontinued
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will be run on the two composite
samples. If lead or total chromium
concentrations exceed 0.5 ppm in the
extract, the waste will be removed and
retreated or disposed of as a hazardous
waste.

(3) The treated waste must be pumped
into bermed cells which are constructed
to assure that the treated waste
generated each day is identifiable and
retrievable (.., the material can be
removed and either disposed of as a
hazardous waste or re-treated if
conditions 1 or 2 are not met),

The Agency believes that Amoco's
treated waste generated by the
Chemfix* process is non-hazardous
under the conditions specified above.
The Agency is therefore granting a final,

_conditional one-time exclusion to
Amoco for the product that will result
from the chemical stabilization of the
dissolved air flotation float presently
contained in four surge ponds at their
Wood River, lllinois site. This exclusion
does not apply to the four surge ponds
or to the non-stabilized dissolved air
flotation float:

11. Cincinnati Metropolitan Sewer
District

A, Proposed Exclusion

The Cincinnati Metropolitan Sewer

District (MSD) haspetitioned the

- Agency to exclude {on a one-time basis)
sluiced bottom ash contained in two on-
site lagoons. MSD burns hazardous
wasltes F001, F002, F003, FO04, and F005
along with sewage sludge.® The mixed
ash is slurried with wastewater from the
municipal wastewater treatment plant
and pumped to the lagoons for
dewatering. MSD requested delisting for
the contents of both lagoons, which
together contain approximately 50,000
cubic yards of ash.

MSD claims that the ash in these
lagoons is non-hazardous due to the
destruction of the hazardous
constituents during combustion. MSD
further claims that 99.75 percent of the
incinerated waste which produces this
ash is municipal waste, while only 0.25
percent of the incinerated waste is
industrial waste (of which a smaller
percentage are the listed hazardous
wastes). MSD also provided data which
indicate non-detectable concentrations
of the listed solvents, with the exception
of methylene chloride. Methylene

Ievels which would have normully been considersd
utceptable in this situation (ie., if the waste was
ool considered an oily waste) in order to allow the
use of the EP toxicity test as the daily indicator test
in the contingency testing progrim

In particular, MSD has requested exclusion of
the sluicod bottom ush which containg all the
sulvents listed in FOO1, FOOZ, FOO3. Food, und FOOS
und i contained in the North and South Lagoons

chloride levels ranged from non-
detectable to 1.9 ppm in the ash. (See 49
FR 8965, March 9, 1984). MSD also
submitted data on the other non-listed
hazardous constituents which
reasonably may be expected to be
present in the waste. This data indicated
that the waste contained in the South
Lagoon contains certain PNAs at
potentially hazardous levels.* (See 49
FR 8965-8966, March 9, 1984, for a more
detailed explanation of why EPA
proposed to grant MSD's petition.)

B. Previous Agency Action and
Response to Public Comments

On September 21, 1984, the Agency
granted a final exclusion to MSD for its
sluiced bottom ash contained in the
North Lagoon since it contained non-
hazardous levels of the listed solvents
as well as non-hazardous levels for all
other toxicants expected to be present
in the waste, including the polynuclear
aromatic compounds (PNAs). (See 49 FR
37067). The Agency also indicated that
the level of solvents found in the South
Lagoon were not of regulatory concern.
The Agency and one public commenter,
however, shared concerns over the
potential toxicity of PNASs in the South
Lagoon. The same commenter voiced
concern that the Agency had not
performed the necessary studies to
determine whether the PNAs should be
added as a basis for listing the waste.
Since the Agency was considering
including these toxicants as a basis for
listing this waste, no final decision was
made to delist the waste contained in
the South Lagoon. Rather, the Agency
chose to defer any final decision until an
investigation evaluating these PNA
levels (Z.e., chrysene 17.5 ppm,
benzofa)pyrene 16.6 ppm. etc.) was
completed. This study was to include an
evaluation of available toxicity
information, retardation faclors for
PNASs in soils and ash, and an
evaluation of PNA levels contained in
non-hazardous incineration ash,

C. Final Agency Decision

As indicated on September 21, 1984,
the Agency believes that this waste is
non-hazardous except possibly for the
ash in the South Lagoon. As a result, the
Agency undertook a study to determine
the hazardous potential of PNAs in
materials such as fly ash. As a resull of
toxicily analyses, evaluation of
background PNA levels in non-
hazardous ashes, and their maobility
from non-hazardous ashes, the Agency
has determined that the PNA levels
contained in the wasle contained in

"1See fovtnote 2.

MSD's South Lagoon are non-hazardous
The Agency had been primarily
concerned with the presence of those
PNAs that could be considered humin
carcinogens or potential human
carcinogens. The Agency has
determined from its PNA toxicity
literature evaluation that a number of
PNAs have not been adequately
evaluated for potential carcinogenicily
or mutagenicity. Until the Agency's
Carcinogen Assessment Group [CAG), «
division of the Office of Research and
Development (ORD), evaluates each
PNA far potential carcinogenicity, the
Agency will evaluate delisting petitions
only using the CAG carcinogens
identified by ORD. (The Agency will
also evaluate petitions for other
toxicological effects when known. In
this case, the only toxicity associated
with the PNAs found in the waste is
carcinogenicity,) Five of the six polentin!
PNA carcinogens identified by CAG
were found in the waste contained in
MSD's South Lagoon. ™

The maximum concentration of PNAs
regarded by CAG as carcinogens found
in the waste in the South Lagoon are
displayed in Table 11,

Table ll.—Concentrations of Potentialls
Carcinogenic PNAs

Benzo[a )Py rent ., wmsssisssioss
Dibenzola.hlanthracene
Indeno(1.2.3c,d)pyrene........ 120
Benzo{a)anthracene........
Clysene: = b s s 17.54

' Concentration {ppmi

In its investigation of PNAs, the
Agency collected data on the mobility of
PNA compounds from materials of
similar composition. Data collected on
fly ash wastes revealed that very little
data on PNA mobility into water were
available. The availuble dala, however.
do indicate that PNAs were not detected
in water extracts from typical coal fly
ash residues at a detection limit of
approximately 1 ppb. " Data collected by
the Agency during its evaluation of a
new leachate test procedure also
indicated that PNAs were not detectable
in water extracts of municipal fly ash
residues at a detection limit of 1
ppb. '* These non-detectable extract
levels support the view that PNAs have
a high affinity for, and become tightly
bound on, material such as fly ash.

“The sixth PNA identified as o potentinl human
curcinogen, benzolb) luoranthene, was ool deteciod
in MSD's waste

1*Sel foatnote 6

“See footnote 7,
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Based upon the information gathered
in the PNA report. the Agency believes
that the levels of PNAs in MSD's waste
are not hazardous.'" Use of the SESOIL
model to predict the migration polential
of benzofa)pyrene (BaP) under worst-
case conditions (a permeable soil with
low organic content) indicated that for
wastes containing up to 20 ppm BaP, no
migration of BaP occurred. None of the
potentially carcinogenic PNAs as
identified by CAG are present in MSD's
waste in excesss of 20 ppm.
Furthermore, the SESOIL model would
likely predict migration potentials for
the other potentially carcinogenic PNAs
found in MSD's waste similar to BaP,
due to their size [benzo(a)anthracene
and chrysene are 4-ringed PNAS;
dibenz{a h)anthracene and indeno(1,2,3-
c.d)pyrene are 5-ringed PNAs) and their
solubilities in water relative to BaP (5.7
X 107" mg/1 for benzo{a)anthracene, 6 X
10" *mg/1 for chrysene, § X 10" *mg/1
for dibenz{a h)anthracene, 5.3 X 10”4
mg/1 for indeno(1,2,3-¢,d)pyrene; 3.8 X
107* for BaP). Due to their low solubility
in water relative to other organics and
the waste's capacity to bind PNAs, the
Agency believes that the levels of PNAs
in MSD's waste will not pose a hazard
to human health.

The Agency, therefore, is granting a
final {one-time exclusion) top MSD for
the waste contained in the South Lagoon
(which contains residues from EPA
Hazardous Waste Nos. Fo01, F002. F003,
F004, and F005) al its Cincinnati, Ohio
location.

I11. Effective Date

This rule is effective immediately. The
Hazardous and Solid Waste
Amendments of 1984 amended section
3010 of RCRA to allow rules to become
effective in less than six months when
the regulated community does not need
the six-month period to come into
compliance. That is the case here since
this rule reduces, rather than increases,
the existing requirements for persons
generating hazardous wastes. In light of
the unnecessary hardship and expense
which would be imposed on the
petitioners by an effective date six
months after promulgation and the fact
that such a deadline is not necessary o
achieve the purpose of section 3010, we
believe that these rules should be
effective immediately. These reasons
als0 provide a basis for making this rule
effective immediately under the
Administrative Procedure Act, pursuant
to 5U.S.C. 553(d).

'See footnote 9,

IV. Regulatory Impact

Under Executive Order 12291, EPA
mus! judge whether a regulation is
“major” and therefore subject to the
requirement of a Regulatory Impact
Analysis. This proposal to grant
exclusions is not major since its effect is
to reduce the overall costs and
economic impact of EPA's hazardous
waste management regulations. This
reduction is achieved by excluding
wastes generated at specific facilities
from EPA's listed hazardous wastes,
thereby enabling the facility to treat its
waste as non-hazardous,

V. Regulatory Flexibility Act

Pursuant to the Regulatory Flexibility
Act, 5 U.S.C. 801-612, whenever an
Agency is required to publish a general
notice of rulemaking for any proposed or
final rule, it must prepare and make
available for public comment a
regulatory flexibility analysis which
describes the impact of the rule on small
entities (/e., small businesses, small
organizations, and small governmental
jurisdictions). The Administrator may
certify, however, that the rule will not
have a significant economic impact on a
substantial number of small entities.

This amendment will not have an
adverse economic impact on small
entities since its elfect will be to reduce
the overall costs of EPA's hazardous
waste regulations. Accordingly, I hereby
certify that this final regulation will not
have a significant economic impact on a
substantial number of small entities.

This regulation, therefore, does not
require a regulatory flexibility analysis.

VI, List of Subjects in 40 CFR Part 261
Hazardous wastes, Recycling.

Dated: September 4, 1085.
Jack McGraw,

Acting Assistant Administeator, Office of
Solid Waste and Emergency Response.

Appendix: Response to Public
Comments Received Regarding EPA's
Review of Polynuclear Aromatic
Hydrocarbons

On May 9, 1985, EPA published a
notice of availability and request for
comment on ils review of polynuclear
aromatic hydrocarbons (PNAs) with
respect to delisting petitions filed by the
Amoco Oil Company and the Cincinnati
Metropolitan Sewer District (See 50 FR
18550-19551), One comment was
received which concerned three points
pertaining to the carcinogenic potential
of PNAs.

First, the commenter questioned the
validity of the Agency's conclusions
with respect to classifying the majority
of 4, 5, and 6-ringed PNAs as confirmed

human or animal carcinogens. The
Agency notes that the summary report
was not explicit with regard to the exact
list of PNAs considered in the literature
review, A total of 82 PNAs were
considered in the literature review, of
which 80% had been evaluated by the
International Agency for Research on
Cancer (IARC) for carcinogenic risk to
humans. For compounds not reviewed
by IARC, exhaustive literature searches
were performed using computerized
toxicological data bases. Sufficient
evidence was found to evaluate the
carcinogenicity of 68 of the 82
compounds. Of the 68 PNAs for which
data was gathered, 6 compounds
consisted of two aromatic rings, 10
compounds consisted of three aromatic
rings, 39 compounds consisted of four
aromatic rings, 6 compounds consisted
of five aromatic rings, 8 compounds
consisted of six aromatic rings, and 1
compound consisted of seven aromatic
rings. The PNAs considered in this study
were either 4, 5, or 6-ringed PNAs. Of
those 51 compounds, 18 showed
sufficient evidence for animal
carcinogenicity. An additional 15 PNAs
showed limited evidence for
carcinogenicity, nine of which were 4-
ringed PNAs, four of which were 5-
ringed PNAs, and 2 of which were 8-
ringed PNAs. IARC defines sufficient
evidence of carcinogenicity in animals
as an increased incidence of malignant
tumors: (1) In multiple species or strains;
(2) in multiple experiments (preferably
with different routes of administration
or using different dose levels; or (3) to
an unusual degree with regard to
incidence, site, type of tumor, or age of
onsel. Limited evidence of
carcinogenicity in animals, as defined
by TARC, means that the data suggest a
carcinogenic effect, but are limited
because: (1) The studies involve a single
species, strain, or experiment; (2) the
experiments are restricted by
inadequate dosage levels, inadequate
duration of exposure to the agent,
inadequate period of follow up, poor
survival, too few animals, or inadequate
reporting; or (3) the neoplasms produced
often occur sponstaneously and, in the
past, have been difficult to classify as
malignant by histological criteria alone.
Using the IARC definitions, the correct
statement is that 35 percent of the 4, 5,
and 6-ringed PNAs evaluated in this
study showed sufficient evidence for
animal carcinogenicity. An additional 29
percent showed limited evidence for
animal carcinogenicity. The Agency has
noted these changes and corrected the
reporl as appropriate.

Second, the commenter questioned the
Agency's conclusion that half of the 3-
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ringed PNAs are suspect human or
animal carcinogens. The Agency
evaluated ten 3-ringed PNAS in its
study. Of those len compounds, one
showed limited evidence for human
carcinogenicity and two showed limited
evidence for animal carcinogenicity.
According to IARC, limited evidence of
carcinogenicity in humans means that a
casual interpretation is credible, but that
alternative explanations, such as
chance, bias, or confounding, could not
adequately be excluded. An additional
compound showed sufficient evidence
for mutagenic activily in short-term
tests, while an additional three of the
ten compounds showed limited evidence
for mutagenic activity in short-term
tests. IARC defines sufficient evidence
for mutagenic activity as a total of at
least three positive results in at least
two of the three test systems measuring
DNA damage, mutagenicity, or
chromosomal anomalies. Limited
evidence for mutagenic activity is
defined us at least two positive results,
either from different endpoints or in
systems representing two levels of
biological complexity, Based upon these
definitions, 30 percent of the 3- ringed
PNAs show limited evidence for human
or animal carcinogenicity, In addition,
10 percent show sufficient evidence for
mutagenic activity in short-term tests
and 30 percent show limited evidence
for mutagenic activity in short-term
tests. The Agency has noted these
clarifications and corrected the report as
appropriate.

Third, the commenter felt that
contradictory statements were made in
the report regarding the toxicity of 2-
ringed PNAs. One sentence stated that
data on the 2-ringed PNAs is insufficient
to characterize their toxicity: another
senlence states that there is no evidence
that 2-ringed PNASs are carcinogens or
mutagens.

Few of the 2-ringed PNAs have been
tested adequately for carcinogenic or
mutagenic effects by either animal
studies or short-term studies. In most
ciases, the animal studies conducted
have been inadequate for evalaution of
the compounds carcinogenic potential.
Most of the short-term tests performed
on 2-ringed PNAs have shown negative
results; however, a few of the lests have
shown positive results. In summary, the
tests that have been conducted on 2-
ringed PNAs have been inadequate to
determine their carcinogenic potential.
The Agency has noted this comment and
has amended the report to reflect this
change.

The Agency received no other
comments on any other aspect of the
PNA report,

PART 261—IDENTIFICATION AND
LISTING OF HAZARDOUS WASTE

For the reasons set out in the
preamble, 40 CFR Part 261 is amended
as follows:

1. The authority citation for Part 261
continues to read as follows:

Authority: Secs. 1006, 2002{a). 3001, and

3002 of the Solid Waste Disposal Act, ag
amended by the Resource Conservation and
Recovery Aet (42 ULS.C, 6905, 6912, 6921, and
6922).

2. In Appendix IX, add the following
waste streams in alphabetical order:

Appendix IX—Waste Excluded under
§§ 260.20 and 260.22

TABLE 1.—WASTES EXCLUDED FROM SPECIFIC SOURCES

Facaaty Adoress

Wastoe descnpson

Amdco Ov Company Wooa River, L

o . .

150 milon gakons ol DAF fioat from  petrolown  rofininy
CONLuNGS In - lowr Swige ponds aNdr vealment with the
Chembie stabidzation process, Ths exciumon apples 1o the
150 mibon QMEDNS Of wasie afier chemical stabizabion ay
long as e minng Ao of tha reagont with 1he waste we
MOMMCred CONLNUOUSYY and Jo . NOL viwry outside of tho fsty
preseoted in the detnanstalion samplos. One grab samplc
% takon cach hour hom aach koatment unt. compostot
and EF lokcly tests perormed on eacth sampk i the
lovets of hea O total cheomum ¢xcesd 0.5 ppm » the 9
estract, then 1he waste that was processed durng the
COmMposang penod w contdered hazardous. Mo troatmon!
residoe shall Do pumped Nlo bormoo Celis 10 eiwure Mhal
the wase 15 wontable ;e ovent that romoval
necessary

TABLE 2 —WASTE EXCLUDED FROM NON-SPECIFIC SOURCES

Factty Address

. .

Cincnnatl Metropchtan Sewer  Cnannatl. OH
O=anct

Waste descripton

» »

Shacod bottom ash shudge {appronimately 25,000 cube yara

contined o the South Lagoon. on Seplember 13, 1565
whch comtans EPA Harardous Waste Nos. FOOI, FOOS
FOO03, FORS, and FOOS5,

|FR Doc. 85-21817 Flled 9-12-85; 8:45 um|
BILLING CODE 6560-50-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Office of the Secretary
42 CFR Parts 420, 455 and 489

45 CFR Part 101

Medicare and Medicaid Programs;
Fraud and Abuse

AGENCY: Office of The Secretary, HHS.
ACTION: Final rule with comment period.

SUMMARY: This final rule implements
sections 2348 and 2370 of the Deficit
Reduction Acl respectively (1) by
limiting payment for services furnished
to beneficiaries by a home health
agency or hospice whose provider
agreemen! has been terminated, and (2)
by expanding subpoena authority for
civil monetary penalty hearings under
Medicaid. In addition, this rule includes
a series of technical changes to reflect
the transfer of the responsibility for

making fraud and abuse determinations
from the Health Care Financing
Administration (HCFA) to the
Department’s Office of Inspector
General (OIG).

DATES: This regulation is effective on
October 15, 1985,

Even though these regulations are
published as final rules, we welcome
comments on the provisions by October
28, 1985.

ADDRESSES: Address comments o;
Office of Inspector General, Departmen!
of Health and Human Services,
Altention: LRR-2, 330 Independence
Avenue, SW,, Room 5246, Washington,
D.C. 2020m.

If yvou prefer, vou may deliver
comments to Room 5246, 330
Independence Avenue, SW.,
Washington, D.C. In commenting please
refer 1o file code LRR-2. Agencies and
organizations are requested to submit
comments in duplicate. Comments will
be available for public inspection
approximately two weeks from loday in
Room 5643, 330 Independence Avenue,
SW., Washington, D.C., on Monday
through Friday of each week from 9:00




Federal Register / Vol. 50, No. 178 / Friday, September 13, 1985 / Rules and Regulations

37371

a.m. to 5:00 p.m. Phone Number {202)
472-5270.

FOR FURTHER INFORMATION CONTACT:
[ames Patton, (301) 594-3957,
SUPPLEMENTARY INFORMATION:

I. Payment for Home Health and
Hospice Services After Termination of
Provider Agreements

Section 2348 of the Deficit Reduction
Act provides that whenever the
Secretary terminates a provider
agreement with a home health agency or
a hospice, payments may be made for
services furnished up to 30 days after
the effective date of the termination to
beneficiaries who were under a plan of
care established prior to the elfective
date of the termination. Under the law in
effect prior to the passage of the Deficit
Reduction Acl, payments for services
furnished to these beneficiaries could be
continued until the end of the calendar
year in which the termination was
effective, :

In order to implement this technical
amendment, we have made conforming
changes to the regulations in
§§ 455.208(c) and 455.213(b). In addition,
we are revising §§ 420.115(c), 420.126{e),
and 489.55 to correct the omission of
hospice care services and to make other
minor corrections.

Il Expanded Medicaid Subpoena
Authority in Civil Monetary Penalty
Hearings

45 CFR 101.115(b)(5) and
101.118{b)(2)(ii) originally limited the
Department’s subpoena power In a civil
monetary penalty hearing to cases
involving Medicare claims, since
Administrative Law Judges who handle
civil monetary penalty hearings had no
statutory subpoena authority under Title
XIX (Medicaid). Section 2370 of the
Dificit Reduction Act enacted section
1918 of the Social Security Act to
expand the Department's subpoena
authority to encompass matters arising
under Title XIX. We are amending
sections 45 CFR 101.115 and 101.118 to
reflect this statutory change.

liL Transfer of Fraud and Abuse
Authorities Within the Department of
Health and Human Services

On April 18, 1983, Secretary Margaret
M. Heckler transferred the authorities
for controlling fraud and abuse in the
Department's health care financing
programs from the Health Care
Financing Administration to the Office
of the Inspector General (48 FR 21662,
May 13, 1983). Specifically, this
delegation provides that the OIG will
make determinations and effectuate
sanctions under sections 1128, 1156(b),

1180(b) (as set forth prior to Pub. L. 97-
248), 1862(d) (1) and (2) and 1866(b}(2)
(D), (E), and (F).

In accordance with this delegation of
authority, we have made conforming
changes to HHS regulations in 42 CFR
Parts 420, 455, and 4689. The changes to
regulations dealing with the sanction
notification reflect the fact that the
notification responsibilities are divided
between HCFA and the OIC. In 42 CFR
420.109, 420.123, 420.124, 420.134, 455.210
and 455.230, we have stated that "HHS"
will notify these parties to reflect this
dual responsibility (i.e., HCFA continues
to have the responsibility for notifying
Medicare contractors and State
agencies; the OIG is responsible for
notifying the affected party, the public,
and professional societies).

We have also modified 42 CFR 489.53
to state that “HHS" may terminate a
provider agreement based on these
violations in order to reflect the fact that
OIG may terminate agreements for fraud
and abuse violations reflected at
§ 489.53(a) (8), (7), and (8). The OIG was
delegated the authority under section
1866(b)(2) (D), (E), and (F) to terminate a
provider agreement based on a
determination that the provider
committed certain acts of fraud or abuse
specified in these sections. HCFA has
retained the responsibility for
terminating provider agreements for all
other types of violations specified in
section 1886(b)(2), including non-
compliance with the conditions of
participation, failure on the part of the
provider to submit requested
information necessary for proper
payment determinations, and failure of
the provider to disclose information on
convicted individuals and on its owners.
The causes for termination are listed in
the regulations at 42 CFR 489.53(a).

IV. Technical Changes

We have made four additional
technical modifications. First, we have
clarified our procedures concerning the
reinstatement of providers who were
previously excluded or terminated due
to & fraud or abuse determination. In 42
CFR 420.134, we have added a new
paragraph (b) that states that such
providers must fulfill, or make
arrangements to fulfill, all of the
statutory and regulatory responsibilities
of its previous provider agreement
before such provider is reinstated.
Second, we have added in 42 CFR 455.2
a definition for the term "furnished.”
This is the same definition presently
contained in 42 CFR 420.2. In practice
this definition has been used for
suspensions under 42 Part 455 since May
1979 and reflects no modification to our
existing policy. Third, we have included

a definition for “suspension” in 42 CFR
420.2 that is consistent with the
definition under 42 CFR 455.2,

In addition, we are correcting two
errors in the civil monetary penalty
regulations. First, through an oversight
when the regulations were promulgated
on August 26, 1983, a cross reference to
the paragraph describing the “Amount
of Assessment" (§ 101.104) was omitted
from § 101.108(c} (1) and (2). These latter
subparagraphs contain the guidelines for
determining the amount of penalty and
assessment to be imposed, and should
contain a cross reference to the former
paragraph. The second change relates to
the handling of checks for witness fees
and mileage in connection with
subpoenas, The applicable regulation
(45 CFR 101.116(b)(2)(ii)), requires the
Department to issue a check for witness
fees and mileage and to send the check
with the subpoena. However, this
requirement does not comport with the
policy in Rule 45(c), Federal Rules of
Civil Procedure, which provides that
with respect to subpoenas in civil cases,
“When the subpoena is issued on behalf
of the United States or an officer or
agency thereof, fees and mileage need
not be tendered.” Under the revised
regulation, the Department will
reimburse an individual for witness fees
and mileage.

V. Impact Analyses
Executive Order 12291

We have determined that these
regulations do not meet the criteria for a
major rule as defined by section 1(b) of
Executive Order 12201 because they will
not have an annual effect on the
economy of $100 million or more; causs
& major increase in costs or prices for
consumers, government agencies,
industry, or a geographic region; or
cause significant adverse effects on
business or employment. We do not
expecl these regulations to have such an
effect.

Regulatory Flexibility Analysis

The Regulatory Flexibility Act of 1960
(Pub, L. 96-354, 5 U.S.C. 604(a)) requires
that each Federal agency prepare, and
make available for public comment, a
regulatory flexibility analysis when the
agency issues certain regulations thil
would have a significant economic
impact on a substantial number of small
businesses. The analysis is intended to
explain what effect the regulatory action
by the agency would have on small
businesses and other small entities and
to develop lower cost or burden
alternatives. The law on which these
regulations are based is specific, and
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there is little leeway in implementing the
requirements. Some of the sanctions that
States and the Federal Government will
impose as a result of these regulations
will have an impact on small entities
such as physicians, laboratories and
other medical care providers. However,
we do nol anticipate that a substantial
number of these small entities will be
significantly affected by the regulations.
Therefore, the Secretary certifies under
5 U.S.C. 605(b) that a regulatory
flexibility analysis is not required for
these regulations.

Paperwork Reduction Act

Under the Paperwork Reduction Act
of 1980, Pub. L. 86-511, all Departments
are required to submit to the Office of
Management and Budget for review and
approval any reporting or recordkeeping
requirement inherent in a proposed and
final rule. These interim final rules do
not contain information collection
requirements or increase Federal
paperwork burden on the public or
private sector.

Waiver of Notice of Propostd
Rulemaking

We find good cause {or dispensing
with a notice of proposed rulemaking.
These rules implement sections 2348 and
2370 of the Deficit Reduction Act,
effective on July 18, 1984. These changes
are conforming amendments that do not
expand upon the statule and merely
paraphrase the statulory provisions.
This rule also makes technical changes
in existing regulations primarily to
reflect the transfer of the fraud and
abuse determination responsibility from
HCFA to the OIG,

We are, however, soliciting public
comment concerning the rule. We will
carefully consider all comments and
publish in the Federal Register any
revisions resulting from the comments.
Lis! of Subjects

2 CFR Part 420

Abuse, Administrative praclice and
procedures, Contracts (Agreements),
Conviction, Convicted, Courts,
Exclusion, Fraud, Health care, Health
facilities, Health Maintenance
Organizations (HMO), Health
professions, Health Suppliers,
Information (Disclosure). Lawyers,
Medicald, Medicare, Penalties,
Reporting and recordingkeeping
requirements, Supervision, Utilization
und Quality Conirel Peer Review
Organizations (PRO).

42 CFR Part 455

Abuse, Administrative practice and
procedure, Claim. Conviction,

Convicted, Exclusion, Grant-in-Aid
program—nhealth, Health care, Health
facilities, Health professions,
Information (Disclosure), Investigations,
Medicaid, Medicaid Fraud Control
Units, Medigaid personnel, Penalties,
Reporting requirements. Suspension.

42 CFR Part 489

Clinics. Health care, Health facilities,
Medicare, Provider Agreements, Rural
health clinics, Termination procedures.

45 CFR Part 101

Penalties, Medicare, Medicaid,
Adminisirative practice and procedures,
Archives and records, Granl programs—
social programs, Maternal and Child
health.

TITLE 42—PUBLIC HEALTH

1, 42 CFR Chapter IV, Parls 420, 455,
and 489 are amended as set forth below:

PART 420—-PROGRAM INTEGRITY

A. Part 420 is amended as set forth
below:

1. The authority citation for Purt 420
continues to read as follows:

Authority: Secs. 1102, 1128, 1862(d), 1862(e).
1666(b)(2), (D), (E), and (F), 1871, 1802{a){39),
and 1903(1}{2] of the Social Security Act (42
U.S.C. 1302, 1320a-7, 1395y[d), 1395y (e).
1995¢e(b)(2) (D), (E), and (F), 1393hh,
1396u(a}(39), and 1306b(1)(2)), unless
othorwise noted,

2. In Subpart A, § 420.2 is amended by
adding, in alphabetical order, definitions
for "HHS", "OIG", “PRO" and
“Practitioner”, and by revising the
definitions for “Provider”, ""Supplier”
and “Suspension” to read as lollows:

§420.2 Definitions.

- » . »

“HHS" means Department of Health
and Human Services.

“OIG" means Office of Inspector
General of the Departiment of Health
and Human Services.

“PRO" means Utilization and Quality
Control Peer Review Organization as
created by the Tax Equity and Fiscal
Responsibility Act of 1982, Pub. L. 97~
248,

“"Practitioner” means a physician or
other individual licensed under State
law to practice his or her profession.

“Provider" means () hospital, a
skilled nursing facility, 8 comprehensive
outpatient rehabilitation facility, 8 home
health agency, or & hospice that has in
effect an agreement to participate in
Medicare, Medicaid, or the social
services programs, or [b) & clinic, a
rehabilitation agency, or a public health
agency that has a similar agreement, but

only to furnish outpatient physical
therapy or speech pathology services.

“Supplier” or “supplier of services"
means an individual or entity, other than
a provider or practitioner, that furnishes
health care services under Medicare,
Medicaid, or the social services
programs.

“Suspension” means that items or
services furnished by a specified party
who has been convicted of a program
related offense in a Federal, State, or
local court will not be reimbursed under
Medicare or Medicaid.

Subpart B—Exclusion or Suspension
of Practitioners, Providers, Suppliers
of Services, and Other Individuals

3. The authority citations for Part 420,
Subpart B, read as follows:

Authority: Secs, 1102, 1128, 1862(d). 1862(¢).
1866(b)(2) (D), (E). and (F), 1871, 1900[x}{39)
and 1903{1){2) of the Social Security Act (42
U.S,C. 1302, 1320a-7, 1395y(d). 1305y[e),
1395cc(b)(2) (D), (E), and {F), 1395hh,
1396ala){39), snd 1396b{1)(2)).

4. In Subpart B, § 420,101 is revised to
read as follows:

Exclusions or Terminations on Basis of
Fraud or Abuse

§420.101 Bases for exclusions for fraud
or abuse; exceptions,

(2) Payment will not be made under
Medicare for items or services furnished
by a practitioner, provides, or other
supplier of services that the OIG
determines has;

(1) Knowingly and willfully made or
caused to be made any false statement
or misrepresentation of a material fac
in @ request for payment under Medicar
or for use in determining the right to
payment under Medicare.

(2) Furnished items or services that
are substantially in excess of the
beneficiary’s needs or of a qualily that
does no! meet professionally recognized
standards of health care; or

(3) Submitted or caused to be
submitted bills or requests for payment
containing charges (or costs) that are
substantially in excess of its customary
charges (or costs).

{b) The OIG's determination under
paragraph {a)(2) of this section. that the
items or services furnished were
excessive or of unacceptable quality,
will be made on the basis of reports,
including sanction reports; from the
following sources:

(1) The PSRO or PRO for the area
served by the practitioner, provider, or
other supplier of services:

(2) State or Jocal licensing or
certification authorities;
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(3) Peer review committees of fiscal
agents or contractors;

(4) State or local professional
societies; or

(5) Other sources deemed appropriate
by the OIG.

4a. Section 420.105 is revised to read
us follows:

$420.105 Notice of proposed exclusion or
termination for fraud or abuse.

() If the OIG proposes to deny
reimbursement in accordance with
§ 420,101, or to terminate a provider
sgreement in accordance with
§ 489.53(a) (B), (7}, or (8) of this chapter,
it will sond written notice of its intent
and the reasons for the proposed
exclusion or termination to the
practitioner, provider or other supplier
of services.

(b) Within 30 days of the date on the
notice, the party may submit: (1)
Documentary evidence and written
argumen! agains! the proposed action; or
{2] A written request lo present
evidence or argument orally to an OIC
official,

() For good cause shown by the
pirty, the OIG may extend the 30-day
period.

4b. Section 420.107 (a) and (b) are
rovised o read as follows:

§420.107 Notice of exclusion or
termination to affected party.

[a) If, after a party has exhausted the
procedures specified in § 420.105, the
OIG decides to exclude the party under
§ 420,101 or to terminate a provider
agreement under § 489.53(a) (6). (7). or
(8], it will send written notice of its
decision to the affected party at least 15
days before the decision becomes
effective.

‘b) The notice will state (1) the

reasons for the decision: (2] the effective

Cate; (3) the extent of its applicability to
iarticipation in the Medicare program:
4] the earliest date on which the OIG
~ill accept a request for reinstatement;
(5] the requirements and procedures for
reinstatement; and (6) the appeal rights
available to the excluded party.

. - -

4c. Section 420,109 is revised to read
as follows:

$420.109 Notice to others
exclusion or termination,

HHS will also give notice of exclusion
or lermination and the effective date to
the public, to beneficiaries (in
accordance with § 420.115(b)), and, as
appropriate, 10:

() State Medicaid and title V
agencies, State Medicaid Fraud Control
Units, and PROs.

(b) Hospitals, skilled nursing facilities,
home health agencies and health
maintenance organizations (HMOs);

(¢) Medical societies and ather
professional organizations;

{d) Contractors, health care
prepayment plans and other affacted
agencies and organizations; and

(e) The State or local authority
responsible for licensing or certifying
the excluded party.

4d. Section 420.114(b) is revised to
read as follows:

§420.114 Duration of exciusion.

(b) The exclusion notice will specify
the earliest date on which the excluded
party may seek reinstatement. In setting
that date, the OIG will consider:

(1) The number and nature of the
program violations and other related
offenses:

(2) The nature and extent of any
adverse impact the violations have had
on beneficiaries:

(3) The amount of any damages
incurred by the Medicare program:

(4) Whether there are any mitigating
circumstances:

(5) Any other facts bearing on the
nature and seriousness of the violations
or related offenses; and

(6) The previous sanction record of
the excluded party under the Medicare
or Medicaid program.

4¢. Section 420,115 is revised to read
as follows:

§420.115 Effect of exclusion.

(a) Denial of payments during
exclusion. (1) Except as provided in
paragraph (c) of this section, payment
will not be made to an excluded
practitioner, provider, or other supplier
of services (that has accepted
assignment of beneficiary claims), for
items or services furnished on or after
the effective date of exclusion specified
in the exclusion notice.

(2) An assignment of a beneficiary's
claim that is made on or after the
effective date of exclusion will not be
valid.

(b) Denial of payment to
beneficiaries. If a beneficiary submits
claims for items or setvices furnished by
an excluded practitioner, provider, or
other supplier of services after the
effective date of the exclusion:

(1) HCFA will pay the first claim
submitted by the beneficiary and
immediately given notice of the
exclusion.

(2) HCFA will not pay the beneficiary
for items or services furnished by an
excluded party more than 15 days after
the date on the notice to the beneficiary

or after the effective date of the
exclusipn, whichever is later,

(c) Exceptions. Payment is available
for up to 30 days after the effective date
of exclusion for—

(1) Inpatient hospital services
(including inpatient psychiatric hospital
services) or posthospital extended care
services furnished to a beneficiary who
was admitted before the effective date
of exclusion; and

(2) Home health services and hospice
cire furnished under a plan established
before the effective date of exclusion.

4f, Sections 420122 and 420.123(a) are
revised to read as follows:

Suspensions on Basis of Conviction of
Program-Related Crime

§420.122 Bases for suspension for
conviction of program-related crime and
individuals affected.

(@) The OIG will suspend from
participation in Medicare any party
specified in paragraph (b) of this section
whao is convicted on or after October 25,
1977, of a criminal offense related to—

(1) Participation in the delivery of
medical care or services under the
Medicare, Medicaid, or the social
services program; or

(2) Participation in the performance of
management or administrative services
relating to delivery of medical care or
services under the Medicare, Medicaid,
or the social services program.

(b) The suspension from participation
in Medicare for conviction of a program-
related crime, specified in paragraph (a)
of this section, will apply to—

(1) Practitioners;

(2) Suppliers that are wholly owned
by a convicted individual;

(3) Individuals who are employees,
administrators, or operators of
providers; and

(4) Any other individuals who, in any
capacity, are receiving payment for
providing services under Medicare,
Medicaid, or the social services
programs.

{c) The OIG will also require the State
Medicaid agency to suspend any
convicted party specified in paragraph
(a) and (b) of this section whether or not
that party is eligible to participate in the
Medicare program,

§420.123 Notice to affected party of
suspension for conviction of program-
related crime,

(a) Whenever the OIG has conclusive
information that a practitioner or other
individual has been convicted of a crime
related to his or her participation in the
delivery of medical care or services
under the Medicare, Medicaid, or the
social services program, it will give the
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party written notice that he or she is
suspended from participation in
Medicare beginning 15 days from the
date on the notice. In the case of a party
who is not eligible to participate in
Medicare, HHS will provide written
notice to the affected party that the
State Medicaid agency will be required
to suspend the party from Medicaid
participation.

4g. Section 420,124 is revised to read
as follows:

§420.124 Notice to others regarding
suspension for conviction of program-
related crime,

(a) HHS will also notify the following
groups of the suspension concurrently
with its notificalion o the suspended
party:

(1) Any provider or supplier in which
the suspended party is known to be
serving s an employee, administrator.
operator, or in which the party is serving
in any other capacity and is receiving
payment for providing services. The
purpose of the notice is to inform the
provider or supplier that Medicare
payment will be denied for any services
performed by the suspended party on or
after the effective date of the
suspension. However, the lack of this
notice will not affect HCFA's ability to
deny payment for these services;

(2) The State Medicaid agencies, in
order that they can promptly suspend
the parly from participation in the
Medicaid program (see § 455.210 of the
chapter);

(3) The State or local authority
responsible for the licensing or
certification of the suspended party:

(4) Beneficiaries (in accordance with
§ 420.115(b));

(5) The public; and

{6) As appropriate—

(i) Title V agencies, State Medicaid
Fraud Control Units, and PROs;

{i1) Hospitals, skilled nursing facilities.
home health agencies, and health
maintenance organizations [HMOs).

(iii) Medical societies and other
professional organizations; and

(iv} Contractars, health care
prepayment plans, and other affected
agencies and organizations.

(b) The notice to the licensing or
certifying authority will be accompanied
by a request that the authority:

(1) Make appropriate, investigations:

{2) Invoke any sanctions available
under State law and the authority's
policies; and

{3) Keep HCFA and the OIG fully and
currently informed of any action it
takes,

4h. Section 420.125 is amended by
revising paragraph (b) to read as
follows:

§420.125 Duration of suspension.

. . . - .

(b) The suspension notice will specify
the earliest date on which the
suspended individual may seek
reinstatement. In setting that date, the
OIG will consider:

(1) The number and nature of the
program violations and other related
offenses;

(2) The nature and extent of any
adverse impact the violations have had
on beneficiaries;

(3) The amount of the damages
incurred by the Medicare, Medicaid, and
the social services programs;

(4] Whether there are any mitigating
circumstances;

(5) The length of the sentence imposad
by the court;

(6) Any other facts bearing on the
nature and seriousness of the program
violations; and

(7) The previous sanction record of
the suspended party under the Medicare
or Medicaid program.

4i. Section 420.126 is amended by
revising paragraph (e) to read as
follows:

§420.126 Effect of suspension.

(e) Exceptions. Payment is available
for up to 30 days after the effective date
of the suspension for—

(1) Inpatient hospital services
(including inpatient psychiatric hospital
services) or posthospital extended care
furnished 1o a beneficiary who was
admitted before the effective date of the
suspension: and

(2) Home health services and hospice
care furnished under a plan established
before the effective date of the
suspension.

5. In Subpart B, § 420.130 is revised to
read as follows:

Reinstatement Procedures

§420.130 Timing and method of request
for reinstatement.

(a) A practitioner, provider, or
supplier of services excluded from
participation for fraud and abuse under
§ 4201101 and a party suspended from
participation for program-related crimes
under § 420,122 may request
reinstatement at any time after the date
specified in the notice of exclusion or
suspension by submitting to the OIG or
authorizing the OIG to obtain:

(1) Statements from private health
insurers, indicating whether there have
been any questionable claims submitted

during the period of exclusion or
suspension;

(2) Statements from peer review
bodies, probation officers, where
appropriate, or professional associates,
as required by the OIG, atlesting to their
belief, supported by facts, that the
violations that led to exclusion or
conviction will not be repeated: and

(3) A statement from the affected
party setting forth the reasons why he
should be reinstuted.

6. In Subpart B, § 420132 is umended
by revising the introductory paragraph
and designating it as paragraph (a), by
redesignating existing paragruphs (a)
and (b) as (1) and (2), and by adding a
new paragraph (b) to read as foliows;

§420.132 Criteria for action on request for
reinstatement.

(a) OIG criteria for action. The OI1G
will not approve a request for
reinstatement unless it is reasonably
certain that the violations that led to
exclusion or conviction will not be
repeated. In making this determination,
the OIG will consider, among other
factors:

{1) Whether the applicant has been
convicted in Federal, State or local court
for activities related to his program
participation; and

{2) Whether the State or local
licensing authority has taken any
adverse action against the parly since
the date of exclusion or suspension.

(b) Additional criteria for providers
requesting reinstatement. When the OIC
approves a request from a provider
requesting reinstatement, such provider
may not be reinstated until HHS finds
that the provider has fulfilled or has
made satisfactory arrangements to fulfill
all of the statutory and regulatory
responsibilities specified in its
agreement.

7. In Subpart B, § 420.134 is revised to
read as follows:

§420.134 Notice of action on request for
reinstatement.

(a) Notice of approval of request. If
the OIG approves the request for
reinstatement, HHS will:

(1) Give written notice to the excluded
or suspended party specifying the date
when program participation may
resume; and

(2) Given notice to the public and, as
appropriate, to title V State agencies,
State Medicaid agencies and Medicaid
Fraud Control Units, hospitals, skilled
nursing facilities, home health agencies.
medical societies, other professional
societies or associations, contractors,
health care prepayment plans, health
maintenance organizations (HMOs),
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PROs, the State or local licensing or
certifying authority, and other affected
organizations.

(b} Notice of denial of request, (1) If
the OIG does not approve the request
for reinstatement, it will give written
notice to the party.

(2) Within 30 days of the date on the
notice, the excluded or suspended party
may submit:

(i) Documentary evidence and written
argument against the continued
exclusion or suspension; or

(ii) A written request to present
evidence or argument orally to an OIG
official. (The decision to continue the
exclusion or suspension is not an initial
determination under the provisions of
Part 405, Subpart O of this chapter.)

(¢} Action following consideration of
additional evidence. After evaluating
any additional evidence submitted by
the excluded or suspended party (or at
the end of the 30 day period, if none is
submitted), the OIG will send written
notice:

(1) Confirming the denial, and
indicating that a subsequent request for
reinstatement will not be accepted until
6 months after the date of confirmation;
or

(2] Approving reinstatement and
specifying the date when program
participation may be resumed. If the
OIG approves reinstatement, HHS will
nolify the public and, as appropriate, the
agencies and institutions as specified in
paragraph (a)(2) of this section.

8. In Subpart B, § 420.136 is amended
by revising paragraph (a) to read as
follows;

§420.136 Reversed or vacated
convictions of program related crime.

() The OIG will reinstate a
suspended party whose conviction has
been reversed or vacated.

PART 455—~PROGRAM INTEGRITY

B. Part 455 is amended as set forth
below:

1. The authority citations for Part 455
conlinues to read as follows:

Aulhorily. Secs. 1102, 1124, 11290, 1128,
1902{a HANA), 1902(a)(30). 1902(a)(36),
1902fa)(39), 1903(a}{6), 1903(b)(3). 1903(i}{2),
1903(n), 1903(g), and 1909 of the Social
Security Act; 42 US.C. 1302, 13023-3, 1302u-5,
130247, 1306ala}{4){A), 139%a(a}{30),
1396a(a)(36). 1396a(a)(39), 1396b(a)(6),

3 m:ih(h](:). 1390b(i}(2) 1396b(n), 1396b(q),
and 1396h.

2. Seclion 455.2 is amended to add
definitions, in alphabetical order, for

"Furnished" and “PRQ", to read as
follows:

§455.2 Definitions.

"Furnished" refers to items and
services provided directly by, or under
the direct supervision of, or ordered by,
a practitioner or other individual (either
as an employee or in his or her own
capacity), a provider, or other supplier
of services. (For purposes of denial of
reimbursement within this Part, it does
not refer to services ordered by one
party but billed for and provided by or
under the supervision of another.)

“PRO" means Utilization and Quality
Control Peer Review Organization as
created by the Tax Equity and Fiscal
Responsibility Act of 1982, Pub. L. 97—~
248,

Subpart C—Exclusion of Providers and
Suspension of Practitioners

3. In Subpart C, § 455.206(c) is revised
to read as follows;

§455.206 Notice of exclusion for fraud
and abuse,

(c) The agency must also give notice
of the exclusion and the effective date to
the OIG, HCFA, the public, and, as
appropriate, to—

{1) Recipients;

{2} PROs;

(3) Providers and organizations;

(4) Medical societies and other
professional organizations;

(5) State licensing boards and affected
State and local agencies and
organizations; and

{6) Medicare carriers and
intermediaries.

4. In Subpart C. § 455.208, paragraph
(c) is revised to read as follows:

§455.208 Denial of FFP: Parties excluded
or lerminated under Medicare for fraud and
abuse.

{c) Exception: FFP available in
payment made during exclusion or after
termination. Payment is available for up
to 30 days after the effective date of the
exclusion or termination for—

(1) Inpatient hospital services
(including inpatient psychiatric hospital
services) and posthospital extended
care services furnished to a beneficiary
who was admitted before the effective
date of the exclusion or termination; and

(2) Home health services and hospice
care furnished under a plan established
before the effective date of the exclusion
or termination.

5. In Subpart C, § 455.210 is revised to
read as follows:

§$455.210 Bases for suspension for
conviction of program-refated crimes.

The agency must suspend from the
Medicaid program any party who has
been suspended from participation in
Medicare under § 420,122 of this chapter
for conviction of a program-related
crime, The agency mus! also suspend
any convicted party who is not eligible
to participate in Medicare whenever
HHS directs such action.

6. In Subpart C, § 455.211, paragraph
(a) is revised to read as follows:

§455.211 Duration of suspension.

(a) The suspension under Medicaid
must be effective on the date
established by the OIG for suspension
under Medicare, and must be for the
same period as the Medicare
suspension. In the case of a convicted
party who is not eligible to participate in
Medicare, the suspension will be
effective on the date and for the period
established by the OIG.

7.In Subpart C, § 455.212, paragraph
(&) is revised to read as follows:

§455.212 Notification of State or local
convictions of crimes against Medicaid.

(a) The agency must notify the OIG
whenever a State or local court has
entered a judgment of conviction against
an individual who is receiving
reimbursement under Medicaid, for a
criminal offense related to participation
in the delivery of medical care or
services under the Medicaid program.

8. In Subpart C, § 455.213, paragraph
(b) is revised to read as follows:

§455.213 Effect of suspension.

(b) Circumstances under which
payment may be made ofter a
suspension. Payment is available for up
to 30 days after the effective date of the
suspension for—

(1) Inpatient hospital services
(including inpatient psychiatric hospital
services) and posthospital extended
care services furnished to & beneficiary
who was admitted before the effective
date of the suspension; and

(2} Home health services and hospice
care furnished under a plan established
before the effective date of the
suspension.

9. In Subpart C, § 455.214 is revised 1o
read as follows:

§455.214 Waiver of suspension of parties.
(a] Request. The agency may requost
the OIG to waive suspension of a party
under § 455.210 if it concludes that,
because of the shortage of providers or
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other health care personnel in the area,
individuals eligible to receive Medicaid
benefits would be denied adequate
access to medical care.

(b) Notice of waiver of suspension.
The OIG will notify the agency if and
when it waives suspension in response
to the agency's request.

10. In Subpart C, § 455.230 is revised
to read as follows:

Reinstatement Procedures

§455.230 Reinstatement of parties
suspended under Medicare.

(a) The agency may not reinstate in
the Medicaid program a party that has
been suspended from Medicare or
suspended at the direction of HHS until
HHS notifies the agency that the party
may be reinstated.

(b) If HHS notifies the agency that it
has reinstated a party under Medicare,
the agency must automatically reinstate
the party under Medicaid effective on
the date of reinstatement under
Medicare, unless a longer period of
suspension was established in
accordance with the State's own
authorities and procedures.

PART 489—PROVIDER AGREEMENTS
UNDER MEDICARE

C. Part 480 is amended as set forth
below:

1. The authority citation for Part 489
continues to read as follows:

Authority: Secs. 1102, 1861, 1864. 1866, and
1871 of the Social Security Act (42 US.C.
1302, 1395x, 1395aa, 1395cc. and 1395hh)

2. In Subpart E, § 489.53 is amended
by revising the title, introductory
paragraph (a) and paragraphs (a)(5) and
(8), as well as by revising paragraphs (b)
(1) and (2) and (c), to read as follows:

§489.53 Termination by HHS.

(a) Cause for termination, HHS may
terminate an agreement if it determines
that any of the failings listed in this
paragraph (a) is attributable to the
provider,

{5] It refuses to permit examination of
its fiscal or other records by, or on
behalf of HHS, as necessary for
verification of information furnished as
a basis for payment under Medicare.

(8) It has furnished items or services
which the OIG has determined to be
substantially in excess of the needs of
individuals or of a quality that fails to
meet professionally recognized
standards of health care. (See § 420.101
of this chapter.) HHS will not terminate
a provider agreement under this clause
if it has waived a disallowance with

respecl to the services in question on the
grounds that the provider and the
beneficiary could not reasonably be
expected to know that payment would
not be made. (See section 1879(a) of the
Act (42 U.S.C. 1395pp(a))).

(b) Natice of termination. (1) HHS will
give the provider notice of termination
at least 15 days before the effective date
of termination of the agreement.

(2} HHS will concurrently give notice
of termination to the public.

(c) Appeal by the provider. A provider
may appeal a termination of its
agreement by HHS, in accordance with
Subpart O of Part 405 of this chapter,
The termination of a provider agreement
on grounds specified in paragraph [{a)(6),
(a)(7), or (a)(8] of this section is subject
to the additional procedures specified in
§8§ 420.105 through 420.109 of this
chapter.

3. In Subpart E, § 489.55 is revised to
read as follows:

§489.55 Exceptions to effective date of
termination.

Payment is available for up to 30 days
after the effective date of termination
for—

(a) Inpatient hospital services
(including inpatient psychiatric hospital
services) and posthospital extended
care services furnished to a beneficiary
who was admitted before the effective
date of termination; and

(b) Home health services and hospice
care furnished under a plan established
before the effective date of termination.®

4. In Subpart E, § 489.57 is revised to
read as follows:

§489.57 Reinstatement after termination.

When an agreement has been
terminated in accordance with the
provisions of this subpart, HHS will not
accept a new agreement from that
provider unless the following conditions
are met,

(a) HHS finds that the reason for
termination of the previous agreement
has been removed and there is
reasonable assurance that it will not
recur.

(b) HHS finds that the provider has
fulfilled, or has made satisfactory
arrangements to fulfill, all of the
statutory and regulatory responsibilities
of its previous agreement.

'For termination before July 18, 1964 payment
wars available through the calendar yeor in which
the termination was effective,

TITLE 45--PUBLIC WELFARE

PART 101—CIVIL MONEY PENALTIES
AND ASSESSMENTS

11. 45 CFR Subtitle A, Part 101 is
amended as set forth below:

1. The authority citations for Part 101
continues to read as follows:

Authority: Secs. 1102, 1128, and 1128A of
the Social Security Act (42 U.S.C. 1302
13204-7 and 42 U.S.C. 1320a-7a).

2. In § 101.100, paragraph (a) is
revised to read as follows:

§101.100 Basis and purpose.

(&) Basis. This part implements
sections 1128(c) and 1128A of the Social
Security Act (42 U.S.C. 1370a-7(c) and
1320a-7a).

3. In § 101.106, paragraphs (c) (1) and
(2) are revised to read as follows:

§ 101,106 Determinations regarding the
amount of the penalty and assessment.

(¢) As guidelines for determining the
amount! of the penalty and assessment
to be imposed, for every item or service
subject to a determination under
§ 101.102:

(1) If there are substantial or scveral
mitigating circumstances, the aggregate
amount of the penalty and assessment
should be set at an amount sufficiently
below the maximum permitted by
§ 101.103 and § 101.104, to reflect that
fact.

(2) If there are substantial or several
aggravating circumstances, the
aggregate amount of the penalty and
assessment should be set at an amount
sufficiently close to or at the maximum
permitted by § 101.103 and § 101.104, to
reflect that fact,

4. In § 101.115, paragraph (b)(5) is
revised to read as follows:

§101.115 Authority of ALJ.

(b) The AL] shall have the authority
to:

- . . . .

(5] Issue subpoenas in hearings
involving Medicare and Medicaid
claims.

5. In § 1011186, paragraph (b)(2) is
revised to read as follows:

§101.116 Rights of parties.

(b) ...

(2)(i) In all hearings, it shall be the
obligation of each party to produce for
examination any person, along with
such documents as may be requested. at
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the time and place, and on the date set

forth in & notice to appear as witness, if

hat party has control over such person.
(ii} In hearings involving Medicare

nd Medicaid claims, a notice to appear

as wilness may be accompanied by an

adminigtrative subpoena. A party who

desires the issuance of a subpoena shall,

not less than 15 days prior to the time
fixed for a hearing, file with the AL} a
written request therefor, designating the
witness{es) or document(s) to be
produced and deseribing the address
and location thereof with sufficient
purticularity to permit such witness{es)
or document(s) to be found. A subpoena
issued under this section shall be in the
name of the Secretary. The party
requesting the subpoena shall pay the
cost of service and the fees and the
mileage of any witnesses so
subipoenisd, as provided in 28 US.C.
1821, Subpoenas shall be served by the
party requesting issuance in the manner
provided in § 205(d) of the Act. A check
for witness fees and mileage shall
accompany the subpoena when served.
When a subpoena is issued on behalf of
the Inspector General, a check for
witness fees and mileage need not
iccompany the subpoena when served.

» »

Catalog of Federal Domestic Assistance
Programs, No. 15.714, Medical Assistanoe
rogram; No, 13973, Medicare-Hospital

urance Program: and No. 13.744, Medicare-

ppiementury Medical Insurince Program)
Duted: Muy 3. 1985
R.P'. Kusserow,

pector General, Bugartment of Heolth and
Humuan Sexvices,

Approved: july 29, 1985

Margarat M, Heckler,

Secretary.

|[FR Doc. 85-216877 Filed 9-12-85; 8:45 nm|
BILLING CODE 4150-04-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 216
[Docket No. 50943-5043)

Regulations Governing the Taking and
Importing of Marine Mammais

AGENCY: National Marine Fisheries
Service, NOAA, Commaerce.

ACTION: Final rule: technical revocation.

SUMMARY: The National Marine
Fisheries Service (NMFS) issues this
final rule to remove expired material
front its regulations governing the taking
and importing of marine mammals. In
1977, the NMFS published expedited
procedures governing formal hearings in
order to consider in a timely manner, the
merits of issuing a general permit to the
American Tunaboat Association and to
render a decision on or before January 1,
1978. These procedural regulations
expired at the conclusion of that heuring
process and are no longer valid.

EFFECTIVE DATE: September 13, 10485.

FOR FURTHER INFORMATION CONTACT:
T. |. Mcintyre, (Marine Resources
Management Specialist, Office of
Protected Species & Habitat
Conservation, NMFS), 202/634-7529.

SUPPLEMENTARY INFORMATION: On July
13,1977 (42 FR 35967), the NMFS
published expedited procedures
governing conduct during formal
hearings held under section 103(d) of the
Marine Mammal Protection Act. These
expedited procedures were necessary to
assure a decision on the issuance of a
general permit and certificates of
inclusion lo the American Tunaboat
Association by January 1, 1978. These
procedural regulations terminated on
December 23, 1977, the date of
publication of the Director’s final
decision on the matter (42 FR 64548).
This rule serves to remove this expired
material from Chapter 50 of the Code of
Federal Regulations, Part 216,

List of Subjects in 50 CFR Part 216

* Administrative practice and
procedure, Imports, Indians, Marine
mammals, Penalties, Reporting and
recordkeeping requirements,
Transportation.

Dated: September 9, 1985,
Carmen |. Blondin,
Deputy Assistant Admjnistrator for Fisheries
Resource Management, Nationol Marine
Fisheries Service.

PART 216—[{AMENDED]
1. The authority citation for 50 CFR

Part 216 continues to read as follows:

Authority: 16 U.S.C. 1301 ¢/ seq. unless
otherwise stated.

PART 216—APPENDIX [REMOVED]

2. 50 CFR Part 216—Appendix is
hereby revoked and removed.
[FR Doc. 85-22026 Filed 8-12-85; 8:45 am)
BILLING CODE 3510-22-M
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Proposed Rules

This section of the FEDERAL REGISTER
contains notices to the public of the
proposed issuance of rules and
regulations. The purpose of these nofices
is 1o give interested persons an
opportunity to participate in the rule
?ﬂakingprioctomeadopuonofmeﬁnal
es.

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service
7 CFR Part 27

Revised Requirements for Delayed
Certification

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: This rulemaking would
amend the regulation for delayed
delivery of cotton on cotton futures
contracts. The amendment would
simplify the procedure and facilitate the
more orderly and efficient delivery of
cotton for delayed delivery on futures
contracts,

DATE: Comments must be submitted on
or before October 15, 1985.

ADDRESS: Written comments may be
sent to Loyd R. Frazier, Chief, Marketing
Service Branch, Cotton Division,
Agricultural Marketing Service, U.S.
Department of Agriculture, Washington,
D.C. 20250.

FOR FURTHER INFORMATION CONTACT:
Loyd R. Frazier, (202) 447-2147.

SUPPLEMENTARY INFORMATION: This
proposed rule has been reviewed in
accordance with Executive Order 12201
and has been determined not to be a
“major rule” since it does not meet the
griteria for a major regulatory action as
stated in the order. William T. Manley,
Deputy Administrator, AMS has
certified that this action would not have
a significant economic impact on a
substantial number of small entities as
defined by the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.) because the
changes made to the present regulations
would merely simplify the procedure for
delayed delivery on cotton futures
contracts and would result in reduced
paperwork for all size entities. No new
cos!s or additional requirements are
being imposed on the affected industry
or others.

Background

The U.S. Cotton Futures Act [80 Stat.
1841-46; 7 U.S.C. 15b; the “Act")
requires that cotton delivered under
futures contracts shall be in accordance
with the classification as assigned
pursuant to regulations of the Secretary
of Agriculture (7 CFR Part 27) by such
officer or officers of the Government
designated for such purpose.

Under the Act, all cotton delivered
under a futures contract is required to
have, on the date fixed for delivery,
USDA classification certificates
covering the cotton involved in the
transaction. The certificates are issued
by the Cotton Division of AMS and
show the results of the classification of
the cotton as to grade, length of staple,
and micronaire determination (7 CFR
27.39].

There is a procedure allowing for
delayed certification when cotton
classification certificates have not been
issued by delivery day (7 CFR 27.52-58).
In such instances, the regulations
require that the tenderer give notice of
delayed certification to the receiver of
the cotton as well as the Marketing
Services Office, Cotton Division, have
the cotton duly inspected and sampled
by an exchange inspection agency and
have the samples delivered to the
Cotton Division not later than the date
of issuance of the transferable notice of
delivery of cotton subject to a cotton
futures contract. These requirements
would not change under the proposed
amendment.

Proposed Amendment

The present regulation that would be
amended (7 CFR 27.55) requires that, in
lieu of cotton class certificates on
delivery day, the tenderer must present
to the Area Director, Cotton Division a
written notice identifying each bale and
stating its grade to the best of the
tenderer's knowledge and belief. This
writlen notice is otherwise known as the
"deliverer's class". This notice is then
validated by a Cotton Division
representative indicating that written
notice of delayed delivery has been
made and samples were received by the
Marketing Services Office prior to the
date of giving the transferable notice of
delivery to the receiver of the cotton,
The tenderer must deliver the written
notice to the receiver of the cotton along
with the warehouse receipt for each
bale, Presently, prior to issuing cotton

Federal Register
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class certificates, the warehouse
receipts must be returned to the
Marketing Services Office for
appropriate processing and then, in turn,
returned to the receiver.

The Cotton Division, in consultation
with the New York Cotton Exchange,
has determined that this procedure
could be simplified by eliminating the
written notice by the Area Director,
Cotton Division. Instead the tenderer
would present to the receiver a receipt
issued by an exchange inspection
agency which inspects and samples
cotton that is pending certification. This
receipt would certify that the warehouse
receipts have been received by the
exchange inspection agency that they
represent cotton weighed and sampled
in an approved warehouse and that the
warehouse receipts are in custody of the
Cotton Division. It is the exchange
inspection agency’s receipt that could be
delivered to the receiver of the cotton on
delivery day in lieu of cotton class
certificates and the warehouse receip!s,
The new procedure would eliminate the
need for a deliverer's class and, the
need for repetitive procedure. It will also
eliminate the requirement of the receiver
having to return warehouse receipls to
the Cotton Division for certification
when the classing is completed as they
will remain in USDA custody.

The Department proposes to make
this change by completely revising
§ 27.55 of the cotton futures regulations.
In addition, § 27.56 which describes
certain obligations of the person making
the tender in regard to timely delivery of
class certificates to the receiver after
issuance would be removed since the
requirements provided therein would be
revised and incorporated into the
proposed § 27.55. References lo delivery
of cotton class certificates by a specified
hour would be deleted in favor of
language which would require that
tenderer furnish the cotton class
certificates upon issuance by the
Marketing Services Office,

Changes in §§ 27.47 and 27.52, of the
regulations are being proposed to delete
references to § 27.56, which would be
removed under this proposal.

List of Subjects in 7 CFR Part 27

Classification, Cotton, Micronaire,
Samples, Spot markets.

Accordingly, it is proposed to amend
the regulations of 7 CFR Part 27
governing cotton classification under
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cottan futures legislation as shown. The
l'able of Contents would be amended
iccordingly.

PART 27—[AMENDED]

1. The authority citation for Part 27
continues to read as follows:

Authority: 90 Stat. 1841-1846; 7 U.S.C. 15b,

§§27.47 and 27.52 [Amended)

2.1n §§ 27.47 and 27.52 it is propesed
to remove all references to “27.56" an
replace it with "27.55",

3. Section 27.55 would be amended by
revising it to read as follows:

§27.55 Requirements in lieu of cotton
class certificates on delivery day.

If on the morning of the delivery day
specified in the transferable notice the
cotton class certificates covering the
cotton Involved are not ready for
delivery when called for, the tenderer of
the cotton shall present to the receiver a
receipl issued by an exchange
inspection agency certifying that
warehouse receipts, listed by lot
numbers, representing cotton weighed
and sampled in-an approved warchouse
under the supervision of such agency,
have been received by the exchange
inspection agency and are in the
custody of the Cotton Division
Marketing Services Office where
certification requests are required to be
filed. The requirements of §§ 27.52-27.55
shall be complied with prior to delivery
by the tenderer of the agency’s receipt to
the receiver, Upon issuance by
Marketing Services Office, the tenderer
shall furnish to the receiver the cotton
class certificates complying with the
regulations in this subpart, showing the
cotton to be tenderable on a basis grade
contract.

£27.56 [Removed]
4. Suction 27.56 would be removed.
Dated: September 9, 1985.
William T. Manley,
Deputy Administrator, Marketing Programs.
[FR Doc. 85-21907 Filed 9-12-85; 8:45 am)
PILLING CODE 3410-02-M

7 CFR Part 51

U.S. Standards for Grades of Kiwifruit

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: This action would amend the
voluntary United States Standards for
Grades of Kiwifruit. The Kiwifruit

\ Growers of California have requested

that the grade standards be amended by
changing the shape requirement for the
U.S. Fancy grade, the application of
telerances section, revising the
requirements of the definition of fairly
uniform in size, and adding a section
establishing the sample size used for
grade determination. The Agricultural
Marketing Service has the
responsibility, in cooperation with
industry, to maintain current grade
standards.

DATE: Comments must be received on or
before October 15, 1985.

ADDRESS: Interested persons are invited
to submit written comments concerning
the proposal. Comments must be sent in
duplicate to the-Docket Clerk, Fruit and
Vegetable Division, Agricultural
Marketing Service, U.S. Department of
Agriculture, Room 2069, South Building,
Washington, D.C. 20250. Comments
should reference the date and page
number of this issue of the Federal
Register and will be made available for
public inspection in the office of the
Docket Clerk during regular business
hours,

FOR FURTHER INFORMATION CONTACT:
Francis J. O'Sullivan, Fresh Products
Branch, Fruit and Vegetable Division,
Agricultural Marketing Service, U.S.
Department of Agriculture, Washington,
DC 20250, (202) 475-3125.
SUPPLEMENTARY INFORMATION: This rule
has been reviewed under USDA
Procedures and Executive Order 12291
and has been designated as a
“nonmajor” rule. It will not result in an
annual effect of $100 million or more.
There will be no major increase in cost
or prices for consumers; individual
industries; Federal, State, or local
government agencies; or geographic
regions. It will not result in significant
effects on competition, employment,
investments, productivity, innovations,
or the ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets,

William T. Manley. Deputy
Administrator, icultural Marketing
Service, has certified this action will not
have a significant economic impact on a
substantial number of small entities, as
definad by the Regulatory Flexibility
Act, Pub. L. 96-354 (5 U.S.C. 601},
because it reflects current marketing
practices.

The voluntary United States
Standards for Grades of Kiwifruit
became effective September 1982.
Recently the Kiwifruit Growers of
California requested that the standards
be amended to change the shape
requirement in the U.S, Fancy grade and
the application of tolerances, to redefine

fairly uniform in size and to add a
section for sample size.

The U.S. Fancy grade requires fruit to
be well formed. Due to varying degrees
of shape encountered over the years, it
is felt that well formed is too restrictive.
This proposal would allow U.S. Fancy or
U.S. No. 1 to be fairly well formed.

Recenlt changes in marketing practices
include packing kiwifruit in consumer
size conlainers. The present application
of tolerances section applies to
individual containers but does not make
a distinction for consumer containers.
This proposal would bring the
application of tolerances in line with
current industry practices.

A provision would be added to the
application of tolerances permitting one
fruit which is frozen or affected by
decay in any consumer container,
provided that the average percentage of
defects for the entire lot not exceed lot
tolerances. Present application of
tolerances allows two such fruit in any
container provided the average for the
entire lot does not exceed the tolerance.

The present standards define "fairly
uniform size" to mean that fruit in any
container may nol vary more than %
inch in diameter. Industry has pointed
out that limiting diameter variation to
only % inch for large size fruit is too
resirictive. Therefore, this proposal
incorporates a sliding scale approach to
the problem by allowing a greater
variation in diameter for larger fruit than
for fruit of smaller size. For fruit in
containers numerically marked to
denote size, fairly uniform in size would
allow a variation of not more than %
inch in sizes 30 or larger, % inch in sizes
31 thru 38, and % inch in sizes 39 and
smaller. A tolerance of 5 percent would
be provided for fruitin any container
which exceeds the-diameter range
specified.

A section would also be added
concerning sample size. Industry in the
last few years has added other types of
conlainers to their standard tray flat,
This section would address sampling for
new and old types of containers,

List of Subjects in 7 CFR Part 51
Agricultural commodities.

PART 51—[AMENDED]

It is proposed that CFR Part 51 be
amended as follows:

1. The authority citation for CFR Part
51 continues to read as follows:

Authority: Secs. 203, 205, 60 Stat, 1087, as

amended, 1090, as amended, 7 U.S.C. 1622,
1624,

2. In Subpart—United Stotes
Standards for Grades of Kiwifruit, the
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table of contents thereof would be
revised to read as follows:

Subpart—United States Standards for
Grades of Kiwifruit

See.

51.23356
51.2336
51.2337
51.2338
51.2339

Grades.

Tolerances.

Application of tolerances.

Standard pack.

Definitions, !

512340 Classification of defects.

51.2341 Sample size for grade
determination.

§51.2335 [Amended]
3. Section 51.2335 paragraph (a){1)(vi)
would be revised to read as follows:

I
{vi) Fairly well formed.

§51.2337 [Amended]

4. Section 51.2337 paragraph (a) would
be revised to read as follows:

(#) Individual samples shall not have
more than double a specified tolerance
except that at least two defective
specimens may be permitted in any
container: Provided, that not more than
one fruit which is frozen or affected by
decay be permitted in any container 3
pounds or less; and, Provided further,
that the averages for the entire lot are
within the tolerances specified for the
grade.

§51.2338 [Amended]

5. Section 51.2338 paragraph (d) would
be revised to read as follows:

{d) “Fairly uniform in size” meens that
frait in containers marked numerically
to denote size may not'vary in diameter
more than % inch (12.7mm) in sizes 30
or larger; %% inch (9.5mm) in sizes 31
through 38; and % inch (6.4mm) in sizes
39 or smaller. Not more than 5 percent,
by count, of the fruit in any container
may exceed the diameter range
specified.

§51.2339 [Amended]

8. Section 51.2338 would be amended
by removing the definition for “Well
formed.”

7.7 CFR Part 51 would be emended by
adding a new section reading as follows:

§51.2341 Sample size for grade
determination.

For fruit place-packed in tray pack
caontainers, the sample shall consist of
the contents of the individual container.
For fruit jumble-packed in volume-filled

containers, the sample shall consist of at
least 50 fruit. When individual
containers contain at least 50 fruit, each
individual sample is drawn from one
container. When individual containers
contain less than 50 fruit, a sufficient
number of adjoining conlainers are
opened to form a 50-fruit sample.

Done in Washington, D.C. on Septomber 9,
1985,
William T. Manley,
Deéputy Administrator, Marketing Programs.
{FR Doc, 85-21908 Filed 9-12-85; 8:45 am]
BILUING COOE 3410-02-M

NATIONAL CREDIT UNION
ADMINISTRATION

12 CFR Part 748

Report of Crime or Catastrophic Act

AGENCY: National Credit Union
Administration (NCUA).
ACTION: Proposed rule.

SUMMARY: This proposed rule is a
revision of § 748.1 (b) and (c¢) of the
NCUA Rules and Regulations, requiring
that all federally insured credit unions
prepare, complete and, within 7 business
days, report suspected criminal activity
on NCUA Form 2362 (Criminal Referral
Form—Long Form) or NCUA Form 2363
(Criminal Referral Form—Short Form) to
the NCUA regional director, the U.S,
Altorney, and the Federal Bureau of
Investigation. In general, the long form is
to be used to report suspected criminal
activity involving probable loss of
$10,000 or greater, whereas the short
form is to be used 1o report suspected
criminal activity involving actual or
probable loss of less than $10,000. This
revised rule results in support of and
cooperation with the U.S. Department of
Justice's effort. along with that of other
financial insitution regulators to
implemen! a criminal referral program to
improve the detection, the investigation,
and the prosecution of fraud in financial
institutions.

DATE: Comments must be received on or
before October 15, 1985,

ADDRESS: Send comments to Rosemary
Brady, Secretary, National Credit Union
Administration Board, 1776 G Street,
NW., Washington, DC 204506,

FOR FURTHER INFORMATION CONTACT:
Wilmer A, Theard, Directar, Division of
Examination, Telephone Number (202)
3571065,

SUPPLEMENTARY INFORMATION: This
revised rule resulls in support of and
coopersation with the U.S. Department of
Justice's effort, along with that of other
financial institution regulators to

implement a criminal referral program to
improve the detection, the investigation,
and prosecution of fraud in financial
institutions. In 1984, there have been an
unprecedented number of financial
institution failures which may be
attributed largely to criminal misconducl
by insiders. The rule is revised only lo
the extend of segregating the reporting
of crimes and catastrophies, with no
changes resulting for the reporting of the
latter but requiring the use of NCUA
Forms 2362 and 2363 for the reporting of
suspected criminal activity.

Due to the reporting required by the
Department of Justice and the FBI, the
content of the forms follows closely the
uniform standard questions required
from all financial institutions, However.
terms common to credit union
operations have been used wherever
possible.

Request For Comments

The NCUA Board requests public
comments concerning the guidance it
believes will be necessary to implement
this program and on any other issues
relating to criminal reporting by
federally insured credit unions.

Regulatory Procedures

The NCUA Board hereby certifies thal
this rule will not have a significant
economic impact on credit unions. As
indicated by the FBI's 1884 statistics,
only 172 violations were reported and
investigated In federally insured credit
unions.

Paperwork Reduction Act

The information collection
requirements contained in this proposed
rule (NCUA Forms 2362 and 2363) have
been submitted to and approved by the
Oifice of Management and Budget.

List of Subjects in 12 CFR Part 748

Credit unions, Reporting and
recordkeeping requirements, Security
measures.

By the National Credit Union
Administration on the 5th day of Seplember
1985,

Rosemary Brady,
Secrotary of the NCUA Board.

it is proposed to revised 12 CFR Parl
748 to read as follows:

PART 748—REPORT OF CRIME OR
CATASTROPHIC ACT

Sec.

748.0 Security program.

7481 Filing of reports.
Authority: 12 US.C. 1785,
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§748.0 Security program.

(a) Each federally insured credit union
will develop a written security program
within 80 days of the effective date of
insurance.

(b) The security program will be
designed to protect each credit union
office from robberies, burglaries, and
larcenies; to prevent destruction of vital
records as defined in the Accounting
Manual for Federal Credit Unions; and
to assist in the identification of persons
who commit or attempt such crimes.

§748.1 Filing of reports.

(a) Compliance Report. Each federally
insured credit union shall file with the
regional director an annual statement
certifying its compliance with the
requirements of this Part. The statement
shall be dated and signed by the
president or other managing officer of
the credit union. The statement is
contained on the Report of Officials
which is submitted annually by
federally insured credit unions after the
clection of officials. In the case of
federally insured state-chartered credit
unions, this statement can be mailed to
the regional director via the state
supervisory authority, if desired. In any
event, a copy of the statement shall
always be sent to the appropriate state
supervisory authority,

(b) Catastrophic Act Report. Each
federally insured credit union will notify
the regional director within 5 business
days of any catastrophic act that occurs
at its office(s). Within a reasonable time
after the catastrophic act occurs, the
credit union shall ensure that a record of
the incident is prepared and filed at its
main office. In the preparation of such
record, the credit union should include
information sufficient to indicate the
office where the catastrophic act
occurred; when it took place; the amount
of the loss, if any; whether any
operational or mechanical
deficiency(ies) might have contributed
to the catastrophic act; and what has
been done or is planned to be done to
correct the deficiency(ies).

(c) Criminal Referral Form. Each
federally insured credit union will notify
the NCUA regional director, the U.S.
Attorney, and the FBI within 7 business
days of any crime that occurs at its
office{s), utilizing NCUA form 2362 for
suspected criminal activity involving
probable loss of $10,000 or greater or
NCUA form 2363 for suspected criminal
activity involving actual or probable
loss of less than $10,000.

[FR Doc. 85-21792 Filed 9-12-85; 8:45 am]
BILLING CODE 7535-01-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 182
[Docket No. 81N-0314)

Sulfiting Agents; Proposal To Revoke
GRAS Status for Use of Fruits and
Vegetables Intended To Be Served or
Sold Raw to Consumers

Correction

In FR Doc, 85-19282 beginning on page
32830 in the issue of Wednesday, August
14, 1985, on page 32833, second column,
eighth line, remove the word "are" at the
end of the line.

BILLING CODE 1505-01-M

21CFR Part 314
[Docket No. 84N-0101]

New Drug and Antibiotic Application
Review; Proposed User Charge

Correction

In FR Doc. 85-18657 beginning on page
317286 in the issue of Tuesday, August 6,
1935, make the following corrections:

1. On page 31728, second column, in
the twelfth line, “*20847" should read
“20857"".

2. On the same page, third column, in
the thid paragraph, the thirteenth line,
"OIAA" should read "IOAA",

3. On page 31728, third column,
second complete paragraph, third line
fmmdlhe bottom, "F.d" should read
“F.2d".

§314.50 [Corrected]

4. On page 31731, third column, in
§ 314.50(i), fifth line, “195" should read
*1985",

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Part 1
[LR-110-80]

Income of Foreign Governments;
Withdrawal of Notice of Proposed
Rulemaking

AGENCY: Internal Revenue Service,
Treasury.

ACTION: Withdrawal of notice of
proposed rulemaking.

SUMMARY: This document withdraws the
notice of proposed rulemaking relating
to income of a foreign government from

loans and real property subject to net
leases under section 892 that appeared
in the Federal Register on July 22, 1980
(45 FR 48921). The proposed
amendments are being withdrawn for
further consideration of the subject
malter,

FOR FURTHER INFORMATION CONTACT:
Nerman Dobynes Hubbard of the
Legislation and Regulations Division,
Office of Chiefl Counsel, Internal
Revenue Service, 1111 Constitution
Aveénue, NW., Washington, D.C. 20224,
Attention: CC: LR:T (LR-110-80), 202~
566-3289, not a toll-free call.

SUPPLEMENTARY INFORMATION:
Background

This document withdraws the notice
of proposed rulemaking under section
892 that appeared in the Federal
Register on July 22, 1980 (45 FR 48921).
The notice proposed regulations on
income of foreign governments under
two provisions that were reserved under
paragraph (c)(2)(i) of § 1.892-1 when
final regulations under section 892 of the
Internal Revenue Code of 1954 were
published in the Federal Register on July
22,1980 (45 FR 48882), The proposed
amendments to paragraph (c)(2) (i) of
§ 1.892-1, if adopted, would have
eslablished the circumstance under
which the making of loans or holding of
nel leases on real property would have
been considered to be investment
activities. Foreign governments are
exempt from United States income tax
on income from investment activities.
The proposed amendments are being
withdrawn for further consideration of
the subject matter. In that regard a study
project is being established. Pending the
conclusion of the study project and the
later issuance of regulations, the two
provisions that were reserved under
paragraph (c)(2) {i) of § 1.892-1 shall
remain reserved.

Drafting Information

The principle author of this document
is Nerman Dobynes Hubbard of the
Legislation and Regulations Division,
Office of Chief Counsel, Internal
Revenue Service, However, personnel
from other offices of the Internal
Revenue Service and Treasury
Department participated in developing
this document both in matters of
substance and style.

Withdrawal of Proposed Amendments

The proposed amendments to 26 CFR
Part 1, relating to income of a foreign
governmen! from loans and real
property subject to net leases under
section 802 and published in the Federal
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Register on July 22, 1980 (45 FR 48921),
are hereby withdrawn.

Ro~~oe L. Egger, |r.,

Commissioner of Internal Revenue,

[FR Doc. 85-21985 Filed 8-12-85; 8:45 am|
BILLING CODE 4320-01-M

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 917

Public Comment and Opportunity for
Public Hearing on a Modification to the
Kentucky Permanent Regulatory
Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Proposed rule.

SuMMARY: OSM is announcing
procedures for the public comment
period and for a public hearing on the
substantive adequacy of certain
program amendments submitted by the
Commonwealth of Kentucky as a
modification to the Kentucky permanent
regulatory program (hereinafter referred
to as the Kentucky program) under the
Surface Mining Control and Reclamation
Act of 1977 (SMCRA).

The amendments pertain to: Inspector
authority to write Orders for Cessation
and Immediate Compliance; hearing
officer’s discretion to deny intervention
to certain parties; alternative
enforcement actions; and, the definition
of “substantial legal and financial
commitments”.

Except for the amendment pertaining
to alternative enforcement, these
amendments respond to a Judgmen! and
Order issued on August 20, 1885, by the
Unpited States District Court for the
Eastern District of Kentucky at
Frankfort, in the case entitled Sierra
Club, Cumberland Chapter, et al, vs.
James G. Watt, et al.

This notice sets forth the times and
locations that the Kentucky program and
the proposed amendment are available
for public inspection, the comment
period during which interested persons
may submit written comments on the
proposed program elements, and the
procedures that will be followed
regarding the public hearing.

DATES: Written comments nol received
on or before October 15, 1985, will not
necessarily be considered.

If requested, a public hearing on the
proposed modifications will be held on
October 8, 1985 beginning at 10:00 a.m.

at the location shown below under
“ADDRESSES."

ADDRESSES: Writlen comments should
be mailed or hand delivered to: W. H.
Tipton, Direcort, Lexington Field Office,
Office of Surface Mining, 340 Legion
Dirve, Suite 28, Lexington, Kentucky
40504,

If a public hearing is held its location
will be at: The Harley Hotel, 2143 North
Broadway, Lexington, Kentucky 40505.
FOR FURTHER INFORMATION CONTACT:
W. H. Tipton, Director, Lexington Field
Office, 340 Legion Drive, Suite 28,
Lexington, Kentucky 40504; Telephone:
(606) 233-7327,

SUPPLEMENTARY INFORMATION:

L Public Comment Procedures
Availability of Copies

Copies of the Kentucky program, the
proposed modifications to the program,
a listing of any scheduled public
meetings and all written comments
received in response to this notice will
be available for review at the OSM
Offices and the Office of the State
regulatory authority listed below,
Monday through Friday, 8:00 a.m. to 4:00
p.m., excluding holidays.

Lexington Field Office; Office of Surface
Mining, 340 Legion Drive, Suite 28,
Lexington, Kentucky 40504.

Office of Surface Maining, Reclamation
and Enforcement, Room 5124, 1100 L
Street, NW., Washington, DC 202490,

Bureau of Surface Mining, Reclamation
and Enforcement, Capitol Plaza
Tower, Third Floor, Frankfort,
Kentucky 40601,

Pursuant to 30 CFR 732.17(h)(2)(ii),
each requestor may recelve, free of
charge, one single copy of the proposed
amendment by contacting OSM's
Lexington Field Office listed under
“ADDRESSES."

Written Comments

Written comments should be specific,
pertain only to the issues proposed in
this rulemaking. and include
explanations in support of the
commenter's recommendations.
Comments received after the time
indicated under "DATES" or at
locations other than the Lexington,
Kentucky Field Office will not
necessarily be considered and included
in the Administrative Record for the
final rulemaking.

Public Hearing

persons wishing to comment at the
public hearing should contact the person
listed under “FOR FURTHER INFORMATION
CONTACT" by the close of business ten
working days before the date of the

hearing. If no one requests to comment
at the public hearing, the hearing will
not be held.

If only one person requests to
comment, a public meeting, rather then a
public hearing, may be held and the
results of the meeting included in the
Administrative Record.

Submission of written statements at
the time of the hearing is requested and
will greatly assist the transcriber,
Submissions of written statements in
advance of the hearing will allow OSM
officials to prepare appropriate
questions,

The public hearing will continue on
the specified date until ail persons
scheduled to comment have been heard.
Persons in the audience who have not
been scheduled to comment and wish to
do so will be heard following those
scheduled. The hearing will end after all
persons scheduled to comment and
persons present in the audience who
wish to comment, have been heard.

Public Meeting

Persons wishing to meet with OSM
representatives to discuss the proposed
amendment may request a meeting at
the OSM office listed in ADDRESSES by
contacting the person listed under “FOR
FURTHER INFORMATION CONTACT."”

All such meetings are open to the
public and if possible, notices of
meetings will be posted in advance in
the Administrative Record. A written
summary of each public meeting will be
made a part of the Administrative
Record.

IL. Background on the Kentucky State
Program
. On December 30, 1981, Kentucky
resubmilted its proposed regulatory
program to OSM. On April 13, 1982,
following a review of the proposed
program as outlined in 30 CFR Part 732,
the Secretary approved the program
subject to the correction of 12 minor
deficiencies. The approval was effective
upon publication of the notice of
conditional approval in the May 18, 1982
Federal Register (47 FR 21404-21435).
Information pertinent to the genera!
background on the Kentucky State
program, including the Secretary's
findings, the disposition of comments
and a detailed explanation of the
conditions of approval of the Kentucky
program can be found in the May 18,
1982 Federal Register notice.

I1l. Submission of Program Amendments

On August 29, 1885, Kentucky
submitted program amendments to
modify requirements pertaining to:
inspector authority to write Orders for
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Cessation and Immediate Compliance;
the hearing officer’s discretion to deny
intervention where the petitioner's
interest is adequately represented by
existing parties; alternative enforcement
actions to be taken under certain
circumstances; and the definition of
“substantial legal and financial
commitment."

Except for changes pertaining to
alternative enforcement actions, the
amendments respond to three
requirements in the Judgment and Order
issued August 20, 1985, in the case
entitled Sferra Club, Cumberland
Chapter, et al, vs. James G.Watt, et al
(E.D. Ky., 1985).

Briefly, the proposed modifications
and citations are:

1. Kentucky proposed to modify the
language in paragraph D of Section II of
its state program plan entitled “Field
Enforcement Procedures.” The
modification would delete the
qualifications applied to inspectors
empowered to issue Orders for
Cessation and Immediate Compliance,
and would grant authority to all
inspectors and other qualified field
personnel to issue such orders.

2. Kentucky proposes to amend 405
KAR 7:090, section 12(3) to delete the
introductory clause “unless the
petitioner's interest is adequately
represented by existing parties,” so that
the section would require the hearing
officer to grant intervention where the
petitioner had a statutory right to
initlate the proceeding in which he
wishes to intervene or has an interest
which is or may be adversely affected
by the outcome of proceeding.

3. Kentucky proposes to modify 405
KAR 7:090 section 11(2)(a) to include
four alternative enforcement actions to
be taken when a permittee’s failure to
abate a viclation extends more than 30
days beyond the abatement period in
the notice or order.

4. Minor editorial changes are
proposed in 405 KAR 7:080.

5. Kentucky proposes to modify the
definition in 405 KAR 24:030 Section 2(2)
of "substantial legal and finanical
commitmenis™ to require the existence
of a long term coal contract. Kentucky
proposes further modification to Section
2(2) to clarify requirements and “to more
fully reflect the current federal
definition at 30 CFR 762.5, and to comply
with the Secretary of the Interior's
inlerpretation regarding ‘existing mines’
as discussed in the July 15, 1985
Memorandum Opinion in Flannery
Round IIL"

Therefore, the Director, OSM is
seeking public comment on the
adequacy of the proposed program
amendments. Comments should

specifically address the issue of whether
the proposed amendments are in
accordance with SMCRA and no less
effective than its implementing
regulations.

IV. Additional Determinations

1. Compliance with the National
Environmental Policy Act

The Secretary has determined that,
pursuant to section 702(d) of SMCRA, 30
U.S.C. 1292(d), no environmental impact
statement need be prepared on this
rulemaking.

2. Executive Order No. 12291 and the
Regulatory Flexibility Act

On August 28, 1981, the Office of
Management and Budget (OMB) granted
OSM an exemption from sections 3, 4, 7
and 8 of Executive Order 12291 for
actions directly related to approval or
conditional approval of State regulatory
programs. Therefore, for this action
OSM is exempt from the requirement to
prepare & Regulatory Impact Analysis
and this action does not require
regulatory review by OMB.

The Department of the Interior has
determined that this rule would not have
a significant economic effect on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 &¢. seq.). This rule would not
impose any new requirements; rather, it
would ensure that existing requirements
established by SMCRA and the Federal
rules would be met by the State.

3. Paperwork Reduction Act
This rule does not contain information
collection requirements which require

approval by the Office of Management
and Budget under 44 U.S.C. 3507.

List of Subjects in 30 CFR Part 917
Coal mining, Intergovernmental
relations, Surface mining, Underground
mining.
Dated: September 9, 1985.
Robert E. Boldt,
Acting Director. Office of Surface Mining.
[FR Doc. 85-21014 Filed 9-12-85;'8:45 am|
BILLING CODE 4310-05-M

30 CFR Part 925

Missouri Permanent Regulatory
Program

AGENcY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Proposed rule.

SUMMARY: OSM is seeking comment on
Missouri's request to further extend the
deadline for Missour to promulgate and

submit rules governing the training,
examination and certification of
blasters. On August 6, 1984, Missouri
requested for a one-year extension to
develop and adopt a blaster certification
program. On October 26, 1964, OSM
granted Missouri a one-year extension
to August 6, 1985. On August 4, 1985,
Missouri requested another one-year
extension for the development of a
blaster certification program. All States
with regulatory programs approved
under the Surface Mining Control and
Reclamation Act of 1877 (SMCRA or the
Act) were required to develop and adopt
a blaster certification program by March
4, 1984. Section 850.12{b) of OSM's
regulation provides that the Director,
OSM, may approve an extension of time
for a State to develop and adopt a
program upon & demonstration of good
cause,

DATE: Comments nol received by
October 15, 1985, at the address below
will not necessarily be considered.

ADDRESS: Written comments should be
mailed-or hand delivered to Mr. Charles
E. Sandberg, Field Office Director,
Kansas City Field Office, Office of
Surface Mining, 1103 Grand Avenue,
Professional Building, Room 502, Kansas
City, Missouri 64108.

FOR FURTHER INFORMATION CONTACT:
Mr. Charles E. Sandberg, Field Office
Director, Kansas City Field Office,
Office of Surface Mining. 1103 Grand
Avenue, Professional Building, Room
502, Kansas City, Missouri 64106;
Telephone: (816) 374-5527.

Supplementary Information:

On March 4, 1983, OSM issued final
rules effective April 14, 1983,
establishing the Federal standards for
the training and certification of blasters
at 30 CFR Chapter M (48 FR 9486).
Section 850,12 of these regulations
stipulates that the regulatory authority
of each State with an approved program
under SMCRA shall develop and adopt
a program o examine and certify all
persons who are directly responsible for
the use of explosives in a surface coal
mining operation within 12 months after
approval of a State program or within 12
months after publication date of OSM's
rule at 30 CFR Part 850, whichever is
later. In the case of the Missouri
program, the applicable is 12 months
after publication date of OSM's rule, or
March 4, 1984,

On August 6, 1984, Missouri advised
OSM that it would be unable to meet the
August 6, 1984, deadline and requested
an extension to develop and adopt a
blaster certification program. On
October 26, 1984, OSM granted Missouri
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an extension to August 6, 1885 {49 FR
43055).

On Augusl 4, 1985, the Director of the
Missouri Land Reclamation Commission
advised OSM tha! the State would
require another extension of time to
submit its blaster training and
examination program (Administrative
Record MO-282). He stated the reason
for the extension is to provide the
necessary time for: (1) Contract
negotiations with consultants to
establish certification procedures and a
test; [2) preparation of appropriate
procedures and tes!; (3) incorporation of
the certification procedures and test
format in the Missouri Code of
Regulations, and (4) gaining approval of
the State program amendment.

OSM is seeking comment on the
State's reques! for additional time to
develop and adopt a blaster certification
program. Section 850.12{b) of OSM's
regulations provides that the Director,
OSM, may approve an extension of time
for a State to develop and adopt a
program upon a demonstration of good
cause,

Additional Delerminations

1. Compliance with the National
Environmental Policy Act

The Secretary has determined that,
pursuant to section 702(d) of SMCRA, 30
U.S.C. 1292(d), no environmental impact
statement need be prepared on this
rulemaking.

2. Executive Order No. 12291 and the
Regulatory Flexibility Act

On August 28, 1981, the Office of
Management and Budget (OMB] granted
OSM an exemption from Sections 3, 4, 7,
and 8 of Executive Order 12291 for
actions directly related to approval or
conditional approval of State regulatory
programs. Therefore, this action is
exempt from preparation of a Regulatory
Impact Analysis and regulatory review
by OMB. The Department of the Interior
has determined that this rule would not
have a significant economic effect on a
substantial number of small entities
under the Regulatory Flexibility Act (5
11.S.C. 601 et seq.). This rule would not
impose any new requirements; rather, it
would ensure that existing requirements
established by SMCRA and the Federal
rules would be met by the State.

3. Paperwork Reduction Act

This rule does not contain information
collection requirements which require
approval by the Office of Management
and Budge! under 44 U.S.C. 3507,

List of Subjects in 30 CFR Part 925

Coal mining, Intergovernmental
relations, Surface mining, Underground
mining.

Dated: September 8, 1985,

Robert E. Boldt,

Acting Director, Office of Surfoce Mining.
[FR Doc, 85-21913 Filed 9-12-85; 8:45 am|
BILLING CODE 4310-05-M

DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part 117
[CGD7-85-40]

Drawbridge Operations Regulations;
Atlantic Intracoastal Waterways,
Florida

AGENCY: Coast Guard, DOT.
ACTION: Proposed rule.

SUMMARY: Al the request of Flordia
Department of Transportation the Coast
Guard is considering a change to the
regulations governing the Port Orange
and Coronado Beach Bridges by
permitting the number of openings to be
limited during certain periods. This -
proposal is being made because
vehicular traffic has increased. This
action should accommodate the needs of
vehicular traffic yet still provide for the
reasonable needs of navigation.

DATE: Comments must be received on or
before October 28, 1985,

ADDRESSES: Comments should be
mailed to Commander (oan), Seventh
Coast Guard District, 51 SE. 1st Avenue,
Miami, Flordia 33130. The comments
and other materials referenced in this
notice will be available for inspection
and copying at 51 SW. 1st Avenue,
Room 816, Miami, Florida. Normal office
hours are from 7:30 a.m. to 4 p.m.,
Monday through Friday, except
holidays. Comments may also be hand-
delivered to this address.

FOR FURTHER INFORMATION CONTACT:
Mr. Walt Paskowsky, (305) 350-4103.
SUPPLEMENTARY INFORMATION:
Interested persons are invited to
participate in this proposed rulemaking
by submitting written views, comments,
data, or arguments. Persons submitting
comments should include their names
and addresses, identify the bridge, and
give reasons for concurrence with or any
recommended change in the proposal.
Persons desiring acknowledgment that
their comments have been received
should enclose a stamped, self-
uddressed postcard or envelope.

The Commander, Seventh Coast
Guard District, will evaluate all
comunications received and determine a
course of final action on this proposal.
The proposed regulations may be
changed in light of comments received.

Drafting Information

The drafters of this notice are Mr.
Walt Paskowsky, Bridge Administration
Specialist, project officer, and
Lieutenant Commander Ken Cray,
project attorney,

Discussion of Proposed Regula!lonﬁ

The Coronado Beach bridge now
opens on signal at all times. The Port
Orange bridge does likewise except
between 7:30 a.m. and 8:30 a.m. and
between 4:30 p.m. and 5:30 p.m., Mopday
through Saturday, when the bridge need
open only at 30 minute intervals, This
proposal would revise the existing Port
Orange regulations by making them
effective Monday through Friday only
and establish seasonal weekend
regulations for both bridges.

The proposed new weekend
regulations would be effective between
March 15 and October 15 annually and
would apply between 10 a.m. and 6 p.m..
Saturdays, Sundays, and federal
holidays. During these periods the Port
Orange bridge would be authorized to
open only al 20 minute intervals and the
Coronado Beach bridge at 15 minute
intervals. These timed openings should
virtually eliminate back-to-back
(multiple) draw openings which are a
major factor in vehicular traffic
congestion. The 15 and 20 minute
intervals selected correspond to existing
vessel traffic palterns and, for the
Coronado Beach bridge, take into
account the existing timed openings at
the nearby Harris Saxon bridge.

The Coast Guard recently (50 FR
27026) proposed a revision to 33 CFR
117.261 which would authorize ‘on
demand" draw openings for certain
large vessels, delete weather related
exemplions at certain bridges, and
incorporate minor editorial changes.
Since the revised format of this recent
proposal is continued in today's
proposal, paragraph designations do not
coincide with those now in the Code of
Federal Regulations.

Economic Assessment and Certification

These proposed regulations are
considered to be non-major under
Executive Order 12291 on Federal
Regulations and nonsignificant under
the Department of Transportation
regulatory policies and procedures (44
FR 11034; February 26, 1979).
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Tess—e
The economic impact of this proposal  ENVIRONMENTAL PROTECTION Department of Health &
is expected to be so minimal that a full AGENCY Environmental Control, 2600 Bull
regulatory evaluation is unnecessary. Street, Columbia, South Carolina
We conclude this becasue the 40 CFR Part 271 29201, (803) 758~5681
regulations exempt tugs with tows. [SW~4 FRL-2898-6] ADDRESSES: Written comments or

Since the economic impact of this
proposal is expected to be minimal, the
Coast Guard certifies that, if adopted, it
will not have a significant economic
impact on a substantial number of small
entities,

List of Subjects in 33 CFR Part 117
Bridges.
Proposed Regulations

In consideration of the foregoing, the
Coast Guard proposes to amend Part 117
of Tille 33, Code of Federal Regulations,
as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

1. The authority citation for Part 117
continues to read as follows:

Authority: 33 U.S.C, 469; 48 CFR 1.46 and 33
CFR 1.05-1(g).

2. In § 117.261 paragraphs (g} and (h)
are proposed to be revised to read as
follows:

§ 117.261 Atantic intracoastal Waterway
from St. Marys River to Miami

(8) SR AIA bridge, mile 835.5 at Port
Orange. The draw shall open on signal;
exceplt that, from 7:30 a.m. to 8:30 8.m.
and 4:30 p.m. to 5:30 p.m. Monday
through Friday except federal holidays,
the draw need open only at 8 a.um. and §
p.m. Fram March 15 through October 15
from 10 aum. to 6 pim. Saturdays,

Sundays and federal holidays the draw .

need only open on the hour, 20 minutes
past the hour and 40 minutes past the
hour.

th) Coronado Beach bridge, mile 845
at New Smyrma Beach. The draw shall
open on signal; except thal, from March
15 through October 15 from 10 a.m. to 6
pan, Saturdays, Sundays and federal
holidays the draw need open only on the
hour, quarter-hour, half-hour, and three-
quarter hour.

Dated: August 28, 16885,
R.P. Cueroni,

Rear Admiral, U.S. Coast Guurd, Commandaor,
Seveath Coast Guard District.

[FR Doc. 85-21833 Filud 9-12-85; 8:45 im)
BILLING CODE 4910-14-M

South Carolina; Final Authorization of
State Hazardous Waste Management
Program

AGENCY: Environmental Protection
Agency.

AcTiON: Notice of Tentative
Determination of Application of South
Carolina for Final Authorization,
Comment Period and Availability of
Public Hearing.

SUMMARY: In July 1984, the State of
South Carolina applied for final
autharization under the Resource
Conservation and Recovery Act
{RCRA). EPA reviewed South Carolina’s
application and made & tentative
decision on October 25, 1984, that South
Carolina's hazardous waste program
satisfied all of the requirements
necessary to qualify for final
authorization (49 FR 42959). On June 5,
1985, the South Carolina hazardous
waste law was amended to establish
increased fees for disposal of hazardous
waste generated outside the State.

This natice solicits public comment on
whether the higher fees for disposal of
hazardous wastes generated outside the
State unreasonably restrict, impede, or
operate as a ban on the free movement
of hazardous wastes. Information
available to EPA does no! indicate that
the statutory change will unreasonably
restrict or impede the movement of
hazardous waste, and the Agency
therefore is issuing a second tentative
determination reaffirming its original
decision to authorize the State program,
PATES: All written comments an South
Carolina’s amended law must be
received by the close of business on
October 15, 1985. A public hearing is
scheduled for October 21, 1985. The
Regional Administrator may cance! the
public hearing if sufficient public
interest is not expressed by October 18,
1985, If you wish to find out whether a
public hearing will be held, write or
telephone the contact person(s) listed
below after October 18, 1885,

Otis Johnson, Chief, Waste Planning
Section, Residuals Management
Branch, Waste Management Division,
Environmental Protection Agency, 345
Courtland Street, NE, Atlanta, Georgia
30365, (404) 831-3016; or

Mr. Robert E. Malpass, Chief, Bureau of
Solid and Hazardous Waste
Management, South Carolina

indication of interest in EPA's holding a
public hearing must be sent to Mr. Otis
Johnson, EPA Region IV, Residuals
Management Branch, 345 Courtland St.
NE, Atlanta, CA 30365. EPA will hold a
public hearing at 7:00 p.m., on October
21, 1985 at the Dennis Building: 1000
Assembly Street, Roam 149, Columbia,
South Carolina.

Copies of the amended law are
avallable for inspection and copying
during business hours 8:00 a.m. to 5:00
p.m. at EPA Region 1V, or DHEC.

FOR FURTHER INFORMATION CONTACT:
Patricia Herbert, EPA Region IV,
Residuals Management Branch, 345
Courtland St. NE, Atlanta, Georgia
30365, phone: (404) 881-3016, F1'S: 257~
3016, or Robert E. Malpass, South
Carolina Department of Health and
Environmental Control, 2600 Bull Street,
Columbia, South Carolina 29201, phone:
(803) 758-5681,

SUPPLEMENTARY INFORMATION:
A. Background

Section 3008 of the RCRA allows EPA
to authorize a State hazardous waste
program to operate in the State in lieu of
the Federal hazardous waste program,
subject to the limitations on its authority
imposed by the Hazardous and Solid
Wasle Act Amendments of 1984 (Pub. L.
98-618, Nov, 8, 1084). Authorization is
granted by EPA if the State's program
meets the following criteria: (1) It is
“equivalent” to the Federal program, (2]
it is “consistent” with the Federal
program and other Stale programs, and
(3) it provides for adequate enforcement
(Section 3006(b) 42 U.S.C. 6226(b}), The
Agency's implementing reguluations at
Title 40 Code of Federal Regulations (40
CFR) §§ 271.5 and 271.20 establish
procedures for reviewing a State’s
application,

Under 40 CFR 271.5{c), the review
period including public participation
shall begin again upon receipt of a
revised submission which materially
changes the State's application. Under
§ 271.20(d), the Regional Administrator
must give notice of the State's
submission and the Agency's evaluation
of it in the Federal Register for the
public to consider and comment on
during a 30 day period. A public hearing
mgy also be held if sufficient public
interest is expressed. The Reglonal
Administrator may announce in the
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nolice on the public comment period the
date and place for the public hearing.
The notice may specify that the Regional
Administrator may cancel the public
hearing if sufficient public interest in a
hearing is not expressed.

3. South Carolina

South Carolina submitted an
application for final authorization in July
1984. On Octaber 25, 1985 (49 FR 42959)
EPA made the tentative determination
that South Carolina’s hazardous waste
program satisfied the requirements for
final authorization. However, before
EPA made a final decision, South
Carolina amended its Hazardous Waste
Management Act (1985 Act No. 436, June
5, 1985).

South Carolina imposes a higher fee
on land disposal of hazardous waste
generated outside the State than it
imposes on waste generated inside the
State. The Act amended section 44-56-
170 to raise the fee for land disposal of
wastes generated within the State from
$5,00 to $13.00 per ton. For land disposal
of wastes generated outside the State,
the fee was raised from 87.50 per ton to
either $18.C0 per ton or to the fee amount
that would be charged for land disposal
of wastes by the State in which the
wastes were generated, whichever is
higher.

The question which must be settled
before EPA grants final authorization is
whether the South Carolina fee schedule
renders the State program inconsistent
with the Federal program and other
State programs, Under § 271.4(a) a State
program is deemed inconsistent if it *. .,
unreasonably restricts, impedes, or
operates as a ban on the free movement
across the State border of hazardous
waste from or to other States for
treatment, storage or disposal at
facilities authorized to operate under the
Federal or an approved State
program . . .."

EPA believes that higher fees for out-
of-State wastes should not be
encouraged. We are concerned that such
fees may discourage wastes from going
to the most appropriate facility.
However, we do not believe that South
Carolina's fee schedule violates
§ 271.4(a). The State has informed EPA
that the fee imposed constitutes a
“relatively small percentage” of the
actual cost of disposal and would not
unreasonably restrict or impede
movement of hazardous waste. EPA has
no evidence to suggest that South
Carolina’s new fees will unreasonably
restrict, impede, or operate as a ban on
the transportation of hazardous waste
into the State.

Unless EPA receives information that
shows that the law unreasonably

restricts, impedes or operates as a ban
on the importation of hazardous waste,
EPA will make a final decision lo
approve the State's application for final
authorization. Comments are therefore
requested on whether the revised South
Carolina law meets the consistency
requirements of § 271.4(s).

In making a final determination on
South Carolina’s final authorization
application, EPA will consider
comments received at the hearing or
during the public commen! period. The
EPA expects to make a final decision by
November 15, 1985 on whether to
approve South Carolina's program and
will give notice of it in the Federal
Register. The notice will include a
summary of the reasons for the final
determination and a response to all
major comments.

Compliance with Executive Order 12291

The Office of Management and Budget
has exempted this rule from the
requirements of section 3 of Executive
Order 12291.

Certification Under the Regulatory
Flexibility Act

Pursuant to the provisions of 5 U.S.C.
605(b), I hereby certify that this
authorization will not have a significant
economic impact on a substantial
number of small entities. The
authorization suspends the applicability
of certain Federal regulations in favor of
the State program, thereby eliminating
duplicative requirements for handlers of
hazardous waste in the State. It does not
impose any new burdens on small
enlities, This rule, therefore, does not
require a regulatory flexibility analysis.

List of Subjects in 40 CFR Part 271

Administrative practice and
procedure, Confidential business
information, Hazardous materials
transportation, Hazardous waste, Indian
lands, Inter-governmental relations,
Penalties, Reporting and recordkeeping
requirements, Water pollution contral,
Water supply.

Authority

The notice is issued under the
authority of section 2002(A), 3006, and
7004(b) of the Solid Waste Disposal Act
as amended 42 U.S.C. 6912(A), 8926,
6974(b). EPA Delegation 8-7,

Dated: September 9, 1985,

Jack E. Ravan,

Regional Administrator.

[FR Dac. 85-22061 Filed 8-12-85; 8:45 am]
BILLING CODE 6560-50-M

40 CFR Part 721
[OPTS-50534; TSH FRL-2848-7)

Halogenated-N-(2-Propenyl)-N-
[Substituted Phenyl] Acetamide;
Proposed Determination of Significant
New Uses

Correction

In FR Doc. 85-20304, beginning on
page 34500, in the issue of Monday,
August 26, 1985, make the following
correction:

On page 34504, third column,

§ 721.54(b)(1), the second line should
read “requirements of § 721.17,
importers and",

BILLING CODE 1505~01-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Office of the Secretary
42 CFR Part 420
45 CFR Part 101

Medicare Program; Physician Fee
Freeze Sanctions

AGENCY: Office of the Secretary.
ACTION: Notice of proposed rulemaking.

SUMMARY: This notice of proposed
rulemaking sets forth OIG procedures
for the imposition of civil money
penalties and Medicare program
exclusions on physicians who choose
nol to be participating physicians and
who raise charges to Medicare
beneficiaries in violation of the freeze
on such fees contained in Section 2306
of Pub. L. 98-369 (the Deficit Reduction
Act of 1984). The proposed rule also
modifies existing regulations to permit
the OIG to impose civil money penalties
and assessments on those who choose
to be participating physicians under the
Medicare program and who violate their
participation agreements as set forth in
Section 2306. This regulation does not
pertain to HCFA's responsibility for the
Physician Fee Freeze.
DATES: To assure consideration
comments must be received by October
15, 1985.
ADDRESSES: Address comments to:
Olffice of Inspector General, Department
of Health and Human Services,
Attention: LRR-1, 330 Independence

* Avenue, SW., Room 5246, Washington.
D.C. 20201.

If you prefer, you may deliver

comments te Room 52486, 330
Independence Avenue, SW.,
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Washington, D.C. In commenting please
refer to file code LRR-1. Agencies and
organizations are requested to submit
comments in duplicate, Comments will
be available for public inspection
approximately two weeks from today in
Room 5643, 330 Independence Avenue,
S.W., Washington, D.C., on Monday
through Friday of each week from 9:00
a.m. to 5:00 p.m. Phone Number (202)
472-5270.

FOR FURTHER INFORMATION CONTACT:
James Patton, (301) 594-3957.

SUPPLEMENTARY INFORMATION:
L Violation of the Physician Fee Freeze
A. Background

Section 2306 of Pub. L. 98-369 added
to the Social Security Act (“the Act") a
new section 1842(b)(4), which imposes a
freeze on Medicare reimbursement for
physician services for a period,
currently fifteen months, beginning July
1, 1984, and a new section 1842(h),
which establishes a participation
program for physicians and suppliers. It
also added to the Act a new section
1842(j), which provides that if a non-
participating physician knowlingly and
willfully bills Medicare beneficiaries
during the fifteen month period
beginning July 1, 1884, for charges in
excess of such physician's actual
charges for the calendar quarter
beginning April 1, 1984, the Secretary
may: (1) Exclude the physician from
Medicare program participation for up
to five years; (2) impose a civil money
penalty and assessment as described in
Section 1128A of the Act; or (3) impose
both the exclusion and the monetary
penalty.

B. Detection and Referral of Violations

HCFA will refer cases for possible
sanction and/or civil monetary action to
the OIG. The method for making
referrals to the OIG is set forth in
procedures that have been established
by the Health Care Financing
Administration (HCFA). These
procedures are not part of this
regulation and are provided as
information only,

HCFA has issued instructions that
require the carrier to perform routine
monitoring of the charges of
nonparticipating physicians and
investigate related beneficiary
compliants (Medicare Part B
Intermediary Letter 84-6). These
instructions detail procedures for issuing
@ warning notice to a physician when
the carrier believes that a violation has
occurred.

The physician, at that time, has the
opportunity to provide to the carrier a
written explanation setting forth the

reasons why the physician believes that
the charges were not in violation of the
freeze. If a physician does not provide
adequate justification for the increased
charges, the carrier will be required to
determine if the physician thereafter
corrects his or her billing practices
based on the warning notice, If the
physician takes corrective action, there
will be no further development of the
case. However, if the carrier detects a
continuation of the suspected violations,
the carrier will perform additional
investigation. Where appropriate, the
case will be referred to the OIG for a
determination under the sanction and
penalty authorities. This process, the
responsibility of HCFA, is not of this
regulation.

C. Exclusion and Monetary Penalty
Determinations

The responsibility for making
determinations of civil monetary
penalties and assessments or exclusions
rests with the OIG. The OIG will
determine the nature and extent of the
sanctions based on criteria, such as the
severity and frequency of the violations
and the impact of the violations on
Medicare beneficiaries. The Conference
Report accompanying the Act noted that
the Secretary will “exercise this
authority vigorously but prudently,
applying sanctions commensurate with
the offense," and that penalties will be
imposed “on physicians who are serious
violators of the program."” The
Conference Report also provided
guidance on the factors to be considered
by the Secretary in determining the
sanction to impose. These factors
include: (1) Whether there is a pattern of
increased charges; (2) the extent to
which patients faced (incurred)
increased costs as a result; and (3)
whether the amounts of the increased
costs are significant (H.R. Rep. No. 98-
861, 98th Cong., 2nd Sess., 1314 (1984)
(Conference Report)). The OIG will
consider these factors in its
determination process.

We have included in this proposed
regulation a new section 42 CFR 420.102
which states that the OIG will use, with
minor conforming changes, the
procedures with respect to determining
the length of the exclusion and the
amount of the monetary penalty and
assessment that are contained in the
existing regulations pertaining to fraud
and abuse determinations. In addition,
the notification, effectuation, and appeal
procedures under the existing
regulations will be used for the fee
freeze provisions. The existing
regulations for exclusions are contained
in 42 CFR Part 420 and, for civil money
penalties, in 45 CFR Part 101.

Section 2306 of the Deficit Reduction
Act requires that exclusions from the
Medicare program based on violations
of the fee freeze may be for a period not
exceeding five years. We are
implementing this provision in 42 CFR
420.103 of these proposed regulations.

It should be noted that any physician
excluded from program participation
under this section will not be
automatically reinstated into Medicare
program participation until application
for reinstatement is made under
procedures contained in 42 CFR 420.130
through 420.136. However, we are
modifying our reinstatement procedures
to state that where the exclusion for
violations of the freeze has been for five
years the OIG must automatically
approve an application for
reinstatement. If the physician is also
excluded for a longer period of time -
under another sanction provision the
five year maximum exclusion period
would not be applicable.

The Act also provides that an
exclusion will not be imposed if the
physician is a sole community physician
or the sole source of essential
specialized services in a community. We
are implementing this provision in
§ 420.103 of these proposed regulations.
As a practical matter, in making
sanction determinations the OIG has
always taken into account the effect
that the sanction would have on
beneficiary access to health care
services. We will, however, take special
care to insure that no exclusions are
imposed against a sole community
physician or a physician who is
providing essential specialized services.
Where we determine that such a
physician has violated the fee freeze, we
will impose only a monetary penalty
and assessment.

D. Issues Related to Beneficiary
Liability

The Department of Health and Human
Services has established procedures that
insure that beneficiaries are informed of
exclusion actions and are protected
from liability arising out of the fact that
such services provided by an excluded
physician are no longer reimbursable
under Medicare (42 CFR 420.115). HCFA
will cantinue to use those procedures.
Whenever a beneficiary submits a claim
for items or services furnished by an
excluded party, HCFA pays the first
claim and immediately sends a notice to
the beneficiary éxplaining that the party
has been excluded. HCFA will pay for
services furnished to that beneficiary by
the excluded party for up to 15 days
after the date on the beneficiary notice.
It should be noted, however, that if an
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excluded party submits or causes to be
submitted a claim for services furnished
after the effective date of the exclusion,
the OIG may impose a monetary penalty
and assessment against the party.
Implementation of this provision is a
HCFA responsibility and is not
contained as part of this regulation.

Section 1842(j)(4) of the Act permits
the Secretary to reimburse the
beneficiary, out of any monetary penalty
or assessment collected, for the amount
of the excess charges billed by the
sanctioned physician to that beneficiary.
This responsibility also rests with
HCFA, and is not contained as a part of
this regulation.

IL. Violations of the Participation
Agreement

Section 2306 of the Deficit Reduction
Act also enacted section 1842 (h) and (i)
of the Act. These sections are
specifically designed to establish a
participating physician and supplier
program under Medicare.

A participating physician or supplier
is one who voluntarily enters into an
agreement to accept assignment for all
services provided to Medicare patients
during the period covered by the
agreement. Under assignment, the
approved charge determined by the
Medicare program is the full charge for
the service. The approved charge is the
total of the Medicare payment and the
applicable deductible and coinsurance
amounts,

The participating physician or
supplier would be in violation of the
participation agreement if the party
collected or attempted to collect from
the beneficiary any amount in excess of
the applicable deductible and
coinsurance. A participating physician
or supplier would also be in violation of
the sgreement if the party refused to
accept assignment for an item or service
that is reimbursable under Medicare.

Section 2308 of the Deficit Reduction
Act also amended sections 1128(A)(a)(2)
and 1877(d) of the Social Security Act-to
provide that if a participating physician
or supplier violates the participation
agreement, the party may be subject to
civil money penalties and assessments,
or criminal prosecution. The OIG will
impose civil money penalties and
assessments using the procedures
contained with 45 CFR Part 101. We
have modified 45 CFR 101,102 of the
regulations, which sets forth the basis
for imposing penallies, to include
violations of a participation agreement
as a basis for imposing penalties.

L Impact Analysis
Executive Order 12291

We have determined that these
proposed regulations do not meet the
criteria for & major rule as defined by
section 1(b) of Executive Order 12291
because they will not have an annual
effect on the economy of $100 million or
more; cause a major increase in costs or
prices for consumers, government
agencies, industry, or a geographic
region; or cause significant adverse
effects on business or employment. We
do not expect these regulations to have
such an effect.

Regulatory Flexibility Analysis

The Regulatory Flexibility Act of 1980
(Pub. L. 96-354, 5 U.S.C, 604(a}) requires
that each Federal agency prepare, and
make available for public comment, a
regulatory flexibility analysis when the
agency issues certain regulations that
would have a significant economic
impact on a substantial number of small
businesses. The analysis is intended to
explain what effect the regulatory action
by the agency would have on small
businesses and other small entities and
to develop lower cost or burden
alternatives. The law on which these
regulations are based is specific, and
there is little leeway in implementing the
requirements, Some of the sanctions that
the Federal Government will impose as
a result of these regulations will have an
impact on physicians. However, we do
not anticipate that a substantial number
of physicians will be significantly
affected by these proposed regulations,
Therefore, the Secretary certifies that a
regulatory flexibility analysis is not
required for this rulemaking.

Paperwork Reduction Act

Under the Paperwork Reduction Act
of 1880, Pub. L. 96-511, all Departments
are required to submit to the Office of
Management and Budget for review and
approval any reporting or recordkeeping
requirement inherent in a proposed and
final rule. This proposed rulemaking
does not contain information collection
requirements or increase Federal
paperwork burden on the public or
private sector.

IV, Response to Comments

Because of the large number of
comments we expect to receive on
proposed regulations, we cannot
acknowledge or respond to them
individually. However, in preparing the
final rule, we will consider comments
and respond to them in the preamble to
that rule.

List of Subjects
42 CFR Part 420

Abuse, Administration practice and
procedures, Contracts, [Agreements),
Conviction, Convicled, Courts,
Exclusion, Fraud, Health care, Health
facilitites, Health Maintenance
Organization ([HMO), Health
professions, Health Suppliers,
information (Disclosure), Lawyers,
Medicaid, Medicare. Penalties, ,
Reporting and Recordkeeping
requirements, Supervision, Utilization
and Quality Control Peer Review
Organizations (PRO).

45 CFR Part 101

Penalties, Medicare, Medicaid,
Administrative practice and procedures,
Archives and records, Grant programs—
}s]ocila'l“prosrams, Maternal and Child

ealt

TITLE 42—PUBLIC HEALTH

A. 42 CFR Chapter IV, Part 420 is
groposed to be amended as set forth
elow:

PART 420—PROGRAM INTEGRITY

1. The authority citation for Part 420 is
revised to read as follows:

Authority: Secs. 1102, 1128, 1842(j), 1862{d),
1862{e), 1866(b)(2) (D), {E), and [F), 1871,
1902{a){39), and 1903(i)(2} of the Social
Security Act (42 U.S.C. 1302, 1320a-7, 1395(j),
1395y(d), 1395y[«), 1385cc(b)(2) (D). (E). and
{F). 1395hh, 1398a[a)(38), and 1388b(i)(2)).
unless otherwise noted.

2. The Table of Contents for Subpart B
is amended by adding entries for
§§ 420.102 and 420.103.

Subpans—zxduclonorSuaponm
Services, and Other Individuals

Sec.

- » » - »

420.102 Sanction for violation of the freeze
on physician charges.

420103 Exclusion for violation of the freeze
on physician charges.

3. In Subpart B, the authority citation

and § 420.100 is revised to read as

follows:

Subpart B—Exciusion or Suspension
of Practitioners, Providers, Suppliers
of Services, and Other individuals

Authority: Secs. 1102, 1128, 1842(j), 1862(d},
1862{e), 1866(b)(2) (D). (E), and (F), 1671,
1902{a }{39), and 1903(i)(2) of the Social
Security Act (42 U.S.C. 1302, 1320a-7,
1395u(j), 1385y(d) 1395y(=), 1985cc(b)(2) (D).
(E), and (F), 1395hh, 1396a{a)(39), and
1396b{i)(2))
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§420.100 Basis and scope.

This subpart implements Sections
1128, 1842(j), and 1862 (d) and (e) of the
act. It sets forth criteria and procedures
for (a) excluding practitioners,
providers, and suppliers of services who
have defrauded of abused the Medicare
program or, for those physician
practitioners who are not participating
physicians, who have violated the
billing restrictions of section 1842(j) of
the Act, and (b) for suspending
practitioners and other individuals
convicted of crimes related to their
participation in the delivery of medical
care or services under the Medicare,
Medicaid, or the social services
programs. It also specifies the appeal
rights of a suspended individual and the
procedures for reinstatement of
excluded and suspended individuals.
The procedures set forth in § 420.101
through 420,115 also apply to
terminations of provider agreements
under § 489.53(a) (6), (7). or (8) of this
chapter, .

4. Subpart B is amended by adding
new §§ 420.102 and 420.103 to read as
follows:

§420.102 Sanctions for violations of the
freeze on physician charges.

{a) Whenever the OIG determines that
a physician, who is not a participating
physician under section 1842(h) of the
Act, has during the statutory period of
the freeze (1) provided services to a
beneficiary and (2) knowingly and
willfully billed that beneficiary for
actual charges that are in excess of the
physician's actual charges for the
calendar quarter beginning on April 1,
1984, the CIG may exclude the physician
from program participation for a period
of up to five years, impose a monetary
penalty or assessment against the
physician, or both.

(b) If the OIG makes a determination
under paragraph (a) of this section that
involves a monetary penalty or
assessment, the OIG will use the penalty
determination, notification. effectuation,
and appeal procedures contained in 45
CFR 101.100 through 101.133.

(¢) If the OIG makes a determination
under paragraph (a) of this section and
proposes to exclude a physician from
Medicare program participation without
imposing a monetary penalty or
assessment, the OIG will use the
determination, notification, effectuation.
appeal, and reinstatemen! procedures
conlained in § 420,100 through § 420.115
and § 420.130 through § 420.134.

§420.103 Exclusion for violations of the
freeze on physician charges.

(a) In excluding a physician under
§ 420,102, the exclusion period

determined under § 420.114 may not
exceed five vears.

(b) The OIG will not impose an
exclusion if it determines that the
physician is the sole source of essential
specialized service or a sole community
physician,

5. In Subpart B, § 420.134 is amended
by adding a new paragraph (e) to read
as follows:

§420.134 Notice of action on request for
reinstatement.

(e) The OIC must automatically
reinstate a physician excluded only on
the basis of § 420,102 if that exclusion
has been in effect for five (5) yvears.

TITLE 45—PUBLIC WELFARE
B. 45 CFR, Subtitle A, Part 101 is

proposed to be amended as set forth
below:

PART 101—CIVIiL MONEY PENALTIES
AND ASSESSMENTS

1. The authority citation for Part 101 is
revised to read as follows:

Authority: Secs. 1102, 1128, 1128A and
1842(j) of the Social Security Act (42 US.C.
1302, 1320a~7 and 42 U.S.C. 1320a-7a and
1395u(j)).

2. In § 100.100(a), paragraph {a) is
revised to read as follows.

§101.100 Basis and purpose.

(a) Basis. This part implements
sections 1128(c), 1128A, and 1842(j) of
the Social Security Act (42 U.S.C. 1320a-
7(c), 1320a-7a, and 1395u(j)).

3. In § 100,102, is amended by revising
paragraph (b) to read as follows:

§ 101.102 Basis for civil money penalties
and assessments,

(b) The Department may impose a
penalty against any person whom it
determines in accordance with this part:

(1) Has presented or caused to be
presented a request for payment in
violation of the terms of:

(i) An agreement to accept payments
on the basis of an assignment under
section 1842(b)(3)(B)(ii) of the Act;

(ii) An agreement with a State agency
not to charge a person for an item or
service in excess of the amount
permitted to be charged; or

(iii) An agreement to be a
participating physician or supplier under
section 1842(h) (1); or

(2) Is a non-participating physician
under section 1842(j) of the Act and has
knowingly and willfully billed
individuals enrolied under Part B of
Title XVIII of the Act, during the
statutory period of the freeze, for actual

charges in excess of such physicians,
actual charges for the calendar quarter
beginning on April 1, 1984.

{Catalog of Federal Domestic Assistance
Programs, No. 13.744, Medicare-
Supplementary Medical Insurance Program)
Dated: May 3, 1985,
Approved: July 24, 1985,
R.P. Kusserow,
Inspeclor General, Department of Health and
Human Services.
Margaret M. Heckler,
Secretary.
[FR Doc. 85-21981 Filed 9-12-85; 8:45 am|
BILLING CODE 4150-04-M

DEPARTMENT OF THE INTERIOR
Bureau of Land Management
43 CFR Part 2200

Procedures for Exchanges Involving
Fee Federal Coal

AGENCY: Bureau of Land Management,
Interior.

ACTION: Proposed rulemaking.

SUMMARY: This proposed rulemaking
would establish procedures and
standards by which fee coal exchanges
being processed by the Bureau of Land
Management would be reviewed by the
Department of Justice. It would allow
Bureau field officials to integrate
Department of Justice consideration of
the anti-trust consequences of such
proposed exchange(s) into their decision
as to whether an exchange is in the
public interest.

DATE: Comments should be submitted
by October 15, 1985. Comments
postmarked or received after the date
sel out above may not be considered
during the decisionmaking process on
the issuance of a final rulemaking.

ADDRESS: Comments should be sent to:
Director (140), Bureau of Land
Management, 1800 C Street NW.,
Washington, D.C. 20240.

Comments will be available for public
review in Room 5555 of the above
address during regular business hours
(7:45 a.m. to 4:15 p.m.), Monday through
Friday.

FOR FURTHER INFORMATION CONTACT:
David Hemstreet, (202) 343-8693

or
Robert C. Bruce, (202) 343-8735.
SUPPLEMENTARY INFORMATION: The
Commission on Fair Market Value
Policy for Federal Coal Leasing
recommended that the Bureau of Land
Management pursue fee coal exchanges
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“more vigorously. but in a careful and
prudent manner, to consolidate Federal
and non-Federal coal lease holdings of
equivalent value into logical mining
units.” Although the Commission did not
recommend that the Department of
Justice review fee coal exchanges, its
report recognized the controversial
nature of such exchanges and the
allegation from some that, in certain
situations, such exchanges may have
anti-frust consequences. In its response
to the Commission Report, the
Department of the Interior, among other
things, recognized that a major concern
in fee coal exchanges is their possible
anti-trust consequences. The
Department’s response stated that the
Bureau will routinely request a review
by the Department of justice when
processing fee coal exchanges. The
proposed rulemaking would provide the
procedures that would be followed by
the Bureau when referring coal
exchanges to the Department of Justice
for review.

The proposed rulemaking would
provide for a public meeting on a fee
coal exchange proposal shortly after its
receipt or initiation. The public meeting
would be open to comment on &ll public
interest factors of such exchange. The
public is asked to specifically comment
on whether the public meeting should be
held early in the exchange process, as
provided in the proposed rulemaking, or
with the issuance of the notice of realty
action near the end of the exchange
process.

Another issue on which public
comment is requested is whether the
final rulemaking should provide a
minimum size threshold below which no
anti-trust review would be required. A
100-million ton increase in a private
party's marketable reserves has been
s sted as that threshold.

e principal author of this proposed
rulemaking is David Hemstreet, Division
of Lands, Bureau of Land Management,
assisted by the staff of the Office of
Legislation and Regulatory
Management, Bureau of Land
Management.

It is hereby delermined that this
rulemaking does not constitute a major
Federal action significantly affecting the
quality of the human environment and
that no detailed statement pursuant to
section 102(2)(C) of the National
Environmental Policy Act of 1969 (42
U.S.C. 4332(2)(C)) is required.

The Department of the Interior has
determined that this document is not a
major rule under Executive Order 12291
and will not have a significant economic
effect on a substantial number of small
entities under the Regulatory Flexibility
Act {5 U.S.C. 601 et seq.).

The proposed rulemaking would
provide a procedure for Department of
Justice review of the anti-trust
considerations of any fee coal exchange
being processed by the Bureau of Land
Management. The advice of the
Department of Justice on anti-trust
consequences would become a
component of the Bureau field official's
determination as to whether a proposed
exchange, whether for a large or small
concern is in the public interest.

The infermation collection
requirements that would be imposed by
this proposed rulemaking would be
exempl from clearance by the Office of
Management and Budget under 44 U.S.C.
3508 because there would be fewer than
10 respondents per year, with the
respondents rarely exceeding 2 in most
years.

List of Subjects in 43 CFR Part 2200

Administrative practice and
procedure, National forests, Public
lands, Public lands—classification,
Public lands—mineral resources.

Under the authority of the Federal
Land Policy and Management Act of
19786, (43 U.S.C. 1701 el seq.), it is
proposed to amend Part 2200, Group
2200, Subchapter B, Chapter II of Title 43
of the Code of Federal Regulations as
set forth below:

PART 2200—{AMENDED]

1. The authority citation for Part 2200
would be revised to read:

Authority: 43 U.S.C. 1715, 1718, 1732 and
1740.

2. Part 2200 is amended by adding a
new subpart 2203 to read:

Subpart 2203—Exchanges Involving Fee

Federal Coal Deposits

Sec.

2203.0-6 Policy.

2203,0-9 Cross references,

22031 Opportunity for public comment and
public meeting on exchange proposal.

2203.2 Submission of information
concerning proposed exchange.

22083 Public meeting.

22034 Consultation with the Attorney
General.

22035 Action on advice of the Attorney
General.

Subpart 2203—Exchanges Involving
Fee Federal Coal Deposits

§2203.0-6 Policy.

When determining whether a fee
exchange of Federal coal deposits is in
the public interest, it is the policy of the
Department of the Interior to consider
whether the exchange will create or
maintain a situation inconsistent with
the Federal anfi-trust laws. The Bureau

of Land Management shall consider the
advice of the Attorney General of the
United States in making the
determination of public interest.

§ 2203.0-8 Cross references.

The authorized officer shall
implement a fee exchange of Federal
coal deposits in compliance with the
requirements of subparts 2200 and 2201
of this title.

§ 2203.1 Opportunity for public comment
and public meeting on exchange proposal,
Upon receipt of a proposal for a fee

exchange of Federal coal deposits, the
authorized officer shall publish a notice
of initiation or notice of receipt of an
exchange proposal as set forth in

§ 2201.2 of this title, which will:

(a) Include a request for public
comments on the public interest factors
of the exchange proposal; and

(b) Set the time and place where a
public meeting will be held to receive
public comments on the public interest
factors of the proposed exchange.

§2203.2 Submission of information
concerning proposed exchange.

(a) Any person submitting a proposal
for a fee exchange of Federal coal
deposits shall submit on a form
approved by the Director, Bureau of
Land Management, specific information
concerning the coal reserves presently
held in each geographic area involved in
the exchange along with a description of
the reserves that would be added or
eliminated by the proposed exchange. In
addition, the person filing a proposed
exchange under this section shall
furnish any additional information
requested by the authorized officer in
connection with the consideration of the
anti-trust consequences of the proposed
exchange.

{b) The authorized officer shall
transmit a copy of the information
required by paragraph (a) of this section
to the Attorney General upon its receipt.

{c) All non-proprietary information
submitted under paragraph (a) of this
section shall be made a part of the
public record on such proposed
exchange. With respect to proprietary
information submitted under paragraph
(a) of this section, only a description of
the type of information submitted shall
be included in the public record.

§2203.3 Public meeling.

Any public meeting held pursuant to
§ 2203.1 of this title shail:

(a) Follow procedures established by
the authorized officer, which shall be
announced prior to the meeting; and

(b} Be recorded and a transcript
prepared, with the transcript and all
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wrilten sebmissions being made a part
of the public record of the proposed

exchange,

§2203.4 Consultation with the Attorney
General,

(a) The authorized officer shall, at the
conclusion of the comment period and
public meeting provided for in § 2203.1
of this title, forward to the Attorney
Ceneral copies of the comments
received in response to the request for
public comments and the transcript and
copies of the written comments received
at the public meeting.

(b} The authorized officer shall allow
thee Attorney General 90 days within
which the Attorney General may advise,
in writing, on the anti-trust
cunsequences of the proposed exchange.

[c) If the Attorney General requests
sdditional information concerning the
proposed exchange, the authorized
officer shall request, in writing, such
information from the person proposing
the exchange, allowing a maximum
period of 30 days for the submission of
the requested information. The 80-day
period provided in paragraph (b) of this
section shall be extended for the period
required to obtaln and submit the
requested information, or 30 days,
whichever is sooner.

(d) if the Attorney General notifies the
uuthorized officer, in writing, that
additional time is needed to review the
anti-trust consequences of the proposed
rxchiange, the time provided in
puragraph (b) of this section, including
uny additional time provided under
paragraph (c) of this section, shall be
cxtended for the period requested by the
Atturney General, If the Attorney
General has not responded to the
reques! for anti-trust review within the
time granted for such review, including
eny extensions thereof, the authorized
officer may proceed with the exchange
withou! the advice of the Attorney
General.

$2203.5 Action on advice of the Attorney
General.

{a) The authorized officer shall make
iy advice received from the Attorney
Ceneral a part of the public record on
the proposed exchange.

{(b) Except as provided in § 2203.4(d)
of this title, the authorized officer shall
not moke & final decision on proposed
exchanga and whether it is in the public
interest until the advice of the Attorney
General has been considered. The
authorized officer shall, in the record of
decision on the proposed exchange,
discuss the consideration given any
idvice received from the Attorney

General in reaching the final decision on
the proposed exchange.

August 12, 1985.

]. Steven Griles,

Deputy Assistant Secretary of the Interior.
|FR Doc. 85-21843 Filed 9-12-85; 8:45 am)
BILLING CODE 4210-84-M

INTERSTATE COMMERCE
COMMISSION

49CFRCh. X
|Ex Parte No. MC-177)

National Industrial Transportation
League—Petition To Institute
Rulemaking on Negotiated Motor
Common Carrier

AGENCY: Interstate Commerce
Commission.

ACTION: Advance notice of proposed
rulemaking.

SUMMARY: On February 25, 1985, the
National Industrial Transportation
League (NITL) filed a petition with the
Commission seeking institution of a
rulemaking proceeding concerning the
reasonableness of unpublished motor
carrier rates that are negotiated
between a shipper and a carrier.
According to NITL, there are an
increasing number of instances where a
shipper who has shipped goods, and
initially has been billed in reliance on a
negotiated rate, is later billed at the
higher published rate due to the carrier's
failure to file the lower negotiated rate
with the Commission. Petitioner
proposes a rule that would provide a
limited judicial defense for a shipper
who is sued for underchanges in those
circumstances. The Commission is
instituting this proceeding to allow the
public to comment on this matter,
including the rule proposed by NITL.
DATE: Comments are due Oclober 15,
1985.

ADDRESSES:

Send an original and 10 coples of
comments to: Ex Parte No, MC-177,
Case Control Branch, Office of the
Secretary, Interstate Commerce  «
Commission, Washington, DC 20423

Send one copy of comments to
petitioner's representative: James E.
Bartley, Executive Vice President, The
National Industrial Transportation
League, 1090 Vermont Avenue, NW,
Suite 410, Washington, DC 20005

FOR FURTHER INFORMATION CONTACT:
Leonard L. Arnaiz, (202) 275-7831
Howell 1. Sporn, (202) 275-7691
SUPPLEMENTARY INFORMATION:
Additional information is contained in

the Commission's decision. To obtain a
copy of the full decision, write to Office
of the Secretary, Room 2215, Interstate
Commerce Commission, Washington,
DC 20423, or call (202) 275-7428.

This action does not appear te affect
significantly the quality of the human
environment or the conservation of
energy resources.

This advance notice is issued under
the authority of 49 U.S.C. 10321, 10701
and 10704; and 5 U.S.C. 553.

Decided: September 5, 1985.

By the Commission, Chairman Taylor, Vice
Chairman Gradison. Commissioners Sterrett,
Andre, Simmons, Lamboley, and Strenio,
Comissioner Andre commented with &
separate expression. Chairman Taylor was
absent and did not participate in the
disposition of this proceeding.

James H. Bayne,

Secretary.

[FR Doc. 85-22008 Filed 8-12-85; 8:45 am|
BILLING CODE 7035-01-M

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service
50 CFR Part 17

Endangered and Threatened Wildlife
and Plants; Extension of Final Rule To
List the Bay Checkerspot Butterfly as
Endangered and To Designate its
Critical Habitat

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule; extension of
deadline and comment period.

SUMMARY: The U.S. Fish and Wildlife
Service (Service) announces thal the
deadline for taking final action on a
proposal to list the bay checkerspot
butterfly (Euphydryas editha bayensis)
and lo designate its critical habital is
extended for a period not to exceed 6
months in order to examine questions
regading the taxonomy and status of this
subsepcies. During the extended period,
the Service will eslablish a scientific
panel to review the information now
available regarding the butterfly. The
public comment period on this proposal
is also extended for 60 days,

DATES: The deadline for final action on
the proposal is now March 11, 1986. The
public comment period is extended until
November 12, 1985,

ADDRESSES: Comments and other
materials concerning the status of the
bay checkerspot butterfly should be sent
to: Regional Director, U.S. Fish and
Wildlife Service, Lloyd 500 Building, 500
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N.E. Multnomah Street, Suite 1692,
Portland, Oregon 97232,

FOR FURTHER INFORMATON CONTACT: Mr,
Wayne S. White, Chief, Division of
Endangered Species, at the above
address (§03/231-6131 or FTS 420-6131).
SUPPLEMENTARY INFORMATION:

Background

The bay checkerspot butterfly
(Euphydras editha bayensis) has been
reduced in both population size and
geographical range. Of 16 colonies
formerly known, 11 have recently
become extinct. Colonies have been
eliminated in the course of freeway
construction, subdivision construction
and the introduction of exotic plants,
and livestock overgrazing coupled with
drought.

On September 11, 1984 (49 FR 35665),
the Service published a proposed rule to
list as endangered and designate critical
habitat for the bay checkerspot
butterfly. The original comment period
for this proposal closed on November
13, 1984. This period was extended on
October 26, 1984 (49 FR 43076), until
November 23, 1084, to allow for a public
meeting that was held in San Mateo,
California, on November 13, 1984. The
comment period was subsequently
reopened on March 14, 1985 (50 FR
10276), at the request of counsel for
United Technologies Corporation (UTC).
Once again, on August 12, 1985 (50 FR
32455), the comment period on this

proposal was extended for a period of
10 days to allow further information to
be entered into the record. On August
16, 1985, representatives of UTC and a
biologist, Dr. Richard Amold, who has
conducted studies of the butterfly under
contract to UTC, mel with officials of
the Department of the Interior to discuss
the status of the subspecies. As a result
of the information and reports prepared
by Dr. Amnold and formally submitted to
the Department al this meeting, the
Service now finds that there is a
substantial scientific disagreement
regarding the sufficiency and accuracy
of the available data supporting the
listing of the butterfly. In particular, Dr.
Arnold has suggested that the bay
checkerspot may be more widespread
than had been believed at the time of
the proposal and has questioned
whether it is subspecifically distinct
from other known populations of the
species farther to the south, When such
a scientific disagreement exists
regarding the interpretation of data
relevant to the listing decision, the 1-
year period within which the Service
must ordinarily take final action on a
proposal to list a species may be
extended for not more than 6 months, in
accordance sith section 4(b)(6)(B)(i) of
the Endangered Species Act [Act). Final
action on the proposal must now be
taken by March 11, 1986. During this
period, a panel will be established,
composed of scientists within the

Service, to review all the available
evidence on the status of the bay
checkerspot butterfly. The period for
public comment on the proposal is also
extended until November 12, 1985.

The Service will consider any
recommendations of the panel and any
further information submitted during the
comment period in determining whather
the bay checkerspot should be listed
and its critical habitat designated, or
whother the proposal should be
withdrawn in accordance with section
4(b)(6)(B)(ii) of the Act,

Author

The primary author of this notice is
Dr. John J. Fay, Office of Endangered
Species, U.S. Fish and Wildlife Service,
Washington, D.C. 20240 (703/235-1795 or
FTS 235-1975).

Authority: Endangered Species Act of 1973
(16 U.S.C. 1531 f seq.: Pub L. 93-205, 87 Stat.
884; Pub. L. 94-359; 90 Stat. 811; Pub. L. 95-
632, 82 Stal, 3751; Pub. L. 96-159; 93 StaL. 1255,
Pub. L. 97-304, 96 Stal. 1411).

List of Subjects in 50 CFR Part 17

Endangered and threatened wildlife,
Fish, Marine mammals, Plants
(agriculture).

Dated: Septomber 10, 1985,

P. Daniel Smith,

Acting Deputy Assistant Secretary for Fish
and Wildlife and Parks.

[FR Doc. 85-22104 Filed 9-11-85; 3:20 pm|
BILLING CODE 4310-55-M
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DEPARTMENT OF AGRICULTURE
Foreign Agricultural Service

Agricultural Export Enhancement
Advisory Group; Meeting

In accordance with the Federal
Advisory Committee Act (5 U.S.C App.
[]. the U.S. Department of Agriculture
announces the following meeting:

Name: Agricultural Export Enhancement
Advisary Group.

Date: October 9, 1985

Nime: 2:00 p.m. (o 4:00 pan,

Place: U.S, Department of Agriculture.

Purpose: To provide sdvice on the
idministration of the Agricultural Export
Enhuncement Program.

Fype of Meeting: Closed,

Reason far Closing: The premature
Hisclosure of information about the proposed
\gricultural Export Enhancemen) Program
would likely significantly frustrate

nplementation of the proposed program

Authority to close meeting: This
ietermination that this meting falls within
exemption 9(b) of the Covernment in the
Sunshine Act was made by the Secretary of
Azriculture pursuant to the provisions of
section 10(d) of the Federal Advisory
Committee Act.

Contact Person: Melvin E. Sims, General
Sules Manager and Assistant Administrator.
V7-5173

Done at Washington, D.C. this 8th day of
Seplember , 1885
Richard A. Smith,

Administrator, FAS.
FR Doc. 85-21098 Filed 8-12-85; B:45 um|
UILLUNG CODE 3410-10-M

Forest Service

Deerlodge National Forest Grazing
Advisory Board; Meeting

The Deerlodge National Grazing
Advisory Board will meet at 10:00 a.m.,
Octaber 10, 1985, In Room 315 of the
Federal Building, corner of Copper and
Main in Buttle, Montana.

Federal Register
Vol. 50, No, 178

Friday, September 13, 1985

The purpose of the meeting will be a
review of the Proposed Forest Plan for
the Deerlodge National Forest.

The Advisory Board meeting is open
to the public. Any member of the public
who wishes to be on the agenda may
submit a written statement and should
contact Tom Griffith at the Deerlodge
National Forest Supervisor's Office.

Frank E. Salomonsen,

Forest Supecvisor.

September 4, 1885,

{FR Doc, 85-21956 Filed 9-12-85; 8:45 sm|
BILLING CODE 3410-11-M

Florida National Scenic Trail Advisory
Council; Meating

Notice is hereby given in accordance
with the Federal Advisory Commitlee
Act that a meeting of the Florida
National Scenic Trall Advisory Council
will be held at 8:00 a.m. on Saturday.
September 28, 1985, at Wakulla Springs
Lodge, Wakulla Springs, Florida 32305,

The purpose of the Florida National
Scenic Trail Advisory Council is to
advise the Searetary of Agriculture on
all matters of planning, management
and development of the Florida National
Scenic Trail. The agenda will include a
discussion of the proposed draft
comprehensive management plan and
tratl symbol.

The members of the Advisory Council
are as follows:

Mr. AT, Andrews, Gainesville, Florida

Mr. John Anthony, Boca Raton, Florida

Mr. Ernest A. Baldini, Cocoa Beach, Florida

Ma. Canstance Bersok, Gainesville, Flerida

Mr. Paul F. Ebersbach, Avon Park Air Force
Range, Florida

Mr. Karl F. Eichhorn, Cocoa Beach. Florida

Mr. Albert G, Gregory. Tallshassee, Florida

Mr. F. Norman Heintz, Talluhassee, Florida

Mr. Roger Hunziker, Lake Butler, Florida

Mr, Jumaes "Pete” Langstalf, Oklawaha,
Floridn

Mr. John Morehead, Homestead, Florida

Mr. John F. O'Meara, Tallahassee, Flarida

Mr. W. James Pace, Lakeland, Florida

Ms. Ethel C. Palmer, Clearwater, Florida

Mr. Friedrich E. H. Schiller, West Patm
Buach, Florida

Mr. John H, Schirard, Sanford, Florida

Mr. Ben Swendsen, Paimdale. Florida

Ms. Robin Will, St. Marks, Florida

The meeting will be open to the
public; however, facilities and space for
accommodating members of the public
are limited. Any member of the public
may file with the Council a written

slatemen! concerning the matters to be
discussed.

Persons wishing further information
concerning the meeting or who wish to
submit written statements may contact
F. Norman Heintz. Recreation Staff
Officer, USDA-Forest Service, National
Forests in Florida, 227 North Bronough
Street, Tallahassee, Florida 32301,
Telephone 904/681-7265. Minutes of the
meeting will be available for public
inspection at the above address
approximately four weeks after the
meeting.

Issued in Tallubassee, Florida on
September 4, 1985,

Don Percival,

Forest Supervisor.

|FR Doc. 85-21957 Filed 9-12-85; 8:45 am|
BILLING CODE 3410-11-M

!

DEPARTMENT OF COMMERCE
International Trade Administration

Electronic Instrumentation Technical
Advisory Committee; Partiaily Closed
Meeting

The Electronic Instrumentation
Technical Advisory Committee was
initially established on October 23, 1473,
and rechartered on January 5, 1984, in
accordance with the Export
Administration Act of 1979 and the
Federal Advisory Commitlee Act.

Time and place: October 3, 1985 at
9:30 a.m., Herbert C. Hoover Building,
Room 3407, 14th and Constitution
Avenue NW,, Washington, D.C. The
meeting will continue to ils conclusion
on October 4, 1985, in Room 3407, the
Herbert C. Hoover Building.

This will be the first meeting of the
EITAC since the enactment of the
Export Administration Amendments Act
of 1985. The Act provides for annual
review of the list and promp! revisions
as may be necessary after each review,
Before begiuning each annual review.
notice shall be made in the Federal
Register, with opportunity during the
review for comment and the submission
of data by interested parties, This data
is to include the availability from
sources outside the United States of
goods and technology comparable to
those subject to export controls. This
meeting will receive such comments,
especially with a view to developing an
annual plan by October, 1985, The
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controle affected will be for multilateral,
unilateral, and for special (bulk)
licensing.

Agenda

1. Introduction of members and guests.

2, Opening remarks by the Chairman,

3. Presentation of papers or comments
by the public.

4. Discussion of recommendations on
1522 lasers for upcoming list review,

3. Discussion of 1558 (vacuum tubes)
to determine the appropriateness of its
coverage by the committes,

Executive Session

6. Discussion of matters properly
classified under Executive Order 12356,
dealing with the U.S. and COCOM
control program and strategic criteria
related thereto,

The General Session of the meeting
will be open to the public and a limited
number of seats will be available. To the
extent time permits, members of the
public may present oral statements to
the Committee. Written statements may
be submitted at any time before or alter
the meeting.

The Assistant Secretary for
Administration, with the concurrence of
the delegate of the General Counsel,
formally determined on February 6,
1984, pursuant to section 10(d) of the
Federal Advisory Committee Act, as
amended by section 5(c) of the
Government in the Sunshine Act, Pub. L.
94409, that the matlers to be discussed
in the Executive Session should be
exempt from the provisions of the
Federal Advisory Committee Act
relating to open meetings and public
participation therein, because the
Executive Session will be concerned
with matters listed in 5 U.S.C. 552b(c)(1)
and are properly classified under
Executive Order 12336.

A copy of the Notice of Determination
to close meetings or portions thereof is
available for public inspection and
copying in the Central Reference and
Records Inspection Facility, Room 8628,
U.S. Department of Commerce,
Telephone: 202-377-4217. For further
information or copies of the minutes
contact Jess M. Bratton 202-377-2583,

Dated: September 10, 1985,

Milton M. Baltas,

Director, Technical Programs Stoff Office of
Export Administration,

|FR Doc. 85-21932 Filed 9-12-85; 8:45 om)
BILLING CODE 3510-D7-M

Importers and Retailers’ Textile
Advisory Committee; Partially Closed
Meeting

A meeting of the Importers and
Retailers’ Textile Advisory Committee
will be held on September 24, 1985, 10:00
a.m., Herbert C. Hoover Building, Room
1412, 14th and Constitution Avenue
NW., Washington, D.C. 20030 (The
Committee was established by the
Secretary of Commerce on August 13,
1963 to advise Department officials of
the effects on import markets of colton,
wool, and man-made fiber textile and
apparel agreements).

General Session: 10:00 a.m. Review of
import trends, international activities,
report on conditions in the market, and
other business.

Executive Session: 11:00 a.m.
Discussion of matters properly classified
under Executive Order 12356 (3 CFR
Part (1982)) and listed in 5 U.S.C. 552b(c)
(1) and (9).

The general session will be open to
the public with a limited number of
seats available. A Notice of
Determination to close meetings or
portions of meetings to the public on the
basis of 5 U.S.C. 553b(c){1) and (c){9) has
been approved in accordance with the
Federal Advisory Committee Act. A
copy of the notice is available for public
inspection and copying in the Cenlral
Facility Room 6628, U.S. Department of
Commerge, [202) 377-3031,

For further information or copies of
the minutes contact Helen L. LeGrande
(202) 377-3737.

Dated: September 9, 1965,

Walter C. Lenahan,

Chairman, Commiltee for the Implementation
of Textilfe Agreements,

|FR Doc. 85-21933 Filed 9-12-85; 8:45 am)
BILLING CODE 3570-0R-M

International Trade Administration

Application for Duty-Free Entry of
Scientific Instrument; Massachusetts

Institute of Technology

This decision is made pursuant to
section 6{c) of the Educational,
Scientific, and Cultural Materials
Importation Act of 1966 (Pub. L. 89-851,
80 Stat. 897; 15 CFR Part 301). Related
records can be viewed between 8:30 AM
and 5:00 PM in Room 1523, U.S.
Department of Commerce, 14th and
Constitution Avenue, NW Washington,
D.C.

Docket No. 85-164. Applicant:
Massachusetts Institute of Technology,
Cambridge, MA 02139. Instrument: NMR
Magnet System, Model 360/89 and
Accessories, Manufacturer: Oxford
Instruments Limited, United Kingdom.
Intended Use: See notice at 50 FR 23171,

Comments: None recelved.

Decision: Approved. No instrument of
equivalent scientific value to the foreign
instrument, for such purposes as it is
intended to be used, is being
manufactured in the United States.

Reasons: The foreign instrument
provides a cryogenic environment, a
stability of better than 5%107* per hour
and a homogeneity (peak-to:peak
variation) of better than 2 X 10°%

the capability of the foreign
instrument described above is pertinent
to the application’s intended purpose.
We know of no domestic instrument or
apparatus of equivalent scientific value
to the foreign instrument for the
application’s intended use.

{Catnlog of Federal Domestic Assistunce
Program No. 11.105, Importation of Duty-Free
Educational and Scientific Materials )

Frank W. Creel,

Statutory Import Programs Stoff.

[¥R Doc. 85-21940 Filed 9-12-85; 8:45 um|
BILLING COOE 3519-05-M

National Oceanic and Atmospheric
Administration

Deep Seabed Mining; Approval of
Exploration License Revision; Ocean
Minerals Co.

AGENCY: National Oceanic and
Atmospheric Administration,
Commerce.

AcTION: Notice of approval of
exploration license revision for Ocean
Minerals Company.

SUMMARY: Pursuunt to the Deep Seabed
Hard Mineral Resources Act and 15 CFR
Part 970, the National Oceanic and
Atmospheric Administration (NOAA) on
August 30, 1985, approved revision
number 1 to Deep Seabed Hard Mineral
Resources Exploration License USA-1
as proposed by the licensee, the Ocean
Minerals Company (OMCO)}, 465 N.
Bernardo Avenue, Mountain View,
California 94043, on May 30, 1965.

FOR FURTHER INFORMATION CONTACT:
John W. Padan or M, Karl Jugel, Ocean
Minerals and Energy Division, Office of
Ocean and Coastal Resource
Management, NOAA, Suite 105, Page 1
Building, 2001 Wisconsin Avenue, NW.
Washington, DC 20235 (202) 653-8257,
Approved:

Dated: September 6, 1965,

Peter L. Tweedl,

Director, Office of Ocean ond Coastal
Resource Management,

|FR Dac. 85-21945 Filed 9-12-85: 8:45 am}
BILLING CODE 3510-12-M
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National Advisory Committee on
Oceans and Atmosphere; Meeting

September 10, 1985,

Pursuant to seclion 10(a)(2) of the
Federal Advisory Committee Act, 5
U.S.C. App. 1 (1982), as amended, notice
is hereby given that the National
Advisory Committee on Oceans and
Atmosphere (NACOA) will hold a
meeting on Monday and Tuesday,
September 30-October 1, 1985. The
meeting will be held in Page Building #1.
Rooms 416 and B-100, 2001 Wisconsin
Avenue, NW., Washington, DC. The
meeting will commence at 9:00 a.m. and
end 4t 5:00 p.m. on September 30 and
commence at 8:30 a.m. and end at 3:30
p.m. on October 1.

The Committee, consisting of 18 non-
Federal members appointed by the
President from academia, business and
industry, public interest organizations,
and State and local governments was
established by Congress by Pub. L. 95-
63 on July 5, 1977. Its duties are to (1)
undertake a continuing review, on a
selective basis, or national ocean policy.
coastal zone management, and the
status of the marine and atmospheric
science and service programs of the
United States; (2) advise the Secretary
of Commerce with respect to the
carrying out of the programs
administered by the National Oceanic
and Atmospheric Administration; and
(3) submit an annual report to the
President and to the Congress setting
forth 4n assessment, on a selective
basis, of the status of the Nation's
marine and atmospheric activities, and
submit such other reports as may from
time to time be requested by the
President or Congress.

The tentative agenda is as follows:

Monday, September 30, 1985

2001 Wisconsin Avenue, NW., Page
Building #1, Rooms 416 & B-100,
Washington, DC

9:00 a.m.~12:00 noon—Plenary

00 a.m.~9:30 a.m.
* Announcements
9:30 a.m.~10:30 a.m.
* Gues! Speaker: TBA
10:30 a.m.~12:30 noon
* Committee Discussion of NOAA
Roles and Missions Study
12:00 noon-1:00 p.m.—Lunch
1:00 p.m~3:00 p.m.—Plenary
1:00 p.m.-2:00 p.m.—Guest Speaker:
Richard E. Hallgren, Assistant
Administrator for Weather Services,
National Oceanic and Atmospheric
Administration. Topic: Roles and
Missions of the National Weather
Service
2:00 p.m.~3:00 p.m.—Guest Speaker:

Joseph O. Fletcher, Assistant
Administrator for Oceanic and
Atmospheric Research, National
Oceanic and Atmospheric
Administration. Topic: Roles and
Missions of the Office of Oceanic
and Atmospheric Research
3:00 p.m.-5:00 p.m.—Panel meetings
3:00 p.m.~5:00 p.m.—Atmospheric
Affairs, Chairman: S. Fred Singer,
Room B-100. Topic: Panel Work
Session. Speakers: None
3:00 p.m.~5:00 p.m.—Exclusive
Economic Zone, Chairman: Lee C.
Gerhard, Room 416. Topic: Panel
Work Session. Speakers: None
5:00 p.m.—Recess

Tuesday, October 1, 1985

2001 Wisconsin Avenue, NW.,, Page
Building # 1, Rooms 416 & B-100,
Washington, DC 20235

8:30 a.m.~12:00 noon—Plenary

8:30 a.m.-9:30 a.m,

Guest Speaker: William G. Gordon,
Assistant Administrator for
Fisheries, National Oceanic and
Atmospheric Administration. Topic:
Roles and Missions of the National
Marine Fisheries Service

9:30 a.m.~10:30 a.m.

Guest Speaker: Paul M. Wolff,
Assistant Administrator for Ocean
Services and Coastal Zone
Management, National Oceanic and
Atmospheric Administration. Topic:
Roles and Missions of the National
Ocean Service

10:30 a.m.~12:00 noon

Committee Discussion of NOAA Roles

and Missions Study  _
12:00 8.m.~1:00 p.m.—~Lunch
1:00 p.m. 3:30 p.m.—Plenary

* Panel Reports

* Old Business

* New Business
3:30 p.m.—Adjourn

The public is welcome at the sessions
and will be admitted to the extent that
sealing is available. Persons wishing to
make formal statements should notify
the Chairman in advance of the meeting.
The Chairman retains the prerogative to
place limits on the duration of oral
statements and discussions. Written
statements may be submitted before or
alter each session.

Additional information concerning
these meetings may be obtained through
the Committee's Acting Executive
Director, Amor L. Lane, whose mailing
address is: National Advisory
Committee on Oceans and Atmospheric,
3300 Whitehaven Street, NW., Page
Building #1, Suite 438, Washington, DC
20235, The telephone number is 202/653<
7818,

Dated: September 10, 1985.
Amor L. Lane,
Acting Executive Director.
[FR Doc, 85-21967 Filed 9-12-85; 8:45 am|
BILLING CODE 3510-12-M

Marine Mammals; Issuance of Permit;
Hagenbeck Tierpark.

On July 8, 1985, notice was published
in the Federal Register (50 FR 27839) that
an application had been filed by
Hagenbeck Tierpark (P356), Postfach 54
09 03, 2000 Hamburg 54, (Stellingen),
West Germany for a permit to take
Altlantic bottlenose dolphins for the
purpose of public display in West
Germany,

Notice is hereby given that on
September 6, 1985, as authorized by the
provisions of the Marine Mammal
Protection Act of 1972 (16 U.S.C. 1361-
1407), the National Marine Fisheries
Service issued a Permit for the above
taking, subject to certain conditions set
forth therein.

The Permit is available for review by
interested persons in the following
office(s):

Assistant Administrator for Fisheries,
National Marine Fisheries Service, 3300
Whitehaven Street, NW, Washington,
DC; and

Regional Director, Southeast Region,
National Marine Fisheries Service, 9450
Koger Boulevard, St. Petersburg, Florida
33702.

Dated: September 9, 1985.
Carmen J. Blondin,
Deputy Assistant Administrator for Fisheries
Resource Management. National Marine
Fisheries Sorvice.
[FR Doc. 85-22023 Filed 9-12-85: 8:45 am|
BILLING CODE 3510-22-M

Marine Mammals; Issuance of Permit;
Los Angeles County Museum of
Natural History

On May 22, 1985, notice was
published in the Federal Register (50 FR
21108) that an application had been filed
by the Los Angeles County Museum of
Natural History, 900 Exposition Blvd,,
Los Angeles, California 90007 for a
scientific research permit to study
Pacific harbor seals (Phoca vitulina
richardii).

Notice is hereby given that on
Seplember 6, 1985 as authorized by the
provisions of the Marine Mammal
Protection Act of 1972 (16 U.S.C. 1361~
1407), the National Marine Fisheries
Service issued a Permit for the above
taking subject to certain conditions set
forth therein,
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The Permit is available for review by
interested persons in the following
offices:

Assistant Administrator for Fisheries,
National Marine Fisheries Service,
3300 Whitehaven Street, NW,
Washington, DC; and

Regional Director, Southwest Region,
National Marine Fisheries Service, 300
South Ferry Street. Terminal Island,
California 90731,

Dated September 8, 1885,

Richard B. Roe,

Director, Office of Protectod Species and

Habitat Conservation. Nationol Marine

Fisheries Service.

|FR Doc. 85-22024 Filed 9-12-85; 8:45 am|
BILLING CODE 3510-22-M

COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

Adjusting the Restraint Limit for
Cotton, Wool and Man-Made Fiber
Textile Products Produced or
Manufactured in Mauritius

September 10, 1985,

The Chairman of the Committee for
the Implementation of Textile
Agreements (CITA), under the authority
contained in E.O. 11651 of March 3, 1972,
as amended, has issued the directive
published below to the Commissioner of
Customs to be effective on September
16, 1985. For further information contact
Ross Arnold, International Trade
Specialist, Office of Textiles and
Apparel, U.S. Department of Commerce,
(202) 377-4212.

Background

On June 17, 1985 a notice was
published in the Federal Register (50 FR
25113) which announced the signing on
June 4, 1985 of a new Bilateral Cotton,
Wool and Man-Made fiber Textile
Agreement between the Governments of
the United States and Mauritus. The
notice also announced establishment
under the agreement of a control limit of
115,000 dozen for the knitwear group
which includes Categories 345 {cotlton
sweaters), 438 (wool knit skirts and
blouses), 445 and 446 (wool sweaters)
and 645 and 646 (man-made fiber
sweaters), produced or manufactured in
Mauritius and exported during the
period which began on October 1, 1984
and extends through September 30, 1985.
In the letter which follows this notice,
the CITA Chairman directs the
Commissioner of Customs to reduce the
knitwear group limit to 106,950 dozen to
account for carryforward used in the
previous agreement period.

A description of the textile categories
in terms of T.S.U.S.A. numbers was
published in the Federal Register on
December 13, 1862 {47 FR 55708), as
amended on April 7, 1983 (48 FR 15175),
May 3, 1863 (48 FR 19924), December 14,
1983 (48 FR 55607), December 30, 1983
{48 FR 57584), April 4, 1984 (48 FR
13397), June 28, 1984 (49 FR 26622), July
16, 19684 (49 FR 28754), November 9, 1984
(49 FR 44782), and in Statistical
Headnote 5, Schedule 3 of the Tariff
Schedules of the United States
Annotated (1985).

Walter C. Lenahan,

Chairman, Committee for the Implementation
of Textile Agreements.

September 10, 1985,

Committee for the Implementation of Textile

Agreements

Commissioner of Customs,

Department of the Treasury. Washington,
D.C. 20226

Dear Mr. Commissioner: This directive
amends, but does not cancel, the directive of
June 12, 1985, which directed you to prohibit
entry of certain cotton, wool and man-made
fiber textile products, produced or
manufactured in Mauritus,

Effective on September 18, 1965, the
directive of June 12, 1985 is hereby further
amended to include an adjustment restraint
limit of 106,250 dozen ' for cotton wool and
man-made fiber textile products in 345, 438,
445, 845 and 646 as a group.

The Committee for the Implemention of
Textile Agreements has determined that
these actions fall within the foreign affairs
exception to the rulemaking provisions of 5
US.C. 553 {a){1).

Sincerely,
Walter C. Lenahan,

Chairman, Committee for the Implementation
of Textile Agreements.

|FR Doc. 85-21937 Filed 9-12-85; 8:45 am]
BILLING CODE 3510-DR-M

Requesting Public Comment on
Bilateral Textile Consultations With the
Government of Hong Kong To Review
Trade in Category 440 (woven wool
shirts and blouses)

September 10, 1985,

On August 7, 1985 the Government of
the United States requested
consultations with the Government of
Hong Kong with respect to Category 440.
This request was made on the basis of
the agreement, effected by exchange of
notes dated June 23, 1982, as amended,
between the Governments of the United
States and Hong Kong relating to trade
in cotton, wool and man-made fiber
textiles and textile products.

TThe limit hus not been adjusted to account Tor
any imports exported after September 30, 1984,

The purpose of this nolice is to advise
the public that, if no solution is agreed
upon in consultation between the two
governments, the United States
Government may request the
Government of Hong Kong to limit
exports in Category 440, produced or
manufactured in Hong Kong and
exported to the United States during
1985. The Government of the United
States reserves the right o control
imports in this category at the
established limit.

Anyone wishing to comment or
provide data or information regarding
the treatment of Category 440 is invited
to submit such comments or information
in ten copies to Mr, Walter C. Lenahan,
Chairman, Committee for the
Implementation of Textile Agreements,
International Trade Administration, U.S.
Department of Commerce, Washington,
DC 20230. Comments or information
submitted in response to this notice will
be available for public inspection in the
Office of Textiles and Appurel, Room
3100, U.S. Department of Commerce,
14th and Constitution Avenue, NW.,
Washington, DC, and may be obtained
upon written request.

Further comment may be invited
regarding particular comments or
information received from the public
which the Committee for the
Implementation of Textile Agreements
considers appropriate for further
consideration.

The solicitation of comments
regarding any aspect of the agreement
or the implementation thereof is not a
waiver in any respect of the exemplion
contained in 5 U.S.C. 553(a)(1) relating
to matters which constitute “a foreign
affairs function of the United States.”
Walter C. Lenahan,

Chairman, Committee for the Implementation
of Textile Agreements.

[FR Doc. 85-21938 Filed 9-12-85; 8:45 am)
BILLING CODE 3510-DR-M

COMMITTEE FOR PURCHASE FROM
THE BLIND AND OTHER SEVERELY
HANDICAPPED

Procurement List 1985; Additions and
Deletions

AGENCY: Committee for Purchase from
the Blind and Other Severely
Handicapped.

ACTION: Additions to and deletions from
procurement list.

SUMMARY: This action adds to and
deletes from Procurement List 1985
commodities and a service to be
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provided by workshops for the blind
and other severely handicapped.

EFFECTIVE DATE: September 13, 1985.

ADDRESS: Committee for Purchase from
the Blind and Other Severely
Handicapped, Crystal Square 5, Suite
1107, 1755 Jefferson Davis Highway,
Arlington, Virginia 22202-3509.

FOR FURTHER INFORMATION CONTACT:
C.W, Fletcher, (703) 557-1145.
SUPPLEMENTARY INFORMATION: On April
12, May 20, June 7, July 5 and July 19,
1985, the Committee for Purchase from
the Blind and Other Severely
Handicapped published notices (50 FR
14411, 50 FR 20824, 50 FR 24018, 50 FR
27650 and 50 FR 28469) of proposed
additions and deletions to Procurement
List 1885, October 19, 1984 (49 FR 41195).

Additions

After consideration of the relevant
matter presented, the Committee has
determined that the commodities and
service listed below are suitable for
procurement by the Federal Government
under 41 U.S.C. 46-48¢, 85 Stal. 77 and
41 CFR 51-2.6.

| certify that the following actions will
not have a significant impact on a
substantial number of small entities. The
major factors considered were:

. The actions will not result in any
additional reporting, recordkeeping or
other compliance requirements.

b. The actions will not have a serious
economic impact on any contractors for
the commodities and service listed.

¢. The actions will result in
authorizing small entities to produce the
commodities and provide the service
procured by the Government.

Accordingly, the following
commodities and service are hereby
added to Procurement List 1985;
Commodities
Pallet, Material Handling, 3990-00-892-

4394
(Requirements for Mechanicsburg,

Pennsylvania; Memphis, Tennessee;

Richmond, Virginia and Columbus,

Ohio Depots only)

Wood Container, 8115-L1-599-7220,
8115-L1-599-7320, 8115-L1-589-7820,
8115-LI-599-8020, 8115-L1-599-8120,
#115-L1-599-7920, 8115-L1-465-0020,
8115-L1-465-1020, 8115-L1-465-4120

(Requirements for Robins Air Force
Base, Georgia only)

Services

Commissary Shelf Stocking and
Custodial, Oakland Army Base,
Oukland, California

Deletions

After consideration of the relevant
mutter presented, the Committee has

determined that the commodities listed
below are no longer suitable for
procurement by the Federal Government
under 41 U,S.C. 46-48c, 85 Stal. 77 and
41 CFR 51-2.6.

Accordingly, the following
commodities are hereby deleted from
Procurement List 1985:

Pillow, Bed. 7210-01-035-3342

Paper Set, Manifold and Carbon, 7530~
00-205-0511, 7530-00-880-9154.

C.W. Fletcher,

Executive Director.

|FR Doc. 85-21025 Filed 9-12-85; 8:45 am|

BILLING CODE 6820-23-M

Procurement List 1985; Proposed
Additions

AGENCY: Committee for Purchase from
the Blind and Other Severely
Handicapped.

ACTION: Proposed additions to
procurement list.

SUMMARY: The Committee has received
proposals to add to Procurement List
1985 commodities to be produced by and
a service to be provided by workshops
for the blind and other severely
handicapped.

Comments must be received on or
before: October 16, 1985,

ADDRESS: Committee for Purchase from
the Blind and Other Severely
Handicapped, Crystal Square 5, Suite
1107, 1755 Jefferson Davis Highway,
Arlington, Virginia 22202-3509.

FOR FURTHER INFORMATION CONTACT:
C.W. Fletcher, (703) 557-1145.
SUPPLEMENTARY INFORMATION: This
notice is published pursuant to 41 U.S.C.
47(a)(2), 85 Stat. 77 and 41 CFR 51-2.6.
Its purpose is to provide interested
persons a@n opportunity to submit
comments on the possible impact of the
proposed actions.

Additions

If the Committee approves the
proposed additions, all entities of the
Federal Government will be required to
procure the commodities and service
listed below from workshops for the
blind or other severely handicapped.

It is proposed to add the following
commodities and service to Procurement
List 1985, October 19, 1984 (49 FR 41195):

Commodities

Strap, Webbing. Litter Securing, 6530~
00-784-4335

Kit, First Aid, Eye Dressing, 6545-00-
853~6309

Brush, 7920-00-255-5135, 7920-00-269-~

0933, 7920-00-267-1213, 7920-00-267-
1215, 7920-00-269-1259
Aerosol Paint, Lacquer, 8010-00-721-
9742, 8010-00-079-2754, 8010-00-141~
2952, 8010-00-721-9743, 8010-00-584~
3148, 8010-00-721-9479, 8010-00-141-
2950, 8010-00-721-9744, 8010-00-721~
9745, 8010-00-965-2389, 8010-00-079-
2756, 8010-00-141-2951, 8010-00-584~
3149, 8010-00-584-3154, 8010-00-721~
9483, 8010-00-883-5329, 8010-00-965~
2390, 8010-00-965-2392, 8010-00-721-
9746, 8010-00-721-9747, 8010-00-721~
9748, 8010-00-721-9753, 8010-00-141-
2958, 8010-00-721-9749, 8010-00-721~
9750, 8010-00-721-9754, 8010-00-835-
7215, 8010-00-965-2391, 8010-00-290~
6983, 8010-00-290-6984, 8010-00-582~
5382, 8010-00-584-3150, 8010-00-721-
9487, 8010-00-721-9751, 8010~00-721~
9752, 8010-00-515-2487
Pin, Tent, Wood, 8340-00-261-9752

Services

Janitorial/Custodial, Defense Mapping
Agency, 175 Brookside Avenue, West
Warwick, Rhode Island.

C. W. Fletcher,

Executive Director,

|FR Doc. 85-21926 Filed 9-12-85; 8:45 am)
BILLING CODE 6820-33-M

DEPARTMENT OF DEFENSE
Department of the Army

Military Traffic Management
Command; Directorate of Personal
Property; Freight Carriers; Correction

AGENCY: Miltary Traffic Management
Command (MTMC), DOD.

ACTION: Correction.

SUMMARY: The action portion of this
notice published on July 19, 1985, 50 FR
29470, is corrected and accordingly is to
read as follows: Proposed procedures
for the use of DD Forms 1840 and 1840R.

FOR FURTHER INFORMATION CONTACT:
Mr. John W. Gaige, HQ Military Traffic
Management Command, ATTN: MT-
PPM (Room No. 410), 5611 Columbia
Pike, Falls Church, Virginia 22041-5050.

Peter J. Ladzinski,
Alternate Department of the Army, Liaison

with the Federal Register.

|FR Doc. 85-21953 Filed 9-12-85; 845 am]
BILLING CODE 3710-08-M
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DEPARTMENT OF EDUCATION
Office of Postsecondary Education

Grants; Upward Bound Program;
Application Notice for New Awards for
Fiscal Year 1986

Applications are invited for new
awards under the Upward Bound
Program.

Authority for this program is
contained in sections 417A and 417C of
the Higher Education Act of 1965, as
amended.

{20U.S.C. 10704, 1070d-10)

The Secretary is authorized to make
grants under this program to institutions
of higher education, public and private
agencies and organizations, and, in
exceptienal cases, to secondary schools.

The purpose of the grant awards is to
permit applicanis o carry out projects
designed to generate in participants the
skills and mativation necessary for
success in education beyond high
school.

Closing Date for Transmittal of
Applications: An application for a new
award must be mailed or hand delivered
by December 16, 1985.

Applications Delivered by Mail: An
application sent by mail should be
addressed to the U.S. Department of
Education, Application Control Center,
Room 8633, ROB %3, Attention: 84.047
(Upward Bound), Washington, DC 20202

An applicant must show proof of
mailing consisting of one of the
following:

(1) A legibly dated U.S. Postal Service
postmark.

(2) A legible mail receipt with the date
of mailing stamped by the U.S. Postal
Service.

(3) A dated shipping label, invoice, or
receipt from a commercial carrier.

{4) Any other proof of mailing
aoeeplable to the U.S. Secretary of
Education.

If an application is sent through the
L1.S. Postal Service, the Secretary does
not accep! & private metered postmark
or a private mail receipt as proof of
mailing. An applicant should note that
the U.S, Postal Service does nol
uniformly provide a dated postmark.
Before relying on this method, an
applicant should check with its local
post office.

An applicant is encouraged to use
registered or at least first class mail.

Each late applicant will be notified
that its application will not be
considered.

Applications Delivered by Hand: An
application that is hand delivered must
be taken to the U.S. Department of
Education, Application Control Center,

Room 3633, Regional Office Building 3,
7th and D Streets, SW, Washington, DC
The Application Control Center will

accept a hand-delivered application
between 8:00 a.m. and 4:30 pm.
(Washington, D.C. time) daily, except
Saturdays, Sundays, and Federal
holidays.

An application that is hand-delivered
will not be accepted after 4:30 p.m. on
the closing date.

Program Information: The Secretary is
accepting applications for up to three
years of funding. However, the
Secretary will not fund an applicant for
a period of time longer than is requested
by the applicant in its application.
Applicants requesting multi-year
funding must, in accordance with 34
CFR 75117, submit information that
shows why a multi-year project is
needed; a budget for the first year of the
project; and an estimate of the Federal
funds needed for each additional year
requested.

The applications for new awards will
be evaluated competitively under the
selection criteria for new awards
contained in 34 CFR 645.31 for the
Upward Bound Program. In addition,
Upward Bound applicants that have
conducted an Upward Bound project
within three previous years may receive
up to fifteen additional points on the
basis of their prior experience of service
delivery. The prior experience section of
the application will be evaluated on the
basis of the priority points as specified
in 34 CFR 645.32 for the Upward Bound
Program.

Available Funds: The Congress has
not yet appropriated funds for fiscal
year 19886 for the Special Programs for
the Disadvantaged. The Senate Budget
Resolution recommends fiscal year 1986
funding for these programs at the fiscal
year 1985 level of $174,940,000, Should
this amoun!t be appropriated,
approximately $73,708,800 would be
available for the new grant awards
under the Upward Bound program. The
average grant award under the Upward
Bound program in fiscal year 1985 was
$175,100. Applications are being
requested at this time to allow for
sufficient time to evaluate them and
complete the grants process prior to the
end of the fiscal year.

Application Forms: Application forms
and program information packages are
expected to be ready for mailing no later
than October 14, 1885. Application
packages will not automatically be
mailed to all institutions of higher
education. However, they will be mailed
to all currently funded grantees under
the Upward Bound Program. Application
packages may be obtained by contacting
the Division of Student Services,

Education Outreach Branch, U.S,
Department of Education {[Room 3060,
Regional Office Building 3), 400
Maryland Avenue SW, Washington, DC
20202. Telephone number: {202) 245-
2165,

Applications must be prepared and
submitted in accordance with the
regulations, instructions, and forms
included in the program information
package. However, the program
information is only intended to aid
applicants in applying for assistance,
Nothing in the program information
package is intended to impose any
paperwork, application content,
reporting. or grantee performance
requirements beyond those imposed
under the statute and regulations.
{Approved by Office of Management
and Budget under control number 1840-
0550,)

Applicable Regulations: Regulations
applicable to the Upward Bound
Program are:

(a) Education Department General
Administrative Regulations (EDGAR), 34
CFR Parts 74, 75, 77, and 78, and
especially 3§ CFR 75.253; and

(b} Regulations governing the Upward
Bound Program in 34 CFR Part 845.

Further Information: For further
information, contact the Education
Outreach Branch, Division of Student
Services, U.S. Department of Education,
Post Office Box 23772, Washington, D.C.
20026-3772. Telephone: (202) 245-2165.

(20 U.S.C. 10704, 1070d-1a)

(Catalog of Federal Domestic Assistance
Number: 84.047—Upward Bound Program)

Dated: September 6, 1985.
Kenneth D. Whitehead,

Acting Assistont Secretary for Postsecondary
Education.

[FR Doc. 85-21927 Filed 9-12-85; 8:45 am]
BILLING CODE 4000-01-M

National Center for Research in
Vocational Education Advisory
Committee; Meeting

AGENCY: Nationa!l Center for Research in
Vocational Education Advisary
Committee.

AcTiON: Notice of meeting.

SUMMARY: This notice sets forth the
schedule and proposed agenda of 8
forthcoming meeting of the National
Center for Research in Vocational
Education Advisory Committee. This
notice also describes the functions of
the Committee. Notice of this meeting is
required under section 10{a})(2) of the
Federal Advisory Committee Act, This
document is intended to notify the
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general public of their opportunity to
attend.

DATE: September 23, 1945,

ADDRESS: The National Center for
Research in Vocational Education, Ohio
State University, 1960 Kenny Road,
Columbus, Ohio 43210.

FOR FURTHER INFORMATION CONTACT:
Dr. Howard F. Hjelm, Director, Office of
Vocational and Adult Education,
Division of Innovation and
Development, 300 7th Street, SW., Rm.
519, Reporters Building, Washington,
D.C. 20202-5518, (202) 7322350,
SUPPLEMENTARY INFORMATION: The
National Center for Research in
Vocational Education Advisory
Committee is established under section
404 of the Carl D, Perkins Vocational
Education Act of 1884 (Pub. L. 88-524).
The Committee is established to advise
the Secretary and the National Center's
Director with respect to policy issues in
the administration of the National
Center and in the selection and conduct
of major research and demonstration
projects and activities of the National
Center. Meetings held at the request of
the Secretary are conducted in
accordance with the Federal Advisory
Committee Act (FACA).

The meeting of the Committee is
governed by FACA and is open to the
public on September 23, 1885 from 1:00
p-m. to 4:00 p.m. The public is being
given less than 15 days notice because
of new committee members being
appointed and difficulty in scheduling
the meeting. The proposal agenda
includes:

1:00-1:45

1. Swearing in of New Members
2. Orientation
a. Discussion of Charter
b. Advisory Committee Legislative
Mandate

1:45-2:15

3. National Vocational Education
Discretionary Programs

2:15-3:15

4. Secretary's National Priorities

5. Assistant Secretary for Vocational
and Adult Education’s National
Priorities

3:15-4:00

6. Mid-Contract Review Report of the
National Center for Research In
Vocational Education

This meeting will be held in conjunction
with a regular meeting of the Committee
to advise the Center Director.

Records are kep!t of all Committee
proceedings and are available for public
inspection in the Program Improvement

Systems Branch, 300 7th Street, SW.,
Rm. 519, Reporters Building,
Washington, D.C. 20202-5516, (202) 732~
2367.

Robert M. Worthington,

Assistant Secretary for Vocatianal end Adult
Education.

|FR Doc. 85-21887 Filed 9-12--85; 8:45 am)
BILLING CODE 4000-01-M

DEPARTMENT OF ENERGY

Economic Regulatory Administration
[Docket No. ERA-FC-85-021)

OFP Case No. 64011-3194-01-12

Powerplant Industrial Fuel Use;
Prohibition Orders, Exemption

Requests, etc.

AGENCY: Economic Regulatory
Administration, DOE.,

AcCTION: Notice of acceptance of petition
for exemption and availability of
certification by LTV Steel Company,
Inc., for its Aliquippa Works, Aliquippa.
Pennsylvania, and notice and proposed
rescission of an order granting a
permanent fuel mixtures exemption for
the same facility.

SUMMARY: On May 15, 1985, LTV Steel
Company, Inc. (LTV), successor by
merger to Jones and Laughlin Steel, Inc.
(J&L). filed a petition with the Economic
Regulatory Administration (ERA) of the
Department of Energy (DOE) requesting
a permanent exemption from the
prohibitions of Title 11 of the Powerplant
and Industrial Fuel Use Act of 1978 (42
U.S.C. 8301 ¢! seq.) (“FUA" or “the Act”)
based on the lack of alternate fuel
supply not to exceed 1500 full load
equivalent hours annually for a boiler
located at its Aliquippa Works in
Alquippa, Pennsylvania. Title Il of FUA
prohibits both the use of petroleum and
natural gas‘as @ primary enesgy source
in any new major fuel burning
installation (MFBI) cansisting of a
boiler. Final rules selting forth criteria
and procedures for petitioning for
exemplions from the prohibitions of
Title Il of FUA are found in 10 CFR Parts
500, 501, and 503. Final rules governing
the exemption based on the lack of
alternate fuel supply where an MFBI
will not be operated in excess of 1500
full load equivalent hours annually are
found at 10 CFR 503.32,

The petition for exemption based on a
limitation not to exceed 1500 full load
equivalent hours of operation annhally
was filed with a request that ERA,
pursuant to 10 CFR 501.100 et seq.,
rescind a permanent 25 percent fuel
mixtures exemption granted by ERA to

J&L on November 20, 1981, applicable to
Boiler No. 61.' LTV's Request for
Rescission is contingen! upon the
granting by ERA of the permanent
exemplion for Boiler No. 61 pursuant to
10 CFR 503.32. Thus, if ERA determines
to deny LTV's pelition pursuant to 10
CFR 503.32, ERA will treat the Request
for Rescission as withdrawn. However,
if ERA grants the petition pursuant to 10
CFR 503.32, the Rescission Order will be
effective contemporaneously.

The project for which the exemption is
requested is a boiler located at LTV's
Aliquippa Works. The unit, which is
already in place, is designated as Boiler
No. 61, and will burn natural gas.

ERA has determined that the petition
for exemption is sufficient to support an
ERA determination, and it is therefore
accepted pursuant to 10 CFR 501.3 and
§ 501.63. ERA retains the right, however,
to request additional relevant
information from LTV at any time during
the proceeding, as circumstances may
require. A review of the petition is
provided in the SUPPLEMENTARY
INFORMATION section below.

As provided for in sections 701 (¢) and
{d) of FUA and 10 CFR 501.31 and
§ 501.33, interested persons are invited
to submit written comments in regard to
this petition and any interested person
may submit a written request that ERA
convene a public hearing. Also ERA is
hereby giving notice to all parties to the
original fuel mixtures exemption
proceeding of their right, pursuant to 10
CFR 501.101(d), to file a written
response to ERA's proposed rescission
of the Order granting a permanent fuel
mixtures exemption during the 45-day
public comment period. The public file
containing a copy of this Notice of
Acceplance and Availability of
Certification and the Notice of Proposed
Rescission, as well as other documents
and supporting materials on this
proceeding, is available upon request
through DOE, Freedom of Information
Reading Room, 1000 Independence
Avenue, SW, Room 1E-180, Washington,
D.C. 20585, from 9:00 a.m. to 4:00 p.m.,
Monday through Friday, except Federal
holidays.

ERA will issue a final order granting
or denying the petition for exemption
from the prohibitions of the Act within
six months after the end of the period
for public comment and hearing, unless
ERA extends such period. Notice of any
such extension, together with a
statement of reasons therefore, would
be published in the Federal Register.

YOFP Case No, 553568-3104-07-12 46 FR 57110
(November 20, 1981).
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DATES: Writlen commentis are due on or
before October 28, 1985, A request for a
public hearing must be made within this
same 45-day period.

ADDRESSES: Fifteen copies of written
comments or a request for a public
hearing shall be submitted to: Case
Control Unit, Office of Fuels Programs,
Room GA-007, Forrestal Building, 1000
Independence Avenue SW.,
Washington, D.C. 20585.

Docket No. ERA-FC-85-021 should be
printed on the outside of the envelope
and the document contained therein.
FOR FURTHER INFORMATION CONTACT:
George G. Blackmore, Office of Fuels

Programs, Economic Regulatory

Administration, 1000 Independence

Avenue SW,, Room GA-045,

Washington, D.C. 20585, Teiephone |

(202) 252-1774
Steven E. Ferguson, Esq., Office of

General Counsel, Department of

Energy, Forrestal Buildings, Room 6A~

113, 1000 Independence Avenue SW.,

Washington, D.C. 20585, Telephone

(202) 252-6947.

SUPPLEMENTARY INFORMATION: Title Il of
FUA prohibits the use of natural gas or
petroleum in new MFBI's that consist of
a boiler unless an exemption for such
use has been granted by ERA. LTV has
filed a petition with ERA requesting a
permanent exemption to permit the use
of natural gas as the primary energy
source for Boiler No. 61, which is
already in place at LTV's Aliquippa
Works.

Boiler No. 61 is one of six boilers in
operation at the Aliquippa Works. LTV
initially obtained & permanent 25
percent fuel mixtures exemption for
Boiler No. 61, at the Aliquippa Works,
Cranting the requested exemption
would permit efficient operation of each
unit, reduce maintenance cosls, reduce
emissions, increase the useful life of the
unit, and conserve energy.

Accordingly, LTV requests that it be
granted a permanent exemption
permitting it to operate Boiler No. 81 on
natural gas for up to 1500 full load
equivalent hours on an annual basis,
The exemption, if granted, would
substitute for the permanent 25 percent
fuel mixtures exemption currently
applicable to Boiler No. 61. In this
connection, LTV is requesting
simultaneously with this petition a
Request for Rescission of the permanent
25 percent fuel mixtures exemption
applicable to Boiler No. 61, LTV's
Reguest for Rescission is contingent on
the granting by DOE of LTV's petition
for the new exemption for Boiler No. 61.
LTV's Request for Rescission is based
on its determination that significantly
changed circumstances as defined in 10

CFR 501.102(b) exist with respect to the
applicability of the fuel mixtures
exemption to LTV.

Exemption Petition

Section 212(a)(1)(A)(ii) of the Act and
10 CFR 503.32 provide for a permanent
exemption for lack of alternate fuel
supplies where an MFBI will not be,
operated in excess of 1500 full load
equivalent hours annually, In
accordance with the requirements of
§ 503.32(c), LTV has certified that:

1. The unit will be operated less than
1500 full load hours annually;

2, The use of mixtures is not feasible,
as required under § 503.9; and

3. Prior to operation, all applicable
environmental certifications will be
secured.

The last certification is required under
10 CFR 503.13(b)(1). In further
compliance with that section, LTV
submitted and certified as accurate the
information required by the
environmental checklist in
§ 503.13(b)(2).

On February 23, 1982, DOE published
in the Federal Register (47 FR 7978) a
notice of the amendment to its
guidelines for compliance with the
National Environmental Policy Act of
1969 (NEPA), Pursuant to the amended
guidelines, the grant or denial of certain
FUA permanent exemptions, including
the permanent exemption based on the
lack of an alternate fuel supply where
an MFBI will not be operated in excess
of 1500 full load equivalent hours
annually, is among the classes of actions
that DOE has categorically excluded
from the requirement to prepare an
Environmental Impact Statement or an
Environmental Assessment pursuant to
NEPA (categorical exclusion).

This classification raises a rebuttable
presumption that the grant or denial of
the exemption will not significantly
affect the quality of the hurpan
environment, LTV has certified that it
will secure all applicable permits and
approvals prior to commencement of
operation of the unit under exemption.
DOE's Office of Environment, in
consultation with the Office of the
General Counsel, will review the
completed environmental check-list
submitted by LTV pursuant to 10 CFR
503.13, together with other relevant
information. Unless it appears during
the proceeding on LTV's exemption that
the grant or denial of the exemption will
significantly affect the quality of the
humgn environment, it is expected that
no additional environmental review will
be required.

Pursuant to 10 CFR 503.3, ERA hereby
accepts LTV's petition for a permanent
exemption for lack of alternate fuel

supplies where an MFBI will not be
operated in excess of 1500 full load
equivalent hours annually for Boiler No.
61. ERA retains the right, however, to
request additional relevant information
at any time during the pendency of these
proceedings. As provided in 10 CFR
501.3(b)(4), acceptance of this petition
for exemption by ERA does not
constitute a determination that the
petitioner is entitled to the exemption
requested. That determination will be
based on the entire record of these
proceedings, including any comments
received during the public comment
period provided for in this notice.

Rescission Request

ERA hereby accepts LTV's Request
for Rescission of Permanent 25 percent
Fuel Mixtures Exemption Applicable to
Boiler No. 61. LTV’s request for
rescission is based on its determination
that significantly changed circumstances
as defined in 10 CFR 501,102(b) exist
with respect to the applicability of the
fuel mixtures exemption to LTV,
Accordingly, pursuant to 10 CFR
501.101(f), LTV has submitted
documentation supporting its Request
for Rescission. It was originally
anticipated that the operation of the
boiler would utilize a mixture of
petroleum and natura! gas with
industrial and commercial waste oils
and blast furnace gas. Since that time,
the production levels at the Aliquippa
Works have declined so that presently
there is insufficient supplies of blast
furnace gas available. In addition, due
to the current operating mode of Boiler
No. 61 in which it is off line for extended
periods of time, supplies of industrial
and commercial waste oils are not
readily available. Therefore, the use of
fuel mixtures is no longer economically
feasible due to the operational
characteristics of Boiler No. 61 and the
production levels at the Aliquippa
Works,

Based on LTV's submittal, ERA is
proposing to rescind the fuel mixtures
exemption for Boiler No. 61. If ERA
receives no response within the 45-day
public comment period, the Rescission
Order shall become final as proposed,
contingent on ERA's granting of LTV's
petition for exemption pursuant to 10
CFR 503.32.

Issued In Washington, D.C. on August 30,
1985,
Robert L. Davies,

Director, Coal and Electricity Division Office
of Fuels Programs Economic Regulatory
Administration.

|FR Doc. 85-219806 Filed 8-12-85; 8:45 am|

BILLING CODE 6450-01-M




"

e

Federal Register / Vol. 50, No. 178 / Friday. September 13, 1985 / Notice:

37401

[Cocket No. ERA-FC-85-014]
OFP Case No. 67039-9277-20-24

Powerplant and Industrial Fuel Use;
Prohibition Orders, Exemptions
Requests; Simpson Paper Co.

AGENCY: Economic Regulatory
Administration, Energy.

ACTION: Order granting to Simpson
Paper Company exemption from the
prohibitions of the Powerplant and
Industrial Fuel Use Act of 1978,

SUMMARY: The Economic Regulatory
Administration (ERA) of the Department
of Energy (DOE) hereby gives natice
that it has granted a permanent
cogeneration exemption from the
prohibitions of Title II of the Powerplant
and Industrial Fuel Use Act of 1978, 42
U.S.C. 8301 &f seq. (“FUA" or “the Act”),
to Simpson Paper Company {Simpson or
“the petitioner”), The permanent
cogeneration exemption permits the use
of natural gas as the primary energy
source for a 33.37 MW (net,
approximate) combined cycle
congeneration facility designed to
produce electricity and process steam at
Simpson's paper mill in Pomona,
California. The final exemption order
and detailed information on the
proceeding are provided in the
SUPPLEMENTARY INFORMATION: section,
below.

DATE: The order shall take effect on
November 12, 1985,

The public file containing a copy of
the order, other documents, and
supporting materials on this proceeding
is available upon request through DOE,
Freedem of Information Reading Room,
1000 Independence Avenue SW., Room
1E-190, Washington, DC 20585, Monday
through Friday, 9:00 a.m. to 4:00 p.m.,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT:
George G. Blackmore, Office of Fuels

Programs, Economic Regulatory

Administration, 1000 Independence

Avenue SW.,, Room GA-045,

Washiagton, DC 20585, Telephone

(202) 252-1174
Steven E. Ferguson, Esq., Office of

General Counsel, Department of

Energy, Forrestal Building, Room 6A-

113, 1000 Independence Avenue SW.,,

Washington, DC 20585, Telephone

(202) 252-6947.

SUPPLEMENTARY INFORMATION: On May
6, 1985, Simpson petitioned ERA under
section 212(c) of FUA and 10 CFR 503.37
for a permanent cogeneration exemption
to permilt the use of natural gas in a
33.37 MW (net, approximate) combine
cycle cogeneration facility consisting of
@ gas turbine generalor, a waste heat

recovery boiler, a duct burner and
ancillary equipment. As all of the net
annual generation of electric power from
the unit will be sold to Southern
California Edison Company (Edison),
the unit is, by definition, an electric
powerplant under 10 CFR 500.2. The
facility will produce approximaterly
116,300 pounds of stream per hour which
will supply Simpson's paper mill needs.

Basis for Permanent Exemption Order

The permanent exemplion order is
based upon evidence in the record
including Simpson's certification to
ERA, in accordance with 10 CFR
503.37(a)(1), that:

1. The oil or natural gas to be
consumed by the cogeneration facility
will be less than that which would
otherwise be consumed in the absence
of such cogeneration facility, in
accordance with 10 CFR 503.37(a)(1)(i);
and

2. The use of a mixture of natural gas
and coal or oil and coal in the
cogeneration facility will not be
technically feasible, in acordance with
10 CFR 503.37(a)(1)(ii).

Procedural Requirements

In accordance with the procedural
requirements of Section 701(c) of FUA
and 10 CFR 501.3(b), ERA published its
Notice of Acceptance of Petition and
Availability of Certification in the
Federal Register on June 17, 1985 (50 FR
25119), commencing a 45-day public
comment period.

A copy of the patition was provided to
the Environmental Protection Agency
for comments as required by section
701(f) of the Act. During the comment
period, interested persons were afforded
an opportunity to request a public
hearing. The comment period closed on
August 1, 1985; no comments were
received and no hearing was requested.

NEPA Compliance

After review of the petitioner’s
environmental impact analysis together
with other relevant information, ERA
has determined that the granting of the
requested exemption does not constitute
a major Federal action significantly
affecting the quality of the human
environment with the meaning of section
102{2)(C) of the National Environmental
Policy Act (NEPA).

Order Granting Permanent Cogeneration
Exemption

Based upon the entire record of this
proceeding, ERA has determined that
Simpson has satisfied the eligibility
requirements for the requested
permanent cogeneration exemption, as
set forth in 10 CFR 503.37. Therefore,

pursuant to section 212(c) of FUA, ERA
hereby grants a pérmanent cogeneration
exemption to Simpson to permit the use
of natural gas as the primary energy
source for its cogeneration facility at the
Simpson’s paper mill in Pomona,
California.

Pursuant to section 702(c) of the Act
and 10 CFR 501.69, any person aggrieved
by this order may petition for judicial
review therof at any time before the 60th
day following the publication of this
order in the Federal Register.

Issued in Washington, D.C. on August 30,
1985,

Robert L. Davies,

Director, Cool & Electricity Division Office of
Fuels Progroms Economic Regulatory
Administration.

|FR Dot 85-21905 Filed 9-12-85; 8:45 am|
BILLING CODE 6450-01-M

Federal Energy Regulatory
Commission

[Docket No. ER85-737-000]

Arkansas Power & Light Co.; Filing of
Peaking Power Agreement

September 10, 1965,

The filing Company submits the
following:

Take notice that Arkansas Power &
Light Company {AP&L) filed on August
30, 1985, a proposed Peaking Power
Agreement which is a supplement to the
Power Coordination Interchange and
Transmission Agreement between City
of Conway, Arkansas and Arkansas
Power & Light Company dated March 1,
1982. The agreement provides for the
sale to the City of 20 MW of Peaking
capacity and 4,800 MWH of peaking
Energy during the months of May
through September,

The proposed Peaking Power
Agreement will effect a savings of
approximaltely $27,000 per year for the
City of Conway based on the actual
billings for the twelve month period
ended July 31, 1985.

Any person desiring to be heard or to
protest said filing should file a motion to
intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, NE., Washington,
D.C. 20428, in accordance with Rules 211
and 214 of the Commission's Rules of
Practice and Procedure (18 CFR 385.211,
385.214). All such motions or protests
should be filed on or before September
23, 1985. Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
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become a party mus! file a motion lo
intervene, Copies of this filing are on file
with the Commission and are available
for public inspection.

Kenneth F. Plumb,

Secretary.

|FR Doc. 85-21999 Filed 8-12-85; 8:45 am|
BILLING CODE $717-01-M

[Docket No. ER65-740-000)

Centel Corp., Southern Colorado
Power Division; Cancellation

September 10, 1985,

Take notice that on September 3, 1985,
Centel Corporation-Southern Colorado
Power Division (Centel) tendered for
filing a Notice of Cancellation of its
Purchase Power Agreement with the
City of Las Animas Rate Schedule FERC
No. 107,

The filing terminates the Purchase
Power Agreement by which Las Animas
received its total requirements of Power
and energy.

Any person desiring to be heard or to
protest said filing should file a motion to
intervene or protes! with the Federal
Energy Regulatory Commission, 825
North Capitol Street, NE.. Washington,
D.C. 204286, in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211,
385.214). All such motions or protests
should be filed on or before September
23, 1985. Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing lo
become a party must file a motion to
intervene, Copies of this filing are on file
with the Commission and are available
for public inspection.

Kenneth F. Plumb,

Secretory.

[FR Doc. 85-22000 Filed 9-12-85; 8:45 am)
BILLING CODE 6717-01-M

[Docket No. ER85-681-000]

Central Hudson Gas & Electric Corp.;
Rate Filing

Septomber 9, 1965,

The filing Company submits the
following:

Take notice that Central Hudson &
Gas Electric Corporation (Central
Hudson), on August 8, 1985, tendered for
filing as a rate schedule an executed
agreement dated July 28, 1985 between
Central Hudson and the New York
Power Autharity. The proposed rate
schedule provides for Electric
Transmission Service and Standby
Electric service for generation

associated with NYPA's Ashokan Hydro
Electric Generating Plant.

The rate schedule provides for a
monthly transmission charge of $1.67 per
kilowatt and a standby charge of $8.50
per kilowalt per month during the
summer and winter peak periods.

Central Hudson states that a copy of
its filing was served on NYPA.

Any person desiring to be heard or to
protest said filing should file a motion to
intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, NE., Washington,
D.C. 20428, in accordance with Rules 211
and 214 ol the Commission's Rules of
Practice and Procedure (18 CFR 385.211,
385.214), All such motions or protests
should be filed on or before September
16, 1985, Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a motion to
intervene, Copies of this filing are on file
with the Commission and are available
for public inspection.

Kenneth F. Plumb,

Sacretary.

[FR Doc. 85-22001 Filed 9-12-85; 8:45 am]|
BILLING CODE 6717-01-8

|ER85-720-000]

The Connecticut Light and Power Co,;
Filing of Tariff Changes

September 10, 1985.

The filing Company submits the
following:

Take notice that The Connecticut
Light and Power Company (Company)
on August 30, 1985, tendered for filing
proposed changes in its FERC Electric
Tariff Resale Service Rate W-2 pursuant
to which it provides service to: Second
Taxing District, City of Norwalk; Third
Taxing District, City of Norwalk: and the
Town of Wallingford. The Company
also filed proposed chunges in its FERC
Electric Tariff Resale Service Rate F-2
pursuant to which it provides service to
Bozrah Light and Power Company.

The Company proposes to rename the
tariffs the “W-3 Rate” and “F-3 Rate”
and proposes to a two-phase rate
increase for each tariff. The Company
stites that the proposed Phase One
increase in charges is intended to
recover general increases in its costs of
the higher level of costs to be incurred
by tre Company due to the expected
commercial operation on or about May
1, 1986, of the Millstone Unit 3 nuclear
generaling station in Waterford,
Connecticul.

The Company requests that, in the
event that the Commission concludes
that the Phase Two rates should be
suspended for a period of more than one
day. the alternate Phase One rates be
made effective on October 30, 1985. The
Company requests that the Phase Two
rates be made effective on October 21,
1985, If the Phase Two rates are not
suspended, or are suspended for only
one day. the Company requests that the
Phase One rates are to be deemed
withdrawn. In addition, in order to
synchronize the effectiveness of the
Phase Two rate changes with the
expected commercial operation of
Millstone Unit 3 on or about May 1,
19886, the Companies agree that the
effectiveness of the Phase Two filing be
suspended until the later of a five-month
suspension beyond the Phase Two
requested effective date or the date of
Commercial operation of Millstone Unit
3.

The Company states that the proposed
Phase One increases for the W-3 Rate
and the F-3 Rate together would
increase total revenues from
jurisdictional sales and service by
$633,000 or 1.9 percent based on the
twelve-month period ending December
31, 1986 (Period 1l). The Company also
states that the proposed Phase Two
increases (which include the Phase One
increases as well) would increase total
revenues from jurisdictional sales and
service by $13,786,975 based on period
Il After taking into account anticipated
fuel savings which will result from
replacing fossil-fired generation with
nuclear-powered generation when
Millstone Unit 3 enters commercial
operation, the total Phase Two revenue

increases d Period 1l are estimated
by CL&P to be $11.088,078 or 34.7
percent,

Copies of the filing were served upon
the Company’s jurisdictional customers
and the Connecticut Department of
Public Utility Control.

Any person desiring 1o be heard or to
protest said filing should file & motion to
intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, NE., Washington,
D.C. 20428, in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211.
385.214). All such motions or prolests
should be filed on or before September
23, 1985, Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a motion to
intervene. Copies of this filing are on file
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with the Commission and are available
for public inspection.

Kenneth F. Plumb,

Secrelary.

|FR Doc. 85-22002 Filed 9-12-85; 8:45 am|
BILLING CODE 6717-01-M

| Docket No. ER85-741-000])

Idaho Power Co.; Compliance Filing

September 10, 1885,

Take notice that on August 29, 1985,
the Idaho Power Company tendered for
filing in compliance with the Federal
Energy Regulatory Commission's Order
of October 7, 1978, 8 summary of sales
made under the Company's 1st Revised
FERC Electric Tariff, Volume No. 1
{Supersedes original Volume No. 1)
during July 1985, along with cost
justification on for the rate charged. The
filing includes the following
supplements:

Utah Power & Light Company—Supplement
45

Sierra Pacific Power Company—Supplement
1

Portland Ceneral Electric Company—
Supplement 37

Southern California Edison Company—
Supplement 31

San Diego Gas & Electric Company—
Supplement 26

Washington Walter Power Company—
Supplement 31

Pacific Gas & Electric Company—Supplement
12

Western Area Power Administration—
Supplement 5

Any person desiring to be heard or to
protect said filing should file a motion to
intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, NE., Washington,
D.C. 20426, in accordance with Rules 211
and 214 of the Commission's Rules of
Practice and Procedure (18 CFR 385.211,
385,214), All such motions or protests
should be filed on or before September
23, 1985, Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a motion to
intervene. Copies of this filing are on file
with the Commission and are available
{or public inspection.

Kenneth F. Plumb,

Secretary.

[FR Doc. 85-22003 Filed 8-12-85; 8:45 am|
BILLING CODE 8717-01-M

[Docket No. TA85-5-5-003]

Midwestern Gas Transmission Co.;
Rate Filing Pursuant to Tariff Rate
Adjustment Provisions

September 10, 1985,

Take notice that on September 9, 1985,
Midwestern Gas Transmission
Company (Midwestern) withdrew its
July 26, 1985 PGA filing and tendered for
filing Sixteenth Revised Tariff Sheet No.
5 to be effective September 9, 1985,

Midwestern states that the
withdrawal of the July 26, 1985 PCA
filing and this revised tariff sheet are the
result of the Commission's rejection in
Opinion No. 240 of a Settlement
Agreement filed in Docket Nos. RP80-87,
et al. Rejection of the Settlement
requires that Midwestern's primary
supplier Tennessee Gas Pipeline
Company (Tennessee) impose a
surcharge to recover its unrecovered
purchased gas cost account balance
which in turn will preclude Tennessee
from maintaining the weighted average
cost of gas reflected in its July 28, 1985
PGA filing. Accordingly, Midwestern is
filing the instant rale adjustment in
order to track Tennessee's adjustment to
its Rate Schedule CD-1 gas rate being
filed concurrently.

Additionally, Midwestern states that
Tennessee has proposed two
alternatives for recovery of its deferred
account balance. The first of these
alternatives is a direct billing
mechanism and the second alternative is
a twenty-four month amortization of the
balance. Midwestern has also submitted
revigsed tariff sheets which track
Tennessee's rate Schedule CD-1 gas
rate provided either of these alternatives
are accepted by the Commission.

Midwestern requests waiver of the
Commission's regulations to the extent
necessary to accept the tariff sheet
which tracks the Tennessee rate
adjustment proposal accepted by the
Commission.

Midwestern states that copies of the
filing have been mailed to all of its
jurisdictional customers and affected
state regulatory commissions.

Any person desiring to be heard or lo
protest said filing should file a motion to
intervene or a protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, NE., Washington,
D.C. 20426, in accordance with Rules 211
and 214 of the Commission's Rules of
Practice and Procedure (18 CFR 385.211,
385.214). All such motions or protests
should be filed on or before September

- 17, 1985. Protests will be considered by

the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to

the proceeding. Any person wishing to
become a party must file a motion to
intervene. Copies of this filing are on file
with the Commission and are available
for public inspection.

Kenneth F, Plumb,

Secretary.

|FR Doc, 85-22004 Filed 8-12-85: 8:45 am|
BILLING CODE 6717-01-M

Monfort of Colorado, Inc.; Application
for Commission Certification of
Qualifying Status of a Cogeneration
Facility

|Docket No. QF85-660-000)
September 9, 1985,

On August 23, 1985, Monfort of
Colorado, Inc. (Applicant), of P.O. Box
G, Greeley, Colorado 8062, submitted for
filing an application for certification of a
facility as a qualifying cogeneration
facility pursuant to § 292.207 of the
Commission's regulations. No
determination has been made that the
submittal constitutes a complete filing.

The topping cycle cogeneration
facility will be located at the Applicant's
beef slaughter and processing plant on
Highway 85 in Weld County, one mile
north of Greeley, Colorado. The facility
will consist, of three Allison 501 KB-5
gas combustion turbine/generator units
and a waste heat recovery boiler fitted
with & supplementary firing burner. The
total electric power production capacity
of the facility will be 9,000 kW. The
primary source of energy is natural gas.
Installation of the facility is projected to
begin in October 1, 1985,

Any person desiring to be heard or
objecting to the granting of qualifying
status should file a petition to intervene
or protest with the Federal Energy
Regulatory Commission, 825 North
Capitol Street, NE., Washington, D.C.
20426, in accordance with rules 211 and
214 of the Commission's Rules of
Practice and Procedure. All such
petitions or protests must be filed within
30 days after the date of publication of
this notice and must be served on the
applicant, Protests will be considered by
the Commission in determining the
appropriate action to be taken but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file & petition to
intervene. Copies of this filing are on file
with the Commission and are available
for public inspection.

Kenneth F. Plumb,

Secretary.

|FR Doc. 85-22018 Filed 9-12-85; 8:45 am]
BILLING CODE 6717-01-M
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IDocket No. ERB5-736-000] The proposed topping cycle Commission’s Rules of Practice and
" cogeneration facility will be located in Procedure. Any person desiring to
Montaup Electric Co; Rate Fifing Auburn, New York. The facility will participale in this adjustment
Seplomber 10, 1885 consist of a natural gas fueled proceeding must file a motion to

The filing Company sutimits the
following:

Please take notice that on August 30,
1985 Montaup Electric Company filed an
amendment of a unit sales contract
between Montaup and Braintree Electric
Department for the sale of capacity and
energy from Canal Unit No, 2 (FERC
Rate Schedule No. 80).

Under the amendment the contract is
extended for three years through
October 31, 1988 for 25,000 Kw (4.281%).
The Capacity Charge of $4.57 per Kw/
month agreed 1o in August, 1983
represents the cost at that lime and is
below the current cost of $4.78 per kw/
month shown in Attachment A.

This filing was served on the affected
customer and the Massachusetis
Department of Public Utilities.

Any person desiring 1o be heard or to
protest said filing should file a motion to
intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, NE., Washinglon,
D.C. 20426, in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure {18 CFR 385.211,
385.214). All such motions or protests
should be filed on or before September
23, 1985, Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
nol serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a motion to
intervene. Copies of this filing are on file
with the Commission and are available
for public inspection.

Kenneth F. Plumb,

Secretary.

{FR Doc. 85-22005 Piled 0-12-85: 8:45 am)
BILLING CODE 6717-01-M

|Docket No. QF85-655-000)

New York State Energy Research and
Development Authority; Application
for Commission Certification of
Qualitying Status of a Cogeneration
Facllity

September 9, 1685,

On August 16, 1985, New York State
Energy Research and Development
Authority (Applicant), of Two
Rockefeller Plaza, Albany, New York
12233, submitted for filing an application
for certification of a facility as a
qualifying congeneration facility
pursuant to § 292.207 of the
Comimission’s regulations. No
determination has been made that the
submittal constitutes a complete filing.

reciprocating engine/generator unit
equipped with heat exchangers designed
to capture thermal energy from the
reciprocating engine coolant and
exhaust gases. The heat recovered from
the heat exchangers will provide
supplementary heat to a hydrothermal
energy extraction system, a system
designed to extract heat from a warm
underground brine reservoir. The
facility's total thermal energy will be
used to satisfy the domestic hot water
and space heating requirements of two
nearby school bxildings. The primary
source of energy will be natural gas. The
electric power production capacity of
the facility is 115 kW.

Any person desiring to be heard or
objecting to the granting of qualifying
status should file a petition to intervene
or protest with the Federal Energy
Regulatory Commission, 825 North
Capitol Street, NE., Washington, D.C.
20428, in accordance with rules 211 and
214 of the Commission’s Rules of »
Practice and Procedure. All such
petitions or protests must be filed within
30 days after the date of publication of
this notice and must be served on the
applicant. Protests will be considered by
the Commission in determining the
appropriate action to be taken but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a petition to
intervene. Copies of this filing are on file
with the Commission and are available
for public inspection.

Kenneth F. Plumb,

Secretory.

[FR Doc. 85-22019 Filed 9-12-85; 8:35 am)
BILLING CODE 6717-01-M

[Docket No. SA85-38-000]

Pel-Tex Oil Co.; Petition tor
Adjustment

Issued: September 9, 1085,

On May 6, 1985, Pel-Tex Oil Company
(Pel-Tex) filed with the Federal Energy
Regulatory Commission a petition for an
adjustment pursuant to section 502(c) of
the Natural Gas Policy Act of 1978, Pel-
Tex seeks a waiver of $§171.025.25 of its
Btu refund obligations incurred under
Commission Order 398-A. In support of
its request, Pel-Tex claims that, despite
its best efforts, it has been unsuccessful
in collecting these refunds from certain
royalty and working interest owners.

The procedures applicable to the
conduct of this adjustment proceeding
are found in Supbart K of the

intervene in accordance with the
provisions of such Subpart K. All
motions to intervene must be filed
within 15 days after publication of this
notice in the Federal Register.

Kenneth F. Plumb,

Secretary.

|FR Doc. 85-22006 Filed 9-12-85; 8:45 um)|
BILLING CODE 8717-01-M

[Docket No. ER85-608-000]

Public Service Company of New
Mexico; Order Accepting for Filing and

Suspending Rates, Granting
Intervention, Granting in Part and
Denying In Part Requests for Waiver,
and Establishing Hearing Procedures

Issued: Seplember B, 1965,

On July 8, 1985, Public Service
Company of New Mexico (PNM)
submitted two proposed modifications
of the fuel adjustment clause (FAC)
contained in its firm power rates to five
wholesale customers,* together with a
petition for waiver of § 35.14 of the
Commission's regulations (18 CFR
35.14). Specifically, PNM proposes to
revise its FAC to exclude the effect of
the availability of test energy from Units
1, 2, and 3 of the Palo Verde Nuclear
Generating Station (Palo Verde)® from
the calculation of its fuel adjustment
charges and to include fees for the
disposal of spent nuclear fuel and/or
high level radio-electricity from Palo
Verde.

PNM notes that Unit 1 began
generating test energy from test
operation on June 12, 1885, and that
Units 2 and 3 will begin test operations
in late 1885, During these periods, PNM
estimates that its share of Palo Verde
will generate 600 million KWh of test
energy, which will become a part of the
energy supply available on PNM's
system. Consequently, the fuel
consumption of PNM's other generating
units and purchased power costs would
be reduced substantially. PNM intends
to use this test energy to meet firm

! The Cities of Gallup and Farmington, New
Mexico, Plains Electric Generation and
Tennsminsion Cooperative, Inc., Texas-New Mixico
Power Company. and the Departmant of Enugy af
Los Alamon. New Mexivo (DOE), PNM no longer
serves DOFE as o wholesale customer; socordingly.
thut rate schedule change is moot. See Attuchiment
for rate scheduly designations.

¥ PNM his 8 10.2% [approximately 390 MW)

~awnership interest in Palo Verde.
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customer requirements as well as to
make off-system sales.

PNM contends that, since it is not
recovering capital costs associated with
Palo Verde construction work in
progreas (CWIP) through base rales, the
savings due to lest energy should not
nutomatically flow through the FAC to
wholesale customers, as such treatment
is inconsistent with the Commission's
Uniform System of Accounts, Electric
Plant Instructions, section 3, Paragraph 8
(18 CFR 101). PNM states that the fair
vilue of test energy will be charged
through the FAC and used to offset the
cost of construction of Palo Verde.
Under PNM's proposed FAC, test energy
will be first sold and dispatchied to

ndependent purchasers without
ififecting the fuel adjustment clause;?
the remaining test energy will then be
available to PNM as a sysiem resource.
The company proposes an effective date
of June 12, 1985, for all customers except
for the City of Gallup. With respect to
the City of Gallup, PNM proposes an
effective date of September 2, 1986,
pursuunt to the terms of the settlement
pproved by the Commission in Docket
No. ER83-299-000, 27 FERC § 61,398
(1084). The utility would continue to
capitalize for later collection from the
city fees for disposal of spent nuclear
fuel or radioactive waste fronf the date

! commercial operation of Unit 1 until
Seplember 2, 1988, Accordingly, PNM
requests waiver of the notice
requirements. In addition, PNM requests
waiver of the requirsment of
& 35.34{a)(#}(il) of the regulafions (18
CFR 35.140a){9)(i1)) to the extent it is
applicable. That provision requires an
clectric utility which proposes to change
its FAC to provide full cost of service
lata unless it has had a rate approved
by the Commission within the past year,
PNM states that such information is not
relevant 1 s filing. To the extent

ccessary, the company incorporates by

ference the Period 1 and 11 statements’
filed in Dockel No. ER83-209-000.4

Notice of the Company’s filing was
published in the Federal Register, ® with
comments due on or before July 29, 1085,
__Timely motions to intervene were
fled by Texas-New Mexico Power
Company (TNP) and Plains Electric
Generation and Transmission
Cooperative, Inc, (Plains), both of which
request suspension of the proposed FAC
madilication und a hearing. An untimely

\otion to intervene was filed on July 30,

1n thin Cose. the bent eneigy will not be avatlable
eyt vee, und revenues will simply beo credited
st Pajo Verde' s invesimend.
' UNM subimitted its filing fn Dorket No, PRAG-
000 on Febrairy 1. 1983, X
SO PR. 20,730 {1945)

1985, by the Cities of Gallup and
Farmington, New Mexico (Cities) which
also request suspension. The intervenors
challenge PNM's method of calculating
the value of test energy, as well as
PNM's proposal to capitalize spent
nuclear fusl disposal costs prior to
commercial operation. Plains objects to
PNM's proposed effective date.
Presumably, the savings associated with
test energy have been passed thorugh to
PNM's wholesale customers since june
12, 1985. Thus, a surcharge would
allegedly be needed in order to recoup
the differance between actusl and “fsir
value' energy costs from june 12 until
the present. Plains argues that a
surcharge would charge future
customers for benefils received by past
customers and, further, would, wounld
constitute retroactice ratemaking,

The Cities contend that Gallup's rates
cannot be modified prior to the time of a
final Commission order. Thus, the filing
should not become effective as to Callup
until either September 2, 1886, or the
date of Commission approval of the
proposed changes, which ever occurs
later.

On August 12, 1985, PNM filed a
limely response 1o the motions to
intervene, While PNM does not oppose
the intervention of Plains, TNP, or the
Cities, the campany denies that either
suspension or a hearing is warranted. In
support, the company disputes the
allegations contained in the intervenors’
pleadings. PNM states that any change
in rate to Gallup may become effective
only alter Commission approval,
although it believes that such an order
would be issued prior 1o September 2,
1986,

Discussion

Under Rule 214 of the Commission's
Rules of Practice and Procedure {18 CFR
385.214), the timely. unopposed motions
lo intervene serve to make TNP and
Plains parties to this proceeding.
Furthermore, we find that good cause
exisls lo grant the Cities’ untimely
intervention, given the interests of the
conslituencies which they represent, the
early stuge of this proceeding, and the
apparent absence of any undue
prejudice or delay.

With respect to PNM's prposed
treatment of test energy in its fuel
adjustment clauses, we have previously
accepted several similar applications. In
Pennsylvania Powar and Light Co.,
(PPL) Opinion No. 178, 23 FERC
% 61,365 (1983), we granted the
company's reques! for waiver and
approved the modifications o its fuel
adjustment clauses. In that case we
found that, absent waiver of the fuel
clause regulations, current ratepayers

would receive the benefits of the test
energy in the form of decreased fue)
costs. Future ratepayers would,
however, incur all the costs associated
with the test energy through higher rates
which result from inclusion of such cost
in the CWIP account and ultimately in
rate base. We concluded that, by
allowing waiver of the regulations and
crediting the fair value of test energy to
the plant account, future ratepayers who
ultimely bear the costs associated with
the facility undergoing testing will
receive benefits through lower rates,
This ratemaking would, the Commission
determined, avoid problems of
intergeneration inequality. PNM's
proposed clause regarding test energy
accomplishes the basic premise of PPSL,
that present customers should not
receive the full benefit of plants whose
fixed costs will be borne by future
customers. Therefore, we shall grant
PNM'’s petition for waiver of the FAC
regulations.®

The intervenors have alleged that
PNM’s method of calculating the fair
value of test energy may be
unreasonable. PNM's proposal is to
value all test energy which displaces
PNM generation at displacement costs
and to value all test energy which
displaces purchases al economy energy
prices as determined by recent
transactions. PNM’s method differs from
PP&L's in that it proposes to value test
energy which displaces purchases at the
average price for its economy energy
sales and purchases for the latest prior
four week period. PP&L vaiued all test
energy at its replacement cost—i.e., the
cost which would have been incurred if
the lest energy were not available. In
view of the intervenors' allegations, we
shall set for hearing the question of
whether PNM's method of determining
fair value is just and reasonable.

PNM's proposed FAC includes
language which specifically provides
that fees for spent nuclear fuel disposal
costs (SNFDC) will be included as a
component of fuel cost. The company
proposes to defer collection of these
charges from Gallup until September 2,
1988, We have previously held,

* We agree with PNM that full cost of servies
data is unnecessary with respoct o the company’s
filitsg and shail therefors wiive the nequirements of
§ 35.14(a)(9)(ii1 of the Commisuion’s reailatians,

T Althoagh PNM's petition ruquested that
collection of SNFDC through the FAC commenice
upon commercial operation of Palo Verde, itn
proposed fuel clause provides for inclusion of
SNFDC upon generation st Palo Verde. We shall
require PNM 10 revise ity proposed FAC o conform
1o its petition
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however, that SNFDC related to current
nuclear fuel burn is includable in the
FAC, and that utilities need not file
revisions in costs related to current fuel
burn, so long as they simply reflect DOE
cost determinations.® Therefore, while
PNM is free to include specific SNFDC
language in its FAC, such is not required
for cost collection under its existing
FAC since SNFDC is merely a
component of nuclear fuel expense.
PNM should therefore revise the
proposed FAC for Gallup to delete the
September 2, 1986, effective date.

Our review of the company’s filing
indicates that the rates have not been
shown to be just and reasonable and
may be unjust, unreasonable, unduly
discriminatory or preferential, or
otherwise unlawful. Accordingly, we
shall accept the rates for filing and
suspend them as ordered below.

In West Texas Utilities Co., 18 FERC
{ 61.189 (1982), we explained that where
our preliminary examination indicates
that the proposed rates may be unjust
and unreasonable, but may not be
substantially excessiye, as defined in
West Texas, we would generally impose
a nominal suspension. Here, our
examination suggests that the proposed
rates may not yield substantially
excessive revenues. Accordingly, we
find that a nominal suspension of PNM's
rates is appropriate.

As noted, PNM requests a June 12,
1985, effective date for customers other
than Gallup and therefore seeks waiver
of the notice requirements. PNM has not
shown good cause for the waiver.
Presumably, the company was aware
before the June 12 date that Palo Verde
Unit 1 would commence producing test
energy and could have filed a timely
petition for waiver of the Commission's
fuel clause regulations. Further, one of
the affected customers objects to the
request for waiver. Accordingly, we
shall deny the request for waiver. As to
TNP, Plains, and Farmington, we shall
therefore accept PNM's filing, as
modified, and suspend it for one day
from sixty days after filing, to become
effective on September 8, 1985, subject
to refund. Since DOE is no longer a
wholesale customer, we shall deem the
filing withdrawn as to it. With respect to
Gallup, that city is served pursuant to
two rate schedules, A and B. Whereas
Rate Schedule B permits unilateral rate
changes, Rate Schedule A may only be
changed as of the date of a final
Commission order. However, pursuant
to the terms of the settlement agreement
approved in Docket No. ER83-299-000,

* Sewv Western Maossochusetts Electric Co.. 24
FERC | 61.278 [1963).

PNM may not increase ils rates to
Gallup prior to September 2, 1986.
Accordingly, we shall: (1) Accept PNM's
proposed FAC under Rate Schedule A,
as modified, for filing and suspend it for
one day, to become effective, subject to
refund, on September 3, 1986, or the date
of a final Commission order in these
proceedings, whichever is later; and (2)
accept PNM's proposed FAC under Rate
Schedule B, as modified, for filing and
suspend it for one day to become
effective on September 3, 1986, subjec!
to refund. Because PNM has submitted
its filing to Gallup more than 120 days in
advance of the proposed effective date,
we shall grant waiver of the
Commission's advance filing *
requirements.®

The Commission orders

[A) The Cities' motion to intervene is
hereby granted subject to the
Commission’s Rules of Practice and
Procedure.

(B) PNM's request for waiver of
§ 35.14 of the Commission's regulations
is hereby granted. Further, PNM's
reques! for waiver of the cost of service
requirements of § 35.14.14(a)(Q)(ii) is
granted.

(C) PNM's request for waiver of the
prior notice requirement is hereby
denied. The Commission hereby grants
waiver of the advance filing
requirements.

(D} PNM is ordered to refile its fuel
adjustment clauses lo indicate that fees
for SNFDC will be included upon
commercial operation of Palo Verde and
to delete the provision for collection of
fees for SNFDC from Gallup on a
deferred basis.

(E) PNM's proposed fuel clauses are
hereby accepted, as modified, for filing
and suspended for one day, to become
effective on September 8, 1985, subject
to refund with respect to all customers
other than Gallup and DOE. As to DOE,
PNM’s filing is deemed withdrawn. As
to Galiup, the FAC under Service
Schedule A, as modified, is accepted for
filing and suspended for one day, to
become effective; subject to refund, on
Septemer 3, 1986, or the date of a final
Commission order in this proceeding,
whichever is later. The fuel adjustment
clause under Service Schedule B, as
modified, is acceped for filing and
suspended for one day, to become
effective on September 3, 1986, subject
to refund.

(F) PNM is hereby ordered to file,
within thirty (30) days of the end of
testing of Palo Verde, the accounting
entries made to effect its treatment of
test power, including a detailed

*See 18 CFR 253 [1984),

explanation of the derivation of all
figures.

(G) Pursuant to the authority
contained in and subject to the
jurisdiction conferred upon the Federal
Energy Regulatory Commission by
section 402(a) of the Department of
Energy Organization Act and by the
Federal Power Act, particularly sections
205 and 206 thereof, and pursuant to the
Commission's Rules of Practice and
Procedure and the regulations under the
Federal Power Act (18 CFR Chapter 1), «
public hearing shall be held concerning
the justness and reasonableness of
PNM's proposed fuel clauses.

(H) A presiding administrative law
judge, to be designated by the Chief
Administrative Law Judge, shall
convene a conference in this proceeding
to be held within approximately fifieen
(15) days of the date of this order, in a
hearing room of the Federal Energy
Regulatory Commission, 825 North
Capitol Street, NE., Washington, D.C.
20426. The presiding judge is authorized
to establish procedural dates and to rule
on all motions (except motions to
dismiss) as provided in the
Commission's Rules of Practice and
Procedure.

(I} Subdocket 000 of Docket No.
ER85-608~000 is hereby terminated, The
evidentiary proceeding established
herein is designated as Docket No.
ER85-608-001.

{J) The Secretary shall promptly
publish this order in the Federal
Register.

By the Commission.
Kenneth F. Plumb,
Secretary.
Attachment
Public Service Company of New Mexico

Rate Schedule Designations Docket No
ERB85-608-000

Description: Modified Fuel
Adjustment Clause

Densygranon Other party
(1) Supploment No. 40 1o Rase | Plains Eleciric
Scheade FPC No. 31 (Super Generabon &

ss0es Suppdement No. 32)
(ZDchlomMNo 17 10 Rae

Transmission Coop
nc
Tews New Meuco

Scheddo FPC No. 32 (Super- | Power Comparny
oS No. 16)
(3 Supolement No. 5 10 Supple- | City of Farmington
ment No. 3 10 Rate Schedulo
FERC No. 51 (Swesedes
Supplement No. 4 10 Scpple-
ment No. 3)
(4) Supplemant No. 22 1o Rate | City of Galup—Service
Schedule FPC No 2 (Super Schodule A
sedes Supplemnent No. 20).
(5) Supplament No. 23 10 Rate | City of Galup—Service
Schedule FPC No 2 (Super. |  Schodule B

sedos Supplomant No. 21)

|FR Doc. 85-22007 Filed 9-12-85; 8:45 am|
BILLING CODE 6717-01-M
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[Docket No. ER85-710~0001]

Public Service Electric and Gas Co.;
Filing of Initial Rate Schedule

September 10, 1985,

The filing Company submits the
following:

Take notice that on August 27, 1985,
Piblic Service Electric and Gas
Company (Public Service) tendered for
filing an Initial rate schedule to provide
transmission service to the Borough of
Park Ridge (Park Ridge). The Rate
Schedule provides for a monthly
transmission service charge of $1.35 per
kilowatt for the delivery by Public
Service of Park Ridge's share of the
State of New Jersey’s allocation of New
York Power Authority neighboring state
hydroelegtricity from the New York/
New Jersey border to Park Ridge.

Public Service requests a waiver of
notice requirements with the customer's
consent so thal the Rate Schedule can
be made effective as of July 1, 1885,

Public Service states that a copy of
this filing has been served by mail upon
cusiomer,

Any person desiring to be heard or to
protest said filing should file a motion to
intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, N.E., Washington,
1.C. 20426, in accordance with Rules 211
and 214 of the Commission's Rules of
Practice and Procedure (18 CFR 385.211,
385.214). All such motions or protests
should be filed on or before September
23,1985. Protests will be considered by
the Commission in determining the
appropriate action lo be taken, but will
not'serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a motion to
intervene, Copies of this filing are on file
with the Commission and are available
for public inspection.

Kenneth F. Plumb,

Secretary,

[FR Doc. 85-22008 Filed 9-12-85: 8:45 am|
BILLING CODE 4717-01-M

{Docket No, ERB5-715-000]

Public Service Electric and Gas Co.:
Filing of Initial Rate Schedule

September 6, 1985,

The filing Company submits the
following:

Take notice that on August 28, 1985,
Public Service Electric and Gas
Company (Public Service) tendered for
filing an initial rate schedule to provide
transmission service to the Borough of
Milltown (Milltown). The Rate Schedule
provides for 8 monthly transmission
service charge of $2.45 per kilowatt for
the delivery by Public Service of
Milltown's share of the State of New
Jersey's allocation of New York Power
Authority neighboring state
hydroelectricity from the New York/
New Jersey border to Milltown.

Public Service requests a waiver of
notice requirements with the customer's
consent so that the Rate Schedule can
be made effective as of July 1, 1985,

Public Service states that a copy of
this filing has been served by mail upon
customer,

Any person desiring to be heard or to
protest said filing should file a motion to
intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, NE., Washington,
DC. 20428, in accordance with Rules 211
and 214 of the Commission's Rules of
Practice and Procedure (18 CFR 385.211,
385.214). All such motions or protests
should be filed on or before September
22, 1985. Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a motion to
intervene. Copies of this filing are on file
with the Commission and are available
for public inspection.

Kenneth F, Plumb,
Secretary.

IFR Doc. 85-22009 Filed 9-12-85: 8:45 am)|

[Docket No. CS66-84, et al.]

E.E. Reigle dba Richmond Drilling Co.;
Applications for Small Producer
Certificates !

September9, 1985,

Take notice that each of the
Applicants listed herein has filed an
application pursuant to section 7(c) of
the Natural Gas Act and § 157.40 of the
Regulations thereunder for a “small
producer” certificate of public
convenience and necessity authorizing
the sale for resale and delivery of
natural gas in interstate commerce, sll
as more fully set forth in the
applications which are on file with the
Commission and open to public
inspection.

Any person desiring to be heard or to
make protes! with reference to said
applications should on or before
September 25, 1985, file with the Federal
Energy Regulatory Commission,
Washington, D.C. 20426, petitions to
intervene or protests in accordance with
the requirements of the Commission's
Rules of Practice and Procedure (18 CFR
385.211, 214). All protests filed with the
Commission will be considered by it in
determining the appropriate action to be
taken but will not serve to make the
protestants parties to the proceeding.
Persons wishing to become parties to a
proceeding or to participate as a party in
any hearing therein must file petitions to
intervene in accordance with the
Commission’s Rules.

Under the procedure herein provided
for, uniess otherwise advised, it will be
unnecessary for Applicants to appear or
to be represented at the hearing.
Kenneth F. Plumb,

BILLING CODE 6717-01-M Secretary.
Dochot No Onte Filed ] Appicent
CS6s #2 Aug 14, 10857, !E.E Reglo dba Richmong Drting Co., First Natonal Bank Buidey, P.O
i Bax 150, Midland. Texas 79702
CS77.659-007 . Aug 29,1985 | Tumblewded Producton Co. P.O. Box 3362, Borger, Tesas 79007
CSas-65-000._.... ot Aug. 91985 | Dewco. Inc., P.O, Box 1080, Covington, Lousana 70434
C585-87-000 S Aug 18, 198S Baloy Balken-No 1009—1508 Man St. Datas, Texas 75201
CS85-96-000 Aug. 26, 1005 | Risa Energy Corporaton, PO, Box 2791, Corpus Chvish, Twas 78403
CSAs-10-000 Aug. 22, 1325 | Moadowbrook O Corporation of Oxlahoma, Inc., Judth M. Dean, Alan M.
Daan, Mechael O Doan. Lara M. Doan, John A. Dean, Lesko Hershaw
& Raytord C Bowen, 3812 Scuth Epparty Dive, Osl Cry, Okluhorna
7315,
CSBS-100-000 Aug 30,1685 | ENEX O4 Gas Income Program B, [ENEX Resourcas Corporation, Gongrsl
Partnor), One Kingaood Place. Sulte 205, Kingwood TX 77339
CS65-101-000 | Sopt, 3, 9888 J. Cartor Horison, 42 Bendwood. Sugar Land, Toxas 77478
CS85-102-000 V. . - | David K. Spracn) gba S.E. Production Company, P.O. Bor 755 Holbs,
| Naw Mevico #5241
£S85.103-000,. .| __do F'BLG. Patrcium, inc., PO Box 10888, Midland, TX 79702

* This notice does not provide for consolidation
for hearing of the several mutlers covered herein,
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DocketMo | Date Fhed Apstcant Applicants listed herein has filed an
_ application or petition pursuant to
£585-104-000.. l B[R Sowher, ¥, PO Box 51353, Latayetia, Lowsiana 70505 section 7 of the Natural Gas Act for
3 Acgust 6, 1985, ACSECAM request ificate be ameaded 10 Incude ihe ICRowing persoms authorization to sell natural gas in
m&'c.:‘nwc:::in co?:otdev"l R Clrk McDonald u":é’é"f \:‘.Cawam. 3.3 Tate (k':m and Betty J l’cz interstate commerce.ort bﬁ d
Lm!amv?wfd%nmmmtiﬂﬁo.Er € Plagie Trmive lor Vioet . Ragfe. dec., Ecwar : or‘to. abandon
A i, y v
Gardon Rinle. Eward Gordon site for Sumgle Wikams Trugt Carchie Rlscje Wikers nd C. I Wakaers s service as described herein, all as more

NOTRNEO _ Dalersvp), €
Randal Kurt Resie.

{FR Doc. 85-22017 Filed 9-12-85; 8:45 am)
BILUNG CODE 6777-01-M

[Docket No. QF85-539-000]

Derald Schnabel; Application for
Commission Certification of Qualifying
Status of a Small Power Production

Facility

September 9, 1985,

On July 11, 1985, Derald Schnabel
(Applicant), of P.O. Box 478 Parkston,
South Dakota 57366 submitted for filing
an application {or certification of a
facility as a qualifying small power
production facility pursuant to § 292.207
of the Commission's regulations.
Supplemental information was filed on
Augus! 30, 1985 1o complete the
application.

The 3.5 kilowatt wind facility is
located in Newton, lowa.

Any person desiring to be heard or
objecting to the granting of qualifying
status should file a petition to intervene
or protest with the Federal Energy

20426, in accordance with rules 211 and
214 of the Commission's Rules of
Practice and Procedure. All such
petitions or protests mus! be filed within
30 days after the date of publication of
this notice and must be served on the
applicant. Protests will be considered by
the Commission in determining the
appropriate action to be taken but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become & party must file a petition to
intervene. Copies of this filing are on file
with the Commission and are available
for public inspection.

Kenneth F. Plumb,

Secrelary.

|FR Doc. 85-22020 Filed 9-12-85; 8:45am|
BILLING CODE §717-01-M

[Docket No. G-8837-005, of af ]

Shell Offshore Inc,; Applications for
Certificates, Abandonments of Service
and Petitions To Amend Certificates'

fully described in the respective
applications and amendments which are
on file with the Commission and open 1o
public inspection,

Any person desiring to be heard or to
make any protest with reference 1o said
applications should on or befére
September 25, 1985, file with the Federal
Eneigy Regulalory Commission,
Washington, D.C. 20426, petitions to
intervene or protests in accordance with
the requirements of the Commission’s
Rules of Practice and Procedure (18 CFR
385.211, 385.214), All protests filed with
the Commission will be considered by it
in determining the appropriste action to
be taken but will not serve to make the
protestants parties to the proceeding.
Persons wishing to become parties to a
proceeding or to participate &s a party in
any hearing therein must file petitions to
intervene in accordance with the
Commission’s Rules.

Under the procedure herein provided
for, unless otherwise advised, it will be
unnecessary for Applicants lo appear ot
to be represented at the hearing.

Regulatory Commission, 825 North Septembar 9. 1985. Keaneth F. Plumb,
Capitol Street, NE,, Washington, D.C. Take notice that each of the Secretary.
Docket No. and date Thed Apghcant Purchaser and locaton Price par 1,000 f1* m;.::,‘.

G-8837-005, D, Aug. 28, 1585
7310
B11373-001, Aug. 28, 1985
C265-1053-001, D, Aug. 22. 1865
CHO7-41-000. Aug. 26. 1985

CHi7-1085-000, D, Sept 3, 1565

Ci7-1085-001, D, Sept 3, 1585

CH0-5966-000, D. Aug 20, 1955

Ci74-334-002, Sopt 3, 1965
CA 941207900
CI77-400-002. D. Sopt 3, 1065

CIS-£34-000 (CST1-846), B, Aug
19 1945

CIO5-535-000 (C374-52). B, Aug 19, | Chowron USA Inc
1985
CI85-636-000 (CSBO-1821, B, Auy |
21, 1985 Texas 78403
CI5-627-000 (CS82-7-000),
Aug 21, 1965 26164

OS5 838-000, A Aug. 26, 1966

' Thin notice does not provide for consolidation
for hearing of the severn! matters covernd berein

Shotl Oftshore Inc, P.O- Box 4480, Houston. Texas
Mobd O Explocaton & Producing Southeast, Inc. Nno
Greonway Plara, Sute 2700, Houston, Toxas 77046,
| Sun Exploration and Production Company, P.O. Box
2680, Dabas, TX 752212880,

Son Eplomtion and Production Company AN

Sun Expiorabon and Proowcuon Company
Sun Exploraton ang Prodeton Company —h

{wswmmmmw
Chawon, USA . PO Box TA09. San Francsco '
Tesaco Inc, P.O. Bos 52332, Wousion, TX 77052

Ladd Petroleum Corpontion, 830 Denver Club Butdng
Demvar, Colorado 80202

| Agarta Ov Company, P.O. Box 334 Compus Ohwiss,
B | Kaisor Energy, Inc. PO Box 8, Raverswood, WV

Cites Sarvice Of and Gas Conmporation. P.O. Bos 300,
| Tuisa, Oxishoms 74102

Texas €

Tennwssoe Gas Pipoine Company, Haler tstand Fleld, | (7).
Totrabonne Parsh, Lousiana,
v > P

County. Tesas

Lowwana

Offshore Lousiana,

- Natrsl Gaa

2128, Ottshore Lovsany

West Virgna

Waskom Freld, Caddo Pansh, Loutiana.
Northem Naturst Ges Company. Morrsan Ranch Fald, | (7). ra 5

Pantundio Eastern Hot Lina Co. Dowver-Hemossey | (')
Fuld, Yangtsher and Garfeld County, Oklahoma.
Seuthern Natww! Gax, Unknown Pass, Ovieans Pansh, | (%)

« Unted Gan Pipalng Coopany and Southen Natural | [ +
Gas Company, Eugene island Blocks 26, 27, 47,

Tmnscontinental Gas Ppe Line Comp,
smaaoamgmnm

Pgotne Company, East
257, OCS-G-2041, East Cameton Biock OCS-G-
Urnted Gas Pge Uine Company. Nortn Fort Mesrl | (Y9
Frald, Live Onk County, Toxas.
Gas Tranaport, Inc. Sivorton Feid, Jackeon County, | (') ...

Wilsion Basin Interstale Ppeine Company, Pavilion
Frld, Fremont County, Wyomng

G - | M. sl

Bk ' 6. 1 (M)t L
Cameton Biock | (')

“y o 140
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Dockel No. and dato tied

Applicant

Purchaser and ‘ocation

" Prassurg
Prico par 1,000 ft base

Ci85-639-000 (G-2789), B, Aug 22
1385,
CH845-540-000, B, Aug. 20, 1985..

CH5-543-000, B, Aug. 29, 1085

C185-843-000, A, Sepit. 3, 1985

Ci5-842-000 (CS71-301). B, Sept

3, 1985 homa 74103

C185-845-000 (CS77-80), 8, Sept
3, 1968 Company,
77001
C185-846-000 (G-T146), B, Sept. 3,
1985 CA 94120-7309
Cia5-647-000 (C179-200), B, Sopt | Exxon Corporation ...
31968

CiB5-549-000, Sapd. 4, 1985

Amoco Production Comparry, Post Office Bax 3092,
Houston, Tesas 77253

Hormes Fawman, ¢ al (Fawman Oriing Co ), P.O. Box
288, Dubors, PA 15601

Hormes H. Favman, ot al (Farman Drilling Co)

Exxon Comporaton, Post Oftce Box 2180, Mouston,
Texas 77262-2180,

Jot Of Company, 800 Md-Contingnt Biog., Tulsa, Okla- | T

Primary Fuels, Inc, (Succ. in It to AGF Paboloum
Inc), PO, Box 569, Houston, Texas

Chavion USA Inc. PO. Bos 7309, Sen Franciaco,

MGPC, Inc. Suite 1600, 10850 Wilshire Bowlsvird, Los
Angetes, Caldorma 90024

son County, Toxas.
E& County, Py

Corp ), Evgone
Township, Elk County, PA

County, Texas

et Columba Gas Transmission Corp., South Pass Blocks | (31).
83 ang M, Oftshore Louisiana.
MIGC, Inc., Gaetie Sas Plant, Campbell County. Wyo- | (),

g

Texas Gas Pipe Lne Comporaton, Big Hill Fald, Jatter.

Now York Sigle Nat Gas Corp (Cons. Gas Trans.
Corp). Hall Chase Woll =1, Bonezetto Township,

onnsyvana
Now York State Nat Gas Cop (Cons. Gas Yrans. | ('9) .
Dolinger, ot al. Wall ®2, Banozetio

Toxas Eastern Transmission Corporation, South Pass | (')
Blocks 23 & 94, Oftahore Loussana
tamscontinontal Gas Pipe Line Comp., Mosguao Bay | 1'%). B
Fiold, Terrebonne Parigh, Lowsana,
Transco Gas Pipe Lne Corporabon, Courtney. Ne. 1 | ('%)

Woll, Basstald Fiadd, Jeltorson Davis County, Mses.

Pt
Untod Gas Ppeling Company, Kaoran Field, Victora | '),

[ - ; -
Oyt i

' By ogreemont dated March 7, 1085, Shedl Ofishore Inc has farmed-out certan acreage 10 Crescant Driling & Development Inc,, Pescock O4 and Gas Properties, Tratalgar Houss O and

Partness 83, Lid,

Gas inc. and Odyssey Gut
Una well And abandonad and unt remaved from contract commiment.

1 D
Property No. 853248, Can L Unit 1-26,
oparty No.

o B ST 10 T Seznen o awerFancs 8 Gorpary
z ol e Lsase No. 4 aiger-Feancia
0 Eant R. Bruno,

Sale of properties by Partit Assignment and 8l of Sale 10 Spess OF Company, Inc.

P 878323, i, was sold
:Sovalpfom mma Peiroloum, Inc

On Mvch‘?;m. fentoral :::' Zg

ad fiesd has

' Production has cossed from welts, and the leases have axpred

' Hesarve deplotod
¥ Purchase
wiling 10 reigase the
9 s Hing
Caos Service 4/22164),

o0 Fleld gas from the Gas Purchase
under Roliover Gas Purchase Cortr

c-oauuewmsw\znmmmmmmwummmmaummm The ias! wedl on Block 27
d. The feid 1 deplotod and 00 furthis peoducbion is planned The purchaser wishes 1o

he o tackis

retated 1o

ddnmmdm.wmnmo?onmhwmm%-mwmvﬂmdmuwmwmhmmmn:mm
ﬁm 11730/84 (Ovgnal Contract between Shollt OF Company and Montana Dakota Utises Co. dated 2/26/64, ratdod ty

' A production trom the dedicated proporty has coased and all weils have boen plugged and abandcned. The geimary term Of the gis sakon conract axpred June 1, 1974, and sad

CONSraC] was canceliod on May 16, 1980
'* Natural gos renerves dopheted
' Applcant

10 safl gas under & contract dated July 24, 15885

proposan
" Tho Stale JM. Smyih 31 wedl was
' AN production related 10 the Courtney
*< Production

ceasad and 0o further prospects Sor Jevelopemnant axists.

regurenants undor RS, No. 650, Columba no

betwoen Exxon and Columbia expired Dy (18 own terms on Ja
Onger dosires 10 purchase the subjoct
2 indial apphcaton for exchange of natural gas fled under a Gas Exchangs Aqo-gr::na aaled August 15, 1685,

ang wil 3uppont Exvon's

And Abandoned June 1979, The purchitsat wishes 10 rémove the pertinent facilitles related 10 this wed
. 1 well has cousod and the well has boen plugged and ahandoned.

ruary 14, 1684, Columbia hes advised Exxon that, due 10 the pace mnd taka
abandonment apphcation.

Fiing Code. A—Initial Seevice; B—Abanconment; C—Amondmarnt 10 20d acreage; D—Amandment 1o delate acresoe; E—Totu Successon, F—Partigh Succassion

[FR Doc. 85-22016 Filed 9-12-85; 8:45 am|
BILLING CODE 6717-01-M

[Docket No. ER85-717-000]

Southern Company Services, Inc.;
Filing of Service Schedule R to an
Interchange Contract Between Gulf
States Utilities Company and Southern
Companies

September 6, 1985, i

The filing Company submits the
following:

Take notice that on August 29, 1985,
Southeérn Company Services, Inc. on
behalf of Alabama Power Company,
Georgia Power Company, Gulf Power
Company and Mississippi Power
Company (“Southern Companies"),
tendered for filing Service Schedule R to
an interchange contract between Gulf
States Utilities Company ("GSU") and
Southern Companies.

Service Schedule R provides for non-
firm energy sales from Southern
Companies to GSU and allows GSU to
purchase such energy in substitution for
energy under a unit power sales
agreement among the parties. The price

of energy under Service Schedule R will
be at the incremental cost of Southern
Companies. Southern Companies and
GSU request that the new service
Schedule be allowed to become
effective as of August 2, 1985,

Any person desiring to be heard or to
protest said filing should file 4 motion to
intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, NE., Washington,
D.C. 204286, in accordance with Rules 211
and 214 of the Commission's Rules of
Practice and Procedure (18 CFR 385.211,
385.214), All such motions or prolests
should be filed on or before September
22, 1985. Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a motion to
intervene. Copies of this filing are on file
with the Commission and are available
for public inspection.

Keoneth F, Plumb,

Searetary.

[FR Dogc. 85~22010 Filed 9-12-85; 8:45 am)
BILLING CODE 6717-01-M

{Docket No. QF85-666-000)

Syracuse City School District;
Application for Commission
Certification of Qualifying Status of a
Cogeneration Facility

September 9, 1085,

On August 26, 1985, Syracuse City
School District (Applicant), of 644
Madison Street Syracuse, New York
13210 submitted for filing an application
for certification of a facility as a
qualifying cogeneration facility pursuant
to § 292.207 of the Commission's
regulations. No determination has been
made that the submittal constitutes a
complete filing.

The proposed topping-cycle
cogeneration facility is located at the
Nottingham High School, in Syracuse,
New York. The facility will consist of a
natural gas fired engine. The steam and
heat recovered from the facility will be
used for domestic hot water and
swimming pool and space heating. The
electric power production capacity of
the facility will be 200 kW. The primary
energy source for the facility will be
natural gas, The installation of the
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facility is expected to begin in the spring
of 19486,

Any person desiring to be heard or
objecting to the granting of qualifying
status should file a petition to intervenc
or protes! with the Federal Energy
Regulatory Commission, 825 North
Capitol Street, NE., Washington, D.C.
20426, in accordance with the Rules 211
and 214 of the Commission's Rules of
Practice and Procedure. All such
petitions or protests must be filed within
30 days after the date of publication of
this notice and mus!t be served on the
applicant, Protests will be considered by
the Commission in determining the
appropriale action to be taken but will
not sprve ta make protestants parties to
the proceeding. Any person wishing to
become a party must file a petition to
intervene. Copies of this filing are on file
with the Commission and are available
for public inspection.

Kenneth F. Plumb,

Secretary.

{FR Doc. B5-22021 Filed 9-12-85; 8:45 am)
WILLING COOE 86717-01-M

{Docket No. ER85-718-000]
Tampa Electric Co.; Fifing

September 6 1985

The filing Company submits the
following:

Tuke notice than on August 20, 1985,
Tampa Electric Company (Tampa)
tendered for filing Service Schedule X
vroviding for extended economy
interchange service between Tampa and
the City of Vero Beach, Florida {Vero
Beach). Tampa states that Service
Schedule X is submitted for including as
& supplement under the existing
agreement for interchinge service
between Tampa and Vero Beach,
designated as Tampa's Rate Schedule
FERC No., 16,

Tampa proposes an effective date of
September 1, 1885, und therefore
requests waiver of the Commission’s
notice requirements.

Caples of the filing have been served
on Vero Beach and the Florida Public
Service Commission.

Any person desiring to be heard or to
protest said liling should file & motion to
interveae or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, NE., Wushington,
D.C. 20426, in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211,
485.214). Ali such motians or prolests
should be filed on or before September
22, 1985, Protests will be coasidered by
the Commission in deiermining the
appropriale action lo be taken, but will

not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a motion to

" intervene. Copies of this [iling are on file

with the Commission and are availsble
for public inspection.

Kenneth F. Plumb,

Sacrelory.

[FR Dor. 85-22011 Filed 9-12-85: 8:45 am)
BILLING CODE §717-01-81

[Docket No. TA85-2-9-006]

Tennessee Gas Pipeline Company, a
Divigion of Tenneco Inc.; Rate Change
Under Tariff Rate Adjustment
Provisions

September 10, 1985,

Take notice that on September 9, 1985,
Tennessee Gas Pipeline Company, a
Division of Tenneco Inc, (Tennessee),
withdrew its July 26, 1985 PGA fling and
tendered for filing Substitute Fourteenth
Revised Sheet No. 21 to be effective July
1, 1985 to September 8, 1985 and
Substitute Fifteenth Revised Tariff Sheet
No. 21 to be effective on September 9,
1985.

Tennessee states that the withdrawal
of the July 26, 1885 PCA filing and these
revised tanff sheets are a result of the
Commisssion's rejection in its Opinion
No. 240 of a Settlement Agreement filed
in Docket Nos, RP80-97, et al. Rejection-
of the Seltlement! requires that
Tennessee impose a surcharge 1o
recover its unrecovered purchased gas
cost account balance which in turn will
preclude Tennessee from maintaining
the weighted average cost of gus
reflected in the July 26, 1985 PGA filing,
Accordingly, Substitute Fourteenth
Revised Tariff Sheet No. 21 maintaing
the rates established by Tennessee's
May 29, 1885 PGA filing as modified by
the imposition of a $1.2532 per dth
surcharge. Substitute Fifteenth Revised
Tariff Sheet No. 21 to be effective
Seplomber 9, 1965 reflects rates based
on a weighted average cost of gas of
$3.1736 per dth and a surcharge of
§1.2532 per dth,

Teanessee has also submitted for
filing tarilf sheets reflecting two
allernatives for recovery of its deferred
account bilance. The first of these
allernatives is a direct billing
mechanism. Under this alternative
Tennessee states that fts customers will
be billed in twelve equal monthly
installments for their proportionate
share of the balance In Tennessee's
Unrecovered Porchased Gus Cost
Accounl. Each customer’s share of the
balance is reflected in Appendix B to
Tennessee's filing and is based on a
ratio of: [a) The individual customer's

purchases during the period January,
1983 through March, 1985 to (b) the total
of all customer's purchases during this
period. Tennessece stales thal if this
alternative is accepted by the
Commission, it should also accept
Second Alternative Substitute Fifteenth
Revised Tariff Sheet No. 21 to be
effective on the date of the
Commission's order, which lariff sheet
reflects a weighted average cos! of gas
of $2.398 per dth and a $0 surcharge.

The second alternative proposed by
Tennessee is a twenty-four month
amortlization of the deferred account
balance beginning July 1, 1985, To
implement this proposal Tennessee has
subimitted for filing Alternate Substitute
Fourteenth Revised Tariff Sheet No. 21
1o be effective July 1, 1985 and
Alternative Substitute Fifteenth Revised
Tariff Sheet No. 21 to be effective on the
date of the Commission's order, both of
which reflect a surcharge of 15.89{per
dth and a weighted average cost of gas
of $2.38 per dth).

Tennessee requests waiver of the
Commission's regulations to the exteat
necessary to accept the tariff sheets
effecting one of the three alternate
proposals described above. Tennessee F
states that copies of the filing have been
mailed to all of its customers and
affected state regulatory commissions.

Any person desiring to be heard or to
protest said filing should file a motion (o
intervene or a protest with the Federal
Energy Regulatory Commission, 825
North Capital Street, NE.. Washington,
D.E. 20426, in accordance with Rules 211
and 214 of the Commission’s Rules of
Praclice and Procedure (18 CFR 385.211,
365.214). All such motions or protests
should be filed on or before September
17, 1985, Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties Lo
the proceeding. Any person wishing to
become a party must file 8 motion to
intervene. Copies of this filing are on file
with the Commission and are available
for public inspection.

Kenneth F. Plumb,
Scoretary.
|FR Doc. 65-22012 Filed 9-12-85; 45 nm]

SILUNG CODE 6717-01-M

|Docket No. SA85-47-000)

Trend Exploration Limited; Petition for
Adjustment

Issued: September 10, 1985,

Take notice that on July 29, 1985,
Trend Exploration Limited filed with the
Commission a petition for ad justment
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under section 502{c) of the Natural Gas
Policy Act of 1978." The petition
concerns refunds owed Trends'
purchaser, Houston Pipeline Company.
pursuant to Commission Order No. 399,°
relating to refunds resulting from Btu
measurement adjustments. Trend
requests forgiveness of certain refunds
to Order No. 398-A.> which provides for
consideration of petitions for waiver of
such refunds under certain
circumslances.

Trend states that these refunds,
totaling approximately $560, are
allributable to certain royalty owners;
that it has billed such owners twice; that
the two larges! owners have been
contacted by phone as well: and that
such collection efforts have been
unsuccessful.

The procedures applicable to the
conduct of this adjustment proceeding
ure found in Subpart K of the
Commission’s Rules of Practice and
Procedure. Any person desiring to
participate in this adjustment
proceeding mus! file a motion to
intervene in accordance with the
provisions of Subpart K within 15 days
after publication of this notice in the
Federal Register,

Kenneth F, Plumb,

Secrolary.

[FR Doc. 85-22013 Filed 9-12-85; 8:45 am]
BILLING COOE 6717-01-8

{Docket No. ER85-712-000)

West Penn Power Co. and
Pennsylvania Electric Co. Tariff
Change

Soptember 6. 19685

The filing Company submits the
following:

Tike notice that West Penn Power
Company (*"West Penn”) and
Pennsylvania Electric Company
("Penelec") on August 28, 1985, tendered
for filing proposed changes in their
FERC Electric Service Tariffs,
specifically, an Addendum constituting
Supplement No. 3 to West Penn Rate
Schedule FERC No. 17, Supplement No.
4 o Penelec Rate Schedule FERC No. 43,
and Supplement No. 1 to Penelec Rate
Schedule FERC No. 44, The proposed
changes would increase reveaues from
jurisdictional sales and service by
S1.638.46 to West Penn and $230.28 to
Penelec, based on the twelve-month
period ended May 31, 1985, and would
lermingle an emergency interconnection

'"15U.8.C. 3301, el 50y

"2 FERC § 61,979 (1064)

29 FEHC Y 81,254 (1984)

no lunger deemed necessary by West
Penn and Penelec.

The changes proposed are necessary
in order to reflect increased costs since
the Rate Schedules became effective in
1957 and 1964 and to terminate an
interconnection point which is no longer
needed.

A copy of the filling was served upon
the Pennsylvania Public Utility
Commission.

Any person desiring to be heard or to
protest said filing should file a motion to
intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, NE., Washington,
DC 204286, in accordance with Rules 211
and 214 of the Commission's Rules of
Practice and Procedure (18 CFR 385.211,
385.214). All such motions or protests
should be filed on or before September
16, 1985. Protests will be considered by
the Commission in determining the
appropriate action to be tuken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a motion lo
intervene. Copies of this filing are on file
with the Commission and are available
for public inspection.

Kenneth F. Plumb,

Secretary.

|FR Doc. 85-22014 Filed 8-12-85: 8:45 aw )
BILLING CODE 6717-01-M

iDocket No. ER85-716-000]

Yankee Atomic Electric Co,; Filing

Seplember 8, 1985,

Take notice that on August 29, 1985,
Yankee Atomic Electric Company
(Yankee) tendered for filing requisite
copies of an execuled Amendment to
the Yankee Atomic Power Contract.
This Amendment incorporates all of the
amendments described in Yankee's
Offer of Seitlement and Explanatory
Statement and in the Commission’s
February 1, 1985 Order in this matter.

Any person desiring to be heard or to
protest said filing should file 8 motion to
intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, NE., Washington,
D.C. 20428, in accordance with Rules 211
and 214 of the Commission’s Rules of
Praclice and Procedure (18 CFR 385.211,
385.214). All such motions or protests
should be filed on or before September
22, 1985. Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file 1 motion to
intervene. Copies of this filing are on file

with the Commission and are available
for public inspection.

Kenneth F. Plumb,

Secrelory.

[FR Doc. 85-22015 Filod 9-12-85 8:45 am)
DILLING COOE 6717-01-M

[Docket No. AM83-53-002)

Obligations of Sellers and Purchasers
ol First-Sale Natural Gas for Refunds
Owed for Collections in Excess of
Maximum Lawful Prices Under the
Natural Gas Policy Act of 1978;
Petition for Waiver

September 9, 1985,

AGENCY: Federal Energy Regulatory
Commission, DOE.

ACTION: Notice of petition for waiver.

SUMMARY: On July 26, 1985, El Paso
Natural Gas Company filed a petition
for waiver of the Commission's
regulations requiring payment of interest
on refunds of overcollections occuring
after stripper well disqualifications. The
notice requests protests or interventions
on this petition. .

COMMENT DATE: Ocluber 15, 1585,

ADDRESS: Prolests and interventions on
this petition must be addressed to the
Office of the Secretary, Federal Energy
Regulatory Commission, 825 North
Capitol Street, NE., Washington, D.C.
20426 and should refer to Docket No.
RM83-53-002. An original and fourteen
copies should be filed.

FOR FURTHER INFORMATION CONTACT:
Kenneth F. Plumb, Secretary. Federal
Energy Regulatory Commission, 825
North Capitol Street, NE.. Washington,
D.C. 20428, {202) 357-8400.

SUPPLEMENTARY INFORMATION: On July
26, 1985, El Paso Natural Gas Company
(El Pasa), an inlerstate pipeline, filed a
petition for waiver of the Commission’s
regulations requiring payment of interest
on refunds of over-collections occurring
after stripper well disqualifications.! El
Paso also seeks waiver of the
requirement sel forth in 18 CFR
154.38(d)(3)(V11), as amended by Order
No. 423,® that it include in its Purchased
CGas Adjustment filings a report of those
refunds, including the interest coliected
El Paso monitors production from the
thousands ol stripper wells from which
it purchases gas, and has a
computerized system for promptly
recouping overpayments made alter o
stripper well's disqualification.
However, its computerized system

Y18 CFR 2700011 0) 1084
S50 FR 250608 (1085)
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cannot calculate the interest owed it.
Accordingly, on January 18, 1985, the
Director of the Office of Pipeline and
Producer Regulation granted El Paso a
staff adjustment permitting it not to
collect such interest. The Director also
required that El Paso file reports
identifying the refunds every three
months.?

In Order No, 423, issued May 30, 1985,
the Commission restated thal interest
should be charged on amounts recouped
by billing adjustments, in addition to
imposing new reporting requirements on
interstate pipelines. El Paso is
concerned that Order No. 423 could be
read as superseding the Director's
January 18, 1985 order. Accordingly, it
seeks waiver of the regulations
promulgated by Order No. 423 to the
extent necessary to keep the Director's
order in effect.

Within thirty days of publication in
the Federal Register, any person may
file a protest or a petition to intervene
with the Federal Energy Regulatory
Commission, 825 North Capitol Street,
NE., Washington, D.C. 20426. If you wish
to become a party, you must file a
petition to intervene. See Rules 214 or
211.¢
Kenneth F. Plumb,

Secretary.
|FR Doc. 85-22027 Filed 9-12-85; 8:45 am|
BILLING CODE 6717-01-M

Office of Hearings and Appeals

Cases Filed; Week of August 16
Through August 23, 1985

During the Week of August 16 through
August 23, 1985, the appeals and
applications for exception or other relief

listed in-the Appendix to this Notice
were filed with the Office of Hearings
and Appeals of the Department of
Energy.

Under DOE procedural regulations, 10
CFR Part 205, any person who will be
aggrieved by the DOE action sought in
these cases may file written comments
on the application within ten days of
service of notice, as prescribed in the
procedural regulations. For purposes of
the regulations, the date of service of
notice is deemed to be the date of
publication of this Notice or the date of
receipt by an aggrieved person of actual
notice, whichever occurs first. All such
comments shall be filed with the Office
of Hearings and Appeals, Department of
Energy, Washington, D.C. 20585,
Richard W. Dugan,

Acting Director, Office of Hearings and
Appeals.
September 5, 1985.

LiIST OF CASES RECEIVED 8Y THE OFFICE OF HEARINGS AND APPEALS

{Week of Aug. 18 through Aug. 23, 19851

Oato Name and locason of appicant Case No. Typo of submsson

Avg 19, 1985 Haiston O8 Co., Inc.. Scottstiuft, NE__... HEE-0181 Excepbon 10 the reportng requrements. It grantodt Masson Od Company
Inc. would no longer ba required %0 Ne Form 7828 “Hesellers/Retasery

< Manthly Petroleum Product Sales Ropons”™.

Aug. 20, 1585 LBM Distributons, inc., Latayetto, LA .| HEE-0162 Excoption 10 the ¢ g reg "o LBM Distributces, Inc
would not be required o fle Form 7828 “Reselars/Reotaders Montty
Petroloum Product Sales Roport™

Aug 21,1685 Economee Reguialory Adminsiration, Washington, 0G| HRB-0112 HAoquest for Moddicasion/rescission. Il granted: The July 25, 1985 Hemedcal
Order (Caso No BRO-1144) issved 10 Eneegy Reserves Groups, Inc
would be modhed regarang the rehund AEPOSION DrOVISIONS.

Aug. 23, 1385 | State of Minnesota. St. Paul. MN | HFA-030% Appeal of an miormation requast denial If granted: The State of Minnecca
would recowve access 10 cenain DOE mformation conceming fadoactve
wakla

REFUND APPLICATIONS RECEIVED
IWeek of Aug. 16 to Aug. 23, 1885)
Date recoved Name of refund proceeding/name of lund applicason Case No

08/ 19785 ... 4 Amnod/Uinda Jo's Boto Gas Co... . i eSS L L S R R AF139-84

08/19/85 5 wieed A L Cariina W aesGasCo. P RF135-85

OIS | Ammncd/Wihito's Gas & Applance ... - - B e — RF139-86

08/19/85 oL s - wof Husky/Crestview Soenvice —~ —. R RF161-12

08/10/85 : et Arkangas Lovisana/Haliourton CO . .. sl T A =T,

08719/85 . | Aminod/Edington LP Gaa, Inc. e AF139-87

G/ 1e/Bs et Intand/Ray Od Company . - Y - RF176-4

08/19/85 l’ Hushy/Chem O & Tire Compary....... — == AF161-13

0B/ 20/85 .. et e N O —— e T . - RF112-175%

08/20/85........... st LARCO/Myers O Company M = = s et L i et oevbammt et st cit eamesss S T 0 S 7 4

L Lp ] T— LARCO/Unwarsity Gas et b it it AF112-173

0B/20/85 ... srisinsred LARCO/ARON'S, InC . i g St o i b - AF112-172

Ca/20/85 —s | LARCO/G S Od s i el s =rr ~ RE1124971

O/20/85. ... LARCO/Servce O Company — . RAF112-170

L S e SRR S B Red Trangle/ Wakdrum's Gulf Service S — e s g e ggiatil RF178-11

ORI e, LARCO/Coutts & Company, T iy RF112-178

ORR0NNL o e -| LARCO/Joohom O Company..... ... . = e A AF112-177

08/20/85. .. —| LARCO/Mace Twe 8 Od Company .o = RF112-176

08722/85 ... | Amnod/Freeman's Gas Serice .. AF139-68

08/22/85. .. RF41-23

08/22/85 . e RF139-89

0872585 SRS TR s RF176-5

08/23/85 . AF40-J041

08/23/85 — | AF182-2

08/237/55 il = RF120-20

0B/23/85. .. RF180-13

08/23/85.... P R SN r— RF139-50

[« T T/ T— RF167-6

[FR Doc, 85-21899 Filed 9-12-85; 8:45 sm|
BILLING CODE 6450-01-M

30 FERC 62,075,

*18 CFR 385.214 or 385,211 (1984).
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Implementation of Special Refund
Procedures

acency: Office of Hearings and
Appeals, DOE.

acTion: Notice of implementation of
special refund procedures.

summARY: The Office of Hearings and
Appeals of the Department of Energy
announces the procedures for
dishursement of $66,678.29 (plus accrued
interest) obtained as the result of three
separate consent orders which the DOE
entered into with Big Bend Truck Plaza
(Case No. HEF-0036), located in
Tallahassee, Florida; Cougar Oil, Inc,
(Case No. HEF-0057), located in Selma,
Alabama; and Gate Petroleum, Inc.
(Case No. HEF-0077), located in
Jacksonville, Florida. The funds will be
available to customers that purchased
products specified in the consent orders
during the relevant consent order
periods.

DATE AND ADDRESS: Applications for
refund of a portion of a consent order
fund must be postmarked within 90 days
of publication of this notice in the
Federal Register and should be
addressed to: Big Bend, Cougar, or Gate
Consent Order Refund Proceeding,
Office of Hearings and Appeals,
Department of Energy, 1000
Independence Avenue, SW.,
Washington, DC 20585. All applications
should conspicuously display a
reference to the appropriate case
number,

FOR FURTHER INFORMATION CONTACT:
Richard W. Dugan, Associate Director,
Office of Hearings and Appeals, 1000
Independence Avenue, SW.,
Washington, DC 20585, (202) 252-2860.
SUPPLEMENTARY INFORMATION: in
accardance with § 205.282(c) of the
procedural regulations of the
Department of Energy, 10 CFR
205.282{c), notice is hereby given of the
issuance of the Decision and Order set
forth below. The Decision and Order
relates to three separate consent orders
catered into by Big Bend Truck Plaza,
located in Tallahassee, Florida; Cougar
Oil, Inc., located in Selma, Alabama;
and Gate Petroleum, Inc., located in
lacksonville, Florida (collectively *
referred to as “the consent order firms")
which settied possible pricing violations
with respect to the firms' sales of certain
refined petroleum products during the
periods specified in the consent orders.
Under the terms of the consent orders, a
total of $66,678.29 has been remitted by
the consent order firms and is being held
in three separate interest-bearing
escrow accounts pending determination
ofits proper distribution.

The Office of Hearings and Appeals
previously issued a Proposed Decision
and Order which tentatively established
two-stage refund procedures and
solicited comments from interested
parties concerning the proper
disposition of three consent order funds.
The Proposed Decision and Order
discussing the distribution of the funds
remitted by the consent order firms was
issued on January 14, 1985. 50 FR 4742
(February 1, 1985).

The Decision and Order published
with this Notice reflects an analysis of
the comments received from interested
parties. As the decision indicates,
applications for refunds from the
consent order funds may now be filed.
Applications will be accepted provided
they are postmarked no later than 90
days after publication of this Decision
and Order in the Federal Register.

Applications will be accepted from
customers who purchased from a
consent order firm during the relevant
consent order period. The specific
JAnformation required in an application
for refund is set forth in the Decision
and Order. The Decision and Order
reserves the question of the proper
distribution of any remaining consent
order funds until the first-stage claims
procedure is completed.

Dated: August 28, 1985,

George B. Brezoay,
Director, Office of Hearings and Appoals.

Special Refund Procedures

Names of Firms: Big Bend Truck
Plaza, Cougar Oil, Inc., Gate Petroleum,
Inc.

Date of Filing: October 13, 1983,

Case Numbers: HEF-0038, HEF-0057,
HEF-0077,

Pursuant to the Department of Energy
(DOE) procedural regulations, 10 CFR
Part 205, Subpart V, on October 13, 1983,
the Economic Regulatory Administration
(ERA) of the DOE filed a Petition for the
Implementation of Special Refund
Procedures with the Office of Hearings
and Appeals (OHA) of the DOE in
connection with three separate consent
orders entered into with Big Bend Truck
Plaza (Big Bend), located in Tallahassee,
Florida: Cougar Oil, Inc. (Cougar),
located in Selma, Alabama; and Gate
Petroleum, Inc. (Gate), located in
jacksonville, Florida (these three firms
shall be referred to collectively in this
Decision as “the consent order firms”),

1. Background

The consent order firms are “reseller-
retailers” of refined petroleum products
as that term was defined at 10 CFR

212.31. ERA audits of the consen! order
firms revealed possible violations of the
Mandatory Petroleum Price Regulations.
Subsequently, each of these firms
entered into a separate consent order
with the DOE in order to settle its
disputes with the DOE and to resolve
potential civil liability with respect to
certain sales of refined petroleum
products. None of the consent orders
contains an admission by the consent
order firm or a finding by the DOE that
the firm violated the price regulations.
Pursuant to these consent orders, the
firms agreed to pay specified amounts to
the DOE in settlement of their potential
liability." In addition, Big Bend also
agreed in its consent order to refund
money o one customer directly. See
Appendix A. The firms’ payments,
which total $66,678.29, are currently
being held in separate escrow accounts
pending distribution by the DOE.
Specific information regarding the
individual firms and the consent orders
is set forth in Appendices A-C 1o this
Decision.

On January 14, 1985, we issued a
Proposed Decision and Order (PDO)
tentatively setting forth procedures to
distribute refunds to parties who are
injured by a consent order firm's alleged
overcharges. See Big Bend Truck Ploza
et al., Case Nos. HEF-0036 ef al.
(January 14, 1985) (proposed decision),
50 FR 4742 (February 1, 1985). In the
PDO, we described a two-stuge process
for distribution of the consent order
funds. Specifically, we proposed to
disburse funds in the first stage to
claimants who could demonstrate that
they were injured by a consent order
firm's alleged overcharges during the
period covered by the applicable
consent order, We stated that any
money available after payment of

‘Both the Gate and Cougar consent orders covor
sales of motoe gasoline, including nnleaded
gasoline. during the consent order poriods.
Sabsequent to the signing of the Gate consent order,
the DOE stated that it would not seek 1o give effect
to the portion of the unlesded gasoline rule. 10 GFR
HNZ1I2b) (2) und [3), on which Gute's ulivged
vverchurges in sales of unleaded gasoline were
basedd. See DOE Ruling 1881-3. 2 Fod. Energy
Cuidelines § 16,060, in a letter accompanying full
puyment of the consant order amount, Gate
contended that Ruling 1681-3 1o0tully doreguluted
sules of unleaded gasoline and that it should not be
requited o pay the portion of the consent order
amount atinihutable to sales of unleaded gusoline,

This conteation i without merit, As we stated in
the PDO, during the Gate consent order period
unlended gasoline was subject 1o the roseller price
rule a8 10 CFR 21243 PDO ot 8 (citing Loese O Co
10 DOE § B3.015 a1 86,134 [1062}). By signing the
consent order, Gale \herefore was relivved of
liubility for possible violations of the price rale in ity
saloa of unloaded gasoline. Accordingly, we roject
Gate's contention.
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refunds to eligible claimants in the first
stage would be distributed through a
second-stage process and that the
ultimate disposition of those second-
stage funds would not be determined
until after the completion of the first
slage

In response to the PDO, we received
comments from the State of Florida.
Those comments, however, address
second stage procedures to be used in
distributing any funds which remain in
the Big Bend escrow account after we
have acted on all claims filed by
customers of Big Bend. The purpose of
this Decislon is to establish procedures
to be used for filing and processing
claims in the first stage of the refund
process. We will not address Florida's
comments at this time, since our
determination concerning the final
disposition of any remaining funds will
necessarily depend on the size of the
funds. See Office of Enforcement, 9 DOE
€ 82,508 {1981) (Coline).

1L Jurisdiction

The Subpart V regulations set forth
general guidelines by which the OHA
may formulate ¢nd implement a plan for
distribution of funds received as part of
a settlement agreement or pursuant to a
Remedial Order. It is DOE policy to use
the Subpart V process to distribute such
funds. See Office of Enforcement, 9 DOE
§ 82,553 at 85,284 (1982). For a more
detailed discussion of Subpart V and the
authority of the OHA to fashion
procedures to distribute refunds
obtained as part of settlement
agreements, see Coline and Office of
Enforcement, 8 DOE § 82,597 (1981)
(Vickers). As we stated in the PDO, we
have determined that a Subpart V
proceeding is an appropriate mechanism
for distributing the three consent order
funds. We will therefore grant the ERA's
petition and assume jurisdiction over
these funds.

Il Determination of Injury and Refund
Amounts

Potential claimants in this proceeding
will fa!l into the following categories: (1)
Resellers (including retailers) of the

products covered by the consent orders,

and (2) firms, individuals, or
ogranizations that were consumers (end-
users) of those products. The products
purchased by claimants will have been
purchased either directly from a consent
order firm or from another firm in a
chain of distribution leading back to that
firm. As explained below, the consent
order funds shall be distributed to
claimants who demonstrate
satisfactorily that they have been
injured by a consent order firm's alleged
overcharges.

In general, resellers who file refund
claims will be required to establish that
they absorbed the alleged overcharges.
To make this showing, they will have to
demonstrate that, at the time they
purchased refined petroleum products
from a consent order firm, market
conditions would not permit them lo
increase their prices to pass through the
additional costs associated with the
alleged overcharges. In addition,
resellers will generally be required to
show that they maintained "banks" of
unrecovered costs in order to
demonstrate that they did not
subsequently recover those costs by
increasing their prices. See Office of
Enforcement, 10 DOE { 85,029 at 88,125
{1982). The maintenance of banks will
not, however, aulomatically establish
injury. See Tenneco Oil Co./Chevron
US.A., Inc,, 10 DOE { 85,014 (1982).

As in many prior special refund cases,
we will adopt certain presumptions in
arder that refunds may be distributed
efficiently and equitably. First, we will
adopt a presumption that the alleged
overcharges were dispersed equally in

* all sales of consent order products made

by each consent order firm during the
relevant consent order period. OHA has
referred to this presumption in the past
as a volumetric refund amoun!. Second,
we shall adopt a presumption of injury
with respect to small claims,
Presumptions in refund cases are
specifically authorized by applicable
DOE procedural regulations. Section
205.282(e) of these regulations states
that:

In establishing standards and procedures
for implementing refund distributions, the
Office of Hearings and Appeals shall take
into nccount the desirability of distributing
the refunds in an éfficient, effective and
equitable manner and resolving to the
maximum exten! practicable all outstanding
claims. In order to do so, the standards for
evaluation of individual claims may be based
upon appropriale presumptions.

10 CFR 205.282(e). The presumptions we

are adopting in these cases are used to
permit claimants to participate in the
refund process without incurring
disproportionate expenses and to enable
the OHA to consider the refund
applications in the most efficient way
possible in view of the limited resources
available.

The volumetric refund presumption
assumes that alleged overcharges were
spread equally over all gallons of
product marketed by a particular firm.
In the absence of better information, this
assumption is sound because of the
manner in which the DOE price
regulations required a regulated firm to
account for increased costs in
determining its prices. In the present

cases, the audit files do not contain
specific alleged overcharge amounts to
particular customers that might serve as
a basis for allocating refunds. Therefore,
the volumetric approach is appropriate
in these cases, However, we also
recognize that the impact on an
individual purchaser could have been
greater, and any purchaser will be
allowed to file a refund application
based on a claim that it suffered a
disproportionate share of the alleged
overcharges. See, e.g., Amtel, Inc., 12
DOE § 85,073 at 88,233-34 (1984): Sid
Richardson Carbon and Gasoline Co.
and Richardson Products Co./Siouxiond
Propane Co., 12 DOE { 85.054 at 88,164
(1984). In determining the per gallon
volumetric factor, each consent order
amount has been divided by the
estimated total volume of refined
petroleum products (covered by the
consent order) which the consent order
firm sold during the consent order
period. The vélumetric factors for the
consent order firms are specified in the
Appendices to this Decision. Refunds
will be calculated by multiplying the
volumetric factor by the total amount of
the products that an applicant
purchased from a consent order firm
during the relevant consenl order period
The interest which has accrued on the
money in each escrow account will be
distributed to each successful claimant
in proportion to its refund amount.

The presumption that reseller
claimants seeking refunds up to a
cerain threshold level were injured by
the pricing practices settled in the
consent orders that are the subjects of
these proceedings is based on a number
of considerations. See, e.g., Uban Oil
Co., 8 DOE § 82,541 (1982) (Uban). As we
have noted in many previous refund
decisions, there may be considerable
expenses invalved in gathering the types
of data needed to support a detailed
claim of injury. In order to prove such &
claim, an applicant must compile and
submit detailed factual information
regarding the impact of alleged
overcharges which took place many
years ago. This procedure is generally
time-consuming and expensive, and in
the case of small claims, the cost to the
firm of gathering this factual information
and the cost to the OHA of analyzing it
may be many times the expected refund
amount. Failure to allow simplified
application procedures for small claims
could therefare aperate to deprive
injured parties of the opporiunity to
obtain a refund. The use of presumption
is also desirable from an administrative
standpoint, because it allows the OHA
to process a large number of routine
refund claims quickly, and therefore to
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utilize its limited resources more
efficiently. Finally, we know that these
smaller claimants purchased covered
products from the consent order firms
and were in the chain of distribution
where the alleged overcharged occurred.
Therefore, they bore some impact of the
alleged overcharges, at least initially.
The small claims presumption
elimination the need for a claimant to
submit and the OHA to analyze detailed
proof of what happened downstream of
that initial impact.

Under the presumptions we are
adopting, a reseller or retailer claimant
will not be required to submit any
additional evidence of injury beyond
purchase volumes if its refund claim is
based on purchases below a threshold
level.* In the present cases, where the
volumetric refund amounts are fairly
low, we believe that the establishment
of & presumption of injury for all claims
of $5,000 or less is reasonable. See
Texas Oil & Gas Corp.. 12 DOE § 85,089
(1984) (TOGCO); Marion Corp., 12 DOE
§ 85,014 (1984).

We shall also adopt, our proposed
finding that end-users, or ultimate
consumers, including businesses that
are unrelated Lo the petroluem industry,
were injured by the alleged overcharges
settled in the consent orders. Unlike
regulated firms in the petroluem
industry, members of this group
generally were not subject to price
controls during the consent order
periods, and they were not required to
keep récords which justfied selling price
increases by reference to cost increases,
For these reasons, an analysis of the
impact of the increased cost of
petroluem products on the final prices of
non-petroluem goods and segvices
would be beyond the scope of a special
refund proceeding. See Office of

*Two groups of purchasers shall be presumed not
1o have been injured by uny overcharges. and will
therefore be ineligible for refunds in this proceeding,
even if the refunds to which they would othorwise
be entitled under the volumetric presumption fall
below the threshold level. First, resellers that were
spot purchasors from a t order firm will be
Ineligible to recelve any refunds. unless they make a
showing that rebuts the presumption that they were
not injured. As we have previously noted, a
purchaser would not have made spol market
purchases of a firm's product at increased prices
unless it was able to puss through to its own
customers the full amount of the firm's quoted
selling price &t the time of purchase. See Vickers, 8
DOE at 85,386-7. In order to overcome the
rebuttable presumption thal it was not injured, a
"pot purchaser should submit additional evidence 1o
establish that it would be inappropriate to presume
that the firm had discretion as to where and when
to make the purchuse(s) upan which the refund
claim is based. Second, purchusers from o consent
order firm that were affiliated with that firm in such
@ way that any refunds recoived by them woald

inurg 1o the consent order firm shall be {neligible for
relunds,

"

Enforcement, 10 DOE { 85,072 (1983); see
also TOGCO, 12 DOE at 88,209, and
cases cited therein. We have therefore
concluded that end-users of petroluem
products covered by the consent orders
and sold by the consent order firms
need only document their purchase
volumes from a consent order firm in
order to make a sufficient showing that
they were injured by the alleged
overcharges. °

Finally, we are establishing a
minimum amount of §15 for refund
claims. We have found through our
experience in prior refund cases that the
cost of processing claims in which
refunds are sought for amounts less than
§15 outweighs the benefits of restitution
in those cases. See, e.g., Uban, 9 DOE at
85,255; see also 10 CFR 205.286(b).

IV, Application for Refund Procedures

Applications for refund will now be
accepted from parties who purchased
products from a consent order firm

during the relevant consent order period.

Applications must be postmarked within
90 days after publication of this
Decision and Order in the Federal
Register. See 10 CFR § 205.286. An
application must be in writing, signed by
the applicant, and specify the consent
order fund to which it pertains and the
appropriate OHA case number. See the
Appendices lo this Decision.

All applications for refund must be
filed in duplicate. A copy of each
application will be available for public
inspection in the Public Docket Room of
the Office of Hearings and Appeals,
Room 1E-234, 1000 Independence
Avenue, SW., Washington, DC. Any
claimant whose application contains
confidential information must so
indicate on the first page of its
application and submit two additional
copies of its application from which the
information which the applicant claims
is confidential has been deleted,
together with a statement specifying
why any such information is privileged
or confidential.

Each application must also include the
following statement: I swear (or affirm)
that the information submilted is true
and accurate to the best of my
knowledge and belief. See 10 CFR
205.283(c); 18 U.S.C. 1001. In addition,
the applicant should furnish us with the
name, title, and telephone number of a
person who may be contacted by the
OHA for additional information
concerning the application. All
applications should be sent to: Big Bend,
Cougar, or Gate Consent Order Refund
Proceeding, Office of Hearings and
Appeals, Department of Energy,
Washington, DC 20585. All applications

for refund received within the time limit
specified will be processed pursuant to
10 CFR 205.284 and the procedures set
forth in this Decision and Order,

In order to assist applicants in
establishing eligibility for a portion of
one of the consent order funds, the
following subjects should be covered in
Applications for Refund:

A. Each applicant should report its
purchase volumes of the consent order
product from the consent order firm by
month for the period of time it is
claiming it was injured by the alleged
overcharges,

B. Each applicant should specify how
it used the consent order product—i.e,,
whether it was a reseller or an end-user.

C. If the applicant is a reseller who
wishes lo claim a refund in excess of
$5,000, it should also:

(i) State whether it maintained banks
of unrecouped increased product costs
from the date of the alleged violation
until the product was decontrolled. It
should furnish OHA with quarterly bank
calculations; *

(ii) Submit evidence to establish that
it did not pass on the alleged
overcharges 1o its customers. For
example, a firm may submit market
surveys to show that price increases to
recover alleged overcharges were
infeasible.

D. Each applicant should state
whether it was a spot purchaser.

E. Each applicant should state
whether it was in any way affilliated
with the consent order firm.

F. Each applicant should report
whether it is or has been involved as a
party in any DOE or private section 210
enforcement actions. If these actions
have terminated, the applicant should
furnish a copy of any final order issued
in the matter. If the action is ongoing,
the applicant should briefly describe the
action and its current status. Of course,
the applicant is under a continuing
obligation to keep the OHA informed of
any change in status during the
pendency of its application for refund.
See 10 CFR 205.9(d).

It is therefore ordered that:

(1) Applications for refunds from the
funds remitted to the Department of
Energy by the consent order firms listed
in the Appendices to this Decision and
Order may now be filed.

(2) All applications must be filed no
later than 80 days after publication of

*The bank requirement for rutailers was
eliminated in the amendments to the retailer price
rule effective July 15, 1979, 44 FR 42542 (July 19.
1979}, Therelore, no showing of cost banks will be
required of motor gasoline retailers after that date.
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this Decision and order in the Federal
Register.
Dated: August 29, 1985,
George B. Breznay,
Direcior, Office of Hearfngs and Apneals,

Appendix A—Big Bend Truck Plaza

Case Number: HEF-0036

Consent Order Date: January 21, 1980

Period Covered by Consent Order:
November 1, 1973 through April 30,
1976

Consenl Order Amount: $18,000

Consent Order Product: Diesel Fuel

Volume Sold during Consent Order
Period: 5,094,547 gallons

Volumelric Amount: $0.00305 per gallon

Location of firm: Tallahassee, Florida,
Lloyd, Florida

Identified Purchasers

Alterman Transport
AYS Trucking
American Scrap

B.C. McWharton

B.H. Harrison

Butler Brokerage
Cachat Brother Produce
Cain T. Bultman, Inc.
Colonial Fast Freight
Jon Cream

Cunningham Produce
Deubus Transit

Duval Lumber

Duvard Hamsby

ET. Griffis

Florida Beef Producers
Florida Refrigerated Service
James Friday

Global Van Lines

Grant Tomato
Guslafsons

Howard Hall

T.R. Johnson

Magic City Products
Maxi Mart
Mid-Continent Systems, Inc.
Middletown Produce
New Truck Lines

Nu Car Carriers

Osbomn Truck Lines, Inc,
Petroleum Carrier Corporation
Peluris Brothers
Republic Van Lines
John Riley

Senminole Asphalt

T&T Trucking

Terrys Dream Bayou
Watkins Metal Lines
Woeathus Brothers

West Nebrasks Express
Wilson Brothers

Spedial Information

T'he Big Bend Consent Order provided
for a refund of $854.57 1o the Georgia
Power Company, which purchased Big
Bend diesel fuel sold by Mid-Continent,

Inc. a Big Bend customer, in January and
November 1974. Since the Big Bend
Consent Order has explicitly provided
for restitution with respect to alleged
overcharges by Big Bend in sales of Big
Bend product ultimately sold to Georgia
Power during the entire audit period. we
have not included those volumes in
establishing the per gallon refund
amount to be made available in the Big
Bend refund proceeding. In addition,
Georgia Power Company shall be
inaligible for any further refunds in this
proceeding, and neither Mid-Continent,
Inc. nor any of its any refunds based
upon the specified January and
November 1974 transactions,

Appendix B—Cougar Oil, Inc.

Case Numbar: HEF-0057

Consent Order Date: November 2, 1981

Period Covered by Consent Order:
January 1, 1979 through December 31,
1979

Consent Order Amount: $18,678.29*

Consent Order Product: Motor Gasoline

Volume Sold; 13,113,608 gallons

Volumatric Amount: $0.00142 per gallon

Location of Firm: Selma, Alabama and
other Alabama locations

Identified Purchases

Adams Grocery”

Ashley Market

John Bitts*

Blucks Service Station
Brodiord Garage

Cross Service Station*®

J:N. Edward*

Jack Edwards*

Nolan Edwards®

Girree Montgomery*
Harold Lancaster

Harrigan Lumber Company
Holman Garage*

Holman Grocery

Holder Union 76 Service Station
Roanie Jordan

Lone Star Service Station®
Dauglas McDinir

A.l. McDonnell*

Salter’'s Welding Shop
David Stacey”®

Uriah Well and Supply Compuny
R.B. Williams Company*

Special Information

Purchasers from Southern Energy
Company (SECO), a subsidiary of
Cougar located in Monroeville,

“The amount specified in the Cougar consent
ordes wan actually $10.381.90. The amout Cougar
sctunily paid includes interest churgod 1o Cougar
because the firm made its payments In Installments

“These purchasers were identified from 1973 salos
tnvoices of SECO [See Special Information), a
Cougar subsidlary. We ais not certiin that thess
purchases were Cougar costomers during the andit
period.

Alabama, will be eligible for refunds
only based on purchases that took place
from June 1979 through December 1979,
since SECO was acquired by Cougar in
June 1979, For similar reasons,
purchasers from Sentell Oil, another
Cougar subsidiary, will be eligible only
for refunds based on purchases that
took place from April 1979 through
December 1979, and purchasers from
Sturgis, 8 SECO subsidiary, will be
eligible only for refunds for purchases
occurring in December 1979.

Appendix C—Gate Petroleum, Inc.

Case Number: HEF-0077

Consent Order Date: October 15, 1981

Period Covered by Consent Order: April
1. 1979 through September 30, 1979

Consent Order Amount: $30,000

Consent Order Product: Motor Gasoline
(including ethyl)

Volume Sold: 26,842,484 gallons

Volumetric Amount: $0.00112 per gallon

Location of Firm: Jacksonville, Florida
(gasoline sold in Florida, Georgia,
Virginia, Kentucky, Tennessee, South
Carolina, North Carolina)

Identified Purchasers

Joyce Arbuthnot
Asbury’s Trading Post
Dewitt Head

Dutch Grocery

James W. Ellis

Fralick’s Service Station
Green Acres Country Store
H&H Petroleum Company
Robert Hatcher

Harold Heafner

Hi-Way Market

Lake Asbury

Martin Oil Company
Mayport Motor Parts
Moody's Fast Food
North Florida Motors
Possum Petroleum
Repey Petroleum

Wesco Petroleum
Woodman's Grocery
Wright Trucks

[FR Doc. 85~21904 Filed §-12-85; 8:45 ani)
BILUNG CODE 6450-01-M

Issuance of Decisions and Orders;
Week of July 29 Through August 2,
1985

During the Week of july 29 through
August 2, 1985, the decisions and orders
summarizad below were issued with
respect to applications for relief filed
with the Office of Hearings and Appeals
of the Department of Energy. The
following summary also contains a list
of submissions that were dismissed by
the Office of Hearings and Appeals
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Implementation of Special Refund Procedures
Bayside Fuel Oil Depot Corporation. Butler
Potroleum Corporation, Central O
Company, Lawrence H. Glover, 8/1/85;
HEF-0035; HEF-0046 HEF-0047; HEF-
0061
The DOE issued a Decision and Order
which establishes procedures for the
distribution of funds totalling $203,975.29
obtained us @ result of Consem Orders
entered into between the DOE and Bayside
Fuel Ol Depot Corporation, Butler Petroleum
Corporation, Central Off Compuny. and
Lawrence H. Clover. The Decision scts forth
refund application procedures for cilstomers
who purchased No, 2 heating oi! from
Boyside, motor gasoline form Butler, motor
gasoline or No. 2 heating oil from Central, or
propane from Glover during the firms’
respective consent order periods. Specific
information regarding the data to be included
in refund applications is discussed in the
Decision,
Onook, Inc., 8/2(85; HEF-0571
The Office of Hearings and Appeals issued
u final Decision and Order setting forth
procedures 1o be vsed in filing applications
for refund from the settlement funds obtsined
under a consent order with Oneok, Inc.
formerly Oklahoma Natural Gas, and its
subsidiary, ONG Exploration. The funds will
be available to customers who purchased
covered natural gas liquids and natural gas
liguid products from five gas processing
plunts controlled by Oneok during the peried
August 1973 through January 1981.
Sober Energy. Inc. 7130/85: HEF-0220
The Office of Hearings and Appeals Issued
4 final Decision and Order setting forth
procedures to be used in filing applications
for refund from the settlement funds obtained
under a consent order with Saber Energy,
Inc., and its subsidiaries. Saber Petroleum
und Saber Refining. The funds will be
availuble to customers who purchased
covered petroleum products from Suber
during the period August 1973 through
January 1861,

Refund Applications

Cery Energy Corporation/Pargos, Ine. 8/1/
85 RF47-7

This Decision and Order relates to a
distribution of an escrow account fund
remitted by Gary Energy Gorporation
pursuant to a consent order which Gary
Energy entered into with the DOE, Pargas,
Inc. in this proceeding claims a refund on the
grounds that it purchased 1.7 million gallons
of natural gas liquid products from Gary
Energy during the consent order period. The
Doe Found that Parges experienced u
competitive disadvantage as a result of its
NGLP purchases from the consent order firm
and granted Pargas a refund of $18,328, plus
accrued interest, The refund equals a share of
the consent order fund allocated to Pargas on
the basis ofthe volume of the products the
lirm purchased.

Cary Energy Corparation/Swallow Oil
Company, 7/31/85: RF47-2
The DOE issued a Decision and Order
concerning an Application for Refund filed by
Swallow Oil Company. o reseller of Gary

motor gasoline, Although the fiem's purchanes
of Gary motor gasoline during the consent
order period exceeded the threshold Tevel
established in Texas Oif & Gas Corp., 12 DOE
¥ 85,069 {1884) [TOGCO), Swallow elected to
file its refund application is actordance with
the presumplion of injury and procedures for
filing small claims outlined in the TOGCO
decision. After examining the evidence and
supporting dita sumbitted by the firm, the
DOE concluded that Swallow should receive
u refund of 85,000 in principal and $505.76 of
accrued interest. or a total of $5,5050.76,

Gulf Oil Corparation/City Coal Company of
Sprinficid, et al., 8/1/85: RF40-00119 ot
ol

The DOE issued a Decision and Order
concerning 45 Applications for Refund filed
by retailers and resellers of Gaif covered
petroleum products. All of the claimants
applied for refunds based on the procedures
outlined in Gulf Oil Corp.. 12 DOE { 85,048
(1984). In sccordance with these procedures,
each applicant demonstrated that it would
not have been reguired to pass through the
customers a cost reduction equal to the
refund claimed. The applicants also indicated
that they have purchased covered products
directly from Gull. After exumining the

evidence and supporting documentation, the

DOE concluded that the applicants should
receive refunds of the full volumetric amount,
The refunds granted in this decision total
$134.400,

Guif Oil Corporation/Greyhound Lines, Inc.
ot ol., 8/2/85; RF30-48 et al.

The DOE issued a Decision and Order
coneerning 10 Applications for Refund filed
by end-users of Gulf petroleum products. In
considering the Applications, the DOE found
that each end-user should receive n
volumetric refund amount of $.00122, plus
interest, for each gullon of Gulf petroleum
products purchused by the end-user during
the Gulf consent order period. The total
amount of refunds granted in this proceeding
was $239.068,

Dismissals

The following submissions wert dismissed
Compary name T Cnso No

Bho DOTORCO.coo | RFT3N
Crown Contral Posoloum Corp | HRO-0196,
| MO 95
i HRO-0210

Grireor Weson g ! RF73-3

Moomoy O Co | RFI3-8

i

Kansas-Nebrasko Natural Gasoline
Company, Arapako Petroleurn Inc.. Eagle
Petroleum Company. Peoples Energy
Corporation/Empire Gas Corporation. 8/
2/85; RF113-8: RF118-3; RE121-%; RF142~
x-J

Empire Gas Corporation filed Applications
for Refund with respect to funds made
available by four firms that entered into
consent orders with the DOE: Kansas-
Nebraska Natural Gasoline Company,
Arapaho Petroleum, Inc., Eagle Petroleum
Company and Peoples Energy Corpotation.
Empire indicated that it hus purchasad
propane from four firms that had been

identified as having been propane customers
of the four consent order firms. The DOE
found that empire, as an indirect purchaser,
had failed 1o establish that it had actually
purchased product that was sold by a
consent order firm or shown the percontage
of their own propane purchases that each of
its suppliers made from the four consent
order firms. The DOE therefore found that
Empire had not shown that it was in the
“chain of distribution™ of covered products
sold by a consent order firm, Accordingly,
Empire’s Application for Refund was denied

Shelter Creek Chevron, Ken Betts/Bubble
Machine, Hal Abel's Chevron, Pacifica
Shell and Manor Shell/United Stotes
Postal Service, 7/31/85; RF163-1; RF164-
1 RFi165-1: RF166-1

The United States Postal Service fled four

Applicutions for Refund seeking a portion of

the funds obtained by the DOE through

consent orders entered into by the agency
and four motor gasoline retailers. In
considering the applications the DOE found
that in each case the U,S. Postal Service
purchased a relatively small amount of
gasoline from the four retailers. Using the
volumetric allocation methodology, the DOE
determined that the US. Postal Service's
allocuble share in each case was well below

the presumption of injury level of §5.000.

Ruther than requiring the firm to make a

showing of injury, therefore, the DOE decided

thut the U.S. Postal Service would recelve o

refund equalling the sum of its allocable

shares, as determined in each of the four
cases, totalling $1.011. In addition, the firm
received accrued interest which brought the
total refund amount 10 $1,112,

Standard O Company {Indiana)/E-Z Serve.
Ine., 7/20/85; RF21-10409

E~Z Serve, Inc. filed an Application for

Refund pursuant to the Amoco special refund

procediires, see Office of Spocial Counsel 10

DOE 85,048 (1982). based upon a claim thut

It had been injured by Amoco's ulleged

violations of the motor gasoline allocation

regulations. The DOE determined, however,
that Amoco did not have any supplicr/

purchaser relationship with E-Z Serve or o

corresponding obligation 10 supply the firm

during the consent order period.

Consequently, E-Z Serve's rofund applicstion *

wits dented.

Texos Ol and Gus Cacporation/Conoco, Inc,
7/31/85; RF42-8

Conoco filed an Application for

Refund in which the firm sought a

portion of the fund obtained by the DOE

through a consent order entered into
with Texas Qil and Gas Corporation.

The DOE found that Conoco paid above

average market costs for natural gas

liquids during several months of the

Texas Oil and Gas consent order period

Using a three-slep methodology, the

DOE calculated a range of Conoco’s

compeltitive disadvantage. A refund of

$64,199 was found to equitably
compensate Conoco for any harm it
experienced as a resuil of Texas Oil and

Gas's alleged overcharges. The firm also
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received accrued interest for a total
refund of $98.267,

Texaes Oil and Cas Carporation/Gulf Oil
Corporation, 7/31/85; RF29-2

Gulf filed an Application for Refund in
which the firm sought a portion of the fund
obtained by the DOE through a consent order
entered into with Texas Oil and Gas
Corporation (TOGCO). The DOE found that
Culf paid above average market prices during
numerous quarters of the TOGCO consent
arder period. Using a three-step methodology,
the DOE calculated a range of Gulf's
compelitive disadvantage. A refund of
$75.221 was found to equitably compensate
Gulf for any harm experienced as a result of
TOGCO's alleged overcharges. In addition,
the firm recelved accrued interest of 855,760
for & total refund of $130.981.

Warren Holding Company/Ballord Motor
Sales, Inc., Armenti Brothers Service
Station, Duguette Service Station, Inc.,
7/30/85: RF189-0002; RF166-0003; RF169~
00

The DOE issued a Decision and Order
concerning three Applications for Refund
filed by three retailers of Warren molor
gasoline. The claimants applied for refunds
based on the presumption of injury threshold
established in Warrea Hold¥ng Co., 13 DOE
| . No. HED-0192 (June 4, 1985). After
examining the evidence and supporting
information submitted by the applicants, the
DOE concluded that they should recdive
refunds totalling 86,785 based upon the total
volume of their Warren motor.gasoline
purchuses.

Copies of the full text of these
decisions and orders are available in the
Public Docket Room of the Office of
Hearings and Appeals, Room 1E-234,
Forrestal Building, 1000 Independence
Avenue, SW., Washington, D.C. 20585,
Monday through Friday, between the
hours of 1:00 p.m. and 5:00 p.m., except
federal holidays. They are also available
in Energy Manogement: Federal Energy
Guidelines, a commercially published
loose leaf reporter system.

Georgn B. Brezoay,
Dirvector. Office of Hearings and Appeals.
September 3, 1685,

|FR Doc, 85-21900 Filed 9-12-85; 8:45 am|
BILLING CODE $450-01-M

Issuance of Decisions and Orders;
Week of August 5 Through August 9,
1985

During the week of August 5 through
August 9, 1985, the decisions and orders
summarized below were issued with
respect to applications for exception or
other relief filed with the Office of
Hearings and Appeals of the
Department of Energy. The following
summary also contains a list of
submissions that were dismissed by the
Office of Hearings and Appeals.

Remedial Order
Sun Company. Inc., 8/785; HRO-0259

Sun Company, Inc. (Sun) objected 1o a
Proposed Remedial Order (PRO) issued 1o the
firm by the Economic Regulalory
Administration (ERA) on October 22,1884, In
the PRO, the ERA alleged crude oil
overcharges resulting from the improper
classification of three properties. Sun's
central defense to the PRO was that crude oil
derived from well tests was not “produced"
within the meaning of the newly discovered
crude ofl rule, 10 CFR 212,79(b), and was thus
entitled to treatment as newly discovered
crude ofl. Sun also contended that it should
not be held liable under the rule of operator
liability for the actions of other interest
owners becouse they took their production in
kind and made their own pricing decisions.
The Office of Hearings and Appeals (OHA)
determined that crude oil derived from well
tests was “produced” within the meaning of
the newly discovered crude oil rule. OHA
also determined that the rule of operator
liability did not require a showing of
administrative convenience by the ERA, and
included circumstances where other interest
owners took production in kind and made
their own pricing decisions, Accordingly, the
PRO was issued in final form. .

Requests for Exception
Energy Cooperative, Inc. 8]7[85; BEE-1127
Energy Cooperative, Inc. (ECI) filed an
Application for Exception from the provisions
of 10 CFR 211.67 in which the firm sought
retroactive exception relief in the form of
increased Entitlements benefits for the period
December 1979 through April 1880. The
exception relief would increase ECI's
Entitlements sdle benefits to the level they
would have reached if Alaska North Slope
crude oil had been afforded full Entitlements
benefits, In considering the request, the DOE
found that ECI had received exception relief
which already compensated the firm for any
hardship attributable to the DOE regulatory
program during the same time period.
Accordingly, exception reliefl was denied.

Dwight Sours, 8/6/85; HEE-0145

On April 17, 1985, Dwight Sours filed an
Application for exceplion seeking relief from
the requirement to prepare and file Form
EIA-782B with the DOE Energy Information
Administration. In considering the request,
the DOE found that Sours was not unduly
burdened by the reporting obligation,
particularly given his opportunity to use
estimates to complete the form. Accordingly,
exception relief was denied.

Refund Applications

Adolph Coors Company/Bob's Gas and
Chemical Company, 8/8[85; RF6?-1

DOE issued a Decision and Order
concerning an Application for Refund filed by
Bob’s Gas and Chemical Company, a reseller
of Coors NGLs. Although the firm's purchases
of Coors NGLs during the consent order
period exceeded the threshold level
established in Texas Ol & Gas Corp., 12 DOE
185.069 (1884) (TOGCO), Bab's elected to file
its refund application in accordance with
procedures for filing small claims, and based
upon the presumption of injury, outlined in

the TOGCO decision, After examining the
evidence and supporting data submitted by
the firm, the DOE concluded that Boby's
should receive a refund of $5.000 in principal
and $2.660,07 of accrued interest for a 1o1a)
refund of $7,666.07,

Aminoil US.A., Inc./Gengnagel Fuel
Company et al., 8{8/85; RF139-8 et ol

DOE issued a decigion granting refunds 1o
16 purchasers of NGLPs from the Aminoil
U.S.A., Int. deposit escrow fund. The refunds
to these firms total $217,000, representing
$141.442 in principal and $75,648 in interest
All of the applicants are ultimate consumers
of the NGLPs purchased or have filed for a
refund of $5.000 or less. All of the applicants
therefore, are presumed to have been injured
by the alleged overcharges and thus, a
separate detailed showing of injury was not
required.

Gulf Oil Corporation/Charles Allen's Gulf
Service et ol, 8/9/85; RF40-7 et al.

DOE issued a decision granting refunds to
88 purchasers of refined petroleum products
from the Gulf Oil Corporation deposit escrow
fund, The refunds to these firms total
$235,890, representing $208,540 in principal
and $27,350 in interest. All of the refund
applicants has demonstrated that they would
not have been required to reduce selling
prices to their customers by the amount of
refund they received. Gulf may be required to
pay additional interest; if so, each applicant
will receive an additional. pro rata, refund.

Gulf Oil Corparation/Robert |. Check et al.,
8/8/85; RF40-01074 el al.

The DOE issued a decision granting
refunds to 57 purchasers of refined petroleum
products from the Gulf Oil Corporation
deposit escrow fund. The refunds to these
firms total $90,897, representing $80,362 in
principal and $10,535 in interest. All of the
refund-applications had demonstrated that
they would not have been required to reduce
selling prices to their customers by the
amount of refund they received. Gulf may be
required to pay additional interest: if so, each
applicant will receive an additional, pro rata,
refund.

Dismissals
The following submissions were dismissed:
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Tame Case No.
Rood Dstiboting Co e | RF104-1
Tomed Gl it . RF4)-2783

Copies of the full text of these
decisions and orders are available in the
Public Docket Room of the Office of
Hearings and Appeals, Room 1E-234,
Forrestal Building, 1000 Independence
Avenue, SW., Washington, D.C. 20585,
Monday through Friday, between the_
hours of 1:00 p.m. and 5:00 p.m., excepl
federal holidays. They are also available
in Energy Monagement: Federa! Energy
Guidelines, a commercially published
loose leaf reporter system,

George B, Broznay,
Director, Office of Hearings and Appeals.
August 29, 1985,

{FR Doc. 85-21902 Filed 9-12-85; 8:45 am|
BILUNG COOE $450-01-M

Objection to Proposed Remedial Order
Filed; Week of July 29 Through August
2,198

During the week of July 29 through
August 2, 1985, the notice of objection to
proposed remedial orders listed in the
Appendix to this Notice was filed with
the Office of Hearings and Appeals of
the Department of Energy.

Any person who wishes to participate
in the proceeding the Department of
Energy will conduct concerning the
proposed remedial order described in
the Appendix to this Notice must file &
request to participate pursuant to 10
CFR 205.194 within 20 days after
publication of this Notice, The Office of
Hearings and Appeals will then
determine those persons who may
participate on an active basis in the
proceeding and will prepare an official
service list, which it will mail to all
persons who filed requests to
purticipate. Persons may also be placed
on the official service list as non-
parlicipants for good cause shown.

All requests to participate in this
proceeding should be filed with the
Office of Hearings and Appeals,
Department of Energy, Washington, D.C.
20585,

Goorge B. Breznay,
Director, Office of Hearings and Appeals.
September 3, 1985.

Erickson Refining Corporation, Austin,
Texas; HRO-0300, Crude Qil
_ On July 29, 1985, the Altorney General of
texas, P.O. Box 12548, Capitol Stution,
Austin, Texas 78711-2548 filed a Notice of
Objection to a Proposed Remedial Order
which the DOE Economic Regulatory
Administraton, Office of Enforcement
I"ograms issoed to the Erickson Refining
Corporation on May 30, 1085, In the PRO. the

Office of Enforcement found that during
November 1978, August 1879 and October
1979, Erickson received excessive amounts of
Small Refiner Banefits when it improperly
over-reported the volumes of its crude oil
runs to stills.

According to the PRO, the violation
resulted in Erickson’s receipt of $218,183.16 of
excess entitlements benefits,

[FR Doc. 85-21901 Filed 5-12-85; 845 am]
BILLING CODE $450-01-M

Special Refund Procedures

AGENCY: Office of Hearings and
Appeals, DOE.

ACTION: Notice of Implementation of
special refund procedures.

SUMMARY: The Office of Hearings and
Appeals of the Department of Energy
announces the procedures for
disbursement of $3,500,000.00 (plus
accrued interest) obtained as the result
of a consent order between the DOE and
The True Companies. The funds will be
distributed to refund applicants who
purchased propane, butane, natural
gascline, natural gas liguid products, #1
fuel, #2 fuel, crude oil, and/or motor
gasoline from The True Companies
during the Consent Order period
(August 19, 1973 through January 28,
1881). A Proposed Decision and Order
establishing refund procedures and
soliciting comments from the public was
issued on June 21, 1985. 50 FR 27049 (July
1, 1985).

DATE AND ADDRESS: Applications for
refund must be filed by December 12,
1985 and should be addressed to: Office
of Hearings and Appeals, Department of
Energy, 1000 Independence Avenue SW.,
Washington, D.C. 20585. All applications
must be filed in duplicate and should
display conspicuously a reference to
Case Number HEF-0557.

FOR FURTHER INFORMATION CONTACT:
Thomas Wieker, Deputy Director or
Irene Bleiweiss, Attorney, Office of
Hearings and Appeals, 1000
Independence Avenue SW.,,
Washington, D.C. 20585, (202) 252-2400.
SUPPLEMENTARY INFORMATION: In
accordance with § 205.282(b) of the
procedural regulations of the
Department of Energy (DOE), 10 CFR
205.282(b), notice is hereby given of the
issuance of the Decision and Order set
out below. The Decision and Order sets
forth the procedures and standards that
the DOE has formulated to distribute
monies obtained from The True
Companies (True). True entered into a
Consent Order to settle possible pricing
violations with respect to its sales of
petroieum products during the period
from August 19, 1973 and January 28.

1861. Under the terms of the Consent
Order, True has remitted $3.300,000.00
which is being held in an interest-
bearing escrow accoun! pending
determination of its proper distribution.

The DOE has decided to allocate one-
third of the consent order monies to
crude oil claims and two-thirds of the
monies to non-crude oil claims, The
crude oil refund pool will be distributed
in accordance with the DOE
restitutionary policy set forth at 50 FR
27400 (July 2, 1985). The non-crude oil
refund pool will be distributed in o two
stage refund proceeding. The first stage
will attempt to refund moneys to
customers who can document their
purchases of True products. The
Decision and Order provides that the
funds will be distributed to successful
claimants based on the number of
gallons of product which they purchaséd
and the extent to which they can prove
that they were injured by the alleged
overcharges. After meritorious claims
are paid in the firsi stage, second-stage
refund procedures may become
necessary to distribute any remaining
funds,

Applications for Refund may now be
filed. Applications will be accepted
provided they are received no luter than
90 days alter publication of this
Decision and Order in the Federal
Register. The specilic information
required in an application for refund is
set forth in the Decision and Order.

Dute: August 29, 1885,
Goocge B. Breznay,
Director, Office of Hearings and Appeals.

Decision and Ocder of the Deparlment of
Enargy
Special Refund Procedures

August 29, 16885,

Name of Case: The True Companies
Date of Filing: December 7, 1984
Case Number: HEF-0557

Under the procedural regulutions of the
Department of Energy (DOE), the Economic
Regulatory Administration (ERA] may
request that the Office of Hearings and
Appeuls (OHA) formulate and implement
special refund procedures. See 10 CFR Part
205, Subpant V, Such procedures enalie the
DOE to refund monies to those injured by
alleged violations of the DOE pricing
regulations. /

On December 7, 1984, the ERA requested
that the OHA formulate and implement
procedures to distribute funds which it
received pursuant 1o 8 consen! order with
The True Companies [True).! This Decision

'“The True Companins” (True) {8 the name used
in the Conserm Order and in this Decision und Ordet
to refer to six individunls (H. A, Troe, Jr.. Jean D.
Teue, Tumma T. HWatten, 1 A. Trus I, Diemer D,
True. wnd David L. True) doing bursinose s the

Conlinnd
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und Order contains the procedures which the
OHA has formulated to distribute that
consent order fund.

1. Background

During the consent order period
(August 19, 1873 through January 28,
1981) True produced, extracted, resold,

_ and marketed petroleum products
including crude oil, propane, bulane,
natural gasoline, and natural gas liquids.
The True Consent Order also covers No,
2 fuel, No. 1 fuel, and motor gasoline
although, according to True, the
Companies did not sell these products
but the products were included in the
Consent Order solely to eliminate the
potential for any further enforcement
actions against True. Telephone
Conversation between Irene Bleiweiss,
OHS Staff Attorngy, and Jack
Blomstrom, Attorney for True (May 30,
1985). The Mandatory Petroleum Price
Regulations, 10 CFR Part 212, governed
the maximum prices that could lawfully
be charged for all of the products
covered by the Consent Order.

On August 6, 1961, the ERA issued a
Proposed Remedial Order (PRO) to True
Oil Company alleging that, from
September 1, 1973 through October 31,
1978, True Oil Company charged more
for propane, butane, and natural
gasoline than it was permitted to by
law. True Oil Company sold these
products via transfer to an affiliated
marketing company. The marketing
affiliate was called Reserve Oil
Purchasing Company until November
1973, and Black Hills Oil Marketers until
November 1977, when it became True
Oil Purchasing Company (TOPCO),

In order to settle the claims made in
the PRO and any other claims which
might have arisen from True's activities
between August 19, 1973 and January 28,
1981, True and the DOE entered into a
Consent Order on July 28, 1983, 48 FR
55768 (July 28, 1983). Pursuant o the
Consent Order, True refunded the sum
of §3.500,000.00 to DOE,

following companies: True Oll Company: Trae
Drilling Compuny: Eighty-Eight Oil Company:
Equitable Purchusing Company; Smokey Oil
Company: Troe O\l Purchaging Company. now a
defunct corporation: Black Hills Off Murkaters, Inc.
now a defunct carporation: Black Hills Trucking.
Ine. Reseryve Ol Purchasing Company, now @
defunct corporation: Toolpushers Supply Company:
Resarve Oil Fleld Supply Company: Belle Foarche
Pipeline Company: True Land and Royalty
Company. now a defunct corporation; and Cambria
Oil Company. Five of these companies [Toolpushers
Supply Company. Troe Drilling Company. Trus
Yand and Royalty Company, Belle Fourcho Pipelise
Company. and Blick Hills Trugking. Ing.) were
vigaged solely in nop-regulated activities such as
drilling wnd transponiation. Telephone Conversation
between lrene Blelwelss, OLS Staff Attormey, and
Jagk Blomstrdm, Attarney for True {May 30, 1965)

11, Jurisdiction and Authority to Fashion
Refund Procedures

The general guidelines which the
OHA may use to formulate and
implement a plan to distribute funds
received as the result of a consent order
are sel forth in 10 CFR Part 205, Subpart
V. The Subpart V process may be used
in situations where the DOE is unable
readily to identify the persons who may
have been injured as a resuit of alleged
or adjudicated violations or lo ascertain
the amount of each person’s injuries. For
a more detailed discussion of Subpart V
and the authority of the OHA to fashion
procedures to distribute refunds
obtained as part of settlement
agreements, see Office of Enforcement,
9 DOE { 82,508 (1981), and Office of
Enforcement, 8 DOE { 82,597 (1981).

On June 21, 1985, the OHA issued a
Propesed Decision and Order tentatively
concluding that the implementation of a
Subpart V proceeding was appropriate
in this case and setting forth a tentative
plan to distribute the True consent order
fund. 50 FR 27049 (July 1, 1985)
(Proposed Decision). The Proposed
Decision noted that the True Consent
Order covers crude oil as well as other
petroleum products. In similar
situations, we have divided consent
arder funds into separate crude oil and
non-crude oil pools of refund monies
because the regulations treat crude oil
differently. E.g., Seminole Refining. Inc.,
12 DOE Y 85,188 (1985). Therefore, we
proposed to divide the consent order
fund into separate pools in the present
case. We found that it would be
reasonable to allocate one-third of the
fund ($1,166,666.70) to claims based on
crude oil and two-thirds of the fund
($2,333,333.30) to claims based on
purchases of other True products.

A copy of the Proposed Decision was
published in the Federal Register and
comments to the proposed refund
procedures were solicited. In addition,
we sent a copy of the Proposed Decision
to firms which we tentatively identified,
from the ERA audit file, as purchasers.

111 Refund Procedures

After considering the comments which
we received to our proposed refund
procedures, we have determined that
the procedures set forth below are most
appropriate.

A. Non-Crude Qil Products

The distribution of the non-crude oil
refund pool will take place in two
stages. The firs! stage will attempt to
refund monies to those who purchased
True products during the consent order
period. Such purchasers must file claims
and document their purchases in order

to be eligible for a portion of the consent
order fund. In addition, purchasers will
be required to prove that they were
injured by the alleged overcharges—i.e.,
that they did not pass any such
overcharges on to their own customers.

After meritorious claims are paid in
the first stage, a second stage may
become necessary to distribute any
remaining funds. See generally Office of
Special Counsel, 10 DOE Y 85,048 (1982).
The Attorneys General of the States of
Arkansas, Delaware, lowa, Louisiana,
North Dakota, Rhode Island, West
Virginia, and Texas submitted
comments 1o our discussion, in the
Proposed Decision, of second stage
refunds. These comments argue that
state governments are the appropriate
recipients of second stage refunds. It
would be premature for us to follow the
States’ suggestion and establish second
stage refund procedures at this time.
Such procedures will necessarily
depend on the size of the fund remaining
after first stage procedures are
completed. Therefore, we will not
determine second stage refund
procedures until after first stage refund
procedures are completed.

1. Refunds to Identifiable Purchasers

During the first stage of the refund
process, the True consent order fund
will be distributed to claimants who
satisfactorily demonstrate that they
were injured by True's alleged
overcharges. The audit file which
provided the basis for the PRO issued to
True Oil Company, identifies a number
of customers who purchased that firm’s
propane, butane, and natural gasoline
and who therefore might have been
injured by the alleged overcharges. The
names of these customers and the
products and volumes which they
purchased are set forth in the Appendix
to this Decision and Order. However,
since the customers identified in the
Appendix are not the only customers
who might have been injured by the
prices which True charged, we will
accept applications from the customers
identified in the Appendix and any other
parties who can demonstrate that they
were injured by True's alleged
overcharges.

All claimants will have to file an
application in order to receive a refund.
Applicants not specifically named in the
Appendix will be required to provide all
relevant information necessary (o
establish a claim, including :
documentation of the date, place, price
and volume of the product(s) purchased
However, a customer named in the
Appendix may utilize an alternative
means to qualify for a refund if it is
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-unable to fully document its application.
Under this alternative means, an
identified customer must: (1) explain
why documentation of its purchase
volumes is not available or would be
expensive or difficult to obtain; (2)
certify that it was a purchaser of True
products during the relevant period (see
Appendix for dates); (3) certify that the
specified purchase volumes in the
Appendix appear reasonably accurate;
and (4) limit its claims to the volumes
and products set forth in the Appendix.
See Marion Corp., 12 DOE { 85,013
(1984).

All applicants, with three exceptions
discugsed later in this Proposed
Decision, will be required to show the
extent to which they have been injured
by the alleged overcharges. To the
extent that any individual or firm can
establish injury, it will be eligible for a
share of the consent order fund. While
there are a variety of ways in which a
showing of injury may be made, a
reseller will generally be required to
demonstrate thal during the period
covered by the Consent Order, it had
"banks" of unrecovered product costs
which were at least equal to the amount
of the refund claimed, and that it did not
pass these costs through to its own
customers. A reseller might establish
that it absorbed the alleged overcharges
by showing, for example, that market
conditions would not permit it to
increase its prices to pass additional
costs through to its own customers.
Office of Enforcement, 10 DOE { 85.056
(1883); Office of Enforcement, 10 DOE
185,029 (1982). If a reseller of True
products passed the alleged overcharges
through to its own customers, then these
indirect customers will be entitled to a
refund if they themselves can prove
injury. Therefore, we will permit
customers who indirectly purchased
True products as well as those who
purchased directly from True to file
applications for refunds.

In this case we will adop! three
presumptions of injury which have been
used in many previous special refund
cases. First we will presume that end-
users or ultimate consumers of True
products whose businesses are
unrelated to the petroleum industry
were injured by the alleged overcharges.
Second, we will not require a showing of
injury from agricultural cooperatives
that passed the alleged overcharges on
10 their end-user members, provided that
the cooperatives comply with standards
set forth later in this Decision. Finally,
we will presume that applicants who are
claiming small refunds (85,000 or less)
were injured by the alleged overcharges.

hese presumptions will permit

claimants to apply for refunds without
incurring disproportionate expenses and
will enable the OHA to consider the
refund applications in the most efficient
way possible in view of the limited
resources available. The presumptions
of injury which we are adopting in this
case are applicable to all refund
applicants, whether they are named in
the Appendix or not.

a. End-Users. We will not require end-
users or ultimate consumers whose
businesses are unrelated to the
petroleum industry to show injury. See
Texas Oil & Gas Corp., 12 DOE § 85,069
at 88,209 (1984). Customers in this group
might include, for example, businesses
and individuals who purchased propane
for heating purposes. The fuel costs of
such end-users are only one,
indistinguishable component of their
prices for goods and services. Unlike
regulated firms in the petroleum
industry, other businesses were not
subject to price controls during the
consent order period and were not
required to keep records. Thus, an
analysis of the impact of the increased
cost of petroleum products on the final
prices of non-petroleum products and
services would be beyond the scope of a
refund proceeding. /d. Therefore, such
end-users who document their purchase
volumes of True products during the
consent order period will be found to
have made a sufficient showing of
injury. On the other hand, refund
applicants who were subject to the DOE
regulatory program will be required to
provide a detailed demonsiration that
they were injured, with the exception of
those making small claims.

b. Applicants Claiming a Refund of
$5,000 or Less. We recognize that
making a showing of injury may be too
complicated and burdensome for
resellers who purchased relatively small
amounts of True products. For example,
such firms may have limited accounting
and data-retrieval capabilities and may
therefore be unable to produce the
records necessary to prove the existence
of banks of unrecovered costs, or that
they did not pass on the alleged
overcharges to their own customers. We
also are concerned that the cost {o the
applicant and to the government of
compiling and analyzing information
sufficient to make a delailed showing of
injury not exceed the amount of the
refund to be gained. In the past we have
adopted a small claims procedure to
assure that the costs of filing and
processing a refund application do not
exceed the benefits. See, e.g., Aztex
Energy Co., 12 DOE § 85,115 (1984);
Texas Oil & Gas Corp., 12 DOE § 85,014
(1984), We will adopt such a procedure

in this case. Therefore, any applicant
claiming a refund of $5,000.00 or less
need not make a detailed showing of
injury in order to be eligible to receive a
refund.

¢. Agricultural Cooperatives.
Agricultural cooperatives will not be
required to show that they did not pass
increased costs through to their
customers. By its very nature, an
agricultural cooperative would routinely
pass through any overcharges to its
member customers. Similarly, any
refunds received by an agricultural
cooperative would influence the prices
charged lo member customers.
Therefore, we have held that
agricultural cooperatives are not
required to prove injury. Eg. APCO O;/
Corp., 12 DOE § 85,144 (1985). Instead,
an agricultural cooperative’s refund
application should explain fully the
manner in which refunds will be passed
through to its customers and how its
members will be advised of the
cooperative's receipt of the refund
money. Sales by cooperatives to non-
members, however, will be treated the
same as sales by any other resellers.

d. Spot Purchasers. We also will
adopt a rebuttable presumption that
firms which made only spot purchases
of True products have suffered no
injury. Spot purchasers tend to have
considerable discretion in where and
when to make purchases and would
therefore not have made spot purchases
of True's product atincreased prices
unless they were able to pass through
the full amount of the alleged
overcharges to their own customers. See
Office of Enforcement. 8 DOE { 82,597 at
85,396-97 (1981). Accordingly, in order to
overcome the rebuttable presumption
that they were not injured, spot
purchasers should submit additional
evidence to establish that they were
unable to recover the prices they paid
for True products.

2. Calculation of Refund Amounts

We will use a volumetric method to
divide the consent order fund among
applicants who demonstrate that they
are eligible to receive refunds. This
method presumes that the alleged
overcharges were spread equally over
all the gallons of products which True
sold. We have calculated a volumelric
refund amount by dividing the consent
order amount by the approximate
number of gallons which True sold
during the period covered by the
Consent Order. Successful claimants
will receive refunds based on their
eligible purchase volumes multiplied by
the volumetric refund amount, plus
accrued interest.
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We have tentatively set the True
volumetric refund amount at $0.0469 per
gallon. We derived this figure by
dividing the consent order pool
available for products other than crude
oil ($2,333,333.30) by an estimate of the
number of gallons of products which
True sold during the consent order
period (49,769,328).2

Since a consent order is necessarily
the result of compromise, the volumetric
refund amount derived from that
consent order settlement is also a
compromise. The volumetric refund
amount does not purport to refund the
exact amount that a customer may have
Leen overcharged. Rather, it is a method
by which a customer can receive an
appropriate proportion of the consent
order fund, We recognize that a
sarticular purchaser could have suffered
1 disproportionate share of the injury.
therefore, any purchaser may file a
refund application based on a claim that
his share of the alleged overcharges was
greater than the pro rote amount
determined by the volumetric
presumption. We also recognize that, if
we receive refund applications based on
total gallonages which exceed our
estimate or if we receive applications
based on purchases of fuel oil or motor
gasoline, it may become necessary to
adjust the per gallon refund amount
downward.

As in previous cases, we will
establish a minimum refund amount of
$15.00 for first-stage claims. We have
found through our experience in prior
refund cases that the cost of processing
claims in which refunds are sought for
amounts less than $15.00 outweighs the
benefit of restitution in those situations.
See, e.g., Uban Oil Co., 8 DOE { 82,541 at
85,225 (1982).

B. Crude Oil

In the Propesed Decision, we
proposed to fellow the requirement
enunciated in the cases of A, Johnson &
Co., 12 DOE § 85,102 (1984) (Johnson);
Office of Enforcement, 3 DOE { 82,521
(1982) (Alkek); and Office of
Enforcement, 9 DOE Y 82,553 (1982)
(Adams) that, in order to receive a
refund, an applicant must demonstrate
that it bore the burden of the alleged
overcharges. On June 19, 1985, we issued

#The ERA aundit file did not account for the entire
consent onder period. It did, however, contain
monthly gollunage data for Troe's marketing
uffilinte’s sules of propane (61 months), bulane (18
months), and natural gusoline (9 monihs). We usad
thin information to compute the avernge monthly
gallonage of propune butane, and natural gasoline
which True Oil Company's marketing affiliate sold.
We then maltiphied this figure by the number of
months in the consent order pertod to olitain our
ustimate of total gallons sold

& Report in the Stripper Well Exemption
Litigation. We found that “it is
impossible to trace these increaséd
costs through an individual refiner's
refinery, distributiomr and marketing
operations.” Report of the OHA at 25.
As a result, the Deputy Secretary of the
Department of Energy issued a
statement establishing a DOE policy of
restitution for crude oil overcharges and
the OHA issued an order implementing
that policy. 50 FR 27400 (July 2, 1985)
(DOE policy); 50 FR 27402 (July 2, 1985)
(OHA implementation). The OHA's
order notified the public that the DOE
policy is to hold crude oil overcharge
funds attributable to miscertifications
after the implementation of the
Entitlements Program in escrow pending
Congressional action. Comments on that
policy are currently being received and
evaluated. The distribution of the crude
oil refund pool in this case will be
governed by that policy.

IV. Applications for Refund

We have determined that the refund
procedures described above are the best
means of distributing the True consent
order fund, Accordingly, we will now
accept applications for refunds from the
non-crude oil refund pool. Distribution
of the crude oil refund pool will be
governed by the procedures which the
OHA adopts pursuant to its
implmentation of the DOE restitutionary
policy.

Applications must be in writing,
signed by the applicant, and make
reference to case number HEF-0557.
Applicants must include a showing of
injury, as explained above, or a
statement that the applicant need not
show injury because it was an end-user
of the product, an agricultural
cooperative, or is claiming a refund of
$5.000 or less. In the case of a spot
purchaser, additional documentation of
injury must be submitted to overcome
the presumption that such a purchaser
was not injured. Applicants must
document the date, place, price, and
volume of the products they purchased.
However. if an applicant which is
identified in the Appendix to this
Decision and Order is unable to provide
such documentation the applicant may
qualify for a refund by (1) explaining
why such documentation is unavailable
or would be expensive or difficult to
obtain; (2) certifying that it was a
purchaser of True products during the
relevant period; (3) certifying that the
specified purchase volumes in the
Appendix appear reasonably accurate;
and (4) limiting its claims to the volumes
and products set forth in the Appendix.

All applications for refund must be
filed in duplicate. A copy of each
application wil, be available for public
inspection in the Public Docket Room of
the Office of Hearings and Appeals,
Room 1E-234, 1000 Independence
Avenue, SW., Washington, D.C. Any
applicant who believes that its
application contains confidential
information must so indicate on the first
page of its-application and submit two
additional copies of its application from
which the information which the
applicant claims is confidential has been
deleted, together with a statement
specifying why any such information is
privileged or confidential. Each
application must also include the
following statement: I swear (or affirm)
that the information submitted is true
and accurate to the best of my
knowledge and belief." See 10 CFR
205.238(c), 18 U.S.C, 1001. In addition,
the applicant should furnish us with the
name, title. and telephone number of a
person who the OHA may contac! for
additional information concerning the
application. All applications should be
sent to: Office of Hearings and Appeals,
Department of Energy, 1000
Independence Avenue SW.,
Washington, D.C. 20585.

It is therefore ordered that:

(1) Applications for refunds from the
funds which The True Companies
remitted to the Department of Energy
pursuant to the Consent Order executed
on July 28, 1983, may now be filed.

(2) All applications must be received
no later than 90 days after publication of
this Decision and Order in the Federal
Register.

Dated: August 29, 1985.

George B. Breznay,
Director, Office of Hearings and Appeols.

Appendix

Identified Customers of True Oil Company's
Marketing Affiliate: Reserve Oil Purchasing
Company: Block Hills Qii Marketers, True

il Purchasing Company
PROPANE: SEPTEMBER 1, 1873 Y0 OCTOBER
31,1978
Cuntomet name m

LY 5 — L — 72604
Ajen Qi Co..... AL 81,55%
Amoco Produchon SR — 87,002
Arrow Gas . - 158 233
[ | R S 166,574
& Power & Equp s WBI
(o T Ty R ——— i 479,915

R WS S 1,506 045
e e s
N T s sttt 2550
(7Y St ST : 236,712
e e M e . (U &\
GaryOpeating e 2707
HS Sowwds —=nn S L D 7272
"- o ——— - 85,954
vt McGow L ~ 235N
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PROPANE: SEPTEMBER 1, 1973 10 OCTOBER
31, 1978—Continued

Gations
Customer name purchased

Uthe Amencs .. = - e aamz
wWCutoch Gas..., o g ey 19753
ARy O O s it s 410
NG P Ol Waan
Jorny Paton S ——— = 150
Paving Cop S i Lt ——l 30440
Perolang Intermountan . 45387
PO (I siosmoraieras sty i sl e 7003
Rocky Mountan Natursl Gas 506,664
T8 T G PO e il 200196
Tooke Eng g - — 156,381
Townseod Co./Ba Townsend... 18,065
Usn Gas, Inc —nd 35507
V-1t Q8 Ca " SO— 2720897
WAS - 8806

5,001

Worsang (N Co ——————

BuTAne: DECEMBER 1973 1O OCTOSER 1978

Customer name “m
Amoco Od -- 80,515
Farmers Union . —————— 100057
Fasco AELASES W=t il Y 44123
SOl PO e Sl 808 546
Toxnco ... — = 206,206

NATURAL GASOLINE: JANUARY 1974 TO

SEPTEMEER 1974
Gasons
Customer name pur-
hased
Canax e t——— e | 37684
P D s i i 506,455
Tesoro Petckeum Co R A — 5,73

[FR Doc. 85-21603 Filed 9-12-85; 8:45 am|
BILLING CODE 8450-01-M

ENVIRONMENTAL PROTECTION
AGENCY

IEN-FRL-2892-3]

List of Violating Facilities; Addition

AGENCY: Environmental Protection
Agency.

AcTION: Notice of placement of facility
on EPA list of violating facilities.

SUMMARY: The EPA Assistant
Administrator for Enforcement and
Compliance Monitoring decided on
August 21, 1985, to add to Sublist 2 of
the EPA’s List of Violating Facilities the
Las Vegas, New Mexico, facility of
Sterra Transit Mix Company based upon
continual or recurring violations of an
edministrative order issued under
Section 113 of the Clean Air Act.

~ Accordingly, no Agency shall enter
into, renew, or extend any nonexempt
contract, subcontract, grant, subgrant,
ioan or subloan where the facility listed
would be utilized for the contract,

subzontract, grant, subgrant, loan or
subloan,

FOR FURTHER INFORMATION CONTACT:
Allen Danzig, Listing Official, Office of
Enforcement and Compliance
Monitoring, Environmental Protection
Agency, Rm. 3404, 401 M Street, SW.,
Washington, D.C. 20460. Telephone:
(202)475-8785. :

SUPPLEMENTARY INFORMATION: Pursuant
to section 306 of the Clean Air Act (42
U.S.C. 1857 et seq., as amended by
Public Law 91-604), Section 508 of the
Federal Water Pollution Control Act [33
U.S.C. 1251 et seq., as amended by
Public Law 92-500), and Executive
Order 11738, EPA has been authorized
to provide certain prohibitions and
requirements concerning the
administration of the Clean Air Act and
the Clean Water Act with respect to
Federal contracts, grants, or loans. On
April 16, 1875, regulations implementing
the requirements of the statutes and the
Executive Order were promulgated in
the Federal Register (see 40 CFR Part 15,
40 FR 17124, April 16, 1975, as amended
at 44 FR 6911, February §, 1979). Section
15.20 of the regulations provides for the
establishment of a List of Violating
Facilities which will reflect those
facilities ineligible for use in nonexempt
Federal contract, grants or loans.

The List of Violating Facilities is
contained in two sublists. Sublist 1
includes those facilities listed on the
basis of a conviction under section
113(c){1) of the Clean Air Act or section
309{c) of the Federal Water Pollution
Control Act. Sublist 2 includes those
facilities listed on the basis of: Any
injunction, order, judgment, decree or
other form of civil ruling by a Federal,
State or local court issued as a result of
noncompliance with clean air or water
standards; or conviction in a State or
local court for noncompliance with
clean air or water standards;
noncompliance with an order under
section 113(a) of the Clean Air Act or
section 309(a) of the Federal Water
Pollution Control Act; or equivalent
State or local proceedings to enforce
clean air or water standards.

No agency shall enter into, renew, or
extend any nonexemp! contract,
subcontract, grant, subgrant, loan or
subloan where a facility listed would be
utilized for the contract, subcontract,
grant, subgrant, loan or subloan.

The purpose of this notice is to add to
Sublist 2 the Las Vegas, New Mexico
facility of Sierra Transit Mix Company
based upon continual or recurring
violations of an administrative order
issued under Section 113 of the Clean
Air Act.

Pursuant to the above-referenced
authority, the Assistant Administrator
for Enforcement and Compliance

Monitoring, U.S. Environmental
Protection Agency, certifies that the
following facility is on the List of
Violating Facilities as of August 21,
1985. The List of Violating Facilities will
be revised periodically as any listings or
delistings occur.

List of Violating Facilities

Sublist 1: Chemical Formulators Inc..
Nitro, West Virginia Facility.

Sublist 2: Sierra Transit Mix
Company, Las Vegas, New Mexico
Facility.

Dated: August 22, 1085,

Richard H. Mays,

Acting Assistant Administrator for
Enforcement and Complionce Moniloring.
|FR Doc. 85-21844 Filed 9-12-85; 845 am|)
BILLING CODE 6560-50-M

[OPTS-53073, FRL-2874-9)

Premanufacture Notices; M
Status Report for April 1985

Correction

In FR Doc. 85-18491 beginning on page
32294 in the issue of Friday, August 9,
1985, make the following corrections:

1. On page 32294, in table I:

. In the Identity/generic name
column for P85-733, “polyner” should
read "polymer”.

b. In the identity/generic name
column for P85-737, “polysubutituted”
should read “polysubstituted”,

2. On page 32295, in table I:

a. In the PMN No. column, the second
eniry now reading “P85-755" should
read "P85-755"..

b. In the Identity/generic name
column for P85-764, "“-alkycyclo-" should
read “-alkyleyelo-",

¢, In the Identity/generic name
column for P85-768, “cyclohetyl™ should
read “cyclohexyl".

d. In the Identity/generic neme
column for P85-767, “-alkycyclohexy!™
should read “-alkylcyclohexy!™.

e. In the Identity/generic name
column for PA5-775 and P85-776, *-
alkoxyl-" should read “-alkoxy-".

f. In the PMN No, column, the entry
now reading “Pa5-7" should read "P8s-
794",

8 In the Identity/generic name
column for Pa5-801, “aciad" should read
“acid".

h. In the Identity /generic name
column for P5-817, “coumpunds”
should read “compounds”,

i. In the Identity/generic name column
for P85-824, “alkyd" should read “alkyd
resin"',

3. On page 32296, in Table I:
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a, In the Identity/generic name
column for P 85-836 should read "f +14-
n-tetradecyl 4'-(2-
methylbutyl)phenyibenzoate”.

b. In the Identity/generic name
column for P 85-837, “4"" should read
g
¢, In the FR citation column for P 85-
843, "1816(18917)" should read
“18016(18917)".

d. In the Identity/generic name
column for P 85-847. “-heptylviphenyl”
should read “-heptylbiphenyl”,

. In the Identity /generic name
column for P 85-867, “polyacid™ should
read “polyacid acid”.

[ In the Identity /generic name column
for P 85-870, “-termianted” should read
““lerminated”,

g In the Identity/generic name
column for P 8540, "polymer” should
read “polyol”.

4. On page 32297, in lable 11:

a. In the Identity /generic name
column for P 85-618, -
naphthalenedisulfonic” should read *-
naphthalenesulfonic™,

b. In the Identity /gencric name
column for P 85-629, P 85-630, P 85-631,
and P 85-632, remove “Generic name:".

5. On page 32298, in table Ik

#. In the Identity/generic name
column for P 85-704, “tripshenol” should
read “trisphenol”™.

B. On page 32299, in table 1L

. In the Identity/generic nume
column for P §5-424, “Diphyenylsulfone-
" should read “Diphenylsulfone-".

L. In the Identity/generic name
column for P 85435, “digomer” should
read “oligomer”.

¢. In the ldentity/generic name
column for P 85-28, “alkydrfesin” should
read “alkyd resin",

7. On page 32300, in table IV:

a. In the Identity/generic name
column for P 84-821, “epoxy” should
reud “epoxy resin',

8. On page 32300, in table V:

a, In the Identity/gencric name
column for P 83-677,
“alkylaminoforminmidphenol” should
read "alkylaminoformimidphenol”.

b. In the Identity/generic name
column for P 83-770,
“phenolazonsphtol” should read
“phenolazonaphthol”,

¢. In the Identity/generic name
column for P 84-650, insert the word
“sodium” at the end.

9. On page 32301, in table V;

. In the Identity/generic name
column for P 85-31, “heteromonocycle”
should read “hetcéropolycyele”,

b. In the Identity/generic name
column for P 85411, “imidaxolidines”
should read “imidazolidines”.

BILLING COODE 1505-01-M

|OPTS-59729; TSH-FRL 2889-2)

Certain Chemicals Premanufacture
Notices

Correction

In FR Doc. 85-20664 appearing on
page 35313 in the issue of Friday, August
30, 1985, make the following correction:

In the third column, sixth line under Y
B5-137 the Prod. range is corrected to
read “285,648-1,142.592 kg/yr.".

BILUING CODE 1501-01-14

[OPTS-51586; TSH-FRL 2889-1|

Certzin Chemicals Premanufacture
Notices

Correction

In FR Doc. 85-200665 beginning on page
45314 in the issue of Friday, Augus! 50,
1985, make the following correction:

On page 35314, in the third column,
the fourth line under P85-1362 is
corrected to read “tris
dodecylbenzenesulfonato-0.".

BILLING CODE 1505-01-M

|OPP-30000/378; FRL 2883-1]

Amended Notice of Preliminary
Determination Concluding Special
Review of Pesticide Products
Containing Dicofol; Availabiiity of
Supporting Documentation

Correction

In FR Doc. 85-19572, béginning on
page 33008, in the issue of Thursday,
August 15, 1985, make the following
corrections;

On page 33012:

1. In the first column, second complete
paragraph, thirteenth line, “there
assement” should read “the
reassessment”,

2. In the second column:

a. Under “C. Stmmary of Benefit
Determinations”, eleventh line, “had”
should read “has”.

b. In paragraph “1. Methodology.",
fourth line, remove the comma at the
end of the line,

3. In the third column, in the fifteenth
line from the bottom of the page, “yung"
should read “young".

BILLING CODE 1505-01-M

|OPTS-51582; FRL-2875-1]

Certain Chemicals Premanufacture
Notices
Carrection

In FR Doc. 856-18492, beginning on
page 32290, in the issue of Friday,

August 9, 1985, make the following
corrections on page 32202:

1. In the second column, under P 85-
1233, third line, “8-|5>~" should read
“g-{5"=",

2, In the third column:

a. Under P85-1235, seventh line,
“traizinylamino” should read
“triazinylamino”™.

b. Under P 85-1237, sixth line, “6-
(hydroxy" should read "6-(1"hydroxy".

c. Under P 85-1238, seventh line,
“traizinylamino” should read
“trigzinylamino'",

BILLING CODE 1505-01-M

[OPTS-51585; FRL-2887-4]

Certain Chemicals Premanufacture
Notices
Correction

In FR Doc. 85-20213, beginning on
page 34189, in the issue of Friday,
August 23, 1965, make the following
correction:

On page 34190, first column, under P
85-1331, Toxicity Data, second line,
*<3.16" should read “>3.18".

BILLING CODE 1505-01-M

|OPTS-42072; FRL-2866-7])

2-Chloro-1, 3-Butadlene; Response to
the Interagency Testing Committee

Correction

In FR Doc. 85-20308, beginning on
page 34546, in the issue of Monday,
August 26, 1985, make the following
correclions on page 34547:

1. In the second column:

4. In the paragraph headed 1.
Production and use, third line from the
end of that paragraph, “contruction”
should read “construction".

b, In the twelfth line from the bottom
of the page, “cichloride™ should read
"dichloride™,

2. In the third column:

a. In the seventh line, “Fat” should
read “Fate".

b. In the sixteenth line, “water”
should read "waste".

c. In the second complete puragraph,
second line, “altmospheric should read
“atmospheric",

SILLING CODE 1505-01-M

|ER-FRL-2895-7]

Environmental Impact Statements;
Availability

Responsible Agency: Office of Federal
Activities, General Information (202)
382-5073 or (202) 382-5075.
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Availability of Environmental Impact
Statements filed September 2, 1985
through September 8, 1985 Pursuant to
40 CFR 1506.9.

EIS No. 850371, Final, FAA, W1,
Austin Straubel Field Airport Rinway
Extension, Brown County, Due: October
15, 1985, Contact: Glen Orcutt (612) 725-
3346.

EIS No, 850374, DSuppl, COE, CA,
Sacramento River Deep Water Ship
Channel, Widening and Deepening,
Environmental Impact Description
Update, Yolo, Solano and Sacramento
Counties, Due: October 28, 1985,
Contact: Mike Welsh (915) 551-1891.

EIS No. 850375, Draft FHW, CA,
Pacific Coast Highway/CA-1 Widening,
CA-55 to Golden West Street, Orange
County, Due: October 28, 1985, Contact:
Clenn Clinton (916) 440-3578.

EIS No. 850376, Draft, SCS, WV,
Middle Grave Creek Watershed
Protection and Flood Prevention Plan,
Marshall County, Due: November 5,
1985, Contact: Rollin Swank (304) 291-
4151,

EIS No. 850377, Dralt, COE, IA,
Muscatine Island Levee District and
Muscatine-Louisa County Drainage
District No. 13 Local Flood Protection
Plan, Muscatine and Louisa Cos., Due:
October 28, 1985, Contract: Melvin
Johnson (309) 788-6361.

EIS No. 850378, Final OSM, MT.
Rosebud Mine Area D Expansion,
Approval and Permits, Rosebud Couty,
Due: October 15, 1985, Contact: Charles
Albrecht (303) 844~5658.

EIS No. 850379, Final AFS, UT, WY,
Wasatch-Cache National Forest, Land
and Resource Management Plan, Due:
October 15, 1985, Contact: Neil
Hunsaker (801) 524-5030.

EIS No. 850380, Final MMS, AK, 1985
North Aleutian Basin Outer Continental
Shelf (OCS) Oil and Gas Sale 92,
Leasing, Bering Sea, Due: October 15,
1985, Contact: Thomas Boyd (907) 261~
4068,

EIS No. 850381, DSuppl, IBR, CO,
Colorado-Big Thompson, Windy Gap
Projects, Green Mountain Reservoir
Water Marketing, Summit, Grand, and
Eagle Cos., Due: November 15, 1985,
Contact: Richard Eggen (303) 236-0884.

EIS No. 850382, Final. EPA, PR,
Culebra Wastewater Treatment Facility
Plan, Design and Construction, Grant,
Puerto Rico, Due: September 27, 1985,
Contact: Robert Hargrove (212) 264-
5390,

Amended Notice

EIS No. 850361, Final, COE, MS, Pearl
River Basin Flood Control Plan, Hinds
and Rankin Cos., Published FR 8-30-
85—Retracted due to noncompliance of
distribution.

Pated: September 10, 1985.
Allan Hirsch,
Director, Office of Federal Activities.
|FR Dac. 85-21987 Filed 9-12-85; 845 am} -
BILLING CODE 8560-50-M

|IER~-FRL-2895-8)

Environmental Impact Statements and
Regulations; Availability of EPA
Comments

Availability of EPA comments
prepared August 26, 1965 through
August 30, 1885 pursuant to the
Environmental Review Process (ERP),
under section 309 of the Clean Air Act
and section 102(2)(c) of the National
Environmental Policy Act as amended.
Requests for copies of EPA comments
can be directed to the Office of Federal
Activities at (202) 382-5075/76. An
explanation of the ratings assigned to
draft environmental impact statements
(EISs) was published in FR dated
October 19, 1984 (49 FR 41108).

Draft EISs

ERP No. D-BOP-E81025-FL, Rating
LO, Marianna Federal Correctional
Institution and Federal Prison Camp,
Construction and Operation, FL.
Summary: EPA's review did not identify
any potential environmental impacts
requiring changes to the preferred
alternatives,

ERP No. D-CDB-Fg9023-MI, Rating
EC2, Cobe Hall Convention Center,
Renovation and Expansion, UDA and
CDB Grants, MI. Summary: EPA
believes that the DEIS did not
adequately analyze potential impacts to
air quality. EPA recommends that queue
studies be done for all of the
alternatives, and that an appropriate
background level be incorporated into
the CO concentrations presented for
analysis. In addition, EPA recommended
that further analysis of the secondary
impacts resulting from an expanded
Cobo Hall be included.

ERP No. D-CDB-K#9058-CA, Rating
LO, Chinatown Redevelopment Project,
Construction, Grants, CA. Summary:
EPA recommended that the FEIS
address any potential impacts to ground
and surface waters from construction
work and the storage of toxic
substances and new project flows on
existing waste water treatment
facilities, EPA also recommended the
adoption of traffic system management
measures 10 protect air quality.

ERP No. D~COE-E23005-Al, Rating
EC2, Huntsville Spring Branch and
Indian Creek System, DDT
Contamination Isolation, Remedial
Action Plan, Permits (COE/TVA/FWS),

Redstone Arsenal, Wheeler Reservoir,
Tennessee R., AL, Summary: EPA’s
review determined that the requirements
for a "Cap" or low permeability cover
are not justified or technically feasible
based on the low potential of a DDT
release from the contaminated soils and
the long term problem associated with
maintaining the integrity of a “cap” in
stream channel subject to both ground
water discharge from springs and
frequent headwater/backwater flood
conditions. We have a degree of
environmental concern about the
generic issue of pesticide contamination
in the Huntsville Spring Branch/Indian
Creek System. but believe that the
proposed remedial action will
appropriately deal with this situation if
our technical recommendations are
implemented.

ERP No. D-COE-E36154-FL, Rating
LO, Upper St. John's River Basin Flood
Damage Reduction Plan, FL. Summary:
EPA, in general, was impressed by the
selected alternative which apparently
will have a beneficial effect on wetlands
and water quality within the project
area.

ERP No. D-FHW-E40685-TN, Rating
EC2, TN-386 Extension, [-85 to
Hendersonville Bypass, Construction,
and Right-of-Way Acquisition (404
Permit), TN. Summary: EPA requested
that the FEIS include additional
evidence of the projects SIP conformity,
an analysis of other build alternatives,
noise mitigation for sites 4, 7 and 11, and
analysis of alignments that would avoid
the farm ponds.

ERP No. D-FHW-140147-OR, Rating
LO. Mt. Hood Highway/US 26
Improvements, Wildwood to
Rhododendron, OR. Summary: EPA has
no objections to the project provided the
wetland mitigation measures identified
in the DEIS are implemented.

ERP No. D-UAF-E13000-CA, Rating
EC2, Winnersville Air-to-Surface
Weapons Range, Construction and
Operation, Near Moody Air Force Base
for Primary Use of 347 Tactical Fighter
Wing, GA. Summary: EPA expressed
some environmental concern regarding
the wetland and noise issues and the
need for additional information on the
manner in which these impacts will be
mitigated.

Final EISs

F-BLM-K67006-CA, Amselco
Colosseum Gold Mine Extraction and
Milling Operation, Reopening and
Expansion, CA. Summary: EPA
continues to have concerns about
potential impacts to groundwater
resources and quality.
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ERP No. F-COE-C38050-N ), Lower
Saddle R. and Sprout Brook Flood
Control Plan, Nj. Summary: EPA has no
objection to the proposed project.
However, EPA also recommended that
additional mitigation be proposed in
order to uvoid the potential alteration of
a small wellands area, which may be
indirectly impacted by the proposed
project.

ERP No. F-COE-C36051-N}, Ramapo
R. Flood Control Plan, Oakland Area,
NJ. Summary: EAP has no cbjection to
the proposed project. EPA's previous
comments on the DEIS were adequately
addressed in the FEIS.

ERP No. F-COE-C36054-NJ, Molly
Aann's Brook Flood Control Plan, NJ.
Summary: EPA is concerned that the
FEIS did not adequately address
wetland impacts, This impact was
considered insignificant by the COE in
its response to EPS's DEIS comment
letter. EPA believes that this impac! is
significant and that mitigation should be
proposed for the project to eliminate or
reduce this impact to a small wetland
area.,

ERP No. F-FAA-K51030-CA., John
Wayne Airport Expansion,
Improvements and Land Acquisition,
CA. Summary: EPA’s review concluded
that the FEIS adequately responded to
concerns raised on the DEIS.

ERP No. F-FHW-F40104-IL, FAP-406
- Suppleinental/ll-121 Freeway
Caonstruction, 1-55 in Lincoln to 74 in
Morton, IL. Summary: EPA’s review of
the FEIS did not identify any significant
environmental impacts requiring
changes to the proposed project.

FERP No. FS-HUD-K88034-HI,
Kaka'ako Commurity Development
Plan, Makai Area, Mortgage lnsurance,

srants and Rental Housing Subsidies,
HI, Summary: EPA recommended that
the Record of Decision include certain
carbon-monoxide reduction mitigation
measures, which were tentatively
agreed to by the Hawaii Community
Development Ageney.

ERP No. FS-STA-A82110-00,
Cannabis Eradication in Foreign
Western Hemisphere Nations, Aerial
Application of Herbicide Glyphosate
and Paraquat, Potential Health Risks
from Smoking Marijuana Containing
Residuals. Summary: EPA had no
comments on the Final Supplement.

Daled: September 10, 1985,
Allan Hirsch,
Director, Office of Federal Activities.
|FR Doc. 85-21966 Filed 8-12-85; 845 um]
BILLING CODE 6580-50-M

[OPP-50639; FRL-2878-4)

Issuance of Experimental Use Permits
Correction >

In FR Doc. 85-18733, beginning on
page 31917, in the issue of Wednesday,
Augus! 7, 1985, make the following
corrections on page 31918:

1. In the second column, third
complete paragraph, eighth line,
“ornamental” should read
“ornamentals”.

2, In the third column, first complete
paragraph, twelfth line, insert
“Arizona,” between “Alabama.” and
“Arkansas”

BILLING COOF 1505-01-M

|SAB FRL-2898-2]

Science Advisory Board, Radiation
Advisory Committee; Amended
Meeting

Notice is hereby given in accordance
with Public Law 82-463 of a change in
the agenda of the Radiation Advisory
Committee meeting to be held
September 19-20, 1985. Publication of
the original agenda appeared in the
Federal Register on September 5, 1945,
page 36142, The amended notice is to
inform the public that in addilion to the
issues listed in the September 5 Federal
Register Notice, the Radiation Advisory
Committee will provide advice and
comment on EPA's Estimates of Lung
Cancer Risk from Exposure lo Radon
Decay Products. As stated in the earlier
notice, the Committee will meet at
Westpark Hotel, 1900 North Fort Myer
Drive, Shenandoah D Conference Room,
Rosslyn, Virginia 22209, beginning at
10:00 a.m. on September 19 and 9:00 a.m.
on September 20 and adjourning no later
than 5:00 p.m. each day. For further
information contact Kathleen White
Conway, Executive Secretary to the
Radiation Advisory Committee at (202)
382-2552 before close of business
September 18, 1985,

Terry F. Yosie,

Direstor, Science Advisory Beard.

|FR Doc. 85-22002 Filed 8-12~85; 8:45 am|
BILLING CODE 6560-50-M

FEDERAL COMMUNICATIONS
COMMISSION

[File No, CCB-DFD-83-1; FCC 85-455]
Cox Cable Communications, Inc.,

Commline, Inc., and Cox DTS, Inc.,
Petition for Declaratory Ruling

AGENCY: Federal Communications
Commission.

AcTiON: Memorandum Opinion,
Declaratory Ruling and Order.

SUMMARY: In response to & petition for
declaratory ruling filed by Cox Cable
Communications, and its wholly-owned
subsidiaries, Cox DTS, Inc. and
Commiine, Inc., the Commission
preempted the Nebraska Public Service
Commission's prior certification
requirements imposed on Commline of
Omaha's provision of institutional
transmission service. The Commission
had been.asked to preempt state and
local regulation of facilities located
within one state and used to originate,
distribute or terminate interstate
communications, including those
facilities that also distribute intrastate
communications. With respect to the
Commline services; the Commission
concluded it should preempt Nebraska's
prior certification requirements because
such requirements infringe on federal
policies.

ADDRESS: Federal Communications
Commission, Washington, D.C. 20554.

FOR FURTHER INFORMATION CONTACT:
Emily Williams, Domestic Facilities
Division, 202-634-1860,

Memorandum Opinion, Declaratory
Ruling and Order

In the Matter of Cox Cable
Communications, Inc., Commline. Inc. and
Cox DTS, Inc.; FCC 85455, File No. CCB-
DFD-83-1. Petition for Declaratory Ruling.

Adopted: August 7, 1965,

Released: September 5, 1865

By the Commission: Commissioner Quello
digsenting and issuing a statement;
Commissioner Rivera not participating,

1. The Commission has before it a
petition for declaratory ruling filed by
Cox Cable Communications, Inc. (Cox),
and its wholly-owned subsidiaries, Cox
DTS, Inc. (Cox DTS) and Commline, Inc.
The petition seeks a ruling that "this
Commission has jurisdiction over and
has preempted state and local regulation
of facilities located wholly within one
state and used to originate, distribute or
terminate interstate communications
including such facilities [that] also
distribute intrastate communications.” *
Thirty-eight parties filed comments on
the petition and twenty-two parties filed
replies.®

2. Cox's request arises from a
Nebraska Public Service Commission
(NPSC) order requiring Cox's subsidiary,
Commiine of Omaha, Inc. (Commling), to
cease and desist from providing certain
services in Omaha, Nebraska until it

! Sew purns. 6-8 infror for a complote discassion of
the Cox request,
2 Sen parns. 917 infro.
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obtains a certificate of public
convenience and necessity from the
NPSC. For the reasons stated herein, we
find that the uncertainty caused by the
Nebraska prior certification requirement
hasimpaired, and likely will continue to
impair, Commline's ability to provide
interstate services. We also find that the
Nebraska prior certification requirement
conflicts with end stands as an obstacle
to the accomplishment and execution of
our policies encouraging the
development of a competitive interstate
communications marketplace,
encouraging the provision of services
other than video services over cable
facilities, and encouraging efficient use
of communications facilities. Therefore,
we hereby preempt the Nebraska prior
certification requirement as it relates to
the provision of service by Commline.

1. Background

3. Cox is an operator of cable
television systems serving over 1.2
million subscribers in 23 states.
Commline, Inc. was formed by Cox to
develop and operate “institutional” *
high-speed digital transmission services
[including video teleconferencing,
electronic mail, and high speed
facsimile) in the markets in which Cox's
cable television systems are franchised
and committed to providing such
services. Cox DTS was formed to be the
licensee and operator of Digital
Termination System (DTS) facilities.
Cox Cable of Omaha, Inc. (Cox-Omaha),
a subsidiary of Cox, operates a cable
television system in Omaha, Nebraska.
Pursuant to a non-exclusive franchise
granted by the city, two cables have
been installed by Cox-Omaha: cable A,
called the “residential” cable, is used to
transmit television broadcasts and pay
television programming and to provide
Cox's INDAX (tm) service; ® cable B,
called the institutional cable, is used by
Commiline to provide high-speed digital
{ransmission services to governmental
and educational institutions and private
businesses. According to its petition,
Cox plans to interconnect the
institutional cable network with DTS
facilities for which Cox DTS has filed a
construction permit application, in order

* A used in the pleadings. “institutional”
iervices reflor to services offered 1o businesses and
‘stitutions, as opposed to those services offerad to
residential customers.

* Digital Termination System (DTS) facilitios are
microwave radio facilities providing local
distribution of communications in the Digital
Flectronic Message Service {DEMS).

' INDAX {tm) is Cox’s residential subscriber
service, which |s offered on cuble A and permits a
varioty of transactional services such as bunking
and informution retrieval. The request for
decluralory ruling Is directed only to the services
offered by Commline on the B cable. Cox Reply nt 4.

to expand the coverage and increase the
flexibility of the two technologies.
Commline expects to provide service to
interstate satellite and microwave
carriers, such as MCI
Telecommunications Corp. (MCI), for
whom Commline already originates and
terminates interstate traffic.

4. In December 1982 when Commline
was preparing lo provide its
transmission services in Omaha, the
NPSC instituted an investigation of Cox,
Commline and MCI to determine: {1)
Whether Commline and Cox's INDAX
service were subject to NPSC authority
and, therefore, whether Cox was
required to obtain a certificate of public
convenience under Nebraska statutes
and (2) the impact of Commline /MCI
services on Northwestern Bell
Telephone Co. and other
telecommunications carriers. On April
19, 1983, after conducting several days
of hearings, the NPSC issued an order
concluding that Commline "is a carrier
furnishing communication services for
hire in Nebraska intrastate commerce
and, as such, is a common carrier
subject to regulation by this
Commission. . . ." *Thus, the NPSC
ordered Commline to “cease and desist
from offering communications service
for hire in Nebraska™ until it had
received a certificate of public
convenience and necessity from the
NPSC.?

5. Shortly thereafter Cox filed a
request for a preliminary injunction
against the enforcement of the NPSC
cease and desist order in the United
States District Court for the District of
Nebraska. The court found that it was
not possible at that time to know
whether the NPSC would grant a
certificate to Commline or, if it did grant
a certificate, what type of regulation
would be imposed. Thus, it decided to
abstain from ruling on the constitutional
questions raised by the petitioners while
Cox sought a certificate from the NPSC,
but retained jurisdiction over the case.
The court granted a preliminary
injunction pending the outcome of the
NPSC proceeding.*

A. The Cox Petition

6. In its petition, Cox generally asks
that this Commission enter declaratory

*lIn the Matter of the Nebruska Public Servioe
Commission Investigation into Proposed Operations
of Cox Cable, MCL and Commline, at 2 {Apeil 10,
1053),

Tid. w1 3.

*In granting the preliminary injunction, e court
found that Commiine would be placed at a sevore
disadvantage if it were forced to suspend
operations pending the outcome of the state
proceedings, Cox Cable Communications, Inc. v,
Simpaan, 569 F, Supgr 507, 517 {D. Neb. 16#£3).

rulings that it has jurisdiction over and
has preempted state and local regulation
of all facilities located wholly within
one state and used to originate or
terminate interstate communications,
including such facilities that also
distribute intrastate comunications. Cox
states that the NPSC investigation has
had an adverse effect upon Commline's
markeling and on the development of its
business and that this Commission must
preempt state regulation in order to
encourage the rapid development of new
and innovative cable services. State
common carrier regulation, like that
imposed by the NPSC, presents “a clear
and present danger” to the development
of cable television technology and new
communications services, according to
Cox."

7. In support of the petition, Cox
states that its institutional cable will be
used to originate and terminate
interstate traffic and as such is subject
to this Commission's jurisdiction.
Although its institutional cable also will
be used for intrastate communications,
Cox argues that the configuration of
Commline's plant is such that a single
coaxial cable channel assigned to a
Commline customer will carry both the
local and interstate traffic on a
nonsegregable, combined basis,'® Thus,
relying on North Carolina Utilities
Comm’n v, FCC, 537 F.2d 787 (4th Cir.),
cert. denied, 429 U.S. 1027 (1976) (NCUC
1), and People of the State of California
v. FCC, 567 F.2d 84 (D.C. Cir. 1977), it
srgues that state and local regulation of
the intrastate traffic should be
preempted because such regulation
would be infeasible and impractical and
would interfere with interstate services
and federal policies. Although some of
its customers may not use the Commline
facilities for any interstate services (i.e.
all their communications would
originate and terminate in Omaha) Cox
argues that since these wholly intrastate
customers will use the same cable and
facilities as customers who have some
interstate needs, it would be impractical
to separate the interstate in intrastate
use, Finally, Cox argues that this
Commission already has preempted
state regulation of DTS facilities and
that state regulation that impedes
interconnection with DTS likewise has
been preempted.

8. Cox also argues that since it does
not hold itself out to serve the public
indiscriminately but rather chooses with

*Petition al 36

“Petition a1 15-16, It aryues that the only fensible
way to segregate the intrastate traffic from the
interstato traffic would be 10 build separate and
distinet cables for interstate und intrastate use,
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whom to deal and on what terms, it is
not a common carrier.'* If it is not a
common carrier, section 2(h} and 221(h)
of the Communications Act, 47 U.S.C.
2(b} and 221(b), which reserve to the
states jurisdiction over intrastate and
“exchange” comman carrier services, do
not apply and thus are no bar to federal
preemption, according to Cox.
Additianally, Cox argues that no
“telephone exchange" services or
facilities are involved in the Commline
services or in the interconnection of
Commline services with DTS facilities, '*
Finally, Cox states that it intends to
offer “enhanced services™ and.
therefore, under this Commission’s
Computer I} decision ** state regulation
of those services has been preempted.

B. Comments

9. Comments supporting the petition
were received from cable companies, '
cable equipment manufactures,** MCI

' In support of this argument Cox cites Nutional
Aww'n of Regulatory UL Camm'r v, FCC. 525 F.2d
630 (DG, Cir 1996 (NARUC 1) wond National Ass'n
ol Regolatory ULL Comm'r v. FOE, 553 F 28 vt
(.G Cir. 1956) (NARUC W),

" Cox urgues thal ite services wee nol switched
and states that although the inatitutions) cable can
corry voice tralTic with additional teemina!
equipment. Commiine does nat provide sach
equipment. Petitior: at 42-43. Cox also stetes that
many of the services Commlinge alfers are not or
kave not been generally availuble In Neheaska and.
therefore, that Commline's oprotions will bave
little of no effect upon Northwestern Bell and its
ldephone exchange traffic and revenue.

“Second Computer Inquity. 77 FCC 2d 384 (1080),
rocoasideration. 58 POC 24 S rean), further
reconviduration. 88 PFCC 2d 512 (1981), ofFif sul
acm. Computer & € ications bxdustty Asa'n v
FGC, 603 F2d 188 (D.C. Cir: 1982, cort. demiedd 451
LS. 938 11982} second further raconsidemtion, FOG
B4-180 {rolersed May 4. 1964),

'* Cable companies sylimitiug comments were
Warner Amex Cable Commuaications. Inc.
(Warnier ) Westingliouse Broudeasting amd Cable,
Inc. [Westingbouse|: A-R Telecommunication
Divisioa of Adums-Rupsell. Satellite Syndic sted
Systamis, toc., wnd Joseph 8. Gans Cabla TV, Inc.
(joint comments] (A-8 Teleconunanicationsk
Tribune Cable Communications Inc. sod
Continentsl Cablavision, Inc. (joint communty)
(Tribunel Storer Communications, e, (Stacer)
General Flectric Cablevision Corp, (CGanernd
Floctrick Viamcogr loternutional, e (Viacum);
Rogers LS Cablesystams, Ine (Rogenak
Cablevision Systums Developmunt Ce
{Cablay ston) Times Mirros Calide Televison, loc
{Timus Mirror): and Seripps-Howard Broadeasting
Co. {Scripps-Howard). In sdditfor, Allugoemae
Cabie Television Inc., Wentronics, Inc. x0d Santa Fo
Cablevision Ca. (Abuquerque) Bled late comments
togeihar with & motion lor acevptuce of informal
comments. We betoliy secopt Albuquerqua’s
comments

Y5 Manufuctuers submitting comments were:
Ceneral Instrament Corp. [General Instrument); C-
Cor Electronics. Inc. Texsean Corp. and Scientific
Atlante

Telecommunications Corp.. Satellite
Business Systems, the National Cable
Telecommunications Association, Inc.
(NCTA), and the cities of Santa Ana,
California and Omaha, Nebraska. In
addition to reiterating the legal
arguments raised by Cox, many of the
cable companies described difficulties
that they had had with various
lelephone companies or state regulatory
bodies in their attempts to provide
services similar to those provided by
Commline. These companies argue that
if this Commission fails to act to
preempt state regulation of their
facilities and services, technological
innovations in cable communications
will be impeded.'® Other commenters
allege that Northwestern Bell and other
telephone companies opposing similar
services simply are trying to stifle
competition.??

10. Comments opposing the petition
were received from telephone
companies,'® the United States
Independent Telephone Association
(USITA], the states of California and _
New Jersey, ' the Nebraska Department
of Justice, the Michigan Public Service
Commission, and the Washington
Utilities and Transportation
Commission. Several arguments were
raised by these commenters. First, they
argue that in National Association of
Regulatory Utility Commissioners v.
FCC, 533 F.2d 601 (D.C. Cir- 1876)
(NARUC 11}, the D.C. Circuit already has
determined that the FCC may not
preemp! state regulation of hwo-way,
point-to-point, non-video
communications.?®

8 Goneral Instrument at 11-17k Cablevision st 9-
1%, 3k Albuguerque. passim. Westinghouse agrues
that the viability of conventionsl cable
programming may depend upon cable's ability to
provide these new services. Westinghouse ol 2. Sew
olso Reply Comments of Rogess which Includes an
appentdix lsting vight states that see considering
regulation of Commiine-typo services.

V¥ Sees eg. Roger at 3. Rogers also argued that
many of the services provided by itx cable
subsidlury, Cablesystems Pacific. ate “enhnnced
services” under the Second Computer lnguiny: note
13 supra, and thus preempted on that basis

'* Telephone companies submitting conmenty
include: The Amencan Telephane and Telegraph
Co, ([AT&TE United Telocommunications [United:
Pacifie Telephone and Telegrapk Co. [PTSAT):
Amuritoch {on bebalf of ifs telephone opernting
companies); Northweste:n Bell Telaphoar Co.
Mountain States Telephone and Telegruph Co. und
Pacific Nuethwest Bell Telephane Co. .
(Northwestern) and the telephone companies of the
NYNEX. Bell Atlantic, Bell South and Southwestern
Bell regrons (BOCs)

* The Stute of New jorsey olso filed » motion to
accept late filed pleadings. That motion is heroby
granted

0 Ser. g ATET at 7,

11. The telephone companies and
states also argue that Commline is
operating as a common carrier because
its objective clearly is to serve as large a
body of subscribers as it can. In
response to the Cox assertion that it and
other cable companies are not common
carriers because they make
individualized decisions relating to with
whom they will deal and under what
conditions, the telephone companies
assert that a company cannot avoid
common carrier status simply by opting
out of some of the rules that govern the
behavior of carriers. They also argue
that the service is common carrier
coummunications service because,
unlike traditional cable services, the
data and voice services available over
Cox facilities are pure transmission
service under which the customer
transmits intelligence of his own design
and choosing.?!

12. These commenters argue that there
is a lack of factual support for Cox's
claim that it is impossible to segregate
the inter- and intrastate services and
that no reason has been demonstrated
for exempting Cox and other cable
companies from jurisdictional
separations when other carriers are
subject to that process.** Many of the
telephone compenies argue that Cox's
use of coaxial cable utilizing broadband
technology is not unique and object to
what they see as an attempt to provide
services identical to what the telephone
companies provide without the
regulatory burdens imposed upon the
telephone companies.?3 They argue that
it would be neither legal nor fair to grant
cable companies such a favored position
and state thot the impact on local
telephone companies could be severe
resulting in a significant drain on
revenues.®* Northwestern argues that if
the Commission does “preempt state
regulatory jurisdiction over point-to-

¥ Sen. g, BOCx at 7.

2 BOCs at & Ameritech at 15

3 Northwestern statos that the “institutiona!™
cuble is # coaxtal cable similar to those used in the
telephone industty and that Northwestern itself
provides the same services that Commline provides.
! also aruges that Cox's request. i granted as
proposed. would preempt practicaliy all stale
regulution now in pluce over intruntate facilitics and
services.

4 Amaeritech at 3-4; Northwentern at 60-65
Northwostern stutes, for example, thal the $2.5
million per yaar that Cox has stites it hopes to vam
in the first fiva yoors of business is “the vant
majorily of Nocthwestosn Beli's Omaha private line
revenves of $3 million per year. Nosthwestorn alsae
requests that “jujs part of [the Commission’s|

Jecision in this pr ding [we} should male it
clear thul [the] ‘pole attachment’ pricing rules do 0o\
apply to . . . cable used . . . W provide services
that are similar to lelucommunications services
provided by telephone companies.” /d. at 45
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facilities used to provide both interstate
end intrastate communications within

an exchange area, such preemption must
be tailored 50 as nol o favor one
supplier (or one technology . . . ) over
another." 28

13. Several commenters also question
the advisability of ruling on questions of
this importance and breadth pursuant to
a declaratory ruling request. PT&T notes
that the Commission’s authority to issue
a declaratory ruling is founded upon the
adjudication section of the
Administrative Procedure Act and
argues that an agency should proceed by
rulemaking if it secks to establish rules
of widespread application.®® NTIA,
agreeing with these comments, suggests
that more information is needed on the
threat of bypass before this Commission
can properly rule on the petitions.*” On
the other hand MCI argues that if the
Commission declines to act at this time,
the services proposed by the cable
companies will never develop. MCl
suggests that if there is to be an inquiry
it should follow a developmental period,
after which the Commission would have
meaningful information on whether
regulation is desirable or necessary,

14. Reply comments were filed by
Iwenty-two entitics.?® In large part, the
** Notthwestern st 37-14,

" PTAT ut 3.6, Seo elso Nocthwosern ot 56
NTNEX Replay Comments u! 2 ATAT Roply
Commmnits ot 4-8,

' NTIA ut 5 Bypass generally refem to the
phenogienon of telocommunicetions users
rosndoning the local exchange network by using
sltemative facilities. primarly user-owned and
operated facilites. See Third Report and Order in
MTS and WATS Market Structure, 63 FCC 24 24).
\ppoadix F (1963, of1'd in purt and remunded in
part National Ass'n of Regualtory Utility Comm'rs
v FOC, 737 F.24 1685 {D.C. Cie. 1984), peticion for
cerl filed. Noo 8495 (filed July 18, 1965).

** Replies werd filed by Ameritech. ATAT, the
BOCs. Cox, General Blectric Coblavision. Hughes,
MCL the Michigan Public Service Commission
{Michigan). Caltfarnia, NARUC. NCTA, NTIA,
Nosthwestern Bell, Rogers, Scripps-Howard, PTST.
Californls, Time, Inc., USITA, Wamer Amex. and
Weatinghouse. In addilion, the State of Caltfornin
fited an ex parfe communication reluting o its
ceposltion to tha anactment of 1LR. 4103, Finolly, on
luly 22, 1085, the United States Telophone Ase'n
[formarty USITA] filed wpplemyntal commonts
logriher with a motion to accep! the commants. The
tupplemental commonts seguird that the lepse of
P since the racord in' this case was closed render
“ decizion at this time inapproprinte. NCTA. United
{abie Television Corp. ind Cox oppored the motion

o the Nutionul Telephone Conperative
Association, OPASTCO and North ittshurgh
" viephone Co. supported the rotion. USTA replied.
USTA’s motion to actopt the comments le herehy
aranted, Nongiheloss, as indicatod hereln, we
believe we hiave aufficlent information (o rule oo «
part of the Cox Tequsst.

replies refterate the initial comments
filed. Several additicnal arguments were
raised, however, and Cox clarified its
original request stating that its petition
for declaratory ruling was directed only
to Commline’s facilities and services
and not to INDAX, Cox's residentisl
subscriber service offered on Cable A.
Cox also stated that its “petition does
not seek a declaratory ruling of federal
preemption over ‘ol state regulation’ of
‘switched’ facilities . . . or the locul
‘loop’ plant of telephone companies’
intrastate monopoly services and 'local
exchange service.' " Il states that Cox
has no intention of providing exchange
or basic telephons service and does not
seek federal preemption over such
services if provided by cable sysems. lts
petition is limited to its current or
planned services which it describes as
dedicated private lines “intended to be,
and which demonstrably are, unlike
local telephone exchange service.”

15. Cox, and the commenters
supporting its petition, challenge the
assertion made by several commenters
that NARUC il precludes this
Commission from granting the requested
relief. Although the Court in NARUC 11
held that this Commission cauld not
preempt state common carrier regulation
of a cable system’'s leased access
channels used for two-way point-to-
point communication, Cox argues that
the NARUC {f case is distinguishshle
from the case now before the
Commission. According to Cox the only
proposition for which the case may be
cited is that the FCC may not preempt
state regulation of such services based
on its “reasonably ancillary to
broadcasting” powers.

18. The cable componies slso argoe
that it would make no sense to treat
them as common carriers simply
because they seek to maximize their
customer base since all prudent
businessmen seek to do so0. Rather, they
ansert that the common carvier inquiry
should focus on how 2 company deals
with its customers, i.e., whether a
company underlakes to serve all
customers indifferently.®® Since
Commline and other cable companies
tailor their offerings to the individual
customer, they should not be treated as
common carriers, according to these
commenters,

17, Reply comments filed by the
telephone companies and others
opposing Cox's petition argue, primarily,
that Cox is in fact operating as a
common carrier and that Cax's attempts
to distinguish the services it provides
from those provided by telephone

2 NCTA Reply Commants at 20

companies should not be accepted by
this Commission. Northwestern, for
example. argues that simply labeling the
services a3 "broadband” as Cox has
done is irrelevant; whether a cabile is
broadband has nothing to do with
service classification.?® Regardless of
the nature of the service, the telephone
companies argue for parity in regulatory
treatment. If the Commission allows Cox
to provide {ts two-way services on an
unregulated basis these companies
argue that all businesses, including
telephone companies, should be treated
similarly.??

18, Finally, several commenlers
disagreed with NTIA's suggestion that
the Commission conduc! a rulemaking
proceeding on the issues raised in the
Cox petition. They argue that the
primary questions to be resolved are
lega! rather than faclual and that the
legol issues have been fully briefed in
the comments.

11. Discussion
A Procedural Malters

19. The first issue to be resolved is
whether it is appropriate for this
Commission to issue a declaratory
ruling on the subjects raised by the Cox
petition. As noted above, several parties
urge us to refrain from issuing any ruling
in this proceeding and, instead,
commence a mlemaking. These
commenters generally argue that there is
insufficient information to issue a ruling
at this time. In addition, USTA argues
that we should not rule on the petition
since the record is stale.

20. It is clearly within the power of
this agency to proceed either by
declaratory ruling or by rulemaking, See
NCUC T at 790, n.2. The Commission
has issued declaratory rulings on
preamption issues on several occasions.
See, e, Ortho-Vision, 69 FCC2d 657
(1878), reconsideration, 32 ¥FCC2d 178
(1980), off'd sub nom. New York Stute
Comm’n an Cable Television, v. FCC,
699 F.2d 58 (2d Cir. 1982); Earth Satellite
Communications, Inc., FCC 83-526
(released Nov. 17, 1963), off'd sub nom,
New York State Comm'n on Cable
Television v. FCC, 748 F.2d 804 (D.C. Cir,
1984); Telerent Leasing Corp., 45 FCC2d
204 (1974), aff’d sub nom. North
Carolina Utilities Comm'n v. FCC,
supra,® We believe thal with respect to
at leasl some of the issues raised, the
Commission has sufficient information

9 Nocthwestern Reply at 11,

1 Amoritech Reply ot 4-12,

¥ 1t alsa has declined to iskun a requested ruling
when it found it had inaudTicient infarmation before
. Sew Aevoviouticol Rodio. Ine., 77 FCC 24 535
1),
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to rule. We have received extensive
comments and reply comments en what
primarily are legal and policy {rather
than factual) issues, and it is not clear
that further proceedings would generate
additional relevant information
contributing to a better decision.

B. Common Carrier Status *3

21. As is noted above, Cox has asked
this Commission to issue an order
staling that as it currently operates,
Commline is not a,"common carrier”
within the meaning of section 3{h) of the
Communications Act, 47 U.S.C, 153(h).
Whether Commline is operating as a
common carrier within the meaning of
section 3th) does not affect this
Commission's jurisdiction over
Commline's interstate facilities and
services. Bul because Section 2(b), 47
U.8.C. 152(b), limits this Commission’s
jurisdiction over intrastate
communications of any common carrier,
it may affect the preemption analysis,
Thus, we shall first decide whether
Commline is acting as a common carrier
in its provision of service in Omaha for
purposes of the Communications Act.

22, The tesl mos! often cited for
whether an entity providing
communications seevice is a common
carrier was enunciated in NARUC I
note 11 supra. In that case the court
found that to be a common carrier an
entity must either be under a legal
compulsion to “hold himself out
indiscriminately to the clientele one is
suited to serve” or, if not under legal
compulstion. in fact lo do so. Id. at 641.

23, The Nebraska PSC found that
Commline is a common carrier and that
“the record clearly shows that
Commline would offer to serve any
customer along its cable who had need
of its service." We do not believe that
finding satisfies the test articulated in
NARUC I, since it does not include an
“indiscriminiate holding out” or an
indiscriminate offering of the services.
In any even!, we are no! bound by the
Nebraska finding for the purposes of

% Seversl commenters argue that the holding in
NARUC Il note 11 supro, preciudes & finding by this
Commission that Commline's services and lacilities
are nol comnton carriuge. However, only one judge
{Judge Wilkey) mude a findiag that the provision of
twoway, point-tg-paint, non-video communications
in that case was common carrisge. The other two
fudges specilically in thut case was commaon
carringe. The other two fudges specifically
questioned fudge Wilkey's conclusion. In addition,
Judge Witkey's linding nested o the requirement,
then containgd in the Commission’s rules, that cable
oporutors provide “liest-come. non-discriminutory
drcess” to thelr leuned chaanels, These rules were
subsequently overturned in Midwest Video Corp. v.
FOLL 440 U.S, 6889 (1979]. Thetelote. NARUC N does
not dictate any particolar decision as 1o whethar
Commline in operaling as o common carrior in
Oennha

determining common carrier status
under the Communications Act.?* We
must make our own analysis of
Commline’s status,

24, Commline claims that it deals on
an individual basis with each potential
customer, that it does not have set
prices or terms and conditions and that,
therefore, it is not a common carrier.?®
No party brought forth evidence that
Commline actually operates in a manner
different than it claims. The evidence of
the commenters on the other side
amounts to little more than claims that
Commline would like to sell its service
to more customers and that if two
customers did obtain the exact same
service features, they would be charged
the same price. An indiscriminate
offering requires more than a desire to
serve ore customers, and the consequent
actions taken to obtain more customers
(e.g., a willingness to discuss the
services offered with any interested
party). An indiscriminate offering
includes an offering to provide service
without negotiation of provision of the
service on an individualized basis. It
appears that Commline does conduct
business through individualized
negotiations and does not hold itself out
to serve the public indiscriminately.

25.'When comparing Commline's
services to the Specialized Mobile Radio
Service (SMRS) found to be non-
common carrier in NARUC [, it appears
that Commline's services have most of
the attributes of non-common carriage
that SMRS has. In NARUC I, the court
found SMRS not to be common carringe
because the service “would involve the
establishment of medium to long term
relationships™ with a fairly stable
customer base and because the SMRS
operators would make “individualized
decisions aboul the desirability and
compalibility of serving new
customers.” It appears that the
Commline services also will tend to
involve long relationships and, since the
service is somewhat specialized, see,

# We note that the Nebraska statote defines
“common carriers” as specifionlly including
“contracd carrlers”. See Nebi, Rav. Stal. section 75-
109,

*A 11 its roply comments, Westinghouse deseribied
the specinlized nature of these types of services an
follows! “cable systems can be configured for «
given customer 50 a8 10 provide the precise
bandwidth necossary 16 sieet the particolar mix of
video, dotw, and/or audio transmission neods
unique 10 a given user. . . . By selocting smong
dilferent frequency srrangements and
addressability techniques und by (ncorporating a
variety of terminal devices und modems al customer
wites. cubile services are tailored to meet unique
roquireraents. Cable services nocessarily are
founded on the given set of requirements that are
unigque to o given user, rather than a uniform
channel or circull assignment,” Westingbour Reply
ot -7

note 36 supra, it lends itself to
individualized determinations us to the
ability and desirability of serving new
customers.

26. The second part of the NARUC |
test is whether there is any legal
compulsion for Commline to hold itself
out indiscriminately to the public. See
generally Transponder Sales, 90 FCC 2d
1238, 1255-57 (1982), aff'd sub nom.
World Communications, Inc. v. FCC, 735
F.2d 1465 (D.C. Cir. 1984). Certainly, this
Commission has never found Commline
to be compelled to hald itself out
indiscriminately. The other aspect of
this question is whether there is any
reason to require Commline to hold
itself oul indiscriminately, 7.6, is there
any compelling reason to regulate
Commline as a common carrier. We find
that there is none.

27. Commline has little or no market
power. Although there are some barriers
to entry the market, they do not appear
to be sufficiently high to vest Commline
with market power. There are
alternative methods of providing similar
service.*® DEMS is one alternative; over
a dozen carriers have applied for DEMS
in Omaha and several construction
permits’ have been granted. In addition.
although Cox was able to lay its cable
pursuant to a franchise granted by
Omaha, that franchise is not exclusive

28. In addition, the Commline service
is similar to private line service and we
assume that it will be used primarily by
companies and institutions with some
ability to protect their rights in dealing
with Commline, Further, the Commline
service does nol have the characleristics
of, and could compete to only a limited
extent with, traditional telephone
exchange service and switched access
service.?” Accordingly, we find there is
no compelling reason to regulate
Commline s 8 common carrier.>®

¥ Sew 0lso In re Lightnut, File No, W-P-C-5166.
FCC 85-276 [reloased May 20, 1685}

" Although the “cable headend™ performs a
primitive switching function, the switch is unlike in
the telepbone hilerarchy in that a cable subscritior
cannot “call” every other subscribor connected o
the switch: subscribers can only communicate with
predesignated locations. In that way, the
communications service is more like a point-to-poin!
of point-to-multipoint private line service than o
switched servios or “tolephone exchange service,”
which is dofined in Sectioa 3 of the Communications
Act. 47 UL.§,C: 153, an “Interconnecting sersice of the
character ordinaniily furnished by o single
exchange. , . "

** We note that the State of Californin recently
completed an investigation (nto the guestion of
whether (niraLATA 10!} competition should be
allowed. While generally refusing to authorize
inlralLATA competition, it made an exception for
high-speed data transmission services over privale
line networks. It bosed its declsion In purt upon
findings that private line revendes are less than 2

Coatanued
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C. Preemption

29, The second major ruling requested
by Cox is that state regulation of
facilities like Commline's that are used
to originate and terminate interstate
communications are preempted because
of the effect such regulation would have
on interstate communications and
federal law and policy. There is no
dispute that the service being provided
by Commline is a communication
service by wire and that at least one of
its customers is (1sing the facilities for
the origination and/or termination of
interstate communications.*® Section
2(a) of the Communications Act, 47
U.S.C. 152(a), provides that the Act's
provisions apply to “all interstate an
foreign communication by wire or
radio." It is also clear that the
Commission has end-to-end jurisdiction
over facilities used in interstate
communication and the interstate
services provided over those facilities
regardless of the facilities' physical
location. See, e.g., People of the State of
California v. FCC, supra. See also
AT&T, 71 FCC 2d 1 (1979); ATET (Arco),
Mimeo No. 636 (Nov. 8, 1983),
reconsideration, Mimeo No. 3267 (April
3,1984). In addition, it is clear the
Commission has jurisdiction over the
facilities used in interstate
communications even if they are
“primarily" used for intrastate service.
See, e.g., North Carolina Utilities
Comm’n v. FCC, 552 F.2d 1036, 104547
(4th Cir.), cert. denjed, 434 U.S. 874
(1977) (NCUC II); Puerto Rico Telephone
Co v. FCC, 553 F.2d 694, 700 (1st Cir.
1977).40

of Pacific Telephone's totul local service revenues,
uixd campetitive does not threaten the universal
network, and competition may solve the problam of
Customer dissatisfaction with private line service
being provided at that time. See Culifornia Public
Utllities Comm'n Order, 84-00-113 {June 13, 1964).

** As noted above, MCI has been a customer of
Commline for some time, Telephone Bypass Nows
{April 1985) reports that Commline now is providing
!'x'.\nl d;'slnbut‘on facilities for GTE/Sprint az well
as MCL.

‘" Some huve argued that the Commission does
vot have jurisdiction over the Commline facilities
and services if they are found 1o be non-common
varrier. However. the Court in United Stales v.
Southwestern Cable Co.. 262 U.S. 159 (1968), stated:

‘Nothing in the lunguage of § 152(x). in the
rurrounding language, of in the Act’s history or
parposes limity the Commission’s wsuthority to those
ectivities and forms of communication that are
specifically described by the Act’s other
provisions.™ fd. at 172; but see NARUC v, FCC. 533
F.2d 801, nt 612, 622 {Opinion of Judge Wilkey and
concurring opinion of judge Lombard, suggesting
that Section 2{n) powres are contingent upon
specifically delegated powers). We need not decide
here whether Section 2{a) constitutes an
Independent vource of jurisdiction aver these
lacilities and services because the preemptive
authority exercised herein is clearly ancillury 10 our
Title 11 and Title 1T powers,

30, As a general matter federal law
preempts state law when the state law
“stands as an obstacle to the
accomplishment and execution of the
full purposes and objectives of
Congress." Hines v. Davidowitz, 312
U.S. 52, 67 (1941). Other courts have
slated the test in slightly different
language, but the concept remains one
of federal supremacy over conflicting
state laws or regulations, See, e.g.,
Florida Lime and Avocado Growers,
Inc. v. Paul, 373 U.S. 132 (1963) (federal
law will preempt state law when
compliance with both federal and state
law regulations is impossible); Fidelity
Federal Savings & Loan Co. v. de la
Cuesta, 458 U.S, 141 (1982) (nullifies
state law to the extent that it actually
conflicts with federal law). Moreover, in
the communications field, the courts
have acknowledged that our authority
encompasses the power to preempt state
regulation that substantially affects
federal regulation of interstate
communications or federal policy
related thereto or when the dual use of
the facilities renders separation for
regulatory purposes impractical,*!

31. Turning to the Cox petition, it is
important, at the outset, to discuss
several general arguments of the
commenters opposing the Cox petition.
Firsl, they argue that the holding in
NARUC II prevents this Commission
from preempting state and local
regulation over the use of cable system
leased access channels used for two-
way point-to-point, non-video
communications. The holding in the
NARUC Il case was more narrow,
however. Not only were the factual
predicates of the decision different,*2
but also there was disagreement
between the judges as to the reason for
overturning the Commission. We agree
with the commenters who assert that the
only proposition for which NARUC I
should be cited as precedent is that our
decision to preempt in thal case
exceeded our jurisdication under the
“ancillary to broadcasting" standard
recognized in United States v.
Southwestern Cable Co., 392 U.S. 159
(1968). Our authority to preempt in this
instance is not based upon our
jurisdiction to regulate matters ancillary
to broadeasting. Qur actions are based
upon our expansive ancillary federal
authority over interstate wire

4! See Computer & Communications Industry
Ase'n v. FCC, 693 F.2d 198, 215 (D.C. Cir. 1982
NCUC I, supra.

2 See, e.g.. the opinion of Judge Wiltkey, which
distinguished the facts of NARUC from those of
Southwestorn Cable on the basis that Sauthwestern
Cable dealt with activity that, as in the case here,
was “unquestionably interstate™. NARUC 17 at 612,
n 9,

communications, see 47 U.S.C. 152(a),
and the effect that state regulation
would have on various federal policies.

32. Second. the telephone companies
argue thut sections 2(b) and 221(b) of the
Communications Act prevent the
Commission from preempting state
regulation in this case. Section 2(h)
states only that nothing in the Act gives
the Commission jurisdiction over
“intrastate communications service . . .
of any [common] carrier.” Since we
have found that Commline is not acting
as a common carrier in this case, section
2(b) is inapplicable. See NARUC 1. note
11 supra; * Likewise, section 221(b)
does nol affect the Commission's
authority to preempt in this case. As the
Commission stated in AT&7, FCC 85-
368 (released July 25, 1985), section
221(b) “adds nothing to what is reserved
to the states by the general exemption
from Commission regulation . . .in
section 2(b)(1) except as to local
exchange service in cross-border
exchange areas,” 44

4% Even if Commline were acting as a common
carrier, we would not be precluded from preempting
state regulation of the services. In NCUC L note 11
supra, the Court stated:

“"We have no doubt that the provisions of section
2(b) deprive the Commission of regulatory power
over local services, facilities and disputes that in
their nature and effect uce separable from and do
not substantially affect the conduct or development
of intorstate communications, But beyond that, we
ure not persuaded that section 2(b) sanctions any
stite regulation formally resteictive anly of
Intrastate communication that in effect encroaches
substantially upon the Comminsion's authority
under Section 201 through 205

The reference to sections 201-205 reflects only
that, in that case, stute regulation reluting to CPE
Interconnection would have violated thia
Commission's findings retovant 1o the
reasonableness of certain tariff provisions. Of
course, this Commission’s power to presmpt staie
action that substantially encroaches upon our
authority over non-comman carrier intermtite
communications is nol triggered solely by state
policies that impede our authority under sections
201-205, but may arlse whenever any of our federal
policies is impeded,

44 Nor does section 821{d}(2) of the Cable
Communications act of 1984 affect this
Commission's authonty 1o presmpt in this case.
That section provides that “Nothing in this title
shall be construed o affect the authority of uny
Stute to regulate any cable operator 10 the extent
that such oparitor provides uny communication
service other than calile service, whether offered on
o common carrier or private contract basis.” The
legislative history makes clear that this section
neither broadens nor narrows FCCar stute
jurisdiction over non-cable services, It states:

"It should be reiterated that it is the intent of
Section 621(d) thut with respect to non-cable
communications services, both the power of any
state public utility ¢ and the power of the
FCC be unalfected by the provistona of Title VI
Thus, Title Vi is noutral with respect to such
authority.™

130 Cong. Rec. 5124285 (daily od. Oct 11, 1964).
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33. Finally, several commenters argue
that this Commission cannot preempt
state regulation of intrastate activities
when the Commission itself does not
regulate the facilities or services. There
are many cases, however, in which
federsl preemption has been upheld
when the federal policy is one of
minimal regulation or forebearance. See,
e.g., Brookhaven Cable TV v, Kelly, 573
F.2d 765 (2d Cir. 1978) (preemption of
state price regulation of pav-cable
upheld even though the FCC did not
regulate pay cable prices); Orthovision,
supra (preemption of regulation of
MATV systems upheld even though the
FCC does nol regulate them); Second
Computer Inquiry, not 13 supra
(preemption of state regulation of CPE
upheld even though the FCC had
declined to regulate it).

34. With respect to the Commline
services, we conclude that this
Commission should preempt the
Nebraska action requiring Commline to
upply for a certificate of public
convenience because the state action
impermissibly infringes on federal
policies. Because some of the Commline
customers use the facilities for intrastate
communications,*® the Nebraska order,
which ooly addresses intrastale service,
did not exceed Nebraska state
jurisdiction.*® We find, however, that
the Nebraska action has had and is
likely to continue to have a substantial
adverse effect upon interstate
communications, Cox has presented
evidence, and the evidence has not been
convincingly rebutted, that the NPSC
investigation of Cox has had an adverse
eflect upoon Commline's marketing and
on the development of its services and
business, including interstate access
services, and that some customers have
delayed taking service because of the
NPSC actions.*” In addition, \he
Neliraska statute relating to certificates
of public convenience and necessity
places a substantial burden an intities
such as Commline.*5 In the event the

“* 1t i anclear, howsver, how much of the
communiculions on the Commiline facilities (x (nter-
or intrastate, Pven the customers who Commliae
Lelivwes we ssing the Facilitins for intrestute service
may be using the facilities for (nferstnte
commuaicatioas throngh connection of the
Commbine facilities 1o » PEX or similar equipment
o the customers’s premines,

% The Nebruuks statute gives the NPSC
it isdition over both common carriors and contract
curtlers. Sew Nob. Rov, Stut, section 75-100.

7 Thwe diatrict court fouind that “the unceriyinty
crigendered by the NPSC investigntion aod order
hadd determed at least some polential customess from
necegting commiine Services.” 560 F, Supp: o 517,
Conmaents by uther cable companies reveal similar
CAperences

** The Nabeaska statule pravides that: “Belore
pranting a certificule ol convenience and necessyty,
the Commission must find that: (1} The territory in

>

application were denied, inefficient use
of facilities would result which could
lead to a severe increase in interstate
costs because interstate charges would
have to support the cost of the entire
facility.*® In addition, Cox testified
before the Nebraska District Court that
if the Nebraska order were not enjoined,
Cox wouild shut down Commline's
operations permanently.®® Thus, we find
that the Nebraska certification
requirement has impaired, and likely
will continue to impair, Commline’s
ability to provide interstate services.

35. We find that Nebraska's
certification requirement conflicts with
and obstructs several of our national
communications policies. Both GTE/
Sprint and MCI utilize Cox's cable
facility to terminate their interstate
telecommunications networks in
Omaha. The staté entry regulation
inherently affects, and may even
foreclose, use of these facilities by long
distance service providers, and thereby
frustrates the federal regulatory policies
designed 1o facilitate competitive lang
distance services that we have
promoted in our Competitive Carrier
Rulemaking.** For almost two decades

which the wppiicant proposes to offer telephone
service is nol recoiving reasonablo adequate
telephone service, (2) the portion of the terrlory of
another telephone company in which or into which
the applican! proposes to construct new lings . . . is
not snd and will nol within a ressonable time
receive reasanably adequate telephone sorvice . . .
of {3} that the application is agrecable . . . to both
telephone companies, . . . will pot create &
duplication of facliities, [and} is in the pablic
interost.” Nob. Rev. Stat. section 75-004. Regandless
ol whether the NPSC wreatally graniy the

Commline application, the evidence shows thut the
Mite alewady interfesed with Commiing's provision
ol service

4% In an analogoacs situation in ATAT. 50 F.C.C.2d
14 (1975), aff'd 2eebs tromr. People of the State of
California v. FCC, suprw, this Commission stated:

“Requiring the customer 1o maintain two
redundant acilities or to invest in sxpensive
udditionul equipmient simply becuuse of
jurisdictional conBicts would violate our
congressionsd mandate in Section 1 of the
Communications A<t to regulate ‘(ntorstate and
loreign commerce in communication by wire or
rudits as us to muke available, i lian by
wire or radio so ax to make available, 5o fur as
possible, 1o all the penple of the United States 4
rapid, efficient . nationwide and world- wide wire
and radio communications service with adequate
facilities ot reasonable changes.' ™

&l at 19. See ofso ATET [TWX), 38 FCC 1127
[1065)

0 In its reply comments Rogers status thut the
May 9. 1980, (seue of Coblevisian Magazine
ruported thit the Nebriska Public Service
Commission had “indicated thal issuanceof . , . a
certificate [to Commiine] would be highly unlikuly.”
Rogurs, Reply ut 7,

' Policy and Rules Cancerning Rates for
Competitive Common Carrier Services and
Facilities Anthorization Thervlor: First Report and
Oprder, 85 FCG 2d 1 (19a0), Second Report and
Ordor, 81 FCC'2d 58 (1902}, recon. domied, 03 FCC 24
54 (19e3). Fourth Report and Order, 95 FCC 24 554
(1983}, Filth Report and Order, 98 FCC 2d 1301

this Commission has been encouraging
compelition in the provision of interstate
common carrier services.** These
efforts have been designed to stimulate
innovation, lower rates, increase
diversity and encourage the efficient use
of facilities.>® Moreover, we have
encouraged the interstale carriers to use
alternative facilities and technologies in
their systems.®* Indeed, section 7{a) of
the Act, 47 U.S.C. 157(a). requires us to
encourage new developments and new
technologies in commusications. It
provides that:

1t shall be the policy of the United States to
encourage the provision of new technologies
to the public. Any person . . . who opposes 4
new techoology or services , , . shall have
the burden to demonsirate that such proposa!
is inconsistent with the public interest.
Commline and Cox are attempting to
develop a means of providing interstate
communications by originating and
terminating interstate common carrier
traffic for entities such as MCL?*® The
Nebraska state entry regulation presents
a clear possibility of barring these
services and precluding the new
alternatives that this Commission has
sought to foster. There appears to be no
practical or economical means of
preventing Commline’s customers from
using these facilities for both intrastale
and interstate communications, see note
45 supra. Even if there is a [easible way
of preventing Commline customers from
using the facilities for intrastate
communications, this weuld result in
inefficient vse of facilities and, because
there are few users, increase the cost of
the facilities to Cox's interstate
customers, Such an increase in costs
could—and Cox stated in its testimony
before the District Court would—destroy
the viability of the service. Thus, to

[nmi. Sixth Report and Ordor, 57 Rad. Reg. 2d
(PAF) 1391 (1965), vocofnd, MCT
Telecoommunitativng Corp. v. FCC. No. 85-1000
(D.C. Cir, July 9, 1985). The coart in MCT v, FOC anly
addressed the issue whetber the Commission has
authority under Title II fo require carriers to cancel
turiffs.

52 See. m g Specinlized Commen Carriers, 29 FOC
2d W0 (1911). eff ' sub nom. Washington Utilities
und Transportation Commission v FOC, 513 F.2d
1142 (0th Gir. 1975). cert dended. 423 US. 836 (1975)
Resale and Shared Use of Common Carrier
Domestic Public Switched Services. 83 FCC 2d 167
(1881}

53 See, e, NARUC v, FCC, No, 83-1354 (D.C. Cir
Oct. 20, 1964),

4 Soo Notice of Proposed Rulemuking and
Inguiry in Digital Telecommunications Secvices
(Gen. Docket! No. 79-186), FCC 79464 (August 28,
1979y,

M Some have argued that preemption (o this case
might rexult in bypass of teleplione company
fucilities and sarvices. This Commisgion hus not.
however, nought to prevent all hypass. We have
focused upon coxt-based sccess chirges as 4 means
of ensuring only that bypass not justified by service
or cost considerntions be limiled.
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ensure that interstate services may be
provided consistent with our federal
policies, the state certification
requirement must be preempted.

36. Moreover, Cox intends to utilize its
intrastate institutional cable systems in
conjunction with DTS facilities to
provide its customers with interstate
telecommunications facilities. We have
previously authorized and encouraged
the use of DTS for interstate
communications.*® In the Fifth Report
and Order in the Competitive Carrier
Rulemaking, 88 FCC 2d 1191, 1205-09
(1984), we determined that a policy of
regulatory forebearance would help
promote the entry and expansion of
DEMS and DTS systems by relieving
carriers of the costs and delay of
required tariff filings, would help
promote competition, and would benefit
consumers. /d. at 1207. Indeed, we have
already indicated our intention to
preempt inconsistent state regulation of
DTS facilities because such regulation
would impede the development of
interstate systems.®? Stale entry
regulation of institutional cable systems
used with DTS facilities could impede
efficient development of these various
interstate communications systems.*%

37. Additionally, since the inception of
cable television this Commission has
recognized and encouraged the use of
cable facilities for services other than
traditional cable services. For example,
as early as 1972 in our Cable Television

*#1n 1881, the Commission allocated radio
spectrum for nationwide common carrier digital
{ransmission networks (DEMS systems) providing
high-speed, two-way transmissions. The intercity
links of these networks employ satellite,
microwave, fiber optics, or cable facilities, and the
intracity factlities include digital termination
systems (DTS} and internodal links.

*' Digital Termination Systems, 86 FCC 2d 360,
H9-80 (1981}, off'd sub nom. National Association
of Regulatory Utility Comm'n v. FCC, 727 F.2d 1212
(D.C. Cir. 1984),

** The analogy between the provision of
inatitutional interstate cable services and DTS can
230 be extendad to the provision of Master
Antenna Television (MATV] facilities. In utifizing
ita facilities to complete MCI's communications,
Cox twcaives common carrier communications and
then directa them over private fscilities for
completion, The reverse would also oceur. This ia
analogous to what occurs when non-common carries
MATV facilities receive programming from
multipoint distribution service carriers and then
carry the programming to the MATV operator's
customers. The Commission has previously
preempted state regulation of MATV faciities
because such regulation interferad with the
interstate common carrier MDS services. See
Orthovlsion, 69 FCC 2d 657 (1978), reconsiderotion,
82 FCC 2d 178 (1980), off'd sub nom. New York State
Comm’n on Cable Television v. FCC, 689 F.2d 58 (2d
Cir. 1882); see afso Eurth Satellite Communications,
Ing.. FCC 83-526 {released November 17, 1883), aff'd
b nom, New York State Commission on Cabile
Telavision v. FCC. 748 F.2d 804 (D.C. Cir. 1984)
Becuune Cox is terminating common carrier
interstate tralfic for MCL this case has many of the
tame factual predicates as Orthovizion.

Report and Order, 36 FCC 2d 143 (1972),
we recognized that cable systems were
capable of providing “facsimile
reproduction of newspapers, magazines,
documents, etc;; electronic mail delivery;
merchandising; business concern links
to branch offices, primary customers or
suppliers; access to computers,” and
many other services. /d. at 144 n. 10.
Throughout the Commission's history of
regulation of cable, it has consistently
articulated a desire not to interfere with
these new services and, in fact, to
promote them. See, e.g., Notice of
Inquiry in Docket 18397, 15 FCC 2d 417
(1968): Cable Television Report and
Order, 36 FCC 2d 143, 190 (1972);
Clarification of Cable Television Rules,
46 FCC 2d 175, 199-200 (1974);
Duplicative and Excessive Over-
Regulation-CATV, 54 FCC 2d 855 (1975).

38. Preemption of entry barriers will
further another important federal policy.
Spectrum for private microwave
systems is now highly congested in
some areas, See First Report and Order
in Private Radio Docket No. 83426, FCC
85-53 (released April 1, 1985).% Private
cable systems may provide an important
alternative to these congested
microwave frequencies, Through
encouraging the development of private
cable systems we can better ensure “a
rapid, efficient, nationwide . . , wire’
and radio communication service. , . ."
47 U.S.C. 151.

39, In sum, we find that if the
Commission does not preempt the
Nebraska certification requirement, it is
likely that the Commline interstate
services will be severely impeded, if
they are able to develop at all. This
would be inconsistent with the federal
policies designed to foster the
development of new services, a
competitive interstate communications
marketplace, and the construction of
efficient interstate telecommunications
systems.%°

40. From the comments received in
this proceeding, it appears that other
cable companies in other states also are
having problems similar to Commline's

% See afso First Report ond Order, Dacke! 82—
334, 54 Rad. Reg. 2d 1001, 1003 {1983); Public Notice,
Mimeo No. 35464 (relessed Janunry 15, 1965) (lottery
for 2.5 GHz channels): Lottery Notive, Mimea No.
2429 (released Fobruary 7. 1865) (lottery for multipls
address channels).

“% We are mindful of the argument ruised by the
telephone companies that it is not fuir to sllow
cable companies to provide services similar to
services provided by the teleph panies if the

caused by state certification and other
regulatory requirements. It also appears
that state certification or other
regulatory requirements that have the
effect of barring entry into the intrastate
provision of institutional services
offered by cable television companies
generally may have an impact upon and
may impede the provision of interstate
services by these companies. Any state
regulation of institutional services
offered by cable companies that acts as
a de facto or de jure barrier to entry into
the interstate communications market or
to the provision of interstate
communications must be preempted.®!
At the same time, we recognize there
may be instances in whick cable
companies wish to provide only
intrastate service or in which a cable
company's ability to provide intrastate
service would have little impact upon its
ability to provide interstate service. In
those cases the federal interest in a
state certification requirement would be
less. In this order, we do not address
those situations in which state
regulation would have no effect upon
the provision of interstate service. State
regulation that does not act as a barrier
to the provision of interstate
communications may stand.??

"1 A statulory requirement that only ane compuny
may provide “lelephone services” in any given
geographical area, coupled with a finding that the
provision of instilutional cable is the provision of
“lelephone services™ is an example of o de fure
barrier to entry. Any state regulation which trented
certification as more than o ministerial act would be
considered u de focto entry barrier. Le., a public
need showing which would require a cable
company to conduct interviews with businesses or
provide demographic studies; or burdensome
service provision regulation, such as. financial or
character qualifications, if different from telephone
company requirements, We tecognize, however,
that there may be matters relevant to the logitimate
interests of states that may develop during the entry
stage, To the extent thal siste regulation of such
matters doos not in any way heve the effect of
prohibiting or impeding entry into interstate
markots, we do not propose preemption. For
example, matters such sa notice, zoning, health and
safety may be regulated so long as the effect of such
regulation is not to prohibit or impede entry, In
addition, it may be nocessary that states be notified
of the fact that an enlity ks about to begin operation
in order that the xtate can then exercise its
legitimate post entry authority.

€% Based o the comments in this proceeding we
ure unable 10 determine the effect state rate or other
economic regulation would have upon interstate
communications or federal law or policies. Cox
argues that it is not possible o segregate interstate
and Intrastate use of its facilities for ratemaking
purposes, The comments of the telephone
companies dispule this und state that the telephone

cuble companies are not subject to the same
regulatory conatraints as the telephone companies.
With respect 10 our actions here, however, that
argument holds little weight because the telephone
company already i certificated, to the extent
necessary, to provide services over its facilities that
are most snalogous 10 the cable facilitios.

panins currently conduct usage studies for
separalions purposes on those fucilities most
closely resembling Commiine’s facilities. Thun. there
in clearly a factua! dispute us 10 the feasibility of
separating traffic for ratemaking porposes and we
do not rule on whether, in particular circamatuneces,
this Commission would preempt stale rate or other
Cantiouod
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41. We are hopeful That this general
policy statement will serve as a guide to
the states in their consideration of
regulatory programs to be applied to
lransmission services similar to
Commline's. However, we recognize
thal parties may need to bring specific
silualions to our attention. We are
prepared to rule on specific situations
on o case-by-case basis.

111, Conclusion

42. Nebraska's ordering of Commline
1o cease and desist from providing
intrastate services until il first obtains a
state certificate of public convenience
makes it unlikely that Commline can
successfully provide interstate service
or provide the kinds of non-video
services we have found cable systems
should provide. Therefore, we shall
preempt the prior state certification
requirements imposed by the NPSC. As
noted above, supro para. 40, we have
made the finding that any state
regulation of institutional services
offered by cable companies that acts as
u de facto or de jure barrier to entry into
the interestate communications market
must be preempted.®?

43. Accordingly, it is ordered. that the
petition for declaratory ruling fited by
Cox Cible Communications, Inc,,
Commline, Inc. and Cox DTS, Inc. is
granted to the extent indicated herein
and is otherwise denied.

44. It is further ordered that the
Secretary shall cause a copy of this
decision 10 be printed in the Federal
Register.

Fedoral Communications Commission.
William ). Tricarico,

Secretary.

Auguat 7, 1965,

Dissenling Statement of Commissioner James

H. Quaollo

In ree Petition for Declarutory Ruling filed by
Cox Cable Communications, inc., File
No. CCB-DFD-83~1. sevking Commission
preemption of state and local regulation
of {acilities located wholly within one
state and used to originate or terminate
interstaté communicaltions

1 um not prepared Lo argue, ut this poinl.
that the mujority has overstepped its
authorily in preempting enlry regulation

economic reguluiton of Commbine/type servicen,
However, scopomic regulniton could bucome u
batrier to enlry, and thereby be eligible for
preomption if, for example, cable companies were
subjjected to it and telephone copaties were
exempted for provision of the same type ol netvice,

*4 We decling 1o rule upon Northwestern's
reguest that we clurily the applicability of the pole
Wttachoent rules lo the Commline services. See note
24 supre. We have received no commants on this
issur from other parties and thetefote do not beligve
that it is appropriute to rule on that guestion wt this
fimee

although that well might be the case. My
concern resis with the policy established in
this proceeding which seems to say to the
states that we will preempt only a fittle now
but stand ready to go further if the states
exercise their perogatives to regulate these
new carriers.

11 isn't clear to me what significant national
policy is to be furthered by forcing the states
to uccept bypass technology while this
Commission remains unable to implement
significant strategies to make bypass
unattractive. Until we can remove the
subsidy that Mows to local ratepayers,
benefits will continue to accrue to those who
can avold paying the subsidy. By its action,
the majority has introduced a technology
with significant potential 1o do what the
Commission’s attenuated subscriber line
charge wus designed to prevent.

Not to worry, say the proponents of
preemption, the cable industry merely wants
to provide “broadband™ data services, an
insignificant contributor to exchange
revenues. If this Commission doesn’t
understand by now that the money is in
messuge telephone service, its institutional
memory has been ravaged by some dresd
malady. And, like Willie Sutton, the new
entrants ins the local exchange market will
simply and unerringly go where the money is

The states have the incenlives to tuke
whatlever steps are necessary to prevent
serious damage to the local exchange, and |
believe that they should retain the means.
Therefore, | dissent.

{FR Doc. 85-21974, Filed 9-12-85; 5:45 nm]
BILLING CODE 6712-01-M

FEDERAL MARITIME COMMISSION

Agreement(s) Filed

The Federal Maritime Commission
hereby gives notice of the filing of the
foliowing agreement(s) pursuant to
section 5 of the Shipping Act of 1884,

Interested parties may inspect and
obtain a copy of each agreement at the
Washington, D.C. Office of the Federal
Maritime Commission, 1100 L Street
NW., Room 10325. Interested parties
may submit comments on each
agreement to the Secretary, Federal

Maritime Commission, Washington, D.C.

20673, within 10 days after the date of
the Federal Register in which this notice
appears. The requirements for
cominents are found in § 572,603 of Title
46 of the Code of Federal Regulations.
Interested persons should consult this
section before communicating with the
Commission regarding a pending
agreament.

Agreement No.: 202-007680-058.

Title: American Wes! African Freight
Conference,

Parties:

America-Africa Line, Ltd.

Barber Wes! Africa Line

Cameroon Shipping Lines

Farrell Lines, Inc.

Maersk Line

Portline

Societe Ivoirienne de Transport
Maritime

Torm West Alrica Line

Westwind Africa Line, Lid.

Synopsis: The proposed amendment
would restate the agreement to conform
with the Commission's regulations
concerning form and format. it would
also add Portline as a party to the
agreement, delete Companhia Nacional
de Navegacao from agreement
membersghip and admit Cameroon
Shipping Lines as a full member of the
agreement. This amendment replaces
amendment 57, previously withdrawn by
the parties.

Agreement No.: 207-009882-0(4.

Title: Pacific Australia Direct Line
Joint Service Agreement.

Parties:

Associated Container Transportation

[Australia) Ltd.

Rederiaktiebolaget Transatlantic

Synopsis: The proposed amendment
would modify the agreement to (1)
delete PAD Shipping Australia Pty. Ltd.
as a party to the agreement; (2)
extended the date upon which the
parties may give notice of termination of
the agreement from June 30, 1985 to
December 31, 1985; and (3) restate the
agreement to conform with the
Commission’s format, organization and
content requirements. It would also
make certain nonsubstantive changes to
the language of the agreement.

Agreement No.: 212-010286-006.

Title: Italy-U.S.A. Narth Atlantic Pool
Agreement.

Parties:

Costa Armatori, S.p.A.

Jugolinija

Nedlloyd Lines

Zim Israel Navigation Co., Lid.

Farrell Lines, Inc,

Medamerica Express Service

Sea-Land Service, Inc.

Synopsis: The proposed amendment
would modify the agreement to
postpene the pool period which was
scheduled to begin on September 1, 19685
until October 1, 1985. The parties have
requested a shortened review period.

By Order of the Federal Maritime
Commission.

Dated: September 10, 1985,

Bruce A. Dombrowski,

Acting Secretary.

|FR Doc. 85-21928 Filed 9-12-85; 845 um]
BILLING CODE 6730-01-M
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Ocean Freight Forwarder License;
Revocations; Foot's Transfer &
Storage Co., Ltd.

Notice is hereby given that the
following ocean freight forwarder
licenses have been revoked by the
Federal Maritime Commission pursuant
to section 19 of the Shipping Act of 1984
(46 U.S.C. app. 1718) and the regulations
ol the Commission pertaining to the
licensing of ocean freight forwarders, 46
CFR Parl 510
License Number: 1813
Name: Foot's Transfer & Storage Co..

Lid.

Address: 24701 Frampton Avenue,

Harbor City, CA 90710
Date Revoked: August 21, 1985
Reason: Failed to maintain a valid

surety bond
License Number: 2263
Name: Dan Beadle dba Dan Beadle

Customs House Broker
Address: 609 Fannin, #1421, P.O. Box

52602, Houston, TX 77002
Date Revoked: August 23, 1985
Reason: Failed to maintain a valid

surety bond
License Number: 2835
Name: Midwest Overseas Trading

Corporation S
Address: 1321 N. 37th Piace, Milwaukee,

W1 53208
Dute Revoked: August 31, 1985
Reason: Failed to maintain a valid

surety bond.

Robert G. Drew,

Director, Bureau of Tariffs,

[FR Doc. 85-21929 Filed 9-12-85; 8:45 um|
BILLING CODE 8730-01-M

Ocean Freight Forwarder License;
Reissuance of License; K.J. Segall

Customhouse Broker

Notice is hereby given that the
following ocean freight forwarder
license has been reissued by the Federal
Maritime Commission pursuant to
section 19 of the Shipping Act, 1984 (46
US.C. app. 1718) and the regulations of
the Commission pertaining te the
licensing of ocean freight forwarders, 46
CFR Part 510.

tconiall
o | Namne/asdoss

e

Date revssued

2555

LR
o Aug 1B, 1984

Kathenng J. Segad. dba KJ
Customhouse

#231, San Dwgo, CA

:

|

i Broker, 1520 Siste Stroet,
| 92101

Robert G. Drew,

Director, Bureau of Toriffs.

[FR Doc. 85-21830 Filed 8-12-95; 8:45 um|
BILLING CODE 6730-01-M

Ocean Freight Forwarder License;
Appiicants; Rock-1t Cargo, U.S.A. Inc,
etal.

Notice is hereby given that the
following applicants have filed with the
Federal Maritime Commission
applications for licenses as ocean freight
forwarders pursuant to section 19 of the
Shipping Act, 1984 (486 U.S.C. app. 1718
and 46 CFR Part 510).

Persons knowing of any reason why
any of the following applicants should
not receive a license are requested to
communicate with the Director, Bureau
of Tariffs, Federal Maritime
Commission, Washington, D.C. 20573,
Rock-It Cargo, US.A. Inc., 5432 W, 104th

Street, Los Angeles, CA 90245,

Officers: Stephen W. Roper, President,

Christopher Wright, Stockholder,

Michael Porciello, Stockholder, lan F.

Haynes, Stockholder
Gabriel R. Soto, dba General Express

Management, 1251 N.E. 141st Street,

North Miama, Florida 33161
jebeo International, Inc., P.O. Box 63,

Green Village, NJ 07935, Officer: Jay E.

Bowlby Jr., President/Sole Officer
Cargonet (N.Y.) Inc., 145 Hook Creek

Blvd,, Valley Stream, NY 11581,

Officers: Ari Van Donge, President,

Dorothy Player, Vice President/

Secretary /Treasurer. Martinus

Robertus Van Der Meer, Chairman of

the Board.

By the Federal Maritime Commissian.
Dated: September 10, 1985,
Bruce A. Dombrowski,
Acting Secretary.
|FR Doc. 85-21931 Filed 9-12-85; 6:45 am|
BILLING CODE 6730-01-M

FEDERAL RESERVE SYSTEM
Agency Forms Under Review by OMB

- September 9, 1988,

Background

On June 15, 1984, the Office of
Managemen! and Budget (OMB)
delegated to the Board of Governors of
the Federal Reserve System (Board) its
approval authority under the Paperwerk
Reduction Act of 1980, as per 5 CFR
1320.9, “to approve of and assign OMB
control numbers to collection of
information requests and requirements
conducted or sponsored by the Board
under conditions set forth in 5 CFR
1320.9." Board-approved collections of
information will be incorporated into the
official OMB inventory of currently
approved collections of information. A
copy of the SF 83 and supporting
statement and the approved collection
of information instrument(s} will be

pluced into OMB's public docket files.
The following forms, which are being
handled under this delegated authority,
have received initial Board approval
and are hereby published for comment,
At the end of the comment period, the
proposed information collection, along
with an analysis of comments and
recommendations received, will be
submitted to the Board for finul
approval under OMB delegated
authority,

DATE: Comments must be received
within fifteen working days of the date
of publication in the Federal Register.

ADDRESS: Comments, which should refer
ta the OMB Docket number ( or Agency
form number in the case of a new
information collection that has not yet
been assigned an OMB number), should
be addressed to Mr. William W. Wiles,
Secretary, Board of Governors of the
Federal Reserve System, 20th and C
Streets, NW., Washington, DC 20551, or
delivered to room B-2223 between 8:45
am. and 5:15 p.m. Comments received
may be inspected in room B-1122
between 8:45 a.m. and 5:15 p.m., excep!
as provided in § 261.6(a) of the Board's
Rules Regarding Availability of
Information, 12 CFR 261.6(a).

A copy of the comments may also be
submitted to the OMB desk officer for
the Board: Robert Neal, Office of
Information and Regulatory Affairs,
Office of Management and Budget, New
Executive Office Building, Room 3208,
Washington. D.C. 20503.

FOR FURTHER INFORMATION CONTACT: A
copy of the proposed form, the request
for clearance (SF 83), supporting
statement, instructions, and other
documents that will be placed into
OMB's public docket files once
approved may be requested from the
agency clearance officer. whose name
appears below.,

Federal Reserve Board Clearance
Officer—Cynthia Glassman—Division of
Research and Statistics, Board of
Governors of the Federd! Reserve
Systemn, Washington, D.C. 20551 (202~
452-3822)

Proposal To Approve Under OMB
Delegated Authority the Extension
Without Revision of the Following
Reporl

1. Report title: Report on Loans Granted
to Executive Officers During
Preceding Quarter

Agency form number: FR 21055

OMB Dockel number: 7100-0049

Frequency: Quarterly

Reporters: All state member banks

Small businesses are affected

General description of report:
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This information collection is mandatory
[12 US.C. 375a] and is given
confidential treatment {5 U.S.C.
552(b)(4)).

This report provides information from
all state member banks on the number
of, total dollar amount of. and range of
interest rates concerning loans to their
own executive officers. The information
provided is for the activity of the same
quarter as the Call Report to which it is
attached.

Board of Governors of the Federal Reserve
System, September 9, 1985.

James McAlee,

Assocrale Secretary of the Board,

[FR Doc, 85-21911 Filed 8-12-85; 8:45 am]

BILUNG CODE 5210-01-M

holding company by acquiring 100
percent of the voting shares of The
National Bank of Lee County, Fort
Myers, Florida. s

B. Federal Reserve Bank of St. Louis
(Delmer P. Weisz, Vice President) 411
Locust Street, St. Louis, Missouri 63166:

1. Downstate Bancshares, Inc.,
Murphysboro, lllinois; to acquire 100
percent of the voting shares of First
National Bank of Grand Tower, Grand
Tower, lllinois.

Board of Governors of the Federal Reserve
System, September 6, 1985,
James McAfes,
Associate Secretary of the Board.
{FR Doc. 85-21909 Filed 9-12-85; 8:45 am]
BILLING CODE 6210-01-M

First Raliroad & Banking Company of
Georgia, et al,; Formations of;
Acquisitions by; and Mergers of Bank
Holding Companies

The companies listed in this notice
have applied [or the Board's approval
under section 3 of the Bank Holding
Company Act (12 U.S.C. 1842) and
§ 225.14 of the Board's Regulation Y (12
CFR 225.14) to become a bank holding
company or to acquire a bank or bank
holding company, The factors that are
considered in acting on the applications
are set forth in section 3{c) of the Act (12
U.S.C, 1842(c)).

Each application is available for
immediate inspection at the Federal
Reserve Bank indicated. Once the
application has been accepted for
processing. it will also be available for
inspection al the olfices of the Board of
Governors. Interested persons may
express their views in writing to the
Reserve Bank or to the offices of the
Board of Governors. Any comment on
an application that requests a hearing
must include a statement of why 1
wrilten presentation would not suffice in
liew of & hearing, identifying specifically
any questions of fact that ace in dispute
und summarizing the evidence that
would be presented at a hearing.

Unless otherwise noted, comments
regarding each of these applications
musl be received not later than October
4, 1985,

A, Federal Reserve Bank of Atlanta
(Robert E. Heck, Vice President) 104
Marietls Street, N.W., Atlanta, Geotgia
J0303;

1. First Railroad & Banking Company
of Floride, Augusta, Geargia; to acquire
100 percent of the voting shares of
Gwinnett Bunk & Trust Company,
Noreross, Geargla.

2. Guif & Southern Corporation, Fort
Myers, Florida; to become a bank

Norstar Bancorp, Inc., et al,;
Applications To Engage de Novo in
Permissible Nonbanking Activities

The companies listed in this notice
have filed an application under
§ 225.23(a)(1) of the Board's Regulation
Y (12 CFR 225.23(a)(1)) for the Board's
approval under section 4(c)(8) of the
Bank Holding Company Act (12 U.S.C.
1843(c)(B)) and § 225.21(a) of Regulation
Y (12 CFR 225.21(a)) to commence or to
engage de novo, either directly or
through a subsidiary. in & nonbanking
activity that is listed in § 225.25 of
Regulation Y as closely related to
banking and permissible for bank
holding companies. Uniess otherwise
noted, such activities will be conducted
throughout the United States.

Each application is available for
immadiate inspection at the Federal
Reserve Bank indicated. Once the
application has been accepted for
processing. it will also be available for
inspection at the offices of the Board of
Governors. Interested persons may
express their views in writing on the
question whether consummation of the
proposal can “reasonably be expected
t0 produce benefits to the public, such
as greater convenience, increased
competition, or gains in efficiency, that
outweigh possible adverse effects, such
as undue concentration of resources,
decreased or unfair competition,
conflicts of interests, or unsound
banking praotices.” Any request for a
hearing on this question must be
accompanied by a statement of the
reasons a writlen presentation would
not suffice in licu of a hearing,
identifying specifically any questions of
fact that are in dispute, summarizing the
evidence thut would be presented at a
hearing, and indicating how the party
commenting would be aggrieved by
approval of the proposal.

Unless otherwise noted, comments
regarding the applications must be
received al the Reserve Bank indicated
or the offices of the Board of Governors
not later than October 3, 1985.

A. Federal Reserve Bank of New York
(A. Marshall Puckett, Vice President) 33
Liberty Street, New York, New York
10045:;

1. Norstar Bancorp, Inc,, Albany, New
York: to engage de novo through its
subsidiary, Norstar Trust Company,
Rochester, New York, in performing
functions or activities that may be
performed by a trust company, including
activities of a fiduciary, agency, or
custodial nature in the manner
authorized by federal or state law,
provided that the company will not
accept deposits and will not make loans
or investments other than call loans to
securities and purchasing money market
instruments such as certificates of
deposit. commercial paper, government
and municipal securities, and banks’
acceptance (which loans and
investments will not be used as a
method of channeling funds to
nonbanking affiliates of the company.)

B. Federal Reserve Bank of Cleveland
(Lee S. Adams, Vice President) 1455 East
Sixth Street, Cleveland, Ohio 44101:

1. Provident Bancorp, Inc.,, Cincinnati,
Ohio; to engage de novo through its
subsidiary, Praxis Capital Management,
Ine,, Cincinnati, Ohio; in the nonbanking
activity acting as an investmen! advisor,
as permitted under Regulation Y, section
225.25(b){4). Company will in addition
provide portfolio investment advice to
other persons and furnish general
economic information and advice,
general economic statistical forecasting
services and industry studies.
Comments on this application must be
received not later than September 27,

1985.

Board of Governors of the Pederal Ruserve
System, September 9, 1085,

James McAfea,

Associate Secretary of the Beard,

[FR Doc. 85-21910 Filed 9-12~-85; 8:45 um|
BILUNG CODE 6210-01-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Office of the Secretary

Agency Forms Submitted to the Office
of Management and Budget for
Clearance

Each Friday the Department of Health
and Human Services (HHS) publishes a
list of information collection packages il
has submitted to the Office of
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Management and Budget (OMB) for
clearance in compliance with the
Paperwork Reduction Act (44 US.C.
Chapter 35). The following are those
packages submitted to OMB since the
lnst list was published on September 6,
1885.

Public Health Service
Food and Drug Administration

Subject: Exempt Infant Formulas—
Revision—[0910-0158)

Respondents: Infunt Formula
Manufacturers

Alcohol, Drug Abuse, and Mental
Health Administration

Subject: Alcohol, Drug Abuse, and
Mental Health Services Block Grant
Reporting Requirements—Revision—
{0930-0080)

Respondents: State/local governments

Office of the Assistant Secretary for
Heolth hs

Subject: National Medical Expenditure
Survey—Inventory of Long-Term Care
Places—Revision—{0937-0153)

Respondents: State/local governments,
businesses, federal agencies, non-
profit institutions, small businesses

Subject: Evaluation of National Cause-
of-Death Data-Pilot Study—
Revision—{0937-0133)

Respandents: Individuals or households,
state/local governments, businesses
or other for-profit institutions, federal
agencies or employees, non-profit
institutions, small businesses or
organtzations

Vational Institutes of Health

Subject: Biomedical Research Support
Grant Application and Annual
Progress Report—Extension—{0925-
0008)

Respondents: Applicants for Biomedical
Research Grants

OMB Desk Officers Bruce Artim

Centers for Disease Control

Subject: Malaria Survey Among U.S
Travelers—Reinstatement—{0020-
0154)

Respondents: Individuals or housoholds

Subject: Reproductive Study of Wamen
Who Work With Video Bisplay
Terminals—New

Respondents: Individuals or households

He ‘alth Resources and Services

\dministration

Subject: Application to Participate in the
Health Professions Capitation
Prrrgram—Extmsion——((mS-l.!L%)

Respondents: Schools of Public Health
Service

OMB Desk Officer: Fay S. ludicello

Social Security Administration

Subject: Quarterly Report of
Collections—OCSE 34—Extension—
{0960-0238)

Respondents: States

Subject: Acknowledgement of Offer of
Interview—SSA-311—New

Respondents: Individuals

OMB Desk Officer: Judy A. McIntosh.
Copies of the above information

collection clearance packages can be

obtained by calling the HHS Reports

Clearance Officer on 202-245-6511.
Written comments and

recommendations for the proposed

information collections should be sent
directly to the appropriate OMB Desk

Officer designated above at the

following address: OMB Reports

Management Branch, New Executive

Office Building, Room 3208, Washington,

D.C. 20503. Attn: (name of OMB Desk

Officer)

Dated: September 9. 1985,
K. Jacgueline Holz,

Deputy Assistent Secretary for Menagement
Analysis and Systems.

[FR Doc. 85-21920 Filed 9-12-85; 8:45 am|
BILLING CODE 4150-04-M

Food and Drug Administration
|Docket No. 85F-0288)

Belz Laboratories, inc,; Filing of Food
Additive Petition

AGENCY: Food and Drug Administration,
ACTION: Notice.

SuMMARY: The Food and Drug
Administration {FDA) is announcing
that Betz Laboratories, Inc., has filed a
petition proposing that the food additive
regulations be amended to provide for
the sife use of n-dodecylguanidine
hydrochloride as a slimicide in paper
and paperboard intended for use in
contact with food.

FOR FURTHER INFORMATION CONTACT:
Hortense S. Macon, Center for Food
Safety and Applied Nutrition (HFF-334).
Food and Drug Administyation, 200 C St.
SW., \anhinglnn. DC 20204, 202-472-
5680.

SUPPLEMENTARY INFORMATION: Under
the Federal Food, Drug, and Cosmetic
Act (sec, 309(b)(5), 72 Stat. 1788 {21
LLS.C. 848(b)(5))). notice is given that a
potition (FAP 5B3847) has been filed by
Bo'z Laboratories, Inc., Trevose, PA
19047, proposing thut § 176.300
Slimicides (21 CFR 176.300) be amended
to provide for the safe use of n-
dodecylguanidine hydrochloride as a
slimicide in paper and paperboard
intended for use in contact with food.

The potential environmental impact of
this action is being reviewed. If the
agency finds that an environmental
impact statement is not required and
this petition results in a regulation, the
notice of availability of the agency's
finding of no significant impact and the

. evidence supporting that finding will be

published with the regulation in the

Federal Register in accordance with 21

CFR 25.40{c), as published in the Federal

Register of April 26, 1985 (50 FR 16636).
Dated: September 5, 1985,

Richard . Ronk,

Acting Director, Center for Food Sufety and
Applied Nutrition.

[FR Doc. 85-21890 Filed 8-12-85; 8:45 am|
BILLING CODE $160-01-M

| Docket No. 85P-0384)

Canned Spinach Deviating From
Identity Standard; Temporary Permit
for Market Testing

AGENCY: Food and Drug Administration.
ACTION: Notice.

SUMMARY: The Food and Drug
Administration (FDA) is announcing
that & temporary permit has been Issued
to The Larsen Co. and Conlinental Can
Co., Inc., to market lest experimental
packs of canned spinach containing
added zinc chloride. The purpose of the
temporary permit is to allow the
applicant to measure consumer
acceptance of the food.

DATES: This permit is effective for 15
months, beginning on the date the food
is introduced or caused o be introduced
into interstate commerce. but no later
than December 12, 1985,

FOR FURTHER INFORMATION CONTACT:
F. Leo Kauffman, Center for Food Safety
and Applied Nutrition (HFF-124), Food
and Drug Administration, 200.C St. SW.,
Washington, DC 20204, 202-485-0107.
SUPPLEMENTARY INFORMATION: In
accordance with 21 CFR 13017
concerning temporary permils to
facilitate market testing of foods
deviating from the requirements of the
standards of identity promulgated under
section 401 of the Federal Food, Drug,
and Cosmetic Act (21 US.C. 341), FDA is
giving notice that a temporary permit
has been issued 1o The Larsen Co., 520
North Broudway, P.O. Box 19027, Green
Bay, W1 54307-8027, and Continental
Can Co., Inc., 51 Harbor Plaza, Box
Number 10004, Stamfard, CT 06904-2004,
The permil covers limited interstate
marketing tests of experimental packs of
canned spinach. The test product
deviates from the standard of identity
for canned spinach (21 CFR 155.200) in
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that it will contain added zinc chloride
in an amount reasonably necessary to
retain the green color of the product {up
lo 75 parls per million of zinc in the
finished food). The test product meets
all requirements’ol § 155,200, with the
exception of this deviation.

The permil provides for the temporary
marketing of 500,000 cases of the 307 x
306 {12%% oz) size can and 100,000 cases
of the 603 x 700 (number 10) size can of
the test product. The test product will be
distributed in the continental United
States.

The test praduct is to be
manufactured at The Larsen Co. plants
located in Fort Atkinson and
Hortonville, WL

The principal display panel of the
lubel states the product name as “Cut
Lesf Spinach.” Each of the ingredients
used is stated on the label as required
by the upplicable sections of 21 CFR
Part 101, This permil is effective for 15
maonths, beginning on the date the food
is introduced or caused to be introduced
into interstate commerce, but no luter
than December 12, 1985.

Dated: September 8, 1985,

Sanford A, Miller,

Director, Center for Food Safety and A ppiied
Nutrition.

[FR Doc. 85-21691 Filed 9-12-85: 8:45 am|
BILLING CODE 4160-01-M

Health Resources and Services
Administration

Application Announcement for Grants
for Programs for Physician Assistants

The Bureau of Health Professions,
Heslth Resources and Services
Administration, announces that
applications for Fiscal Year 1986, Grants
for Programs for Physiclan Assistants
are being accepted under the authority
of section 783(a) of the Public Heaith
Service Act, as amended.

Applicants should be advised that this
application announcement is a
contingeny action being taken to ensure
that should funds become available for
this purpose, they can be awarded in a
timely fashion consistent with the needs
uf the programs as well as to provide for
even distribution of funds throughout
the fiscal year. The Administration's
budget request for Fiscal Year 1985 does
not include funding for this program.
This notice regarding spplications does
not reflect any chanrge in this policy.

In addition, programmutic changes
may result from currently pending
legislative action. Should such changes
be necessary, all applicants will be
notified at a Jater date.

Section 783(a) authorizes the sward of
grants to acaredited schools of medicine
or osteopathy and other public or
nanprofit privale entities to agsist in
meeting the cost of planning, developing
and operating or maintaining programs
for the training of physitian assistants
as defined under section 201(8) of the
Public Health Service Act.

To receive support, programs must
meet the requirements of sections 701(8)
and 783(a) of the Act and program
regulations implementing these sections
published at 42 CFR Purt 57, Subparts H
and L

Funding preference will be accorded
approved applications with projects in
which:

1. A program is conducted for training
physician assistants to provide primary
care patient services under the
supervision of a doctor of medicine or
asteopathy: and/or

2. Substantial training experience is
provided in a health manpower shortage
ares(s), as defined in section 332 of the
PHS Act. or in an area health education
center funded, at least in part, under
section 781 of the Act; and/or

3. A program is established in a State
which does not have such a program;
and/or

4. A program is conducted in
conjunction with primary care physician
education in @ manner which shares
educational resources and encourages
the use of physician assistants by
physicians,

Requests for application materials and
questions regarding grants policy should
be directed to: Grants Management
Officer (D-21), Bureau of Health
Professions, Health Resources and
Services Administration, 5600 Fishers
Lane, Rm. 8C-22, Rockville, Maryland
20857, Telephone; (301) 443-6960

Questions regarding programmatic
information should be directed to:
Multidisciplinary Resources
Development Branch, Division of
Medicine, Bureau of Health Professions,
Health Resources and Services
Administration, 5600 Fishers Lane, Rm.
4C-25, Rackville, Marylund 20857,
Telephone: (301) 443-6617

The application deadline date is
Octaber 18, 1985, Applications shall be
considered as meeting the deadline if
they are either:

{1) Received on or before the deadline
date, or

(2) Postmarked on or before the
deadline and received in lime for
submission to the independent review

group. A legibly dated receipt from a
commercial carrier or the U.S, Postal
Service will be aceepted in lieu of a

postmark. Private metered postmarks

shall not be acceptable as proof of
timely mailing.

This program is listed at 13.888 in the
Catalog of Federal Domestic Assistance.
Applications submitted in response to
this announcement are nol subject 1o the
provisions of Executive Order 12372,
Intergovernmental Review of Federal
Programs, or 45 CFR Part 100.

Dated: September 9, 1985,
John H. Kelso,
Acting Administrator,
[FR Doc. 85-21048 Filed 9-12-85; 8:45 am)
BILLING CODE 4180~ 16-M

Application Announcement for
Cooperative Agreements for Area
Health Education Center Programs

The Bureau of Health Professions,
Health Resources and Services
Administration, announces that
applications are now being accepted for
Fiscal Year 1886 Cooperative
Agreements for Area Health Education
Center (AHEC) Programs under the
authority of section 781{a)(1) of the
Public Health Service Acl, as amended.

Applicants should be advised that this
application announcement is a
contingency action being taken to
ensure that should funds become
available for this purpose, they can be
awarded in a timely fashion consistent
with needs of the program as well as to
provide for even distribution of funds
throughout the fiscal year, The
Administration’s budget request for
Fiscal Year 1986 does not include
funding for this program. This notice
regarding applications does not reflect
any change in this palicy.

In addition, programmatic changes
may result for currently pending
legislative action. Should such changes
be necessary, all applicants will be

notified at a later date.

Section 781{a)(1) authorizes Federal

assistance to medical and osteopathic
schools which have cooperative
arrangements with one or more public or
nonprofit private area health education
centors for the planning, development
and operation of area health education
cenler programs, New applications
submitted under this authority will be
accepled from medical and osteopathic
schools for the purpose of planning,
developing and operating new area
health education ¢enter programs,
Applicants may request up to three
vears of support with the expectation
that centers planned and developed in
years one and two would be operational
no later than the third year.

To be eligible to receive support for

an area health education center
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cooperative agreement, the applicant
must be a public or nonprofit private
accredited school of medicine or
osteopathy, or consortium of such
schools, or the parent institution on
behalf of such school(s).

To receive support, programs must
meet the requirements of the regulations
as set forth in 42 CFR Part 97, Subpart
MM.

Funding Preference

In making awards for Fiscal Year
1986, the following funding preference is
established. This preference was
published in a Federal Register notice
dated January 24, 1985.

(1) Competing continuation
applications

(2) Planning and development projects
under Section 781(a)(1) and

(3) Supplements to existing awards,

Requests for application materials and
questions regarding grants policy should
be directed to: Grants Management
Officer (U-78), Bureau of Health
Professions, Health Resources and
Services Administration, 5600 Fishers
Lane, Room 8C-22, Rockville, Maryland
20857, Telephone: (301) 443-6950,

Questions regarding programmatic
information should be directed to:
Division of Medicine, Area Health
Education Center Branch, Bureau of
Health Professions, Health Resources
and Services Administration, 5600
Fishers Lane, Room 4C-05, Rockville,
Maryland 20857, Telephone: (301) 443
6867,

The application deadline date is
November 15, 1985, Applications will be
considered as meeting the deadline if
they are either:

(1) Received on or before the deadline
date, or

(2) Postmarked on or before the
deadline and received in time for
submission to the independent review
group. A legibly dated receipt from a
commercial carrier or the U.S. Postal
Service will be accepted in lieu of a
postmark. Privale metered postmarks
will not be accepted as proof of timely
mailing.

This program is listed st 13.824 in the
Catalog of Federal Domestic Assistance.
Applications submitted in response to
this announcement are not subject to the
provisions of Executive Order 12372,
Intergovernmental Review of Federal
Programs, or 45 CFR Part 100.

Dated: September 9, 1985,

John H. Kelso,

Acting Administrotpr.

[FR Doc. 85-21947 Filed 9-12-85; 8:45 am|
DILLING CODE 4160-16-M

Maternal and Child Health Research
Grants Review Committee; Meeting

In accordance with section 10(a)(2) of
the Federal Advisory Committee Act
(Pub. L. 92-463), announcement is made
of the following National Advisory body
scheduled to meet during the month of
November 1985,

Name: Maternal and Child Health Research
CGrants Review Commiltee

Date and Time: November 6-8, 16985, 9:00
a.m~5:00 p.m.

Place: Conference Room L. Parklawn
Building. 5600 Fishers Lane, Rockville,
Maryland 20857,

Open on Wednesday, November 6, 1885 at
8:00 a.m. to 10:00 a.m.

Closed for remainder of meeting.

Purpose: The Commiltee is charged with
the review of all research gran! applications
in the program areas of maternal and child
health administered by the Bureau of Health
Care Delivery and Assistance.

Agenda: The open portion of the meeting
will cover opening remarks by the Director,
Division of Maternal and Child Health, who
will also report on program issues,
Congressional activities and other topics of
interest to the field of maternal and child
health. The meeting will be closed to the
public on November 8, 1985, from 10:00 a.m.
for the remainder of the meeting for the
review of research grant applications. The
closing is in accordance with the Provision
set forth in section 552b(c)(6), Title 5 U.S.
Code, and the Determination by the Acting
Administrator, Health Resources and
Services Administration, pursuant to Pub. L.
92-463.

Anyone wishing to obtain a roster of
members, minutes of meetings, or other
releveant information should write 1o or
contact GONTRAN LAMBERTY, Dr.P.H.,
Executive Secretary, Maternal and Child
Health Research Grants Review Committee,
Room 6-17, Parkluwn Building. 5600 Fishers
Lane, Rockville, Maryland 20857, telephone:
301-443-2190.

Agenda items are subject to change as
priorities dictate,

Date: Seplember 10, 1985.

Jackie E. Baum,

Advisory Conumittes Management Officer,
HRSA.

|FR Doc. 85~21949 Filed §-12-85; 8:45 am)
BILLING CODE 4160-16-M

DEPARTMENT OF THE INTERIOR
Bureau of indian Affairs

Announcement of Vacancy; Osage
Tribal Education Committee

September 3, 1083,

25 CFR 122.5(e)(5) states that any
vacancies shall be filled in the same
manner described by this section for the
selection of committee members. The
period of time for receiving applications
shall not exceed 30 days with the

expiration date to be announced by the
Assistant Secretary. The purpose of this
announcement is to solicit nominations
from individuals or from Osage
organizations on behalf of nominees for
this vacancy.

This notice announces that a vacancy
has occurred on the Osage Tribal
Education Committee. This vacancy is
the Member At Large Representative.

The requirements of the Member at
Large are:

(a) Must be an adult person of Osage
Indian Blood, who is an allottee or a
descendant of an allottee: and

(b) May include residents who are
living anywhere in the United States.

The nominee or his representative
organization shouid submit a brief
statement requesting that he/she be
considered &s a candidate for the
vacancy and the reason for desiring to
serve on the committee. If nominated by
an Osage organization, a written
statement from the nominee stating his/
her willingness to serve on the
committee must be included with the
Osage organization nomination.

Applications and nominations must be
made no later than 30 days from the
publishing date of this notice and shall
be mailed to: Assistant Secretary-Indian
Affairs, Attention: Director, Office of
Indian Education Programs, Code 500,
18th & C Streets, NW.. Washington, DC.
20240.

This notice is published in accordance
with authority delegated by the
Secretary of the Interior to the Assistant
Secretary—Indian Affairs by 209 DM 8.
Hozel E. Elbert,

Acting Deputy Assistanl Secretary. Indian
Affairs.

[FR Doc. 85-21958 Filed 9-12-85; 8:45 am|
BILLING CODE 4310-02-M

Bureau of Land Uahagomem

Information Collection Submitted for
Review

The proposal for the collection of
information listed below has been
submitted to the Office of Management
and Budget for approval under the
provisions of the Paperwork Reduction

Act (44 U.S.C. Chapter 35). Copies of the _

preposed information collection
requirement and related forms and
explanatory material may be obtained
by contacting the Bureau's clearance
officer at the phone number listed
below, Comments and suggestions on
the requirement should be made directly
to the Bureau's clearance officer and the
Office of Management and Budget
Interior Department Desk Officer,
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Washington, D.C. 20503, telephone 202-
395-7313.

Title: Recordation of Mining Claims
and Filing Proof of Annual Assessment
Work or Notice of Intention to Hold
Mining Claims, Mill sites, or Tunnel
Sites.

Abstract: Section 314 of the Federal
Land Policy and Management Act of
1976 (43 U.S.C. 1744) requires that all
locations of mining claims, mill sites,
and tunnel sites under the Mining Law
of 1872, as amended, be recorded with
the Bureau of Land Management within
90 days of their location. The statute
also requires that each calendar year
after the mining claims are located the,
owner shall file with the Bureau either
an affidavit of annual assessment work
or a notice of intent to hold by
December 30. Failure to record the
mining claim or site or failure to submit
an annual filing foreach mining claim
causes the mining claim or site to be
declared statutorily abandoned, and
therefore void,

Bureau Form Number: None; a copy of
the original certificate or notice of
location and/or annual proof of
assessment work or notice of intent to
hold.

Fregquency: Respondent records each
mining claim or site only once in the
proper Bureau office. For each mining
claim or site recorded, the respondent
must file each year a copy of the
uffidavit of asscssment work or a notice
of intent to hold in order to keep the
mining claim or site active.

Description of Respondent:
Respondents may range from
individusls to multi-national
corporations,

Ancual Responses: 1,100,000

Annual Burden Hours: 91,630,

Bureau Clearance Officer: Rebecoa
Daugherty, 202-053-5833.

James M. Parkar,
Acting Divecton, Bormowaf Lond Management:
August 30, 18485

IFR Do, 85-21950 Filed 9-12-85: 8:35 am)
BILLING CODE 4310-85 M

Iditarod National Histeric Trail
Advisory Council; Call for Nominations

AGENCY: Buresu of Land Management,
Interior.

AcCTION: Call fur nominations.

SUMMARY: The purpose of this notice is
to solicit public nominations to the
recently re-chartered Iditarod National
Historic Trail Advisory Council. The
council serves to advise the Secretary of
the Interor, through the Director, Bureau

of Land Management, with regard to
implementation of a comprehensive
management plan for the Iditarod
National Historic Trail, Alaska.

Of the 11 members comprising the
council, several may be nominated by
the public to represent corporation and
individual land owners, and land users.

Council members will be appointed
for two-year terms. At the discretion of
the Secretary of the Interior, members
may be reappointed to additional terms,
but not to exceed & total of six years.

All members serve without salary but
may be reimbursed for travel and per
diem expenses.

Nominatins should include the
individual's name, address, area of
representation, and qualifying
background. They should be submitted
to: Anchorage District Office, BLM,
Attention: Joette Storm, 4700 East 72nd
Avenue, Anchorage, Alaska 99507-2899.
FOR FURTHER INFORMATION CONTACT:
Public Affairs (907) 267-1200.

Wayne A. Bodea,

District Manager.

|FR Doc. 85-21960 Piled 9-12-85; 8:45 um]
BILLING CODE 4310-JA-M

|CA-17015]

Realty Action; Exchange; Public Lands
in Humboldt County, CA

The following describad public land
has been determined to be suitable for
disposal under the provision of Pub. L.
91-476, an act (o provide for the
establishment of the King Range
National Conservation Area (84 Stat.
1067), and sec, 206 of the Federal Land
Policy and Management Act of 1976 (90
Stal. 2756),

Humboldt Mesidian

T.3S.R.1E,
Scc. 34: SWHNW Y%, NWYSW,
Containing 80 scres lotal

Kermit Miller, 244 Orchard Lane,
Redway, California 85560, has applied to
acquire the above desaribed lands in
exchange for the following described
privately owned lands:

Humboldt Meridian
T.3S,R.1E.
Sec. 30: NEYaNW Y%
Containing 40 scies total

A mineral evaluation has been
requested on the public land. If any
minerals are identified, a reservation of
identified minerals will be made to the
United States. If no minerals are
identified, the mineral estate of the
public lands will be conveyed with the

surface. The mineral estate of the
privately owned lands will be conveyed
with the surface.

The publication of this notice in the
Federal Register shall segregate the
applied for public lands from all other
forms of appropriation under the public
land laws, including the mining laws, for
a period of two years. The exchange is
expected to be consummated before the
end of that period.

There will be reserved to the Unitad
States in the applied for lands, a right-
of-way thereon for ditches and canals
constructed by the authority of the
United States (43 U.S.C. 945).

The purpose of this exchange is to
acquire non-federal lands within the
King Range National Conservation Arca
and to consolidate public land
ownership for more effective
management in the Scattered Blocks
Planning Unit. This exchange is in
conformance with Bureau planning and
in the public interest.

Detailed information concerning the |
exchange, including the environmenial
analysis and the record of non-Federal
participaling, is available for review at
the Arcata Area Office, BLM, 1125 16th
Street, P.O. Box I, Arcata, California
95521,

For a period of 45 days from the firs!
publication of this notice interested
parties may submit comments to the
California State Director, Bureau of
Land Management, Rm, E-2841 Federal
Office Building, 2800 Cottage Way,
Sacramento, California 95825. Any
adverse comments will be evaluated by
the California State Director, who may
vacate or modify this realty action and
issue a final determination. In the
absence of a vacation or modification
this realty action will become the finsl
determination of the Bureau.

Van W. Manring,

District Manager, Bureau of Land
Management. Ukiah District. P.O. Box 840,
555 Leslie Street. Ukioh, Californic 85482.
{FR Doc, 85-21961 Filed 9-12-85; 8:45 am)
BILLING COOE 4310-04-M

INM 60310]
Realty Action; New Mexico

Realty Action: Direct Sale of Public
Lands; Eddy County, New Mexico. The
Bureau of Land Management is
proposing to dispose of the following
described public lands by direct sale in
compliance with the procedures of 43
CFR Part 2700 a1 no less than the fair
market value as determined by
appraisal,
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. Soc. 21, 1015 B85-80 5% NW SE'L SWL, 5% NN | 1149 18,100 | Aradarko Prod Co
SWIA NEY, SWi, SEW SWIK NEWL SWi SWe
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The area described aggregates 19.16
acres in Eddy County, New Mexico. The
lunds are being offered by direct-
noncompetitive sale to the following
proponents: Anadarko Oil, O.K. Hot Oil
Service, Hope Enterprises, Inc., and
Flwyn Peterson, Lands in Tract No. 1
are currently vacant and adjacent to the
0O.K. Hot Oil Service. Lands in Tract No.
2 are being utilized for oil ficld
equipment storage by Hope Enterprises.
Inc. Lands in Tract No. 3 are occupied
by Mr. Elwyn Peterson and Mr. William
Curtis who work for Hope Enterprises in
Loto Hills. Tract No. 4 is currently
occupied by Anadarko Production
Company as authorized by their 1034
lease number LC-028342{a).

All of the deseribed tracts are within
the town site of Loco Hills and adjacent
to private land. Disposal by direct sale
will legalize the occupancy of this land,
protect the investments of the oil service
industries, eliminate any undue hardship
il the occupants were required to
remove their improvements, make land
available for future industrial growth,
and rid the United States of small,
difficult to manage tracts of public land
because of their physical characteristics
and private ownership of adjoining
lands,

The subject lands are not required for
any other Federal purpose and meet the
disposal criteria of the regulations
contained in 43 CFR 2710.0-3{a) and 43
CFR 2711.3-3(2) (2/3/4/5).

The terms and conditions and
reservations applicable to this sale are:

L. The patents will include a
reservation of a right-of-way for ditches
and canals constructed by the authority
of the United States in accordance with
43 USCA 948,

2. The sale of these lands will be
subject to all valid existing rights.

3. All minerals together with the right
to prospect for, mine, and remove under
applicable laws, and such regulations as
the Secretary may prescribe will be
reserved to the United States (33 U.S.C.
1718),

4. Payment of no less than one-fifth of
the full sale shall be made as a deposit .
at the time of sale. Purchasers shall
submit the remainder of the full sale
price prior to the expiration of 180 days
from the date of sale. Failure to submit

the full price prior to but not including
the 180th day following the day of the
sale, shall result in cancellation of the
sale of the specific tract and the deposit
shall be forfeited.

Continving sale of public land tracts
not sold pursuant to this notice shall
remain available for sale at or above
fair market value competitive bidding
basis fora period of three months after
full puyment is due. Sealed bids marked
plainly on the envelope as “Loco Hills
Sealed Bid" will be opened each
Wednesday at 10:00 AM local time alter
the full payment due date has expired.

Public documents concerning land use
plans, decisions, environmental
documentation, land report analysis,
record of public comments and
involvement and appraisal are available
for inspection at the address given
below.

The sale will be conducted at the
Carlsbad Resource Area Headquarters,
101 East Mermod Street, Carlshad, New
Mexico 838220 at 2:00 PM on November 5,
1985,

For a period of 45 days from the date
of this notice, interested parties may
submit comments to the District
Manager at 1717 West Second Street,
Roswell, New Mexico 88201. Any
adverse comments will be evaluated by
the District Manager, who may vacate or
modify this realty action and issue a
final determination. In the absence of
any action by the District Manager, this
realty action will become the final
determination of the Department of the
Interior.

Francis R. Cherry,

District Manager.,

[FR Doc. 85-21964 Filed 9-12-85; 8:45 am|
BILLING CODE 4310-FB-M

New Mexico; Known Geothermal
Resources Area

Pursuant to the authority vested in the
Secretary of the Interior by Sec. 21(a) of
the Geothermal Steam Act of 1970 {84
Stal. 1566, 1562; 30 U.S.C. 1020), and
delegations of suthority in 220
Departmental Manual 4.1 H; Geological
Survey Manual 220.2.3, Conservation
Division Supplement (Geological Survey
Manual 220.2.1 G), and Secretarial Order

3071, the following described lands are
hereby deleted from Lightning Dock,
Radium Springs, and Socorro Peak
KCRA's effective June 6, 1985,

{31) New Mexico.

Lightning Dock Known Geothermal Resource
Area

New Mexico Principal Meridian, New
Mexico
T.2ZAS . R.19W,,
Sec. 8
Sec. 19, lot 4. SEWMNW Y, and SEVSW 45;
Sce. 20, N%NE Y%, SEVANEY, and
SHSWha:
Sec. 29, NWWUNW Y%, SUENW S, and St
Sec. 30, lots 1. 2. and 3, NEY%, E'«NW ¥,
NEWSWY4, and N'ASE%

The deleted area aggregates 186542
acres. more or less,

Radium Springs Known Geothermal Resourco
Area

New Mexico Principal Meridian, New
Mexico
T.21S,. R1W,
Sec. 1. lots 1 1o 8, inclusive, N%N%. and
St
Sec 12, E'%.

The deleted area aggregates 990.88
acres, more or less,

Socorro Peak Known Geothermal Resources
Aroa

Naw Mexico Principal Meridian, New
Mexico

T.45.R. 1 W, NMEM.,
Sec. 6, lots 1 to 7, inclusive, SW%NEY.
SEYNWY, EW%RSWY, and SE'%;
Sec. 7, lot 2, SKUNEY, SEXMNWY,,
E%SW'Y%, and SE:
Sec. 8, SWY%NEY, S%NW Y, and
WILSEYs:
Sec. 9.
T.3S.R.2W, NMPM.,
Sec. 1, lots 1 to 8. inclusive, SYANEY:,
SEYNW, and S'%;
Sec. 10:
Sec. 12
Sec. 13, E%, E% WS, WISNW Y, and
SWY%SWis:
Secs. 14 and 15;
Secs. 22, 23, and 24;
Sec. 25, NEYNEY, SYNEY., W W%,
SEYSW, and SE%:
Sec. 26, N's and SEY;
Sec, 27;
Sec. 34: 8
Sec. 35, SY¥NY% and S%.
T.4S.R.ZW, NMPM,
Sec. 3, lots 1 to 4, inclusive, and SY¥NY:
Sec. 4, 5%,

The deleted area aggregates 11,064.28
acres, more or less.

The subject lands will be made
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available to the first qualified applicant
under regulations appearing in 43 CFR
Part 3210 beginning with the first
calendar month following the date of
this notice.

Charles W, Luscher,

State Director.

|FR Doc. 85-21962 Filed 8-12-85: 8:45 am|
BILLING CODE 4310-F8-M

1U-53819—U-53823]

Realty Action; Sale of Public Lands;
Emery County, UT

AGENCY: Bureau of Land Management,
Interior.

ACTION: Notice of Realty Action, U-
53819, U-53820, U-53821, U-53822, U-

53823, Sale of Public Lands in Emery
County, Utah,

sumMMARY: The following described
parcels of public land have been
examined and identified as suitable for
disposal under section 203 of the Federal
Land Policy and Management Act of
1976 (FLPMA) (90 Stat. 2750; 43 U.S.C.
1713), Sale will be at no less than fair
market value,

Parcel No I Senal No Lega! desonpnon Acres F"':M"‘:"‘" Buding peoced.ra Torms and condisony
San Lake Mencan
1 U.53810 T 65 R 10E, Sec 18, SWWSEW Wi <01V 1 A e, 00 $3.600 | Moo compatitve e 3 R &
2 ! U-53820 T IES R 10E. Sac 21, WIENE Y, NUENW L, NWWSEY 2000 20,000 | Compatiive ... .23 4
3 | U-5382y T.I6S. R 10 E. Soc 27, NEVWNEW o il 400 6.000 go 4 1,23 4
4 U-53822 T V7S A 9E, Sec 1 Lol 4 4056 5,100 | Dwext...... 123,80 4, 5 ¢
S U-53822 T.A78_ R S E, Sec 1, SuNWY 800 10.000 | Competiive - 1,23 4 4
6 U-53823 TISS. R OE, Sec 25 SEUNEY 400 6000 I Dwect .. -] 1, 2.3, 40, 4g 0 &
i

Sealed bids will be accepted at the
Price River Resource Area Office, P.O.
Drawer AB, 900 North 700 EAst, Price,
Utah 84501 until 11:00 a.m. on November
19, 1985, At that time, the bids will be
opened. Oral bidding, if required, shall
be held immediately followign the
opening of sealed bids.

Any of the indentified parcels not sold
on the sale date, will remain available
for sale over the counter until February
25, 1986, unless sold or withdrawn from
the market. Sealed bids will be accepted
at the Price River ARea Office durign
regular business hours, 7:45 a.m. to 4:30
p.m. Sealed bids will be opened the,
second and last Tuesday of each month
at 11:30 a.m,

Bidders must be U.S. citizens, 18 years
of age or more; a state or state
instrumentality authorized to hold
property; or a corporation authorized to
own real estate in the State of Utah.

Parcel Number 1 will be offered for
sale through modified competitive
bidding. Mr. Harold Alger, Sunnyside,
Utah, and Corey and Jill Hansen, Elmo,
Utah, adjoining land owners, will have a
preference right to meet the high bid.

Parcels Number 4 and 6 will be
offered to the Castle Valley Special
Service District, Castle Dale, Utah.
Direct sale procedures will be used.

Terms and Conditions of the Sale

1. All minerals, including oil and gas,
will be reserved to the United States
with the right to prospect, explore, mine,
and remove the minerals, A more
detailed description of this reservation
which will be incorporated in the patent
document is available for review at the
above office,

2. Rights-of-way for ditches and

canals will be reserved to the United
States under 43 U.S.C. 945,

3, Patents will be issued subject to all
valid existing rights and reservations of
record,

4. Existing rights and privileges of
record include:

a. Oil and gas lease U-53568

b. Grazing permit held by Dennis and
Pauline McDougal valid until December
20, 1986.

¢. County Road 7107

d. Right-of-way U-52813

e. Right-of-way U-54672

f. Washboard Allotment grazing
permits valid until March 20, 1987,

2. Right-of-way U-53812

h. Right-of-way U-53808

i. Right-of-way U-01758

j. Oil and gas lease U-34161

k. Oil and gas lease U-34164

5. A 20-foot wide right-of-way will be
reserved along the north boundary line
of Lot 4 for a stock trail.

6. A 20-foot wide right-of-way will be
reserved along the east boundary line of
Lot 4 for a road.

The successful bidders on parcels 2
and 4 agree that they take the property
subject to existing grazing uses. The
privilege of the permittees to graze
domestic livestock on the property
according to the conditions on
authorizations No. 4012 and No. 4115
shall cease on December 20, 1986, and
March 20, 1987, respectively, The
successful bidder is entitled to receive
annual grazing fees from the permittees
in an amount not to exceed that which
would be authorized under the Federal
grazing fee published annually in the
Federal Register.

Additional information concerning the
land, terms and conditions of sale, and
bidding instructions may be obtained

from Mark A. Mackiewicz, Area Realty
Specialist at the above address, (801)
637-4584, or Brad Croesbeck, Moab
District Office, P.O. Box 970, Moab, Utsh
84532, (801) 259-6111.

For a period of 45 days from the date
of publication of this notice, interested
parties may submit comments to the
District Manager, Bureau of Land
Management, P.O. Box 970, Moab, Utsh
84532, Objections will be reviewed by
the State Director who may sustain,
vacate, or modify this realty action. In
the absence of any objections, this
realty action will become the final
determination of the Department of the
Interior.

The BLM reserves the right lo accept
or reject any and all offers, or withdraw
any land or interest in land from sale if.
in the opinion of the Authorized Officer,
consummation of the sale would not be
fully consistent with section 203{g) of
FLPMA or other applicable laws.

Upon publication of this Notice of
Realty Action, the lands will be
segregated from all forms of
appropriation under the public land
laws, including the mining and mineral
leasing laws. This segregation shall
terminate upon issuance of patent or
other document of conveyance, upon
publication in the Federal Register of a
termination of segregation, or 270 days
from the date this Notice is published in
the Federal Register, whichever occurs
first.

Dated: September 5, 1985,
Gene Nodioe,
District Manaoger.

|FR Doc. 85-21965 Filed 8-12-85; 8:45 am]
BILLING CODE 4310-DG-M
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[A-20346-H]

Realty Action: Exchange of Public
Lands, Maricopa County, AZ

Caorrection

In FR Doc. 85-20072, beginning on
page 34012 in the issue of Thursday,
August 22, 1885, the second line of the
lund description (last line of column 3,
page 34012) should have read:

Secs. %12 and 23,
BILLING CODE 1505-01-M

Fish and Wildlife Service

Yukon Flats National Wildlife Refuge
Comprehensive Conservation Plan/
Environmental Impact Statement and
Wilderness Review, Alaska

acency: Fish and Wildlife Service.
Interior.
AcTion: Notice of availability.

SUMMARY: The .S, Fish and Wildlife
Service has prepared, for public review,
a draft Comprehensive Conservation
Plan, Environmental Impact Statement
(CCP/ELS), and Wilderness Review for
the Yukon Flats National Wildife
Refuge, Alaska, pursuant to sections
304(g)(1) and 1317 of the Alaska
National Interest Lands Conservation
Act of 1980 (ANILCA); section 3(d) of
the Wilderness Act of 1964; and secticn
102{2){C) of the National Environmental
Policy Act of 1969. The draft CCP/EIS

¢ describes five strategies for long-term

manugement of the 8.47 million acre
refuge. The plan also reviews these
linds as to their suitability under each
management alternative for possible
iddition to the National Wilderness
Preservation System.

DATE: Remarks on the deaft CCP/EIS
must be submitted on or before
December 6, 1985 to receive
consideration by the Regiona! Director.
ADDRESS: Remarks should be addressed
lo: Regional Director, U.S, Fish and
Wildlife Service, 1011 E. Tudor Road,
Anchorage. Alaska 99503 (Attn: William
Knauver).

FOR FURTHER INFORMATION CONTACT:
William Knauer, Wildlife Resources,
U.S. Fish and Wildlife Service. 1011 E.
Tudor Road, Anchorage, Alaska 99503;
telephone (807) 786-3399.

_ A draft CCP/EIS has been prepared
tor general distribution. Copies of the
draft comprehensive plan will be sent 10
all persons, organizations, and agencies
which participated in either scoping, the
alternative workshop, and/or the public
review process. Copies of the draft
CCP/EIS have been sent to all agencies
and persons who have already

requested copies. Those wishing to

review the draft document may obtain a

copy by contacting Mr. Knauer.

Copies of the draft CCP/EIS are
available for public review at the above
location; at the Yukon Flats National
Wildlife Refuge Office. Federal Building.
101-12th Avenue, Fairbanks, Alaska;
and al the following locations:

U.S. Fish and Wildlife Service, Division
of Refuge Management, Interior
Building, 18th and C Streets, NW,
Washington, DC 20240

U.S. Fish and Wildlife Service, Wildlife
Resources, Lloyd 500 Building, Suite
1692, 500 NE Multnomah Street,
Portland, OR 97232

U.S. Fish and Wildlife Service, Wildlife
Resources, 500 Gold Avenue SW.,
Room 1306, Albuquerque, NM 87103

U.S. Fish and Wildlife Service, Wildlife
Resources, Federal Building, Fort
Snelling, Twin Cities, MN 55111

U.S. Fish and Wildlife Service, Wildlife
Resources, Richard B. Russell Federal
Bldg.. 75 Spring Street, Atlanta, GA
30303

U.S. Fish and Wildlife Service, Wildlife
Resources, One Gateway Cenler,
Suite 700, Newton Corner, MA 02158

U.S. Fish and Wildlife Service, Wildlife
Resources, 134 Union Blvd.,
Lakewood, CO 80225

SUPPLEMENTARY INFORMATION: The draft
CCP/EIS for the Yukon Flats National
Wildlife Refuge was developed by the
U.S. Fish and Wildlife Service,
Department of the Interior, to fulfill the
requirements of section 304 of ANILCA
relating lo preparation of comprehensive
conservation plans and the requirements
of section 1317{a) of ANILCA and
section 3{d) of the Wilderness Act
relating to general wilderness suitability
review of non-wilderness refuge lands.

Major issues addressed by the plan
include management of fish and wildlife
populations and habitals; sccess and
transportation; trapping; subsistance use
on the refuge; oil and gas development;
racreational use of the refuge; and
wilderness management,

The draft CCP/EIS describes five
alternatives for long-term management
of the refuge including one that would
continue current mansgement (the no
action alternative). The other four
allernatives cover a broad spectrum of
management emphasis, ranging from
maximum to minimum use of refuge
resources. A preferred allernative,
representing the FWS's preferred
management stralegy for the refuge, is
identified.

The plan also describes the general
wilderness suitability of 8.47 million
acres of non-wilderness refuge lands
under each managemen! alternative,

This complies with section 1317(a} of
ANILCA which requires the Secretary of
the Interior lo review, in accordance
with section 3(d) of the Wilderness Act,
all non-wilderness refuge lands in
Alaska as to their suitability for
preservation as wilderness and report
his/her recommendations to the
President by 1987.

The Notice of Intent to prepare the
CCP/EIS and Wilderness Review was
published in the September 2, 1982,
Federal Register, Other government
agencies and the general public
contributed to the development of this
draft CCP/EIS and Wilderness Review.

Duted: September 5, 1985,
Robert E. Gilmore,
Rogional Direclor.
[FR Doc. 85-21955 Filed 9-12-85: 8:45 am]
BILLING CODE 4310-55-M

Nationa! Park Service

Martin Luther King, Jr., National
Historic Site and Preservation District

Advisory Commission; Mesting

Notice is hereby given in accordance
with the Federal advisory Commission
Act that a meeting of the Martin Luther
King. Jr., Nattonal Historic Site Advisory
Commission will be held at 10:30 a.m. on
Monday, October 7, 1985, al The Martin
Luther King. [r., Center for Non-Violent
Social Change, Inc., Freedom Hall, Room
261, 449 Auburn, Avenue, NE., Allanta,
Georgia 30312.

The purpose of the Martin Luther
King, Jr., Nationa! Historic Site Advisory
Commission is to consull with the
Secretary of the Interior on matters of
planning, development and
udministration of the Martin Luther
King, Jr.. National Historic Site. The
purpose of this meeting will be to update
the Commission on park planning and
operations. A presentation of the final
recommendations for the Development
Program/Advisory Commission Study
will be made.

The members of the Adviso.y
Commission are as follows:

Mr. William Allison, Chairman,
Mr. John H. Calboun, Jr.
Dr. Elizabeth A. Lyon
Mr. C. Randy Homphrey
Mrs. Christine King Farris
ir, Handy Johnson, Jr.
Mr, Jumes Pattemmon
Mrs. Freddye Scarborough Henderson
Mes, Millicent Dobbs Jordan
Mr. John W. Cox
Reverend joseph L. Roberts, |r.
Mrs. Coretta Scott King, Ex-Officio Member
Director, National Park Service, Ex-Officlo
Member
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The meeting will be open to the
public: however., facilities and space for
accommodating members of the public
are limited. Any member of the public
may file with the Commission a written
statement concerning the matters to b
discussed. -

Persops wishing further information
concerning the meeting or who wish to
submit written statements may contact
Randolph Scolt, Superintendent, Martin
Luther King, Jr., National Historic Site,
522 Auburn Avenue, NE., Atlanta,
Georgia 30312; Telephone 404/221-5180.
Minutes of the meeting will be available
approximately 4 weeks after the
meeting.

Dated: September 3, 1985,

Robert M. Baker,

Regional Director Southeast Region,

|FR Doc: 85-21941 Filed 8-12-85; 6:45 am|
BILLING COUE 4210-70-M

—

INTERSTATE COMMERCE
COMMISSION

Intent To Engage in Compensated
Intercorporate Hauling Operations

This s to provide notice as required
by 49 U.S.C. 10524(b}(1) that the named
corporations intend to provide or use
compensated intercorporate hauling
operations as authorized in 49 U.S.C.
10524(b).

1. Parent corporation and address of
principal office: Nestlé Holdings, Inc.,
©/o Nestlé Enterprises, Inc., 5757 Harper
Road, Solon, Ohio 44139 (a Delaware
corporation).

2. Wholly owned subsidiaries {and
their respective divisions and
subsidiaries) which will participate in
the operations and their respective
states of incorporation:

a. Carnation Company, 5045 Wilshire
Boulevard. Los Angeles, CA 90036 (a
Delaware corporation). Camation
Company includes certain divisions who
operate under the names of Trenton
Foods Division. Seaboard Carton
Division, and Herff Jones Division.

In addition, wholly owned
subsidiaries of Carnation Company
include:

(1) Dayton Reliable Tool And Mig.
Co., Inc., 618 Greenmont Blvd., Dayton,
Ohio 45419 (an Ohio corporation);

{2) Contadina Foods, Inc., 5045
Wilshire Boulevard, Los Angeles, CA
90035 (a Delaware corporation):

(3) Carnaco Transport, Inc., 5045
Wilshire Boulevard, Los Angeles, CA
90036 (a Delaware corporation).

b. Nestlé Foods Corporation, 100
Bloomingdale Road, White Plains, NY
10506 {a New Yark corporation), In

addition, wholly owned subsidiaries of
Nestlé Foods Corporation include:

(1) Cain's Coffee Co.. 13131 Broadway
Ext., Oklahoma City, Oklahoma 73114 (a
Delaware corporation); and

(2) Paul F, Beich Company, 101 South
Lumber Street, Bloomington, lllinois
61071 {an lllinois corporation).

¢. Stouffer Foods Corporation, 5750
Harper Road, Solon, OH 44139 (a
Pennsylvania corporation).

d. Beech-Nut Nutrition Corporation,
1035 Virginia Drive, Fort Washington,
PA (a Delaware corporation),

e. Hills Bros. Coffee, Inc., Two
Harrison Street, San Francisco, CA
94105 (a Delaware corporation),

f. Libby, McNeill & Libby, Inc.. 200
Michigan Avenue, Chicago, IL 60604 (a
Delaware corporation). In addition,
wholly owned subsidiaries of Libby,
McNeill & Libby, Inc. include: (1) Libby's
Fresh Food Company, 300 East
Crittenden Boulevard, Groveland, FL
32736 (a Delaware corporation).

1. Parent Corporation and Address of
Principal Office:

Cooper Industries, 1st City Tower, 1001
Fannin Street, P.O. Box 4446, Houston,
Texas 77210
2. Wholly-owned subsidiaries which

will participate in the operations

principal address and state(s) of
incarporation:

McGraw Edison Company, 420 Rouser
Road, Airport Office Park, Building
No. 3, Caraopolis, Pennsylvania 15108,
P.O. Box 2850, Pittsburgh,
Pennsylvania 15230-2900,
Incorporated in Pennsylvania

Divisions of McGraw Edison Company

Bussman Division, Ellisville, Missouri,
P.O. Box 14460, St. Louis, Missouri
63178

Halo Lighting Division, 400 Busse Road,
Elk Crove Village, Illinois 60007

Onan Corporation, 1400-73rd Avenue,
NE., Minneapolis, Minnesota 55432,
Incorporated in Minnesota
1. The parent corporation and

principal office is Gallipolis Parts

Warehouse, Inc., 210 Upper River Road,

Gallipolis, Ohio 45631.

2. Listed below are wholly-owned
subsidiaries which will participate in the
operations:

Suste of

Name of corporation incorporation

Galpotis Parts Warehouse, inc, D/8/A
Undod Agtomotive Warehouse

Gafpohs Parts Warenouse, Inc., D/B/A
Cantral Oteo Parts Warohouse

West Viigna
Otvo

James H. Bayne,

Secretary.

|FR Doc. 85-22100 Filed 8-12-85; 8:45 am)|
BILLING CODE 7035-01-M

DEPARTMENT OF JUSTICE

Attorney General's Commission on
Pornography; Open Meeting

In accordance with the Federsl
Advisory Commiltee Act, Pub. L. 92463,
the Department of Justice announces the
following meetings and hearings of the
Attorney General's Commission on
Pornography.

Meeting

Date and time: October 15, 1885, 7:30
p.m.~10:30 p.m.

Place: Hall of Administration, ERC
Room 374, 500 West Temple, Los
Angeles, California 90012

Status: Open to the public

Matters to be considered:
Discussion of (1) Issues and

methodology to be utilized, (2)
Previous hearings and evidence
received and (3) Any other relevant
malters

Hearing

Date and time: October 186, 1985, 8:30
a.m.=7:30 p.m.

Place: Board of Supervisors: County of
Los Angeles—Hearing Room, Hall of
Administration, Room 381, 500 West!
Temple, Los Angeles, California 80012

Status: Open to the public

Matters to be considered:

8:30 a.m., Opening of Fourth Public
Hearing—Welcoming remarks:

8:40 a.m.~12;30 p.m., Testimony of
witnesses and examination by
Commissioners; 1:30 p.m.~7:30 p.m.,
Testimony of witnesses and
examination by Commissioners

Meeting

Date and time: October 186, 1985, 8:00
p.m.~10:00 p.m.

Place: Hall of Administration, ERC
Room 374A, 500 West Temple, Los
Angeles, California 90012

Status: Open to the public

Matters to be considered:

Discussion of (1) Issues and
methodology to be utilized, {2) Previous
hearings and evidence received, (3)
Review of alleged obscene and
pornographic material and (4) Any other
relevant matlers.

Hearing

Date and time: October 17, 1985, §:30
a.m~7:30 p.m.
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Place: Board of Supervisors: County of
Los Angeles—Hearing Room, Hall of
Administration, Room 381, 500 West
Temple, Los Angeles, California 00012

Status: Open to the public

Matters to be considered at meoting:
8:30 a.m.~12:00 noon, Testimony of

witnesses and examination by
Commissioners; 1:30 p.m.-7:30 p.m.,
Testimony of witnesses and
examination by Commissioners. Al
the conclusion of the last witness'
testimony, the Commission may
conduct a meeting

Matters to be considered at meeting:
Discussion of (1) Issues and

methodology to be utilized, (2) Previous

hearings and evidence received, (3)

Review of alleged obscene and

pornographic material and (4) Any other

relevant maltters.

The meetings and hearings will be
open to the public, and written
comments may be submitted regarding
relevant issues. Approximately 400 seals
will be available for the public
(including 40 seats reserved for media
representatives) on a first-come, first-
served basis al the meetings and
hearings on October 15, 16 and 17, 1985.

Copies of minutes will be available
upon request, at the actual cost of
duplication, 60 days after the final
hearing on October 17, 1985,

Contact person for more information:
Alan E. Sears, Executive Director,
Attarney General's Commission on
Pornography, Room 1018, HOLC
Building, Department of Justice, 320 First
Street, NW., Washington. D.C. 20530,
(202) 724-7837.

Henry Hudson,

Comavission Chairman,

[FR Doc. #5-21882 Filed 0-12-85; 8:45 um|

DILLING CODE 4410-01-M

Otfice of Juvenile Justice and
Delinquency Prevention

National Conference of Member
Representatives from State Advisory
Groups; Meeting

AGENCY: Office of Juvenile Justice and
Delinguency Prevention. Justice.
ACTION: Nolice of Advisory Commitice
meeting.

SUMMARY: This notice sels forth the
schedule for the forthcoming meeting of
the National Conference of Member
Representatives from State Advisory
Groups. Notice of the meeting is
required by the Federal Advisory
Committee Act.

DATE: Sunday, September 29, 4:00-7:00

p.m.; Tuesday, October 1, 4:15-7:00 p.m.;

* Wednesday, October 2, 10:30-11:00 a.m.

ADDRESS: Pittsburgh Hilton, Cateway
Center, Pittsburgh, Pennsylvania.

SUPPLEMENTARY INFORMATION: The
National Conference of Member
Representatives from State Advisory
Groups (Conference) will meet during
the “1985 National Conference of State
Juvenile Justice Advisory Groups” held
from September 29, 1985 to October 2,
1985 at the Pittsburgh Hilton, Gateway
Center, Pittsburgh, Pennsylvania.

The 1885 National Conference is
sponsored by the Office of Juvenile
Justice and Delinquency Prevention
(OJJDP) and the National Coalition of
State Juvenile Justice Advisory Groups.
The National Conference will provide
altendees with an opportunity to hear
expert speakers in the field of juvenile
justice, attend panel sessions on
contemporary issues in juvenile justice,
and examine critical issues through in-
depth workshops in such areas as: jail

removal and detention; missing children;

status offenders and runaways;
minorities in the juvenile justice system;
and delinquency prevention. Additional
sessions and workshops will also be
held.

in the course of the National
Conference, the National Conference of
Member Representatives from State
Advisory Groups, an advisory
committee established pursuant to
3{2)(A) of the Federal Advisory
Committee Act (5 U.S.C. App. 2) will
meel to carry out its advisory functions
under Section 241(f)(3) and (4) of the
Juvenile Justice and Delinquency
Prevention Act of 1974, as amended.
These sessions, which will be open to
the public, are scheduled at the above
listed dates times.

FURTHER INFORMATION: For further
information regarding the 1985 National
Conference, please contact Marion
Mattingly, Conference Coordinator, at
(202) 547-6340. For information specific
to the advisory committee function of
the Conference, please contact Sharon
Wagner, Office of Juvenile Justice and
Delinquency Prevention, U.S.

Depurtment of Justice, Washington, D.C,

20531 (202/724-7751).

Dated: September 10, 1985.
Alfred S. Regnery,
Administrotor. Office of Juveaile Justice aud
Delinquency Prevention.
[FR Doc. 85-22022 Filed 9-12-85; 8:45 am|
BILLING COOE 4410-18-M

DEPARTMENT OF LABOR

Employment and Training
Administration

[TA-W-13,054]

Amstar Corp., Spreckels Sugar
Division, Factory No. 1, Spreckels, CA;
Further Determination on Remand

Pursuant to the U.S. Court of
International Trade remand in Sugar
Workers Union #180 v, Donovan
(USCIT No. 83-3-00346) ordering that
the Department conduct a survey of
Amstar's Spreckels Sugar Division's
customers in order to determine the
extent to which sugar imports
contributed importantly to worker
separations at the Spreckels Sugar
Division's Factory No. 1 at Spreckels,
California, the Department makes the
following further determination.

The Department moved that the Court
remand the instant case to the
Department so that the Department
could accomplish a more comprehensive
investigation. The initial investigation,
published in the Federal Register on
August 27, 1982 (47 FR 37979), did not
include a customer survey or sales and
production data.

On remand, the Department obtained
production and sales data for the
Spreckels plant and sales data for the
Spreckels Sugar Division for 1980, 1981
and 1982 plus a listing of the top major
accounts of the Spreckels Sugar
Division. The data showed that the
Spreckels plant had increased
production and sales in 1981 compared
to 1880 before closing in mid-1982. These
findings show that the Spreckels
workers did not meet the decreased
production or sales criterion in 1981.

The Department's survey of Spreckels
Sugar Division’s customers showed that
the respondents to the survey, as a
group, had a greater purchase reduction
from the Spreckels Sugar Division in
1982 than the Spreckels Sugar Division
had a decline in sales for 1982. The
survey also revealed that none of the
respondents imported sugar in 16880,
1981 or 1982. Over half of the customers
reporting were industrial customers and
nearly all df these reported the use of
HFCS in their products. Several of the
industrial respondents reported that
they switched from domestic sugar to
HFCS during the survey period and
others had implemented the shift to
HFCS a year or so before the
Department’s initial investigation.

The Spreckels plant closed, according
to company officials, because of the high
cost of transporting sugar beets from the
growers to the refinery. Also, fewer
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sugar beet growers remained in the
Salinas, California area as they began o
shift their acreage from sugar beets to
other more profitable cash crops.

Conclusion

After reconsideration, 1 reaffirm the
original denia! of eligibility to apply for
adjustment assistance for former
workers at Amstar Corporation,
Spreckels Sugar Division's Factory No. 1
at Spreckels, California.

Signed at Washington, D.C., this 5th day of
September 1985.

Robert O. Deslongchamps,

Director, Office of Legislation and Actuvarial
Services, UIS.

[FR Doc. 21997 Filed 9-12-85; 8:45 am}
BILLING CODE 4510-30-M

Mine Safety and Health Administration
[Docket No. M-85-87-C)

A.A. & W. Coals, Inc,; Petition for
Madification of Application of
Mandatory Safety Standard

AA. & W. Coals, Inc,, Box 392,
Pikeville, Kentucky 41501 has filed a
pelition to modify the application of 30
CFR 75.1710 (cabs and canopies) to its
No. 15 Mine (LD, No. 15-15185] located
in Pike County, Kentucky. The petition is
filed under section 101(c) of the Federal
Mine Safety and Health Act of 1977,

A sumary of the petitioner's
statements follows:

1. The petition concerns the
requirement that cabs or canopies be
installed on the mine’s electric face
equipment.

2. The No. 15 Mine is in the No, 2
Elkhorn Seam ranging from 44 to 50
inches in height, with consistent
ascending and descending grades
creating dips in the coal bed.

3. Petitioner states that use of a
canopy on the mine's equipment would
result in a diminution of safety for the
miners affected because the canopy will
reatrict the operator's seating position
and limit the operator’s visibility,
increasing the chances of an accident.

4. For these reasons, petitioner
requests a modification of the standard.

Request for Comments

Persons interested in this petition may
furnish written comments, These
comments must be filed with the QOffice
of Standards, Regulations and
Variances, Mine Safety and Health
Administration, Room 627, 4015 Wilson
Boulevard, Arlington, Virginia 22203. All
comments must be postmarked or
received in that office on or before
Ocrober 15, 1985. Copies of the petition

are available for inspection at that
address,

Dated: September 4, 1985,
Patricia W. Silvey,
Director, Office of Stundards, Regulations
and Variances.
{FR Doc. 85-21988 Filed 9-12-85; 845 am|
BILLING CODE 4510-43-M

|Docket No. M-85-17-M)

American Gilsonite Co.; Petition for
Modification of Application of
Mandatory Safety Standard

American Gilsonite Company, 1150
Kennecott Building, Salt Lake City, Utah
84133 has filed a petition to modify the
application of 30 CFR 57.19056
{automatic hoist) to its E-29 Shaft of its
No. 30 Mine (LD. No. 42-01781) located
in Uintah County, Utah. The petition is
filed under section 101(c) of the Federal
Mine Safety and Health Act of 1977,

A summary of the petitioner’s
statements follows:

1. The petition concerns the
requirement that when automatic
hoisting is used, a competent operator of
the hoist shall be readily available at or
near the hoisting device while any
person is underground.

2. The No. E-30 mine is approximately
1000 feet west of the E-29 mine. There
are four passageways between the two
shafts at various levels and there s an
underground mine phone in the E-29
mine which is connected to the E-30
hoist house system.

3. The hoist has been equipped with
extra safety devices in addition to those
incorporated in its design, and operates
under limited and controlled conditions,
Extra communications equipment for the
underground miners has been provided
to arrange for prompt assistance from
underground personnel in the event of a
hoist malfunction or emergency.

4. As an alternate method of
compliance, petitioner proposes that in
the event of an emergency or hoist
failure, the miners can exit the
conveyance at any point in the shaft and
either call for assistance, climb the
manway to the surface, or walk along
one of the four passageways between
the E-29 mine and the E-30 mine and
gain access to the conveyance there for
hoisting to the surface.

5. Petitioner states that the proposed
alternate method will provide the same
degree of safety for the miners affected
as that afforded by the standard.

Request for Comments

Persons interested in this petition may
furnish written comments. These
commanls must be filed with the Office

of Stanidrds, Regulations and
Variances, Mine Safely and Health
Administration, Room 627, 4015 Wilson
Boulevard, Arlington, Virginia 22203. All
commi 115 must be postmarked or
received in that office on or before
October 15, 1985. Copies of the petition
are available for inspection at that
addrass,

Dated: September 4, 1985,
Patricia W. Silvey,

Diroctor, Office of Standards, Regulations
and Variances,

[FR Doc. 8521989 Filed 9-12-85; 8:45 um)
BILLING CODE 4510-43-M

[Docket No. M-85-94-C)

J.J.G. Coal Co.; Petition for
Modification of Application of
Mandatory Safety Standard

J.J.G. Coal Company, 523 East Markel
Street, Williamstown, Pennsylvania
17098 has filed a petition to modify the
application of 30 CFR 75.301 (air quality,
quantity, and velocity) to its Whites
Vein Slope (LD. No. 36-06815) located in
Dauphin County, Pennsylvania. The
petition is filed under section 101(c) of
the Federal Mine Safety and Health Act
of 1977,

A summary of the petitioner's
stalements follows:

1. Air sample analysis history reveals
that harmful quantities of methane are
nonexistent in the mine, which also has
no history of an ignition, explosion, mine
fire or harmful quantities of carbon
dioxide and other noxious or poisonous
gases.

2. Mine dust sampling programs have
revealed extremely low concentrations
of respirable dust.

3. Extremely high velocities in small
cross sectional areas of airways and
manways required in friable Anthracite
veins for control purposes, particularly
in steeply pitching mines, present a very
dangerous flying object hazard to the
miners and cause extremely
uncomfortable damp and cold
conditions in the mine.

4. As an alternate method, petitioner
proposes that:

a. The minimum quantity of sir
reaching each working face by 1,500
cubic feet per minute;

b. The minimum quantity of air
reaching the last open crosscul in any
pair or set of developing entries be 5,000
cubic feet per minute; and

¢. The minimum quantity of air
reaching the intake end of a pillar line
be 5,000 cubic feet per minute, and/or
whatever additional quantity of air that
may be required in any of these areas to
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maintain a safe and healthful mine
atmoshpere.

5. Petitioner states that the proposed
alternate method will provide the same
degree of safety for the miners affected
as that afforded by the standard.

Request for Comments

Persons interested in this petition may
furnish written comments. These
comments mus! be filed with the Office
of Standards, Regulations and
Variances, Mine Safety and Health
Administration, Room 627, 4015 Wilson
Boulevard, Arlington, Virginia 22203. All
comments must be postmarked or
received in that office on or before
October 15, 1985. Copies of the petition
are available for inspection at that
address.

Dated: September 4, 1985,
Patricla W. Silvey,

Director, Office of Standards, Regulotions
and Varionces.

[FR Dog. 85-21990 Filed 8-12-85; 8:45 am|
BILLING CODE 4510-43-M

[Docket No. M-85-93-C|

Littie Mining, Inc.; Petition for
Modification of Application of
Mandatory Safety Standard

Little Mining, Inc., P.O. Box 600,
Wheelwright, Kentucky 41619 has filed a
petition to modify the application of 30
CFR 751101 (deluge-type water sprays,
foam generators; main and secondary
belt conveyor drives) to its No. 1 Mine
(LD. No. 15-14724) located in Floyd
County, Kentucky. The petition is filed
under section 101{c) of the Federal Mine
Safety and Health Act of 1977,

A summary of the petitioner's
statements follows:

1. The petition concerns the
requirement that deluge-type water
sprays be installed at main and
secondary belt conveyor drives.

2, As an alternale method, petitioner
states that a flame-resistant belt
conveyor with a switch to prevent
slippage is used. The entire belt is damp
to wet and there is a fire sensor system
installed for the belt conveyor. A miner
1s assigned to watch and service the belt
drive and two-way communication
exists.

3. For these reasons, petitioner”
requests a modification of the standard.

Request for Comments

Persons interested in this petition may
furnish written comments. These
comments must be filed with the Office
of Standards, Regulations and
Variances, Mine Safety and Health
Administration, Room 627, 4015 Wilson

Boulevard, Arlington, Virginia 22203. All
comments must be postmarked or
received in that office on or before
October 15, 1885. Copies of the petition
are available for inspection at that
address.

Dated: September 8, 1985,
Patricia W, Silvey,
Director, Office of Standards, Regulations
ond Voriances.
[FR Doc. 85-21991 Filed 9-12-85 8:45 am)
BILLING CODE 4510-43-M

[Docket No. M-85-92-C)

Marion Fuels, Inc.; Petition for
Modification of Application of
Mandatory Safety Standard

Marion Fuels, Inc., P.O. Box 154,
Wyatt, West Virginia 26463 has filed a
petition to modify the application of 30
CFR 75.503 (permissible electric face
equipment; maintenance) to its No. 1
Mine (1.D. No. 46-05503) located in
Harrison County, West Virginia. The
petition is filed under section 101(c) of
the Federal Mine Safety and Health Act
of 1977,

A summary of the petitioner's
statements follows:

1. The petition concerns the use of a
locked padlock to secure battery plugs
to machine-mounted battery receptacles
on permissible, mobile, battery-powered
machines.

2. As an alternate method, petitioner
proposes to use spring-loaded metal
locking devices, each consisting of a
fabricated metal bracket and a metal
locking device, in lieu of padlocks to
secure battery plugs to machine-
mounted battery receptacles on
permissible, mobile, battery-powered
machines. The metal locking device will
be designed, installed and used to
prevent the threaded rings securing the
battery plugs to the battery receptacles
from unintentionally loosening. The
fabricated metal brackets will be
securely attached to the battery
receptacles to prevent accidental loss of
the brackets. The locking device will be
securely attached to the brackets to
prevent accidental loss of the locking
device.

3. Petitioner states that the spring-
loaded metal locking devices will be
easier to maintain than padlocks
because there are no keys to be lost and
dirt cannot get into the workings as with
a padlock.

4. Operators and maintenance
personnel of permissible, mobile,
battery-powered machines affected by
this modification will be trained in the
proper use of the locking device, trained
in the hazards of breaking battery-plug

connections under Joad, and trained in
the hazards of breaking battery-plug
connections in areas of the mine where
electric equipment is required to be
permissible.

5. For these reasons, petitioner
requests a modification of the standard.

Request for Comments

Persons interested in this petition may
furnish written comments. These
comments must be filed with the Office
of Standards, Regulations and
Variances, Mine Safety and Health
Administration, Room 627, 4015 Wilson
Boulevard, Arlington, Virginia 22203. All
comments must be postmarked or
received in that office on or before
October 15, 1985. Copies of the petition
are available for inspection at that
address.

Dated: September 6, 1985.
Patricia W. Silvey,

Director, Office of Standords, Regulotions
and Variances.

[FR Doc. 85-21992 Filed 8-12-85; 8:45 am]
BILLING CODE 4510-43-M

|Docket No. M-85-102-C]

McDaniel Mining Company, Inc.;
Petition for Modification of Application
of Mandatory Safety Standard

McDaniel Mining Company, Inc.,
Drawer C, Cool Ridge, West Virginia
25825 has filed a petition to modify the
application of 30 CFR 75.305 (weekly
examinations for hazardous conditions)
to its No. 3 Mine (LD, No. 46-01297)
located in Fayette County, West
Virginia. The petition is filed under
section 101(c) of the Federal Mine Safety
and Health Act of 1977,

A summary of the petitioner's
statements follows:

1. The petition concerns the
requirement that return air courses be
examined in their entirety on a weekly
basis.

2. Accumulation of water in the
travelway to the separation stoppings
between Mine Nos. 2 and 3 makes it
impossible to make preshift
examinations in that area. Petitioner
states that no methane is being liberated
in the affected area.

3. As an alternate method, petitioner
proposes to establish a check point
station at the affected area where
methane and air quantity readings will
be made by a certified person. Access to
and from the check point station will be
kept in a travellable and safe condition.
A date board will be located at the
station for the certified person to record
the results of all readings taken, and a
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record will be kept in a book at the main
office.

4. For these reasons, petitioner
requests a modification of the stundard.

Request for Comments

Persons interested in this petition may
furnish written comments. These
comments must be filed with the Office
of Standards, Regulations and
Variances, Mine Safety and Health
Administration, Room 627, 4015 Wilson
Boulevard, Arlington, Virginia 22203. All
comments must be postmarked or
received in that office on or before
October 15, 1985. Copies of the petition
are available for inspection at that
address.

Dated: September 6, 1985,
Patricia W. Silvey,

Director, Office of Standards, Regulutions
and Variances.

|FR Doc. 85-21983 Filed 9-12-85; 8:45 am|
BILLING CODE 4510-43-M

|Docket No. M-85-110-C)

Nemacolin Mines Corp.; Petition for
Modification of Application of
Mandatory Safety Standard

Nemacolin Mines Corporation, 1600
West Carson Street, Pittsburgh,
Pennsylvania 15263 has filed a petition
to modify the application of 30 CFR
75.301 (air quality, quantity, and
velocity) to its Nemacolin Mine (L.D. No.
36-00904) located in Greene Counly,
Pennsylvania. The petition is filed under
section 101(c) of the Federal Mines
Safety and Health Act of 1977,

A summary of the petitioner's
statements follows:

1. The petition concerns the
requirement that all active workings be
ventilated by a current of air containing
not more than 0.5 volume per centum of
carbon dioxide and not less than 19.5
volume per centum of oxygen.

2, As an alternate method, petitioner
proposes to modify the air quality
requirements of 18,5 volume per centum
of oxygen and 2.5 volume per centum of
carbon dioxide in the Number 2 Fan-
North Split.

3. In support of this request, petitioner
states that:

a. The air in the Number 2 Fan-North
Split comes from a gob area and is not
used to ventilate a working section;

b. The only personnel going to the
arca are Certified Mining Examiners, an
Assistant Mine Foreman or the Mine
Foreman; and

¢. Personnel making the weekly
examination carry a flame safety lump,
# methane detector, and a visual audible

oxygen indicator which has an audible
alarm for low oxygen.

4. At present, the No. 2 Fan is a return
air fan only; there is no intake air. This
fan acts as a return air fan/bleeder fan
for more than 2300 acres of mined-out
workings. The highes! percentage of
methane that has been detected is 0.3%

5. For these reasons, petitioner
requests a modification of the standard.

Request for Comments

Persons interested in this petition may
furnish written comments. These
comments must be filed with the Office
of Standards, Regulations and
Variances, Mine Safety and Health
Administration, Room 627, 4015 Wilson
Boulevard, Arlington, Virginia 22203. All
comments must be postmarked or
received in that office on or before
October 15, 1985. Copies of the petition
are available for inspection at that
address.

Dated: September 4, 1985,
Patricia W. Silvey,

Director, Office of Standards, Regulations
and Variances.

[FR Doc. 85-21094 Filed 9-12-85; 8:45 am)
BILLING CODE 4510-43-M

| Docket No. M-85-95-C)

Piateau Mining Co.; Petition for
Modification of Application of
Mandatory Safety Standard

Platesu Mining Company, P.O.
Drawer PMC, Plateau, Utah 84501 has
filed a petition to modify the application
of 30 CFR 75.305 (weekly examinations
for hazardous conditions) to its Star
Point No. 2 Mine (LD. No. 42-00171)
located in Carbon County, Utah. The
petition is filed under section 101(c) of
the Federal Mine Safety and Health Act
of 1977.

A summary of the petitioner's
statements follows:

1. The petition concerns the
requirement that weekly examinations
for hazardous conditions be made in the
return of each split of air where it enters
the main return and in at least one entry
of each intake and return air course in
its entirety.

2. Petitioner seeks a modification of
the standard as it applies to longwall
operations in the mine's 7th Left
Tailgate Entry, Petitioner states that
application of the standard would result
in a diminution of safety for those
miners required to travel the entry.
Despite the installation of extensive roof
support in the tailgate entry, the area is
unsafe to travel due to deteriorating roof
conditions.

3. As an alternate method, petitioner
proposes that:

fa) The primary (intake) and
secondary (beltline) escapewayvs will be
maintained in travelable condition at all
times;

{b) The longwall tailgate entry will be
examined at the longwall fuce and
ventilation will be evaluated for
hazardous conditions on each preshift
examination, The tailgale entry will be
examined at the junction with the main
returns, and ventilation will be
evaluated for hazardous conditions on
each preshift examination,
Measurements for air volume, methane
content, oxygen deficiency, and carbon
monoxide levels will be taken with
approved devices. Any hazardous
conditions found will be corrected
before production is begun;

(c) A date board or book will be
maintained at each evaluation point
with the date, time and initials of the
person making the evaluation. The
results of each evaluation will be
recorded in & book kepl at each station
and on the surface;

{d) A rock dusting unit has been
installed on the last tailgate shield. This
duster will be run continually during
coal mining to prevent accumulations of
float coal dus! in the tailgate entry:

(e} Persons will not be allowed to
enter the tailgate entry while the
longwall is in operation;

(f) Six self-contained self-rescuers will
be stored at the longwall tailgate and six
will be stored at the midpoint of the
longwall face; and

{8) This plan will remain in effect for
the duration of the longwall panel using
the 7th Left tailgate entry.

4. Petitioner states that the proposed
alternate method will provide the same
degree of safety for the miners affected
as that afforded by the standard,

Request for Comments

Persons interested in this petition mey
furnish written comments. These
comments must be filed with the Office
of Standards, Regulations and
Variances, Mine Safety and Health
Administration, Room 627, 4015 Wilson
Boulevard, Arlington, Virginia 22203. All
comments must be postmarked or
received in that office on or before
October 15, 1985. Copies of the petition
are available for inspection at that
address.

Dated: September 4, 1985,
Patricia W. Silvey,

Director, Office of Standards, Regulations
and Variances.

[FR Doc. 85-21995 Filed 9-12-85; 8:45 am|
BILLING CODE 4510-43-M
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[Docket No. M-85-75-C| NATIONAL AERONAUTICS AND NATIONAL FOUNDATION ON THE
Youghiogheny and Ohio Coal Co.; SPACE ADMINISTRATION ARTS AND THE HUMANITIES
Petition for Modification of Application [Notice 85-60]
of Mandatory Safety Standard NASA Advi Council (NAC), Spac Dance Advisory Panel,
Youghiogheny and Ohio Coal prwmvm mkm Choreographers Fellowship Section;
Company, P.O. Box 1000, St. Clairsville,  (SAAC); Meeting Meeting

Ohio 43950 has filed a petition to modify
the application of 30 CFR 75.326 (air
courses and belt haulage entries) to its
Nelms No. 2 Mine (L.D. No. 33-00968)
located in Harrison County, Ohio. The
petition is filed under section 101{c) of
the Federal Mine Safety and Health Act
of 1977.

A summary of the petitioner's
statements follows:

1. The petition concerns the
requirement that intake and return air
courses be separated from belt haulage
eniries.

2. Petitioner states that high horizontal
roof pressures have resulted in
additional roof support systems being
installed in the entries, such as cribs,
cross bars, roof trusses, and additional
posts. These additional roof supports
increased the resistance to air flow,
thereby limiting the air volume which
can be coursed through the air entries.

3. As an alternate method, petitioner
proposes to use air in the belt haulage
entries to assist in ventilating the active
working places, in lieu of venting air
into the return air course. Due to the
large quantity and unpredictabitity of
the flow rate of methane, an increased
amount of air by using the belt haulage
entry for intake air would improve
ventilation of the working places. An
approved Carbon Monoxide (CO) Belt
Fire Detection System will also be used.

4. Petitioner states that the proposed
alternate method will provide the same
degree of safety for the miners affected
as that afforded by the standard.

Request for Comments

Persons interested in this petition may
furnish wrilten comments. These
comments must be filed with the Office
of Standards, Regulations and
Variances, Mine Safety and Health
Administration, Room 627, 4015 Wilson
Boulevard, Arlington, Virginia 22203. All
comments must be postmarked or
received in that office on or before
October 15, 1985, Copies of the petition
are available for inspection at that
address.

Datad: September 4, 1045,

Patricia W. Silvey,

Director, Office of Standards Regulations and
Variances.

|FR Doc. B5-21996 Filed 9-12-85; 8:45 amj
BILLING CODE 4510-43-M

AGENCY: National Aeronautics and
Spuce Administration.

ACTION: Notice of meeting.

SUMMARY: In accordance with the
Federal Advisory Committee Act, Pub.
L. 92-463, as amended, the National
Aeronautics and Space Administration
announces a forthcoming meeting of the
NASA Advisory Council, Space
Application Advisory Committee,
Informal Advisory Subcommittee on
Microgravity Science and Applications.

DATE AND TIME: September 23, 1985, 8:30
a.m. to 4:30 p.m,

ADDRESS: National Aeronautics and
Space Administration, Room 268, 600
Independence Avenue, SW.,
Washington, DC 20546.

FOR FURTHMER INFORMATION CONTACT:
Dr. Dudley G. McConnell, Code E,
National Aeronautics and Space
Administration, Washington, DC 20546
(202/453-1420).
SUPPLEMENTARY INFORMATION: The
Informal Advisory Subcommittee on
Microgravity Science and Applications
will meet to discuss the further
development of a constitutency for
microgravity research. The meeting must
be held at this time in order to formulate
a report for the NASA Associate
Administrator for Space Science and
Applications which is to be presented at
the meeting of the NAC Space
Applications Advisory Committee on
October 1-2, 1985. The Subcommittee is
chaired by Dr. Robert F. Sekerka and is
composed of 7 members. The meeting
will be closed to the public, During this
meeting the Committee will discuss and
evaluate candidates being considered
for membership. Throughout this
meeting, the qualifications of candidates
will be candidly discussed and
appraised. Since the meeting will be
concerned throughout with matters
listed in 5 U.S.C. 552b{c](6), it has been
determined that it should be closed to
the public.

Type of meeting: Closed.

Dated: September 9, 1885,
Richard L. Daniels,

Deputy Director, Logistics Management and
Infarmation Programs Division, Office of
Manogement.

[FR Doc. 85-21806 Filed 9-12-85; #:45 am|
BILLING CODE 7510-01-M

Pursuant to section 10{a}(2) of the
Federal Advisory Committee Acl (Pub.
L. 92-463), as amended, notice is hereby
given that a meeting of the Dance
Advisory Panel (Choreographers
Fellowships Section) to the Natiopal
Council on the Arts will be held on
Monday, September 30, 1985 from 9:00
am-8:00 pm, Tuesday, Oclober 1, 1965
from 9:00 am-6:30 pm, Wednesday, »
October 2, 1985 from 9:00 am~9:00 pm
and Thursday and Friday, Octleber 3-4,
1985 from 9:00 am~6:00 pm in room MO-
7 of the Nancy Hanks Center, 1100
Pennsylvania Avenue, NNW.,
Washington, D.C. 20506,

If time permits, a portion of this
meeting will be open 1o the public on
Friday, October 4, 1885 from 4:00-6:00
pm to discuss policy issues.

The remaining sessions of this
meeting on September 30, 1985 from 9:00
am-8:00 pm, October 1, 1985 from 9:00
am-6:30 pm, October 2; 1985 from 9:00
am-9:00 pm, Octaber 3, 1985 from 9:00
um-6:00 pm and October 4, 1985 from
9:00 am-4:00 pm are for the purpose of
panel review, discussion, evaluation,
and recommendation on applications for
financial assistance under the National
Foundation of the Arts and the
Humanities Act of 1965, as amended,
including discussion of information
given in confidence to the agency by
grant applicants. In accordance with the
determination of the Chairman
published in the Federal Register of
February 13, 1980, these sessions will be
closed to the public pursuant to
subsection (c) (4), (8) and 9(b) of section
552b of Title 5, United States Code.

Further information with reference to
this meeting can be ohtained from Mr.
John H. Clark, Advisory Commilttee
Management Officer, National
Endowment for the Arts, Washington,
D.C. 20506, or call {202) 682-5433.

Dated: September 6, 1985,

Jobn H. Clark,

Directar, Office of Council and Pane!
Operations.

[FR Doc. 85-21966 Filed 9-12-85: 845 am}
BILLING CODE 7537-01-M
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NUCLEAR REGULATCRY
COMMISSION

[Docket 40-8027]

Finding of No Significant Impact;
Renewal of Source Material License
No. Sub-1010; Sequoyah Fuels Corp.,
(UF; Conversion), Gore, OK

The U.S. Nuclear Regulatory
Commission (the Commission) is
considering the renewal of Source
Material License No. SUB-1010 for the
continued operation of the Sequoyah
Fuels Corporation's (SFC) UF¢
conversion facility at Gore, Oklahoma.

Environmental Assessment

1Aentification of the Proposed Action:
The proposed action would allow SFC to
continue operation for another 5 years
essentially as it has been operated for
the past years. The SFC plant produces
high-purity UF¢ using uranium
concentrates (yellowcake) as the
slarting material. The manufacturing
process being used includes wet
chemical purification to convert
yvellowcake to pure uranium trioxide
followed by dry chemical reduction,
hydrofluorination, and fuorination
techniques to produce UF .

The Need for the Proposed Action:
The SFC UF¢ conversion plant is one of
only two such facilities in the United
States. (The other is at Metropolis,
Illinois.) The UF ¢ production is one
phase of the overall fuel cycle leading to
production of fuel elements for nuclear
reactors, Currently. the Sequoyah
facility supplies UF ¢ conversion services
for the commercial nuclear power
industry.

As long as the current demand for
uranium fuel continues, the UF ¢
production rate at either of the existing
facilities is not expected to decrease.
Denial of license renewal for the UF,
conversion activity at the Gore site
would require that similar activities
expend at the only other existing UF¢
facility or at a new site, Although denial
of renewal of the source material license
for this plant is an alternative available
to the NRC, it would be considered only
if significant issues of public health and
safety could be resolved to the
satisfaction of the regultory authorities
involved.

Environmental Impact of the Proposed
Action: The SFC facility at Gore,
Oklahoma, has been in operation since
1970. The overall production and impact
of this facility from past operations were
appraised by NRC in February 1975 and
October 1977 in the following
references: (1) U.S, Nuclear Regulatory
Commission, Final Environmental
Statement related to the Sequoyah

Uranium Hexafluoride Plant, Keer-
McKee Nuclear Corporation, Docket No.
40-8027, NUREG-75/007, February 1975;
and (2) U.S. Nuclear Regulatory
Commission, Environmental Impact
Appraisal by the Divisions of Fuel Cycle
and Material Safety, October 1977. No
significant modifications of the
production procedures have been made
since the previous environmental
assessment. For the current license
renwal action, the NRC staff has
determined that the scope of the
environmental assessment should
include: (1) Review the operation of the
facility during the recent license period
by comparing plant operation, effluent
releases, and environmemtal monitoring
data with license requirements or
premissible levels of environmental
contamination; (2) assess the impact on
the environment from continued
operation of the plant in its current
configuration; and (3) discuss the
alternatives to the proposed action as
required by Section 102(2)(E) of NEPA,
The Environmental Assessment
(NUREG-1157) applies only to the
renewal of the current license. The
radiological impacts of the SFC facility
were assessed by calculating the
maximum dose to the individual living
al the neares! residence and to the local
population living within an 80-km (50
mile) radius of the plant site. Based on
the past monitoring data, the NRC staff
had calculated the 50-year dose
commitments to the maximally-exposed
individual living at the nearest residence
(703 m NNE of the plant site); the
committed doses are: whole-body—0,9
mrem: bone—6 mrem; and lung—15
mrem. The doses are in compliance with
the 25 mrem limits set by the U.S,
Environmental Protection Agency for
the uranium fuel cycle facilities (40 CFR
Part 190). The collective whole-body
dose to the population within an 80-km
(50 mile) radius of the plant is 2.4 man-
rem which is only about 0.005 percent of
the population dose of 4.6 V 10 * man-
rem resulting from the natural
background radiation dose in the area.
For nonradiological air effluents, the
plant complies with the permit
requirements issued by the State pf
Oklahoma. For nonradiological liquid
effluents discharged to surface water,
SFC is subject to the Natonal Pollutant
Discharge Elimination System (NPDES)
permit issued by the EPA. Compliance
history for past years indicated that SFC
is geneally in compliance with the
NPDES permit except for a few
occasional short-term violations.
Therefore, the staff concludes that there
will be no signficant impacts associated
with the proposed action.

Agencies and Persons Consulted: The
NRC staff met with representatives of
the Oklahoma Water Resources Board
on May 3, 1983, and the staff also
contacted the Oklahoma State
Department of Health, Air Quality
Service.

Finding of No Significant Impact: The
Commission has determined not to
prepare an Environmental Impact
Statement for the proposed action.
Based upon the foregoing Environmental
Assessment (NUREG-1157), we
conclude that the proposed action will
not have a significant effect on the
quality of the human environment.

The Environmental Assessment
[(NUREG-1157) for the proposed action,
on which this Finding of No Significant
Impact is based, relied on the following
environmental documents: (1) Kerr-
McGee Nuclear Corporation, Sequoyah
Facility License Renewal Application,
License SUB-1010, Docket No. 40-8027,
September 1, 1982; (2) Kerr-McGee
Nuclear Corporation, Response to 1.S.
Nuclear Regulatory Commission's Site
Visit Information Request, July 11, 12,
and 20, and August 18, 1983; (3)
Sequoyah Fuels Corporation, Sequoyah
Facility License Renewal Application
(Revised), License SUB-1010, Docket No.
40-8027, October 1983; and (4)
Supplemental Environmental
Information from Sequoyah Fuels
Corporation in letter dated March 15,
1985.

The Environmental Assessment
(NUREG-1157) and the above
documents related to this proposed
action are available for public
inspection and for copying for a fee at
the NRC Public Document Room, 1717 H
Streel, NW., Washington, D.C., and at
the Local Public Document Room at the
Sallisaw City Library, 111 North Elm,
Sallisaw, Oklahoma. Copies of NUREG-
1157 may also be purchased by calling
{301) 492-9530 or by writing to the Public
Services Section, Division of Technical
Information and Document Control. U.S.
Nuclear Regulatory Commission,
Washington, D.C. 20555, or purchased
from the National Technical Information
Service, Department of Commerce, 5285
Port Royal Road, Springfield, Virginia
22161.

Dated ut Silver Spring, Maryland this 5th
day of September, 1985.

For the Nuclear Regulatory Commission.
W.T. Crow,

Acting Chief, Uranium Fuel Licensing Branch.
Division of Fue! Cycle and Material Sofety.
NMSS.

|FR Doc. 85-21881 Filed 9-12-85; 8:45 am|

BILLING CODE 7580-01-M
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|Docket No, 50-461A]

Illinois Power Co. et al.; Updated
Finding of No Significant Antitrust
Changes and Time for Filing Requests
for Reevaluation

The Director of Nuclear Reactor
Regulation has made a finding in
accordance with section 105¢(2) of the
Atomic Energy Act of 1954, as amended,
that no significant (antitrust) changes in
the licensees’ activities or proposed
activities have occurred subsequent to
the construction permit review of Unit 1
of the Clinton Power Station by the
Attorney General and the Commission.
The finding is as follows:

Section 1050{2) of the Atomic Energy Act of
1954, 4s amended, provides for an antitrust
review of an application for an operating
license if the Commission determines that
significant changes in the licensee’s activities
or proposed activities have occurred
subsequent to the previous construction
permit review, The Commission has
delegated the suthority to make the
“significant change" determination to the
Director, Office of Nuclear Reactor
Regulation. Based upon an examination of
the events since issuance of the Clinton 1 and
2 construction permits to the llinois Power
Company. the staffs of the Antitrust and
Economic Analysis Seation of the Site
Analysis Brunch, Office of Nuclear Reaclor
Regulation and the Antitrust Section of the
Office of the Executive Legal Director.
hereafter referred to as “staff.” have jointly
concluded, after consultation with the
Depariment of Justice, that the changes that
have occurred since the antitrust construction
permil review are not of the nature to require
a second antitrust review at the operating
licenge stage of the application.

In reaching this conclusion, the staff
considered the structure of the electric utility
industry in central and southern Winois, the
events relevant to the Clinton construction
permil review and the events that have
occurred subsequont to the construction
permil review and the initial no significant
change analyses.

The conclusion of the stuif's analysis is as
follows:

Stafl completed its initial antitrust
operating license review of the Clinton
Nuclear Power Station (Clinton} in February
of 1882. Several changes in the applicants’
activities since the original construction
permit (CP) review in 1974 were identified;
however, staff concluded that,

"Based upon the successiul implementation
of CP license conditions and the lack of any
detrimental conduct or activity (to the
compelitive prooess in central and southern
I[lmois) on the part of lllinois Power
Company, Soyvland Power Cooperative or
Western lllinois Power Cooperative, staff
recommends that no affirmative significant
change determination be made pursuant to
the application for an operating license for
Unit 1 of the Clinton Nuclear Power Station,”
(Clinton “Finding of No Significant Antitrust

Changes.” March 11, 1982, Federal Register, p.
10055,)

Since the staff completed its initial
antitrust operaling license review in February
0f 1982, there have been construction delays
necessitating changes in scheduled fuel load
dates for the Clinton plant. Fuel loading is
now scheduled for January of 1886,
approximately four years after the stuff
completed its initial antitrust review. Staff
felt this four year period created a “review
vacuum™ and requested updated information
from the applicants pursuant to any changed
activity since the initial antitrust operating
license review.

Aflter reviewing the updated Regulitory
Guide 9.3 information and contacting various
electric utility representatives in lllinois and
other interested parties, staff identified
several changes in the applicants’ activities
(principally those of llincis Power Company)
since the initial operating license review.
Many of the changes, e.g., new
interconnections and partial requirements
wholesale power sales, by lllinois Power
Company, represented extensions of those
changes identified in the original operating
license review and have provided additional
procompetitive stimuli to the Ilinois bulk
power industry. Smaller power systems in
Illinois have been able to successfully “shop"
for altlernative sources of power and energy.
Applicants lllinois Power Company, Soyland
Power Cooperative, Inc. and Western 1llinois
Electric Power Cooperative, Inc. have
initiated a study o determine whether or not
future jointly owned generating facilities
would be economically feasible. New
transmission agreements have been
consummated between Hlinois Power and its
wholesale power customers that provide
these smaller power systems with the means
10 tuke advantage of the benefits normally
associated with larger, fully integrated power
systems, e.g8., access to short term economy
and diversity power and energy sales and
access (o transmission for long term block
purchases of power and energy from a
number of different power suppliers,
Increased coordination between those fully
integrated power systems and the smaller,
less diversified power systems has led to
greater competition in the illinois bulk power
industry. This trend toward greater
coordination among industry participants
began with the institution of antitrust license
conditions at the construction permit review
slage,

The changes that have been identified
since the construction permit review have by
and large provided momentum for greater
coordination, and consequently increased
competition between all groups of power
supply systems in central and southem
llinois, Staff observed this trend toward
Increased competition among bulk power
suppliers in its initial antitrust operating
license analysis. This trend has continued
since 1982 and consequently staff sees no
reason to change its recommendation that
“no affirmative significant change
determination be made pursuvant to the
application for an operating license for Unit 1
of the Clinton Nuclear Power Station.”

Based on the staff's analysis, it is my
finding that a formal operating license
antitrust review of the Clinton Power Station,
Unit 1 is not required.

Signed on September 4, 1985. Nuclear
Reactor Regulation,

Harold R. Denton,

Director of Office of Nuclear Reactor
Regulation.

Any person whose interest may be
affected by this finding may file with full
particulars a request for reevaluation
with the Director of Nuclear Reactor
Regulation, U.S, Nuclear Regulatory
Commission, Washington, D.C. 20555 for
30 days from the date of the publication
of the Federal Register notice. Requests
for a reevaluation of the updated no
significant changes determination shall
be accepted after the date when the
Director’s finding becomes final but
before the issuance of the OL only if
they contain new information, such as
information about facts or events of
anlitrust significance that have occurred
since that date, or information that
could not reasonably have been
submitted prior to that date.

For the Nuclear Regulatory Commission,
Donald P, Cleary,
Acting Chief, Site Analysis Branch, Division
of Engineering, Office of Nuclear Reactor
Regulation.

|FR Doc. 85-21972 Filed 9-12-85; 8:45 am]
BILLING CODE 7500-01-M

[Docket No. 50-416)

Mississippi Power & Light Co. et al.;
Consideration of Issuance of
Amendment to Facility Operating
License and Proposed No Significant
Hazards Consideration Determination
and Opportunity for Hearing

The U.S, Nuclear Regulatory
Commission (the Commission) is
considering issuance of an amendment
to Facility Operating License No. NPF-
29, issued lo Mississippi Power & Light
Company, Middle South Energy, Inc.,
and South Mississippi Electric Power
Association (the licensees), for
operation of the Grand Gulf Nuclear
Station (GGNS), Unit 1, located in
Claiborne County, Mississippi.

The GGNS Unit 1 is a boiling water
reactor with a Mark 11l containment.
The spent fuel pool is located in the
auxiliary building, similar to spent fuel
pool arrangements for pressurized water
reactors. Above the GGNS reactor, and
within the containment, there is an
upper containment pool with racks for
holding new fuel to be placed in the
reactor and spent fuel removed from the
reactor during refueling: however, before
reactor startup after refueling, all spent
fuel is transferred to the spent fuel pool
for storage.
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The amendment would revise section
5.6 "Fuel Storage” of the Technical
Specifications to allow increased upper
containment pool capacity and
increased spent fuel storage capacity.
This increased capacity would be
obtained by replacing the fuel racks in
the upper containment pool in the spent
fuel storage pool with high density fuel
racks. This reracking would increase the
upper containment pool capacity from
170 to 800 fuel assemblies in order to
held a complete core unloading. if
necessary, and increase the spent fuel
pool storage capacity from 1270 to 4348
fuel assemblies. These changes were
requested in the licensees' application
for amendment dated May 6, 1985,

Before issuance of the proposed
license amendment, the Commission
will have made findings required by the
Atomic Energy Act of 1954, as amended
(the Act) and the Commission’s
regulations.

The Commission has made a proposed
determination that the amendment
request involves no significant hazards
consideration. Under the Commission's
regulations in 10 CFR 50.92, this means
that operation of the facility in
accordance with the proposed
amendment would not: (1) Involve a
significant increase in the probability or
consequences of an accident previously
evaluated: or (2) create the possibility of
a new or different kind of accident from
any accident previously evaluated: or (3)
involve a significant reduction in a
margin of safety. Our evaluation of the
reracking of the spent fuel pool and of
the upper containment pool are
considered separately.

A. Spent Fuel Pool

The technical evaluation of whether
or not an increased spent fuel pool
storage capacity involves significant
hozards considerations is centered on
three standards: (1) Does increasing the
spent fuel pool storage capacity
significantly increase the probability or
consequences of accidents previously
evaluated? Reracking to allow closer
spacing of fuel assemblies does not
significantly increase the probability er
consequences of accidents previously
analyzed; (2) does increasing the spent
fuel pool storage capacity create the
possibility of a new or different kind of
accident from any accident previously
analyzed? With respect to Grand Gulf
Nuclear Station (GGNS) Unit 1, the staff
has not identified any new categories or
types of accidents as a result of
reracking to allow closer spacing for the
fuel assemblies. The proposed reracking
does not create the possibility of a new
or different kind of accident previously
evaluated for the spent fuel pool. In all

reracking reviews completed to date, all
credible accidents postulated have been
found to be conservatively bounded by
the evaluations cited in the Safety
Evaluation Report (SERs) supporting
each amendment: and (3) does
increasing the spent fuel pool storage
capacity significantly reduce a margin of
safety? The staff has not identified
significant reductions in safety margins
due to increasing the storage capacity of
the spent fuel pool: The expansion
results in an increased heat load, but
this heat load increase is generally well
within the design limitations of the
installed cooling systems. In some cases
it may be necessary to increase the heat
removal capacity by relatively minor
changes in the cooling system, i.e;, by
increasing a pump capacity, But in all
cases, the temperature of the pool will
remain below design values. The small
increase in the total amount of fission
products in the pool is not a significant
factor in accident considerations. The
increased storage capacity may resull in
an increase in the pool reactivity as
measured by the neutron multiplication
factor (K,q). However, after extensive
study, the staff determined in 1976 that
as long as the maximum neutron
multiplication factor was less than or
equal to 0.95, then any change in the
pool reactivity would not significantly
reduce a margin of safety regardless of
the storage capacity of the pocl. The
licensee has indicated that the (K,4)
would not exceed 0,85. The techniques
utilized to calculate (K,y) have been
bench-marked againsts experimental
data and are considered very reliable.
Reracking to allow a closer spacing
between fuel assemblies can be done by
proven technologies.

In summary, replacing existing racks
with a design which allows closer
spacing between stored spent fuel
assemblies is considered not likely to
involve significant hazards
consideration if two conditions are met.
Firsl, no new technology or unproven
technology may be utilized in either the
construction process or in the analytical
techniques necessary o justify the
expansion. Second, the (K.4) of the pool
must be maintained less than or equal to
0.95. Reracking to allow closer spacing
satisfies these conditions.

The licensee's submittal included a
discussion of the proposed action with
respect to the issue of no significant
hazards consideration. This discussion
has been reviewed and the Commission
finds it acceptable. Pertinent portions of
the licensee's discussion, addressing
each of the three standards, is provided
herein.

The licensee has stated that ils
analysis of the proposed reracking was
accomplished using currently acceptlable
codes and standards and conforms to
staff guidance of April 1978, The results
of the licensee’s analysis in relation to
the three standards is as follows:

First Standard

Involve a significant increase in the
probability or consequences of an
accident previously evaluated.

In the course of the analysis the
licensee identified the following
potential accident scenarios:

1. A spent fuel assembly dropin the
spent fuel pool.

2. Loss of spent fuel poal cooling
system flow.

3. A seismic event,

4. A spent fuel cask drop.

The probability of any of the four
accidents is not affected by the racks
themselves; thus reracking cannot
increase the prebability of these
accidents. The installation of the high
density racks will be completed prior to
the storage of any spent fuel in the
present racks; thus, a construction
accident involving spent fuel is not
possible. Accordingly, the proposed
rerack will not involve a significant
increase in the probability of an
accident previously evaluated.

The consequences of: (1) A spent fuel
assembly drop in the spent fuel pool are
discussed in the licensee’s submittal. For
this accident condition, the criticality
acceptance criterion is not viclated: The
radiological consequences of a fuel
assembly drop are not changed from the
previous analysis. The results of the
stalT's evaluation were transmitted to
the licensee in September 1981. The
licensee's analysis of the reracked
design indicates a dropped fuel
assembly would not penetrate through
the base plate or distort the racks so
they would not perform their safety
function. Thus, the consequences of this
type accident will not be significantly
increased from previously evaluated
spent fuel assembly drops, and have
been found acceptable by the NRC.

The consequences of (2] loss of spent
fuel pool cooling system flow have been
evaluated for the existing spent fuel pool
cooling system design as described in
the GGNS FSAR. There are two spent
fuel pool cooling system pump and heat
exchanger trains. One train will be
operating and the other train will be
maintained in an operable conditian per
Technical Specifications in the event of
a failure in the cooling system. The
service water system that transports
heat from the spent fuel pool cooling
system to the ultimate heat sink is being
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upgraded in accordance with License
Condition 2.C.(20). If additional cooling
capacity is required for the storage of a
larger number of elements, such
additional capacity will be provided or
the license will be appropriately :
conditioned. The structural integrity of
the spent fuel pool will be maintained
and no new means of losing cooling
water or flow have been identified.
Thus, the consequences of this type
accident will not be significantly
increased from previously evaluated
loss of cooling system flow accidents.

The consequences of (3) a seismic
event have been evaluated. The new
racks will be designed and fabricated to
satisfy the NRC staff accepted design
criteria. The racks are designed to
Seismic Category I criteria. The racks
are neither anchored to the pool floor
nor are they attached to the pool side
walls. The racks are structurally
adequale to resist normal and accident
load combinations. The racks are
designed so that the floor loading from
the racks filled with spent fuel
assemblies does not exceed the
structural capacity of the auxiliary
building. Therefore, the integrity of the
pool will be maintained and no new
means of losing cooling water or flow
have been identified. Thus, the
consequences of a seismic event will not
be signficantly increased from
previously evaluated events.

The consequences of (4] a spent fuel
cask drop accident are unchanged by
the requested modification. The spent
fuel cask handling crane rails do not
extend over the spent fuel pool and the
crane is designed to be single failure
proof in accordance with the
requirements of NUREG-0554 to
preclude a drop on safety related
equipment, In addition, the crane meets
the guidelines of NUREG-0612.
Accordingly, the consequences of a cask
drop accident are not significantly
increased from previously evaluated
events.

Therefore, it is concluded that the
proposed amendment to rerack the
spent fuel pool will not involve a
significant increase in the probability or

consequences of an accident previously
evaluated.

Second Standard

_Create the possibility of new or
different kind of accident from any
accident previously evaluated.

The proposed reracking was
evaluated by the license in accordance
with the guidance of the NRC position
paper entitled, “OT Position for Review
and Acceptance of Spent Fuel Storage
and Handling Applications,” NRC
Regulatory Guides, NRC Standard

Review Plans, and Indusiry Codes and
Standards as listed in the licensee’s
submittal. In addition, several previous
NRC SERs for rerack applications
similar to this proposal have been
reviewed. Neither the licensee nor the
NRC staff could identify a credible
mechanism for breaching the structural
integrity of the spent fuel pool which
could result in loss of cooling water such
that cooling flow could not be
maintained. As a result of this
evaluation and these reviews, it is
concluded that the proposed reracking
does not, in any way, create the
possibility of a new or different kind of
accident from any accident previously
evaluated for the GGNS spent fuel
storage racks,

Third Standard

Involve a significant reduction in a
margin of safety.

The NRC staff safety evaluation
review process has established that the
issue of margin of safety, when applied
to a reracking modification, will need to
address the following areas:

1. Nuclear criticality considerations.

2. Thermal-hydraulic considerations.

3. Mechanical, material and structural
considerations.

The eslablished acceptance criteria
for criticality is that the neutron
multiplication factor in spent fuel pools
shall be less than or equal to 0.95,
including all uncertainties, under all
conditions. This margin of safety has
been adhered to in the criticality
analysis methods for the new rack
design as discussed in the licenses's
submittal. The methods to be used in the
criticality analysis conform with the
applicable portions of the codes,
standards, and specifications listed in
the submittal. In meeting the acceptance
criteria for criticality in the spent fuel
pool, such that K« is always less than
0.95, including uncertainties of 95/95
probability confidence level, the
proposed amendment to rerack the
spent fuel pool will not involve a
significant reduction in the margin of
safety for nuclear criticality.

The licensee has stated in its analysis
of the reracked pool that conservative
methods were used to calculate the
maximum fuel temperature and the
increase in temperature of the water in
the spent fuel pool. The calculated
maximum fuel cladding temperature of
166°F is substantially less than the
temperature at which local boiling

would be initiated and sustsined {243°F).

The calculated maximum water
temperature of 140°F for a normal
refueling operation and 148°F for an
abnormal unloading of the complete
core are slightly higher than

temperatures calculated for the present
fuel racks; however, the temperatures
for the new racks still meet the NRC
staff’s acceptance criteria of 140°F for
normal refueling and 150°F for an
abnormal unlaoding. Thus, there is no
significant reduction in the margin of
safety for thermal-hydraulic or spent
fuel cooling concern.

The main safety function of the spent
fuel pool and the racks is to maintain
the spent fuel assemblies in a safe
configuration through all narmal and
abnormal loadings, such as an
earthquake, impact due to a spent fuel
cask drop, drop of a spent fuel
assembly, or drop of any other heavy
object. The mechanical, material, and
structural considerations of the
proposed rerack are described in the
licensee's submittal. The proposed rucks
are to be designed in accordance with
applicable portions of the “NRC Paosition
for Review and Acceptance of Spent
Fuel Storage and Handling
Applications,” dated April 14, 1978, us
modified January 18, 1979; and Standard
Review Plan 3,84, The rack materials
used are compatible with the spent fuel
pool and the spent fuel assemblies. The
structural considerations of the new
racks address margins of safety against
tilting and sliding, including impact an
each other or the pool walls, damage of
spent fuel assemblies, and criticality
concerns. As previously stated, neither
the licensee nor the NRC staff could
identify a credible mechanism for
breaching the structural integrity of the
spent fuel pool which could result in loss
of cooling water such that cooling flow
could not be maintained. Thus, the
margins of safety are not significantly
reduced by the proposed rerack.

B. Upper Containment Pool

The technical evaluation of whether
or not the reracking of the upper
containment pool involves significant
hazards considerations is also based on
the three standards in 10 CFR 50.92,

First Standard

Involve a significant increase in the
probability or consequences of an
accident previously evaluated.

For the upper containment pool, the
licensee identified the following
potential accidents:

1. A spent fuel assembly drop in the
pool.

2. Loss of pool cooling system flow.

3. A seismic event.

4. Drop of a heavy load.

The probability of any of these
accidents is not affected by the racks
themselves: thus reracking cannot
increase the probability of these
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accidents, The installation of the high
density racks will be completed prior to
unloading any fuel from the reactor; thus
a construction accident involving spent
fuel is not possible. Accordingly, the
proposed rerack will not involve a
significant increase in the probability of
an accident previously evaluated.

The considerations of the structural
damage of: (1) A spent fuel assembly
drop in the upper containment pool are
the same as the considerations for a
drop in the spent fuel pool because the
same design is used for the pool liner
and the cells in the racks in both pools.
The offsite radiological consequences of
# fuel assembly drop inside primary
containment are much less than for a
drop of a fuel assmbly in the spent fuel
pool, which is inside secondary
containment. Staff's evaluation of
radiological consequences provided in
the SER. September 1981, is not changed
by the reracking. Accordingly, the
consequences of this type accident will
nol be significantly increased by the
reracking.

The consequences of loss of upper
containment pool coaling system flow
have been evaluated. The cooling of
spent fuel in the upper conlainment pool
Is accomplished by the spent fuel pool
cooling system, supplemented by one
train of the residual heat removal RHR
system. Both the spent fuel pool cooling
system and the RHR system have
redundant pumps and heat enchangers,
so that the inoperability of one
component in the systems would be - -
compensated by vse of a redundant
component. Reracking does not affect
this capability. The structural integrity
of the upper containment pool will be
maintained and no new means of losing
cooling water or flow have been
identified. Thus, consequences of (2)
luss of cooling flow will not be
significantly increased from previously
evaluated accidents of this type.

The consideration of the
consequences of (3} a seismic event is
the same as the consideration for the
spent fuel pool because the rack design
is the same. The upper containment pool
rack modules are lighter than modules in
the spent fuel pool (121 cells versus 304
cells), Therefore, the shear stress in the
_ upper containment pool liner for a
seismic event is bounded by the
analysis for the spent fuel pool liner.
The pool floor loading from the racks
filled with spent fuel assemblies does
not exceed the structural capacity of the
floor. The portion of the upper
containment pool which is used to store
spent fuel during refueling is designed
similar to the spent fuel pool to preclude
druinage below a safe shielding level to

assure no accidental loss of pool water.
Therefore, the integrity of the pool will
be maintained and no new means of
losing cooling water or flow have been
identified. Thus. the consequences of a
seismic event will not be significantly
increased from previously evaluated
events.

The consequences of (4) drop of a
heavy load on spent fuel in the upper
containment pool were considered by
the licensee. The containment polar
crane and critical components of the
fuel handling system are designed to
seismic category I requirements so that
they will not fail in a manner which
resulls in unacceptable fuel damage or
damage to salety-related equipment.
Heavy load handling equipment inside
containment meets the guidelines of
NUREG-0612 “Control of Heavy Load at
Nuclear Power Plants.” The licensee has
analyzed the consequences of a dropped
fuel transfer canal gate on the fuel racks
inside containment. The analysis
showed that there would be no gross
buckling of fuel cells in the racks and
consequently the geometry of the active
fuel in a fuel assembly would be
preserved. Accordingly, the
consequences of dropped heavy load are
not significantly increased from
previously evaluated accident analysis.

Second Standard

Create the possibility of a new or
different kind of accident from any
acciden! previously evaluated.

The propesed reracking in the upper
containment pool was evaluated by the
licensee in accordance with the
guidance of the NRC position paper "OT
Position for Review and Acceptlance of
Spent Fuel Storage and Handling
Applications,” NRC Regulatory Guides,
NRC Standard Review Plans, and
Industry Codes and Standards as listed
in licensee’s submittal, In addition; the
staff has made a preliminary review of
the propesal. Neither the licensee nor
the staff could identify a credible
mechanism for breaching the structural
integrity of the upper containment fuel
pool which could result in a loss of
cooling water such that cooling flow
could not be maintained. Accordingly, it
is concluded that the proposed reracking
does not create the possibility of a new
or different kind of accident from any
accident previously evaluated for the
upper containment fuel pool racks.

Third Standard

Involve a significant reduction in a
margin of safety.

The consideration of the margin of
safety of the proposed reracking
modification for the upper containment
pool addressed the same three areas

that were found necessary to be
addressed in reracking of the spent fuel
pook

1. Nuclear criticality considerations.

2. Thermal-hydraulic considerations.

3. Mechanical, material and structural
considerations,

As in the spent fuel pool, the neutron
multiplication factor will be less than or
equal to 0.95 including all uncertainties
under all conditions. Methods used to
calculate criticality are the same as
those used for the spent fuel pool.
Accordingly, the proposed reracking of
the upper containment fuel pool will not
involve a significant reduction in the
margin of safety for nuclear criticality.

The licensee's analysis of maximum
fuel and maximum pool temperature
considered the interconnection of the
spent fuel pool and the upper
containment pool during refueling and
the use of the spent fuel pool cooling
system supplemented by the RHR
system. The results of that analysis,
which are described above for the spent
fuel pool rerack considerations, show
that NRC staff's acceptance criteria
would be met. Accordingly, there is no
significant reduction in the margin of
safety for thermal hydraulic or upper
containment fuel pool cooling concerns.

The mechanical, material and
structural considerations of the
proposed rerack in the upper
containment pool are the same as those
described above for the spent fuel pool.
Accordingly, the margins of safety for
these considerations in the upper
containment pool are not significantly
reduced by the proposed rerack.

C. Summary

The licensee's request o expand
GGNS spent fuel storage pool and upper
containment pool capacities satisfies the
following conditions: (1) The storage
capacity expansion method consists of
modifying a portion of the existing racks
with a design which allows closer
spacing between stored spent fuel
assemblies; (2) the storage capacity
expansion method does not involve rod
consolidation or double tiering: (3) the
K. of the pools are maintained less
than or equal to 0.95; and (4) no new
technology or unproven technology is
utilized in either the construction
process or the analytical techniques
necessary to justify the expansion.
Consequently, the request does not
involve significant hazards
consideration in that it: {1) Does not
involve a significant increase in the
probability or consequences of an
accident previously evaluated, (2) does
not create the possibility of a new or
different kind of accident from any
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accident previously evaluated, and (3)
does not involve a significant reduction
in a margin of safety,

Accordingly the Commission proposes
to determine that these changes do not
involve a significant hazards
consideration.

The Commission is seeking public
comments on this proposed
determination. Any comments received
within 30 days after the date of
publication of this notice will be
considered in making any final
determination, The Commission will not
normally make a final determination
unless it receives & request for a
hearing.

Comments should be addressed to the
Secretary of the Commission, U.S.
Nuclear Regulatory Commission,
Washington, D.C. 20555, Atin: Docketing
and Service Branch.

By October 15, 1985, the licensee may
file a request for a hearing with respect
to issuance of the amendment to the
subject facility operating license and
any person whose interest may be
affected by this proceeding and who
wishes to participate as a party in the
proceeding must file & written petition
for leave to intervene. Request for a
hearing and petitions for leave to
intervene shall be filed in accordance
with the Commission's “Rules of
Practice for Domestic Licensing
Proceedings” in 10 CFR Part 2. If a
request for a hearing or petition for
leave to intervene is filed by the above
date, the Commission or an Atomic
Safety and Licensing Board, designated
by the Commission or by the Chairman
of the Atomic Safety and Licensing
Board Panel, will rule on the request
and/or petition and the secretary or the
designated Atomic Safety and Licensing
Board will issue a notice of hearing or
&n appropriate order.

As required by 10 CFR 2.714, a
petition for leave to intervene shall set
forth with particularity the interest of
the petitioner in the proceeding. and
how that interest may be affected by the
results of the proceeding. The petition
should specifically explain the reasons
why intervention should be permitted
with particular reference to the
following factors: {1) The nature of the
petitioner’s right under the Act to be
made a party to the proceeding; (2) the
nature and extent of the petitioner's
property, financial, or other interest in
the proceedings; and (3) the possible
effect of any order which may be
entered in the proceeding on the
pelitioner’s interest. The petition should
u!so_ identify the specific aspect(s) of the
subject matter of the proceeding as to
which petitioner wishes to intervene.
Any person who has filed a petition for

leave to intervene or who has been
admitted as a party may amend the
petition without requesting leave of the
Board up to fifteen (15) days prior to the
first prehearing conference scheduled in
the proceeding, but such an amended
petition must satisfy the specificity
requirements described above.

Not later than fifteen (15) days prior to
the first prehearing conference
scheduled in the proceeding, a petitioner
shall file a supplement to the petition to
intervene which must include a list of
the contentions which are sought to be
litigated in the matter, and the bases for
each contention set forth with
reasonable specificity. Contentions shall
be limited to matters within the scope of
the amendment under consideration. A
petitioner who fails to file such a
supplement which satisfies these
requirements with respect to at least one
contention will not be permitted to
participate as a party.

The Commission hereby provides
notice that this proceeding is on an
application for a license amendment
falling within the scope of Section 134 of
the Nuclear Waste Policy Act of 1982
(NWPA), 42 U.S.C. § 10154, Under
Section 134 of the NWPA, the
Commission, at the request of any
petitioner or party to the proceeding, is
required to employ hybrid hearing
procedures with respect to “any matter
which the Commission determines to be
in controversy among the parties.”
Section 134 procedures provide for oral
argument on those issues "determined to
be in controversy," preceded by
discovery under the Rules of Practice,
and the designation, following argument,
of only those factual issues that involve
a genuine and substantial dispute,
together with any remaining questions
of law to be resolved at an adjudicatory
hearing. Actual adjudicatory hearings
are to be held only on those issues found
to meet the criteria of Section 134 and
sel for hearing after oral argument on
the proposed issues. However, if no
petitioner or party requests the use of
the hybrid hearing procedures, then the
usual 10 CFR part 2 procedures apply.

At this lime, the Commission does not
have effective regulations implementing
Section 134 of the NWPA although it has
published proposed rules. See Hybrid
Hearing Procedures for Expansion of
Onsite Spent Fuel Storage Capacity at
Civilian Nuclear Power Reactors, 48 FR
54,499 (December 5, 1983).

Subject to the above requirements,
and any limitations in the order granting
leave to intervene, those permitted to
intervene become parties to the
proceeding, have the opportunity to
participate fully in the conduct of the
hearing, including the opportunity to

present evidence and cross-examine
wilnesses,

If a hearing is requested, the
Commission will make a final
determination on the issue of no
significant hazards consideration. The
final determination will serve to decide
when the hearing is held.

If the final determination is that the
amendment request involves no
significant hazards consideration. the
Commission may issue the amendment
and make it effective, notwithstanding
the request for a hearing. Any hearing
held would take place after issuance of
the amendment.

If the final determination is that the
amendment involves a significant
hazards consideration, any hearing held
would take place before the issuance of
any amendment.

Normally, the Commission will not
issue the amendment until the
expiration of the 30-day notice period.
However, should circumstances change
during the notice period such that failure
to act in a timely way would result, for
example, in derating or shutdown of the
facility, the Commission may issue the
license amendment before the
expiration of the 30-day notice period,
provided that its final determination is
that the amendment involves no
significant hazards consideration. The
final determination will consider all
public and State comments received.
Should the Commission take this action,
it will publish a notice of issuance and
provide for opportunity for a hearing
after issuance. The Commission expects
that the need to take this action will
occur very infrequenlty.

A request for a hearing or a petition
for leave to intervene must be filed with
the Secretary of the Commission, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555, Attention:
Docketing and Service Branch, or may
be delivered to the Commission's Public
Document Room, 1717 H Street, NW,
Washington, DC, by the above date,
Where petitions are filed during the last
ten (10) days of the notice period, it is
requested that the petitioner promptly so
inform the Commission by a toll-free
telephone call to Western Union at (800)
325-6000 (in Missouri (800) 342-6700).
The Western Union operator should be
given Datagram Identification Number
3737 and the following message
addressed to Elinor G. Adensam:
petitioner’s name and telephone
number; date petition was mailed; plant
name; and publication date and page
number of this Federal Register notice.
A copy of the petition should also be
sent to the Executive Legal Director,
U.S. Nuclear Regulatory Commission,




37456

Federal Register / Vol. 50, No. 178 / Friday. September 13.'1985 | Notices

Washington, DC 20555, and to Nicholas
S. Reynolds, Esquire, Bishop, Liberman,
Cook, Purcell and Reynolds, 1200 17th
Street, NW, Washington, DC 20036,
attorney for the licensee,

Nontimely filings of petitions for leave
lo intervene, amended petitions,
supplemental petitions and/or requests
for hearing will not be entertained
absent a determination by the
Commission, the presiding officer or the
Atomic Safety and Licensing Board
designated to rule on the petition and/or
request, that the petitioner has made a
substantial showing of good cause for
the granting of a late petition and/or
request. That determination will be
based upon a balancing of the factors
specified in 10 CFR 2.714(a){1){i)~{v) and
2.714{d).

For further details with respect to this
action, see the application for
amendment which is available for public
inspection at the Commission's Public
Document Room, 1717 H Street, NW,
Washington, DC, and at the Hinds
Junior College, McLendon Library,
Raymond, Mississippi 39154,

Dated at Bethesda, Maryland, this 10th day
of September 1985.

For the Nuclear Regulatory Commission.
Carl R. Stahle,

Acting Chief. Licensing Branch No. 4. Division
of Licensing.

|FR Doc. 85-21973 Filed 9-12-85; 8:45 am|
BILLING CODE 7550-01-M

——

SECURITIES AND EXCHANGE
COMMISSION

| File No. 22-14205]

Application and Opportunity for
Hearing; Chrysler Financial
Corporation .

September 6, 1985,

Notice is hereby given that Chrysler
Financial Corporation (the “Company")
has filed an application pursuant to
clause (ii) of section 310({b})(1) of the
Trust Indenture Act of 1939 (the “Act")
for a finding by the Commission that the
trusteeship of Bankers Trust Company
(“Bankers”) under an indenture dated as
of August 1, 1984 and Supplemental
Indenture thereto (the 1984 Indenture")
between the Company and Bankers
which was heretofore qualified under
the Act, and the trusteeship by Bankers
under the indentures dated as of July 1.
1985, August 15, 1985 and August 28,
1985 (the "New Indentures”) between
Bankers, as trustee, and the Company,
as issuer, which are not qualified under
the Act, are not so likely to involve a
material conflict of interest as to make it
necessary in the public interest or for

the protection of investors to disqualify
Bankers from acting as Truslee under
the 1984 Indenture or under the New
Indentures.

Section 310(b) fo the Act, which is
included in section 608 of the 1984
Indenture, provides in part that if a
trustee under an indenture qualified
under the Act has or shall acquire any
conflicting interest (as defined in the
section), it shall within ninety days after
ascertaining that it has such conflicting
interest either eliminate such conflicting
interest or resign. Subsection (1) of this
section of the Act provides, with certain
exceptions stated therein, that a trustee
under a qualified indenture shall be
deemed to have a conflicting interest if
such trustee is trustee under another
indenture of the same obligor.

The present application, filed
pursuant to clause (ii) of section
310(b)(1) of the Act (as set forth in
section 608 of the 1984 Indenture), seeks
to exclude the New Indenture from the
operation of section 310{b){1) of the Act.

The effect of the proviso contained in
clause (ii) of section 310(b){1) of the Act
on the matter of the present application
is such that the New Indentures may be
excluded from the operation of section
310(b)(1) of the Act (as set forth in
section 608 of the 1984 Indenture) if the
Company shall have sustained the
burden of proving by this application to
the Commission that the trusteeships of
Bankers under the 1984 Indenture and
under the New Indentures are not so
likely to involve a material conflict of
interest as to make it necessary in the
public interest or for the protection of
investors to disqualify Bankers from
acling as trustee under one of these
Indentures.

The Company alleges that:

1) As of August 19, 1985, the
Company had outstanding $200,000,000
of its Subordinated Exchangeable
Variable Rate Notes due 1994 (the 1994
Notes") and $100,000.000 of its 12%%
Subordinated Notes Due February 15,
1990 (the “1990 Notes") under the 1984
indenture. The 1994 Notes and the 1990
Notes were registered under the
Securities Act and the 1984 Indenture
was qualified under the Act.

(2) On July 4, 1985 the Company
issued, and there are presently
outstanding, Australian $55,000,000
aggregate principal amount of its 13%%
Subordinated Bonds, Due 1992 {the
1992 Bonds") under the Indenture dated
as of July 1, 1985. In addition, the
Company proposes to issue ECU
75,000,000 aggregate principal amount of
its 9% Subordinated Bonds Due 1992 and
New Zealand $65,000,000 aggregate
principal amount of its 17%
Subordinated Notes Due August 1990 on

or about August 22, 1985 and August 29,
1985, respectively, under the Indentures
dated as of August 15, 1985 and August
28, 1985 respectively. The securities
issued and to be issued under the New
Indentures are hereinafter collectively
called the “Bonds". The Bonds are
unsecured obligations of the Company
and will be subordinate and junior in
right of payment to the Company's
obligations to holders of senior debl.

(3) In accordance with the
Commission's longstanding position that
the registration requirements of Section
5 of the Securities Act of 1933 (the
“Securities Act”) are primarily intended
to protect American investors, the
issuance of the Bonds under the New
Indenture outside the United States of
America does not require registration of
the Bonds under the Securities Act or
qualification of the New Indenture under
the Act.

(4) The Company's obligations under
the 1984 Indenture and the New
Indentures are wholy unsecured and all
such obligations rank pari passu inter
se,

(5) The Company is not in default
under the 1984 Indenture, the 1994 Notes
or the 1990 Notes and the Company is
not in default under the New Indentures
or the Bonds.

(6) Such differences as exist between
the 1084 Indenture and the New
Indenture are not so likely to inviove a
material conflict of interst as to make it
necessary in the public interest or for
the protection of any of the investors to
disqualify Bankers from acting as
Trustee under one of the Indentures.

The Company has waived notice of
hearing, hearing and any and all rights
to specify procedures under the Rules of
Practice of the Securities and Exchange
Commission in connection with this
matter,

For a more detailed statement of the
matters of fact and law asserted, all
persons are referred to said application,
File No. 22-14205, which is on file in the
offices of the Commission's Public
Reference Section, 450 Fifth Street NW.,
Washington, D.C. 20549.

Notice is further given that an order
granting the application may be issued
by the Commission at any time on or
after Scptember 26, 1985, unless prior
thereto a hearing upon the application is
ordered by the Commission, as provided
in clause (ii) of section 310{b}(1) of the
Trust'Indenture Act of 1939. Any
interested person may, not later than
September 25, 1985 at 5:30 p.m., Eastern
Time, in writing, submit to the
Commission his views of any additional
facts bearing upon this application or
request a hearing thereon. Any such
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communication or request should be
addressed: Secretary, Securities and
Exchange Commission, 450 Fifth Street,
NW., Washington, D.C. 20549, and
should state briefly the nature of the
interest of the person submitting such
information or requesting a hearing, the
reasons for such request, and the issues
of fact and law raised by the application
which he desires to controvert.

For the Commission, by the Division of
Corporation Fiunance, pursuant to delegated
authority,

John Wheeler,

Secretary.

[FR Doc. 85-21934 Filed 9-12-85: 8:45 am)
SLLING CODE 8010-03-M

[Releasa No. 34-22391; File No. SR-Amex~
85-32)

Seif-Regulatory Organizations;
Proposed Rule Change by the
American Stock Exchange, Inc.,
Relating to an Airfine Index

Pursuant to section 19(b)(1) of the
Securities Exchange Act of 1934, 15
US.C. 78s{b}{1), notice is hereby given
that on August 30, 1985 the American
Stock Exchange, Inc. filed with the
Securities and Exchange Commission
the proposed rule change as described
in Items, I, IL, and LIl below, which Items
have been prepared by the self-
regulatory organization. The
Commission is publishing this notice to
solicit comments on the proposed rule
change from interested persons.

L Self-Regulatory Organization’s
Stalement of the Terms of Substance of
the Proposed Rule Change

'he American Stock Exchange, Inc.
["Amex" or “Exchange") proposes to
revise its Transportation Index (“XT1"),
which is comprised of stocks engaged in
the airline, railroad and trucking
industries, to an index comprised
exclusively of airline company stocks
(“Airline Index"), To effectuate this
change, the Exchange proposes to
amend Rule 801C to reduce, from eight
1o five, the minimum number of stocks
required to be included in an underlying
index. In addition, Amex proposes to
émend Rule 804C 1o establish positions
and exercise limits on the Airline Index
of 8,000 contracts.

II. Self-Regulatory Organization's
Statement of the Purpose of, and

Slatutory Basis for, the Proposed Rule
Change '

In its filing with the Commission, the
seli-regulatory organization included
Stalements concerning the purpose of
and basis for the proposed change and

discussed any comments it received on
the proposed rule change. The text of
these statements may be examined at
the places specified in Item IV below.
The self-regulatory organization has
prepared summaries, set forth in
sections (A), (B), and (C) below, of the
most significant aspects of such
slatements.

A. Self-Regulatory Organization’s of
Statement the Purpose of, and Statutory
Basis for, the Proposed Rule Change

In March 1984, the Exchange began
options trading on the Transportation
Index (XTI), a price-weighted index
which reflects the stock prices of 20
corporations engaged primarily in the
airline, railroad and trucking industries.
The Exchange had developed the XTI to
permit market participants to transfer
the risks associated with stock
ownership relating to the transportation
industry as a whole. It was believed that
& 20-stock index covering various
segments of the industry would be an
attractive trading vehicle.

Trading statistics show, however, that
the index has failed to meet the
Exchange's expectations, For example,
the average daily volume in the seven-
month period from January to July 1985
has been only 158 cantracts, and in five
of the seven months, average daily
volume has been under ten contracts per
month. Lack of interest in the index
occurred, in part, because the stocks
underlying the different sectors of the
transportation industry do not move in
relationship to one another. For
example, it has not been uncommon for
the airline stocks to move in one
direction while stocks representing other
seclors lo move in anather direction. As
such, the index has neither attracted
trading interest nor served as an
effective tool for partfolio hedging.

The Exchange had experienced a
similar situation with the stocks
comprising its Oil and Gas Index (XOI).
As introduced in September 1983, XOI
included 30 companies engaged in the
oil industry as well as in gas
exploration, production and drilling
activities. Trading volume in XOI was
lower than expected, and investors and
marketmakers has suggested that a
narrowly-designed index bases on a
smaller group of component stocks
would be a preferable hedging vehicle.
Accordingly, in October 1984 the
Exchange revised the Oil and Gas Index
by deleting all stocks other than the
larger oil producing companies. As a
result, options trading volume in the
pure Qil Index has improved from that
of the Oil and Gas Index.

Now, market participants have
indicated that they would prefer to trade

a narrowly-desigried index based on one

sector of the transportation industry

comprised of a limited number of stocks.

Thus, the Exchange proposes to revise

the Transportation Index by deleting 15

of the 20 stocks to create a five-stock

Airline Index comprised of the following

stocks:

AMR Corporation (AMR)}—holding company
for American Airlines

Delta Airlines, Inc. [DAL)

Northwest Airlines, Inc. [NWA)

UAL; Inc.. (UAL}—holding company for
United Airlines

U.S, Air Group, Inc. (U)

The stocks which are proposed to be
deleted from the XTI are:

Burlington Northern Inc. (BNT)

CNW Corporation (CNW)

CSX Corporation (CSX)

Canadian Pacific Limited (CP)

Carolina Fraight Corporation (CAO)
Consolidated Freightways, Inc. (CNF)
Federal Express Corporation (FDX)

Norfolk Southern Corporation {NSC}
Ovemite Transportation Co. [OVT)

RLC Corp. (RLC)

Santa Fe Southern Pacific Corporation (SFX)
Transway International Corporation (TNW)
TransWerld Airlines, Inc. [TWA)

Union Pacific Corporation (UNP)

Waestern Airlines, Inc. (WAL)

Like the Transportation Index, the
Airline Index will be a price-weighted
index, whereby the index value will be
calculated by dividing the sum of the
prices of the component stocks by a
divisor. The divisor will remain constant
except for adjustments necessary to
avoid discontinuity to the index value
due to stock splits, stock dividends,
corporate reorganizations or other
similar events. The day the index begins
trading, the divisor will be two. As
calculated on August 21, 1985, the index
has a value of approximately 120.

All Exchange rules currently
applicable to the trading of options on
the Transportation Index will govern
options trading on the Airline Index.
However, to effectuate the revision of
the Transportation Index to an Airline
Index, Rule 901C must be amended 10
reduce, from eight to five, the minimum
number of stocks required to be
included in an underlying index. All of
the five stocks in the proposed Airline
Index are highly liquid and currently the
subject of stock options trading. Further,
no one stock dominates the proposed
index. As of August 21, 1985, the
percentage of the total index value
represented by each stock is as follows:
AMR-20.30%; DAL-20.35%; UAL-23.46%;
NWA-21.86%; U-14.00%.

In addition, it is proposed that Rule
204C be amended to establish position
and exercise limits on the Airline Index
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of 8,000 contracts. This is the current
limit applicable to all of the Exchange's
other industry-based index options and
two of the component stocks, AMR and
UAL, currently have position and
exercise limits of 8,000 contracts.

The proposed change is consistent
with the requirements of the Securities
Exchange Act of 1934 (“1934 Act") and
the rules and regulations thereunder
applicable to the Exchange in that
options on an Airline Index would
provide valuable hedging and trading
opportunities for market participants.
Therefore, the proposed rule change is
consistent with Section 6{b)(5) of the
1934 Act, which provides in pertinent
part, that the rules of the Exchange be
designed to promote just and equitable
principles of trade and to protect the
investing public.

B. Self-Regulatory Organization’s
Statement on Burden on Competition

The AMEX believes that the proposed
rule change will not impose a burden on
competition.

C. Self-Regulatory Organization’s
Statement on Comments on the
Proposed Rule Change Received From
Members, Participants, or Others

The Exchange's Stock Selection and
New Products Committees have
endorsed the proposed rule change.

No written comments were either
solicited or received.

111. Date of Effectiveness of the
Proposed Rule Change and Timing for
Commission Aclion

Within 35 days of the date of
publication of this notice in the Federal
Register or within such longer period (i)
as the Commission may designate up to
90 days of such date if it finds such
longer period to be appropriate and
publishes its reasons for so finding or (ii)
as to which the self-regulatory
organization consents, the Commission
will:

(A) By order approve such proposed
rule change, or

(B) Institute proceedings to determine
whether the proposed rule change
should be disapproved.

IV. Solicitation of Comments

Interested persons are invited to
submit written data, views and
arguments concerning the foregoing.
Persons making written submissions
should file six copies thereof with the
Secretary, Securities and Exchange
Commission, 450 Fifth street, NW.,
Washington, D.C, 20549. Copies of the
submission, all subsequent amendments,
all written statements with respect to
the proposed rule change that are filed

with the Commission, and all written
communications relating to the proposed
rule change between the Commission
and any person, other than those that
may be withheld from the public in
accordance with the provisions of 5
U.S.C. 552, will be available for
inspection and copying in the
Commission's Public Reference Section,
450 Fifth Street, NW., Washington, D.C.
Copies of such filing will also be
available for inspection and copying at
the principal office of the above-
mentioned self-regulatory organization.
All submissions should refer to the file
number in the caption above and should
be submitted by October 4, 1985.

For the Commission, by the Division of
Market Regulation, pursuant to delegated
authority.

Dated: September 9, 1985,

John Wheeler,

Secretary.

{FR Doc. 85-21935 Filed 8-12-85: 8:45 am|
BILLING CODE 8010-01-M

[Release No. 34-22390; File No. SR-Phix-
85-26]

Self-Regulatory Organization;
Proposed Rule Change by the
Philadelphia Stock Exchange, Inc.;
Relating to Additional Foreign
Currency Expiration Months

Pursuant to section 19(b)(1) of the
Securities Exchange Act of 1934, 15
U.S.C. 78s(b)(1). notice is hereby given
that on August 29, 1985 the Philadelphia
Stock Exchange, Inc. filed with the
Securities and Exchange Commission
the proposed rule change as described
in Items L, II and 11l below, which Items
have been prepared by the self-
regulatory organization. The
Commission is publishing this notice to
solicit comments on the proposed rule
change from interested persons.

L. Self-Regulatory Organization’s
Statement of the Terms of Substance of
the Proposed Rule Change

The Philadelphia Stock Exchange, Inc.
(“PHLX") proposes, to introduce a new
series of expiration cycles in foreign
currency options. Under this proposal,
the PHLX will have series of options
trading in six expiration months: the
four quarterly expiration months which
PHLX currently is authorized to list and
the nearest two expiration months
which are not one of the quarterly cycle
months,

The following chart illustrates the
outstanding expiration months for each
month in a year.

Italics indicates added series.

At expiration ... Outstanding and new expi-

rations,

December........ Jan. Feb., March, June,
Sept., Dec.

JaNUBTY i Feb.. March, April June
Sept., Dec,

February ... March, April, May, June
Sepl., Dec.

March ... April, May, June, Sept., Dec
March

APl May. June, July, Sepl., Dec
March

May « June, July. Aagust, Sept.
Dec., March

Junelsliolond July, August, Sepi., Dec.,
March, June

Julg Sl s August, Sepl, Oct, Dec,
March; June

AUBUSE oiiiriinne Sept. Oct, Nov, Dec,
March, June

September ... Oct, Nov., Dec., March,
June, Sept.

Oclober.......... Nov.. Dec., Jan, March,
June, Sept.

November....... Dec., Jan., Feb, March,
June, Sept.

11, Self-Regulatory Organization's
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

In its filing with the Commission, the
self-regulatory organization included
statements concerning the purpose of
and basis for the proposed rule change
and discussed any comments it received
on the proposed rule change. The text of
these statements may be examined at
the places specified in Item IV below.
The self-regulatory organization has
prepared summaries, set forth in
sections (A), (B), and (C) below, of the
most significant aspects of such
statements.

A. Self-Regulatory Orgapization’s
Statements of the Purpose of, and
Statutory Basis for the Proposed Rule
Change

Historically foreign currency options
have been listed for trading in three
month intervals. Recently, the PHLX has
experienced interest in consecutive
monthly cycles in index options. These
cycles give investors increased
flexibility in short term investment
opportunities, Recently, the PHLX has
received approval to initiate monthly
cycles for equity options pursuant to a
pilot program. The PHLX does not know
whether there will be similar interest in
additional foreign currency option
cycles. However, in anticipation of such
interest and in order to compete with the
new foreign currency oplion program of
the Chicago Board Options Exchange
(“CBOE"), which includes monthly
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expirations, the PHLX is proposing that
it be given discretion to initiate trading
as proposed in Item 1 above at any time
following Commission approval of the
instant proposal. At the time it decides
to initiate additional cycles, the PHLX
will so notify the Division of Market
Regulation.

The proposed rule change is
consistent with Section 6(b)(5) of the
Securities and Exchange Act of 1934
("Act”) in that it is intended to facilitate
transactions in securities and will
provide the PHLX with greater flexibility
to list a more complete range of foreign
currency options series for investors.

B. Self-Regulatory Organizations
Statement on Burden on Competition

The Exchange does not believe that
this proposed rule change will impose
any burden on competition.

C. Self-Regulatory Organization’s
Statement on Comments on the
Proposed Rule Change Received From
Members, Participants, or Others

Comments were neither solicited nor
received.

111 Date of Effectivness of the Proposed
Rule Change and Timing for
Commission Action

Within 35 days of the date of
publication of this notice in the Federal
Register or within such longer period (i)
as the Commission may designate up to
90 days of such date if it finds such
longer period to be appropriate and
publishes its reasons for so finding or (ii)
as to which the self-regulatory
orgﬁmizmion consents, the Commission
Will:

(A) By order approved such proposed
rule change, or,

(B) Institute proceedings to determine
whether the proposed rule change
should be disapproved.

IV. Solicitation of Comments

Interested persons are invited to
submit written data, views and
arguments concerning the foregoing.
Persons making written submissions
should file six copies thereof with the
Secretary, Securities and Exchange
Commission, 450 Fifth Street, NW.,
Washington, D.C. 20549. Copies of the
submission, all subsequent amendments,
all written statements with respect to
the proposed rule change that are filed
with the Commission, and all wiritten
communications relating to the proposed
rule change between the Commission
and any person, other than those that
may be withheld from the public in
accordance with the provisions of 5
U.S.C. 552, will be available for

inspection and copying in the
Commission's Public Reference Section,
450 Fifth Street, NW., Washington, D.C.
20549. Copies of such filing will also be
available for inspection and copying at
the principal office of the above-
mentioned self-regulatory organization,
All submissions should refer to the file
number in the caption above and should
be submitted by October 4, 1985.

For the Commission by the Division of
Market Regulation, pursuant to delegated
authority,

Dated: September 9, 1985,
John Wheeler,
Secretary.
[FR Doc. 85-21936 Filed 9-12-85; 8:45 am)
BILLING CODE 8010-01-M

SMALL BUSINESS ADMINISTRATION
[Declaration of Disaster Loan Area #2199

Massachusetts; Declaration of
Disaster Loan Area

Worcester County in the State of
Massachusetts constitutes a disaster
area because of heavy rain and flooding
which occurred July 31 through August
1, 1985. Applications for loans for
physical damage may be filed until the
close of business on November 4, 1985,
and for economic injury until the close
of business on June 5, 1986, at the
address listed below:

Disaster Area 1 Office, Small Business

Administration, 15-01 Broadway, Fair

Lawn, NJ 07410

or other locally announced locations.
Interest rates are:

Prreent

Homeowners with credit available
elsewhere

Homeowners without credit avail-
uble elsewhere

Businesses with credit available
elsewhere

Businesses without credit avail-
able elsewhere

Business (EIDL) without
available eisewhere

Other (Non-profit organizations
inciuding charitable and reli-
glous organizations)

8.000

4.000

8.000

4.000
credit

The number assigned to this disaster
is 219906 for physical damage and for
economic injury the number is 632800.
(Catalog of Federal Domestic Assistance
Program Nos, 59002 and 59008)

Dated: September 5, 1985,

Robert A. Turnbull,

Associate Deputy Administrator for
Management & Administration.

[FR Doc. 85-21888 Filed 9-12-85; 8:45 am|
BILLING CODE 8025-01-M

{Declaration of Disaster Loan Area 2201]

Missicsippi; Declaration of Disaster
Loan Area

As a result of the President’s major
disaster declaration on September 4,
1985, 1 find that the Counties of Harrison
and Jackson and the adjacent County of
Hancock constitute a disaster loan area
because of damage from Hurricane
Elena and flooding beginning on or
about September 2, 1985, Eligible
persons, firms, and organizations may
file applications for loans for physical
damage until the close of business on
November 4, 1985, and for economic
injury until June 4, 19886, at:

Disaster Area 2 Office, Small Business
Administration, Richard B. Russell
Federal Bldg., 75 Spring St.. S.W.,
Suite 822 Atlanta, Georgia 30303

or other locally announced locations.
The interest rates are:

Py

Homeowners with credit available
elsewhere

Homeowners without credit avail-
able elsewhere

Businesses with credit available
elsewhere

Businesses without credit avail-
able elsewhere

Businesses (EIDL) without credit
available elsewhere

Other (non-profit organizations in-
cluding charitable and religious
organizations)

8.000

4.000

8,000

4.000

4.000

11,125

The number assigned to this disaster
is 220108 for physical damage and for
economic injury the number is 633000,

(Catalog of Federal Domestic Assistance
Program Nos. 59002 and 59008)

Dated: September 5, 1985,
Bernard Kulik,
Deputy Associate Administrator for Disaster
Assistance,
[FR Dog. 85-21889 Filed 0-12-85; 8:45 am|
BILLING CODE 8025-01-M

Albuquerque Advisory Council; Public
Meeting

The U.S. Small Business
Administration, located in the
geographical area of Albuquerque, New
Mexico, will hold a public meeting from
9:00 a.m. to 3:00 p.m. on Wednesday,
September 25, 1985, at the Albuquerque
Technical-Vocational Institute, Business
Occupations Building, 717 University SE,
Albuguerque, New Mexico 87108 to
discuss such matters as may be
presented by members, staff of the
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Small Business Administration and
others attending.

For further information, write or call
Phil Ramos; District Director, U.S. Small
Business Administration, 5000 Marble,
NE., Suite 320, Albuguerque, New
Mexico 87110 (505) 766-3430,

Jean M. Nowak,

Director, Office of Advisory Councils,
Seplember 4, 1985,

|FR Doc. 85-21885 Filed 8-12-85; B:45 am]
SILUNG CODE 8025-01-M

Baltimore Advisory Council; Public
Meeting

The U.S. Small Business
Administration, Region IlI, located in the
geographical area of Baltimore,
Maryland, will hold a public meeting at
12:00 p.m. on Monday, September 23,
1985, at the Donaldson Brown Center,
200 Mt. Ararat Farm Road. Port Deposit,
Maryland 21904 to discuss such matters
as may be presented by members, staff
of the Small Business Administration
and others attending.

For [urther information, write or call ].
Arnold Feldman. District Director, U.S.
Small Business Administration, 10 North
Calvert Street, 3rd Floor, Baltimore,
Maryland 21202, (301) 962-2654.
jean M. Nowak,

Dirvector, Office of Advisory Couvncils.
September 4, 1985,

[FR Doc. B5-21894 Filed 9-12-85; 8:45 am|
BILLING CODE 3025-01-M

Region | Advisory Council; Public
Meeting

The Small Business Administration
Region I Advisory Council, located in
the geographical area of Hartford, will
hold a public meeting from 10:00 a.m., on
Tuesday, September 17, 1985, at the
residence of Richard Gretsch, 44 Caslle
Hill Road, Newton, Connecticut, to
discuss such matters as may be
presented by members, staff of the
Small Business Administration and
others attending.

For further information, write or call
John P. Burke, District Director, U.S.
Small Business Administration, One
Hartford Square West, Suite 201,
Hartford, Connecticut 06106—{203) 722~
2511,

Jean M. Nowak,

Directer, Office of Advisory Councils,
Septembier 5, 1985,

|FR Doc. 85-21883 Filed 9-12-85; 8:45 am|
B LLING CODE 8025-01-M

{Application No. 02/02-0490]

WFG-Harvest Partners Ltd,; Notice of
Application for a License To Operate
as Small Business Investment
Company

Notice is hereby given of the filing of
an application with the Small Business
Administration (SBA) pursuant to
§ 107.102 of the Regulations governing
small business investment companies
(13 CFR 107.102. (1985)), by WFG-
Harvest Partners Ltd. (the Applicant),
767 Third Avenue, New York, New York
10017, for a license to operate as a
limited partnership small business
investment company (SBIC) under the
provisions of the Small Business
Investment Act of 1958, as amended (the
Act), (15 U.S.C. 861 et seq.), and the
Rules and Regulations promulgated
thereunder. The formation and licensing
of a limited partnership SBIC is subject
to the provisions of § 107.4 of the SBA
Regulations.

The general partners, limited partners
and investment adviser of the Applicant
are as follows:

Aetasorshio %0 Percent of
Name and addross applicant ownorship
Harvey J Wormern, 767 | General panines - 3545
Third Avonue, Now
York, Néw York 20007
Harvoy Mal at. 767 |G | parine: aneo
Thkd Avenuo, New
York 10017,
Cloyd E Marwn, 767 Gooornl partrer . 2908

Yors. Now York 10047
WFG Deutsche
Geselischal fur

Sole kmited poannoc .

g

Wagresh aptal mbH &
Ca.
Kommandnge relis-
chall von, 1964
(WFEG-DGW),
Uinenstrasse 37-34,
G000 Frankfut am
Man )V, West
Gormany

Harvost Veriures, nc.
767 Third Aveniue
Now York, Now Yok
1007

Messrs. Wertheim, Mallement and
Marvin are managing directors of
Harvest Ventures, Inc., the investment
adviser.

WFC-DGW is a West German limited
partnership (Kommanditgesellschaft)
which is owned by five major West
German banks as set forth below:

Pvgml
Name of bark DeF
ship
Drosoner  Bank  Astangeselischafl, Frankion/
Mamy, West Gormany .. =
Deutsche  Bank MW Franhtart/
Man, Went G 0
Commerztank uwm Franktunt/
Main, Waost Germaryy AL

ot
Name of bank 1
stwp
Waestdouiscne Landosbank Grozentrale, Dussol-
doﬂ www . \LJ
kAl a
Wost G y i 12

The above named banks are the
limited partners of WFG-DGW whose
general partner is WFG Deutsshe
Gesellschaft fur Wagniskapital mbH
Konigstein, Ulmenstrasse 37-39, 6000
Frankfurt am Main 1, West Germany.

The Applicant will begin operations

* with a capitalization of $1.000,000 and

will be & source of long term loan funds
and equity capital for eligible U.S. small
business concerns.

Malters involved in SBA's
consideration of the application include
the general business reputation and
character of the general partners and the
probability of successful operation of
the Applicant under their management,
including adequate profitability and
financial soundness, in accordance with
the Act and the SBA Rules and
Regulations.

Notice is further given that any person
may, not later than 15 days from the
date of this Notice, submit written
comments on the proposed SBIC to the
Deputy Associate Administrator for
Investment, Small Business
Administration, 1441 “L" Street, N.W.,
Washington, D.C. 20418.

A copy of this Notice will be
published in a newspaper of general
circulation in the New York City area.
(Catalog of Federal Domestic Assistance

Program No. 59.011, Small Business
Investment Companies)

Dauted: September 5, 1985,
Robert G. Lineberry,

Deputy Associate Administrator for
Investmeant.

[FR Doc. 85-21892 Filed 9-12-85; 8:45 am)
BILLING CODE $025-01-M

DEPARTMENT OF STATE
[CM-5/887])

Chairman's Ad Hoc Group on
Telecommunications Development of
the U.S. Organization for the
International Telegraph and Telephone
Consuitative Committee (CCITT);
Meeting

The meeting of the Chairman's Ad
Hoc Group on Telecommunications
Development of the National Committee
of the U.S. Organization for the
International Telegraph and Telephone
Consultative Committee (CCITT)
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originally scheduled for September 12,
1985, as published in the Federal
Register on September 9, 1985, has been
rescheduled owing to extenuating
circumstances regarding the change in «
the dale for the October meeting in
Geneva on the ITU Center for
Telecommunications Development, and
the unforeseen conflicts in meeting
dates affecting key participants. The
Chairman's Ad Hoc Group will now
meet on October 2, 19585 at 10:30 A.M. in
Room 1207, Department of State, 2201 C
Street, N.W., Washington, D.C.

The purpose of this meeting is to
discuss issues related to the proposed
ITU Centre for Telecommunications

Development, The Ad Hoc Group will

make recommendations on possible U.S.

positions regarding the Advisory Board
of the Centre and a preparatory meeting
of donor countries on the Advisory
Board.

Members of the general public,
specifically representatives of the
telecommunications industry and those
who are concerned with
telecommunications development issues
in developing countries, are invited to
attend the meeting and join in the
discussion subject to the instructions of
the Chairman. Admittance will be
limited to the seating available. In that
regard, entrance to the Department of

State building is controlled and entry
will be facilitated if arrangements are
made in advance of the meeting. It is
requested that prior to the meeting,
persons who plan to attend should so
advise Mr. Earl Barbely, Department of
State; telephone (202) 632-5832. All
altendees must use the C Street
entrance to the building.

Earl S. Barbely,

Acting Director, Office of Technical
Standards and Development.

September 10, 1985,

[FR Doc. 85-21912 Filed 9-12-85; 8:45 am|
BILLING CODE 4710-07-M

DEPARTMENT OF TRANSPORTATION

Applications for Certificates of Public Convenience and Necessity and Foreign Air Carrier Permits; Week Ended

September 6, 1985
Subpart Q Applications

The due date for answers, conforming application, or motions to modify scope are set forth below for each application.
Following the answer period DOT may process the application by expedited procedures. Such procedures may consist of the
adoption of a show-cause order, a tentative order, or in appropriate cases a final order without further proceedings,

Duto fled D:f:"

Descrigton

Sept 4, 1935 43379

Guyana Asways Corporation, V. Michael Siraus, Suite 315, 1001 Connscticut Avanue, NW., Washengion, D.C 20036

Applicaton of Guyana Aiways Corporaton purscant 10 Secton 402 of the Act and Subpart Q of the Rogulations apples for ronewal of #s curent foroegn
Cariar parmt, or @ penod of no less than fve yoars. (Goorgeiown-Mamy)

Answors may be filed by Oclober 2, 1885

Phyllis T. Kaylor,

Chief, Documentary Services Division.
[FR Doc. 21876 Filed 9-12-85; 8:45 am]
BILLING CODE 4910-82-M

Agreements Filed Week Ending September 6, 1985
Answers may be filed within 21 days from the date of filing.

Date Nod Docket No Pates ' Suojct oftocinve dule
Sopt' S, 1085 43332, R-1 thay R4 Mombers of International Av | Change Asgacdinean curcancy irom Pass 10 Paso o Austral. COMP MV/PG 0009, COMP MV/ | Oet. 1, 1885
Transport Assocaton PC 0010, MV. 849

Phyllis T. Kaylor,

Chief. Documentary Services Division.
[FR Doc. 85-21875 Filed 9-12-85; 8:45 am)|
BILLING CODE 4910-62-M

{Order 85-9-11]

:\ppllcauon of Midwestern Airlines,
ne.

AGENCY: Department of Transportation.

ACTION: Notice of order to show cause.
Docket 42602,

SUMMARY: The Department of
Transportation is directing all interested
persons to show cause why it should not
issue an order finding that Midwestern
Airlines, Inc.. continues to be fit to

engage in interstate and overseas
scheduled air transportation of persons,
property and mail.

DATE: Persons wishing to file objections
should do so no later than October 1.
1985.

ADDRESSES: Responses should be filed
in Docket 42602 and addressed to the
Office of Documentary Services,
Department of Transportation, 400 7th
Street, SW, Room 4107, Washington, DC
20590 and should be served upon the

parties listed in the Attachment to the
order.

FOR FURTHER INFORMATION CONTACT:
Carol A. Szekely, Special Authorities
Division, Department of Transportation,
400 7th Streel, SW, Washington, DC
20590 (202) 755-3812,

SUPPLEMENTARY INFORMATION: The
complete text of Order 85-9-11 is
available for inspection at our
Documentary Services Division at the
above address.
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Disted: September 10, 1985,
Matthew V. Scocozza,
Azgistamt Secretary for Policy and
Intornational Affairs.
|FR Doc. 85-21077 Filed 9-12-85; 8:45 am|
BILLING CODE 4910-62-M

Federal Highway Administration

Environmental Impact Statement;
Martin County, FL

AGENCY: Fedaral Highway
Administration (FHWA), DOT.
ACTION: Notice of Intent.

summaRry: The FHWA is issuing this
notice to advise the public that an
environmental impact statement will be
prepared for a proposed highway project
in Martin County, Florida.

FOR FURTHER INFORMATION CONTACT:
R.V. Robertson, District Engineer,
Federal Highway Administration, 227
North Bronough Streetl, Room 2015,
Tallahassee, Florida 32302, Telephone:
{904) 681-7231.

SUPPLEMENTARY INFORMATION: The
FHWA, in cooperation with the Florida
Department of Transportation, will
prepare an Environmental Impact
Statement [EIS) for an additional
interchange on I-95 in Martin County,
Florida. The proposed interchange is of
u partial cloverleaf design. It is to be
located east of the Florida Turnpike and
north of the St. Lucie Canal ata
proposed county road near Mapps
Creek.

Alternatives under consideration
include: (1) Taking no action; and (2)
vonstruction of the proposed
interchange.

Federal, State, and local sgencies
have contributed early coordination
comments. Additionally, a project
plenning team developing this project
will contact Federal, State and local
upencies, as well as interested private
orgunizations and citizens, for their
inpul. Public information meetings will
be held during the development of this
EIS. In addition, a public hearing will be
held during 1986, Public notice will be
given of the time and place of the
meetings and hearing. The draft EIS will
be made available for public and agency
review and comment prior to the public
henring. A scoping meeting for this
project is anticipated to be held early in
the plunning process.,

To ensure that the full range of issues
refuted to this proposed action are
addressed and all significant issues
identified, comments and suggestions
are invited from all interested parties.

Comments or questions concerning this
proposed action and the EIS should be
directed to the FHWA at the address
provided above.

Issued on: September 5. 1965,
P.E. Carpenter,
Division Admiaistrotor. Tallohossee. Flovida.
|FR Doc. 85-21854 Filed 8-12-85; 8:45 am)|
BILLING CODE 4910-22-M

National Highway Traffic Safety
Administration

1977-85 Wayne School Buses; Public
Hearing Rescheduled

The National Highway Traffic Safety
Administration published a notice on
August 13, 1985 {50 FR 32674) that it has
issued an initial determination that
school buses manufactured by Wayne
Corporation failed to conform to Motor
Vehicle Safety Standard No. 221 School
Bus Body joint Strength, and announced
that a public proceeding on the matter
was scheduled for September 4, 1985.
On August 29, 1985, a notice appeared
(50 FR 35174) rescheduling the
proceeding for October 1, 1985,

The notice was in error. The correct
date for the hearing is October 7, 1985,
al 10:00 a.m. in Room 2230, Department
of Transportation Headquarters
Building, 400 Seventh Street SW.,
Washington, D.C.

Interested persons are invited to
participate through written or oral
presentations. Persons wishing to make
oral presentations are requested to
notify Ms, Gail Willis, Office of Vehicle
Safety Compliance, National Highway
Traffic Safety Administration, Room
6113, 400 Seventh Street SW.,
Washington, D.C. 20590, telephone 202~
4262832, before close of business on
September 30, 1985,

The agency's investigative file in this
matter is available for public inspection
during working hours (7:45 a.m. to 4:15
p.m.) in the Technical Reference Library,
Room 5108, 400 Seventh Street SW.,
Washington, D.C. 20590.

Issued on September 9, 1885
George L. Porker,
Assoctate Administrator for Enforcement.
[FR Doc. 85-21979 Filed $-10-85; 4:38 pm)
BILLING CODE 4910-59-M

People’s Car Company; Public
Proceeding Rescheduled

The National Highway Traffic Safety
Administration has rescheduled for
October 9, 1985, a public proceeding
originally scheduled for September 5,
1085, at which People's Car Co. will be
afforded an opportunity to present data,

views, and arguments relating to an
intitial determination of noncompliance
with several Federal motor vehicle
safely standards. Notice of the initial
determination of noncompliance and the
original scheduling appeared in the
Federal Register on August 13, 1885 (50
FR 32673).

The rescheduling of the proceeding
responds to a petition for additional
time in which to prepare for the
proceeding, made by People's attorney
in letters of August 30 and September 3,
1985. During the interim People’s will
investigate “the potential means by
which People's may resolve the matter,
including recall.”

The agency believes the public
interest will be best served by a brief
posiponement of the proceeding.
Allowing People’s additional time in
which to investigate an appropriate
means of remedeying the
noncompliances will facilitate the
ability of the company to resolve this
matter in a manner consistent with the
objectives of motor vehicle safety.
Therefore in light of the foregoing, the
public proceeding relating to the initial
determination of noncompliance with
several Federal motor vehicle safety
standards will be held at 10:00 a.m. on
October 9, 1985, in Room 2230,
Department of Transportation
Headquarters Building, 400 Seventh
Street SW., Washington, D.C.

Interested persons are invited to
participate through written or oral
presentations. Persons wishing to make
oral presentations are requested to
notify Ms. Gail Willis, Office of Vehicle
Safety Compliance, National Highway
Traffic Safety Administration, Room
6113, 400 Seventh Street, SW.,
Washington, D.C. 20590, telephone 202-
426-26832, before close of business on
October 2, 1985.

The agency’s investigative file in this
matter is available for public inspection
during working hours {7:45 am to 4:15
pm]) in the Technical Reference Library,
Room 5108, 400 Seventh Street SW.,
Washington, D.C, 20590.

Issued on September 9, 1065,

George L. Parker,

Associate Adminisirator for Enforcement,
[FR Doc. 85-21960 Filed 9-10-85; §:38 pm|
BILLING CODE 4810-56-M

Research and Special Programs
Administration

Grants and Denials of Applications for
Exemptions

AGENCY: Materials Transportation
Bureau, DOT.
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acrion: Notice of Grants and Denials of
Applications for Exemptions.

SUMMARY: In accordance with the
procedures governing the application
for, and the processing of, exemptions
from the Department of Transportation's

Hazardous Materials Regulations (49
CFR Part 107, Subpart B), notice is
hereby given of the exemptions granted
in July 1685. The modes of
transportation involved are identified by
a number in the “Nature of Exemption
Thereol" portion of the table below as

follows: 1-—Motor vehicle, 2—Rail
freight, 3—Cargo vessel. 4—Cargo-only
aircraft, 5—Passenger-carrying aircrafl.
Application numbers prefixed by the
letter EE represent applications for
Emergency Exemptions.

RENEWAL AND PARTY TO EXEMPTIONS

Aoraron | Evemoson No Aopicant Reguiabonis) aMtected '. Natro of exoepton therol
X | DOT-E 830, | Manckrogt, inc_ Pans, KY . 40 CFR 177.535(s), 17753900 To suthorze use of a DOT Specit F3A polysty case o
fou Spent glass bottes of ainc soxd (mode 1)
J650- K DOT-E 2630.. Aod Chemcal, Momstown, NS 48 CFR 177 8368(a), 177 83%0). To autharize wee of a DOT Spockcston J3A polysiyrene Case 10 CONNN
four 5-pet glass botties of nne acid (mode 1)
M0 X DOY-E 2630 Am Sorvices Company, Dublin, | 49 CFR 177 B36(a). V77 .835(0) To authonze use of 8 DOT Specicaton JTA polystyrona case %0 CONLNN
four Spant glass botties of ninc acd (mode 1)
ahba O DOT-E abe._. smm Comporation, Parsppany, | 42 CER 17300211, 1753, 17661 To become a party to Evempton 48BS (modes 1. 2,3, 4, &)
52069 DOT-E 5208. oc Gueken Explonve Co., Clearfiold, | 48 CFR 173 114a To become & party to Exempbon 5206 (mode 1)
A
52069 DOT-E 5206 | Nolson Brothors, Inc . Pansh, AL 46 CFR 1721140 | To become & party o Exomphon %206 tmode 1)
5206-P DOT-E 5208 | Explo-dddwest, inc. Jopha MO .| 40 CFR 1737142 - 7om-mne:-wszoomu
5706-X DOT-E5748. __ JUS Deportment of Oolonsn, Fally | 40 CFR 172101, 173145 172268, To vorice shipment of cox mitste > o golanking
Chwrch, VA 175.3, 176 83{t) PUMpA  Contaning B conan Rammable Muid and & COMOSWE hgud
anombo-uamumm(nmi 13 0
Sar3-X DOT-E 5422 Union Cartde Copomtion Dantwry, | 29 CFR 172.188(a04), 17331 a89). | To suthorize ranapont of certin !
1733 DOT Specticaton 106AS00X and HOAWM«I mm (moo«
.23
Mnz2-x DOT-£6122. . | P [+ Buttalo, NY 49 CFR 173.1546a0( 129, 173 158{a)(3). | Fegquest 106 moddionon 10 auhomce use of a dilornt sylo Comugalod box,
17820516 for shipmemt of polysihylone ©SQS COMANING BN ORRARC  POrOXIGe
{modes 1, 2)
B122-% DOT-Em 22 . Poomenit Corporton, BuMalo, NY | 49 CFR 173.184(ay 121, w:nsumm To awshorae use of DOT Speckcation 128 hbeonsd box having highor
178 20516, PSS weoht than preseatly authorzed and nonDOT specilication fider-
1 bOord with handholos. for shipmont O canan dfy OManic Perowaes
{modes 1, 2)
5189 DOT-E 8418, Brown & Bryant, Ino, Shafler, CA__ | 48 CFR 1733571 To bocome a panty 10 Esenphon 6418 (mode 1).
LAl OOT-£ 6416, | PureGro Company, West S , | 48 CFR 173.25T) To become & party 10 Exemption 6€18 (mode 1)
cA -
64180 0OT-E£608,_ |Fuk Cocle, nc. DBA CENEX Soil | 49 CFR 110.357(0) .1 To bacome a pany 10 Exemplion 6218 imode 1)
Sorvoe Contor, Connull, WA
B52-X DOT-E 8452, | Ponnwalt Corporntion, Buttalo, NV 49 CFR 175154, -1 To authorze shoment of COMaN OIGRTC POMLGes i o POund Bags.
ched in a DOT Specs 12065 Toertoard bow (modes 1, 2)
=302 DOT-E 8530 Fitch inoustral 8 Woldng Seppty. Inc., | 49 CFR 173 20249 et TO DOCOMO 8 Parly 10 Expeption 6530 (modes 1, 2)
Lawton, OK.
6558-X DOT-E 6658 uso-pmmolm Wastang- | 49 CFR 17065 .| To suthorize use of & non-DOT specication openhead atee! drum. v
areporation of cenam Class A eaploseve {modio 1),
£a58-X DOT-£ 6658 08 w ol Delense. Fals | 49 CFR 175865, 4 To suthorze use of a non-0OT speciication open-haad stonl dam, for
Church. VA Yansportabon of a cortain Class A paplosvo [mode 1),
wrzx DOT-E 6712 | Ar Products and Chomcals, Ino. Al | €0 OFR 173 35(eif 156 et TO muthoOrizo shipmonmt of contain Rammable and nontlammable gases n
lonaown, PA DOT Specihication JA o JAA cyknders of ICC-0 A or JAA cylindors
J Imodes 1,2.3, 4. 5
ap DOT-E 6762 . Anderson Chenvcal Compoany, Macon, | 48 CFR 173 285(bi(2), 1759 | To become & party 10 Exomption 8762 (modes 1, 2. 3, 4}
GA
705X DOT-E 6766 .| OnBow Chwomwenl Company, Oncinaat, | 48 CFR 173258 et To authore use of DOT Spocicadon MC-311 and MC-512 catgo Links.
oM 10¢ 3HEMONT Of & COMDBIVG Mpud (Mo 1)
6500-X DOT-E 8800 | Prast-Orm Comporation. Lockpon. 1| 48 CFR 173266 + Yo suttiodize shpmont of hythopen paeodde ot 10 excosd 70% (modes 1,
2,
Ghree DOT-E 6874 E L ou Pont de Remours & Co., nc, | 40 CFR 172100, 17237060197, To bacome a party 1o Exomption BE74 (modes 1, 2 1)
Wikmingion, D€
FA28-x DOT-E 6046 | Badger Weiding Supplios. . Madh- | 49 CFR 172 32(e)(15K0. 1753 .. 4 To authorize use of DOT Specification JA or JAA oylinders and 10C-3, BA
won W of JAA cyfindors for shipment of cerain compressed gases Cylindess
ate over 35 yelrs Ol imoges 1, 2.0, 4, 5
rolsr-x DOY-E 7007 | Aot Unnersal Comporation, Mam, FL| 26 CFR 173912(c) 1792 | To aumorze shpment of chilring i non-DAT specticaton mulli-uns ok
oo teks made In pooordance wiih DOT Specificasion  110AS00W
S (modes 1, 3)
7023-X DOT-€ 7023 4 Texas inssrumonts, inc, Dalias, TX 40 CFR  173245(a) 173.263(a), | To authonze uso of monDOT spoclicaton steel ponatie ks, o
173264(a) 173206, 173208(0(5), | Shpment Of an Oeaer O COMORE Mmmerial (mode 1)
V73 27209). 173 2720)24)
7051-X DOT-E 7051 OzaexMaromg Company, Tussa, Ok 0 CFR 17X 246(8), 1753 .. - To suthorize uoe of non-DOT specification Telon botiies Ovespached with
. othey a DOT Spocificalion 12A of 128 tibedoard box, lor Mansponabon
4 Of & conmusive igud (modes 1, §)
729X DOT-E 7260 US, Dosawtiment of Eneegy. Wasteng. | 40 CFR 172 850s) To auironze use of W-proo! paper o plaste bags overpacked n DOT
ton. OC SwmmztcmmvnwdmmMA
oxplosives imode 1).
T480-% DOT-E 7440 Rovion  Profossionsl  Products. Inc, | 40 CFR 17392000 [EMAL | To autharize Yanspon of & nontiammablo gas. i 0onDOT speclicaon
Jucssonvite, FL 17302000 80NNE), 173 306000, ONe - Pece, IMpact-oxirude, Cyndicll, Sluminum contaner (moades 1, 2
172 206(axIv). ]
T458-x DOT-E 7458 ... Exobwaiks Comonny, Eastiake, OM ] 49 CFR 173204020, 17842 ] To muthorze manulactue, macdmg and salp ol nonDOT speciicason
spamicss Cylevders, Wor ansporiation of nontlammable gatos (modes 1,
23
T462-X DOT-E 7482, |MW.M&M MO ) a9 CFR 173 2508 To authorize uso of recondioned nonDOT spechication biaw-molded high
moleculir weight polyethyione drum, for shpment OF CONMN SOMOsVY
5 0% washo matenats (mode 1)
S2B-% DOT-E 7526 Schenng. AG. West Bodn. West Gor. | 49 CFR 172134 To authorze ranspont of certam pyrephonc iquids o PotDOT spoction
: many BON PO Lk (modes 1, 3y,
X OOT-€ 7526 Dow Chercal Co., Froagort. TX 49 CFRL AT To authorze ranspon of coetan pyrophiric fiquids in non-DOT mpeciics

ton podtatie tanks (modes 1, M)
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Apprcaton | Exemgiton Ho. Kopicant Reguiation(s) attocted Naturo of esemption thareol
T555-X DOT-E 7555, .| Movost - Cartage,  Incoeporated, Vie | 40 CFR 173, Subpart F To suthorize manulectae, marking m sale of non-DOT speciicanca
d'Anjou. Quabec. Cargo tankx made from Moo for trassp 8 of
cortain hazardous malerals (moda 1),
TH05-% DOT-E 78508 US Dopatmert of Defonse, Fafls | 49 CFR 173109, 173102, 173113, | To authorae anspont of cenan cm conhned N & pania¥y de
Chorch, VA 17367, V7382, 1753, 17683, ¢ awcralt of Cancpy Y , 4).
177045
7005-X 0OT-E 7605 | Ganucal Dynamics. Fort Worth, TX 49 CFR 173.101, 173102, 173113, | To authorize transpon of conain espiosivet contained m a paraly as
17387, 17392, 1753, 17683, | assembled mioraft Or canopy Essembly (modes 1, 3, 4)
177 8048,
TEO7-X DOT-E 7607 The Foaboro Company, South Nor. | 49 CFR 172,101, 1753, il To authorze shpmont of hydrogen i cortan non-DOT  specticaton
wan, CT seamiess stariess sloal cyinders (modes 4, 5).
7616-P DOT-E 76Y6.. +| Davwer and Rio Grande Wostorn Rad | 40 CFR 172.204(a), 172.204{0). | Yo become a party 10 Exvemption 7616 (moda 2)
toad Company, Deover, CO.
TEB-X OOT-E 7624 Chemisch Industnes, Inc. St Lows, | 40 CFR 172.284()(11), 173.2656)3. .| To authorze wse of DOT Specilication 111AT00W-5 tank cars BQUEOd
MO wih a safely robof valve instead of & venl, for shipmant of certan
corrosve dquads (mode 2)
7535-X DOT-E 7835 MG Ingusiros, Valley Forge, PA | 49 CFR 177848, Pant 107 Appen. | To suthorze transport of o d gas i cyh b G the Hamoma
) o gas label, ihe oudcer label, the Mhbotnowoy.n
Iabes of the pOISON gas and 1ank car tarks beanng 1he POEOn gas lab
(modae 1)
7835-x DOT-E 7238 Lquid Ar Corporaton, San Framcmco, | 48 CFR 177848, Part 107 Appen. | To authorize tansport of comp: d 988 in cyl boaring the Namma
CA 8{1) Uio gas label the owdizer label, of the posson gas label and tark
1anks boanng the poison gas Wabel on the same wehbicle (moce 1)
7835-X DOT-E 7835 -| Scott Envwonmentsl Tochnology, W |49 CFR 177828, Pan 107 Appen | To authotize transport of compressed wnw:bumqmoﬂnm a
coponaiad, Planstasdvile, PA. 1) bie gas lsbel, the tabel, the & Squids label, the comosne
labol or the posOn gas and tank cor tanks beanng e poson gas bl
(mode 1),
7835-% DOT-E 7825 Mamascn Gas Products. Inc. Socau- | 49 CFR 177.848. Pant 107 Appon. | To authorize transport of compressed Qas in cylders beating the famma-
cws, NJ 8{4). ble gas label, the cxidzer fabal, or the pomon ges label and tank car
fanks bearng tha ponon gas labol on the same velwcle (mode 1)
7835-X DOT-E 7838 Liquit Cartione Indusiries Corporaton, | 48 CFR 177848, Pant 107 Appen. | To authotze transport of e d gas in cyh g the flamma
Cnicago, L - [4)] ble gas label, the oxdaer labol, or the poson gas lsbel and lenk car
fanks bearng 1he DoisOn pas label on the same vefscle (mode 1)
7835-X DOT-E 7835 Air Froducts and Chamcals, nc. Al | 40 CFR 177628, Part 107 Appan. | To authorize transport of e d gas n cy b g the lamma
eniiown, PA | 81 Gie gas abed, the codar label, the & Bquds label. the comomvo
! bel or the pOSON QA% and tank Car lanks bearing the PO=ON (as label
{mode 1)
7506 % DOT-E 7886 IW M, Bar & Company, inc, Mem- ‘ 40 CFR 173245 178210 i To auth ola osve huid, in non-DOT specication mowl
phs, TN | ' can/fiberbond bov packaging (modes 1, 3),
7028-% DOT-E 7465 | State of Alsava, Departmant of Trans- | 49 CFR 173119, 123304, 17683, | To e ot moloe votucies and houe POIrohan
ponason, Juneau, AX 176.905(1), Pant 172. Pant 176 Sub- gm-mdmwwmbmaa
! part M
7954-X DOT.E 7952 ' | A Products and Cheoscals, Inc., Al- |40 CFR 172504,  173304dN2). | To authorze shoment of nonfammable ganes in mardolded DOT Spact
Mriowy, PA 172.302{8)(3) cation 3A2400, SAA2400 Or JAAX2400 cyinders (modes 1, 3)
7005-% DOY-E 7985 | Process  Enginoening,  Incorpocatad | 43 CFR 173.315(a) To suthorze manutacture, marking ang shie of non-DOT spacibcaton
Plaistow, N vacuum nsulasiod portatie tanks, for shipmat of rontlammable Gases
{modes 1, 3}
B065-X DOT-E 806S US. Deportment of Energy, Washing- | 46 CFR 17185 17266, 17004 .| To suthorize shomant of certain Class A and B explosives, n ran0OT
fon, DC. pecicaton pywood bowes (mode 1),
d127-x DOT-E 8127 Uron Explosivos Ro Tinta, SA, | 49 CFR 171.12(4), 173127, 172184, | To authorize use of & non-DOT specicaton Sborboard drum, for shpement
Madrd, Spain 178.224 of wel nirocelivlose (modes 1, 2, J)
B131-X DOT-E 811 National Aeronsubcs and Space Ag- | 49 CFR  173301(d).  173.302a), | To authotize use of a mon-DOT spesification contuinar modo ol ncored
mintation, Washington, DC. 173.34(0), 1753 718 metal, for ship of e Ul gas (m y & Q)
8156-X DOT-£ 8158 Scott Erwironmentsl Technology, In- | 49  CFR 173121,  173.502(a)4). | To authorize transport of cartan o CO'"D'"“ od
COpOIatod, Plumsteadville, PA. 173 3020, 173.304(a)1), gases ard Carbon bisuihiod 0 a DOT Speciicaton 39 steet cyfindar up 10
225 cubsc inchos in volume (modes 1, 2).
8175-% DOT-E 8178 Natonal Aeronautics and Space Ad- | 49 CFR 173.302(a), 173 34(d). 1753 To suthorize use of a non-DOT specification composite Cylnder, for a
minisl ation, Washingion, DG compredsod nonsiquofiod gas (modes 1. 4).
B8154-X DOT-£ 8194 Pennwalt Corporaton, Duttalo, NY. 49 CFR 172.139(m)(6), 173.229(a}7), | To suthorize use of a erboard box complying with DOT Spacificalon
178 206, 178.210-10 128 | for ch hod and its one-pace, dhe-oul dewgn). for
repaent of Iquid onganic p 1.3
B215-X DOT-E 8215 OinComp. EastAlion, R 140 CFR 173.101, 173107, 17380, | Yo muthorize mom.nl of cenain wc:m A, B, ang C explosves, in
17374, 17378, 17393 nan-00T . des 1. 2).
BE25-X DOT-E 8225, Hoower Unversal, Inc, Boatrice, NE 49 CFR 173110, 173296 173.266. | To mulhorize manuiacture, marking and sale of nonDOT specdeaton
Pt 173, Subparnt F. rotationalfy moided, Crossaked polyéihyiene portable tanks, fof =hp-
mant G corosve Squids, Rammabie lquids of an oxidzer (modes 1. 2
3.
a240-% DOT-E 8249 LPS Indusines ioc, Formody Law- |40 CFR 172400,  172.40218)2), | To authorze tranepont of packages boarng the DANGERQUS WHEN WET
rénce Packaging, Nawark. NJ 172.402(0)(3). 172.504(a), 172126, Label, in motor vetycies which are not placarded FLAMMABLE SOUO W
173138, 173292, 173,248, (modes ¥, 2. 4)
1722548), 1753
B8255-% DOT-E 62%% Auphod  Enwwonments Corporaton, | 49 COFR 173302, 1753 To authorize manufactre, marking and sale of nonreusablo (norvotiab)
Woodland Hisis, CA, | mwmwmmuwaww
Qases (modes 1, 2, 4).
B256-X DOT-E 8248 E L duPont do Nemours 8 Comipany. | 49 CFR 172273(aie). 1743, ro authorize shipment of slubdzed sl tiouds in DOT Specifcaton
Inc., Wikmingion, DE 179.102-18, 17820212 105A100W and 111A100W2 tark cars oquipped with standpipo aecircal
heaters and a modified salaty reta! device (mode 2}
£308-P DOT-E 8368 SGP wnc. Couner Service, East ieip, | 43 CFR 177.842(a), 177.842(0) ......| To bocome & party to Exemotion 8308 (mode 1).
NY
a3e2.p DOT-E 8344 |mdqoonPomCormmy.Sh‘m L3 CFR 1731072 i) 4 To bocoma a party 1o Exemplion 8344 (modes 1, 2).
Masion, KS.
8378-P DOT-E 8372 Sgma  Chemical  Company, Sant | 40 CFR 173208, 753 .| To become a party 1o Exompbon 8378 (modes 1, 2, 4).
Lowa, MO
BasS3-x DOT-E 8453 Atias Powdar Company, Dallas, TX .| 49 CFR 173 114a To authorize use of non-DOT spociication cargo tanks and DOT Specsca
bon MC-306, MC-307, or MC-312 staniess stoel cargo tanhs 10
ransoon blastng agent (mode 1)
4540-X DOT-E 8520 US. Depatment of Defense, Faln | 49 CFR 176.53(b) Tadle It

Charch, VA

To authooze ahomant of crygen candies in non-DOT spacticaton el
wall comugated berhosrd boxes (mode 3),
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No Exomption No, Apphcant Roguationtsd aftected Nature ol srempbon thereot
ar-X DOT-E 8547, .. | Navco, o, Chweago, - A9 CF8 178116, Part 1720 Sutipant F_| To fact g and sale of 8 non-DOY mu
mmmum P " a p Y top
hoad, in ey of & stool 10p head, for Ship: il of Conan queds
(modes 1, 23
S00-X OOT-EB00G. .| O JMCFRI1778sMe) V788 |To ABCUNE Q and sale of nonDOT specdicaton
removable head motal drums, for transportaton of poson B matoriats
{mode 1),
27X DOT-E 8627, .| Omoga Troatng Cheenicals. toc.. Mid- | 48 CFR 170.119, 173245 178253 To authorize use of s Non-DOT speciication porable tanks mandolood
tand, 0gother within & trame and roty on n truck for
Fansoonaton of Rammable and comomve Iquids {mode 1)
#57-X DOT-E 8667... | Feoersi  E o0 40 CFR 173416, To authorize use of COV-794 calioratons instead of DOT Speciicuton of
Agoncy, wwwmoc Nuciear Reguiatory Covmnw; packages, for shipment of
1.3, 4
ere-x DOT-E 8678 | E L ou Pont de Nemows & Company, | 49 CFR 173 215(a) o Vow-umumootmmovmsmmu
Inc., Wimington, DE. W of Qases (modes 1, 2. 9
WX DOT-E 8676 .| Ewrotsiner, SA. Pars, France . OCFRI7I3S) — rommumrmmrmsmmu
shipment ol m gases (r La9n
84-X DOT-E 5604, G A T Cor- | 49 CFR 173315(aN1), | To au . ‘_mw-o'OOT-Spooiaanc-aai
poraton, Chicago, 1L 178337V ichRNm tanks & manway cover not fully complying with 49
CFR 178.337-1{ckih, for iranaportation of nontiammabie gases (mode
1)
[ OOT-E 8680 | Flopetrol  Jotwiston, & Dwision of | 40 CFR 173.302, 172304, 1753 To bacome a pery 10 Exemplion 8589 imodes 1. 2.3, 4)
'« Houston,
B8710-% DOT-E 8710.. .| Noury Chamicat Comporaton, Cricago, | 40 CFR 173,119, 17321, 173221 To authonze franspon of sORAONS Of AN OGANG peroxde, I CANgo tanks
J compiying with DOT Specificaton MC-207 and MC-312 (mode 1)
res-p DOT-E 6748 .| US Dopantment of Encegy, Wastung- | 40 CFR 172101, 173.902, 1753 .| To becoma a party 1o Exsemption B748 (modes 1, 2. 3, 4, 5)
fon,
813X DOT-E 8813 N Savents C y. Grand | 49 CFR 172228 177.334m). . —| To suthorize duplay of FLAMMABLE placards, showng ienticaton
Isand, NE number (1963}, on Nebrasha Company's carpo tanks spocied
for Ine matonads and haveng S O MO COMPANMEnTs whon Fanspont.
ing one o Mmore hazardous matenals {mode 1),
wne DOT-E 8872 | OIL Wnc.. Brampion, Ontaro, Conadn | 40 CFR 173,154, | To becomo & party 10 exemplion 8872 (modes 1, 2)
ie-x DOT-E 8872 Chase Bag Co., Ook Brook, IL .| 49 CFR 173154, | To authorize stwpmont of rubber 5crap, Nlammablo sofd as an AcONM
Oty and 10 sy bags 10 be manutactured of 3 mé polyethgl-
one (modes 1, 2).
B2-X DOT-E 8912 | Ahwinptatzmche  Embatagend G. | 40 CFR 171.124c), 178.116-6{a) To authorizie manufactun, miriang and sak of non-DOT
Schonung & Co. Wenst-asse, West mummm»ummmawmm
S5-gallon capacity. DOT-17E steel drums (modes 1, 2, 3).
92X COT-E 8332 | Catalyst Resources. Inc. Elyia, OM | 40 CFR 172.119(m), 173221 To authodize shipment of & flammable Squid which it also Organic
N tank motor vehicles complying with DOT specifications MC-207 and
! MC-312 cargo tanks {mado 1)
556X DOT-E 8956 | CM Mock Company, Cowoo, TX..__ | 40 CFR 172118,  173302(a)(1). | To mamufacture, mark and sofl corain steel cyinders loc transporing
173.304{aM1), 17I30400M1). 1753, sampios of Iquoked pevoleum gas, of woll notural gas. and other
1763 potroiaum hydrocaron gases o Iquids (modes 1, 3, 4),
075X DOT-E 8575 | Bakor Bromens Welding Inc., Notman, | 48 CFR 173,110, 173245 178253 romm mmmawmywm
oK tancy within & frame mnd
Mmmum for transp of
and COrosve Quds (modo 1),
£996-X DOT-E 8586.__| Cook Shury’ Company, Satt Lake City, | €0 CFR 1731142 To of sdurry '3 agent, in DOT Specicaton MC-
Ut 307 cargo tanks of J0¢ stoel (mode 1),
BOOR-P DOT.E 8088 Goarhant Industries, Inc. Fort Worth, | 80 CFR 172.101, 173110, 17380, To bocoma a party of Exemphion 8988 (modes 1, 3, 4)
ALY 176.30.
8900.X DOT-E 8990 | Pressure Pak, inc., East Hamplon, CT .| 490 CFR 173.302(a)(1), 175.3, 17865« | To authorize manulacture. marking and sale of non-DOT specilication
2. 1778.05-5a)4) norveliiabio sleo insido cytnders. for tanaportation of nonflgmmable
. comprossed gases (modes 1, 2, 3, 4, 5),
B002-% DOT-E8002 .| Gonersl  Dynamcs/Pomona Division | 40 CFR 172101, 372.2044c)(3). To authorae Wanspon of certam Class A and B explosves not permitiod
Avaton Depit, Pomona, CA 17327, 175300(t)  175320(). | for ax_shpment or in Quanttios grealer than those prescrbod for ak
Part 107, Appencis 8 shipmom (mode 4)
Ro1a-x DOT-E 9014.. Huntor Drums  Limited, Buiinglon, | €0 CFR 173262, 178266 ... . - To suthorize manutacture, madking and sale of non-DOT apecilication
Ont.. Canade reusabio, high denmlty, blowmolted, contaneds, for rans-
ponation of cerain corosive fquids and ocudoers (mode 1, 2, )
W26-x DOT-E 9028 | Contewrinl Fre Drum, inc. Lombard, | 40 CFR 178.224._ 1omnmmmmwmumwmm
L8 orums of not ower 75-gallon , similae b0 DOT Specitcavon 21C
mmuww-umwmmuzmwu
Y wby-m-bduvwvlmxh! 2%
werp DOT-€ 0027 | Wico Chemical Corporation, WMetone | 49 CFR 178,121, 17828, 178.28im). To b & panty 10 Exempition 5027 [+ L3
Park, 1L
0e0-X DOTE 0040 | Continantal Fibro Drum, Inc., Lombard, | 40 CFR 179.249a40)()) 4 To authorize manulacture, marking and sale of mon-DOT specification Moo
“w crums of POt over 55-gallon capacly, Inod Of Couted On the insico with
) 8 plasio materal, and having modied non-removable 1op heads of steal
amuvmmummwmmmt.zu
"X DOT-E 6041, | Horcules,  Incovporated, Wimmngton, | 4G CFR 172.100000), 17530 To author e " 9 \m n
DE wtmmnu&?“ , 124 hbecboard box
{modes 1, 4)
we8-x DOT-£ 9048.____| Brooks natument Ow./Emenson EXc- | €0 CFR 173119, 173304, 173316 .| To authonze marufacture, making and sale of nonDOT specification
o nc Co., Sttesboro, GA s, for transportaton of Iquds and gases (mode 1).
W051-X DOT-E 9051 A Corp T i, AL | 49 CFR 1759, y78.50-19 Yo muthorize manutaciure, maring and sale of DOT Specicaton 48
Cylindars, with speciicaton marking on the footring, for transportation of
o cenan hazardous matorials (modes 1, 2, 34, 5).
wR-x DOT-E 0052.. Chemical Handiog Equpment Co. | 46 CFR 172119, 172325, 17819, To authore manulactue, making and sa% of a Pon-DOT spocification
e Soultvihedd, M 178.253, Part 173, Suboan F. fotasonsly molded, cross-inked of linoar polyothylone portable tank
onciosed In & sisal oage o © for ship ol
- COmoBne and flammabie Equds or an owdizer (modes 1, 2, 3).
wr-x DOT-£ 9053 .| Ovlaware VaSoy Industngl Gases, nc., | 40 CFR 173.34(1)(1)., 1733402, | To e 9. % and selling of DOT Spocilication,
Watorford Works, NJ. 17304010, Part 107, Appondx B 48, 4BA and 4BW cyiod for raru of compressad
2 wmmmm«mt 2.3.4.85)
59-X m{m.._mjsmmco‘mmm 40 CFR 172101, 172.202. 172.302(d). | To use of cyknd y sed for transgs of &
173. for shipment of & Poky (modes 1, 2)
0062-x W{W_JWMMMML 45 CFR 179,245 - e Tommd&!&oekumslcmmwmxu

of 1 comosive kaud (modes 1, 2)
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APPRSAIN. | Esamption No. | Apsbcant ] Fagulation(s) atfoctes Halwre of exemption thereol
OS54 X DOT-E 9064 Amaigamet Canada—Dvwisson of Pre- | 49 CFR 173245 17327y To suthorize shipment of " a glass Conmaner placed in
metaico e Torooto,  Onlario, Rl i d cybndrical steel ck, which @ thon packed n 4
Carada CuSh0nod plywood bos, of wivch no more than fowr can be overpackod
0 4 companmanied wooden outor box (modes 1, 3).

2064-X DOT-E 9064 Cptcal Fiwes, Doasda, Walas. 49 CFR 173245 17227, To & ol n a glass placad in

a2 cushioned cylindncal sieol overpack, whch i then packed =« a
H Cushoned plywood box, of which no more than four can e overpacked

| 0 & companmented wooden outer bax (modes 1, 3).
0084-X DOT-E 9054 Proussag AG Mo, Gostar, Wast | 49 CFR 173245, 173271 To authonze shpment of comoswe matenals, in a glass contaner placed
Gormany A Cushioned cylindrical slool Ovarpack, whsch i then packed n 4
ousivonod plywodd bow, of which no more than four can be overpackes

In & compartmented wooden outer box (modes 1, 3) ’

D064 OOT-E 9054 KBl Dwson o Cadol Corporaton, | 48 CFR 173245, 172271, To authorze shvpment of corrosve matenals, in a glass contaner placed n
Roworo, PA A cushioned cylndrical steol ovorpack, whkch & then packed = »
cushonad plywood box, of wisch no more than fowr can ba overpackod

na wooden outer bax (modes 1, 3).
9064-% Dot-E 064 J. 7. Bahet Chhemucal Company, Phi- | 49 CFR 173295, 17321 Tomwdmmmaammmmw
bpsburg, NJ a stov! wich s then packed n a
meammmommmumwma

n 3 compartmanied wooden outer box (modes 1, 3)
2064-X Dot-£ 9064 | Coming Glass Works, Coming. NY .| 49 CFRA 173245, 173271, — Tomwbmmm chi . a4 an

LA

078-X Dot-£ 9978 | Monsanio Company, Sant Lovis. MO._| 49 CFR 173245 Toutho«umolDOT Specification 57 stamless steel portabie tanks, for
Yansportaton of a waste formic acd/phencl mixtiee (mode 1)

2073-X Dot-£ 2079 E | 0u Pont de Nemoors & Company, | 48 CFR 173315 " Yomwdmmwlmmm&uu- fon

Inc., Witmngion, DE. ofak » d gas (r 1.3
20658-X Dot-£ 9088 1 Eiryd Corp., Baton Rouge, LA | 49 CFR 173252, 4790.02-7 ... .| TO aw-omc wse of 00? Specification 105SS00W tank car lark wen &
: mwmdﬂmmhtmwmd
Cornosive malerial (mode 2.
0108-P Dot-€ 9108, . lv»mc«wmsuwc«.m*wcsm 7377 - - tom-mwwommu
N9 Cot-E 9129 - Weldex Corporation, Grafton, MA | 49 CFR 17334, Paﬂ 107‘ 8..| To auth reganng, rketng and sale of any 0OT
MAamwaawmmmmwn«mo~n
2.3.4, 5.
9130-P DOT-E 9120 Caigon Corporation, St Lovis, MOl 49 CFR 173454, bt To bocome a party 10 Exemption 2130 (modes 1. 2).
2130-p OOT-E 9130 Chom-Tab  Chemical  Comporation, | 49 CFR 1731154 . To become a party o Exempton 2130 (modes 1, 2)
Carson, CA

9130-P DOT-E£ 9150 | Bo-Lab, incorporated. Conyors, GA .| 40 CFR 173159 tom-mn&mmw(ms.a

9138-X DOT-E 9138 Navongl Asronaubics and Spece Ag- | 49 CFR 173.302(s), mum |753 To authorze shipment of nitrogen Jn 8 fber renicrced plassc ha Compon-
minstration, Washinglon, DC. Ite cylinder without a safety rasef dewice (modes 1, 4).

FIEEE QOT-E 9143 - Bastol Flare Corporaton, Bostol, PA | 49 TFR 122101, 173.108 To authorize Banspornt of certain hand signal devices, 23 a flammabie s
nsioad of a class C explosive (mode 1)

B154-X DOT-E 9154 Bernatt ndustries, Peotone, 1L A ASCFR1IANG0@) .. | To suthorze manufacture, marking and sale of non-DOT specilication ste
drums of 19-93uge (one milmoter) thickness, with corrugstod lop and
botiom heads, and double seamed Chime CONSELCTON, 0 be
used 0 placa of 20/18 gauge, 55gation capacity DOT Speciication 17E
Grams (moces 1, 2, 3)

R27-P DOT-Eean . Budington Nornarn Rakroad, Fi.Worth, | 49 CFR 17450 it TO DOCOME & party 10 Exemption 8271 (mode 2)

™
w@27-P DOT-E 9271 The Danver and Ao Grande Westem | 49 CFR 17480 L) To bocoma a party 10 Exeemnption 5271 (mode 2)
Radroad Company. Sst Lake Gy,
ur
NEW EXEMPTIONS

Applicaton Exomplion No. Applcant ! Rogulabon(s) atfected Natura of exempton thereo!

8386-N DOT-E 8386 HTL Indusines, Inc, Duarte, CA.__.._| 49 COFR 173.302(a)1), 1753, 178.44 | To authorize manviactise, maning and sale of nonDOT specication
prossure vessel comparatie %0 DOT Specification 3HT eylndor wih
cortain axceptons, for Wansp of comp: gases | )2
4 5

2309-N DOT-E 5389 Chéean Narate Sales Corporation, [ 43 CFR 172.301(a) Pant 107 Appen | To authorzo use of prapr bags, labeled which ae rol

Mootk VA 8i1) markad wih he proper shipping name and/or dmb&ut-on number
CONLaNING SOGUM Virata o rirte, nos. {modo 1, ﬂ

9452-N DOY-€ 9452 . Amencan Chemical 8 Rofining Com. | 49 CFR 177848 To authorize transport of n the sama

pany, Inc., Waterbury, CT. Nmmmmmmml)

428N DOT-E 0428 CGTX g, Montraal, Ouaboc, Canada | 49 CFR 174 102-26a)(3) 1 To authorce uso of a DOT Spaciicasion 105A500W tank oar tark wilh 2
modified insudation systom, for fransportation of a nonflammabie ged

: (mooe 2).
943N DOT-E 94 JUS Deparimort of Deferso. Fads | 49 CFR 12363, 17365 17387, | To suth o I types of oxp 0 the same package, In quaniiles
Church, VA 17393 @eater than authorzed by 49 CFR 17347 (mode 1, 2. 4).
$433-N DOT-E 9433, Algrich Chemical Comgany, Inc., M- | 49 CFR 173.302, 173.303, 173.304. To authorze wansport of flammabla Qases at aimospheric pr "
wauked, Wi ¢ass buis ot ding ong Mer capacity, packed in DOT Specics-
1ion 12A/128 foerboard boxes (mode 1).
EMERGENCY EXEMPTIONS
ApFacation | Evemption No. Apphcant Reguianon(s) atfectod Naturo of exomption thoreol
EE 2470-N | DOT-E 9470, B8F. Goodrich Compary, Cloweland. | 40 CFR 173314, 179.100-16 | To sutnorize use of & non-DOT specification tank car which condooms (o
oH DOT Spocification 105A300W except for Certaln prescribed bracke!
renforang pads, for ransportation of i ‘e gases (mode 2)

EE 8471-N | DOT-E 3471 | Urion O% Company, Los Angeies, CA_| 49 CFR 173314, 179.900-16 . To suthorize use of DOT Specticason tank cars which conform fo DOT

so-m 10SAZ00W Of 1055300W, except for cortain prosceibed

bracket remforcng pads. for ransportation of 8 Rammable gas imade 1)
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EMERGENCY EXEMPTIONS—Continued

’\5",“?0""" Exempticn No Apphcan ‘ Heguiatonis) attected Natwra of exompbon thereo!
EE 84T3-N | DOT-E 9473 CF Inoustsigs. e Long Grove, I IGQCFR 173314, 179.100-18 To authorize use of nonDOT speclicalon tank cars wiich conform 1o
: DOT Specfication 1055300W except for cortan prescntiod bracket
renforcing pacs, for ransportabon of a Mammabie gas (mode 2)
EE $475-N | DOT-E 9475 Schiumberg Wes Services. Rosharon, | 48 CFR 172101 column  6(b), | To authorize transportation of shapad charpes, commerncial. sbod Cargo
% 175.320(0). 17630 avcralt (mode 4).
£€ (476-N | DOT-E 9476, i Softol  Chemical Compary, Sutioh, | 45 GFA 172.249, 179.200-19 To authorize use of a 0onDOT spoclication tank car which condorms 10
VA DOT Spectication 111A100W1 axclipt for certain peescribod beacket
reinforcng pads, for tanspontaton of & comosve materal (mode 2)
EE 0477-N | DOT-E 0477 .. | Arco Chamical Company, Phindelpha, | 49 CFR 173314, 179,100-16 To authorze use of non-DOT specification tank cars wiich conform 1o
PA DOT Specdicaton 112J340W, except for certain prescribod bracket
reforcing pads, for ranporation of 4 fammable gas (mode 2)
5
WITHDRAWALS
Apphcason Na Apphcant Raguiaton(s) attected Nalure of exampbon theroo!
5876-P BASF Wyandotte Corporation. Parsip- | 42 CFR 171365, 178241, Pan 107, | To become & party to Exempton S876 (modes 3, 2, 3, ¢)
pany. NJ Appendu B
Denials Issued in Washington, DC, on September s, [T.D. 85-144)
1985,
9215-N—Request by Orchard Supply Recordation of Trade Name;

Company of Sacramento, Sacramento,
CA 1o authorize use of two non-DOT
specification cargo tanks as
authorized packagings for
transportation of carbon disulfide
denied July 15, 1985.

9439-N—Request by Unitek
Environmental Service, Inc., Honolulu,
HI to authorize shipment of lithium
batteries for disposal to be
transported by cargo vessel denied
July 3, 1985.

EF. 9461-N—Request by General
American Transportation Corporation,
Chicago, IL to authorize use of certain
DOT Class 105 and DOT Class 111A
tank cars which do not conform to the
requirements of 49 CFR 179.100-16
and 179.200-19 denied July 8, 1985.

8165-N—Request by McDonnell Douglas
Corporation, St. Louis, MO to
authorize certain class B and C
explosives in Specification packagings
or equivalent, to be shipped over a
public road within plant without
shipping papers, marking or labeling
and in mixed loads denied July 22,
1985,

FE 8472-N—Request by Union Oil
Company, Schaumburg, IL to
authorize use of certain specification
tank cars which do not conform to
specific requirements denied July 11,
1985,

#474-N—Request by Hamler Industries,
Inc., Chicago Heights, IL to ship and
transport anhydrous ammonia in four
non-DOT specification ASME Code
cargo tank motor vehicles denied July
15, 1985,

J.R. Grothe,

Chief. Exemptions Branch, Office of
Hazardous Materials Regulation, Materials
Transportation Bureau.

[FR Doc, 85-21978 Filed 9-12-85; 8:45 am|
BILLING COCE 4510-50-M

DEPARTMENT OF THE TREASURY

Customs Service
IT.D. 85-156]

Customs Broker Licenses—
Revocation of Customs Broker's
Licenses No. 4549 and 5522

Notice is hereby given that the
Assistant Secretary of the Treasury, on
August 26, 1985, pursuant to seclion 641,
Tariff Act of 1930, as amended (19
U.S.C. 1641), and Part 111 of the
Customs Regulations, as amended (19
CFR Part 111), revoked the individual
Customs broker's license No, 4549
issued to Allen Robbins, Miami, Florida,
for the Customs District of Miami,
Florida, and the individual Customs
broker's license No. 5522 issued to
Stuart Robbins, Coral Gables, Florida,
for the Customs District of Miami,
Florida. This decision effectively
revokes the license of the corporate
entity Robbins, Inc., license No. 5390.
The decision is effective as of 30 days
from the publication date of this notice.
William Von Raab,

Commissioneraof Customs.
[FR Doc. 85-21950 Filed 9-12-85; 8:45 um|
BILLING CODE 4820-02-M

“International Business Machines
Corporation"

AGENCY: Customs Service, Treasury.
ACTION: Notice of Recordation.

SUMMARY: On June 26, 1985, a notice of
application for the recordation under
section 42 of the Act of July 5, 1946, as
amended (15 U.S.C. 1124), of the trade
name "International Business Machines
Corporation" was published in the
Federal Register (50 FR 26434). The
notice advised that before final action
was taken on the application,
consideration would be given to any
relevant data, views or arguments
submitted in opposition to the
recordation and received not later than
August 26, 1985. No responses were
received in opposition to the notice.
Accordingly, as provided in § 133.14,
Customs Regulations (19 CFR 133.14),
the name “International Business
Machines Corporation" is recorded as
the trade name used by International
Business Machines Corporation, a
corporation organized under the laws of
the State of New York, located at Old
Orchard Road, Armonk, New York
10504. The trademark is used in
connection with the following
merchandise manufactured in numerous
foreign countries: information handling
systems and associated component and
supplies including data processing
equipment; copying machines; printers;
word processing; electromechanical
office equipment; computers; terminals;
input and output devices, computer
programs, magnelic tape: magnetic
disks; diskettes; modems; books,
business forms, typewriter ribbons,
educational publications and type fonts.

DATE: September 13, 1985.
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FOR FURTHER INFORMATION CONTACT:
Beatrice Moore, Entry, Licensing and
Restricted Merchandise Branch, 1301
Constitution Avenue, NW., Washington,
D.C. 20229 (202-566-57635).

Duted: September 5. 1985,
Donald W. Lewis,
Director, Entry Procedures and Penalties
Division. ®
[FR Doc. 85-21951 Filad 9-12-85: 8:45 am|]
BILLING CODE 4820-02-M

Fiscal Service
[Dept. Circ. 570, 1985 Rev., Supp. No. 2]

Surety Companies Acceptable on
Federal Bonds; American Resources
Insurance Company, inc,

A Certificate of Authority as an
acceptable surety on Federal bonds is
hereby issued to the following company
under sections 9304 to 9308, Title 31, of
the United Sates Code. Federal bond-
upproving officers should annotate their
reference copies of the Treasury
Circular 570, 1885 Revision, on page
27108 to refiect this addition:

American Resources Insurance
Company, inc. BUSINESS
ADDRESS: P.O. Box 91149, Mobile,
Alabama 36691. UNDERWRITING
LIMITATION ®: $242,000. SURETY
LICENSES % AL, KY, TN.
INCORPORATED IN: Alabama,
FEDERAL AGENTS %

Certificates of Authority expire on
June 30 each year, untess renewed prior
to that date or revoked earlier. The
certificates are subject to subsequent
annual renewal so long as the
companies remain qualified (31 CFR
Part 223). A list of qualified companies
is published annuaily as of July 1 in
Department Circular 570, with details as
to Underwriting Limitations, areas in
which licensed to transact surety
business and other information.

Copies of the circular may be
obtained from the Surety Bond Branch,
Finance Division, Financial

Minagement Service, Depatment of the

Treasury, Washington. DC 20226.
Dated: September 4, 1985,

W.E. Douglas,

Commissioner, Financiel Management
Service.

[FR Doc. 85-21816 Filed 8-12-85; 8:45 am|
BILLING CODE 4810-35-M

VETERANS ADMINISTRATION

Station Committee on Educational
Allowances; Meeting

Notice is hereby given pursuant to
Section V, Review Procedure and
Hearing Rules, Station Committee on
Educational Allowances that on
Wednesday, October 1, 1985 at 10:00
a.m., the Denver Regional Office Station
Committee on Educational Allowances
shall, in the Adjudication Hearing room,
Room 410 of the Denver Veterans
Administration Regional Office, 44
Union Blvd., Denver, Colorado, conduct
a hearing to determine whether
Veterans Administration benefits to all
eligible persons enrolled in the Stereo
Equipment Salesman Course, offered by
Cummings and Associates, 5701 W, 25th
Avenue, Edge Water, Colorado, 80214,
should be discontinued as provided in
38 CFR 21.4134, because a requirement
of the law is not being met or 4
provision of the law has been violated.
All interested persons shall be permitted
to atlend, appear before, or file
statements with the committee at that
time and place.

Datad: September 8, 1945,
James ODell,
Assistant Director.
|FR Doc. 85-21875 Filed 9-12-85; B:45 am)
BILLING COOE 8320-01-M

Agency Form Under OMB Review

AGENCY: Veterans Administration.
ACTION: Notice,

The Veterans Administration hus
submitted to OMB for review the

following proposal for the collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
Chapter 35). This document contains a
reinstatement and lists the following
information: (1) The department or stafi
office issuing the form, {2) the title of the
form, (3) the agency form number, if
applicable, (4) how often the form must
be filled out, (5) who will be required or
asked lo report, {6) an estimale of the
number of responses, (7) an estimate of
the total number of hours needed to fill
out the form, and (8) an indication of
whether section 3504(h) of Public Law
96-511 applies.
ADDRESSES: Copies of the form and
supporting documents may be obtained
from Patricia Viers, Agency Clearance
Officer (732), Veterans Administration,
810 Vermont Avenue, NW, Washington,
DC 20420, [202) 389-2146. Comments and
questions about the items on the list
should be directed to the VA's OMB
Desk Officer, Dick Eisinger, Office of
Management and Budgel, 726 jackson
Place, NW, Washington, DC 20503, {202)
395-7316.
DATES: Comments on the information
collection should be directed to the
OMB Desk Officer within 60 days of this
notice,

Dated: September 10, 1985,

By direction of thé Administrator
Everett Alvarez Jr.,
Deputy Adnunistrotor,

Reinstatement

1. Office of Budget and Finance
[Controller)

2. Weork-Study Time Record (Veteran-
Student Services)

3. VA Form 4-8690

4. On occasion

5. Small business or organizations

6. 40,000 responses

7. 10,000 hours

#. Not appiicable

(FR Dog. 85-21939 Filod 9-12-85; 8:45 am|

BILLING CODE 8§120-01-M
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Sunshine Act Meetings

This section of the FEDERAL REGISTER
contains nolices of meetings published
under the “Government in the Sunshine
Act” (Pub. L. 94-409) 5 U.S.C. 552b(e)3).

CONTENTS

nem
Federal Reserve System........c.men 1
Tennessae Valley Authonty .....weein. 2
1

FEDERAL RESERVE SYSTEM

TIME AND DATE: 10:00 a.m., Wednesday,
September 18, 1985.

PLACE: Marriner S. Eccles Federal
Reserve Board Building. C Street
entrance between 20th and 21st Streets.
NW, Washington, DC 20551.

sTATUS; Closed,

MATTERS TO BE CONSIDERED:

1. Personnel actions (uppointmentis.
promotipns, assignments, reassignments, and
salury actions) involving individual Federal
Reserve System employees,

2. Any items carried forward from a
previously announced meeting,

CONTACT PERSON FOR MORE
INFORMATION: Mr. Joseph R. Coyne,
Assistant to the Board; (202) 452-3204.
You may call (202) 452-3207, beginning
ol approximaltely 5 p.m. two business
days before this meeting, for a recorded
innouncement of bank and bank

holding company applications scheduled
for the meeting.

Dated: September 10, 1945,
James McAfee,
\ssoctate Secretary of the Board.
|FR Doc. 85-21962 Filed 9-10-85: 4:41 pm|
BILLING CODE 6210-01-M

2
TENNESSEE VALLEY AUTHORITY
[Meeting No. 1354]

TIME AND DATE: 10:15 a.m. (EDT),
luesday, September 17, 1985.

PLACE: North Georgia Electric
Membership Cooperation’s Auditorium,
1850 Cleveland Road. Dalton, Georgia.

STATUS: Open.

Agenda

Approval of minutes of meeting held on
August 28, 1985,

Action ltems
A—Budget and linancing

A1, Adoption of supplemental resolution
authorizing 1985 Series E power bonds.

A2. Resolution authorizing the Chairman
and other executive officers to take further
action relating to issuance and sale of 1985
Series E power bonds.

Al. Payment from nel power proceeds for
fiscal year 1985 1o the Treasury of the United
States.

Ad, Short-term borrowing from the U.S.
Treasury.

C—Power ltems

“C1. Agreement between the Institute of
International Education and TVA whereby
TVA will conduct an electric utility
engineering seminar and internship training
course for approximately 20 program
participants from underdeveloped countries.

C2. Supplement to Contract No. TV-62313A
with the State of Alabama for cooperation in
the development and implementation of
radiological emergency plans as required by
the Nuclear Regulatory Commission and the
Federal Emergency Management Agency.

C3. Amendment to Cooperative Agreement
No. TV-65580A with Fluor Constructors, Inc.,
for erection services for the 160-MW
Atmospheric Fluldized Bed Combustion
Demonstration Plant Project.

D—Personne! Items

D1. Personal services contract with
Management Analysis Company. San Diego,
California. providing for services to TVA in
connection with implementation of the
Regulatory Performance Improvement Plun
for the Browns Ferry Nuclear Plant, requested
by Power and Engineering {Nuclear).

E—Real Property Transactions
El. Resolution declaring approximately 2.13

Federal Register
Vol. 50, No. 178

Friday, September 13, 1985

acres of TVA land, located in Scott County,
Virginia. as surplus and suthorizing its sale
by Scott County Redevelopment and Housing
Authority as agent of TVA—Truct No.
SCRHA-12,

E2. Filing of a Condemnation Case.
F—Unclassified

F1. Supplement to Contract No. TV-65044A
between TVA and the Board of Trustees of
the University of Alsbama providing for a
cooperative project to further the marketing
und development of export markets for wood
and wood products grown and produced in
the Tennessee Valley and adjoining region,

F2. Contract No. TV-67505A between TVA
and National Park Service providing for a
mine reclamation and trail maintenance work
project in the Big South Fork National River
and recreation area,

F3. Supplement to Contract No. TV-63720A
between TVA and Bicentennial Volunteers,
Incarporated, for the sdministration of a TVA
retiree volunteer program.

FA. Contract No. TV-67693A between TVA
und Agency for International Development
(AID) providing for TVA technical assistance
in support of the AID infrastructure
revitalization project in Grenada, West
Indies.

F5. Revised TVA code on the Waste
Managemen! Community Assistance
Program.

* ltem approved by individual Board
members. This would give formal ratification
to the Board's action.

CONTACT PERSON FOR MORE
INFORMATION: Craven H. Crowell, Jr.,
Director of Information, or a member of
his staff can respond to requests for
information about this meeting. Call
(615) 632-8000, Knoxville, Tennessee.
Information is also available at TVA's
Washington Office (202) 245-0101.

Dated: September, 10 1985.
W.F. Willis,
General Manager.

|FR Dot. 85-22053 Filed $-11-85; 10:17 am|
BILLING CODE §120-01-M
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DEPARTMENT OF LABOR General wage determination decisions Any person, organization, or

are effective from their date of governmental agency having an interest
Employment Standards publication in the Federal Register in the wages determined as prevailing is
Administration, Wage and Hour without limitation as to time and are to encouraged to submit wage rate
Division be used in accordance with the information for consideration by the

Minimum Wages for Federal and
Federally Assisted Construction;
General Wage Determination
Decisions

General wage determination decisions
of the Secretary of Labor specify, in
accordance with applicable law and on
the basis of information available to the
Department of Labor from its study of
local wage conditions and from other
sources, the basic hourly wage rates and
fringe benefit payments which are
determined lo be prevailing for the
described classes of laborers and
mechanics employed on construction
projects of the character and in the
localities specified therein.

The determinations in these decisions
of such prevailing rates and fringe
benefits have been made by authority of
the Secretary of Labor pursuant to the
provisions of the Davis-Bacon Act of
March 3, 1931, as amended (46 Stat.
1494, as amended 40 U.S.C. 278a) and of
other Federal statutes referred to in 29
CFR 5.1 (including the statutes listed at
36 FR 306 (1970) following Secretary of
Labor's Order No. 24-70) containing
provisions for the payment of wages
which are dependent upon
determination by the Secretary of Labor
under the Davis-Bacon Act; and
pursuant to the provisions of part 1 of
subtitle A of title 29 of Code of Federal
Regulations Procedure for
Predetermination of Wage Rates, 48 FR
19533 (1983) and of Secretary of Labor's
Orders 9-83, 48 FR 35736 (1983), and 6-
84, 49 FR 32473 (1984). The prevailing
rates and fringe benefits determined in
these decisions shall, in accordance
with the provisions of the foregoing
statutes, constitute the minimum wages
payable on Federal and federally
assisted construction projects to
laborers and mechanics of the specified
classes engaged on contract work of the
character and in the localities described
therein.

Good cause is hereby found for not
utilizing notice and public procedure
thereon prior o the issuance of these
determinations as prescribed in 5 U.S,C.
553 and not providing for delay in the
effective date as prescribed in that
section, because the necessity to issue
construction industry wage
determination frequently and in large
volume causes procedures to be
impractical and contrary to the public
interest,

provisions of 29 CFR Parts 1 and 5.
Accordingly, the applicable decision
together with any modifications issued
subsequent 1o its publication date shall
be made a part of every contract for
performance of the described work
within the geographic area indicated as
required by an applicable Federal
prevailing wage law and 29 CFR, Part 5.
The wage rates contained therein shall
be the minimum paid under such
contract by contractors and
subcontractors on the work.

Modifications and Supersedeas
Decisions to General Wage
Determination Decisions

Modifications and supersedeas
decisions to general wage determination
decisions are based upon information
obtained concerning changes in
prevailing hourly wage rates and fringe
benefit payments since the decisions
were issued.

The determinations of prevailing rates
and fringe benefits made in the
modifications and supersedeas
decisions have been made by authority
of the Secretary of Labor pursuant to the
provisions of the Davis-Bacon Ac! of
March 3, 1931, as amended (46 Stat.
1494, as amended, 40 U.S.C. 276a) and of
other Federal statutes referred to in 29
CFR 5.1 (including the statutes listed at
36 FR 306 (1970) following Secretary of
Labor's Order No. 24-70) containing
provisions for the payment of wages
which are dependent upon
determination by the Secretary of Labor
under the Davis-Bacon Act; and
pursuant to the provisions of Part 1 of
Subtitle A of Title 29 of Code of Federal
Regulations Procedure for
Predetermination of Wage Rates, 48 FR
19533 (1983) and of Secretary of Labor's
Orders 6-84, 49 FR 32473 (1984). The
prevailing rates and fringe benefits
determined in foregoing general wage
determination decisions, as hereby
modified, and/or superseded shall, in
accordance with the provisions of the
foregoing statutes, constitute the
minimum wages payable on Federal and
federally assisted construction projects
to laborers and mechanics of the
specified classes engaged in contract
work of the character and in the
localities described therein.

Modifications and supersedeas
decisions are effective from their date of
publication in the Federal Register
without limitation as to time and are to
be used in accordance with the
provisions of 29 CFR Parts 1 and 5.

Department. Further information and
self-explanatory forms for the purpose
of submitting this data may be obtained
by writing to the U.S. Department of
Labor, Employment Standards
Administration, Wage and Hour
Division, Office of Program Operations,
Division of Wage Determinations,
Washington, D.C. 20210. The cause for
not utilizing the rulemaking procedures
prescribed in 5 U.S.C. 553 has been set
forth in the original General
Determination Decision.

Modification to General Wage
Determination Decisions

The numbers of the decisions being
modified and their dates of publication
in the Federal Register are listed with
each State.

Delaware: ....eisimsns 3

DEBS-3021..csveesiismrensess Apr. 19, 1985,
New Jersey:

INJB5=30314.:0scesewsassnsrsse Aug. 2, 1885,

NJ85-3032....., .« July 19, 1885.
North Dakota:..

] 91 ETH 1t — Mar. 1, 1885,
Oklahoma:

OKB5-4034....crvervivrnnes Aig. 23, 1885,

OKB85-4035..., . Augusl 23, 1985.
Pennsylvanio: ...

PAB5-3012 ... ... March 8, 1885,
Rhode Island:...

RIB4-3043......c00ccmververs November 30, 1984
Texas:

TX80-4074 .ooviiererioniones September 26, 1560

TX85-4019 ... e June 14, 1885,

TXBA-4037, caiorioassssins May 25, 1885.
Virginia:

VABS<3020 1veve i iorrsnrsnras Apr. 8, 1985

Supersedeas Decisions to General Wage
Determination Decisions

The numbers of the decisions being
superseded and their dates of
publication in the Federal Register are
listed with each State. Supersedeas
decision numbers are in parentheses
following the numbers of the decisions
being superseded.

Maryland: (MD81-3031)MDa5- May 15,

3052, 1881,
Virginia:  [VAB2-3034)VA85- Dec. 3, 1982
J051.

Signed at Washington, DC this 6th duy of
September 1985.

James L. Valin,
Assistant Administrator.

BILLING CODE 4510-27-M
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Competitive Research Grants Program
for Fiscal Year 1986; Solicitation of
Applications for Competitive Research
Grants Program; Notice
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DEPARTMENT OF AGRICULTURE

Office of Grants and Program
Systems

Competitive Research Grants Program
for Fiscal Year 1986; Solication of
Applications for Competitive Research
Grants Program

Applications are invited for
competitive grant awards under the
Competitive Research Grants Program
for Fiscal Year 1986.

The authority for this program is
contained in section 2(b) of the Act of
August 4, 1965, as amended (7 U.S.C.
450i(b)). Under this program, subject to
the availability of funds, the Secretary
may award competitive research grants,
for periods not to exceed five years, for
the support of research projects to
further the programs of the Department
of Agriculture. Proposals may be
submitted by any State agricultural
experiment station, college, university,
other research institution or
ogranization, Federal agency, private
organization, corporation or individual.
Proposals from scientists at non-United
States organizations will not be
considered for support.

Applicable Regulations

Regulations applicable to this program
include the following: (a) The regulation
governing the Competitive Research
Grants Program, 7 CFR Part 3200 (49 FR
5570, February 13, 1984, as amended by
50 FR 5499, February 8, 1885}, which set
forth procedures to be followed when
submitting grant proposals, rules
governing the evaluation of proposals
and awarding of grants, and regulations
relating to the post-award
administration of grant projects; and (b)
the USDA Uniform Federal Assistance
Regulations, 7 CFR Part 3015.

Specific Research Areas To Be
Supported in Fiscal Year 1986

Standard grants and a small number
of continuation grants will be awarded
to support basic research in selected
areas of plant science, human nutrition,
biotechnology, animal science, insect
pest science, acid precipitation, soybean
research, and alcohol fuels research.

The research areas of plant and
animal science and human nutrition
have been considered by a number of
scientific groups to possess exceptional
opportunity for fundamental scientific
discovery and for contributing, in the
long run, to applied research and
development vitally needed on high-
priority food and nutrition problems.

The major initiative in
biotechnological research is designed to

provide opportunities to address
research problems in all areas of
agricultural science including plants,
animals, forestry, and microoganisms
associated with these biota. It is
anticipated that this research will
advance the Nation's competitive
advantages in the food, feed, fiber and
natural resource processes broadly.
Ultimately, this information will be
useful for advancing the understanding
of key agriculturally important
phenomena. Consideration will be given
to research proposals which address
fundamental questions in the areas
noted below and which are consistent
with the long-range agricultural needs of
the Nation. While basic guidelines are
provided to assist members of the
scientific community in asse their
interest in the program areas and to
delineate certain important areas where
new information is vitally needed, the
guidelines are not meant to provide
boundaries or to detract from the
creativity of potential investigators.
USDA encourages the submission of
innovative projects in the so-called
"high-risk" category as well as those
which may have a more certain payoff
potential. In all instances, innovative
new research will be given high priority.

Workshops or symposia thal bring
together scientists to identify research
needs, update information, or advance
an area of research are recognized as an
integral part of research efforts. Support
for a limited number of such meetings
covering subject matter encompassed by
this Competitive Research Grants
solicitation will be considered for partial
or, if modest, complete support.

The following specific research areas
(program areas} and guidelines are thus
provided as a base from which
proposals may be developed:

1.0 Plant Science.

1.1 and 1.2 Biological Stress on
Plants. Plants are exposed to many
stresses that may adversely affeet their
productivity and usefulness to man. This
program area will support research on
stresses on plants arising from their
interactions with other plants or with
other biological agents such as weeds,
insects, nematodes, fungi, bacteria,
viruses, and mycoplasma-like
organisms. The ultimate goal of the
reseach supported in this area is to
reduce losses in plant productivity from
damage caused by biologically
generated stresses. This program area
will emphasize studies that enhance our
understanding of (a} how stressful
interactions are established between
plants and other biological agents, (b}
how plants react to stresses generated
by interactions with biological agents,
and (c) how damage from such

interactions may be reduced or
eliminated. The interactions may be
studied at any number of levels (i.e.,
population, organismal, cellular and
molecular) and by various approsches
including genetics, molecular biology.
and biochemistry. These may include
studies on plants separated from stress-
causing organisms or on stress-causing
organisms separated from their target
plants. However, proposals should
indicate how the anticipated
information will be relevant to the
understanding of the causes,
consequences, and avoidance of
biologically generated stresses on
plants. The research supported in this
program arca will focus on the
identification of new approaches that
will be both effective and compatible
with social and environmental concerns,

To expedite processing and review of
the large number of proposals submitted
in the broad subject area of Biological
Stress on Plants, proposals will be
evaluated under two subprogram areas:

1.1 Plant Pathology/Weed Science,
and

1.2 Entomology/Nematology, each of
which will have a separate deadline for
submission of proposals.

Within the guidelines described
above, the Plant Pathology/Weed
Science subprogram area will consider
all proposals for research addressing
plant pathogens or weeds affecting plant
stress. In the subprogram area there will
be only one deadline date for proposals
dealing with weed science. The
Entomology/Nematology subprogram
area will consider all proposals for
research addressing arthropods or
nematodes stressing the plant.

1.3 Gengtic Mechanisms for Crop
Improvement. The goal of this program
area is o encourage new and innovative
approaches for the development of
genetically superior varieties of
agricultural crops. Proposals should be
directed toward obtaining novel genetic
combinations or gene modifications that
cannot be achieved by using
conventional plant breeding techniques.
Studies addressing the basic cellular
and genetic processes which contribute
new information required for the
development of novel approaches to
crop improvement will be given high
priority. This program area will
emphasize the following but will not
exciude other new or unusual
approaches to crop improvement: (a)
Acquisition of basic information on the
structure, function, and expression of
plant nuclear and organellar genes; (b)
cell and tissue culture studies designed
to increase our knowledge of the basic
maolecular, biochemical. and cellular
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processes involved in regenerating
whole plants from single cells; (c)
development of cellular and molecular
methods for identifying plant
characteristics or genes which are
important targets for genelic
manipulation; (d) development of
molecular and cellular methods for crop
improvement using gene transfer or
genetic engineering technology: (e)
development of new methods for
producing, selecting, and transferring
agronomically important qualitative and
quantitative traits; and (f) basic genetic
studies on the alteration and utilization
of unadapted and wild germplasm.

14 Biological Nitrogen Fixation. The
most common limiting nutrient for plant
growth is nitrogen. The presence of soil
nitrogen is due to past accretions in
nature, biological nitrogen fixation, or
the application of nitrogenous fertilizer.
The latter represents a significant
energy input in cropping and ultimately
increases food costs. Thus, the
enhancement of biological nitrogen
fixation capacity in plant-soil microbial
associations is of major importance.
Research aimed at understanding
nitrogen-fixing mechanisms and related
nitrogen metabolism in both symbiotic
and [ree-living organisms as well as the
fate of fixed nitrogen is of high priority.

In general, the objectives in this
program area include building a
foundation of basic information
concerning nitrogen fixation as it relates
lo enhancing the process in currently
known systems and in providing a base
for developing new nitrogen-fixing
associations, by genetic transfer or other
means, for crop species not now
possessing such capability. Moreover,
the process of nitrification, the
issimilation and utilization of ammonia
and nitrate, and denitrification all play
important roles in plant growth. Soil
nitrogen, whether supplied by biological
nitrogen fixation or as a chemical
fertilizer, serves to increase food
production only when it is present in an
available form.

Examples of research encompassed in
this program area include: (a) Structure
and mechanism of action nitrogenase;
the regulation of nitrogenase activity
and synthesis; the relationship between
nitrogenase and hydrogenase activities
in nitrogen-fixing organisms: (b)
energetics of the nitrogen fixation
process including competitive processes
within the plant; {¢) infection by
Rhizobium and conditions for effective
nodulation: basis of the recognition
process between symbiotic organisms;
factors controlling symbiont specificity;
competition in the soil: (d) study of the
nitrogen-fixing capabilities of

Actinomycetes, Azospirillum spp.,
Cyanobacteria, and other organisms
potentially important in supplying
nitrogen needs of plants; {(e) relation
between the fixation process and the
processes of assimilation, nitrification,
and denitrification; (f) the development
of methods for the in sity measurement
of nitrification and denitrification, and
determination of the actual extent of
these processes in nature; (g) an
analysis of the distribution of
denitrifying and nitrifying bacteria and
elucidation of control mechanisms
operating on nitrogen transformations in
the major species; (h) studies of the
metabolism of fixed nitrogen including
the enzymes involved in the assimilation
and dissimilation of fixed nitrogen in
bacteria and crop plants and the
partitioning of fixed nitrogen into
various gene products or plant organs;
and (i} the efficiency of nitrogen
utilization by crop plants in the
production of food proteins.

Emphasis in program priorities will be
on innovative appreaches which may
contribute to a more thorough
understanding of nitrogen cycling
encompassing biochemistry, cellular and
developmental biology, genetics and
genetic manipulation, and other relevant
life science disciplines. An
understanding of these processes is
essential to the development of
strategies which maximize nitrogen
fixation, minimize inputs of nitrogenous
fertilizers, and optimize their utilization
in agriculture,

1.5 Photosynthesis. Photosynthatic
efficiency is an important factor in crop
productivity. Basic research which
provides information of limiting
processes of photosynthesis and
associated carbon metabolism will lead
lo a greater understanding of those
factors which affect the ability of the
plant to produce a usable product.

Research is needed in the following
major subareas: (a) Aspects of
photosynthetic energy conversion,
including such areas as euarly events in
photon capture by photosynthetic
systems and the mechanisms of charge
separation, the structure and function of
photosynthetic membranes and
membrane constituents, and the
associated chemical and physical
reactions; (b) photosynthetic carbon
assimilation including COy fixation,
biochemistry and molecular biology of
photosynthetic and related biosynthetic
pathways, photorespiration, and aspects
of cellular metabolism regulating these
reactions; [c) control of photosynthate
partitioning, translocation and
utilization; (d) factors controlling
development and senescence of the

photosynthetic apparatus; (e} genetic
and cellular manipulation to improve
photosynthetic efficiency in plants
including studies of the chloroplast
genome, of nuclear genes regulating
photosynthesis and related processes,
and analysis of regulatory steps
controlling both nuclear and
extranuclear gene expression and their
interactions; and (f) the photosynthetic
process in leaves, whole plants, and
canopies, including but not limited to
involvement of the stomatal apparatus.

Other research designed to generate
new information leading to a basic
understanding of photosynthesis and its
accompanying processes may also be
considered a part of this program.

2.0 Human Nutrition. Proposals are
invited in the area of human
requirements for nutrients. Support will
not be provided for clinical research,
demonstration or action projects, nor for
surveys of the nutritional status of
population groups.

Research in the program area is
intended to contribute to the
improvement of human nutritional
status by increasing our understanding
of requirements for nutrients, The
objective is to support basic creative
research that will help to fill gaps in our
knowledge about nutrient requirements,
bioavailability, the interrelationships of
nulrients, and the nutritional value of
foods that are consumed in the U.S. and
of the nutrient condition of healthy
individuals, as all of these relate to
human nutrient requirements. Special
attention will be given to applications
involving innovative approaches
designed to improve methods of
research and investigation that will
increase the reliability and validity of
data concemned with the quantitative
evaluation of nutrient requirements and
nutrient condition. The use of animals as
mode! systems should be justified.

Proposals dealing with processing
technigues in food technology should be
clearly oriented toward determination of
human nutrient requirements. Proposals
which concern utilization or production
of a food commodity should emphasize
the relationship to specific human
nutrient requirements. It is especially
important that proposals emphasize
innovative (creative), fundmental (basic)
research.

3.0 Biotechnology. Any agriculturally
important organism(s) may be used ta
accomplish the objectives of this
program area. However, the use of
experimental model systems should be
justified relative to the objectives of this
research area. In all instances,
innovative new research will be given
high priority.
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3.1 Molecular Biology. One of the
major limiting factors for the application
of biotechnology to agriculture is the
lack of basic information about genes,
The primary objective of this category is
to increase our understanding of the
structure, function, regulation, and
expression of genes of plant, animal,
and their associated microbial systems.

This subprogram area will emphasize
the following categories of research: (a)
Identification, isolation and
characterization of genes and gene
products, (b) relationships between gene
structure and function, (c) regulatory
mechanisms of gene expression, (d)
interactions between nuclear and
organellar genes, and between
extrachromosomal and chromosomal
genes, (e) mechanisms of gene
recombination and transposition, and (f)
molecular basis of chromosomal
replication, (g) mechanisms of
interaction with beneficial or deleterious
microorganisms,

3.2 Molecular and Celiular
Mechanisms of Growth and
Development. Suboptimal growth and
development are limiting factors in
animal and plant productivity. Yet, a
basic understanding of the
developmental processes in
agriculturally important animals and
plants is largely lacking. New
experimental approaches are being
developed through advances in
molecular and cell biology. The goal of
this subprogram area is to encourage the
use of emerging techniques for the
investigation of the developmental
processes,

This research area will place
emphasis on, but not be limited to,
studies of (a) cellular and molecular
mechanisms controlling growth and
developmental processes, including
reproduction, differentiation, and
senescence, and (b) metabolic processes
related to growth and development.
Projects designed to identify molecular,
cellular and organismal targets for
genome manipulation are also
encouraged.

3.3 Genetic and Molecular
Mechanisms Controlling Responses to
Physical and Biological Stress.
Biological and physical stresses prevent
the expression of the full genetic
potential of an organism's productivity
and set limits on where and when it
thrives. A major goal of this subprogram
area is to understand the molecular
basis for the organism's interaction with
these stresses and to identify which
genelic systems causing these responses
can be manipulated by techniques in
biotechnology. Research on plants,
animals, or their associated
microorganisms should emphasize: (a)

Identification, isolation, transfer, and
expression of genes that are regulated
by, or involved in, stresses; (b)
physiological-genetic and biochemical-
genetic analyses of identified genes or
genomic segments that are likely to
affect performance under stress; (c)
molecular mechanisms underlying
coordination of organismal responses to
stress: (d) fundamental mechanisms of
stress responses, injury, tolerance, and
avoidance at the molecular, cellular, and
organismal level; and (e) laboratory and
field investigation on the physiology of
the organism that contribute to an
understanding of the causes,
consequences and avoidance of
stresses, rather than simply describing
the effects of stress. Proposals in the
Response to Stress-Animal program will
be reviewed and evaluated in the
Animal Molecular Biology or Growth
and Development panels. Response to
Stress proposals have deadline dates in
accordance with the appropriate panels.

4.0 Animal Science. Suboptimal
reproductive performance in domestic
farm animals is the major factor limiting
more efficient production of animal food
products. This failure to achieve
maximal reproductive efficiency is due
to problems related to puberty,
ovulation, corpus luteum formation and
function, insemination, fertilization,
prenatal death and poor survival of
offspring.

The economic loss lo the producer
and increased costs of animal food
products to the consumer due to
inefficient reproductive performance
makes the requirement for new
knowledge in these areas a high priority.
Although the exact needs may vary from
species to species and region to region,
there are areas where additional
fundamental research is crucial.

4.1 Brucellosis. This subprogram
area will support research at the
cellular, molecular, and genetic levels
that will (a) define the mechanisms by
which Brucella abortus induces disease
in cattle and (b) defines the basis of the
bovine interactive response with B.
obortus that results in proteclive
immunity. Proposals are also
encouraged which, through molecular
biological analyses, identify and
produce (a) antigens to differcntiate
non-infected, vaccinated, and the B.
abortus-infected cattle, and (b)
immunogens to stimulate long-lived
protective immunity in cattle.

4.2 Reproductive Physiology. This
subprogram area will support innovative
research in the following categories: (a)
Mechanisms affecting embryo survival,
endocrinological control of embryo
development, mechanisms of
embryomaternal interactions, and

embryo implantation; (b) gamete
physiology, primarily gametogenesis
including maturation processes, follicle
growth ovulation, corpus luteum
formation and function. and
superovulation; fundamental processes
of fertilization, mechanisms regulating
gamete survival /n vivo and in vitro, and
basic questions regarding gamete
transport; and (c) fundamental questions
addressing parturition, postpartum
interval to conception, and neonatal
survival.

Emphasis will be on innovative
approaches which may contribute 10 &
thorough understanding of the
reproductive processes in agriculturally
important food and fiber-producing
animals. The use of experimental mode!
systems should be justified relative to
the objectives of this research.

Proposals on the development of
methods for in vitro manipulation and
preservation of animal gametes and
embryos will be considered, but overall
objectives of such studies should be
related to the development of
fundamental knowledge in one or both
of the foregoing areas.

5.0 Insect Pest Science. Uncontrolled
insect pests are a major factor in
reducing crop and forest productivity.
Before successful strategies for
managing insect pests can be developed,
a strong basic insect biology research
effort is needed. This program area,
restricted to the insect pests listed
below, will support research on
behavioral physiology: chemical
ecology; insect-host interaction;
endocrinology: population dynamics;
behavioral ecology; insect pathogens,
parasites and predators; and
epidemiology of beetle-borne pathogens.
Proposals bringing a blend of
approaches to a specific problem are
encouraged.

The Insect Pest Science program will
support studies on the following:

5.1, boll weevil/bollworm;

5.2, pine bark beetle; and

5.3 gypsy moth.

6.0 Acid Precipitation. Largely
single-factor research on above-ground
plant tissues has not provided clear
evidence of reductions in plant growth
or yield following exposure to acid
precipitation. There is a need to teke
advantage of knowledge gained thus far
and recognize that the problem is far
more complex than initially projected.
New research must reflect that
complexity, More emphasis should be
placed on multiple-factor studies that
deal with both direct and indirect
effects.

Priority will be given to research
projects directly addressing the effects
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of acid precipitation on economically
important plants, including trees, and
associated microorganisms.

These grant funds will continue to be
administered as a contribution of USDA
to the National (Federal) Acid
Precipitation Assessment Program
(NAPAP). In the regard, plans for use of
these funds are coordinated with
research underway or planned by the
U.S. Environmental Protection Agency,
the Electric Power Research Institute
and other organizations working within
or in coordination with the NAPAP, This
coordination is mandated by the NAPAP
to ensure complementarity and to avoid
unnecessary duplication.

The research areas encouraged are
nol in order of priority for funding
consideration. Proposals dealing with
agricultural crops and forests will be
considered.

1. Interactive effects of acidic rain
with other atmospheric pollutants on
plant productivity and quality.

2. Effects of excess hydrogen, nitrogen
and sulfur on heavy metal mobilization
and other soil processes,

3. Predisposition of plants to
secondary effects (e.g., pathogens,
insects, climate) as a result of acid
deposition.

4. Mechanisms of response to acid
deposition in plant species in which
negative effects have been documented.

7.0 Soybean Research. The overall
goal of this area program is to support
long-term, basic biological research on
soybeans that can generate new ideas,
new knowledge, and innovative
technologies which ultimately will
contribute to increased productivity of
the soybean crop. Interdisciplinary
approaches are encouraged. This
program area emphasizes research
projects that are designed to: (a)
Enhance the fundamental understanding
of physiology and biochemistry of the
soybean, and (b) develop innovative
genetic and breeding strategies for
enhanced soybean germplasm.

Proposals in this category will be
reviewed and evaluated under the
appropriate panels noted below.
Soybean research proposals have
deadline dates in accordance with the
appropriate panels,

8.0 Alcoho! Fuels Research.
Proposals will be considered for
research relating to the physiological,
microbiological, biochemical and genetic
processing controlling the biological
conversion of agriculturally important
biomass material to alcohol fuels and
industrial hydrocarbons. Studies on
chtors which limit efficiency of
biological production of alcohol fuels
and means of overcoming these

limitations will be within the scope of
this program area.

How To Obtain Application Materials

Please note that potential applicants
who were on the Competitive Research
Grants mailing list for 1985, or who
recently requested placement on the list
for 1886, will automatically receive
copies of this solicitation, the “Research
Grant Application Kit," and the
regulations governing the Competitive
Research Grants Program, 7 CFR 3200
(49 FR 5570, February 13, 1984, as
amended). All others may request copies
from: Grants Administrative
Management, Attention: Proposal
Services Unit, Office of Grants and
Program Systems, U.S. Department of
Agriculture, Room 007, ]. S. Morrili
Building. 15th and Independence
Avenue, SW,, Washington, D.C. 20251,
Telephone: (202) 475-5049.

What To Submit

An original and 14 copies of each
proposal submitted are requested. This
number of copies is necessary to permit
thorough, objective peer evaluation of
all proposals received before funding
decisions are made,

Each copy of the proposal must
include a Form S&E-861, “Grant
Application," which is included in the
"“Research Grant Application Kit."
Proposers should note that one copy of
this form, preferably the original, must
contain pen and ink signatures of the
principal investigator(s) and the
authorized organizational
representative,

Each project description is expected
by the members of review committees
and the staff to be complete in itself, It
should be noted that the revicwers are
not required to read beyond 15 pages of
the project description to evaluate the
proposal. It would be helpful for the
reviewers if the Principal Investigator(s)
vitaes were limited to three (3) or four
(4) pages.

All copies of a proposal must be
mailed in one package. Due to the
volume of proposals received, proposals
submitted in several packages are very
difficult to identify. Also, please see that
each copy of each proposal is stapled
securely in the upper left-hand corner.
DO NOT BEND. Information should be
typed on one side of the page only.
Every effort should be made to ensure
that the proposal contains all pertinent
information when initially submitted.
Prior to mailing, compare your proposal
with the Application Requirements
checklist contained in the "Research
Grant Application Kit" and instructions
contained in the regulations governing

the Competitive Research Grants
Program, 7 CFR Part 3200.

Applicants should not submit the
same research proposal twice in the
same fiscal year to different research
program area categories within the
Competitive Research Grants Program.
Duplicate proposals will be returned
without review.

Where and When To Submit Grant
Application

Proposals submitted to the research
program areas in this notice (e.g.. 3.1
Molecular Biology) will be assigned by
the Competitive Research Grants Office
staff to the most appropriate peer
review panel listed below. If necessary,
further information may be obtained
from the appropriate Associate Program
Manager at the telephone numbers given
below. Each research grant application
must be submitted within the time limits
listed below to: Grants Administrative
Management, Attention: Competitive
Research Grants Program, Office of
Grants and Program Systems. U.S.
Department of Agriculture, Room 007, |.
S. Morrill Building, 15th and
Independence Avenue SW.,
Washington, D.C. 20251. To be
considered by the appropriate peer
review panel for funding during Fiscal
Year 1986 the proposals should be
postmarked by the following dates:

N;:";"‘ ] Poot ravicw panel Contacts
November 4 Jmm Gonetics and Moteculer |  475-5042

Bology.
Entomology and Nematology 475-5022
Human Nutrition. .o | 4755034
Arimad Growsh and Develop- | 475-3209
November 12 .l i 475-5030
Plamt Patholcgy and Weeds ... | A75-5022
Jarwary 13 | Plant Growth and Development.| 475-5042
Fetruary 10, | Anmal Science & " 475-5004
| Alcohol Fumts - .| ar%-s028
Fabruary 17, Nrogen Fixation ..., 475-5030
Animal Molecutar Biology and | €75-3399

Brucetioss.

Fatruary 24 insect Past Scence ..., - 475-5022
Emviconmantal Stress on Plants. |  475-5038
Ackd Precptation. .. ., 475-5038
March 3. Prant P S— ]
Plant Ganotcs and Molocular | 475-5042

Biology.

Proposals in the following areas may
be submitted for either of two deadlines
within the respective areas: (1) Plant
Genetics and Molecular Biology—
November 4, 1985 or March 3, 1986; (2)
Plant Pathology—November 12, 1985 or
March 3, 1986. Proposals within each
area that are received after the first
deadline will be held for the second
deadline. Proposals within each area
that are received by the first deadline
and rated highly meritorious but not
funded initially may be funded after the
second deadline. These proposals will




37482

Federal Register / Vol. 50, No. 178 / Friday, September

13, 1985 / Notices

nol. however, be re-evaluated. It is

anticipated that the majority of funding
decisions for proposals received for the
firs! deadline will be made at that time.

Special Instructions

The Competitive Research Grants
Program should be indicated in Block 7
and the applicable program area and
subprogram area (specific area of
inquiry) should be indicated in Block 8
of Form S&E-861 provided in the
Research Grant Application Kit. Sefect
one program area only. The number
assigned to the specific area of inquiry
must also be cited in Block 8 of Form
S&E-661. (Example: Biotechnology-
Responses to Physical and Biological
Stress 3.3). The final determination of
the program and subprogram areas will
be made by the program staff and/or
appropriate peer panel. The code
numbers assigned to program areas and
subprogram areas are listed below:

1.0 Plant Science (Use oppropriate
subprogram area #1.1 through 1.5)

1.1 Biological Stress on Plants—Plant
Pathology and Weeds

1.2 Biological Stress on Plants—Entomology
and Nematology

1.3 Cenetic Mechanisms for Crop
Improvement

1.4 Biological Nitrogen Fixation

1.5 Photosynethesis

20 Human Requirements for Nutrients

3.0 Biotechnology (Use oppropriate
subprogram area #3.1 through 3.3)

3.1 Molecular Biology (Gene Structure)

3.2 Molecular and Cellular Mechanisms of
CGrowth and Development

3.3 Responses to Stress

40 Animal Science (Use appropriate
subprogram area =4.1 or 4.2)

4.1 Brucellosis

2 Reproductive Physiology

50 Insect Pest Science (Use oppropriate
subprogram area =5.1 through 5.3)

5.1 Boll weevil/Bollworm

5.2 Pine Bark Beetle

53 Gypsy Moth

6.0 Acid Precipitation

7.0 Soybean Research

8.0 Alcohol Fuels Research

Supplementary Information

The Competitive Research Grants
Program is listed in the Catalog of

Federal Domestic Assistance under No.
10208, For reasons sel forth in the Final
rule related Notice to 7 CRF Part 3015,
Subpart V (48 FR 29115, June 24, 1983),
this program is excluded from the scope
of Executive Order 12372 which requires
intergovernmental consulation with
State and local officials.

Under the provisions of the
Paperwork Reduction Act of 1980 (44
U.S.C. 3504 (h)), the collection of
information requirements contained in
this natice have been approved under
OMB Document No. 0525-0001.

The award of any grants under the
Competitive Research Grants Program
during FY 19886 is subject to the
availability of funds.

Done at Washington, D.C. this 9th day of
September 1985,

Clare L. Harris,

Acting Admiristrator, Office of Granis and
Program Systems.

[FR Doc. 85-21968 Filed 9-12-85; 8:45 um|
BILLING CODE 3410-MT-M
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September 13, 1985

Part IV

Environmental
Protection Agency
40 CFR Part 50 T, .

Review of the National Ambient Air
Quality Standards for Carbon Monoxide;
Final Rule
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 50
|AD-FRL-2866-6]

Review of the National Ambient Air
Quality Standards for Carbon
Monoxide

AGENCY: Environmental Protection

Agency. .

ACTION: Final rule.

SUMMARY: In 1971, identical primary and
secondary national ambient air quality
standards (NAAQS) for carbon
monoxide (CO) were promulgated at
levels of 8 parts per million [ppm), 8-
hour average, and 35 ppm, 1-hour
average, neither to be exceeded more
than once per year (36 FR 8186). In
accordance with sections 108 and 109 of
the Clean Air Act, EPA has reviewed
and revised the criteria upon which the
existing NAAQS for CO are based, and
has reviewed those standards to
determine if revisions to the standards
are appropriate. On August 18, 1980,
EPA proposed certain changes in the
standards based on the scientific
knowledge reported in the revised
criteria document for CO (45 FR 55066).
Today’s notice announces EPA's
decision not to revise the existing
primary (health) standards a! this time
and revokes the secondary (welfare)
NAAQS for CO. EPA plans to review
several ongoing human health effect
studies upon their completion and, if
warranted, will reexamine this decision
al that time.

EFFECTIVE DATE: This action is effective
October 15, 1985.

ADDRESSES: A docket [Number OAQPS
78-7) containing information relating to
EPA’s review of the CO standards, is
available for public inspection and
copying between 8:00 a.m. and 4:00 p.m.,
on weekdays, at EPA's Central Docket
Section, West Tower Lobby, Gallery 1,
Waterside Mall, 401 M Street SW.,,
Washington, D.C. A reasonable fee may
be charged for copying.

Availability of Related Information

The final revised criteria document,
“Air Quality Criteria for Carbon
Monoxide" (EPA-800/8-79-022, October
1979; NTIS PB 81-244840, $17.00 paper
and $4.50 microfiche), an addendum to
the criteria document, “"Revised
Evaluation of Health Effects Associated
with Carbon Monoxide Exposure"
{EPA-600/8-83-033F, August 1984; NTIS
PB 85-103471, $10.00 paper and $4.50
microfiche) and the final stafl paper,
“Review of the NAAQS for Carbon

Monoxide: Reassessment of Scientific
and Technical Information” (EPA-450/
5-84-004, July 1984: NTIS PB 84-231315,
$10.00 paper and $4.50 microfiche) are
available from: U.S. Department of
Commerce, National Technical
Information Service (NTIS), 5285 Port
Royal Road, Springfield, Virginia 22161,
FOR FURTHER INFORMATION CONTACT:
Mr. Michael Jones, Strategies and Air
Standards Division (MD-12), Office of
Air Quality Planning and Standards,
U.S. Environmental Protection Agency,
Research Triangle Park, North Carolina
27711, Telephone: (919) 541-5531 (FTS
629-5531).

SUPPLEMENTARY INFORMATION:
Background

Legislative Requirements Affecting This
Action

Two sections of the Clean Air Act
govern the establishment, review, and
revision of NAAQS. Section 108 (42
U.S.C. 7408) directs the Administrator to
identify pollutants which may
reasonably be anticipated to endanger
public health or welfare and to issue air
quality criteria for them. These air
quality criteria are to reflect the latest
scientific information useful in
indicating the kind and extent of all
identifiable effects on public health or
welfare that may be expected from the
presence of the pollutant in the ambient
air.

Section 109(a) (42 U.S.C. 7409) directs
the Administrator to propose and
promulgate “primary” and “secondary”
NAAQS for pollutants identified under
section 108. Section 109(b}(1) defines a
primary standard as one the attainment
and maintenance of which in the
judgment of the Administrator, based on
the criteria and allowing for an
adeguate margin of safety, is requisite to
protect the public health. The secondary
standard, as defined in section 109(b)(2),
must specify a level of air quality the
attainment and maintenance of which in
the judgment of the Administrator,
based on the criteria, is requisite to
protect the public welfare from any
known or anticipated adverse effects
associated with the presence of the
pollutant in the ambient air,

The courts have upheld EPA's
interpretation that the requirement for
an adequate margin of safety for
primary standards is intended to
address uncertainties associated with
inconclusive scientific and technical
information available at the time of
standard setting. It is also intended to
provide a reasonable degree of
protection against hazards that research
has not yet identified. Lead Industries
Association v. EPA, 647 F.2d 1130, 1154

(D.C. Cir. 1980), cert. denied, 101 S. Ct,
621 (1980); American Petroleum Institute
v. Costle, 665 F.2d 1176, 1177 (D.C. Cir.
1981), cert. denied, 102 S. Ct. 1737 (1982),
Both kinds of uncertainties are
components of the risk associated with
pollution at levels below those at which
human health effects can be said to
occur with reasonable scientific
certainty. Thus, in selecting primary
standards with an adequate margin of
safety, the Administrator is seeking not
only to prevent pollution levels that
have been clearly demonstrated to be
harmful, but also to prevent lower
pollutant levels that he finds pose an
unacceptable risk of harm, even if that
risk is not precisely identified as to
nature or degree,

In evaluating such risks for the
purpose of providing an adequate
margin of safety, EPA has considered
such factors as the nature and severity
of the health effects involved, the size of
the sensitive population(s) at risk, and
the kind and degree of the uncertainties
that must be addressed. Given that the
*margin of safety” requirement by
definition comes into play where no
conclusive showing of harm exists, such
factors, which involve unknown,
qualitatively defined, or only partially
quantified risks, have inherent limits as
guides to action. The selection of any
particular approach to providing an
adeguate margin of safety is a policy
choice left specifically to the
Administrator's judgment. Lead
Industries Association v. EPA, supra,
647 F.2d at 1161-62.

The courts, however, have endorsed a
reading of the Act that sets strict limits
on the factors EPA may consider in
providing an adequate margin of safety
for primary standards. The leading
judicial decisions state that the
economic and technological feasibility
of altaining primary standards are not o
be relied upon in setting them, even in
the context of a margin of safety. Lead
Industries Association v. EPA, supra, I
647 F.2d st 1148-1151; American
Petroleum Institute v. Costle, supra, B65
F.2d at 1185, 1190. Such factors may,
however, be considered to a degree in
the development of State plans to
implement the standards.

Section 109(d) of the Act (22US.C.
7409(d)) requires periodic review and..nf
appropriate, revision of existing criler@
and standards. If, in the Administrator’s
judgment, the Agency's review and
revision of criteria make appropriate the
proposal of new or revised standards,
such standards are to be revised and
promulgated in accordance with section
109(b). Alternatively, the Administrator
may find that revision of the standards
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is inappropriate and conclude the
review by leaving the existing
standard(s) unchanged. The process by
which EPA has reviewed the original
criteria and standards for carbon
monoxide (CO) under section 109(d) is
described in a later section of this
notice.

States are primarily responsible for
assuring atlaioment and maintenance of
ambient air quality standards, Under
section 110 of the Act (42 U.S.C. 7410),
States are to submit to EPA for approval
State implementation plans (SIPs) that
provide for the attainment and
maintenance of such standards through
conlrol programs directed to sources of
the pollutants included. Other federal
programs provide for nationwide
reductions in emissions of these and
other air pollutants through the federal
motor vehicle control program, which
involves controls for automobile, truck,
bus, and motorcycle under Title Il of the
Act (42 U.S.C. 7501 to 7534). and through
the development of new source
performance standards for various
categories of stationary sources under
section 111 (42 U.S.C. 7411).

Original CO Standards, Revision of the
Criteria Document, and Proposed
Revisions of the Standards

Original CO Standards. On April 30,
1971, the Environmental Protection
Agency (EPA) promulgated NAAQS for
CO under section 109 of the Clean Air
Act (36 FR 81886). Identical primary and
secondary standards were set at levels
of § ppm, 8-hour average, and 35 ppm, 1-
hour average, neither to be exceeded
more than once per year. The scientific
and medical bases for these standards
are described in the document, “Air
Quality Criteria for Carbon Monoxide"
(DHEW, 1970), published by the U S,
Department of Health, Education, and
Welfare in March 1970, The primary
standards set in 1971 were based largely
on work by Beard and Wertheim (1967)
suggesting that low-level CO exposures
resulting in carboxyhemoglobin {COHb)
levels of 2 to 3 percent were associated
with impairment of ability to
discriminate time intervals, a central
nervous system effect,

Revision of the Criteria Document. On
December 1, 1978, EPA announced that
it was in the process of reviewing and
updating the 1970 document, "Air
Quality Criteria for Carbon Monoxide,”
and called for information that might be
helpful in revising the document (43 FR
56250). In the process of developing the
revised criteria document, EPA provided
a number of opportunities for review
and comment by organizations and
individuals outside the Agency. Two
successive drafts of a revised criteria

document, prepared by EPA's
Environmental Criteria and Assessment
Office (ECAO), were made available for
external review, and EPA received
approximately 30 written comments on
these drafts. The external review drafts
of the criteria document were also
reviewed by the Clean Air Scientific
Advisory Committee (CASAC)!
Subcommittee on Carbon Monoxide on
January 30-31, 1979 and June 14-15,
1979. These meetings were open to the
public and were attended by individuals
and representatives of organizations
who provided critical reviews and new
information for consideration. A
summary of EPA’s responses to the
comments on the two external review
drafts of the criteria document has been
placed in the public docket (Docket No.
ECAO-CD-78-3). Transcripts of the two
CASAC meetings have also been placed
in the docket.

The CASAC prepared a “closure™
memorandum (Hovey, 1979) to the
Administrator indicating its satisfaction
that the final draft of the criteria
document was scientifically adequate
for standard-setting purposes. The
closure memorandum, dated October 9,
1979 also outlines major issues
addressed by the CASAC's and
CASAC's recommendation concerning
those issues. A summary of the issues
raised by CASAC and the general public
prior lo proposal is contained in the
proposal notice (45 FR 55080).

On the basis of a careful review of
scientific information contained in the
revised Criteria Document (EPA, 1979a)
EPA's Office of Air Quality Planning
and Standards (OAQPS) prepared a
Staff Paper (EPA, 1979a) in which
several key considerations were
identified as major factors to be
considered in the possible revision of
the CO standards. A drafl of the Staff
Paper was provided to the CASAC,
made available to the public, and
reviewed by the CASAC CO
Subcommittee on June 14-15, 1979,

Proposed Revisions of the Standards.
The principal findings of the Staff Paper
are summarized in the August 18, 1980
proposal notice (45 FR 55066). As
discussed in this notice and in the
revised Criteria Document, the Beard
and Wertheim (1967) study, the
prinicipal basis for the 1971 primary
slandards, is no longer considered a
sound scientific basis for the standards.
However, medical evidence
accumulated since 1970 indicated at the

' CASAC is a standing committee of scientists
and engineers external 1o the Federal government
established under Section 109 of the Clean Alr Act
10 advisa the Administrator on the scientific basis
for nmbient air quality standards.

time of the 1980 proposal that
aggravaltion of angina pectoris and other
cardiovascular diseases could occur at
COHDb levels as low as 2.7 to 2.9 percent.
Assessment of this and other medical
evidence led EPA to propose: (1)
retaining the 8-hour primary standard
level of 9 ppm, (2) revising the 1-hour
primary standard level from 35 ppm to
25 ppm, (3) revoking the existing
secondary CO standards (since no
adverse welfare effects have been
reported at or near ambient CO levels),
{4) changing the form of the primary
standards from deterministic to
statistical (i.e., EPA proposed to allow
one expected exceedance of each
standard level per year), (5) adopting a
daily interpretation for exceedances of
the primary standards, so that
exceedances would be determined on
the basis of the number of days on
which the 8- or 1-hour average
concentrations are above the standurd
levels (45 FR 55066). The proposal notice
set forth in more detail the rationale for
these and other proposed revisions of
the CO NAAQS and background
information related to the proposal.

Developments Subsequent to Proposul

Following proposal, EPA held two
public meetings to receive comments on
the proposed standard revisions.
Meetings were held in Washington, D.C.
on October 2, 1980 and Denver,
Colorado on October 10, 1980;
transcripts are available in the docket
(Docket No. OAQPS 79-7). The CASAC
CO Subcommittee also met on
November 15, 1980 to review the notice
of proposed rulemaking (45 FR 55064)
with EPA officials, and the CASAC met
on November 17, 1981 to hear a status
report on the regulation. The public was
invited to both CASAC meetings (45 'R
73790 and 46 FR 53210) and transcripis
of the meetings have been placed in the
docket (Docket No. OAQPS 79-7).

On June 18, 1982 EPA announced [47
FR 26407) an additional public comment
period to address several key issues
concerning the 1980 proposal and
technical dociments related to the
review of the CO standards. These
issues included: (1) role of the Aronow
(1981) study, (2) consideration of a
multiple'exceedance 8-hour standard,
{3) the technical adequacy of the revised
draft sensitivity analysis on the Coburn
model predictions of blood
carboxyhemoglobin (COHb) levels, and
(4) the technical adequacy of the revised
exposure analysis. The CASAC mel on
July 6, 1982 to provide its advice on
these issues. CASAC's
recommendations arising from that
meeting are summarized in an August
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31, 1982 letter to the Administrator
(Friedlander, 1982) which has been
placed in the public dockel (Docket No.
OAQPS 79-7, IV-H-41).

The 1980 proposal was based in part
on the evaluation by EPA staff and
CASAC in 1979 of several health studies
conducted by Dr, Wilbert Aronow. EPA
concluded at that time, based in part on
the Aronow studies, that COHD levels of
2.7-3.0 percent represent a health
concern for individuals with angina and
other types of cardiovascular disease. In
Muarch 1983 EPA learned that the Food
and Drug Administration (FDA) had
raised serious questions regarding the
technical adequacy of several studies
conducted by Dr. Aronow on
experimental drugs, leading FDA to
reject use of the Aronow drug studies
data, While there was then no direct
evidence that similar problems might
exist for Dr. Aronow’s CO stndies. EPA
concluded that an independent
examination of these studies was
advisable prior in a final decision on the
CO NAAQS.

An expert committee was convened
and met with Dr. Aronow to discuss his
studies and to examine the limited
available data and records from his 1981
CO study. In its report, the Committee
{chaired by Dr. Steven M. Horvath,
Director of the Institute of
Environmental Stress, University of
California-Santa Barbara) concluded
that EPA should not rely on Dr,
Aronow’s data due to concerns
regarding the research which
substaatially limit the validity and
usefulness of the results {Horvath et al,,
1963). In early June 1983, EPA received a
detailed reply (Aronow, 1983) from Dr.
Aronow disputing, but not effectively
refuting, the major points raised in the
“Horvath Committee” report.

Addendum lo the 1978 Criteria
Document and Staff Reassessment. On
August 18, 1983, EPA announced (48 FR

7518) the availability of an external
review draft of a document entitled
"Revised Evaluation of Health Effects
Associated with Carbon Monoxide
Exposure: An Addendum to the 1979 Air
Quality Criteria Documentfor Carbon
Monoxide" (herealter cited as
Addendum). The Addendum reevaluates
the scientific data base concerning
health effects associated with exposure
to CO at or near ambient exposure
levels in light of the Horvath
Committee’s recommendations
concerning Dr. Aronow's studies and
taking into account new findings
reported beyond those reviewed in the
1979 Criteria Document.

On September 16, 1983 EPA
announced the availability of a draft
stafl paper, “Review of the NAAQS for

Carbon Monoxide: 1983 Reassessment
of Scientific and Technical Information™
[hereafter cited as Staff Reassessment)
and solicited public comment on the
draft paper (48 FR 41608). The Staff
Reassessment, prepared by the OAQPS,
provided the stail's assessment of how
the scientific data reviewed in the
Addendum might be used in selection of
final CO standards. CASAC held a
public meeting on September 25, 1983 to
review both the draft Staff
Reassessment. In addition to comments
from CASAC members, representation
of several organizations also provided
critical review of both EPA documents.
A transcript of the CASAC meeting has
been placed in the public docket
(OAQPS 79-7).

The CASAC senl & closure letter to
the Administrator on May 17, 1984
which concluded that both the
Addendum and Staff Reassessment
“represent a scientifically balanced and
defensible summary of the current basis
of our knowledge of the health effects
literature for this pollutant” (Lippmann,
1984), The closure letter, which also
discusses major issues addressed by the
CASAC and CASAC's recommendations
concerning those issues, has been
placed in the public docke! (Docket No.
OAQP 79-7, IV-K-25),

On August 9, 1984, EPA announced (49
FR 31923) the availability of the final
Addendum (EPA, 1984b) and final Staff
Reassessment (EPA, 1984a) which were
revised to reflect public and CASAC
comments. Both final documents are
available from the address given earlier
in the Availability of Related
Information Section of this notice.
Where there are differences between the
1879 Criteria Document and 1980
proposal assessment of the health
effects evidence and the more recent
EPA documents, the final Addendum
and final Staff Reassessment
represented the Agency's interpretation
as of their issuance. In the August 9,
1984 notice (49 FR 31923) EPA also
reviewed the basis for EPA’s proposal to
revise the CO standards and solicited
additional public comment,

Carbon Monoxide and Human Health
Effects

Control of human exposures to
sources of CO is important because CO,
when inhaled, can enter the
bioodstream and disrupt the delivery of
oxygen to the body's tissues. A
continous and adequate flow of oxygen
to the body’s tissues Is essential to
maintain normal health. After being
inhaled into the lungs, oxygen normally
enters the bloodstream and is delivered,
via the circulating blood, to the body's
energy-consuming organs, tissues, and

cells. Once in the tissue cells, oxygen
reacts with nutrients to form energy.
This energy is essential to the normal
functioning of cells, tissues, and organs.

Humans have specialized molecules
in blood and other tissue cells for
ensuring a large, continuous flow of
oxygen to the tissues. The most
important chemical substance is
“heme,” an iron-containing substance
that has a special affinity for oxygen
and that combines with proteins to form
hemo-proteins. Hemoglobin, a highly
specialized hemo-protein contained in
red blood cells, binds oxygen to the
lungs to form oxyhemoglobin (O.Hb)
and delivers the oxygen to all other
tissues where it is released for use.

Unfortunately, CO can also bind to
hemoglobin, forming
carboxyhemoglobin (COHb), with an
affinity that is 200 to 300 times greater
than that of oxygen. For this reason,
small elevations of CO in ambient air
that enters the lungs can result in a
relatively large displacement of oxygen
from the carrier hemoglobin,

Mechanisms of CO Toxicily

The two principal sources of CO that
conltribute to levels of CO in the human
body are: (1) endogenous CO production
from the normal breakdown of
hemoglobin constituents in the body and
(2) inhalation of exogenous CO from
ambient and non-ambient (e.g.
occupational and indoor) exposures.*
Endogenous CO production contributes
roughly 0.3 to 0.7 percent of hemoglobin
saturation (0.3 to 0.7 percent COH).

Presently, the most important
mechanism of CO toxicity at low-level
CO exposures is thought to be hypoxia.
This mechanism generally involves
diffusion of exogenous CO through the
lungs into the blood with resultant
formation of COHb. Such an increase in
COHb levels disrupts normal delivery of
oxygen to the tissues in two ways. First,
CO displaces oxygen on the hemoglobin
carrier so that the hemoglobin has a
reduced capacity to carry oxygen
through the blood to the tissues (EPA,
1979b). Second, CO makes it more
difficult for the oxygen that is still
transported by hemoglobin to be
released at the tissue (EPA, 1979b).
Under these conditions, the tissues must
operate at lower than normal levels of
oxygen, a condition known as hypoxia.
and this amount of oxygen may be
inadequate to meet the energy needs of
the tissues. The effects of CO on the
cardiovascular system, central nervous
system, and other systems are though!

¥ The contribution of direct smoking to levels of
CO in the body is not & part of this rulemnking
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to be directly related to this reduction in
the ability of the blood to deliver oxygen
to these systems and the resultant
oxygen deficiency in the lissues
themselves.

Other possible mechanisms of loxicity
have been discussed (Coburn, 1978;
EPA, 1984b). These alternative
mechanisms involve the biading of CO
10 such intracellular hemoproteins as
cytochrome oxidase. myoglobin.
iryptophan deoxygenase, and
iryptophan catalase. Because the
affinity of CO for these proteins is much
less than for hemoglobin, it is unlikely
that they play a major role in CO
hypoxia. However, in tissues with a high
oxygen gradient between blood and
tissue, itis likely that the interaction of
CO with these proteins in these tissues
may play a role in CO toxicity. This is
particularly trueof myoglobin in heart
muscle cells. Myoglabin appears to
facilitate the movement of oxygen
through muscle cells and, as a short-
term oxygen reservoir in muscle, it
releases oxygen during sudden
increased metabolic activity. The
affinity of myoglobin for CO is about 40
times greater than the affinity of
myoglobin for oxygen. The ratio of CO
content in heart muscle to CO content in
blood is approximately three. Therefore,
given human exposure to CO,
subslantial amounts of CO may be
stored in'heart muscle. In situations of
sudden, severe stress or exertion, the
heart muscle's immediate oxygen supply
may be inadequate, even in healthy
persons and particularly in persons with
a history of disease. This mechanism
could provide theoretical support for
experimental evidence of myocardial
ischemia (in which part of the heart
muscle is deprived of oxygen), such as
electrocardiographic irregularities and
decrements in work capacity discussed
later in this notice. It is not known
whetherbinding of CO to myoglobin is
related to health effects observed at
COHb levels as low as 4-5 percent
(EPA, 1979h).

In summary, disruption of the normal
transport of oxygen by formation of
COHb in the blood appsars to be the
primary mechanism of GO toxicity. In
addition, BPA concludes that regardless
of the mechanism of toxicity, COHb
levels provide a meaningful and useful
physiological marker of the body's CO
burden and exposure to exogenous
sources of GO (EPA, 1848b).

Health Effects As A Result of CO
Exposure

$ Exposure to high levels of exogenous
CO can result in headache. dizziness,
drowiness, nausea, vomiting. collupse,
toma, or death, depending on how much

the flow of oxygen 1o the body is
impeded (EPA, 1979b). The most
notorious effects of CO are severe
functional lesses and death, which can
resull from automobile or truck
emissions trapped in the enclosed
interior.of a vehicle or garage. In this
case, so much hemoglobin is bound with
CO that a severely inadequate supply of
oxygenis delivered to the tisses; the
cause of death is severe hypoxia {or
oxygen deficiency). Exposure to lower
levels of CO (i.e., levels closer to
ambient air levels) is associated with
effects on several different organ
systems. Because the cardiovascular
svstem (inchuding the heart) and the
central nervous system fincluding the
brain) are always active and have a
continuous need for oxygen, even when
the body is at rest, these organ systems
are particularly sensitive to reduced
supplies of oxygen.

Cardiovasoular System. The heart and
blood vessels are critical to human
survival because they pumpand carry,
respectively. blood containing oxygen
and essential nutrients to all organs,
tissues, and cells of the body, including
the brain and the heart muscle itself.
Because the heart has almost no ability
to function without oxygen, nor the
ability (except in situations of clear
heart muscle hypoxia) to increase
extraction of oxygen from blood, the
human body has compensatory
mechanisms for ensuring that in low-
oxygen situations, the heart continues to
receive whatever oxygen is available
(EPA, 1979b). These compensatory
mechanisms include increasing heart
rate, blood pressure, and blood flow to
maximize the amount of oxygen
available to the muscle (EPA, 1879h).
Although these compensatory changes
have not been associated
experimentally with damage to the
cardiovascular system, it is possible that
the added stress on the body due tothe
functioning of the compensatory
mechanisms themselves may result in
damage to the heart. muscle or
vasculature (EPA, 1978h). The potential
damage includes those effects
associated with elevated blood pressure,
primarily an increased risk.of damage to
the arteries, and elevated heart rate,
which further increases the heart
muscle's demand faroxygen. However,
if the coronary arteries supplying the
heart muscle are unable to.compensate
for CO expasure, parts of the heart
muscie may receive amounts of oxygen
inadequate for normal activity.

As 2 result, EPA is concerned that CO
exposure/may increase the risk of the
following effects on the cardiovascular
system:

* Local myocardial ischemia (in
which a part of the heart muscle is
deprived of oxygen);

* Aggravation of angina pectoris;

* Heart attack {(myocardial
infarction). including heart attacks
leading to sudden death;

* Reduced exercise and physical
work capacity: and

* Enhanced development of
arteriosclerosis and coronary arery
disease.

Associations between low-level CO
exposure and angina and reduced work
capacity are supported by human
experimental evidence discussed later in
this notice. Angina pectorisi(or simply
“uangina") is a group of symptoms.of
pressure and pain in the.chest resulting
from a transient episode of insufficient
oxygen supply o a portion of the heant
muscle (EPA, 1948b), The pain prabably
results from an accumulation of
unoxygenated metabolic products that
irritate nerve endings in the heart
muscle. The intensity of pain varies from
mild chest discomfort to severe and
incapacitating distress. Although angina.
by definition falls short of inducing
death of part of the heart muscle, it can
cause serious discomfort, and each
attack carries some risk of heart attach.
Acute coronary insufficiency, coronary
failure, and myocardial infarction result
when an episode of ischemia is:more
prolonged and severe,

An individual with an underlying
coronary insufficiency is atrisk of
having an angina attack under any
condition that places an additional
demand on the heart, CO exposures can
place an added demand on the heart,
and, therefore, would appear to increase
the risk of havingan angina attack, and
may increase the risk of a more severe
attack. There is some experimental
evidence of reduced time to onset of
angina attack and increased duration of
angina attack associated with low
COHD levels (Anderson et al, 1973).

A'heart attack is vsudlly a precipitous
and frequently fatal consequence of
coronary heart disease, which vsually
results from a sudden reduction or
cessation of a significant portion of the
blood and oxygen flow normally
reaching the heart. Very little is known
about the specific factors which induce
or precipitate heart attack or sudden
death. However, any agent that reduces
the supply of oxygen availahle to the
heart musdle in-an individual with pre-
existing heart disease is suspect as a
precipitating factor for heart attacks and
sudden desath. A relation between
elevated COHb and these cardiac
effects is plausible m light of what is
known about'CO toxicity and possible
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pathological mechanisms of heart
disease.

EPA has reviewed the available
opidemiological data relating lo
hypotheses of an association between
elevated COHb or CO exposure and the
risk of heart atlack, sudden death, and
progression of atherosclerosis and has
found them to be inconclusive (EPA,
1979h). EPA would like to see further
epidemiological research in this area,
sithough, admittedly, these questions
will be extremely difficult to resolve
with absolute certainty because of the
multitude of experimental confounding
factors, the multitude of risk factors for
heart disease, the variability in human
response, and the technical difficulty in
investigating them,

Nonetheless, from a theoretical
standpoint, associations belween CO
and these coronary effects are possible.
For this reason, and because the health
effects in question are very serious, EPA
belleves that it is prudent to take early
signs of cardiovascular effects and other
potential, bul not well understood,
vardiovascular effects very seriously.

Cantral Nervous Systern. Elevated
COHbD levels can reduce the oxygen
available to parts of the central nervous
system [CNS), including the brain. It
appears that the body can compensate,
to some extent, by inoreasing the blood
flow through the brain’s vasculature
(EPA. 1979b). However, in some
circumstances compensation may nol
slways occur, leaving the brain with a
reduced amount of available oxygen, In
addition, or alternatively, prolonged
compensation may damage the brain's
blood vessels (EPA, 1978b).

When elevated COHU reduces the
amount of oxygen delivered to the brain
to a level which is below critical needs,
two types of damage miy result. Firs),
severe acute oxygen deprivation of
suffivient duration and intensity can
resull ina stroke (the damage or death
of brain cells (neurons)). Loss of matire
brain cells is irreversible since the CNS
is nol thought capable of replacement of
neurons. Depending upon the duration of
oxygen deficit to the brain, the effects
may range from unconsciousness and
convulsions, brain swelling and

protrusion, to death of parts of the brain

or death of the individual. Individuals
who recover often have significant
deficits in brain function. Second,
repeated episodes of impaired oxygen
supply would be expected to damage
the blood-brain barrier and possibly
cause structural damage resulting in the
inability of the CNS to transmit
information.

Al lower COHD levels there is
evidence of neurobehavioral effects:
impaired learning ability, reduced

vigilance (ability to detect small changes
in a subject's environment), decreased
manual dexterity, impaired performance
of complex tasks, and disturbed sleep
activity (EPA, 1984b). Although the
potential influence of ambient CO levels
on drivers has received only slight
attention. suggestive but not conclusive
evidence has indicated that drivers in
fatal auto accidents often have elevated
COHBb levels (Yabroff et al., 1974). There
is no evidence with which to determine
whether these effects at lower CO levels
are associated with pathological
changes to the CNS or with reduced
oxygen tension in the CNS. Due to
redundancy in structure of the CNS,
functional changes (e.g.. behavior
changes) may not be observed until the
structural damage is great. Observation
of such effects may be more likely in the
case of a severe reduction in oxygen or
in an individual who has a history of an
impaired oxygen delivery system,

Basis for Decision Not To Revise the
Primary Standards

The current primary NAAQS for CO
are 10 mg/m? (9 ppm), 8-hour average
and 40 mg/m* (35 ppm), 1-hour average,
neither of which is to be exceeded more
than once per year. As indicated above,
the Act requires review of the existing
criteria and ambient air quality
standards for CO and other pollulants
every five years. During the current
standard review for CO, EPA has
considered whether it should retain the
existing CO primary standards, \
repropose the same or different
standards, or promulgate the revisions
proposed in August 1980. For the
reasons discussed below, the
Administrator has concluded that there
is no need to revise the existing primary
CO standards at this time.

As indicated above, section 109(b)(1)
of the Clean Air Act requires EPA to set
primary standards, based on the air
quality criteria which, in the
Administator's judgment. are requisite
to protect the public health with an
adequate margin of safety. The
legislative history of the Act makes
clear the Congressional intent to protect
sensitive persons who in the normal
course of daily activity are exposed to
the ambient environment. Air quality
standards are to be established with
reference to protecting the health of a
represenalive, statistically related,
sample of persons comprising the
sensitive group rather than a single

_person in such a group.

EPA's objective in reviewing primary
standards, therefore, has been to
determine whether new or revised
standards are appropriate, based on the
existing scientific evidence, assessment

of the uncertainties in this evidence,
understanding of underlying biological
mechanisms, and the need to make a
reasonable provision for scientific and
medical knowledge yet to be acquired,
in order to protect sensitive population
groups with an adequate margin of
safety. As for other ambient standard
pollutants, none of the evidence
presented in the 1979 Criteria Document
or Addendum shows a clear threshold
for adverse health effects of CO, Rather,
there is a continuum, ranging from CO
levels at which health effects are
undisputed, through levels at which
many, but not all scientists generally
agree that health effects have been
convincingly shown, down to levels at
which the indication of health effects
are less certaint and more difficult to
identify. This does not necessarily mean
that there is no threshold, other than
zero, for CO related health effects; it
simply means that no precise threshold
can be identified with certainty based
on existing scientific evidence. Thus, in
setting a standard, EPA is unable to
append an exact margin of safety to a
known threshold effect level. Rather,
selting a standard with an adequate
margin of safety is necessarily a public
health policy judgment that must take
into account both the known continuum
of effects, understanding of the
underlying biological mechanisms of
effects, and any gaps and uncertainties
in the existing scientific data base.

In determining whether revision of the
primary CO standards is appropriate,
EPA has made assessments and
judgments in the following areas:

1. Identification of reported effect
levels and associated exposure duration
that scientific research has linked to
health effects in healthy and sensitive
persons.

2. Characterization of scientific
uncertainties in the health effects
evidence and judgments concerning
which effects are important to consider
in reviewing or setling primary
standards.

3. Description of population groups
believed to be most sensitive to CO and
estimates of the size of those groups.

4. The estimated number of sensitive
persons that would be exposed to
elevated CO levels upon attainment of a
given standard and the uncertainties in
these exposure estimates,

5. The uncertainties in estimating
carboxyhemoglobin (COHb) levels that
result from exposures to CO.

6. Consideration of CO standard
levels and averaging times that provide
an adequate margin of safety based on
CO levels and exposure periods that
may affect sensitive population groups,
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taking into account the various
uncerlainties.

Based on the.assessment of relevant
scientific and technical informatian in
the Criteria Document and the
Addendum, the Stalf Reassessmant
outlines a number of key factors to he
considered in each of the above areas.
Both the stalf and CASAC
recommended that the Administrator
focus consideration on a discrete range
of policy options ineach area. In most
respects, the Administrator has adopted
the recommendations and supporting
reasons contained in the Staff
Reassessment, the most recent CASAC
closure letter [Lippmann, 1984) and
applicable portions of the earlier Staff
Paper (EPA, 1979b) and CASAC closure
letters (Hovey, 1979; Friedlander, 1982),
Rather than reiterating those
discussions at length, the following
discussion of the final decision focuses
primarily on those considerations that
were most influential in the
Administrator's selection of a particular
option, or that differ in some respect
from considerations that influenced the
slaff and/or CASAC recommendations,

Assessment of Health Effects Evidence

The Staff Reassessment, which has
been placed in the public docket (Docket
No. OAQPS 78-7, IV-A-10), presents an
assessment by OAQPS staff of the key
health effect studies contained in the
1979 Criteria Document and in the
Addendum and other critical scientific
and technical issues relevant to the
review of the existing CO standards.
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Table 1 is a summary.of key clinical
studies reporting human health effects
associated with low-level exposures to
CO. This table is based on evidence
discussed in the 1979 Criteria Document
(EPA, 1979a) and in the Addenum (EPA,
1984b) but excludes a series of studies
by Dr. Aronow for reasons given below.
The table is included primarily as an aid
for the lollowing discussion and should
be used only in conjunction with
qualifying statements made in the 1979
Criteria Document, in.the Addenum, in
the Staff Reassessment, or in this notice
regarding the technical merits of each
study.,

Cardiovascular Effects. In reviewing
the primary standards, a principal area
of concern to the. Administrator has
been evidence linking aggravation of
angina and other cardiovascular
discases to CO exposures. Angina
patients who have been exposed 1o low
levels of CO while resting have
subsequently exhibited, during exercise,
reduced time to onset of angina
(Anderson et al., 1978). Increased
duration of angina attacks has also been
reported (Anderson el.al., 1973), In
proposing to revise the CO standards,
EPA viewed aggravation of angina, as
reparted above, to be an adverse health
effect (45 FR 55066) and CASAC
concurred with EPA's judgment on this
matter,

One controlled human exposure study
(Anderson et.al. 1873) reported that
experimental subjects with angina
exhibited statistically significant

reduced lime to onsel of exercise-
induced angina after exposure to low
levels of CO resulting in mean COHb
levels-of 2.8 {range 1.3-3.8 percent) and
4.5percent [range 2:8-54 percent), In the
same study. it was reported that
subjecls experienced statistically
significant increases in duration of
angina attacks during exercise 4l.a
mean COHb levsl of 4.5 percent. Some
concerns have been raised about the
study findings due to ambiguities
regarding the design and conduct of the
study and the small number of subjects
(N =10) examined. However, as
discussed inthe Addendum and in »
subsequent section of this notice, a
reevaluation of the Anderson-et al.
(1973) study, addressing major points of
concern, found that the study provides
reasonably good evidence for the
hastening of angina occurring in angina
patients at COHb levels of 29 tu 4.5
percent.

In similar studies Aronow and Isbell
(1973) and Aronow (1981) reported
decreased time to onset of angina for
exercising subjects with reporied COIb
levels in the range of 2 to 3 percent. In
addition, Aronow et sl. (1974) reported
that subjects with peripheral vascular
disease had reduced time to onset of leg
pain at similar COHb levels. As
discussed earlier in this notice, however,
an expert committee convened to
conduct an independent review of these
CO studies expressed considerable
concern about the validity of the result
reported and concluded that EPA should
not rely on Dr. Aronow's data (Horvath
et al., 1983).* As stated earlier in this
notice, Dr. Aronow provided EPA a
detailed reply disputing, but not
effectively refuting, the substance of the
concerns raised by the Committee
(Aronow, 1983). The Committee dlso
recommended that EPA pursue and
support both current in-house and
independent scientific research to
resolve the issues raised by the
reevaluation of Dr. Aronow's CO
studies, Because EPA shares the
concemns raised by the committee and
by some public comments, the
Administrator has not considered Dr.
Aronow's studies in his decision onthe
CQO primary standards,

*The Committee's concerns included (1) apparant
falluce 1o maintain a “double hlind" approach as
reporiod in the poblications, (2) caw duta.wern lost
or divcarded, {3} available Bata were of poor
quality. (4] quality control for COHD messuromenty
wis nanexistent or inadeguate, and {5) there
appeared to be discrepancies betwien hospital

. record descriptions of patien! dlugnosis and those

reported i Dr. Aronaw’s publications {Horvoth ot
al. 1963). "
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Another cardiovascular effect of
concern is the possible detrimentasl
effect of increased blood flow that
ocours as @ compensalory response to
CO exposure (Ayres el ul., 1969; Ayres
el ul., 1970; and Ayres et al., 1979). This
effect may be related to coronsry
damage or cerebrovascular effects at
very high blood flow rates due to the
added stress.on the cardiovascular
system. However, community
epidemiological studies have been
inconclusive: In particular, based on
EPA’s evaluation of the Goldsmith and
Landau (1968), Kurt ¢t al. (1978), and
Kurt et ul. (1979) epidemiological
studies, the relationship between CO
exposures and effects such as mortality
from myocardial infarction (heart
uttack), sudden death due to
arteriosclerotic heart disease, and
cardiorespiratory complaints remains in
question.

Maximum aerobic capacity and
exercise capacity are indirect measures
of cardiovascular capacity which have
been reported to be reduced in several
carefully conducted studies involving
normal healthy adults exposed to CO. A
linear decline in maximum aerobic
capacity for healthy individuals was
reported for COHb levels ranging from
5-20 percent in a series of studies
(Stewart et al., 1978; Weiser et al., 1978;
and Fkblom and Huot, 1972). Horvath et
ul, (1975) found decreases in maximum
aerobic capacity when COHb levels
were 4.3 percent and that COHb levels
of 3.3 and 4.3 percent reduced work time
to exhaustion by 4.9 and 7.0 percent,
respeclively, The effects of lower CO
exposure levels in healthy individuals
have also been investigated under
conditions of short-term. maximum
exercise duration. In a series of studies
involving different CO exposure levels,
two alternative ambient temperatures
{25"C and 35°C). and two different
healthy adult populations (young and
middle-aged), no statistically significant
reduction in maximum aerobic capacity
wiis obiserved for either group when CO
exposures were compared with the
clean air control. However, small {less
than or equal to 5 percent) decreases in
absolute exercise time were consistently
observed in the non-smoking subjects
whose COHb levels reached 2.3 and 2.5
percent (Drinkwater el al., 1974: Raven
el ul., 1974). These effects. while not as
serious as aggeravation of angina, are
still a matter of concern since they have'
been found to oceur in healthy
individuals and such effects might
impair the normal activity of more
sensitive populations. Therefore, these
effects have been considered in judging

which CO standards provide an
adequate margin of safety.

Central Nervous System Effects.
Numerous studies (Putz et al., 1976;
Bender et al., 1971; Schulte, 1973;
O'Donnel et al., 1971: McFarland et al.,
1944; McFariand, 1973; Salvatore, 1974;
Wright et al., 1973; Rockwell and Weir,
1975; and Rummo and Sarlanis, 1974)
have reported effects on the central
nervous system for CO exposures
resulting in COHb levels in the range 5-
17 percent. The range of effects reported
included impairment of vigilance, visual
perception, manual dexterity, learning
ability, and performance of complex
tasks. While one study (Beard and
Crandstaff, 1975) has suggested that
vigilance effects may occur at levels as
low as 1.8 percent COHD, several other
studies (Haider et al., 1976;: Winneke,
1976: Christensen et al., 1977; Benignus
et al., 1977; and Pulz et al., 1976) have
not found any vigilance decrements
below 5 percent COHb. Measurement
methods used to detect effects may have
been too insensitive to detect changes in
the latter vigilance studies. Based on the
assessment of the above mentioned
studies, the Addendum concluded that,
at leas! under some conditions, small
decrements in vigilance occur at 5
percent COHb. A series of studies (Putz
et al., 1976; Pulz et al., 1979; and Putz
1979) has also found that 5 percent
COHb produced decrements in
compensatory tracking, a hand-eye
coordination task. EPA considers hand-
eye coordination effects as well as
decrements in vigilance to be important
since these functions are components of
more complex tasks, such as driving,
and reduced alertness or visual
sensitivity could lead to increased
vehicular accidents,

Fetal Effects. Based on limited animal
toxicology data, the 1979 Criteria
Document and the Addendum (EPA,
1984b) suggest that CO may produce
effects on the fetus or newborn. CO from
long-term or intermittent exposures is
taken up and eliminated more slowly in
the fetus than in the mother, so that a
maternal exposure can result in mean
fetal COHb concentrations well above
maternal COHbD levels (EPA, 1979b).
Elevated COHb levels may lead to
interference with fetal tissue
oxygenation during development.
Because the fetus may be developing at
or near critical tissue oxygenation
levels, even exposures to moderate
levels of CO may produce deleterious
effects on the fetus such as reduced
birth weight, increased newborn
mortality, and lower behuavioral activity
levels {Longo, 1977), although this
remains lo be demonstrated along with

pertinent dose-response relationships
[EPA, 1984b). Evidence from smoking
mothers is suggestive of similar fetal
and newborn effects due to CO
exposures (Peterson, 1981). While the
fact that cigarette smoke contains
substances other than CO prevents a
direc! quantitative application of the
results of these studies in setting the CO
primary standards, these studies do
suggest the need for caution in
protecting unborn children from such
potentially deleterious effects of CO
exposures.

As discussed in the Addendum and
Staff Reassessment, research on sudden
infant death syndrome (SIDS) recently
has suggested a possible link between
ambient CO levels and increased
incidence of SIDS (Hoppenbrowers et
al,, 1981). In response to this study,
Goldstein (1982) has suggested that
indoor sources of CO, as well as other
pollutants (e.g. nitrogen dioxide, lead),
may be at least as important as ambient
CO in causing SIDS and that several
covariates (e.g., seasonal trends) may be
responsible for the associations
reported. Because the number of
potentially confounding factors makes
finding an association between CO and
SIDS extremely difficult, further
confirmation is needed before any
causal relationship can be inferred
(EPA. 1984a; EPA, 1984b).

Sensitive Population Groups

In EPA's judgment, the available
health effects data identify persons with
angina or other types of cardiovascular
disease (e.g., history of heart attack or
peripheral vascular disease) as the
groups at greatest risk from low-level,
ambient exposures to CO. Based on 1980
census data (DOC, 1980) and earlier U.S.
National Health Examination Survey
data (DHEW, 1975), this group is
estimated to number approximately 8.7
million individuals. As discussed
previously, the concern for persons with
cardiovascular disease results from the
fact that their condition is due to an
insufficient oxygen supply to cardiac
tissue, so that persons with this
condition have an inadequate oxygen
reserve capacity and gn impaired ability
1o compensate for the effects of excess
CO.

The Addendum and Staff
Reassessment also identify several other
groups as likely to be particularly
sensitive to low-level CO exposures
based on EPA's review of the health
effects evidence. These groups include:
{1) persons with chronic respiratory
disease (e.g., bronchitis, emphysema.
and asthma), (2) elderly individuals,
especially those with reduced
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cardiopulmonary function, (3) fetuses
and young infants, and (4) individuals
suffering from anemia and those with -
abnormal hemoglobin types that affect
oxygen carrying capacity or transport in
the blood. In addition, individuals taking
certain medications or drinking
alcoholic beverages may be at greater
risk for CO-induced effects based on
some limited evidence suggesting
interactive effects between CO and
some drugs. Visitors to high altitude
locations are also expected to be more
vulnerable to CO health effects due to
reduced levels of oxygen in the air they
breathe. Finally, individuals with some
combination of the disease states or
conditions listed above (e.g., individuals
with angina visiting a high altitude
location) may be particularly sensitive
to low-level CO exposures, although
there is no experimental evidence to
confirm this hypothesis.

For many of the groups cited above
there is little specific experimental
evidence to clearly demonstrate that
they are indeed at increased risk for
CO-induced health effects. However, it
is reasonable to expect that individuals
with preexisting illnesses or
physiological conditions which limit
oxygen absorption into blood or its
transport to body tissues would be more
susceptible to the hypoxic (i.e., oxygen
deficiency) effects of CO. Since no
human experimental evidence exists
that identifies CO effect levels for these
other groups, however, EPA is
considering the possible effects of CO
on these groups only in its determination
of an adequate margin of safety.

Uncertainty in Estimating COHb Levels

The health effect studies discussed
above report the effects observed at
varying COHb levels. In order to make
decisions about ambient CO standards
based on these studies, it is necessary to
estimate the ambient concentrations of
CO that are likely to result in COHb
levels at or near those observed in the
studies. A model known as the Coburn
equation (Coburn et al., 1965) has been
developed to estimate COHb levels
resulting from CO concentrations as a
function of time and various
physiological factors (e.g.. blood volume,
endogenous CO production rate). Table
2 presents “baseline” estimates (using
typical values for the various
physiological parameters) of COHb
levels expected to be reached by adult
nonsmokers exposed to various constant
concentrations of CO for either 1 or 8
hours based on the Coburn model.

TasLE 2.—PREDICTED COHbL RESPONSE TO
EXPOSURE TO CONSTANT CO CONCENTRA-
TIONS ASSUMING TYPICAL VALUES FOR
PHYSIOLOGICAL PARAMETERS
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There are, however, at least two
uncertainties involved in estimating
COHb levels resulting from exposure to
CO concentrations. First, for each of the
physiological parameters used in the
Coburn model, there is a distribution of
values in the general population. These
variations are sufficient to produce
noticeable deviations from the COHb
levels in Table 2, which as noted above
were predicted using a set of typical
physiological parameter values. Second,
predictions based on exposure to
constant CO concentrations
inadequately represent the responses of
individuals exposed to widely
fluctuating CO concentrations that
typically occur in ambient exposure
situations.

As discussed in the proposal
preamble (45 FR 55066), EPA attempted
to represent these uncertainties in a
draft Sensitivity Analysis (EPA, 1980).

avalustod usng the Coburn model pradicion of ihe

fovel for tha naxt howr, The seres of 1how CO
Each pattorn was proporionay roliod back of up 30 thal 45
selected patterns, (esuits from 3
ange pattern tends 10 givo a

paramatars used in the Cobumn model and the Monte Carlo
Agpundix C of the Sensandty Analysis (Baor and Richmond,

This analysis used the Coburn model to
examine the effects of fluctuating CO
concentrations and variations in
physiological parameters on COHb
eslimates. Since proposal, EPA has
revised the Sensitivity Analysis to
address concerns raised in several
public comments and placed the report
(Biller and Richmond, 1982) in the
docket (QAQPS 79-7, IV-A-8). Table 3
presents estimates of the distribution of
COHBD levels in the adult non-smoking
population based on variations in
physiological parameters upon exposure
to three different patterns of CO levels
which just meet alternative 8 ppm and
12 ppm CO standards. The estimates
given in Table 3 and others contained in
the Sensitivity Analysis report (Biller
and Richmond, 1982) are based on the
assumption that the entire adult
population is exposed to CO levels just
meeting a given standard.
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The impact of fluctuating air quality
levels on COHD uptake can be
estimated by comparing the “bes r
result of @ constant 8 ppm ex for 8
hours (1.4 percent COHb from Table 2)
with selected results shown in Table 3.
For a “typical” (50th percentile] adult
exposed to several different air quality
patterns that result in the same
maximum 8-hour dose (i.e., 9 ppm, 8-
hour average), the results shown in
Table 3 indicate that COHb levels
ranging from approximately 1.4 t0 1.9
percent can be reached. A similar
comparison of the results for air quality
with & 12 ppm, 8-hour average peak
exposure indicates that fluctuating CO
levels can increase the peak COHb
vilue from that observed with a
constant CO exposure by up t0 0.7
percent OCHD (i.e., from 1.7 percent
COHb in Table 2 to 2.4 percent COHb
for the 50th percentile in the high pattern
column of Table 3).

The Sensitivity Analysis results in
Table 3 also illustrate the effect of using
distributions of values for each
physiological parameter rather than just
a single representative sel of values in
applying the Coburn model. For any
given air quality pattern, the effect of
using the distribution of values for each
physiological parameter is to generale a
distribution of peak COHb levels that
the population would reach. For
example, the results in Table 3 show
that 85 percent of the population is
estimated to be within +0.3 percent
COHBb of the median adult value after
exposure to the midrange pattern with a
peak 9 ppm, 8-hour average. This
variation in COHb levels altained is one
further source of uncertainty that is
being considered in judging which
standards provide an adequate margin
of safety.

Since proposal, EPA has made
considerable improvements in its
exposure analysis methodology which,
unlike the Sensitivity Analysis, treats
movement of people and variation of CO
concentration levels through time and
space. EPA believes that the revised
Exposure Analysis described below,
represents the best available tool for
estimating the percentage of the
population that would reach various CO
concentrations and COHb levels upon
attainment of alternative CO standards.
Since the Exposure Analysis model
simulates the exposure of individuals on
an hourly basis and simulates actual air
quality patterns, the impact of
fluctuating CO levels is largely taken
into account in the Expesure Analysis
results. The results of the revised
Sensitivity Analysis are useful,
however, in characterizing the

uncertainties resulting from vartations in
physiological parameters in the
population which at this time are not
fully accounted for in the Exposure
Analysis.

Exposure Analysis Estimates

EPA's revised exposure analysis
report and addendum, "The NAAQS
Exposure Model (NEM) Applied to
Carbon Monoxide,” (Johnson and Paul,
1983; Paul and Johnson, 1985) contain
eslimates of the numbers and
percentages of urban American adulls
that would be exposed to various
ambient CO levels if alternative 8-hour
CO standards were just attained. In
addition, estimates have been made of
the percentage of this population that
would exceed selected COHb levels
each year. These latter estimates were
derived by applying the Coburn medel,
which relates patterns of CO exposure
to resultant COHb levels, to the
exposure model outputs using a typical
set of physiological parameters for adult
men and a separate set of physiological
parameters for adult women.

In contrast to the Sensitivity Analysis,
the Exposure Analysis simulates
pollutant concentrations and the
activities of people with regard to time,
place, and exercise level. In the
exposure model, the population is
represented by a set of “cohorts” (i.e.
age-occupational groups that tend to
“track together” in time and space). For
each hour of the year each cohort is
located in one of five
“microenvironments."” A
microenvironment is a general physical
location such as indoors-at-home or
inside a transportation vehicle.

CO levels in each of the
microenvironments are estimated by the
use of multiplicative “transformation
factors,” which reiate CO levels
recorded at the nearest monitor to
estimate CO levels for each
microenvironment, This method is used
since attainment of a standord is
defined in terms of the monitoring
system. Values of the multiplicative
transformation factors that would give
the best exposure estimates are
uncertain. The values used for these
factors were estimated making use of
the available literature on (1) indoor and
inside-motor-vehicle air pollution and
(2) statistical analyses of monitoring
data (e.g.. how ambient values change
with height and distance from a
monitor). A more detailed description of
the approach, input data, and
assumptions used to derive exposure
estimates appears in the Exposure
Analysis reports (Johnson and Paul,
1983; Paul and Johnson, 1985).

The exposure analysis model
described above was applied to four
urban areas: Chicago, Los Angeles,
Philadelphia, and St. Louis. Exposure
estimates for the adult population living
in urban areas in the United States were
obtained primarily by associating each
urban area in the United States having a
population greater than 200,000 with one
of the four cities mentioned above. The
association was made on the basis of
geographic proximity to one of the base
areas, average wind speed, peak CO
concentrations, observed climate, and
general character of the area.

TABLE 4. —CUMULATIVE PERCENT OF ADULTY
POPULATION IN URBAN AREAS WHOSE COHY
Levels Would Exceed Specified COHb Val-
ues Upon Attainment of Alternative 8-Hour
s‘aflhfds ahe

COHB loved | s ool e ~cn
oroeaded: (harom) opecied | expected | expectod
wacdance oxceed- | ouceed
anoe ance
ao — IR — <0 | 8
1 VSIS I S v v 02 25
[ 3 e % L] e ; o1 59
5. solen byt os or
& Peivm— i 0 S 4 "
21 S— R )} as 20
* Projecied cad dar and penpt
PODUiation in Al wibanoed arcas 0 the Umied Statey foo
1467 is 5.240,000 aduits.
* Theso O SINMaAles &6 DAsHd ON X QUAKY Gl
butons have boen adjusted 0 just affan he gven
slandards.

“ Those exposure osimales are Dased on best pdgmonts
ot factors. for

ONo Whan wea based on lower and wppet eshimales of he
fr facion are prowied » e

Exposuro Anatysis repant (Johinson and Paul, 1683)
“Exposure estmate for coment @ ppm, Bhour avernge
ACtormenatic slandad

Table 4 provides estimates for 1987 of
the percentage of the adult population
living in urban areas who would exceed
various COHb levels upon attainment of
three alternative 8-hour standards. For
example, less than 0.01 percent of the
adult population in urban areas is
estimated to exceed 2.1 percent COHb
due to CO exposures associated with
attainment of the current (deterministic)
9 ppm standard, and approximately 20
percent of the adult population is
estimated to exceed 2.1 percent COHb
upon attainment of a 15 ppm standard
with 1 expected exceedance allowed per
vear. It should be noted that the
estimates given in Table 4 are based on
alr quality distributions which have
been adjusted to just atiain the given
standards.

Several factors make the accuracy of
the nationwide exposure estimates
uncertain. They include: (1) the paucity
of information on several of the needed
inputs (e.g., some of the
microenvironment multiplicative
transformation factors) and (2) the fact
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that nationwide estimates were
extrapolated from only four urbanized
areas. In addition, the results of the
Coburn Model Sensitivity Analysis,
discussed previously, suggest that the
use of two representative sets of
physiological parameters (one for men
and one for women), rather than the full
distributions of the physiological
parameters for the population, in
applying the Coburn model to derive
COHDb estimates introduces some
further uncertainty, although the
uncertainty about such inputs as the
microenvironment multiplicative
transformation factors is much larger.
Exposure Analysis report (Johnson and
Paul, 1983) describes some limited
sensitivity analysis runs for one
urbanized area to give a rough idea of
the range of possible COHb levels that
would be reached.

Decision on the Primary Standards

The Staff Reassessment and 1984
CASAC findings and recommendations
set forth a framework for considering
whether revision of the primary CO
standards is appropriate at this time.
The discussion that follows relies
heavily on that framework and on
applicable supporting material in the
1979 Criteria Document, 1984
Addendum, 1979 Staff Paper, and earlier
CASAC closure letters (Hovey, 1979;
Friedlander, 1982).

Based on its assessment of scientific
evidence discussed previously in this
notice, EPA concludes that adverse
health effects clearly occur, even in
healthy individuals, at COHb levels in
the range of 5 to 20 percent. EPA also
remains concerned that adverse health
effects may be experienced by large
numbers of sensitive individuals with
COHDb levels in the range 3.0 to 5.0
percenl. On this point, CASAC similarly
concluded after reviewing the scientific
literature (not including the Aronow
studies), “that the critical effects level
for NAAQS-setting purposes is
approximately 3 percent COHb (not
including a margin of safety)"
(Lippmann, 1984).

In addition to concurring with EPA
that cardiovascular effects are likely to
occur at approximately 3 percent COHb
(Anderson et al., 1973), the CASAC also
indicated that several studies
(Drinkwater et al,, 1974; Raven et al.,
1974; and Davies and Smith, 1980)
reporting physiological effects in the
range 2.3-2.8 percent COHb lend
support to concerns about low level CO
exposures and should be considered in
determining whether a given standard
provides an adequate margin of safety.
As discussed previously, the
Administrator has excluded Dr.

Aronow's studies from consideration in
his decision on the CO primary
slandards.

Based on the exposure analysis
results summarized previously in Table
4 of this notice, 8-hour single
exceedance CO standards in the range 9
to 12 ppm are estimated to keep more
than 89 percent of the non-smoking
cardiovascular population below 3.0
percent COHb. Different standards
within this range would, of course,
provide different levels of protection.
For example, the current 9 ppm, 8-hour
average standard is estimated to keep
more than 99.9 percent of the adult
cardiovasular population below 2.1
percent COHb. A 12 ppm, 8-hour
standard is estimated to keep more than
99 percent of the population below 2.5
percent COHb. The 2.5 percent COHb
level is in the range where physiological
effects of concern to EPA and CASAC
have been reported.

In considering whether revision of the
existing primary CO standards is
appropriate at this time, the
Administrator has considered
uncertainties regarding the lowest levels
of COHb at which adverse health effects
may occur, as well as uncertainties
about the levels of COHb likely to result
from CO exposure al the levels
associated with attainment of
alternative standards. More specifically,
the Administrator considered the
following factors and sources of
uncertainty, discussed in the Staff
Reassessment (EPA, 1984), in his
decision:

1. Human susceptibility to health
effects and the levels at which these
effects occur vary considerably among
individuals, and EPA cannot be certain
that experimental evidence has
accounted for the full range of
susceptibility. In addition, for ethical
reasons, clinical investigators have
generally excluded from their studies
individuals who may be especially
sensitive to CO exposure, such as those
with a history of myocardial infarction
or multiple disease states (e.g., both
angina and anemia). Another factor is
that, once the Aronow et al. studies are
excluded, there are no human exposure
studies investigating effects on
individuals with angina at COHb levels
below the 2.9 percent level reported by
Anderson et al. (1973).

2. There is some animal study
evidence indicating that there may be
detrimental effects on fetal development
(e.8., reduced birth weight, increased
newborn mortality, and behavioral
effects) associated with CO exposure.
Similar types of effects have also been
found in studies examining effects of

maternal smoking on human fetuses.
However, it is not possible at this time
to sort out the confounding influence of
other components of tobacco smoke in
causing the effects observed in the
human studies. While human exposure-
response relationships for fetal effects
remain to be determined, these findings
denote a need for caution in evaluating
the'margin of safety provided by
alternative CO standards.

3. Other groups that may be affected
by ambient CO exposures but for which
there is little or no experimental
evidence include: anemic individuals
(over 3 million individuals), persons
with chronic respiratory diseases (about
14 million individuals), elderly
individuals (over 24.7 million individuals
over 65 years old), visitors to high
altitude locations, and individuals on
certain medications. The levels of COlib
that might produce adverse effects for
each of these groups is uncertain.
However, elevated COHb levels in even
a small percentage of this very large
potentially sensitive population would
translate to a significant number of
individuals. The large size of the
potentially sensitive population, then,
argues for standards providing a greater
margin of safety.

4. There are a number of uncertainties
regarding the uptake of CO, including
those related to the accuracy of the
Coburn equation, in assessing variations
in the population due to differing
physiological parameters and exposure
to varying air quality patterns.

5. Several factors contribute to
uncertainties about the exposure
estimates of the expected number of
individuals achieving various COHb
levels upon attainment of alternative
standards. These factors include: the
paucity of information on several of the
needed inputs, the fact that nationwide
estimates were extrapolated from only
four urbanized areas, and the use of two
representative sets (one for men and one
for women) of physiological parameters
(e.g.. blood volume) rather than
distributions of physiological
parameters in applying the Cobumn
model to derive COHD estimates in the
exposure analysis. As indicated in the
Staff Reassessment (pp. 18-21), some
individuals with physiological
parameters that maximize uptake of
COHb, if exposed to certain patterns of
air quality attaining a 12 ppm, 8-hour
standard, would likely exceed 3.0
percent COHb. Consequently, the
Agency is concerned that a 12 ppm, 8-
hour standard may not provide an
adequate margin of safety. EPA is
continuing its CO exposure research
efforts, which should lead to future
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improvements in ils exposure analysis
and a better capability 1o assess the
accuracy of the exposure estimates
(Johnson, 1984; Hartwell et al., 1984).

6. There is uncertainty regarding
adverse health effects that may result
from very short duration. high-level CO
exposures {the bolus effect). As
discussed in the proposal notice (45 FR
55077), existing air quality Jdata indicate
thiat attainment of a 9 ppm. 8-hour
averaging time standard should limit the
magnitude of short-term peak
concenlrations.

7. There is some concern aboul
possible interactions between CO and
other pollutants, although there is little
experimental evidence o document
such interactions a! this time,

8. Given the unsettled nature of the
scientific information bearing on the
level of the standard, EPA believes thal
there is much (o be said for a policy that
would maintain the status quo until the
data become more adequate. That is
particularly so given the absence of the
information indicating with some
ussurence that the present standard is
set at an incorrect level. For the reasons
stuted elsewhere in this preamble, the
available information falls short of
supporting such finding.

e CASAC concurred with the
ranges of 9 to 12 ppm for the 8-hour and
25 to 35 ppm for the 1-hour primary
standards recommended in the Stafl
Reassessment and characterized them
as scientifically defensible standard'
ranges. They recommended that the
Administrator consider choosing
standards that maintain approximately
the same level of protection as that
afforded by the current standards
{Lippman. 1984). In making its
recommendation the CASAC cited the
uncertainties associated with the
scientific data base and margin of safety
concerns and its belief” . . . that where
the scientific data. as in this case, are
subject to large uncertaintics, it is
desirable for the Administrator to
consider a greater margin of safety than
the numerical values of COHb generated
by the Coburn equation might otherwise
suggest” (Lippmann 1984).

Several ongoing human heaith effect
studies are being conducted by EPA and
other groups to investigate the effect of
CO on aggravation of angina, Subjects
in these studies are being exposed to CO
levels that result in blood COHDb leveis
in the range 2.0 to 4.0 percent. One study
is being conducted by EPA, several are
being conducted at the request of EPA
by the Health Effects Institute (HE!), and
another study is being sponsored by the
California Air Resources Board [CARB).
The Health Effects Institute is an
independent organization which

sponsors research on automotive
pollutants and is jointly funded by EPA
and automobile manufacturers. The
peer-reviewed results of these studies
are expected by December 19686. EPA
will be initiating development of a new
criteria decument for CO in Fiscal Year
1986. Thus, the Agency should be ina
good position to expeditiously assess
the results from the above health
studies, as well as other scientific
evidence published since completion of
the Addendwm.

Given the uncertainty in the current
data base and the fact that new studies
are in progress, the Administrator
considered deferring a final decision on
the CO standards until these new
studies have been completed. While this
might allow the Administrator to base
the decision on better information, the
Clean Air Act appears lo require
periodic decisions on NAAQS
notwithstanding any uncertainly in the
data base. Deferring this decision would
imply that the Agency has inadequate
evidence to select an appropriate course
of action at this time. However, both
EPA and the CASAC have concluded
thal, even without the Aronow studies, a
sufficient scientific data base exists
upon which to base a decision. Given
these findings, and the concern that a
deferral of the decision could be
perceived as a signal to relax or delay

* ongoing control programs, the

Administrator has concluded that final
action now on the CO standards is
warranted and justified.

In reaching a final decision, the
Administrator has focused primarily on
the level of protection the CO standards
should provide. As previously noted,
after reassessing the available scientific
data and EPA staff recommendations,
the CASAC has recommended that the
CO standards provide protection
approximately equal to the current
standards. Bused on EPA’s assessment
of the scientific data, the Administrator
concurs with this recommendation.
Retention of the current standards
would, of course, satisfy this objective.

As discussed above, the standards
proposed in August 1980 would also
provide approximately the same leve! of
protection as that afforded by the
current standards. In addition, these
standards would provide some technical
changes that the Agency believes would
be advantageous. However, the
proposed changes would require some
modification in the way attainment of
the standards is determined. Given the
uncertainties in the existing data base
and the possibility that the results of the
new studies in progress might warrant
further revisions within a few years, the
Administrator has concluded that it

would not be prudent to promulgate the
propesed revisions at this time,
particularly when they would alter the
manner in which attainment is
determined.

In short, the Administrator has
concluded that it would not be prudent
to defer a decision on the CO standards
pending the results of the new research
mentioned above, that the standards
should provide approximately the same
level of protection as that afforded by
the current standards. and that
disruption of ongoing control programs
should be minimized. Given these
considerations, the Administrator has
concluded that the best course of action
is not 1o revise the CO primary
standards at this time. Together wilh the
Administrator’s decision to rescind the
secondary standards (discussed below],
this decision completes the current
review of the NAAQS for CO under
section 109{d). The angoing studies
conducted by the Agency, by the HEL
and by the CARB (all discussed above)
will, of course, be considered in the nex!
S-year review cycle of the CO criteria

-and standards. Upon completion of this

series of studies, the Agency plans to
review the results with the CASAC and
assess the need for any revisions in the
primary standards. If revisions in the
standards seem appropriate, the Agency
will act expeditiously to revise the
standards.

Welfare Effects and the Secondary
Standards

€arbon monoxide is a normal
constituent of the plant environment.
Plants can both metabolize and produce
CO. This may explain the fact that
relatively high levels of CO are
necessary before damage occurs to
vegetation. The lowest level for which
significant effects on vegetation have
been reported is 100 ppm for 3 to 35
days. The effect observed in this study
was an inhibition of nitrogen fixation in
legumes. Since CO concentrations of
this magnitude are rarely if ever
observed in the ambient air, it is very
unlikely that any damage to vegetation
will occur from CO air pollution. No
other effects on welfare have been
associated with CO exposures at or near
ambient levels. Because no standards
appear to be requisite to protect the
public welfare from any known or
anticipated adverse effects from
ambient CO exposures, EPA is
rescinding the existing secondary
standards.

Significant Harm Levels

Section 303 of the Clean Air Act
authorizes the Administrator to take
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cerlain emergency actions if pollution
levels in an area constitute "an
imminent and substantial endangerment
1o the health of persons.” EPA's
regulations governing adoption and
submittal of SIP's confain a provision
(40 CFR 51.18] that requires the adoption
by States of contingency plans to
prevent ambient pollutant
concentrations from reaching specified
significant harm levels. The existing
significant harm levels for CO were
established in 1971 (36 FR 24002) at the
following levels and averaging times:

50 ppm—=8-hour average

75 ppm—4-hour average
126 ppm—1-hour average

Exposure under these conditions

could result in a widespread blood
COHb concentration of 5 to 10 percent.
the range EPA has determined would
cause significant harm. On the basis of
EPA’s reassessment of the eaclier data
and assessment of more recent medical
evidence, no modifications are being
made to the existing significant harm
designations. EPA's assessment of the
medical evidence on exposure to higher
CO concentrations that could lead to
significant harm is contained in the 1979
Criteria Document {EPA, 1979b) and in
the Addendum (EPA), 1984b).

Summary of Public Comments and .
Agency Responses
Overview of Comments

The following discussion summurizes
in general terms the comments received,
at various times since the 1980 proposal.
from the public and from Federal and
State agencies on the levels of the
primary standards and on the related
issue of multiple exceedance standards.
Significant comments on all aspects of
the CO proposal and Agency responses
to these comments are summarized by
category later in this section. A more
detailed description of individual
comments and Agency responses is
contained in the public docket {OAQPS
79-7).

Comments on 1960 Propesal. OF the
wrilten comments received during the
initial comment period (which closed
November 24, 1980) that expressed some
opinion on the level of the proposed &
hour standard, 7 out of 11 favored EPA’s
proposed standard or a more stringent
standard. Environmental group
comments endorsed the proposed
standard or recommended tightening of
the standard, industry groups favored
relaxation of the standard, and local
and State agency comments supported
the proposed standard or some
relaxation of the standard.

Several comments were received on
the Agency's proposal to lower the 1-

hour standard to 25 ppm. Of the 18
writlen comments which expressed an
opinion on the 1-hour standard, 8
comments favored the proposed
standard level, 5§ comments urged
retention of the existing 35 ppm
standard level, and 3 comments
recommended revoeation of the 1-hour
standard. There also was one comment
fuvoring further lightening of the 1-hour
standard and one comment favoring a
relaxation of the standard. Those
favoring revocation of the 1-hour
standard argued that the 1-hour
standard was redundant since
attainment of the 8-hour standard would
effectively prevent 1-hour average levels
from exceeding either 25 or 35 ppm.

Comments on the proposed revisions
were received from five Federal
agencies. Four of these agencies neither
supported nor opposed the proposed
standards. The Department of
Commerce urged EPA to maintain the
existing 35 ppm, 1-hour standard. The
Council on Wage and Price Stability
suggested, through the Regulatory
Analysis Review Group, that the
proposed standards should be based on
cost-effectiveness analysis and that if
costs were considered, the proposed
standards might be excessively
stringent.

Comments on Subseguent Notices. As
discussed earlier in this notice, EPA
announced an additional public
comment period on June 18, 1882 to
address several key issues, including the
Agency's consideration of multiple
expected exceedance 8-hour CO
standards {47 FR 26407). Of the
comments that expressed an opinion on
the issue of multiple expected
exceedances, 12 out of 23 favored the
use of the multiple expected
exceedances approach for ambient
standards. While State and local
governments’ comments were almost
evenly divided on the question, ali
industrial groups supported the concept
and all environmental groups opposed
multiple exceedance standards.
Comments from private citizens were
evenly divided for and against multiple
exceedance standards.

During the period from November 24,
1980 through August 6, 1982 (the close of
the second comment period), of those
commenting on whether the 8-hour
standard should be relaxed, 10 out of 45
favored relaxation. Most of the States
(12 of 14) opposed relaxation, while 3 of
5 local governments favored relaxation.
As in the earlier comment period, all
industry comments favored relaxation
while all environmental groups opposed
relaxation.

Subsequent to the close of the second
public comment period, the State and

Territorial Air Pollution Program
Administrators (STAPPA) submitted a
resolution, endorsed by a majority of
State air pollution agencies, which
expressed several reservations about a
multiple exceedance CO standard. The
STAPPA resolution recommended
promulgation of single exceedance CO
standards.

EPA solicited additional public
comment on the draft Staff
Reassessment which evaluated the
scientific data in view of the dimimishecd
value of Dr. Aronow’s CO studies on
September 16, 1983 (48 FR 41608). Of the
13 comments received in response to
this notice that expressed an opinion on
the levels of the standards, 7 favored
retaining the current primary standards,
2 favored the proposed standards (i.e., 9
ppm for the 8-hour averaging time and
25 ppm for the 1-hour averaging time}),
and 4 favored relaxation of the 8-hour
standard to 12 ppm or higher. Those
supporling the proposed or current
standards included an environmental
group, several State environmental
agencies, two health scientists, and one
local environmental agency. Those
favoring relaxation of the primary 8-
hour standard included two from the
automotive industry and two local
environmental agencies,

On August 9, 1984, EPA summarized
the basis for EPA’s proposed revisions
to the CO standards, announced
availability of the final Addendum (EPA,
1984b) and Staff Reassessment (EPA,
1984a), and solicited additional public
comment (48 FR 31923). Of the 7
comments received that expressed an
opinion on the levels of the standards, 2
favored retaining the current primary
standards, 2 favored the proposed
primary standards (i.e., 9 ppm, 8-hour
and 25 ppm, 1-hour), and 3 favored
relaxation of the 8-hour standard to 12
ppm or higher. Two commentors argued
that EPA should defer final action on the
CO standards until the Health Effects
Institute's CO research was completed.

Summary of Significant Comments and
Agency Responses

Significant comments are summarized
und responded to by category below.

1. Health Effects Criteria and Selection
of the Primary Standards

A. Definition of An Adverse Flealth
Effect

Comment: It is questionable whether a
reduction in the time lo onset of an
angina attack following exercise is
adverse,

Agency Response: EPA concludes thal
aggravation of angina represents an
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adverse health effect. As explained in
the proposal preamble (45 FR 55068),
EPA considers such aggravation of
ingina to be an adverse health effect for
several reasons, First, it may result in
cardiovascular damage, which is
unquantifiable using present technology.
Second, aggravation of angina may be
the first in a series of progressively more
serious symptoms that accompany
cardiovascular disease. At low levels of
oxygen deprivation, angina patients
experience symptoms of ches! pain
desaribed above. Coronary insufficiency
is-a more serious symptom that occurs
at greater levels of oxygen deprivation.
This symptom is sometimes
accompanied by changes in enzyme
levels and electrocardiographic
irregularities. The most serious effect in
this continuum of effects is myocardial
infarction. In addition to longer and
more intense pain, myocardial infarction
is accompanied by irreversible heart
damage (death of myocardial cells) as
indicated by enzyme level changes and
electrocardiographic alterations. Finally,
because aggravation of angina may be
the first in a series of symptoms that
may lead to permanent heart damage,
EPA considers aggravation of angina an
adverse effect and an indicator that
more serious effects may occur in some
individuals at the same COHb levels.
EPA's judgment has been supported by
the CASAC and CASAC CO
Subcommittee (Hovey, 1979; Lippmann,
1984).

Comment: Scientific research on CO
suggests that there is no clear threshold
level at which adverse health effects
begin. Rather, there appears to be an
increase in severity of potential health
effects with increasing levels of CO. The
fact that a no-effects level cannot be
identified may lead to a standard near
zero. The current evidence can support
standards other than those proposed by
EPA.

Agency Response: EPA agrees that
there is a continuum of effects consisting
of COHb levels at which health effects
are certain, through levels at which
scientists cun generally agree that
medically significant effects have been
convincingly shown, and down lo levels
at which health effects are less certain,
are harder to identify, und the medical
significance of which are typically
disputed. In short, the present scientific
evidence does not permit selection of an
undisputed valua for a primary
standard. Rather, the Administratorin
selecting a standard must make a
judgment as to the level of physiological
response that should be considered
adverse and the relative acceptability of
various degrees of uncertainty that any

given level is low enough to prevent
known and possible adverse health
effects.

B. Scientific Validity of the Human
Experimental Studies

Comment: Work of Dr. Wilbert
Aronow is suspect because results are
too consistent, data are not available for
evaluation, the study was no! double

blind, and the subjects tested were not a

representative set of angina patients.
The Horvath Committee (Horvath et al.,
1983) recommended that EPA not rely on
Dr. Aronow's studies in setting the CO
standards.

Agency Response: The Administrator
agrees with the Horvath Committee that
there are very serious technical
questions about the validity of Dr.
Aronow's CO studies and, therefore, is
nol considering the results of these
studies in his decision.

Comment: The Anderson et al. (1973)
study should be eliminated from
consideration because Anderson et al.
reported a COHDb level of only 4.5
percent after a four hour, 100 ppm CO
exposure, whereas other investigators *
have generally reported 8-10 percent
COHBD for similar exposures.

Agency Response: During the
Anderson et al. (1973) study, subjects
were allowed breaks and, thus, were
exposed to CO intermittently, not
continuously, for 4 hours. This would
cause COHDb levels to be substantially
lower than for the continuous exposure
periods used in other studies.

Comment: The Anderson et al. (1973)
study should not be considered for
drawing conclusions about lowest
observed effect levels because of the (1)
small number of subjects, (2)
questionable double-blind conditions,
(3) missing data for some subjects, (4)
lack of dose-response relationships for
onset and duration of angina in some
subjects, (5) reliance on subjective
responses, and (8) inadequate
presentation of statistical procedures.

Agency Response: EPA has carefully
reviewed the Anderson et al. (1973)
study and the above criticisms of the
study. A detailed response is contained
in a February 20, 1885 memorandum
prepared by EPA's scientists in the
Office of Research and Development
which has been placed in the public
docket (OAQPS 78-7, IV-B-2). EPA does
not challenge the proposition that the
Anderson study has limitations that
must be weighed in assessing the
study’s value for standard setting. Very
few, if any, studies are perfect and thus
conclusively demonstrate precise
pollutant thresholds for the entire range
of sensitive persons under various
environmental conditions. However, the

Agency does not agree with the
commenters' characterization of the
Anderson study limitations nor with the
commenters' conclusion that those
limitations are grounds for totally
excluding the study from an assessment
of the health risks of CO. After carefully
evaluating the scientific merit of the
study and considering the advice
provided by the CASAC, EPA has
concluded that the Anderson study
should be considered in selecting a CO
standard with an adequate margin of
safety. :

EPA’s responses to the major points of
concern about the Anderson et al. (1973)
study are briefly summarized below:

1. EPA readily acknowledges that the
subject sample size is small and that the
study would be strengthened if the
number of subjects had been greater.
However, the sample size is adequate to
treat the data statistically and large
enough to use in making statistical
inferences regarding effects and causal
agents. These inferences are routinely
made by clinical investigators
conducting studies with relatively few
subjects and treatment replications. In
addition, even though only a small
number of subjects were tested, they do
represent some portion of the national
population suffering from angina.

2, Because of the explicit precautions
taken by the author to ensure the
integrity of such’a protocol, EPA rejects
the speculative assertion that the study
was not double blind. Specifically, a
“double blind"” study is one where both
the administering investigator and
patient are unaware of the nature of any
treatment. EPA has contacted the author
(Docket ECAO CD 78-3, lIA-]-3) who
reaffirmed the study protocol which is
consistent with the definition of doubie
blind. The author cited the published
study which states:

A 5-day. double-blind exposure protocol
was followed—Only the investigator
administering the gas knew which
concentration of CO was being used. The
patienl, technician, and the investigator
conducting the exercise test were all unaware
of the exposure condition, A curtain
separated the gas tanks from the patient—On
completion of the five exercise tests for each
subject, the ECG records were assigned a
random code number and interpreted by an
investigator who had not been present and
had no knowledge of the exposure sequence

3. Because of the explicit double blind
protocol practiced in the study, there is
no basis for concluding that the two
subjects who missed one day of
exposure had in some way gained
knowledge of the exposure conditions
due to their missing one of the exposure
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sessions. EPA rejects this assertion as
illogical and unfounded.

4. The fact that the effects reported
were not dose-related in the Anderson
el al. study is not surprising given the
smaull range of exposur® concentrations,
the fact that the exposures were close to
the lower limits for CO-related effects,
and the small number of subjects.

" However, EPA has not used this or any
other study to develop a dose-response
relationship which would show different
levels of subject response over a specific
range of administered CO doses. EPA
has argued that the Anderson study

does suggest an increased risk of
uggravation of angina for sensitive
individuals who have elevated COHb
levels,

5. The fact that the endpoint measured
by Anderson et al., namely time to onset
of angina pian, is subjective in nature is
no basis for ignoring this serious and
important effect as carefully articulated
in the proposal preamble {45 FR 55069):

EPA considers such aggravation of angina
10 be an adverse health effect for several
reasons, First, it may result in cardiovascular
dumage, which is unquantifiable using
present lechnology. Second, aggravation of
anginn may be the fiest in o series of
progressively more serious symploms that
accompany eardiovascular discase. Al low
levels of oxygen deprivation, angina patients
experience symptoms of chest pain described
above, Coronary insufficiency is a more
serinus symptom that occurs at greater levels
ol oxygen deprivation. This symptom is
sometimes accompanied by changes in
cnzyme levels and electrocardiagraphic
irregularities. The most serious symptom in
this continuum of effects s myocardial
infarction. In addition to longer and more
intense pain, myocardial infarction is
accompanied by irreversible heart damage
(death of myocardial cells) as indicated by
onzyme level changes and '
cloctrocardiographic slterations. Finally,
because aggravation of angina may be the
first in & series of symptoms that may lead to
permanent heart damage, EPA considers
isgravation of angina an adverse effect and
an indicator that more serious effects may
occur in some individuals ot the same COHb

lovuls,

6. EPA has reanalyzed the data from
the Anderson et al. study using a more
conservative multivariate analysis
which tests each health endpoint
separately for purposes of inference (see
Appendix A in the Addendum; EPA
19840). EPA believes that, had Anderson
¢! al. originally used this technique, the
cffect of time to onset of angina would
have been statistically significant
(p=0.014 al the 97,5 percent confidence
level) but that duration of angina
experience would not have been
slatistically significant (p=0.11 at the
97.5 percent confidence level).

In conclusion, EPA agrees with the
CASAC statement,

... that it is important to replicote such a
study, but the notion that & study has no
validity until it's been replicated is flawed.
Based upon its current knowledge of how the
study was conducted, CASAC presumes that
double blind protocols were, in fact, observed
and tha\ discrepancies between observed
and predicted COHb levels are not as great
or as serious as originally suggested. In
summary. while CASAC treats the Anderson
¢! al. study with caution, it can find no
substantive reason at this time to dispute the.
reported values, and it recommends that the
Agency not disregard its findings (Lippmann,
1884),

The Agency continues to believe that
the Anderson et al. findings can be
appropriately interpreted as providing
reasonably good evidence of
exacerbation of angina symptoms
occurring in some segments of the
population at approximately 2.9 to 4.5
percent COHb.

Comment: Psychological factors
contribute to angina attacks, making it
difficul! to reproduce experiments
linking CO and angina.

Agency Response: Although
psychological factors may contribute o
angina attacks, it has been reasonably
shown in the study by Anderson et al
that exposure to CO does contribule
independently to the aggravation of
angina. Given the double-blind design of
this study, there is no reason to suppose
that the subjects were exposed to
different psychological factors on
experimental CO exposure days than
they were on clean air control days.

C. Margin of Safety

Comment: EPA has proposed CO
standards with an inappropriate margin
of safety. The margin of safety was
criticized as being either inadequate or
excessive,

Agency Response: The decision
regarding an adequate margin of safety
is a judgment which must be made by
the Administrator after weighing all the
medical evidence bearing on the effects
of CO. The factors to be taken into
account include inconclusive evidence
as well as findings from studies that are
considered definitive and not subject to
challenge. The Administrator has
considered uncertainties regarding the
lowest levels of COHb at which adverse
health effects may occur, as well as
uncertainties about the levels of COHb
likely to result from CO exposure at the
levels associated with attainment of
alternative standards. More specifically,
the Administrator considered the factors
and sources of uncertainty, discussed
earlier in the Decision on the Primary
Standards section of this notice and in
the Staff Reassessment (EPA, 1884).

EPA has examined the health
protection afforded by alternatives to
the current CO primary standards. For
example, attainment of a 12 ppm, 8-hour
CO standard is estimated to keep more
than 99 percent of the population below
2.5 percent COHb. The 2.5 percent
COHD level. however, is in the range
where physiological effects of concern
to EPA and CASAC have been reported.
In addition, as indicated in the Staff
Reassessment (pp. 18-21), some
individuals with physiclogical
parameters that maximize uptake of
COHb if exposed to certain patterns of
air quality attaining a 12 ppm. 8-hour
standard would exceed 3.0 percent
COHb. Consequently, the Administrator
is concerned that a 12 ppm, 8-hour
standard may not provide an adequate
margin of safety. There is no credible
scientific evidence that suggests more
stringent CO primary standards than the
current standards are required to protect
public health with an adequate margin
of safety.

D. Coburn Model Sensitivity Analysis of
COHD Levels

Comment: The term used in the
Coburn model analysis for inspired CO
pressure was mistakenly interpreted as
& pressure in dry ambient air. The term
was intended to refer to CO pressure in
air saturated with water vapor at body
temperature,

Agency Response: EPA agrees with
the comment and has revised all of the
COHD estimates used in this notice and
in the final COHb Sensitivity Analysis
(Biller and Richmond, 1982) to reflect
this change.

Comment: The parameters utilized in
the EPA COHb Sensitivity Analysis
were not representative of the medical
literature. Modeling efforts of this kind
should choose conservative values for
physiological parameters in order to err
on the side of protecting public health.

Agency Response: The values selected
for the physivlogical parameters used in
the Sensitivity Analysis were carefully
reviewed with members of the scientific
community and with consultants to the
CASAC and were judged to be
reasonable estimates. EPA does not
agree that the most conservative values
should be selected for the physiological
parameters because this would
introduce an additional margin of safety
into an analysis attempting to estimate
the effects of alternative standards. The
Sensitivity Analysis does use a range of
values for the various physiological
parameters.

Comment: The draft Sensitivity
Analysis does not adequately treat
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differences in physiological parameters
between men and women.

Agency Response: In an Appendix to
the revised Sensitivity Analysis (Biller
and Richmond, 1982), men and women
are modelled separately and appropriate
physiological parameters are selected
for each sex based on a review of the
scientific literature.

E. Exposure Estimales for Sensitive
Population Groups

Comment: Various technical factors in
the exposure analysis either
systematically underestimate or
overestimate exposures that would
occur upon attainment of alternative
standards. The exposure analysis should
not be used in selecting the primary
standards until all the recommended
changes are incorporated into the
analysis.

Agency Response: EPA has carefully
reviewed these comments and separated
them into three categories. The first
category includes comments with which
EPA agrees and for which changes have
been made in the exposure analysis. The
revised exposure analysis estimates are
similar in magnitude, after taking these
comments into account, to the original
exposure estimates.

A second category of comments
suggested changes that EPA agrees
would refine the exposure assessment
methodology, but which are not feasible
al this time because of limitations on the
resources and time available for this
standard review. EPA will incorporate
these comments into its plan for
improving its exposure assessment
capability. While the exact impact of
these refinements cannot be clearly
predicted at this time, EPA agrees with
CASAC's conclusion that the exposure
analysis is "acceptable given the current
state-of-the-art of the scientific
community’s ability to model
physiological and other parameters
related to this pollutant” (Friedlander,
1982).

A third category consists of comments
where EPA disagrees with the suggested
changes. Detailed responses to these
comments are provided in the docket
(Docket OAQPS 79-7, V-C-1). EPA
recognizes that there is uncertainty
about the accuracy to the exposure
estimates, but it believes that the
revised estimates are reasonable given
the state-of-the-art of exposure
assessment.

While future refinements in the
methodology and availability of
additional data will undoubtedly reduce
the degree of uncertainty in the
exposure estimates, EPA believes that
the current Exposure Analysis provides
a useful tool to estimate the number of

sensitive individuals who would be
exposed to various COHb levels upon
attainment of alternative standards.

1I. Form of the Primary Standards

Comment: Some commenters favored
retaining the current deterministic form;
others supported either EPA's 1980
proposal to adop! single-expected-
exceedance (statistical form) or the
concept of multiple-expected-
exceedances (statisticel form) primary
CO standards. Those in favor of
adopting a statistical form argued that it
would minimize the impact of unusual
meteorological events on control
strategies with minimal reductions in
health protection offered by the
standard. Those opposed to a mulitiple-
expected-exceedances standard
expressed concerns about the increased
health risks to the sensitive population
and the ability of the public to
understand the basis for allowing
multiple excursions of the standard
levels.

Agency Response: Given the concerns
expressed by the vast majority of State
air pollution control agencies and others
that a single-exceedance standard,
either deterministic or statistical, more
closely reflects the health basis for the
standard and is more readily
implemented and understood by the
general public, EPA has decided to
retain the single exceedance format for
the primary standards. While EPA
believes that adopting a statistical,
single-exceedance standard would be a
technical improvement, EPA is deferring
any such change in the primary CO
standards until the uncertainties
regarding the health effects basis for the
standards are better resolved.

. Miscellaneous
A. Natural Background

Comment: It has been reported that
93% of the CO in the atmosphere is
produced by vegetation and the oceans
and, therefore, anthropogenic sources of
CO should be of little concern.

Agency Response: Although much of
the CO produced globally may be of
natural origin, the elevated CO levels
found in urban areas and in rural areas
near roadways are principally a result of
human activities involving the
combustion of fossil fuels.

B. Stating Standards in ppm and Not
mg/m?

Comment: EPA should state the
revised CO standards solely in parts per
million (ppm) rather than mg/m?
Changing to ppm would (1) avoid
confusion as to the level of the
standards at different altitudes, (2)

provide additional protection for high
altitude areas, and (3) be consistent with
health and monitoring data using the
Federal Reference Methods which are
reported in ppm.

Agency Response: EPA is retaining
both systems of units but is indicating
that ppm is the preferred system of
units. Section 50.3 specifies that
measurements of air quality are to be
corrected to standard conditions [i.e., 25
degrees centigrade and sea level
pressure), the only difference between
ppm and mg/m? (at standard conditions)
is a scale factor that does not vary with
altitude, That is, if a measurement is
expressed in ppm units or mg/m? units
(at standard conditions) the values will
differ by a factor of 0.875 regardless of
altitude. This conversion factor is
specified in Appendix D of 40 CFR Part
50.

Revisions (o Part 50 Regulations

Because EPA has decided not to
revise the CO primary standards, there
are no substantive changes to the Part
50 regulations concerning these
standards, EPA is revising the text of the
standards slightly, however, to make
them clearer and more understandable
to the public. EPA is also explicitly
stating several data handling
conventions that have traditionally been
used in EPA's data systems and
guidance. These changes are not
intended to redefine the standard but
simply to reduce potential ambiguity
and to formalize existing data handling
conventions. The specific points are the
75 percent data completeness rule that
EPA has used when computing 8-hour
averages and the number of significant
figures retained when making
comparisons with the levels of the
standard. These changes were discussed
in the proposal notice. EPA is also
changing to ppm units as the preferred
units as discussed in the proposal
notice. Finally, EPA is also rescinding
the secondary standards for CO, as
proposed, because there is no evidence
of welfare related effects at or near
ambient levels.

Part 51 Regulations and SIP
Development

This action does not modify the
existing Part 51 regulations. Current
guidance to State and local air pollution
control agencies on how to interpret air
quality data for purposes of attainment
decisions and SIP development is
contained in “Guidelines for the
Interpretation of Air Quality Standards”
(EPA, 1977).
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Regulatory and Environmental Impacts
Regulatory Impact Analysis

As has been noted, the Clean Air Act
specifically requires that NAAQS be
based on scientific criteria relating to
the level that should be attained to
protect public health and welfare
adequately. The courts have endorsed a
reading of the Act that excludes reliance
on the cost or feasibility of achieving
such a standard in determining the level
of the primary standards. In response to
Executive Order 12291, EPA has
prepared a regulatory impact analysis
(RIA). However, EPA's analysis,
“Regulatory Impact Analysis for Carbon
Monoxide,” has not been considered in
determining the standard levels in this
final notice. The document is available
from the address given earlier in the For
Further Information Contact section of
this notice until supplies are exhausted
and from the NTIS whose address is
given in the Addressees section of this
notice.

Both the RIA and this final notice
were submitted to the Office of
Management and Budget (OMB) for
review under Executive Order 12201,
Any written comments from OMB and
any written EPA responses to those
comments are available for public
inspection at EPA's Central Docket
Section, Docket No. OAQPS 79-7, West
Tower Lobby, Gallery I, Waterside Mall,
401 M Street SW., Washington, D.C.

Environmental Impacts

Environmental impacts associated
with control of CO emission have been
examined in the Environmental Impact
Statement, which is available in the
docket (OAQPS 79-7, IV-A-13) or from
EPA at the address given earlier in the
For Further Information Contact Section
of this notice. This analysis indicates
that control strategies required to attain
the standards will have minimal adverse
impacts on other environmental media.

Impact on Small Entities

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires that all
federal agencies consider the impacts of
final regulations on small entities, which
are defined to be small businesses,
small organizations, and small
governmental jurisdictions. EPA’s
analysis pursuant to this Act is
summarized in a section of the final
report, “Cost and Economic Assessment
of Alternative National Ambient Air
Quality Standards for Carbon
Monoxide" (EPA, 1985). A NAAQS for
CO by itself has no direct impact on
small entities. However, it requires each
State to design and implement control
strategies for those areas not in

altainment. Three possible sources of
impacts on small entities include (1) the
FMVCP for cars and trucks, (2) 1&M
programs, and (3) stationary source
control programs. FMVCP requirements
are largely established by statute or by
regulatory provisions not directly
related to the levels of these standards.
In addition, they fall primarily on
automobile manufacturers, none of
which are classified as small businesses.
Additionally, the incremental cost of CO
control, which is passed on to
purchasers of motor vehicles—including
small entities—is a small fraction of the
purchase price and. thus, the impact to
these purchasers should be negligible.

1&M programs for CO control may
have a slight negative economic impact
on small entities, but may also have a
positive economic impact on some small
entities. The estimated per vehicle
average annual cost for the CO portion
of an [&M program is estimated lo be
$3.50 for the inspection fee and $19 for
repairs to failed vehicles. (In those few
areas needing an I&M program for CO
only, these estimates would be doubled.)
These costs should not impose a
significant negative economic impact on
small entities. On the other hand, some
small entities such as gas stations and
garages will be repairing failed vehicles
resulting in a net increase in receipts
due to a CO 1&M program. In addition, if
a decentralized 1&M program is
implemented using small businesses to
inspect motor vehicles, then their net
receipts will also increase due to receipt
of the inspection fee, most of which they
retain. (The remainder goes lo the
governmental unit sponsoring the area-
wide 1&M program.)

Finally, only the largest stationary
sources of CO appear to need to
implement controls to attain the CO
standards that were analyzed. These
sources are among the largest facilities
within their standard industrial class,
and therefore are not likely to be small
enlities.

Based on the analysis summarized
above, EPA concludes that no small
entity group will be significantly
negatively affected due to retention of
the primary CO NAAQS. Therefore,
pursuant to 5 U.S.C. 605(b) the
Administrator certifies that this
regulation will not have a significant
economic impact on a substantial
number of small entities.

Impact on Reporting Requirements

There are no reporting requirements
directly associated with this action.
There are reporting requirements
associaled with related sections of the
Acl, particularly sections 107, 110, 160,
and 317 (42 U.S.C. 7407, 7410, 7460, and

7617), however, there are no changes in
reporting requirements associated with
this final action since the current
primary standards are being retained.

Federal Reference Method

The measurement principle and
calibration procedure applicable to
reference methods for measuring
ambient CO concentrations to delermine
compliance with applicable CO
standards are not affected by this
action. The measurement principle and
the calibration procedure for CO are set
forth in Appendix C of 40 CFR Part 50.
Reference methods, as well as
equivalent methods, for monitoring CO
are designated in accordance with 40
CFR Part 53. A list of all methods
designated by EPA as reference or
equivalent methods for measuring CO is
available from any EPA Regional Office,
or from EPA, Department E (MD-76),
Research Triangle Park, N.C. 27711.
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Lit of Subjects in 40 CFR Part 50

Air pollution control, Carbon
monoxide, Ozone, Sulfur oxides,

Particulate matter, Nitrogen dioxide,
Lead.

Dated: Seplember 5, 1985,
Lee M. Thomas,
Administrator.

PART 50—NATIONAL PRIMARY AND
SECONDARY AMBIENT AIR QUALITY
STANDARDS

For the reasons set forth in the
preamble, EPA amends Chapter I, Part
50, of Title 40 of the Code of Federal
Regulations as follows:

1. The authority citation for Part 50
continues to read as follows:

Authority: Sec, 108 and 301(a), Clean Air
Act, as amended (42 US.C. 7400, 7601(a)).

2. Section 50.8 is revised to read as
follows:

§50.8 National primary ambient air quality
standards for carbon monoxide.

(@) The national primary ambient air
quality standards for carbon monoxide
are:

(1) 9 parts per million (10 milligrams
per cubic meter) for an 8&-hour average
concentration not to be exceeded more
than once per year and

(2) 35 parts per million (40 milligrams
per cubic meter) for a 1-hour average
concentration not to be exceeded more
than ongce per year.

(b) The levels of carbon monoxide in
the ambient air shall be measured by:

(1) a refecence method based on
Appendix C and designated in
accordance with Part 53 of this chapter,
or

(2) an equivalent method designited
in accordance with Part 53 of this
chapter.

{c) An 8-hour average shall be
considered valid if at least 75 percent of
the hourly average for the 8-hour period
are available. In the event that only six
(or seven) hourly averages are avatlable,
the 8-hour average shall be computed on
the basis of the hours available using six
(or seven) is the divisor.

(d) When summarizing data for
comparision with the standards,
averages shall be stated 10 one decimal
place. Comparison of the data with the
levels of the standards in parts per
million shall be made in terms of
integers with fractional parts of 0.5 or
greater rounding up.

[FR Doc. 85-22025 Filed 9-12-55; §:45 am)
BILLING CODE 6560-50-M
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