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general applicability and legal effect, most
of which are keyed to and codified in
the Code of Federal Regulations, which Is
published under 50 titles pursuant to 44
US.C. 1510.

Tha Coda of Federal Regulations is soid
by the Superintendent of Documents.
Prices of naw books are fisted in the
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OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 530

Special Salary Rate Schedules for
Recruitment and Retention

Correction

In FR Doc. 85-19504, beginning on
page 32839, in the issue of Thursday.
August 15, 1985, make the following
corrections:

On page 32842:

1. In the second column, in
§ 530.206(a})(1), seventh line, "fix this"
should read "fix the".

2. In the third column:

a. In § 530.306(a)(3), the first line
should read: *(3) When a special salary
rate schedule';

b. In § 530.306(b)(1)(ii}, the sixth line
should read: “employee’s rate of basic
pay at the higher of the two".

BILLING CODE 1505-01-M

DEPARTMENT OF AGRICULTURE
Federal Crop Insurance Corporation

7 CFR Parts 404, 408, 409, 411, 413,
and 439

[Docket No. 2645S)

Crop Insurance Regulations; Various
Crops

AGENCY: Federal Crop Insurance
Corporation, USDA.

ACTION: Interim rule,

SUMMARY: The Federal Crop Insurance
Corporation (FCIC) hereby amends the
Eastern and Western U.S. Apple,
Arizona-California Citrus, Almond,
Grape, and Texas Citrus Crop Insurance
Regulations, effective for the 1985 crop
year only, by changing the date for filing
contract changes specified in the

policies for insuring such crops. The
intended effect of this rule is to provide
additional time in which to file changes
made in the Actuarial Tables for such
crops. The authority for the
promulgation of this rule is contained in
the Federal Crop Insurance Act, as
amended.
DATES:

Effective date: August 28, 1985.

Comment date: Written comments,
data, and opinions on this interim rule
must be submitted not later than
October 28, 1985, to be sure of
consideration.
ADDRESS: Written comment on this
interim rule should be sent to the Office
of the Manager, Federal Crop Insurance
Corporation, Room 4096, South Building,
U.S. Department of Agriculture,
Washington, D.C. 20250.

FOR FURTHER INFORMATION CONTACT:
Peter F. Cole, Secretary, Federal Crop
Insurance Corporation, U.S. Department
of Agriculture, Washington, D.C. 20250,
telephone (202) 447-3325.
SUPPLEMENTARY INFORMATION: This
action has been reviewed under USDA
procedures established by Departmental
Regulation No. 1512-1 (December 15,
1983). This action does not constitute a
review as to the need, currency, clarity,
and effectiveness of these regulations
under those procedures.

Merritt W, Sprague, Manager, FCIC,
has determined that this action (1) is not
a major rule as defined by Executive
Order No. 12291 because it will not
result in: (a) An annual effect on the
economy of $100 million or more; (b)
major increases in costs or prices for
consumers, individual industries,
federal, State, or local governments, or a
geographical region; or (c] significant
adverse effects on competition,
employment, investment, productivity,
innovation, or the ability of U.S.-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets; and (2) will not increase the
federal paperwork burden for
individuals, small businesses, and other
persons.

This program is listed in the Catalog
of Federal Domestic Assistance under
No. 10.450.

This program is not subject to the
provisions of Executive Order 12372
which requires intergovernmental
consultation with State and local
officials. See the Notice related to 7 CFR
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Part 3015, Subpart V, published at 438 FR
20115, June 24, 1983.

This action is exempt from the
provisions of the Regulatory Flexibility
Act; therefore, no Regulatory Flexibility
Analysis was prepared.

This action is not expected to have
any significant impact on the quality of
the human environment, health, and
safety. Therefore, neither an
Environmental Assessment nor an
Environmental Impact Statement is
needed.

Section 16 of the policy for each of the
crops affected provides that any
changes in the contract must be placed
on file in the service office by a certain
date. The contract consists of the
application, the policy, and the actuarial
table. Due to the volume of work
involved in making changes on the
Actuarial Table for each crop insured in
each county where such insurance is
offered requries that in the counties
where changes in the contract must be
on file by August 31, 1985, the date must
be extended to September 30, 1985,
effective for the 1985 crop year only
(1986 year for Texas Citrus).

FCIC is currently reviewing all the
actuarial tables for the regulations
referenced herein to determine whether
the premium rates or the price elections
offered under each crop insurance
policy are consistent with sound
actuarial principles and if not to make
adjustments where necessary. This is an
annual review conducted on all crops.
The amount of work involved appears to
be such that completion of these reviews
will not be made prior to the date for
filing such actuarial data in the service
offices for the crops and counties
involved unless the filing date is
extended.

The crop insurance regulations
affected by this rule are:

Caaton Crop
TCFRPart 404 ... .. Western US. Apple.
TOFRPart 408 ... . e Eastarn US. Apple.

7 CFR Part 409 ] AE2ZONS- Caiornia Citrun
TCFRPart4tY .| Grape.

TOFRPart 413 .| Toxas Cirus,
TCFRPant 430 .. .. .....| Aimond

Merritt W, Sprague, Manager, FCIC,
has determined that an emergency
situation exists which warrants
publication of this rule without
providing for a period for public
comment before such publication. A
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large number of changes in the Actuarial
Tables for the crop insurance policies
affected by this rule for the 1986 crop
vear in the case of apples, Arizona-
California Citrus, grapes, and almonds,
and for the 1987 crop vear for Texas
citrus. Without these changes, the
statutory mandate that the program be
actuarially sound could not be met. The
workload involved in these actuarial
changes will not permit filing of theso
actuarial tables in the counties by the
present contract date of August 31
There is not sufficient time to provide
for public comment and implement these
changes prior to August 31. It has been
determined that the date by which such
changes are required (o be placed on file
in the service office shall be extended
from August 31, 1985 until September 30,
1985, and made effective for the 1985
crop year only (1986 crop year for Texas
Citrus).

The changes in the actuarial tables for
the crops affected by this rule may be
heneficial in some instances and
detrimental in others. All policyhalders
should be aware of the changes in the
actuarial table affecting their individual
crop insurance contract, and of the
additional time provided for FCIC to file
such changes.

FCIC is-soliciting public comment on
this rule for 60 days after publication in
the Federal Register. This rule will be
scheduled for review in order that any
amendment made necessary by public
comment may be published in the
Federal Register as quickly as possible.

Any comments received pursuant to
this rule will be available for public
inspection in the Office of the Manager,
Federal Crop Insurance Corporation,
Room 4096, South Building, U.S.
Department of Agriculture, Washington,
D.C., 20250, during regular business
hours. Monday through Friday.

List of Subjects in 7 CFR Parts 404, 208,
409, 411, 413, and 439

Crop insurance. Western U.S. Apple,
Eastern U.S. Apple, Arizona-California
Citrus, Grape, Texas Citrus, Almond.

Interim Rule

Accordingly. pursuant to the suthority
contained in the Federal Crop Insurance
Act, as amended {7 U.S.C. 1501 ef seq.).
the Federal Crop Insurance Corporation
hereby amends the Western U.S. Apple.
Eastern U.S. Apple. Arizona-California
Citrus, Grape, Texas Citrus, and Almond
Crop Insurance Regulations (7 CFR Parts
404, 408, 409, 411, 413, and 439
respectively), effective for the 1985 crop
yeur (1986 crop year for Texas Citrus)
only, in the following instances:

1. The Authority Citation for 7 CFR
Parts, 404, 408, 409, 411, 413, and 439
continues to read as follows:

Authority: Secs. 506, 516, Pub. L. 75-430, 52
Stat. 73, 77 as amended (7 U.S.C. 1508, 1518).

PART 404—|{AMENDED]

2.7 CFR 404.7(d)186, 408.7{d)16.
409.7(d)16, and 439.7(d)16 are revised to
read as follows:

16. Contract Changes.

We may change any terms and provisions
of the contract from year to year. If your price
election at which indemnities are computed
is no longer offered, the actuarial table will
provide the price election which you are
deemed to have elected. All contract changes
will be available at your service office by
August 31, preceding the cancellation date
except that, for the 1985 crop vear only, all
contract changes will be available at your
service office by September 30, Acceptance
of any changes will be conclusively presumed
in the absence of any notice from you to
cancel the contracl

. . . . .

PART 411—{AMENDED]

3.7 CFR 411.7(d)16 is revised to read
as follows:

§411.7 [Amended]

(d)c ..

16. Contract Changes.

We may change any terms and provisions
of the contract from year to year. If your price
election at which indemnities are compuoted
is no longer offered, the actuarial table will
provide the price election which you are
deemed to have elected. All contract changes
wil! be available at your service office by
August 31, preceding the cancellation dute for
counties with a November 20 or December 10
cancellafion date except that, for the 1985
crop year only, all contract changes wiil be
available at your service office by September
130, 1965, and by October 31 preceding the
cancellation date for ell other counties.
Acceptance of any changes will be
conclusively presumed in the sbsence of any
notice from you to cancel the contracl.

PART 413—{AMENDED]

4.7 CFR 413.7(d)16 is revised to read
as follows:
§413.7 |Amended)

(d‘. ..

16.Contract Changes.

We may change any terms und provisions
of the contract from year to year, If your price
election at which indemnities are computed
is no longer offered, the actuarial table will
provide the price election which you are
deemed to have elected. All contract changes
will be available at your service office by
August 31, preceding the cancellation date
except that, for the 1986 crop year only, all

contract changes will be available at your
service office by September 30. Acceptance
of any changes will be conclusively presumed
in the absence of any notice from you to
cancel the contract.

Done in Washington, D.C., on Augus! 1,
1085.
Edward Hews,
Acting Manager, Federal Crop Insurance
Corporation.
{FR Doc. 85-20505, Filed 8-27-85; 8:45 am)
BILLING CODE 3410-00-M

FEDERAL RESERVE SYSTEM

12 CFR Part 225
[Reg. Y. Docket No. R-0548]

Bank Holding Companies and Change
in Bank Control; Application Required
for Relocation of Subsidiary Bank to
Another State

Correction

In FR Doc. 85-20030 beginning on page
33913 in the issue of Thursday, August
22, 1985, make the following corrections:

§225.144 [Corrected]

1. On page 33913, third column, the
footnote to $225.144(a) was omitted and
should be added as follows at the
bottom of the column:

1 A bank holding company's home state
under the BHC Act is that state in which the
total deposits of its banking subsidiarics
were lurgest on the day the company became

& bank holding company or on July 1, 1966,
whichever date is later. 12 U.S.C. 1842(d).

2. On the same page, same column. in
§225.144(b), first time, “BCH" should
read "BHC".

BILLING CODE 1505-01-M

FEDERAL TRADE COMMISSION

16 CFR Part 13
{Docket No. 9134]

Southwest Sunsites, Inc,, et al;
Prohibited Trade Practices and
Affirmative Actions
AGENCY: Federal Trade Commission
ACTION: Consent order.

SUMMARY: In settlement of alleged
violations of federal law prohibiting
unfair acts and practices and unfair
methods of competition, this consent
order requires Porter Realty, Inc. and
[rvin Porter, among other things, 1o
cease, in connection with the
advertising, sale of land or inducement
of payments for land, representing that
the purchase of any land is a sound

O o e e maie b Suga
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financial investment; involves little
monelary risk; is a way to achieve
financial security; and will result in
economic benefit to the purchaser
stemming from an increase in the value
of the land as a result of mineral rights,
exploration, profitable resale or as a
hedge against inflation. Respondents are
prohibited from representing that any
land is currently usable as a homesile,
farm or ranch, unless that land is
immediately usable for the cited purpose
without any substantial improvement or
development by the purchasers; and
from misrepresenting in any manner the
cost of obtaining or availability of
electric power, telephone service,
potable water, sewage disposal, or any
utility: and any interest in land by
respondents or others, Respondents are
further required to prepare a “Facl
Sheet" containing specified information
and to distribute a copy to all

purchasers in a prescribed manner.
Advertisements, promotional materials
and sale presentations must include
statements warning that Investment [s
risky and that prospective buyers should
consult a qualified professional before
purchasing: and that substantial
expenditures may be necessary to make
lots suitable for use. Contracts must
contain a seven-day right-to-cancel
provision and a disclosure that refunds
will be made within 30 days after the
seller receives a cancellation notice.
Additionally, respondents are required
to provide consumers with cancellation
forms; honor all valid cancellation
requests; and make refunds in a timely
manner. The order further requires that
sales representatives receive a copy of
the order; that respondents institute a
surveillance program designed 1o reveal
those who fail to comply with the
provisions of the order and discontinue
dealing with any person who engages in
any prohibited act or practice more than
once,

DATE: Complaint issued April 29, 1980,
Order issued Aug. 9, 1985.1

FOR FURTHER INFORMATION CONTACT:
Gary D. Kennedy, Dallas Regional
Office, Federal Trade Commission, 8303
Elmbrook Dr., Dallas, TX 75247. (214)
729-7053,

SUPPLEMENTARY INFORMATION: On
Thursday, May 18, 1985, there was
published in the Federal Register, 50 FR
20432, a proposed consent agreement
with analysis In the Matter of Southwest
Sunsites, Inc., Green Valley Acres, Inc.,
Green Valley Acres, Inc. 11,
torporations, and Sydney Gross and
Edwin Kritzler, individually and as

e —

' Copies of the Complaint and the Decision und
Order are filed with the ariginal docament.

officers or former officers of said
corporations, Porter Realty, Inc., a
corporation, and Irvin Porter,
individually and as an officer or former
officer of said corporation, for the
purpose of soliciting public comment.
Interested parties were given sixty (60)
days in which to submit comments,
suggestions or objections regarding the
proposed form of order.

No comments having been received,
the Commission has ordered the
issuance of the complaint in the form
contemplated by the agreement, made
its jurisdictional findings and entered its
order to cease and desist. as set forth in
the proposed consent agreement, in
disposition of this proceeding.

The prohibited trade practices and/or
corrective actions, as codified under 16
CFR Part 13, are as follows: Subpart—
Advertising Falsely or Misleadingly:

§ 13.10 Advertising falsely or
misleadingly; § 13.35 Condition of goods;
§ 13.55 Demand, business or
opportunity; § 13.60 Earnings and
profits; § 13.90 History of product or
offering; § 13.143 Opportunities; § 13.155
Prices; § 13.160 Promotional sales plans;
§ 13,195 Safety; 13.195-30 Investment;

§ 13.205 Scientific or other relevant
facts; § 13.285 Value. Subpart—
Corrective Actions and/or
Requirements: § 13.533 Corrective
actions and/or requirements; 13.533-20
Disclosures; 13,533-45 Maintain records;
13.533-55 Refunds, rebates, and/or
credit; 13.533-85 Renegotiation and/or
amendment of contracts. Subpart—
Misrepresenting Oneself and Coods—
Goods: § 13.1595 Condition of goods;

§ 13.1610 Demand for or business
opportunities; § 13.1615 Earnings and
profits; § 13.1650 History of product;

§ 13.1897 Opportunities in product or
service; § 13,1715 Quality: § 13.1725
Refunds; § 131740 Scientific ar other
relevant facts; § 13.1775 Value.—Prices:
§ 13.1778 Additional costs unmentioned.
Subpart—Neglecting, Unfairly or
Deceptively, to Make Material
Disclosure: § 13.1854 History of product;
§ 13.1863 Limitations or product;

§ 13.1882 Prices: 13.1882-10 Additional
prices unmentioned; § 13.1886 Quality,
grade or type; § 13.1889 Risk of loss;

§ 13.1892 Sales contract, right-to-cancel
provisions; § 13,1895 Scientific or other
relevant facts. Subpart—Offering Unfair,
Improper and Deceptive Inducements To
Purchase or Deal: § 13.1935 Earnings and
profits; § 13.2015 Opportunities in
product or service; § 13.2063 Scientific or
other relevant facts.

List of Subjects in 16 CFR Part 13
Land sales, Trade practices.

(Sec. 6, 38 Stat. 721; 15 U.S.C. 46. Interprets or
applies sec. 5, 38 Stal. 719, as amended: 15
U.S.C. 45)

Benjamin L. Berman,

Acting Secrelary.

[FR Doc, 85-20516 Filed 8-27-85; 8:45 am)
BILLING CODE 6750-01-M

16 CFR Part 13
|Docket No. C-3160]

Wein Products, Inc., et al.; Prohibited
Trade Practices and Affirmative
Corrective Actions

AGENCY: Federal Trade Commission.
ACTION: Consent order.

SUMMARY: In settlement of alleged
violations of federal law prohibiting
unfuir acts and practices and unfair
methods of competition, this consent
order requires four California firms and
two individuals engaged in the
advertising, sale and distribution of
"DECIMATE?", an ultrasonic pest control
product, among other things, to cease
representing that DECIMATE or any
other ultrasonic pest control product
will eliminate cockroaches, rats, mice,
or other such pests from a home or place
of business; will eliminate them within a
specified period of time; will protect a
home or place of business from rodent
and insect infestations or cause any
area to be free of such pests: and will
serve as an effective alternative to the
use of conventional pest control
products. The firms are also barred from
making any performance or
effectiveness claims for ultrasonic pest
control devices unless they possess and
rely upon proper substantiating
evidence when making those claims.
DATE: Complaint and order issued Aug.
13, 1985.1

FOR FURTHER INFORMATION CONTACT:
Harrison |, Sheppard, San Francisco
Regional Office, Federal Trade
Commission, 450 Golden Gate Ave., San
Francisco, CA 94102. (415) 556-1270.
SUPPLEMENTARY INFORMATION: On
Monday, June 3, 1985, there was
published in the Federal Register, 50 FR
23313, correction, 50 FR 24208, a
proposed consent agreement with
analysis In the Matter of Wein Products,
Inc., a corporation; El Mar Trading
Corporation, a corporation; El Mar
Corporation, a corporation; Stanley
Weinberg, and Allen Schor, individually
and as officers and directors of the
corporation(s), for the purpose of
soliciting public comment, Interested

! Caples of the Complaint and the Decision and
Order are filed with the original document.
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parties were given sixty (60) days in
which to submit comments, suggestions
or objections regarding the proposed
form of order.

No comments having been received,
the Commission has ordered the
issuance of the complaint in the form
contemplated by the agreement, made
its jurisdictional findings and entered its
order to cease and desist, as set forth in
the proposed consent agreement, in
disposition of this proceeding.

The prohibited trade practices and/or
corrective actions, as codified under 16
CFR Part 13, are as follows: Subpart—
Advertising Falsely or Misleadingly:

§ 13.10 Advertising falsely or
misleadingly; § 13.20 Comparative data
or merits; § 13.170 Qualities or
properties of product or service; 13.170-
46 Insecticidal or repellant; 13.170-80
Rodenticidal; § 13.190 Results; § 13.205
Scientific or other relevant facts.
Subpart—Corrective Actions and/or
Requirements: § 13.533 Corrective
actions and/or requirements; 13.533-20
Disclosures; 13.533-45 Maintain records.
Subpart—Misrepresenting Oneself and
Goods—Goods: § 13.1575 Comparative
data or merits; § 13.1710 Qualities or
properties; § 13.1730 Results; § 13.1740
Scientific or other relevant facts,
Subpart—Neglecting, Unfairly or
Deceptively, to Make Material
Disclosure: § 13,1885 Qualities or
properties; § 13.1885 Scientific or other
relevant facts.

List of Subjects in 16 CFR Part 13

Ultrasonic pest control devices, Trade
practices.
(Sec. 6, 38 Stat. 721; 15 U.S,C. 46. Interprets or
applies sec. 5, 38 Stat. 719, as amended: 15
US.C. 45)
Benjamin L. Berman,
Actling Secretary.
|FR Doc, 85-20500 Filed 8-27-85; 8:45 am]
BILLING CODE 6750-01-M

ENVIRONMENTAL PROTECTION
AGENCY .

40 CFR Part 52
[AL-012; A-4-FRL-2888-2]

Alabama; Approval and Promulgation
of Implementation Plans; Approval of
Air Permit Requirements Revision

AGENCY: Environmental Protection
Agency.
ACTION: Final rule.

SUMMARY: The Alabama Department of
Environmental Management (ADEM)
submitted revisions to its air permit
requirements to EPA, Region IV, on

March 28, 1985. These revisions replace
the present permits with one air permit,
clarify the conditions which subject the
air permit to revocation, and allow the
Director of ADEM to delegate to the
local air pollution control agencies the
authority to issue air permits. EPA is
today approving these revisions.
EFFECTIVE DATE: This action will be
effective on October 28, 1985, unless
notice is received within 30 days that
someone wishes to submit adverse or
critical comments.

ADDRESSES: Written comments should

be addressed to Kelly McCarty of EPA

Region IV's Air Management Branch

{see EPA Region IV address below).

Copies of the materials submitted by

Alabama may be examined during

normal business hours at the following

locations:

Air Division, Alabama Department of
Environmental Management, 1751
Federal Drive, Montgomery, Alabama
36109,

Environmental Protection Agency,
Region IV, Air Management Branch,
345 Courtland Street, N.E., Atlanta,
Georgia 30365

Public Information Reference Unit,
Library Systems Branch,
Environmental Protection Agency, 401
M Street, S.W., Washington, D.C.
20460

Library, Office of the Federal Register,
1100 L Street, N.W., Room 8401,
Washington, D.C. 20005

FOR FURTHER INFORMATION CONTACT:

Ms. Kelly McCarty, Air Management

Branch, EPA Region IV, at the above

address, and phone 404/881-3286, or

FTS 257-3286.

SUPPLEMENTARY INFORMATION: On

February 19, 1985, the ADEM submitted

revisions to its State Implementation

Plan (SIP) for air permit requirements.

These revisions to Chapter 16 of the Air

Division Regulations accomplished the

following: (1) Replaced the present

permits to construct, temporary permits,
and permits to operate with one air
permil, and, (2) clarified the conditions
which subject the air permit to
revocation.

All the various air permits have been
consolidated into one air permit issued
prior to construction. Authorization from
the Director must be obtained in order
to begin operation. The air permit
authorizing construttion is good for two
years, at which time, if construction has
not begun, the air permit and application
will be cancelled.

Prior to this revision, there was no
section in Alabama's Air Division
Regulations which delineated the
conditions under which a permit is

subject to revocation. A new section
16.2.4, "Revocation of Air Permits”, has
now been added. These conditions
include:

* Failure to comply with any
conditions of the permit;

« Failure to notify the Director prior
to operation;

 Failure to establish and maintain
required records;

* Failure to allow employees of the
Department access;

* Failure to comply with any
provisions of any applicable Department
Administrative order;

* Failure to comply with the rules and
regulations of the Department; or

» For any other cause that a hearing
establishes that continuation of the
permit is inconsistent with the purpose
of the Alabama Air Pollution Control
Act or regulations under it.

On March 28, 1985, the ADEM
submitted an additional revision to its
(SIP) for air permit requirements, This
revision allowed the Director of ADEM
to delegate authority to the local air
pollution control agencies to issue air
permits. Delegation of this authority is
subject to several requirements. These
are:

+ The local agency must adopt
regulations to ensure that the permit
applicant is subject to all the
requirements contained in ADEM's
regulations.

* The local agency must adopt
regulations to allow the Director of
ADEM the opportunity to review the
permit application, the analysis of the
permit, and proposed permit conditions
at least 10 days prior to permit issuance.

« The local agency must demonstrate
that it has the necessary manpower and
technical expertise to implement the
requirements of the regulations.

e The local agency must adopt
regulations which require them to
provide the Director of ADEM a copy of
preliminary determinations and public
comment notices for all permits issued
at the same time the notice is forwarded
for publication.

These revisions also allow the
Director of ADEM to revoke this
delegation, in whole or part, if he
determines that the local agency is
ineffectively implementing the !
requirements, or if the local agency's
procedures for implementing the
requirements are inadequate. The
Director of ADEM still has the authority
to revoke any permit he deems to be
inadequate. All permits issued by locel
agency are enforceable by the APEM.

Previously, the permit application was
submitted to the local agency, reviewed,
and the analysis sent to ADEM for final
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approval for both minor and major
sources. Signatures from both the local
agency and ADEM had to be on the
permit for it to be considered
enforceable.

Final Action

EPA has reviewed these revisions to
the Alabama SIP and is approving them
as submitted. This action is taken
without prior proposal because the
changes are non-controversial and EPA
anlicipates no comments on them. The
public should be advised that this action
will be effective 60 days from the date of
this Federal Register notice. However, if
notice is received within 30 days that
someone wishes to submit adverse or
critical comments, this action will be
withdrawn, and two subsequen! notices
will be published before the effective
date. One notice will withdraw the final
action, and the other will begin a new
rulemaking by announcing a proposal of
the action and establishing a comment
period.

Under section 307{bj(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by October 28, 1985,
This.action may not be challenged later
in proceedings to enforce its
requirements (see 307(b)(2).)

Under 5 U.S.C. 605(b), the
Administrator has certified that SIP
upprovals do not have a significant
economic impact on a substantial
number of small entities. {see 46 FR
8709.)

Incorporation by reference of the
Alabama State Implementation Plan
was approved by the Director of the
Federal Register on July 1, 1982,

The Office of Management and Budget
has exempted this rule from the

requirements of section 3 of Executive
Order 12201,

List of Subjects in 40 CFR Part 52

Alr pollution control,
Intergovernmental relations.
Incorporation by reference.

Dated: August 20, 1885.

Lee M. Thomas,
Administrotor.

_ Part 52 of Chapter I, Title 40, Code of
Federal Regulations, is amended as

follows:

PART 52— AMENDED|

Subpart B—Alabama

1. The authority citation for Part 52
continues lo read as follows:

Authority: 42 U.S.C. 7401-7642.

2. Section 5250 is amended by adding
paragraph (c)(39) as follows:

§52.50 Identification of pian.

(c) The plan revisions listed below
were submitted on the dates specified.

(39) Changes to air permit
requirements, submitted on Pebruary 19,
1985, and on March 28, 1985, by the
Alabama Department of Environmental
Management (ADEM).

(i) Incorporation by reference.

(A) Amendment to ADEM Air Rules &
Regulations Chapter 16.1, submitted on
March 28, 1985, and State-adopted on
March 13, 1985. Allows delegation of
permitting authority to locals.

(B) Amendment to ADEM Air Rules &
Regulations Chapter 16.1, 16.2, 16.3, and
16.4, submitted on February 19, 1985,
and State-adopted on February 13, 1985,
Consalidates Permit to Construct,
Operate and Temporary Permit, into one
Air Permit.

(ii) Additional Information.

(A) None.

[FR Doc. 65-20478 Filed 8-27-85; 8:45 am)
BILLING CODE £560-50-M :

40 CFR Part 712

[OPTS-82004S; FRL 288 1-8(a)i

Chemical Information Rules;
Additional Autoniatic Reporting

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is amending the Toxic
Substances Control Act section 8(a)
Preliminary Assessment Information
rule (40 CFR Part 712). The rule formerly
provided that only those chemical
substances, mixtures and categories of
chemicals designated by the Interagency
Testing Committee (ITC) for testing
consideration by the EPA within 12
months would be added to § 712.30
without separate proposal and
comment. The designated substances
were listed by the Agency at the same
time the ITC report was published. This
amendment extends the automatic
reporting provision to include those
chemical substances, mixtures and
categories of chemicals recommended -
by the ITC but not designated for action
by the Agency within 12 months.

DATES: In accordance with 40 CFR 23.5
(50 FR 7271). this regulation shall be
promulgated for purposes of judicial
review at 1 p.m. Eastern daylight time
on September 11, 1885. This regulation

shall become effective on October 11,
1985.

FOR FURTHER INFORMATION CONTACT:
Edward A. Klein, Director, TSCA
Assistance Office (TS-799), Office of
Toxic Substances, Environmental
Protection Agency, Rm. E-543, 401 M St.,
SW., Washington, DC 20460. Toll free:
(800-424-9065). In Washington, DC:
(554-1404). Outside the USA: (Operator-
202-554-1404).

SUPPLEMENTARY INFORMATION: OMB
Control Number 2070-0054.

L Introduction

The Preliminary Assessment
Information rule, issued by EPA and
published in the Federal Register of june
22, 1982 {47 FR 26992), requires chemical
manufacturers and importers to
complete EPA Form No. 7710-35 on
sclected chemicals, mixtures and
catogories of chemicals and to submit
the reports to the Agency. The rule is
contained in 40 CFR Part 712. Form No.
7710-35 requires that manufacturers and
importers report general production, use,
and exposure information on chemicals
listed in 40 CFR 712.30. The Agency
amended this rule, as published in the
Federal Register of May 11, 1983 (48 FR
21294), to provide for the addition to the
rule’s reporting requirements, without
additional proposal and comment, of
those chemical substances, mixtures
and categories of chemicals designated
for 12-month Agency response by the
Interagency Testing Committee. Upon
receipt of each ITC report, the Agency
issues a regulation adding the
substances to 40 CFR 712.30 and
requiring the submission of EPA Form
No. 7710-35 on the designated
substances. Manufacturers and
Importers must report within 90 days of
the publication of each regulation.

This rule provides that chemical
substances, mixtures and categories of
chemicals recommended by the ITC but
nol designated for 12-month response
are also subject 1o the Preliminary
Assessment Information rule without
individual proposal and comment. It
was proposed in the Federal Register of
November 19, 1984 (49 FR 45598},

Comments which were received on
the proposed rule are discussed in Unit
IV of this final rule. These comments
also apply to the automatic reporting
requirements for non-designated ITC
recommendations which are being
promulgated by the Agency elsewhere in
today's Federal Register, under the
TSCA section 8{d) Health and Safety
Data Reporting rule. Under that rule,
persons are required to submit
unpublished health and safety studies
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on chemical substances and mixtures
which are listed in 40 CFR 716.17.

1. Need For Automatic Reporting

Within 1 year after the ITC designates
a chemical substance, mixture or
category of chemicals for testing
consideration, EPA must initiate
rulemaking to require testing under
section 4 of TSCA or state in the Federal
Register its reasons for not initiating
rulemaking. The Agency needs
preliminary assessment information to
supplement available data for
evaluating the need and basis for
requiring additional testing. Further, this
information is needed by the Agency in
evaluating existing or future test data on
the chemical. It provides a preliminary
basis for evaluating the likelihood that
human or environmental exposures may
achieve levels found to cause adverse
effects in tests.

The Agency needs the preliminary
assessment information quickly for
designated substances in order to meel
the statutorily mandated 12-month
decision point. For this reason, the
Agency issued the amendment, which
was published in the Federal Register of
May 11, 1983 (48 FR 21294), providing for
addition to the rule without individual
proposal and comment of all chemical
substances, mixtures and categories of
chemicals designated by the ITC for 12-
month response by the Agency.

During the later stages of development
of that amendment, the ITC in its
Eleventh Report added to its priority list
six substances but did not designate
them for EPA response within 1 year.
This was the first time the ITC had
recommended substances without
designating them for a 12-month
response period. The previously
proposed amendment for automatic
reporting on designated substances did
discuss the possibility of automatic
reporting for substances recommended
but not designated for 12-month
response. EPA is now promulgating an
amendment to the rule which would
require automatic reporting on
recommended (nondesignated)
substances.

The Agency believes that automatic
addition of ITC chemical substances,
mixtures and categories of chemicals
that are recommended but nat
designated by the ITC to the Preliminary
Assessment Information rule will benefit
both industry and EPA and will provide
valuable information to the Agency in a
timely manner.

111, Rationale for Automatic Reporting
A. Efficiency

In the past, the ITC has issued its
reporis containing designated
substances on a regular and predictable
time schedule which allows companies
to plan their reporting activities for
certain times of the year. Similarly, EPA
can plan resource allocations for the
processing and analysis of these reports
when they are received.

When non-designated chemicals were
included in ITC reports along with
designated chemicals, reporting by
companies to the Agency may not have
occurred at the same time, if EPA
decided to propose reporting
requirements for these substances,
receive comment, and then promulgate a
separate rule amendment. That is, at the
time the ITC issued a report, the Agency
would simultaneously add the '
designated chemicals to the final 8(a)

- rule, but only propose the non-

designated chemicals for reporting.
Thus, for one ITC report which
contained both designated and non-
designated chemicals, industry reported
at two different times, coincident with
the ITC report publication for the
designated chemicals and later for the
non-designated chemicals. Since the
Preliminary Assessment Information
rule asks for the most current data when
reporting, if a manufacturer decided to
collect data for both the designated and
non-designated chemicgls at the same
time, there was a possibility that the
information on non-designated
chemicals could be outdated by the time
reporting was required for those
chemicals. Assuming that the ITC
continued to recommend designated and
non-designated chemicals twice a year,
industry would have to plan for four
data collection and reporting periods per
year.

Reporting on designated and non-
designated chemicals at the same time
may save companies some start-up
costs. Fixed costs are estimated to
account for approximately half of the
reporting cost for companies submitting
Preliminary Assessment Information
Reports [EPA Form No. 7710-35). (See
preamble to the Preliminary Assessment
Information rule, 47 FR 26992). One part
of these fixed costs is associated with
the time a company must allot for
determining whether it produces a listed
chemical and at which site. Some large
companies which produce many

*products have indicated to the Agency

that this search for production records
accounted for a large part of their costs
in reporting. Those companies, and
others like them, will save money by
collecting and reporting information to

the Agency on both designated and non-
designated chemicals at the same time,

Another part of this fixed cost is the
time and effort needed for companies to
familiarize those personnel who will
complete the form with the requirements
of the rule. If companies reported at
different times for designated and non-
designated chemicals, they might have
been unable to assign the same person
to reporting activities for each
amendment. Thus, the cost for
instructing a new person might have
been incurred for companies which had
to report twice, rather than once, for a
given ITC report.

The ITC's Tenth and Eleventh Reports
(47 FR 22585 and 47 FR 54626) have
already produced a situation of separate
reporting on both nondesignated and
designated substances from the same
category. While not a case of
simultaneous listing by the ITC of
related designated and non-designated
chemicals, this example is illustrative of
the potential impacts of separate
reporting schedules for two related
chemicals or groups of chemicals. In its
Tenth Report, the ITC designated, 1,24-
trimethylbenzene, while in its Eleventh
Report the ITC recommended but did
not designate mixed trimethylbenzenes,
1.2.3-trimethylbenzene, and 1,3.5-
trimethylbenzene. Of the three domestic
manufacturers of these substances (as
determined from the TSCA Inventory).
one manufacturer produced three of the
substances (one designated and two
non-designated), the second company
manufactured two of the substances
(one designated and one non-
designated), and the remaining
manufacturer produced only the
designated member, Thus, for the first
two companies, reporting at different
times of the year eliminated the
efficiencies of reporting on the
designated and non-designated
substances at the same time, which will
be facilitated by this rule.

The requirement for automatic
reporting on both designated and non-
designated ITC substances will also be
a more efficient use of Agency
resources. With automatic reporting on
non-designated substances, the Agency
is relieved of the additional cost
associated with four additional
rulemakings per year (two for proposals
and two for final amendments adding
these chemicals to the Preliminary
Assessment Information rule). The
savings to the Agency is estimated to be
about $40,000.

B. Concurrent Analysis

In some cases, the Agency will be
considering designated and non-
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designated members of a category
concurrently. When the Agency is
evaluating data on these related
substances, it will need information on
all of the substances, whether or not
they have been designated by the ITC,
The Agency believes that it would be
inefficient to conduct separate testing
needs, evaluations and rulemakings on
different chemically related substances
that in all likelihood pose similar testing
issues. Therefore, to make the best use
of its resources, EPA prefers to consider
designated and non-designated
substances together. Simultanecus
reporting on designated and non-
designated substances recommended in
the same I'TC Report will facilitate this.

C. Opportunity for Withdrawing
Chemicals

Although this regulation does not
provide for notice and comment on the
addition of ITC-recommended chemicals
to the rule, the regulation does amend
the rule to allow persons to submit
requests for the removal of specific
chemicals. A person choesing to submit
a request for the removal of a chemical
added through the automatic mechanism
should promptly submit to the Agency
his or her reasons for that removal, The
chemical may then be withdrawn from
the rule at the Agency's discretion, for
good cause. The Agency will issue a rule
amendment for publication in the
Federal Register when withdrawing a
chemical from the rule. This amendment
will remove the chemical from the
reporting requirements of 40 CFR 712.30
and provide the reasons for that
removal. Such a provision is in effect
currently for ITC-designated chemicals
added to the rule using the automatic
mechanism; this amendment extends
that procedure to ITC-recommended
chemicals,

Further, EPA's experience with both
the section 8(a) and 8(d) rules has
shown that, despita adding many
chemicals to the rules in the past
(section 8(a) 47 FR 27013, section 8(d) 47
FR 38780), very few of the comments
received by the Agency directly
questioned the appropriateness of a
particular substance being added to the
rule. None of these comments
subsequently led to the exclusion of an
ITC chemical from the rule. '

Finally, because of the ITC's chemical

selection process, there is little
likelihood that a substance will be
recommended for testing that is no
longer manufactured or imported, or has
not been for many years, or is
manufactured solely for use as a
pesticide, food, or . Thus, the
necessity of removing chemicals from

the rule for any of the above reasons
will be remote.

In conclusion, EPA believes that
amending the Preliminary Assessment
Information rule to provide for
automatic reporting on chemicals
recommended but not designated by the
ITC:

1. Will lead to an improved system of
gathering information needed lo
evaluate such recommendations and the
risks posed by those chemicals.

2. Will reduce reporting costs for
industry and processing costs for the
Agency.

3. Will still permit subject companies
the opportunity to convince the Agency
that reporting on particular chemicals
may not be necessary.

IV. Comments on Proposed Rule

During the 80-day comment period
[ollowing publication of the proposed
rule in the Federal Register of November
19, 1984, (49 FR 45598), EPA received
commerits from a total of four
companies and industry groups. All
those who commented expressed
support for the basic concept of the rule
but recommended changes in
procedures. :

Comment 1. Extend to 30 days the 14-
ddy time period for companies to submit
information showing why a given
substance should not be added to the
reporting rule. This was requested by
three of the four who commented.

Response. EPA disagrees with this
comment. The 14-day period was chosen
so that EPA would have sufficient time
to review a request and, if necessary,
issue a Federal Register notice removing
the chemical from the rule before the
rule became effective on the 30th day.
Also, as a result of the ITC screening
process, industry is aware of the
chemicals being considered by the ITC
for potential inclusion in their listings at
least 1 year before the final list is
published and thus has ample time to
compile relevant information on a
chemical which they feel should not
require reporting.

Comment 2. Consider modifications to
the ITC process for listing recommended
and designated chemicals.

Response, EPA does not have the
authority to make changes in the
procedures followed by the ITC for
listing chemicals. All suggested changes
would have to be considered and acted
upon by the ITC.

Comment 3. Modify the final section
8(a) rule to clarify that the 50-chemical
limit includes both designated and
recommended substances.

Response. EPA agrees with this
comment and has changed the wording
of the 8(a) rule to be consistent with that

of the 8(d) rule. However, it should be
noted that this limit can be exceeded to
add designated chemicals, mixtures, and
categories of chemicals, but not
recommended substances. Also, the 50-
chemical limit in 1 year pertains only to
new ITC designations or
recommendations. The cumulative list
may be much longer than 50 chemicals.

Comment 4. Identify each member
within a category as a distinct chemical
and thus subject to the 50-chemical
limit.

Response. EPA disagrees and will
continue to count a chemical category as
one distinct chemical entry for purposes
of responding to ITC recommendations,
Section 4(e)(1)(A) of TSCA provides the
ITC with the option of setting forth their
list . . . either by individual substance
or mixture or by groups of substances or
mixtures. . . ."

As discussed in Unit V of this
preamble, OMB, during its review of the
proposed additional automatic
reporting, suggested a numerical limit on
the number of recommended chemicals,
mixtures and categories of chemicals on
which automatic reporting would be
required under sections 8(a) and 8(d) in
any 1 year, OMB agreed to counting
each category as one entry against the
50-chemical limit because this method of
counting has been utilized previously,
both by the ITC and by EPA.

EPA has established, in this rule; &
process by which persons may submit
requests for the removal of specific
chemicals within 14 days after the date
of publication of the notice adding the
chemical to the section 8(a) Preliminary
Assessment Information Rule. In cases
where the ITC has designated or
recommended an overly broad or ill-
defined category, this appeal process
could be utilized.

All the above comments and
responses apply also to the amendment
to the Health and Safety Data Reporting
rule, published elsewhere in today’s
Federal Register.

V. Chemical Limit

The Office of Management and Budget
(OMB}), during its review of the *
proposed rule under Executive Order
12291 and the Paperwork Reduction Act,
suggested that the Agency put a
numerical limit on the number of
recommended substances, mixtures, and
categories of chemicals on which
automatic reporting would be required
under sections 8(a) and 8(d) in any 1
year, EPA agreed to propose for public
comment such a numerical limit since
EPA's capacity for evaluating
candidates for the initiation of test rules
is limited. If that limit is exceeded, the
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Agency will be unable to proceed with
its evaluation of testing candidates ina
timely manner. Further, with such a
backlog, information collected by EPA
under sections 8(a) and 8(b) on those
additional chemicals may go unused.
This would result in an unnecessary
reporting burden for the public and
would be “of no practical utility” to the
Agency, thus violating the Paperwork
Reduction Act’s standards for
information collection.

Section 4{e)(1)(A) of TSCA permits the
ITC to designate for EPA’s response
within 1 year no more than 50 of its
recommendations at any one time. This
limit was set by Congress in recognition
of the excessive burden that adding too
many chemicals would place on both
EPA and the public. Thus, a limit of 50
ITC-recommended substances, mixtures
or categories per year for automatic
reporting under sections 8{a) and 8(d)
appears to be reasonable and consistent
with the statutory intent. This limit
could be exceeded if necessary to obtain
automatic reporting on all designated
chemicals, but automatic reporting will
be required on recommended chemicals
only to the extent that the total number
of designated and non-designated ITC
recommendations does not exceed 50 in
any year.

in the event that the tota} number of
ITC-designated and non-designated
recommendations exceeds 50 in a given
year, EPA could still require reporting
on all of them. All of the designated
chemicals could be listed for automatic
reporting. The Agency could require
automatic reporting on the
recommended chemicals until the
overall limit of 50 was reached; it could
require reporting on the remainder by
notice and comment rulemaking if it
believes it can effectively and promptly
evaluate the reported data,

EPA has included language in § 7121
of this rule limiting automatic reporting
to 50 substances, mixtures, or calegories
per year,

V1. Who Must Report

Persons subject to the Preliminary
Assessment Information rule are
specified in 40 CFR 712.20 and 712.25.
Additional descriptions were published
in the Federal Register of June 22, 1882
{47 FR 26992).

Generally, 8 manufacturer (or an
importer) must submit a Preliminary
Assessment Information Manufacturer’s
Report (EPA Form No. 7710-35] for each
listed substance he/she manufactures. If
he/she manufactures a chemical at more
than one site, he/she would submit a
form for each site.

- A manufacturer or importer is exemp!
from reporting if he/she qualifies as a

small business by meeting the following
two criteria during the reporting period:
Tota! annual phrent company sales
below $40 million, and total production
below 45,400 kilograms of the listed
chemical at this site. Also, companies
with total annual sales below $4 million
are exempt from reporting regardless of
how much of the chemical is
manufactured, as published in the
Federal Register of November 16, 1984
{49 FR 45425). The Agency will
periodically change the dollar values in
this generic standard, if necessary. to
reflect inflation.

VIL Release of Aggregate Data

For this amendment, the Agency will
follow the procedures for release of
aggregate data and exemption requests |
from release of aggregate stalistics
described in the Rule Related Notice
published in the Federal Register of june
13, 1983 (48 FR 27041). As described in
that notice, the Agency musl receive a
request for an exemption from release of
aggregate data no later than the end of
the reporting period.

VIllL Economic Impact

The economic analysis of this rule is
based largely on methods and data
developed for the original section 8{a)
Prleliminary Assessment Information
rule:

Firms will incur fixed and variable
costs to comply with this proposed
amendment. Fixed costs (costs of
becoming familiar with the regulation
and identifying which chemicals to
report) are estimated at $617 per plant
site. Variable costs (costs of completing
the form, certification requirements, etc.)
are estimated at $739 per report. These
estimates are higher than the eriginal
costs developed for the Final
Preliminary Assessment Information
Rule. This increase reflects price |
inflation (27 percent) as measured by the
GNP Deflator from 1880 to the fourth
quarter of 1984.

The reporting burden expressed in
hours is estimated to be 18 hours per site
(fixed) and 18 hours per report
(variable).

The total cost will be determined by
the number of companies and plant sites
involved. It is assumed that only one
report will be filled per site.

While this amendment may cause
certain companies to incur additional
costs, it may also reduce the costs to
others. For example, firms may have to
incur the fixed costs (8617) only once
instead of twice {once for the designated
chemicals and once for the
recommended ones). Of course, they
will incur additional costs if they have

to report on the recommended
chemicals.

Small manufacturers (those with
parent company sales of $4 million or
less, or production/importation of a
listed chemical of 100,000 pounds or less
at a plant site and parent company sales
of $40 million or less) are exempt from
the reporting requirements.

IX. Public Record

The public record for this rulemaking
is a continuation of the record [OPTS-
82004) for the Preliminary Assessment
Information rule published in the June
22, 1982, issue of the Federal Register (47
FR 26992). All documents, including the
index to this public record, are available
for inspection in the OPTS Reading
Room from 8 a.m. to 4 p.m. Monday
through Friday, excluding legal holidays,
in Rm. E-107, 401 M St. SW,,
Washington, DC 20460, This record
includes basic information considered
by the Agency in developing this rule.

1. All comments on the proposed
amendment.

2. All relevant support documents and
studies.

3. Records of all communications
between EPA personnel and persons
outside the Agency pertaining to the
development of this rule. (This does not
include inter- or intra-agency
memoranda unless specifically noted in
the index of the rulemaking record.)

4. Minutes, summaries, or transcripts
of any public meetings held to develop
this rule.

5. Any factual information considered
by the Agency in developing the rule.

6. Reports Impact Analysis for 40 CFR
Part 712 and this rulemaking.

7. Tenth through Fifteenth Reports of
the Interagency Testing Committee
(ITC); Tenth Report (47 FR 22583),
Eleventh Report (47 FR 54620), Twellth
Report (48 FR 24443], Thirteenth Report
(48 FR 55674), Fourteenth Report (40 FR
22389) and Fifteenth Report (49 FR
46931).

EPA requests that, between the date
of this notice and the effective date of
this rule, persons identify and report any
perceived errors or omissions in the
record.

X. Iiegulalory Assessment Requirements
A. Executive Order 12291

Under Executive Order 12291, EPA
must judge whether a regulation is
“major” and, therefore, requires a
Regulatory Impact Analysis. EPA has
determined that this regulation is not
major because it does not have an effect
of $100 million or more on the economy.
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This amendment was submitted to the
Office of Management and Budget
(OMB) for review as required by
Executive Order 12291,

B. Regulatory Flexibility Act

This amendment will not have a
significan! economic impact on small
entities. Consistent with the purposes of
the Regulatory Flexibility Act, 5 U.S.C.
601 et segq., small manufacturers have
been defined and excluded from
manufacturer reporting requirements.

C. Paperwork Reduction Act

The information collection
requirements contained in this rule have
been approved by the Office of
Management and Budget (OMB) under
the Paperwork Reduction Act of 1880, 44
U.S.C. 3501 ef seq. and have been
assigned OMB Control Number 2070~
0054.

List of Subjects in 40 CFR Part 712

Chemicals, Environmental protection,
and Reporting and recordkeeping
requirements.

Dated: August 20, 1985.
Lee M. Thomas,
Administrator.

Therefore, 40 CFR Part 712 is
amended as follows:

PART 712—-{AMENDED]

1. The authority citation for Part 712
continues (o read as follows:

Authority: 15 U.S.C, 2607.

2.1n § 7121 by redesignating the
existing tex! as paragraph {a) and
adding a new paragraph (b) to read as
follows:

§712.1 Scope and compliance.

(b) Chemical substances, mixtures,
and categories of substances or mixtures
which have been recommended by the
Interagency Testing Committee for
testing consideration by the Agency but
not designated for Agency response
within 12 months, will be added to
§ 712.30 using the procedure specified in
§ 712.30(c) only to the extent that the
total number of designated and
recommended chemicals has not
exceeded 50 in any 1 year. Additional
recommendead but not designated
chemicals may be added after proposal,
and consideration of public comment.

3. In § 712,30 by revising paragraph (c)
to read as follows:

§71230 Chemical lists and reporti
periods. -

(¢) Chemical substances, mixtures,
and categories of substances or mixtures

that have been added by the
Interagency Testing Committee,
established under section 4(e) of TSCA.,
to the section 4(e) Priority List, for
testing consideration by the Agency,
will be added to this section 30 days
after EPA issues for publication in the
Federal Register a rule amendment
listing these chemical substances,
mixtures and categories. A Preliminary
Assessment Information—
Manufacturer's Report must be
submitted for each chemical substance
and mixture within 60 days after the
effective date of the listing. A! the
discretion of the Assistant
Administrator for Pesticides and Toxic
Substances, a listed substance, mixture
or category may be withdrawn, for good
cause, from the rule's reporting
requirements prior to the effective date.
Any information submitted showing
why a substance, mixture or category
should be removed from the rule must be
received by EPA within 14 days after the
date of publication of the notice under
this paragraph. If a substance, mixture
or category is removed, a Federal
Register notice announcing this decision
will be published no later than the
effective date of the amendment. Any
information submilted must be
addressed to: Document Control Officer,
Office of Pesticides and Toxic
Substances, (TS-793), Environmental
Protection Agency, 401 M Street, SW.,
Washington D.C. 20460, ATTN: 8(a)
Auto-ITC.

|FR Doc. 85-20549 Filed B-27-85; 8:45 am|
BILLING CODE 6560-50-M

40 CFR Part 716
[OPTS-84010A; FRL 2881-8(b)]

Health and Safety Data Reporting;
Submission of Lists and Copies of
Health and Safety Studies

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This rule amends the
automatic reporting provision of the
Health and Safety Data Reporting rule
under section 8(d) of the Toxic
Substances Control Act (TSCA). The
amendment changes 40 CFR 718.18(b} lo
require, without separate proposal and
comment, reporting of unpublished
health and safety studies on chemicals
recommended for testing consideration
by the Interagency Testing Committee
(ITC) but not designated for action by
EPA within 12 months. Two other
amendments are also included. One
allows for the removal of ITC-

recommended chemicals by the
Assistant Administrator for Pesticides
and Toxic Substances before the
effective date of an amendment adding
ITC-recommended chemcials to the
section 8(d) rule. The other amendment
modifies the procedures for requesting
reporting deadline extensions.

DATES: In accordance with 40 CFR 23.5
(50 FR 7271), this regulation shall be
promulgated for purposes of judicial
review at 1 p.m. Eastern daylight time
on September 11, 1885, This regulation
shall become effective on October 11,
1985.

FOR FURTHER INFORMATION CONTACT:
Edward A. Klein, Director, TSCA
Assistance Office (TS-799), Office of
Toxic Substances, Environmental
Protection Agency, Rm. E-543, 401 M
Street SW., Washington, D.C. 20460. Toll
free: (800-424-9065). In Washington,
D.C.: [554-1404). Outside the USA:
(Operator—202-554-1404).

SUPPLEMENTARY INFORMATION:
L. Introduction

EPA issued a rule under section 8(d)
of TSCA (40 CFR Part 718, Subpart A),
published in the Federal Register of
September 2, 1982 (47 FR 38780), which
requires persons o submit unpublished
health and safety studies on chemicals
listed in § 716.17. The Agency will use
the studies to support its investigations
of the risks posed by chemicals, and, in
particular, to support its decisions
whether to require industry to test
chemicals under section 4 of TSCA.

Persons who have manufactured,
imported or processed: are
manufacturing, importing or processing;
have proposed to manufacture, import or
process; or will propose to manufacture,
import or process the listed chemicals
may be subject to the reporting
requirements of the Health and Safety
Data Reporting Rule, EPA advises these
persons {o refer to 40 CFR Part 7186 for
complete information on required
submissions.

The September 2, 1982 rule required
reporting on chemicals recommended
for testing by the Interagency Testing
Committee in its First through Fifth
Reporls, and on a few other chemicals
which were being reviewed by EPA. The
Agency also included in that rule a
provision for automatically adding to
the rule chemcials recommended for
testing by the ITC and designated for 12-
month Agency response. Thus, very time
the ITC designates a substance in one of
its reports, the Agency will
automatically add the substances to
§ 716.17{b) of the rule and require
reporting within 90 days. Non-ITC
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chemicals are added to the rule after a
notice of proposed amendment of

§ 716.17 is published in the Federal
Register. There will be a 30-day public
comment period on the notice: after
consideration of the comments, a final
amendment will identify the substances
and mixtures added.

EPA also propesed to amend § 716.17
by adding the chemicals designated for
priority testing by the ITC in its Sixth
through Tenth Reports (47 FR 38780). On
March 30, 1983 (48 FR 13178) the final
amendment adding these chemicals to
the rule was published in the Federal
Register.

Subsequent to publication of the
original 8{d) rule, the Agency has used
the automatic reporting provision
described above to add chemicals
designated by the ITC in its Eleventh,
Twelfth, Thirteenth, Fourteenth, and
Filteenth Reports {47 FR 54626, 48 FR
24443, 48 FR 55674, 49 FR 22389, 49 FR
46931).

In addition to the chemicals
designated by-the ITC in its Eleventh
Report, the ITC aiso added to its priority
list six substances which it did not
designate for EPA response within 1
year. This was the first time the ITC had
recommended substances withoul
designating them for a 12-month
response period. Subsequently, one
chemical recommended but not
designated for & 12-month response was
included in the Fourteenth Report of the
ITC. Although the language in
§ 716.18(b) does not specifically limit the
Agency to including only designated
substances, EPA proposed for public
comment an amendment requiring the,
automatic reporting on recommended
[non-designated) substances, as
published in the Federal Register of
November 19, 1984 (49 FR 45602). The
comments received on that proposed
rule are addressed in the document cited
in Unit 11 of this final rule.

The Agency believes thut the
automatic addition to the section 8{d)
rule of chemical substances and
mixtures that are recommended but not
designated by the FTC will benefit both
industry and EPA and will provide
valuable information to the Agency ina
more limely manner,

Elsewhere in today's Federal Register.
the Agency is also promulgating similar
automatic reporting requirements for
non-designated ITC recommendations
unider the TSCA section 8{a) Preliminary
Assessment Information rule. Under that
rule, persons are required to report
general production, use, and exposure
information to the Agency on chemicals
listed in § 712.30.

This rule was in the Federal
Register of November 19, 1984, (49 FR
45598).

I1. Rationale for Automatic Reporting
A. Efficiency

In the past, the ITC has issued its
reports containing designated
substances on a regular and predictable
time schedule which allowed companies
to plan their reporting activities for
certain times of the year. Similarly, EPA
plans resource allocations for the
processing and analysis of these reports
when they are received.

When non-designated chemicals are
included in ITC reports along with
designated chemicals, reporting by
companies to the Agency will not occur
at the same time if EPA proposes
reporting requirements for the non-
designated substances, receives
comment, and then promulgates a
separate rule amendment adding these
chemicals. That is, at the time the ITC
issued a report, the Agency would
simultaneously add the designated
chemicals to the final 8(d] rule, but only
propose the non-designated-chemicals
for reperting. Thus, for one ITC report
which contained both designated and
non-designated chemicals, industry has
been required to report at two different
times, coincident with the ITC report
publication for the designated chemicals
and later for the non-designated
chemicals. Some companies may not
have searched for studies on non-
designated chemicals at the time the ITC
recommended them because there was a
chance that the Agency might never
require reporting on them. Assuming
that the ITC continued to recommend
designated and non-designated
chemicals twice a year, industry would
have to plan for four file searches and
reporting periods per year.

The I'TC's Tenth and Eleventh Reports
(47 FR 22585 and 47 FR 54626) have
already produced a situation of separate
reporting on both non-designated and
designated substances from the same
category. While not a case of
simultaneous listing by the ITC of
related designated and non-designated
chemicals, this example is illustrative of
the potential impacts of separate
reporting schedules for two related
chemicals or groups of chemicals. In its
Tenth Report, the ITC designated 1,24~
trimethylbenzene, while in its Eleventh
Report the ITC recommended but did
not designate mixed trimethyl-benzenes,
1,2.3-trimethylbenzene, and 1.3,5-
trimethylbenzene. The section 8{d)
reporting requirement for 1,2.4-
trimethylbenzene became effective on
March 30, 1983 (48 FR 13178) while that

for the other non-designated
trimethylbenzene became effective on
January 13, 1984 (49 FR 1696). Of the
three domestic manufacturers of these
substances (as determined from the
TSCA Inventory), one manufacturer
produced three of the substances (one
designated and two non-designated), the
second company manufactured two of
the substances (one designated and one
non-designated), and the remaining
manufacturer produced only the
designated member, Thus, for the first
two companies, reporting at different
times of the year eliminated the
efficiencies of reporting an the
designated and non-designated
substances at the same time, as will be
facilitated by this rule.

Furthermore, the Agency believes that
requiring automatic reporting on ITC
non-designated chemicals is justified
from an efficiency (resource) standpoint
for both Government and industry.
Respondents to the section 8{d) rule
generally consist of a core group of
companies that are large and are
actively engaged in testing the
chemicals they manufacture or process.
Also, many of these companies have
established procedures for responding to
future additions of chemicals to the rule
which usually occurs twice per year,
approximately May and November. EPA
believes that it would be less efficient
for such companies to conduct four file
searches per year instead of the two
under the automatic provision. As will
be discussed below, EPA would prefer
not to promulgate each section 8(d)
amendment for non-designated
chemicals long after receipt of the ITC
report because of the long delay in
receiving studies essential to its
assessment process.

B. Concurrent Analysis

In some cases, the Agency will be
considering designated and non-
designated members of a category
concurrently. When the Agency is
evaluating data on these related
substances it will need information on
all of the substances, whether or not
they have been designated by the ITC.
The Agency believes that it would be
inefficient to conduct separate testing
needs, evaluations and rulemakings on
different chemically related substances
that in all likelihood pose similar testing
issues. Therefore, to make the besl use
of its resources, EPA prefers to consider
designated and non-designated
substances together, Simultaneous
reporting on designated and non-
designated chemicals recommended in
the same ITC Report will facilitate this.
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C. Opportunity for Withdrawing
Chemicals

Although this regulation does not
provide for notice and comment on the
addition of ITC-recommended chemicals
to the rule, it will amend the rule to
allow persons to submit requests for the
removal of specific chemicals. A person
choosing to submit a request for the
removal of a chemical added through
the automatic mechanism should
promptly submit to the Agency his or
her reasons for that removal. The
chemical may then be withdrawn from
the rule at the Agency's discretion, for
good cause, The Agency will issue a rule
amendment for publication in the
Federal Register when withdrawing a
chemical from the rule. This amendment
will remove the chemical from the
reporting requirements of the rule and
provide the reasons for that removal.

Some possible reasons for removal
could include: (1) The chemical is no
longer manufactured and has not been
for the last 5 years; (2) it is used entirely
as a food, drug, or pesticide; or (3) some
other factor exists that would clearly
warrant the removal of the chemical
from the rule. Any information
submitted must be received by EPA
within 14 days after the date of
publication in the Federal Register of the
amendment adding the chemical to the
8{d) rule. Based on the submitted
information, the Assistant Administrator
for Pesticides and Toxic Substances
cold revoke the reporting requirement
for that chemical at his or her discretion.
If 4 chemical is removed, a Federal
Register notice announcing this decision
will be published no later than the
effective date of the amendment. This
notice will explain why the chemical
was removed.

Further, because of the ITC's chemical
selection process, there is little
likelihood that a chemical will be
recommended for testing that is no
longer manufactured or imported. or has
not been for many years, or is
manufactured solely for use as a
pesticide, food or drug. Thus, the
necessity of removing chemicals from
the rule for any of the above reasons
will be extremely remote.

In conclusion, EPA believes that
amending the section 8(d) rule to
provide for automatic reporting an
chemicals recommended but not
designated by the ITC:

1. Will lead to an improved system of
gathering information needed to
evaluate such recommendations and the
risks posed by thase chemicals.

2. Will reduce reporting costs for
industry and processing costs for the
Agency.

3. Will still permit subject companies
the opportunity te convince the Agency
that reporting on particular chemicals
may not be necessary.

II1. Public Comment

The comments received on the
amendment to the TSCA section 8{a)
Preliminary Assessment Information
Rule (PAIR) to require automatic
reporting on chemicals recommended by
the ITC, but not designated for action by
EPA within 12 months, apply also lo this
rule and are discussed in the notice to
amend the PAIR rule, found elsewhere
in today's Federal Register.

IV. Chemical Limit

The Office of Management and Budget
(OMB) during its review of the proposed
rule under Executive Order 12291 and
the Paperwork Reduction Act, suggested
that the Agency put a numerical limit on
the number of recommended substances.
mixtures and categories of chemicals
that would be subject to automatic
reporting under sections 8(a) and 8(d) in
any one year. EPA agreed to propose for
public comment such a numerical limit
since EPA's capacity for evaluating
candidates for the initiation of test rules
is limited. If that limit is exceeded, the
Agency will be unable to proceed with
its evaluation of testing candidates in a
timely manner. Further, with such a
backlog, information collected by EPA
under sections 8(a) ind 8{d] on those
additional chemicals may go unused.
This would result in an unnecessary
reporting burden for the public and
would be “of no practical utility” to the
Agency, thus violating the Paperwork
Reduction Act’s standards for
information collection.

Section 4(e){1){A) of TSCA permits the
ITC to designate for EPA's response
within 1 year no more than 50 of its
recommendutions at any one time. This
limit was set by Cangress in recognition
of the excessive burden that adding too
many chemicals would place on both
EPA and the public. Thus, a limit of 50
ITC-recommended substances, mixtures
or categories per year for automatic
reporting under sections 8{a) and 8{d)
appears Lo be reasonable and consistent
with the statutory intent. This limit
could be exceeded if necessary to obtain
automatic reporting on all designated
chemicals, but automatic reporting will
be required on recommended chemicals
only to the extent thal the total number
of designated and non-designated ITC
recommendations does not exceed 50 in
any year.

In the event that the total number of
ITC-designated and non-designated
recommendations exceeds 50 in a given
vear, EPA could still require reporting

on all of them. All of the designated
chemicals could be listed for automatic
reporting. The Agency could require
automatic reporting on the
recommended chemicals until the
overall limit of 50 was reached; it could
require reporting on the remainder by
notice and comment rulemaking if it
believes it can effectively and promptly
evaluate the reported data. >

EPA has included language in § 716.1
of this rule limiting the number of
chemicals subject to antomatic
reporting.

V. Additional Amendment

The Agency is also amending the
section 8(d) rule by modifying
§ 716.14[c). This section provides for
extensions to reporting deadlines. The
section has been changed to require that
extension requests must be postmarked
on or before 40 days after the effective
date of the listing of a chemical in
§ 716.17. EPA believes that this change
is needed so that EPA will have
adequate time to process the requests
and notify the requester of the Agency's
decision. Also, the extension requests
must be addressed to the Office
Director, Office of Toxic Substances,
who will grant or deny the requests.

V1. Who Must Report

Persons subject to the section 8(d)
Health and Safety Data Reporting rule
are specified in 40 CFR 716.4(b).
Additional descriptions were published
in the Federal Register of September 2.
1982 (47 FR 36780).

Generally, a person who

" manufactures or processes & chemical or

designated mixture listed in § 716.17 at
the time it is listed, or who has done so
during the previous 10 years, must
comply with this rule.

VIL Confidentiality

Health and safety information about a
chemical that has been offered for
commercial distribution or is subject to
testing under section 4 or notice under
section 5 can be withheld from
disclosure only if certain criteria are
metl. EPA advises persons wishing to
assert a business confidentiality claim
on any part of the submitted material to
refer to 40 CFR Part 716,

VIIL Economic Impact

Companies that may be subject to this
rule must perform a number of functions
to determine whether in fact they are in
possession of studies and to provide
them to EPA. Once the firm determines
whether it is subject to the rule, it must
conduct a file search to determine what,
if any, studies are in its possession.
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When studies are located, costs will be
incurred to copy the studies, make lists
of studies in progress or known to but
not in the possession of the respondent,
and to review the studies for
confidential information.

The basic methodology used in this
analysis is the same as that used in the
“Reports Impact Analysis for the Health
and Safety Data Reporting Rule, Office
of Toxic Substances, EPA, September
1982." Assumptions regarding the
number and length of reports submitted
per 8(d) reporting rule are based on data
from previous 8{d) rule submissions.
Hourly wage rates used to develop the
cost estimates were updated to fourth
quarter 1984 levels based on an
adjustment using the GNP price deflator.

The exact cost for each amendment
{adding chemicals to the list of those
which require reporting] will depend on
the number of chemicals being added,
and the number of manufacturers and
plant sites involved. The steps
performed by each company (to comply
with the rule) and their unit costs per
firm are estimated to be:

Initial cOrporate review .. e $152
File 8BRNCH wieecorisrsrssssisrsisiosirtssssmmareronrssse, OO
Title listing...... 19
PhotOCOPYING ccsimrimsriresssssssismassissonnsers . 113
Manasgerial review.. 836
Ongoing rePOTHng «ccsimmiesissesrmmeiississisns S04

TOh‘il.................................................. 2.‘}33

While this proposed amendment to
the rule may impose additional reporting
costs on companies; it may also reduce
the total cost to some others. For
example, a firm could do a file search at
the same time for both the designated
and the recommended chemicals at the
same cost as for a search done for the
designated chemicals only. Of course
the company will incur additional
reporting costs if they have data on the
recommended chemicals.

EPA does not expect that the
proposed amendment will result in a
significant impact on a substantial
number of small businesses. In a study
of submitters reporting under the model
8(d) rule, it was found that only one of
over 30 reporting companies was below
$100 million in sales. It is expected that
the proposed amendment will not affect
this distribution.

IX. Public Record

EPA has established a public record
(docket number OPTS-84010) for this
rulemaking document which, along with
a complete index, is available for
inspection in Rm. E-107, 401 M Street
SW., Washington, D.C., 20460, from 8
a.m. to 4 p.m., Monday through Friday,

except legal holidays, This record
includes basic information considered
by the Agency in developing this rule.
The record includes the following
categories of information,

1. Health and Safety Study Reporting
Regulations (40 CFR Part 718), Public
Record, Docket No. 084003.

2. Reports Impact Analysis for 40 CFR
Part 716 and this rulemaking.

3. Tenth through Fifteenth Reports of
the Intergency Testing Committee (ITC);
Tenth Report (47 FR 22585), Eleventh
Report (47 FR 54826), Twelfth Report {48
FR 24443), Thirteenth Report {48 FR
55674), Fourteenth Report (49 FR 22389),
and Fifteenth Report (49 FR 46931).

EPA requests that, between the date
of this notice and the effective date of
this rule, persons identify and report any
perceived errors or omissions in the
record.

X. Regulatory Assessment Requirements
A, Executive Order 12291

Under Exécutive Order 12291, EPA
must judge whether a regulation is
“major” and, therefore, requires a
Regulatory Impact Analysis. EPA has
determined that these amendments are
not major because they do not have an
effect of $100 million or more on the
economy. They are expected to decrease
the annual cost of compliance. They do
not have a significant effect on
compelition, cost, or prices.

These amendments were submitted to
the Office of Management and Budget
for review as required by Executive
Order 12291.

B. Regulatory Flexibility Act

These amendments will not have a
significant economic impact on a
substantial number of small entities.
They do not affect the size of the
potential universe of respondents. The
effects on small entities of reporting
under the section 8(d) rule were
discussed in the preamble to the
September 2, 1982 rule.

C. Paperwork Reduction Act

The information collection
requirements contained in this rule have
been approved by the Office of
Management and Budget (OMB) under
the Paperwork Reduction Act of 1980, 44
U.S.C. 3501 et seg. and have been
assigned OMB control number 2070~
0004.

List of Subjects in 40 CFR Part 716

Chemicals, Health and safety,
Environmental protection, Hazardous
substances, Recordkeeping and
reporting requirements.

Dated: August 20, 1985.
Lee M. Thomas,
Adminsstrator.

Therefore, 40 CFR Part 718 is
amended as follows:

PART 716—|AMENDED]

1. The authority citation for Part 716
continues to read as follows:

Authority;: 15 U.8.C. 2807.

2. In § 716.1 by redesignating existing
paragraph (b) as paragraph (c) and
adding a new paragraph (b) to read as
follows:

§716.1 Scope and compiiance.
(b) Chemical substances, mixtures,
and categories of chemicals, which have
been recommended by the Interagency

Testing Committee for testing
consideration by the Agency but not
designated for Agency response within
12 months, will be added to § 716.17 as
specified in § 716.18(b) only to the
extent that the total number of
designated and recommended
substances, mixtures and categories of
chemicals has not exceeded 50 in any 1
year. Additional recommended but not
designated chemicals may be added
after proposal, and consideration of
public comment.

3. In § 716.14, by revising paragraph
(¢) to read as follows:

§716.14 Reporting schedule.

(c) Respondents who cannot meet 8
deadline under this section may apply
for & reasonable extension of time.
Requests for extensions must be
addressed to: Director, Office of Toxic
Substances (TS-792), Environmental
Protection Agency, 401 M Street SW.,
Washington, D.C. 20460, Attn: Section
8(d) extension. Extension requests must
be postmarked on or before 40 days
after the effective date of the listing of a
substance or mixture in § 716.17. The
Office Director will grant or deny
extension requests.

4. In § 716.18, by revising paragraph
(b}, and adding paragraph (c) to read as
follows:

§716.18 Additions to lists of chemicals
and mixtures to which this subpart applies.
(b) Except as provided in paragraph
(c) of this section, chemical substances,
mixtures and categories of chemicals

that have been added to the TSCA
section 4(e) Priority List by the
Interagency Testing Committee,
established under section 4 of TSCA,
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will be added to § 71617 30 days after
publication of a notice to that effect in
the Federal Register.

(c) Prior to the effective date of an
amendment under paragraph (b) of this
section, the Assistant Administrator for
Pesticides and Toxic Substances may
for good cause withdraw a chemical
substance, mixture or category of
chemicals from § 716.17. Any
information submitted showing why a
chemical should be withdrawn from
§ 716.17 mus! be received by EPA within
14 days after the date of publication of
the notice under paragraph (b) of this
section. If a chemical substance, mixture
or category of chemicals is withdrawn, a
Federal Register notice announcing this
decision will be published no later than
the effective date of the amendment
under paragraph (b} of this section. Any
information submitted must be
addressed to: Document Control Officer.,
Office of Pesticides and Toxic
Substances, (TS-793), Environmental
Protection Agency, 401 M Street SW.,
Washington, D.C. 20460, ATTN: 8(d)
Auto-ITC.

|FR Doc. 85-20548 Filed 8-27-85; 845 umj
BILLING CODE 6560-50-M

FEDERAL COMMUNICATIONS
COMMISSION

47CFRCh. |
ICC Docket No. 79-184; FCC 85-456)

Authorization of CC Facilities To Meet
North Atlantic Telecommunications
Needs During the 1985-1995 Period

AGENCY: Federal Communications
Commission.

ACTION: Report and order.

SummARY: This report and order sels
forth the Commission's policy for the
distribution of circuits among available
North Atlantic facilities during the 1986-
1991 period. The policy adopted by the
Commission specifies that no
distribution guidelines are imposed on
circuits used for the provision of record
services, circuits used by new entrants
for the provision of any service and
circuits used to provide international
message telephone service by any
carriers other than AT&T. AT&T is
permitted, but not required, during the
1966-1988 period to increase, without
de-loading either transmission medium,
the number of its message telephone and
800 Service-Overseas circuits it places
on either cable or satellite facilities by 2
percent per year up to a limit of placing
60 percent of such circuits on either
{ransmission medium. The Commission

will review, prior to year-end 1988, the
loading guidelines for AT&T to
determine whal, if any, methodology
should be utilized after 1988,
EFFECTIVE DATE: Augusl 28, 1985.
ADDRESS: Federal Communications
Commission, 1919 M StreeL, NW.,
Washington, DC 20554.

FOR FURTHER INFORMATION CONTACT:
Robert Gosse, International Policy
Division, Common Carrier Bureau,
Federal Communications Commission,
Washington, DC 20554, (202) 632-4047.
SUPPLEMENTARY INFORMATION: The
second notice of proposed rulemaking in

this proceeding was published on May 6,

1985, (50 FR 19050}). The third notice of
inquiry was published in August 9, 1984
(49 FR 31926).

Second Report and Order

In the matter of inquiry into the policies to
be followed in the authorization of Common
Carrier Facilities to meet North Atlantic
telecommunications needs during the 1965~
1995 period, CC Docket No. 79-184.

Adopted: August 7, 1985, Released: August
22, 1985.

By the Commission.
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L. Introduction

1. On April 22, 1985, we released a
Second Notice of Proposed Rulemaking
(NPRM) in this proceeding setting forth
our tentative conclusions regarding the
loading of satellite and submarine cable
facilities used for the provision of
international services in the North
Atlantic region during the 1988-1891

period.! In response to our NPRM, we
have received comments from the
American Telephone and Telegraph
Company [AT&T), the Communications
Satellite Corporation (Comsat), GTE
Sprint Communications Corporation
(GTE Sprint), Hawaiian Telephone
Company (Hawaiian), ITT Waorld
Communications Inc. (ITTWC), MCI
International, Inc. (MCII), RCA Global
Communications, Inc. (RCACC),
Satellite Business Systems (SBS), The
Western Union Telegraph Company
(WUT), Fedex International
Transmission Corporation (Fedex), the
National Telecommunications and
formation Administration (NTIA) and
aeronautical Radio, Inc. (ARINC).2
Reply comments were filed by AT&T,
Comsal, GTE Sprint and NTIA.

2. In this Report and Order we affirm,
in part, the tentative conclusions
presented in the NPRM regarding the
loading of facilities used for the
provision of international services in the
North Atlantic region for the 1986-1991
period between the United States and
the CEPT entities.* Specifically, we
conclude that circuits used for the
provision of international record
services, circuits used by new
entrants.and circuits used to provide
message telephone service by all
international carriers other than AT&T
should niot be subjected to circuil
distribution guidelines or loading
requirements. We further conclude that
ATE&T should be permitted, but not
required, to increase the number of
message telephone circuits it places on
either cable or satellite facilities by 2
percent per year for three years (1986-
1988]. Prior to the end of this three year
period we will review the loading
question to determine what, if any,

! Inquiry into the Policies to be followed in the
Authorization of Common Carrier Facilities to Megt
North Atlantic Telecommunication Needs During
the 1965-1905 Period, FCC 85-176, ——FCC
———{1885). We had previously adopted a Notice
of Inquiry on this matier as well. FCC 84-351,
released August 3, 1084

T ARINC is @ joint venture of the U.S. air
transport Industry organized for the purpose of
providing the communications requirements of its
member aitlines on a not-foe-profit busis.

* CEFT is the Conference Europeenne des
Administrations des Postes et des
Telecommunications, an arganization of the postal
and telecommunications entities of 26 European
nitions, Becauso the provision of international
services is a joint undertaking between sovervign
stutes or Iheir cartiers, the development of louding
guidelines for the 1886-1991 period has been the
subject of much discussion in recent meetings of the
North Atlaatic Consultative Process. The reports of
the Working Group (January, 1985) and Senior Level
{May. 1985) meetings have been included in the
dockel, and the views and requirements of our
foreign partners have been considered throughout
this proceeding, s
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methodology should be utilized after
1988 in the North Atlantic region for
circuits used by AT&T to provide IMTS,
Below we: {a) Summarize the Third
Notice of Inquiry and the filings
submitted therein; (b) describe the
Sacond Notice of Proposed Rulemaking;
(c) outline the comments and reply
comments filed in response to the
Second Notice of Proposed Rulemaking:
and (d) present the views of the CEPT
entities. We thereafter analyze the
record and reach the conclusions
indicated above.

A. Third Notice of Inquiry.

3. We initiated this proceeding on
August 3, 1984 with the release of our
Third Notice of Inquiry (NOI}). We there
noted that the circuit distribution
guidelines currently in force for the
North Atlantic region were developed in
Docket No. 18875,* Under these
guidelines, AT&T is generally required
to distribute circuits used for the
provision of U.S.-CEPT message
telephone service in accordance with
the balanced loading
methodology.® Circuits used for the
provision of U.S.-CEPT record services
(e.g. leased-channel, telex, public
message, Datel, etc.) are not subject to
any distribution guidelines. Because the
current guidelines extend only until the
end of 1985, we indicated in the NOI
that there was a need to develop circuit
distribution guidelines for the pos!-1985
period at this time.

4. In our NOI we identified essentially
three policy options we could follow in
fashioning circuit distribution guidelines
for the 1986-1991 period and requested
interested persons to comment on these
options, The first such option was to
continue to use the balanced loading
methodology as the basis for circuit
distribution guidelines. The second
option identified was to remove
ourselves immediately from circuit
distribution decisions, leaving the
matter entirely to the discretion of the
U.S. carriers and their CEPT
correspondents. The third option we

* See Future Licensing of Overseas
Communications Facilities, 73 FCC 24 326 {1979).
See also Overseas Communications 71 FCC 2d 71
(1979),

*The balanced routing (or balanced losding)
methodology distributes circuits among facilities
with unused capacity in a manner which, 10 the
extent possible, seeks to place equal numbers of
circuits on all transmission systems between the
United States and a given country. When one cable
or satellite transmission system reaches the limit of
its capacity, it falls out of the loading pattern and
subsequent growth traffic is equally distributed
among the remaining facilities with unused
capacily. When a new satellite or cable facility is
introduced into service, all additional growth
circuits are placed on that facility until it carries as
many circuits as the other balanced systems.

identified was to develop new circuit
distribution guidelines based on a
methodology which would increase
carrier flexibility and discretion and
reduce Commission involvement in
loading decisions, but which would
allow us to retain sufficient authority to
assure that user interests were
protected.

5. In response to the NOI pleadings
were submitted by AT&T, Comsat, GTE
Service Corporation (on behalf of
Hawaiian), GTE Sprint, ITTWC,
RCAGC, TRT Telecommunications
Corporation, NTIA, ARINC and SBS.
These parties generally favored
continuing the exemption from loading
guidelines for suppliers of record
services, new entrants and suppliers of
international message toll service other
than AT&T. As to a methodology for
AT&T's international message telephone
service (IMTS), Comsat argued in favor
of continuing a balanced loading
approach, AT&T argued in favor of a
more flexible approach which would
permit it to place approximately 85
percent of all traffic growth on cable,
and most other carriers advocated a
middle course: moving away from
balanced loading and permitting AT&T
some additional flexibility.®

B. Second Notice of Proposed
Rulemaking

8. In the NPRM we stated that it is our
goal to rely on market forces to establish
the optimal mix of services, rates and
facilities. We also stated that market
forces could be employed to encourage
the efficient use of existing facilities and
the development and deployment of the

*ATAT's approach would permit it 1o load traffic
growth on cable in a manner to inctease total traffic
carried on cable facilities by three percent per year
for four years. At the end of the four year period,
Commission involvement in loading decisions
would terminate. In comparison to ATAT's
approach, the other proposals, except for Comsut’s
request to retain balanced loading and NTIA's
proposal to implement a cost based methodology
derived from compuring cable and satellite revenue
requirements, generally called for 2 lower
percentage of total traffic being routed over cable
facilities and a longer period of Commission
aversight. The basis for thesa phase-in proposals by
the other interesied parties s their concern over the
availability of cable circuits for their use and the
level of satellite usage churges if AT&T could freely
load ita traffic on cable facilities.

In a joint submission to the January 8~11, 1885
moeting of the North Atlantic Consultative Working
Group, AT&T and Comsat proposed a more broadly
stated version of the ATAT circuit distribution
proposal. They proposed that ATAT be permitted,
but not required, 1o incrense the number of U5
CEPT message telaphone circuits it places on either
cable or satellite facilities by an agreed-to percent
per year up to placiag a maximum of 80 percent of
such circuits on either transmission medium.
Neither the annual percentage increase which
should be allowed nor the period of years over
which such guidelines should extend were
addressed in the joint submission,

most efficient facilities in the future. We
recognized, however, that the market is
not now sufficiently competitive and
that certain facility biases presently
exist. We therefore tentatively
concluded that it would not serve the
public interest to remove ourselves
immediately from circuit distribution
decisions with respect to all circuits.

7. In the NPRM we indicated that the
three loading methodologies identified
in the Notice of Inquiry—balanced
loading, immediate removal and
increased flexibility—could be
considered for the four types of circuit
use—record services, record or voice
services provided by new entrants,
voice services provided by all carriers
other than AT&T and IMTS provided by
AT&T. In considering these
methodologies for these circuit uses we
indicated that where a market
mechanism existed or where the relative
number of circuits involved was not
great our inclination would be to give
carriers absolute flexibility and not to
impose any loading requirements. Of
course, where market forces would not
act to produce the most efficient mix
and use of facilities, we would prescribe
guidelines. We indicated our particular
concern that AT&T"s preference for
cables, as a cable eguipment
manufacturer and rate base regulated
carrier, could lead that carrier lo employ
cable facilities even if satellite facilities
were more cost effective, We also
estimated the impact on Comsat and
INTELSAT of each loading proposal
(employing an IMTS traffic forecast
supplied by AT&T),” analyzed the
market and reached certain tentative
conclusions.

8. Record Services. With respect to
circuits used for the provision of U.S-
CEPT record services, we tentatively
concluded in our NPRM that such
circuits should continue to be exempted
from the imposition of any circuit
distribution guidelines.® First, we noted
that the number of circuits used for
record services on North Atlantic routes

" We compared in our NPRM the revenues which
Comsat and INTELSAT would receive under the
various proposed guidelines. We calculated ]
revenues for the six year planning period employing
balanced loading as well as guidelines permitting
annual increases of 2, 25 and 3 percent in the
number of cirenits ATAT could place on cable
clrcuits with & maximurn lfmit of placing 80 percent
of such circuits on cable facilities. We also
calculated revenues employing AT&T's proposal

*1n 1979 we found in Docket 18875 that circuits
wsed for the provision of US.-CEPT record services
should be oxempted from circuit distribution
guidelines. See Policies for Overseas
Communications Facilities. 73 FCC 2d 328 (1976)
and Oversaas Communications, 71 FCC 24 71 (1979)

<
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was relatively small *and, thus, could
have little effect on the overall use of
cable and satellite facilities. Second, we
indicated that approximately 87 percent
of the circuits used for record services
are used to provide leased channel
service and that leased channel
customers often have a specific need for
and the ability to degignale either a
cable or satellite circuit. Third, we noted
that leased channels and switched
record services are offered by multiple
record carriers, none of which appeared
to have a dominant market share. We
therefore tentatively concluded that
there continued to be a viable
marketplace mechanism for the
distribution of circuits used for leased
channels and switched record services
between cable and satellite facilities.
We also observed that this marketplace
mechanism would be strengthened by
recent events such as the advent of
INTELSAT Business Services and our
recent decisions permitting competitive
earth station services and allowing
Comsat to provide INTELSAT space
segment capacity directly to users.

9. We specifically stated that our
tentative conclusion to continue to
exempl! circuits used to provide U.S.-
CEPT record services from circuit
distribution guidelines was intended to
apply to all such circuits, including those
used by AT&T for such services. We
stated that leased channels provided by
ATAT are subject to the same
marketplace distribution mechanism as
those of the other carriers providing that
service, In addition, we noted that at
year end 1984, AT&T provided only 90
(6.2 percent) of the approximately 1442
voice grade leased channels in service
between the U.S. and CEPT countries. In
view of these factors, we found no
reason for imposing greater restrictions
. Upon AT&T's distribution of circuits
used to provide leased channels than
upon such circuits of the other carriers.

10. New Entrants. We also tentatively
concluded that the exemption from
distribution guidelines should be
extended to circuits used by new
entrants for the provision of any service
and to circuits used for the provision of
IMTS by all carriers other than AT&T.
We noted with respect to circuits used
for record services by new entrants that
such circuits would be subject to the
same marketplace distribution
mechanism as the circuits used by
existing carriers for the provision of
those services. Further, new entrants
——

*At year-end 1984, of the approximately 14,617
voice circaits used to provide U.S.-CEPT
commimications services. only approximately 1,652

circuits were used for the provision of record
services.

would, at least initially, account for a
relatively small portion of the total
number of circuits used for the provision
of record services and, consequently,
would have little effect on the overall
use of cable and satellite transmission
mediums.

11. We indicated that although new
entrants into the IMTS market such as
MCII and GTE Sprint could be expected
to use more circuits than new entrants
which provide only record services, new
entrants into the IMTS market are likely
to use a considerably smaller number of
circuits for the provision of that service
than AT&T. We also noted that
competitors to AT&T would have a
substantial incentive to efficiently route
their traffic and that loading flexibility
could assist their ability to acquire
operating agreements. Thus, we
tentatively concluded that exempting
circuits used by new entrants providing
U.S.-CEPT message telephone service
would have a relatively small effect on
the overall use of cable and satellite
transmission facilities. Similarly, we
tentatively concluded that the
comparatively few circuits used by
existing providers of U.S.-CEPT message
telephone service other than AT&T, such
as entities with regional monopolies like
the Hawaiian Telephone Company,
make it unlikely that exempting those
circuits from distribution guidelines
would have a significant effect on the
distribution of circuits between the
cable and satellite transmission
mediums.

12. ATET's IMTS Circuits. As o
AT&T's loading of IMTS circuits, we
noted AT&T's position in the market, the
large number of circuits used for that
service, the entry only recently of
competitive carriers into this market,
AT&T's preference for cable facilities
and the short period of time that Comsat
has been free to enter this market, and
tentatively concluded that this market is
not yet sufficiently competitive to permit
us to withdraw immediately from
decisions pertaining to the distribution
of AT&T's U.S,-CEPT message telephone
service circuits, We observed that, as of
year-end 1984, 12,965 or 88.7 percent of
the 14,617 circuits in use for U.S.-CEPT
services were used for the provision of
message telephone service. Of these
12,965 circuits used to provide message
telephone service, 12,944 or 9.8 percent
were used by AT&T. We noted that
since users of message telephone service
do not have the ability to select whether
their calls will be routed by cable or
satellite, AT&T"s distribution of its
message telephone circuits in large
measure determines the relative use of
cable and satellite circuit facilities.

13. In addressing the guidelines which
should be applied to AT&T's U.S.-CEPT
message telephone circuits for the 1086-
1991 period, we considered several
options: (a) Continuing balanced
loading: (b) adopting a revenue
requirement comparison methodology
proposed by NTIA; (c) adopting a multi-
tier scheme which would permit AT&T
greater flexibility as its competitors
acquired IMTS operating agreements;

.and (d) adopting guidelines which would

permit AT&T an annual increase in
loading flexibility. We tentatively
concluded that the balanced loading
methodology should not continue to be
used as the basis for such guidelines.
We recognized that the balanced
loading methodology continued to offer
service reliability advantages. However,
we felt that use of that methodology
would not provide appropriate
incentives to stimulate increased
competition in the provision of U.S.-
CEPT message telephone service and for
AT&T, Comsat and INTELSAT to build
and operate efficient, low-cost facilities.

14. We also tentatively concluded that
a proposal submitted by NTIA to
distribute AT&T’s message telephone
circuits in inverse proportion to the
annual revenue requirements for the
cable and satellite transmission
mediums was not sufficiently well
defined to permit its adoption as the
basis for 1986-1991 guidelines at this
time. We requested further definition of
and comments on the NTIA proposal
and indicated that we were not
precluding its eventual adoption.

15. We also considered, but did not
propose to adopt, a multi-tiered circuit
distribution methodology which would
more directly relate relaxation of
facilities loading guidelines to the entry
of multiple providers of message
telephone service into the marke! on a
country-by-country basis, While not
desiring to impose unilaterally a loading
approach, we recognized that such a
methodology would provide a clear
incentive for foreign administrations to
enter into operating agreements with
additional IMTS providers. We also
recognized that the acquisition of
operating agreements and the
development of competition was an
important long term objective of the
Commission. In order to stimulate
comments and facilitate analysis, we
requested interested parties to comment
on a two-tiered methodology under
which AT&T would be permitted to
increase its loading flexibility on either
cable or satellite facilities by 1 percent
per year to all CEPT countries. This
would constitute the first tier. In the
second tier, AT&T would be permitted
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to increase its loading fAexibility on
either cable or satellite facilities by 3
percent per year (0 countries where
multiple providers of message telephone
service had obtained operating
agreements and competition in the
provision of that service was
developing. Under this scenario, no
upper limit would be imposed on the
flexibility which could be attained in the
second tier,

16. We tentatively concluded that
AT&T's proposed guidelines which
contemplaled our removal from circuit
distribution decisions at the end of 1989
would not provide a transitional period
of sufficient length to offset existing
biases or lo permit the development of a
marketplace mechanism for the cost-
effective distribution of its U.S.-CEPT
message telephone circoits. We also
expressed our concern that the fact that
only 15 percent of the expected growth
rircuits wonld be placed on satellite
facilities during the 1986-1991 period
under AT&T's proposed guidelines could
place undue upward pressure on
Comsat's and INTELSAT's rates which
could inhibit the development of
intermodal competition between the
cable and satellite transmission
mediums.A©

17. We noted the lead times required
for major facility procurements and
indicated that sateilite transmission
facilities which will be used for North
Allantic services during the 1986-1991
period are already in service or have
been procured under binding contracts.
Consequently, INTELSAT's capital costs
for these facilities are relatively fixed
and its ability to plan future facility
capacity to respond to AT&T's loading
proposal was limited. We aiso noted
that the carriers had reduced their
forecast of the circuits required in 1980
by approximately 26 percent from the
level they forecast in 1980 (the forecast

on which we relied in developing our
guidelines for the TAT-8 cable and the
INTELSAT VI satellites) and that recent
technological developments may
significantly increase the capacity of
both the TAT-8 cable and the
INTELSAT satellites. As a result of
these factors, we felt that ATET's
proposed guidelines. by placing only 15

1% Agsuming constaont Comsat und INTELSAT
rates, our analysis indicated that adoption of the
ATKT proposed guideiines would resalt in Comsat
and INTELSAT recelving approximately $218.2
million und $100.8 million less revonue, respectively,
during the 1966-1891 period than they would receive
if the batanced loading methodology was continued
as the basis for circuit distributian guidelines during
that period. Our analysis aiso disclosed that
sdoption of ATAT s proposed guidelines would
result in 21,113 ot 85.0 percent of the 24853 growth
circuits projected to be required during the 1986~
1991 period being placed on cabie faciiities.

percent of growth circuits on satellite
facilities, would place a
disproportionate share of the burden of
excess capacity on INTELSAT and
inhibit the development of intermodal
compelition.

18. Alter reviewing various phase-in
proposals which would give AT&T
additional flexibility. and balancing a
desire to spur intermodal competition, to
promote the efficien! use of facilities
and 1o respond 1o the preferences of our
foreign counterparts with the realities of
the marketplace and our obligations to
INTELSAT, we tentatively concluded
that during the 1988-1991 period AT&T
should be permitted an annual 2 percent
increase in the number of U.S.-CEPT
message telephone circuits it can place
on either cable or satellite facilities up
to placing a maximum of 60 percent of
such circuits on either transmission
medium. We calculated, using the most
recent traffic forecast and existing rates,
that this approach would allow AT&T to
place approximately 67.2 percent of its
growth circuits on cable facilities during
the 1986-19891 period and would reduce
Comsat's and INTELSAT s revenues by
approximately $90.1 million and $66.3
million, respectively, from the level
which could be expected if we continue
to use the balanced loading
methodology as the basis for circuit
distribution guidelines. We tentatively
concluded that this reduction in
revenues would not place undue upward
pressure on Comsat and INTELSAT
rates but would provide a strong
incentive for Comsat to enter the U.S.-
CEPT message telephone market, to

compete vigorously for IMTS traffic and
to spur INTELSAT to greales
construction and operational
efficiencies. We also felt that these
guidelines should permit AT&T
sufficient Rexibility and substantiaily
respond to the desires of the CEPT
administrations.

C. Comments and Reply Commen!s

18. Guidelines for Record Circuits,
Circuits Used by New Entrants for All
U.S.-CEPT Services, and Circuits Used
for U.S.-CEPT Message Telephone
Service by All Carriers Other Than
ATET. With the exception of ITTWC
and WUT, all of those filing comments
support our tentative conclusion not to
apply loading restrictions to circuits
used to provide U.S.-CEPT record
services. No one opposes extending that
policy 10 circuits used by new entrants
for either record services or message
telephone service and to all existing
providers of U.S-CEPT message
telephone service other than AT&T. The
commenting parties generally agree with

our analysis that providers of record
services, new entrants and IMTS
providers other than AT&T employ
relatively few circuits and, thus, will not
significantly affect overall use of cable
and satellite facilities, A number of the
parties also note the competitiveness of
the record services market and indicate
that many leased shannel customers
request specifically either cable or
satellite circuits and have the ability to
chose between the two transmission
mediums to satisfy their particular
leased channel needs.

20. TTTWC and WUT disagree with
our tentative conclusion not to prescribe
a distribution methodology for record
circuits only to the exten! that we would
extend the exemption to AT&T's recard
circuits. These two carriers argue that
although AT&T now has a small share
of the record services market, it has the
power 1o increase that share through
offering service af significantly lower
rates than other providers, subsidized
by its message telephone service
revenues. WUT notes that AT&T has
substantial idle cable capacity and will
have more once TAT-8 is introduced.
thus giving AT&T the incentive to
increase its record services market
share through unfair pricing actions a5 &
way to use cable circuits. WUT is also
concerned that AT&T could use up its
remaining TAT-7 circuits, thus depriving
others, including its competitors, of
access 1o cable circuits until TAT-8 is
introduced.

21. ITTWC expresses its concern that
AT&T will base its rates for competitive,
leased chanel service only on new cable
facilities which have lower per circuil
costs while allocating older cable
facilities with higher per circuits cost to
non-competitive message telephane
service. ITTWC indicates that such a
manipulation of costs would permit
ATE&T to unfairly price its leased
channel service below that of its
competitors who are employing circuits
from all cables and do not have the
ability to place compelitive services on
new [cheaper) facilities and & monopoly
service (IMTS) on older (more
expensive) facilities. ITTWC asserts
that ATAT has already followed such a
pattern for U.S. Mainland-Hawaii and
U.S.-CEPT leased channel circuits.
ITTWC therefore suggests that the
Commission require ATAT to segregate
its facilities and costs on a country and
facility basis into two discrete
categories (message telephone service
and non-message telephone service),
which contain an appropriate mix of
new and old capacity. In response,
ATAT stated that circuits would be
made available to other carriers and
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indicated that the remaining points were
tariff rather than loading issues.

22. ATET U.S.-CEPT Message
Telephone Circuits. None of the
comments to our NPRM, like those to the
NOL advocated that we should remove
ourselves immediately from decisions
affecting the distribution of AT&T's
U.S.-CEPT IMTS circuits, However,
there is 8 wide range of views as to the
methodology which should be used for
those circuits for the 1986-1991 period.
MCIL SBS, WUT and ARINC support
our tentative conclusion to permit AT&T
to increase the number of circuits it
places on either cable or satellite
facilities by 2 per cent per year for six
years up to a limit of placing 60 per cent
of its U.S.-CEPT message telephone
circuits on either transmission
medium,** NTIA supports use of this
methodology for only two years as a

ransition mechanism to its methodology
which would distribute such circuits in
inverse proportion to the annual per
circuit revenue requirements for cable
and satellite facilities.’* RCAGC
requests us to employ an equitable
loading methodology for AT&T during
the 1986-1991 period because of AT&T's
dominance in the message telephone
service market. While not proposing a
specific guideline, we note that in
response to the NOI RCAGC indicated
that equitable loading was not
necessarily the same as balanced
loading,

23, Comsat, GTE Sprint, ARINC,
ITTWC, MCII, RCAGC, SBS and WUT
all note AT&T's dominance of the U.S.-
CEPT message telephone market and
AT&T's position as user of
approximately 90% of all North Atlantic
circuitry. In the face of such dominance,
these entities argue that one cannot now

"' MCII states that the 2 percent methodology
provides ATAT with a considerable measure of
increased flexibility and strikes a “reasoned and
pragmatic balance.” SBS finds the 2 percent
methodology to be a “fair compromise.” WUT views
our proposal as & “appropriate balance” between
permitting greater Nexibility and protecting other
carriers. ARINC characterizes the 2 percent
proposal as an excellent first atep.

'* NTIA asserts that the two percent guldelines
for which we have expressed a tentative preference
do not provide sufficient competitive incentives for
the long term. It argues that unless & cirenit
distribution method is implemented which ensures
that additional traffic is directed to the mare cost
effective facility, the party providing the lowest cost
circuits will not necessarily be the one to gain
market share. NTIA contends that. under the two
percent guideline. o party with high cost circuits is
still guaranteed 40 percent of the market and,
therefore, may have little incentive to lower costs or
rales. Marcover, {f the market should not be
sufficiently competitive by year-end 1821 to permit
our withdrawal from circuit distribution decisions.
in NTIA's view, adoption of our tentatively
preferred guidelines would simply exchange ane
arbitrary methodology for an equally arbitrary 60/
40 nllocation,

reasonably characterize the U.S.-CEPT
message telephone market as

,competitive.!® They also state that
permitting AT&T total loading flexibility
would adversely affect the supply of
cable circuits and lead to unreasonable
increases in satellite rates.

24. Comsat argues that the current
balanced loading methodology remains
the best loading criterion, giving service
reliability benefits and apportioning the
risk of excess capacity evenly, and asks
that we reverse our tentative conclusion
not to rely upon it. Failing that, however,
Comsat states that the proposed 2 per
cent guideline represent a “judicious
compromise” which will apportion the
risk of excess capacity more evenly
among Comsat/INTELSAT and AT&T,
while assuring that Comsat and
INTELSAT are not severely adversely
affected.

25. Comsat also reminds us that our
calculation under the two percent
guideline which indicated that Comsat
would receive at least 33% of the growth
traffic is valid only if AT&T's U.S.-CEPT
message telephone circuits grow at the
17.3 per cent annual rate forecasted by
AT&T, Comsat states that during the
1980-1984 period, AT&T"s actual North
Atlantic circuit growth rate achieved
17.3 per cent only in 1981, Growth rates
for 1982, 1983 and 1984 were 8.9, 8.3 and
16.4 per cent, respectively. Should AT&T
achieve only a 10 per cent growth of
U.S.-CEPT message telephone circuits
during the 1986-1991 period, Comsat
calculates that the 2 per cent circuit
distribution guidelines would result in 75
per cent of those circuits being placed
on cable facilities (and the three per
cent guidelines would place 91 per cent
of these circuits on cable facilities).
Comsat asserts that these results may
not be reasonable.

26. AT&T supports adoption of its
proposal to phase-in increased
flexibility at a rate of 3 per cent per year
over four years (1986-1989) with total
deregulation of loading thereafter. AT&T
opposes the two per cent methodology
because it believes that methodology
does not give it enough flexibility and,
by continuing to promise Comsat a
substantial share of traffic, does not give

'* Comsat emphasizes that it is now preparing to
enter the U.S.-CEPT message telephone market and
asserts that it intends to become an important
competitor. However, it argues that because it has
no operating agreements and must start with a
customer base of zerv, it is unlikely to attract &
large enough market share in the next few years to
reploce the circuits AT&T would divert to cable
under its proposed 3 percent methodology. Comsat
also urges that we bear in mind that our Authorized
User 11/ decision. which permits Comsat's entry into
the messuge telephone service markel. remains
under the cloud of pending court proceedings.

Comsat the proper incentive to compete
for IMTS traffic.

27. AT&T also asserts that the U.S.-
CEPT message telephone markel is
already significantly competitive, noting
that MCI operates or has operating
agreements with a number of European
countries, which account for more than
50 per cent of U.S.-CEPT message
telephone market. AT&T also notes that
MCI has recently filed an application
requesting authority to lease by 1987
more than 2000 satellite circuits and
states that MCI has repeatedly predicted
that it will serve more than 80 per cent
of the international direct dial market by
the end of this year. AT&T further states
that GTE Sprint is providing message
telephone service to the United Kingdom
and has announced it will provide such
service with France and Spain. Given
these factors, AT&T asserts that there is
no need to deny the flexibility it seeks
through adoption of its proposed 3 per
cent guidelines,

28, ATKT also contends that the
analysis used in our NPRM signficantly
overstates the effect of AT&T 's
proposal on Comsat’s revenues, AT&T
asserts that its proposal will not reduce
the existing revenues of either Comsat
or INTELSAT. To the contrary,
according to AT&T, their revenues will
be increased as AT&T proposes to
increase its satellite circuit use
throughout the 1986-1991 period.'*
AT&T argues that a four year, 3 per cent
transition plan with a 80 per cent cap is
a moderate, manageable adjustment in
facilities utilization. AT&T states that its
proposed guidelines are more likely to
provide increased competition between
cable and satellite facilities
. . . thereby for the first time
introducing a measure of marketplace
discipline on INTELSAT's construction
and use of satellite facilities which is
long overdue."

29. Finally, AT&T states that we
should not prescribe any circuit
distribution guidelines which extend
beyond 1989. AT&T believes that the
entire international marketplace will be
transformed by that time by the
introduction of the TAT-8 optical fiber
cable system, an increasing number of
new digital services, the possible
introduction of non-carrier facilities by
Tel-Optik Limited, Orion Satellite
Corporation and other entities, and by
increased competition in the provision
of U.S.-CEPT message telephone service.

' While ATAT does state that total satellite
circuits used would increase and that total revenues
flowing to INTELSAT and Comsat would Increase,
it does not express a view on the impact of its
proposal on either entity’s rates or revenue
requirement per circult used,




34818 Federal Register / Vol. 50, No. 167 / Wednesday, August 28, 1985 / Rules and Regulations

These factors, together with the growing
competition in the U.S. domestic
telecommunications market, suggest to
ATS&T an environment which is {ar too
volatile and unpredictable for the
Commission to undertake the
prescription of long range circuit
distribution guidelines. Thus, while
ATXT conlinues to believe the
international marketplace will justify
the removal of all loading restrictions at
year-end 1989 and urges adoption of ils
3 per cent proposal, it suggests adoption
of any methodology only through 1989,
ATAT states that if at the end of 1989
we are not satisfied that marketplace
conditions then warrant our complete
forbearance from circuit distribution
decisions, we could adopt further
transitional steps such as maintaining a
80 per cent limitation on the loading of
either cable or satellite facilities for 1990
and 1991,

30. The NTIA Proposal, NTIA
advocates, as it did in response to the
NOI, the adoption of a loading
methodology which would distribute
AT&T's U.S.-CEPT message telephone
circuits between the cable and satellite
transmission mediums in inverse
proportion to the annual per circuit
revenue requirements for each of these
transmission mediums. NTIA states that
its proposal will promote intermodal
{cable/satellite) competition by
allocating to the more efficent medium a
greater traffic share. By rewarding
efficiency (or a willingness by AT&T or
Comsat to accep! a lower revenue
requirement) NTIA anticipates lower
rates for users, the introduction of new
services and technologies, the
retirement of inefficient facilities and
lower operational costs. NTIA
recognizes, however, that a number of
aspects of its proposal have yet to be
defined and developed. While it
believes that its proposal can be
successfully developed, it recognizes
that this process will be difficult and
require time. Therefore, as indicated
above, NTIA suggests that we adopt our
tentatively preferred 2 per cent
guidelines for a two year transitional
period during which work on the NTIA
proposal can be completed, thus
allowing it to be used as the basis for
circuit distribution guidelines after 1987.

31. In response to concerns raised
relating to acceptance of its proposal by
foreign administrations, NTIA states
that the circuit distribution preferences
of the carriers’ foreign correspondents
mus! be accommodated to a reasonable
degree. It believes that its proposed
methodalogy can be constructed to take
into account the operational (i.e.,
diversity, redundancy, service gquality

and restaration) concerns of the foreign
administrations.

32. Most of the parties, including
AT&T and Comsal, oppose the NTIA
proposal. They argue that it is likely to
be controversial and operationally
unsound, require unending Commission
regulatory oversight, delay development
of a marketplace mechanism, and
complicate the fucilities planning
process. These respondents also nole
that the development of the regional
cable and satellite revenue requirements
on which the NTIA proposal depends
will be difficult and the results
uncertain.'®

33. The Multi-Tiered Circuilt
Distribution Proposal. Of the parties
commenting on the two-tiered circuit
distribution methodology on which we
requested comments, only GTE Sprint
and ITTWC viewed that methodology
favorably. GTE Sprint believes that
adoption of a multi-tiered circuit
distribution methodology would further
our goal of increasing competition in the
provision of international message
telephone service by giving foreign
telecommunications entities an
incentive to enter into operating
agreements with GTE Sprint and other
U.S. voice carriers.

34. GTE Sprint proposed that we
adopt a multi-tiered methodology which
would permit AT&T to increase the
number of circuits it places on either
cable or satellite facilities by 2 per cent
per year, with an upper limit of 60 per
cent, to those countries which enter into
additional operating agreements with
AT&T's major competitors for IMTS.'®
For circuits AT&T uses to provide
message telephone service to countries
which do not enter inlo operating
agreements with AT&T's major IMTS
competitors, AT&T would be permitted
10 increase the number of such circuits it
places on either cable or satellite
facilities by 1 per cent per year. CTE
Sprint further asserts that circuits used
by AT&T for the provision of 800
Service-Overseas should be subjected to
the circuit distribution guidelines
adopted for IMTS. GTE Sprint states
that demand for this AT&T service is
growing and it expects i to become an
important segment of AT&T"s switched
voice service.

% Comsut in particulat opposes NTIA's
methodology which it views as deficient for not
taking inlo sccount excess satellite capacity
employed by ail carniers for restoration purposes.
for ignoting significan) transiting costs fncurred by
users of cable ciecuits. and for tequiring the
disclosure of Comsat's prices but not those of its
competitors.

15 GTE Sprint asserts (hat. currently, itself und
MCI must bo considersd as svch major competitars.
1t notes that we could also adop! stundards fur
designating other cartiers a3 major competitors.

35. ITTWC states it believes the multi-
tiered circuit distribution methodology
may have merit for IMTS circuits, 1t
states that the flexibility {upper limit)
allowed for message telephone circuits
to countries with small traffic volumes
should not exceed 3 per cent per year
while the flexibility {upper limit) for
such circuits used to countries with
large traffic volumes should not exceed
2 per cent per year. ITTWC advocates
that the degree of market penetration by
new entrants be used as the trigger
mechanism for permitting AT&T the
greater degree of flexibility in its
distribution of message telephone
circuits,

36. AT&T characterizes the two-tier
methodology as “unworkable" and
likely to lead to unfair consequences,
particularly to countries whose traffic
volumes are small and which have less
incentive to deal with multiple U.S.
carriers. AT&T further argues that this
methodology would be inconsistent with
the spirit of cooperation and comity
which now marks international
communications and the facilities
planning process. AT&T further states
that this proposal could be
counterproductive by hardening
opposition to competition within CEPT,

37. Comsat also opposes adoption of
the two-tier methodology because, in its
view, Comsat would bear the total
burden of new entrants obtaining
operating agreements. In short, the new
entrants would not be subject to loading
requirements and AT&T would be
permitted to increase the number of its
message telephone circuits to those
countries it places on cable. Comsat also
argues that the two-tier methodology
sulfers from severe definitional
problems such as determining how
many agreements or the degree of
competition which would trigger greate:
flexibility for AT&T. Comsat states thal
resolving these questions is likely to be
controversial and require significant
Commission regulatory oversight.
Comsat also argues that the objective of
having multiple providers of message
telephone service obtain operating
agreements raises foreign policy issues
which shauld not be mixed with circuit
distribution issues.

38. MCIl, as well as Comsat, stresses
that the existence of multiple suppliers
in a particular market does not
necessarily equate to effective
competition and that it is the latter
result which is important. MCII does noi
believe that adoption of a multi-tier -
circuit distribution proposal will hasten
competitive entity, an objective it
believes should be resolved by
negotiation between the involved U.S.
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carrier and its potential overseas
correspondent.
D. The CEPT View

39. We indicated in the NPRM the
view of the CEPT entities expressed at
the January 8~11, 1985 meeting of the
North Atlantic Consultative Working
Group that circuit distribution decisions
should be left solely to the
telecommunications entities which have
invested in the cable and satellite
facilities used to provide service. The
CEPT entities indicated they oppose the
use of any rigid distribution formulas
und support a flexible circuit
distribution methodology based entirely
upon bilateral discussions between
correspondent pairs.

40, The Summary Report of the Senior
Level meeting of the North Atlantic
Consultative Process held on May 21-22,
1985 indicates that CEPT is not satisfied
with the tentative conclusions set forth
in our NPRM. However, the CEPT
representatives did emphasize that a
move away from balanced londing was
i step in the right direction. In CEPT's
view, a better compromise could be 1o
increase the 2 per cent annual increase
in AT&T s flexibility to distribute its
U.S.-CEPT message telephone circuits
ind to shorten the period of application
of vur tentatively preferred guidelines.
The CEPT entities stated that they have
an interest in both the cable and
satellite transmission mediums but that
for heavy traffic routes it may become
more economic to use optical fiber
submarine cables rather thun satellites.

I1. Discussion

1. Upen review of the record in this
proceeding, we conclude that the
guidelines for U.S. carrier distribution of
Circuits among available North Atlantic
ticilities during the 1986-1991 period
should be as follows:

a. No circuit distribution guidelines
are imposed on circuits used for the
provision of U.S.-CEPT record services
by any U.S. carrier, including AT&T;

b. No circuit distribution guidelines
are imposed on circuits used to provide
iny US.-CEPT service, including
message telephone service. by any new
¥ r'!f‘.‘n!;

¢. No circuit distribution guidelines
dare imposed on circuits used for the
provision of U.S.-CEPT message
telephone service by any (LS, carrier,
other than AT&T;

d. Using the cable/satellite
distribution of AT&T's U.S.-CEPT
message telephone circuits existing at
year-end 1985 as a base, AT&T shall be
permitted, but not required, during the
10061988 period to increase, without
de-loading either transmission medium,

the number of its U.S.-CEPT message
telephone and 800 service-overseas
circuits it places on either cable or
satellite facilities by 2 per cent per yeur;

¢. AT&T shall observe the 2 per cent
annual cumulative limitation for the
CEPT countries as a whole and need not
observe this limilation on a country-by-
country basis:

f. The Commission will review, prior
to year-end 1988, the loading guidelines
prescribed here for circuits used by
AT&T to provide IMTS to determine
what, if any, methodology should be
utilized ufter 1988; and

g. The Commission retains jurisdiction
to re-evaluate these guidelines, either on
its own motion or on the request of an
interested party, at any time during the
1986-1991 period should changes in
marketplace conditions or other factors
warrant such re-examination,

A. Circuits Used for U.S.-CEPT Record
Services

42. We here affirm the tentative
conclusion we reached in our NPRM
that circuits used for the prevision of
U.S-CEPT record services should
continue to be exempted from the
imposition of circuit distribution
guidelines. As set forth in our
description of responses to the NPRM,
none of the responding parties objected
to this tentative conclusion, except for
its application to AT&T. As we noted in
our NPRM, voice circuits used for the
provision of U.S.-CEPT record services
comprise less than 12 percent of the
total number of voice circuits used for
the provision of U.S.-CEPT
telecommunications services at the end
of 1984. Thus, the distribution of U.S.-
CEPT record circuits can have little
effect on the overall use of North
Atlantic cable and satellite facilities.

43. In addition. approximslely 87
percent of the voice circuits used to
provide U.S.-CEPT record service are
used to provide leased channels,
Customers for leased channels often
specily use of either a cable or satellite
circuit to best satisfy their specific
leased channel requirement. Those
customers have the ability to select from
among multiple carriers and to select
between transmission mediums to
satisfy their needs. Customers utilizing
switched record services also have the
ability to select from among multiple
suppliers those services. Thus, for both
switched record services and leased
channels, there confinues to be a viable
marketplace mechanism for the
distribution of record circuits between

the cable and satellite transmission
mediums.*?

44. We also adop! our tentative
conclusion that circuits used by AT&T
for the provision of U.S.-CEPT record
services should be exempted from
circuit distribution guidelines. Neither
WUT nor ITTWC—the parties who
questioned this tentative conclusion due
to circuit availability and predatory
pricing concerns—takes issue with our
NPRM findings that AT&T has only a
small percent of the leased channel
marke! and that AT&T's provision of
leased channels is subject to the same
marketplace distribution mechanisms as
that of other carriers. Further, with
respect to the potential that AT&T will
use the exemption of its record circuits
from loading restrictions as a means to
exhaust its spare TAT-7 capacity and
deny circuits in that cable to other
carriers, we note that in our decision
authorizing the U.S. carriers to
participate in the construction and
operation of the TAT-7 cable we
retained jurisdiction to reallocate
circuits in that cable as the public
interest may require.'® We also find that
WUT's and ITTWC's concerns over the
potential for AT&T to engage in
improper pricing of record services are
more appropriately raised in the
relevant tariff proceedings and in our
recently initiated International

T As we noted in our NPRM, this marketplace
circult distribution mechanism will be further
enhanced by several recent events. These include
the introduction of INTELSAT Business Service
(1BS) which will provide users with an additional
choice of service und may increase competition in
the intemational lessed chunne! market, In
uddition. becauvse we have authorized » number of
entities to provide IBS and many of these entities
fiwve no ownership interes! in cable facilities, IBS
may introdues additicsal price competition between
vible and satellite facilities. Price competition
should also be stimulated by cur decision in Earth
Statioh Cwnership 1o allow competitive sarth
station services and our decision in Authorized
User 1110 ullow Comsal (0 provide space segment
directly 10 users and 10 enter the and-to-end market
Ihrough & separate subsidinry. '

'O See ATET Ca., 73 FOU 25 248 268 11875). We
ulso specifivally conditioned this authezizotion to
reguire ATST ti

Y make available at the request of the
Commission, interests in TAT-7 circults to present
and future catriers who seoure operating
pgreements with foreign telecommunications
entitiles which call for the use of such facilitles; and

{2) make available a! the request of the
Commission. half interests in clrcuits to non-CEPT
paints o the US. internationa) record carriors
should they require such circuity to fullill requests
for all cable routing to such points.

Wa believe these provisions are adequute to
nvsure the availability of TAT<7 cirovits to other
US, carriers and need not be supplemented by
placing restrictions on the distribution of ATAT'S
circuits used for the provision of US.-CEPT record

SN ites :
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Competitive Carrier docket.!?
Imposition of restrictions on the
distribution of AT&T's record circuits
would be neither a fully effective
method for preventing possible AT&T
tariff abuses nor provide a useful
mechanism for correcting any such
abuse which might occur.

B. Circuits Used by New Entrants To
Provide all U.S.-CEPT Services,
Including Message Telophone Service

45. We find that we should adopt, as a
part of our North Atlantic Region circuit
distribution guidelines for the 1986-1991
period, our tentative conclusion that
circuits used by new entrants for the
provision of all U.S,-CEPT services,
including message telephone service,
should be exempted from cirguit
distribution guidelines. As we noted in
our NPRM, customers for some record
services have the ability to choose
either satellite or cable facilities and
circuits used by new entrants to provide
record services will be subject to the
same marketplace distribution
mechanism as the record services of the
existing carriers. Moreover, since the
distribution of the relatively small
number of circuits currently used to
provide record services has little effect
on overall cable/satellite use, the few
circuits new providers of those services
are likely to use initially will have an
even smaller effect on such overall use.

46. New entrants providing U.S.-CEPT
message telephone service can be
expecled to use more circuits than new
providers of record services.
Neverthless, it is likely that the new
IMTS providers will initially use few
circuits compared to the number used by
ATAT for that service. Thus, these new
entrants are also likely to have little
effect on the overall use of cable and
satellite faciljties in the North Atlantic
Region, We also noted in our NPRM that
the initial use of relatively few circuits
by new message telephone service
providers may require that they have
greater flexibility in choosing their
transmission facilities in order to permit
them to handle technical considerations
such as avoiding double satellite hops.
We believe that this exemption may
facilitate, within limits, the acquisition
of operating agreements (if foreign
correspondents have facility
preferences) and promote the
development of competition in the
provision of IMTS. In view of the
foregoing, and noting that none of the
parties responding to our NPRM
espoused a contrary view, we find that

'® International Competitive Carrier Policies, CC
Docket No. #3-107, Notice of Proposed Rulemaking,
FCC 85-177 (released April 18, 1935).

no circuit distribution guidelines should ,

be imposed on circuits used by new
entrants for any U.S.-CEPT service,
including message telephone service.

C. Circuits Used for the Provision of
U.S.-CEPT Message Telephone Service
by All Carriers Other than ATsT

47. None of the respondents to our
NPRM advocated that U.S.-CEPT
message telephone circuits of carriers
other than AT&T be subjected to loading
restrictions. As of year-end 1984, only a
small number of circuits were used to
provide that service by any carrier other
than AT&T. Consequently, the
distribution of these other carriers' U.S.-
CEPT message telephone circuits will
not have a significant effect on the
overall use of North Atlantic cable and
satellite facilities. Therefore, we adopt
our tentative conclusion that such
circuits should be exempted from
ciricuit distribution restrictions.

D. AT&T's U.S.-CEPT Message
Telephone Circuits

48. Need for and Period of Guidelines.
As was the case with the responses to
our Third Notice of Inquiry, none of the
respondents to our NPRM took the
position that the U.S,-CEPT message
telephone service market is now
sufficiently competitive o warrant our
total removal from circuit distribution
decisions at the end of 1985. That is, the
market is not now sufficiently
competitive to assure that loading
decisions are based on the price and
availability of a particular facility rather
than on some other, non-marketplace
factors. All of the NPRM respondents
recognize that AT&T is the major
provider of U.S.-CEPT message
telephone service. Our analysis
indicates that as of year-end 1984, AT&T
employed approximately 89 percent of
all circuits in service between the U.S.
and CEPT and 99.8 percent of all circuits
used for IMTS between the U.S. and
CEPT. In addition to its marke! position,
ATA&T can be expected to prefer cable
use as a cable manufacturer and as a
rate base regulated carrier. Quite
clearly, it is the distribution of AT&T's
U.S.-CEPT message telephone circuits
which, in large measure, determines the
averall use and availability of the cable
and satellite facilities used lo provide
U.S.-CEPT services, the levels of
revenues of both Comsat and
INTELSAT, and the rates charged by
these entities. This is particularly true
when substantial excess capacity exists.

49. The recent entry of additional
providers of U.S.-CEPT message
telephone service, such as GTE Sprint
and MCI, and the proposed entry of
additional entities such as Comsat, can

be expected to effect a change in the
U.S.-CEPT message telephone market.
AT&T's share of this market may
decline and a viable marketplace
mechanism for the cost-effective
distribution of circuits used for IMTS
may develop. However, it is clear that
these changes will not progress
sufficiently by year-end 1985 to warrant
our removal from decisions concerning
the distribution of AT&T's U.S.-CEPT
message telephone circuits immediately
at that time. Indeed, even AT&T does
not advocate that we remove ourselves
from those decisions until year-end 1889
Consequently, we affirm our tentative
finding that the U.S.-CEPT message
telephone service market is not yet
sufficiently competitive to permit us to
withdraw from decisions concerning the
distribution of AT&T circuits used to
provide that service.

50, AT&T suggests that we not specify
any circuit distribution guideline which
extends beyond 1889. Most other parties
suggest guidelines which would extend
beyond that date. We believe that
establishing a fixed date for the
termination of loading guidelines which
does not take into account the
development of competition in the
provision of IMTS is not in the public
interest. We cannot now be certain that
by year-end 1989 competition in the
provision of U.S,-CEPT message
telephone service will have increased
enough to provide an effective
marketplace mechanism for the cost-
efficient distribution of circuits used for
that service and to offset existing biases
While we do recognize that other
carriers are entering the U.S.-CEPT
message telephone service market, we
also recognize that the pace of
competitive marketplace development is
not fully predictable. The international
telecommunications market is entering a
transition period in which we should
retain the ability to quickly modify
either the methodology or period as
circumstances warrant. It is not
impossible that service and facility
competition in the North Atlantic Region
could develop more rapidly than we
previously anticipated and that such
developments could quicken the
establishment of a marketplace
mechanism for the distribution of
circuits. We therefore will not adopt our
tentative conclusion to utilize a
methodology for six years. We view thal
period as simply being too long. Instead.
we will prescribe a methodology’s use
for three years (1986-1988). Prior to
year-end 1988 we shall review the
development of competition in the
provision of U.8.-CEPT IM‘I_'S and
prescribe appropriate loading
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guidelines, if any, for the post-1888
period. We shall also specifically retain
jurisdiction to review at any time during
the 1966-1991 period, either on our own
motion or on the request of an interested
purty, the circuit distirbution guidelines
we here adopt for all circuits and to

alter those guidelines as the then
existing marketplace conditions
warrant.®® These conditions would
include the development of competition
as well as the effects of regulating
loading on the price of satellite circuits
and on the level and mix of investment
in international facilities.

51. The Balanced Loading
Methodology. As argued by Comsat and
noled by us in our NPRM, adoption of
balanced loading as the basis for circuit
distribution guidelines would continue
lo provide service reliability benefits
such as reducing to a minimum the
number of circuits interrupted upon
fuilure of @ major transmission facility.
It also provides a predictable and
automatic technigue by which to handle
deviations of actual demund from
forecasted traffic levels. Under AT&AT s
most recent forecast of U.S.-CEPT
message lelephone circuits requirements
for the 1986-1991 period, continued use
of the balanced loading methodology as
the basis for circuit distribution-
guidelines would result in
approximately 48.2 percent of all the
additional circuits AT&T requires during
that period being placed on satellite
facilities. For the 1986-1988 period, the
balanced loading methodology would
result in a smaller percent of growth
traffic being placed on satellite facilities,
depending on the exact ready for service
date of TAT-8. We are not persuaded
that guidelines which guarantee Comsat
and INTELSAT approximately one-half
of AT&T's growth circuits provide a
slrong enough incentive for Comsat
vigorously to pursue entry into the U.S.-
CEPT message telephone market or to
tompete for the placement on satellite

As we Indicated in our NPRM, we shall also

1 begin to examine the lacilities requirements
and options available during the 19921865 portion
ol the current planning period and examine the
efleet of various potential circult distributions for
thal period. While we gather the information for
hat process. we will monitor the development of
cmpetition in the provision of 1S .CEPFT message
'*lephone service and the development of &
marketplace mechanism for the cost-effective
dintribation of clrcuite, A variety of factors,
o uding the extent to which effective competition
‘drveiops will determine how much we need 1o
[ivaive ourselves in developing formal guidelines
R the construction of facilities und the distribution
Ot cirouits for the remaining portion of the planning
period. We also recongize that there may be n
paraliel between the development of competition so
i+ 1o establish an effective marketplace mechanism
ur the distribution of circuits and the development
; A competition which we are analyzing in our
{ntwmational Competitive Carsier proceeding

facilities of the circuits used by
providers of that service. We also
believe that the guaranteed placement
on satellite facilities of such a large
percentage of AT&T's U.S.-CEPT
message telephone circuits would not

provide a sufficiently strong incentive to *

INTELSAT to operate and price its
capacity competitively. We also are

- concerned that the nearly equal

distribution of these circuits over the
1986-1991 period would not provide

strong incentives for Comsat, INTELSAT

or AT&T to plan, build and operate
efficient, cost effective facilities for the
post-1691 period. These factors continue
to convince us that continued use of the
balanced loading methodology will not
foster the transition of the U.S.-CEPT
message telephone market from a
regulated environment to one subject to
marketplace forces. Therefore, we affirm
our tentative conclusion that the
balanced loading methodology should
not be adopted as the basis for 1966~
1988 circuit distribution guidelines,

52, The NTIA Cost-Based Circuit
Distribution Method. While NTIA
continues to advocate the use of its cost-
based circuit distribution methodology,
it, like the other parties commenting on
that proposal, now recognizes that the
current state of development of its
proposal does not permit us to adopt it
at this time. Thus, NTIA now proposes
that we adopt the 2 percent guidelines
we tentatively prefer for two years as a
mechanism to permit development of
and transition to the NTIA proposal at
the end of 1987,

53. As we indicated in our NPRM, we
believe that the NTIA proposal could
provide a number of advantages such as
encouraging the development of an
unbiased market for cable and satellite
circuits and resulting in the least-cost
combination of cable and satellite
facilities capable of satisfying demand
for sefvice at adequate levels of service
quality. However, we also retain our
concern that the NTIA proposal is not
fully defined, that it could require a
substantial and continued level of
regulatory intervention in circuit
distribution decisions, and that the
annual recalculation of per circuit
revenue requirements and circuit
distributions called for by this approach
could complicate facilities planning by
the carriers, their correspondents,
Comsat and INTELSAT. We also noted
the lack of support that this proposal
received from our foreign counterparts.

54. Under these circumstances, we
cannot conclude that NTIA's still not
fully defined proposal should be
adopted at either year-end 1985 or year-
end 1987 as the basis for circuit

distributions. The NTIA proposal {or
any other circuit distribution proposal)
could not be adopted until it is fully
defined and evaluated. Since we have
indicated our intention to review the
circuit distribution guidelines for the
post-1988 period, NTIA may have a
further opportunity to develop its
methodology. :

55. The Multi-Tier Circuit Distribution
Proposal. We also conclude that we
should not now adopt a multi-tiered
circuit distribution methodology. While
this methodology does emphasize the -
importance we place on the acqulsition
of operating agreements by additional
U.S, carriers for IMTS, a multi-tier
approach is more complex and would
require more regulatory intervention
than would the 2 percent methodology
for which we expressed a tentative
preference, As we suggested in our
NPRM, and as is recognized by a
number of the commentors, the multi-
tier proposal also requires further
consideration of questions such as those
concerning the treatment to be accorded
message telephone circuits used to
countries with small traffic volumes
which might find interconnection with
multiple U.S, IMTS providers
uneconomical and the definition of
circumstances under which the
provision of message telephone service
to a given country should be deemed
sufficiently competitive to warrant
permitting the higher degree of loading
flexibility for AT&T message telephone
circuits.** We also note that this
proposal received limited support from
U.S. carriers and was opposed by our
carriers' foreign correspondents.

56. While we do not believe that
implementation of a two-tier
methodology would be unduly difficult,
we conclude that a multi-tier
methedology is currently not the best
approach for loading AT&T's U.S.-CEPT
IMTS circuits. We particularly note that
U.S. IMTS providers other than AT&T
have successfully negotiated operating
agreements to provide service to the
largest market (the UK.) and have
obtained operating agreements or are
negotiating agreements with other
administrations [Belgium, Sweden,

£1 As 10 countries with small IMTS traffic
volumes, ut least two options exist, One solution
would be simply to exempt those countries from any
methodology or to move them into the higher tier,
The other solution would be 1o upply the
methodology with no exceptions. The trigger
mechanism could be any one of severak: acquisition
of a certain number of operating sgreemonts; the
scquinition of operating sgreements by certuin
competitors to ATAT; the operation of » certaln
number of percentage of circuits by AT&T's
competitors: or a finding of nondominance for AT&T
in our International Competitive Carriet proceeding.
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Denmark, France, Italy, Spain and
Portugal). Nevertheless, since we will
review our circuit distribution guidelines
before the end 1988, the multi-tiered
circuit distribution proposal may be
studied further.

57. The Phase-In Proposals. We
analyzed in the NPRM the traffic and
revenue impact on both Comsat and
INTELSAT of the various phase-in
methodolegies. We made calculations
for the 1986-1991 period employing
AT&T's proposal as well as 2, 25 and 3
percent annual increases (with a 60 per
cent cap) in flexibility for AT&T and
compared them with calculations
employing balanced loading. Based on
an August 31, 1984 forecast submitted by
ATA&T, we calculated that AT&T's
proposal would permit it to route
approximately 85 per cent of all traffic
growth over cable and that the other
approaches (f.e. 2.0, 2.5 and 3.0 per cent
annual increases with a 60 per cent cap
for the 1986-1991 period) would permit
ATAT to route approximately 67 per
cent of all traffic growth over cable.®? If
demand fell short of the forecast, then
the percentage of growth traffic which
ATA&T could route over cable under any
of these phase-in guidelines would
increase. If demand exceeded the
forecast, then additional growth traffic
would be routed over satellite and cable
facilities. We calculated, making certain
assumptions as to long term rates and
activation dates, the financial impact of
these proposals on both Comsat and
INTELSAT. As compared to balanced
loading, we indicated that Comsat
would receive $90.12 million, $117.99
million, $134.22 million and $218.19
million less revenues under the 2 per
cent, 2.5 per cent, 3.0 per cent and AT&T
proposals, respectively. As compared 1o
balanced loading, INTELSAT would
receive $66.32 million, $86.82 million,
$98.77 million and $180.55 million less
under these same four approaches.??

58. We also evaluated in the NPRM
the competitiveness of the international
IMTS market and the existence of
certain biases. As indicated above, we
tentatively concluded that the provision
of IMTS was not subject lo significant

2% While a cap would equalize the total number of
circuits placed over cable, the different rates at
which the cap was reached would impact satellite
revenues in distinct fashions.

3 Of course, to the extent that Comsat and
INTELSAT have fixed revenue requirements, a
revence shortfall could be purtially or fully offset by
ral2 incroases. To the extent that these figures
represent revenue differences rather than actual
revenue requirement shortfalls, the impact may be
1o slow the rate of rate decreases. Depending on
world-wide traffic growth and loading. INTELSAT
Signatory ownership shares, revenue requirements,
gapital costs and expenses. the rate impact on
either Comsat or INTELSAT could be substantial

competitive forces and that a
marketplace mechanism for the
distribution of circuits did not now exist.
We therefore tentatively concluded in
the NPRM that AT&T's proposal would
be too severe and that permitting AT&T
two per cent annual flexibility for'six
years might better balance the various
financial and competitive factors.

59. AT&T criticizes our analysis in
two respects. First, AT&T asserts that
the method we used to calculate
revenue loss or shortfall assumes all
satellite circuits added in a given year
are activated on the first day of the year.
AT&T argues that this methodology
inflates the effect of the various phase-
in guideline on Comsat's revenues
because the activation of satellite
circuits historically is distributed
throughout the year. AT&T suggests that
we should utilize a methodology which
more closely reflects the usual pattern of
satellite circuit activations.

80. AT&T also argues that the
assumption used in our analysis that
Comsat's tariff rate for satellite voice
circuits will remain at the current level
throughout the 1986-1991 period is
unrealistic. AT&T asserts that rate
reductions by Comsat and INTELSAT
have been the historic pattern and are
made more likely *. . .in the face of the
increasing competition—both from
possible 'private’ and common carrier
cable systems and from competing
satellite systems." Therefore, AT&T
concludes that the assumption that
Comsat rates will remain at current
levels throughout the 1986-1991 inflates
our calculation of the effect on Comsal's
revenues of the various flexibility phase-
in circuit distribution methodologies.

61. While AT&T has employed the
identical methodology it now criticizes
for calculating revenues, we agree that a
methodology which averages circuit
activations over the course of a year
would result in more accurate revenue
calculations.?* However, we cannot
accep! the suggestion that we assume
lower space segment charges for
calculating a revenue differential. First,
AT&T has provided no forecast, loading,
or revenue requirement data supporting
the use of a lower space segment charge,

34 In its attachment 2 of its November 2, 1984
Final Comments in this docket. ATAT scis forth for
the 1986-1009 period its calculation of Comsat's
global satellite voice circuit revenues assuming
continuation of the balanced loading circuit
distribution for the U.S.-CEPT message telephone
circuits, Comsat's giobal revenues for satellite voice
circults assuming adoption of ATAT's proposed
three percent guidelines for U.S-CEPT message
telephone circuits and the yearly difference
between these two revenue calculations, AT&T's
calculations in this case assumad that all satellite
circuits added during a given year are activated on
January 1st

Further, while technology may indeed
drive down construction costs on a per
circuit basis, the revenue requirement
for each circuit used may actually
increase as the expensive INTELSAT VI
series of satellites is procured and the
degree of loading flexibility given to
ATAT increases.?s

62. We have redone the calculations
we performed in our NPRM using the
satellite circuit activation method

‘suggested by AT&T for calculating

revenues but retaining the assumption
that Comsat's tariff rate and
INTELSAT's unit charges for satellite
voice circuits would remain the same
throughout the 1986-1991 period.*®
(Because of inflation that will occur over
this period, holding rates constant does
resull in a price reduction in 1985
dollars.) Using the same traffic forecast
employed fn the NPRM, our calculations
indicale that during the 1986-1991 period
Comsal and INTELSAT, respectively,
would receive approximately $167.19
million and $123.3 million less if the
AT&T 3 percent proposal is adopted
than they would if the balanced loading
methodology was continued. The
equivalent revenue amounts for Comsat
and INTELSAT calculated in our NPRM
were $218.18 million and $160.55 million.
respectively. Performing the same
calculation for the 2 percent guidelines
for which we have expressed our
tentative preference, we find that
Comsat and INTELSAT, respectively,
would receive approximately $67.37
million and $49.58 million less revenues
if the 2 percent guidelines are adopted
compared to the revenues they would
receive if the balanced loading
guidelines were continued. The
equivalent revenue figures as calculated
in our NPRM were approximately $90.12
million and $66.32 million for Comsat
and INTELSAT, respectively.

3. Using the most recent forecast,
which reflects a lower traffic growth
rate, the difference in terms of revenue
between balanced loading and the
various phase-in proposals would

3 Even if ATAT's methodology would route
enough traffic over satollite to permit 8 lowering of
Comszl's per circuit space segment rate, we note
that an even greatar percentage of traffic routed
over satellite would ordinarily lead to even lower
satollite rates. That is, as a rate base regulited
entity with a certain revenue requirement, Comsal's
per circuit space segment rate would generally
increase If fewer satellite circuits are leased and
gonerally decrease if most satellite circults are
leased.

28 Although we have prescribed a mothodology
for only three years (1986-1988), for ease of
comperison with the NPRM and the filings of the
parties our calculations cover both the six years
(1886-1981) of the planning period and the three
years (1586-1982) that the prescribed methodology
will be ntllized.
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decrease. Our calculations disclose that
during the 1986-1991 period Comsat and
INTELSAT, respectively, would receive
approximately $135.71 million and $99.86
million less revenues if the AT&T
proposed 3 percent guidelines were
adopted than they would receive if the
use of the balanced loading

methodology was continued. We
calculate the reduction in revenues from
balanced loading levels which would
occur if the 2 percent guidelines were
adopted as approximately $59.73 million
and $43.95 million for Comsat and
INTELSAT respectively. The details of
these calculations and the distributions
on which they are based, are set forth in
Appendix 1 attached to this Report and
Order.?” These caleulations in short
form, are as follows:

REVENUE REDUCTION TABLE

[Doltars in miona]

| Comsat | intelsat | Comsat | Inteinat
Assuro- | ATAT3 | ATST S |2 percent |2 percent
tors | percent percont plan plan

plan, plan.

NER S218.__..[896% 1890 . |S86
NPFIM but | $167 i $123 1867 .. 1850
o
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e
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64. While these modifications to our
calculations indicate less of a difference
between the balanced loading and
various phase-in approaches, they are
still substantial. For the 1966-1988
period for which we are adopting
guidelines, we now calculate that
adoption of AT&T's 3 percent proposal
would result in approximately $25
million and $18 million less revenues for
Comsat and INTELSAT, respectively,
than these entities would receive if the
balanced loading methodology:
continued to be used. Adoption of the 2
percent guidelines for this three year
period would result in approximately
$14 million and $10 million less revenue
for Comsat and INTELSAT, respectively
than they would receive under balanced
loading guidelines.2® Most importantly,

————

"* As we recognized in footnote 34 of our NPRM.
b number of factors could alter the results of our
revenue analysis, These include changes in AT&T's
traffic forecast, changes in Comsat's or INTELSAT's
rales, and the degroe to which TDMA/DS!
fauipment is used in the provision of ATAT's U.S~
CEFT message telephone service since the tariff and
INTELSAT unit charge is lower for derived circuits
than for FOMA circuits.

** The reduction In Comsal and INTELSAT
fovenues under the ATST 3 percent guidelines and

the above calculations do not alter the
characteristics of the present market.
AT&T continues to be the major user of
all circuits, the major user of circuits for
IMTS and an entity with a clear and .
understandable preference for cable
facilities. Competition in the provision of
IMTS is only now developing and a
marketplace mechanism for the efficient
use of circuitry does not now exist.
Further, Comsat and INTELSAT
continue to rely on AT&T for a
significant portion of their traffic and
revenues, and have relatively fixed
investments and revenue requirements
for the 1986-1991 period. The $135.71
million and $99.86 million reduction in
the revenues Comsat and INTELSAT
would receive under AT&T's proposed 3
percent guidelines, as compared to their
revenues from a balanced loading
distribution, is less than the differential
we calculated in our NPRM using
ATKT's earlier, higher forecast and &

the 2 percent guidelines compared 1o the revenues
these entities would receive under bulanced loading
are less for the three year 1986-1988 period than for
the entire six year 1988-1991 period. The range of
percentsge increase in Comsat's per circait space
segment rovenue requirements is likewise smalier
for the three year 1086-1668 period than for the full
six year 1986-1961 period. This is. of course, to be
expected for s number of reasons. The first, and
most obvious, reason is that where, as here, we
hive three circuit distribution methodologies which
resull in satellite facilities loading which diverges
each year, the effect on satellite circuit providers:
revenues and on the per circuil revenue
requirements for space segment will be less for a
three year period than for the full six year period.
Moreover, since the three year period with which
we are here concerned is the (nitial period of
implementation for new circuit guidelines, it is also
the period during which the AT&T 3 percent
guidelines and the 2 percent guidelines diverge the
least. Consequently, the difference in the effects of
these two methodologles on satellite circult
revonues and per circuil space segment revenus
requirements compared to balanced loading will be
the least during this period.

In addition, the faét that the balanced loading
methodology permits all traffic to be loaded on the
TAT-8 cable entering service in 1968 until that
tranamission path is carrying the seme number of
circuits as existing transmission paths with
available cupacity significantly reduces the
difference in the effect of the ATAT 3 percent
guidelines and the 2 percent guideline on satellite
circuit revenues uod per circuit revenoe
requirements for space segment when compared
with balanced loading. As may be noted from the
table set forth as Appendix 3, the balanced loading
guidelines would permit more circults 1o be placed
on cable facilities during 1988 than either the 2
percent guidelines or ATAT's proposed 3 percent
guidelines. Indeed, at year-end 1988, balanced
loading guidelines would result in the activation of
approximately 56 mare cable circuits than could be
activated under the 2 percant guidelines. However,
this does not mean that adoption of the 2 percent
guidelines will result in less cable use and more
satellite use over the 1986-1968 period. To the
contrary, during this three yeur period the balunced
loading methodology would result in 27.965.5 circuit
years of salellite use while the 2 percent guidelines
and AT&T's 3 percent guidelines would result in
26,897 and 26,043 circuits years of satellite use.
respectively,

different methodology for calculating
satellite activations. Nevertheless, these
figures would be a significant reduction
in the revenues of these entities and
represent reductions greater than those
we found “acceptable” in the NPRM.
Moreover, as Comsat states, the fact
that the lower traffic forecast reduces
the revenue differential between the
balanced loading methodology and
AT&T's proposed 3 percent guidelines
benefits neither Comsat nor INTELSAT.
To the contrary, the revenues these
entities will now receive under any
particular loading methodology will be
less because they will be handling less
traffic. We find that AT&T's proposed
guidelines for the 1986-19891 period,
which would place approximately 82
percent of the additional U.S.-CEPT
message telephone circuits on cable
facilities while placing only 18 percent
of such circuits on satellite facilities,
would apportion too great a percentage
of growth traffic to one medium under
the present market conditions.2?

We reach the same conclusion for the
use of AT&T's proposed guidelines for
the 1986-1988 period as this proposal
would place over seventy percent of
growth traffic on cable facilities,

65. We further conclude that the
approximately $14 million and $10
million reduction in the revenues
Comsat and INTELSAT, respectively,
will receive in the 1986-1988 period
under the 2 percent guidelines compared
to the revenues they would receive
under balanced loading guidelines,
coupled with the adverse revenue
effects of a lower traffic forecast, will
provide a strong incentive for Comsat to
enter the U.S,-CEPT message telephone
market and for INTELSAT and Comsat
to work toward developing a more cost
effective satellite system. However, we
do not believe these revenue reductions
will place undue pressure on Comsat or
INTELSAT rates. Since the 2 percent
guidelines permit AT&T to place up to
63.31 percent of the additional circuits it
projects it will require during the 1986-
1988 period on either cable or satellite
facilities, we believe that these
guidelines provide AT&T with sufficient
flexibility.

66. The calculations in paragraphs 62-
65 assumed a constant INTELSAT -

#* The circuit distribution based on ATAT's
proposed 3 percent guidelines and its earller, higher
traffic forecast would have placed 85 percent of all
growth circuits on cable facilities. In its current
distribution bused on a smaller traffic forecast,
ATAT projects activating 274 and 458 satellite
circuits in 1990 und 1691, respectively, as compared
t0 12 and 15 satellite circuits for these two years
under its previous distribution based on a large
traffic forecast, This modification results in the 18
percent figure.
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utilization charge of $380 per circuit par
manth and a constant bundled Comsat
rate of $1060 per cirouit per manth. The
focus was on quatifying the impact of
various loading methodoelogies on
INTELSAT and Comsat. By holding
rates to carriers and users conslant,
there was, in 2 sense, no impact on
these entities, However, as a rale base
regulated entity with a relatively fixed
investment for the 1986-1891 period. it
may not be appropriate to assume that
Comsal's rates to carriers and users will
not change depending on the loading
methoedology employed. Similarly,
INTELSAT has arelatively fixed
investment for the 1986-1591 periad and
pays its signatories, pursuant to Articles
4 and 8 of the INTELSAT Operating
Agreement, @ return on their
investmants [currently 14 percent). Thus
it also may be inappropriate fo assume
that INTELSAT s utilization charge will
remain constant under all loading
methodologies. We now therefore
consider the impact of the various
loading methodologies on Comsat's
rates and specifically on Comsaf's
unbundled space segment charge.®?
While AT&T's total revenue requirament
and rates may not be measurably
aifected by changes in Comsal’s rates.
users and other carriers will be more
demonstrably impacted and the
development of intermodal competition
could be adversely affected.

67. We conclude from our analysis
that the reduction in the number of
leased satellite circuits resulting from
AT&T's proposal would place a degree
of upward pressure on space segment
rates which is inconsisient with the
public interest.?* We also conclude that,
on balance, a 2 percent per year
approach would not place undoe
pressure on Comsat's space segment
rates. In estimating what Comsat’s
space segment rates would be under the
2 percent, AT&T 3 percent and balanced
loading methodologies proposed in this
docket for the 1986-1981 period we have
employed AT&T's traffic forecast and

18 Wa do no! attempt hire 1o calowlate future
INTELSAT utilization charges.

8t Because INTELSAT will be using either
existing sateliites or satellites which are alrwady
beting procured pursuant to binding contracts o
provide service during the 18986-19%1 period. its
facilities costs are busically fixed for that period.
INTELSAT cun only recover its revenoe
requirements for its fixed investment fram revenues
genemated by circuils used to provide service.
Convequantly, the lower lorecast, by reducing the
number of cirouits ATST and ather carriers will
employ. will plece upward pressure on INTELSAT's
rates, Comsat may experience the same upward
pressure on its rates 10 salisfy its rovenue
requizements. if Comant's rates incresse. than
AT&T's exponnes {specificaliy sateliite leave
charges paid to Comsat) may also increase, exerting
un upwird pressure on ATA&T's rates lo users.

assumed various revenue reguirement
levels. Becavse additional cable systems
and loading proposals are being
considered in the Pacific and Caribbean
planning dockets our analysis has
isolated the space segment capacity
used to provide U.S.-CEPT IMTS and the
revenue requirement which corresponds
1o this capacity. While we recognize that
any analysis which employs what might
be an overly optimistic traffic forecast,
which makes assumptions as to
Comsat's future space segment revenue
requiremants, and which attempls to
estimate a regional rather than & global
space segment rate can be criticized, we
believe that the trends developed by
such an analysis are valid and useful,
We have charted the three loading
methodologies for the 1986-1991 period
with space segment revenue
requirements ranging from 5165 million
to $265 millian.?* We have calculated
that 83.47 percent of Comsat’s total
space segment revenue requirement is
alocated to voice circuit leases (the
remaining 16,53 percent of Comsat's
space segment revenue requirement is
allocated 1o transponder leases and
other services) and that 42.44 percent of
all MTTS voice circuits leased by
Comsat are to AT&T for'US.-CEPT
IMTS. Using these two percentages.
AT&T's forecast and the various
revenue requirements we can derive
Comsat's U.S.-CEPT IMTS circuit rates
for the 1986-1991 period for any loading
methodology.®? It is self evident that
Camsat's space segment rates will
decline the most (or increase the least)
the lower the revenue requirement and
the higher the satellite usage. Similarly,
Comsat's space segment rales will
decline the Jeast (orincrease the most)
the greater the revenue requirement and
the lower the satellite usage.

68. As shown in Table 2 of Appendix
2, our analysis indicates that, as
compared e balanced loading, AT&T's
proposed 3 percent guidelines would
result in per circuit space segment rates
which range far the 1986-1688 period
which range from 6.76 percent to 7.17
percent higher. (For the entire 1986-1991
period this range would be from 13.90 to
15.69 percent higher). As compared 1o

32 The $165 million space segmunt revenue
requirement figure is found ln Comsat's june 5. 1835
\asiff transmittal No. 565. The uppor limit and
numbers in betwoen were desived simply by adding
to Comant's space segment revenae reguirement $10
millian, $15 million.or $20 million per year for the
1986-1091 period. Past investment patierms und our
general knowledge of INTELSAT's future
RO t Id indicate thatitis likely
that Comsat's Investmants and expenses will
generate an annual revenve toquirement within this
range.

23 The full results of these caloulutions as well as
the methodology used are found in Appendix 2.

balanced loading, -our tentatively
preferred 2 percent guidelines would
result in per circuit space segment rates
for the 19861988 period from 3.72
percent to 3.66 percemt higher. {For the
entire 1886-1991 period this range would
be from 5.61 to 8,06 percent higher). Our
analysis also indicates that the balanced
loading and 2 percent circuit distribution
methodelogies produce space segment
per circuit rates which are lower than
the existing space segment charge under
all revenue reguirement agsumptions.
Cn the other hand, if the revenue
requirement increases by $20 million per
year then AT&T's proposal would result
in space segment rale increases each
year within the planning period. Of
course, the rate decrease will be the
greatest under balanced loading and the
least under AT&T's 3 percent guidelines.
69. This analysis tends 1o confirm the
conclustons drawn from our other
analysis that adoption of AT&T s
proposed 3 percent guidelines could
place undue upward pressure on the
rates for satellite circuits, The
approximately 7 percent higher per
gircuit revenue requirements produced
by the AT&T proposal, when compared
to the balanced loading methodalogy,
and the potential that the AT&T
proposed guidelines could actually lead
to higher space segment rates if
Comsat’s actual total space segment
revenue requirements increase to a level
near pur upper limit assumption leads us
to conclude that the AT&T proposal may
hinder rather than foster the
development of intermodal competition
70. In view of the foregoing, we
conclude that AT&T's proposed 3
percent guidelines are too severe and
that the 2 percent guidelines we
tentatively prefer will better balance the
various financial and competitive
factors. Nothing presented in the
comments filed in response lo our
NPRM persuades us that the 2 peroent
guidelines are not the mosl appropriate
of the transitional mechanisms which
we bave examined, Therefare, we
conclude that we should affirm our
tentative conolusions that, using the
cable-satellite distribution of AT&T's
U.S-CEPT message telephone cireuits
existing at the end of 1085 as & base.,
ATAT should be permitted, but not
reguired, to increase the number of ifs
U.S.-CEPT message telephone circuits if
places on either cable or satellite
facilities by 2 percent per year. Because
we have analyzed the traffic, revenuve
and rate implications of the various
proposals over a three year period, we
shall permit AT&T to carry-over, but not
borrow, anused flexibility. Thus, the two
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percent per year guidelines shall be
cumulative, 34

71. Treatment of ATET Circuils Used
For Its 800 Service-Overseas. We agree
with GTE Sprint's contention that
circuits used by AT&T for the provision
of its 800 Service-Overseas should be
subjected to the circuit distribution
guidelines we are here adopling. The
circuits used to provide 800 Service-
Overseas are part of the switched voice
network used by AT&T to provide U.S.-
CEPT message telephone service.
Consequently, the same considerations
should apply to circuits used for both of
these services. Therefore, we conclude
that the circuits used by ATAT to
provide its 800 Service-Overseas should
be subjected to the same circuit
distribution guidelines as its circuits
used for the provision of U.S.-CEPT
message telephone service. Circuits
used by AT&T to provide 800 Service-
Overseas shall therefore be aggregated
with IMTS circuits for loading purposes

E. ARINC Whale Circuit Proposal

72. We need to address one final
issue. In response to the NOI, ARINC
proposed that we explore the possibility
of restructuring the ownership
arrangements for international
submarine cables. (U.S. entities and
foreign correspondents own undivided
half interests in circuits.) ARINC
requested us to change cable ownership
{0 an arrangement where U.S. entities
and their correspondents would each
separately purchase their own whole
circuits (the whole-circuit policy). We
note that ARINC first raised its whole
circuit-ownership argument in
tonnection with our consideration of the
U.S. carriers’ application for
authorization to construct the TAT-8
cable. File No. I-T-C-84-072. ARINC
requested us to condition our grant of
suthority upon the carriers’ agreeing 1o
modify the TAT-8 agreement to require
whole-circuit ownership. We denied
ARINC's request as having been

' Because we are adopting 4 two percen!
methodology for only three years, we need not

.l-lh!'rxs the issue of u 60/30 cap. That is, there will
W no cap

presented too late in the TAT-8
proceeding and suggested that it might
better pursue the question in the
facilities planning process, particularly
the North Atlantic Consultative Process.
See FCC 84-240 para. 51, note 21,

73. In the NPRM, we tentatively
concluded that ARINC's proposal fhat
we require ownership in TAT-8 and
future cables to be on a whole-circuit
basis should not be considered in this
phase of this dockel. We stated that
ARINC's proposal was not germane to
the question of the circuit-distribution
guidelines which should be adopted for
use in the post-1985 period and that
those guidelines would not affect
ARINC's proposal. We indicated that
ARINC's proposal, if adopted, would
effect major changes in the present
structure of international facilities
ownership and in the established
operating relationships between the U.S.
carriers and their overseas
correspondents. We also noted that
ARINC raised its reques! at a meeting of
the North Atlantic Consultative Process
and that is the proper forum in which to
address ARINC's proposal.®®

74. In response to the NPRM, ARINC
reiterated its whole circuit ownership
proposal and argued that this issue
should be resolved in a policy
proceeding rather than in the
consultative process. We affirm our
tentative conclusion that the issue is not
germane to the limited question of
circuit distributions. We will consider
this issue in the subsequent phase of
this docket. See paragraph 50, n. 20.3%

III. Ordering Clauses

75. Accordingly, it is ordered,
pursuant to section 4(i), 4(j), 201-205, 214
and 403 of the Communications Act of

3% The CEPT entities did not sapport this
proposal, expressing satisfuction with existing
ownership arrangements.

** We also note that non-carrier ownership of
submarine cable circuits is tentatively proposed in
our Notice of Proposed Rulemaking in International
Communications Policies Governing Designation of
Recognized Private Operating Agencies, Grant of
IRUs in International Factlities and Assignment of
Data Network Identification Codes, CC Docket No.
83-1230, Notice of Proposed Rulemaking. FCC 85-
369 (released August —, 1865).

1934, as amended, 47 U.S.C. 154(i), 154(j),
201-205, 214, 403 (1976) that the circuit
distribution guidelines for the 1986-1991
period set forth above ARE ADOPTED.

76. Pursuant to Section 605(b) of the
Regulatory Flexibility Act 5 U.S.C. 805, it
is certified, that sections 603 and 604 of
the Act do not apply because the circuit
distribution policies adopted herein is a
rule of particular applicability to the
American Telephone and Telegraph
Company and is, hence, not subject to
the Regulatory Flexibility Act.

77. It is further ordered, that AT&T
shall file by September 20, 1985, a
regional circuit distribution plan for the
1986-1888 period for its U.S.-CEPT
message telephone circuits based upon
its most recent traffic forecast which
complies with the circuit distribution
guidelines set forth herein. The U.S.
TAT-8 co-owners shall also file,
consistent with paragraph 87 of our
TAT-8 order, country-by-country
loading plans for the TAT-8 facility for
1988.77 Each carrier shall further retain
comprehensive information
demonstrating the implementation of its
circuit distribution plan on a country-by-
country basis.*®

78. It is further ordered, that this
rulemaking phase of CC Docket No. 70~
184 is terminated.

79. It is further ordered that the
Secretary of the Commission shall cause
this Second Report and Order to be
published in the Federal Register and
shall mail a copy of this decision to the
Chief for Advocacy of the Small
Business Administration,

Federal Communications Commission.
William J. Tricarico,

Secretary.

BILLING CODE §712-01-M

37 See ATAT et al, FCC 84-240 (released June 8.
1884). This filing will obviate the need for separate
Section 214 applications for circuit activations
consistent with the carriers’ loading plans.
Activations not consistent with the submitted plans
would require separate authorization.

** Such data muy be requested by the
Commission during its consideration of future
loading policies.
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Appendix 2—Analysis of Effect of
Loading Methodologies on
Requirements for Satellite Circuits

Our analysis takes as a slarting point
the approximately $165 million Comsat
projects as its total revenue
requirements for INTELSAT space
segment capacity during the mid-1985 to
mid-1986 period in its Tariff Transmittal
No. 656 filed on June 5, 1885.%° We first
determined the percentage of the $1685
million total space segment revenue
requirements which should be attributed
to the space segment used to provide
international satellite voice circuits to
be 83.47 percent.*® We then isolated the
portion of Comsat's total space segment
revenue requirements attributable to
satellite circuits leased by AT&T to
provide U.S.-CEPT message telephone
service. We found that approximately
42.44 percent of all IMTS voice circuits
leased by Comsat are to AT&T for U.S.-
CEPT IMOTS. Multiplying these two
percentages together we calculated that
35.42 percent of the $165 million total
space segment revenue requirements (or
$58,443,000) should be attributed to
satellite circuits used by AT&T to
provide U.S.-CEPT message telephone
services.*!

2% Qur use of information from this tariff filing
should not be construed as o decision on the merits
of that filing.

40 We derived this percentage by multiplying the
17.523 voice circuits Comsat projects in Tariff
Trunsmittal No. 565 it will have in service at yeaur-
end 1985 by Comsat's current annual charge for the
space segment of a satellite voice circuit ($855 x 12)
and dividing the result by the $185 million total
revenue space segment revenue requirement. This
resulls in 83.47 percent of Comsat’s $165 million
total space segment revenue requirement being
attributed to the provision of satellite voice circuits.

41 In order to isolate the percentage of Comsat's
. total space segment revenue requirements
uttributable to ATAT s use of satellite voice circuits
for the provision of U.S.-CEPT messuge telephone
service, we divided the number of satellite voice
circuits so used by AT&T at the end of 1964 by the
total number of sateliite voice circults Comsat
provided to ull areas of the world at the end of 1986,

In order to determine the effect of the
three loading methodologies on
Comsat's monthly per circuit space
segment rate throughout the 1986-1991
period, we multiplied Comsat's total
space segmenlt revenue requirements for
each year by 85.42 percent and divided
the resuit by the number of satellite
circuits years, AT&T would use under
each methodology and then divided that
annual figure by 12. Because we do not
have detailed projections of Comsat's
total space segment revenue
requirements for any year other than
mid-1985 through mid-1986, we
performed this calculation using a range
of assumed total revenue requirements.
As a lower limit, we assumed that
Comsat's total space segment revenue
requirements would remain fixed at the
$165 million level set forth in Tariff
Transmittal 565 throughout the 1986~
1991 period. As an upper limit, we
assumed that Comsat's total space
segment revenue requirements would
increase at a rate of $20 million per year
from the 1986 level of $165 million. We
also performed the analysis for
assumptions of $10 million and $15
million annual increase in Comsat's
total space segment revenue
requirements. Table 1 displays the total
space segment revenue requirements
investigated for each year during the
1986-1991 period, the satellite circuit-
years used in our calculations for each
of the loading methodologies, and the
resulting Comsat monthly per circuit
revenue requirements derived. Table 2

This calculation indicated that 4244 percent of all
satellite voice circuits used by U.S. curriers at year-
end 1984 were used by ATAT for the provision of
U.S.-CEPT message telephone service, Thus, we
determined that percent of Comsat’s total space
segment revenue requirements attributable to
AT&T's use of satellite circuits to provide US.-
CEPT message telephone service o be:

X = (17,523 x $855 x 12/ 165,000,000) » 4244

X=8M47x 4254

X=3542

displays the Comsat monthly per circuit
space segment rates for each of the
three loading methodologies resulting
from each Comsat total space segment
revenue requirement assumption as well
as the average monthly per circuil
revenue requirement over the six year
period for each of the loading
methodologies.*?

Comsal provided to all areas of the
world at the end of 1986. This
calculation indicated that 42.44 percent
of all satellite voice circuits used by U.S.
carriers at year-end 1984 were used by
ATE&T for the provision of U.S.-CEPT
message telephone service. Thus, we
determined that percent of Comsat’s
total space segment revenue
requirements attributable to AT&T's use
of satellite circuits to provide U.S.-CEPT
message telephone service to be:

X =(17,523 X $655 > 12/165,000,000] = 4244

X=.B347 X 4244

X=.3542
BILLING CODE 6712-01-M

4% Weo wish to emphasize that, while we believe
that this analysis is & valuable indicator of the
trends in per circult revenue requirements adoption
of ench of these circuit distribution methodologles
would produce, the analysis should not be taken as
an accurate predictor of specific per circuit revenue
requirements for satellite circoits in a given year
The lack of specific informution on Comsat's totul
space segmen! revenye requirements for the 1087-
199 period required s to examine a range of
assumplions concerning Comsat’s total space
segment revenue requirements, While we belleve it
is reasonable to assume that Comsat's actual total
space segment revenue requirements are likely to
fall within this range, given factors such as the
timetables for procurement of satellites and the
launch of satellites during this period. it is not likely
that Comsat's total space segment revenue
requirements will vary as linearly as they do under
our assumptions, It must also be noted that oor
analysis isolutes the Comsat's per circult revenue
requirements for U.S-CEPT message telephone
service. This was done in recognition of the
potential that the ongoing planning proceedings for
Pacific and Caribbean/South America facilities
could result in circuit distribution guidelines which
differ from those adopted for the North Atlantic
region, Thus. actual per circuit revenue
requirements in & given year tould vary from those
projected by our analysis,
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DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 542
[Docket No. T85-01; Notice 2]

Procedures for Selection of Covered
Vehicles; Motor Vehicle Theft Law
Enforcement Act of 1984

AGENCY: National Highway Traffic
Safety Administration (NHTSA),
Department of Transportation.

ACTION: Final rule.

SUMMARY: This rule is issued under Title
VI of the Motor Vehicle Information and
Cost Savings Act It sets forth the
procedures to be followed when
determining which passenger motor
vehicle lines introduced on or after
January 1, 1983, are to be covered under
the proposed vehicle theft prevention
standard. That standard would require
the marking of major component parts
on all cars in lines subject to its
requirements. Under these procedures,
the manufacturer will apply the relevant
criteria in preparing its views as to
which of its lines should be selected as
high theft lines for purposes of the theft
prevention standard. The manufacturer
would submit its views lo the agency,
together with the facts it considered and
the supporting rationales for those
views, NHTSA will consider these
submissions and inform the
manufacturer of its agreement with the
manufacturer’s views or of its
preliminary determination that different
lines should be selected. If the
manufacturer does not request
reconsideration of the preliminary
determination, it automatically becomes
the final determination. If the
manufacturer does request
reconsideration, it must provide the
facts and arguments underlying its
objections. NHTSA considers the
request for reconsideration and
promptly issues its final determination.

DATE: This rule is effective on and after
November 1, 1985.

Note~This rule refers to the appendices to
Part 541, which is the proposed vehicla theft
prevention standard, The notice of proposed
rulemaking to establish Part 541 was
published at 50 FR 19728, May 10, 1985.
NHTSA anticipates a final rule for Part 541
will be published before this rule becomes
effective, If that final rule has not been
published by the date this rule is scheduled to
become effective, the agency will publish a
no]lice delaying the effective date for this
rule,

ADDRESS: Any petitions for
reconsideration of this rule must be
received by NHTSA no later than

September 27, 1985, and should be
addressed to: Administrator, NHTSA,
400 Seventh Street, SW., Washington,
D.C. 20590. It is requested, but not
required, that 10 copies be submitted.

FOR FURTHER INFORMATION CONTACT:
Mr. Brian McLaughlin, Office of Market
Incentives, National Highway Traffic
Safety Administration, 400 Seventh
Street, SW,, Washington, D.C. 20590
(202-426-1740).

SUPPLEMENTARY INFORMATION:

The Motor Vehicle Theft Law
Enforcement Act of 1984

The Motor Vehicle Theft Law
Enforcement Act of 1984 (Theft Act)
added Title V1 to the Motor Vehicle
Information and Cost Savings Act (Cost
Savings Act), Title VI requires NHTSA,
by delegation from the Secretary of
Transportation, to promulgate a vehicle
theft prevention standard mandating a
marking system for the major
component parts of high theft lines. To
implement the mandate of the Theft Act,
NHTSA must divide each
manufacturer's fleet of passenger motor
vehicles into different “lines"”. A “line"
is a group of vehicles sold with the same
nameplate, such as Mustang, Camaro, or
Aries. The agency must then select
those lines which are “high theft lines"
and, therefore, subject to the marking
requirements of the theft prevention
standard.

Section 603(a)(1) of the Cost Savings
Act (15 U.S.C. 2023(a)(1)) specifies three
different groups of lines that are
designated as high theft lines for
purposes of the theft prevention
standard. The groupings are as follows:

(1) Existing lines that are determined
on the basis of actual theft data to have
a theft rate exceeding the median theft
rate for all new passenger motor
vehicles in 1983 and 1984 are high theft
lines under the provisions of section
603(a)(1)(A). "Existing lines" are those
lines introduced before January 1, 1983.
(This date is predicated on promulgation
of the final rule establishing the theft
prevention standard in 1985.)

(2) Lines introduced on or after
January 1, 1983, that are likely to have a
theft rate exceeding the median theft
rate are high theft lines under the
provisions of section 603(a)(1)(B).

(3) Lines whose theft rate is or is
likely to be below the median theft rate,
but whose major component parts are
interchangeable with a majority of the
major component parts of a line that is
subject to the theft prevention standard
under section 603(a)(1) (A) or (B), are
high theft lines under the provisions of
section 603(a)(1)(C). However, car lines
whose thefl rate is or is likely to be

below the median theft rate will not be
treated as high theft lines pursuant to
this third grouping if such low thefl or
likely low theft lines account for greater
than 90 percent of total production of all
lines containing such interchangeable
parts, section 603(a)(1)(C) (i) and (ii).

Section 603(a)(3) of the Cost Savings
Act specifies that not more than a total
of 14 of a manufacturer's lines
introduced before the effective date of
the standard can be selected under the
first two groups listed above. The 14 line
total does not include any of these lines
selected as high theft lines under the
third group listed above; i.e., car lines
which have interchangeable parts with
high theft lines.

Section 603(a)(2) of the Cost Savings
Act states that the selection of lines as
high theft lines subject to the
requiremeénts of the theft prevention
standard should be accomplished by
agreement between the manufacturer
and NHTSA, if possible. However, that
section also states that the agency must
unilaterally select the subject lines if no
agreement is reached. In the event that
no agreement is reached between the
agency and the manufacturer, this
section requires NHTS to make the
selections on a preliminary basis and
give the manufacturer an opportunity to
comment on those selections.

The Notice of Proposed Rulemaking

To carry out these statutory
mandates, NHTSA published a notice of
proposed rulemaking (NPRM) at 50 FR
25603, June 20, 1985. That notice
proposed the procedures which the
manufacturers and this agency would
follow in attempting to agree on the
lines to be selected for coverage by the
theft prevention standard for ail lines
introduced after January 1, 1983. The
NPRM stated that the selection of lines
introduced before January 1, 1983, that
have a theft rate exceeding the median
theft rate for all new passenger motor
vehicles in 1983 and 1984 was being
handled in a separate action, A notice
setting forth data on passenger motor
vehicle thefts in 1983 and 1984 for
review and comment was published at
50 FR 18708, May 2, 1985. The agency
will soon publish a notice setting forth
its final version of the 1983 and 1984
theft data. That notice will provide the
basis for selecting high theft lines from
lines introduced before January 1, 1983.
However, the procedures set forth in
this rule will be followed by NHTSA
and the manufacturers in making all
other selections of high theft lines under
the provisions of the Theft Act,

The NPRM also proposed the
procedures that would be followed in
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applying the 14 line limitation set forth
in section 603({a)(3) of the Cost Savings
Act. Finally, the NPRM set forth the
rights manufacturers would have if they
disagreed with the agency’s preliminary
determination that a specific line should
be selected as a high theft line.

It was emphasized that this
ridlemaking action was simply a
procedural adjunct to the theft
prevention standard. This rule does not
set forth any substantive requirements -
or restrictions, nor does it actually select
any car lines as high theft lines. It .
merely sets forth the procedures to be
followed in determining which of a
vehicle manufacturer’s lines will be
subject to the marking requirements of
the theft prevention standard.

The NPRM proposed two sets of
procedures for the selection of high theft
lines, The first set, contained in §§ 542.1,
542.2, and 542.3, would be used to select
the high theft lines from existing lines
and new lines introduced on or after
January 1, 1983, but before the effective
date of the theft prevention standard.
The second set, contained in §§ 542.4
and 542.5, would be used to select the
high theft lines from all new lines
introduced after the effective date of the
standard.

Under each of the proposed
procedures, the manufacturer would
apply the relevant criteria to its
currently produced or planned vehicle
lines, and submit its views and
supporting analysis to NHTSA as to
which of its lines should be selected as
high theft lines, together with the factual
information considered by the
manufacturer in reaching its
conclusions. The agency would then
promptly review the manufacturer's
submissions, determine whether it
agreed or disagreed with the
manufacturer's proposed classification
of its lines, and notify the manufacturer
in writing of the agency's preliminary
determination as to which of its vehicle
lines should be selected as high theft
lines. The manufacturer would have the
right to request agency reconsideration
of any preliminary determination to
which the manufacturer objected. If the
manufacturer did not request
reconsideration of a preliminary
determination, it would automatically
become the agency's final
determination. If the manufacturer did
request a reconsideration of a

reliminary determination, it would
Eave to include all the facts and
arguments underlying its objection to
the agency's preliminary determination.
NHTSA would promptly consider the
facts and arguments and notify the
manufacturer of its final determination.

Should the manufacturer disagree with
the final agency determination,
regardless of whether the manufacturer
has sought reconsideration, it has the
right to seek judicial review of the
agency determination, as specified in
section 610 of the Cost Savings Act (15
U.S.C. 2030).

NHTSA believes that the proposed
procedures were simple,
straightforward, and compatible with
both the timing allowed by the Theft Act
for completing the selection of high theft
lines and the Theft Act's directive that
this selection should be accomplished
by agreement between the manufacturer
and NHTSA if possible. The NPRM was
consciously structured so that the
manufacturers and agency would have
every opportunity to understand the
other's position and agree on the proper
selections.

The NPRM noted that section 803(c) of
the Cost Savings Act (15 U.S.C. 2023(c))
directs NHTSA to, by rule, require each
manufacturer to provide information
necessary to select the high theft lines
and major parts to be covered by the
theft prevention standard. This rule does
not require the manufacturers to provide
any information; it merely sets forth the
procedures to be followed by those
manufacturers which choose to provide
the information and to participate in the
selection process. There are no penalties
imposed for the failure of a
manufacturer to provide the information.
This approach was chosen because
NHTSA then and now anticipates that
the manufacturers will be forthcoming
and cooperative in providing the agency
with the views and supporting analyses
specified in this rule. If; of course, the
agency does not receive or otherwise
obtain the necessary information on
which to base its selections, the agency
will propose changes to this rule to
specifically require such information.

The Comments and Changes to the
Proposed Procedures

Five comments on the NPRM had
been received by the agency as of the
comment closing date and were
considered in developing this final rule.
The commenters were all automobile
manufacturers, and were generall
supportive of the proposed procedures.
However, the comments did raise some
further issues and request some changes
to the proposed procedures. The most
significant issues raised in the
comments are discussed below.

A. General Comments

1. Timing. All of the commenters
noted the tight time frames in the
propose schedules for both the
manufacturers and the agency to

complete necessary steps in the
selection process. The commenters
acknowledged, however, that the tight
time frames were imposed by the Theft
Act and that they would probably be
able to comply with the various dates,
assuming that NHTSA is able to meet
the statutory deadline for publishing the
final rule establishing the theft
prevention standdrd and that there are
no serious disagreements as to the lines
selected for coverage under that
standard.

The agency agrees that the time
frames are very tight, but it cannot
expand them. The agency intends to
meet all the statutory deadlines imposed
by the Theft Act and believes that the
procedures set forth in this rule will
enable the agency, and those
manufacturers which submit the
necessary information, to agree in mos!
cases on those lines which should be
selected for coverage under the theft
prevention standard.

Volkswagen (VW) stated that the
vehicle manufacturers could not make
their submissions under these
procedures until the final theft data
notice had been published. VW stated
that the agency had not yet indicated
which source of theft data was going lo
be used, and repeated its comment to
the theft data notice that there were
errors in some of the figures and that
corrections of those errors would result
in a reshuffling of the order of the
vehicle theft rates. In conclusion, VW
stated that its views as to whether a line
introduced after January 1, 1983, should
be selected as a high theft line "would
likely be influenced by the placement of
its predecessor in the earlier list.”

NHTSA agrees that the classification
of the predecessor line as either a high
or low theft line is an important criterion
in determining whether a new line
should be selected as a likely high thelt
line. That is why this fact was one of the
six criteria proposed in Appendix C of
Part 541 for determining whether a new
line should be selected as a high theft
line. However, it is only one of the six
criteria. VW can prepare its views
applying the other five criteria, and
prepare alternative views on this
criterion. This will ensure that NHTSA
has received VW's views and that those
views reflect VW's belief as to whether
the new line should be selecled as a
likely high theft line, regardless of how
the predecessor line is classified in the
final theft data notice.

VW further stated that it could not
make its submission under this
procedural rule until it could obtain
vehicle recovery information. The
vehicle recovery rate was only proposed

-
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as a criterion for determining whether
new lines should be selected as high
theft lines in § 542.2, That section will
be used to limil, to a total of 14, the
number of lines introduced by an
individual manufacturer before the
effective date of the theft prevention
standard that will be selected for
coverage by the theft prevention
standard. VW does not have more than
14 lines, so this section does not apply to
it. All of the other sections of this
proposed rule will apply to VW, but
none of those sections proposed using
vehicle recovery rate as a criterion for
the selection of a new line as a high
theft line. Accordingly, the agency does
not believe that VW needs vehicle
recovery data to prepare its submission
under this procedural rule.

2. Definition of “Line”. Several of the
commenters disagreed with the agency's
proposal to use the same definition of
line which was set forth in the proposed
vehicle theft standard. General Motors
(GM), Chrysler, and BMW all urged the
agency to define "line” identically to the
way in which that term is defined in 49
CFR Part 585, for the purposes of the
vehicle identification number (VIN). The
proposed- definition of “line" set forth
for these procedures and the theft
prevention standard incorporates the
definition of that term in the Theft Act,
supplemented by interpretive examples
so that the application of the term “line"
under the Theft Act will be as close as
possible to the application of the term
“line” set forth by the Environmental
Protection Agency (EPA) under Title V
of the Cost Savings Act. This approach
was laken because section 603(b)(1)
requires that the theft rate for various
lines be calculated using “the production
volume of all passenger motor vehicles
of that line (as reported to the EPA
under Title'V of this Aat). . ."
(emphasis added). In order to use the
EPA production data, NHTSA must
apply the term “line" in a manner as
similar as is possible to that used by the
EPA under Title V. Hence, the agency is
constrained by Title VI of the Cost
Savings Act from simply applying the
term "line" in precisely the same way as
it has for the purposes of the National
Traffic and Motor Vehicle Safety Act
(the Safety Act), under 49 CFR 365,

However, NHTSA would like to note
that the slightly differing language in the
definitions of “line" for purposes of the
Theft Act and the Safety Act has not
resulted in any mantifacturer’s fleet of
vehicles being grouped into different
sets of “lines" for purposes of the
different Acts. That is, the agency's
grouping of a manufacturer's vehicles
into lines thus far for the purposes of the

Theft Act has been identical to what
that grouping would have been if it were
mude for purposes of the Safety Act.
None of the commenters that urged the
agency lo adopt identical definitions
explained any practical difference
which has resulted from the slightly
differing wording in the two definitions.
Further, the agency does not believe that
a situation will arise where a
manufacturer's vehicles would be
grouped into two different sets of lines
for purposes of the Theft Act and the
Safety Act.

3. Definition of “Interchangeable
Part”. The NPRM proposed that these
procedures would use the same
definition for “interchangeable part™ as
was proposed for the theft prevention
standard. To wit, an interchangeable
part is *'a passenger motor vehicie major
part that is sufficiently similar in size
and shape to a major part of another car
line so that it would be used to replace
the major part on a vehicle in that other
car line, with no modification to the
vehicle other than to the interior or
exterior trim."

GM argued that the proposed
definition was overly inclusive, and
stated that there is no evidence to
suggest that thieves would spend the
time and money to replace all of the
interior trim on a door, for instance, so
that it could be used as a replacement
part for a different car line, Based on
this assertion, GM suggested that the
definition of interchangeable part be
modified to include only those parts that
could be used to replace a major part in
another car line with no modifications
other than to medallions, molding, or
paint,

This final rule does not adopt GM's
suggested change. While conceding that
there is no evidence to establish
conclusively that thieves will make
these modifications, the agency
concludes that the available evidence
strongly suggests that chop shops would
make the modifications. The agency
must, of course, exercise its judgment
based on the available evidence. Police
agency comments have consistently
referred to the growing sophistication
and skill of chop shop operators, which
would certainly indicate that the ability
exists to change the interior trim of a
major part. A chop shop which spent the
time and money to change the interior
trim of a Chevrolet door, for example, so
that it would appear to be an
Oldsmobile door could still make a
substantial profit on that stolen door,
particularly considering the relative
price of a new door compared with the
interior trim for that door, This would

give chop shop operators a motive for
changing the interior trim package.

Congress stated that the Theft Act
was intended to “decrease the ease with
which certain stolen vehicles and their
major parts can be fenced™, H. Rept. 98-
1087, 98th Cong., 2d Sess., at 2 (1984;
hereinafter “H. Rept.") and “to make
theft more risky" especially for chop
shops, H. Rept. at 5, NHTSA must
determine which approach better
effectuates that intent. The approach
suggested by GM simply assumes that
thieves would not make this effort, and
does nothing to make it more risky or
decrease the ease with which that part
could be fenced. The proposed
definition would require the marking of
parts which, with relatively simple and
inexpensive modifications, can be fitted
onto vehicles in high theft lines. Marking
such parts would decrease the ease with
which they could be fenced and make
thefts of those parts more risky. Given
the proliferation of chop shop operations
and the large profits which can be made
in such illegal operations, both of which
were noted in the legislative history of
the Theft Act, the agency has
determined that it would be
inappropriate to adopt the more
restrictive definition of “interchangeable
part" suggested by GM.

4. Annual Updates of the Listing of
Selected Lines, The NPRM indicated
that the list of those lines which have
been selected as high theft lines would
be updated annually. The listing of those
lines will appear in Appendix A of Part
541, the vehicle theft prevention
standard. Chrysler supported the
proposal, but Ford suggested that the
updating be done every six months, so
that law enforcement agencies would be
up to date on those vehicles which
should be marked. Under the proposed
procedures for selecting high theft lines,
the final selection for new lines
introduced in the 1988 and subsequent
model years will be completed no later
than 13 months before the new lines are
introduced. Thus, no matter when a new
line will be introduced, there will be at
least one annual update published
between the final selection of a new line
as a likely high theft line, and its
introduction. The only time when there
could be a gap would be in the 1987
model year, the first model year in
which vehicles in high theft lines would
be required to be marked. If there is a
time when a line selected as a high theft
line would not be listed as such, the
agency can, of course, publish a special
update to the list. Hence, it does not
appear necessary to make a regular
updating of this list more frequently
than annually,
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Both Ford and GM asked that new
lines not be listed in Appendix A
immediately upon their selection as high
theft lines. Ford asked that the listing be
postponed until the manufacturer has
actually started production of vehicles
in that new line, while CM asked that
the listing be postponed until the
manufacturer has made the vehicle's
nameplate public. NHTSA agrees with
the implicit point made by GM that there
is no reason for the agency to announce
a new line's nameplate before the
manufacturer does so. However, the
Ford suggestion would in almost every
instance mean that NHTSA would be
withholding information long after the
manufacturer itself had made the
information public. and there would no
longer be a reason for withholding such
information. Therefore, the agency will
not publicly disclose the name of new
lines before the manufacturer itself
announces that name. If the
manufacturer chooses to delay that
announcement until the actual start of
production, the agency will not disclose
the nameplate prior to that
announcement. If that line is selected as
a likely high theft line and if vehicles in
that line will be introduced before the
next regularly scheduled annual update
of the listing of new lines selected as
high theft lines will be published,
NHTSA will make a special update to
the listing after the manufacturer's
announcement of the nameplate for the
line.

5. Adequacy of Confidentiality
Procedures. The NPRM specifically
sought comments on the sufficiency of
NHTSA's current procedures for
handling confidential information (49
CFR Part 512) to protect the confidential
information it may receive from the
manufacturers in connection with the
selection process. Chrysler specifically
stated that the procedures in Part 512
are adequate, and GM did likewise, but
with the caveat that no outside
contractors employed by NHTSA should
be given access to information provided
to the agency by manufacturers during
the selection process. The agency will
not use outside contractors for the
selection process, nor does it anticipate
that it will make available to outside
contractors any information obtained
during the selection process. However,
NHTSA cannot state that it will never
make any information obtained during
the selection process available to
outside contractors. If such a disclosure
must be made, NHTSA will follow
appropriate procedures to ensure that
the contractor does not disclose the
information to other parties.

B. Comments on Specific Sections of the
Proposed Rule

1. Section 542.1: Procedures for
selecting pre-standard new lines that
are likely to have high theft rates.

The NPRM proposed that the
manufacturers would apply the criteria
set forth in Appendix C of Part 541 (the
proposed vehicle theft prevention
standard) to each line introduced
between January 1, 1983, and the
effective date. Briefly, the criteria of
Appendix C are:

(a) Price;

(b) Vehicle image;

(¢) Lines with which the line in
question is intended to be competitive;

(d) Line or lines that the new line
replaces; .

{e) Presence or absence of any new
theft prevention devices;

(f) Any available theft data for lines
already introduced.

GM commented that the agency
should adopt some weighting of each of
these criteria, so that the process of
selecting a line as a high theft line would
be more objectively defined. GM did not
suggest how this might be done with the
currently available data. NHTSA agrees
that ideally there would be sufficient
data available so that each of these
criteria could be assigned a certain
number of points and specify that any
line which earned x or more points
would be selected as a high theft line.
Unfortunately, such a system is simply
not possible with the current data. ;

As noted in the NPRM, these
judgments of likely high theft lines are
partially subjective judgments. NHTSA
concurs with GM's statement that
neither price nor vehicle image alone
can be strictly correlated to vehicle theft
rates. However, NHTSA believe that the
six criteria set forth in Appendix €
considered together do form an
objective basis for predicting if a new
line is likely to be a high theft line. If
manufacturers in their submissions
explain their positions in detail and
provide data for each of these criteria,
NHTSA anticipates that the question of
whether a vehicle should or should not
be selected as a high theft line will be
fairly simple to answer in most cases.
The agency intends to give a full
explanation of the bases for its
conclusions to the manufacturer in the
preliminary and final determinations. If
a manufacturer believes that the agency
has acted arbitrarily or purely
subjectively, the manufacturer has a
right to seek judicial review of the
selection)

2. Section 542.2: Procedures for
limiting the selection of pre-standard

lines having or likely to have high theft
rates to 14 lines.

Section 603(a)(3) of the Cost Savings
Act establishes a limit of 14 on the
combined total of lines introduced
before the effective date of the theft
prevention standard that may be
selected for coverage under that
standard because of actual or likely high
theft rates, This proposed section
provided procedures for implementing
that limit.

Under the proposed procedures, each
manufacturer producing a total of more
than 14 lines that either exceed the
median theft rate or are likely to be high
theft lines would evaluate and rank
those lines in accordance with the
extent to which they satisfy the criteria
set forth in Appendix B of Part 541, the
proposed vehicle theft prevention
standard. Those criteria are:

(a) The closeness of the line's theft
rate to the median theft rate;

{b) The approximate production
volume of vehicles in the line during the
next model year;

(¢) The likelihood of significant design
changes to the line; :

(d) The rate at which stolen vehicles
in the line are recovered with all parts
intact;

() The plans for installation of an
original equipment anti-theft device in
the line, which satisfies the
requirements of section 605 of the Cos!
Savings Act; and

(f) The number of other lines having
parts interchangeable with those of that
line and the production volumes of those
lines.

The manufacturer would then submit
its rankings and evaluations to NHTSA.
together with the factual information it
considered in reaching its rankings.

Again in commenting on this proposed
procedure, GM stated that the criteria
should be weighted, and again did not
suggest how this might be done. The
agency’s response is the same as that
made when GM raised this point in
commenting on § 542.1.

GM went on to object strongly to the
agency's proposed inclusion of a
manufacturer’s plans for installing a
satisfactory original equipment anti-
theft device as one of the criteria for
determining which of its lines should be
marked. GM stated that this objection
would particularly apply if such plans
would reduce the chances that that line
would be among those selected as one
of the 14 to be marked. To explain this
objection, GM stated that it believed
that “the statutory option of using an
approved theft deterrent system was
intended to exempt lines which were

i o el e A
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otherwise identified as having to meet
the standard.”

The agency proposed this criterion in
Appendix B of Part 541 because of its
beliel that Congress intended lines with
actual or likely high theft rates to either
be marked, in accordance with the
requirements of the theft prevention
standard, or to be equipped with anti-
thelt devices. However, {urther
examination of this issue has convinced
the agency that its proposed course of
action should not be adopted in a final
ruie.

Under the proposed criterion, a
manufacturer’s plans to install an
original equipment anti-theft device in a
line could have resulted in that line
being excluded from the list of 14 lines
to be marked, Thus, the manufacturer
would have lost the opportunity under
the exemption provision to be permitted
to install such devices instead of
marking the parts of that line, Congress
clearly indicated that it was willing to
give these devices the opportunity to be
proven as effective as parts marking in
deterring vehicles thefts (H. Repl. at 17),
The agency has re-examined the
proposed criterion and détermined that
it would have the inadvertent effect of
denying manufacturers the opportunity
Congress intended. We believe that
GM's reading of the statute belter
effectuates congressional intent and is
therefore adopted. Thus, in order to
provide this opportunity, NHTSA must
permit manufacturers to install such
devices on vehicles in lines which would
otherwise be required to have their
major parts marked.

Accordingly, NHTSA will not
consider plans to install an original
equipment anti-theft device as a factor
militating against the inclusion of that
line in the 14 lines chosen for coverage
by the theft prevention standard.
Further, the final rule setting forth the
theft prevention standard will not list
his criterion in Appendix B.

3. Section 542.3: Procedures for
selection of pre-standard low theft lines
with a majority of major parts
interchangeable with those of o high
theft line.

The NPRM proposed that
manufacturers would submit their views
on whether their lines with theft rates
likely to be below the median theft rate
had a majority of major parts
interchangeable with those of any of the
manufacturer’s high theft lines, together
with the supporting rationales for those
views, NHTSA stated in the NPRM that
'l anlicipated that the statement of
views and supporting rationales would
take the following form. The
manufacturers would submit a listing of
the number and identity of the major

parts which are incorporated in each
line believed by the manufacturer to
have an actual or likely low theft rate,
and which are interchangeable with the
major parts of those of ils lines believed
by the manufacturer to have an actual or
likely high theft rate. The manufacturer
would then calculate whether low theft
lines with a majority of major parts
interchangeable with those of a high
theft line accounted for more than 90
percent of the total production of the
lines with interchangeable parts.

Ford commented that manufacturers
should not be expected to list each of its
car lines with actual or likely low theft
rates and show how many and which of
its major parts are interchangeable with
those on its likely or actual high theft
lines. Instead Ford suggested that the
manufacturers should simply be
expected to list each of the low theft
lines with fewer than eight
interchangeable major parts, identify
those low theft lines with eight or more
interchangeable major parts, and state
whether those latter low theft lines
constituted more or less than 90 percent
of the total production of all lines
containing such interchangeable parts.

NHTSA gave serious thought to
proposing a procedure similar to that
suggested by Ford in its comments.
However, the egency ultimately decided
to propose the more detailed procedures
set forth in the NPRM. The reasoning
was as follows: the manufacturers
would have to make the detailed
analysis set forth in the proposed
procedures to be able to make the
simple statements suggested by Ford.
Hence, the only additional task
associated with the more detailed
procedures would be that of transcribing
the analysis onto paper. This is a
minimal task compared with generating
the analysis. Further, the detailed listing
proposed in the NPRM would help to
facilitate agreements between the
agency and the individual manufacturer.
Both parties would have clearer
understanding of the identity of the
major parts which the other party
believed should or should not be treated
as interchangeable. The manufacturer
would provide its version of this listing
in its submission and the agency would
provide its version in its preliminary
determination. Any disagreement would
therefore be clearly and quickly focused
on particular parts, thereby facilitating
reaching agreement as to whether the
parts really were interchangeable. Since
these more detailed explanations would
facilitate an expeditious reaching of
agreements while imposing only a very
minor burden on the manfacturer, the
agency decided that the more detailed

explanations should be specified in
these procedures.

Ford went on to comment that, if the
agency decided to adopt the proposed
procedures, it should limit the issue of
interchangeability to “"covered major
parts”, which term is defined in section
601(6) of the Cost Savings Act as “any
major part selected . . . for coverage by
the vehicle theft prevention standard
issued under section 602." Ford noted
that the term “major part” as defined in
section 601(7) of the Cost Savings Act
includes both covered major parts (those
which are required to be marked on high
theft lines by the theft prevention
standard) and other major parts, which
will not be required to be marked by the
theft prevention standard.

NHTSA agrees with Ford's comment,
and did not intend to suggest that
manufacturers should provide
interchangeability information on major
parts which are not covered major parts.
To clarify this intent, this final rule has
been changed from the proposed
language lo refer to covered major parts
in both this section and § 542.5.

VW stated that it was not clear if only
the interchangeable parts on low theft
lines had to be marked or all covered
parts, including those which were not
interchangeable with any on the high
theft line had to be marked. VW further
asked if, assuming that all covered parts
had to be marked on certain low theft
lines, the replacement parts for the non-
interchangeable parts had to be marked.

To answer VW's questions, both the
original equipment and replacement
covered major parts must be marked on
those low theft lines that have a
majority of covered major parts
interchangeable with those of a high
theft line, without regard to whether the
particular covered major part is itself
interchangeable. Congress determined
that, although certain vehicles are not
themselves from a high theft line, the
high degree of interchangeability of their
parts with those of a high theft line
would make these otherwise low theft
vehicles likely targets for car thieves. As
likely targets for car thieves, Congress
determined that a// covered major parts
on these vehicles should be marked, not
just those which were inlerchangeable
with the covered major parts of the high
theft line. This will serve as an
additional deterrent to the theft of these
vehicles. To express these
determinations, Congress specified that
vehicles in low theft rate lines with a
majority of covered major parts
interchangeable with those of an actual
or likely high theft line are considered
high theft lines: section 803(a)(1)(C) of
the Cost Savings Acl. Section 802{a)
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specifies that the theft prevention
standard shall require marking of
covered major parts that are installed by
manufacturers in high theft lines and
marking of the major replacement parts
for the covered major parts. These
provisions make clear that a// covered
major parts on lines selected as high
theft lines under section 603 must be
marked. Similarly, a// major
replacement parts for the covered major
parts of high theft lines selected under
section 603 must be marked.

VW also commented on the agency’s
example showing that a manufacturer’s
“b'" line, a low theft line, had a majority
of covered major parts interchangeable
with both the “x" and "'y" lines, which
are both high theft lines. NHTSA stated
in the NPRM preamble that the
manufacturer would have lo determine
if total production of the b line
accounted for more than 90 percent of
the b. x, and y lines combined. VW
stated its understanding that the
manufacturer would have to make two
determinations. First, the manufacturer
would determine if b line production
accounted for more than 90 percent of
the total production of the b and x lines,
and then it would determine if b line
production accounted for more than 90
percent of the total production of the b
and y lines. VW's understanding is
correct. The use of the singular "line" in
section 603(a)(1)(C){ii), when referring to
high theft lines with covered major parts
interchangeable with low theft lines, is
in contrast to the use of the plural
“lines"", when referring to low theft lines
with those interchangeable parts
throughout the rest of section
603(a){1)(C). This shows an intent to
make the determinations in the manner
stated by VW,

Chrysler responded to the agency's
proposed means of determining if
engines and transmissions should be
considered interchangeable between
lines. The NPRM proposed that, if an
engine or transmission is offered as
standard or optional equipment on two
or more lines, the engine or transmission
should be considered interchangeable
among those lines. Chrysler argued that
this position was “an arbitrary
declaration of complete
interchangeability [which] overlooks the
above described relatively complex
modifications and/or related component
installations that would be required to
make these assemblies operable.”
NHTSA agrees that modifications to
such parts as fuel lines, wiring
harnesses, throttie linkages, electronic
engine controls, and emissions controls
might well be necessary to substitute a
different engine or transmission, and

that these modifications are relatively
complex. However, all available
evidence (specifically the transcript of
the public meeting on December 6 and 7,
1984 and agency meetings with police
and insurance organizations) indicates
that chop shops are relatively
sophisticated operations capabie of
making these modifications. In this case.
a few hundred doliars worth of work
would allow these shops to install a
stolen component worth several
thousand dollars. Given this potentially
large profit after performing this work
and the expressed intent of the Theft
Ac! to impede the operations of chop
shops, NHTSA is adopting its proposed
interchangeability criteria for engines
and transmissions as best effectuating
the purposes of the Theft Act.

GM questioned the agency's stated
intent to consult current auto parts data
publications as an aid in determining
interchangeability of parts. Examples of
such publications are “The Hollander",
Auto-Truck Interchange Edition,
Hollander Publishing Co., Inc.,
Minnetonka, Minnesota, and “Mitchell's
Manual”, Cordura Publications, San
Diego, California. GM stated that it
knew of no basis on which to conclude
that these publications would be an
effective reference for use in
determining interchangeability for
purposes of the theft prevention
standard. Further, GM stated that, since
neither the government nor
manufacturers control the content of
these publications, GM was concerned
that they might not be appropriate for
use in connection with the theft
prevention standard.

NHTSA did not state that these
publications would be used as the final
arbiter of whether or not parts are
interchangeable; it stated only that it
would consult these publications. These
publications are used daily by repair
shops to decide which parts can be used
to replace damaged parts. The
credibility of these publications depends
on their designations of
interchangeability being accurate.
NHTSA believes that consulting these
publications as the best available
independent source of
interchangeability is proper for the
purposes of the theft prevention
standard, and hereby announces its
intention to do so.

4. Section 542.4: Procedures for the
Selection of New Lines Introduced On
or After the Effective Date of the
Standard That are Likely to Have High
Theft Rales.

The NPRM proposed that these
procedures would be very similar to
those proposed under § 542.1, except

that the agency would have 90 days to
issue its preliminary determination after
the manufacturer submitted its views
dnd that the manufacturer would have
the right to request a meeting with the
agency to further amplify its views
during this 90 day period. A special
schedule was set out for new lines to be
introduced in the 1987 model year
because of the time constraints. That
special schedule would ensure that final
determinations for all new lines to be
introduced in the 1987 model year would
be made by March 1, 1986,

Both VW and GM stated in their
comments that this section would not
give them enough leadtime although it
would satisfy the statutorily mandated
six months of leadtime. VW stated that
the agency should allow itself only 30
days to consider the manufacturer's
submission before issuing its
preliminary determination. VW's
argument was that if a 30 day period
was sufficient for the purposes of
§§ 542.1, 542.2, and 542.3, it should also
be sufficient for this section and 542.5.
GM stated that it was going to make its
submission for its new line to be
introduced in the 1987 model year
concurrently with its submissions under
§ 542.1, 542.2, and 542.3 by July 24. GM
expressed its hope that this would allow
the agency to issue its preliminary
determinations under this section
concurrently with those under the
previous sections. that is, by August 24.
1985.

The agency has carefully considered
these comments in the context of both
this section and § 542.5. The NPRM
explained the agency's belief that the 90
day period between its receip! of the
manufacturer's submission and its
issuance of a preliminary determination
would facilitate agreements on the
appropriate selections. The increased
opportunity for meetings and detailed
analysis of the manufacturer's
submission by the agency should ensure
that both parties fully understand the
other’s position. That understanding
should, in turn, lead to more agreements
during the selections process.

However, for the 1987 model year, the
agency believes that the need to ensure
adeguate leadtime to the manufacturers
outweighs the interest in facilitating
agreements, Therefore, NHTSA is
amending the proposed procedures to
specify that the agency will issue its
preliminary determination to the
manufacturer no later than 30 days after
receiving the manufacturer’s submission
under this section and § 542.5. This
change will ensure that manufacturers
will have the same leadtime for their
new 1987 lines as they will have for
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their pre-1887 lines. NHTSA would like
to note that it is not changing the date
by which it will provide those
manufacturers who do not make
submissions under this section with the
agency's unilateral preliminary
determinations. The propoesed December
31, 1985 date is adopted in this final rule
for such manufacturers.

In the case of the 1988 and subsequent
model years, NHTSA is adopling the
proposed 90 day period for considering
manufacturer's submissions before
issuing its preliminary determinations,
for the reasons set forth in the NPRM.
There will be no leadtime concern in
these model years because, even
allowing the 90 day period, a final
determination for each new line must be
made 13 months before the new line is
introduced. No manufacturer or any
other commenter to Theft Act
rulemakings has suggested that a 13
month leadtime Is inadequate.

5. Section 542.5: Procedures for
selecting post-standord low theft new
lines with a majority of major parts
interchangeable with those of a high
theft line.

These proposed procedures were very
similar to those set forth in § 542.3, but
with a 90 day period for the agency to
consider the manufacturer’s submission
before issuing a preliminary
determination and with the
manufacturers having the right to
request a meeting during this 99 day
period. The proposed 90 duy period has
been shortened to 30 days for the 1987
model year in this final rule for the
reasons sel forth above in the discussion
of § 542.4, and appropriate reference to
“covered major parts” have been added,
per the explanation in the discussion of
§ 542.3 above. In all other respects, this
rule is adopted as proposed.

GM commented that this section
should be deleted from the procedures,
because this section is “inappropriate at
this time." GM argued that such
provisions should only be added if and
when a relationship is established
between thefts or theft rates and
interchangeability. This comment
ignores the express language of the
Theft Act. Section 603(a)(1)(C) explicitly
designates as high theft lines subject to
the theft prevention standard those lines
introduced after the effective date of the
theft prevention standard with likely
low theft rates, but when have a
majority of covered major parts
interchangeable with those of a line
with actual or likely high theft rates.
Section 603(a)(2) specifies that the
specific lines which are to be subject to
the standard may be selected by
agreement between the manufacturer
and the agency. These provisions

expressly require this agency to have
§ 542.5 in these procedures.

Regulatory Impacls

A. Costs and Benefits to Manufacturers
and Consumers

Because this rulemaking is procedural,
merely facilitating the implementation of
the substantive provision of Part 541, the
agency has determined that this
rulemaking is neither “major” within the
meaning of Executive Order 12291 nor
“significant™ within the meaning of the
Department of Transportation regulatory
policies and procedures. As noted
above, this rule does not require
manufacturers o participate in the
selection process and specifies no
penalties for not doing so. It merely sets
forth the procedures which will be
followed by the agency and may be
followed by the manufacturers during
the selection process. Accordingly, a full
regulatory evaluation has not been
prepared for Part 532. A full regulatory
evaluation was prepared for the
proposed theft prevention standard in
Part 541. NHTSA believes that the
rulemaking does not affect the impacts
described in the Part 541 preliminary
regulatory evaluation.

B. Small Business Impacts

The agency also has considered the
elfects of this rulemaking action under
the Regulatory Flexibility Act. Since the
rule is procedural and does not impose
any substantive requirements, [ hereby
certify that this rule will not have a
significant economic impact on a
substantial number of small entities.
Accordingly, no regulatory flexibility
analysis has been prepared.

C. Environmentol Impacts

In accordance with the National
Environmental Policy Act of 1969, the
agency has considered the
environmental impacts of this rule and
determined that this rule will not have a
significant impact on the quality of the
human environment.

D. Paperwork Reduction Act

The procedures in this rule for
manufacturers to submit their views and
data to NHTSA as a part of the selection
process are considered to be
information collection requirements, as
that term is defined by the Office of
Management and Budget (OMB) in 5
CFR Part 1320. Accordingly, this rule is
being submitted to the OMB for its
approval, pursuant to the requirements
of the Paperwork Reduction Act (44
U.S.C. 3501 ef seq.). A nolice will be
published in the Federal Register when
OMB makes its decision on this request.

List of Subjects in 49 CFR Part 542

Administrative practice and
procedure, National Highway Traffic
Safety Administration, Reporting
requirements.

In consideration of the foregoing, Title
49 of the Code of Federal Regulations is
amended by adding a new Part 542 to
read as follows:

PART 542—PROCEDURES FOR
SELECTING LINES TO BE COVERED
BY THE THEFT PREVENTION
STANDARD

Sec,

5421 Procedures for selecting pre-standard
new lines that are likely to have high
theft rates.

542.2 Procedures for limiting the selection of
pre-standard lines having or likely to
have high theft rates to 14 lines,

5423 Procedures for selecting pre-standard
low theft lines with a majority of major
parts that are interchangeable with those
of a high theft line.

5424 Procedures for selecting post-standard
new lines that are likely to have high
theft rates.

5425 Procedures for selecting post-standard
low theft new lines with a majority of
major parts interchangeable with those
of a high theft line.

Authority: 15 U.S.C. 2021, 2022, and 2023;

delegation of authority at 49 CFR 1.50,

§ 542.1 Procedures for selecting pre-
standard new lines that are likely to have
high thelt rates.

(&) Scope. This section sets forth the
procedures for motor vehicle
manufacturers and NHTSA to follow in
the determination of whether any pre-
standard new lines are lines likely to
have high theft rates.

(b} Application. These procedures
apply lo each manufacturer that has
introduced or will introduce a new line
into commerce in the United States after
January 1, 1983, and before [the effective
date of the standard, 49 CFR Part 541},
and to each of those lines.

(¢) Procedures. (1) Each manufacturer
uses the criteria in Appendix C of Part
541 of this chapter to evaluate each new
line and to identify those lines the
manufacturer believes are likely to have
a thefl rate exceeding the median thefl
rale,

(2) The manufacturer submits its
evaluations and identifications made
under paragraph (c)(1) of this section,
together with the factual information
underlying those evaluations and
identifications, to NHTSA by September
3, 1985,

(3) Within 30 days after its receipt of
the manufacturer's submission under
paragraph (c)(2) of this section, or by
August 24, 1985, whichever is socner,
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the agency considers that submission, if
any, independently evaluates each new
line using the criteria in Appendix C of
Part 541 of this chapter, and, on a
preliminary basis, determines whether
those new lines should or should not be
subject to § 541.5 of this chapter.
NHTSA informs the manufacturer by
letter of the agency's evaluations and
determinations, together with the factual
information considered by the agency in
making them.

(4) The manufacturer may request the
agency to reconsider any of its
preliminary determinations made under
paragraph (¢)(3) of this section. The
. manufacturer must submit its request to
the agency within 30 days of its receip!
of the letter under paragraph (c)(3) of
this section informing it of the agency's
evaluations and preliminary
determinations. The request must
include the facts and arguments
underlying the manufacturer’s
objections to the agency's preliminary
determinations. During this 30 day
period, the manufacturer may also
reques! 8 meeting with the agency to
discuss those objections.

(5) Each of the agency's preliminary
determinations under paragraph (c)(3) of
this section become final on October 15,
1985, unless a request for
reconsideration of it has been received
in accordance with paragraph (c)(4) of
this section. If such a request has been
received, the agency makes its final
determinations by October 24, 1985, and
informs the manufacturer by letter of
those determinations and its response to
the request for reconsideration.

§542.2 Procedures for limiting the
selection of pre-standard lines having or
likely to have high theft rates to 14 lines.

(a) Scope. This section sets forth the
procedures for motor vehicle
manufacturers and the NHTSA to follow
in implementing the 14 line limit
applicable to certain groups of high theft
lines in the initial year of the theft
prevention standard.

(b) Application. These procedures
apply to each manufacturer that
produces more than 14 lines that have
been or will be introduced into
commerce in the United States before
(the effective date of standard, 49 CFR
Part 541) and that have been listed in
Appendix A of Part 541 of this chapter
or have been identified by the
manufacturer or preliminarily
determined by the agency to be high
theft lines under § 542.1, and to each of
those lines.

(c) Procedures. (1) Each manufacturer
evaluates each of its lines in accordance
with the criteria in Appendix B of Part
541 of this chapter and ranks the lines

based on the extent to which they
satisfy those criteria.

(2) Each manufacturer submits its
evaluations and rankings made under
paragraph (c)(1) of this section, together
with the factual information underlying
those evaluations and rankings, to
NHTSA by September 3, 1985.

(3) Within 30 days after its receipt of
the manufacturer's submission under
paragraph (c)(2) of this section, or by
August 24, 1985, whichever is sooner,
the agency considers that submission, if
any, independently evaluates each of
the manufacturer’s lines using the
criteria in Appendix B of Part 541 and,
on a preliminary basis, determines
which 14 lines should be subject to
§ 541.5 of this chapter. NHTSA informs
the manufacturer by letter of the
agency's evaluations and rankings,
together with the factual information
considered by the agency in making
them.

(4) The manufacturer may request the
agency to reconsider its preliminary
ranking under paragraph (c)(3) of this
section of any of the highest 14 ranked
lines. The manufacturer must submit its
request to the agency within 30 days of
its receipt of the letter under paragraph
[c)(3) of this section informing it of the
agency's evaluations and preliminary
rankings. The request must include the
facts and arguments underlying the
manufacturer's objections to the
agency's preliminary rankings. During
this 30 day period, the manufacturer-
may also request a meeting with the
agency to discuss those objections,

(5) Each of the agency’s preliminary
rankings of the 14 highest ranked lines
under paragraph (c)(3) becomes final on
October 15, 1985, unless a reques! for
reconsideration of it has been received
in accordance with paragraph (c)(4) of
this section. If such a request has been
received, the agency makes its final
rankings by October 24, 1985, and
informs the manufacturer by letter of
those rankings and its response to the
request for reconsideration.

§542.3 Procedures for selecting pre-
standard low theft lines with a majority of
major parts that are interchangeable with
those 'of a high theft line.

(a) Scope. This section sets forth the
procedures for motor vehicle
manufacturers and the NHTSA to follow
in the determination of whether any pre-
standard lines with low theft rates have
major parts interchangeable with a
majority of the covered major parts of a
line with an actual or likely high theft
rate. .

(b) Application. These procedures
apply to:

(1) Each manufacturer that produces—

(i) At least one passenger motor
vehicle line that has been or will be
introduced into commerce in the United
States before [the effective date of the
standard, 49 CFR Part 541] and that has
been listed in Appendix A of Part 541 of
this chapter or identified by the
manufacturer or preliminarily
determined by the agency to be a high
theft line under § 542.1, and

(ii) At least one line that has been or
will be introduced into commerce in the
United States before that date and that
is below the median theft rate; and

(2) Each of those sub-median rate
lines.

[c) Procedures. (1) For each of its lines
with a theft rate below the median rate,
each manufacturer identifies how many
and which of the major parts of that line
are interchangeable with the covered
major parts of any other of its lines that
has been listed in Appendix A of Part
541 of this chapter or identified by the
manufacturer or preliminarily
determined by the agency to be a high
theft line under § 542.1.

(2) If the manufacturer concludes that
one or more lines with a sub-median
theft rate has major parts that are
interchangeable with a majority of the
covered major parts of a high theft line,
the manufacturer decides whether all
the vehicles of those lines with sub-
median theft rates and interchangeable
parts account for more than 80 percent
of the total annual production of all of
the manufacturer's lines with those
interchangeable parts.

(3) The manufacturer submits its
identifications and conclusions made
under paragraphs (c) (1) and (2) of this
section, together with the facts and data
underlying those identifications and
conclusions, to NHTSA by September 3,
1985.

(4) Within 30 days after its receipt of
the manufacturer’s submission under
paragraph (c)(3) of this section, or by
August 24, 1985, whichever is sooner,
the agency considers that submission, if
any, and independently makes, on &
preliminary basis, the determinations of
those lines with sub-median theft rates
which should or should not be subject lo

§ 541.5 of this chapter. NHTSA informs
the manufacturer by letter of those
determinations, together with the bases
for the determinations, including the
factual information considered by the
agency.

(5) The manufacturer may request the
agency to reconsider any of its
preliminary determinations made under
paragraph {c)(4) of this section. The
manufacturer must submit its request to
the agency within 30 days of its receipt
of the letter under paragraph (c)(4)
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informing it of the agency's preliminary
determinations. The request must
include the facts and arguments
underlying the manufacturer’s
objections to the agency's preliminary
determinations. During this 30 day
period, the manufacturer may also
request 8 meeting with the agency to
discuss those objections.

(6) Each of the agency's preliminary
determinations under paragraph (c)(4)
becomes final on Oclober 15, 1985,
unless a request for reconsideration of it
has been received in accordance with
paragraph (c)(5) of this section. If such a
request has been received, the agency
makes it final determinations by
Oclober 24, 1985, and informs the
manufacturer by letter of those
determinations and its response to the
request for reconsideration.

§5424 Procedures for selecting post-
standard new lines that are likely to have
high theft rates.

{a) Scope. This section sets forth the
procedures for motor vehicle
manufacturers and NHTSA to follow in
the determination of whether any post-
standard line is likely to have a theft
rate above the median rate.

(b) Application. These procedures
apply to each manufacturer which plans
to introduce a new line into commerce
in the United States on or after [the
effective date of the standard, 49 CFR
Part 541], and to each of those lines.

(c) Procedures. (1) Each manufacturer
uses the criteria in Appendix C of Part
541 of this chapter to evaluate each new
line and to conclude whether the
manufacturer believes that new line is
likely to have a theft rate exceeding the
median theft rate.

(2) The manufacturer submits its
evaluations and conclusions made under
paragraph (c)(1) of this section, together
with the factual information underlying
those evaluations and conclusions, to
the NHTSA not more than 24 months
before the introduction of each new line
and not less than 18 months before that
date for new lines to be introduced in
thé 1988 or subsequent model years. For
new lines to be introduced in the 1987
model year, the manufacturer makes this
submission not later than October 1,
1985. The manufacturer may request a
meeting with the agency during this
period to further explain the bases for
its evaluations and conclusions.

(3) Within 30 days after its receipt of
the manufacturer's submission under
paragraph {c)(2] of this section, or not
later than December 31, 1985, in the case
of new lines introduced in the 1987

model year, and within 90 days after its
receipt of the manufacturer’s submission
under paragraph (a)(2) of this section, or
not later than 15 months before the
introduction of each new line, in the
case of new lines to be introduced in the
1988 or subsequent model years,
whichever is sooner, the agency
considers that submission, if any,
independently evaluates each new line
using the criteria in Appendix C of Part
541 of this chapter and, on a preliminary
basis, determines whether the new line
should or should not be subject to

§ 541.5 of this chapter, NHTSA informs
the manufacturer by letter of the
agency's evaluations and
determinations, together with the factual
information considered by the agency in
making them.

(4) The manufacturer may request the
agency to reconsider any of its
preliminary determinations made under
paragraph (c)(3) of this section. The
manufacturer must submit its request to
the agency within 30 days of its receipt
of the letter under paragraph (c)(3)
informing it of the agency's evaluations
and preliminary determinations. The
request must include the facts and
arguments underlying the
manufacturer's objections to the
agency's preliminary determinations.
Durin? this 30 day period, the
manufacturer may also request a
meeting with the agency to discuss those
objections.

(5) Each of the agency's preliminary
determinations under paragraph (c)(3)
becomes final 45 days after the agency
sends the letter specified in paragraph
(c}(3) unless a requess for
reconsideration of it has been received
in accordance with paragraph (c)(4) of
this section. If such a request has been
received, the agency makes its final
determinations within 30 days of its
receipt of the request for the 1987 madel
year and within 60 days of its receipt of
the request for the 1988 and subsequent
model years. NHTSA informs the
manufacturer by letter of those
determinations and its response to the
request for reconsideration.

§542.5 Procedures for selecting post-
standard, low theft, new lines with a
majority of major parts Interchangeable
with those of a high theft line.

(a) Scope. This section sets forth the
procedures for motor vehicle
manufacturers and the NHTSA to follow
in the determinations of whether any
post-standard lines that will be likely to
have a low theft rate have major parts

interchangeable with a majority of the
covered major parts of a line having or
likely to have a high thefi rate.

(b) Application. These procedures
apply to:

(1) Each manufacturer that produces—

(i) At least one passenger motor
vehicle line that has been or will be
introduced into commerce in the United
States and that has been listed in
Appendix A of Part 541 of this chapter
or has been identified by the
manufacturer or preliminarily or finally
determined by NHTSA to be a high theft
line under § 542.1 or § 542.4, and

(b) At least one line that will be
introduced into commerce in the United
States on or after the [effective date of
the standard, 49 CFR Part 541] and that
the manufacturer identifies as likely to
have a theft rate below the median theft
rate; and

(2) Each of those likely sub-median
rate lines.

(c) Procedures. (1) For each new line
that a manufacturer identifies under
Appendix G as likely to have a theft rate
below the median rate, the manufacturer
identifies how many and which of the
major parts of that line will be
interchangeable with the covered major
parts of any other of its lines that has
been listed in Appendix A of Part 541 of
this chapter or identified by the
manufacturer or preliminarily or finally
determined by the agency to be a high
theft line under § 542.1 or § 5424,

(2) If the manufacturer concludes that
a new line with a likely sub-median
theft rate will have major parts that are
interchangeable with a majority of the
covered major parts of a high theft line,
the manufacturer determines whether all
the vehicles of those lines with likely
sub-median theft rates and
interchangeable parts will account for
more than 90% of the total annual
production of all of the manufacturer's
lines with those interchangeable parts.

(3) The manufacturer submits its
evaluations and identifications made
under paragraphs (c) (1) and (2) of this
section, together with the factual
information underlying those
evaluations and identifications, to
NHTSA not more than 24 months before
introduction of the new line and not less
than 18 months before that date for new
lines to be introduced in the 1988 or
subsequent model years. For new lines
to be introduced in the 1987 model year,
the manufacturer makes this submission
not later than October 1, 1985, During
this period, the manufacturer may
request a meeting with the agency to
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further explain the bases for its
evaluations and conclusions.

(4) Within 30 days after its receipt of
the manufacturer's submission under
paragraph (c)(3) of this section, or not
later than December 31, 1985, in the case
of new lines to be introduced in the 1987
model year, and within 90 days after its
receipt of the manufacturer’s submission
under paragraph (c){2) of this section, or
not later than 15 months before the
introduction of each new line, in the
case of new lines to be introduced in the
1988 or subsequent model years,
whichever is sooner, the agency
considers that submission, if any, and
independently makes, on a preliminary
basis, the determinations of those lines
with likely sub-median theft rates which
should or should not be subject to
§ 541.5 of this chapter. NHTSA informs
the manufacturer by letter of the
agency's preliminary determinations,
together with the factual information
considered by the agency in making
them.

{5) The manufacturer may request the
agency to reconsider any of its
preliminary determinations made under
paragraph (c)(4) of this section. The
manufacturer must submit its request to
the agency within 30 days of its receipt
of the letter under paragraph (c)(4)
informing it of the agency's preliminary
determinations. The request must
include the facts and arguments
underlying the manufacturer's
objections to the agency's preliminary
determinations. During this 30 day
period, the manufacturer may also
request a meeting with the agency to
discuss those objections.

(6) Bach of the agency’s preliminary
determinations made under paragraph
(c)(4) becomes final 45 days after the
agency sends the letter specified in that
paragraph unless a request for
reconsideration of it has been received
in accordance with paragraph (c)(5) of
this section. If such a request has been
received, the agency makes it final
determinations within 30 days of its
receipt of the request for the 1987 model
year and within 60 days of its receipt of
the request for the 1988 and subsequent
model years. NHTSA informs the
manufacturer by letter of those
determinations and its response to the
request for reconsideration.

Issued on August 21, 1985,
Diane K. Steed,
Administrator.

[FR Doc: 8520445 Filed 8-23-85; 4:30 pm]

BILLING CODE 4910-59-M

DEPARTMENT OF COMMERCE
National Oceanic and Atmospheric
Administration

50 CFR Part 642

[Docket No. 50587-5133]

Coastal Migratory Pelagic Resources
of the Gulf of Mexico and the South
Atlantic

AGENCY: National Marine Fisheries
Service (NMFS), NOAA, Commerce.
AcTION: Final rule.

suMMARY: NOAA issues a final rule to
implement conservation and
managemen! measures as prescribed in
Amendment | (amendment) to the
Fishery Management Plan for Coastal
Migratory Pelagic Resources of the Gulf
of Mexico and the South Atlantic (FMP).
This final rule provides for measures
designed (1) to maintain more
effectively the landings and productivity
of each user group to the maximum
extent possible; (2) to restore the
overfished stock of Gulf king mackerel;
and (3) to prevent overfishing of king
and Spanish mackerel, and cobia. The
intended effect is to rebuild and
maintain all stocks at a maximum
sustainable yield (MSY) level.

EFFECTIVE DATE: Seplember 22, 1985.
ADDRESSES: Copies of the final

supplemental regulatory impact review/ .

regulatory flexibility analysis are
available from Donald W. Geagan,
Southeast Region, National Marine
Fisheries Service, 9450 Koger Boulevard,
St. Petersburg, FL 33702.

FOR FURATHER INFORMATION CONTACT:
Donald W. Geagan, 813-893-3722.
SUPPLEMENTARY INFORMATION: The
Assistant Administrator for Fisheries,
NOAA (Assistant Administrator),
approved the Fishery Management Plan
for Coastal Migratory Pelagic Resources
of the Gulf of Mexico and the South
Atlantic (FMP) on April 1, 1982, and the
Secretary of Commerce (Secretary)
implemented final regulations on
February 4, 1983 (48 FR 5272), under the
authority of the Magnuson Fishery
Conservation and Management Acl, as
amended (Magnuson Act). This final
rule implements the amendment to the
FMP which was prepared jointly by the
Gulf of Mexico and South Atlantic
Fishery Management Councils
(Councils). The FMP manages the
coastal migratory pelagic fishery
throughout the fishery conservation
zone (FCZ) off the South Atlantic
coastal states from the Virginia-North
Carolina border south and through the
Gulf of Mexico to the Texas-Mexico
border. The rule applies only to this
area. The management unit for the FMP

consists of Spanish mackerel, king
mackerel, and cobia. Dolphin, bluefish
(Gulf of Mexico only), little tunny and
cero mackerel are minor species in the
fishery, and data collection
requirements of the FMP apply only to
these seven species. The preamble to
the proposed rulemaking for the
amendment contained a description of
recen! data and analyses which indicate
there are two migratory groups of king
mackerel and that these should be
treated as separate stocks for
management purposes. In addition,
allocations by user groups, quotas, bag
limits, statistical reporting, optimum
yield, and a flexible management system
were discussed in detail. These
discussions are not repeated here.

Comments and Responses

Forty-five comments on the proposed
rule were received from 18 commenters.
Commenters included State marine
resource agencies, commercial fishing
organizations, the Gulf and South
Atlantic Fishery Management Councils,
a recreational fishing organization, and
fishermen.

Inconsistency With National Standards

A recreational fishing organization
stated that the objective of stabilizing
yield at MSY inconsistent with national
standard 1. NOAA does not agree. The
long-term goal of optimum yield is to
achieve MSY as is stated in the
definition of the word "optimum" in the
Magnuson Act (section 3{XVIII)(B)) and
to prevent overfishing, which is the
primary objective of national standard
1. Therefore, no change is made in the
final rule.

The same recreational fishing
organization stated that the rule is
inconsistent with national standard 2
because the best scientific information
available was not used. NOAA does no!
agree. All of the best scientific
information available, including the
catch records identified by the
organization, was factored into the
scientific assessments. Therefore, no
change is made in the {final rule,

This recreational fishing organization
also stated that the rule is iftonsistent
with national standard 4 because of the
differences in catch reduction among
user groups. NOAA does not agree. The
percentage reduction in the commercial
catch is smaller than the recreational
reduction because the Councils took into
account the sale of king mackerel by
recreational fishermen and thus
transferred 2 percent of the recreational
allocation to the commercial quota.
Therefore, no change is made in the
final rule.
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The same recreational fishing
organization stated that the rule
deprives the Secretary of Commerce
from approving or rejecting Council
plans, NOAA does not agree. The
Secretary has delegated authority to the
Regional Director to serve as his
designee therefore the Secretary is not
denied access to the approval process.
In addition, the Regional Director may
not act arbitrarily if he should deem it
appropriate to reject the Council's
recommendations made under § 842.27.
To reject a recommendation, the
Regional Director must find that the
recommendation is inconsistent with the
objectives of the FMP, the Magnuson
Act or other applicable law. Further, the
rejection must be supported in writing.
Paragraph § 642.27(d) has been modified
to clarify this requirement.

Boundaries for King Mackerel Stocks

A commercial fishermen's non-profit
corporation requested that the winter
boundary between the Gulf and Atlantic
king mackerel stocks be moved to the
Volusia/Brevard County, Florida line
and one individual recommended a
move to Cape Canaveral. The Volusia/
Flager County, Florida line was
established based on the best tagging
and stock assessment data available.
NOAA is currently conducting
additional tagging studies to better
determine distribution of the two stocks
of king mackerel. Therefore, NOAA is
implementing the Volusia/Flager
location for the line of separation in the
final rule until new data indicate that
the issue should be readdressed by the
councils.

Quotas and Allocations

A recreational fishing organization
stated that the number of fish killed and
lost by purse seine operations should be
counted against the commercial quota.
NOAA points out that the amendment
establishes a quota for purse seines for
the purpose of studying the impacts. The
study will be completed on April 30,
1886. Once the study results are
available the Councils will readdress
the purse seine issue.

A major fishery organization and a
commercial non-profit corporation
commented that the division of the
commercial quota between Florida
commercial fishermen and Louisiana
commercial fishermen is unfair. A
member of the Florida Marine Fisheries
Commission expressed concern with the
allocation between Louisiana and
Florida fishermen but in general agreed
with it. NOAA shares this concern and
agrees that from a historical perspective
Florida fishermen will suffer a greater
percentage of the reduced catch.

Nevertheless, NOAA believes it is the
Council's prerogative to distribute the
allocations so that one geographical
area does not lake a disproportionate
share of the catch. It should also be
noted that the western geographical
area includes Alabama, Mississippi and
Texas in addition to Louisiana. From the
perspective that Florida will get 69
percent of the allocation and the
western area 31 percent, the allocation
does not appear to be unfair to Florida
fishermen. Therefore, the measure is
implemented in the final rule as
proposed.

A non-profit commercial fishing
corporation expressed concern over the
ratio of recreational and commercial
harvest of king mackeral and requested
that this be monitored. They were
primarily concerned with the sale of
recreationally caught fish which are
counted against the commercial quota,
The harvest of both groups and other
issues will be monitored by NMFS
through the FMP's permit and statistics
programs. Should the monitoring
program indicate the need to readdress
the allocations, they may be modified by
FMP amendment. Therefore, NOAA has
made no change in the final rule.

A recreational fishing organization
stated the rule discriminates against
consumers because the netters will take
such large quantities in a short period of
time that consumers use will be
restricted to frozen products. NOAA
does not agree. Netting occurs primarily
in the winter months on the southeast
coast of Florida. The amendment will
not change this pattern. Best available
data shows that netters take about 44
percent of the commercial catch, yet
only 15 percent goes to the frozen
market. No change is made in the final
rule because there is no evidence that
net catches will increase under this
amendment, thus the amount going to
the freezer should not increase.

The State of Florida commented that
total allowable catch (TAC) for Spanish
mackerel was too high and, along with a
recreational fishing organization,
commented that a recent assessment by
Florida's Department of Natural
Resources shows that the Spanish
mackerel stock is declining. NOAA
concludes that TAC was set based on
the best scientific information available
at the time the amendment was
prepared. Any necessary changes in
TAC based on more recent information
can be made under provisions set forth
in § 642.27 of the rule,

The State of Florida further
commented that the TAC for king
mackerel should be near 11 million
pounds. NOAA does not agree.

Although a TAC of 11 million pounds
would rebuild the stock more quickly,
the Councils chose the higher range
based on lessening the socio-economic
impacts while simultaneously protecting
and rebuilding the stock. Therefore,
TAC is set as proposed.

A recreational fishing organization
stated that enforcement costs are too
low. NOAA's reassessment of the costs
showed they were too low. Revised
estimates are $60,000 if the States adopt
compatible regulations. Without
compatible State regulations, the
regulations would be extremely
expensive to enforce.

Closing of Fishing

One individual recommended a two
year moratorium on commercial and
recreational fishing for king and Spanish
mackerel. Another suggested a five year
moratorium on net fishing. One sport
fishing association and four individuals
recommended eliminating fishing with
gill nets and purse seines along with the
use of spotter planes. The State of
Florida and one commerical fishing
organization sugested the prohibition of
purse seines. The State of Florida also
suggested banning the use of roller rigs
and deep gill nets in the Spanish
mackerel fishery. Two commenters
suggested prohibiting all commerical
fishing for king mackerel. While data
indicate the need for management of the
mackerel stocks, there is no justification
for implementing such severe measures
that would be economically devastating
for the commerical fishing industry or
that would deny recreational fishermen
access to the resource.

Information is being gathered on purse
seines through the use of observers
authorized under the FMP. This study
will terminate in the spring of 1985.
When the study data as well as
information from other studies become
available necessary modification to the
FMP will be considered. However,
because of the lack of justification
NOAA is not implementing the
commenters' recommendations in the
final rule.

Bag Limit

A suggestion was received from one
individual recommending a change of
the king mackerel bag limit of two fish
per person per trip to two fish per
person per day. This requirement was
considered but abandoned since it is
impossible to enforce bag limits on a
daily basis because of the question of
when a fishing day starts or ends.
Therefore, NOAA has made no change
in the “per trip" requirements.
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One commenter expressed concern for
king mackere! caught and released after
a bag limit is taken. He was concerned
with the possible damaging effects of
some types of hooks and caught fish -
being susceptible to predators due to
exhaustion. NOAA is aware of the
potential for these problems. however, it
is also the intent of the measure to
discourage fishermen from continuing to
fish in areas where mackerel are
abundant and/or modify their gear after
they have taken their limit. Therefore,
NOAA has made no change in the final
rule.

One commenter suggested a bag limit
of 5 fish because fishermen were going
to continue fishing after catching 2 fish
and the caught fish would die anyway
due to exhaustion and book damage.
NOAA does not agree with an increase
in bag limits because the best scientific
information available suggests a 2 fish
bag limit is necessary to rebuild the
stock. As previously mentioned the
intent of this measure is to discourage
fishing after the bag limit is reached so
that fish are not unnecessarily killed.
Therefore, the two fish per person per
trip is implemented as proposed.

Equitable Treatment for Commercial
and Recreational Fishermen

One individual questioned whether
restrictions were being implemented for
commercial fishing. The final rule
contains the following measures which
directly affect commercial fishing for
king mackerel: (1) Requirement of a
permit (Gulf only), (2) reporting
requirements, (3) identification
requirements for a vessel, (4) annual
allocations (including a purse seine
quota), and (5) size limits for Spanish
mackerel and cobia. No changes have
been made in these measures in the final
rule as the result of this comment.

A major fishery organization
commented that the variable allocation
formula will guarantee that the
recreational sector will get increasingly
more of future allocations while the
commercial sector will get less.
Conversely, a recreational organization
commented that the future allocation
formula discriminated against
recreational fishermen. NOAA agrees
that the allocation formula does not
provide fair and equitable treatment
among user groups and is therefore
inconsistent with national standard 4.
The formula for modification of future
allocations has been disapproved and
the allocations are fixed in the final rule
for both migratory groups at the ratios
set forth in the amendment for the first
year. Future changes in allocations may
be made only by plan amendment.

A member of the Florida Marine
Fisheries Commission agreed with the
charterboat bag limit. A major fishing
association commented that charterboat
captains will suffer more economic loss
than anyone else, NOAA shares this
concern and agrees that from a
perspective of vessel catches,
charterboat catches will be reduced by
larger percentage than private boats.
However, from a perspective of
individual fishermen, anglers aboard
charterboats are entitled to 3 fish per
trip (excluding captain and crew) which
is an advantage over anglers on private
boats. While this may be viewed as
unfair from the perspective of the
anglers aboard private boats, NOAA
believes this is an appropriate socio-
economic consideration given the
importance of the charterboat industry
to coastal economies. Therefore, this
measure is implemented as proposed.
Fishing Permits

One commenter questioned the
fairness of the requirement that at least
ten percent of an individual’s income
must be from fishing during the
preceding year in order to qualify for a
permit. He was concerned that retired
persons on pensions and/or social
security would be denied a permit
because their income from commercial
fishing would be less than 10 percent of
their total income. The criteria for this
requitement states “that at least 10
percent of his or her earned income
(§ 642.4(b)(8)) was derived from
commercial fishing". The reference to
“earned income" excludes income from
pensions and/or social security in
making the determination of 10 percent.
Therefore NOAA has made no change
to this requirement in the final rule.

One commenter recommended a 2-
vear moratorium on fishing followed by
a requirement for permits for which a
fee would be charged. He suggested
these monies be used for enforcement
purposes. The Magnuson Act prohibits
charging fees for permits in excess of the
administrative costs of issuing the
permit. The $10 charge at § 642.4(e) is
based upon administrative cost
estimates from States that issue and
charge for licenses or permits. Because
of this limitation NOAA may not collect
funds for enforcement purposes, and
therefore no change is made in the final

rule.

The South Atlantic and Gulf of
Mexico Fishery Management Councils
recommended that § 642.4(b)(6) be
revised to state that earned income was
derived from commercial fishing during
the previous calendar year rather than
the 3 preceding years as published in the
proposed rule. NOAA concurs with this

recommendation since the 3-year
requirement was published in error. The
final rule is revised to reflect this
change.

The South Atlantic Fishery
Management Council (SAFMC) stated it
did not approve assessing a fee for any
permit under § 642.4(¢). No change has
been made in the final rule because the
SAFMC approved the amendment which
allows for an administrative fee up to
$10. NMFS, however, does not plan to
charge a fee during the initial years of
the amendment.

Owners or operators of commercial
vessels fishing for Gulf migratory group
king mackere] are required to have
aboard the vessels a permit issued
under § 642.4 during the initial fishing
season for that group (September 22,
1985 through June 30, 1986). Applications
for permits will be accepted by the
Regional Director through November 29,
1985.

Mandatory Reporting

The Texas Parks and Wildlife
Department objected to mandatory
reporting by recreational fishermen. The
mandatory reporting requirements for
private recreational fishing vessels have
been placed in reserve and will not be
implemented until NMFS Southeast
Fisheries Center determines the exact
data requirements and develops a
system to collect the data. Data being
collected by the State of Texas will be
considered in that determination.

Approval/Disapprovel of the
Amendment

A Florida sportsfishing club favored
approval of the amendment with no
changes. A major fishing organization
recommended rejecting the amendment
and implementing emergency
regulations because of discrimination
against commercial fishermen. NOAA
does not agree because, except for the
variable allocation formula which was
disapproved, the amendment contains
measures that are necessary to protect
and rebuild the stock and
simultaneously ensure fair and equitable
treatment for all user groups. Emergency
regulations would be effective for only
90 days with possible extension to 160
days. This would not be sufficient time
to protect adequately the stocks since
the emergency regulations would expire
at the height of the fishing season.
Therefore, NOAA implements the FMP
amendment, with the exception of the
variable allocation program.
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Changes From the Proposed Rule
Section 642.4

Paragraph {a) was revised by adding
the words “unless they will charter only
in the Atlantic migratory group area." to
clarify that a charter vessel which fishes
in an area occupied by the Gulf group
does not qualify for a permit.

In response to the Councils'
recommendation and because of an
error the time period required for
qualifying for a permit is changed from
three years to one year In paragraph
{h)(6)

A new paragraph titled (j) Alteration.
s added.

A new paragraph titled (k)
Heplacement. is added.

Section 642.5

Paragraph (d) Recreational fishing
vessels is reserved in the final rule until
more exact information is required than
is currently obtained under the NMFS
Marine Recreational Fishery Statistics
Survey,

Section 642.7

In the final rule paragraph {13} is
deleted to eliminate duplication with
paragraph (22). Paragraphs (14) throngh
{27) are renumbered {13) through (26).

Section 642.27

In paragraphs (c) and (d) the word
‘regulations” is removed and the words
“draft notice action" inserted for
clarification.

In paragraph (d) the wording “written
reasons will be provided to the Councils
for the rejection and" is inserted
between the words “recommendations,
existing” for clarification.

The allocation formula in the
proposed rule has been disapproved by
NOAA, therefore, paragraph (f)(3) is
deleted from the final rule and former
paragraph (f){4) in renumbered (f)(3).

Section 642.28

In paragraph (a)(1) the words "captain
und" are inserted betweed the words
“vessel crew" in two places for
clarification of FMP intent,

Classification

The Regional Director determined that
the amendment is necessary for the
conservation and management of the
constal migratory pelagic resources of
the Gulf of Mexico and the South
Atlantic, and that it is consistent with
the Magnuson Act and other applicable
law except for the variable allocation
formula.

The Councils prepared a final
supplemental environmental impact
slatement for this amendment that was

filed on August 2, 1985, with the
Environmental Protection Agency.

The NOAA Administrator delermined
that this rule is not a “major rule”
requiring a regulatory impact-analysis
under Executive Order 12261, Summary
published at 50 FR 24244, June 10, 1985.
However, the enforcement costs in the
Summary are revised from the estimate
of $40,000 with comparable State
regulations and $64,000 without such
regulations to 860,000 with State
regulations and being extremely costly
without comparable regulations.

The Councils prepared a final
regulatory flexibility analysis which
describes the effects this rule will have
on small entities. A copy of this analysis
may be obtained from the address listed
above.

This rule contains a collection of
information requirement subject to the
Paperwork Reduction Act (PRA). The
collection of this information, except for
recreational fishermen, has been
approved by the Office of Management
and Budget, OMB control numbers 0648
0097, -0018, and -0159. When mandatory
reporting by selected recreational
fisherman is required, an additional
request will be submitted to OMB.

The Councils determined that this rule
will be implemented in a manner that is
consistent to the maximum extent
practicable with the approved coastal
ZONe many nt programs of North
Carolina, South Carolina, Florida,
Alabama, Mississippi, and Louisiana.
This determination was submitted for
review by the responsible State agencies
under section 307 of the Coastal Zone
Management Acl.

List of Subjects in 50 CFR Part 642

Fisheries, Fishing, Reporting and
recordkeeping requirements.

Dated: August 22, 1885,
Carmen }. Blondin,
Deputy Assistant Administrator For Fisheries
Resource Management, National Marine
Fisheries Services.

For reasons set forth in the preamble,
50 CFR Part 642 is amended as follows:

PART 642—COASTAL MIGRATORY
PELAGIC RESOURCES OF THE GULF
OF MEXICO AND THE SOUTH
ATLANTIC

1. The authority citation for Part 642
continues to read as follows:

Authority: 16 U.S.C. 1801 of seq.

2. In Part 642, the Table of Contents is
amended by revising the headings for
§642.5 from “Recordkeeping and
reporting requirements [Reserved]” to
read “Reporting requirements”, and for
§ 642.6 from “Vessel identification

[Reserved]™ to “Vessel identification™
and by adding under Subpart B three
new section designations to read as
follows:

Subpart B—Management Measures
Sec

642.27 Stock assessment procedures.
642.28 Bug and possession limits.
642.28 Area and time separation.

3. Section 642.2 is amended by adding
the words ", or designee” 1o the end of
the definition for Center Director, by
changing the phase “U.S, harvested fish"
to "U.S.-harvested fish" throughout Part
642, and adding in alphabetical order
the new definitions “Acceptable
biological catch”, “Allocation”, “Charter
Vessel", “Migratory group”, “Species",
“Statistical area”, “Total allowable
catch”, “Total length"”, and “Trip", to
read as follows:

§642.2 Definitions.

Acceptable biological catch (ABC)
means a range of harvest levels
computed from stock assessment
parameters that sets forth the levels of
harvest which can be taken from a stock
or migratory group while maintaining
the stock at or near maximum
sustainable yield. ABC may vary due to
fluctuating recruitment, fluctuating
abundance, and intensity of fishing
efforl.

Allocation means that ion or
percentage of the total allowable catch
of a stock or migratory group of fish
which is allocated to a specific user
group for harvest during a fishing year.
Harvest levels may be limited to an
allocation by specifying harves! quotas
or by specifying nonquota restrictions
such as bag limits, elc.

Charter vessel (includes headboats)
means a boat or vessel whose captain or
operator is licensed by the U.S. Coast
Guard to carry paying passengers and
whose passengers fish for a fee.

Charter vessel crew means those
individuals, Including the licensed :
vessel captain, who receive monetary or
other compensation from the vessel
owner or from the passengers who are
engaged in fishing from the vessel as
anglers,

Migratory group means a group of fish
that may or may not be a separate
genetic stock but which for management
purposes may be treated as a separate
stock. (See Figure 2 and § 642.29 for
geographical and seasonal boundaries

-
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between migratory groups of king
mackerel.)

Species refers to the specific scientific
name for each fish identified under the
t.legnnion of coastal migratory pelagic
fish.

Statistical area means one or more of
the statistical grids depicted in Figure 3.
Total allowable catch (TAC) means

the maximum permissible level of
annual harvest specified for a stock or
migratory group after consideration of
the biological, economic, and social
factors with such level being specified
from within the range of acceptable
biological catch.

Total length means the distance from
the tip of the head to the tip of the tail
{caudal fin) while the fish is laying on its
side normally extended.

Trip means a fishing trip regardless of
number of days duration which begins
with departure from a dock, berth,
beach, seawall, or ramp and which
terminates with return to a dock, berth,
beach, seawall, or ramp.

4. Section 642.4 is revised in its
entirety to read as follows:

§642.4 Permits and fees.

(@) Applicability. Owners or operators
of fishing vessels which fish for Guif
migratory group king mackerel under the
commercial quotas are required to
obtain an annual vessel permit. Owners
or operators of charter vessels and
headboats are excluded from eligibility
for a vessel permit unless they will
charter only in the Atlantic migratory
group area.

(b) Application for permits. An
application for a permit must be
submitted and signed by the owner or
operator of the vessel. The application
must be submitted to the Regional
Director or his designee within 60 days
prior to July 1 of each year. Owners or
operators of newly registered or
documented vessels may submit an
application at any time during a fishing
vear provided it is received by the
Regional Director within 60 days aflter
registration or documentation. In cases
of demonstrated hardship the Regional
Director may accept applications at
other times. Permit applicants mus!
provide the following information:

(1) Name, mailing address including
zip code, and telephone number of the
owner and the operator of the vessel:

(2) Name of vessel;

(3) The vessel's official number:

(4) Home port or principal port of
l4nding, gross tonnage, radio call sign
and length of vessel;

(5) Approximate fish hold capacity of
the vessel;

(6) A sworn statement by the owner or
operator certifying that at least 10
percent of his or her earned income was
derived from commercial fishing during
the preceeding calendar year (January 1
through December 31), and that the
vessel for which the permit is intended
will not be operated as a charter vessel
in an area in which the Gulf migratory
group of king mackerel is occurring; and

(7) Any other information concerning
vessel, gear characteristics and fishing
area requested by the Regional Director.

(c) Proof of certification. The Regional
Director or his designee may require the
applicant to provide documentation
supporting the sworn statement under
paragraph (b)(6) before a permit is
issued or to substantiate why such a
permit should not be revoked under
paragraph (i).

(d) Issuance. The Regional Director or
his designee will issue a permit to the
applicant only during May and June of
each year. The Regional Director will
issue permits to newly registered or
documented vessels, or cases of
demonstrated hardship at other times,
as found at paragraph (b) of this section.
Until the permit is received, fishermen
must comply with the bag limit under
§642.28.

(e) Fees. A fee may be assessed for
any permit issued under this section.
The cost of the permit, if any, will be
posted on the application from and will
be limited to the administrative cost of
issuing the permit which may not exceed
$10.00.

(f) Duration. A permit is valid only for
the duration of the year for which it is
issued (July 1—June 30) unless revoked
or suspended pursuant to Subpart D of
15 CFR Part 904.

(8) Transfer. A permit issued under
this section is not transferable or
assignable except on sale of the vessel
to a new owner. A permit is valid only
for the fishing vessel for which it is
issued. New owners purchasing a
permitted vessel to fish under the Gulf
migratory group quota must comply with
the provisions of paragraph (b) of this
section. The application must be
accompanied by an executed (signed)
bill of sale. New owners who have
purchased a permitted vessel may fish
with the preceeding owner's permit until
a new permit has been issued, but for a
period not to exceed 60 days from date
of purchase.

(h) Display. A permit issued under
this section must be carried aboard the
fishing vessel, and the vessel must be
identified as provided for in § 642.6. The
operator of a fishing vessel must present
the permit for inspection upon request of
an authorized officer.

(i) Sanctions. Subpart D of 15 CFR
Part 904 governs the imposition of
sanctions against a permit issued under
this section.

(j) Alteration. Any permit which is
altered, erased, or mutilated is invalid.

(k) Replacement. Replacement permits
may be issued. An application for a
replacement permit will not be
considered a new application.
(Approved by the Office of Management and
Budget under control number 0648-0097)

5. A new § 642.5 is added to read as
follows:

§642.5 Reporting requirements.

(a) Commercial vessel owners and
operators. Any person who owns or
operates a fishing vessel that fishes for
or lands coastal migratory pelagic fish
for sale, trade, or barter, or that fishes
under a permit required in § 6424, in the
Gulf of Mexico FCZ or South Atlantic
FCZ or in adjoining State waters, and
who is selected to report must provide
the following information regarding any
fishing trip to the Center Director:

(1) Name or official number of vessel:

(2) Poundage of catch of any coastal
migratory pelagic fish as defined by
species;

(3) Depth fished and information
regarding fishing location that is specific
enough to enable the Center Director to
ascertain the statistical area fished (see
Figure 3);

(4) Amount and person to whom sold,
bartered, or traded;

(5) Number, size and type of gear; and

(6) Period (hours or days) of fishing.

(b) Charter vessel owners and
operators. Any person who owns or
operates a charter vessel that fishes for
or lands coastal migratory pelagic fish in
the Gulf of Mexico FCZ or South
Atlantic FCZ or adjoining State waters,
and who is selected to report must
maintain a daily fishing record on forms
provided by the Center Director. These
forms must be submitted to the Center
Director weekly. Information to be
included in the forms must include:

(1) Name or official number of vessel;

(2) Operator’s Coast Guard license
number;

(3) Date of trip:

(4) Number of fishermen on trip;

(5) Area fished;

(6) Fishing methods and type of gear;

(7) Hours fished;

(8) Species targeted: and

(9) Number and estimated weight of
fish caught by species.

(c) Dealers and processors. Qny
person who receives coastal migratory
pelagic fish or parts thereof by way of
purchase, barter, trade, or sale from &
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fishing vessel or person that fishes for,
or lands said fish, or parts thereof in the
Gulf of Mexico FCZ or South Atlantic
FCZ or in adjoining State waters, and
who is selected to report, must provide
the following information to the Center
Director at monthly intervals, or more
frequently if requested, and on forms
provided by the Center Direclor:

(1) Dealers or processors name and
address;

(2) County where fish were landed;

{3) Total poundage of each species
received during that month, or other
requested interval;

{4) Average monthly price paid for
each species; and

(5) Proportion of total poundage
landed by each gear type.

(d) Recreational fishing vessels.
[Reserved]

(¢) Any owner or operator of
commercial, charter, or recreational
vessels, and dealers or processors may
be required upon request to make such
fish or parts thereof available for
inspection by the Center Director for the
collection of additional information or
for inspection by an authorized officer.
[Approved by the Office of Management and
Budget under control numbers 0648-0016 and
0159) -

6. A new § 642.6 is added to read as
follows:

$642.6 Vessel identification.

(1) Official number. Each vessel of the
United States engaged in commercial
fishing for Gulf migratory group king
mackerel under a quota and the permit
specified in § 642.4 must—

(1) Display its official number on the
port and starboard sides of the
deckhouse or hull and on an appropriate
weather deck so as 1o be clearly visible
from enforcement vessels and aircraft.
The official number is the
documentation number issued by the
Coast Guard for documented vessels or
the registration number issued by a
State or the Coast Guard for
undocumented vessels.

{2) The official number must be in
block arabic numerals in contrasting
color to the background.

(3] The official number must be at
least 18 inches in height for fishing
vessels over 65 feet in length and at
least 10 inches in height for all other
vessals,

(4) The official number must be
D'-r:x:;;ncnlly affixed to or painted on the
Vessel,

b} Duties of operator. The operator of
each fishing vessel must—

(1} Keep the official number clearly
legible and in good repair, and

(2) Ensure that no part of the fishing
vessel, its rigging, fishing gear, or any

other material aboard obstructs the
view of the official number from any
enforcement vessel or aircraft.

7. Section 642.7 is amended by
revising the introductory text and
designating it as paragraph (a),
redesignating existing paragraphs {a)
through (m) as (1) through (13), revising
paragraph (6), removing old paragraph
(13), adding new paragraphs (13) through
(26), and adding a new paragraph (b) to
read as follows:

§642.7 Prohibitions,

{a) It is unlawful for any person to do
any of the following:

{6) Fish for king and Spanish mackerel
using a purse seine, except in
compliance with § 642.24 (b) and (c);

(13) Fail to transfer or to display a
permit as provided for in § 642.4 (g) and
(h):
(14) Falsify or fail to report
information required to be submitted by
§ 6424 and § 642.5;

(15) Fail to make fish available for
inspection as required by § 642.5(e);

{16) Falsify or fail to display the
official vessel identification number or
comply with other provisions for vessel
identification as specified in § 642.6;

(17) Purchase, sell, barter, trade, or
accept in trade, king mackerel,
harvested in the FCZ from a specific
migratory group or specific allocation
zone or by purse seine gear, for the
remainder of that fishing year specified
in § 642.20, after the quota for that
migratory group or allocation zone, or
purse seine gear as specified in § 642,21
{a) or (b) has been reached and closure
as specified in § 642.22 has been
invoked (Table 2). (This prohibition does
not apply to trade in king mackerel
harvested, landed and bartered, traded
or sold prior to the closure and held in
cold storage by dealers and processors);

(18) Fish for, retain, or have in
possession in the FCZ aboard a vessel
permitted under §642.4 king mackerel
from a migratory group or allocation
zone after the quota for that migratory
group or allocation zone specified in
§ 642.21(a) has been reached and
closure has been invoked as specified in
§ 642.22 (Table 2);

(19) Fish for king or Spanish mackerel
in the FCZ with purse seines after the
quotas specified in § 642.21 (b) and (d)
have been reached and closure has been
invoked as specified in § 842.22 (Table

2)

(20) Fish for or have in possession
onboard Spanish mackerel in or from
the FCZ or purchase, sell, barter, trade
or accept in trade, Spanish mackerel

after the total allowable catch specified
in § 642.21(c) is reached and closure has
been invoked as specified in § 642.22
(Table 2);

(21) Land, consume at sea, sell, or
have in possession at sea or time of
landing, Guif migratory group king
mackerel harvested from the FCZ in
excess of the bag limits specified in
§ 642,28, except as provided for under
§ 642.21;

(22) Fish for king mackerel from the
Gulf migratory group in the FCZ as
defined in § 642.29 under the quotas
specified in § 642.21(a) without a permit
as specified in § 642.4;

(23) Interfere with, obstruct, delay, or
prevent by any means a lawful
investigation or search in the process of
enforcing this part; {

(24) Interfere with, obstruct, delay, or
prevent in any manner the seizure of
illegally taken coastal migratory pelagic
fish or the final disposition of such
coastal migratory pelagic fish through
the sale of the coastal migratory pelagic
fish;

(25) Land king mackerel from the Gulf
migratory group in other than an
identifiable form as specified in
§ 642.28(b); or

(26) Land Spanish mackerel and cobia
without the head and fins intact as
required by § 642.23(c).

(b) It is unlawful to violate any other
provision of this part, the Magnuson
Act, or any reguletion or permit issued
under the Magnuson Act.

8. Section 642.20 is revised in ils
entirety to read as follows:

§ 64220 Seasons,

Thefishing year for the Gulf migratory
group of king mackerel for the
commercial quota including purse seines
begins at 0001 hours July 1 and ends at
2400 hours on June 30, local time (see
Figure 2), The fishing year for the
Atlantic migratory group of king
mackerel begins at 0001 hours on April 1
and end at 2400 hours on March 31, local
time. The purse seine quotas for king
mackerel begin at 0001 hours on July 1
and end at 2400 hours on June 30, local
time. The fishing year for all other
coastal migratory pelagic fish begins at
0001 hours on January 1 and ends at
2400 hours on December 31, local time
(Table 1).

9. Section 642.21 is revised in its
entirety to read as follows:

§64221 Quotas

(a) Commercial quotas for king
mackerel. The initial commercial
allocation for the Gulf migratory group
of king mackerel is 4.552 million pounds
per fishing year. This allocation is
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divided into quotas as follows: (1) 2.940
million pounds for the eastern allocation
zone; (2) 1.328 million pounds for the
western allocation zone; and (3) 0.284
million pounds for purse seines (see
Figure 2 and paragraph (e) of this
section for description of allocation
zones). The commercial allocation for
the Atlantic migratory group of king
mackerel is 4.382 million pounds per
fishing year. A fish is counted against
the commercial quota or allocation
when it is first sold (Table 2).

(b) Purse seine quota for king
mackerel. The harvest of king mackerel
by purse seines from the Gulf migratory
group is limited to 284,000 pounds each
fishing year. The total harvest of king
mackerel by purse seines from the
Atlantic Ocean is limited to 400,000
pounds each fishing year. King mackerel
harvested by purse seines are counted
in the commercial allocations and
quotas specified in paragraph (a) of this
section (Table 2).

(¢) Spanish mackerel. The TAC of
Spanish mackerel is 27 million pounds
per fishing year in aggregate for all user
groups (Table 2).

(d) Purse seine quota for Spanish
mackerel. The harvest of Spanish
mackerel by purse seines is limited to
300,000 pounds in the Gulf of Mexico
and to 300,000 pounds in the Atlantic
Ocean per fishing year. Spanish
mackerel harvested by purse seines are
included in the TAC specified in
paragraph (c) of this section (Table 2).

(e) Geographic boundaries and
allocation zones. The boundary between
the Gulf of Mexico and the Atlantic
Ocean begins at the intersection of the
outer boundary of the FCZ and 83" W.
longitude, proceeds north to 24°35" N.
latitude (Dry Tortugas), east-to
Marquesas Key, then through the Florida
Keys to the mainland. The boundary
between eastern and western zones
established for commercial allocation of
the Gulf migratory group of king
mackere! is a line beginning at the
boundary between the States of
Alabama and Florida {30°16'53" N,
latitude and 87°31'06” W. longitude) and
running directly south to its intersection
with the outer limit of the FCZ (Figure
2).
10. Section 642.22 is revised in its
entirety to read as follows:

§642.22 Closures.

The Secretary, by publication of a
notice in the Federal Register, will close
the king or Spanish mackerel fishery to
fishing in the FCZ for a particular gear
type, allocation zone, or user group
when the guota for that gear type,
allocation zone, or user group under
§ 842.21 has been reached or is

projected to be reached (Table 2). The
notice of closure for quotas specified
under § 642.21 will also provide notice
that the purchase, barter, trade, and sale
of king or Spanish mackerel taken from
the FCZ after the closure for the
migratory group or allocation zone
affected is prohibited for the remainder
of that fishing year. This prohibition
does not apply to trade in Spanish or
king mackerel harvested, landed, and
bartered, traded or sold prior to the
closure and held in cold storage by
dealers or processors.

11. In § 642.23, paragraphs (a)(1) and
(b) are revised and a new paragraph (c)
is added to read as follows:

§642.23 Size restrictions.

(2) Spanish mackerel—(1) Minimum
size. The minimum size for the
possession of Spanish mackerel in or
taken from the FCZ is 12 inches (fork
length) or 14 inches (total length) for
both recreational or commercial
fisheries, except for the incidental catch
allowance under paragraph (a)(2) of this
section,

(b) Cobia. The minimum size limit for
the possession of cobia in or taken from
the FCZ is 33 inches (fork length) or 37
inches (total length).

(c) All Spanish mackerel and cobia
must be landed with the head and fins
intact.

12. In § 642.24, paragraph (b)(1)(i) is
revised and a new paragraph (c} is
added to read as follows:

§642.24 Vessel, gear, and equipment
limitations.

(b)a)* * *
(i) at least 30 days in advance of the
beginning of the fishing year, or

(c) Purse seine catch allowance and
exclusions. A vessel with a purse seine
abroad will not be considered as fishing
for king or Spanish mackerel for the
purposes of paragraph (b) of this section
and will not be considered in violation
of a purse seine closure affected in
accordance with § 642.22 provided the
catch of king mackerel or Spanish
mackerel does not exceed one or ten
percent, respectively, by weight or
number (whichever is less) of the catch
of all fish abroad the vessel. Such king
and Spanish mackerel must be reported
in accordance with paragraph (b})(3) of
this section and will be counted in the
quotas provided for under § 642.21 and
subject to the probihition on sale
provided for under § 642.22.

13. A new § 642.27 is added to read as
follows:

§642.27 Stock assessment procedures.

{a) The Councils will appoint an
assessment group (Group) that will
assess the condition of each stock of
king and Spanish mackerel in the
management unit on an annual basis.
The Group will present a report of its
assessment and recommendations to the
Councils.

(b) The Councils will consider the
report and recommendations of the
Group and hold public hearings at a
time and place of the Councils’ choosing
to discuss the Group's report. The
Councils will convene an Advisory
Panel and may convene the Scientific
and Statistical Commilttee to provide
advice prior to taking final action. After
receiving public input, Councils will
make findings on the need for changes.

() If changes are needed in MSYs,
TACs, bag limits, quotas, or permits, the
Councils will advise the Regional
Director in writing of their
recommendations, accompanied by the
Group's report, relevant background
material, and public comment. This
report will be submitted each year by
such date as agreed upon by the
Councils.

(d) The Regional Director will review
the Councils' recommendations,
supporting rationale, public comments,
and other relevant information. In the
event the Regional Director rejects the
recommendations, he will provide
written reasons to the Councils for the
rejection and existing regulations will
remain in effect until the issue is
resolved.

(e} If the Regional Director concurs
that the Councils’ recommendations are
consistent with the goals and objectives
of the FMP, the national standards, and
other applicable law, the Regional
Director will recommend that the
Secretary publish notice in the Federal
Register of any preliminary changes
prior to the appropriate fishing year. A
15-day period for public comment will
be afforded. After consideration of
public comments, the Secretary may
publish notice in the Federal Register of
any final changes for that fishing year

(f) Appropriate adjustments which
may be implemented by the Secretary
by notice in the Federal Register are:

(1) Adjustment of the point estimates
of MSY for mackerel within the
following ranges: ‘

(i) King mackerel—21.9 million pounds
to 35.2 million pounds. I

(ii) Spanish mackerel—13.5 million
pounds to 49.1 million pounds.

(2) Setting TACs for each stock or
group of fish which should be managed
separately, as identified in the FMP. Tf:e
TAC may be increased, not to exceed 30



Federal Register / Vol. 50, No. 167 / Wednesday, August 28, 1985 / Rules and Regulations

34847

percent annually when warranted by
new information. Any number of
increases may be made so long as they
do not exceed 30 percent in any one

year and provided that no TAC will
exceed the best point estimate of MSY
by more than ten percent. Downward
adjustments of any percentage are
allowed in order to protect the stock and
prevent overfishing. Reductions or
increases in allocations as a result of
changes in the TAC are to be as
equitable as may be practicable utilizing
similar percentage changes to all
participants in a fishery. (Changes in

bag limit cannot always accommodate
the exact desired level of change.)

(3) Implementing or modifying quotas,
bag limits, or permits as necessary to
limit the catch of each user group to its
allocation.

14, A new § 642.28 is added to read as
follows:

§642.28 Bag and possession limits.

(8) Recreational allocation bag limit.
Persons who fish for king mackerel from
the Gulf migratory group (see Figure 2)
in the FCZ (except those fishing under
the permit and quotas specified in

§ 642.4, § 642.21 and § 642.24(c)) are
limited to the following:

(1) Possessing three (3) king mackerel
per person per trip, excluding the vessel
captain and crew or possessing two (2)
king mackerel per person per trip,
including the vessel captain and crew,
whichever is the greater, when fishing
from a charter vessel.

{2) Possessing two (2) king mackere!
per person per trip when fishing from
other vessels;

(b) All king mackerel from the Gulf
migratory group must be landed in an
identifiable form as to number and
species (with the understanding that
head and tail can be removed).

(¢) After a closure under § 642.22 is
invoked for a migratory group or
allocation zone specified in § 842.21
vessels permitted under § 632.4 may not
fish for Gulf migratory king mackerel
under the bag limit specified under
paragraph (a) of this section nor can
persons fishing under the bag limit sell
their fish.

15. A new § 642,29 is added to read as
follows:

§642.29 Area and time separation.

(8) Summer separation. During the
summer period (April 1 through October
31) the boundary separating the Gulf
and Atlantic migratory groups of king
mackerel is a line extending directly
west from the Monroe/Collier County,
Florida boundary (25" 48' N. latitude) to
the outer limit of the FCZ (Figure 2).

(b) Winter separation. During the
winter period (November 1 through
March 31) the boundary separating the
Gulf and Atlantic migratory groups of
king mackere! is a line extending
directly east from the Volusia/Flagler
County, Florida boundary (29° 25 N.
latitude) to the outer limit of the FCZ
(Figure 2), «

TABLE 1.—FISHING SEASONS FOR COASTAL
MIGRATORY PELAGIC FISH IN THE FCZ

Type Bogine— | Ends—

King machacet '
Gt migratory group ... oocmo.nlaoohun
July 1, | June 30
Atlantic mQralony gFoup .| 0001 hours | 2400 hours
Apre ) Mar. 31
Purse soine quotas ... 0001 hours | 2400 hours
Juty 1 June 30,

Other fish and fishing:

Al othar fishing .| D00 howurs | 2400 hours
J Jan, 4 Oec. 31

TaaLE 2.—KING AND SPANISH MACKEREL QUOTAS AND TOTAL ALLOWABLE CATCH (TAC) FOR WHICH CLOSURES ARE INVOKED FOR SPECIFIC
MIGRATORY GROUPS OR ALLOCATION ZONES OR GEAR TYPES !

Magratory group(s)

Fahing year

Goar Alocaton zone %'

Prohibion on sale and/or catch invoked whoe—

0.300 | When

Sales from migratory group are projected to reach guota.
Sales from
Sales from aflocation 2one are projected to reach quola.
Sales from afiocalion 200 are projeciod to reach quota.
Landings from mgratory group are projected 1o reach quota
wnvhw«vnmmnwmmbmm
When landings are projected 1o reach TAC.

MGraiony Group are projecied 1o reach quota.

are projeciod 1o reach quota.

landngs
oamlwnmmmwmabmm
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Figure 3. Statistical Grids for Reporting the Harvest of Coastal
Migratory Pelagic Fish.
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50 CFR Part 669
|Docket No. 50586-5132)

Shallow-Water Reef Fish Fishery of
Puerto Rico and the U.S. Virgin Islands

AGENCY: National Marine Fisheries
Service (NMFS), NOAA, Commerce.

ACTION: Final rule.

SUMMARY: NOAA issues this final rule
to implement the Fishery Management
Plan for the Shallow-water Reef Fish
Fishery of Puerto Rico and the U.S.
Virgin Islands (FMP). The rule (1)
establishes criteria for the construction
of fish traps; (2) requires owner
identification and marking of gear and
boats; (3) prohibils the hauling of or
tampering with another person’s traps
without the owner's written consent; (4)
prohibits the use of poisons, drugs, other
chemicals, and explosives for the taking
of reef fish; (5) establishes a minimum
size limit on the harvest of yellowtail
snapper and Nassau grouper; and (6)
establishes a closed season for the
taking of Nassau grouper. The intent of
the regulations is to rebuild declining
reef fish species in the fishery and
reduce conflicts among fishermen.
EFFECTIVE DATE: This rule is effective
September 22, 1985, except for § 669.24
{a){1) which becomes effective
September 22, 1986.

ADDRESS: A copy of the combined final
regulatory flexibility analysis/regulatory
impact review may be obtained from
Donald W. Geagan, Southeast Region,
National Marine Fisheries Service
(NMFS), 9450 Koger Boulevard, SL.
Petersburg, Florida 35702.

FOR FURTHER INFORMATION CONTRACT:
Donald W. Geagan, 813-893-3722.
SUPPLEMENTARY INFORMATION: The FMP
wis prepared by the Caribbean Fishery
Management Council {Council), under
the authority of the Magnuson Fishery
Conservation and Management Act, as
amended (Magnuson Act). The proposed
rule to implement the FMP was
published on June 10, 1885 (50 FR 24251)
and comments were invited through July
20, 1985. This fina! rule implements the
FMP.

The preamble to the proposed rule
contained background information on
the fishery, its economic value,
condition of the stocks, and harvesting
practices within the commercial and
recreational sectors. Also discussed in
detail were major problems in the
fishery (i.e., declining catch per unit of
effort by fish traps—the most abundant
gear in the fishery, declines in the
average size of yellowtall snapper and
Nassau grouper in the landings, and
problems associated with ciguatera

poisioning and fragmented jurisdiction
over the stocks involved). These
discussions are not repeated here.

Comments and Responses

A total of six written responses were
received from commercial fishermen,
Although certain of the comments
contained in these responses were in
support of the proposed rule, some
suggested that certain measures should
be even more stringent than proposed.
One commenter indicated that
prohibitions against the use of
explosives and chemicals should apply
to marine waters in general, while
another commenter suggested that
minimum size restrictions should be
applied to all species in the shailow-
water reef fish fishery.

Generally, the prohibition against the
use of drugs, poisons, other chemicals,
und explosives for taking shallow-water
reef fish would also afford protection to
other species that live in association
with the reef community; however,
management measures must be
restricted to the management unit
addressed by the FMP. Regarding the
application of minimum size limitations
to all species in the management unit,
the fishery will be monitored after the
FMP is implemented and appropriate
restrictions will be recommended for
other species when data are supplied
that indicate such actions are
warranted. Comments in opposition to
the proposed regulations are discussed
by category as follows:

1. Size Limits and Seasonal Closures

Three respondents recommended that
alternatives (such as providing training
to pursue deep-water or pelagic fishery
resources or by providing some form of
monetary compensation) be offered to
fishermen to offset the negative
economic impacts they will suffer when
the management program is
implemented—especially the proposed
minimum size limits and seasonal
closures. In that regard, the regulations
provide an incremental approach to the
minimum size limits for yellowtail
snapper and Nassau grouper wherein
the attainment of optimum reproductive
sizes will be phased-in over a period of
years to minimize any social and
economic disruption associeted with
these measures. The FMP thoroughly
evaluated these impacts and estimated
that the minimum size restrictions
coupled with the three-month closed
season for Nassau grouper each year
will result in a net loss of $185,000 the
first year and $80,000 the second year.
After the second year, however, there
will be a gross gain to the fishermen that
will amount to an estimated $5.0 million

over a period of ten years. Moreover,
there are no provisions in the Magnuson
Act that would authorize such
compensation or training programs to
alleviate these short-term impacts
resulting from management.

Another commenter indicated that
undersized fish in traps would die as a
result of pressure changes when traps
are retrieved from deepwater, and since
these fish would be illegal to retain they
would be wasted. While the condition of
fishes taken at the bottom and brought
to the surface undoubtedly will vary
with depth of capture, preliminary
evidence from studies conducted by
NMFS on red snapper indicates a
relatively high rate of survival—89
percent for those taken at a depth of 100
feet, The few fishes that were lost
during those studies were attributed to
hook damage. Although there is no
direct evidence on survival for
yellowtail snapper and Nassau grouper,
it is conceivable that even higher
survival rates may be obtained as most
would be taken by traps rather than
hook-and-line. Hopefully, fishermen
taking large numbers of undersized fish
would shift their effort to areas where
larger fish are more abundant.

One commenter noted that yellowtail
snapper commence reproducing before
they reach eight inches and that the
initial size limit should be smaller.
Although some yellow!ail snapper may
reproduce at a smaller size, data
indicate that optimum production occurs
at twelve inches, Establishing & lower
initial minimum size would only serve to
delay the restoration of the stock along
with the associated economic gains.

Another commenter suggested that the
three-month seasonable closure for
Nassau grouper be reduced to 30 days
per year to lessen the economic impacts
on fishermen. Spawning aggregations of
Nassau grouper occur in the
management area from January through
April of each year and, according to
public testimony, these aggregations
have diminished considerably over
recent years. Prohibiting the retention of
Nassau grouper during three fourths of
the spawning season already represents
a concession of 25 percent but this,
coupled with the incremental size limit.,
is believed to be a reasonable and
prudent approach to stock recovery.
Any fusther shortening of the closed
season would defer the advantages of
the management program and could lead
to the collapse of the Nassau grouper
stock. Therefore, NOAA is implementing
the size limits and seasonable closure as
proposed.

"

s aam ™2 MM O "N D



Federal Register / Vol. 50, No. 167 / Wednesday, August 28, 1985 / Rules and Regulations

34851

2 Habitat

One respondent stressed the
importance of a program for protecting
mangrove habitat which is essential to
the development of numerous
commercial species. NOAA ugrees that
the conservation of mangrove areas is
very important to the development of
commercial fishes and recreational
species as well; however, the
management program implemented by
these regulations is restricted to the
fishery conservation zone.

3. Gear Conflicts

One other commenter indicated that
there is @ problem with the theft of
trups, especially in the Virgin Islands.
The regulations at § 869.22 specify that
traps may be tended or pulled only by
persons aboard the trap owner's vessel,
or from another vessel only if such
vessel has aboard written consent of the
trap owner. This constraint, in
conjunction with vessel and gear
identification requirements, is
implemented to alleviate the trap theft
problem,

Classification

The Regional Director determined that
the FMP is necessary for the
conservation and management of the
shallow-water reef fish fishery of Puerto
Rico and the U.S. Virgin Islands, and
that it is consistent with the Magnuson
Act and other applicable law.

The Council prepared a final
environmental impact statement for this
FMP; a notice of availability was
published on July 19, 1885; 50 FR 29480.

The NOAA Administrator determined
that this rule is not a “major rule”
requiring a regulatory impact analysis
under Executive Order 12201, Summary
published at 50 FR 24251, June 10, 1985.

The General Counsel of the
Department of Commerce certified ta
the Small Business Administration that
this rule will not have a significant
economic impact on a substantial
number of small entities. Summary
published at 50 FR 24251. As a result, a
regulatory flexibility analysis was not
prepared,

This rule contains a collection of
information requirement subject to the
Paperwork Reduction Act. The
collection of this information has been
dpproved by the Office of Management
&%{Budget. OMB Control Number 0648

The Council determined that this rule
does not directly affect the coastal zone
of any State with an approved coastal
Zone management program.

List of Subjects in 50 CFR Part 669

Fisheries, Fishing,

Dated: August 22, 1965,
Carmen J. Blondin,
Deputy Assistant Administrator for Fisheries
Resource Manugement, National Marine
Fisheries Service.

For the reasons set forth in the
preamble, Chapter VI of 50 CFR is
amended by adding a new Part 669 to
read as follows:

PART 669—SHALLOW-WATER REEF
FISH FISHERY OF PUERTO RICO AND
THE U.S. VIRGIN ISLANDS

Subpart A—General Provisions

Sec.

660.1
669.2
669.3

Purpose and scope,

Definitions.

Relationship to other luws

6694 Permits.

660.5 Reporting and recordkeeping
requirements (Reserved).

660.6 Vessel and gear identification.

669.7 Prohibitions.

6608 Fucilitation of enforcement.

660.0 Penalties.

Subpart B—Management Measures
609.20 Fishing year.
66921 Closed seasons.
669,22 Harvest limitations.
669.23 Size limitations.
609.24 CGear limitations. .
668.25 Specifically authorized activities.
Authority: 16 U.S.C. 1801 ef seq.
»

Subpart A—General Provisions

§669.1 Purpose and scope.

{a) The purpose of this part is to
implement the Fishery Management
Plan for the Shallow-water Reef Fish
Fishery of Puerto Rico and the U.S.
Virgin Islands prepared by the
Caribbean Fishery Management Council
under the Magnuson Fishery
Conservation and Management Act, as
amended (Magnuson Act).

(b} This part regulates fishing for
shallow-water reef fish within the
Atlantic Ocean and Caribbean Sea
portions of the fishery conservation
zone (FCZ) adjacent to the State waters
of Puerto Rico and the U.S. Virgin
Islands,

§669.2 Definitions.

In addition to the definitions in the
Magnuson Act, and unless the context
requires otherwise, the terms used in
this part have the following meaning:

Authorized officer means:

(a) Any commissioned, warrant, or
petty officer of the U.S. Coast Guard;

(b) Any special agent of the National
Marine Fisheries Service:

(c) Any officer designated by the head
of any Federal or State agency which

has entered into an agreement with the
Secretary and the Commandant of the
U.S. Coast Guard to enforce the
provisions of the Magnuson Act; or

{d) Any U.S. Coast Guard personnel
accompanying and acting under the
direction of any person described in
paragraph (a) of this definition.

Fish in the shallow-water reef fish
fishery means any of the following
species:

Squirrelfishes—Holocentridoe

Squirrelfish, Holocentrus ascensionis
Longspine squirrelfish, Holocentrus rufus

Groupers—Serranidae

Rock hind, Epinephelus adscensionis
Graysby, Epinephelus cruentatus

Coney, Epinephelus fulvus

Red hind, Epinephelus guttatus

Jewfish, Epinephelus itajora

Nassau grouper, Epinephelus striotus
Yellowfin grouper, Mycteroperca venenosa

Juchks—Carangidae

Yellow Jack, Caranx bartholomaei
Blue runner, Caranx crysos

Horse-eye jack, Caranx latus

Black jack, Caranx lugubris

Bar jack, Caranx ruber
Snappers—lLutjanidae

Mutton snapper, Lutjanus analis
Schoolmaster, Lutjonus apodus
Mangrove snapper, Luljanus griseus
Dog snapper, Lutjanus jocu

Mihogany snapper, Lutjanus mahogani
Lane snapper, Lutjonus synagris
Yellowtail snapper, Ocyurus chrysurus

Grunts—Haemulidoe

Margate, Hoemulon album

Tomtate, Haemulon aurelineatum
French grunt, Haemulon flavolineatum
White grunt, Heemulon plumieri
Bluestriped grunt, Haemulon sciurus

Porgies—Sparidae

Sea bream, Archesargus rhomboidalis
Jolthead porgy, Calamus bajonado
Sheepshead porgy, Calamus peana
Pluma, Calamus pennatula

CGoatfishes—Mullidae

Yellow goatfish, Mulloidichthys martinicus
Spotted goatfish, Pseudupeneus maculatus

Butterflyfishes—Chaetodontidae

Foureye butterflyfish, Chaetodon capistratus
Spotfin butterflyfish, Chaetodon ocellatus
Banded butterfiyfish, Chaetodon striatus

Angelfishes—Pomacanthidae

Queen angelfish, Holacanthus ciliaris
Rock beauty, Holacanthus tricolor
Gray angelfish, Pomacanthus arcuatus
French angelfish, Pomacanthus paru

Wrasses—Labridae

Spanish hogfish, Bodianus rufus
Puddingwife, Halichoeres radiatus
Pearly razorfish, Hemipteronotus novacula




34852 Federal Register / Vol. 50, No. 167 / Wednesday, August 28, 1985 | Rules and Regulations

Hogfish, Lachnolaimus maximus

Parrotfishes—Scaridae

Midnight parrotfish, Scarus coelestinus

Blue parrotfish, Scarus coeruleus

Striped parrotfish, Scarus croicensis
Rainbow parrotfish, Scarus guocamaio
Princess parrotfish, Scarus lueniopterus
Queen parrotfish, Scarus vetula

Redband parrotfish, Sparisoma aurofrenatum
Redtail parrotfish, Sparisoma chrysopterum
Stoplight parrotfish. Sparisoma viride

Surgeonfishes—Acanthruidae

Ocean surgeonfish, Acanthurus bahianus
Doctorfish, Acanthurus chirurgus
Blue tang. Acanthurus coeruleus

Leatherjockets—Balistidae

Queen triggerfish, Balistes vetula

Qcean triggerfish, Canthidermis sufflamen
Black durgon, Melichthys niger

Sargassum triggerfish, Xanthichthys ringens

Boxfishes—Ostraciidae

Spotted truckfish, Lactophrys bicaudalis
Honeycomb cowfish. Lactophrys polygonia
Scrawled cowfish, Lactophrys quadricornis
Trunkfish, Lactophrys trigonus

Smooth trunkfish. Lactophrys triqueter

Fish trop or trap means any trap and
the component parts (including the lines
and buoys) thereof used for taking
finfish, regardless of the construction
material.

Fishery conservation zone (FCZ)
means that area adjacent to the United
States which, except where modified to
accommodate international boundaries,
encompasses all waters from the
seaward boundary of the
Commonwealth of Puerto Rico and the
U.S. Virgin Islands to a line on which
each point is 200 nautical miles from the
baseline from which the territorial sea of
the United States is measured,

Fishing means any activity, other than
scientific research conducted by a
scientific research vessel, which
involves:

(a) The catching, taking or harvesting
of fish;

{b) The attempted catching, taking or
harvesting of fish;

(c) Any other activity which can
reasonably be expected to result in the
catching, taking or harvesting of fish; or

(d) Any operations at sea in support
of, or in preparation for, any activity
described in paragraph (a), (b) or (c) of
this definition.

Fishing vessel means any vessel, boat,
ship, or other craft which is used for,
equipped to be used for, or of a type
which is normally used for:

{a) Fishing: or

(b) Aiding or assisting one or more
vessels at sea in the performance of any
activity relating to fishing: including, but
not limited to, preparation, supply,
storage, refrigeration, transportation, or
processing.

Magnuson Act means the Magnuson
Fishery Conservation and Management
Act, as amended (16 U.S.C. 1801 et seq.).

Official number means the
documentation number issued by the
U.S. Coast Guard or the registration
number issued by a State or the U.S.
Coast Guard for undocumented vessels.

Operator with respect to any vessel,
means the master or other individual
onboard and in charge of that vessel.

Owner with respect to any vessel,
means:

(a) Any person who owns that vessel
in whole or in part; -

(b) Any charterer of the vessel,
whether bareboat, time or voyage;

(c) Any person who acts in the
capacity of a charterer, including, but
not limited to, parties to a management
agreement, operating agreement, or
other similar arrangement that bestows
control over the destination, function, or
operation of the vessel; or

(d) Any agent designated as such by
any person described in paragraph (a),
(b) or (c) of this definition.

Person means any individual (whether
or not a citizen of the United States),
corporation, partnership, association, or
other entity (whether or not organized or
existing under the laws of any State),
and any Federal, State, local, or foreign
government or any entity of any such
government,

Regional Director means the Regional
Director, or a designee, Southeast
Region, National Marine Fisheries
Service, Duval Building, 9450 Koger
Boulevard, St. Petersburg, Florida 33702;
telephone 813-893-3141.

Secretary means the Secretary of
Commerce, or a designee.

State means the Commonwealth of
Puerto Rico and the U.S. Virgin Islands.

Total length means the greatest
possible length of a fish with the mouth
of the fish closed and the caudal fin
(tail) squeezed together to give the
greatest over-all measurement (Figure
1).

Total length

Total length

Pigure 1. Measurement of total length
for fishes with a forked tail, yellow-
tail snapper (top) and with a rounded
tail, Nawxssu grouper (bottom).

U.S. fish processors means facilities
located within the United States and
vessels of the United States, used for or
equipped for, the processing of fish for
commercial use or consumption.

U.S.-harvested fish means fish caught.
taken, or harvested by vessels of the
United States within any fishery
regulated by a fishery management plan
or preliminary fishery management plan
implemented under the Magnuson Act.

Vessel of the United States means:

(a) Any vessel documented under the
laws of the United States;

(b) Any vessel numbered in
accordance with the Federal Boat Safety
Act of 1971 (46 U.S.C. 1400 et 50q.) and
measuring less than 5 pet tons; or

(c) Any vessel numbered under the
Federal Boat Safety Act of 1971 (16
U.S.C. 1400 et seq.) and used exclusiv ely
for pleasure.

§669.3 Relationship to other laws.

(a) Persons affected by these

lations should be aware that other

Federal and State statutes and »
regulations may apply to their activities.

(b) Certain responsibilities relating (0
data collection, issuance of permits. and
enforcement may be performed by
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suthorized State personnel under a
cooperative agreement entered into by
the State, the U.S, Coast Guard, and the
Secretary.

§669.4 Permits

No permits are required for fishing
vessels engaged in the shallow-water
reef fish fishery within the FCZ (see
vessel and gear identification
requirements in § 669.6).

§669.5 Reporting and recordkeeping
requirements. [Reserved ).

§669.6 Vessel and gear identification.

(a) Applicability. A vessel in the
commercial shallow-water reef fish
fishery fishing with traps in the FCZ
must obtain an identification number
and calor code issued by the Regional
Director unless the vessel possesses a
valid identification number and color
code issued by the Government of
Puerto Rico or the Government of the
US. Virgin Islands.

(b) Application to the Regional
Director. (1) An application for an
identification number and color code
must be submitted to the Regional
Director 45 days prior to the date on
which the applicant desires receipt.

(2) Each application must contain the
following information:

() The applicant’s name, mailing
address, and telephone number;

(i) The name and length of the vessel:

(iif) The vessel's official number: and

(iv) The vessel's radio call sign.

(c) Vessel identification. Each fishing
vessel must display the identification
number and color code issued to the
vessel by the Regional Director or State
on the port and starboard sides of the
deckhouse or hull. In addition, each
vessel over 25 feet long must display its
identification number and color code on
an appropriate weather deck. All
ldentification numbers and calor codes
must be displayed permanently and
tonspicuously so as to be readily
identifiable from the air and water. The
number must contrast with the
background and be in block Arabic
numerals at least 18 inches high for
vessels over 65 feet long, as least 10
inches high for vessels over 25 feet long,
and at least 3 inches high for vessels 25
feet long or less. The color code
fepresentation must be in the form of a
circle not less than 18 inches in diameter
or @ strip not less than 18 inches high
and 18 inches long for vessels over 65
feet long; a circle not less than 10 inches
in diameter or a strip not less than 10
Inches high and 18 inches long for
vessels over 25 feet long; and a circle
not less than 3 inches in diameter or a
strip not less than 3 inches high and 10

:nchea long for vessels 25 feet long or
ess.

(d) Duties of operator. The operator of
each fishing vessel subject to this part
must:

(1) Keep the identification number and
color code clearly legible and in good
repair.

(2) Ensure that no part of the vessel,
its rigging. its fishing gear, or anything
else aboard obstructs the view of the
identification number and color code
from an enforcement vessel or aircraft.

(e) Gear identification. (1) All traps
and buoys used in the shallow-water
reef fish fishery must be marked and
identified as follows:

(i) Buoys affixed to traps must bear
the number and color code specified for
the vessel. The identification number
must be legible and at least 3 inches
high on each buoy,

(ii) Traps must bear the number
specified for the vessel. The number
must be legible and at least 3 inches
high, or as high as the widest available
space if such space is less than 3 inches
wide. As an alternative, the number may
be stamped on a plate of non-corrosive
metal or plastic and securely affixed to
the trap.

«(2) Traps and buoys for shallow-water
reef fish fished in the FCZ will be
presumed to be the property of the most
recently documented owner. This
presumption will not apply with respect
to shallow-water reef fish traps which
are lost or sold {f the owner of such
traps reports in writing the loss or sale
within 15 days to the Regional Director.
The report must specify the number of
traps lost or sold, the color code and the
identification number.

(3) Unmarked shallow-water reef fish
traps deployed in the FCZ at any time
are illegal gear and may be disposed of
in any appropriate manner by the
Secretary or an authorized officer. Lines
and buoys are considered part of the
trap. If owners of the unmarked traps
can be ascertained, those owners
remain subject to appropriate civil
penalties.

{Approved by the Office of Management and
Budget under control number 0648-0047.)

§669.7 Prohibitions.

(a) It is unlawful for any person to do
any of the following:

(1) Fish with traps for shallow-water
reef fish in the FCZ without an
identification number and color code as
required by § 669.6;

(2) Falsify or fail to affix and maintain
gear and vessel markings as required by
§ 669.8;

(3) Possess in, or harvest from the FCZ
Nassau grouper during the closed fishing
season specified in § 669.21;

(4) Tend, open, pull, or otherwise
molest or have in one’s possession
aboard a fishing vessel another person's
fish traps except as provided in § 669.22;

(5) Possess in, or harvest from the FCZ
yellowtail snapper less than the
minimum size limit specified in
§ 669.23(a);

(6) Possess in, or harvest from the FCZ
Nassau grouper less than the minimum
size limit specified in § 669.23(b);

(7) Possess in the FCZ or land any
shallow-water reef fish harvested in the
FCZ without head and fins intact as
specified in § 669.23(d);

(8) Possess or use fish traps in the
FCZ with a mesh size smaller than the
size limit specified under §669.24[a)(1);

(9) Possess, or use fish traps in the
FCZ without a degradable panel or
degradable door fastening as specified
in § 669.24(a) (2) and (3);

(10) Fish for shallow-water reef fish in
the FCZ with explosives, including
powerheads, as specified in
§ 669.24(b)(1):

(11) Fish for shallow-water reef fish in
the FCZ with drugs, poisons or other
chemicals as specified in § 669.24(b)(2):

(12) Possess, have custody or control
of, ship, transport, offer for sale, sell,
purchase, import, land, or export any
shallow-water reef fish or parts thereof
taken or retained in violation of the
Magnuson Act, this part, or any other
regulation under the Magnuson Act;

(13) Fail to comply immediately with
enforcement and boarding procedures
specified in § 669.8;

(14) Refuse to allow an authorized
officer to board a fishing vessel subject
to such person's control for purpose of
conducting any search or inspection in
connection with the enforcement of the
Maugnuson Act, this part, or any other
regulation or permit issued under the
Magnuson Act;

(15) Forcibly assaull, resist, oppose,
impede, intimidate, threaten, or interfere
with any authorized officer in the
conduct of any search or inspection
under the Magnuson Act;

(16) Interfere with, delay, obstruct or
prevent by any means a lawful
investigation or search in the process of
enforcing this part;

(17) Interfere with, obstruct, delay, or
in any other manner prevent the seizure
of illegally taken shallow-water reef fish
or the final disposition of such shallow-
waler reef fish through the sale of the
shallow-water reef fish;

(18) Resist a lawful arrest for any act
prohibited by this part; )

(19) Interfere with, delay, or prevent,
by any means, the apprehension or
arrest of another person, knowing that
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such other person has committed any
act prohibited by this part: and

(20) Transfer directly or indirectly, or
attempt to so transfer, any U.S.-
harvested shallow-water reef fish to any
foreign fishing vessel, while such foreign
vessel is in the FCZ unless the foreign
fishing vessel has been issued a permit
under section 204 of the Magnuson Act
which authorizes the receipt by such
vessel of the U.S.-harvested fish of the
species concerned.

(b) It is unlawful to violate any other
provisions of this part, the Magnuson
Act, or any regulations or permit issued
under the Magnuson Act.

£669.8 Facilitation of enforcement.

(a) General. The operator of, or any
other person aboard any fishing vessel
subject to this part must immediately
comply with instructions and signals
issued by an authorized officer to stop
the vessel and with instructions to
facilitate safe boarding and inspection
of the vessel, its gear, equipment, fishing
record (where applicable) and catch for
purposes of enforcing the Magnuson Act
and this part.

(b) Communications. (1) Upon being
approached by a U.S. Coast Guard
vessel or aircraft or other vessel or
aircraft with an authorized officer
aboard, the operator of a fishing vessel
must be alert for communications
conveying enforcement instructions.

(2) If the size of the vessel and the
wind, sea, and visibility conditions
allow, loudhailer is the preferred
method for communicating between
vessels. If use of a loudhailer is not
practicable, and for communications
with an aircraft, VHF-FM or high
frequency radiotelephone will be
employed. Hand signals, placards, or
voice may be employed by an
authorized officer and message blocks
may be dropped from an aircraft.

(3) If other communications are not
practicable, visual signals may be
transmitted by flashing light directed at
the vessel signaled. Coast Guard units
will normally use the flashing light
signal “L" as the signal to stop.

(4) Failure of a vessel's operator 1o
stop his vessel when directed to do so
by an authorized officer using
loudhailer, radiotelephone, flashing light
signal, or other means constitutes prima
facie evidence of the offense of refusal
to permit an authorized officer to board.

(5) The operator of a vessel who does
not understand a signal from an
enforcement unit and who is unable to
obtain clarification by loudhailer or
radiotelephone must consider the signal
to be a command to stop the vessel
instantly.

(¢) Boarding. The operator of a vessel
directed to stop must:

(1) Guard Channel 18, VHF-FM, if so
equipped;

(2) Stop immediately and lay to or
maneuver in such a way as to allow the
authorized officer and his party to come
aboard;

(3) Except for those vessels with a
freeboard of four feet or less, provide a
safe ladder, if needed, for the authorized
officer and his party to come aboard:

(4) When necessary to facilitate the
boarding or when requested by an
authorized officer, provide a manrope or
safety line, and illumination for the .
ladder; and,

(5) Take such other actions as
necessary to facilitate boarding and to
ensure the safety of the authorized
officer and the boarding party.

(d) Signals. The following additional
signals, extracted from the International
Code of Signals, may be sent by flashing
light by an enforcement unit when
conditions do not allow communications
by loudhailer or radiotelephone.
Knowledge of these signals by vessel
operators is not required. However,
knowledge of these signals and
appropriate action by a vessel operator
may preclude the necessity of sending
the signal “L" and the necessity for the
vessel to stop instantly.

(1) “AA" repeated (.—~) ! is the call to
an unknown station. The operator of the
signaled vessel should respond by
identifying the vessel by radiotelephone
or by illuminating the vessel's
identification.

(2) “RY-CY" (i=iy=-= ===~ =) means
“you should proceed at slow speed, a
boat is coming to you." The signal is
normally employed when conditions
allow an enforcement boarding without
the necessity of the vessel being
boarded coming to a complete stop, or,
in some cases, without retrieval of
fishing gear which may be in the water.

(3) “SQ3" (.= === =) means "you
should stop or heave to: I am going to
board you." !

(4) “L" (-~..) means “you should stop
your vessel instantly.”

§669.9 Penalties.

Any person or fishing vessel found to
be in violation of this part will be
subject to the civil and criminal penalty
provisions and forfeiture provisions
prescribed in the Magnuson Act, and to
50 CFR Part 621, and 15 CFR Part 904
(Civil Procedures), and other applicable
law.

t Pariod (.) means a short flash of light, and Dash
(~) means a long Nash of light.

Subpart B—Management Measures

§669.20 Fishing year.

The fishing year for the shallow-water
reef fish fishery begins on January 1 and
ends on December 31.

§669.21 Closed seasons.

The fishing season for Nassau grouper
in the FCZ is closed from 0001 hours
January 1 through 2400 hours March 31,
Nassau grouper taken during this period
must be returned to the sea immediately
with a minimum amount of harm.

§669.22 Harvest limitations.

Fish traps may be tended or pulled
only by persons (other than authorized
officers) aboard the fish trap owner’s
vessel(s), or aboard another vessel if
such vessel has onboard written consent
of the fish trap owner, or if the fish trap
owner is aboard and has documentation
verifying the identification number and
color code. Owner's letter of consent
must specify effective time period, and
trap owner's vessel identification
number and color code.

§669.23 Size limitations.

(a) The minimum size limit for the
harvest or possession of yellowtail
snapper in the FCZ is 8 inches total
length. Effective September 22, 1986, the
minimum size of yellowtail snapper will
be increased to 9 inches, On each
September 22 the minimum size will be
increased one inch until reaching a
minimum size of 12 inches total length
on September 22, 1989.

(b) The minimum size limit for the
harvest or possession of Nassau grouper
in the FCZ is 12 inches total length.
Effective September 22, 1986, the
minimum size of Nassau grouper will be
increased to 13 inches. On each
September 22 the minimum size will be
increased one inch until reaching a
minimum size of 24 inches total length
on September 22, 1997.

(c) Undersized yellowtail snapper and
Nassau grouper must be returned to the
water immediately and with minimum
harm.

(d) All shallow-water reef fish
harvested in the FCZ and subject to
minimum size limits specified in this
section must be landed with the head.
fins, and tail intact.

§669.24 Gear limitations.

(a)(1) Effective September 22, 1988,
fish traps must have a minimum mesh
size of 1% inches in the smallest
dimension of the mesh opening.

(2) Fish traps must have on the sides
or top, a degradable panel or degr@d:ible
door fastening made of any material
listed in paragraph (a)(3) of this section.
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The panel and door opening must not be
smaller than either of the entry ports or
funnel opening of the trap.

(3) Degradable material must be
untreated fiber of biological origin, not
more than three millimeters
(approximately ") maximum diameter,
including bul not limited to tyre palm,
hemp, jute, cotton, wool, or silk, or non-
galvanized black iron wire not more
than 1.59 millimeters (approximately
one-sixteenth inch) in diameter; that is.
16 gauge wire.

(b)(1) Explosives, including
powerheads, may not be used to fish for
shallow-water reef fish in the FCZ.

(2) Poisons, drugs, and other
chemicals may nof be used to fish for
shallow-water reef fish in the FCZ,
§669.25 Specifically authorized activities.

The Secretary may authorize, for the
scquisition of information and data,
activitics which are otherwise
prohibited by these regulations.
|FR Doc. 85-20544 Filed 8-23-85; 3:05 pm]
BLLING CODE 2510-22-M
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Proposed Rules

Federal Register
Vol. 50, No. 167
Wednesday, August 28, 1985

This section of the FEDERAL REGISTER
contains nolices 1o the public of the
proposed issuance of rules and
regulations. The purpose of these notices
is to give interested persons an
opportunity to participate in the rule
mahfdsngpdorlolheadoptionoimrmal
rules.

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 890

—

Federal Employees Heaith Benefits
Program

Correction

In FR Doc. 85-18908 beginning on page
32207 in the issue of Friday, August 9,
1985, make the following corrections:

1. On page 32207, in the third column,
in § 890.503{c)(1), in the twenty-first line,
“*Amount" should read “Amounts”.

2. On page 32208, in the first column,
in § 890.503(c)(2), in the last line, “OMP"
should read "OPM".

3. On page 32208, in the first column,
in § 890.503(c)(3), in the eleventh line,
“for” should read “from"; in the ninth
line from the end of the paragraph,
“amount” should read “amounts".

4. Also on page 32208, in the first
column, in § 890.503(c)(5), in the eighth
line, “Amount” should read “Amounts."”

BILLING CODE 1505-01-M

DEPARTMENT OF AGRICULTURE
Federal Crop Insurance Corporation

7 CFR Part 400
|Docket No. 2697S]

General Administrative Regulations—
Appeal Procedure

AGENCY: Federal Crop Insurance
Corporation, USDA.
ACTION: Proposed rule; Correction.

SUMMARY: The Federa! Crop Insurance
Corporation (FCIC) published a Notice
of Proposed Rulemaking (NPRM) in the
Federal Register on Tuesday. August 13,
1985, at 50 FR 32576, issuing a new
Subpart | of Part 400 in Title 7 of the
Code of Federal Regulations to be
known as 7 CFR Part 400—General
Administrative Regulations—Subpart J,
Appeal Procedure. These regulations as
published contained an error of

omission in the section dealing with the
right of appeal. This notice is published
lo correct that error.

ADDRESS: Written comments on this
correction may be sent to the Office of
the Manager, Federal Crop Insurance
Corporation, Room 4096, South Building,
U.S. Department of Agriculture,
Washington, DC, 20250,

FOR FURTHER INFORMATION CONTACT:
Peter F. Cole, Secretary, Federal Crop
Insurance Corporation, U.S. Department
of Agriculture, Washington, DC, 20250,
telephone (202) 447-3325.

1. The authority citation for 7 CFR
Part 400, Subpart ] continues to read as
follows:

Authority: Secs. 508, 518, Pub, L. 75-430, 52
Stat. 73, 77 as amended (7 U.S.C. 1506, 1516).

2. FR Doc. 85-19177, appearing at 50
FR 32576, August 13, 1985, is corrected
on page 32577 by amending § 400.92(b)
to read as follows:

(b) Any person whose claim for
indemnity under insurance obtained
pursuant to this Part has been denied:

Done in Washington, DC, on August 20,
1885,

Edward Hews,

Acting Manager, Federal Crop Insurance
Corporation.

[FR Doc. 85-20594 Filed 8-27-85; 8:45 am]
BILLING CODE 3410-08-M

7 CFR Part 451
[Dacket No, 2383S)

Canning and Processing Peach Crop
Insurance Regulations

AGENCY: Federal Crop Insurance
Corporation, USDA,

ACTION: Supplemental Notice of
Proposed Policy Rulemaking and
Extension of Comment Period.

sUMMARY: The Federal Crop Insurance
Corporation (FCIC) herewith issues this
supplemental notice of proposed policy
rulemaking for the purpose of soliciting
public comment on a change in its
proposed canning and processing peach
crop insurance policy which deletes the
provision fordivision of land in the
definition of “unit.”

FCIC is taking action to delete the
provision allowing the division of units
from all crop insurance policies, except
small grains, effective for the 1886 crop
year. The difficulty of maintaining and

auditing accurate and adequate records
of production by small units requires
elimination of this provisions.

DATES: Comment Date: Written
comments, data, and opinions on this
supplemental notice of proposed policy
rulemaking must be submitted not later
than September 27, 1985 to be sure of
consideration.

ADDRESS: Written comments on this
proposed rule may be sent to the Office
of the Manager, Federal Crop Insurance
Corporation, Room 4098, South Building,
U.S. Department of Agriculture,
Washington, D.C., 20250.

FOR FURTHER INFORMATION CONTACT:
Peter F. Cole, Secretary, Federal Crop
Insurance Corporation, U.S. Department
of Agriculture, Washington, D.C., 20250.
telephone (202) 447-3325.

SUPPLEMENTARY INFORMATION: This
action has been reviewed under USDA
procedures established by Departmental
Regulation No. 1512-1. This action
constitutes a review as to the need,
currency, clarity, and effectiveness of
these regulations under those
procedures. The sunset review data
established for these regulations is May
15, 1889,

Merritt W. Sprague, Manager, FCIC,
has determined that his action (1) is not
a major rule as defined by Executive
Order No. 12291 because it will not
result in: (a) An annual effect on the
economy of $100 million or more; (b)
major increases in costs or prices for
consumers, individual industries,
federal, State or local governments, or &
geographical region; or (c) significant
adverse effects on competition,
employment, investment, productivity.
innovation, or the ability of U.S.-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets; and (2) will not increase the
federal paperwork burden for
individuals, small businesses, and other
persons.

This program is listed in the Catalog
of Federal Domestic Assistance under
No. 10.450.

This program is not subject to the
provisions of Executive Order 12372
which requires intergovernmental
consultation with State and local
officials. See the Notice related to 7 CFR
3015, Subpart V, published at 48 FR
20115, June 24, 1983.

This action is exempt from the
provisions of the Regulatory Flexibility
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Act; therefore, no Regulatory Flexibility
Analysis was prepared.,

This action is not expected to have
any significant impact on the quality of
the human environment, health, and
safety. Therefore, neither an
Environmental Assessment nor an
Environmental Impact Statement is
needed.

On Tuesday, February 28, 1985, FCIC
published a notice of proposed
rulemaking in the Federal Register at 50
FR 7787, proposing to issue a new Part
451 in Chapter IV of Title 7 of the Code
of Federal Regulations (7 CFR Part 451),
prescribing provisions for insuring
canning and processing peaches. The
public was given 60 days in which to
submit written comments, data, and
opinions on the proposed rule. No
comments were received.

FCIC is taking action to delete the
provision allowing the division of units
from all crop insurance policies, except
small grains, effective for the 1986 crop
year. The difficulty of maintaining and
suditing accurate and adequate records
of production by small units requires
elimination of this provision.

FCIC herewith solicits public
comment for 30 days on its proposal to
delete this provision from the proposed
canning and processing peach crop
insurance policy provisions. Written
comments received pursuant to this
notice will be available for public
inspection in the Office of the Manager,
Federal Crop Insurance Corporation,
Room 4096, South Building, U.S.
Department of Agriculture, Washington,
D.C., 20250, during regular business
hours, Monday through Friday.

List of Subjects in 7 CFR Part 451

Crop insurance, Canning and
processing peaches.

Supplemental Notice of Proposed Policy
Rulemaking and Extension of Comment
Period

Accordingly, pursuant to the authority
contained in the Federal Crop Insurance
Act, as amended (7 U.S.C. 1501 et seq.),
the Federal Crop Insurance Corporation
makes a change in the proposed
Canning and Processing Peach Crop
Insurance Regulations published at 50
FR 7787 on Febru

1. The Authority citation for 7 CFR
Part 451 is:

Authority: Secs 506, 518, Pub. L. 75-430, 52
Stat. 73, 77 as amended (7 U.S.C. 1508, 1518).

2. Section 17.1 of Canning and
Processing Peach Crop Insurance Policy
set forth in $451.7(d) of the proposed
Federal Crop Insurance Corporation
regulation published at 50 FR 7790 is
revised to read as follows:

ary 26, 1985, as follows:

17. Meaning of terms.

1. "Unit" means all insurable acreage of
peaches in the county located on contiguous
land on the date insurance attaches for the
crop year:

(1) in which you have a 100 percent share;
or .

(2) which is owned by one entity and
operated by another entity on a share basis.

Land rented for cash. a fixed commodity
payment, or any consideration other than a
share in the canning and processing peaches
on such land will be considered as owned by
the lessee. Units will be determined when the
acreage is reported. Errors in reporting units
may be corrected by us when adjusting a
loss. We may consider any acreage and share
thereof reported by or for your spouse or
child or any member of your household to be
your bona fide share or the bona fide ehare of
any other person having an interest therein,

Done in Washington, D.C., on May 9, 1985,
Edward Hews,

Acting Manager, Federal Crop Insurance
Corporation.

[FR Doc. 85-20593 Filed 8-27-85; 8:45 am]
BILLING CODE 3410-08-M

DEPARTMENT OF THE TREASURY

Office of the Comptroller of the
Currency

12 CFR Parts 7 and 21
[Docket No. 85-14]

Reports of Suspected Crimes

AGENCY: Office of the Comptroller of the
Currency, Treasury.

AcTION: Notice of proposed rulemaking.

SUMMARY: The Office of the Comptroller
of the Currency (OCC) proposes to
eliminate Interpretive Ruling § 7.5225 (12
CFR 7.5225) regarding reports by a
national bank in the event of known or
suspected crimes and replace it with a
regulation that amends the requirements
of the ruling. The proposed rule
references a new report form, eliminates
a requirement to send a report to the
bank's bonding company, and extends
the time for filing reports of mysterious
disappearances. The current reporting
system (§ 7.5225) is unduly burdensome
on banks and has limited practical
utility to the government agencies
involved. The proposed rule is intended
to make report filing more efficient for
the banks and more useful for law
enforcement agencies in identifying
patterns of criminal activity and
apprehending persons who commit
crimes involving national banks. The
proposed rule also clarifies the
responsibilities of national banks in

reporting and maintaining records of
known or suspected crimes. -

DATES: Comments must be received on
or before October 28, 1985.

ADDRESSES: Comments should be
directed to: Docket No. 85-14,
Communications Division, 5th Floor, 450
L’Enfant Plaza East, SW., Washington,
DC 20219, Attention: Lynnette Carter.
Comments will be available for public
inspection and photocopying at the
same location.

The collection of information
requirements contained in the proposed
rule have been submitted to the Office
of Management and Budget (OMB) for
review under 44 U.S.C. 3504(h).
Comments specifically addressing those
information collection requirements
should be submitted to: Office of
Management and Budget, 726 Jackson
Place, NW,, Washington, DC 20500,
Attention: Desk Officer for the Office of
the Comptroller of the Currency; and
should also be directed to this Office at
the above address.

FOR FURTHER INFORMATION CONTACT:
Jane Rasmussen, Attorney, Enforcement
and Compliance Division, Office of the
Comptroller of the Currency,
Washington, DC 20219, (202) 447-1818,

SUPPLEMENTARY INFORMATION:

Background

The OCC is charged with
safeguarding the safety and soundness
of national banks and is responsible for
ensuring that national banks apprise
law enforcement authorities of any
potential violations of criminal statuts.
Employee fraud, abusive insider
transactions, check kiting schemes, and
the like, can be serious threats to a
bank’s security and undermine the
confidence and trust that individuals
and businesses place in the banking
industry. The OCC's primary concerns
are losses sufficient in size or number to
impact the safety and soundness of the
bank, crimes committed by bank
officials, and the adequacy of the bank's
security systems and internal controls.
The law enforcement community is
concerned with receiving prompt reports
with sufficient information to determine
whether the matter warrants
investigation and prosecution.

A Working Group was formed in
December 1984 to address problems and
promote cooperation toward the goal of
improving the federal government's
response to white collar crime in
federally-regulated financial institutions.
The Working Group is composed of
senior officials of the financial
institution regulatory agencies and the
Justice Department. Among the
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recommendations of the Working Group
to improve the referral system for
suspected bank fraud was the use of a
uniform Criminal Referral Form for use
by all federally-insured financial

institutions and the regulatory agencies.

Purpose

This notice of proposed rulemaking is
part of an effort by the OCC, in
cooperation with the other federal
financial institution regulatory agencies
and the Department of Justice, to
enhance the effectiveness of methods of
discovering and prosecuting fraud and
other crime in financial institutions. The
goal of this rulemaking is to enhance the
information quality of criminal referrals,
thereby making the referrals more
useful, and Lo provide a standard
format. These changes will facilitate the
ussessment and investigation of possible
criminal matters, aid in the
identification of patterns of criminal
misconduct, and improve the OCC's
ability to track the disposition of
criminal referrals.

Current Requirements

The OCC's § 7.5225, which is
proposed to be removed, requires that a
nationa! bank make an immediate
written report to the OCC, to the United
States Attorney, the Federal Bureau of
Investigation, and to the bank's bonding
company when known or suspected
thefts, embezzlements, check-kiting
operations, misappropriations or other
defalcations or other criminal violations
involving bank personnel or bank funds
occur. Reports of mysterious
disappearances of bank funds of $1,000
or more are also required. A bank is
required to include the identities of
persons suspectad and the reasons for
suspicion in the report. No standard
format is preseribed and the quality and
amount of information reported has
varied widely. These differences and
shortcomings have hampered the
agencies in their law enforcemant
efforts.

OCC Proposal

Proposed § 21.11 requires that a
national bank submit a Criminal
Referral Form upon the occurrence ar
discovery of any known or suspected
theft, embezzlement, check-kiting
operation, misappropriation or other
defalcation involving bank personnel or
bank funds, and any other suspected
criminal violation. Mystericus
disappearances or unexplained
shortages of bank funds or other assels
of 1,000 or more need not be reported if
they are due to errors which have been
discovered and corrected within seven
business days. The seven-day deadline

allows the bank sufficient time to
resolve most shortages, thereby
eliminating unnecessary reporting.

The Criminal Referral Form has two
formats—a short form (CC-8010-08) and
a long form (CC-8010-09). It is estimated
that the short form will be used for 95%
of the reports submitted.

The short form requires a bank to
report the basic facts of the suspected
crime: the approximate date and dollar
amount of loss, the type of crime
(embezzlement, check kiting, etc.), a
brief summury of the violation, the
identity of any person suspected, and
the location of the offices to which the
report is being sent. An expanded and
more detailed report (the “long form") is
required when the amount exceeds
$10,000, or for any loss involving a bank
insider (i.e., executive officer, director,
or principal shareholder),

Failure to file reports required by the
proposed rule could form the basis for
civil money penalties against the bank,
its officers, and its directors.

If a question exists as to whether to
report an incident, the OCC
recommends that a report be submitted.
For example, a customer’s pattern of
cash deposits of just under $10,000
would not trigger the currency reporting
requirements of 31 CFR Part 103, yet
may indicate the existence of a money-
laundering operation. Additionally,
banks are free to report any potential
violation, regardless of amount, either to
federal, state or local authorities,
whenever a violation of federal or state
law is suspected.

Banks are also encouraged to
telephofie the appropriate authorities in
situations which dictate an immediate
notification, such as when a witnesa or
evidence is likely to disappear. In such
cases, the referral is to be documented
by completion of the referral form.

The proposed rule provides for an
exception to the reporting requirements
for robberies, burglaries, and non-
employee larcenies. This exception is
provided because of an existing
recordkeeping requirement in § 21.5(c}.
Under 21.5(c). a national bank is
required to maintain a record of each
robbery, burglary. or non-employee
larceny committed or attempted at any
of its banking offices. The record may be
a copy of a police, insurance or similar
report, or the bank’s own record.
Nothing contained in the proposed rule
is intended to altez or eliminate the
recordkeeping requirements of § 21.5(c).

Prior to October 8, 1981, § 21.5also
required a national bank to report each
such instance to the OCC on Form CC~
9030-02. This reporting requirement was
eliminated because the limited benefits

obtained from such reports did not
justify the reporting burden on banks. 48
FR 48104 [October 8, 1981]. A national
bank continues to be under an
obligation to report robberies,
burglaries, and larcenies to the
appropriate law enforcement
authorities.

How the Proposed Rule Differs From
Current Procedure

National banks already report
suspected crimes pursuant to § 7.5225.
Proposed §21.11 requires the use of &
criminal referral form and provides a
uniform method for reporting. It is
estimated that the short form will take
legs time to complete than preparing an
original letter in each case. While the
long form calls for more information
than formerly was required for insider
crimes and for crimes involving amounts
of $10,000 or more, recent statistics
gathered by the OCC indicate that only
about 4% of the reported crimes
involved more than $10,000, and thata
very small proportion involved insiders.
Further, a bank usually needs to gather
such information in order to make an
insurance claim, or in due course to
prepare for prosecution.

This proposed rule eliminates the
requirement that a bank send a report (o
its bonding company. These reparts are
a matter of the contractual agreement
between the bank and the bonding
company.

This proposed rule allows banks up (o
seven days to investigate and resolve
mysterious disappearances and
unexplained shortages before they are
reported. Mysterious disappearances
and unexplained shortages are
frequently caused by clerical errors
which are discovered and corrected. If
the bank’s investigation reveals that
criminal activity was involved, then the
incident must be reported even if it hus
been corrected.

The title of proposed §21.11 differs
from that of § 7.5225 (removal
proposed). The title “Defalcations by
Employees™ has been changed to
“Reports of Suspected Crimes.” The
former title was too limited since
activities which involve bank funds,
such as check kiting operations, are
embraced by the regulation whether
perpetrated by outsiders or bank
employees.

Regulatory Flexibility Act

Pursuant to section 605[!:&:{)' u!‘:s;s—
Regulatory Flexibility Act '
354gm. 5 U.S.C. 601) it is certified that this
notice of proposed rulemaking, if
adopted as a final rule, will not have a
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significant economic impact on a
substantial number of small entities.

Executive Order 12201

The OCC has determined that this
proposed rule is not a “major rule" and
therefore does not require a regulatory
impact analysis. 3

List of Subjects in 12 CFR Parts 7 and 21

* National banks, Criminal referrals,
Insider abuse, Theft, Embezzlement,
Check kiting, Defalcations.

Authority and Issuance

For the reasons set out in the
preamble, Parts 7 and 21 of Chapter | of
Title 12 of the Code of Federal
Regulations are proposed to be amended
as follows:

PART 7—[AMENDED]

1. The authority citation for 12 CFR
Part 7 is revised to read as follows:

Autherity: 12 US.C. 1 of s0q.

§7.5225 [Removed)

2. Part 7 is amended by removing
§ 7.5225,

PART 21—{AMENDED]

3. The authority citation for 12 CFR
Part 21 i’, revised to read as follows:

Authority: 12 U.S.C. 1 ¢! sag., 93a, 1818, as
emended, and 1881-1884,

4. The title of Part 21 is revised to read
as follows:

PART 21—MINIMUM SECURITY
DEVICES AND PROCEDURES AND
REPORTS OF CRIMES AND
SUSPECTED CRIMES

5. Sections 21.0 through 21.7 are
designated “Subpart A—Minimum
Security Devices and Procedures”,

6. The title of § 21.0 is revised to read
as follows:

§210 Purpose and scope of Subpart A.

7. New Subpart B consisting of § 21,11
is added to read as follows:

Subpart B—Reports of Crimes and
Suspected Crimes

§21.11 Reports of Suspected Crimes.

(@) Purpose. This subpart applies to
known or suspected crimes againat
national banks. This subpart ensures
that the appropriate parties are notified
when unexplained losses and known or
suspected criminal acts are discovered.
Based on these reports, OCC maintains
@ data base for monitoring the types and
extent of crimes against banks

(b) Report required. A national bank
shall file Criminal Referral Form CC-
8010-08 or CC-8010-08 in accordance
with the instructions on the form. Copies
are sent to the OCC District
Administrator for the bank’s district, the
nearest office of the FBI, and the U.S.
Attorney for the bank's district. A report
is required in case of:

(1) Any known or suspected theft,
embezziement, check kiting operation,
misapplication, or other defalcation
involving benk personnel or bank funds
in any amount,

{2) Any known or suspected criminal
violation of any section of the United
States Code or applicable state statutes
involving the affairs of the bank.

{3) Any mysterious disappearance or
unexplained shortage of bank funds or
other assets of $1,000 or more which is
not located by the bank within seven
business days.

(c) Exemptions, Robberies, burglaries,
and nonemployee larcenies which are
explicitly covered by the recordkeeping
requirements of § 21.5(c) are exempt
from the reporting requirements of this
section. e

(d) Notification to Board of Directors.
The chief executive or other appropriate
bank officer shall notify the board of
directors not later than at their next
meeting, of the filing of any report
hereunder.

(e) Penally. Failure to file reports may
subject the bank, its officers and
directors to civil money penalties.

Dated: July 29, 1065,
H. joe Selby,
Acting Comptroller of the Currency.
[FR Doc. 85-20448 Filed 8-27-85; 8:45 am]
BILLING CODE 4210-33-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration
14 CFR Part 71

[Alrzpece Docket No. 85-ANM-15]

Proposed Alteration of VOR Federal
Alrways V-269 and V-357; Oregon

Correction

In FR Doc. 85-19667, beginning on -
page 33352 in the issue of Monday,
August 19, 1085, make the following
correction:

On page 33353, second column, in
amendeiory instruction 2, "Section

71.23" should have read "Section
71.123",

BILLING CODE 1506-01-M

14 CFR Parts 71 and 73
[Alrspace Docket No. 84-ANM-26]

Proposed Establishment of Restricted
Area R-6714E; Yakima, WA

Correction

In FR Doc. 85-19670, beginning on
page 33356, in the issue of Monday,
August 19, 1985, make the following
corrections:

On page 33356:

1. In the second column, in the
heading, the Airspace Dockel number
should have read as set forth in the
heading of this document.

2. In the third column, in the fifth line,
“No. 85-" should read "No. 84-".

BILLING CODE 1606-01-M

FEDERAL TRADE COMMISSION

16 CFR Part 13
{File No. 842 3048)

Federated Department Stores, inc,;
Proposed Consent Agreement With
Anzlysis To Aid Public Comment

AGENCY: Federal Trade Commission.
ACTION: Proposed Consent Agreement.

SUMMARY: In settlement of alleged
violations of federal law prohibiting
unfair acts and practices and unfair
methods of competition, this consent
agreement, accepted subject to final
Commission approval, would require a
Cincinnati, Ohio retailer and its division
operating 14 department stores in Texas
{Foley's), among other things, to inform
rejected credit applicants if it used
information from credit reporting
agencies as a basis for denying credit,
and the name and address of the credit
reporting agencies used. The agreement
would require respondents to comply
with the provisions of the Fair Credit
Reporting Act, and is binding on all of
Federated's divisions. Additionally,
Foley's would be requited to review all
credit applications rejected between
January 1983 and February 1885 and
send appropriate FCRA notices to all
consumers who did not receive them.

DATE: Comments must be received on or
before Oclober 28, 1985.

ADDRESS: Comments should be
addressed to: FT'C/Office of the
Secretary, Room 136, 6th St. and Ps.
Ave,, NW., Washington, DC 20580.

FOR FURTHER INFORMATION CONTACT:
Kristen L. Malmberg, Dallas Regional
Office, Federal Trade Commission, 8303
Elmbrock Dr., Dallas, TX 75247, (214)
767-7050.
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SUPPLEMENTARY INFORMATION: Pursuant
to section 8(f) of the Federal Trade
Commission Act, 38 Stat. 721, 15 U.S.C.
46 and § 2.34 of the Commission's Rules
of Practice (18 CFR 2.34), notice is
hereby given that the following consent
agreement containing a consent order to
cease and desist, having been filed with
and accepted, subject to final approval,
by the Commission, has been placed on
the public record for a period of sixty
(60) days. Public comment is invited.
Such comments or views will be
considered by the Commission and will
be available for inspection and copying
a! its principal office in accordance with
§ 4.9(b){14) of the Commission's Rules of
Practice (16 CFR 4.9(b)(14)).

List of Subjects in 16 CFR Part 13

Consumer credit, Trade practices.
Before Federal Trade Commission
{File No. 842-3048]

Agreement Containing Consent Order to
Cease and Desist

In the Matter of FEDERATED
DEPARTMENT STORES, INC., a
corporation.

The Federal Trade Commission
having initiated an investigation of
certain acts and practices of Federated
Department Stores, Inc., a corporation,
and it now appearing that Federated
Department Stores, Inc., a corporation,
hereinafter sometimes referred to as
proposed respondent, is willing to enter
into an agreement containing an order to
cease and desist from the use of the acts
and practices being investigated,

It is hereby agreed by and between
Federated Department Stores, Inc., by
its duly authorized officer, and its
attorney, and counsel for the Federated
Trade Commission that:

1. Proposed respondent Federated
Department Stores, Inc. is a corporation,
orgenized, existing and doing business
under and by virture of the laws of the
State of Delaware, with its office and
principal place of business located at
Seven W. SeventhiStreet, Cincinnati,
Ohio 45202. Foley's is a division of
proposed respondent. Foley's principal
office and place of business is located at
1110 Main Street, Houston, Texas77002.

2. The Federal Trade Commission has
jurisdiction of the subject matter of this
proceeding and of the proposed
respondent, and the proceeding is in the
public interest.

3. Proposed respondent admits all the
jurisdictional facts set forth in the draft
of complaint here attached.

4. Proposed respondent waives:

(a) Any further procedural steps;

{b) The requirement that the’
Commission's decision contain a

statement of findings of fact and
conclusions of law;

(c) All rights to seek judicial review or
otherwise to settle or contest the
validity of the order entered pursuant to
this agreement; and

{d) Any claim it may have under the
Equal Access to Justice Act, 5 U.S.C. 50
et seq.

5. This agreement is for settlement
purposes only and does not constitute
an admission by proposed respondent
thal the law has been violated as
alleged in the draft of complaint here
attached.

6. This agreement shall not become
part of the public record of the
proceedings unless and until it is
accepted by the Commission. If this
agreement is accepted by the
Commission it, together with the draft of
complaint contemplated thereby, will be
placed on the public record for a period
of sixty (60) days and information in
respect thereto publicly released. The
Commission thereafter may either
withdraw its acceptance of this
agreement and so notify the proposed
respondent, in which event it will take
such action as it may consider
appropriate, or issue and serve its
complaint (in such form as the
circumstances may require) and
decision, in disposition of the
proceeding.

7. This agreement contemplates that,
if it is accepted by the Commission, and
if such acceptance is not subsequently
withdrawn by the Commission, pursuant
to the provisions of § 2.34 of the
Commission’s Rules, the Commission
may, without further notice to proposed
respondent, (1) Issue its complaint
corresponding in form and substance
with the draffof complaint here
attached and its decision containing the
following order to cease and desist in
disposition of the proceeding and (2}
make information public in respect
thereto, When so entered, the order to
cease and desist shall have the same
force and effect and may be altered,
modified or set aside in the same
manner and within the same time
provided by statute for other orders, The
order shall become final upon service.
Delivery by the U.S. Postal Service of
the complaint and decision containing
the agreed-to order to proposed
respondent’s address as stated in this
agreement shall constitute service.
Proposed respondent waives any right it
may have to any other manner of
service. The complaint may be used in
construing the terms of the order, and no
agreement, understanding,
representation, or interpretation not
contained in the order or the agreement

may be used to vary or contradict the
terms of the order.

8. Proposed respendent has read the
proposed complaint and order
contemplated hereby. It understands
that once the order has been issued, it
will be required to file one or more
compliance reports showing that it has
fully complied with the order. Proposed
respondent further understands that it
may be liable for civil penalties in the
amount provided by law for each
Ei:hlmon of the order after it becomes

al.

Order

Definitions: For the purpose of this
order the following definitions are
applicable:

A. The term “consumer,” “consumer
reportl,” “consumer reporting agency.”
and "person" shall be defined as
provided in section 803 of the Fair Credit
Reporting Act, 15 U.S.C, 1681a.

B. The term "no file response" shall be
defined as a consumer report consisting
of a response by a consumer reporting
agency to respondent's request for
information on a given credit applicant
indicating that the consumer reporting
agency has no credit history information
in its files under the name and/or other
identifiers supplied by respondent.

C. The term “information” shall be
defined as information in a consimer
report furnished to respondent by a
consumer reporting agency reflecting
slowly paid or delinguent credit
obligations, garnishment, attachment,
foreclosure, repossession, bankruptcy,
suits or judgments, inquiries from
creditors, an insufficient number of
accounts reported, the absence or
presence of certain types of credit
accounts, the presence of new credit
accounts with credit histories too short
to meet the respondent’s criteria for
granting credit or insufficient positive
information to meet such criteria.

It is hereby ordered that respondent
Federated Department Stores, Inc., &
corporation, its successors and assigns.
and its officers, agents, representatives
and employees, directly or through any
corporation, subsidiary, division or
other device, in connection with any
application by a consumer for credit that
is primarily for personal, family or
household purposes, do forthwith cease
and desist from: ‘

1. Failing, whenever such credit is
denied wholly or partly or the charge for
such credit is increased wholly or parQy’
because of any information contained in
a consumer report from one or more
consumer reporting agencies (including

—as B oS M M o B
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a “no-file response"), to disclose to the
applicant a) that the adverse action was
based wholly or partly on information
contained in such consumer report or
reports and b) the name and address of
each consumer reporting agency that
made such a report as required by
section 815{(a) of the Fair Credit
Reporting Act, 15 U.S.C. 1881m(a).

2. Failing to review each application
for consumer credit as to which Foley's
took adverse action between January 1,
1983, and February 4, 1985, to identify
each of those applications as to which
such adverse action was taken based
wholly or partly upon information
obtained from & consumer reporting
agency.,

3. Failing, within ninety (90) days of
the date of service of this Order, for
each application identified according to
paragraph 2 above, to send, as specified
herein, the applicant a copy of the letter
attached hereto as Appendix A or B, as
applicable, and described herein, The
letter shall be on Foley's letterhead and
shall show the name and address of the
applican! as shown on the application
and the date of mailing. The letter shall
disclose the name and address of the
cosumer reporting agency or agencies
supplying the report(s) containing the
information on which the adverse action
was bused. A letter need not be sent to
any applicant whose application was
identified pursuant to paragraph 2 of
this Order, if the application file clearly
shows that Foley's has previously sent
the applicant an adverse action
notification that complied in all respects v
with the provisions of paragraph 1 of
this Order, nor to any applicant who
subsequent to the adverse action on
such application was granted credit by
Foley's. Nothing in this Order shall
prohibit respondent from adding a
paragraph to Appendices A and B that
resolicits the previously rejected
applicants if, preceding such paragraph,
respondents insert the following
language; “‘You may want to check your
fil> at the credit bureau mentioned
above to make sure it is accurate and
complete before reapplying.”

I

It is further ordered that respondent
shall maintain for at least three {3)
years, and upon request make available
to the Federal Trade Commission for
nspection and copying, documents that
will demonstrate compliance with the
requirement of this Order, except that
consumer application files need only be
xept for the period required by § 202.12
of Regulation B. 12 CFR 20212, Such
documents include, but are not limited
to all credit evaluation criteria
Instructions given to employees

regarding compliance with the
provisions of the Order, any notices
provided to consumers pursuant to any
provision of this Order, and the
complete application file to which they
relate,

m

It is further ordered that respondent
shall notify the Federal Trade
Commission at least thirty (30) days
prior to any proposed change such as
dissolution, assignment or sale resulting
in the emergence of a successor
corporation, the creation or dissolution
of subsidiaries, or any other change in
the corporation that may affect
compliance obligations arising out of the
Order, This provision shall remain in
effect for a period of four (4) years from
the date of this Order.

v

It is further ordered that Foley's shall
deliver a copy of this Order to cease and
desist lo all present employees engaged
in reviewing or evaluating consumer
reports in connection with applications
for credit to be used for personal, family
or household purposes, or engaged in
preparing of furnishing nolices to
consumers as required by this Order. In
addition, respondent shall deliver a
copy of this Order to all present and
future credit managers of each division,
at least once per year, for a period of
four [4) years from the date of this
Order.

It is further ordered that the
respondents herein shall within one
hundred fifty (150) days after service
upon it of this Order, file with the
Commission & report, in writing, setting

~forth in detail the manner and form in
which it has complied with this order.

Appendix A

Dear Customer: Our records show that
Foley's denled your application for consumer
credit sometimes after January 1, 1283, The
Fair Credit Reporting Act gives persons
denied consumer credit the right to be
informed at the time credit is denied whether
the denial was based on information supplied
by a consumer reporting agency and, if so,
the name and address of such agency. Credit
Reports provide a variety of information to
creditors, including information about how
?any and what type of credit accounts you

ave,

Consistent with an agreement we have
made with the Federal Trade Commission,
we have reviewed your application file. OQur
records show that we may not have informed
you that we obtained & credit report in which
we ware advised by the consumer reporting
egency that it showed no credit history for
you. The consumer reporting agency from
which we obtained the report is:

[Name of Consumer Reporting Agency)

(Street Address)

If you wanl more information about the
federal credit laws, write the Federal Trade
Commission, Division of Credit Practices,
Washington, D.C. 20580,

Thank you.

Appendix B

Dear Customer: Our records show that
Foley’s denied your appiication for consumer
credit sometime after January 1, 1883, The

Fair Credit Reporting Act gives persons
denied Consumer credit the right to be
informed at the time credit is denied whether
the denial was based on information supplied
by & consumer reporting agency and, if so,
the name and address of such agency. Credit
reports provide a variety of information to
creditors, including information about how
many and what type of credit accounts you
have,

Consistent with an agreement we have
made with the Federal Trade Commission,
we have reviewed your application file. Our
records show that we may not have informed
you that your Foley's application was denied
whaolly or in part because of your information
contained in a credit report. The consumer
reporting agency (or agencies) that furnished
the report (s {are) identified below:

{Name of Consumer Reporting Agency)

{Street Address)

If you want more information about the
federal credit laws, write the Federal Trade
Commission, Division of Credit Practices,
Washington, D.C. 20580.

Thank you.

Analysis of Proposed Consent Order To
Aid Public Comment

The Federal Trade Commission has
accepted an agreement to a proposed
consent order from Federated
Department Stores, Inc. (Federated), 7
West Seventh Street, Cincinnati, Ohio.

The proposed consent order has been
placed on the public record for sixty (60)
days for reception of comments by
interested persons. Comments received
during this period will become part of
the public record. After sixty (60) days,
the Commission will again review the
agreement and the comments received
and will decide whether it should
withdraw from the agreement or make
final the agreement's proposed order.

The proposed complaint alleges that
Federated, through its Foley's division,
violated section 615(a) of the Fair Credit
Reporting Act by failing to advise
certain rejected applicants of the name
and address of consumer reporting
agencies that furnished reports on these
applications. The applicants wha were
denied credit, but were not given the
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required FCRA notice, fall into of two
classes described below:

1. The applicants were denied credit
by Foley's and the denial was based in
whole or in part on a no credit file report
furnished by a consumer reporting
agcn%;: or

2. The applicants were denied credit
by Foley’s and the denial was based in
whole or in part on information
contained from more than one consumer
reporting agency.

To remedy the alleged FCRA
violations, the proposed consent
agreement requires that a letter be sent
to those rejected applicants falling into
the above classes who applied during
the time period from January 1, 1983,
until February 4, 1985. This letter will
advise each rejected applicant of the
name and address of each particular
consumer reporting agency which
supplied the information. Further,
Federated Department Stores, Inc. will
be enjoined from future violations of
section 615{a) of the Fair Credit
Reporting Act.

The intent of the proposed consent
order is to remedy past violations and to
prevent future violations of the Act.

The purpose of this analysis is to
facilitate public comment on the
proposed order, and is not intended to
constitute an official interpretation of
the agreement and proposed order or to
modify in any way their terms.
Benjamin L Berman,

Acting Secretary.
{FR Doc. 85-20517 Filed 8-27-85; 8:45 am)
BILLING CODE 6750-01-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Social Security Administration

20 CFR Part 416
[Regulations No. 16]

Supplemental Security income for the
Aged, Blind, and Disabled; Subpart L—
Resources and Exclusions; Exclusion
of Underpayments From Resources

AGENCY: Social Security Administration,
HHS.

ACTION: Proposed rule,

suMMARY: The proposed regulation
reflects the provisions of section 2614 of
Pub. L. 98-369, the Deficit Reduction Act
of 1984, which amended section 1613(a)
of the Social Security Act (the Act).
Section 2614 provides for the excluding
title XV1I and title Il retroactive
payments from resources for 6 months
following the month of receipt. A written
notice of the 6-month exclusion

limitation must be sent to the recipient
at the same time as the retroactive
payment.

DATES: We are inviting public comments
on this Notice of Proposed Rulemaking.
If we receive your comments no later
than October 28, 1985, they will be
considered in developing the final
regulation.

ADDRESSES: Comments should be
submitted in writing to the Acting
Commissioner of Social Security,
Department of Health and Human
Services, P.O. Box 1585, Baltimore,
Maryland 21203, or delivered to the
Office of Regulations, Social Security
Administration, 3-B-4 Operations
Building, 6401 Security Boulevard,
Baltimore, Maryland 21235, between 8:00
a.m. and 4:30 p.m. on regular business
days. Comments received may be
inspected during these same hours by
making arrangements with the contact
perscn shown below.

FOR FURTHER INFORMATION CONTACT:
Henry D. Lerner, Legal Assistant, Office
of Regulations, Social Security
Administration, 6401 Security
Boulevard, Baltimore, Maryland 21235,
telephone (301) 594-74863.
SUPPLEMENTARY INFORMATION: Section
1613(a) of the Act specifies a list of
exclusions to be used in determining the
resources of an individual (and eligible
spouse, if any). The existing regulations
are silent concerning the exclusion of
retroactive payments, Operating
instructions interpreting the Act
provided that, prior to October 1, 1984,
the effective date of section 2614 of Pub.
L. 98-369, retroactive Supplemental
Security Income (SSI) payments were
not counted as resources for 3 months
following the month of receipt.
Retroactive title Il payments resulting
from the Secretary’s April 13, 1984,
decision to suspend the continuing
disability review process were not
counted as resources for 3 months
following the month of receipt.

Section 2614 of Pub. L. 98-369 adds a
resource exclusion to section 1613(a) of
the Act. Effective October 1, 1984 the
amount of any title XVI or title Il
underpayment due for one or more prior
months is excluded from resources for 6
months following the month of receipt.
(It is our practice to use the term
“retroactive payment" for the types of
underpayments addressed by this
amendment. Under our current
regulations at 20 CFR 416.536, and for
purposes of this exclusion,
“underpayments” include federally
administered State supplementary
payments.) The exclusion applies to
retroactive payments received by an
individual (and spouse, if any) and by

o~

any other person whose resources are
deemed to the individual. A written
notice of the 6-month exclusion
limitation will be given to the recipient
when the payment is made.

The 6-month exclusion applies only to
the funds from the title II or title XVI
retroactive payment. The exclusion
gives recipients time to use the funds
from past benefits due to pay bills which
may have accumulated because the
recipient had no means with which to
discharge his or her financial
obligations, Once the money from the
retroactive payment is spent, the
exclusion no longer applies to items
purchased with the money unless those
items are otherwise excluded, even if
the 6-month period has not yet expired
As long as funds from the retroactive
payment are not spent, they are
excluded for the full 8-month period

To be consistent with the treatment of
other excluded funds, we are requiring
that money from the retroactive
payment be kept identifiable from other
resources. If the retroactive payment
funds cannot be distinguished from
other resources, they will be counted
toward the nonexcludable resources
limit as described in § 416.1205.

This proposed regulation adds 20 CFR
416.1233 to reflect the new exclusion
from resources. We also added a
reference to 20 CFR 416.1233 to the lis!
of exclusions from resources found in 20
CFR 416.1210.

Regulatory Procedures
Executive Order 12291

This proposed regulation has been
reviewed under Executive Order 12281
and does not meet any of the criteria for
a major regulation because it will not
have an annual effect on the economy of
$100 million and will not cause
increases in costs or prices. Therefore. &
regulatory impact analysis is not
required. We estimate that the program
costs of implementing section 2614 of
Pub. L. 98-369 will be less than $1
million per year and the administrative
costs will be insignificant.

Regulatory Flexibility Act

We certify that this proposed
regulation will not have a significant
economic impact on a substantial
number of small entities because this
rule affects only individuals and States.
Therefore, a regulatory flexibility
analysis as provided in Pub. L. 96-354.
the Regulatory Flexibility Act, is not
required.

Paperwork Reduction Act

This proposed regulation imposes no
additional reporting or recordkeeping
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requirements requiring the Office of
Management and Budget clearance.

List of Subjects in 20 CFR Part 416

Administrative practice and
procedure, Aged, Blind, Disability
benefits, Public assistance programs,
Supplemental Security Income (SSI).

(Catalog of Federal Domestic Assistance
Program No. 13.807, Supplemental Security
Income program.)
Dated: April 2, 1085,
Martha A McSteen,
Acting Commissioner of Social Security.
Approved: July 24, 1085,
Margaret M., Heckler,
Secretary of Health and Human Services.

Subpart L of Part 416 of Chapter III of
Title 20 of the Code of Federal
Regulations is amended as follows:

PART 416—{AMENDED]

1. The authority citation for Subpart L
of Part 418 continues to read as follows:

Authority: Secs. 1102, 1601, 1602, 1611, 1612,
1613, 1614(f) and 1631(d) of the Social
Security Act, as amended; 49 Stat. 647, as
amended; 88 Stat. 1465, 1466, 1468, 1470, and
1473; 42 U.S.C, 1302, 1381, 1381a, 1382, 1382a,
138:’.(!1. 1382¢(f) and 1383(d), unless otherwise
note:

2. In § 416.1210, the introductory text
of the section is set out for the
convenience of the reader and a new
paragraph (m) is added to read as
follows:

§416.1210 Exclusions from resources;
general,

In determining the resources of an
individual (and spouse, if any) the
[ollowing items shall be excluded:

(m) Title XVI or title II retroactive
payments as provided in § 418.1233.

3. Section 418.1233 is added to read as
follows:

§416.1233 Exclusion of underpayments
from resources.

~ In determining the resources of an
individual (and spouse, if any), we will
exclude from resources for 6 months
f9|!uwin3 the month of receipt any title
XVl retroactive payment that meets the
definition of “underpayment” in

§ 416.5386 of this part, or title Il
retroactive payment, which is due for 1
Or more prior months and is received on
or after October 1, 1964. This exclusion
also applies to the resources of any
other person whose resources are
degmed to the individual (or spouse).
This exclusion applies only to the funds
from the title XVI or title I retroactive
payment. Once the money from the
retroactive payment is spent, the

exclusion no longer applies to items
purchased with the money unless those
itmes are otherwise excluded under this
part, even if the 8-month period has not
expired. As long as funds from the
retroactive payment are not spent, they
are excluded for the full 8-month period.
Money from the retroactive payment
must be identifiable from other
resources, If the funds from the
relroactive payment are commingled
with other funds so as to lose their
identify, the retroactive payment funds
will be counted toward the
nonexcludable resources limit as
described in §416.1205. We will give a
written notice of the 6-month exclusion
limitation to the recipient when we
make the payment,

[FR Doc. 85-20545 Filed 8-27-85; 8:45 am)
BILLING CODE 4190-11-M

DEPARTMENT OF THE INTERIOR

Office of Surface Mlnlr{g Reclamation
and Enforcement

30 CFR Part 902

Public Comment Period and
Opportunity for Public Hearing on an
Amendment to the Alaska Permanent
Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.,

ACTION: Proposed rule,

SUMMARY: OSM is announcing
procedures for a public comment period
and for a public hearing on an
amendment submitted by the State of
Alaska to amend its permanent
regulatory program which was approved
by the Secretary of the Interior under
the Surface Mining Control and
Reclamation Act of 1977 (SMCRA). The
proposed program amendment consists
of proposed provisions to implement a
blaster training, examination and
certification program as required by 30
CFR Part 850.

This notice sets forth the times and
locations that the proposed amendment
is available for public inspection, the
comment period during which interested
persons may submit written comments
on the proposed program amendment
and information pertinent to the public
hearing. -

DATES: Written comments not received
on or before 4:00 p.m. on September 27,
1885 will not necessarily be considered.
A public hearing on the proposal will be
held on September 23, 1985 at the
location listed below under
“SUPPLEMENTARY INFORMATION". Any

person interested in making an oral or
wrilten presentation at the hearing
should contact Mr. Gene Filer, Acting
Director, OSM Casper Field Office, by
4:00 p.m. on September 12, 1985, If no
one has contacted Mr. Filer to express
an interest in participating in the hearing
by that date, the hearing will not be
held. If only one person has so
contacted Mr. Filer, a public meeting,
rather than a hearing may be held and
the results of the meeting included in the
Administrative Record.

ADDRESSES: Written comments should
be mailed or hand delivered to: Mr.
Gene Filer, Acting Director, Casper Field
Office, Office of Surface Mining and
Reclamation and Enforcement, Freden
Building, 835 Pendall Boulevard, P.O.
Box 1420, Mills, Wyoming 82644.

The public hearing, if requested will
be at 1:00 p.m. at the Alaska Department
of Natural Resources, Division of
Mining, Frontier Building, Room 1360,
3601 “C" Street, Anchorage, Alaska
89503. See "SUPPLEMENTARY
INFORMATION" for addresses where
copies of the Alaska program
amendment and administrative record
on the Alaska program are available.
Each requestor may receive, free of
charge, one single copy of the proposed
program amendment by contacting the
OSM Casper Field Office listed above.
FOR FURTHER INFORMATION CONTACT:
Mr. Gene Filer, Acting Director, Casper
Field Office, Office of Surface Mining
Reclamation and Enforcement, Freden
Building, 935 Pendell Boulevard, P.O.
Box 1420, Mills, Wyoming 82644;
Telephone (307) 261-5824.
SUPPLEMENTARY INFORMATION: Copies
of the Alaska program amendment, the
Alaska program and the administrative
record on the Alaska program are
available for public review and copying
at the OSM offices and the office of the
State regulatory authority listed below,
Monday through Friday, 8:00 a.m. to 4:00
p.m., excluding holiday;

Office of Surface Mining Reclamation
and Enforcement, Administrative
Record, Room 5124, 1100 “L" Street,
NW., Washington, D.C. 20240,

Office of Surface Mining Reclamation
and Enforcement, Freden Building, 935
Pendall Boulevard, Mills, Wyoming
82644,

Alaska Department of Natural
Resources, Division of Mining, Pouch
7-016, Anchorage, Alaska 999510

The Alaska program was approved by
the Secretary of the Interior on May 2,
1983, Federal Register (48 FR 12274}, On
May 28, 1985, the State of Alaska
submitted to OSM, for informal review,
a draft blaster certification amendment
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to its approved permanent regulatory
program. Alaska, on August 1, 1985,
notified OSM that the informal draft
submission was to be considered as
Alaska's formal blaster certification
program amendment submission, The
proposed program amendment is
intended to implement the provisions of
30 CFR Part 850 relating to blaster
training, examination and certification.
The proposed amendment consists of
proposed regulations governing the
standards for certification of blasters
and material addressing proposed
training and certification programs
available for individuals interested in
becoming certified blasters, A
discussion of each area of concern is
provided th an outline which follows the
Federal regulations at 30 CFR Parts 818,
817, (use of explosives) and 850 (blaster
certification) as published in the March
4, 1983 Federal Register (48 FR 9486). In
accordance with the provisions of 30
CFR 752.17, OSM is seeking comments
from the public on the adeguacy of the
proposed program amendment. If the
proposed amendment is found by the
Director to be in accordance with
SMCRA and no less effective than the
Federal regulations, the amendment will
be approved and codified at 30 CFR ,
Part 902 as part of the approved Alaska
program.,

Additional Determinstions

1. Compliance with the National
Environmental Policy Act: The
Secretary has determined that, pursuant
to section 702{d) of SMCRA, 30 US.C.
1292(d), no environmental impact
statement need be prepared on this
rulemaking.

2. Executive Order No. 12291 and the
Regulatory Flexibility Act: On August
28, 1981, the Office of Management and
Budge! (OMB) granted OSM an
exemption from sections 3, 4, 7, and 8 of
Executive Order 12281 for actions
directly related to approval or
conditional approval of State regulatory
programs. Therefore, this action is
exempt from preparation of a Regulatory
Impact Analysis and regulatory review
by OMB.

The Department of the Interior has
determined that this rule would not have
a significant economic effect on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). This rule would not
impose any new requirements; rather, it
would ensure that existing requirements
established by SMCRA and the Federal
rules would be met by the State,

3. Paperwork Reduction Act: This rule
does not contain information collection
requirements which require approval by

the Office of Management and Budget
under 44 U.S.C. 3507.
List of Subjects in 30 CFR Part 802

Coal mining, Intergovernmental
relations, Surface mining, Underground
mining.

Authority: Pub. L. 95-87, Surface Mining
Control and Reclamation Act of 1977 {30
U.S.C. 1201 et seq.).

Dated: August 23, 1985,

Brent Wahlquist,

Acting Director, Office of Surface Mining.
[FR Doc. 85-20518 Filed 8-27-85; 8:45 am)
BILLING CODE 4310-05-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[NC-011; A-4-FRL-2888-5]

North Carolina; Approval and

Promulgation of Implementation Plans
Malfunction Regulation

AGENCY: Environmental Protection
Agency.
ACTION: Proposed rule,

SUMMARY: In response to EPA’s request
that states define their policy for
handling excess emissions during
periods of equipment malfunction,
startup and shutdown, North Carolina
has adopted a new regulation 15 NCAC
2D.0535. EPA is proposing to approve
the major part of this regulation which
deals with excess emissions during
equipment malfunctions. The
approvable portion of the rule (15 NCAC
2D.0535({a)-{1)), was submitted to EPA on
January 24, 1983, and is consistent with
EPA's policy on excess emissions
caused by malfunctioning equipment.
Paragraph (g) of the rule deals
specifically with startups and
shutdowns and was submitied to EPA
on April 17, 1984. EPA is proposing to
disapprove 2D.0635(g) because it is
inconsistent with EPA’s policy on excess
emissions during periods of startup and
shutdown. EPA is also propoainito
approve the repeal of 2D.0904 which
covered malfunctions, breakdowns and
upsets for VOC sources. The essence of
this rule has been incorporated into the
new malfunction regulation. The effect
of the portion of the new regulation
concerning nfalfunctions will be to
require sources in the State to report
excess emissions to the State agency
and provide a demonstration that those
exceedances could not have been
avoided. In the event an adequate
justification is not submitted, the
excursions will be treated as violations

of the State Implementation Plan (SIP)
and enforcement action could ensue.

DATES: To be considered, comments
must be submitted by September 27,
1985,

ADDRESSES: Wrilten comments should
be addressed to Janet Hayward of EPA
Region IV's Air Management Branch
(see Regional IV address below). Copies
of the State's submittal are available for
review during normal business hours at
the following locations;

Environmental Protection Agency,
Region IV, Air Management Branch,
345 Courtland Street, NE., Atlanta,
Georgia 303656

Division of Environmental Management,
North Carolina Department of Natural
Resources & Community
Development, Archdale Building, 512
North Salisbury Street, Raleigh, North
Carolina 27611.

FOR FURTHER INFORMATION CONTACT:
Janet Hayward of the EPA Region IV Air
Management Branch at the sbove
address and telephone 404 /8813286
(FTS 257-3288).

SUPPLEMENTARY INFORMATION:
Occasionally air pollution sources may
experience excessive emissions due to
unforeseen malfunctions, equipment
breakdowns, or routine maintenance,
startups and shutdowns. EPA recognizes
that some types of exceedances are
unavoidable and has adopted a policy
which permits states to use enforcement
discretion and to excuse excess
emissions if they occurred under certain
circumstances, Memoranda from former
Assistant Administrator Kathleen
Bennett to the Regional Administrators,
dated September 28, 1982, and February
15, 1983, describe that policy as well as
the rationale behind it. The policy
permits the exercise of enforcement
discretion with respect to excess
emissions during malfunctions, provided
the source adequately shows that the
criteria specified in the policy have been
satisfied. The policy also provides that
excess emissions during startup and
shutdown be treated as violations,
unless the source adequately shows that
the excess emissions could not have
been prevented through careful planning
and design, and that bypassing of
control equipment was unavoidable to
prevent loss of life, personal injury or
severe property damage.

Submittal and Regulatory History

In response to EPA's request that the
State define its policy for hand_l!ng
excess emissions, North Carolina has
developed a new regulation titled 15
NCAC 2D.0535—Malfunction, Startup
and Shatdown. This rule was submitted
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to EPA for approval on January 24, 1683.
At that time North Carolina also
requested that EPA approve the repeal
of regulation 2D.0904 (Malfunctions,
Breakdowns and Upsets for VOC
sources] which would be superseded by
the new malfunction rule.

On December 21, 1983 (48 FR 56412),
EPA proposed to disapprove the entire
regulation because paragraph (g) was
not consistent with EPA's “Policy on
Excess Emissions During Startup,
Shutdown, Maintenance and
Malfunction.” (See memorandum from
Kathieen M. Bennett, Assistant
Administrator for Air, Noise, and
Radiation to Regional Administrators I-
X, dated February 15, 1983,) Paragraph
(g) dealt solely with excess emissions
during periods of startup and shutdown
and stated that those emissions would
not be considered violations. This
automatic exemption was clearly
unacceptable to EPA.

Because North Carolina desired to
have a fully approvable regulation, they
developed alternative language to
address emissions during startups and
shutdowns. A revised version of
paragraph (g) was adopted by the
Environmental Management
Commission and submitted to EPA for
approval on April 17, 1984, This new
paragraph superseded the original
version previously submitted on January
24,1983,

The revised paragraph (g) continued
to provide automatic exemptions for
emissions excursions that occurred
during startup and shutdown. The rule
labeled excess emissions as violations
only if the source could not demonstrate
that the emissions were unavoldable
when requested to do so. Exceedances
were not required to be reported,
however, so unless the director was
notified, he would not request a
demonstration. EPA feels this language
would provide for automatic exemptions
in an unlimited number of cases.

EPA communicated this position to
North Carolina and the State indicated
they would again attempt to revise
paragraph (g) to satisfy EPA's concerns.
tor this reason, action on 2D.0535 was
deferred in the October 17, 1984, notice
¢! proposed rulemaking (48 FR 40607).

On October 4, 1884, North Carolina
sent a letter to EPA which stated that
they would not further revise their
malfunction rule. The State felt that
changing their startup and shutdown
provisions to make them acceptable to
EPA, would render them unmanageable
at [ne state level. Therefore, the State
asked that EPA reverse its original
Proposed disappreval of the entire
regulation. If EPA could not approve the
regulation as a whole, North Carolina

requested that EPA approve all of
2D.0535 with the exception of paragraph
(8).

Severability,

EPA has determined that 2D.0535(g) is
severable from the remainder of the
rule, because it is completely
independent of paragraphs (a)-{f).

Public Comment

EPA is soliciting public comments on
this notice and on issues relevant to
EPA's proposed action, Interested
parties may submit written comments to
the address listed above. Since EPA has
previously proposed action on this
regulation, several comments have
already been received. All comments
submitted during the present comment
period, as well as those already
received, will be considered in
conjunction with the final rulemaking.

Proposed Action

EPA has reconsidered its original
proposed disapproval of 2D.0535. The
Agency believes that paragraphs (a)
through (f) of the malfunction rule are
largely consistent with EPA's excess
emissions policy. Therefore, EPA is
proposing to approve 2D.0535(a)-{f) as
submitted on January 24, 1983. It should
be noted that EPA is not proposing
approval in advance any determination
made by the State under paragraph (c),
that a source’s excess emissions were in
fact unavoidable and excusable under
the State’s rule, but rather is proposing
approval only of the procedures and
criteria in paragraph (c). Thus, EPA
would retain its authority to
independently determine whether an
enforcement action is appropriate in any
particular case. EPA is also proposing to
approve the repeal of 2D.0904 which is
replaced by the new regulation.

EPA maintains its position on the
unapprovability of 2D.0535 (g) and is
proposing to disapprove only paragraph
(g) of the regulation, which was
submitted on April 17, 1984.

It should be noted that SIPs are not
required to have provisions specifying
how a state may exercise its
enforcement discretion with respect to
excess emissions during malfunctions
and startups and shutdowns.

Further details supporting EPA action
on North Carolina's malfunction rule are
discussed in the technical support
document, which is available for public
inspection at EPA's Regional Office in
Atlanta, Georgia.

Under 5 U.S.C. 805(b), I certify that
this SIP revision will not have a
significant economic impact on a
substantial number of small entities (See
46 FR 8709.) EPA's disapproval of

2D.0535 (g) will not have a significant
economic impact because it will simply
maintain the status quo.

Under Executive Order 12291, today's
action is not ‘major'. It has been
submitted to the Office of Management
and Budget (OMB) for review.

List of Subjects in 40 CFR Part 52
Air pollution control, Reporting and
recordkeeping requirements.
Authority: 42 U.S.C. 7401-7642.
Dated: June 27, 1985,
Sanford W. Harvey, Jr.,
Acling Regional Administrator.
[FR Doc. 85-20578 Filed 8-27-85; 8:45 am|
BILLING COOE 8560-50-M

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 205

Fire Suppression Assistance

AGENCY: Federal Emergency
Management Agency.

ACTION: Proposed rule.

SUMMARY: FEMA has determined that
certain administrative changes should
be made in the Fire Suppression
Assistance regulations under section 417
of the Disaster Relief Act of 1974, Pub, L.
93-288. The changes are intended to
clarify some provisions in existing
regulations and add other provisions to
update the regulations.

DATE: Comments due date October 28,
1985,

ADDRESS: Send comments to Rule
Docket Clerk, Office of the General
Counsel, Federal Emergency
Management Agency, Room 835, 500 C
Street, SW, Washington, DC 20472,

FOR FURTHER INFORMATION CONTACT;
Gene Morath, Office of Disaster
Assistance Programs, Federal
Emergency Management Agency, Room
714, 500 C Street, SW, Washington, DC
20472, Telephone (202) 846-3683.
SUPPLEMENTARY INFORMATION: The -
changes are, essentially, administrative
in nature designed to (1) eliminate the
requirement for an annual update of the
FEMA-State Agreement for Fire
Suppression Assistance (section 101), (2)
refitle the Reimbursement section (104)
to read Cost Eligibility and clarify
portions of the cost eligibility section, (3)
allow the use of reasonable State
equipment rates instead of requiring the
use of FEMA rates [section 104(b)], (4)
comply with the Single Audit Act of
1984, Pub. L. 98-502 [section 105(d}), and
(5) add a new section (103) entitled
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"Crant Administration” applicable to
the administration of fire suppression
assistance grants.

Environmental Considerations

FEMA regulations at 44 CFR Part 10,
Environmental Conservations, which
implement the National Environmental
Policy Act (NEPA) regulations; sets forth
the determination that Fire Suppression
Assislance authorized under section 417
of the Disaster Relief Act of 1974, 42
USG 5187 is entitled to a categorical
NEPA exclusion. See 44 CFR
10.8(c)(3)(vii}{F). In addition, 44 CFR
10.8(c)(2)(i) states that the preparation of
regulations, manuals, and other
guidance related to an action which
qualifies for categorical exclusion are
also categorical exclusions. Thus, the
preparation of an environmental
assessment for the issuance of these
regulations is not required.

Executive Order 12291, “Federal
Regulaticns

This rule is not a “major rule” within
the context of Executive Order 12291. It
will not have an annual effect on the
economy of $100 million or more.

The rule will not have a significant
economic impact on small entities,
within the meaning of 5 U.S.C. 605 (the
Regulatory Flexibility Act). Therefore,
no regulatory analysis will be prepared.

The information collection require
contained in this rule has been approved
by the Office of Management and
Budget (OMB) under the provisions of
the Paperwork Reduction Act of 1980, 44
U.S.C. 3501 et seq. and has been
assigned OMB control number 3067-

0066,

List of Subjects in 44 CFR Part 205

Disaster assistance, Grants programs
Housing and Community Development.

Accordingly, Chapter 1 of Title 44,
Code of Federal Regulations is proposed
to be amended by revising subpart G to
Part 205 to read as follows:

PART 205—{AMENDED]

Subpart G—Fire Suppression Assistance

Sec.

205,100
205.101
205.102
205.103

General.
FEMA-State agreements.
Request for assistance.
Providing assistance.
205.104 Cost Eligibility.
205105 Grant administration.
Authority: 42 U.S.C. 5201 Reorganization
Plan No. 3 of 1978, and E O. 12148

Subpart G—Fire Suppression
Assistance

§205.100 General,

When the Associate Director
determines that a fire or fires threaten
such destruction as would constitute a
major disaster, assistance may be
authorized, including grants, equipment,
supplies, and personnel, to any State for
the suppression of any fire on publicly
or privately owned forest or grassland.

§205.101 FEMA-State agreements.

Federal assistance under section 417
of the Act is provided in accordance
with a continuing FEMA-State
Agreement for Fire Suppression (the
Agreement) signed by the Governor and
the Regional Director. The Agreement
contains the necessary terms and
conditions, consistent with the
provisions of applicable laws, Executive
orders, and regulations, as the Associate
Director may reguire and specifies the
type and extent of Federal assistance.
The Governor may designate authorized
representatives to execute requests and
certifications and otherwise act for the
State during fire emergencies.
Supplemental agreements shall be
executed as required to update the

continuing Agreement.
§ 205.102 Request for assistance.

When a Governor determines that fire
suppression assistance is warranted, a
request for assistance may be initiated.
Such request shall specify in detail the
factors supporting the request for
assistance. In order that all actions in
processing & State request are executed
as rapidly as possible, the State may
submit a telephone request to the
Regional Director, promptly followed by
a confirming telegram or letter.
{Approved by the Office of Management and
Budget under the Control Numbers 3067-
0068.)

§205.103 Providing assistance.

Following the Associate Director's
decision on the State request, the
Regional Director will notify the
Governor and the Federal firefighting
agency involved. The Regional Director
may request assistance from Federal
agencies if requested by the State. For
each fire or fire situation, the State shall
prepare a separate Fire Project
Application based on Federal Damage
Survey Reports and submit it to the
Regional Director for approval.

§205.104 Cost eligibliity.

(a) To be eligible under a FEMA grant,
costs must meet the following general
criteria:

(1) Be necessary and reasonable for
proper and efficient administration of
the approved work, be allocable thereto
under these regulations, and, except as
specifically provided herein, not be a
general expense required to carry out
the overall responsibilities of State or
local governments.

(2) Be authorized or no! prohibited
under State or local laws or regulations.

(3) Conform to any limitations or
exclusions set forth in these regulations,
Federal laws, or other governing
limitations as to types or amounts of
cost items.

[4) Be consistent with policies,
regulations, and procedures that apply
uniformly to both federally assisted and
other activities of the unit of government
of which the grantee is a part.

(5) Be accorded consistent treatment
through application of generally
accepted accounting principles
appropriate to the circumstances.

{6) Not be allocable to or included as
a cost of any other federally financed
program.

{7) Be net of all applicable credits
which offset or reduce otherwise eligible
cost, including discounts, insurance
recoveries, and salvage.

(b) Eligible State costs are reimbursed
in accordance with the terms and
provisions of the Agreement. Only
certain costs incurred in fire suppression
operations are eligible for
reimbursement. The following
paragraphs describe those specific items
which are clearly eligible or clearly
ineligible.

(1) Eligible costs of the State consis!
of the fallowing costs reasonably and
directly related to fire suppression:

(i) All compensation for employees,
except as noted under paragraph
(b)(2)(i) of this section, directly engaged
in authorized fire suppression activities.
Included are field support personnel,
such as cooks, guards, timekeepers, and
supply personnel.

(ii) Travel and per diem costs for
employees directly engaged in fire
suppression activities.

(iii) Expenses to provide field camps
and meals when made available to the
eligible employees in lieu of per diem
costs.

(iv) Cost for use of publicly owned
equipment used on eligible fire
suppression work based on reasonable
State equipment rates.

(v) Cost of use of privately owned
equipment based on the rental rate:
Provided such costs are comparable to
the going rate for the same or similar
equipment in the locality, as determined
by the Regional Director.
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{vi) Cost to the State for use of U.S.
Government-owned equipment based on
reasonable costs as billed by the
Federal agency and paid by the State.

(vii) Cost of firefighting tools,
materials, and supplies expended or
lost, to the extent not covered by
reasonable insurance,

(viii) Repair and reconditioning costs
of tools and equipment used in eligible
fire suppression activities.

(ix) Replacement value of equipment
lost in fire suppression, to the extent not
covered by reasonable insurance,

{x) Costs for personal comfort and
safety items normally provided by the
State under field conditions for
firefighter health and safety.

(xi) Mobilization and demobolization
costs directly relating to the Federal fire
suppression assistance approved by the
Associate Director.

(xii) Eligible costs of local
governmental firefighting organizations
which are reimbursed by the State
pursuant to an existing cooperative
mutual aid agreement, in suppressing an
approved incident fire.

(xiii) State costs for suppressing fires
on Federal land in cases in which the
State has a responsibility under a
cooperative agreement to perform such
action on a nonreimbursable basis. This
provision is an exception to normal
FEMA policy under the Disaster Relief
Act 0f 1974 and is intended to
accommodate only those rare instances
that involve State fire suppression of
Section 417 incident fires involving
commingled Federal/State and privately
owned forest or grassland.

(2] Costs that are ineligible for
reimbursement are:

(i) Any clerical or overhead costs
other than field administration and
supervision [see paragraph (b)(1)(i)).

(ii) Any costs for presuppression,
salvaging timber, restoring facilities,
seeding and planting operations.

_liii) any costa not incurred during the
mcngient period as determined by the
Rnglopal Director other than reasonable
and directly related mobilization and
demobilization costs.

(iv) State costs for suppressing a fire
on commingled Federal land where such
costs are reimbursable to the State by a
Federal agency under another statute
(see 44 CFR Part 151).

(3) In those instances in which
ssistance under section 417 of the Act
's provided in conjunction with existing
lf-torstete Forest Fire Protection
Compacts, eligible costs are reimbursed
in accordance with eligibility criteria
established in this section.

§205.105 Grant Administration.

(a) Project administration including
audit shall be in accordance with
applicable portions of Subpart H, 44
CFR 205. All grants for fire suppression
assistance shall be approved as
categorical grants.

(b) Each claim for reimbursement
shall be supported by auditable
documentation and shall include a
program review and a certification by
the State that the assistance and costs
claimed are eligible under these
regulations.

(c) In those instances in which
reimbursement includes State fire
suppression assistance on commingled
State and Federal lands (section
205.104[b)(1)(xiii)}, the Regional Director
shall coordinate with other Federal
programs to preclude any duplication of
payments. See 44 CFR Part 151,

(d) Audits shall be in accordance with
the Single Audit Act of 1984, Pub. L. 98-
502.

(e) Payment is made to the State for
its actual eligible costs, subject to
verification, as necessary, by Federal
review, inspection and audit.

(f) A State may appeal a
determination by the Regional Director
on any action related to Federal
assistance for fire suppression. Appeal
procedures are contained in 44 CFR
205,120,

Dated: July 31, 1885.
Samuel W, Speck,

Associate Director, State ond Local Programs
and Support.

[FR Doc. 85-20492 Filed 8-27-85; 8:45 am]
BILLING CODE 6718-01-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 63
[CC Docket No. 83-1230; FCC 85-368)

International Communications Policles

AGENCY: Federal Communications
Commission.

ACTION: Notice of proposed rulemaking.

SuMMARY: The Federal Communications
Commission is issuing proposed policies
with respect to three issues involving
the implementation of its Second
Computer Inquiry in the international
market: (1) Requests for designation of
enhanced-service providers as
recognized private operating agencies
(RPOAs); (2) acquisition by users of
indefeasible rights of user (IRUs) in
submarine telephone cables; and (3)
assignment of data network

identification codes (DNICs) to United
States data networks.

The three proposed policies are
promulgated as a result of comments
and proposals filed in response to the
Commission's Notice of Inquiry in CC
Docket No. 83-1230. That proceeding
was instituted to develop policies to
facilitate the extension of the
Commission's Second Computer Inquiry
into the international market.

pATES: Comments on the proposed
policies are due on or before September
27,1985, and reply comments are due on
or before October 18, 1985,

ADDRESS: Pleadings on those issues
should be submitted to: The Secretary,
Federal Communications Commission,
1919 M St., NW., Washington, DC 20554.

FOR FURTHER INFORMATION CONTACT:
John F. Copes, International Policy
Division, Common Carrier Bureau,
Federal Communications Commission,
Washington, D.C. 20554, (202) 832-4047.

SUPPLEMENTARY INFORMATION:

List of Subjects in 47 CFR Part 63

International information Services
Radio, Radio,

Notice of Proposed Rulemaking

In the Matter of International
Communications Policies Governing
Designation of Recognized Private Operating
Agencies, Grants of IRUs in Interpdtional
Facilities and Assignment of Data Network
Identification Codes CC Docket No, 83-1230).

Adopted: July 12, 1685,

Released: August 19, 1985,

By the Commission.

This document is & summary of the full
notice released by, and available from, the
Commission.

1. By Notice of Inquiry (Notice)
released December 22, 1983, 95 FCC 2d
627 (1983), we initiated this proceeding
to develop policies and procedures to
accommodate emerging competition in
the international communications and
information-services markets. More
specifically, we requested comment
from interested persons on three issues:
(a) The need for policies governing
conferral of recognized private operating
agency (RPOA) status upon enhanced-
service providers; (b) the desirability of
a policy allowing enhanced-service
providers and other non-carriers to
acquire indefeasible rights of user
(IRUs) in submarine cables; and (c) the
need for a formal procedure governing
the grant of data network identification
codes (DNICs). In our Notice we
discussed a number of potential benefits
and detriments relating to each of the
issues, requesting comment whether to
adopt a formal policy with respect to
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each issue and solicited suggestions as
to appropriate procedures to implement
such policies.

1. Issues

2. RPA Status. The issue with respect
to RPOA status is whether enhanced-
service providers are eligible to be
designated as RPOAs. The ITU
Convention defines an RPOA as "[a]ny
private operating agency . . . which
operates a public correspondence . . .
service and upon which the obligations
provided for in Article 44 of the
Convention are imposed by the member
in whose territory the head office of the
agency is situated. . . ."” International
Telecommunication Union, International
Telecommunication Convention, Annex
2, p. 149 (Edition Nairobi, 1982)
[hereinafter cited as ITU Convention].
The Convention defines "private
operating agency"” as "[a]ny individual
or company or corporation ., . . which
operates a telecommunication
installation intended for an international
telecommunication service or capable of
causing harmful interference with such a
service." Id. The issue arises because,
under Computer II, we do not license or
regulate providers of enhanced services.
Some overseas administrations have
indicated uncertainty whether the U.S.
government “recognizes” such
unlicensed enhanced-service providers,
within the meaning of the Convention,
and whether it will require such entities
to obey the ITU Convention and
regulations. As a result, foreign
administrations are sometimes reluctant
to enter into operating agreements with
U.S. enhanced-service providers.

3. Non-carrier Access to Transmission
Facilities. The issue with respect to non-
carrier ownership of IRUs is whether we
have the power to force carriers to sell
IRUs to their customers. Nothing in the
Communications Act bars IRU
ownership of cables by non-carriers.
The carrier owners of the cables,
however, argue that we may not, under.
the Fifth Amendment to the U.S.
Constitution, force them to sell IRUs to
non-carriers. Allowing non-carriers
cable IRUs would be consistent with our
pro-competitive policies and could yield
a number of public-interest benefits. For
example, non-carrier IRUs could allow
users to lower their costs for
communications and give them greater
service flexibility. We also, however,
identified a number of potential
drawbacks to a policy of non-carrier
IRUs. Most particularly, we indicated
that we must assure that allowing
enhanced-service providers to own IRUs
would not deprive us of any necessary
control over use of such IRUs,

4. DNICs, The DNIC is a four-digit
number used under CCITT
Recommendation X.121 to identify
particular public data networks and to
route data traffic to subscribers
attached to such networks. The first
three digits of a DNIC constitute the
Data Country Code (DCC) which
identifies the region of the world and
country in which the network is located.
The first digit of the DCC indicates the
region as numbered by the CCITT (the
United States is in Region 3 which
covers North America and the
Caribbean basin). The next two digits of
the DCC identify countries within the
region {the United States has been
assigned seven DCCs from 310-316), The
fourth or last digit of the DNIC is known
as the network identifier and indicates a
particular network within a country
identified by the DCC. Because all DCCs
in the North American/Caribbean
region must begin with the number 3,
only 100 are available for use for all
countries therein. Because the DNIC
consists of only four digits and because
the number of DCCs available for U.S.
use is limited, it is likely that there will
not be enough DNICs to allow us to
assign a separate DNIC to every U.S.
network with a need for one. As a result,
we observed in our Notice that we might
now plan for some way to deal with this
potential scarcity so that we could
assure that DNIC assignments best
serve the public interest.

5. In the United States responsibility
to administer the X.121 (DNIC)
numbering plan resides ultimately with
the Department of State as the U.S.
Signatory to the Convention, but the
Department has delegated the
Commission authority to make specific
DNIC assignments. In carrying out that
function, we have assigned 36 DNICs on
a "first-come, first-served basis" to
carrier and enhanced-service-provider -
networks which originate and terminate
international data traffic. In view of the
potential scarcity, we questioned the
continued viability of such a policy and
sought alternatives. We also
recommended one possible alternative:
a “marketplace” allocation methodology
based on either a lottery or an auction,
which would operate without the need
for Commission action.

1l. Discussion

6. We tentatively conclude that the
public interest will be served by a
liberal policy of granting RPOA status to
enhanced-service providers, a policy
requiring carriers to sell non-carrier
entities IRUs in the carriers' submarine
cables, and adoption of a formal DNIC-
assignment process which would rely
upon shared DNICs.

7. RPOA Status. We believe that a
policy permitting eligible enhanced-
service providers to be designated as
RPOAs may assist them in obtaining
operating agreements from overseas
administrations. Enhanced-service
providers could generally meet the
standards in the definition of an RPOA.
The use of the term “public
correspondence" in the definition of
RPOA does not require that the entity be
& “common carrier” or that it hold out
service to the public indiscriminately.
Rather, public correspondence is used
as a synonym for “telecommunications
services” to distinguish message
services offered to the public—i.e., the
kinds of services offered by an
administration—from “data
processing”—which is not construed as
a public offering. An entity eligible for
RPOA status Is, therefore, an entity
which offers a message service to the
public; whether the provider is licensed
as a common carrier or is an unlicensed
enhanced-service provider. The
enhanced services under U.S. law which
the ITU would treat as message services
include packet switching, code and
protocol conversion or other services
which act upon the form but not the
content of the subscriber's information,
and electronic mail or other “store and
forward" services.

8. RPOA designation is not required to
assure compliance with the ITU
Convention and regulations. The United
States, as a signatory to the I[TU
Convention, has undertaken under
Article 44 to assure that no U.S, citizen
or resident acts in any way which would
violate the rights of other signatories to
the convention. However, if U.S.
enhanced-service providers believe that
obtaining designation as an RPOA
would assist them in obtaining operating
agreements, we have no objection to
extending RPOA status to enhanced-
service providers. Our only concern is
that we do not wish an RPOA- -
certification process to becomea
substitute for common-carrier licensing
or otherwise to impede the development
of competition. :

9. We find no express requiremen! in
the Convention for a mandatory
certification of enhanced-service
providers as RPOASs. Enhanced-service
providers who seek to operate
internationally must ﬁl;st obtain an
operating agreement. If an overseas
agmmi:t';at% is content to deal with a
U.S. enhanced-service provider, without
formal RPOA accreditation, we see no
reason ourselves to require it. Rather, it
is we tentatively conclude that itis
sufficient to make RPOA status easily
available to any enhanced-service
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provider which seeks it. We also
conclude that RPOA certification does
not require the RPOA to foin the CCITT.
The only requirement in the Convention
is that, if the RPOA elects to join the
CCITT, that it pay its share of the costs
thereof.

10. We also believe that there is no
need for an elaborate RPOA-
cartification process. Rather, we propose
to recommend to the Department of
State that those seeking RPOA status be
required to file an application with the
Commission, patterned on § 63.03 of our
Rules and Regulations, 47 CFR 63.03
(1884). Such an application would
require the applicant to provide
information relevant to RPOA
certification: The applicant’s name and
place of incorporation, the nature of the
service for which RPOA designation is
sought, a statement that the applicant
will offer the service internationally, a
stalement of its awareness of its
obligations to obey the ITU regulations
and Commission policies, and a
certification that it will honor these
obligations, Attached to this Notice of
Proposed Rulemaking is a proposed rule
selting forth the limited filing
requirements for RPOA designation.

11. Upon the filing of the proposed
application, we would review the
submitted information. Notice to the
public of the filing would be given in the
Common Carrier Bureau's weekly notice
of inlernational applications filed, but
we do not contemplate entertaining
formal comments or petitions to deny.
Persons who question whether the
applicant is, in fact, offering a “public
correspondence” may communicate
their concerns informally by letter. Our
stalf would prepare a recommendation
to the Department of State, which would
then issue an appropriate document,

12. Nen-carrier IRUs, We believe the
allowing enhanced-service providers
and other users to acquire IRUs in
submarine cables will lower costs to
users without adversely affecting the
availability or quality of service to
0?.“.-:"!‘;. the viability of the carriers or our
ability to control the use of the
facilities.* Asa result, we tentatively
conclude that we should adopt a policy
'al.owgng voluntary sales to users of
IRUs in unused capacity in submarine
cables and to require sales of such IRUs
if the carriers to not agree to do so.

13. The Fifth Amendment permits the
government to take property so long as
\—

' We here consider only the ability of usars
Bequire [RUs. We shall consider tbt?;nu of “
whethier such users should be allowed in futyre
m‘ahle’ 'o particiate us full owners at such time as
We next consider an application for construction of
4 cable in which & non-carrisr seeks ownership,

the person from whom the property is
taken recelves “just.compensation” and
so long as the taking is for a valid
“public use."” We would require users to
reimburse AT&T or other carrier sellers
fully and fairly for the reasonable value
of all IRUs they are required to sell. The
sale of IRUs to users required by our
proposed policy would constitute a valid
public use. Modern courts give a broad
reading to the term “public use.” The
U.S. Supreme Court, in Hawaii Housing
Authority v. Midkift, 104 S. Ct. 2321
(1984), held that the government has
power lo take property even if it
ultimately inures to the benefit of a
private interest so long as the taking is
in furtherance of a valid public purpose.
We conclude that the benefits of
allowing non-carrier users to own their
own transmission facilities would
constitute a sufficient public purpose to
justify mandatory sales of [RUs.?

14. The primary benefit we see from
non-carrier IRUs is that the purchase of
IRUs could allow users to reduce their
cost of communications services and
give them greater flexibility in tailoring
their communications to thair needs.
Additionally, we believe that-our policy
could benefit even users who elect to
continue to use carrier leased-channsl
service by exerting a downward
pregsure on leased-channel rates.
Enhanced-service providers would
especially benefit, since IRU ownership
would guarantee them favorable access
to facilities and allow them to pass their
reduced facilities costs on to their users,

15. We also believe that requiring the
carriers fo sell IRUs to users would not
threaten the viability of any carrier or
otherwise adversely affect users. Our
proposed policy would affect only the
carriers' leased-channel services. A
reduction in leased-channel revenues
would not affect the costs or revenues of
MTS, telex, or other services.

16. The potential detriments to
carriers of requiring private IRU sales
are also likely to be minor. To the extent
the carriers' existing leased-channel
customenrs elect to acquire IRUs the
carriers’ leased-channel revenues could
be reduced.® The effect of such a

* We note that, In authorizing the TAT-8 cable we
expreasly conditionad our grant upon the poasibility
that we might decide to ullow non-carrier IRUs. The
cable participants have accepted that condition and
have thus acceded to our right 1o order sales of
circuity in that cable.

* It i also certain that requiring sales of private
IRUa would in fact canse ATAT or other carsiers to
Iose substantial numbers of their leased-channel
cistomers, Purchasing an IRU would require the
customer o enter into a long-term srrangoment,
under which it is obligated o contribate {ts ratable
shara of annual maintenance and operating
expenses for the life of the cable, and to run the risk
that [ts needs for communications might change

reduction, however, is not likely to be of
sufficient magnitude as to threaten the
continued viability of the carriers or
their ability to offer good-quality,
economical service to their remaining
customers. Leased-channel service
represents less than 20 percent of the
carriers’ total international revenues
and less than 10 percent of all curcuits
in use. Even the loss of a substantial
number of its leased-channel customers,
would not threaten any carrier’s
existence. Furthermore, requiring sales
of IRUs would increase neither the
carriers' capital costs nor their operating
expenses. The carriers would continue
to receive monthly contributions from
users who elect to acquire IRUs to cover
the users' ratable shares of cable
operating and maintenance expenses,
Finally, the carriers will receive
compensation from users for every IRU
the carriers sell and can invest that
payment in other activities. As & result,
we believe that the net effect of our
proposed policy on carriers is likely to
be relatively minor and that it would be
more than balanced by the bensfit to
users of increased choice,

17. We believe it clear that sales of
IRUs would not deprive us of the
authority to assure compliance with
international regulations, We retain
ample jurisdiction over cable IRUs and
their operation by users under Title 1 of
the Communications Act. Since cable
circuits are now owned in undivided
half interests by a U.S. entity (carrier)
and an overseas administration, both
parties must agree to any transfer of an
IRU. As a result, we propose to make a
sale of an IRU conditional upon the U.S.
entity's obtaining agreement from the
overseas entity. To assist the U.S, entity
in obtaining such agreement we shall
make clear in authorizing private IRUs
that we retain full control to assure that
the U.S. entity obeys all international
regulations.

18, We have recently sought to
introduce facilities competition. See Tel-
Optik, Ltd., FCC 85-99,—FCC 2d—
(released April 5, 1985). If and when
such alternative, non-common-carrier
cable systems are introduced, users will
have an alternative to the common-
carrier cables and it may be less
appropriate to require involuntary sales
of IRUs. However, since we do not now
know whether those systems will in fact
be built, we must go forward with our
policy proposal now. We shall, however,
review the entire IRU-sales issue in no

before the end of the cable life. If the carriers prive
their leaved-channel service attractively, many
customers may vloot 1o continue to take service
from the carriors.
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more than two years from the adoption
of a final policy in this proceeding.

19. DNICs. We tentatively conclude
that we develop policies to cope with
the likely scarcity of DNICs. important
function of the DNIC is routing. In a
world of interconnected, automated data
networks, it is vital to have a simple
device for routing traffic from network
to network. The routing function the
DNIC performs is needed whether the
traffic to be routed is domestic or
international, particularly in a country
such as the United States which has a
competitive domestic communications
market and a strong preference for
customer routing. As a result, any DNIC-
assignmen! plan we adopt as a resull of
this proceeding must permit the
selection of all overseas and domestic
inlerexchange networks needed to route
a call from the origination to the called
party. Not every network, however,
needs its own DNIC—only those which
operate their own overseas facilities and
interact with overseas administrations.
This is because Recommendation X.121
specifies that international routing mus!
be accomplished by use of a DNIC (we
cannot require an overseas
administration to read more than the
DNIC). Other networks can rely upon
the DNIC of the network or networks
with which they interconnect or share a
DNIC. In either case, identification and
routing can be accomplished through a
DNIC and information contained in the
subscriber’s data number. U.S, switches
can be programmed to route traffic
solely from the information in the data
number.

20. When multiple U.S. networks
share @ DNIC, since every such network
does not interconnect with every other
U.S. network, “routing ambiguities" can
occur in which routing information in
the four-digit DNIC is not sufficient to
identify and allow switching of traffic to
a particular network using the DNIC. As
a result, attempts by an overseas PIT to
make traffic to a U.S. network will fall,
but not without first having tied up the
administration's domestic network, the
international networks of two nations
and the domestic network of the United
States, depriving other users of the use
of the networks and failing to generate
revenues. Thus, while we believe that a
plan under which most destination and
interexchange networks share a DNIC or
DNICs (leaving individual DNICs for
U.S. overseas networks) is the best
longterm solution to the shortage of
DNICs, we also believe that any such
plan must be structured to eliminate or
minimize routing ambiguities. This, in
turn, seems to be possible only if every
network sharing a DNIC is

interconnected with each other and with
every U.S. overseas network that serves
any network using that DNIC,

Options

21. We put out for comment six
particular proposals for a DNIC-
assignment procedure.

Option 1

22, First-Come, First-Served. One
approach would be to continue, as we
have in the past, to assign DNICs on a
first-come, first-served basis. Such an
approach would certainly be fair and
easy to administer by both the
Department of State and this
Commission. The problem is that this
approach may, in the not-too-distant
future, cause a shortage of DNICs. the
only course we could follow in such an
event would be to reallocate a DNIC
from one entity to another, if the latter
could demonstrate a greater need. Our
experience has shown us that such a
process is likely to be complicated and
contentious, Thus, although we agree
with the parties that we have the power
to reassign DNICs, our experience
indicates that such an undertaking
would be difficult. Rather, we think the
better course would be to seek a DNIC-
allocation procedure which would avoid
running out of DNICs,

Option 2

23. Marketplace procedures. Another
approach, relying upon an auction or
lottery to determine DNIC assignments,
would also meet most of the objectives
of the data numbering plan. Such an
approach would be fair, since it would
substitute objective price criteria for
subjective comparative-worth criteria,
and would assure that DNICs go to
those who have the most need of them.
A market approach would also be easy
to administer. After the initial
assignment the market would operate
independently. Once the initial
assignment of DNICs has been made by
auction or lottery, data-network
operators who need a DNIC would be
free to negotiate with DNIC holders and
to buy one. The DNIC is a business tool
and of use only to an entity which can
use it to serve customers and earn a
profit. The more customers a network
serves, or the more profit the operator

believes it can use the DNIC to generate,

the more the operator would be willing
to pay for it. As a result, under a market
approach, DNICs would go to those who
have the most customers or those who
can make the best economic use of
them.* The market approach, however,

* To preven! clear abuses, we would limit
participants in the auction or lottery to those who

cannot increase the number of DNICs
available or assure that everyone who
needs a DNIC can get one. Even under a
market approach, some networks may
be forced to negotiate arrangements to
share DNICs. Because all U.S. networks
are not interconnected, without
preplanning, the market approach would
not guarantee the absence of routing
ambiguities.

Option 3

24. National DNIC. Another potential
solution to the shortage of DNICs would
be the creation of an alternative,
“national DNIC,"” with significance only
within the United States, to supplement
the DNICs assigned under
Recommendation X.121. A “national
DNIC" would be a four-digit number
beginning with 0, 1, 8 or 8, the digits not
used for DNICs under X.121, Such a
national DNIC could be used for routing
purposes in the RPOA-selection field for
networks who operate solely within the
United States.® However, since overseas
switches would not recognize the
national DNIC, they could not use it to
route traffic to U.S. networks. As a
result, a purely domestic network
operator which later decided to begin
terminating international traffic, might
at that time be required to acquire an
X.121 DNIC and to renumber all their
subscriber terminals, Further, because of
the lack of nationwide interconnection,
use of the national DNIC could still
allow routing ambiguities to occur.

Options 4 and 5

25. Shared DNICs. Another way we
might assure everyone access to a DNIC
would be 1o require networks to share
one or more X.121 DNICs. Two such
sharing schemes have been proposed:
the proposal by the United States
Telephone Association (USTA) for one
shared nationwide DNIC and the
proposal made separately by several of
the regional BOCs for several shared
regional DNICs.

26. The USTA Proposal (Option 4).
The USTA proposes that all operators of

are ut that time good-faith providers of data
networks. To prevent hoarding or trafficking in
DNICs, we could limit any one entity to one Dﬂ!ﬂ

% A national DNIC would consist of a four-digit
number, beginning with 0, 1, 8 or 8, These numbers
were selected because Recommendation X121 does
not use them. A four-digit number beginning with
one of those digits could perform the Domestic
DNIC routing function (U.S. switches would be

mmed to recognize them) and would not

interfere with overseas administrations (their
switches simply would not recognize DNICs
beginning with 0. 1, 8 or § and would ignore them).
National DNICs would free up X121 DNICs for
assignment to those networks which operate with
overseas networks and receive traffic routed by
those overseas networks.
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local telephone exchange networks who
offer data sarvices share one DNIC.
Differentiation of the particular
networks would be accomplished by a
private network identification code
(PNIC}—the first six of the ten digits
which follow the DNIC in creating the
inlernational data number, The

customer would be identified by the last
four digits of the data number,

27. Routing from overseas would be
performed by use of the U.S. overseas
carrier's DNIC. Routing in the United
States would be accomplished by
programming U.S, switches to read the
PNIC. The first three digits of the PNIC
would be analogized to the three-digit
area code under the North American
Numbering Plan for telephony. The
second three digita would be analogous
lo the three-digit central-office codes.
The last four-digit group would be
analogized to the subscriber code in
telephony. Indeed, the North American
numbering plan could be adapted to
data communications, Such an approach
already well understood and could, thus,
be easily implemented for data services.
USTA volunteers to administer the
shared DNIC and to assign PNICs.

28. The USTA proposal, however,
does have some limitations. For
example, since overseas routing is solely
by DNIC, unless all networks sharing
the DNIC are interconnected with each
other, or with every interexchange
carrier with overseas connections,
routing ambiguities will eccur. Further,
the regional Bell Operating Companies
(RBOCs) argue that the use of one
nationwide DNIC would not give any
routing information in the DNIC. As &
result, all routing functions would have
to be accomplished by the PNIC—a fact
which the RBOCs assert would place a
significant burden on the interexchange
carriers because it would require them
to inlcude a detailed routing table in all
of their service nodes and to incur as a
significant cost. The RBOCs also argue
that use of one, nationwide DNIC would
limit to 65,535 the number of closed user
groups (CUGs) which could be
accommodated in all packet networks
combined. The RBOCs find this an
uncomfortably small number, which
they helieve might be exhausted quickly.
The RBOCs also believe that the use of
one DNIC may result in exhaustion of
@vailable DNPA and DCO assignments
(the first six digits of the data number)
are require the Commission to add new
DN!(;;. Requiring customers and service
providers to change DNICs after they
have planned and implemented their

networks would be disruptive and costly
process,

Option 5

29. The RBOC Proposal. Some of the
RBOCs argue that each wiil need its
own DNIC, but that thev are willing to
share the DNIC with other networks,
The RBOCs, thus, argue for a regional
rather than a nationwide, shared, DNIC:
each network sharing the regional DNIC
would be assigned a six-digit PNIC
composed of a three-digit area code and
a three-digit central-office code. The
RBOCs state that they would be willing
to administer the shared DNIC and
assign the PNICs for their areas. We
agree that a regional approach would
likely yield benefits and that it may be
superior to a single, nationwide DNIC.
The RBOC approach would also
conserve DNICs. Thr RBOC proposal,
however, would not eliminate the
problem of routing ambiguities, Because
overseas routing is by DNIC, the RBOC
approach would still require every
exchange network sharing a regional
DNIC to interconnect with each other.
The RBOC approach would reduce the
number of required connections (and
expenditures). It should be noted,
however, that each of the RBOC
territories encompasses sieveral states
and a variety of LATAs. There may still
be a large number of networks which
must interconnect. On the whole,
however, it appears to us that the RBOC
approach is more flexible than the
shared USTA DNIC proposal and that it
represents a workable solution. We
invite further comment on the benefits
and limitations of the regional-DNIC
approach, particularly on how it could
be administered so as to minimize or
eliminate routing ambiguities,

Option 6

30. Integrated Numbering Plan. The
weakness in all of the opfions we have
considered is that they could create
routing ambiguities. Short of assigning a
DNIC to every destination and
interexchange network, which appears
not to be possible, the only way to avoid
ambiguities would be to require every
network to interconnect with each other.
The main difficulty in avoiding routing
ambiguities through universal
interconnection is the expense of the
required interconnections. The RBOC
proposal for seven regional and one
nationwide DNIC would ease the
problem somewhat by reducing the
number of interconnections required and
the length of required connecting
facilities. A larger number of regional
DNICs, with correspondingly smaller
geographic areas, might improve the
situation even more. One such approach
would be assign a DNIC to each of the
RBOC LATAs. Under such an approach,

all private and public destination data
networks within the LATA would share
the LATA DNIC. Domestic
interexchange networks which do not
interact with overseas administrations
can rely for routing upon programming
U.S. swilches to read the PNIC or
through use of a national DNIC. The use
of the national DNIC would permit
identification of up to 4,000 different
inter-exchange networks without
reducing the supply of available X.121
DNICs.

31. The use of a DNIC for every LATA
will not, however, prevent routing
ambiguities. That is, even with 184
DNICs, there must still be
interconnection so that every
interexchange carrier that serves a given
LATA can deliver the traffic to every
network in that LATA. The relatively
small geographical area of a LATA
should reduce the number of entities
sharing any one DNIC, and thus the
number of entities with which a
particular network must interconnect. It
should also reduce the cost of
interconnection by reducing the length
of any required interconnection
facilities.®

32. Each of the options we have
considered has its own features and
will, to a greater or lesser degree,
provide for workable traffic routing. We
thus solicit comments from interested
persans on any of the options. However,
in the interest of DNIC conservation, we
incline toward one of the plans for
sharing DNICs, such as the USTA,
RBOC or integrated numbering plan.
Moreover, because we believe that the
existence of routing ambiguities is likely
to be a significant problem, which must
be avoided, and that the only solution to
it is a rather extensive program of
interconnection, Option 8 (the integrated
numbering plan) may be the best
solution overall. We do not by
expressing our preference wish to limit
parties to this rulemaking. They are free
to address any or all of the options and
to suggest others ag well.

Administration of Numbering Plans

33. Because all of the proposals which
call for sharing DNICs will require
potentially competitive networks to
work together, the question of
administration is of great importance.
We have already discussed USTA's

*1t should be noted that entities which operate in
more than one LATA need not effect
interconnections in all of them. So long as the
particular network is connected somewhere in thy
United States to a network with overseas facilities,
the destination network can rely upon the
Interconnection and its national DNIC for routing to
its subscribers.
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offer to administer a shared-DNIC
scheme, as well as the RBOC offer to
administer a regional DNIC approach.
Another potential administrator which
has been proposed is Bell
Communications Research (Bellcore).
Bellcore now administers the North
Amegican Numbering Plan for telephony
and would certainly have the expertise
necessary for assigning PNICs under a
variety of shared-DNIC approaches,
However, because providers of data
services will have overlapping service
areas and, thus, will compete for the
same customers, administration of a
data-gervice numbering plan will likely
be more complicated (and more
susceptible to controversy) than the
telephone-service numbering plan. Yet
another candidate for administrator
would be the Exchange Carrier
Standards Association (ECSA) or some
other body sanctioned by the American
National Standards Institute (ANSI).
ECSA, or one of its “T1"
telecommunications technical
subcommittees, appears to be
particularly a good choice for
administrator. The ECSA is impartial,
expert, represents a wise variety of
interests. Thus, we tentatively conclude
that we should assign the administration
of a DNIC-sharing plan to ECSA. The
United States government is obligated to
assure that DNIC assignments are in
accordance with its agreements in the
ITU and to oversee the administration of
a numbering plan.

1L Regulatory Flexibility Act—Initial
Analysis

34. Pursuan! to Section 803 of the
Regulatory Flexibility Act, 5 U.S.C. 603
(1880), the following is an initial
analysis of the impact of this proposed
rulemaking:

A. Reason for Action

35. RPOA Status. Because overseas
administrations are concerned that
unlicensed, U.S. enhanced-service
providers may not be obligated to obey
the ITU Convention and Regulations,
some administrations have been
reluctant to enter into operating
agreements with U.S. enhanced-service
providers. To assist such enhanced-
service providers in obtaining
agreements, we are proposing a simple
application procedure for those seeking
RPOA status which will give such
enhanced-service providers U.S,
governmental recognition and
affirmatively place upon them the
obligations of all U.S, communications
entities operating internationally to
obey the Convention and Regulations.

36. Non-carried IRUs. Because the
ownership of circuits in submarine

cables can allow certain users of
international communications services
to achieve maximum service flexibility,
assure the satisfaction of their
communications needs on a long-term
basis and potentially to reduce their cost
for service, we are proposing a policy of
allowing enhanced-service providers
and other users to acquire IRUs in such
cables and requiring the owners of those
cables to make IRUs available to users.
The proposal would extend to
international common-carrier submarine
cables policy of non-carrier ownership
the Commission has already adopted
with respect to domestic sateilite
facilities, domestic terrestrial cable
facilities and international non-common-
carrier submarine cables.

37. DNIC Assignemnt. Since the
number of U.S. data networks who have
a need to route data traffic to and from
other U.S. domestic and international
networks, and who thus could benefit
from access to a DNIC, is likely to
exceed the number of DNICs available
for United States use, we are proposing
a DNIC-assignment plan which will
provide for various networks to share a
DNIC or DNICs, thus conserving scarce
codes and assuming the widest possible
access to a code.

B. The Objective

38. To encourage greater flexibility
and customer choice in the satisfaction
of their communications needs so as to
apply a downward pressure on the costs
and charges for international
communications and information
services.

C. Legal Basis

39, Authority for these policies is
premised upon 47 U.S.C. 154(i), 201-2065,
214 and 403 (1978),

D. Description of Potential Impact and
Number of Small Entities Affected

40, The proposed policies are unlikely
1o have a significant impact upon a
sustantial number of entities who would
constitute “small businesses” under
section 601(3) of the Regulatory
Flexibility Act, or “small entities™ within
the meaning of section 3 of the Small
Business Act.

41. RPOA Status. Most existing
enhanced-service providers are
affiliates of large corporations. The
proposal would, however. assist any
potential enhanced-service providers
who would constitate a small business
who may wish to offer international
service.

42. Non-carrier IRUs. Most users of
international private-line services, the
ones most likely to acquire IRUs, are
large corporations or U.S. governmental

entities. However, allowing users to
acquire IRUs in submarine cable
facilities will assist even small entities
in arranging their communications
needs. ’

43. DNIC Assignments. Most of the
common carriers, enhanced-service
providers and operators of private data
networks who would seek DNIC
assignments are large corporations. The
purpose of the DNIC-assignment plan is
to make it easy for any entity with a
need for a DNIC to have access to one,
either individually or shared.

E. Record Keeping and Other
Compliance Requirements

44. The proposals would impose no
new reporting requirements.
Implementation of the RPOA status
application procedure would require
applicants to file a more formal
application than they now do.
Implementation of the non-carrier IRU
policy will require the carrier owners of
the cables to calculate a price for an IRU
and to file an application under 47
U.8.C. 214 for authority to transfer the
IRUs from common-carrier use. Potential
non-carrier purchasers of IRUs in cables
would be required to provide the
Commission with a copy of an operating
agreement with an overseas
administration and a statement that the
administration consents to the sale.
Implementation of the DNIC-assignment
procedure will require the designation of
an administrator to supervise
assignments of DNICs and PNICs.
Applicants for DNICs or PNICs will
continue to file an application.

F. Federal Rules Which Overlap,
Duplicate or Conflict With These Rules

45, None.

G. Any Significant Alternatives
Minimizing Impact on Small Entities
and Consistent With Stated Objectives

48. The proposals do not increase
regulatory burdens upon amall entities.
Rather, they were designed to minimize
regulatory burdens on users, large or
small.

Federal Communications Commission,
William J. Tricarico,
Secretary.

Appendix

The Federal Communications
Commission is proposing to amend 47
CFR Part 63, as follows:

1. The authority citation for Part 63
continues to read as follows:

Authority: Sec. 4, 48 Stat. 1068, as
amended, 47 U.S.C. 154.



Federal Register / Vol. 50, No. 167 / Wednesday, August 28, 1985 / Proposed Rules

34873

2. Sections 63.701 and 63.702 are
proposed to be added as follows:

§63.701 Contents of application.

Except as otherwise provided in this
part, any party requesting designation
as a Recognized Private Operating
Agency within the meaning of the
International Telecommunication
Convention shall request such
designation by filing an original and two
copies of an application stating the
nature of the service to be provided and
a statement that the applicant is aware
of its obligation under Article 44 of the
Convention to obey all international
regulations promulgated under the
Convention to which the United States
is a Signatory and its pledge that it will
in fact honor those regulations. Such
statement must include the following
information where applicable:

(a) The name and address of each
applicant;

(b) The Government, State, or
Territory under the laws of which each
corparate applicant is organized;

(c) The name, title and post office
address of the officer of a corporate
applicant, or representative of a non-
corporate applicant, to whom
correspondence concerning the
application is'ta be addressed;

(d) A statement whether the applicant
is & carrier subject to section 214 of the
Communications Act, an operator of
broadcast or other radio facilities,
licensed under Title 3 of the Act,
capable of causing harmful inteference
with the radio transmissions of other
countries, or a non-carrier provider of
services classed as “enhanced" under
§ 64.702(a).

(¢} A statement that the services for
which designation as a recognized
private operating agency is sought will
be extended to a point outside the
United States or are capable of causing
harmful interference of other radio
transmission and a statement of the
nature of the services to be provided;

(f) A statement setting forth the points
between which the services are to be
provided; and

(8) A statement as to whether covered
Services are provided by facilities
owned by the applicant, by facilities
leased from another entity, or other

drrangement and a description of the
arrangement,

§63.702 Form.

Application under § 63.701 shall be
submitted in the form specified in
}i 63.53 for applications under section
214 of the Communications Act.

(FR Doc. 85-20562 Filed 8-27-85: 8:45 am)
BIiLLING CODE 8712-0%-1

47 CFR Part 73
[MM Docket No. 85-255; RM-4082)

FM Broadcast Station in Oswego, NY

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: Action taken herein proposes
the allocation of Channel 244A to
Oswego, New York, as that community's
second local FM allotment at the request
of William Kirkpatrick.

DATES: Comments must be filed on or
befare October 17, 1985, and reply
comments on or before November 1,
1985.

ADDRESS: Federal Communications
Commission, Washington, D.C. 20554.
FOR FURTHER INFORMATION CONTACT:
Leslie K. Shapiro, Mass Media Bureau,
(202) 634-6530.

SUPPLEMENTARY INFORMATION:

List of Subjects in 47 CFR Part 73:

Radio broadcasting.

The authority citation for Part 73
cortinues to read:

Authority: Secs. 4 and 303, 48 Stat. 1066, as
amended, 1082, as amended: 47 U.S.C. 154,
303. Interpret or apply secs, 301, 303, 307, 48
Stal. 1081, 1082, as amended, 1063, as
amended, 47 U.S.C. 301, 303, 307. Other
statutory and executive order provisions
authorizing or interpreted or applied by
specific sections are cited to text.

Proposed Rulemaking

In the matter of amendment of §73.202(b),
table of allotments, FM broadcast stations
(Oswego, New York}: MM Docket No. 85-255,
RM-4982,

Adopted: August 13, 1985.

Released: August 26, 1985.

By the Chief, Policy and Rules Division.

1. The Commission has before it for
consideration the petition for rule
making filed by William Kirkpatrick
(“petitioner”) requesting the allocation
of Channel 244A to Oswego, New York,
as that community's second local
commercial FM channel. The petitioner
states that he will apply for the channel,
if allocated.

2. Oswego currently receives local
service from noncommercial educational
Station WRVO and commercial Station
WSGO-FM, Channel 288A. Channel
244A can be allocated in compliance
with the Commission's mileage
separation requirements if the
transmitter is sited at least 7.1 miles
(11.4 kilometers) east to avoid a short-
spacing to Station WCMF, Rochester,
New York. This site restriction requires
that the transmitter be located beyond
the distance for which we could assume

that a city grade signal could be
provided to the entire community.
Therefore, we request that the petitioner
furnish us with a study showing that a
site is available from which a Channel
244 operation could provide the
required 70 dBu signal over Oswego in
its entirety.

3. Oswego is located within 320
kilometers {200 miles) of the U.S.-
Canadian border. Therefore, the
concurrence of the Canadian
Government must be received before the
channel can be allocated.

PART 73—[AMENDED]

§73.202 [Amended)

4. We believe the public interest
would be served by proposing the
allocation, as it could provide Oswego
with its second local commercial FM
service. Accordingly, we propose to
amend the FM Table of Allotments,
§73.202(b) of the Commission’s Rules,
for the community listed below, to read
as follows:

oy Channel No.
Prosom Proposed
Ouwego, New York .o ... | ZBAA | 2e4A 2884

5. The Commission's authority to
institute rule making proceedings,
showings required, cut-off procedures,
and filing requirements are contained in
the attached Appendix and are
incorporated by reference herein,

Note.—A showing of continuing interest is
required by paragraph 2 of the Appendix
before a channel will be allotted.

6. Interested parties may file
comments on or before October 17, 1985,
and reply comments on or befora
November 1, 1985, and are advised to
read the Appendix for the proper
procedures. Additionally, a copy of such
comments should be served on the
petitioners, or their counse! or
consultant, as follows: William
Kirkpatrick, P.O. Box 1306, Ridgewood,
New Jersey 07451 (petitioner).

7. The Commission has determined
that the relevant provisions of the
Regulatory Flexibility Act of 1880 do not
apply to rule making proceedings to
amend the FM Table of Allotments,

§ 73.202(b) of the Commission’s Rules.
See, Certification that sections 603 end
604 of the Regulatory Flexibility Act Do
Not Apply to Rule Making to Amend
8§ 73.202(b), 73.504 and 73.608(b) of the
Commission’s Rules, 46 FR 11549,
published February 9, 1981.

8. For further information converning
this proceeding, contact Leslie K.
Shapiro, Mass Media Bureau, (202) 834-
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6530. However, members of the public
should note that from the time a Notice
of Proposed Rule Making is issued until
the matter is no longer subject to
Commission consideration or court
review, all ex parte contacts are
prohibited in Commission proceedings,
such as this one, which involve channel
allotments. An ex parte contact is a
message (spoken or written) concerning
the merits of a pending rule making,
other than comments officially filed at
the Commission, or oral presentation
required by the Commission, Any
comment which has not been served on

_the petitioner constitutes an ex parte
presentation and shall not be considered
in the proceeding. Any reply comment
which has not been served on the
person(s) who filed the comment, to
which the reply is directed, constitutes
and ex parie presentation and shall not
be considered in the proceeding.

Federal Communications Commission.
Charles Schott,

Chief, Policy and Rules Division, Mass Media
Bureau.

Appendix

1. Pursuant to authority found in
sections 4(i), 5(d)(1), 303 (g) and (r), and
307(b) of the Communications Act of
1934, as amended, and §§ 0.61, 0.204(b)
and 0.283 of the Commission's Rules, it
is proposed to amend the FM Table of
Allotments, § 73.202(b) of the
Commission’s Rules and Regulations, as
set forth in the Notice of Proposed Rule
Moaking to which this Appendix is
attached.

2. Showings Required. Comments are
invited on the proposal(s) discussed in
the Notice of Proposed Rule Making to
which this Appendix is attached.
Proponent(s) will be expected to answer
whatever questions are presented in
initial comments. The proponent of a
proposed allotment is also expected to
file comments even if it only resubmits
or incorporates by reference its former
pleadings. It should &also restate its
present intention to apply for the
channel if it is allotted and, if
authorized, to build a station promptly.
Failure to file may lead to denial of the
request,

3. Cut-off Procedures. The following
procedures will govern the
consideration of filings in this
proceeding.

(a) Counterproposals advanced in this
proceeding itself will be considered, if
advanced in initial comments, so that
parties comment on them in reply
comments. They will not be considered
if advanced in reply comments. (See
§ 1.420(d) of the Commission’s Rules.)

-

(b) With respect to petitions for rule
making which conflict with the
proposal(s) in this Notice, they will be
considered as comments in the
proceeding, and Public Notice to this
effect will be given as long as they are
filed before the date for filing initial
comments herein. If they are filed later
than that, they will not be considered in
connection with the decision in this
dockel. =

(c) The filing of a counterproposal
may lead the Commission to allot a
different channel than was requested for
any of the communities involved.

4. Comments and Reply Comments;
Service. Pursuant to applicable
procedures set out in §§ 1.415 and 1.420
of the Commission's Rules and
Regulations, interested parties may file
comments and reply comments on or
before the dates set forth in the Notice
of Proposed Rule Making to which this
Appendix is attached. All submissions
by parties to this proceeding or persons
acting on behalf of such parties must be
made in written comments, or other
appropriate pleadings. Comments shall
be served oh the petitioner by the
person filing the comments. Reply
comments shall be served on the
person(s) who filed comments to which
the reply is directed. Such comments
and reply comments shall be
accompanied by a certificate of service.
(See § 1.420 (a), (b) and (c) of the
Commission's Rules.)

5. Number of Copies. In accordance
with the provisions of §1.420 of the
Commission's Rules and Regulations, an
original and four copies of all comments,
reply comments, pleadings, briefs, or
other documents shall be furnished the
Commission.

8. Public Inspection of Filings. All
filings made in this proceeding will be
available for examination by interested
parties during regular business hours in
the Commission’s Public Reference
Room at its headquarters, 1919 M Street,
NW., Washington, D.C.

[FR Doc. 85-20558 Filed 8-27-85: 8:45 am|
BILLING COOE 6712-01-M

47 CFR Part 73
[MM Docket No. 85-254; RM-4990]

FM Broadcast Station in Aiken, SC

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: Action taken herein proposes
the substitution of FM Channel 258C2
for Channel 257A at Aiken, South

Carolina, at the request of Aiken Radio,
Incorporated.

DATES: Comments must be filed on or
before October 17, 1985, and reply
comments on or before November 1,
1985.

ADDRESS: Federal Communications
Commission, Washington, D.C. 20554,

FOR FURTHER INFORMATION CONTACT:
Lester K. Shapiro, Mass Media Bureau
(202) 634-8530,

SUPPLEMENTARY INFORMATION:
List of Subjects in 47 CFR Part 73

Radio broadcasting.

The authority citation for Part 73
continues to read:

Authority: Secs. 4 and 303, 48 Stat. 1060, as
amended, 1082, as amended; 47 U.S,C. 154,
303. Interpret or apply secs. 301, 303, 307, 48
Stat. 1081, 1082, 8s amended, 1083, as
amended, 47 U.S.C, 301, 303, 307. Other
statutory and executive order provisions
authorizing or interpreted or applied by
specific sections are cited to text

Proposed Rule Making

Amendment of § 73.202(b), table of
allotments, FM broadcast stations (Afken,
South Carolina): MM Docket No. 85-254, RM-
4990,

Adopted: Avgust 13, 1985,

Released: August 26, 1985,

By the Chief, Policy and Rulea Division

1. The Commission has before it the
petition of Aiken Radio, Inc.
(“petitioner"), licensee of Station
WNEZ({FM), Aiken, South Carolina,
requesting the substitution of FM
Channel 258C2 for its Channel 257A,
and the modification of its license to
specify operation on the higher powered
frequency. Aiken currently receives
local FM service from Station _
WNEZ(FM) and Station WJFX. Channel
240A.

2. Petitioner states that Aiken has a
population of 14,978 persons ! and is the
seat of Aiken County (population
105,625). It claims that the allotment of
the higher powered frequency would
result in the dramatic improvement of
service by Station WNEZ to both Aiken
and the surrounding area. This
expanded coverage could provide
essential weather information to
outlying farms and rural areas,
according to the petitioner, as well as
providing service to travelers along -
Interstate 20 between Columbia, South
Carolina, and Augusta, Georgia.

3. We believe the proposal warrents
consideration in view of the expressed
need for a wide coverage area FM

' Population figures are taken from the 1980 US.
Census, unless otherwise noted.
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station. A staff engineering study shows
that Channel 258C2 can be allocated to
Aiken in compliance with the
Commission's minimum distance
separation requirements if the
transmitter is restricted to an area at
least 22.8 kilometers (14.2 miles)
northwest to avoid short-spacing to
Station WDMC-FM, Douglas, Georgia,
and to the construction permit of
Barnacle Broadcasting Lid. for Channel
258 at Port Royal, South Carolina.®

4. In view of the above, we will
propose to modify the license of Station
WNEZ[FM), as requested by the
petitioner. However, in conformity with
Commission precedent, as expressed
Cheyenne, Wyoming, 62 F.C.C. 2d 63
{1876), should another interest in the
allotment be shown, the modification
counld not be made unless an additjonal
equivalent channel is available in the
community to accommodate any other
expressions of interest. See,
Modification of FM and TV Station
Licenses, 58 R.R. 2d 1253 (1984).

PART 73—{ AMENDED]

§73.202 [Amended] -

5. Accordingly, we propose to amend
the FM Table of Allotments, § 73.202(b)
of the Rules, for the community listed
below, to read as follows:

on Charnel No.
— :
Axan, South Caroling ......| 240A. 267A | 2¢0A. 25802

6. The Commission's authority to
institute rule making proceedings,
showings required, cut-off procedures,
and filing requirements are contained in
the attached Appendix and are
incorporated by reference herein.

Note: A shawing of continuing interest is
required by paragraph 2 of the Appendix
before a channel will be assigned.

7. Interested parties may file
comments on or before Octaber 17, 1985,
and reply comments on or before
November 1, 1885, and are advised to
read the Appendix for the proper
procedures. Additionally, a copy of such
comments should be served on the

" Chanmel 250 was allocated to Benufort, Sauth
Caralina by Baport and Order, Docket 80-204, 48 FR
14017 (1981). Beaufort County Broadcasting
Company has filed an appeal with the U.S. Court of
Appeals for the District of Colambia Cirouit of the
Commission's denial of its application for use of
Channel 259 at Baaufort and the grant of Barnacle
lznmduu!lng't epplication for use of the channel at
l:..’! Royal, South Carolina. Should the channel
“timalely be licensed to Beaufort, Chunnel 25802
could nol bee used at Aiken as the communities are
oaly 175 kilometers apart instead of the required 158

Kilometers for first adjacent Class € and C2
stalions

petitioner as follows: Gary S.
Smithwick, Esq., Keith & Smithwick,
1320 Westgate Drive, Winston-Salem,
North Carolina 27103 (Counse! to
petitioner).

8. The Commission has determined
that the relevant provisions of the
Regulatory Flexibility Act of 1980 do not
apply to rule making proceedings to
amend the FM Table of Allotments,

§ 73.202(b) of the Commission's Rules.
See, Certification that sections 603 and
604 of the Regulatory Flexibility Act Do
Not Apply to Rule Making to Amend
§§ 73.202(b), 73.504 and 73.606(b) of the
Commission’s Rules, 46 FR 11549,
published February 9, 1981.

9. For further information concerning
this proceeding, contact Leslie K.
Shapiro, Mass Media Bureau, (202) 634~
6530. However, members of the public
should note that from the time a Notice
of Proposed Rule Making is issued until
the matter is no longer subject to
Commission consideration or court
review, all ex parte contacts are
prohibited in Commission proceedings,
such as this ane, which involye channel
alletments. An ex parte contact is &
message (spoken or written) concerning
the merits of a pending rule making
other than comments officially filed at

the Commission or oral presentation

required by the Commission. Any
comment which has not been served on
the petitioner constitutes an ex parte
presentation and shall not be considered
in the proceeding. Any reply comment
which has not been served on the
person(s) who filed the comment, to -
which the reply is directed, constitutes
an ex parte presentation and shall not
be considered in the proceeding.

Federal Communications Commission.
Charles Schott,

Chief, Policy and Rules Division, Mass Media
Bureau.

Appendix

1. Pursuant to authority found in
sections 4{i), 5{d)(1), 303 (g) and (r), and
307(b) of the Communications Act of
1934, as amended, and §§ 0.61, 0.204(b)
and 0.283 of the Commission’s Rules, it
j:lrmposed to amend the FM Table of

otments, § 73.202(h) of the
Commission’s Rules and Regulations, as
set forth in the Notice of Proposed Rule
Moking to which this Appendix is
attached.

2. Showings Required. Comments are
invited on the proposal(s) discussed in
the Notice of Proposed Rule Making to
which this Appendix is attached.
Proponent(s) will be expected to answer
whatever questions are presented in
initial comments. The proponent of a
proposed allotment is also expected to

file comments even if it only resubmits
or incorporates by reference its former
pleadings. It should also restate its
present intention to apply for the
channe! if it is allotted and, if
authorized, to build a station promptly.
Fallure to file may lead to denial of the
request.

3. Cut-off Procedures. The following
procedures will govern the
consideration of filings in this
proceeding.

(a) Counterproposals advanced in this
proceeding itself will be considered, if
advanced in initial comments, so that
parties may comment on them in reply
comments. They will not be considered
if advanced in reply comments. (See
§ 1.420(d) of the Commission’s Rules.)

(b) With respect to petitions for rule
making which conflict with the
propesal(s) in this Notice, they will be
considered as comments in the :
proceedings, and Public Notice to this
effect will be given as long as they are
filed before the date for filing initial
comments herein. If they are filed later
than that, they will not be considered in
connection with the decision in this
docket,

(c) The filing of a counterproposal
may lead the Commission to allot a
different channel than was requested for
any of the communities involved.

4. Comments and Reply Comments:
Service, Pursuant to applicable
procedures set out in §§ 1.415 and 1.420
of the Commission's Rules and
Regulations, interested parties may file
comments and reply comments on or
before the dates set forth in the Notice
of Proposed Rule Making to which this
Appendix is attached. All submissions
by parties to this proceeding or persons
acting on behalf of such parties must be
made in written comments, reply
comments, or other appropriate
pleadings. Comments shall be served on
the petitioner by the person ﬁli:ﬁ the
comments. Reply comments shall be
served on the person(s) who filed
comments to which the reply is directed.
Such comments and reply comments
shall be accompanied by a certificate of
service, (See § 1.410 (a), (b) and (c) of
the Commission's Rules.)

5. Number of Copies. In accordance
with the provisions of § 1.420 of the
Commission’s Rules and Regulations, an
original and four copies of all comments,
reply comments, pleadings, briefs, or
other documents shall be furnished the
Commission.

8. Public Inspection of Filings. All
filings made in this proceeding will be
available for examination by interested
parties during regular business hours in
the Commission's Public Reference
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Room at its headquarters, 1919 M Street,
NW.,, Washington, D.C.

[FR Doc. 8520559 Filed 8-27-85; 8:45 am]
BILLING CODE 8712-01-M

47 CFR Part 73
[MM Docket No. 85-252; RM-5011]

FM Broadcast Station in Neiiisville, Wi

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: Action taken herain proposes
the allotment of Channel 224A to
Neillsville, Wisconsin, as that
community's second FM allocation, at
the request of Foster Broadcasting.
DATES: Comments must be filed on or
before October 17, 1965, and reply
comments on or before November 1.
1985,

ADDRESS: Faderal Communications
Commission, Washington, D.C. 20554.
FOR FURTHER INFORMATION CONTACT:
Patricia Rawlings, Mass Media Bureau,
(202) 634-6530.

SUPPLEMENTARY INFORMATION: .

List of Subjects in 47 CFR Part 73

Radio broadcasting.

The authority citation for Part 73
continues to read:

Authority: Secs. 4 and 303, 48 Stat. 1068, as
amended, 1082, as amended; 47 U.S.C. 154,
303. Interpret or apply secs. 301, 303, 307, 48
Stat. 1081, 1082, as amended, 1083, as
amended, 47 U.S.C. 301, 303, 307, Other
statutory and executive order provisions
authorizing or interpreted or applied by
specific sections are cited to text.

Notice of Proposed Rulemaking

In the maiter of: amendment of § 73.202(b),
table of allotments, FM broadcast stations,
{Neillsville, Wisconsin), MM Docket No. 85~
252 RM-5011,

Adopted: August 13, 1885,

Released August 28, 1985,

By the Chief, Policy and Rules Divigions.

1. A petition for rule making was filed
by Foster Broadcasting (“petitioner"),
proposing the allotment of channel 224A
to Neillsville, Wisconsin, as that
community's second FM service,
Petitioner has expressed an intention to
apply for the channel.

2. The channel can be allotted in
compliance with the Commission’s
minimum distance separation
requirements, with a site restriction of
1.1 kilomelers (0.7 miles) north of
Neillsville to avoid a short spacing to
Station WIZM-FM, Channel 227, at La
Crosse, Wisconsin.

PART 73—{AMENDED]

§73.202 [Amended]

3. In view of the fact that the proposed
allotment could provide a second FM
broadcast service to Neillsville, '
Wisconsin, the Commission believes it
is appropriate to propose amending the
FM Table of Allotments, § 73.202(h) of
the Commission’s Rules, with respect to
the following community:

Prosend

LI S — - 200 | 224, 208

4. The Commission's authority to
institute rule making proceedings,
showings required, cut-off procedures,
and filing requirements are contained in
the attached Appendix and are
incorporated by reference herein.

Note—~A showing of continuing interest is
required by paragraph 2 of the Appendix
before a channel will be allotted.

5. Interested parties may file comment
on or before October 17 1885, and reply
comment on or before November 1, 1985,
and are advised to read the Appendix
for the proper procedures, Additionally,
& copy of such comments should be
served on the petitioners, or their
counsel or consultant, as follows: Mr,
Mark Foster, Foster Broadcasting, 10002
Hewitt Street, Neillsville, Wisconsin
54456,

6. The Commission has determined
that the relevant provisions of the
Regulatory Flexibility Act of 1980 do not
apply to rule making proceedings to
amend the FM Table of Allotments,

§ 73.202(b) of the Commission's rules,
See, Certification that Sections 603 and
604 of the Regulatory Flexibility Act Do
Not Apply to Rule Making to Amend
§8 73.202(b), 73.504 and 73.606(b) of the
Commission's Rules, 48 FR 11549,
published February 8, 1981,

7. For further information concerning
this proceeding, contact Patricia
Rawlings, Mass Media Bureau, (202)
634-6530. However, members of the
public should note that from the time a
Notice of Proposed Rule Making is
issued until the matter is no longer
subject to Commission consideration or
court review, all ex parte contacts are
prohibited in Commission proceedings,
guch as this one, which involve channel
allotments. An ex parte contact is a
message (spoken or written) concerning
the merits of & pending rule making,
other than comments officially filed at
the Commission, or oral presentation
required by the Commission. Any
comment which has not been served on

the petitioner constitutes an ex parte
presentation and shall not be considered
in the proceeding. Any reply comment
which has not been served on the
person(s) who filed the comment, to
which the reply is directed, constitutes
an ex parte presentation and shall not
be considered in the proceeding.

Federal Communications Commission.
Charles Schott,

Chief, Policy and Rules Division Mass Medla
Bureau.

Appendix

1. Pursuant to autharity found in
sections 4(i), 5{(d)(1), 303 (g) and (r), and
307(b) of the Communications Act of
1934, as amended, and §§ 0.61, 0.204(b)
and 0.283 of the Commission's Rules, it
is proposed to amend the FM Table of
Allotments, § 73.202(b) of the
Commission's rules and regulations, as
set forth in the Notice of Proposed Rule
Moaking to which this Appendix is
attached.

2. Showings Required. Comments are
invited on the proposal(s) discussed in
the Notice of Proposed Rule Making to
which this Appendix is attached.
Proponent(s) will be expected to answer
whatever questions are presented in
[nitial comments. The proponent of a
proposed allotment is also expected to
file comment even if it only resubmi's or
incorporates by reference its former
pleadings. It should also restate it
present intention to apply for the
channel if it is allotted and, if
suthorized, to build a station promptly.
Failure to file may lead to denial of the
request.

3. Cut-off Procedures. The following
procedures will govern the
consideration of filings in this
proceeding.

(a) Counterproposals advanced in this
proceeding itself will be considered, if
advanced in initial comments, so that
parties may comment on them in reply
comments, They will not be considered
if advanced in reply comments. (See
§ 1.420(d) of the Commission's Rules )

(b) With respect to petitions for rule
making which conflict with the
proposal(s) in the Notice, they will be
considered as comments in the
proceeding, and Public Notice lo this
effect will be given as long as they arc
filed before the date for filing initial
comments herein. If they are filed laler
than that, they will not be considered in
connection with the decision in this
docket.

(c) The filing of a counterproposal
may lead the Commission to allot a
different channel than was requested for
any of the communities involved.
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4. Comments and Reply Comments;
Service. Pursuant to applicable
procedures set out in §§ 1.415 and 1.420
of the Commission’s Rules and
Regulations, interested parties may file
comments and reply comments on or
before the dates set forth in the Notice
of Proposed Rule Making to which this
Appendix is attached. All submissions
by parties to this proceeding or persons
acting on behalf of such parties must be
mada in written comments, reply
comments, or other appropriate
pleadings. Comments shall be served on
the petitioner by the person filing the
comments. Reply comments shall be
served on the person(s} who filed
comments to which the reply is directed.
Such comments and reply comments
shall be accompanied by a certificate of
service, (See § 1.420 (a), (b) and (c) of
the Commission's Rules.)

5. Number of Copies. In accordance
with the provisions of § 1.420 of the
Commission's Rules and Regulations, an
original and four copies of all comments,
reply comments, pleadings, beiefs, or
other documents shall be furnished the
Commission,

6. Public Inspection of Filings, All
filings made in this proceeding will be
available or examination by interested
parties during regular business hours in
the Commission’s Public Reference
Room at ity headquarters, 1919 M Street,
NW, Washington, D.C.

[FR Doc. 85-20560 Filed 8-27-85 8:45 amj
BILLING CODE 0712-0%-M

47 CFR Part 73
MM Docket No. 85-253; RM-4530]
FM Broadcast In Sturtevant, Wi

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule,

SUMMARY: Action taken herein, at the
request of Sentry Broadcasting, Inc.,
proposes the allocation of Channel 284A
1o Sturtevant, Wisconsin, as thal
community's first FM channel.

DATES: Comments must be filed on or
before October 17, 1985, and reply
comments on or before Novergber 1,
1985,

ADDRESS: Federal Communications
Commission, Washington, D.C. 20554,
FOR FURTHER INFORMATION CONTACT:
Patricia Rawlings, Mass Media Bureau
1202] 634-8530.

SUPPLEMENTARY INFORMATION:

List of Subjects in 47 CFR Part 73
Radio broadcasting,

The authority citation for Part 73
continues to read: e

Authority: Secs. 4 and 303, 48 Stat. 1066, ss
amended, 1082, as amended; 47 US.C. 154,
303. Interpret or apply secs, 301, 303, 307, 48
Stat. 1081, 1082, as amended, 1083, as
amended, 47 U.S.C. 301, 303, 307. Other
statutory and executive order provisions
authorizing or interpreted or applied by
specific sections are cited to text.

Notice of Proposed Rulemaking

In the matter of amendment of § 73.202(b),
table of allotments, FM broadcast stations.
(Sturtevant, Wisconsin), MM Docket No. 85~
253; RM 4880,

Adopted: August 13, 1965,
Released: August 26, 1985,

By the Chief, Policy and Rules Division.

1. Before the Commission for
consideration is a petition for rule
making filed by Sentry Broadcasting,
Inc., (“petitioner") seeking the allotment
of Channel 284A to Sturtevant,
Wisconsin, as that community’s first FM
channel. Petitioner states its intention to
apply for the channel, if allotted.

2. The channel can be allotted in
compliance with the minimum distance
separation requirements of § 73.207 of
the Commission’s Rules, with a site
restriction of 5.8 kilometers (3.6 miles)
north of the city, The site restriction is
necessary, in order o avoid short
spacing to Station WCSJ (Channel 284)
at Morris, Illinois.

PART 73—[{AMENDED]

§73.202 [Amended]

3. In view of the fact that Sturtevant
could receive a first FM channel, the
Commission believes it would be in the
public interest to seek comments on the
proposal to amend the FM Table of
Allotments, § 73.202(b]) of the
Commission’s Rules, for the following
community;

Prosent
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4. The Commission's authority to
institute rule making proceedings,
showings required, cut-off procedures,
and filing requirements are contained in
the attached Appendix and are
incorporated by reference herein.

Note.—A showing of continuing interest is
required by paragraph 2 of the Appendix
before a channe! will be allotted.

5. Interested parties may file
comments on or before October 17, 1985,
and reply comments on or before
November 1, 1985, and are advised to
read the Appendix for the proper
procedures. Additionally, a copy of such

comments should be served on the
petitioners, or their counsel or
consultant, as follows: Julian P, Freret,
Booth, Freret & Imiay, 1920 N Street
NW.—Suite 520, Washington; D.C,
20038, :

8. The Commission has determined
that the relevant provisions of the
Regulatory Flexibility Act of 1980 do not
apply to rule making proceedings to
amend the FM Table of Allotments,

§ 73.202(b) of the Commission’s Rules.
See, Certiffcation that Sections 603 and
604 of the Regulatory Flexibility Act Do
Not Apply to Rule Making to Amend
$§ 73.202(b), 73.504 and 73.606(b) of the
Commissian’s Rules, 46 FR 11549,
published February g, 1981.

7. For further information concerning
this proceeding, contact Patricia
Rawlings, Mass Media Bureau, (202)
634-8530. However, members of the
public should note that from the time a
Notice of Proposed Rule Making is
issued until the matter is no longer
subject to Commission consideration or
court review, all ex parte contacts are
prohibited in Commission proceedings,
such as this one, which involve channel
allotments. An ex parte contact is a
message (spoken or written) concerning
the merits of a pending rule making,
other than comments officially filed at
the Commission, or oral presentation
required by the Commission. Any
comment which has not been served on
the petitioner constitutes an ex perte
presentation and shall not be considered
in the proceeding. Any reply comment
which has not been served on the
persaon(s) who filed the commenl. to
which the reply is directed, constitutes
an ex parte presentation and shall not
be considered in the proceeding.

Federa! Communications Commission,
Charles Schott,

Chief. Policy and Rules Division, Mass Media
Bureau.

Appendix

1. Pursuant to authority found in
sections 4(i), 5(d)(1), 303 (g) and (1), and
307(b) of the Communications Act of
1934, as amended, and §§ 0.61, 0.204(b)
and 0.283 of the Commission's Rules, it
is proposed to amend the FM Table of
Allotments, § 73.202(b) of the
Commission’s Rules and Regulations, as
set forth in the Notice of Proposed Rule
Making to which this Appendix is
attached.

2. Showings Required. Comments are
invited on the proposal(s) discussed in
the Notice of Proposed Rule Making 1o
which this Appendix is attached.
Proponent(s) will be expected to answer
whatever questions are presented in
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initial comments. The proponent of a
proposed allotment is also expected to
file comments even if it only resubmits
or incorporates by reference its former
pleadings. it should also restate its
present intention to apply for the
channel if it is allotted and, if
authorized, to build a station promptly.
Failure to file may lead to denial of the
uest.

3. Cut-off Procedures. The following
procedures will govern the
consideration of filings in this
proceeding.

{a) Counterproposals advanced in this
praoceeding itself will be considered, if
advanced in initial comments, so that
parties may comment on them in reply
comments. They will not be considered
if advanced in reply comments. (See
§ 1:420(d) of the Commission’s Rules.)

(b) With respect to petitions for rule
making which conflict with the
proposal(s) in this Notice, they will be
considered as comments in the
proceeding, and Public Notice to this
effect will be given as long as they are
filed before the date for filing initial
comments herein. If they are filed later
than that, they will not be considered in
connection with the decision in this
docket.

(¢) The filing of a counterproposal
may lead the Commission to aliot a
different channel than was requested for
any of the communities involved.

4. Comments and Reply Comments;
Service. Pursuant to applicable
procedures set out in §§ 1.415 and 1.420
of the Commission's rules and
regulations, interested parties may file
comments and reply comments on or
before the dates set forth in the Notice
of Proposed Rule Making to which this
Appendix s attached. All submissions
by parties to this proceeding or persons
acting on behalf of such parties must be
made in written comments, reply
comments, or other appropriate
pleadings. Comments shall be served on
the petitioner by the person filing the
comments. Reply comments shall be
served on the person(s) who filed
comments to which the reply is directed.
Such comments and reply comments
shall be accompanied by a certificate of
gervice. (See § 1.420 (a), (b) and (c) of
the Commission’s Rules.)

5. Number of Copies. In accordance
with the provisions of § 1.420 of the
Commission's Rules and Regulations, an
original and four copies of all comments,
reply comments, pleadings, briefs, or
other documents shall be furnished the
Commission.

6. Public Inspection of Filings. All
filings made in this proceeding will be
available for examination by interested
parties during regular business hours in

the Commission's Public Reference
Room at ifs headquarters, 1919 M Street,
NW., Washington, DC.

|FR Doc. 85-20561 Filed 8-27-85; 8:45 am|]
BILLING CODE 6712-C1-M

INTERSTATE COMMERCE
COMMISSION

49CFRCh. X
[Ex Parte No. 324; (Sub-6))

Review of Car Hire Regulations

AGENCY: Interstate Commerce
Commission.

ACTION: Extension of time to file
comments.

sUMMARY: The Commission is extending
the due date for filing comments on its
Advance Notice of Proposed
Rulemaking in this proceeding which
was initiated to review the regulation of
railroad car-hire charges. This extension
is in response to a petition seeking an
extension of time for filing comments.
DATE: Initial comments are due by
October 28, 1985; reply comments are
due by January 8, 1986.

ADDRESS: Send comments to: (Please
refer to Ex Parte No. 334 (Sub-No. 6)
Office of the Secretary, Case Control
Branch, Interstate Commerce
Commission, Washington, D.C. 20423,
FOR FURTHER INFORMATION CONTACT:
Louis E. Gitomer, {202) 275-7245,
SUPPLEMENTARY INFORMATION: An
advance notice of proposed rulemaking
published April 29, 1985 (50 FR 16724)
established due dates of June 28 and
August 27, 1985, respectively, for the
filing of initial and reply comments in
this proceeding. In response to a joint
petition filed June 11, 1985, by the
American Short Line Railroad
Association, BRAE Corporation. and Itel
Rail Corporation, a 60-day extension of
those dates was granted. Thus, the date
for filing comments was extended to
August 27, 1985, and for replies to
October 28, 1985. In a joint petition filed
August 12, 1985, Consolidated Rail
Corporation and the CSX Railroads now
seek a second 80-day extension of time
for filing comments. Under the petition,
reply comments would be due on
December 27, 1985. Because experience
shows that due dates around holiday
periods can rarely be held to a firm
schedule, the date for reply comments is
set as January 8, 1988,

Because of the complex issues, &
second extension is warranted. This will
enable all parties to better define their
positions, and thus produce a better
ultimate disposition of this proceeding in

a manner which will promote the public
interest.
Decided: August 16, 1985,

By the Commission, Malcolm M.B. Sterrety,
Acting Chairman.

James H. Bayue,

Secretary.

[FR Doc. 85-20451 Filed 8-27-85; 8:45 am|
BILLING CODE 7036-01-M

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 571

Federal Motor Vehicle Safety
Standards School Bus Body Joint
Strength

AGENCY: National Highway Traffic
Safety Administration, DOT,

ACTION: Denial of petition for
rulemaking.

sumMARY: This notice denies a petition
filed by Wayne Corporation for
rulemaking to amend Motor Vehicle
Safety Standard No. 221 School bus
body joint strength. Perceiving what
appeared 1o it to be deficiencies in the
standard, the Indiana-based school bus
manufacturer asked that dynamic tests
involving a contoured moving barrier
and a pole simulator be substituted for
the existing static tensile test of 8-inch
segments cut randomly from joints. The
agency denies Wayne's petition in this
notice because it disagrees with the
petitioner's criticims of the standard and
believes that a dynamic test would
create additional expense for
manufacturers with no discernable
improvement in school bus safety.

FOR FURTHER INFORMATION CONTACT:
Mr. Robert Williams, Office of Vehicle
Safety Standards, National Highway
Traffic Safety Administration, 400
Seventh Street S.W., Washington, D.C
20590 (202 426-2264).

SUFPLEMENTARY INFORMATION: This
notice denies a petition for rulemaking
filed by Wayne Corporation of
Richmond, Indiana, a school bus
manufacturer. The petitioner alleged the
existence of “problems” under Federal
Motor Vehicle Safety Standard No. 221
School bus body joint strength due to
“faulty test procedures” which “have
been very costly and time consuming
Wayne and the industry”. It attributed
this to a “lack of correlation between
the test procedures, the realities of
school bus construction, and crash
environment”, and concluded that the
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test procedure must be changed by a
rulemaking.

The criticisms of the standard were as
follows. First, Wayne alleged that the
test procedure of paragraph S6 of the
* Standard was not practicable in light of
the realities of school bus construction.
This is a tensile test in which a test
specimen is cut from the body consisting
of any randomly selected 8-inch segment
of a joint. In Wayne's view, the
procedure fails to take into account the
fact that in many cases one or bath of
the constituent body panels dre curved
and therefore are straightened in the
process of being tested which has the
effect of weakening the joint. In
addition, the procedure does not make
allowance for the testing of compound
juints, those that are not only curved but
on different panels and in complex
configurations. Wayne further alleged
that the integrity of a joint may be
compromised in the process of
extracting a specimen from a bus body.

In Wayne's opinion, the procedure
does not meet the need for motor vehicle
safety, The procedure covers only the
tensile strength “of a very small body
segment” and does not test torgue, shear
or bending strengths and therefore can
not determine the extent to which a bus
could resist a crash. In addition, the
failure to test joints as they are situated
in a bus body is not realistic because it
does nol test joints “in the manner in
which they are designed to bear stress
or withstand impact in an accident
situalion”. Further, the procedure fails to
take into account the speed, mass,
direction of an opposing vehicle in an
accident or if not 4 vehicle, the shape
and rigidity of an object with which the
bus collides. The petitioner argued that
the present standard could actually
derogate from safety in that additional
rivets inserted to insure compliance
could weaken the panel so that in a
crash the panel would rip along the line
of its rivet holes, in the manner in which
stamps are separated along their
perforation lines.

Petitioner also believes that the
standard does not provide objective
criteria, specifically that the definition
of "body panel joint” creates
ambiguities, and that the industry is
unable to understand the agency's
rationale for excluding certain interior
joints from compliance such as cove and
aisle moldings. Test instructions are also
S!legt:fl to ;)e unhclear. such as $6.3.2's

irective that the testing machine's grips
be adjusted so that lh:?oinl under lg:;g
will be in stress “approximately
perpendicular” to the joint; the quoted
phrase is cited as an example of
ambiguity,

Because of this, Wayne recommended
adopting a test procedure under which a
fully loaded bus would be subjected to
impacts by a moving barrier and pole
simulator. The intrusion of body
components and panels into the
occupant space would be measured lo
determine compliance.

NHTSA has reviewed these
arguments, concluded that they are
without substantive merit and that the
suggested dynamic tests for buses are
both arbitrary and impracticable as well
as inconclusive, absent frequency of
exposure and injury data with which to
quantify their benefits. It has denied the
petition.

About 8 months prior to receipt of the
Wayne petition, NHTSA conducted tests
on two school buses (not manufactured
by Wayne) in support of an
invesNgation of an apparent non-
compliance with FMVSS No. 221, The
tests included & test specimen (in
accordance with $6.1.3 of Standard No.
221) that was removed from the roof of a
school bus and tested according to $6.5.
The specimen was selected so that it
maintained its roof curvature and was
instrumented with nine strain gauges.
The purpose of the test was to measure
the strain distribution across the 8-inch
joint width at the center of the specimen
when pulled with flat end clamps and
curved end clamps to show that: {a)
Stress distribution at the joint under
load will be "approximately
perpendicular” to the joint of $6.3.2 and
(b) stress distribution at the joint under
load is not significantly affected by the
use of flat or curved end clamps. A basic
statistical analysis of the data showed
there is no significant difference in
strain distribution with a 90 percent
probability of being correct. There have
been no curved joints, other than ceiling
joints, tested by NHTSA and the agency
has concluded that the criticism is
immaterial. To be sure, compound joints
do present a different problem, but no
noncompliances of compound joints
have been noted.

In preparation of test samples,
NHTSA routinely, as standard practice,
removes oversize portions of the bus
body and the final test specimen is
trimmed from this segment, reducing the
possibility of damaging the test joint
through heat or vibration. NHTSA
therefore cannot accept as valid the
criticism that it has been negligent in
preparation of test specimens.

NHTSA considered the petitioner's
argument that the standard'’s tensile test
did not meet the need for motor vehicle
safety. In establishing the standard, the
agency made the judgment that the
overall strength of the school bus body

could be best improved by requiring a
minimum strength of body joints.
Tensile strength is measured by
opposing forces that seek to separate
the joint, and is the method specified by
$6.3 for compliance testing. It represents
the crash force that tends to pull apart a
joint, and it is relatively easily tested.
Presumably other forces occur in school
bus crashes, but NHTSA knows of no
test procedure with repeatable results
by which resistance to these forces can
be judged; however, it seems logical to
assume that in many cases an
improvement in a joint fastening system
to improve tensile strength would also
Improve other stress tolerances. The
tensile test is based on ASTM
standards, and is used in many other
industries to measure the quality of
sheet metal joints. :

Wayne has commented that the
samples chosen for testing may be
unrepresentative because of their
location and size and eccentricities of
loading. Because the standard provides
for testing of any randomly selected 8-
inch segment of a joint larger than 8
inches without specifying the location of
the sample, except to forbid the
bisection of a discrete fastener, it is
theoretically possible that the sample
selected may contain fasteners or *
fastening materials that are not typical
of the joint either in quantity or
distribution. However, the agency has
no! found practical differences between
the strength of tested segments and the
apparent sfrength of overall joints from
which test segments have been taken.
The agency believes that this issue can
be addressed by considering whether
clarifying amendments or
interpretations may be appropriate to
assure that the selection of samples and
test procedures continue to measure
compliance with the standard'’s tensile
strength requirement fairly. Petitioner
has not presented evidence indicating
that this issue is important enough to
justify rescission of this regulation and
substitution of an impractical and
expensive dynamic test.

Nor does NHTSA agree that Standard
No. 221 may derogate from safety. As a
practical matter, the agency sees no
evidence of any change in the thickness
of structural panels of buses built before
or after the standard was effective. As
for the standard’s alleged ambiguity, the
agency provided extensive
interpretations between 1976 and 1978 to
schoolbus manufacturers on the
standard's coverage. Virtually no
interpretations have been required since
1980, leading NHTSA to conclude that
the coverage of the standard is well
understood by industry. Although the
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standard does contain the unquantified
phrase “approximately perpendicular”
in its test procedure, its published
Laboratory Procedures require that the
axis of a test specimen in all planes
coincide with the center line of the
heads of the testing machine so that
bending stresses are not introduced.
Strain measurements are made on 8
special test specimen to determine the
axial strain gradient produced at the
joint location between the center and
edges of the specimen by the clamping/
loading technique. At that point, the
maximum differences in measured strain
near the strain limit of the specimen are
determined. On school buses tested in
1977 and 1978 the differences in
measured strain were 10%. This was an
inconsequential difference because all
joint failures occurred at margins far
greater than 10%. On buses tested in
1979 and subsequent years, however,
this margin has purposely been
narrowed to 3% as a closer
approximation to perpendicular.

NHTSA therefore found the criticisms
of Standard No. 221 insufficient to
justify a conclusion that ameliorative
rulemaking was required. As for the
merits of a dynamic test, NHTSA notes
that Wayne's suggested procedure was
based upon the Vehicle Equipment
Safety Commission's proposed Standard
13. When that proposed standard was
revised in 1978 the dynamic tests
outlined therein were abandoned as
impracticable, and the VESC adopted
the requirements of Standard No. 221 by
reference in its Standard VESC-6 and
VESC-10 covering large and small
school buses respectively. The costs of
conducting dynamic tests would be
substantial without any evidence of a
quantifiable increase in the level of
safety. A dynamic test procedure could
result in school bus manufacturers
having to revise their manufacturing
methods, procedures, and the like at
significant expense without
corresponding increase in safety
benefits.

In consideration of the foregoing, at
the conclusion of the technical review
the agency has determined that there is
no reasonable possibility that the order
requested in the petition would be
issued at the conclusion of the
rulemaking proceeding, and the petition
by Wayne Corporation for rulemaking to
amend Standard No. 221 is hereby
denied.

(Secs. 103, 119, 124, Pub. L. 83-563, 80 Stal,
718 (15 U.S.C. 1392, 1407, 1410); delegations of
authority at 49 CFR 1.50 and 49 CFR 501.8))

Issued on August 23, 1985,
Barry Felrice,
Associate Administrator for Rulemaking.

[FR Doc. 85-20533 Filed 8-23-85; 1:26 pm|
BILLING CODE 4910-80-M

INTERSTATE COMMERCE
COMMISSION

49 CFR Part 1150

[Ex Parte No. 392 (Sub-1)]

Class Exemption for the Acquisition
and Operation of Rall Lines Under 49
U.S.C. 10801

AGENCY: Interstate Commerce
Commission.

ACTION: Notice of Proposed Exemption
and Rules.

SUMMARY: The Commission proposes to
exemp!, under 49 U.S.C. 10505,
acquisitions and operations under 49
U.S.C. 10901 (see 49 CFR 1150.1). This
exemption would also include: (1)
Acquisition of trackage rights governed
by 10901; (2) acquisition by & noncarrier
of rail property that would be operated
by a third party; (3) operation by a new
carrier of rail property acquired by a
third party; and (4) a change in
operalors on the line. This exemption
would not apply when a Class I railroad
abandons a line and a Class 1 railroad
then acquires the line in a proposal that

would result in a major market
extention as defined at 48 CFR 1180.3(c).
The ations at 49 CFR Part 1150
would be amended and a Subpart D,
Exempt Transactions, would be added.
This expands & proposal filed by
Anacostia & Pacific Corp. (APC) seeking
exemption for noncarrier acquisitions
and operations, where the noncarrier
would be Class IIl carrier after
completion of the transaction. We invite
comment on both APC's exemption
request and the expanded exemption

proposal.

DATES: An original and 15 copies of
comments should be filed by September
27, 1985.

ADDRESS: Comments referring to Ex
Parte No. 392 (Sub-No. 1) should be
addressed to: Office of the Secretary,
Case Control Branch, Interstate
Commerce Commission, Washington,
DC 20423,

FOR FURTHER INFORMATION CONTACT:
Louis E. Gitomer, (202) 275-7245.

SUPPLEMENTARY INFORMATION:
Additional information is contained in
the Commission's decision. To purchase
a copy of the full decision, write T.S.
InfoSystems, Inc,, Room 2229,
Interestate Commerce Commission
Building, Washington, DC 20423, or call
289-4357 (DC Metropolitan area) or toll
free (800) 424-5403.

List of Subjects in 48 CFR Part 1150

Administrative practice and
procedure, Railroads.

Decided: August 16, 1985,

By the Commission, Chairman Taylor, Vice
Chairman Gradison, Commissioners Sterretl,
Andre, Simmons, Lamboley, and Strenio.
Commissioner Simmons concurred in the
issuance of the notice. Commissioner
Lamboley conturred in the notice.

Jamas H. Bayne.
Secretary.

Appendix
Title 49; Subtitle B, Chapter X, Part
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1150 of the Code of Federal Regulations
will be amended by adding a new
Subpart D to read as follows:

PART 1150—[AMENDED]
1. The authority citation for Part 1150
is revised to read as follows:

Authority: 49 U.S.C. 10321, 10328, 10901,
10903, and 10505; 5 U.S.C. 553 and 550.

2. New Subpart D is added as follows:

Subpart D—Exempt Transactions

Sec

115031 Scope of exemption.

1150.32 Procedures and relevant dates.

1150.33 Information to be cantained in
notice,

115034 Format for caption summary.

Subpart D—Exempt Transactions

§1150.31 Scope of exemption.

This exemption applies to all
acquisitions and operations under
section 10901 (See § 1150.1, supra). This
exemption also includes: (a) Acquisition
of trackage rights governed by 10001 (h)
acquisition by a noncarrier of rail
property that would be operated by a
third party; (c) operation by a new
carrier of rail property acquired by a
third party; and (d) a change in
operators on the line. This exemption
does not apply when a Class I railroad
abandons a line and a Class I railroad
then acquires the line in a proposal that
would result in a major market -

extension as defined at 49 CFR 1180.3(c).

§1150.32 Procedures and relevant dates.
(a) To qualify for this exemption,
applicant must file a verified notice
providing details about the transaction.
and & brief caption summary,
conforming to the format in § 1150.34,
for publication in the Federal Register.
(b) Before filing the notice, applicant
must obtain a docket number from the

Commission's Office of Secretary, The
exemption will be effective 7 days after
the notice is filed. Notice will be
published in the Federal Register within
30 days of the filing. A change in
operators would follow the provisions at
49 CFR 1150.24, and notice must be
given to shippers.

§1150.33 Information to be contained In
notice,

(a) The full name and address of the
applicant.

(b) The name, address, and telephone
number of the representative of the
applicant who should receive
correspondence;

(c) A statement that an agreement has
been reached or details about when an
agreement will be reached;

{d) The operator of the property;

{e] A brief summary of the proposed
transaction, including (1) the name and
address of the railroad transferring the
subject property, (2) the proposed time
schedule for consummation of the
transaction, (3) the mile-posts of the
subject property including any branch
lines and (4) the total route miles being
acquired;

(f) A brief description of the amount
and type of traffic expected to be
handled on the line; I

(8) A map that clearly indicates the
area 1o be served, including origins,
termini, stations, cities, counties and
States; and

(h) The amount of projected revenues
that will be generated in the first year
by operations on the property to be
acquired.

§1150.34 Format for caption summary.
The document submitted as a caption

summary must be submitted in the
following form:

Interstate Commerce Commission
Notice of Exemption

Finance Docket No.

(Name of entity acquiring—EX-  (The
EMPTION  or operating the
line. or both), both)

transaction—acquisi- (The transferor}
tion or

operation, or

m (Name of entity acqui‘rins or operating the line, or both) has filed a notice of exemption to
e transaction, acquisition or operation, or both) a line of (The transferor)'s between

(Describe the line).

The notice is filed under 49 CFR
1150.31. Petitions to revoke the
exemption under 49 U.S.C. 10505({d) ma
be filed at any time, The filing of a 4

petition to revoke will not stay the
transaction.

[FR Doc. 85-20523 Filed 8-27-85; 8:45 am|)
BILLING CODE 7035-01-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Parts 611, 672 and 675
[Docket Nos. 50720-5120 and 50834-5034)

Groundfish of the Gulf of Alaska and
Foreign Fishing, Groundfish of the
Bering Sea and Aleutian Islands Ares;
Corrections

AGENCY: National Marine Fisheries
Service (NMFS), NOAA, Commerce.

ACTION: Proposed rules; correction.

SUMMARY: This document corrects the
Paperwork Reduction Act statement in
the regulatory text of the proposed rules
to implement Amendment 14 to the
Fishery Management Plan for
Groundfish of the Gulf of Alaska,
published July 26, 1985, 50 FR 30481, and
Amendment 9 to the Fishery
Management Plan for the Groundfish of
the Bering Sea and Aleutian Islands
Area, published August 16, 1985, 50 FR
33080, .

FOR FURTHER INFORMATION CONTACT:
Ronald J. Berg, 807-586-7229, concerning
Amendment 14, Groundfish of the Gulf
of Alaska; and Janet E. Smoker, 907~
586-7230, concerning Amendment 9,
Groundfish of the Bering Sea and
Aleutian Islands Area.

The following corrections are made:
(1) Groundfish of the Gulf of Alaska, FR
Doc. 85-17826 (July 26, 1985), on page
30486, column 3, paragraph 3 is deleted
and (2) Groundfish of the Bering Sea and
Aleutian Islands Area, FR Doc. 85-18656
(August 16, 1985), on page 33082, column
2, paragraph 2 is deleted. In place of the
deleted paragraphs, the following
paragraph is inserted: "This rule
contains a collection of information
requirement subject to the Paperwork
Reduction Act (PRA). A request to
collect this information has been
submitted to the Office of Management
and Budget (OMB]) for review under
section 3504({h) of the PRA. Comments
should be directed to the Office of
Information and Regulatory Affairs of

| OMB, Attention: Desk Officer for

NOAA."

{16 U.S.C, 1801 e seq.)
Dated: August 23, 1985,

James E. Douglas, Jr.,

Acting Deputy Assistant Administrator for
Fisheries, National Marine Fisheries Service.

[FR Doc. 85-20560 Filed 8-27-85; 8:45 am)
BILLING CODE 3510-22-M
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This section of the FEDERAL REGISTER
containg documents other than rules or
proposed rules that are appiicable to the
public. Notices of hearings and
investigations, commitlee meelings, agency
decisions and rulings, delegations of
authority, filing of petitions and
applications and agency statements of
organization and functions are exampies
of documents appearing in this section.

DEPARTMENT OF AGRICULTURE

Forms Under Review by Office of
Management and Budget

Augus!t 23, 1985,

The Department of Agriculture has
submitted to OMB for review the
following proposals for the collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
Chapter 35) since the last list was
published. This list is grouped into new
proposals, revisions, extensions, or
reinstalements. Each entry contains the
following information:

{1) Agency proposing the information
collection; (2) Title of the information
collection; (3) Form number(s), if
applicable; (4) How often the
information is requested; (5) Who will
be required or asked to report; (6] An
estimate of the number of responses; (7)
An estimate of the total number of hours
needed to provide the information: (8)
An indication of whether section 3504(h)
of Pub. L. 96-511 applies; (8) Name and
telephone number of the agency contact
person.

Questions about the items in the
listing should be directed to the agency
person named at the end of each entry.
Copies of the proposed forms and
supporting documents may be obtained
from: Department Clearance Officer,
USDA, OIRM, Room 404-W Admin.
Bldg., Washington, D.C. 20250, {202) 447~
2118.

Comments on any of the items listed
should be submitted directly to: Office
of Information and Regulatory Affairs,
Office of Management and Budgel,
Washington, D.C. 20503, Attn: Desk
Officer for USDA.

If you anticipate commenting on &
submission but find that preparation
time will prevent you from doing %0
promptly, you should advise the OMB
Desk Officer of your intent as early as
possible.

Extension

* Food and Nutrition Service

Federal State Agreement

FNS 74

Annually

State or local governments; 82
responses: 28 hours; not applicable
under 3504(h).

Albert V. Perna (703) 756-3600

* Food and Nutrition Service

National Commodity Processing
Program for Processing UDSA
Donated Food

FNS 513, 516 and 519

Monthly; Annually :

Businesses or other for-profit; 27,050
responses; 5,275 hours; not applicable
under 3504(h)

Alberta C. Frost (703) 756-3585

* Rural Electrification Administration

Rating Summary of Operations and
Maintenance (REA Electric System)
REA 300

On occasion

Small businesses or organizations; 331
responses; 1,324 hours; not applicable
under 3504(h)

Archie Cain (202) 382-0082

Jane A. Benoit,

Departmental Clearance Officer.

[FR Doc. 85-20578 Filed 8-27-85; 8:45 am]

BILLING CODE 2410-01-M

Soil Conservation Service

Smyth County Landfill Critical Area
Treatment RC&D Measure, VA; Finding
of No Significant Impact

AGENCY: Soil Conservation Service,
USDA.

AcTion: Notice of a Finding of No
Significant Impact,

SUMMARY Pursuant to section 102(2)(C)
of the National Environmental Policy
Act of 1969; the Council on
Environmental Quality Guidelines (40
CFR Part 1500); and the Soil
Conservation Service Guidelines {7 CFR
Part 650); the Soil Conservation Service,
U.S. Department of Agriculture, gives
notice that an environmental impact
statement is not being prepared for the
Smyth County Landfill Critical Area
Treatment RC&D Measure, Smyth
County, Virginia.

FOR FURTHER INFORMATION CONTACT:
Mr. Manly S. Wilder, State
Conservationist, Soil Conservation
Service, 400 North Eighth Street,

Richmond, Virginia 23240, telephone
804~-771-2455.

SUPPLEMENTARY INFORMATION: The
environmental assessment of this
federally assisted action indicates that
the project will not capse significant
local, regional, or national impacts on
the environment. As a result of these
findings, Mr. Manly S. Wilder, State
Conservationist, has determined that the
preparation and review of an
environmental impact statement are not
needed for this project.

The measure concerns a plan for
erosion and sedtment damage reduction
to the Smyth County Public Service
Authority Landfill and consists of 500
feet of diversion and the establishment
of seven (7) acres of grasses and
legumes on their property. The planned
work will include 500 feet of grass-lined
diversion and the shaping, seeding and
mulching of the seven (7) acre site.

The Notice of Finding of No
Significant Impact (FONSI) has been
forwarded to the Environmental
Protection Agency and to various
Federal, State, and local agencies and
interested parties. A limited number of
copies of the FONSI are available to fill
single copy requests at the above
address. Basis data developed during
the environmental assessment! are on
file and may be reviewed by contacting
Mr. Manly S. Wilder,

No administrative action on
implementation of the proposal will be
taken until 30 days after the date of this
publication in the Federal Register.

{Catnlog of Federal Domestic Assistance
Program No. 10.901, Resource Conservation
and Development Program. Office of
Management and Budget Circular A-95
regurding State and local clearinghouse
review of federally assisted programs and
projects is applicable)

Dated: August 12, 1985.
Manly §. Wilder,
State Conservalionist.
[FR Doc. 85-20575, Filed 8-27-85; 8:45 am]

BILLING CODE 3410-16-M
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COMMISSION ON CIVIL RIGHTS

Louisiana Advisory Committee;
Agenda for Notice of Public Meeting

Notice is hereby given, pursuant to the
provisions of the Rules and Regulations
of the U.S. Commission on Civil Rigl:tts.
that a meeting of the Louisiana Advisory

gy e " L- B BN e |
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Committee to the Commission will
convene at 1:00 p.m. and adjoun at 5:00
p.m. on September 20, 1985, at the
Sheraton-New Orleans, 500 Canal
Street, Bonnie Burn Room, New Orleans,
Louisiana. The purpose of the meeting is
to discuss project and mon#oring
activity, & report on school
desegregation, and administrative
concerns,

Persons desiring additional
information, or planning a presentation
to the Committee, should contact
Committee Chairperson, Michael
Fontham, or J. Richard Avena, Director
of the Southwestern Regional Office at
{512) 229-5570, (TDD 512/229-5580}.

The meeting will be conducted

‘pursuant to the provisions of the Rules
and Regulations of the Commission.

Dated at Washingten, D.C., August 23,
1085
Bert Silver,

Assistant Steff Director for Regional
Programs.

[FR Doc. 85-20588 Filed 8~27-85; 8:45 am)
BILLING CODE $335-01-M

Montana Advisory Committee; Agenda
and Notice of Public Meeting

Notice is hereby given, pursuant to the
provisions of the Rules and Regulations
of the U.S, Commission on Civil Rights,
that a meeting of the Montana Advisory
Committee to the Commission will
convene at 9:30 a.m. and adjourn at 1:00
p.m. on September 21, 1985, at the Fort
Belknap Roller Rink, Fort Belknap
Agency, Montana. The purpose of the
meeting is to receive information from
community representatives on Indian-
school board representation, relations,
and policy.

Persons desiring additional
information, or planning a presentation
to the Committee, should contact
Committee Chairperson Lawrence D.
Huss or William Muldrow, Acling
Director of the Rocky Mountain
Regional Office, at (303) 8442211, (TDD
303/844-3031).

The meeting will be conducted
pursuant to the provisions of the Rules
and Regulations of the Commission.

Dated at Washington, D.C., August 23,
1685,

Bert Silver,

Assistant Staff Director for Regional
Programs.

[FR Dac. 85~20509 Filed 8-27-85: 8:45 am)|
HILLING CODE 6335-01-M

Oklahoma A Committee;
Agenda and Notice of Public Meeting

Notice is hereby given, pursuant to the
provisions of the Rules and Regulations
of the U.S. Commission on Civil Rights,
that a meeting of the Oklahoma
Advisory Committee to the Commission
will convene at 2:00 p.m. and adjourn at
5:00 p.m. on September 27, 1985, at the
Sheraton Inn-Skyline East, 1333 E.
Skelly Drive, Council Room, Tulsa,
Oklahoma. The purpose of the meeting
is to plan future SAC projects and
activities.

Persons desiring additional
information, or planning a presentation
to the Committee, should contact
Conimittee Chairperson, Charles L.
Fagin, or ], Richard Avena, Director of
the Southwestern Regional Office at
(512) 229-5570, (TDD 512/229-5580).

The meeting will be conducted
pursuant to the provisions of the rules
and regulations of the Commission.

Dated at Washington, D.C., August 23,
1985,

Bert Silver,

Assistant Staff Director for Regional
Programs. :

[FR Doc. 86-20600 Filed 88-27-85; 8:45 am)
BILLING CODE 6335-01-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

Public Review Scheduled for the
Proposed Weeks Bay (Alabama)
National Estuarine Sanctuary
Management Plan

AGENCY: Office of Ocean and Coastal
Resource Management (QCRM),
National Ocean Service (NOS,) National
Oceanic and Atmospheric
Administration (NOAA), Commerce.
SUMMARY: The Office of Ocean and
Coastal Resource Management (OCRM),
National Ocean Service (NOS), National
Oceanic and Atmospheric
Administration (NOAA) U.S,
Department of Commerce, in compliance
with 15 CFR § 921.21(f) announces that
the State of Alabama will hold a public
meeting for the purpose of discussing
the proposed Final Sanctuary
Management Plan prepared for the
proposed Weeks Bay National Estuarine
Sanctuary. The meeting will be held on
August 29, 1985 at 7:00 P.M. in the City
Council Chambers, Fairhope Municipal
Complex, Fairhope, Alabama.

As part of the procedures leading to
the designation of the Sanctuary, the
State of Alabama must submit the
proposed final management plan to

NOAA for its review and approval.
Copies of the plan are available upon
request from the Alabama Department
of Economic and Community Affairs,
3465 Norman Bridge Road, Monlgomery,
Alabama 36105.

FOR FURTHER INFORMATION CONTACT:
Kelvin Char, Sanctuary Programs
Division, Office of Ocean and Coastal
Resource Management, NOS/NOAA,
3300 Whitehaven Street, NW,,
Washington, DC 20235, 202/634-4236.
(Pederal Domestic Assistance Catalog No,
11.420 Coastal Zone Management Estuarine
Sanctuaries)

Dated: August 23, 1085,
James P. Blizzard,
Acting Director, Office of Ocean and
Resource Management.
[FR Doc. 85-20597 Filed 8-27-85; 8:45 am}
BILLING CODE 3510-08-M

Marine Mammals; Issuance of Permit;
John D. Hall; Modification

Pursuant to the provisions of
§§216.33{d) and (e) of the Regulations
Governing the Taking and Importing of
Marine Mammals (50 CFR 218),
Scientific Research Permit No. 506
issued to Dr. John Hall, Solace
Enterprises, P.O. Box 4885, Anchorage,
Alaska 99510 on June 13, 1985 (50 FR
25733 July 21, 1985), is modified as
follows:

Section B.2 is deleted and replaced by:
2. “The Holder shall exercise caution
when approaching animals, approach no

closer than 25 meters, retreat to a
greater distance when harassment
occurs, and avoid repeated harassment
of individual animals,"

This modification becomes effective
upon publication in the Federal Register.

Dated: August 21, 1985.

Richard B. Roe,

Acling Assistant Administrator for Fisheries.
[FR Doc. 85-20547 Filed 8-27-85; 8:45 am)|
BILLING CODE 3510-22-M

e —

COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

Adjusting the Import Limits for Certain
Cotton and Man-Made Fiber Textile
Products From the People’s Republic
of China

August 22, 1985,

The Chairman of the Committee for
the Implementation of Textile
Agreements (CITA), under the authority
contained in E.O. 11651 of March 3, 1972,
as amended, has issued the directive




34884

Federal Register / Vol. 50, No. 167 / Wednesday, Aug

ust 28, 1985 / Notices

b —

published below to the Commissioner of
Customs to be effective on August 22,
1985. For further information conlact
Diana Solkoff, International Trade -
Specialist, Office of Textiles and
Apparel, U.S. Department of Commerce,
(202) 377-4212.

Background

A CITA directive establishing import
limits for specified categories of cotton
and man-made fiber textile products,
including Categories 340 (men's and
boys' woven cotton shirts), 342
{women's, girls' and infants cotton
skirts), and 635 (women's, girls’ and
infants’ man-made fiber coats),
produced or manufactured in the
People's Republic of China and exported
during the twelve-month period which
began on January 1, 1985, was published
in the Federal Register on December 28,
1984 (49 FR 50432), Under the terms of
the Bilateral Cotton, Wool and Man-
Made Fiber Textile Agreement of
August 19, 1983, as amended, the
Government of the People's Republic of
China has notified the Government of
the United States of its intention to use
flexibility in the form of swing to be
applied to the current-year limits for
these categories. The limit for Category
340 is being increased from 638,223
dozen to 670,134 dozen. The limits for
Categories 342 and 635 are being
reduced to 144,157 dozen and 394,158
dozen, respectively, to account for the
increase applied to Category 340.

A description of the textile categories
in terms of T.S.U.S.A. numbers was
published in the Federal Register on
December 13, 1982 (47 FR 55709), as
amended on April 7, 1983 (48 FR 15175),
May 3, 1983 (48 FR 19924), December 14,
1983 (48 FR 55607), December 30, 1983
(48 FR 57584), April 4, 1984 (49 FR
13397), June 28, 1984 {49 FR 26622), July
16, 1984 (48 FR 28754), November 9, 1584
{49 FR 44782), and the Statistical
Headnote 5, Schedule 3 of the Tariif
Schedules of the United States
Annotated (1985).

Ronald L Levin,

Acting Chairman, Committee for the
Implementation of Textile Agreements.
August 22. 1985,

Committee for the Implementation of Toxtile
Agreaments

Commissioner of Customs,
Department of tha Treasury, Woshington,
DC. 20229

Dear Mr. Commissioner; This directive
further amends, but does not cancel, the
directive of December 24, 1984 from the
Chalrman, Committee for the Implementation
of Textile Agreements, which established
levels of restraint for certain specified
categories of cotton, wool and man-made
fiber textile products, produced or

manufactured in the People's Republic of
China and exported during 1985,

Effective on August 22, 1985, the directive
of December 24, 1984 is hereby further
amended to adjust the previously established
restraint limits for Categories 340, 342 and
635 to the following, under the terms of the
Bilateral Colton, Wool and Man-Made Fiber
Textile Agreement of August 19, 1983, as
amended: *

tod
12-mo
wnit }
{doren)

070,134
144157
394159

' The imits have not boen adiusted 10 refiect any Imports
oxportod altor Dacember 31, 1084,

The Commitiee for the Implementation of
Textile Agreements has determined that
these actions fall within the foreign affairs
exception to the rulemaking provisions of 5
U.S.C. 553 (a)(1).

Sincerely.
Ronald L Levin,
Acting Chairman, Committee for the
Implementation of Textile Agreement.
[FR Doc. 85-20580 Filed 8-27-85; 8:45 am|
BILLING CODE 3510-DR-M

Import Restraint Limit for Certain Man-
Made Fiber Textile Products Produced
or Manufactured in Malaysia

August 22, 1985,

The Chairman of the Committee for
the Implementation of Textile
Agreements (CITA), under the authorily
contained in E.O. 11651 of March 3, 1972,

. as amended, has issued the directive

published below to the Commissioner of
Customs to be effective on August 28,
1985. For further information contact
Jane Corwin, International Trade
Specialist, Office of Textiles and
Apparel, U.S, Department of Commerge,
(202) 377-4212.,

Background

On July 11, 1985 a nolice was
published in the Federal Register (50 FR
28242) which announced that, on May
31, 1985, the Government of the United
States had requested consultations with
the Government of Malaysia concerning
imports of women's, girls’ and infants’
trousers of man-made fibers in Category

! The agreemant provides, in part, that (1) with
the exception of Category 315, any specific limit
may be exceaded by not move than 5 percent of its
square yards equivalent total, provided thut the
amuunt of the increase is compensated for by a
square yard squivalent dacrease In one or more
other specific limits in that egreement year; (2) tha
specific limits for certain calogories may be
increused for carryforward, and (3) administrative
arrangements or adjustments may be made to
resolve minor problems arising in the
implementation of the agreement.

648. The letter of July 8, 1985 to the
Commissioner of Customs which
followed that notice established an
import level of 104,948 dozen for man.
made fiber textile products in Category
648, produced or manufactured in
Malaysia and exported during the sixty-
day period which began on May 31, 198
and extended through July 29, 1985. This
level was established under the terms of
the Bilateral Cotton, Wool and Man-
Made Fiber Textile Agreement of
December 5, 1980 and February 27, 1961
as amended and extended, between the
Govermnments of the United States and
Malaysia.

A new bilateral agreement was
effected by exchange of notes between
the two governments, dated July 1, and
11, 1985, The new agreement which
dates from January 1, 1865 and extends
through December 31, 1989, includes a
consultation provision calling for 2
ninety-day period during which the two
governments will attempt to resch
agreement on a mutually satisfactory
solution concerning imports in any
category not subject to a specific limit
which threaten to impede the orderly
development of trade between the two
countries. In accordance with the terms
of the new agreement, the letter
published below to the Commissioner of
Customs from the Chairman of the
Committee for the Implementation of
Textile Agreements cancels the letter of
July 8, 1985 and establishes a level of
122,400 dozen for the ninety-day period
which began on May 31, 1985 and
extends through August 28, 1985 for
goods in Category 848 exported during
that period. It also establishes a
prorated twelve-month specific limit of
143,785 dozen for man-made fiber textile
products in Category 648, exported
during the period beginning on Augus!
29, 1985 and extending through
December 31, 1985. In the event the lim!
established for the ninety-day period is
exceeded, such excess amounts will be
charged to the level established for the
subsequent period.

If a different solution is reached in
consultations, further notice will be
published in the Federal Register.

A description of the textile categories
in terms of T.8.U.S.A. numbers was
published in the Federal Register on
December 13, 1982 (47 FR 55708}, as
amended on April 7, 1983 (48 FR 15175)
May 3, 1983 {48 FR 19924), December 13,
1983 (48 FR 55607), December 30, 1983
(48 FR 57584), April 4, 1984 (49 FR
13397), June 28, 1984 (49 FR 26622}, July
16, 1984 (49 FR 28754), November 9, 1984
(49 FR 44782), and in Statistical
Headnote 5, Schedule 3 of the Tariff
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Schedules of the United States
Annotated (1985,
Ronald 1. Levin,

Acting Chairman, Committee for the
Implementation of Textile Agreements.

August 22, 1985,

Committen for the Implementation of Textile
Agroements

Commisstoner of Customs,
Department of the Treasury. Washington.
D.C. 20229

Dear Mr. Commissioner: This letter cancels
and supersedes the letter of July 8, 1985
which directed you to prohibit entry of man-
made fiber textile products in Category 648,
produced or manufactured in Malaysia and
exported during the sixty-day periocd which
began on May 31, 1985 and extended through
July 20, 1888, !

Under the terms of section 204 of the |
Agricultural Act of 1956, as amended (7
US.C. 1853), and the Assangement Regarding
International Trade in Textiles done at
Geneva on December 20, 1973, as extended
on December 185, 1977 and Decerber 22, 1081;
pursuunt tq the Bilateral Cotton, Wool and
Man-Made Fiber Textile Agreement of July 1
and 11, 1985, between the Governments of the
United States and Malaysia; and in
accordance with the provisions of Executive
Order 11651 of March 3, 1972, as amended,
you are directed to prohibit, effective on
August 28, 1885, eniry into the United States
for consumption and withdrawal from
wiarehouse for consumption of man-made
{iber textile products in Category 648
produced or manufactured in Malaysia and
exported during the perfod which began on
May 31, 1985 and extends through August 28,
1965, in excess of 122,440 dozen.*

You are further directed. effective on
August 29, 1885, to prohibit entry for
consumption and withdrawal from
warehouse for consumption of man-made
fiber textile products in Category 648,
produced ar manufactured in Malaysia and
exported during the period beginning on
August 20, 1885 and extending through
December 31, 1885 in excess of 143,765 dozen.
Textile products in Category 648, exported
during the ninety-day period which began on
Mazy 31, 1885 and which are in excess of the
level established for that period shall be
charged 1o the prorated twelve-month level
beginning on August 29, 1985.

. Textile products in Category 648 which
fnove been exported to the United States prior
‘o May 31, 1685 shall not be subject to this
directive,

Textile products in Category 848 which
have been released from the custody of the
US. Customs Service under the provisions of
19 U.S,C. 1448(b) or 1484(a)(1)(A) prior to the
effective date of this directive shall not be
denied entry under this directive.

The Committee for the Implementation of
Textile Agreements has determined that this
action falls within the foreign affairs
exception to the rulemaking provisions of 5
US.C. 553 {a){1).

—————

' The limit has not been adjusted 10 reflect any
imports exported after May 30, 1965.

Sincerely.
Ronald L Levin,
Acting Choirman. Committee for the
Implementation of Textile Agreements.
[FR Doc. 85-20581 Filed 8-27-85: 8:45 am)
BILLING CODE 3510-DR-M

Import Levels for Certain Cotton
Textile Products Produced or
Manufactured in Taiwan

Augus! 23, 1885

The Chairman of the Committee for
the Implementation of Textile
Agreements (CITA), under the authority
contained in E.O. 11651 of March 3, 1872,
as amended, has issued the directive
published below lo the Commissioner of
Cusioms to be effective on August 29,
1885, For further information contact
Eve Anderson, International Trade
Specialist, Office of Textiles and
Apparel, US, Department of Commerce
(202) 377-4212.

Background

On July 18, 1985 a notice was
published in the Federal Register (50 FR
29248) announcing that. in June 1965, the
American Institute in Taiwan [AIT),
snder the terms of the agreement of
November 18, 1982, as amended,
concerning cotton, wool and man-made
fiber textile products from Taiwan, had
requested the Coordination Council for
North American Affairs (CCNAA) to
enter into consullations concerning
exports to the United States of terry and
other pile tawels in Category 363 and
luggage in Cutegory 369pt (only
T.S.U.S.A. numbers 706.3200, 706.3650,
and 706.4111), among other categories.
Consultations were held July 22-24,
1985, but no agreement was reached on
mutually satisfactory levels for these
categories, The United States
Government has decided, therefore, as
provided in the agreement to establish
levels for goods exported to the United
States during the twelve-month period
which began on Januvary 1, 1985 and
extends through December 31, 1985. The
level for Category 363 will be 11,821, 532
numbers and for Category 369pt., -
2,151,242 pounds.

No charges have been made to these
levels to account for any goods exported
during 1985, Such adjustments will be
made as the data become available.

A description of the textile categories
in terms of T.S.U.S.A. numbers was
published in the Federal Register on
December 13, 1982 (47 FR 55709), as
amended on April 7, 1983 (48 FR 15175),
May 3, 1983 (48 FR 19924}, December 14,
1983 (48 FR 55607), December 30, 1983
(48 FR 57584), April 4, 1984 (49 FR
13307), June 28, 1984 (49 FR 26622), July
16, 1984 (49 FR 28754), November 9, 1984
(49 FR 44782), and in Statistical

Headnote 5, Schedule 3 of the Tariff
Schedules of the United States
Annotated (1985).

Walter C. Lenahan,

Chairman, Comumittee for the Implementation
of Textile Agreements.

August 23, 1085,

Committee for the Implementation of Textile
Agreements

Commissioner of Customs,
Department of the Treasury, Washington,
D.C, 20229

Dear Mr. Commissioner: This directive
amends, but does not cancel, the directive of
December 21, 1984, which established limits
for certain categories, produced or
manufactured in Taiwan and exported during
1965,

Effective on August 29, 1985, the directive
of December 21, 1984 is hereby amended to
include the following levels for cotton textile
praducts in Categories 363 and 369pt.}

12.m0

Catogory restramt

eeel *
I8 (rumbars). e 11,821,532
WOPLM) | *2151,242

' from 3 .31, 19495 for Cat
o A L e e
34,648 pourds.

Textile products in Categories 363 and
369pt. which have been exported todhe
United States prior to January 1, 1985 shall
not be subject to this directive.

Textile products in Categories 363 and
369pL. which have been released from tiee
custody of the LS. Customs Service under
the provisions of 10 U.S.C. 1448(b) or
1484(a){1)(A) prior 1o the effective date of this
directive shall not be denied entry under this
directive.

The Committee for the Implementation of
Textile Agreements has determined that
these actions fall within the foreign affairs
exception o the rulemaking provisions of 5
US.C. 553.

Sincerely,
Walter C. Lenghan,
Chairman, Committee for the Implementation
of Textile Agresmonts.

[FR Doc. 85-20582 Filed 8-27-85; 8:45 am)|
BILLING CODE 3510-DR-M

-

COMMODITY FUTURES TRADING
COMMISSION

Performance of Registration Functions
by National Futures Association

AGENCY: Commodity Futures Trading
Commission,

ACTION: Notice and Order authorizing
National Futures Association [NFA) to
perform additional portions of the
registration functions of the Commodity

' In Category 369 only T.S.U.S.A. number
706.3200, 706.3650, 706.4111.
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Futures Trade Commission
(Commission) applicable to futures
commission merchants, introducing
brokers, commodity pool operators,
commodity trading advisors, and their
respective associated persons.

SUMMARY: The Commission is
authorizing NFA to deny, condition,
suspend, restrict or revoke the
registration of any person applying for
registration or registered as a futures
commission merchant, introducing
broker, commodity pool operator,
commodity trading advisor, or an
associated person of such entities. All
such adverse registration actions by
NFA must be taken in accordance with
the standards established in the
Commodity Exchange Act, Commission
interpretive statements, and relevant
case law and with rules that comport
with the procedures and safeguards
established in the Commission’s
regulations thereunder. This Order does
not authorize NFA to accept or act upon
requests for exemption or withdrawal
from registration or lo render “no-
action" operations or interprefations
with respect to applicable registration
requirements,

EFFECTIVE DATE: Septembei 30, 1985.

FOR FURTHER INFORMATION CONTACT:
Linda Kurjan, Special Counsel, Division
of Tvading and Markets, Commodity
Futures Trading Commission, 2033 K
Street, NW., Washington, DC 20581.
Telephone: (202) 254-8955.

SUPPLEMENTARY INFORMATION: The
Commission has issued the following
Order:

Order Authorizing the Performance of
Registration Functions

1. Authority and Background

Pursuant to section 8a(10) of the
Commodity Exchange Act (Act), the
Commodity Futures Trading -
Commission (Commission) previously
has issued Orders authorizing National
Futures Association (NFA) to perform
various portions of the Commission's
registration functions and
responsibilities under the Act." In

' Pursuont to section 8a(10) of the Act, the
Commission may aythorize any person lo perform
any portion of the registration functions under the
Act in accordance with rules, notwithstanding any
other provision of law, submitted by the person to
the Commission and subject to the provisions of the
Act upplicable ta registrations granted by the
Commission. 7 US.C. 12a{10) (1882). See 48 FR 15840
{April 13, 1883); 48 FR 35158 {Auguat 3, 1083); 48 FR
51800 (November 14, 1083): 40 FR 8220 {March 5,
1664}, and 49 FR 39583 (Octobor 8. 1064)

particular, on August 1, 1983, NFA
assumed responsibilities for processing
and granting applications for initial and
renewal registrations of introducing
brokers and their associated persons.?
Subsequently, on December 3, 1984 NFA
assumed such responsibilities from the
Commission with respect to the
registration of futures commission
merchants, commodity pool operators,
commodity trading advisors, and
associated persons of such registrants.®

Section 17(0)(2} of the Act permits
NFA, in performing Commission
registration functions, to be authorized
to deny, condition, suspend, restrict or
revoke any registration, subject to
Commission review.* However, the
Commission has heretofore expressly
not authorized NFA to take any such
adverse registration action. In
withholding the ability to take adverse
actions from the scope of registration
functions transferred to NFA, the
Commission indicated that, among other
things, it would first be necessary for the
Commission to adopt its own
regulations and procedures lo govern
Commission review of any adverse NFA
determinations concerning Commission
registrations.®

In order to process applications for
registration, NFA must conduct
investigations as appropriate to
determine whether an applicant,
registrant or principal thereof may be
subject to a statutory disqualification.®
To date, NFA has no!t been permitted to
take any final action with respect to any
person that appears to be subject to a
statutory disqualification, however.”
Rather, except in such limited
circumstances as specified by the
Commission or authorized staff, NFA
has been required to forward to the
Commission the entire registration file
(or such portion as the Commission or
its staff may request) of each such
person for Commission review and
determination.

II. NFA Rules: Initial Determinations

. On August 21, 1985 the Commission

approved rules adopted by NFA,
pursuant to which NFA shall conduct
proceedings to deny, condition, suspend,

* 49 FR 35158 (August 3, 1863).

* 40 FR 39583 (October &, 1984]: 49 FR 45418
(November 16, 1964).

<7 U.S.C. 21{0)(2) (1982},

N 38 FR 35158, 35159 (August 3, 1983); see also 49
FR 36593, 38504-05 (October 8, 1684).

# 40 FR 39509, 39594 (Octobor 9. 1984).

¥ NFA has, however, been permitted routinely to
notify applicants, registrants and principals t
of deficiencies (n their applications and to deem
applications withdrawn when such deficiencies am
not corrected within » reasonable time. /d. 0. 11

restrict or revoke the registration of any
applicant for registration er registran!
who may be subject to a statutory
disqualification under sections 8a(2)
through 8a{4) of the Act and for whom
NFA has been authorized to perform the
Commission’s registration functions.*
The procedures embodied in these NFA
rules closely parallel those specified by
the Commission in Subpart C of Part 3 of
its regulations.® Notably, NFA adopted
the Commission's standards defining the
scope of evidence that may be presented
by the applicant or registrant to
challenge allegations of statutory
disqualification, as well as the
standards to be followed by the party
reviewing the matter and making
determinations. Where NFA has
adopted procedures that modify thos:
prescribed for comparable Commission
proceedings, the Commission believes
that the modifications are appropriate
and consisten! with the requirements of
the Act and the Commission's
regulations and will not adversely affect
the rights of applicants and registrants
who become subject to proceedings and
orders under NFA's procedures.

NFA's rules governing proceedings to
deny, condition, suspend, restrict or
revoke registrations under the Act, as
such rules are currently adopted and
approved, are specified In an appendix
to this Order. NFA shall ensure that its
rules in this regard remain consistent
with provisions of the Act and the
Commission's regulations thereunder as
presently established and as may be
amended hereafter, In this regard, NFA
shall also implement such additional
procedures as necessary or appropriate
(and acceptable to the Commission) to
ensure that investigations, proceedings
and actions taken pursuant to the
authority conferred by this Order are
conducted in a timely manner and
consistent with the procedures and
safeguards established in the Act and
Commission rules and orders
thereunder.

J1. Commission Rules: Review

In addition to providing that NFA may
issue final orders affecting the .
registration of persons for which it is
performing registration functions,
section 17(0)(2) of the Act specifies that
persons against whom NFA takes such
adverse actions have the right to
petition the Commission to review the
NFA decisions. In its discretion, or on Jis

* NFA Bylaw 305, Schedule A, Sections i(c] and
i(d).
¥ 17 CFR Part 3, Subpart C (1965),
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own initiative, the Commission may
grant or decline review.

In order to implement these provisions
of section 17(0)(2), the Commission has
published for comment a new Subpart F
of Part 3 of the Commission’s
regulations to govern Commission
review of any proceeding conducted by
NFA, pursuant to delegated authority, to
deny, condition, suspend, restrict or
revoke registations under the Act.'?
Upon proper consideration of the
comments received thereon, the
Commission intends to adopt and
implement final rules prior to the time
NFA will be able to issue a final order in
any such proceeding.

V. Related Requirements;
Recordkeeping

In performing the additional
registration functions of the Commission
pursuant to this Order, NFA shall be
subject to all other requirements and
obligations imposed upon it, and in the
manner prescribed, by the Commission
in existing or future Orders or
regulations. Such requirements concern,
among other things, the maintenance of
records and access thereto by the
Commission and others, NFA shall
implement such additional procedures
(or modify existing procedures) as
necessary and acceptable to the
Commission to ensure the security and
integrity of records of investigations,
proceedings and actions taken pursuant
to the authority conferred by this Order:
to facilitate prompt access to these
records by the Commission and its staff,
particularly as described in other
Commission Orders or rules, including
Subpart F of Part 3 of the Commission’s
regulations as may be promulgated: to
facilitate disclosure of public or
nonpublic information in those records
when permitted by Commission Orders
or rules and to keep logs as required by
the Commission concerning disclosures
of nonpublic information; and otherwise
to safeguard the confidentiality of the
records.

In addition, NFA shall maintain a
system to track all fitness investigations
and adverse action proceedings. The
system with respect to fitness
investigations shall, at a minimum,
identify the applicant or registrant
involved, type of registration involved,
nature of the apparent deficiencies or

“potential disqualifications, reasons that

UPen cases remain pending, age of
pending cases, and dispositions. With
respect 16 adverse action proceedings,
e ——

' 50 FRR 32737 (August 14, 1985),

the system shall, at a minimum, identify
the applicant or registrant involved, type
of registration involved, nature of the
apparent disqualifications (including
statutory citation), type of action sought,
status and age of open proceedings, and
final disposition. NFA shall at no charge
provide the Commission, periodically or
at the request of the Commission or its
staff, with reports on the fitness
investigations and adverse action
proceedings undertaken by NFA,
including. but not limited to, statistical
summaries.

V. Conclusion and Order

The Commission has determined, in
accordance with its authority under
sections 8a(10) and 17{0)(2) of the Act, to
authorize NFA as of September 30, 1985,
to conduct proceedings to deny,
condition, suspend, restrict or revoke
the registration of any person applying
for registration or registered as a futures
commission merchant, introducing
broker, commodity pool operator,
commodity trading advisor, or
associated person of such categories of
registrants, who is or may be subject to
a statutory disqualification from
registration under sections 8a(2} through
8a(4) of the Act. This Commission
determination is based upon the
congressional intent that NFA assume
responsibility under the Act to deny,
condition, suspend, restrict or revoke
registrations of persons in the course of
NFA's performance of Commission
registration functions under the Act;
NFA's representations with respect to
adoption and implementation of rules.
standards and*procedures to be
followed in administering these
additional functions consistent with the
Act, the Commission's regulations and
interpretive statements thereunder and
relevant case law; and the Commission’s
forthcoming adoption of its own rules to
govern review of adverse registration
actions taken by NFA. This Order does
not, however, authorize NFA to accept
or act upon requests for exemption or
withdrawal from registration'* or to
render “no-action” opinions or
interpretations with respect to
applicable registration requirements,

Issued by the Commission on August 22.
1985, in Washington, D.C.

Jean A. Webb,

Secretary of the Commission,

'! See Commission Regulation 3.33, 17 CFR 333
(1985).

Appendix

National Futures Association Bylaws
305, Schedule A, Section I{d):
Proceedings To Deny, Condition,
Suspend, Restrict or Revoke
Registration

Bylaw 305. Registration and
Proficiency Requirements,

Schedule A

I. Registration

(d} Proceedings to Deny, Conditions,
Suspend, Restrict or Revoke
Registration.

(1) Service.

(A) For purposes of any proceeding to
deny, condition, suspend, restrict or
revoke registration, service upon an
applicant or registrant will be sufficient
if mailed by registered mail or certified
mail return receipt requested, properly
addressed to the applicant or registrant
at the address shown on the application
or any amendment thereto. Service will
be complete upon mailing.

(B) A copy of any notice served in
accardance with paragraph 1(A) shall
also be served upon:

(i) Any registrant sponsoring the
applicant or registrant pursuant to CFTC
Regulation 3,12 or 3.16 if the applicant or
registrant is an individual registered as
or applying for registration as an
associated person; or :

(#) Any futures commission merchant
which has entered into a guarantee
agreement pursuant to CFTC Regulation
1.10(}) with an applicant or registrant
applying for registration or registered as
an introducing broker.

(C) Documents served by an applicant
or registrant upon the Secretary under
this Section shall be considered served
or filed only upon actual receipt at the
offices of National Futures Association,
200 W. Madison Street, Chicago, Illinois
6OBOG.

(2) Withdrawal of application for
registration,

(A) Notice. Whenever information
comes to the attention of NFA that an
applicant for initial registration in any
capacity may be found subject to a
statutory disqualification under section
8a(2), 8a(3) or Ba(4) of the Act, the
Director of Compliance or the Director's
designee may serve written notice upon
the applicant, which shall specify the
statutory disqualifications to which the
applicant may be subject and notify the
applicant that:
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(i) The information, if true, is a basis
upon which the applicant’s registration
may be denied;

(i) Unless the applicant voluntarily
withdraws the application, it may be
necessary to institute the denial
procedures described in the following
paragraphs: and

(i) If the applicant does not confirm
in writing that the applicant wishes to
have the application given further
consideration, the application will be
deemed to have been withdrawn.

(B) The applicant must serve the
written confirmation referred to in
paragraph 2(A)(iii) upon the Secretary
within twenty days after the date the
Notice is served.

(3) Notice of Intent to Deny,
Condition, Suspend, Restrict or Revoke
Registration.

{A) Notice of Intent. On the basis of
information obtained, NFA may at any
time serve a Notice of Intent upon any
person required to register under the Act
pursuant to Section I{a) of this Schedule
A that:

(i) NFA alleges and is prepared to
prove that the applicant or registrant is
subject to one or more of the statulory
disqualifications set forth in section
fa(2), 8a(3) or Ba(4) of the Act;

(ii) The allegations set forth in the
Notice of Intent, if true, constitute a
basis upon which registration can be
denied, conditioned, suspended,
restricted or revoked (if the Notice of
Intent proposes conditioning or
restricting registration, the Notice shall
spscify the conditions or restrictions);
an

(iii) The applicant or registrant is
entitled to have the President consider
written evidence of the type set forth in
paragraph 3(B) in determining whether
the applicant or registrant is subject to
such statutory disqualification.

(B) Scope of Written Submission. If
the statutory disqualification alleged is
set forth in Section 8a(2) of the Act, the
scope of the applicant’s or registrant’s
written submission shall be limited to
challenging the accuracy of the
allegations set forth in the Notice of
Intent, including evidence as to (1) the
applicant’s or registrant’s identity, (2)
the existence of a clerical error in any
record documenting the statutory
disqualification, (3) the nature or date of
the statutory disqualification, (4) the
post-conviction modification of any
record of conviction or (5) the favorable
disposition of any appeal. If the
statutory disqualification alleged is set
forth in section 8a(3) or 8a(4) of the Act,
the scope of the applicant’s or
registrant’s written submission shall be
limited to the information set forth
above and the type of information set

forth in paragraph 8{D). Such written
submission must be served upon the
Secretary within twenty days after the
date of service of the Notice of Intent
upon the applicant or registrant.

(C) The Notice of Intent shall inform
the applicant or registrant of the
procedures which will be followed if no
written submission is made in
accordance with paragraph 3(B).

(4) Authority to Deny Registration
Pursuant to Section Ba(2) of the Act.

(a) Reply. If an applicant who has
received a Notice of Intent to deny
registration based on a statutory
disqualification set forth in Section 8a(2)
of the Act makes a written submission
pursuant to paragraph 3(B), the Director
of Compliance may within ten days of
the receipt of such submission submit to
the President and serve upon the
applicant a written reply.

(B) Determination. Aiter the receipt of
the applicant’s written submission and
any reply thereto, the President shall
determine whether the applicant is
subject to a statutory disqualification
under Section 8a(2) of the Act. Such
determination shall be based upon the
application, the evidence of the
statutory disqualification, the Notice of
Intent with proof of service, the written
submission filed by the applicant, any
written reply submitted by the Director
of Compliance and such other papers as
the President may require or permit.

(C) Order. Within 30 days alter receipt
of the applicant's written submission
and any reply thereto, the President
shall issue an order granting or denying
registration.

(5) Default of Applicant—8a(2) Denial.

{A) If an applicant for registration
who has received a Notice of Intent to
deny registration based on a statutory
disqualification sel forth in section 8a(2)
of the Act fails to make a timely written
submission in accordance with
paragraph 3(B):

(i) The applicant will be deemed to
have waived the right to submit
evidence in writing on all issues, and the
facts stated in the Notice of Intent shall
be deemed true for the purpase of

finding that the applicant is subject toa

statutory disqualification under section

_ 8a(2) of the Act; and

(ii) Twenty days after the date the
Notice of Intent to deny is served upon
the applicant, such Notice shall become
a final order of NFA denying
registration. NFA shall serve written
confirmation upon the applicant that
registration has been denied.

(B} Vacating the order. An applicant
for registration against whom an order
referred to in paragraph 5(A)(ii) was
issued may file a petition and supporting
affidavit with the Secretary if the Notice

of Intent under paragraph 3 was not
timely received by the applicant. Upon
receipt of the petition, the order shall be
vacated, and NFA shall serve upon the
applicant a copy of the Notice of Intent
required under paragraph 3. The
procedures set forth in this paragraph
5(B) shall be available only once to an
applicant.

(6) Authority to Suspend and Revoke
Registration Pursuant to Section 8a(2) of
the Act.

(A) Reply. If a registrant who has
received a Notice of Intent to suspend or
revoke registration based on a statutory
disqualification set forth in section 8a(2)
of the Act makes a written submission
pursuant to paragraph 3(B), the Director
of Compliance may within ten days of
receipt of such submission submit to the
President and sérve upon the registrant
a reply.

(B} Determination. After the receipt of
the registrant’s written submission and
any reply thereto, or if no written
submission is made, the President shall
determine whether the registrant is
subject to a statutory disqualification.
Such determination shall be based vpon
the evidence of the statutory
disqualification, the Notice of Intent
with proof of service, the written
submission, if any, filed by the registrant
in response thereto, any written reply
submitted by the Director of Compliance
and such other papers as the President
may require or permit.

(C) Suspension and order to show
cause. (i) If the President determines
that the regisirant is not subject to a
statutory disqualification, the President
shall issue an order to that effect.

(ii) If the President determines that the
registrant is subject to a statutory
disqualification, the President shall
issue an interim order suspending
registration and requiring the registrant
to show cause to the Membership
Committee or its designated
Subcommittee within twenty days of the
date of the interim order why,
notwithstanding the existence of the
statutory disqualification, the
registration should not be revoked. The
registration shall be suspended effective
five days after the interim order is
served upon the registrant, and such
suspension shall remain in effect until a
final order with respect to the order to
show cause has been issued: Provided
that, if the sole basis upon which the
registrant is subject to a statutory
disqualification is the existence ofa
temporary order, judgment or decree of
the type described in section 8a(2)(C) of
the Act, the order to show cause shall
not be issued and the registrant shall be
suspended until such time as the
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temporary orden, judgment or decree
shall have expired: Provided. however,
thet in no event shall the registrant be
suspended for a period to exceed six
months.

(D) Registrant’s Response. Within
twenty days of the date of the order to
show cause, the registrant may file with
the Membership Committee or its
designated Subcommittee a written
response which may include briefs,
affidavits and supporting.
memorandums, but in any event shall be
limited in content to:

(i) Evidence, not previously set forth
in any written submission filed under
paragraph 3(B), challenging the accuracy
of the allegations establishing the
statutory disqualification;

(i} The existence of any facts which
constitute a clear and compelling
showing that. notwithstanding the
existence of the statutory
disqualification, the continued
registration would be in the public
interest; or

(iii} In the case of an associated
person, written confirmation by the
registrant’s sponsor that,
notwithstanding the existence of the
statutory disqualification, the sponsor is
willing to supervise the activities of the
registrant subject to such restrictions as
the Membership Committee or its
designated Subcommittee shall impose:
Provided that, with respect to such
sponsor: (1) An adjudicatory proceeding
brought by or before the Commission
pursuant to the provisions of sections
6(b), 6{c). 6d or Ba of the Act is not
pending, and (2) in the case of a sponsor
which is a futures commission merchant,
the sponsor is not subject to the
reporting requirements of CFTC
Regulation 1.12(b),

(E) Reply. Within ten days after
receipl of the registrant's response, the
Director of Compliance may submit to
the Membership Committee or its
designated Subcommittee and serve
upon the registrant a reply.

(F) Oral hearings. Oral hearings shall
not be granted except under A
extraordinary circumstances and upon
written request to the Membership
Committee or its designated
Subcommittee. Such request shall
include the issues to be addressed, the
evidence to be adduced and showing of
compelling need. If the Membership
Committee or its designated
Subcommittee determines to grant a
request for an oral hearing, the hearing
shall be conducted pursuant to
paragraph 9 as the Membership
Committee or its designated
Subcommittee deems necessary and in a

manner which shall ensure that the
proceeding is resolved expeditiously.

{(G) Order. Within 30 days of the
receipt of a registrant’s response to the
order to show cause, and any reply
thereto. the Membership Committee or
its designated Subcommittee shall, upon
consideration of the record as a whole,
make a finding as to whether the
registrant has shown cause why the
registration should not be suspended or
revoked and shall issue an order
accordingly. If the Membership
Committee or its designated
Subcommittee, on the basis of the
showing described in paragraph 8{D)(ii),
finds that, notwithstanding the existence
of the statutory disqualification, the
registration should not be revoked, the
Committee may issue an order further
suspending the registrant for a period
not to exceed six months. In the case of
an associated person the order may
further restrict the registration of the
registrant.

(H) Notwithstanding the sponsor’s
written confirmation under paragraph
6(C)(iii). the Membership Committee or
its designated Subcommittee may issue
an order revoking or further suspending
for a period not to exceed six months
the registration of an associated person
and, in any event, may not issue an
order restricting such registration if:

(i) The associated person is subject to
a statutory disqualification under
section 8a{2) of the Act as a result of
conviction of a felony or misdemeanor
under Section 9 of the Act; or

(ii) The associated person has been
the subject of more than one proceeding
in which findings of fact constituting a
statutory disqualification under section
8a(2) of the Act have been entered
against the associated person: or

(iil) The associated person is subject
to an adjudicatory proceeding brought
by or before the Commission pursuant to
the provision of section 6{b), 6{c), 6d or
8a of the Act; or

(iv) The associated person was
previously granted a conditional or
restricled registration apd was found to
have failed to conform to such condition
or restriction; or

(v) The associated person willfully
made any materially false or misleading
statement or willfully omitted to state
any material facts in any written
submissions filed under this section as
to any facts which would constitute
statutory disqualifications under section
8a(2) of the Act; or

(vi) The registrant with whom the
associated person is associated willfully
made false or misleading statements of
material fact in the confirmation

referred to in paragraph 6{D)(iii) or
willfully failed lo state any material
facts which were required to be stated
therein.

(1) Default. (i) If the registrant fails to
file a timely response to the order to
show cause, the registrant shall be
deemed in default. The President shall
thereafter, upon a finding that service
was effected, enter an order revoking,
restricting or further suspending the
registration. Such finding shall be based
upon the evidence of the statutory
disqualification, any written submission
filed by the registrant in response to the
Notice of Intent in accordance with
paragraph 3(B) and any written reply
thereto submitted by the Director of
Compliance.

(ii) If the President issues an order
under paragraph 8(I)(i) revoking,
restricting or further suspending
registration, the registrant may file a
petition and supporting affidavit with
the Secretary setting forth the reasons
why the registrant failed to file a
response to the order to show cause.
Such petition must be accompanied by
the registrant's response. Upon receipt
of the petition, the President may, for
good cause, shown. vacate the order.

(7) Proceedings under Section 8a(2)(E)
of the Act.

NFA will not initiate a proceeding
based on a statutory disqualification set
forth in section 8a(2)(E) of the Act, if
respondent superior is the sole basis
upon which the registrant may be found
subject to such statutory
disqualification.

(8) Authority to Deny, Condition,
Suspend, Restrict or Revoke Registration
Pursuant to Sections 8a(3) and 8a(4) of
the Act.

(A) Reply, If an applicant or registrant
who has received a Notice of Intent to
deny, condition, suspend, restrict or
revoke registration based on a statutory
disqualification set forth in sections
8a(3) or Ba(4) of the Act makes a written
submission pursuant to paragraph 3(B),
the Director of Compliance may within
ten days of receipt of such submission
submit to the President and serve upon
the applicant or registrant a reply.

(B] Determination. After receipt of the
applicant's or registrant's written
submissions and any reply thereto, or if
no written submission is made, the
President shall determine whether the
applicant or registrant has shown why
the registration should not be denied,
conditioned, suspended, restricted or
revoked. Such determination shall be
based upon the evidence of the statutory
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disqualification, the Notice of Intent
with proof of service, the written
submissions, if any, filed by the
applicant or registrant in response
thereto, any written reply submitted by
the Director of Compliance and such
other papers as the President may
require or permit.

(C) Notice of determination. (i) If the
President determines that registration
should be denied, conditioned,
suspended, restricted or revoked, the
President shall notify the applicant or
registrant and shall inform the applicant
or registrant of the right to request a
hearing before the Membership
Committee or its designated
Subcommitiee.

(i1) If the President determines that
registration should not be denied,
conditioned, suspended, restricted or
revoked, the President shall issue an
order to that effect.

(D) Right to a Hearing. A hearing
before the Membership Committee or its
designated Subcommittee may be
obtained by filing a written request with
the Secretary within ten days of the date
of service of the Notice of the
President’s Determination,

(E) Waiver of a Hearing. If no request
for a hearing is received by NFA within
10 days after the Notice of the
President’s determination has been
served, the right to a hearing shall be
deemed to have been waived and the
President shall, upon consideration of
the record as a whole, make a finding as
to whether the registration should be
denied, conditioned, suspended,
restricted or revoked and shall issue an
order accordingly.

(F) Request for a Hearing. If an
applicant or registrant makes a timely
request for a hearing on the question of
whether the applicant or registrant is
subject to a statutory disqualification
under section 8a(3) or 8a(4) of the Act,
or whether notwithstanding the
existence of the statutory
disqualification, registration should
nevertheless be granted or should not be
conditioned, suspended, restricted or
revoked, a hearing shall thereafter be
conducted in accordance with the
procedures set forth in paragraph @ as
the Membership Committee or its
designated Subcommittee deems
appropriate. For purposes of the hearing,
the Notice of Intent given in accordance
with paragraph 3 shall be treated as a
duly authorized complaint by the
President seeking the relief specified
therein, and the reques! for hearing shall
be threated as an answer.

(G) Order. Within 30 days of the date
of the conclusion of the hearing, the
Membership Committee or its

designated Subcommittee shall make a
finding as to whether the applicant has
shown that registration should not be
denied or conditioned or whether the
registrant has shown that the
registration should not be suspended,
restricted or revoked and shall issue an
order accordingly.

(9) Hearing Procedures.

If an applicant or registrant requests a
hearing before the Membership
Committee or its designated
Subcommittee a record of the hearing
shall be kept. At such a hearing the
applicant or registrant may be
represented by counsel, submit
evidence, call and examine witnegses,
examine the evidence upon which the
President made a determination and at
the discretion of the Membership
Committee or its designated
Subcommittee, present oral or written
argument,

(10) Orders.

(A) Any order issued by the President,
the Membership Committee or its
designated Subcommittee under this
section (except an interim order
suspending registration pursuant to
paragraph 6(C)(ii)) shall become & final
order of NFA on the date it is served
upon the applicant or registrant. A copy
of each final order issued by NFA shall
be served upon the Commission at the
same time il is served upon the
applicant or registrant.

(B) Any final order of NFA which
denies, conditions, suspends, restricts or
revokes registration shall inform the
applicant or registrant of the right to
petition the Commission for review
under Section 17(o) of the Act and
applicable Commission regulations.

(C)(i) Any final order of NFA denying
registration shall remain in effect
pending any review initiated or granted
by the Commission.

(i) Any final order of NFA
suspending, restricting or revoking
registration shall become effective 15
days after service on the registrant
unless within that time a petition for
review by the Commission is filed in
accordance with Commission
Regulations, or the Commission initiates
review.

(iii) Any final order of NFA granting
or conditioning registration shall
become effective 30 days after service
on the applicant unless the Commission
otherwise directs. Prior to such effective
date, registration shall not be granted.

|FR Doc. 85-20522 Filed 8-27-85; 8:45 am]
BILLING CODE 6351-01-M

DEPARTMENT OF DEFENSE
Office of the Secretary

DoD-University Forum Working Group
on Export Controls; Advisory
Committee; Meeting

Summary: The Working Group on
Export Controls of the DoD-University
Forum will meet in open session on
September 13, 1985, from 10:00 a.m. until
2:00 p.m., at the Sheraton Grand Hotel,
525 New Jersey Avenue, NW,,
Washington, DC 20001-1527.

The mission of the DoD-University
Forum Working Group on Exporls
Controls is to assess the impact on
universities of proposed international
export controls.

The meeting is scheduled to discuss
development of procedures for
complying with draft national policy
statement on Dissemination of Scientific
and Technical Information, the potential
for controls on access to
supercomputers, on biotechnology, and
on research performed under the
Strategic Defense Initiative. The
members will also be brought up to date
on the activities of groups working in
related areas,

Public attendance will be
accommodated as space permits. Public

-attendees are requested to telephone

Mr. Frank Sobieszczyk of the DoD
Office of Research and Laboratory
Management, (202) 694-0205 by close of
business, September 11, 1985, to be
advised of the meeting room and seating
accommodations.

Linda M. Lawson,

Alternate OSD Federal Register Lioison
Officer, Department of Defense.

August 23, 1985,

{FR Doc. 85-20524 Filed 8-27-85; 8:45 am)
BILLING CODE 3810-01-M

Department of the Air Force

intent to Prepare an Environmental
Impact Statement; Westover AFB, MA

The Air Force plans to prepare an
environmental impact statement on 8
proposal to replace 16 C-130E aircraft at
Westover AFB, MA with eight C-5A
aircraft. Also, to be included is an
alternate proposal to increase the
number of C-5A aircraft to 16.

With the proposed action, the mission
of the 439 Tactical Airlift Wing (TAW)
would change to a strategic mission. The
439 MAW would still recruit, organize,
and train Air Force reservists while
maintaining operationally ready aircrafl,
crews, and support personnel. In terms
of aircraft flying activity, the current
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number of local sorties of 30 per week
would decrease to nine per week for the
proposed eight C-5As. The annual flying
hours {currently 6,460 for the C~130s)
would be 4,085 for eight C-5As and 7,640
for 16 C-5As.

This proposed new mission would
require an increase in support
manpower, both full time and reserve
personnel. An increase of approximately
460 full time (Air Reserve Technicians
and civilians) and approximately 515
reservists would be required to support
eight C-5As. To support the 16 C-5As
would require an increase of
approximately 700 full time and 1.400
reserve personnel.

To support the propased mission new
construction valued at approximately
840 million will be required at Westover
AFB,

The Air Force will conduct a public
scoping process. Individuals,
organizations, and agencies may provide
topics for analysis at the address below,
A public scoping meeting is scheduled to
be held in late September 1985 on or
near Westover AFB MA. The date, time,
and location will be announced through
the Westover AFB Public Affairs Office.

Correspondence and items for
consideration in the preparation of the
environmental impact statement should
be addressed to: Headquarters, Air
Force Reserve/DEPV, ATTN: Ms Joan
Lang, Robins Air Force Base Georgia
31098-6001,

Patsy ]. Conner,

Air Force Federal Register Liaison Officer.

[FR Doc, 85-20537 Piled 8-27-85; 8:45 am)
BILLING CODE 3990-01-M
— R EE R S

DEPARTMENT OF EDUCATION

Otfice of Special Education and
Rehabilitative Services

Application Notice Establishing
Closing Dates for Transmittal of
Certain Fiscal Year 1986
Noncompeting Continuation Awards;
Correction

AGENCY: Department of Education.
ACTION: Correction Notice.

SUMMARY: An application notice
establishing closing dates for the
transmittal of applications for
noncompeting continuations for certain
Fiscal Year 1986 Special Education and
9v_.':ahnlila!ive Services programs was
published on July 22, 1985 at 50 FR
¥721-29733. In that notice, an error was
mnde in the dates by which the State
Single Points of Contact must mail their
Comments under the State's
Intergovernmental Review Process lo

the Secretary of Education, as required
by Executive Order 12372. There are no
changes in the closing dates for the
transmitlal of applications.

The correct dates for transmittal of
State Review Process comments are
listed by the Catalog of Federal
Domestic Assistance (CFDA) Number
below:

84.158F (on page 28723)—October 30,
1985

84.158H (on page 29724)—November 14,
1965

84.024B-B (on page 28724)—November

4, 1685

84.1588 (on page 297268)—November 25,

1885

84.024B-A (on page 20727)—January 27,
1986

84.158D (on page 29727)—February 14,
1986

84.025B (on page 29728)—February 26,
1986

84.078D (on page 29731)—April 14, 1986
84.024F (on page 20732)—May 30, 1988
FOR FURTHER INFORMATION CONTACT:
Ms. Mary A Smith, Division of
Regulations Management, U.S.
Department of Education, 400 Maryland
Avenue, SW., (Room 2134, FOB-8),
Washington, DC 20202. Telephone: (202)
245-7091.

(20 US.C. 1422, 1423, 1424a, 1425)
Dated: August 22, 1085,
Joan Standlee,

Actling Assislont Secretary for Special
Education and Rehabilitation Services.

[FR Doc. 85-20497 Filed 8-27-85; 8:45 am)
BILLING CODE 4C00-01-M

DEPARTMENT OF ENERGY

Intent To Issue a Grant With
Restricted Eligibility

Summary

The Department of Energy announces
that, pursuant to 10 CFR 600.7(b), it is
restricting eligibility for a grant award to
the United Negro College Fund to
demonstrate a method for assisting
predominantly Black, low resource
institutions in obtaining alternative
funding sources to undertake major
capital intensive, retrofit projects which
would lower their operating costs and
reduce energy consumption. United
Negro College Fund (UNCF) has been
asked to submit a proposa! under DE-
FGO1-85CE84859. This effort is
estimated at $286,638.

Background

There are currently 43 United Negro
College Fund member colleges and
universities in the United States. Each of
the institutions, principally located in

the Southeasl, serves a largely low-
ingome population. Students of UNCF
institulions are less able than many
others to absorb increases in tuition
costs. Energy costs, nationwide, have
increased greatly over the past decade
and UNCF college tuitions have been
unable to keep pace with rising
operating costs,

UNCEF schools must continually seek
ways to curb costs. Utility bills are
among their largest operating expense
item and are clearly the fastest growing
cost. As a result, these schools are
highly motivated to use whatever means
available to encourage energy
conservation, but are uncertain about
how to pursue it.

The funding provide by DOE will be
used by the UNCF to review the energy
consumption patterns of all of its
member colleges and universities, to
develop detailed energy efficiency
management plans for four institutions
selected to be demonstration sites, to
monitor implementation, and to prepare
a final report which, among other things,
will discuss how best 1o expand this
approach to energy savings to other low
resource schools.

Eligibility for this project is being
restricted to the United Negro Fund's
Research Department because it is the
most comprehensive source of data on
Black colleges and universities in the
United States, and it enjoys a unique
relationship with its member institutions
of higher education. Specifically, it is
nationally recognized as the chief
vehicle for raising funds and securing
public support for these colleges and
universities, and over the many years
thiat the organization has served in this
role, the Fund has been an essential link
between these institutions and the
Federal Government. Furthermore, no
other organization in the Nation has this
degree of acceptance by a large group of
low resource schools, a factor essential
to the successful conclusion of this
project.

The outcome of this project will also
provide significant lessons for any
number of smaller, low-resource
institutions including church affiliated
primary schools, inner-city public
schools, and others. The potential fuel
savings in substantial, Without this
project, the experience and knowledge
necessary to benefit from energy
efficiency will not be enhanced in these
institutions, and without this project, the
opportunities available through these
demonstrated approaches will not be
accepted by, and thus not available to,
the most needy institutions.
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Scope of Project

The proposed project will focus on
developing an Energy Management
Program designed for private
educational institutions with limited
resources, developing criteria and
procedures for identifying qualified
energy service companies to engage in
shared savings agreements and assisling
four specific institutions by selecting
energy service companies to
demonstrate the viability of such an
agreement. This effort is intended to be
completed no later than September 1987.

For further information contact: Ms.
Rosemarie H. Marshall, MA-453.1, U.S.
Department of Energy, Office of
Procurement Operations, 1000
Independence Avenue, SW.,,
Washington, D.C. 20585, (202) 252-1688.

Issued in Washington, D.C. an Augus! 20,
1965.
Edward T. Lovelt,
Acting Director, Contract Operations Division
“&8", Office of Procurement Operations.
[FR Doc. 85-20551 Filed 8-27-85; 8:45 am|
BILLING CODE 6450-01-M

intent To Renew a Cooperative
Agreement

Summary

The Department of Energy announces
that, pursuant to the 10 CFR 800.7(b), it
is restricting eligibility for the award of
additional effort under existing
Cooperative Agreement No. DE-FC01-
84CE76246 to Midwest Research
Institute (MRI), who is currently
evaluating the biochemical effects of
human body fluids exposed to uniform
60-Hz electric and magnetic fields. This
additional effort is expected to be
approximately $400,000 per year for
three additional years. MRI has been
asked to submit a proposal for this
additional work under DE-FCO01-
85CE76248,

Project Scope

The purpose of this effort is to
continue research into the effects on
humans exposed to 60Hz electric and/or
magnetic fields by extracting blood
samples and collecting body fluids for
analysis before, during and after
exposure and where necessary, extend
research for statistical accuracy.
Eligibility for award of this additional
effort is being limited at this time to MRI
because the MRI, under contract to the
New York State Department of Health,
has constructed the only U.S. facility for
the controlled and safe exposure of
humans to 60Hz fields.

For further information contact: Ms.
Rosemarie H. Marshall, MA-453.1, U.S.

Department of Energy, Office of

Procurement Operations, 1000

Independence Avenue, SW.,

Washington, DC. 20585, (202) 252-1688.
Issued in Washington, DC. on August 20,

1985.

Edward T. Lovett,

Acting Director, Contract Operations Division
“B", Office of Procurement Operations.

[FR Doc. 85-20554 Filed 8-27-85; 8:45 am|
BILLING CODE 6450-01-M

San Francisco Operations Office;
Financial Assistance Award (Grant)

AGENCY: U.S. Department of Energy, San
Francisco Operations Office.

ACTION: Notice of Restriction of
Eligibility for Grant Award.

SUMMARY: The Department of Energy,
San Francisco Operations Office,
announces that il intends to award a
grant to the American Society of
Heating, Refrigeration and Air
Conditioning Engineers (ASHRAE),
Atlanta, GA, in the amount of $150.000,
for "Active Solar Technology Transfer".
Pursuant to the DOE Financial
Assistance Rules, 10 CFR 600.7(b), DOE/
SAN has determined that eligibility for
this grant award shall be limited to
ASHRAE.

Grant Number: DE-FC03-855F15754.

Scope of Project: ASHRAE proposes
to continue technology transfer
activities in the Solar Buildings area,
including the development and
dissemination of appropriate
engineering and applications
documentation and development and
adoption of engineering standards based
on Covernment-sponsored research.
This effort is expected to ensure a
maximum utilization of the technology
evolving from the Government research
programs. Specifically, this activity is
expected to result in the formulation and
preparation of manuals, handbooks,
computer data bases or other useful
engineering tools. Also, background
data is expected to be made available
for the design, operation and/or
maintenance of active sclar systems,

FOR FURTHER INFORMATION CONTACT:
Jeff Mark, U.S. Department of Energy,
San Francisco Operations Office, 1333
Broadway, Oakland, CA 94612,

Issued in Oakland, CA, August 13, 1985.
R.A. Du Val,
Manager.
[FR Doc. 85-20553 Filed 8-27-85; 8:45 am]

BILLING CODE 8450-01-M

San Francisco Operations Office;
Financial Assistance Award (Grant)

AGENCY: U.S. Department of Energy, San

* Francisco Operations Office.

ACTION: Notice of Restriction of
Eligibility for Grant Award.

SUMMARY: The Department of Energy,
San Francisco Operations Office,
announces that it intends to award a
grant to the University of Chicago,
Chicago, IL, in the amount of $220,858,
for “Advanced Tubular Concentrator”
Pursuant to the DOE Financial
Assistance Rules, 10 CFR 600.7(b), DOE/
SAN has determined that eligibility for
this grant award shall be limited to the
University of Chicago.

Grant Number: DE-FG03-855F15753
Scope of Project: The University of
Chicago proposes to perform research in
the area of advanced, non-tracking,
evacualed tubular collectors, in four

areas:

(1) The exploration of advanced
optical design methods for the efficient
collection of solar radiation at high
temperalure operation;

(2) The exploration of thermal; design
configurations;

(3) The development of analytical
methods to assist other researchers in
subsequent R&D activilies:

(4) Studies to explore alternate design
configurations.

This researchds expected to directly
support other industrial research and
will result in optimize analytical
designs, design tools and direct
assistance by University of Chicago
staff to the engineering development of
commercial designs,

FOR FURTHER INFORMATION CONTACT:

Jeff Mark, U.S. Department of Energy.
San Francisco Operations Office, 1333
Broadway, Oakland, CA 94612.

Issued in Oakland, CA, August 13, 1885

R.A Du Val,

Manager.

[FR Doc, 85-20555 Filed 8-27-85; 8:45 am]
BILLING COOE 6450-01-M

Office of Energy Research

Pre-Freshman Engineering Program
(PREP)

AGeNcY: Office of Energy Research.

ACTION: Program Solicitation
Announcement.

SUMMARY: The purpose of this notice is
to announce the availability of the PREP
solicitation, to identify the institutions
which will be eligible for this grant
program, and to inform potential
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applicants of the closing date and
Iocation for submission of applications
for awards under this program.

FOR FURTHER INFORMATION CONTACT:
All communications or questions
regarding this program solicitation
should be directed to: Mr. J,D. Burleson,
Contracting Officer; Procurement and
Contracts Division; Oak Ridge
Operations; Department of Energy; Oak
Ridge, Tennessee 37831; Telephone
Number: (615) 576-0794.

Background

The Department of Energy (DOE) is
concerned with the supply of science
and engineering professionals to
perform its research and development
mission and is authorized in the Energy
Reorganization Act of 1974 to "“assure an
adequate supply of manpower for the
accomplishment of energy research and
development programs by sponsoring
and assisting in education and training
activities in postsecondary institutions,
vocational schools, and other
institutions. . . ."” Individuals with
engineering training will continue to
play critically important roles in the
Nation's overall energy programs.
Specifically, DOE's concern is based on
the consideration that the future supply
of engineering manpower is threatened
by two factors: fewer students are
enrolling in science and mathematics
courses in high school and fewer
students are available to join the
science and engineering poal due to
declining birth rates. Students who have
completed the ninth grade in high school
often decide not to take another science
or mathematics course. Once the
traditional math/science sequence is
disrupted, it is too late for students to
meet the minimum requirements for
admission to college and university
engineering programs. The prima
purpose of PREP will be to alleviate
these projected manpower shortages in
engineering by preparing and guiding
high school students in the selection of
college-preparatory courses in science
and mathematics.

In the past twelve years, one hundred
and sixty-one PREP projects have been
funded. These projects have reached
over ten thousand socially or
economically disadvantaged high school
students, Pending Congressional action,
DOE intends to commit about $300,000
for the Pre-Freshman Engineering
Program for fiscal year 1986. DOE
invites all qualified universities (see
following section) to write for a capy of
its Pre-Freshman Engineering Program
solicitation, DOE-ER~0171/1, Notice of
Program Announcement Number DE-
PS05-88ER75209.

Eligibility and Limitations

The overall intent of the program is to
increase the number of engineers who
graduate from college. Since PREP is
designed to accomplish this purpose by
preparing high school students for, and
guiding them in, the selection of college-
preparatory courses in science and
mathematics, institutions which offer
engineering-degree programs are
deemed most qualified. Accordingly,
pursuant to the DOE Financial
Assistance Rules, 10 CFR 600.7(b),
applications will be accepted only from
institutions which grant engineering
degrees at the baccalaureate level or
from institutions which have formal
dual-degree pre-engineering programs
with institutions granting engineering
degrees at the baccalaureate level. (If
applying under the latter category,
specific information should be given
regarding the formal dual-degree
program.)

Other institutions interested in
participating in PREP may do so through
cooperative projects with engineering
degree-granting institutions (in this case,
the applications must be submitted by
the engineering degree-granting
institution).

Application Forms

Program solicitations are expected to
be ready for mailing by August 30, 1985.
Applications must be prepared and
submitted in accordance with the
instructions and forms included in the
program solicitation, Copies of this
solicitation may be obtained by writing
to: Division of University and Industry
Programs, ER—44, Office of Field
Operations Management, Office of
Energy Research, Department of Energy,
1000 Independence Avenue, SW.,
Washington, DC 20585; Telephone
Number: (202) 252-1634.

Closing Date for Submission of
Applications.

To be eligible, applications must be
received by the Department of Energy at
the Washington, DC address in the
preceding paragraph by 4:30 p.m.,
October 30, 1985,

(Catalog of Federal Doméstic Assistance No.
81,047, Pre-Froshman Engineering Program) *
Issued in Washington, DC, on August 14,

1985.

Alvin W. Trivelpiece,

Director, Office of Energy Reseorch.

[FR Doc. 85-20550 Filed 8-27-85; 8:45 am|
BILLING CODE 8450-01-M

Economic Regulatory Administration
[ERA Docket No. 85-16-NG]

Natural Gas Imports and Great Lakes
Gas Transmission Co.; Application To
Amend Import Authorization

AGENCY: Economic Regulatory
Administration, DOE.

AcTiON: Notice of Application to Amend

Authorization to Import Natural Gas
From Canada.

SUMMARY: The Economic Regulatory
Administration (ERA) of the Department
of Energy (DOE] gives notice of receipt
on August 19, 1985, of the application of
Great Lakes Gas Transmission
Company (Great Lakes) to amend its
authorization to import Canadian
natural gas. The amendment for which
Great Lakes seeks approval would
permit Great Lakes to continue to
receive natural gas from TransCanada
Pipelines Limited (TransCanada) at a
pressure of not less than 750 pounds per
square inch (psig), and continue to pay
TransCanada a compression service
charge pursuant to a “delivery pressure
agreement” dated July 1, 1975, as
amended. Great Lakes requests that the
ERA extend the term of the agreement
with TransCanada for a five-year period
from October 31, 1985, to October 31,
1880, if ERA does not approve extension
of its agreement on an indefinite year-to-
year basis, Further, Great Lakes
requests that the authorization apply to
all volumes of Canadian natural gas for
which Great Lakes has authorization
from the ERA or the Federal Power
Commission (FPC) to import or to
transport for the account of others, or
for which such autharizations may be
granted during the term of the new five-
year authorization.

Great Lakes also requests that the
ERA process its application under the
shortened proceedings prescribed in 10
CFR 590.316 of its Rules and
Regulations.

The application is filed with the ERA
pursuant to section 3 of the Natural Gas
Act and DOE Delegation Order No.

204-111. Protests, motions to intervene
or notices of intervention, and written
comments are invited.

DATE: Protests, motions to invervene or
notices of intervention, as applicable,
and written comments are to be filed no
later than 4:30 p.m. on September 27,
1985,
FOR FURTHER INFORMATION CONTACT:
Tom Dukes (Natural Gas Division,
Office of Fuels Programs), Economic
Regulatory Administration, Forrestal
Building, Room GA-007, 1000
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Indpendence Avenue, SW.,
Washington, D.C, 20585, (202) 252-

8590
Diane Stubbs (Office of General

Counsel, Natural Gas and Mineral

Leasing), U.S, Department of Energy,

Forrestal Building, Room 6E-042, 1000

Independence Avenue, SW.,

Washington, D.C. 20585, (202) 252~

6667,

SUPPLEMENTARY INFORMATION: Creat
Lakes, a Delaware Corporation whose
principal place of business is Detroit,
Michigan, is presently authorized to
purchase approximately 120,763 MMcf
of natural gas annually from
TransCanada at a point on the United
States-Canadian international
boundary, near Emerson, Manitoba
(Emerson interconnection) for resale in
the United States and for compressor
fuel and other company uses. Great
lakes is authorized to transport
approximately 301,125 MMcf of natural
gas annually for the account of
TransCanada, Texas Eastern
Transmission Company, Tennessee Gas
Pipeline Company, a division of
Tenneco, Inc., and ANR Pipeline
Company, from the Emerson
interconnection to various delivery
points on Great Lakes’ pipeline system.
Great Lakes is also authorized to
transport gas from the Emerson
interconnection on behalf of Northern
Natural Gas Company, a division of
InterNorth, Inc.

Great Lakes originally was authorized
to import natural gas into the United
States from Canada at a pressure of 550
psig, pursuant to FPC orders issued on
June 20, 1967 (Docket No. CP66-110),
April 30, 1970 (Docket Nos. CP70-19 and
CP70-100), and June 1, 1971 (Docket No.
CP71-222).

In these ariginal authorizations the
FPC found that the Great Lakes system
required pressurization of the gas to 750
psig and assumed that the
pressurization would be accomplished
after the gas was imported, with
compressor capacity to be built by Great
l.akes. However, TransCanada and
Great Lakes entered into an agreement
whereby Great Lakes would pay
TransCanada an additional charge for
pressurization service so that the gas
would be delivered to Great Lakes at
750 psig. By orders issued on march 25,
1971, April 24, 1972, and on October 24,
1975, in the above-referenced dockets
and in Docket Nos, CP71-223 and CP71-
299, the FPC amended Great Lakes'
import authorizations to permit
importation of gas at the higher pressure
and payment to TransCanada for the
pressurization service, in lieu of
installation of new compression
equipment by Great Lakes.

In issuing its October 24, 1975, order,
the FPC concluded that the lower cost
resulting from the pressurization
contract with TransCanada, as,
amended, justified the granting of Great
Lakes' request to continue payment to
TransCanada for pressurization, through
October 31, 1980. The FPC also again
concluded the delivery at 750 psig-was
necessary for Great Lakes to meet the
delivery requirements of its customers,

On April 10, 1980, Great Lakes filed an
application with the ERA, pursuant to
section 3 of the Natural Gas Acl,
requesting that the ERA amend the
previous authorization granted by the
FPC relating to its service agreement
with TransCanada. In considering
previous FPC orders and the substantial
cost savings demonstrated by Great
Lakes, the ERA approved extension of
the amending agreement for five years,
until October 31, 1985, by issuance of
DOE/ERA Opinion and Order No. 22
{Order No. 22) on October 22, 1980 (1
ERA 70,521).

In its application now before the ERA,
Great Lakes states that it has
reevaluated the relative costs of
constructing its own compression
facilities versus the cost of continued
compression service by TransCanada
and finds that it would required a 24,000
horsepower compressor unit to produce
the requisite line pressure, at a cost of
2.53¢ per Mcf, compared to the present
TransCanada charge of 0.794¢ per Mcf.
According to Creat Lakes, at an annual
lhrou?hpul of approximately 391,855
MMcf, its customers would save
approximately $6.80 million annually if
the gas is compressed by TransCanada.
The cost of installing and operating a
compressor unit and gas aftercooler was
compared with current compression
charge of 0.20¢ (Canadian) per Mef, plus
an additional charge calculated by
multiplying .0025 times 105 percent of
the price in ¢ (Canadian) per Mcf under
TransCanada's Manitoba Zone Rate
Schedule calculated at 100 percent load
factor. Great Lakes contends that the
inclusion of the Manitoba Zone Rate
Clause in this formula, under which only
about .3% of an increase in the Manitoba
Zone Rates would be added to the
compressor charge, was deemed
necessary to protect TransCanada
against any future changes in price of
gas purchased by TransCanada to be
used as compressor fuel.

Great Lakes' Agre