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Presidential Documents

Title 3—

The President

Executive Order 12526 of July 15, 1985

President’s Blue Ribbon Commission on Defense Management

By the authority vested in me as President by the Constitution and the laws of
the United States of America, and in order to establish, in accordance with the
provisions of the Federal Advisory Committee Act, as amended (5 U.S.C. App.
I), ;i Blue Ribbon Commission on Defense Management, it is hereby ordered as
follows:

Section 1. Establishment. (a) There is established the President's Blue Ribbon
Commission on Defense Management. The Commission shall be composed of
no fewer than ten and no more than seventeen members appointed or
designated by the President.

(b) The composition of the Commission shall include persons with extensive
experience and national reputations in commerce and industry, as well as
persons with broad experience in government and national defense.

(c) The President shall designate a Chairman from among the members of the
Commission. The Chairman shall appoint a professional and administrative
staff to support the Commission.

Sec. 2. Functions. (a) The Commission shall study the issues surrounding
defense management and organization, and report its findings and recommen-
dations to the President and simultaneously submit a copy of its report to the
Secretary of Defense.

(b) The primary objective of the Commission shall be to study defense
management policies and procedures, including the budget process, the pro-
curement system, legislative oversight, and the organizational and operational
arrangements, both formal and informal, among the Office of the Secretary of
Defense, the Organization of the Joint Chiefs of Staff, the Unified and Speci-
fied Command system, the Military Departments, and the Congress. In particu-
lar, the Commission shall:

1. Review the adequacy of the defense acquisition process, including the
adequacy of the defense industrial base, current law governing Federal and
Department of Defense procurement activities, departmental directives and

management procedures, and the execution of acquisition responsibilities
within the Military Departments;

2. Review the adequacy of the current authority and control of the Secretary of
Defense in the oversight of the Military Departments, and the efficiency of the
decisionmaking apparatus of the Office of the Secretary of Defense:

3. Review the responsibilities of the Organization of the Joint Chiefs of Staff in

providing for joint military advice and force development within a resource-
constrained environment;

4. Review the adequacy of the Unified and Specified Command system in
providing for the effective planning for and use of military forces:

5. Consider the value and continued role of intervening layers of command on
the direction and control of military forces in peace and in war;

6. l_!eview the procedures for developing and fielding military systems incorpo-
rating new technologies in a timely fashion;

7. Study and make recommendations concerning congressional oversight and
investigative procedures relating to the Department of Defense: and
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8. Recommend how to improve the effectiveness and stability of resources
allocation for defense, including the legislative process.

(c) In formulating its recommendations to the President, the Commission shall
consider the appropriate means for implementing its recommendations. The
Commission shall first devote its attention to the procedures and activities of
the Department of Defense associated with the procurement of military equip.
ment and materiel. It shall report its conclusions and recommendations on the
procurement section of this study by December 31, 1985. The final report
encompassing the balance of the issues reviewed by the Commission. shall be
submitted not later than June 30, 1986, with an interim report to be submitted
not later than March 31, 1986.

(d) The Commission shall be in place and operating as soon as possible,
Shortly thereafter, the Commission shall brief the Assistant to the Presiden
for National Security Affairs and the Secretary of Defense on the Commis
sion’s plan of action.

(e) Where appropriate, implementation of the Commission's recommendations
shall be considered in accordance with regular administrative procedures
coordinated by the Office of Management and Budget, and involving the
National Security Council, the Department of Defense, and other departments
or agencies as required.

Sec. 3. Administration. (a) The heads of Executive agencies shall, to the exten|
permitted by law, provide the Commission such information as il may require
for purposes of carrying out its functions.

(b) Members of the Commission shall serve without additional compensation
for their work on the Commission. However, members appointed from among
private citizens may be allowed travel expenses, including per diem in lieu of
subsistence, as authorized by law for persons serving intermittently in the
government service (5 U.S.C. 5701-5707), to the extent funds are available

(c) The Secretary of Defense shall provide the Commission with such adminis.
trative services, facilities, staff, and other support services as may be neces-
sary. Any expenses of the Commission shall be paid from such funds as may
be available to the Secretary of Defense.

Sec. 4. General. (a) Notwithstanding any other Executive order, the functions
of the President under the Federal Advisory Committee Act, as amended,
except that of reporting to the Congress, which are applicable to the Commis-
sion, shall be performed by the Secretary of Defense, in accordance with
guidelines and procedures established by the Administrator of General Serv-
ices.

(b) The Commission shall terminate 30 days after the submission of its final
report.

THE WHITE HOUSE, K
July 15, 1985.




—

——

Lo

hall
The
5 of
i p-
the
onl,
| be
ted

ble

enl
1§

DN
res
the
nis

ent
re

jon

ng
 of
the
e,

£S5
ay

15
ad,
ith
PV

al

Rules and Regulations

This section of the FEDERAL REGISTER
contains regulatory documents  having
general applicability and legal effect, most
of which ara keyed to and codified in
the Code of Federal Regulations; which is
published under 50 fitles pursuant to 44
USC. 1510.

The Coda of Federal Regulations is sold
by the Supenntendent of Documents.
Prices of new books are listed in the
first FEDERAL REGISTER Issue of each
weak,

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Sarvice

9 CFR Part 91
|Docket No. 85-059]

Ports Designated for Exportation of
Animals

Correction

In FR Doc. 8516227, beginning on
page 27929, in the issue of Tuesday. July
9, 1985, make the following correction:

§91.14 [Corrected]

On page 27830, in the third column, in
§ 91.14 (a)(3)(i}(A), third line, “g7601"
should read “96701",
BILLING CODE 1505-01-M
S ————————

DEPARTMENT OF COMMERCE
International Trade Administration

15 CFR Parts 368, 370, 376, 378, 385,
386 \

[Docket No. 50578-5078)

Country Name Change From
Kampuchea to Cambodia

AGercy: Office of Export
Administration, International Trade
Administration, Commerce.

ACTION: Final rule.

SUMMARY: In accordance with the
January 2, 1985 decision of the U.S.
Board on Geographic Names, the United
States Government will use the country
name Cambodia in lieu of the formerly
approved country name Kampuchea.
EFFECYIVE DATE: July 18, 1985,

FOR FURTHER INFORMATION CONTACT:
Richard Usrey, Exporter Assistance
Division, Office of Export
Administration, Department of

Commerce, Washington, D.C. 20230
(Telephone: (202) 377-3856).

SUPPLEMENTARY INFORMATION:
Rulemaking Requirements

In connection with various rulemaking
requirements, the Office of Export
Administration has determined that:

1. Since this rule involves a foreign
affairs function of the United States, the
provisions of the Administrative
Procedure Act requiring notice of
proposed rulemaking, an opportunity for
public participation, and a delay in
effective date (5 U.S.C. 553) are
inapplicable.

2. This rule does not contain a
collection of information requirement
under the Paperwork Reduction Act of
1980, 44 U.S.C. 3501 et seq.

3. Because a notice of proposed
rulemaking is not required to be
published for this rule, it is not a rule
within the meaning of section 601(2) of
the Regulatory Flexibility Act, US.C,
601(2) and is not subject to the
requirements of that Act. Accordingly,
no initial or final Regulatory Flexibility
Analysis has been or will be prepared.

4. This rule is not a major rule or
regulation within the meaning of section
1{a) of Executive Order 12291 and,
accordingly, is not subject to the
requirements of that Order. Accordingly,
no preliminary or final Regulatory
Impact Analysis has been or will be
prepared.

Therefore, this regulation is issued in
final form. Although there is no formal
comment period, pubic comments on
this regulation are welcome on a
continuing basis.

List of Subjects in 15 CFR Parts 368, 370,
376, 378, 385 and 386

Exports.

Accordingly, the Export
Administration Regulations (15 CFR
Parts 368, 370, 378, 378, 385, and 388} are
amended as follows:

1. The authority citation for 15 CFR
Parts 368, 376, 378, 385, and 366 is
revised and the authority citation for 15
CFR Part 370 continues to read as
follows:

Authority: Secs. 203, 208, Pub. L. §5-223,
Title 11, 91 Stat. 1628, 1628 (50 U.S.C. 1702,
1704), Executive Order No. 12470 of March 30,
1984 (49 FR 13088, April 3, 1984); Presidential
Notice of March 28, 1985 (50 FR 12513 March
29, 1985).
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PART 368—[AMENDED]

§368.2 (Amended]

2. Footnote 1 to § 368.2{a}{9}(i) is
amended by revising the three {(3)
entries of the word "Kampuchea™ to
read “Cambodia” and the one (1) entry
of the word “Kampuchean™ to read
“Cambodian.”

PART 370—{AMENDED]

3. Supplement No. 1 ta Part 370 is
amended by replacing the word
“Kampuchea' with the word
"Cambodia” in Country Group Z.

PART 376—[AMENDED]

§376.9 |Amended]

4. Section 376.9 is amended by
revising in paragraph (c)(4}{i) the phrase
“under the control of North Korea or
Kampuchea"—to read—"under the
control of North Korea or Cambodia”;
by revising in paragraph (c){4)(ii) the
phrase “under the control of North
Korea or Kampuchea'—to read—"under
the control of North Korea or
Cambodia"; by revising in paragraph
{c)(4)(ii)(a) the phrase “under the control
of North Korea or Kampuchea"—to
read—"under the control of North Korea
or Cambodia", by revising in paragraph
(c)(4)(ii)(5) the phrase “registered in
North Korea, Vietnam, Kampuchea"—to
read—"registered in North Korea,
Vietnam, Cambodia"; and by revising in
paragraph (c){4)(ii)(c) the phrase “a
national of North Korea, Vietnam,
Kampuchea"—lo read— "a national of
North Korea, Vietnam, Cambodia”, and
the phrase "“under the control of North
Korea, Vietnam, Kampuchea'—to
read—"under the control of North
Korea, Vietnam, Cambodia”.

PART 378—[AMENDED]

5. Supplement No. 2 to Part 378 is
amended by replacing the word
"Kampuchea" with the word
"Cambodia".

PART 385—[AMENDED]

§385.1 [Amended]

6. Section 385.1 is amended by
revising the section heading ""Country
Group Z: North Korea, Vietnam,
Kampuchea and Cuba"—lo read—
"Country Group Z: North Korea,
Vietnam, Cambodia and Cuba”.
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29206
PART 386—{ AMENDED] registration exemption for any adviser intended to address the question of

§386.6 [Amended)

7. Section 386.6 is amended by
revising in paragraph (d)(2)(i)(5) the
phrase “any destination except Soviet
Bloc % Laos, Libya. North Korea,
Vietnam, Kampuchea,"—to read—"any
destination except Soviet Bloc ? Laos,
Libya, North Korea, Vietnam,
Cambodia,".

Dated: May 22, 1985.
john K. Boidock,

Director, Office of Export Administration,
International Trade Administration.

[FR Doc. 85-17050 Filed 7-17-85: 8:45 am|
BILLING CODE 3510-DT-M

—

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Part 275
[Release No. IA-983; File No, S7-7-85)

Definition of “Client” of an Investment
Adviser for Certain Purposes Relating
to Limited Partnerships

AGENCY: Securities and Exchange
Commission.

ACTION: Final rule.

SuMMARY: The Commission is adopting
a rule that specifies certain situations in
which & limited partnership, rather than
each of its limited partners, may be
counted as a “client” of a general
partner acting as investment adviser to
the partnership, for purposes of an
exemption from registration provided by
the Investment Advisers Act of 1940, By
creating a safe harbor, the rule will
provide investment advisers with
greater certainty in determining when
they may rely on that exemption.
EFFECTIVE DATE: August 19, 1985,

FOR FURTHER INFORMATION CONTACT:
Thomas P. Lemke, Chief Counsel (202)
272~2030, or Thomas S. Harman,
Altorney (202) 272-2030, Office of Chief
Counsel, Division of Investment
Management, Securities and Exchange
Commission, 450 Fifth Street NW.,
Washington, D.C. 20549.
SUPPLEMENTARY INFORMATION: The
Commission today is adopting rule
203{b)(3)-1 under the Investment
Advisers Act of 1940 (“Act").* The rule
specifies certain circumstances in which
a general partner or other person acting
as invesiment adviser to a limited
partnership (a “general partner”) may
count the partnership, rather than each
of the individual limited partners, as a
“client" for purposes of the Act's

115 US.C. B0b-1 ¢f 500

with fewer than fifteen clients who does
not hold himself out to the public as an
investment adviser (the “private adviser
exemption").? By providing a “safe
harbor” setting forth circumstances
when a general partner may count a
limited partnership as a single client, the
rule will provide general partners with
greater certainty regarding when they
may rely on the private adviser
exemption.

The rule is available to any general
partner, subject to two conditions. First,
the limited partnership interests must be
securities, Second, the general partner
must provide investment advice to the
partnership based on the investment
objectives of the limited partnership.
The rule also defines certain situations
under which the safe harbor is
unavailable with respect to certain
limited partners, Readers are referred to
Investment Advisers Act Rel. No. 956
(Feb. 25, 1985) [50 FR 8740, March 5,
1985] (“1A-956" or the “proposing
release") for a more detailed discussion
of the background and reasons for the
rule.

Discussion

The Commission received twenty-
seven comment letters on the proposed
rule. Nearly all of the commenters
supparted the general intent of the rule,
although three did not support its
adoption based on general policy
considerations. The Commission
believes that the rule will add needed
guidance and has determined to adopt
it. A number of commenters urging
adoption suggested specific
modifications in order to clarify
application of the rule, These comments,
and the Commission’s response thereto,
are summarized below.

1. General comments

A. The status of e General Partner as an
Investment Adviser

Two commenters urged the
Commission to clarify that the rule is not

* Section 203(b)(3) [15 US.C. 80b-3(b){3)] exempts
from the registration provision of the Act any
investment adviser who during the course of the
preceding twelve months has had fewer than fifteen
clients and who neither holds himself out generally
to the public as an investment adviser nor acts as
an investment adviser to any investment company
registered under title | of this Act, or a company
which has elected to be 4 business development
company pursuunt to section 54 of title I of this Act
and has not withdrawn its election. For purposes of
determining the number of clients of an investment
adviser under this paragraph. no shareholder,
partner, or beneficial owner of a business
development company, as defined in this title, shall
be deemed 10 be & client of such investment adviser
unless such person is & client of such investment
adviser separate and apart from his status as a
shareholder, partner, or beneficial owner.

when a general partner is an investment
adviser as defined by the Act. This
interpretation of the rule is correct,
because the rule applies only to a
general partner who meets that
definition and who seeks to rely on the
private adviser exemption.® The rule
does not address the question of
whether any general partner in fact
meets that definition.*

B. The Rule as a “Safe Harbor"

While most commenters endorsed the
description of the rule as a “safe
harbor,” several recommended that the
rule itself state that, as a safe harbor, it
is not intended to specify the exclusive
method for counting clients. This
suggestion has been incorporated into a
prefatory note to the rule.

C. The Relationship Between the Privale
Adviser Exemption and the Rule

As previously noted, in order for a
general partner to rely on the private
adviser exemption, it mus! satisfy two
elements: it must have fewer than fifteen
clients and it must not hold itself out to
the public as an investment adviser. The
safe harbor rule, as proposed, addressed
only the former element. One
commenter asserted, however, that if a
general partner participates in a non-
public offering of limited partnership
interests, the general partner might be
deemed to be holding itself out to the
public as an investment adviser. If so,
the general partner would not satisfy the
latter element of the private adviser
exemption and therefore would have to
register, notwithstanding its compliance
with the safe harbor rule. In this regard,
the commenter was particularly
concerned by the fact that the disclosure
requirements of the federal securities
laws would require a private placement
memorandum to identify the
partnership's investment adviser.® The
Commission agrees that this limited
activity be a general partner should
not—in and of itself—cause a general
partner relying on this safe harbor rule
to fall outside of the second element of
the private adviser exemption.
Therefore, the Commission has added a
new provision to the rule, paragraph (c).
to make this point clear.

* The definition of an “investment adviser” is set
forth In section 202(a)(11) of the Act [15 U.S.C, 80b-
2(n)(11)).

* As the Commission noted in the propesing

release (see IA-058 al nn. 8-7 & accompanying text).

several courts huve addressed this question.

*The commenter also asserted that the proviso to
paragraph (a){2) of the proposed rule itsell
recognized the Hkelihood that a general partner
would participate in the sale of limited partnership
interests.
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D. Safe Harbor for @ General Partner of
a General Partnership

Several commenters felt that the
scope of the rule should be expanded to
provide the same safe harbor to a
general partner of a general parinership.
The Commission has determined not to
adopt this suggestion at this time. The
rationale for the proposed rule, in large
part was to accord limited partnerships
the same treatment accorded passive
investment vehicles organized as
corporations. Because, among other
things, general partnerships do not
normally involve passive investors,
comparable treatment for general
partnerships may not be appropriate.

1. The Rule

A. Definition of Investment Advisory
Client: Paragraph (a)(2)

One commenter suggested that the
rule clarify whether a general partner's
report on partnership investments could
constitute investment advice and thus
make any limited partner receiving such
a report an investment advisory client of
the general partner as defined in
paragraph (a)(2). As such, the safe
harbor would not be available with
respect to that limited partner because
of paragraph (b)(3). Such an
interpretation, the commenter believes,
is not appropriate because it would
make the rule unavailable to the many
general partners who desire to
periodically report to limited partners on
the status of partnership assets. The
Commission agrees that this limited
activity should not affect the availability
of the safe harbor, and it has expanded
paragraph (a)(2) of the rule to provide
that a limited partner who receives a
general partner's report regarding the
performance of or plans for partnership
assets (or similar matters) would not, by
that fact alone, become an investment
advisory client of the general partner.

Several commenters asserted that
paragraph (a)(2)(ii) of the proposed rule,
which deems a limited partner to be an
invesiment advisory client of a general
partner if the general partner advises
the limited partner about transferring its
assets to another partnership, is
unnecessarily restrictive and arbitrarily
limits the rule's availability. The
Commission has determined to retain
this provision because it believes it
would be inappropriate for a general
partner, in reliance on this safe harbor
rule, to be able to establish a series of
limited partnerships and switch limited
partners from one partnership to another
to meet their individual investment
objectives, thereby, in effect, providing

the limited partners with individualized
investment advice.

B. The Rule's Safe Harbor: Paragroph
(b)

1. Limited Partnership Interests as
Securities: Paragraph (b)(2)(i)

Several commenters questioned the
necessity of this provision, which
requires that the limited partnership
interests must be securities, although
others acknowledged its usefulness and
supported its retention in the rule as a
means of preventing potential abuses.
The Commission agrees with the latter
commenters and, accordingly, has
retained this provision.

2. Providing Investment Advice to the
Partnership as a Common Investment
Vehicle: Paragraph (b)(2)(ii)

Three commenters suggested that this
provision should refer to the
“investment objectives of the
partnership” rather than the “investment
objectives of the limited partners as a
group.” These commenters asserted that,
among other things, such a change
would more accurately reflect a typical
partnership agreement and would
produce the same result. The
Commission has modified this provision
lo incorporate this suggestion.

3. The “Alter Ego” Provision: Paragraph
(b)(2)(iii)

A number of commenters addressed
this provision of the proposed rule,
which made the safe harbor unavailable
lo a general partner which is the “alter
ego” of a registered investment adviser.
While commenters generally supported
the intent of this provision—to prevent a
registered adviser from using the safe
harbor rule to circumvent the Act by
establishing an unregistered general
partner subsidiary to advise a limited
partnership—several specifically
objected to the use of the phrase "“alter
€g0" 'on the ground that it is too vague
for rulemaking. One commenter
suggested that a more effective way to
achieve the purpose intended by this
condition would be to include in the rule
@ cross reference to section 208{d) of the
Act.* The Commission continues to
believe that the concept underlying
section 208(d) is particularly relevant to
this safe harbor rule, but has determined
to delete the alter ego provision from the

*Section 208{d) (15 U.8.C. 80b-8{d)} of the Act
makes it unlawful for any person indirectly, or
through or by any other person, to do any sct which
it would be unlawful for such person to do directly
under the provisions of the Advisers Act or any rule
or regulation thereunder.

body of the rule. A reminder about the
applicability of section 208(d) to a
general partner relying on the rule has
been added as a prefatory note.

C. Exclusions From the Safe Harbor:
Paragraph (b)(3)

Several commenters objected to
paragraph (b)(3), which specifies certain
situations in which the safe harbor is
not available with respect to a particular
limited partner. In particular, the
commenters did not agree with the
inclusion of paragraph (b)(3)(ii) in the
proposed rule, which makes the safe
harbor unavailable with respect to any
limited partner who is, separate and
apart from its status as a limited
partner, an investment advisory client of
a related person of the general partner.
The commenters asserted generally that
the purpose of paragraph (b)(3) was
unclear or that the alter ego provision
adequately solved the problems that this
provision sought to address. As the
Commission noted in the proposing
release, the purpose of paragraph (b)(3)
is to make the safe harbor unavailable
with respect to a limited partner who
has an advisory relationship with the
general partner, or a related person, in
addition to that arising out of the limited
partnership. In such a case, the
Commission believes it would be
inappropriate to include that limited
partner within the safe harbor, although.
as previously noted, the fact that a
particular limited partner is outside the
safe harbor does not automatically
mean that the limited partner must be
counted as a client. While the alter ego
provision may to some extent address
the same concerns as paragraph (b)(3), it
does not deal with all the concerns this
provision addresses. Accordingly, the
Commission has determined to retain
this provision as proposed.

Two commenters requested that the
Commission make clear that even if the
safe harbor is not available with respect
to a particular limited partner because
of paragraph (b)3), that fact alone would
not make the safe harbor unavailable to
other limited partners, so long as they
otherwise satisfied the rule. A sentence
clarifying this point has been added to
paragraph (b)(3).

Summary of Regulatory Flexibility
Analysis J

Pursuant to section 605(b) of the
Regulatory Flexibility Act, the Chairman
of the Commission previously certified
that rule 203(b)(3)-{1) will not have a
ai{laiﬂcam economic impact on a
substantial number of small entities. No
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comments were received on that
certification.

Paperwork Reduction Act

The rule is not subject to that act
because it does not impose an
information collection requirement.

List of Subjects in 17 CFR Part 275

Investment Advisers, Reporting and
recordkeeping requirements, Securities.

Text of Rule 203(b)(3)-{1)

Part 275 of Chapter 11, Title 17 of the
Code of Federal Regulations is hereby
amended as set forth below:

PART 275—RULES AND
REGULATIONS, INVESTMENT
ADVISERS ACT OF 1940

1, The authority citation for Part 275
continues to read in part as follows:

Authority: Secs. 203, 204, 211, 54 Stat. 850,
as amended, 852, as amended, 855, as
amended; 15 U.S.C. 80b-3, 80b-4, 80b-

11 * * *; Section 275.203b 3-1 also issued
under section 206A (15 U.S.C. 80b-6A).

2. By adding § 275.203b 3-1 as follows:

§ 275.203(b)}(3)-1 Definition of “Client” of
an investment adviser for certain purposes
relating to limited partnerships.

Preliminary Noles

1. This rule is a safe harbor and is not
intended to specify the exclusive method for
a limited partnership, rather than each
limited partner, to be counted as a “client™
for purposes of section 203(b)(3) of the Act.
The rule is not intended to create any
presumptions about the status of any person
not relying, or unable to rely, on the rule.

2. Any person relying on this rule is
reminded that section 208(d) of the Act
maokes it unlawful generally for such person
to do indirectly, or through any other person,
any act which it would be unlawful for such
person to do directly under the Act or the
rules thereunder. The fact that a person
relying on this rule is related to a registered
investment adviser is not sufficient, in and of
itself, to preclude reliance on the rule.
However, absent the separate and distinct
operation of a registered adviser from a
person relying on this rule, section 208{d)
requires the two entities to be viewed as a
single entity for purposes of section 203(b)(3)
of the Act.

{(a) As used in this subsection:

(1) A “related person™ of another
person is any person controlling,
controlled by, under common control
with, or any employee or employer of,
such other person; and

{2) A limited partner is an “investment
advisory client” of a general partner or
other person acting as investment
adviser to the partnership, or any
related person of the foregoing persons,
if the limited partner receives from any
such person

(i) investment advisory services of a

nature that the person providing the
services would be an investment
adviser, as defined in section 202(a)(11)
of the Act, or

(ii) investment advice to transfer its
assets from one limited partnership to
another one; Provided, however, That a
limited partner is not an investment
advisory client of a person solely
because such person offers, promotes, or
sells interests in the limited partnership
to the limited partner or reports
periodically to the limited partners as a
group solely with respect to the
performance of, or the plans for, the
parinership’s assets (or similar matters).

(b} For purposes of section 203{b)(3) of
the Act:

(1) A limited partnership shall be
counted as a client of any general
partner or other person acting as
investment adviser to the partnership;
and

(2) A limited partner of the
partnership shall not be counted as a
client of the general partner or other
person acting as investment adviser to
the partnership if:

(i) The limited partnership interests
are securities; and

(if) The general partner or other
person provides investment advice to
the partnership based on the investment
objectives of the limited partnership.

(3) Paragraph (b)(2) of this section
shall not be available with respect to
any limited partner who is, separate and
apart from ils status as a limited
partner, an investment advisory client of

(i) a general partner or other person
acling as investment adviser to the
partnership, or

(i) any related person thereof. The
fact that paragraph (b)(2) of this section
is not available with respect to a
particular limited partner shall not affect
the availability of that paragraph with
respect to any other limited partner
otherwise complying with paragraph
(b)(2) of this section.

(c) Any person relying on this rule
shall not be deemed to be holding itself
out generally to the public as an
investment adviser, within the meaning
of section 203{b)(3), solely because it
participates in a non-public offering of
limited partnership interests under the
Securities Act of 1833.

By the Commission.
Dated: July 12, 1985
John Wheeler,
Secretary.
[FR Doc. 85-17134 Filed 7-17-85; 8:45 am|
BILLING CODE §010-01-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Part 173

|Docket No. B3F-0324)

Secondary Direct Food Additives
Permitted in Food for Human
Consumption

AGENCY: Food and Drug Administration
ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
food additive regulations to provide for

‘the safe use of an aqueous dispersion of

small particle-size chloromethylated
aminated styrene-divinylbenzene resins
for treatment of sugar solutions. This
action responds to a petition filed by
Rohm and Haas Co.

DATES: Effective July 18, 1985; objections
by August 19, 1985.

ADDRESS: Written objections to the
Dockets Management Branch (HFA-
305), Food and Drug Administration, Rm
4-62, 5600 Fishers Lane, Rockville, MD
20857,

FOR FURTHER INFORMATION CONTACT:
Andrew D. Laumbach, Center for Food
Safety and Applied Nutrition (HFF-334),
Food and Drug Administration, 200 C St
SW.. Washington, DC 20204, 202-472-
5690.

SUPPLEMENTARY INFORMATION: In a
notice published in the Federal Register
of October 31, 1983 (48 FR 50170), FDA
announced that a petition (FAP 3A3751)
had been filed by Rohm and Haas Co.,
Independence Mall West, Philadelphia,
PA 19105, proposing that Part 173 (21
CFR Part 173) of the food additive
regulations be amended to provide for
the safe use of an aqueous dispersion of
small particle-size chloromethylated
aminated styrene-divinyl-benzene resins
for treatment of sugar solutions.

FDA has evaluated dsta in the
petition and other relevant material and
concludes that the proposed food
additive use is safe and that the
regulations should be amended as set
forth below. 3

In accordance with § 171.1(h) {21 CFR
171.1(h}), the petition and the documents
that FDA considered and relied upon in
reaching its decision to approve the
petition are available for inspection at
the Center for Food Safety and Applied
Nutrition (address above) by
appointment with the information
contact person listed above. As
provided in 21 CFR 171.1{h), the agency
will delete from the documents any
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materials that are not available for
public disclosure before making the
documents available for ingpection.

The agency has carefully considered
the potential environmental effects of
this action and has concluded that the
action will not have a significant impact
on the human environment and thal an
environmental impact statement is not
required. The agency’s finding of no
significant impact and the evidence
supporting that finding may be seen in
the Dockets Management Branch
(address above) between 9 a.m. and 4
p.m., Monday through Friday. FDA's
regulations implementing the National
Environmental Policy Act (21 CFR Part
25} have been replaced by a rule
published in the Federal Register of
April 26, 1985 (50 FR 16838, effective July
25, 1985}, Under the new rule, an action
of this type would require an
environmental assessment under 21 CFR
2531ala).

Any person who will be adversely
affected by this regulation may at any
time on or before August 19, 1985 submit
to the Dockets Management Branch
(address above) written objections
therelo and may make a written request
for a public hearing on the stated
objections. Each objection shall be
separately numbered and each
numbered objection shall specify with
particularity the provision of the
regulation to which objection is made.
Each numbered objection on which a
hearing is requested shall specifically so
state; failure to request a hearing for any
particular objection shall constitute a
waiver of the right to a hearing on that
objection. Each numbered objection for
which a hearing is requested shall
include a detailed description and
analysis of the specific factual
information intended to be presented in
support of the objection in the event that
@ hearing is held; failure to include such
a description and ahalysis for any
particular objection shall constitute a
waiver of the right to a hearing on the
objection. Three copies of all documents
shall be submitted and shall be
identified with the docket number found
In brackets in the heading of this
regulation. Received objections may be
seen in the office above between 9 a.m.
and 4 p.m., Monday through Friday.

List of Subjects in 21 CFR Part 173

Food additives, Food processing aids.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
Juthority delegated to the Commissioner
f Food and Drugs, Part 173 is amended
15 follows:

PART 173—SECONDARY DIRECT
FOOD ADDITIVES PERMITTED IN
FOOD FOR HUMAN CONSUMPTION

1. The authority citation for Part 173 is
revised to read as follows:

Authority: Secs. 201(s), 409, 72 Stal. 1784~
1788 as amended (21 U.S.C. 321(s), 348); 21
CFR 5.10.

2, In Subpart A by adding new
§ 173.70 to read as follows:

§ 173.70 Chloromethylated aminated
styrene-divinylbenzene resin,

Chloromethylated aminated styrene-
divinylbenzene copolymer (CAS Reg.
No. 60177-39-1) may be safely used in
food in accordance with the following
prescribed conditions:

(a) The additive is an aqueous
dispersion of styrene-divinylbenzene
copolymers, first chloromethylated then
aminated with trimethylamine, having
an average particle size of not more than
2.0 microns.

(b) The additive shall contain no more
than 3.0 percent nonvolatile, soluble
extractives when tested as follows: One
hundred grams of the additive is
centrifuged at 17,000 r/min for 2 hours.
The resulting clear supernatant is
removed from the compacted solids and
concentrated to approximately 10 grams
on a steam bath, The 10-gram sample is
again centrifuged at 17,000 r/min for 2
hours to remove any residual insoluble
material. The supernatant from the
second centrifugation is then removed
from any compacted solids and dried to
constant residual weight using a steam
bath. The percent nonvolatile solubles is
obtained by dividing the weight of the
dried residue by the weight of the solids
in the original resin dispersion,

(¢) The additive is used as a
decolorizing and clarification agent for
treatment of refinery sugar liguors and
juices at levels not to exceed 500 parts
of additive solids per million parts of
sugar solids.

Dated: July 11, 1985.
Joseph P. Hile,

Associate Commissioner for Regulatory
Affairs.

[FR Doc. 85-17022 Filed 7-17-85; 8:45 am]
BILLING CODE ¢160-01-M

21 CFR Part 436
[Docket No. 84N-0251)

Antibiotic Drugs; Sterile Cefonicid.
Sodium; Correction

AGENCY: Food and Drug Administration.
ACTION: Final rule; correction.

SUMMARY: The Food and Drug
Administration (FDA) corrected a
document that provided for the inclusion
of accepted standards for a new
antibiotic drug, sterile cefonicid sodium
(49 FR 44460; November 7, 1984). The
document contained an error in an
equation. This document corrects that
error.

EFFECTIVE DATE: August 30, 1984.

FOR FURTHER INFORMATION CONTACT:
Joan M. Eckert, Center for Drugs and
Biologics (HFN-815), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-443-4290.

§ 436.350 [Corrected]

SUPPLEMENTARY INFORMATION:

In FR Doc. 84-29207, appearing on
page 44460, second column, in the issue
of Wednesday, November 7, 1984, under
§ 436.350 High-performance liquid
chromatograph assay for cefonicid, in
paragraph (c)(4), the equation is
corrected to read as follows:

|wa
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Dated: July 11, 1985,
Daniel L. Michels,

Director, Office of Compliance, Center for
Drugs and Biologics.

[FR Doc. 85-17019 Filed 7-17-85; 8:45 am)
BILLING CODE 4160-01-M

DEPARTMENT OF TRANSPORTATION
Federal Highway Administration
23 CFR Part 825

Public Transportation for
Nonurbanized Areas; Rescission of
Regulation

AGENCY: Federal Highway
Administration (FHWA), DOT.

ACTION: Resclission of regulation.

SUMMARY: This document rescinds the
FHWA regulation on the Public
Transportation for Nonurbanized Areas
Program (Section 18) because the
provisions are obsolete. The Section 18
program is now administered by the
Urban Mass Transportation
Administration (UMTA). '
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EFFECTIVE DATE: October 1, 1883.
FOR FURTHER INFORMATION CONTACT:
Richard A. Torbik, Office of Highway
Planning, Program Management
Division, 202-426-0233, or Michael ].
Laska, Office of the Chief Counsel, 202~
426-0762, Federal Highway
Administration, 400 Seventh Street, SW.,
Washington, DC 20590. Office hours are
from 7:45 a.m. to 4:156 p.m., ET, Monday
through Friday.
SUPPLEMENTARY INFORMATION: The
provisions contained in 23 CFR Part 825
were issued to prescribe procedures for
States to follow when applying for funds
under the section 18 program for public
transportation in rural and small urban
areas (Section 313 of the Surface
Transportation Assistance Act of 1978,
Pub. L. 95-599, 92 Stal. 2748). The
Secretary of Transportation transferred
the responsibility for administering this
program from the FHWA to UMTA on
October 1, 1983. To accommodate
UMTA'’s administrative structure and to
streamline the application and
assurance requirements, UMTA issued
new procedures. (Section 18 Program
Guidelines and Grant Application
Instructions, 9040.1, September 26, 1983).
For this reason, Part 825 is no longer
operative, and is, therefore, rescinded.
The FHWA has determined that this
document contains neither a major rule
under Executive Order 12291 nor a
significant regulation under the
regulatory policies and procedures of
the Department of Transportation. No
economic impacts are anticipated as a
result of this action. Accordingly, a full
regulatory evaluation is not required.
For the reasons stated above, the
FHWA finds goods cause to rescind the
regulation contained in 23 CFR Part 825
without notice and opportunity for
comment and without a 30-day delay in
effective date required under the
Administrative Procedure Act since
public comment is impracticable and
unnecessary. In addition, notice and
opportunity for comment are not
required under the regulatory policies
and procedures of the Department of
Transportation because it is not
anticipated that such action would
result in the receipt of useful
information.

PART 825—PUBLIC
TRANSPORTATION FOR
NONURBANIZED AREAS—{REMOVED]

In consideration of the foregoing, the
FHWA hereby removes Part 825 "Public
Transportation Program for
Nonurbanized Areas" from Title 23,
Code of Federal Regulations.

(Catalog of Federal Domestic Assistance
Program Number 20.205, Highway Research,

Planning. and Construction. The regulations
implementing Executive Order 12373
regarding intergovernmental consultation on
Federal programs and activities apply to this
program)
List of Subjects in 23 CFR 825

Grant programs—transportation,
Highways and roads.
(23 U.S.C. 315; 49 CFR 1.48(b))

Issued on: July 11, 1985.
R.A. Barnhart, :
Federal Highway Administrator. Federal
Highway Administration.
[FR Dec. 85-17042 Filed 7-17-85; 8:45 am|
BILLING CODE 4510-22-M

DEPARTMENT OF LABOR

Occupational Safety and Health
Administration

29 CFR Part 1952
[Docket No. T-010]

Maryland State Plan; Approval of
Staffing

AGENCY: Department of Labor,
Occupational Safety and Health
Administration (OSHAJ

ACTION: Approval of revised compliance
staffing benchmarks and final State plan
approval.

SUMMARY: This document amends
Subpart O of 28 CFR Part 1952 to reflect
the Assistant Secretary’s decision
approving revised compliance staffing
requirements and granting final
approval to the Maryland State plan. As
a result of this affirmative determination
under section 18{e) of the Occupational
Safety and Health Act of 1970, Federal
OSHA standards and enforcement
authority no longer apply to
occupational safety and health issues
covered by the Maryland plan, and
authority for Federal concurrent
jurisdiction is relinquished. Federal
enforcement jurisdiction is retained over
maritime employment in the private
sector and employment on military
bases. Federal jurisdiction remains in
effect with respect o Federal
Government employers and employees.
EFFECTIVE DATE: July 18, 1985,

FOR FURTHER INFORMATION CONTACT:
James Foster, Director, Office of
Information and Consumer Affairs,
Occupational Safety and Health
Administration, U.S. Department of
Labor, Room N-3637, 200 Constitution
Avenue, NW,, Washington, D.C. 20210.
Telephone (202) 523-8148. ¢

SUPPLEMENTARY INFORMATION:
Introduction

Section 18 of the Occupational Safety
and Health Act of 1970 (the “Act')
provides that States which desire 1o
assume responsibility for the
development and enforcement of
occupational safety and health
standards may do so by submitting. and
obtaining Federal approval of, a State
plan. Procedures for State plan
submission and approval are set forth in
regulations at 29 CFR Part 1902. If the
Assistant Secretary, applying the
criteria set forth in section 18(c) of the
Act and 29 CFR 1902.3 and 19024, finds
that the plan provides or will provide for
State standards and enforcement which
are “at least as effective” as Federal
standards and enforcement, initial
approval is granted.

A State may commence operations
under its plan after this determination is
made, but the Assistant Secretary
retains discretionary Federal
enforcement authority during the initial
approval period as provided by section
18(e) of the Acl. A State plan may
receive initial approval even though.
upon submission, it does not fully meet
the criteria set forth in 29 CFR 1902.3
and .4 if it includes satisfactory
assurance by the State that it will take
the necessary “developmental steps” lo
meet the criteria within a 3-year period
29 CFR 1902.2(b). The Assistant
Secretary publishes a notice of
“certification of completion of
developmental steps" when all of a
State's developmental commitments
have been satisfactorily met. 29 CFR
1902.34.

When a State plan that has been
granted initial approval is developed
sufficiently to warrant a suspension of
concurrent Federal enforcement activity
it becomes eligible to enter into an
“operational status agreement” with
OSHA. 29 CFR 1954.3(f). A State must
have enacted its enabling legislation,
promulgated State standards, achieveu
an adequate level of qualified personnel.
and established a system for review of
contested enforcement actions, Under
these voluntary agreements, concurrent
Federal enforcement will not be
initiated with regard to Federal
occupational safety and health
standards in those issues covered by the
State plan, where the State program is
providing an acceptable level of
protection.

Following the initial approval of a
complete plan, or the certification of a
developmental plan, the Assistant
Secretary must monitor and evaluate
actual operations under the plan for a
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period of at least one year lo determine.
on the basis of actual operations under
the plan, whether the criteria set forth in
section 18(c) of the Act and 298 CFR
1902.3, 1902.4 and 1902.37 are being
applied. An affirmative determination
under section 18{¢) of the Act (usually
referred to as “final approval” of the
State plan) results in the relinquishment
of authority for Federal concurrent
jurisdiction in the State with respect to
occupational safety and health issues
covered by the plan. 29 U.S.C. 667(e}.

An additional requirement for final
approval consideration is that a State
must meet the compliance staffing
levels, or benchmarks, for safety and
health compliance officers established
by OSHA for that State. This
requirement stems from a 1978 Court
Order by the U.S. District Court for the
District of Columbia (AFL-CIO v.
Marshall, C.A. No. 74-406), pursuant to
a U.S. Court of Appeals decision, that
directed the Assistant Secretary to
calculate for each State plan State the
number of enforcement personnel
needed o assure a “fully effective’
enforcement program.

History of the Maryland Plan and its
Compliance Staffing Benchmarks

Maryland Plan

On November 30, 1972, Maryland
submitted occupational safety and
health plan in accordance with section
18(b) of the Act and 29 CFR Part 1802,
Subpart C, and on January 22, 1973, a
notice was published in the Federal
Register (38 FR 2188) concerning
submission of the plan, announcing that
initial Federal approval was at issue
and offering interested persons an
opportunity to submit data, views and
arguments concerning the plan.
Comments were received from the AFL-
CIO and the Construction Industry
Safety Advisory Committee. In response
to these comments, as well as to
OSHA's review of the plan submission.
the State made changes in its plan
which were discussed in the notice of
initial approval. On July 5, 1973, the
Assistant Secretary published a notice
granting initial approval of the Maryland
plan as a developmental plan under
section 18(b) of the Act (38 FR 17834).
I'he plan provides for a program
patterned in mos! respects after that of
the Federal Occupational Safety and
Health Administration.

'he Commissioner of the Maryland
l)iv§sion of Labor and Industry is
dcmgnnled as having responsibility for
administering the plan throughout the
State. The plan provides for the
adoption by Maryland of standards
which are at least as effective as

Federal occupational safety and health
standards, including emergency
temporary standards. The plan requires
employers to do everything necessary to
protect the life. safety and health of
employees and to comply with all
occupational safety and health
standards promulgated by the agency.
Employees are likewise required to
comply with standards applicable to
their conduct. The plan contains
provisions similar to Federal procedures
for, among others, imminent danger
proceedings, variances, safeguards to
protect trade secrets, and employer and
employee rights to participale in
inspection and review proceedings.
Appeals of citations, penalties and
abatement periods are heard by a
hearing examiner, whose decision may
be reviewed by the Commissioner of
Labor and Industry. Decisions of the
Commissioner may be appealed to the
appropriate State circuit court.

The notice of initial approval noted a
few distinctions between the Federal
and Maryland programs. The State does
not cover private sector maritime
employment or employment on military
bases. Unlike the Pederal Act, citations
and penalties under the Maryland plan
are first reviewed by the agency with
overall responsibility for administering
the plan rather than an independent
agency. However, those decisions are
subject to review by the appropriate
circuit courts.

The Assistant Secretary's initial
approval of the Maryland
developmental plan, a general
description of the plan, a schedule of
required developmental steps and a
provision for discretionary concurrent
Federal enforcement during the period
of initial approval were codified in the
Code of Federal Regulations (29 CFR

Part 1852. Subpart O; 38 FR 17834 (July 5,

1973)).

In accordance with the State's
developmental schedule, all major
structural components of the plan were
put in place and appropriate
documentation submitted for OSHA
approval during the three-year period
ending July 5, 1976. These
“developmental steps" included
amendments to the Maryland
Occupational Safety and Health Law,
promulgation of State occupational
safety and health standards and
program regulations, and development
of & public employee program. In
completing these developmental steps,
the State developed and submitted for
Federal approval all components of its
enforcement program including, among
other things, field operations manuals,
management information system, merit

staffing system, and safety and health
posters for private and public
employees.

These submissions were carefully
reviewed by OSHA: after opportunity
for public comment and modification of
State submissions, where appropriate,
the major plan elements were approved
by the Assistant Secretary as meeling
the criteria of section 18 of the Act and
29 CFR 1902.3 and 18024, The Maryland
subpart of 29 CFR 1952 was amended to
reflect each of these approval
determinations [see 28 CFR 1952.214).

On August 16, 1976, OSHA entered
into an operational status agreemen!
with the State of Maryland. Under the
terms of that agreement, OSHA
voluntarily suspended the application of
concurrent Federal enforcemant
authority with regard to Federal
occupational safety and health
standards in all issues covered by the
Maryland plan.

On February 15, 1980, in accordance
with procedures at 29 CFR 1802.34 and
1902.35, the Assistant Secretary certified
that Maryland had satisfactorily
completed all developmental steps (45
FR 10335). In certifying the plan. the
Assistant Secretary found the structural
features of the program—the statute,
standards, regulations, and written
procedures for administering the plan—
to be at least as effective as
corresponding Federal provisions.
Certification does not entail findings or
conclusions by OSHA concerning
adequacy of actual plan performance.
As has already been noted, OSHA
regulations provide that certification
initiates a period of evaluation and
monitoring of State activity to
determine, in accordance with section
18{e) of the Act, whether the statutory
and regulatory criteria for State plans
are being applied in actual operations
under the plan and whether final
approval should be granted.

Maryland Benchmarks

In 1978, the Assistant Secretary was
directed by the U.S. District Court for
the District of Columbia (AFL-CIO v.
Marshall, C.A. No. 74-406), pursuant to
a U.S. Court of Appeals decision, to
calculate for each State plan the
number of enforcement personnel
(compliance staffing benchmarks)
needed to assure a "fully effective”
enforcement program. In 1980, OSHA
submitted a Report to the Court
containing the benchmarks and
requiring Maryland to allocate 30 safety
compliance officers and 43 industrial
hygienists to conduct inspections under
the plan.
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Pursuant to the initiative begun in
August 1983 by the State plan designees
as a group with OSHA and in accord
with the formula and general principles
established by that group for individual
State revision of the benchmarks,
Maryland reassessed the staffing
necessary for a "fully effective”
occupational safety and health program
in the State. In September 1984
Maryland in conjunction with OSHA
completed a review of the components
and requirements of the 1880 compliance
staffing benchmarks established for
Maryland, This reassessment resulted in
a proposal to OSHA of a revised
compliance staffing benchmark of 36
safety and 18 health compliance officers.

History of the Present Proceedings

Procedures for final approval of State
plans are set forth at 29 CFR Parl 1902,
Subpart D. On January 186, 1985, the
Occupational Safety and Health
Administration published notice of its
proposal to approve revised compliance
staffing benchmarks for Maryland and
the resultant eligibility of the Maryland
State plan for determination under
section 18{e) of the Act as to whether
final approval of the plan should be
granted {50 FR 2460). The determination
of eligibilily was based on monitoring of
State operations for at least one year
following certification, State
participation in the Federal-State
Unified Management Information
System, and staffirtg which meets the
proposed revised State staffing
benchmarks.

The January 16 Federal Register notice
set forth a general description of the
Maryland plan and summarized the
results of Federal OSHA monitoring of
State operations during the period from
October 1982 through March 1984. In
addition to the information set forth in
the notice itself, OSHA submitted, as
part of the record in this rulemaking
proceeding, extensive and detailed
exhibits documenting the plan, including
copies of the State legislation,
administrative regulations and
procedural manuals under which
Maryland operates its plan, and copies
of all previous Federal Register notices
regarding the plan.

A copy of the October 1982—March
1984 Evaluation Report of the Maryland
plan (*18(e) Evaluation Report™), which
was extensively summarized in the
January 18 proposal and which provided
the principal factual basis for the
proposed 18{e) determination, was
included in the record [Ex. 2-10). Copies
of all OSHA evaluation reports on the
plan since its certification as having
completed all developmental steps were
made part of the record.

The January 16 Federal Register also
contained notice of the Occupational
Safety and Health Administration’s
proposal to approve revised compliance
staffing benchmarks for Maryland. A
detailed description of the methodology
and State-specific information used to
develop the revised compliance staffing
benchmarks for Maryland was included
in the notice. In addition, OSHA
submitted, as a part of the record
(Docket No. T-010), Maryland's detailed
submission containing both a narrative
explanation and supporting data. A
summary of the benchmark revision
process was likewise set forth in a
separate Federal Register notice on
January 16, 1985, concerning the
Wyoming State plan (50 FR 2491). An
informational record was established in
a separate docket (No. T-018) and
contained background information
relevant to the benchmark issue in
general and the current benchmark
revision process,

To assist and encourage public
participation in the benchmark revision
process and 18(e) determination, copies
of the complete record were maintained
in the OSHA Docket Office in
Washington, D.C., in the OSHA Region
11l Office in Philadelphia, Pennsylvania,
and the office of the Maryland Division
of Labor and Industry in Baltimore,
Summaries of the January 16 proposal,
with an invitation for public comments,
were published in Maryland on January
26 and February 1, 1985 (Ex. 4),

The January 18 proposal invited
interested persons to submit, by
February 20 {subsequently extended to
March 22, 1885, 50 FR 6956, in response
to a request from James N. Ellenberger,
Department of Occupational Safety,
Health and Social Security, AFL-CIO)
written comments and views regarding
the Maryland plan, whether the
proposed revised compliance staffing
benchmarks should be approved, and
whether final approval should be
granted. Opportunity to request an
informa! public hearing on the issue of
final approval was likewise provided.
Three comments were received in
response to these notices. All three
comments were from organized labor.
No requests for an informal hearing
were received.

Summary and Evaluation of Comments
Received

During this proposed rulemaking
OSHA has encouraged interested
members of the public to provide
information and views regarding
operations under the Maryland plan, to
supplement the information already
gathered during OSHA monitoring and
evaluation of plan administration and

regarding the proposed revised
compliance staffing benchmarks for
Maryland.,

In response to the January Federal
Register notice, OSHA received
comments from the United Steelworkers
of America (District No. 8), David
Wilson. Director (Ex. 3-2); the American
Federation of Labor and Congress of
Industrial Organizations (AFL-CIO),
Margaret Seminario, Associate Director,
Department of Occupational Safety,
Health and Social Security (Ex. 3-3); and
the United Steelworkers of America,
AFL-CIO (USWA), Mary Win O'Brien,
Assistant General Counsel! (Ex. 3-4).
Commissioner of the Maryland Division
of Labor and Industry, Dominic N.
Fornaro, responded to the public
comments (Ex. 3-5).

David Wilson, Director of District No
8 of the United Steelworkers of America,
expressed support for final approval of
the Maryland occupational safety and
health program and praised the
program’s commitment to occupational
health and its cooperative working
relationship. However, Mr. Wilson also
expressed concern that the State's
benchmark calculation did not provide
for routine inspections of worksites with
fewer than 10 employees in non-
manufacturing and other industry
groups. He expressed the belief that a
reduction in staff could aifect the
program's efficiency and effectiveness.
It should be noted that Maryland's
revised benchmarks do not propose &
reduction in actual staffing, but merely o
reduction in the unrealistic staffing goals
set for the program in 1980.

The United Steelworkers of America
commented extentively on the
benchmark revision process, with
particular reference to Maryland's
proposed revision, and therefore
opposed the granting of final approval to
any State.

The AFL-CIO indicated opposition to
approval of the proposed revised
benchmarks for Maryland and therefore
opposed the granting of final State plan
approval. Some of the AFL-CIO's
comments were directed toward
OSHA's system for monitoring and
evaluation of State plans and the
requirements that a State must meet to
be eligible for final approval.

The evaluation of the Maryland plan
was conducted in accordance with
OSHA's new State plan monitoring and
evaluation system. This system uses
statistical data to compare Federal and
State performance on a number of
criteria, or measures. Significant
differences between the two are
evaluated to determine whether these
differences, viewed within the
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framework of overall State plan
administration, detract’from the State's
effectiveness and potentially render it
less effective than the Federal program.

The AFL-CIO expressed concern that
Federal OSHA's monitoring system with
its reliance on statistical indicators fails
to accurately reflect the overall conduct
of the State program and tries to limit

those areas of State performance which
exceed OSHA's enforcement efforts in
severa) areas. However, OSHA never
intended that superior performance
would result in any negative conclusion.
Statistical outliers display differences,
not necessarily deficiencies. If further
review related to an outlier determines
stronger State performance, clearly no
negative determination will be made.

The AFL~CIO also commented on
specific State performance issues. These
comments are addressed in the
sppropriate sections of the Findings and
conclusions portion of this notice. The
Maryland State designee, Dominic N.
Fornaro, responded (o the concerns
expressed by the AFL-CIO and the
United Steelworkers on both the
benchmark issue and State-specific
performance (Ex. 3-5).

Comments by the AFL-CIO and
Steelworkers addressing the proposed
revised benchmarks for Maryland
reflected for the most part the
commenters’ concerns regarding the
benchmark revision process generally.
Thus, the comments question whether
the benchmarks formula as applied in
Muryland should have assumed a need
for routine, general schedule inspections
at all covered workplaces; whether the
proposed staffing levels will be
sufficient to respond to new hazards or
future standards; and question the
appropriateness of the inclusion or
exclusion of various industry groups in
Maryland's general inspection universe
unless corresponding industries are
treated identically in other States, As
was specifically discussed in the
Federal Register notice of June 13, 1985,
dealing with approval of revised
benchmarks for the Kentucky State plan
(50 FR 24884), the concep! of universal
general schedule coverage has been
replaced by more sophisticated targeting
systems which deploy enforcement
resources where they are most needed,
and universal coverage is as
inappropriate a concept for benchmarks
formulation as it is for inspection
scheduling. The possible effect of new
hazards or future standards cannot be
escertained with any precision, and in
uny case both OSHA and the States
have generally been able to effectively
enforce new standards with no
additions to staff for that purpose. As to

the need for "uniformity,” OSHA
believes the greatest strength of the
current formula is that it takes into
account actual State program needs as
shown by State data and experience.
OSHA has found that the formula used
to derive benchmarks for Maryland and
other States involved in the 1984
revision process employs the best
information and techniques currently
available, properly takes into account
each of the factors set forth in the
District Court Order In AFL-CIO v,
Marshall, and is an appropriate means
of establishing fully effective
benchmarks which provide proper
program coverage in the context of each
State's specific program needs. A more
detailed discussion of the general
concerns raised by the AFL-CIO and the
Steelworkers can be found in the June
13, 1985, Federal Register notice on
Kentucky.

The comments filed by the AFL-CIO
also addressed several specific issues
relating to calculation of the
benchmarks for Maryland. The union
commented that aithcugh Maryland
added both hazardous non-
manufacturing and small high hazard
establishments to its initial safety
inspection universe, the specific
Standard Industrial Classification (SICs)
added were not identified. Rather than
specifying the number of establishments
in each industry group to be added,
Maryland added a percentage of all non-
manufacturing establishments based on
the degree of hazardousness {propartion
of not-in-compliance inspections) found
during State inspections. For example,
historically State inspections in SiCs 52~
59 produced 40% of the total number of
not-in-compliance inspections in all non-
manufacturing SICs. Therefore,
provision is made in the benchmark
estimates for staffing sufficient to
inspect 40% of these establishments
biennially.

It must be remembered that
assumptions made in determining a
State's theoretical workload for
benchmark purposes are not binding on
the State in scheduling specific
employers for an enforcement visit. The
initial universe is not in itself a targeting
system but rather a method for
determining a reasonable estimate of
workplaces with industrial exposures
likely to produce hazards. The same
principles and methodology were used
for estimating the proportion of
workload 1o be devoted to small high
hazard establishments. As the State
indicated in its response, benchmark
estimates do not intend that
“inspections won't be done in these
areas” (Ex. 3-5).

The AFL-CIO also objected to the
State's exclusion of firms in low rate
industries but with high hazard
experience, regardless of size, and
stated that any firm with a lost workday
case incidence rate (LWCIR) higher than
the State average should be included in
the State's inspection universe. As the
AFL~CIO is aware, BLS injury/illness
incidence rates are not available on an
establishment level basis. As an
alternative, Maryland conducted a full
analysis of its establishment inspection
history and found that there was no
incidence of significantly high violation
rates in any of the low rate SICs. The
State reasonably determined that the
comparatively lower likelthood of
identifying and correcting violations in
this group of establishments did not
justify inclusion in the universe of
general schedule inspections, All such
worksites will receive coverage in
response to complaints and acridents.

Both the AF1~CIO and the
Steelworkers expressed concern that the
State has not allocated general schedule
health inspection resources to many
industries with serious health hazards,
such as meat packing, auto repair,
secondary non-ferrous metals, and
hospitals. Most of the industries listed
by the AFL~CIO are already included in
the State's safety inspection universe
and would receive wall-to-wall
inspection coverage by safety
compliance personnel cross-trained in
the recognition of health hazards. Where
complex heaith hazards are identified, a
health inspection would result.
Moreover, in these industry groups, as in
all workplaces covered by the Maryland
plan, the State responds to employee
complaints of unsafe or unhealthful
conditions. OSHA concurs that inclusion
of these industries in the initial health
universe is not required for proper
program coverage.

The AFL-CIO asserted that
Maryland's allocation of enforcement
resources to health inspections in the
public sector and the construction
industry, which the State based on past
experience, is inadequate. The State
responded that its experience reflects
the State's concerns regarding health
hazards in the construction industry and
the public sector. Maryland devotes a
high percentage (21.8%) of its health
inspection resources to construction and
has promulgated & unique standard
regarding lead in construction. The State
also devotes 7% of its health inspection
resources to the public sector and has
instituted a Public Sector Asbestos
Program.

Finally, both the AFL-CIO and the
Steelworkers allege that the number of
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enforcement personnel now found
appropriate for a fully effective program
in Maryland and other States is lower
than the staffing levels allocated by the
States in 1980 or projected in the
benchmarks issued by OSHA during its
first effort to implement the AFL-CIO v.
Marshall Court Order in 1980, (It should
be noted that Maryland's proposed
revised safety benchmark is actually
higher than the 1980 estimate.) However,
the District Court Order on which the
revision process has been based does
not assume or require that revised 3
benchmarks must provide a comparative
increase over pas! levels. The adequacy
of the revised benchmarks cannot be
determined by whether they are greater
or smaller than the 1980 benchmarks or
earlier enforcement levels. Such direct
numerical comparison of staffing levels
is no more valid than was the direct
comparison of State to Federal staffing
levels under the “at least as effective”
test rejected by the Court of Appeals in
1978. The objective assigned to OSHA
by the Court of Appeals decision and
District Court order was, in sum, to
measure the workload assumed by each
State under its plan and to determine,
using the best available information and
techniques but avoiding direct numerical
comparison, the staffing levels needed
for fully effective coverage. This is
precisely what has been done in the
present revision process. The review of
each State's illness and injury data,
industrial mix, demographics and
enforcement history has been far more
detailed than was the case when
benchmarks were first issued in 1980. As
discussed above, the concept of
universal routine inspections has been
replaced by far more sophisticated
targeting, devoting resources to the
relative minority of industries where the
majority of enforcement preventable
injuries occur, These factors have
resulted in the more realistic
enforcement staffing requirements
embodied in the revised benchmarks for
Maryland.

For these reasons, OSHA believes
application of the current benchmark
formula for Maryland has resulted in
staffing levels which result in fully
effective enforcement in the State of
Maryland.

Findings and Conclusions
Maryland Benchmarks

As provided in the 1978 Court Order
in AFL-CIO v. Marshall, Maryland, in
conjunction with OSHA, has undertaken
to revise the compliance staffing
benchmarks originally established in
1980 for Maryland. OSHA has reviewed
the State's proposed revised

benchmarks and supporting
documentation and carefully considered
the public comments received with
regard to this proposal, and determined
that compliance staffing levels of 36
safety and 18 health compliance officers
meet the requirements of the Court and
provide staff sufficient to ensure a fully
effective enforcement program.

Maryland Final Approval

As required by 29 CFR 1902.41, in
considering the granting of final
approval to a State plan, OSHA has
carefully and thoroughly reviewed all
information available to it on the actual
operation of the Maryland State plan.
This information has included all
previous evaluation findings since
certification of completion of the State
plan's developmental steps, especially
data for the period of October 1982
through March 1984 and information
presented in written submissions.
Findings and conclusions in each of the
areas of performance are as follows.

(1) Standards. Section 18(c)(2) of the
Act requires State plans to provide for
occupational safety and health
standards which are at least as effective
as Federal standards. Such standards
where not identical to the Federal must
be promulgated through a procedure
allowing for consideration of all
pertinent factual information and
participation of all interested persons
{29 CFR 1902.4(b)(2)(iii)}; must, where
dealing with toxic materials or harmful
physical agents, assure employee
protection throughout his or her working
life (29 CFR 1902.4(b)(2)(i}); must provide
for furnishing employees appropriate
information regarding hazards in the
workplace through labels, posting,
medical examinations, etc. (22 CFR
1902.4(b)(2)(vi)); must require suitable
protective equipment, technological
control, monitoring, etc. (29 CFR
1902.4(b){2)(vii)): and where applicable
to a product must be required by
compelling local conditions and not pose
an undue burden on interstate
commerce (29 CFR 1902.3(c}(2)).

As documented in the approved
Maryland State plan and OSHA's
evaluation findings made a part of the
record in this 18(e) determination
proceeding, and as discussed in the
January 16 notice, the Maryland plan
provides for the adoption of standards
and amendments thereto which are
identical to or at least as effective as
Federal standards. The State's law and
regulations, previously approved by
OSHA and made a part of the record in
this proceeding (Exs. 2-2 and 2-3),
include provisions addressing all of the
structural requirements for State
standards set out in 20 CFR Part 1902.

In order to qualify for final State plan
approval, a State program must be found
to have adhered to its approved
procedures (29 CFR 1902.37(b}(2)): to
have timely adopted identical or at least
as effective standards, including
emergency temporary standards and
standards amendments (29 CFR
1902.37(b)(3)): to have interpreted its
standards in a manner consistent with
Federal interpretations and thus to
demonstrate that in actual operation
State standards are at least as effective
as the Federal (20 CFR 1902.37(b)(4});
and to correct any deficiencies resulting
from administrative or judicial challenge
of State standards (29 CFR
1902.37(b)(5)).

As noted in the "18(e) Evaluation
Report” and summarized in the January
18, 1985 Federal Register notice,
Maryland has generally adopted
standards which are identical to Federal
standards and additionally has adopted
State standards for conditions, not
covered by Federal standards, such as
confined spaces, kepone, and lead in
construction. The Maryland General
Assembly enacted and subsequently
amended, in response to OSHA
comments, legislation on hazard
communication which is comparable to
the Federal standard.

When a State adopts Federal
standards, the State's interpretation and
application of such standards must
ensure consistency with Federal
interpretation and application.
Maryland also adopts standards
interpretations which are identical to
the Federal. OSHA's monitoring has
found that the State’s application of its
standards is comparable to Federal

standards application. No challenges to ~

standards have occurred in Maryland.

Therefore, in accordance with section
18(c){2) of the Act and the pertinent
provisions of 29 CFR 1902.3, 18024 and
1902.37, OSHA finds the Maryland
program in actual operation to provide
for standards adoption, correction when
found deficient, interpretation and
application, in a manner at least as
effective as the Federal program.

(2) Variances. A State plan is
expected to have the authority and
procedures for the granting of variances
comparable to those in the Federal
program (29 CFR 1902.4(b)(2)(iv)). The
Maryland State plan contains such
provisions in both law and regulations
which have been previously approved
by OSHA. In order to qualify for final
State plan approval permanent
variances granted must assure
employment equally-as safe and
healthful as would be provided by
compliance with the standard (28 CFR
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1802.37{b)(6)); temporary variances
granted must assure compliance as early
as possible and provide appropriate
interim employee protection (29 CFR
1902.37(b)(7)). As noted in the 18(e)
Evaluation Report and the January 16
notice, the one permanent variance
granted by the Maryland plan was
deemed to provide equivalent
protection. No temporary variances
were requested during this evaluation
period [Evaluation Report, p. 5]
However, past years' experience
indicates that the State’s procedures
were properly applied when granting
permanent and temporary variances.

Accordingly, OSHA finds that the
Maryland program effectively grants
variances from its occupational safety
and health standards.

(3) Enforcement. Section 18(c)(2) of
the Act and 29 CFR 1902.3(d)(1) require
4 State program to provide a program
for enforcement of State standards
which is and will continue to be at least
as effective in providing safe and
healthful employment and places of
employment as the Federal program.
The State must require employer and
employee compliance with all
applicable standards, rules and orders
(20 CFR 1902.3(d)(2)) and mus! have the
legal authority for standards
enforcement including compulsory
process (29 CFR 1902.4(c)(2)).

The Maryland Occupational Safety
and Health Law (Annotated Code of
Maryland, Article 89, Sections 28-49D)
and implementing regulations previously
approved by OSHA establish employer
and employee compliance responsibility
and contain legal authority for
standards enforcement in terms
substantially identical to those in the
Federal Act. In order to be qualified for
final approval, the State must have
adhered to all approved procedures
adopted to ensure an at least as
effective compliance program (29 CFR
1902.37(b){2)). The “18(e} Evaluation
Report” data show no lack of adherence
to such procedures.

(a) Inspections. A plan must provide
for inspection of covered workplaces,
including in response to complaints,
where there are reasonable grounds to
believe a hazard exists {28 CFR
1502.4(c){2)(i)). As noted in the January
16, 1985 Federal Register notice,
Maryland follows a policy of responding
10 all employee complaints by
conducting inspections. Data contained
in the 18{e) Evaluation Report indicates
that 57.6% of the safety complaints and
i53._2‘%'= of “i‘e he(sBllh lccvmplaints resulted
N inspections (Evaluation Report, p. 14).
The AFL~CIO in its written copr‘:\met:lls :
alleged that the State had insufficient
stalf to adequately respond to

complaints, citing the fact that the
Evaluation Report showed that only
27.4% of the complaints alleging serious
violations were responded to within five
days (Ex. 3-3). The Report explained
that the low percentage of complaints
responded to in a timely manner was
caused by the State's having incorrectly
classified a large number of complaints
as serious. Had the complaints been
correctly classified as other-than-
serious, all serious complaints would
have been responded to in a timely
manner. In its response, the State
reports that it has improved its .
implementation of complaint handling
procedures and that the timeliness of its
response lo complaints is now
comparable to Federal performance (Ex.
3-6).

In order to qualify for final approval,
the State program, as implemented, must
allocate sufficient resources toward
high-hazard workplaces while providing
adequale attention to other covered
workplaces (29 CFR 1902.37(b)(8)). The
18{e) Evaluation Report indicates that
90.9% of State programmed safety and
97.2% of programmed health (general
schedule) inspections during October
1982 through March 1984 were
conducted in high-hazard industries
which compares favorably with Federal
performance. During the evaluation

eriod Maryland utilized a high-hazard
ist to schedule programmed inspections,
as does OSHA. Maryland supplements
its safety lists with information from
injury reports and prior establishment
history data, The State does not conduct
records inspections.

(b) Employee Notice and Participation
in Inspections. In conducting inspections
the State plan must provide an
opportunity for employees and their
representatives to point out possible
violations through such means as
employee accompaniment or interviews
with employees (29 CFR 1902.4(c){2)(ii)).
The State’s procedures require
compliance officers to provide this
opportunity, The 18(e) Evaluation Report
indicates that employee representatives
accompanied Maryland's compliance
officers in 5% of the State's initial
inspections (Evaluation Report, p. 18).
There was no data available on the
number of employees interviewed.
However, previous evaluation reports
show that the State utilizes employee
interviews extensively and OSHA has
concluded that employee representation
is properly provided in State
inspections.

In addition, the State plan must
provide that employees be informed of
their protections and obligations under
the Act by such means as the posting of
notices, (29 CFR 1902.4(c){2)(iv)) and

provide that employees have access to
information on their exposure to
regulated agents and access to records
of the monitoring of their exposure to
such agents (29 CFR 1902.4(c)(vi)).

To inform employees and employers
of their protections and obligations,
Maryland requires that a poster, which
was previously approved by OSHA (40
FR 25207) for employers in the private
sector and a separate poster for State
and local government employers, be
displayed in all covered workplaces. .
Requirements for the posting of the
poster and other notices such as
citations, contests, hearings and
variance applications, are set forth in
the previously approved State law and
regulations which are substantially
identical to Federal requirements.
Information on employee exposure to
regulated agents and access to medical
and monitoring records is provided
through State standards, including the
Access to Employee Exposure and
Medical Records standard. Federal
OSHA evaluation concluded that the
State performance is satisfactory.

{c) Nondiscrimination. A State is
expected to provide appropriate
protection to employees agains!
discharge or discrimination for
exercising their rights under the State's
program including provision for
employer sanctions and employee
confidentiality (28 CFR 1902.4(c}{2)(v)).
The Maryland law and regulations
provide for discrimination protection
which is at least as effective as the
Federal. The State received 14
complaints and investigated 10
complaints during the evaluation period.
The State settled administratively the
one complaint found meritorious.
Average lapse time between receipt of a
complaint and the notification to the
complainant of the investigation results
by the State was 117 days. The AFL-
CIO commented that the State took
more than 90 days to notify a
complainant of the results of a
discrimination investigation in 80% of
the cases and that this contributed to
the fact that only 10% of the
discrimination complaints were found
meritorious during the evaluation period
(Ex. 3-3). The Evaluation Report noted
that the delay in discrimination
complaint response was attributable to
delays within the Attorney General's
office and that the problem had been
resolved at the close of the evaluation
period. The State response indicated
that the State has reorganized its system
for the investigation of discrimination
cases and that newly opened
discrimination cases are now being
processed within 50 days (Ex. 3-5). -
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Further, the union provides no evidence
of a correlation between the State's
lapse time and the percentage of
discrimination complaints found
meritorious, a correlation OSHA finds
irrelevant considering the nature of
discrimination cases. Federal evaluation
of the cases indicates that the State
action was satisfactory (Evaluation
Report, p. 25]).

(d) Restraint of Imminent Denger;
Protection of Trade Secrets. A State
plan is required to provide for the
prompt restraint of imminent danger
situations, (29 CFR 10802.4(c){2)(vii)) and
to provide adequate safeguards for the
protection of trade secrets (29 CFR
1902.4{c)(2)(viii}). The State has
provisions concerning imminent danger
and protection of trade secrets in its
law, regulations and field operations
manual which are similar to the Federal.
The 18(e) Evaluation Report indicates
that there were no problems with
Maryland’s imminent danger
procedures. No Complaints About State
Program Administration (CASPA's)
have been received concerning trade
secrets (Evaluation Report, p. 18].

(e) Right of Entry: Advance Notice. A
State program is expected e have
authority for right of entry to inspect
and compulsory process to enforce such
right equivalent to the Federal program
(section 18(c)(3) of the Act and 29 CFR
1902.3(e)). Likewise, a Stale is expected
to prohibit advance notice of inspection,
allowing exception thereto no broader
than in the Federal program (28 CFR
1902.3{f}). Section 35(a) of the Maryland
Occupational Safety and Health Law
authorizes the Commissioner of Labor
and Indusltry to enter and inspect all
covered workplaces in terms
subatantially indentical to those in the
Federal Act. In addition, section 2A
authorizes the Commissioner lo petition
the Maryland district courts for an order
to permit entry into such establishments
that have refused entry for the purpose
of inspection or investigation. The
Maryland law also prohibits advance
notice, and implementing procedures for
exceptions to this prohibition are
substantially identical to the Federal.

In order to be found qualified for final
approval, & State is expected to take
action to enforce its right of entry when
denied (20 CFR 1902.37(b){9]) and to
adhere to its advance notice procedures.
The 18{e) Evaluation Report shows that
Maryland received 24 denials of eniry
and warrants were obtained for 12 of
these refusals. Entry was gained in the
other 12 cases after negotiation with the
employers. The 18{e) Evaluation Report
shows that there was one instance of
advance notice. The State's use of its

procedures was found to be proper
{Evaluation. Report, p. 18).

(f) Citations, Penaities, and
Abatement. A State plan is expected to
have authority and procedures for
promptly notifying employers and
employees of violations identified
during inspection, for the proposal of
effective first-instance sanctions against
employers found in violation of
standards and for prompt employer
nofification of such penalities (29 CFR
1902.4(c)(2) (x) and (xi)). The Maryland
plan through its law, regulations and
field operations manual, which have all
been previously approved by OSHA,
has established a system similar to the
Federal for prompt issuance of citations
to employers delineating violations and
establishing reasonable abatement
periods requiring posting of such
citations for employee information and
proposing penalties.

In order to be qualified for final
approval, the State, in actual operation,
must be found to conduct competent
inspections in accordance with
approved procedures and to obtain
adequate information to support
resulting citations (29 CFR
1802.37(b)(10)). to issue citations,
proposed penalties and failure-to-abate
notifications in a timely manner (29 CFR
1902.37(b)(11)), to propose penalties for
first instance violations that are at least
as effective as those under the Federal
program (28 CFR 1902.37(b}(12)), and to
ensure abatement of hazards including
issuance of failure to abate notices and
appropriate penalties (29 CFR
1902.37(b)(13]). As discussed in the 18(e)
Evaluation Report, the State finds an
average of .8 violations per initial
inspection. Additionally, data showed
that the State percentage of not-in-
compliance programmed inspections for
safety (42.3%) was lower than Federal
OSHA whereas health (48.5%) exceeded
Federal OSHA (Evaluation Report, p.
12). The report attributed the lower
averages primarily to the State’s high
safety penetration rate, with
establishments on the State’s high
hazard safety list being inspected on an
average of once every (hree years, and
to the State’s effective voluntary
compliance program. In addition,
monitoring has indicated that the State
does effectively identify and cite
violations, and that inspectors recognize
and properly classify violations
(Evaluation Report, p. 19).

The AFL-CIO's written comments
suggest that a shortage of adequate staff
is a factor in the State's longer lapse
time from inspection to issuance of
citation and proposed penalty (23 days
for safety; 59 days for health) (Ex. 9-3).

The 18{e) Evaluation Report attributed
the longer safety citation issvance time
to the fact that inspection reports are
prepared in the State's four regional
offices and all citations are issued from
the Baltimore central office. Maryland in
its written response agreed that the
health citation issuance time was
excessive and has implemented
procedures whereby the State Attorney
General's office no longer reviews most
health cases prior to citation issuance
(Ex. 3-5). Maryland concluded that
although each of the aforementioned
issues has some bearing on its lapse
time, the size of its compliance staff, as
purported by the AFL-CIO. has no
significant bearing on this issue. The
18(e) Evaluation Report concludes that
the States' overall performance relative
to this area is satisfaclory and as
effective as the Federal OSHA program
{p. 28).

Neither the data nor any comments
suggest that the State has any problem
in adequately documenting inspections
to support citations.

During the 18(e) evaluation period
penalty levels for serious violations
were higher than Federal ($357 safety.
$389 health). Maryland conducts a
higher proportion of follow-up
inspections than does Federal OSHA
(14.4% of not-in-compliance inspections).
Abatement periods are generally shorter
than Federal (3 days for safety, 9.3 days
for health), Maryland attempt to
document abatement within 30 days for
all serious, willful and repeat violations.
The 18{e) Evaluation Report indicates
acceptable performance (pp. 20-21).

() Contested Cases. In order to be
considered for initial approval and
certification, a State plan must have
authority and procedures for employer
contes! of citations, penalties and
abatement requirements at full
administrative or judicial hearings.
Employees must also have the right to
contest abatement periods and the
opportunity to participate as parties in
all proceedings resulting from an
employer’s contest (28 CFR
1902.4{c)(2)(xii)). Maryland's procedures
for contest of citations, penalties and
abatement requirements and for
ensuring employee rights are contained
in the law, regulations and field
operations manual made a part of the
record in this proceading. Unlike the
Federal system of review, citations and
penalties are first reviewed by the
agency with overall responsibility for
administering the plan rather than by a0
independent agency. Appeals of
citations, penalties and abatement
periods are first heard by a hearing
examiner, whose decision may be
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reviewed by the Commissioner of Labor
and Industry. The Commissioner's
decision may be appealed to the
appropriate circuit court. One hundred
ninety-three (193) inspections resulted in
contests during October 1982 through
March 1984, OSHA evaluation of these
cases supported the conclusion that the
State's enforcement actions are
adequately supported (Evaluation
Reporl, p. 23).

To qualify for final approval, the State
must seek review of any adverse
adjudications and take ection to correct
any enforcement program deficiencies
resulting from adverse administrative or
judicial determinations (29 CFR
1902.37[b}(14)). The State had no
adverse decisions which would require
review or corrective action.

Accordingly, OSHA finds that the
Maryland plan effectively reviews
contested cases.

(h) Enfercement Conclusion. In
summary, the Assistant Secretary finds
that enforcement operations provided
under the Maryland plan are
competently planned and conducted,
and are overall at least as effective as
Federal OSHA enforcement.

(4),Public Employee Program. Section
18{c)(6) of the Act requires that a State
which has an approved plan must
maintain an effective and
comprehensive occupational safety and
health program applicable to all
employees of public agencies of the
State and its political subdivisions,
which program must be as effective as
the standards contained in an approved
plan. 29 CFR 1902.3{j) requires that a
State's program for public employees be
as effective as the State's program for
private employees covered by the plan,

Maryland’s plan provides a program
in the public sector which is comparable
to that in the private sector, with the
exception that the State does not
propose penalties and that the State
supplements its compliance personnel
with Public Sector Self Inspectors
(PSSI's). The PSSI's are employed by
State agencies or political subdivisions
and are empowered to conduct
inspections of their employers. There
are 30 PSSI's in the 24 State agencies or
political subdivisions participating in
the program. During the evaluation
period, the State conducted 188
Inspections in the public sector and
cited 242 violations. The proportion of
inspections dedicated to the public
sector (5% of total inspections during the
evaluation period) was considered
appropriate to the needs of public
employees (Evaluation Report, p- 8).
Injury and illness rates in the public
sector in Maryland are higher than those
in the private sector (8.8 conbined State

and local government all case rate and
5.7 combined State and local
government lost workday case rate in
1982). The Evaluation Report notes that
the differences in the public and private
sector rates are explained by the unique
character of public employment as well
as the lower number of hours worked in
the public sector (p. 11). The AFL-CIO
commented on the fact that the State's
lost workday case rate for the private
sector in higher than the State's private
sector rate (Ex. 3-3). In its response the
State noted that the public sector rate
reflects correctional institutions, police,
fire and mental hospitals, which have
working conditions not comparable to
the private sector, and that current
safety and health standards do not
address many of the unique conditions
found in these workplaces (Ex. 3-5). In
addition, the Evaluation Report notes
that the Maryland public sector rates
are somewhal inflated by the more
liberal leave policies of State and local
governments which may serve as
incentive for claims of illness or injury
(p. 10).

Because the State treats the public
seclor in a manner comparable to the
private sector, as evidenced by its
wrilten procedures, which are
applicable to all covered employees,
public or private, and $ince monitoring
indicates similar performance in the
public and private sectors, OSHA
concludes that the Maryland program
meets the criterion in 28 CFR 1902.3(j).

(5) Staffing and Resources. Section
18(c)(4) of the Act requires State plans
to provide the qualified personnel
necessary for the enforcement of
standards. In accordance with 29 CFR
1802.37(b)(1), one factor which OSHA
must consider in evaluating a plan for
final approval is whether the State has a
sufficient number of adequately trained
and competent personnel to discharge
its responsibilities under the plan.

Maryland has committed itself to
funding the State share of salaries for 42
safety inspectors and 19 health
enforcement officers as evidenced by
the FY 1984 Application for Federal
Assistance (Ex. 2-8), In its subsequent
FY 1985 application, the State has
committed itself to the funding of 40
safety and 20 health enforcement
officers. These compliance staffing
levels exceed the revised benchmarks
proposed for Maryland.

As noted in the Federal Register
notice announcing certification of the
completion of developmental steps for
Maryland (45 FR 10335) all personnel
under the plan meet civil service
requirements under the State merit
system, which was found to be in
substantial conformity with the

Standards for a Merit System of
Personnel Administration by the U.S.
Civil Service Commission.

The State provides continuing training
for its staff. The 18(e) Evaluation Report
noted that the State provided formal
training for all professional employees
(Evaluation Report, p. 8).

Because Maryland has allocated
sufficient enforcement staff to meet the
revised benchmarks for that State, and
personnel are trained and competent,
the requirements for final approval set
forth in 29 CFR 1902.37(b)(1), and in the
1978 Court Order in AFL-CIO v.
Marshall, supra, are being met by the
Maryland plan.

Section 18(c)(5) of the Act requires
that the State devote adequate funds to
administration and enforcement of its
standards. The Maryland plan was
funded at $4,652.462 in FY 1984. (50% of
the funds were provided by Federal
OSHA and 50% were provided by the -
State.)

As noted in the Evaluation Report,
Maryland's funding appears sufficient in
absolute terms; moreover, the State
compares favorably to Federal OSHA
with respect to expenditures per
covered employee (Evaluation Report, p.
27). On this basis, OSHA finds that
Maryland has provided sufficient
funding for the various activities carried
out under the plan.

(6) Records and Reports. State plans
must assure that employers in the State
submit reports to the Secretary in the
same manner as if the plan were not in
effect (section 18(c)(7) of the Act and 20
CFR 1802.3(k)). The plan must also
provide assurances that the designated
agency will make such reports to the
Secretary in such form and containing
such information as he may from time to
time require (section 18(c)(8) of the Act
and 29 CFR 1902.3(1)).

Maryland's employer recordkeeping
requirements are substantially identical
to those of Federal OSHA, and the State
participates in the BLS Annual Survey of
Occupational Ilinesses and Injuries. As
noted in the January 16 proposal, the
State participates and has assured its
continuing participation with OSHA in
the Federal-State Unified Management
Information System as a means of
providing reports on its activities to
OSHA.

For the foregoing reasons, OSHA
finds that Maryland has met the
requirements of sections 18(c) (7) and (8)
of the Act on employer and State reports
to the Secretary.

(7) Voluntary Coempliance Program. A
State plan is required to undertake
programs to encourage voluntary
compliance by employers by such
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means as conducting training and
consultation with employers and
employees (29 CFR 1802.4(c)(2)(xiii)).

During the 18(e) evaluation period,
Maryland provided training to 2420
employers and supervisors and 9500
employees, Of the employees trained,
27.4% were in high hazard industries
(Evaluation Report, p. 8).

Maryland provides public sector on-
site consultative services to employers
under its approved State plan. During
the 18(e) evaluation period, 118 public
seclor on-site consultative visits were
conducted in Maryland. In the private
sector, Maryland provides on-site
consultative services to employers
under a cooperative agreement with
OSHA made pursuant to section 7(c)(1)
of the Act and 29 CFR Part 1908.

Accordingly, OHSA finds that
Maryland has established and is
administering an effective voluntary
compliance p m.

(8) Injury and lllness Statistics. As a
factor in its 18(e) determination, OSHA
must consider the Bureau of Labor
Statistics Annual Occupational Safety
and Health Survey and other available
Federal and State measurements of
program impact on worker safety and
health (20 CFR 1802.37(b}(15)). As noted
in the 18(e) Evaluation Report,
Maryland’s injury and illness all case
rate was lower than the Federal average
while the State's lost workday case rate
was higher than the Federal average. It
should be noted, however, that this
comparative difference existed at the
time of the inception of the Maryland
plan in 1973. The overall trend in worker
safety and health injury and illness rates
since the State began enforcement of its
plan compares favorably to that under
the Federal program. For example, from
1973 through 1982, the injury and illness
all case rate declined 27.7% for all
industry, and the lost workday rate for
all industry declined 2.6%

The AFL-CIO’'s comments expressed
concern regarding Maryland's higher
injury and illness lost workday case rate
(Ex. 3-3). The Evaluation Report noted
that Maryland had an overall lost
workday case rate of 3.7 in all industries
which does slightly exceed the Federal
rate. However, an overall decreasing
trend is evident as noted sbove,

Maryland, in its response to the AFL-
ClO's comments, noted that the
difference between the State and
Federal lost workday case rates was
very small and not significant. In
addition, the State pointed out that the
State's average lost workdays per lost
workday case (16) was almost identical
to the Federal average.

Considering the State’s overall
substantial decline in injury and illness

rates, OSHA finds a favorable
comparison between Maryland's trends
in injury and illness statistics and those
in States with Federal enforcement.
Decision

OSHA has carefully reviewed the
record developed during the above
described proceedings, including all
comments received thereon. The present
Federal Register document sets forth the
findings and conclusions resulting from
this review.

In light of all the facts presented on
the record, the Assistant Secretary has
determined that (1) the revised
compliance staffing levels proposed for
Maryland meet the requirements of the
1978 Court Order in AFL-CIO v.
Marshall in providing the number of
safety and health compliance officers
necessary for a “fully effective™
enforcement program, and (2) that the
Maryland State plan for occupational
safety and health in actual operation,
which has been monitored for at least
one year subsequent to certification, is
at least as effective as the Federal
program and meets the statutory criteria
for State plans in section 18(e) of the Act
and implementing regulations at 28 CFR
1902. Therefore, the revised compliance
staffing benchmarks of 36 safety and 18
health are approved and the Maryland
State plan is hereby granted final
approval under section 18(e) of the Act
and implementing regulations at 29 CFR
Part 1902, effective

Under this 18{e) determination,
Maryland will be expected to maintain a
State program which will continue to be
at least as effective as operations under
the Federal program in providing
employee safety and health at covered
workplaces. This requirement includes
submitting all required reports to the
Assistant Secretary as well as
submitting plan supplements
documenting State initiated program
changes, changes required in response
to adverse evaluation findings, and
responses to mandatory Federal
program changes. In addition, Maryland
must continue to allocate sufficient
safety and health enforcement staff to
meet the benchmarks for State staffing
established by the Department of Labor,
or any revision to those benchmarks,

Effect Of Decision

The determination that the criteria set
forth in section 18(c) of the Act and 29
CFR Part 1902 are being applied in
actual operations under the Maryland
plan terminates OSHA authority for
Federal enforcement of its standards in
Maryland, in accordance with section
18(e) of the Act, in those issues covered
under the State plan. Section 18(e)

provides that upon making this
determination “the provisions of
sections 6(a)(2), 8 (except for the
purpose of carrying out subsection (f) of
this section), 9, 10, 13, and 17, and
standards promulgated under section 6
of this Act, shall not apply with respect
to any occupational safety or health
issues covered under the plan, but the
Secretary may retain jurisdiction under
the above provisions in any proceeding
commenced under section 9 or 10 before
the date of determination.”

Accordingly, Federal authority to
issue citations for violation of OSHA
standards (sections 5{a)(2) and 9); to
conduct inspections (excepl those
necessary to conduct evaluations of the
plan under section 18(f), and other
inspections, investigations or
proceedings necessary to carry out
Federal responsibilities which are not
specifically preempted by section 18(e))
(section 8); to conduct enforcement
proceedings in contested cases (section
10); to institute proceedings to correct
imminent dangers {section 13); and to
propose civil penalties or initiate
criminal proceedings for violations of
the Federal Act (section 17) is
relinquished as of the effective date of
this determination. (Because of the
effectiveness of the Maryland plan,
there has been no exercise of concurrent
Federal enforcement authority in issues
covered by the plan since the signing of
the Operational Status Agreéement in
August 1976.) A

Federal authority under provisions of
the Act not listed in section 18(e) are
unaffected by this determination. Thus,
for example, the Assistant Secretary
retains his authority under section 11(c)
of the Act with regard to complaints
alleging discrimination against
employees because of the exercise of
any right afforded to the employee by
the Act although such complaints may
be initially referred to the State for
investigation. Jurisdiction over any
proceeding initiated by OSHA under
sections 9 and 10 of the Act prior to the
date of this final determination remains
a Federal responsibility. The Assistant
Secretary also retains his authority
under section 6 of the Act to promulgate,
modify or revoke occupational safety
and health standards which address the
working conditions of all employees,
including those in States which have
received an affirmative 18(e)
determination. In the event that a State’s
18(e) status is subsequently withdrawn
and Federal authority reinstated, all
Federal standards, including any
standards promulgated or modified
during the 18(e] period, would be
Federally enforceable in the State.
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In accordance with section 18(e), this
determination relinquishes Federal
OSHA authority only with regard to
occupalional safety and health issues
covered by the Maryland plan, and
OSHA retains full authority over issues
which are not subject to State
enforcement under the plan. Thus, for
example, Federal OSHA relains its
authority o enforce all provisions of the
Act, and all Federal standards, rules or
orders which relate to safety or health in
private sector maritime employment
since these issues are excluded from .
coverage under the Maryland plan. In
addition Federal OSHA may
subsequently initiate the exercise of
jurisdiction over any issue (hazard,
industry, geographical area, operation or
facility) for which the State is unable to
provide effective coverage for reasons
not related to the required performance
or structure of the State plan.

As provided by section 18(f) of the
Act, the Assistant Secretary will
continue to evaluate the manner in
which the State is carrying oul its plan.
Section 18(f) and regulsations at 29 CFR
Part 1955 provide procedures for the
withdrawal of Federal approval should
the Assistant Secretary find that the
State has substantially failed to comply
with any provision or assurance
contained in the plan. Additionally, the
Assistant Secretary is required to
initiate proceedings to revoke an 18(e)
determination and reinstate concurrent
Federal authority under procedures set
forth in 29 CFR 190247 ef seq., if his
evaluations show that the State has
substantially failed to maintain a
program which is at least as effective as
operations under the Federal program,
or if the State does not submit program
change supplements to the Assistant

Secretary as required by 28 CFR Part
1953,

:prlanaﬁon of Changes to 29 CFR Part
952

29 CFR Part 1952 contains, for each
State having an approved plan, a
subpart generally describing the plan
and settin'g1 forth the Federal approval
status of the plan. 29 CFR 1902.43(a)(3)
requires that notices of affirmative 18(e)
determinations be accompanied by
changes to Part 1952 reflecting the final
approval decision. This notice makes
several changes to Subpart O of Part
1952 to reflect the final approval of the
Maryland pilan.

A new § 1952.213, Compliance staffing
benchmarks, has been added to reflect
the approval of the 1984 revised
benchmarks for Maryland.

A new § 1952.214, Final approval
determination, has been added to reflect
the determination granting final

approval of the plan. The new paragraph
contains a more accurate description of
the scope of the plan than the one
contained in the initial approval
decision.

Newly redesignated § 1952.215, Level
of Federal enforcement, has been
revised to reflect the State's 18(e) status.
The new paragraph replaces former
§ 1952.212, which described the
relationship of State and Fedecal
enforcement under an Operational
Status Agreement which was entered
into on August 186, 1976, Federal
concurrent enforcement authority has
been relinquished as part of the present
18(e) determination for Maryland, and
the Operational Status Agreement is no
longer in effect. § 1852.215 describes the
issues where Pederal authority has been
terminated and the issues where it has
been retained in accordance with the
discussion of the effects of the 18(e)
determination set forth earlier in the
present Federal Register notice.

While most of the existing Subpart O
has been retained, paragraphs within
the subpart have been rearranged and
renumbered so that the major steps in
the development of the plan (initial
approval, developmental steps,
certification of completion of
developmental steps and final plan
approval) are set forth in chronological
order. Related editorial changes to the
subpart include modification of the
heading of § 1952.210, to clearly identify
the 1973 initial plan approval decision to
which it relates. The addresses of
locations where State plan documents
may be inspected have been updated
and are found in § 1652.216.

Regulatory Flexibility Act

OSHA certifies pursuant to the
Regulatory Act of 1980 (5 U.S.C. 801, et
seq.) that this rulemaking will not have a
significant economic impact on a
substantial number of small entities.
Final approval will not place small
employers in Maryland under any new
or different requirements nor would any
additional burden be placed upon the
State government beyond the
responsibilities already assumed as part
of the approved plan. Certification to
this effect was previously forwarded to
the Chief Counsel for Advocacy, Small
Business Administration.

List of Subjects in 29 CFR Part 1952

Intergovernmental relations, Law
ﬁnﬁ;rﬁemem. Occupational safety and
ealt

[Sec. 18, 84 Stat. 1608 (29 US.C. 867}, 29 CFR
Part 1902, Secretary of Labor's Order No. 8-
83 (48 FR 35736))

Signed at Washington, D.C., this 18th day
of July 1985,
Patrick R. Tyson,
Acting Assistan! Secretary.

PART 1952— AMENDED]

Accordingly, Subpart O of 29 CFR Part
1952 is hereby amended as follows:

1. The authority citation for Part 1952
continues to read: >

Authority: Sec. 18, 84 StaL. 1608 (29 US.C.
667); 29 CFR Part 1902, Secretary of Labor's
Order No. 9-83 (48 FR 35736).

2. Section 1952.210 is amended by
revising the heading to read:

§ 1952.210 “Description of the plan as
Initially approved.”

§3 1952.211, 1952.212, 1952.213, and
1952.214 [R ted as 1952.216,
1952.215, 1952.211, and 1952.212
Respectively).

3. Section 1952.211 [Redesignated as
§ 1952.216] Section 1952.211 is
redesignated as § 1952.216.

4. Section 1952.212 [Redesignated as
§ 1952.215] Section 1952.212 is
redesignated as § 1952.215.

5. Section 1952.213 [Redesignated as
§ 1952.211) Section 1952.213 is
redesignated as § 1952.211, i

6. Section 1952.214 [Redesignated as
§ 1952.212] Section 1852.214 is
redesignated as § 1852.212.

7. The Table of Contents for Part 1052,
Subpart O is revised to read as follows:

Subpart O—Maryland

Sec.

1852210 Description of the plan as initially
approved.

1852.211 Developmental schedule,

1952.212 Completion of developmental steps
and certification.

1952.213 Compliance staffing benchmarks.
1952.214 Final approval determination.
1952.215 Level of Federal enforcement.
1952.216 Where the plan may be inspected.

8. New §§ 1952.213 and 1952.214 are
added to read as follows:

§1952.213 Compliance staffing
benchmarks.

Under the terms of the 1978 Court
Order in AFL-CIO v. Marshall
compliance staffing levels (benchmarks)
necgsgsary for a "fully effective”
enforcement program were required to
be established for each State operating
an approved State plan. In September
1884 Maryland, in conjunction with
OSHA, completed a reassessment of the
levels initially established in 1980 and
proposed revised compliance staffing
benchmarks of 36 safety and 18 health
compliance officers. After opportunity
for public comment and service on the
AFL-CIO, the Assistant Secretary
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approved these revised staffing
requirements on July 18, 16885,

§ 1952.214 Final approval determination.

{a) In accordance with section 18(e) of
the Act and procedures in 28 CFR Part
1902, and after determination that the
State met the “fully effective"
compliance staffing benchmarks as
revised in 1984 in response to a Court
Order in AFL-CIO v. Marshall (CA 74~
406), and was satisfactorily providing
reports to OSHA through participation
in the Federal-State Unified
Management Information System, the
Assistant Secretary evaluated actual
operations under the Maryland State
plan for a period of at least one year
following certification of completion of
developmental steps (45 FR 10335).
Based on the 18(e) Evaluation Report for
the period of October 1982 through
March 1984, and after opportunity for
public comment, the Assistant Secretary
determined that in operation the State of
Maryland’s occupational safety and
health program is at least as effective as
the Federal program in providing safe
and healthful employment and places of
employment and meets the criteria for
final State plan approval in section 18(e)
of the Act and implementing regulations
at 29 CFR Part 1902. Accordingly, the
Maryland plan was granted final
approval and concurrent Federal
enforcement authority was relinquished
under section 18(e) of the Act effective
July 18, 1985,

(b) The plan which has received final
approval covers all activities of
employers and all places of employment
in Maryland except for privale sector
maritime and on military bases.

(c) Maryland is required to maintain a
State program which is at least as
effective as operations under the
Federal program; to submit plan
supplements in accordance with 29 CFR
Part 1953; to gllocate sufficient safety
and health enforcement staff to meet the
benchmarks for State staffing
established by the U.S. Department of
Labor, or any revisions to those
benchmarks; and, to furnish such reports
in such form as the Assistant Secretary
may from time to time require,

9. Newly designated §§ 1952.215 and
1952.216 are revised to read as follows:

§ 1952.215 Level of Federal Enforcement.
(a) As a result of the Assistant
Secretary’s determination granting final
approval to the Maryland plan under
section 18(e) of the Act, effective July 18,
1885, occupational safety and health
standards which have been promulgated
under section 8 of there Act do not apply
with respect to issues covered under the
Maryland plan. This determination also

relinquishes concurrent Federal OSHA
authority to issue citations for violations
of such standards under sections 5(a)(2)
and 9 of the Act; to conduct inspections
and investigations under section 8
(except those necessary to conduct
evaluation of the plan under section
18(b) and other inspections,
investigations, or proceedings necessary
to carry out Federal responsibilities not
specifically preempted by section 18(e));
to conduct enforcement proceedings in
contested cases under section 10; to
institute proceedings to correct
imminent dangers under section 13; and
to propose civil penalties or initiate
criminal proceedings for violations of
the Federal Act under section 17. The
Assistant Secretary retains jurisdiction
under the above provisions in any
proceeding commenced under sections 9
or 10 before the effective date of the
18{e) determination.

(b) In accordance with section 18(e),
final approval relinquishes Federal
OSHA authority only with regard to
occupational safety and health issues
covered by the Maryland plan, OSHA
retains full authority over issues which
are not subject to State enforcement
under the plan. Thus, Federal OSHA
retains its authority relative to safety
and health in private sector maritime
activities and will continue to enforce
all provisions of the Act, rules or orders,
and all Federal standards, current or
future, specifically directed to private
sector maritime employment (29 CFR
Part 1915, shipyard employment; Part
1917, marine terminals; Part 1918,
longshoring; Part 1919, gear certification
as well as provisions of general industry
standards (29 CFR Part 1910)
appropriate to hazards found in these
employments) and employment on
military bases. Federal jurisdiction is
also retained with respect to Federal
government employers and employees.

In addition, any hazard, industry,
geographical area, operation or facility
over which the State is unable to
effectively exercise jurisdiction for
reasons not related to the required
performance or structure of the plan
shall be deemed to be an issue not
covered by the finally approved plan,
and shall be subject to Federal
enforcement. Where enforcement
jurisdiction is shared between Federal
and State authorities for a particular
area, project, or facility, in the interest
of administrative practicability Federal
jurisdiction may be assumed over the
entire project or facility. In either of the
two aforementioned circumstances,
Federal enforcement may be exercised
immediately upon agreement between
Federal and State OSHA.

(c) Federal authority under provisions
of the Act not listed in section 18(e) is
unaffected by final approval of the plan.
Thus, for example, the Assistant
Secretary retains his authority under
section 11(c) of the Act with regard to
complaints alleging discrimination
against employees because of the
exercise of any right afforded to the
employee by the Act, although such
complaints may be referred to the State,
for investigation. The Assistant

‘Secretary algo retains his authority

under section 6 of the Act to promulgate,
modify or revoke occupational safety
and health standards which address the
working conditions of all employees,
including those in States which have
received an affirmative 18(e)
determination, although such standards
may not be Federally applied. In the
event that the State’s 18(e) status is
subsequently withdrawn and Federal
authority reinstated, all Federal
standards, including any standards
promulgated or modified during the 18(¢)
period, would be Pederally enforceable
in that State.

(d) As required by section 18{f) of the
Act, OSHA will continue to monitor the
operations of the Maryland State
program to assure that the provisions of
the State plan are subtantially complied
with and that the program remains at
least as effective as the Federal
program. Failure by the State to comply
with its obligations may result in the
revocation of the final determination
under section 18(e), resumption of
Federal enforcement, and/or
proceedings for withdrawal of plan
approval,

§ 1952.216 Where the plan may be
Inspected.

A copy of the principal documents
comprising the plan may be inspected
and copied during normal business
hours at the following locations: Office
of State Programs, Occupational Safety
and Health Administration, U.S.
Department of Labor, 200 Constitution
Avenue, NW., Room N34786,
Washington, D.C. 20210; Regional
Administrator, Occupational Safety and
Health Administration, U.S. Department
of Labor, Gateway Building—Suite 2100,
and Office of the Commissioner,
Maryland Division of Labor and
Industry, Department of Licensing and

Regulation, 501 St. Paul Place, Baltimore,

Maryland 21202.

[FR Doc. 85-16832 Filed 7-17-85; 8:45 am|
BILLING CODE 4510-26-M

- P e S AL W B P e e

b J

R



Federal Register / Vol. 50, No. 138 / Thursday, July 18, 1985 / Rules and Regulations

29221

DEPARTMENT OF THE TREASURY
31CFR Part4

Amendment to Implementing
Regulations Military and Civilian
Employees' Claims Act

AGENCY: Department of the Treasury.
ACTION: Final rule.

SUMMARY: The Department of the
Treasury is amending 31 CFR 4.1 1o
conform those regulations to a recently
enacled amendment to the Military and
Civilian Employees’ Claims Act.
EFFECTIVE DATE: July 18, 1985,

FOR FURTHER INFORMATION CONTACT:
Alexandra B. Keith, Attorney-Advisor,
Office of the Assistant General Counsel
(Administration, Legislation and
Regulations), Department of the *
I'reasury, Room 1414, Main Treasury
Building, 1500 Pennsylvania Avenue
NW., Washington, D.C. 20220, {202) 566-
2327,

SUPPLEMENTARY INFORMATION:
Background

The Military Personnel and Civilian
Employees’ Claims Act of 1964, 31 U.S.C.
3721 el seq. (formerly 31 U.S.C, 240-243)
authorizes the Secretary of the Treasury
to settle and pay claims of officers or
employees of the Department of the
Treasury, for damage to or loss of,
personal property incident to their
service.

On January 12, 1863, Pub, L. 97-452, an
act to codify without substantive
changes recent laws related to money
and finance and to improve the United
States Code, was signed into law.
Section 17 of the Act substituted $25.000
for $15,000 in 31 U.S.C. 3721(b). This
substitution raised the amount which
the Secretary of the Treasury is
authorized to settle employee claims.

Section 4.1 of 31 CFR is hereby

;nnended to reflect these changes in the
aw,

Notice and Comment; Delayed Effective
Dates

Because this rule relates to agency
management and personnel, notice of
proposed rulemaking pursuant to 5
US.C. 553(b) and & delayed effective
date pursuant to 5 U.S.C. 553(d) are not
required. Moreover, the amended
regulations are necessitated by, and are
in conformity with, a Federal statute.

here is no discretion vested in, or
excrcised by, the Secretary in
implementing the statutory provisions
they are incorporated into the
regulations without change.
Accordingly, the Department of the
treasury finds that notice and public

procedure and a delayed effective date
are impracticable and unnecessary.
Special Analysis

Because this rule relates to agency
management and personnel, it is not
subject to Executive Order 12201.
Because no notice of proposed
rulemaking is required for this final rule,
it is not subject to the Regulatory
Flexibility Act (5 U.S.C. 601 et segq.).

Authority and Issuance

The Department of the Treasury
issues this rule under the authority of
the Military Personnel and Civilian
Employees’ Claims Act of 1964, 31 U.S.C.
3721 et seq. (formerly 31 US.C. 240-243),
and subsection 17 of Pub. L. 97-452
(January 12, 1983).

List of Subjects in 31 CFR Part 4

Claims, Government employees.
1. The authority citation for 31 CFR
Part 4 is revised to read as follows:

Authority: Sec. 3(b), 78 Sta\. 767, as
amended; 31 US.C. 3721(b),

2. Section 4.1 of Title 31 of the Code of
Federal Regulations is proposed to be
amended as set forth below:

§4.1 General. [Amended]

1. Section 4.1 is amended by striking
“$15,000" and inserting in lieu thereof
“$25,000",

Dated: July 5, 1985
D, Edward Wilson, Jr.,

2 Depuly Assistant Secretary for Departmental
Management.

[FR Doc. 85-17119 Filed 7-17-85; 8:45 am)
BILLING CODE 4810-25-M

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 100

[CGD3 85-083)

Regatta; Night in Venice, Great Egg
Harbor Bay, Ocean City, NJ

AGENCY: Coast Guard, DOT.
ACTION: Final rule,

SUMMARY: Special Local Regulations sre
being adopted for the Annual Night in
Venice Boat Parade sponsored by the
City of Ocean City, New Jersey. This
regulation is needed to provide for the
safety of participants and spectators on
navigable waters during this event,
EFFECTIVE DATE: This regulation
becomes effective on July 27, 1985,

FOR FURTHER INFORMATION CONTACT:
Lt. D.R. Cilley, (212) 668-7974.

SUPPLEMENTARY INFORMATION: On April
25, 1985, the Coast Guard published a
nolice of proposed rule making in the
Federal Register for this regulation (50
FR 18315). Interested persons were
requested to submit comments and one
comment was received.

Drafting Information

The drafters of this notice are Lt. D.R.
Cilley, Project Officer, Third Coast
Guard District Boating Safety Division,
and Ms. MaryAnn Arisman, Project
Attorney, Third Coast Guard District
Legal Office.

Discussion of Regulations

The Annual Night in Venice Boat
Parade is a Marine Parade to be held on
Great Egg Harbor Bay. It is sponsored
by the City of Ocean City, New Jersey
and is well known to the boaters and
residents of this area, This event is
traditionally held each year on the
fourth Saturday in July. Because of the
annual nature of this event, the Coast
Guard has decided to promulgate a
permanent amendment to Part 100 of
Title 33, Code of Federal Regulations.
Thereafter the Coast Guard will provide
the public with full and adequate notice
of this annual boat parade by
publication in the Third District Local
Notice to Mariners. Approximately 800
spectator craft are expected to watch
the 125 participating vessels in the boat
parade. The sponsor is providing in
excess of 6 patrol vessels in conjunction
with Coast Guard and local resources to
partol this event. In order to provide for
the safety of life and property, the Coast
Guard will restrict vessel movement in
the marine parade area and will
establish spectator anchorages for what
is expected o be a large spectator fleet.

Discussion of Comments

One comment was received from the
City of Ocean City, New Jersey. The
event sponsor requested to change the
start time for this event from 6:00 p.m. to
7:00 p.m. The later start time would give
those vessels which had been
decoratively lighted a better chance of
being seen later in the day. The Coast
Guard is concerned about the safety of
both participants and spectators. Over
the years some problems have
developed with this event involving the
drinking of alcohol. The New Jersey
Marine Police intends to enforce the
New Jersey boating-while-intoxicated
law this year during the event. The
Coast Guard feels that the later start
time will only add to the problem of
trying to control a large spectator fleet
during and after this event. Accordingly,
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no changes have been made in the
regulation as proposed.

Economic Assessment and Certification

This regulation is considered lo be
non-major under Executive Order 12291
on Federal Regulation and
nonsignificant under Department of
Transportation regulatory policies and
procedures (44 FR 11034: February 28,
1979). The economic impact of this
proposal is expected to be so minimal
that a full regulatory evaluation is
unnecessary. This event will draw a
large number of spectator craft into the
area for the duration of the parade. This
should have a favorable impact on
commercial facilities providing services
to the spectators. This area is used
primarily by recreational boaters; any
impact on commercial traffic in the area
will be negligible.

Since the impact of this regulation is
expected to be minimal, the Coast
Guard certifies that it will not have a
significant economic impact on a
substantial number of small entities.

List of Subjects in 33 CFR Part 100
Marine safety, Navigation (water).

Final Regulation
PART 100—{AMENDED]

In consideration of the foregoing, Part
100 of Title 33, Code of Federal
Regulations is amended as follows:

1. The authority citation for Part 100
continues to read as follows:

Authority: 33 US.C. 1233; 40 CFR 1.48 and
33 CFR 100.35,

2. Part 100 is amended by
adding§ 100.303 to read as follows:

§100.303 Night in Venice, Great Egg
Harbor Bay, City of Ocean City, NJ.

(a) Regulated Area: The southwest
side of Ship Channel from Buoy C,
seaward to Board Thorofare Buoy No. 17
(black can) to Ocean City Longport
Bridge, thence south to Great Egg
Waterway Daybeacon 28.

(b) Effective Period: This regulation
will be effective from 4:30 p.m. to 11:45
p.m. on July 27, 1985 and thereafter
annually on the fourth Saturday in July
unless otherwise specified in the Third
District Local Notice to Mariners and in
a Federal Register notice.

(c) Special Local Regulations:

(1) All persons or vessels not
registered with sponsor as participants
or not part of the regatta patrol are
considered spectators.

{2) No person or vessel may enter or
remain in the regulated area unless
participating in the event, or authorized
to be there by the sponsor or Coast
Guard patrol personnel.

(3) Spectator vessels must be at
anchor within a designated spectator
area or moored to a waterfront facility
within the regulated area prior to the
start of the parade in such a way that
they shall not interfere with mariners
transiting Great Egg Harbor Bay. The
spectator fleet shall be held behind
buoys or committee boats provided by
the sponsor in the following areas:

(i) Northwestward of a line marked by
a patrol vessel in position 38 degrees 17
minutes 45 seconds North latitede; 074
degrees 33 minutes 45 seconds Wesl
longitude to the 9th Street Route 52
Bridge in Ocean City, New Jersey,
including Great Egg Waterway Red
Buoy No. 2, but shall not extend
northwestward of the Great Egg
Waterway Point Buoy.

(il) Westward of a line of buoys
between Great Egg Waterway Buoys 10
and 14.

(iii) Within the area around the shoals
and islands in Beach Thorofare between
Great Egg Waterway Buoys 15 and 21.
This area shall at no point be closer that
150 yards from the line of bulkheads and
lagoon entrances in Ocean City, New
Jersey.

(4) All persons and vessels shall
comply with the instructions of U.S.
Coast Guard patrol personnel. Upon
hearing five or more blasts from a U.S.
Coast Guard vessel, the operator of a
vessel shall stop immediately and
proceed as directed, U.S. Coast Guard

patrol personnel include commissioned.

warrant and petty officers of the Coast
Guard. Members of the Coast Guard
Auxiliary may be presen! to inform
vessel operators of this regulation and
other applicable laws.

(5) For any violation of this regulation,
the following maximum penalties are
authorized by law:

(i) $500 for any person in charge of the

navigation of a vessel.

(if) $500 for the owner of a vessel
actually on board.

(i1i) $250 for any other person.

(iv) Suspension or revocation of a
license for a licensed officer.

Dated: June 20, 1985,
P.A. Yost,

Vice Admiral, U.S. Cogst Guard, Commander,
Third Co