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Rules and Regulations

This saction of the FEDERAL REGISTER
contains regulatory documents having
general applicability and legal effect, mosi
of which are keyed to and codified in
ihe Code of Federal Regulations, which is
pubiished under 50 litles pursuant to 44
US.C. 1510

The Coda of Federal Regulations is sold
by the Superintendent of Documents.
Prices of new books are listed in the
first FEDERAL REGISTER issus of each

woek,

DEPARTMENT OF AGRICULTURE
Federal Grain Inspection Service
7 CFR Part 800

Official Records and Forms (General)

AGENCY: Federal Grain Inspection
Service, USDA.
AcTioN: Final rule.

SUMMARY: According to the
requirements for periodic review of
existing regulations, the Federal Grain
Inspection Service (FGIS or Service] is
publishing with slight modification as a
final rule, a proposed rule in which
certain chinges were proposed to be
made to the regulations under the
United States Grain Standards Act, as
amended (Act), concerning Official
Records and Forms [General). The
changes involve rewriting, revising, and
reorganizing these regulations to
simplify, clarify, and condense certain
language; and facilitate the use of the
regulations,

EFFECTIVE DATE: June 5, 1985,

FOR FURTHER INFORMATION CONTACT:
Lewis Lebakken, Jr., Information
Resources Management Branch (RM),
FCIS, USDA, Room 0867 South Building,
1400 Independence Avenue, SW,,
Washington, D.C. 20250, telephone (202)
382-1738.

SUPPLEMENTARY INFORMATION:

Executive Order 12291

This final rule has been issued in
conformance with Executive Order
12291 and Departmental Regulation
1512-1. This action has been classified
s nonmajor because it does not meet
the criteria for a major regulation
established in the Order.

Regulatory Flexibility Act Certification

: Pr. Kenneth A. Gilles, Administrator,
FGIS, has determined that this final rule

does not have a significant economic
impact on & substantial number of small
entities as defined in the Regulatory
Flexibility Act (5 U.S.C. 601 et s2q.)
because most users of the official
inspection and weighing services and
those entities that perform these
services do not meet the requirements
for small entities,

Information Collection and
Recordkeeping Requirements

In compliance with the Office of
Management and Budget (OMB)
regulations (5 CFR Part 1320) which
implements the Paperwork Reduction
Act of 1980 (Pub, L. 86-511) and section
3504(h) of that Act, the information
collection and recordkeeping
requirements contained in the final rule
have been approved by OMB. No
comments concerning these
requirements have been received.

Final Action

The review of the regulations
concerning Official Records and Forms
(General) (7 CFR 800.145-800.155)
included a determination of continued
need for and consequences of the
regulations. The objective of the review
was to ensure that the regulations are
serving their intended purpose, the
language is clear, and the regulations
are consistent with FGIS policy and
authority, FGIS has determined that, in
general, these regulations are serving
their intended purpose, are consistent
with FGIS, policy and authority, and
should remain in effect, FGIS. however,
is amending §§ 800.145-800.155 hy
reorganizing the text to combine and
consolidate compatible sections and
make other miscellaneous changes for
olarity.

A proposal to amend the regulations
was published in the August 10, 1984,
issue of the Federal Register (49 FR
32074). Comments were to be submitied
by October 9, 1984.

Two trade organizations commented
on the proposed changes to the
regulations. One commenter suggested
defining the term “copies" (of official
certificates (§ 800.153)) as meaning
facsimile reproduction, microfilm,
microfiche, computer-generated copies,
or similar duplications. This
recommended definition would expand
upon the form in which official
certificates would be maintained.
Presently, the term copy is used and

Fedoral Register
Vol. 50, No. 87

Monday, May 6, 1985

applied in its nerrowest and simplest
sense in the context in which it appears,
Accordingly, copies of official
certificates generally include only
carbon copies. The recommended
definition for such copies takes into
account many of the currently available
methods of duplication. The
applicability of such methods to other
records maintained pursuant to the Act
also may require consideration. In view
of the above, this matter requires a full
and complete evaluation and review on
an agency, if not Departmental, basis.
Therefore, FGIS plans to review this
matter separately and will publish
rulemaking, as appropriate. Accordingly,
no change to the proposed rule appears
in this final action based upon this
commenter's recommendation.

Another commenter noted that in the
list of agency records that must be made
available to the public (§ 800.154(b)(1)).
the term “employee” was substituted for
the term “staffing"” records. The
commenter stated that the two terms are
not necessarily synonymous. As
proposed, personnel information
previously unavailable to the public
could possibly have been requested.
FCIS changed the subject term as a
matter of editorial preference. It was not
FGIS' intention to change the type of
records available to the public.
However, FGIS recognizes the
commenter's concern and, as a resull,
has changed "employee” to “staffing.”
This same commenter suggested the
requirements that records of approved
weighers (§ 800.149(b)) be kept for the
tenure of the licensee be eliminated
because such personnel are not issued
licenses. Approved weighers are not
issued licenses but by the nature of their
employment are given authority to
perform weighing. However, to avoid
confusion, the phrase "tenure of the
licensee™ was changed to “tenure of the
weigher's employment” as an approved
weigher,

The present sections of the regulations
contain provisions concerning official
records kept by agencies and
contractors (§ 800,145); retention periods
for official records (§ 800.146);
availability of official records
(§ 800.147); records issued by the
Service under the Act (§ 800.148).
Sections 800,149 through 800.155 contain
provisions relating to records on:
delegations, designations, contracts, and
approval of scale testing organizations:
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organization, staffing, and budget;
licenses, authorizations, and approvals;
fee schedules; space and equipment;
official inspection, Class X or Class Y
weighing, and equipment testing
services: and related official records.

The intent and purpose of these
provisions is to require that specified
records be prepared and maintained in a
manner that would facilitate the daily
use of the records as well as the review
and audit of the recards to determine
compliance with the Acl, regulations,
standards, and instructions. This final
rule does not alter the intent and
purpose of these sections.

In addition to specifying the intent |
and purpose of these regulations in
§ 800.145, this final rule reorganizes the
text to combine and consolidate
compatible sections. The present
§§ 800.146 and 800.154 is reorganized to
separate out cerfain provisions in the
present sections. This, in part, results in
the addition of four new sections with
appropriate renumbering of the present
sections. Applicable retention periods
are included in each section, as
appropriate.

reorganization includes sections
providing for maintenance and retention
of records as follows: general
requirements, § 800,145; delegations,
designation, contracts, and approval of
scale testing organization, § 800.147;
organization, staffing, and budget,
§ 800.148; licenses and approvals,
§ 800.149; fee schedules, § 800.150; space
and equipment, § 800.151; file samples,
§ 800.152; and official inspection, Class
X or Class Y weighing, and equipment
service, §'800.153. Sections 800,154
through 800.159 include provisions as to
the availability of official records:
detailed work records; official
inspection records; official weighing
records; equipment testing work records;
and related official records.

While approved scale testing
organizations are mentioned in the
present regulations, more references are
included to clarify that the
recordkeeping requirements also apply
to these organizations. Other minor
changes, including grammatical changes,
are made to clarify these provisions of
the regulations. Even though a
reorganization is made, the substance,
including the record and sample
retention periods, remain unchanged.

In addition to the revisions referenced
above, §§'800.195, 800.196, and 800,198
are amended to reflect the regulatory
references changed by the revision of
§§ 800.145-155 and the addition of
§§ 800.156-800.159. These amendments
are minor nonsubstantive changes that
are made to create accurate cross-
references to facilitate the use of the

regulations. Further, miscellaneous
nonsubstantive grammatical changes
are made to §§ 800.152, 800.154, 800,155,
and 800.158 for clarity and to facilitate
the use of the regulations.

List of Subjects in 7 CFR Part 800

Administrative practice and
procedure.

Accordingly, 7 CFR Part 800 of the
regulations is amended as follows:

PART 800—GENERAL REGULATIONS;
OFFICIAL RECORDS AND FORMS
(GENERAL)

1. Sectibn 800,145 is revised to read:

§800.145 WMaintenance and retention of
records—General requirements.

(a) Preparing and maintaining
records. The records specified in
§§'800.146-.159 shall be prepared and
maintained in a manner that will
facilitate (1) the daily use of records and
(2) the review and audit of the records to
determine compliance with the Act, the
regulations, the standards, and the
instructions.

(b) Retaining records. Records shall
be retained for a period not less than
that specified in §§ 800.146-.159. In
specific instances, the Administrator
may require that records be retained for
a period of not more than 3 years in
addition to the specified retention
period. In addition, records may be kept
for a longer time than the specified
retention period at the option of the
agency, the contractor, the approved
scale testing organization, or the
individual maintaining the records.

(Approved by the Office of Management and
Budget under control number 0580-0011)

2. Section 800.146 is revised to read:

§800.146 Maintenance and retention of
records Issued by the Service under the
Act

Agencies, contractors, and approved
scale testing organizations shall
maintain complete records of the Act,
regulations, the standards, any
instructions issued by the Service, and
all amendments and revisions thereto.
These records shall be maintained until
superseded or revoked.

(Approved by the Office of Management and
Budget under control number 0580-0011)

3. Section 800,147 is revised to read:
§800.147 Maintenance and retention of

records on delegations, designations,
contracts, and approval of scale testing
organizations.

Agencies, contractors, and approved
scale testing organizations shall
maintain complete records of their
delegation, designation, contract, or

approval. These records consist of &
copy of the delegation or designation
documents, a copy of the current
contract, or a copy of the notice of
approval, respectively, and all
amendments and revisions thereto.
These records shall be maintained until
superseded, terminated, revoked, or
cancelled.

(Approved by the Office of Management and
Budget under control number 0580-0011)

4. Section 800,148 is revised to read:

§800.148 Maintenance and retention of
records on organization, staffing, and
budget.

(a) Organization. Agencies,
contractors, and approved scale testing
organizations shall maintain complete
records of their organization, These
records shall consist of the following
documents: (1) If it is a business
organization, the location of its principal
office; (2) if it is & corporation, a copy of
the articles of incorporation, the names
and addresses of officers and directors,
and the names and addresses of
shareholders; (3) if it is'a partnership or
an unincorporated association, the
names and addresses of officers and
members, and a copy of the partnership
agreement or charter; and (4) if it is an
individual, the individual's place of
residence. These records shall be
maintained for 5 years,

(b) Staffing. Agencies, contractors,
and approved scale testing
organizations shall maintain complete
records of their employees, These
records consist of (1) the name of each
current employee, (2) each employee's
principal duty, (3) each employee's
principal duty station, (4) information
about the training that each employee
has received, and (5) related information
required by the Service. These records
shall be maintained for 5 years.

(c) Budget. Agencies, contractors, and
approved scale lesling organizations
shall maintain complete records of their
budget, These records consist of actual
income generated and actual expenses
incurred during the current year.
Complete accounts for receipts from (1)
official inspection, weighing, equipment
testing, and related services; (2) the sale
of grain samples; and (3) disbursements
from receipts shall be available for use
in establishing or revising fees for
services under the Act, Budget records
shall also include detailed information
on the disposition of grain samples
obtained under the Act. These records
shall be maintained for 5 years.

(Approved by the Office of Management and
Budget under control number 0580-0011)

5. Section 800.149 is revised to read:
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$00.149 Maintenance and retention of
rds on licenses and approvals.

(a) Licenses; Agencies, coniractors,
and approved scale testing
organizations shall maintain complete
records of licenses. These records
consist of current information showing
(1) the name of each licensee, (2} the
scope of each license, (3] the
wrmination date of each license, and (4)
related information required by the
service. These records shall be
maintained for the tenure of the
licensee.

(b) Approvals. Agencies shall
maintain complete records of approvals
of weighers. These records consist of
current information showing the name of
each approved weigher employed by or
at each approved weighing facility in the
area of responsibility assigned to an
agency or field office. These records
shall be maintained for the tenure of the
weigher's employment as an approved
weigher.
(Approved by the Office of Management and
Budget under control number 0580-0011)

6. Section 800.150 is revised to read:

§800.150 Maintenance and retention of
records on fee schedules.

Agencies, contractors, and approved
scale lesting organizations shall
maintain complete records on fee
schedules. These records consist of {a) a
copy of the current fee schedule: (b) in
the case of an agency, data showing
how the fees in the schedule were
developed; (¢} superseded fee schedules;
and (d) related information required by
the Service. These records shall be
maintained for 5 years.
{Approved by the Office of Management and
Budget under control number 0580-0011)

7. Section 800.151 is revised o read:

§800.151 Maintanance and retention of
records on space and equipment.

(a) Space. Agencies shall maintain
complete records on space. These
records consist of (1) a description of
space that is occupied or used at each
location, (2) the name and address of the
owner of the space, (3) financial
arrangements for the space, and (4)
felated information required by the
Service. These records shall be
maintained for 5 years.

(b) Equipment. Agencies shall
maintain complete records on
tquipment. These records consist of (1)
the description of each piece of
#quipment used in performing official
nspection or Class X or Class Y
weighing services under the Act, (2) the
location of the equipment, (3) the name
and address of the owner of the
tquipment, (4) the schedules for

equipment {esting and the results of the
testing, and (5) related information
required by the Service. These records
shall be maintained for 5 years.

{Approved by the Office of Management and
Budget under control numher 0580-0011)

8. Section 800,152 ia revised to read:

§800.152 Maintenance and retention of
file samples.

(a) General. The Service and agencies
shall maintain complete file samples for
their minimum retention period
(calendar days) after the official
function was completed or the results
otherwise reported.

(b) Minimum retention period.

(1) Trucks
(WA 3
Out 5
(2) Railcars
In 5
Out..... 10
(3) Barges (river)
[ e B 7o DU AL TR RS R, ST AR 5
Out 25
(4) Ships and barges (lake or
ocean)
In 5
Out. 25
Export (sublot samples)........... 60
(5) Bins and tanks ........cccoccevrreererresen 3

(6) Submitted samples ..cccvoivicrviiie. 3
Upon request by an agency and with

the approval of the Service, specified
file samples or classes of file samples
may be retained for shorter periods of
time. '

(c) Special retention periods. In
specific instances, the Administrator
may require that file samples be
retained for a period of not more than 80
calendar days. File samples may be kept
for a longer time than the regular
retention period at the option of the
Service, the agency, or the individual
maintaining the records.

{Approved by the Office of Mansgement and
Budget under control number 0580-0011)

9. Section 800.153 is revised to read:

§800.153 Maintenance and retention of
records on official inspection, Class X or
Class Y weighing, and equipment testing
service.

Agencies and approved scale testing
organizations shall maintain complete
detailed official inspection work
records, copies of official certificates,

and equipment lesting work records for
5 years.

(Approved by the Oifice of Management and
Budget under control number 0580-0011.)

10. Section 800.154 is revised to read:

§ 800.154 Avalilability of official records.

(a) Availability to officials. Each
agency, contraclor, and approved scale
testing organization shall permit
authorized representatives of the
Comptroller General, the Secretary, or
the Administrator to have access to and -
to copy. without charge, during
customary business hours any records
maintained under §§ 800.146-.159.

(b) Availability to the public. (1)
Agency, contractor, and approved scale
testing organization records. The
following official records will be
available, upon request by any person,
for public inspection during customary
business hours: (i) Copies of the Act, the
regulations, the standards, and the
instructions; (ii) the delegation.
designation, contract, or approval issued
by the Service; (iii) organization and
staffing records: (iv] a list of licenses
and approvals; and (v] the approved fee
schedule of the agency, if applicable.

(2) Service records. Records of the
Service are available in accordance with
the Freedom of Information Act (5 U.S.C.
552(a)(3)) and the regulations of the
Secretary of Agriculture (7 CFR, Part 1,
Subpart A).

(¢) Locations where records may be
examined or copied. (1) Agency,
contractor, and approved scale testing
organization recerds. Records of
agencies, contractors, and approved
scale testing organizations available for
public inspection shall be retained al the
principal place of business of the
agency, contractor, or approved scale
testing and certification arganization.

(2) Service recards. Records of the
Service available for public inspection
shall be retained at each field office and
at the headquarters of the Service in
Washington, D.C.

11. Section 800.155 is revised to read:

§800.155 Detalled work records—genecal
requirements.

(a) Preparation. Detailed work records
shall be prepared for each official
inspection, Class X or Class Y weighing,
and equipment lesting service performed
or provided under the Act. The records
shall (1) be on standard forms
prescribed in the instructions: (2) be
tvped or legibly written in English: (3) be
concise, complete, and accurate; (4)
show all information and data that are
needed to prepare the corresponding
official certificates or official report; (5)
show the name or initials of the
individual who made each
determination: and (6) show other
information required by the Service to
moniior or supervise the service
provided.
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(b) Use. Detailed work records shall
be used as a basis for (1) issuing official
certificates or official forms, (2)
approving inspection and weighing
equipment for the performance of
official inspection or Class X or Class Y
weighing services, (3) monitoring and
supervising activities under the Act, (4)
answering inquiries from interested
persons, (5) processing complaints, and
{8) billing and accounting. These records
may be used to report results of official
inspection or Class X or Class Y
weighing services in advance of issuing
an official certificate.

{c) Standard forms, The following
standard forms shall be furnished by the
Service to an agency: Official Export
Grain Inspection and Weight
Certificales (singly or combined), official
inspection logs, official weight loading
logs, official scale testing reports, and
official volume of work reports. Other
forms used by an agency in the
performance of official services,
including certificates, shall be furnished
by the agency.

{Approved by the Office of Management and
Budget under control number 0580-0011)

12. Section 800.156 is added to read:

§800.156 Official inspection records.

(a) Pan tickets. The record for each
kind of official inspection service
identified in § 800.76 shall, in addition to
the official certificate, consist of one or
more pan tickets as prescribed in the
instructions. Activities that are
performed as a series during the course
of an inspection service may be
recorded on one pan ticket or on
separate pan tickets. The original copy
of each pan ticket shall be retained by
the agency or field office that performed
the inspection.

(b) Inspection logs. The record of an
official inspection service for grain in a
combined lot and shiplot shall include
the official inspection log as prescribed
in the instructions. The original copy of
each inspection log shall be retained by
the agency or field office that performed
the inspection. If the inspection is
performed by an agency, one copy of the
inspection log shall be promptly sent to
the appropriate field office.

(c) Other forms. Any detailed test that
cannot be completely recorded on a pan
ticket or an inspection log shall be
recorded on other forms prescribed in
the instructions. If the space on a pan
ticket or an inspection log does not
permit showing the full name for an
official factor or an official criteria, an
approved abbreviation may be used.

(d) File samples. (1) General. The
record for an official inspection service
based, in whole or in part, on an

examination of a grain in a sample shall
include one or more file samples as
prescribed in the instructions.

(2) Size. Each file sample shall consist
of an unworked portion of the official
sample or warehouseman's sample
obtained from the lot of grain and shall

be large enough to permit a reinspection,

appeal inspection, or Board appeal
inspection for the kind and scope of
inspection for which the sample was
obtained. In the case of a submitted
sample inspection, if an undersized
sample is received, the entire sample
shall be retained.

(3) Method. Each file sample shall be
retained in a manner that will preserve
the representativeness of the sample
from the time it is obtained or received
by the agency or field office until it is
discarded. High moisture samples,
infested samples, and other problem
samples shall be retained according to
the instructions.

(4) Uniform system. To facilitate the
use of file samples, agencies shall
establish and maintain a uniform file
sample system according to the
instructions,

(5) Forwarding samples. Upon request
by the supervising field office or the
Board of Appeals and Review, each
agency shall furnish file samples (i) for
field appeal or Board appeal inspection
service, or (ii) for monitoring or
supervision. If, at the request of the
Service, an agency locates and forwards
a file sample for an appeal inspection,
the agency may, upon request, be
reimbursed at the rate prescribed in
§ 800.71 by the Service.

{Approved by the Office of Management and
Budget under control number 0580-0011)

13. Section 800,157 is added to read:

§800.157 Official welghing records.

(a) Scale ticket, scale tape, or other
weight records. In addition to the
official certificate, the record for each
Class X or Class Y weighing service
shall consist of a scale ticket, a scale
tape, or any other weight record
prescribed in the instructions.

(b) Weighing logs. The record of a
Class X or Class Y weighing service
performed on bulk grain in a combined
lot or bulk shiplot grain shall include the
official weighing log as prescribed in the
instructions. The original copy of each
weighing log shall be retained by the
field office or agency that performed the
weighing.

{Approved by the Office of Management and :

Budget under control number 0580-0011)
14. Section 800.158 is added to read:

§800.158 Equipment testing work
records,

The record for each official equipmen
lesting service or activity consists of an
official equipment testing report as
prescribed in the instructions. Upon
completion of each official equipment
tesl, one or more copies of the
completed testing report may, upon
request, be issued to the owner or
operator of the equipment. The testing
report shall show the (1) date the test
was performed, (2) name of the
organization and personnel that
performed the test, (3) names of the
Service employees who monitored the
testing, (4] identification of equipment
that was tested, (5) resulls of the test, (6)
names of any interested persons who
were informed of the test results, (7)
number or other identification of the
approval tag or label affixed to the
equipment, and (8) other information
required by the instructions.

{Approved by the Office of Managemen! and
Budget under control number 0580-0011)

15. Section 800,159 is added to read:

§800.159 Related official records.

(&) Volume of work report. Field
offices and agencies shall prepare
periodic reports showing the kind and
the volume of inspection and weighing
services that they performed. The report
shall be prepared and copies shall be
submitted to the Service according to
the instructions.

(b) Record of withdrawals and
dismissals. Field offices and agencies
shall maintain a complete record of
requests for official inspection or
weighing services that are withdrawn by
the applicant or that are conditionally
withheld or dismissed. The record shall
be prepared and maintained according
to the instructions.

(c) Licensee record. Licensees,
including licensed warehouse samplers,
shall (1) keep the license issued to them
by the Service and (2) keep or have
reasonable access to a complete record
of the Act, the standards, the
regulations, and the instructions.
{Approved by the Office of Management und
Budget under control number 0580-0011)

16. Section 800.195(f)(10) is revised to
read:

§800.195 Delegations.

(1) Responsibilities. * * *

(10) Records. Each delegated State
shall maintain the records specified in
§§ 800.145-.159.

1;. Section 800.196(g)(10) is revised 0
read:
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1800.196 Designations.

(z) Respansibilities, = * *

(10) Records. Each agency shall
maintain the records specified in
§§ 600.145-.159,

18. Section 800.198(b)(2) is revised to
read:
§600.198

|b) Restrictions. * * *

(2) Appeal service. An agency or
employees of agencies shall not be
eligible to enter into a contract with the
Service to obtain samples for, or to
perform other services involved in
appeal inspection or Board appeal
inspection services. However, agencies
may forward file samples to the Service
in accordance with § 800.156{d).

Authocity: Pub, L. 94-582. 90 Stat, 2867, as
amended (7 U.S.C, 71 et seg.)

Dated: April 19, 1985,

KA. Gillis,

\dministrotor

[FR Doc. 85-10891 Filed 5-3-85; 8:45 am)
BILUNG CODE 3410-EN-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. BS-ANM-1]

Alteration of Havre, Montana, Control
Zone and Transition Area

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

summaRry: This rule redefines the
current geographical boundaries of the
Havre, Montana, control zone and 700"
transition area. This action is required
due to & magnetic variatin change
resulting in amendments to the VOR
Rwy 7 and VOR Rwy 25 instrument
approach procedures. This action
provides the revised descriptions.
fm_cnvt DATE: 0901 G.am.t., August 1,
585,
FOR FURTHER INFORMATION CONTACT:
Kathy Paul, Airspace Technical
Specialist, ANM-535, Federal Aviation
.'}Lillllﬂlstration. 17800 Pacific Highway
South, C-68966, Seattle, Washington
%168, The telephone number is (206)
431-2530,
SUPPLEMENTARY INFORMATION:
Hismry

On February 8, 1965, the FAA *
Uroposed to amend Part 71 of the
Federal Aviation Regulations (14 CFR

Part 71) to redefine the current
geographical boundaries of the Havre,
Montana, control zone and 700"
transition area (50 FR 5399).

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments objecting to the proposal
were received. Except for editorial
changes, this amendment is the same as
that proposed in the notice. Sections
71.171 & 71.181 of Part 71 ofithe Federal
Aviation Regulations were republished
in Handbook 7400.8A dated January 2,
1985,

The Rule

This amendment to Part 71 of the
Federal Aviation Regulations redefines
the geographical boundaries of the
Havre, Montana, control zone and 700’
transition area. A change in the
magnetic variation resulted in
amendments to the VOR Rwy 7 and
VOR Rwy 25 instrument approach
procedures. This action provides the
revised descriptions to accommodate
these amendments.

The FAA has determined that this
regulation only invalves an established
body of technical regulations for which
frequent and routine amendments are
necessary ta keep them operationally
current. It, therefore—(1} Is not a “"major
rule” under Executive Order 12291; (2] is
not a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impaect is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Control zones, Transition areas,
Aviation safety.

Adoption of the Amendment

Accordingly. pursuant to the authority
delegated to me, § 71.171 & 71,181 of Part
71 of the Federal Aviation Regulations
(14 CFR Part 71} are amended, as
follows:

Havre, Montana, Control Zone—(Revised)

“Within a 5-mile radius of Havre City-
County Airport {lat. 48° 32'39" N.long.
109"4541°W.): within 3 miles each side of the
Hayre VOR 080" radial. extending from the 5-
mile radius zone to 7 miles east of the VOR:
and within 3 miles each side of the Havre
VOR 290° radial, extending from the 5-mile
radius zone to 7 miles west of the VOR;

within 2 miles each side of the Havre VOR
006" radial, extending from the 5-mile radius
area to 7.5 miles north of the VOR. This
control zone is effective during specific dates
and times established in advance by a Notice
to Airmen. The elfective dale and time
thereafter will be continuously published in
the Airport/Facility Directory”.

Havre, Montana, Transition Area—{Revised)

*“That airspace extending upward from 700
feet above the surface within a 14-mile radius
of Havre VOR within 4.5 miles south and 9.5
miles notth of the Havre VOR 080" radial,
extending from the 14-mile radius of area to
18.5 miles east of the VOR: and within 4.5
miles north and 9.5 miles South of the Havre
VOR 290" rudial. extending from the 14-mile
radivs area to 18.5 miles west of the VOR™.
(Secs. 307(a) and 313{s). Federal Aviation Act
of 1958 (49 U.S.C. 1348{a) and 1354(a)}: (48.
U.S.C. 106{g} {Revised, Pub. L. 97449, January
12, 1963)); and 14 CFR 11.68)

Jssued in Seattle, Washington, on April 24,
1985.
Wayne |. Barlow,
Acting Director, Northwest Mountain Region.
IFR Doc. 85-10897 Filed 5-3-85; 5:45 am|
BILLING CODE 4910-13-M

DEPARTMENT OF COMMERCE
Bureau of the Census

15 CFR Part 90

[Docket No. 50221-5049)

Procedure for Challenging Certain
Population and Income Estimates

AGENCY: Bureau of the Census,
Commerce.

ACTION: Final rule.

SUMMARY: The Bureau of the Census is
amending 15 CFR Part 90 to eliminate
the need lo electronically record
hearings held under this procedure. The
provision will now require that the
hearings be recorded, thereby allowing
the use of standard services such as
those provided by court reporiers. The
legal authority citation also is being
changed from 13 US.C.4t0 13 US.C. 4
and 181.

EFFECTIVE DATE: May 6, 1985,

FOR FURTHER INFORMATION CONTACT:
Roger Herriot, Chief, Population
Division, Bureau of the Census,
Washington, D.C. 20233, (301) 763-7646.

SUPPLEMENTARY INFORMATION: On April
6, 1979, the Bureau of the Census
published in the Federal Register (43 FR
20647) the administrative procedure
available to States and units of local
government to challenge current
estimates of population and per capita
income developed by the Bureau of the
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Census. This procedure is described in
15 CFR Part 90.

The Bureau is amending Title 15,
Chapter 1, Part 90 to delete
“electronically"” from § 90.14(f) in order
to provide flexibility in the method used
to record the hearing and to reduce costs
to the hearing participants.

This rule is not a major rule within the
meaning of Section 1 of Executive Order
12291. It is not likely to result in: (1) An
annual effect on the economy of $100
million or more; (2) a major increase in
costs or prices for consumers, individual
industries, Federal, State, or local
government agencies, or geographic
regions; or (3) significant adverse effects
on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets,

This rule is being issued in final
without prior notice because it is a rule
of agency procedure and is exempt from
notice and comment requirements by 5
U.S.C. 553(b)(A). Since notice and
opportunity to comment are not required
by the Administrative Procedure Act or
any other law, this rule is not a “rule”
within the meaning of the Regulatory
Flexibility Act and neither an initial nor
final regulatory flexibility analysis will
be prepared.

Accordingly, the Department's
General Counsel has determined and so
certified to the Office of Management
and Budget that dispensing with notice
and opportunity for comment is
consistent with the APA and other
relevant law,

This rule is not a substantive rule and
therefore is exempt from the 30-day
delayed effective date under 5 U.S.C.
553(d).

This rule does not impose an
information collection requirement for
purposes of the Paperwork Reduction
Act,

The legal authority for Part 90 is 13
U.S.C. 4 and 181.

List of Subjects in 15 CFR Part 90

Census data, Statistics.
John G. Keane,
Director, Bureau of the Census.

PART 90—{AMENDED]

For the reasons set out in the
preamble, 15 CFR Part 90 is amended to
read as follows:

1. The legal authority line should be
amended to include Section 181 of Title
13 U.S.C. as follows:

Authority; 13 US.C, 4 and 181.

§90.14 [Amended]
2. Section 90,14 is amended by
revising paragraph (f) to read as follows:

(f) The hearing shall be recorded but
no written record will be prepared
unless the Bureau so orders or unless
the challenging locality desires one in
whole or part and pays the costs of such
a written record, or the apportioned
costs should the Bureau also desire a
written record.

[FR Doc. 85-10907 Filed 5-3-85: 8:45 am|
BILLING CODE 3510-07-M

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Parts 210, 229, 230, 239, 240,
and 249

[Release Nos. 33-6578; 34-21982; FR-18;
File No. S7-20-84)

Business Combination Transactions;
Adoption of Registration Form

AGENCY: Securities and Exchange
Commission.

ACTION: Final rules.

SUMMARY: The Commission announces
the adoption of a new form to be used to
register securities under the Securities
Act of 1933 in connection with business
combination transactions. The form
applies the principles of the integrated
disclosure system to disclosure in the
context of mergers and exchange offers.
The form is designed to improve the
effectiveness of the business
combination prospectus by requiring
that information be presented in a more
accessible and meaningful format. In
addition, the Commission announces the
adoption of corresponding amendments
to existing rules and the adoption of an
amendment to Form 8-K relating to the
time for filing financial statements of
acquired businesses and stating the
policy implications of delays in filing
required information,

DATES: Effective date: Form S—4 and
these amendments are effective July 1,
1985, for all documents filed on or after
that date with respect to transactions
begun thereafter.

Compliance date: Registrants are
permitted, however, to use Form S4
immediately and to use the other
provisions amended herein in filings
made after publication of this release in
the Federal Register.

FOR FURTHER INFORMATION CONTACT:
Prior to the effective date, questions
relating to this action should be directed
to Patricia B. Magee, (202) 272-2589,
Office of Disclosure Policy, Division of

Corporation Finance, Securities and
Exchange Commission, 450 Fifth Stree
NW,, Washington, D.C. 20549; after the
effective date, contact Mauri L.
Osheroff, (202) 272-2573, Deputy Chicf
Counsel, Division of Corporation
Finance, Securities and Exchange
Commission, 450 Fifth Street, NW.,
Washington, D.C. 20549. For questions
concerning accounting matlers, contact
Howard P. Hodges, Jr., Chief
Accountant, Division of Corporation
Finance (202) 272-2553, Securities and
Exchange Commission, 450 Fifth Street,
NW., Washington, D.C. 20549,

SUPPLEMENTARY INFORMATION: Form
S-4, as adopted, is available for
registration under the Securities Act of
1833 (“Securitieg Act")' of securities
issued in: (i) Transactions of the type
specified in Rule 145(a); (ii) mergers in
which the applicable state law would
not require the solicitation of the votes
or consents of all of the security holders
of the company being acquired; (iii)
exchange offers for securities of the
issuer or another entity; and (iv) reoffers
or resales of securities registered on this
Form.? Form S—4 employs the principles
underlying the integrated disclosure
system and, thus, permits incorporation
by reference of information from reports
filed pursuant to the continuous
reporting requirements under the
Securities Exchange Act of 1934
(“Exchange Act")*to the same exten! as
is permitted when a company registers
securities under the Securities Act in a
primary offering not involving a
business combination. In addition, the
Commission is adopting @ number of
other amendments in connection with
Form S-4, including an amendment to
Form 8-K® relating to the financial
statements of acquired businesses.®

"15 US.C. 770~77an (1676 and Supp. V 1081 ).«
amended by Business Regulatory Reform Act of
1982, Pub. L. No. 97-261, section 19(d), 9% Stat. 112
(1982).

¥17 CFR 230.145. The transactions specificd in
Rule 145 include certaln reclassifications, merge s
consolidations and transfers of assels.

*In a seporate release, the Commission also |s
announcing the adoption of Form F-4 (17 CFR
230.34) to be used by certain foreign private issuers
to register securities in the context of the same kind
of business combination transactions encompassed
by Form S5-4. See Release No. 33-6579 (April 23,
1885). Form F-~4 is to be used by a foreign privaie
issuer, as that phrase is defined in Rule 405 (17 CIR
230.405) under the Securities Act, eligible to use
Form 20-F (17 CFR 248.2201), ”

15 US.C. 78a-78kk (1976 and Supp. V1581), ¢
omended by Act of june 8, 1983, Pub. L. No, 98-8
97 Stat. 206 (1983),

*17 CFR 249.308.

*The Commission today Is adopting amendments
to: [1) Rule 3-05 of Regulation S-X (17 CFR 210.3-
05); {2) ltems 502. 512 and 601 of Regulation S-K {7
CFR 229502, 512, 601); (3) Rules 145, 406, 463, 46+

Cuntinued
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|. Executive Summary

This rulemaking action is part of the
Commission's Proxy Review
Program,” and represents the
culmination of efforts extending over
several years to improve disclosure to
investors in business
cembinations.” Commentators generally
supported the Commission's effort and
the Commission is adopling the Form
and related amendments substantially
as proposed.”®

This area has been the focus of
sitention because the documents
delivered to security holders in the
context of business combinations
(mergers and exchange offers) are
frequently unwieldy, often 150 or more
pages, Improvements to the business
combination prespectus in certain
limited contexts were made in 1980 with
the adoption, on an experimental basis,
of Form $-15 " as part of the first phase

473, 475a and 477 under the Securities Act (17 CFR
30,145, 400, 463, 464, 473, 4754, 477); (4) Rules 14a-3,
144-8, 14¢-2 and 14c-5 under the Exchange Act (17
CFR 240.14a~3, 148-6, 140-2, 14c-5); and {5) Form 5~
K under the Exchange Act (17 CFR 248,308}

These amendments are the fifth rolemaking
initiutive in the Commission's program. The first
initintive was the adoption of a new uniform
Regulation S-K item relating to the disclosire of
certain relationships and transactions involving
management (Release No, 33-6441 (December 2,
1902) (47 FR 55601} The second initiative was the
sdoption of amendments designed to facilitate
thareholder communications (Release No. 34-20021
[July 25, 1983} {48 FR 35082}). The third was the
sdoption of amendments to the Commission's
shareholdar proposal rule, Rule 140-8 (Release No
3%-20091 [August 14, 1983) [48 FR 38218a]). The
fourth initiative was the adoption of amendments to
hi= uniform Regulation S-K item governing the
disclosure of executive compensation, leny 402
[Releass No. 33-8466 (September 23, 1653) [48 FR
4346710

' See proposed Form 5-14A (Release No, 33-5744
(September 27, 1976) [41 FR 438701), lator withdrawn
{Release No. 33-5800 [February 16, 1977) [42 FR

855 [)k See alwo Freund and Creene, Substoncs

Over Form S-14: A Proposal to Reforsy SEC
Regulotion of Negotiated Acguisitions, 36 Bus. Law
1483 (1861), which grew out of work done on a
consulting basis with the Division of Corporation
rinance,
_"Reloase No, 33-6534 [May 9, 1984) [42 PR 20833)
The Commission recelved 43 comment letters on
proposed Porm S-4. The comment lettors and o
summary of the comments prepared by the stafl are
witiluble for inspection and copying ai the
Commission’s Public Reference Room, 450 Fifth
Street, NW., Washington, D.C. 20549, Sae File No
52 .‘l)—“
“17 CFR 239.29. Formy S-15 was adopted for the

Tegistration of securities in connection with
relutively umall business combindtion t 1
and requires that the registrant’s lotest annual
report 1o sucurity holders be delivered to security
holders and incarporated by reference into the
Prospecius (4e, it provides the sume level of
tluclosure as does Form S-2 under the Securities
Act (17 CFR 239,12)), See Reloase No. 33-6242

l}-‘;’"ilmmbur 2, 1980) |45 FR 63847, adopting Form S-

of the Commission’s integrated
disclosure system. Form S-4, which will
replace Forms S-14 ' and S-15, expands
upon the limited scope of Form $-15 in
several respects. First, Form S-4 extends
the principles underlying the integrated
disclosure system to all business
combination registration statements, not
just'those involving relatively small
transactions. The Form also extends the
principles of integration to the full
extent to which they are applied in the
context of primary offerings not
involving business combinations.
Second, Form S-4 builds upon the
foundation laid by Form S-15 by
applying the same disclosure
requirements to exchange offers and
mergers. ' Thus, Form S-4 provides
simplified and streamlined disclosure in
prospectuses for business combinations
whether the transactions are effected by
merger or exchange offer.

The integrated disclosure system, on
which Form S—4 is based, proceeds from
the premise that investors in the primary
market need much the same information
as investors in the trading market.
Integration also specifies the manner in
which information should be delivered
to investors. Under Forms S-1,8-2 and
§-3," transaction oriented information
must be presented in the prospectus.
Company oriented information,
however, may be presented in, delivered
with, or incorporated by reference into
the prospectus, depending on the extent
to which Exchange Act reports
containing the information have been
disseminated and assimilated in the
market.*s Thus, for registrants qualified

137 CFR 239.23. Form S-14 will be retained for
use by registered investment companies snd
business development companies pending the
sdoption of Form N-14. See Section H2 infro, "New
Investment Company Merger Proxy Form."

2 Prior to the adoption of Form S-15 in 1680,
exchange offers could be registeced on Forms S-1,
S$-7 or $-11 {17 CFR 234.18). In 1962, the Commission
udopted the final phase of the integrated disclosure
syatem and determined generally that Form S-2,
which replaced Form S-7 as the middle-tier form,
and Form 5-3 would not be available for
registration of exchange offers pending this
business combinations project. Foras S-1 and P-1
(17 CFR 239.31) currently are. and will continue to
be, available for registration of securities in the
context of exchange offers. See fn. 24, Infro

17 CFR 29811,

17 CFR 23013

" Extending the principles of integration to
business combinations is. in part, predicated on the
fact that annual reports are disseminated to security
holders. These annusl reports contain the basic
information package [financial statemeats,

ma 's discussion and analysis, selocted
financial data and market data) adopted in 1980 as
the foundation for the integrated disclosure system.,
See Release No. 33-8321 (Seplember 2, 1980). This
company information is the same kind of
information that would be required to be Included in
the prospectus. Because it already has boen
disseminated to security holders, it need not be

to use Form S-3, the most widely
followed companies, company specific
information that has been included in
Exchange Act reports need not be
reiterated in the prospectus, but may be
incorporated by reference. Registrants
qualified to use Form S-2, reporting
companies which are less widely
followed, must present certain company
information, but may do so either by
delivering the annual report to security
holders or reiterating that level of
company information in the prospectus.
Finally, S-1 registrants must present all
company information in the prospectus.

The prospectus requirements of Form
S—4 are divided into four sections. The
first section calls for information about
the transaction, which will be presented
in the prospectus in all cases, and which
is designed 1o make the presentation of
the complex transactions that typify
business combinations more easily
understood by investors, The next two
sections specify the information about
the businesses involved and prescribe
different levels of prospectus
presentation and incorporation by
reference depending upon which form
under the Securities Act the company
could use in making a primary offering
of its securities not involving a business
combination. The last section sets forth
the requirements as to voting and
management information. All voting
information must be presented in the
prospecius, while the amount of
prospectus presentation for management
information, like company information,
depends on which form could be used in
a primary offering not involving &
business combination.

The use of the S-1-2-3 approach in
Form S-4 reflects the premise that
decisions made in the context of
business combination transactions and
those made otherwise in the purchase of
a security in the primary or trading
market are substantially similar, At the
same time, the Commission recognizes
that there are significant differences; In
particular, business combination
decisions are not of the same volitional
nature as other investment decisions.
Moreover, typically mergers may give
rise 10 a change in security ownership as
a consequence of inaction.

To address the differences in the
nature of the investment decision,
special provisions have been included in
the Form. First, a specifically tallored
item covering risk factors, ratio of

2ol h ‘he N B wm 44 4
(nvolvmg S-3 companies, The Comluion bas not
sunctioned in this proceeding any revision of the
basic information package, such as summary annual
reports to security holders.
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earnings to fixed charges, certain per
share data and other information must
be presented in the prospectus
regardless of the level of disclosure
available to the companies involved.
This item. as adopted, has been
expanded to reflect commentators'
suggestions that the item inclade: (1)
Certain additional financial data; and
(2) information about regulatory
approvals,

While the item highlights certain
information discussed more fully
elsewhere in the prospectus, or in
documents incorparated by reference
therein, it is not intended to be a
summary of all material information
concerning the transaction and the
parties thereto. In the case of S-3
companies, where company and
management information, including
historical financial statements, is not
presented in the prospectus, such
information will have been furnished to
security holders and widely
disseminated in the market by means of
the company's annual report to security
holders. Therefore, this information
need not be reiterated in the business
combination prospectus. AS to other
companies, the historical financial
statements and other company
information will be presented in the
prospectus.

Second, the Form establishes a
minimum time period if incorporation by
reference is used. The time period is
designed to address the need for
documents incorporated by reference to
be delivered to security holders on a
timely basis. The proposed Form would
have required that, where incorporation
by reference is used to tuke the place of
presentation in the delivered document,
the prospectus must either: (1) Be sent at
least twenty business days in advance
of the date of the meeting of security
holders or the date of the final
investment decision: or (2) be
accompanied by the documents from
which information is incorporated. The
proposal also would have provided that
where a registrant wishes to proceed
faster than the twenty day time period,
it could do so by delivering to security
holders, along with the prospectus, all
documents incorporated by reference
therein,

Commentators generally supported
the concept of the twenty business day
period and the adopted Form requires
the prospectus 1o be sent prior to the
proposed twenty business day period
where incorporation by reference is
used. Concern was expressed, however,
that the alternative of delivering
documents incorporated by reference
could result in a cumbersome and

unreadable prospectus because of the
potential multiplicity of documents
delivered, Accordingly, Form S-4 as
adopted, provides a different
alternative. Registrants still may
proceed faster than the twenty business
day period, ' but if they wish to do so,
they must furnish the required
infarmation to security holders at the S-
1level. The same quantum of
information will be delivered as was
grovided in the proposal’s alternative,

ut the S-1 alternative provides a more
readable format.*” In addition, the
Commission has added a legend to
encourage security holders to request
the incorperated documents promptly
and an undertaking !* to require the
registrant to respond within one
business day by first class mail or other
equally prompt means.

In addition to these disclosure and
timing measures, the Commission
directed particular commentator
attention to whether other possible
alternatives, involving greater degrees of
delivery of information, would be
appropriate in view of the nature of the
investment decision involved in
business combination transactions.
Commentators rejected the alternatives
and favored the Form 5-4 approach.

The one respect in which some
commentators expressed reservations
about the full streamlining afforded by
the proposed Form was in the area of
contested exchange offers. More than
half of the commentators who directed
specific comments to exchange offers,
however, supported the S—4 approach.
Moreover, some concerns were directed,
at least in part, to the timing aspects of
exchange offers which were not
addressed in proposed Form S—4.

Form S—4 implements
Recommendation Eleven of the
Commission's Advisory Committee on
Tender Offers ["Advisory
Committee"), " one of the

*“Of course, Form S-4 makes clear that for
exchange offers, thore must be noe with the
Williams Act |sections 13(d)~{1) and 14(d)-{g) of the
Exchange Act, 35 U.S.C. sections 78m{d)~{f). 78n(d}-
(&) and the regulutions thereunder. With respect to
mergers, the Commission notes that any accelerated
timing must comply with applicable state law. In o
recent case, the Delaware Supreme Court stated
that ™, . . in an appropriate case, un otherwise
candid proxy statement may be so untimely as to
defeat its purpase of meeting the needs of & fully
informed electorate.” Smith v. Van Gorkom, No.
255, 1962 alip op. &t 74 (Del. Jan, 29, 1985) opinion
reviged, March 14, 1985. In this regard, the language
in the proposed General Instruction A2 relating to
compliance with applicable Tederal or state luw has
been delotad as unnecessary,

"This approach is consistent with thut of Form
S-15, which allowed the 8-2 level of disclosure, but
provided for 20 day prior delivery.

" See ltom 22(b) of Form §-4.

* Advisory Committee on Tunder Offers Roport
on Recommendotions ("Report) (July. 1963). The

recommendations intended to; (1)
Lessen the regulatory disincentives to
using securities as consideration in s
tender offer; and (2) promote the
equivalency of cash and exchange
offers. Recommendation Eleven
addresses disclosure in exchange offers
recommending that the approach of the
integrated disclosure system be used for
exchange offers. As noted in the
proposing release, the inclusion of
exchange offers in Form S—4 does not
affect the timetable for exchange offers
Timing for exchange offers is the subjec
of Recammendation Twelve which
would permit an exchange offer to
commence on the date the preliminary
registration statement is filed rather
than the effective date of the registration
statement. If adopted, Recommendation
Twelve would put exchange offers on
the same timetable as cash offers.* The
Commission wishes to emphasize that
Recommendation Twelve is not being
implemented with adeption of Form S
Moreover, the Form as adopted contains
an instruction and an undertaking that
ensure Form S-4 cannot be used for this
purpose.®!

The Commission has adopted as
proposed the modification of the curren!
procedures for filing reports on Form 8-
K in the context of acquisitions. The
proposing release also contained policy
statements about the implications under
the Securities Act and the Exchange Ac!
of a delay in filing or failure to file
required financial statements for
acquired businesses. In response to
commentator concerns and suggestions,
these policy statements have been
revised in some respects, and certain of
the revised statements have been
included in the amended Form 8-K.™

Il Synopsis of the Form

The following synopsis is intended to
assist interested parties in their
understanding of the Form and related
amendments. Attention is directed 1o the
text of the Form and amendments for a
more complete understanding of this
rulemaking action, including certain
technical and clarifying changes nat
described below.

Advisory Committee wes exteblished by the
Commission to examine the tender offer process
and other techniques for acquiring control of pub!«
issuers and to recommend to the Commission
leginlative and/or regulatory changes the
Committee considered appropriste or necossary
See Release No. 34-10528 (Februury 25, 1083) (46 Fit
mu)

¥ See Release No. 3340534 (May 9, 1984) (49 FR
20833, 20634,

" See General Instruction H and Mem 22{c) of the
Form,

= See Instructions to rovised Item 7(8){4) of Focm
8-K
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A. Avaflability and Use of Form

Form S—4 is avallable for the
registration of securities in connection
with Rule 145 transactions as well as
other mergers,®** exchange offers and
reoffers or resales of securities
registered on the Form.?* In addition,
registrants that choose to use the
incorporation by reference feature of the
Form must send the prospectus twenty
business days prior to the date of the
meeting of security holders or, where no
such meeting is held, the date the
investment decision wounld become
final.®® For example, in a consent
solicitation the prospectus would have
to be disseminated at least twenty
business days before the consents could
be used to effect the proposal.

B. Business Combinations Involving
Entities Required To Use Form S-11

Consistent with specific requirements
in Form S$-11 and administrative
practice under Form S-14, special

2 Menger transactions to which General
Instruction A.1.{2) of Form S—4 would apply Include
ot form mergars pursuant 1o state corporation
Liws similyr to Section 253 of the Delaware General
Corparation Law (the "DGCL") and merger by
consent provisions like those found in soction 228 of
the DGCL. The former provision suthorizas a parent
corporation owning at least 90 percent of &
subeidiary to menge that subsidisry Into the parent
pursuant to the uniluters) action of the bourd of
directors of the parent with the minority holders not
entitled 1o vole or give an authorization or comsent,
The latter provision authorizes the taking of
turparufe action without a moeting, without prior
cotice und without a vote, (I cansent in writing
witing forth the action Is signed by the holders of
cutstanding stock having not less than the minimum

disclosure provisions apply to business
combination transactions involving
certain real estate entities, described in
Instruction A of Form $-11.2¢ Form S-4
is available to register securities in
connection with busines combinations
involving such entities and the special
disclosure provisions that apply have
been adopted as proposed.*?

C. Relationship with Exchange Act
Rules

The Form S—i prospecius may serve
as the proxy or information statement
used in connection with the transaction.
It would be deemed to meet the
informational and filing requirements of
the proxy or information statement rules
under section 14 of the Exchange Act
and Regulations 14A *™and 14C *
thereunder, where applicable to the
transaction. All other provisions of
those regulations also apply.

In addition, General Instruction E.3. of
the Form provides that if the fransaction
in which the securities being registered
are to be issued is subject lo sections
13(e), 14(d) or 14(e) of the Exchange Act,
the disclosure and other provisions of
those sections and the rules and
regulations thereunder shall apply to the
transaction in addition to the provisions
of Form S-4. Thus, the provision calling
for the more extensive disclosure will
prevail, as will the time periods and
other substantive provisions of the
Williams Act and the Commission's
going private and tender offer rules and
schedules thereunder.

rumber of votes necessary to authorize ar take such
iction at a meoting. A clarifylng amendment has
been mude 1o Genaral Instroction A1.{2) of the
Farm S5+,

** Fortn §-1 will remain available for mergers and
exchange offers, For example, reglstrants may
choase to use Form S-1 and 1o have the company
being acquired prepare its own proxy statement 10
that the company being acquired will assume
lability for the information in its own proxy
statement. Of course, Forms S-2 and §-3, which are

t available for business combination transactions,
will remain unavailable for such tranactions
becaune registrants qualifying for use of those forms
=ay use the respective forms’ disclosure
ipproaches through the use of Form S, Farm S-4
also will be wvailabel for registration of yocosition in
connection with issver exchange offers.

' Form §-4 also contains twa related provistons:

(1) The reguirement in tom 2 of a legend in the

pectus 10 Inform (nvestors that they need to
mnke prompt requests for documents Incorporated
by reference; and

{2) A requirement in Nem 22 for an undertaking
by registrants 1o respond to requests for documents
within one business day and to furnish the
rrauested documents by Arst clusk mall or other
rqually prompt mesns. Where the registration
stalement incorporates by reference documents ul
the $-3 level, a request for such documents waould
include doe ts filed sub t 1o the cffoctive
dato of the registration statement up to the date of
Ihe resporme to the request. The undertaking would
ot require dolivery of incorporated documents
filed subsequent to such request.

20 General Instruction A of Form S-11 provides
that the Form shall be used to reglster securities
fssued by: (1) A real estate investmaent trust, as
defined in section 856 of the Internal Revenue Code;
or (if) other issuers whose businesses are primarily
that of acquiring and holding for investment real
estate or intereals in real estate or interests in other
issucts whose businesses are primarily that of
acquiring and holding real estate o interests in real
estute for investmont,

** Seq General Instruction B.2 with respect to the
woguiring entity and General Instruction C.2.
concerming the entity being scquired. See also
Release No. 33-6534 (May 9, 1984) |49 FR 20833,
20838),

17 CFR 240.148-1 to 14b-1.

17 CFR 240.139¢-1 10 14c-101.

™ For example, if the transaction Is an exchange
offar subject to Regulation 14D, the reglstrant is
required to disseminate material changes pursuant
(o Rule 14d-4(c) (17 CFR 240.14d-4(c)]. The
relationship batween the undertuking to deliver
incorporated documents (including those filed
subsequent 1o effectivaness if the S-3 lave! is
elected) and Rule 14d-4{c) is that, if o registrant has
delivered requested documants o security holders
and those documents reflect the material change,
this would constitute compliance with Rule 14d-
4{c). I, however, the documents do not refllect the
material chunge or have not been sent to security
holdors, then the registrant still must comply with
Rule 14d-4(c). Similarly, if the transaction is an
exchange offer where The vole passes with the
tender of shares, then the proxy regulations also
will apply to the transsction. The Form S—4 filing

D. Transactions Invalving Foreign
Companies

As noted above, the Commission also
has adopted new Form F-4,' which may
be used by foreign private companies
when they are involved in business
combination transactions. General
Instruction F of Form 54 describes
which of the new Forms may be used
when a foreign private issuer is one of
the businesses involved. Form F-4
contains a similar instruction.

E. Automatic Effectiveness of Certain
Registration Statements

General Instruction G provides for
automatic effectiveness of registration
statements filed for the sole purpose™ of
the formation of a bank or savings and
loan holding company * where the
provisions of Staff Accounting Bulletin
50 (“SAB 50") are satisfied.* Under this
provision, original registration
statements will become effective
automatically on the twentieth day after
filing, and post-effective amendments
wilﬁwcome effective on filing.* In
response to commentators' suggestions
that the Instruction specify the
conditions and provisions of SAB 50,
rather than include a reference to the
SAB, the Instruction has been adopted
with these provisions set forth
specifically therein for clarity and ease
of reference. The Instruction only refers

maoy be used to satisfy the Schedule 14D-1 (Tender
Offer Statement, 17 CFR 240.14d-100} and, if the
parties so choose, the subject company’s Schedule
14D-9 (Tender Offer Solicitation/Recommendation
Statemant, 17 CFR 240.14d-101} filing obligation.

" SEC Release No, 33-6579 (April 23, 1985) |—
FR )

*This Instruction will not apply If there am any
other propasals, eg. antitakeover amendments 1o o
corporate charter.

To date, securities lssued in connection with
the conversion of banks to bank holding companies
and savingy and loan associations 1o savings and
loan holding companies have been registered on
Form S-1 or 5-14, depending upon the natute of the
trinsgction. Legislation that would have exempted
such transactions from registration under the
Securities Act where only @ change in form is
contemplated und certain other conditions are
sutisfied passed the Senate in the %8th Congress an
$.2551, 9ath Cong., 2d Sess. (1984), No such
legislation passed the House of Representatives,
however, and the exemptive provision, along with
other foatures of the Senate biil, has not been
reintroduced in the 89th Congress.

MSAB 50 reflects the stalT's position regarding the
financial statement requirements In filings involving
the formation of ope-bank holding compianies,
Reloase SAB-50 (March 3, 1983) {48 FR 10043].

" As noted in the proposing release, this
provigion is similar to the automatic effectiveness
provisions of Form S-8 (17 CFR 239.16b) and for
certain filings on Form S-3 and F-3. In addition, 1o .
ussist the proper processing of such filings, the Form
includes a box on the cover page indicating the
registration in connection with the formation of &
holding ¢ y and compliznce with Generul
Instruction G
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to those provisions in SAB 50 which are
conditions to the use of automatic
effectiveness. Registrants are directed to
SAB 50 for further guidance concerning
financial statement provisions.* The
Commission believes that the automatic
effectiveness of these registration
statements will reduce administrative
burdens and provide time and cost
savings to registrants. In addition, the
Commission, in this release, is adopting
corresponding amendments to Rules 406,
464, 473, 475a, and 477 to reflect the
automatic effectiveness of such
registration statements.

F. Rule 415

Registration statements on Form S—4,
because they relate to offerings which
are continuous over a period of time, are
subject to Rule 415{a)(1)(viii) (business
combination transactions) and, if they
are 1o be used for reoffers or resales, to
Rule 415(a)(1)(i) (secondary offerings).¥

General Instruction H has been added
to address situations where the
registrant uses Form S—4 for an offering
of securities in connection with a
business combination transaction which
will be effected on a delayed basis. In
that case, the registrant must furnish
information concerning the type of
contemplated transaction(s) and the
company(ies) being acquired as of the
date of initial effectiveness only to the
extent practicable. The required
information about the specific
transaclion(s) and the particular
company(ies) being acquired generally
must be provided by post-effective
amendment. For example, where an
acquisition will be effected in a multi-
slep transaction in which there is an
exchange offer followed by a merger,
the initial registration statement would
contain a prospectus that includes
information about the exchange offer.>
A post-effective amendment would have
to be filed to provide information with
respect to the second step merger.

In order to implement the content of
General Instruction H, an undertaking
has been added to Item 22 of the Form.
This undertaking, to file post-effective
amendments with respect to
transactions contemplated after
effectiveness, is required in addition to

*Of course, the references to Form S-14 in SAB
50 should be construed to be relerences to Form S-3
after its adoption.

137 CFR 230.415(a){1) (i) und [visi). In view of this
position, it was not necessary 10 include a Rule 415
cover page box in Form S—4 as adopled.

* Where such a second step in a multi-stop
trunsaction bocomes probable. however, pro forma
fii al Infi tion is required at this point as to
the effects of both the exchange offer and the
second slep merger. See Financial Reporting
Release 2, Release No. 33-6413 (June 24, 1082) |47 FR
29832,

the undertakings required by item 512{a)
of Regulation S-K.*? The new
undertaking will ensure that Rule 415
cannot be used to implement
Recommendation Twelve of the
Advisory Committee's
recommendations,*® by using a
prospectus supplement to provide for
the immediate commencement of an
exchange offer.

On the other hand, if the transaction
in which the securities are being offered
pursuant to a registration statement
under the Securities Act would itself
qualify for an exemption from section 5
of the Act, but for the existence of other
similar (prior or subsequent)
transactions, then a prospectus
supplement may be used to provide
information necessary in connection
with such transaction.*! General
Instruction H codifies this
administrative practice with respect to
transactions the securities for which
currently are registered on Form S-1 or
S-14.

G. Structure of the Form

See, e.g., (Letter re Beatrice Foods Co.,
[1973] Fed. Sec. L. Rep. (CCH) { 79,351
(available January 17, 1973).

The two part structure of Form S—4,
separating the information which must
be included in the prospectus (Part 1)
and that which need not {Part 1), is the
same as other Securities Act forms. Part
I of the Form is divided into four
separate sections in order to set forth
clearly the requirements relating to the
transaction, the companies involved.
voting and management information,

1. Information Required in the
Prospectus—Part |

a. Information about the
Transaction—Section A. Section A calls
for information about the transaction.
This information must be presented in
the prospectus instead of being
incorporated by reference. The items in

** 17 CFR 229.512(a). ltem 512(n) requires the
registrant, in an offering of securities pursuant to
Rule 415 to undertake to update the prospectys by
post-effective amendment to refloct: (1) Any
prospecius required by section 10(a)(3} of the
Securities Act; (2) facts or events arising after the
effective date of the registration statement which
constitute a fundamental change: and (3} any
material information with respect 1o the plan of
distribution not disclosed previously in the

< registration stalement or any material change to

such information in the regisiration statement, The
Item also requires an undertaking to remove from
registration by means of a post-effoctive
amendment any of the securities being registered
which remain unsold at the terminuation of the
offering.

49 See discussion al page 13, infro.

‘! See, e g. (Letter re Beatrice Foods Co., [1973)
Fed. Sec. L. Rep. {CCH) § 78,351 {available January
17,1973}

section A include: Items 1 and 2,
information called for by ltems 501 <
and 502 * of Regulation S-K; Item 3, risk
factors, ratio of earnings to fixed
charges and other information; Item 4,
terms of the transaction; Item 5, pro
forma financial information; Item 8,
material contacts between the
companies; Item 7, additional
information related to resales: and Items
8 and 9, information called for by Items
509 “*and 510 * of Regulation S-K.
These items are adopted substantially
as proposed: there follows a discussion
of areas where changes have been made
from the proposal, or that otherwise are
highlighted.

(1) Risk Factors, Ratio of Earnings to
Fixed Charges and Other Information—
ltem 3.—ltem 3 is adopled with
modifications and additional items that
reflect commentators' suggestions. First,
the Item has been redesignated “Risk
Factors, Ratio of Earnings to Fixed
Charges and Other Information,” to
clarify that the information set forth in
this part of the prospectus is not a
summary of all material information
concerning the transaction. The Item
requires the registrant to furnish
information required by Item 503 of
Regulatipn S-K; * the name and address
of the subject entities; a briefl
description of business and properties; s
brief description of the transaction;
certain comparative per share data; a
stalement concemning dissenters’
appraisal rights; a statement comparing
the percentage of outstanding voting
shares held by directors, officers and
their affiliates; the vote required for
approval; and a brief statement
regarding the tax consequences of the
proposed transaction.*”

Based upon commentators'
suggestions, Item 3 has been revised
further to require (1) a statement as to
whether any federal or state regulatory
requirements must be complied with or
approvals must be obtained in
connection with the transaction, and if
50, the status of such compliance or

17 CFR 220,501 [forepart of registration
slatement and outside front cover page of
prospectus).

17 CFR 220.502 (inside front and outside bock
cover page of prospectus),

17 CFR 220.508 (interests of named experts snd
counsel),

**17 CFR 228.510 (dlisc)
pasition on indemnification).

*17 CFR 229.503 (summuary information, risk
factors und ratio of earnings to fixed charges)

**In view of the complexity of the ta

q of certain b bination
transactions, revised ltem 3(j) permits registrants
provide. where nppropriate, only & cross reference
to the information furnished pursuant 1o ltem 4 of
the Form.

of C
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epprovals; and (2) a requirement to
furnish the information required by Item
301 of Regulation S-K ** (condensed
financial data for five year trend
information) for (1) the registrant; (2) the
company being acquired; and (3) if
material with respect to the registrant,
pro forma data giving effect to the
transaction.* As a result of this change,
the time period requirements for the
comparative per share data and
equivalen! per share data have been
revised lo reflect that the Item 301 time
periods provide the basis for such
comparative dala.

(2) Terms of the Transaction—Item
4—1Item 4 calls for a description of the
terms of the transaction, including
information about the acquisition
agreement, reasons for and
consequences of the transaction,
description of securities and differences
in the rights of security holders. This
ltem, as adopted, reflects several
changes from the proposal in response
to commentator suggestions.

Proposed Form S—4 allowed
registrants eligible to use Form 5-3 to
incorporate by reference the description
of the securities being issued in the
transaction if the same securities are
registered under the Exchange Act, The
adopted Item has changed the
conditions under which the deseription
of securities may be incorporated by
reference to require not only that
securities of the same class as those
being offered must be registered under
section 12 of the Exchange Act, but also
that these securities must be listed for
trading or admitted to unlisted trading
privileges on a national exchange, or be
securities for which bid and offer
quotations are reported in an antomated
quotatipns system operated by a
national securities association. This
change responds to commentators'
concerns by ensuring that security
holders receive the description of any
class of securities that previously has
not been trading.

The proposed Form would have
required disclosure of the effect of the
Iransaction om the registrant, the
company being acquired and the
existing security holders of both. This
requirement has been deleted because
commentators believed disclosure of the
effect of the transaction would be
duplicative of the requirement in ltem
i(s)(2) for disclosure of the reasons for
the transaction. For example, if the
registrant plans to dispose of substantial
cumponents or assets of the company

T ————

17 CFR 220.301 (selacted financial data).

" Where §-2 or S-1 companies are involved, this
Information already is required to be presentod
Puarsuant to other items of the Form.

being acquired, disclosure of such plans
would be called for pursuant to Item
4(a)(2).

Item 4 also has been revised to codify
existing administrative practice in the
area of investment banking and other
opinions. The Item requires that if the
registrant or the company being
acquired has obtained a report, opinion
or appraisal from an outside party as to
the transaction and refers to such
opinion in the prospectus, then the
information called for by Item 9(b)(1) of
Schedule 13E-3 * must be furnished.
The Item does not require that such a
report be obtained or that there be an
affirmative statement as to whether one
was obtained. The Item applies only

« where a report has been obtained and

reference to it is made in the prospectus.

In addition, pursuant to
commentators’ suggestions, a
requirement to furnish a brief statement
as to the accounting treatment of the

_transaction has been added. This item

will elicit disclosure as to whether the
proposed acquisition will be accounted
for as a purchase transaction or as a
pooling of interes!s transaction.

Finally, Item 4(b) of the proposed
Form would have required incorporation
by reference of the acquisition
agreement into the prospectus and an
undertaking that the agreement be
furnished. without charge. by first class
mail or other equally prompt means, to
security holders that request it. In this
regard, the Commission solicited
comment as to whether it should: (1)
Give guidance as to which of the
provisions of the acquisition agreement
registrants should discuss pursuant to
Item 4{a) (1); and (2) in keeping with its
goal of streamlining disclosure, take
further steps to discourage delivery of
the acquisition agreement.
Commentators generally supported the
incorporation by reference requirement,
but indicated that timely delivery of the
acquisition agreement to security
holders that request it would be
essential to the adequacy of the
requirement. Commentators did not
believe any further steps would be
appropriate in this area. The
Commission agrees and has adopted
Item 4(b) with the one modification that
the undertaking 10 furnish the agreement
has been deleted because it is

%17 CFR 240.13¢-100. Of course. the person
rendering such opinfon would be an expert within
the meaning of section 7 of the Securities Act and,
sccorditgly. would be required 1o furnish the
required o t. M er. & requir t o
furnish the report, opinion or appraisal as an exhibit
to the registration statement. i it has been
reforenced in the prospectus, has been added in
Item 21(c) of Form S4.

duplicative of the new undertaking
added as Item 22(b).*

(3) Pro Forma Financial Information—
Item 5—This Item has been adopted as
proposed. The pro forma financial
information relating to the transaction
pursuant to which & Form S—4 is filed,
like other transaction information, must
be presented in the prospectus and may
not be incorporated by reference.
However, pro forma information relating
to other business combinations besides
the transaction pursuant to which this
registration statement is filed, is treated
like company information and,
therefore, may be presented in the
prospectus or incorporated by reference
therein.

(4) Material Contacts Between
Companies—Item 6.—Item 6 of Form
S—4, which has been adopted as
proposed, calls for information relating
to any past, present or proposed
material contracts, negotiations,
transactions or similar contacts between
the registrant and the company being
acquired. The Item is designed to elicit
information about: (1) Possible conflicts
of interest and (2) facts relating to
transactions such as pre-takeover
transactions or purchases by the
registrant of significant blocks of the
securities of the company being
acquired.

b. Information About the Registrant—
Section B. (1) Reporting Companies —If
a registrant is subject to either section
13{a) or 15{d) of the Exchange Acl, the
information it would have to present in
the prospectus aboult itself is the same
as that required by Form S-1, 5-2 or S~
352 if it were making a primary offering

Vi See In. 25, infra.

2 Application of the Form S-3 level includes the
forward incorporation feature of that Form jie., the
Incorporation by reference of subsequently filad
Exchange Act reports, including all reports filed
subsequent to the effectiveness of the registration
statement and prior to the terminotion of the
offering. As the Commission noted in proposiog
Form §-3, however

Daspite the fact thut subsequently filed periodic
reports under the Exchunge Act are incorporated by
reference into & Form S-3 prospectus, registrants
should be aware that they may be required to
amend the prospectus if the information actually
presented therein has become materially false and
misleading by reason of subsequent events thal are
reported in the incorporated Exchange Act
documents.

Soe Release No. 33-6331 (August 6, 1081) [46 FR
41902] at fnn. 64. Form S-4 registrants who elect the
S-3 level for either entity similarty should be
mindful with respect to information actually
presented in the prospectus delivered in connection
with the transaction. See ofso Rule 1448 {17 CFR
240.148-0) if applicable.
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of securities not involving a business
combination.®® Registrants eligible to
use Form S-2 or S-3 are not required to
present information at the most
streamlined level available, but may
elect instead to comply with provisions
of the Form calling for greater
prospectus presentation. General
Instruction B explains the operation of
the three-tier system in the context of
registration on Form S-4 and. as
adopted, reflects certain clarifying
language changes.

(2) Non-Reporting Companies.—For
registrants that are not subject to the
reporting requirements of the Exchange
Act, Form S-4 requires disclosure of
company information at the level
prescribed by Form §-1. The majority of
the commentators supported this f
approach and these requirements have
been adopted as proposed.

In the proposing release, the
Commission also sought comment as to
whether the disclosure level of Form S-
18 **should be made available where
the company(ies) involved could use
that Form for an initial public offering,
i.e.,, where the company is non-public
and the value of the securities being
registered does not exceed $7.5 million,
While the commentators who addressed
this point supported the concept, they
also questioned its utility in the business
combination context in light of the
dollar amount limitation. Moreover, the
Form S-4 financial disclosure
requirements discussed below with
respect to non-reporting companies
being acquired are less burdersome for
non-reporting companies being acquired
than are those of Form S-18, which
requires a two year audit. Based upon
the questionable utility of the S-18
approach and the complexity its
implementation would add to Form S,
with little concomitant benefit, the
Commission has determined not to
pursue this approach.

¢. Information About the Compuny
Being Acquired—Section C. (1)
Reporting Companies.—Form S—4
generally provides for the same
prospectus presentation about a
reporting company being acquired that
would be required by Form $-1, 8-2 or
S-3 were such company making a
primary offering of securities not
involving a business combination. Thus,
Form S—4 for the most parl requires

2 The language In the introduction to Item 11 of
Form 5-2 and ltem 12{a}){3) of Form 54, which calls
for information presceibed by Article 11 {17 CFR
210.11-01 ef sey.) and Rule 3-05 of Regulation S-X
“if not reflected in the registrant’s Intest annval
repont Lo security holders . ." f» not intended to
suggest that the annual repart to security holders
prescribes the inclusion of such information.

17 CFR 239.28.

registrants to provide information about
the company being acquired as if that
company were the registrant.

(2) Non-Reporting Companies.—Form
5-4 allows registrants to elect to provide
information about non-reporting
companies being acquired either at the
S-1 level or at a level that is the same as
that required under Form 5-15 for non-
reporting companies being acquired.
With respect to financial statement
requirements, this approach reflects a
change from the proposal, which is
discussed below. The Commission
believes that these revised requirements
strike a more appropriate balance
between the cost of collecting and
processing information not previously
developed, and the investor's need for
information. In addition, the definition
of a non-reporting company being
acquired has been modified, in Item
17(b), to include, in addition to
companies not subject to the reporting
requirements of either sections 13(a) or
15{d) of the Exchange Act, a public
company which, because of section 12(i)
of the Exchange Act, has not furnished
an annual report to security holders
pursuant to Rule 14a-3 * or Rule 14c-3 ¥
for its latest fiscal year.

Proposed Form S-4 would have
required non-reporting companies being
acquired to provide audited financial
statements for the periods required to be
presented by Rule 3-05 of Regulation S-
X.*"In addition, the proposed Form
carried over the provisions of [tem 15 of
Schedule 14A * that such financial
statements need be certified * only to
the exten! practicable, but that reoffers
to the public by any person who is
deemed an underwriter within the
meaning of Rule 145{c) would be
prohibited until the required certified
statements are provided.

Pursuant to commentator suggestion
that some minimum leve! of disclosure
should be required in the Form as to
both entities, the financial statement
requirements of Form S-4 with respect
to non-reporting companies being
acquired have been changed to
incorporate the current requirements of

17 CFR 240.140-3(b) sets forth the (nformation
required to be included to the annual report 1o
security holders which must accompany or precede
ihe annual proxy materials,

™17 CFR 240,14¢-3(a) sets forth the information
to be included in the annval report to security
holders which must accompany or precede the
anmual information statement,

¥ Generally, Rule 3-05 requires audited financial
statements for one, two or three years regarding »
business that is being acquired depending upon the
relative size of the acquisition.

17 CFR 240.148-101.

“In the revised Form S—4 requirements, the word
“oertified” has been changed 1o "andited™ for
consistency,

Form $-15. Thus; Item 17(b)(7) provide:
that a non-reporting company being
acquired must provide three-year
financial statements as would have beep
required 1o be included in an annual
report furnished to security holders
pursuant to Rule 14a-3 (b)(1) and (b)(2)
or Rule 14¢-3 (b}{1) or [b}{2). had the
company being acquired been requircd
to prepare such report. The balance
sheel for the year preceding the lates!
full fiscal year and the income
statements for the two preceding years
however, need not be audited if they
have previously not been audited. In
addition, the quarterly financial and
other information that would have been
furnished had the company being
acquired been required to file Part I of
Form 10-Q * for the most recent quarter
prior to the time of effectiveness of the
registration statement must be
furnished.

d. Voting and Management
Information—Section D. (1) Voting
Information.—If a proxy, consent *' o;
authorization is to be solicited, Form S+
requires registrants to present in the
prospectus information concerning (1)
the vote needed for approval, (2)
dissenters' rights of appraisal, (3)
revocability of proxies, (4) interest of
certain persons in the transaction, (5)
persons making the solicitation and (6)
the registrant’s relationship with
independent public accountants. In the
absence of a solicitation, the Form
requires prospectus presentation of
information about (1) the date of the
shareholder meeting, (2) the vote
required for approval, (3) dissenters’
rights of appraisal, (4) the registrant's
relationship with independent public
accountants and (5) a statement that
proxies, consents or authorizations are
not being solicited. These requirements
have been adopted as proposed, excep!
that Item 18 has been revised to make
clear which provisions thereof are not
applicable in the case of exchange
offers.

(2) Manaegement Information.—
Whether or nol proxies are to be
solicited, Form S—4 requires information
concerning voting securities and the
principal holders of such shares® with

*17 CFR 240.308a.

“In o cansent solicitation. the 20 business day
period discussed. infra, operates to requite the
registrant (0 send the prospectus to security holden
20 business days in advance of the date on which
such consents may be used 1o effect the transection
rather than 20 days in advance of the date on whiih
the requisite consents may be received by the
soliciting party. This procedure congiders the
possibility of revocation of consents and establ's
a fixod date for calenlation of the 20 business ds;
period in this contex)

2 11em 5 of Schedule 14A (17 CFR 240 14a-101)
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respect o all directors and executive
officers of both entities'and, with regard
to the directors and executive officers of
the surviving or acquiring company,
information about directors and
executive officers,® certain

relationships and related transactions, ™
and executive compensation.® The

Form permits incorporation by reference
of management information to the same
extent as would be permitted in a
primary offering not involving a

business combination under Forms S-1,
§-2, and S-3.

2 Information Not Required in the
Prospectus—Part I

Part Il of Form S prescribes
information called for by: (1) Item 702 of
Regulation S-K* indemnification of
directors and officers; (2} Item 601 of
Regulation S-K, exhibits; and (3) Item
512 of Regulation S-K, undertakings.

This information would be included in
the registration statement, but could be
omitted from the prospectus, These
requirements have been adopted as
proposed, with the addition of the two
new undertakings (compliance with
requests for information incorporated by
reference and post-effective
amendments for delayed business
combinations) and the new exhibit
requirement for reparts, opinions or
uppraisals materially related to the
transaction that are referenced in the
prospectus.

H. Other Amendments
1. Corresponding Amendments

a. The Commission also has adopted
corresponding amendments to Rule 3-05
of Regulation S-X, ltems 502, 512 and
601 of Regulation S-K, Rules 406, 463,
464, 473, 475a and 477 under the
Securities Act and Rules 14a-3, 14a-6,
14c-2 and 14c-5 under the Exchange
Act. These amendments are
necessitated by rescission of Form $-15
and its replacement with Forms S—4 and
F4. The changes delete references to
Form S-15 and, where appropriate,
replace them with references to Form S-
4 or F4. The Commission notes that
although Form F—4 is not being
published in this release, the technical
amendments necessitated by its
adoption are included in this release to
avoid unnecessary duplication. The
amendment to Rule 145{a}(2) to codify
the stall position that the Rule's change

© fom 01 0' Rm'.“on s« (17 CFR m‘w'l
“tem 404 of Regulation S-K (17 CFR 220.404).
_ lfem 402 of Regulation S-X (17 CFR 229.402),
17 CFR 220702
"' The Commission also has made elarifying
trchnical chunges to the tem 502 references to
neorporated materinl.

in domicile exception does not apply to
a change in national jurisdiction is
included in the F-4 release, however,
because it applies in the foreign context.

2. New Investment Company Merger
Proxy Form

The Commission notes that registered
investment companies and business
development companies, as defined in
section 2(a)(48) of the Investment
Company Act of 1840 currently may
register securities issued in connection
with business combinations on Form S-
14, Form S-4 is not available for the
registration of securities in connection
with a business combination where the
registrant is a registered investment
company or a business development
company. The Commission has
proposed a new merger proxy form,
Form N-14,* that, if adopted, will be
available for use by such companies and
will replace Form S-14 for these
companies. Form S~14 will be retained
only for these companies and business
development companies on a lemporary
basis until the new form is adopted, at
which time Form S-14 will be rescinded.

3. Item 502 of Regulation S-K

In addition to the correspondin?
amendments noted above, a clarifying
amendment to Item 502 of
Regulation S-K also has been adopted.
The amendment clarifies that the
undertaking required of registrants to
send documents that are incorporated
and not delivered extends to beneficial
owners,

4. Rule 145—Preliminary Note

The Commission has eliminated from
the preliminary note to Rule 145 under
the Securities Act certain details
concerning the history and application
of Rule 133. Rule 133, which contained
the Commission's previously existing
“no-sale” theory, was rescinded
effective January 1, 1973 following the
adoption of Rule 145.7 The portions of
the preliminary note the Commission
has deleted pertain to the applicability
of Rule 133 and are no longer relevant.

5. Form 8-K Reports of Acquisitions

The Commission has adopted as
proposed a modification of the current
procedures for filing reports on Form 8-
K in the context of acquisitions.
Currently, a reporting registrant must
file a report on Form 8-K within fifteen
days after it has made an acquisition. In

15 US.C. 800-2(a)(48). s amended by. Pub. L.
90477 1980,

* Release No, 33-8570 (March 18 1985) |50 FR
11725).

W See Release No. 33-5316 [October 6, 1972) |47
FR 23631},

that report. the registranl must provide a
description of the acquisition pursuant
to Item 2, and the financial statements
and pro forma financial information
preseribed by Rule 3-05 and Article 11
of Regulation S-X pursuant 1o ltem 7. As
amended, Item 7 of Form 8-K provides
an extension of up to 60 days, from the
date the filing initially is due, for filing
the financial statements and pro forma
financial information regarding an
acquired business. The extension is
available where: (1) The provision of
such information within fifteen days is
impracticable: (2) the registrant so states
in its filing on Form 8-K and states the
date such financial statements are
expected to be filed by an amendment;
and (3) the registrant provides such
financial information as soon as
practicable within the 60 day period.
Commentators generally supported the
proposed amendment.

Under the amended procedure,
registrants, upon notice in the initial
Form 8-K report filed in connection with
the acquisition, would have up to 60
additional days™ in which to provide
Item 7 financial information where the
provision of the required audited
financial statements and pro forma
financial information within fifteen days
would be impracticable. In such an
instance, the registrant would have to
provide within the regular fifteen day
deadline as much of the required
financial statements as then were
available, including where appropriate,
unaudited financial statements.

The proposing release also contained
policy statements concerning the
implications under the Securities Act
and the Exchange Act of a delay in filing
or failure to file required financial
statements for acquired businesses. In
response to commentator concerns and
suggestions, these policy statements
have been revised in some respects. In
addition, new instructions have been
added to revised Item 7(a)(4) in order to
set forth certain of the revised policies
in the Form itself.

During the pendency of the extension,
registrants would be deemed current for
purposes of their reporting requirements
under the Exchange Act. With respect to
filings under the Securities Act,
registration statements and post-
effective amendments to effective
registration statements would not be
declared effective. In addition, offers

"' Bocause tho number of days (60) available
under the extension runs from the dute the filing on
Form 8-K is due {fift days subsequent (o the
acquisition), rather than the date of the acquisition,
the extension provides » maximum of 75 days from
the acquisition date for the registzant to furnish the
required information
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and sales should not be made pursuant
to effective registration statements, or
pursuant to Rules 505 and 500 of
Regulation D ™ where any purchaser is
nol an accredited investor undér Rule
501(a) of that Regulation, until the
required audited financial statements

are furnished. This prohibition, however,

does not affect offerings or sales, made:
(1) Upon the conversion of outstanding
convertible securilies, or the exercise of
outstanding warrants or rights; (2)
pursuant fo dividend or interest
reinvestment! plans on Form 5-3; (3)
pursuant to employee benefit plans on
Form S-8; (4) in transactions involving
secondary offerings; or (5) in reofferings
or resales of securities pursuant to Rule
144.7 These positions respecting the
pendency of the 60 day extension are
described in new Instruction 1 to Item
7{a)(4) and reflect changes made: (1) To
clarify the status of effective shelf
registration statements; (2) to rescind
the previous position that affiliates of
the registrant would not be permitted to
resell securities in reliance on Rule
144:" and (3] to explain the implications
of an extension under Regulation D,

As nated in the proposing release, no
further extensions of the filing period
will be available. A few commentators
indicated that this policy should be
modified to allow requests for further
extensions of time in the most unusual
circumstances, such as in the event that
unforeseeable delays are encountered
during the course of an audit.

The Commission believes, however,
that the purposes of the Exchange Act,
"o insure the maintenance of fair and
honest markets in securities
transactions * * **, "™ may be better

7¥17 CFR 230,501 to 230.506. With respect (o sales
mnde only to accredited investors, however, there
are no informational requirements under Regulation
D

™17 CFR 230144, Rule 144 provides a safe-harbor
rule by means of which affilistes and nonaffiliates
of the registrant cun resell their restricted socuritios
without the need for registration under the
Securities Act. Availalnlity of the Rule is
conditioned, inter alia, on there being sdoquate
current public information conceming the registrant,
See Rule 144(c). -

"This position Is rescinded because the dangers
posed by allowing affilintes, who may have non-
public information about the registrant, 1o continue
to sell securities during the pendency of the
extension are adequately addressed by: (1)
Exchange Act section 10(b) and Rule 10b-5

r (17 CFR 230.10b-5); and (2) the
representation made by affiliates in filings on Form
144. Form 144 requiren the selling affiliate 1o
represont that he does not know any material
adverse information about the current or
prospective operations of the Issuer of the securities
which has not been disclosed puhlicly.

m‘*s«.«m 2 of the Exchange Act of 1834, 15 US.C.
7ib.

served without a further extension
procedure,™ Moreover, it should be
noted that the notification procedure
and the availability of the 60 day
extension should not be an invitation to
non-timely filing of the required
financial information,

Finally, the proposing release stated
that in cerlain rare instances the
Division would consider requesis for
waiver of some or all of the required
financial information. The Commission
wishes to emphasize that a waiver of
the financial statement requirements
will be considered only where the
circumstances are so rare as to
constitute a unique occurrence in the life
of the registrant. The waiver process
will be administered for the Commission
by the Division of Corporation Finance,
on a case by case basis.

As was stated in the proposing
release, in determining whether to grant
a waiver, the Division will consider: (1)
The size of the acquisition relative to the
registrant;” (2) the reasons why the
statements cannot be obtained:™ and (3)
the financial information the registrant
can provide.™ All three factors will be
considered together. The larger the
acquisition, the more compelling the
reasons must be, and the more
important that information which can be
provided becomes, While certain
commentators suggested the need for
explicit guidelines as to the standards to
be applied to requests for waiver, the
unique facts and circumstances under’
which such requests would be
considered make guidelines
impracticable.

"™ This poaition i ¢ with that embodicd
in Rule 12b-25 (17 CFR 240.12b-25), which provides
the proced for extensions of time for filing all or
part of reports on Form 10-K and Form 10-Q. For
reports on these Porms, no further extensions
beyond that provided under Rule 12b-25 are
available,

7 See Article 3-05 of Regulation S-X, which
establishes the time periods for which financial
sintements must be furnished based upon the
relative size of the acquisition. The sliding scale of
Article 3-05 for the evaluation of the significance of
# buniness acquisition was adoptad o Sacurities
Act Release No, 33-8413 (June 29, 1882) [47 FR
29032]. I revised and codified the principles
upplicable to roquests for waiver of certain audited
financial statement requirementa so! forth in
Securities Act Release No. 4050 (Fubruary 20. 1969)
[34 FR 4888}, "General Requirements for Certified
Financial Stat of C Acquired or to
be Acquired.”

" For example, impossibility would be considered
relevant. However. cost of an audit alone genvrally
would not be deemed a sufficient basis for o walver.

™ For example. an audit of the mos! relevant
portions of the required financlal stale or an
audit of two of the three required yeara' fi 1al

e —

Where a waiver is not granted and 1h.
required financial statements are not
supplied in the time prescribed,
regisirant are notified that the
deficiency may affect the registran! for
both Exchange Act and Securities Act
purposes. Depending on the
circumstances and the relevancy of the
information, the registrant may not be
considered timely or current in its
Exchange Act reporting obligations and
where appropriate, enforcement action
would be taken. Once the registrant has
furnished audited financial statements
of the new combined entity for an
appropriate period,* it could, in some
cases, be censidered current for
Exchange Act purposes, and also mas)
be able to register securities under the
Securities Act.

Statulory Authority
The Commission is adopting Form

. $-4 and the related amendments

pursuant to sections 5, 6, 7, 10 and 19(a)
of the Securities Act and sections 14(s)
14(c} and 23(a) of the Exchange Ac!

As required by section 23(a) of the
Exchange Act, the Commission has
considered specifically the impact that
the rulemaking actions revising 17 CFR
Parts 210, 229, 230, 239, 240 and 249
taken pursuant to the various provisions
of the Exchange Act would have on
competition, and has concluded tha!
they would impose no significant burden
on competition not necessary or
appropriate in furtherance of the
purposes of the Exchange Act.

Final Regulatory Flexibility Analysis

This final regulatory flexibility
analysis, which relates to Form S—¢, has
been prepared in accordance with 5
U.S.C. 804. The corresponding Initial
Regulatory Flexibility Analysis is
contained in the proposed release
(Release No. 33-6534, May 9, 1984 [49 FR
20833]).

The Need for and Objectives of Forn
S-4

The Form is degigned to improve the
effectiveness of the business
combinations prospectus by requiring
that information be presented in a more
accessible and meaningful format, and
to simplify the registration of securities
issued in such transactions. The
Commission is implementing these
objectives by applying to business
combination Iransactions the principles
of the integrated disclosure system

slatements, may provide an adequate basis for a
waiver of the remaining requirements where the
other factors (sixe and reasons} also support such
action,

“In this regard, what constitutes an appropna:
time pariod will be determined by the staff, based
upon the particalar facts and circumstances of vich
case.

S M e e

e b e ke’ s smmt Sn R Bl |-l
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éeveloped in the context of primary
offerings of securities. Thus, information
ibout the companies involved is
presented in, delivered with, or
incorporated by reference into, the
prospectus to the same extent as
provided when such companies are
making primary offerings. Form S—4
logether with Form F—4 replaces Form
§-15 under the Securities Act of 1933
[“Securities Act”) and is available for
the registration of all business
combination transactions, including
exchange offers previously registered on
Form S-1 under the Securities Act.

Issues Raised by Public Comment

No commentators referred to the
Initial Regulatory Flexibility Analysis in
Commenting on proposed Form S—4.

Significant Alternatives

Form S-4 is modeled on the disclosure
requirements contained in Forms S-1,.
§-2 and $-3; the basic forms undér the
Commission's integrated disclosure
system. In developing those Forms, the
Commission carefully analyzed whether
they should be adapted specially for use
by small entities. The Commission
concluded that the better approach was
lo address the needs of small entities
separately in the context of Regulation
D and Form S-18. The Commission in
connection with Form S-4, considered
whether the disclosure level of Form S-
18 should be made available where a
tompany involved could use that Form
for an initial public offering. Although
some commentators supported the
concepl, they questioned its utility in the
business combination context in light of
the $7.5 million limit on the value of
securities registered on Form S-18,
Moreover, the fact that the financial
disclosure requirements of Form S—4 are
'tss burdensome for non-reporting
companies being acquired than those of
Form $-18, indicates that the Form S-18
“pproach would increase the complexity
of Form S-4, with little concommitant -
benefit for small entities. Accordingly,
the Commission has determined not to
‘mplement this alternative. Form S—4
thus requires disclosure according to the
levels represented by Forms S-1,8-2
ind S-3 in the primary offering context.
Ihe Commission does not believe that
other alternatives, including use of a
performance rather than a design
:lsmdu rd, or exempting small entities
‘'om all or part of the requirements of
"1e Form would accomplish the
Commission's statutory mandate to
Prolect investors. '

List of Subjects
17 CFR Part 210

Securities, Reporting and
recordkeeping requirements, Holding
companies, Insurance companies,
Investment companies.

17 CFR Port 229

Securities, Reporting and
recordkeeping requirements.

17 CFR Part 230

Confidential business information,
Investment companies, Reporting and
recordkeeping requirements, Securities.

17 CFR Part 239

Reporting and recordkeeping
requirements, Securities.

17 CFR Part 240

Reporting and recordkeeping
requirements, Securities.

17 CFR Part 249 .

Brokers, Reporting and recordkeeping
requirements, Securities.

Text of Amendments

In accordance with the foregoing, Title
17, Chapter Il of the Code of Federal
Regulations is amended as follows:

PART 210—FORM AND CONTENT OF
AND REQUIREMENTS FOR FINANCIAL
STATEMENTS, SECURITIES ACT OF
1933, SECURITIES EXCHANGE ACT OF
1934, PUBLIC UTILITY HOLDING
COMPANY ACT OF 1935, INVESTMENT
COMPANY ACT OF 1940, AND
ENERGY POLICY AND
CONSERVATION ACT OF 1975

1. By revising paragraph (b)(1)
introductory text of § 210.3-05 to read as
follows:

§210.3-05 Financial statements of
business acquired or to be acquired.

(b) Periods to be presented. (1) If
securities are being registered to be
offered to the security holders of the
business to be acquired, the financial
statements specified in §§ 210.3-01 and
210.3-02 shall be furnished for the
business to be acquired, except as
provided otherwise for filings on Form
S-14. In all other cases, financial
statements of the business acquired or
to be acquired shall be filed for the
periods specified in this paragraph or
such shorter period as the business has
been in existence. The financial
statements covering fiscal years shall be
audited except as provided in Item 15 of
Schedule 14A, (§ 240.14a-101 of this
chapter) with respect to certain proxy

stalements or in a registration statement
filed on Form S-14, S—4 or F-4 (§ 239.23,
25 or 34 of this chapter). The periods for
which such financial statements are to
be filed shall be determined using the
conditions specified in the definition of
significant subsidiary in Rule 1-02 of
Regulation S-X (§ 210.1-02 of this
chapter). The determination shall be
made by comparing the most recent
annual financial statements of each such
business to the registrant’s most recent
annual consolidated financial
statements filed at or prior to the date of
acquisition.

PART 229—~STANDARD
INSTRUCTIONS FOR FILING FORMS
UNDER SECURITIES ACT OF 1933,
SECURITIES EXCHANGES ACT OF
1934 AND ENERGY POLICY AND
CONSERVATION ACT OF 1975—
REGULATION S-K

2. By revising paragraph (c) of
§ 229.502 1o read as follows:

§ 229,502 (Item 502) Inside front and
outside back cover pages of prospectus,

(¢} Incorporation by reference. Where
any document or part thereof is
incorporated by reference in the
prospectus but not delivered therewith,
include an undertaking to provide
without charge to each person, including
any beneficial owner, to whom a
prospectus is delivered, upon written or
oral request of such person, a copy of
any and all of the information that has
been incorporated by reference in the
prospectus [not including exhibits to the
information that is incorporated by
reference unless such exhibits are
specifically uncorporated by reference
into the information that the prospectus
incorporates), and the address
(including title or department) and
telephone number to which such a
request is to be directed.

3. By revising paragraph (h)
introductory text of § 229.512 to read as
follows:

§229.512 (Item 512) Undertakings.

(h) Registration on Form S-14, S—4 or
F-4 of securities offered for resale.
Include the following if the securities are
being registered on Form S-14, S—4 or F-
4 (§ 239.25, or 34 of this chapter) in
connection with a transaction specified
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in paragraph (a) of Rule 145 (§ 230.145 of
this chapter).

. » - - -

4. By revising the Exhibit Table and
revising paragraph (b){4)(ii) of § 229.601
to read as follows:

ExtisiT TABLE
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(ii) Except as set forth in paragraph
(b){4) of this section (iii) for filings on
Forms S-1, $4, §-11, 5-14 and F4
under the Securities Act {§§ 239.1, and
25, 18, 23 and 34 of this chapter) and
Forms 10 and 10-K {§§ 249.210 and 310
of this chapter) under the Exchange Act
all instruments defining the rights of
holders of lang-term debt of the
registrant and its consolidated
subsidiaries and for any of its
unconsolidated subsidiaries for which

financial statements are required to be
filed.

PART 230—GENERAL RULES AND
REGULATIONS, SECURITIES ACT OF
1933

5. By revising the Preliminary Note lo
§ 230.145 to read as follows:

§ 230.145 Reclassification of securities,
mergers, consolidations and acquisitions of
assels,

Preliminary Note

Rule 145 (§ 230,145 of this chapter) is
designed to make available the protection
provided by registration under the Securities
Act of 1933, as amended [Act), to persons
who are offered securities in a business
combination of the type described in
paragraphs (a) (1), (2) and (3) of the rule. The
thrust of the rule is that an “offer.” “oifer to
sell.” “offer for sale,” or “sale” ocuurs when
there is submitted to security holders a plan
or agreemen! pursuant 10 which such holders
are required to elect, on the basis of what is
in substance a new investment decision
whether to accept a new or different security
in exchange for their existing security. Rule
145 embodies the Commission’s
determination that such transactions are
subject to the registration requirements of the
Act, and that the previously existing “no-
sile” theory of Rule 133 s no longer
consistent with the statutory purposes of the
Acl. See Release No. 33-5318 (October 8,
1972) |37 FR 23631]. Securities issued in

transactions described in paragraph (a) of
Rule 145 may be registered on Form S—4 or F-
4 (§ 209.25 or 34 of this chapter] under the
Act,

Trunsactions for which statutory
exemptions under the Act, including those
contained in sections 3(a) {9), (10), (11) and
4(2), are atherwise available are not affected
by Rule 145,

Note 1.—Reference is made to Role 1534
(§ 230.153a of this chapter) desaribing the
prospectus delivery required in @ transaction
of the type reforred to in Rule 145.

Note 2—A reclassification of securities
covered by Rule 145 would be exempt from
registration pursuan! to section 3{a) {9) or [11)
of the Act if the conditions of either of these
sections are satisfied.

6. By revising the section heading and
paragraph (a) of § 230.406 to read as
follows:

§ 230.406 Confidential treatment of
intormation filed with the Commission.

{a) Any person submitting any
information in a document required to
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be filed under the Act may make written
objection to its public disclosure by
following the procedure in paragraph (b)
of this section, which shall be the
exclusive means of requesting
confidential treatment of information
included in any document (hereinafter
referreéd to as the “material filed")
required to be filed under the Act,
except that if the material filed is a
registration statement on Form S-8

(§ 239.16b of this chapter) or on Form S-
3, F-2, F-3 (§ 239.13, 32 or 33 of this
chapter) relating to a dividend or
interest reinvestment plan, or on Form
S-4 (§ 239.25 of this chapter) complying
with General Instruction G of that Form
or on Form F-4 (§ 239.34 of this chapter)
complying with General Instruction F of
that Form, or if the material filed is a
registration statement that does not
contain & delaying amendment pursuan!
lo Rule 473 (§ 230.473 of this chapter),
the person shall comply with the
procedure in paragraph (b) prior to the
filing of & registration statement,

7. By amending § 230.463 o include
new paragraphs (d) (8) and {9) as

follows:

$230.463 Report of offering of securities
and use of proceeds therefrom.

(d)=* e

(8) In a merger in which a vote or
consent of the security holders of the
company being acquired Is not required
pursuant to applicable state law; or

(9) In an exchange offer for the
securities of the issuer or another entity.

8. By revising the section heading. the
introductory paragraph and paragraph
(b) of § 230.464 to read as follows:

2230464 Effective date of post-effective
amendments to registration statements
fled on Form S-8 and on certain Forms S-
3.5-4, F-2, F-3, and F-4.

Provided. That, at the time of filing of
each post-effective amendment with the
Commission, the issuer continues to
meet the requirements of filing on Form
5-8 (§ 239.16b of this chapter); or on
Form -3, F-2 or F-3 (§ 239.13,32 or 33
of this chapter) for a registration
statement relating to a dividend or
interest reinvestment plan; or in the case
0! a registration statemen! on Form 54
(§ 239.25 of this chapter) that there is
continued compliance with General
Instruction G of that Form or on Form F-
4§ 239.34 of this chapter) that there is
continued compliance with General
nstruction F of that Form:

(b] With respect to securities sold on
or after the filing date pursuant to a
Prospectus which forms a part of a Form
5-8 registration statement; or a Form S~

3, F=2, or F-3 registration statement
relating to a dividend or interest
reinvestment plan; or a Form S4
registration statement complying with
General Instruction G of that Form or a
Form F-4 registration statement
complying with General Instruction F of
that Form and which has been amended
to include or incorporate new full year
financial statments or to comply with
the provisions of section 10{a)(3) of the
Act, the effective date of the registration
statement shall be deemed to be the
filing date of the post-effective
amendment.

9. By revising paragraph (d) of
§ 230,473 to read as follows:

§ 230.473 Delaying amendments.

(d) No amendments pursuant lo
paragraph {a) of this section may be
filed with a registration statement on
Form S-8 (§ 239.16b of this chapter); on
Form S-3, F-2, or F-3 (§ 239.13, 32 or 33
of this chapter) relating to a dividend or
interest reinvestment plan; or on Form
S-4 (§ 239.25 of this chapter) complying
with General Instruction G of that Form
or on Form F-4 (§ 239,34 of this chapter)
complying with General Instruction F of
that Form, :

10. By revising § 230.475a to read as
follows:

§ 230.475a Pre-effective amendments on
Form S-8 and certain pre-effective
amendments on Forms S-3, S-4, F-2, F-3
and F-4 deemed filed with the consent of
Commission.

Amendments to a registration
statemen! on Form S-8 (§ 239,16b of this
chapter); on Form S-3, F-2, or F-3
(§ 239.13, 32 or 33 of this chapter)
relating to a dividend or intgrest
reinvestment plan; or on Form S4
(§ 239.25 of this chapter) complying with
General Instruction G of that Form or on
Form F-4 complying with General
instruction F of that Form filed prior to
the effectiveness of such registration
statement shall be deemed to have been
filed with & consent of the Commission
and shall accordingly be treated as part
of the registration statement.

11. By revising paragraph (b} of
§ 230.477 to read as follows:

§230.477 Withdrawal of registration
statement or amendment.

{b) Any application for withdrawal of
@ registration statement filed on Form
5-8 (§ 239.16b of this chapter); or on
Form §-3, F-2, or F-3 (§ 239.13, 32 or 33
of this chapter), relating to a dividend or
interest reinvestment plan; or on Form
S-4 (§ 239.25 of this chapter) complying
with General Instruction G of that Form
or on Form F—4 (§ 239.34 of this chapter)
complying with General Instruction F of

that Form and/or any pre-effective
amendment thereto, will be deemed
granted upon filing if such filing is made
prior to the effective date.

PART 239—FORMS PRESCRIBED
UNDER THE SECURITIES ACT OF 1933

12. By removing § 239.29,

§239.29 [Removed]

13. By revising the section heading
and § 239.23 to read as follows:

§239.23 Form S-14, for simplified
registration of securities Issued in certain
transactions under Rules 133 and 14517
CFR 230.133, 230,145] by registered
investment companies and business
development companies,

This form and Form S-1 [17 CFR
239.11) may be used for registration
under the Securities Act of 1933 of
securities to be issued in a transaction
specified in paragraph (a) of § 230,145:
Provided, however, That Form S-14
shall not be so used unless the registrant
is a registered investment company or a
business developmen! company as
defined by section 2{a){48) of the
Investment Company Act of 1940, the
prospectus is delivered 1o sécurity
holders whose vote or consent is
solicited at least 20 days prior to the
date on which the meeting of such
security holders is held or the date on
which the transaction is effectuated if
no such meeting is held: Provided
further, That if applicable law of the
jurisdiction permits the furnishing of a
notice of the meeting or other actions
within less than the 20-day period
specified herein, then compliance with
such provisions of such law shall be
deemed to satisfy this requirement.
Form S-14 may also be used by persons
and parties who may he deemed
underwriters, for the registration of a
public reoffering of securities issued ina
transaction specified in paragraph (a) of
§ 230.145 of this chapter orin a
transaction specified in paragraph (a) of
§ 230,133 of this chapter exempted by
the latter section prior to its rescission
effective on and after January 1, 1973,

14. By adding § 239.25 to read as
follows:

§239.25 Form S-4, for the registration of
securities issued In business combination
transactions.

This Form may be used for
registration under the Securities Act of
1933 of securities to be issued (a)in a
transaction of the type specified in
paragraph (a) of Rule 145 (§ 230.145 of
this chapter); (b) in a merger in which
the applicable state law would not
require the solicitation of the votes or
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consents of all of the security holders of
the company being acquired; (c) in an
exchange offer for securities of the
issuer or another entity; (d) in a public
reoffering or resale of any such
securities acquired pursuant to this
registration slatement; or {e) in more
than one of the kinds of transactions
listed in paragraphs (a) through (d)
registered on one regisiration slatement.
(Secs. 5, 6. 7, 10, 19{a), 48 Stat. 77, 78, 81, 85;
Secs. 204, 205, 209, 48 Stat. 906, 908; secs. 7. B,
68 Stat. 684, 685; sec. 1, 70 Stal. 1051; sec.
308(a)(2}, (90 Stat. 57; 15 U.S.C. 77e, 771, 773,
77} 77s(a); secs. 14(a), 14(c), 23(a), 48 Stat.
895, 801; sec, 203{a}, 49 Stat. 704; sec. 8, 49
Stul. 1379; sec. 5, 78 Stal. 569, 570; sec. 18, 89
Stat. 155; 15 U.S.C. 78n {a), (c). 78w(a))
Note.—~The text of Form S-4 does not
appear in the Code of Federal Regulations,

Securities and Exchange Commission
Washington, D.C. 20549

Form S-4

Registration Statement Under the Securities
Act of 1903

(Exact name of registrant as specified in its
charter)

[State or other jurisdiction of incorporation or
organization)

(Primary Standard Industrial Classification
Code Number)

(LR.S. Employer Identification No.)

(Address, including ZIP Code, and telephone
number, including area code, of registrant’s
principul executive officers)

(Name, address, include ZIP Code, and
telephone number incloding area code, of
agent for service)

Approximate date of commencement of
proposed sale of the securities o the public

If the sccurities being registered on this
Form are being offered in connection with the
formation of a holding company and there is
compliance with General Instruction G, check
the following box £l

CALCULATION OF REGISTRATION FEE

Tithe of ! !

!
oach | ! I
class of ""'" ! ‘ °'
10 be !W ! M::.!: gmim" |
o

i J :

i tic o |

! ) t ]

1 3 1 1

General Instructions
A. Rule as to Use of Form 54

1. This Form may be used for
registration under the Securities Act of
1933 (“"Securities Act”) of securities to

be issued (1) in a transaction of the type
specified in paragraph (a) of Rule 145

(§ 230.145 of this chapter); (2) in a
merger in which the applicable state law
would not require the solicitation of the
votes or consents of all of the security
holders of the company being acquired;
{3) in an exchange offer for securities of
the issuer or another equity: (4) in a
public reoffering or resale of any such
securities acquired pursuant to this
registration statement; or (5} in more
than one of the kinds of transactions
listed in (1) through {4) registered on one
registration statement,

2. If the registrant meets the
requirements of and elects to comply
with the provisions in any item of this
Form or Form F-4 (§ 239.34 of this
chapler) that provides for incorporation
by reference of information about the
registrant or the company being
acquired, the prospectus must be sent to
the security holders no later than 20

business days prior to the date on which -

the meeting of such security holders is
held or, if no meeting is held, the earlier
of 20 business days prior to {1) the date
of such vote, consent or authorization,
or (2] the date the transaction is
consummated or the voles, consents or
authorizations may be used to effect the
transaction. Attention is directed to
sections 13(e), 14(d) and 14(e) of the
Securities Exchange Act of 1934
("Exchange Act'") and the rules and
regulations thereunder regarding other
time periods in connection with
exchange offers and going private
transactions.

3. This Form shall not be used if the
registrant is a registered investment
company or a business development
company as defined in section 2(a){48)
of the Investment Company Act of 1940,

B. Information With Respect to the
Registrant

1. Information with respect to the
registrant shall be provided in
accordance with the item$ referenced in
one of the following subparagraphs:

a. Items 10 and 11 of this Form, if the
registrant elects this alternative and
meets the following requirements of
Form S-3 (§ 239.13 of this chapter)
(hereinafter, with respect to the
registrant, “meets the requirements for
use of Form S-3") for this offering of
securities:

(i) the registrant meets the
requirements of General Instruction LA.
of Form S-3; and

(ii) ane of the following is met:

A. The registrant meets the aggregate
market value requiremest of General
Instruction 1.B.1. of Form S-3; or

B. Non-convertible debt or preferred
securities are to be offered pursuant to

this registration statement and are
“investment grade securities’ as defined
in General Instruction 1.B.2. of Form S-3;
or

C. The registrant is a majority-owned
subsidiary and one of the conditions of
General Instruction L.C. of Form S-3 is
mel,

b. ltems 12 and 13 of this Form, if the
registrant meets the requirements for
use of Form S-2 (§ 239.12 of this chapter)
or Form 8-3 and elects this alternative;
or

c. Item 14 of this Form, if the registrant
does not meet the requirements for use
of Form 5-2 or S-3, or if it otherwise
elects this alternative.

2, If the registrant is a real estate
entity of the type described in General
Instruction A to Form S-11 (§ 239.18 of
this chapter), the information prescribed
by Items 12, 13, 14, 15 and 16 of Form S-
11 shall be furnished about the
registrant in addition to the information
provided pursuant to Items 10 through 14
of this Form. The information prescribed
by such Items of Form S-11 may be
incorporated by reference into the
prospectus if (a) a registrant qualifies for
and elects to provide information
pursuant to alternative 1.a. or 1.b. of this
instruction and (b) the documents
incorporated by reference pursuant to
such elected alternative contain such
information.

C. Information With Respect to the
Company Being Acquired

1. Information with respect to the
company whose securities are being
acquired (hereinafter including, where
securities of the registrant are being
offered in exchange for securities of
another company, such other company)
shall be provided in accordance with he
items referenced in one of the following
subparagraphs:

a, ltem 15 of this Form, if the company
being acquired meets the requirements
of General Instructions LA. and 1.B.1. of
Form S-3 (hereinafter, with respect to
the company being acquired, “meets the
requirements for use of Form $-3") of
Form S-3 and this alternative is elected:

b. Item 16 of this Form, if the company
being acquired meets the requirements
for use of Form S-2 or S-3 and this
alternative is elected; or

c. Item 17 of this Form, if the company
being acquired does not meet the
requirements for use of Form S-2 or 5-3
or if this alternative is otherwise
elected.

2. If the company being acquired is a
real estate entity of the type described
in General Instruction A to Form S-11.
the information that would be required
by Items 13, 14, 15 and 16{a) of Form S-

MM a™ un
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11 if securities of such com were
being registered shall be furnished about
such company being acquired in
addition to the information provided
pursuant to this Form. The information
prescribe by such Items of Form S-11
may be incorporated by reference into
the prospectus if (a) the company being
acquired would qualify for use of the
level of disclosure prescribed by
alternative 1,a. or 1.b. of this instruction
and such alternative is elected and (b)
the documents incorporated by
reference pursuant lo such elected
alternative contain such information.

D. Application of General Rules and
Regulations.

1. Attention is directed to the General
Rules and Regulations under the
Securities Act, particularly those
comprising Regulation C thereunder
(§ 230.400 et seq. of this chapter). That
Regulation contains general
requirements regarding the preparation
and filing of registration statements.

2. Altention is directed to Regulation
5-K (Part 229 of this chapter) for the
requirements applicable to the content
of non-financial statement portions of
registration statements under the
Securities Act. Where this Form directs
the registrant to furnish information
required by Regulation S-K and the item
of Regulation S-K so provides,
information need only be furnished to
the extent appropriate.

E. Compliance With Exchange Act
Rules

1. If a corporation or other person
submits a proposal to its security
holders entitled to vote on, or consent
lo, the transaction in which the
securities being registered are to be
issued, and such person's submission to
its security holders is subject to
Regulation 14A (§§ 240.14a-1 through
14b-1 of this chapter) or 14C
(3§ 240.14¢-1 through 14¢-101 of this
chapter) under the Exchange Act, then
the provisions of such Regulations shall
apply in all respects to such person's
submission, except that (a) the
prospectus may be in the form of a
proxy or information statement and may
contain the information required by this
Form in lieu of that required by
Schedule 14A (§ 240.14a-101) or 14C
(§ 240.14¢-101) of Regulation 14A or 14C
under the Exchange Act; and (b) copies
of the preliminary and definitive proxy
or information statement, form of proxy
or other material filed as a part of the
'egistration statement shall be deemed
filed pursuant to such person's
obligations under such Regulations.

2. 1f the proxy or information material
sent 1o security holders is not subject to

Regulation 14A or 14C. all such material
shall be filed as a part of the registration
statement at the time the statement is
filed or s an amendment thereto prior
to the use of such material.

3. If the transaction in which the
securities being registered are to be
issued is subject to Section 139(e), 14(d)
or 14{e) of the Exchange Act, the
provisions of those sections and the
rules and regulations thereunder shall
apply to the transaction in addition to
the provisions of this Form.

F. Transactions Involving Foreign
Private Issuers

If a U.S. registrant is acquiring a
foreign private issuer, as defined by
Rule 405 (§ 230,405 of this chapter),
eligible to use Form 20-F (§ 249.220f of
this chapter), such registrant may use
this Form and may present information
about the foreign private issuer pursuant
to Form F—4. if the registrant is a foreign
private issuer, such registrant may use
Form F-4 and (1) if the company being
acquired is a foreign private issuer
eligible to use Form 20-F, may present
information about such foreign company
pursuant to Form F-4 or (2) if the
company being acquired is a U.S,
company or a foreign private issuer not
eligible to use Form 20-F, may present
information about such company
pursuant to this Form.

G. Filing and Effectiveness of
Registration Statement Involving
Formation of Holding Companies;
Requests for Confidential Treatment;
Number of Copies

Original registration statements on
this Form S—4 will become effective
automatically on the twentieth day after
the date of filing (Rule 458, § 230.456 of
this chapter), pursuant to the provisions
of Section 8(a) of the Act (Rule 459,

§ 230.459 of this chapter) provided:

1. The transaction in connection with
which securities are being registered
involves the organization of a bank or
savings and loan holding company for
the sole purpose of issuing common
stock to acquire all of the common stock
of the company that is organizing the
holding company; and

2. the following conditions are met:

a. The financial institution furnishes
its security holders with an annual
report that includes financial statements
prepared on the basis of generally
accepted accounting principles;

b. There are no anticipated changes in
the security holders' relative equity
ownership interest in the underlying
company's assets exceplt for redemption
of no more than a nominal number of
shares of unaffiliated persons who
dissent;

¢. In the aggregate, only nominal
borrowings are to be incurred for such
purposes as organizing the holding
company to pay non-affiliated persons-
who dissent, or to meet minimum capital
requirements; :

d. There are no new classes of stoc
authorized other than those
corresponding to the stock of the
company being acquired immediately
prior to the reorganization;

e. There are no plans or arrangements
to issue any additional shares to acquire
any business other than the company
being acquired; and

f. There has been no material adverse
change in the financial condition of the
company being acquired since the latest
fiscal year end included in the annual
report to security holders.

Pre-effective amendments with
respect to such a registration statement
may be filed prior to effectiveness, and
such amendments will be deemed 10
have been filed with the consent of the
Commission [Rule 475a. § 230.475a of
this chapter). Accordingly, the filing of a
pre-effective amendment to such a
registration statement will not
commence a new twenty-day period.
Post-effective amendments to such a
registration statement on this Form shall
become effective upon the date of filing
(Rule 464, § 230.464 of this chapter).
Delaying amendments are not permitted
in connection with either original filings
or amendments on such a registration
statement (Rule 473(d) § 230.473(d) of
this chapter), and any attempt to
interpose a delaying amendment of any
kind will be ineffective. All filings made
on or in connection with this Form
pursuant to this instruction become
public upon filing with the Commission.
As a resull, requests for confidential
treatment made under Rule 406
(§ 230.406 of this chapter) must be
processed by the Commission’s staff
prior to the filing of such a registration
statement. The number of copies of such
a registration statement and of each
amendment required by Rules 402 and
472 (§§ 230,402, 472 of this chapter) shall
be filed with the Commission; Provided,
however, That the number of additional
copies referrred to in Rule 402(b) may be
reduced from ten to three and the
number of additional copies referred to
in Rule 472(a) may be reduced from
eight to three, one of which shall be
marked to clearly and precisely indicate
changes.

H. Registration Statements Subject to
Rule 415(a)(1)(viii) (§ 230.415(a)(1){viii)
of this chapter)

If the registration statement relates to
offerings of securities pursuant to Rule
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415(a)(1){viii), required information
about the type of contemplated
transaction or the company to be
acquired only need be furnished as of
the date of initial effectiveness of the
registration statement to the extent
practicable. The required information
abou! the specific transaction and the
particular company being acquired,
however, must be included in the
prospectus by means of a post-effective
amendment; Provided, however, that
where the transaction in which the
securities are being offered pursuant to
a registration statement under the
Securities Act of 1933 would itself
qualify for an exemption from Section 5
of the Acl, absent the existence of other
similar (prior or subsequent)
transactions, a prospectus supplement
could be used to furnish the information
necessary in connection with such
transaction.

Part I—Information Required in the
Prospectus

A Information About the Transaction

ltem 1. Forepart of Registration
Statement and Outside Front Cover
Page of Prospectus. Set forth in the
forepart of the registration statement
and on the outside front cover page of
the prospectus the information required
by Item 501 of Regulation S-K (§ 229.501
of this chapter),

ltem 2. Inside Front and Outside Back
Cover Page of Prospectes. Set forth on
the inside front cover page of the
prospectus or, where permitted, on the
oulside back cover page, the information
required by Item 502 of Regulation S-K
(§ 229.502 of this chapter). In addition,
on the inside front cover page include
the following statement in bold face
type, where applicable:

This prospectus incorporates
documents by reference which are not
presented herein or delivered herewith.
These documents are available upon
request from (name, address and
telephone number to which a request is
to be directed). In order to ensure timely
delivery of the documents, any request
should be made by (date five business
days prior to the date on which the final
investment decision must be made),

Item 3. Risk Factors, Ratio of
Earnings to Fixed Charges and Other
Information. Provide in the forepart of
the prospectus a summary containing
the information required by Item 503 of
Regulation S-K (§ 229.503 of this
chapter) and the following:

{a) The name, complete mailing
address (including the Zip Code), and
telephone number (including the area
code) of the principal executive offices

of the registrant and the company being

acquired;

CE{J) A briel description of the general
nature of the business conducted by the
registrant and by the company being
acquired;

(c) A brief description of the
transaction in which the securities being
registered are to be offered;

{d) The information required by llem
301 of Regulation S-K (§ 229.301 of this
chapler) (selected financial data) for (i)
the registrant; (ii) the company being
acquired; and (iii) if material, the
registrant, on a pro forma basis, giving
effect to the transaction. To the extent
the information is required to be
presented in the prospectus pursuant to
Items 12, 14, 16 or 17, it need not be
repeated pursuant to this Item;

(e) In comparative columnar form,
historical and pro forma per share data
of the registrant and historical and
equivalent pro forma per share data of
the company being acquired for the
following items:

(1) book value per share as of the date
financial data is presented pursuant to
Item 301 of Regulation S-K (§ 229.301 of
this chapter) (selected financial data);

(2) cash dividends declared per share
for the periods for which financial data
is presented pursuant to Item 301 of
Regulation S-K (§ 229.301 of this
chapter) {selected financial data);

(3) income (loss) per share from
continuing operations for the periods for
which financial data is presented
pursuant to Item 301 of Regulation S-K
{§ 229.301 of this chapter) (selected
financial data). -

Instructions to paragraph ()

For a business combination accounted
for as a purchase, the pro forma and
equivalent pro forma income (loss) from
continuing operations per share and
equivalent pro forma cash dividends
delcared per share shall be presented
only for the most recent fiscal year and
interim period. Equivalent pro forma per
share amounts shall be calculated by
multiplying the pro forma income (lods]
per share before non-recurring charges
or credits directly attributable to the
transaction, pro forma book value per
share, and the pro forma dividends per
share of the registrant by the exchange
ratio so that the per share amounts are
equated to the respective values for one
share of the company being acquired.

(f) In comparative columnar form. the
market value of securites of the
company being acquired (on an
historical and equivalent per share
basis) and the market value of the
securities of the registrant (on an
historical basis) as of the date preceding
public announcement of the proposed

transaction, or if no such public
announcement was made, as of the du;
preceding the day the agreement wiih
respect to the transaction was entered
into;

(g) With respect to the regisirant and
the company being acquired, a brief
statement comparing the percentage of
outstanding shares entitled to vote held
by directors, executive officers and thei;
affiliates and the vote required for
approval of the proposed transaction;

(h) A statement as to whether any
federal or state regulatory requirements
must be complied with or approval mus
be obtained in connection with the
transaction, and if so, the status of such
compliance or approval;

(i) A statement about whether or not
dissenters' rights of appraisal exist,
including & cross-reference to the
information provided pursuant to ltem
18 or 19 of this Form; and

(j) A brief statement about the tax
consequences of the transaction, or if
appropriate, consisting of a, cross-
reference to the information provided
pursuant to Item 4 of this Form.

ltem 4, Terms of the transaction.

(a) Furnish a summary of the material
features of the proposed transaction
The summary shall include, where
applicable:

(1) A brief summary of the terms of
the acquisition agreement;

(2) The reasons of the registrant and
of the company being acquired for
engaging in the transaction;

(3) The information required by Item
202 of Regulation S-K (§ 229,202 of this
chapter), description of registrant’s
securities, unless: (i) the registrant
would meet the requirements for use of
Form S-3, (ii) capital stock is to be
registered and (ili} securities of the sam?
class are registered under Section 12 of
the Exchange Act, and (i) listed for
trading or admitted to unlisted trading
privileges on a national securities
exchange; or (ii) are securities for which
bid and offer quotations are reported in
an automated quotations system
operated by a national securities
association;

(4) An explanation of any material
differences between the rights of
security holders of the company being
acquired and the rights of holders of the
securities being offered:

(3) A brief statement as to the
accounting treatment of the transaction:
and

(6) The federal income tax
consequences of the transaction.

{b) If & report, opinion or appraisal
materially relating to the transaction has
been received from an outside parly.
and such report, opinion or appraisa! is
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rferred to in the prospectus, furnish the
same information as would be required
by Item 9 (b){1) threugh (6) of Schedule
13E-3 (§ 240.13e-100 of this chapter).

(c) Incorporate the acquisition
sgreement by reference into the
prospectus by means of a statement to
that effect.

Item &. Pro Forma Financial
Information. Furnish financial
information required by Article 11 of
Regulation S-X (§ 210.11-01 et seq. of
this chapter) with respect to this
transaction.

Instruction

1. Any other Article 11 information
that is presented (rather than
incorporated by reference) pursuant to
other items of this Form shall be
presented together with the information
provided pursuant to Item 5, but the
presentation shall clearly distinguish
between this transaction and any other.

2. 1f pro forma financial information
with respect to all other transactions is
incorporated by reference pursuant to
Item 11 or 15 of this Form only the pro
forma results need be presented as part
of the pro forma financial information
required by this Item.

ltem 6. Material Contacts with the
Company Being Acquired. Describe any
past, present or proposed material
contacts, arrangements, understandings,
relationships, negotiations or
transactions during the periods for
which financial statements are
presented or incorporated by reference
pursuant to Part LB, or C of this Form
between the company being acquired or
its affiliates and the registrant or its
affiliates such as those concerning a
merger, consolidation or acquisition; a
tender offer or other acquisition of
securities; an election of directors; or a
sale or other transfer of a material
amount of assets.

Item 7. Additional Information
Required for Reoffering by Persons and
Parties Deemed to be Underwriters. If
any of the securities are to be reoffered
to the public by any person or party who
is deemed to be an underwriter thereof,
funish the following information in the
prospectus, at the time it is being used
for the reoffer of the securities to the
exlent it is not already furnished
therein:

(2) The information required by Item
507 of Regulation S-K (§ 229.507 of this =
chapter), selling security holders: and

(b) Information with respect to the
consummation of the transaction
Pursuant to which the securities were
acquired and any material change in the
fegistrant’s affairs subsequent to the
Iransaction,

ltem 8. Interests of Named Experts
and Counsel. Furnish the information
required by Item 509 of Regulation S-K
(§ 229.509 of this chapter).

Item 8. Disclosure of Commission
Pasition on Indemnification for
Securities Act Liabilities. Furnish the
information required by Item 510 of
Regulation S-K (§ 229.510 of this
chapter).

B. Information About the Registrant

Item 10. Information With Respect to
S-3 Registrants. If the registrant meets
the requirements for use of Form S-3
and elects to furnish information in
accordance with the provisions of this
Item, furnish information as required
below:

{a) Describe any and all material
changes in the registrant’s affairs that
have occurred since the end of the latest
fiscal year for which audited financial
statements were included in the latest
annual report to security holders and
that have not been described in a report
on Form 10-Q (§ 249.308a of this
chapter) or Form 8-K (§ 249.308 of this
chapter) filed under the Exchange Acl.

{b) Include in the prospectus, if not
incorporated by reference from the
reports filed under the Exchange Act
specified in Item 11 of this Form, a proxy
or information statement filed pursuant
to.Section 14 of the Exchange Act, a
prospectus previously filed pursuant to
Rule 424 under the Securities Act
(§ 230,424 of this chapter), or & Form 8-K
filed during either of the two preceding
fiscal years:

(1) Financial information required by
Rule 3-05 (§ 210.3-05 of this chapter)
and Article 11 of Regulation S-X with
respect to transactions other than that
pursuant to which the securities being
registered are to be issued;

(2) Restated financial statements
prepared in accordance with Regulation
S-X (Part 210 of this chapter), if there
has been a change in accounting
principles or a correction of an error
where such change or correction
requires a material retroactive
restatement of financial statements:

(3) Restated financial statements
prepared in accordance with Regulation
S-X where one or more business
combinations accounted for by the
pooling of interest method of accounting
have been consummated subsequent to
the most recent fiscal year and the
acquired businesses, considered in the
aggregate, are significant pursuant to
Rule 11-01(b) of Regulation S-X
(§ 210.11-01(b) of this chapter); or

(4) Any financial information required
because of a material disposition of
assets outside the normal course of
business.

Item 11. Incorporation of Certain
Information by Reference. If the
registrant meels the requirements of
Form S-3 and elects to furnish
information in accordance with the
provisions of Item 10 of this Form:

(a) Incorporate by reference into the
prospectus, by means of & statement to
that effect listing all documents so
incorporated, the documents listed in
paragraphs (1), (2) and, if applicable, (3)
below,

{1) The registrant’s latest annual
report on Form 10-K (§ 249.310 of this
chapter) filed pursuant to Section 13(a)
or 15{d) of the Exchange Act which
contains financial statements for the
registrant’s latest fiscal year for which a
Form 10-K was required to be filed;

(2) All other reports filed pursuant to
Section 13(a) or 15(d) of the Exchange
Act since the end of the fiscal year
covered by the annual report referred to
in Item 11(a)(1) of this Form; and

(3) If capital stock is to be registered
and securities of the same class are
registered under Section 12 of the
Exchange Act and: (i) Listed for trading
or admitted to unlisted trading privileges
on a national securities exchange; or (ii)
are securities for which bid and offer
quotations are reported in an automated
quotations system operated by a
national securities association, the
description of such class of securities
which is contained in a registration
statement filed under the Exchange Act,
including any amendment or reports
filed for the purpose of updating such
description.

(b) The prospectus also shall state
that all documents subsequently filed by
the registrant pursuant to Sections 13(a),
13(c), 14 or 15{d) of the Exchange Act,
prior to one of the following dates,
whichever is applicable, shall be
deemed to be incorporated by reference
into the prospectus:

(1) If a meeting of security holders is
to be held, the date on which such
meeting is held:

(2) If a meeting of security holders is
not to be held, the date on which the
transaction is consummated;

(3) If securities of the registrant are
being offered in exchange for securities
of any other issuer, the date the offering
is terminated; or

(4) If securities are being offered in a
reoffering or resale of securities
acquired pursuant to this registration
statement, the date the reoffering is
terminated.

Instruction

Attention is directed to Rule 439
{§ 230.439 of this chapter) regarding
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consent to the use of material
incorporated by reference.

ltem 12. Information With Respect to
S5-2 or 5-3 Registrants. If the registrant
meets the requirements for use of Form
S-2 or $-3 and elects to comply with
this Item, furnish the information
required by either paragraph (a) or {b) of
this Item. However, the registrant shall
not provide prospectus information in
the manner allowed by paragraph (a) of
this Item, if the financial statements in
the registrant's latest annual report to
securily holders do not reflect: (1)
restated financial statements prepared
in accordance with Regulation S-X if
there has been a change in accounting
principles or a correction of an error
where such change or correction
requires a material retroactive
restatement of financial statements; (2)
restiated financial statements prepared
in accordance with Regulation S-X
where one or more business
combinations accounted for by the
pooling of interests method of
accounting have been consummated
subsequent to the most recent fiscal
year and the acquired businesses,
considered in the aggregate, are
significant pursuant to Rule 11-01(b) of
Regulations S-X; or (3) any financial
information required because of a
material disposition of assets outside of
the normal course of business.

{a) If the registrant elects to deliver
this prospectus together with its latest
annual report to security holders, which
at the time of original preparation met
the requirements of either Rule 14a-3
(§ 240.14a-3 of this chapter) or 14¢c-3
(§ 240.14c-3 of this chapler), or a
complete and legible facsimile of its
latest annual report to security holders:

{1) Indicate that the prospectus is
accompanied by the registrant’s latest
annual report to security holders.

(2) Proville financial and other
information with respect to the
registrant in the form required by Part 1
of Form 10-Q as of the end of the most
recent fiscal quarter which ended after
the end of the latest fiscal year for
which audited financial statements were
included in the latest report to security
holders and more than 45 days prior to
the effective date of this registration
statement (or as of a more recent date)
by one of the following means:

(i) Including such information in the
prospectus;

(ii) Providing without charge to each
person to whom a prospectus is
delivered a copy of the registrant's latest
Form 10-Q; or

(iii) Providing without charge to each
person to whom a prospectus is
delivered a copy of the registrant’s latest
quarterly report that was delivered to its

security holders and that included the
required financial information.

(3) If not reflected in the registrant’s
latest annual report to security holders,
provide information required by Rule 3-
05 and Article 11 of Regulation S-X with
respect to tranactions other than that
pursuant to which the securities being
registered are to be issued.

(4) Describe any and all material
changes in the registrant’s affairs that
have occurred since the end of the latest
fiscal year for which audited financial
statements were included in the latest
annual report 1o security holders and
that were not described in a Form 10-Q
or quarterly report delivered with the
prospectus in accordance with
paragraph {a)(2) (ii) or (iii) of this ltem.

(b) If the registrant does not elect to
deliver its latest annual report to
security holders:

(1) Furnish a brief description of the
business done by the registrant and its
subsidiaries during the most recent
fiscal year as required by Rule 14a-3 to
be included in an annual report to
security holders. The description also
should take into account changes in the
registrant’'s business that have occurred
between the end of the latest fiscal year
and the effective date of the registration
statement.

(2) Include financial statements and
information as required by Rule 14a~
3(b)(1) (§ 240.14a-3(b}(1) of this chapter)
to be included in an annual report o
security holders, In addition, provide:

(i) The interim financial information
required by Rule 10-01 of Regulation
S-X (§ 210.10-01 of this chapter) fora
filing on Form 10-Q;

(ii) Financial information required by
Rule 3-05 and Article 11 of Regulation
S-X with respect to transactions other
than that pursuant to which the
securities being registered are to be
issued;

(iii) Restated financial statements
prepared in accordance with Regulation
S-X if there has been a change in
accounting principles or a correction of
an error where such change or
correction requires a material
retroactive restatement of financial
statements;

{iv) Restated financial statements
prepared in accordance with Regulation
S-X where one or more business
combinations accounted for by the
pooling of interest method of accounting
have been consummated subsequent to
the most recent fiscal year and the
acquired businesses, considered in the
aggregate, are significant pursuant to
Rule 11-01(b) of Regulation S-X; and

(v) Any financial information required
because of a material disposition of

assets outside of the normal course of
business.

{3) Furnish the information required
by the following:

(i) Item 101 (b), [¢)(1)(i) and (d) of
Regulation S-K [§ 229.101 of this
chapter), industry segments, classes of
similar products or services, foreign ang
domestic operations and export sales;

(ii) Where common equity securities
are being offered, Item 201 of Regulation
S-K (§ 229.201 of the chapter), marke!
price of and dividends on the
registrant's common equity and related
stockholder matters;

(iii) Item 301 of Regulation S-K
{§ 229.301 of this chapter), selected
financial data;

(iv) Item 302 of Regulation S-K
(§ 229.302 of the chapter),
supplementary financial information;

“(v) Item 303 of Regulation S-K
(§ 229.303 of this chapter),
management’s discussion and analysis
of financial condition and results of
operations; and

{vi) Item 304 of Regulation S-K
(§ 229.304 of this chapter),
disagreements with accountants on
accounting and financial disclosure

ltem 13. Incorporation of Certain
Information by Reference. If the
registrant meets the requirements of
Form 8-2 or S-3 and elects to furnish
information in accordance with the
provisions of Item 12 of this Form:

(a) Incorporate by reference into the
prospectus, by means of a statemen! to
that effect in the prospectus listing al!
documents so incorporated, the
documents listed in paragraphs (1) and
(2) of this Item and, if applicable, the
portions of the documents listed in
paragraphs (3) and (4) thereof.

(1) The registrant’s latest annual
report on Form 10-K filed pursuant’to
Section 13(a) or 15(d) of the Exchange
Act which contains audited financial
statements for the registrant’s latest
fiscal year for which a Form 10-K was
required to be filed.

(2) All other reports filed pursuant to
Section 13{a) or 15(d) of the Exchange
Act since the end of the fiscal year
covered by the annual report referred 10
in paragraph {a)(1) of this Item.

(3) If the registrant elects to deliver its
latest annual report to security holders
pursuant to [tem 12 of this Form, the
information furnished in accordance
with the following:

{i) Item 101 (b), (c)(1)(i) and (d) of
Regulation S-K, segments, classes of
similar products or services, foreign and
domestic operations and export sales:

(if) Where common equity securities
are being issued, Item 201 of Regulation
S-K, market price of and dividends on

- B -
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lhe registrant’s common equity and
rlated stockholder matters;

(iii} Item 301 of Regulation S-K,
selected financial data;

(iv) Item 302 of Regulation S-K,
supplementary financial information;

(v) Item 303 of Regulation S-K,
management's discussion and analysis
of financial condition and results of
operations; and

(vi) Item 304 of Regulation S-K,
disagreements with accountants on
sccounting and financial disclosure.

(4) If the registrant elects, pursuant to
item 12{a){2)(iii) of this Form, to provide
a copy of its latest quarterly report
which was delivered to security holders,
financial information equivalent to that
required to be presented in Part I of

Form 10-Q.
Instruction

Attention is directed to Rule 439
regarding consent to the use of material
incorporated by reference.

(b) The registrant also may state, if it
so chooses, that specifically described
portions of its annual or quarterly report
to security holders, other than those
portions required to be incorporated by
reference pursuant to paragraphs (a) (3)
and (4) of this Item, are not part of the
registration statement. In such case, the
description of portions that are not
incorporated by reference or that are
excluded shall be made with clarity and
in reasonable detail.

ltem 14, Information With Respect to
Registrants Other Than $-3 or -2
Registrants. If the registrant does not
meet the requirements for use of Form
5-2 or §-3, or otherwise elects to comply
with this Item in lieu of Item 10 or 12,
furnish the information required by:

(a) Item 101 of Regulation S-K,
description of business;

(b) Item 102 of Regulation S-K,
escription of property;

(c) Item 103 of Regulation S-K. legal
proceedings;

(d) Where common equity securities
ure being issued, Item 201 of Regulation
S-K. market price of and dividends on
the registrant’s common equity and
related stockholder matters;

(¢) Financial statements meeting the
requirements of Regulation S-X,
(schedules required by Regulation 8-X
shall be filed as “Financial Statement
Schedules” pursuant to Item 21 of this
Form), as well as financial information
fequired by Rule 3-05 and Article 11 of
Regulation S-X with respect to
Iransactions other than that pursuant to
which the securities being registered are
lo be issued.

(f) Item 301 of Regulation S-K,
selected financial data;

d

(g) Item 302 of Regulation S-K,
supplementary financial information:

(h) tem 303 of Regulation S-K,
management's discussion and analysis
of financial condition and results of
operations; and

(i) Item 304 of Regulation S-K,
disagreements with accountants on
accounting and financial disclosure.

C. Information About the Company
Being Acquired

ltem 15. Information With Respect to
S$-3 Companies, If the company being
acquired meets the requirements for use
of Form S-3 and compliance with this
Item is elected, furnish the information
that would be required by Items 10 and
11 of this Form if securities of such
company were being registered.

Item 16. Information With Respect to
S5-2 or -3 Companies. If the company
being acquired meets the requirements
for use of Form $-2 or S-3 and
compliance with this Item is elected,
furnish the information that would be
required by Items 12 and 13 of this Form
if securities of such company were being
registered,

Item 17. Information With Respect to
Companies Other Than S-3 or S-2
Companies. If the company being
acquired does not meet the requirements
for use of Form $-2 or S-3, or
compliance with this Item is otherwise
elected in lieu of Item 15 or 16, furnish
the information required by paragraph
(a) or (b) of this Item, whichever is
applicable.

(a) If the company being acquired is
subject to the reporting requirements of
Section 13(a) of 15(d) of the Exchange
Act, or compliance with this
subparagraph in lieu of subparagraph
(b) of this Item is elected, furnish the
information that would be required by
Item 14 of this Form if the securities of
such company were being registered;
however, only those schedules required
by Rules 12-15, 28 and 29 of Regulation
S-X (§ 210.12-15, 28, 29 of this chapter)
need be provided with respect to the
company being acquired.

(b) If the company being acquired is
not subject to the reporting requirements
of either Section 13(a) or 15(d) of the
Exchange Act; or, because of section
12(i) of the Exchange Acl, has not
furnished an annual report to security
holders pursuant to Rule 14a-3
(§ 240.14a-3 of this chapter) or Rule 14¢-
3 (§ 240.14¢c-3 of this chapter) for its
latest fiscal year; furnish the information
that would be required by the following
if securities of such company were being
registered:

(1) A brief description of the business
done by the company which indicates

the general nature and scope of the
business;

(2) Item 201 of Regulation S-K, market
price of and dividends on the
registrant's common equity and related
stockholder matters;

(3) Item 301 of Regulation S-K,
selected financial data;

{4) Item 302 of Regulation S-K,
supplementary financial information;

(5) Item 303 of Regulation S-K,
management's discussion and analysis
of financial condition and results of
operations;

(6) Item 304 of Regulation S-K,
disagreements with accountants on
accounting and financial disclosure;

(7) Financial statements as would
have been required to be included in an
annual report furnished to security
holders pursuant to Rules 14a-3{b)(1)
and (b)(2) (§ 240.14a-3 of this chapter) or
Rules 14c-3(a)(1) and (a)(2) (§ 240.14¢-3
of this chapter), had the company being
acquired been required to prepare such
a reporl; Provided, however, that the
balance sheet for the year preceding the
latest full fiscal year and the income
statements for the two years preceding
the latest full fiscal year need not be
audited if they have not previously been
audited. In any case, such financial
statements need only be audited to the
extent practicable. If this Form is used
for resales to the public by any person
who with regard to the securities being
reoffered is deemed to be an
underwriter within the meaning of Rule
145(c), the financial statements of such
companies must be audited for the
periods required to be presented
pursuant to Rule 3-05.

(8) The quarterly financial and other
information as would have been
required had the company being
acquired been required to file Part I of
Form 10-Q (§ 249.308a) for the most
recent quarter for which such a report
would have been on file at the time the
registration statement becomes effective
or for a period ending as of a more
recent date,

(9) Schedules required by Rules 12-15,
28 and 29 of Regulation S-X.

D. Voting and Manogement Information

Item 18. Information if Proxies,
Consents or Authorizations are to be
Solicited.

(a) If proxies, consents or
authorizations are to be solicited,
furnish the following information, except
as provided by paragraph (b) of this
Item:

(1) The information required by Item 1
of Schedule 14A, revocability of proxy;
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(2) The information required by Item 2
of Schedule 14A, dissenters' rights of
appraisal;

(3) The information required by Item 3
of Schedule 14A, persons making the
solicitation;

(4) With respect to both the registrant
and the company being acquired, the
information required by:

(i) Item 4 of Schedule 14A, interest of
certain persons in matters to be acted
upon; and

(if) Item 5 of Schedule 14A, voting

securities and principal holders thereof; _

{5) The information required by Item 8
of Schedule 14A, relationship with
independent public accountants;

(6) The information required by Item
22 of Schedule 14A, vote required for
approval; and

(7) With respect to each person who
will serve as a director or an executive
officer of the surviving or acquiring
company, the information required by:

(i) Item 401 of Regulation S-K,

(§ 229.401 of this chapter), directors and
executive officers;

(ii) Item 402 of Regulation S-K,

(§ 229.402 of this chapter), executive
compensation; and

(iii) Item 404 of Regulation S-K,

(§ 229.404 of this chapter), certain
relationships and related transactions.

(b) If the registrant or the company
being acquired meets the requirements
for use of Form S-2 or S-3, any
information required by paragraphs (a)
(4)(ii) and (7) of this Item with respect to
such company may be incorporated by
reference from its latest annual report
on Form 10-K.

ltem 19. Information if Proxies,
Consents or Authorizotions are not to be
Solicited or in an Exchange Offer.

(a) If the transaction is an exchange
offer or if proxies, consents or
authorizations are not to be solicited,
furnish the following information, except
;is provided by paragraph (c) of this

tem;

(1) The information required by Item 2
of Schedule 14C, statement that proxies
are not to be solicited;

(2) The information required by Item 3
of Schedule 14C, date, time and place of
meeting;

(3) The information required by Item 2
of Schedule 14A, dissenters’ rights of
appraisal;

(4) With respect to both the registrant
and the company being acquired, a brief
description of any material interest,
direct or indirect, by security holdings or
otherwise, of affiliates of the registrant
and of the company being acquired, in
the proposed transaction;

Instruction

This subparagraph shall not apply to
any interest arising from the ownership
of securities of the registrant where the
security holder receives no extra or
special benefit not shared on a pro rata
basis by all other holders of the same
class.

(5) With respect to both the registrant
and the company being acquired, the
information required by Item 5 of
Schedule 14A, voling securities and
principal holders thereof;

(8) The information required by Item 8
of Schedule 14A, relationship with
independent public accountants;

(7) The information required by Item
22 of Schedule 14A, vote required for
approval; and

(8) With respect to each person who
will serve as a director or an executive
officer of the surviving or acquiring
company, the information required by:

(i) Item 401 of Regulation S-K,
directors and executive officers;

(ii) Item 402 of Regulation S-K,
executive compensation; and

(iii) Item 404 of Regulation S-K,
certain relationships and related
transactions.

(b) If the transaction is an exchange
offer, furnish the information required
by paragraphs (a)(4), (a)(5). (2)(6) and
{a)(8) of this Item, except as provided by
paragraph (c) of this Item.

{c) If the registrant or the company
being acquired meets the requirements
for use of Form S-2 or $-3, any
information required by paragraphs (a)
(5) and (8) of this Item with respect to
such company may be incorporated by
reference from its latest annual report
on Form 10-K.

Part Il—Information Not Required in
Prospectus

Itéem 20. Indemnification of Directors
and Officers. Furnish the information
required by Item 702 of Regulation S-K
(§ 229.702 of this chapter).

Item 21. Exhibits and Financial
Statement Schedules.

(a) Subject to the rules regarding
incorporation by reference, furnish the
exhibits as required by Item 801 of
Regulation S-K (§ 229.601 of this
chapter).

(b) Furnish the financial statement
schedules required by Regulation S-X
and Item 14{e), Item 17{a) or Item
17(b)(9) of this Form. These schedules
should be lettered or numbered in the
manner described for exhibits in
paragraph (a) of this Item.

(c) If information is provided pursuant
to Item 4(b) of this Form, furnish the
report, opinion or appraisal as an
exhibit hereto, unless it is furnished as
part of the prospectus.

Item 22. Undertakings.

(@) Furnish the undertakings required
by Item 512 of Regulation S-K (§ 229.512
of this chapter).

(b) Furnish the following undertaking
The undersigned registrant hereby
undertakes to respond to requests fo:
information that is incorporated by
reference into the prospectus pursuant
to Item 4, 10(b), 11, or 13 of this Form,
within one business day of receipt of
such request, and to send the
incorporated documents by first class
mail or other equally prompt means.
This includes information contained in
documents filed subsequent to the
effective date of the registration
statement through the date of
responding to the request.

(c) Furnish the following undertaking:
The undersigned registrant hereby
undertakes to supply by means of a
post-effective amendment all
information concerning a transaction,
and the company being acquired
involved therein, that was not the
subject of and included in the
registration statement when it became
effective.

Signatures

Pursuant to the requirements of the
Securities Act, the registrant has duly caused
this registration statement (o be signed on its
behalf by the undersigned, thereunto duly
authorized, in the City of s State
0 . on v 10—,

f
[Registrant)
ByefSlgmlm and Title)

Pursuant to the requirements of the
Securities Act of 1933, this registration
statement has been signed by the following
persons in the capacities and on the dates
indicated.

(Signature)

itle)
Date)

Instructions

1. The registration statement shall be
signed by the registrant, its principal
executive officer or officers, its principal
financial officer, its controller or
principal accounting officer, and by at
least a majority of the board of directors
or persons performing similar functions.
If the registrant is a foreign person, the
registration statement shall also be
signed by its authorized representative
in the United States. Where the
registrant is a limited partnership, the
registration statement shall be signed by
a majority of the board of directors of
any corporate general pariner signing
the registration statement.

2. The name of each person who signs
the registration statement shall be typed
or printed beneath his signature. Any
person who occupies more than one of
the specified positions shall indicate
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mch capacity in which he signs the
pgistration statement. Altention is
directed to Rule 402 (§ 230.402 of this
thapter) concerning manual signatures
and Item 601 of Regulation S-K

[§ 229,601 of this chapler) concerning
signatures pursuant to powers of
sltorney.

3. If the securities to be offered are
those of a corporation not yet in
existence at the time the registration
statement is filed which will be a party
10 # consolidation involving two or more
existing corporations, then each such
existing corporation shall be deemed a
registrant and shall be so designated on
the cover page of this Form, and the
registration statement shall be signed by
each such existing corporation and by
the officers and directors of each such
existing corporation as if each such
existing corporation were the registrant,

PART 240—GENERAL RULES AND
REGULATIONS, SECURITIES
EXCHANGE ACT OF 1934

15. By revising paragraph (a) of
§ 240.14a-3 to read as follows:

§240.14a-3 Information to be furnished to
security holders.

(a) No solicitation subject to this
regulation shall be made unless each
person solicited is concurrently
furnished or has previously been
furnished with a written proxy
stalement containing the information
specified in Schedule 14A (§ 240.14a-101
of this chapter) or with a written proxy
statement included in a registration
statement filed under the Securities Act
0f 1933 on Form S—4 or F—4 (§ 239.25 or
3 of this chapter) and containing the
information specified in such Form.

16. By revising paragraph (j) of
§ 240.14a8-6 to read as follows:

§240.14a-6 Material required to be filed.

(i) Notwithstanding the foregoing
provisions of this section, any proxy
statement, form of proxy or other
soliciting material included in &
registration statement filed under the
Securities Act of 1933 on Form S-14, S-4
or F4 (§ 239.23 or 34 of this chapter)
shall be deemed filed both for the
purposes of that Act and for the
purposes of this section, but separate
copies of such material need not be
furnished pursuant to this section nor
shall any fee be required under
paragraph (i) of this section. However,
iny additional soliciting material used
a[tc_-r the effective date of the
registration statement on Form S-14, S-4
0r -4 shall be filed in accordance with

this section, unless separate copies of
such material are required to be filed as
an amendment of such registration
statement.

17. By revising paragraph (a) of § 240.
14c-2 to read as follows:

§ 240.14c~2 Distribution of information
statement.

(a) In connection with every annual or
other meeting of the holders of a class of
securities registered pursuant to section
12 of the Act, including the taking of
corporate action with the written
authorization or consent of the holders
of a class of securities so registered, the
issuer of such securities shall transmit a
written information statement
containing the information specified in
Schedule 14C (§ 240.14¢-101 of this
chapter) or a wrillen information
statement included in a registration
statement filed under the Securities Act
of 1933 on Form S—4 or F-4 § 239.25 or 34
of this chapter) and containing the
information specified in such Form, to
every such security holder who is
entitled to vote or give an authorization
or consent in regard to any matter to be
acted upon and from whom a proxy,
authorization or consent is not solicited
on behalf of the management of the
issuer pursuant to section 14(a) of the
Act: Provided, however, That in the case
of a class of securities in unregistered or
bearer form, such statements need be
transmitted only to those security
holders whose names are known to the
issuer,

18, By revising paragraph (e) of
§ 240.14¢-5 to read as follows:

§ 240.14c-5 Filing of information
statement.

(e) Notwithstanding the foregoing
provisions of this section, any
information statement or other material
included in a registration statement filed
under the Securities Act of 1933 on Form
S5-14, S-4, or F-4 (§ 239.23, 25 or 34 of
this chapter) shall be deemed filed both
for the purposes of that Act and for the
purposes of this section, but separate
copies of such material need not be
furnished pursuant to this section, nor
shall any fee be required under
paragraph (a) of this section. However,
any additional material used after the
effective date of the registration
statement on Form 8-14, S—4 or F-4 shall
be filed in accordance with this section,
unless separate copies of such material
are required to be filed as an
amendment of such registration
statement.

PART 249—FORMS, SECURITIES
EXCHANGE ACT OF 1934

19. By revising paragraph (a)(4) of
Item 7 and adding Instructions to Item 7
of Form 8-K described in § 249.308 to
read as follows:

§249.308 Form 8-K, for current reports.

Item 7. Financial Statements and Exhibits,

. . - . .

(@)* * =
[4) If it is impracticable 13 provide the
required financial statements for an acquired
business at the time the report on Form 8-K is
filed, the registrant should (i) so indicate in
the Form 8-K report; (ii) file such of the
required financial statements as are
available; (iii} state when the required
financial statements will be filed; and (iv) file
the required financial statements for an
acquired business under cover of Form 8 as
soon as practicable, but not later than 60
days after the report on Form 8-K must be
filed. In such circumstances, the registrant
may, at its option, include unaudited financial
stalements in the initial report on Form 8-K.

Instructions

1. Requests for further extensions of time
for filing the required financial statements
will not be considered. 2

2. During the pendency of an extension
pursuant to this paragraph, registrants will be
deemed current for purposes of their
reporting obligations under section 13(a) or
15(d) of the Securities Exchange Act of 1934,
With respect to filings under the Securities
Act of 1933, however, registration stalements
will not be declared effective and post-
effective amendments to registration
statements will not be declared effective. In
addition, offerings should not be made
pursuant to effective registration statements,
or pursuant to Rules 505 and 506 of
Regulation D (§§ 230.501 through 506 of this
chapter), where any purchasers are not
accredited investors under Rule 501(a) of that
Regulation, until the required audited
financial statements are filed: Provided,
however, that the following offerings or sales
of securities shall not be affected by this
restriction:

(a) Offerings or sales of securities or upon
the conversion of outstanding convertible
securities or upon the exercise of outstanding
warrants or rights;

(b) Dividend or interest reinvestment plans;

(c) Employee benefit plans;

(d) Transactions involving secondary
offerings; or

[e) Sales of securities pursuant to Rule 144
(§ 230.144 of this chapter).

[Secs. 5, 8, 7, 10, 19{a), 48 Stal. 77, 78, 81, 85;
secs. 204, 205, 209, 48 Stal. 906, 908; secs. 7, 8,
68 Stal. 684, 685; sec. 1, 79 Stat, 1051; sec.
308(a)(2). 90 Stat. 57; 15 U.S.C. 77e, 771, 773,
77), 77s{a); secs. 14{a), 14(c). 23(a), 48 Stat,
895, 901; sec. 203(a), 49 Stal. 7(M; sec. 8, 49
Stat, 1379; sec. §, 78 Stal. 569, 570; sec. 18, 89
Stat. 155; 15 U.S.C, 78nla), (c), 78w(a))

Dated: April 23, 1985,
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By the Commission.
John Wheeler,
Secretary.
|FR Doc. 85-10577 Filed 5-3-85; 8:45 am}
BILLING CODE 0010-01-M

17 CFR Parts 230 and 239

[Release Nos. 33-6579; 34-21983; FR-19;
File No. S7-21-84]

Business Combination Transactions;
Adoption of Registration Form;
Foreign Registrants

AGENCY: Securities and Exchange
Commission.

ACTION: Final rules.

SUMMARY: The Commission announces
the adoption of &8 new form to be used to
register securities under the Securities
Act of 1933 in connection with business
combination transactions involving
foreign private registrants. The form
applies the principles of the integrated
disclosure system to disclosure in the
context of mergers and exchange offers.
The form is designed to improve the
effectiveness of the business
combination prospectus by requiring
that information be presented in a more
accessible and meaningful format.

DATES: Effective Date: The Form F+4
and the amendments to Rule 145 are
effective July 1, 1985, for all documents
filed on or after that date with respect to
transactions begun thereafter,
Compliance Date: Registranls are
permitted, however, to use Form F-4
immediately upon publication in the
Federal Register.

FOR FURTHER INFORMATION CONTACT:
Carl T. Bodolus (202) 272-3246, or Martin
L. Meyrowitz (202) 272-3250, Office of
International Corporate Finance,
Division of Corporation Finance,
Securities and Exchange Commission,
450 Fifth Street NW., Washington, D.C.
20549,

SUPPLEMENTARY INFORMATION: Form F-
4, as adopted, is available for
registration under the Securities Act of
1933 (“Securities Act") ' of securities
issued by certain foreign private
issuers *in: (i) Transactions of the type
specified in Rule 145(a); ? (ii) mergers in

'15 US.C. 77a~77au (1976 and Supp. V 1681}, os
amended by Business Regulatory Reform Act of
1982, Pub. L. No. 67-261, section 19{d). 96 Stat. 1121
(1882).

* As defined in Rule 405 [17 CFR 230.405).

*17 CFR 230.145. The transactions specified in
Rule 145 include certain reclassifications. mergers,
consolidations and tranafers of ussets.

which the applicable law would not
require the solicitation of the voles or
consents of all of the security holders of
the company being acquired: (iii)
exchange offers for securities of the
issuer or another entily: and (iv) reoffers
and resales of securities registered on
this Form. Form F-4 employs the
principles underlying the integrated
disclosure system developed for foreign
private issuers, Thus, the Form permits
incorporation by reference of
information from reports filed pursuvant
to the continuous reporting requirements
under the Securities Exchange Act of
1934 ("Exchange Act”) generally to the
same extent as is permitted when a
foreign private registrant registers
securities under the Securities Act in a
primary offering not involving a
business combination. In addition, the
Commission is adopting an amendment
to Rule 145(a)(2) under the Securities
Act * to codify a prior staff
interpretation. In a separate release
published today, the Commission is
further adopting a parallel form for use
by domestic registrants, Form 5-4,
together with a number of other
amendments to certain rules which also
have application to Form F-4 {the “Form
S—4 Release™).*

1. Executive Summary

The Form 5-4 Release contains an
extensive discussion of Form 54, as
adopted, including the changes from the
Form as proposed. Since Form F—4 is the
counterpart for foreign private issvers to
Form S-4, the discussion in Form S—4
Release may be helpful in understanding
the operation of Form F-4.
Commentators generally supported the
Commission's effort, and the
Commission is adopting Form F-4
substantially as proposed.”

*15 U.S.C. 78a-78kk (1976 and Supp. V 1981}, o
amended by Act of June 8, 1983, Pub. L. No. 98-38,
a7 Stal. 205 (1983).

*17 CFR 230.145(a}(2).

*Releare No. 33-8578 (April 23, 1985). The
Commission also adopted amendments to: (1) Rule
3-05 of Regulation S-X (17 CFR 210.3-05); {2) ems
502, 512 and 801 of Reguletion 8-K (17 CFR 229,502,
§12, 601); {3) Rules 145, 406, 463, 464, 475, 475a and
477 under the Securities Act (17 CFR 230.145, 408,
453, 454, 473, 4754, 477} (4) Rulen 140-3, 140-8, 140-2
and 14c-5 under the Exchenge Act {17 CFR 240.14a~
3, 148-8. 140-2, 14¢-5); und (3) Form 8-K under the
Exchange Act {17 CFR 246.308). To the extent tha!
these rules have specific application to Form F-4,
the rule amendments in Release No. 33-£578 so
reflect,

TRelease No. 33-8535 [(May 9, 1664) (49 FR 20852).
The Commission received 5 comment leiters
addressing solely proposed Form F-4. Forty-three
comment letters conceming proposed Form 54
were also received. As was indicated in the Porm F-
4 proposing relense. the comments received on the
proposals in the Form -4 proposing release were
considered in connection with the actions taken
today with respect to Form F-4. All the comment

Form F—4 extends the principles of
integrated disclosure to all business
combination registration statements.
The integrated disclosure system, on
which Forms F-4 and 54 are both
based, proceeds from the premise tha!
investors in the primary market need
much the same information as investors
in the trading market. Integration also
specifies the manner in which
information should be delivered to
investors. The Commission implemented
the integrated disclaosure system by
adopting the three tiered registration
system of Forms S-1, S-2,*and S-3*{or
domestic and certain foreign issuers,
and by adopting a separate system,
Forms F-1,°F-2,"* and F-3,"* for certain
foreign private issuers eligible to use
Form 20-F." The integrated disclosure
system for foreign private issuers was
adopted primarily because the
registration and reporting requirements
for foreign private issuers under the
Exchange Act are significantly different
from those for domestic issuers.™
Another reason for the separate system
was the desire of foreign registrants and
other public commentators to ensure
that future amendments intended
primarily for domestic registrants are
considered in the light of the different
circumstances of foreign registrants. ™

Like Form S—4, the prospectus
requirements of Form F—4 are divided
into four sections. The first section calls
for information about the transaction,
which will be presented in the
prospectus in all cases, and which is
designed to make the complex
transactions that typify business
combinations more easily understood by
investors. The next two sections specify
the information ebout the entities
involved and prescribe different levels
of prospectus presentation and
incorporation by reference depending
upon which form under the Securities
Act the companies could use in making
a primary offering of their securities.

Ietters and a summary of the comments prepared by
the staff area available for inspection and copying
ot the Commission’s Public Reference Room, 450
Fifth Street. NW.. Washington, D.C. 20548 (see File
No. §7-21-81).

*17 CFR 230,11 and 12 mspectively.

*17 CFR 230.13.

%17 CFR 239.31.

117 CFR 23032

217 CFR 23933,

217 CFR 2490.220.

" For a discussion of these rules and forms wnd
their developmeat, including the Commission's
rationale and obfectives regarding various aspects
of the integrated disclosure system for foreign
private issuers, see Release Nos. 336300
(November 20, 1981 (40 FR 56511}, 33-6361
(November 20, 1981) (46 FR 58505), and 33-6362
(November 20, 1981) (40 FR 58507).

Il'd
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The last section sets forth the
nquirements as to voting and
management information. Al voting.
isformation must be presented in the
prospectus, while the amount of
prospectus presentation for management
information, like company information,
depends on which form can be used in a
primary offering. other than a business
rombination {ransaclion.

The F-1-2-3 approach in Form F-4
reflects the premise that decisions made
in the context of business combination
transactions and those made otherwise
in the purchase of a security in the
primary or trading markets are
substantially similar, At the same time,
the Commission recognizes that there
are significant differences. In particular,
business combination decisions are not
of the same volitional nature as other
investment decisions. Moreover,
mergers typically may result in a change
in security ownership as a consequence
of inaction.

To address the differences in the
nature of the investment decision,
special provisions were included in the
Form. First, a specifically tailored item
covering risk factors, ratio of earnings to
fixed charges, certain per share data
and other information must be presented
in the prospectus regardless of the level
of disclosure available to the companies
involved. This item, as adopted, has
been expanded to reflect commentators’
suggestions that the item should include:
(1) Cerlain additional financial data;
and (2) information about regulatory
approvals.

While the item highlights certain
information discussed more fully
elsewhere in the prospectus, or in
documents incorporated by reference
therein, it is not intended to be a
summary of all material information
concerning the transactions and the
parties thereto. In the case of F-3
companies, where company and
management information, including
bistorical financial statements, is not
presented in the prospectus, such
information will have been widely
disseminated in the market by means of
the company's Form 20-F. Therefore,
this information need not be reiterated
in the business combination prospectus
and, as discussed below, need be
fumished only upon request. As to other
tompanies, the historical financial
flatements and other company
information will be presented in the
prospeclus,

Second, the Form establishes a
minimum time period if incorporation by
reference is used. The time period is
designed to allow for dissemination of

otuments incorporated by reference lo
'equesting security holders on a timely

basis. The proposed Form would have
required thal, where incorporation by
reference is relied upon to take the place
of presentation in the delivered
document, the prospectus either: (1) Be
sent at least twenty business days in
advance of the date of the meeting of
security holders or the date of the final
investment decision, or (2) be
accompanied by the documents from
which information is incorporated.

Commentators generally supported
the concept of the twenty business day
period and the adopted Form requires
the prospectus to be sent prior to the
proposed twenty business day period
where incorporation by reference is
used. In commenting on Form S-4,
however, concern was expressed that
the alternative of delivering documents
incorporated by reference could result in
a cumbersome and unreadable
prospectus because of the potential
multiplicity of documents delivered.
Accordingly, Form S-4 as adopted
provides a compromise and, in order to
be consistent, Form F-4 includes the
same revision. Registrants may still
proceed faster than the twenty day
period if allowable under applicable
law, but if they wish to do so, they must
furnish the required information to
security holders at the F-1 level. The
same quantum of information will be
delivered as was provided in the
proposal's slternative, but the F-1
alternative provides a more readable
format.

If, the registrant files in a timely
manner, it may incorporate information
by reference, and the information so
incorporated need only be furnished
upon request. The Commission has
added a legend to encourage security
holders to request the incorporated
documents promptly and an
undertaking ** 1o require the registrant to
respond within one business day by first
class mail or other equally prompt
means. The Commission recognizes that
such an undertaking, while identical to
that in Form S-4, may not provide
security holders with as much time to
obtain the information incorporated by
reference as it would if the registrant
were a domestic issure. The principal
reason for this is the potential delay
caused by international mails. To reduce
potential time delays and to ensure the
availability of documents incorporated
by reference, the Commission is
requiring an additional undertaking that
foreign registrants arrange or provide for
a facility in the United States solely for
the purpose of receiving and responding
lo security holder requests for

" See ltem 22(b) of Form F-4.

documents incorporated by reference.
By doing this, foreign registrants will be
as accessible as, and able to respond in
a similar manner to, domestic
registrants.

In addition 1o these disclosure and
timing measures, the Commission
directed particular commentator
attention to whether other possible
alternatives, involving greater degrees of
delivery of information, would be
appropriate in view of the nature of the
investment dacision involved in
business combination transactions.
Commentators rejected the alternatives
and favored the Form F-4 approach.

The one respect in which some
commentalors expressed reservations
about the full streamlining afforded by
the proposed Form was in the area of
contested exchange offers. More than
half of the commentators who directed
specific comments to exchange offers,
however, supported the F-4 approach.’
Moreover, some concerns were directed,
at least in part, to the timing aspects of
exchange offers which were not
addressed in the proposed Form F—4.

Form F—4 implements
Recommendation Eleven of the
Commission's Advisory Committee on
Tender Offers (“Advisory
Committee")," ane of the
recommendations intended to: (1)
Lessen the regulatory disincentives tc
using securities as consideration in a
tender offer; and (2) promote the
equivalency of cash and exchange
offers. Recommendation Eleven
addresses disclosure in exchange offers,
recommending that the approach of the
integrated-disclosure system be used for
exchange offers. As noted in the
proposing release, the inclusion of
exchange offerings in Form F—4 does not

1 Of course, Form F-—4 makes clear that
transactions subject to the Williams Act [sections
13(d)-(f) and 14(d}-{1) of the Exchange Act, 15U8.C.
78m(d}{f), 78a(d)-{1) {1982}}, must comply with that
statute and the regulations therounder, With respect
to mergers, the Commission notes that sny
accelerated liming must cotuply with applicabile
jaw. In & recent case. the Delaware Supreme Court
stated that *, . . in an appropriate case, an
otherwise candid proxy statement may be so
untimely as to defeat its purpose of meeting the
neads of a fully informed electorate.” Smith v. Von
Gorkum. No. 255, 1962, slip op, ut 74 {Del. jun. 27,
1885) opinion revised, Mazrch 14, 1885, In this regard,
the language in the proposad General Instruction
A2 relating to compliunce with applicable law has
been deleted o Y.

" Advisory Committee on Tender Offers Report
an Recommendations ("Report™) {July, 1883}, The
Advisory C i wap established by the
C isslon to ex the tender offer process
and other techniques for acquiring | of public
issuery and to recommend to the Commission
logislative and/or regulatory changes the Committes
considered appropriate or necessary, Se> Release
No. 34-10528 (Fobruary 25, 1883) [48 FR 9111].
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affect the timelable for exchange offers.
Timing for exchange offers is the subject
of Recommendation Twelve which
would permit an exchange offer to
commence on the date the preliminary
registration statement is filed, rather
than the effective date of the registration
slatement. If adopted, Recommendation
Twelve would put exchange offers on
the same timetable as cash offers.' The
Commission wishes to emphasize that
Recommendation Twelve is not being
implemented with adoption of Form F-4,
Moreover, the Form as adopted contains
an instruction and an undertaking which
ensure that Form F-4 cannot be used for
this purpose.*®

The principal differences between
proposed Forms F—4 and S-4 are in the
sections specifying the information
required with respect to the registrant
and the company to be acquired. Since
proposed Form S—4 is based on the
integrated disclosure system for
domestic issuers, the basic Exchange
Act filings relied upon are Forms 10-K,*'
10-Q** and 8-K,* proxy statements and
annual reports to shareholders. The
basic documents in the integrated
disclosure system for foreign private
issuers are Forms 20-F and 6-K.** Those
foreign private issuers eligible to use
Form 20-F are exemp! from the proxy
solicitation provisions of Section 14 and
from all of the provisions of section 16 of
the Exchange Act by Rule 3a12-3
thereunder.* Except for information
required with respec! to or as a result of
the transaction in which the securities
are to be issued, the proposed Form F4
generally would not require information
about foreign companies beyond that
now required by Form 20-F as used in
the separate integrated disclosure
system for foreign private issuers.

In recognition of the fact that business
combinations are not restricted by
national borders, proposed Forms F4
and S-4 both contain mutual transitional
provisions with respect to the
information to be furnished about the
company to be acquired when multi-
national business combination
transactions are involved. Thus, the
respective integrated disclosure systems
will remain substantially intact as to
targel companies. The registrant’s status
would continue to control whether Form
F—4 or S is to be used.

'* See Release No. 33-6535 (May 9, 1984) [40 FR
20652, 20853).

™ See Geperal Instroction F and ltem 22(c) of the
Form.

17 CFR 230.310

#3117 CFR 249.3084.

#1117 CFR 249.308.

7417 CFR 249.300.

¥17 CFR 240.3a012-3.

1. Synopsis of the Form

The following synopsis is intended to
assist interested parties in their
understanding of the Form, the
amendment to Rule 145 and the related
rule amendments in Release No. 33~
6578. Attention is directed to the text of
the Form and amendments for a more
complete understanding of this
rulemaking action, including certain
technical and clarifying changes not
described below.

A. Availability and Use of Form

Form F—4 is available for the
registration of securities in connection
with Rule 145 transactions as well as
other mergers, exchange offers and
reoffers or resales of securities
registered on the Form.* In addition,
registrants that choose to use the
incorporation by reference feature of the
Form must send the prospectus twenty
business days prior to the date of the
meeting of security holders or. where no
such meeling is held, the date the
investment decision becomes final.*

B. Business Combinations Involving
Entities Required to Use Form S-11

Consistent with specific requirements
in Form S-11 and administrative
practices under Form S-14, special
disclosure provisions apply o business
combination transactions involving
certain real estate entities, described in
Instruction A of Form S-11.* Form F4

™ Form F-1 will remain available for mergers and
exchange offers. For example, registrants may
choose to use Form F-1 and to have the company
being acquired prepare its own proxy statement so
that the company being acquired will assume
linbility for the information in its own proxy
statement. Of course, Forms F-2 cnd F-3, which are
not available for busi bination trar
will remain unavailable for such transactions
because registrants qoalifying for use of those forms
may use the respective Form's disclosure
spproaches through the use of Form F4. Form F4
also will be available for registrution of securities in
connection with issuer exchange offers.

' Form F-4 also contains two related provisions:

(a) The requirement in ltem 2 of a legend in the
prospectus to inform investors that they need to
make prompt requests for documents incorporated
by reference; and

[b) A requirement in Item 22 for undertaking by
registrants to [1) r d to requesty for doc
within one business day and furnish the requested
documents by first cluss mail or other equally
promp! means snd (2) arrange or provide for 4
facility in the US. for the purpose of responding to
such requests. Where the registration statement
incorporates by reference documents at the F-3
level, a request for such documents would inclede
documents filed subsequent to the effective date of
the registration statement up to the date of
responding to the request. The undertaking would
not require delivery of um:orponled documents filed

bsequent 1o such ¢

*General lmlmcltun A of Form S-11 provides
that the Form shall be used to register securities
issucd by: (i) A real estate invesiment truat as
defined in section 850 of the Internal Revenue Code:

is available to register securities in
connection with business combinations
involving such entities and special
disclosure provisions that apply have
been adopted as proposed.*®

C. Relationship with Exchange Act
Rules

The Form F-4 prospectus may serve
as the proxy or information statement
used in connection with the transaction

It would be deemed to meel the
informational and filing requirements of
the proxy or information statement rules
under Section 14 of the Exchange Act
and Regulations 14A * and 14C *!
thereunder, where applicable to the
transaction. All other provisions of
those regulations also apply.

In addition, General Instruction E.3. of
the Form provides that if the transgction
in which the securities being registered
are to be issued is subject to sections
13(e), 14(d) or 14[e] of the Exchange Acl,
the disclosure and other provisions of
those sections and the rules and
regulations thereunder shall apply to the
transaction in addition to the provisions
of Form F-4. Thus, the provision calling
for the more extensive disclosure will
prevail, as will the time period and other
substantive provisions of the Williams
Act and the Commission’s going private
and tender offer rules and schedules
thereunder.™

or (ii) other issuers whose businesses are prlrnnr-l,\
that of acquiring and holding for investment real
csme or mmuu in real estate or interests in other
ure primarily that of
acquiring and holding real estate or interests in real
estate for investment,

® See General Instruction B.2. with respect to the
acquiring entity and General Instroction C.2
concerning the entity being acquired. See also
Release No, 33-6535 (May 9, 16084) (40 FR 20852
20854).

17 CFR 204.144-1 to 14a-101

17 CFR 204.14¢-1 10 14c-101.

* For exumple. if the transaction is an exchange
offer subject 1o Regulation 14D, the registrant is
required to disseminate material changes pursuan!
to Rule 14d-4{c) (17 CFR 340,13d-4(c)}. The
relutionship between the undertaking to deliver
incarporated documents (including those filed
subsequent to effectivencss if the F-3 level is
elected) and Rule 14d-4(c) is that, if o registran? hus
delivered requested documents 1o security holders
and those documents reflect the material change
this would constitute complinnce with Rule 14d-
4(c). If, however, the documents do not reflect the
material change or have not been sent 1o security
holders, then the registrant must still comply with
Rule 14d-4(c). Similarly, I the transaction is an
exchange offer where the vote passes with the
tender of shares, then the proxy regulations also
shall apply 10 the transaction. The Form F-4 filing
may be used to satisly the Schedule 14D-1 [Tender
Offor Statement, 17 CFR 240.14d-100) and, if the
parties so choose, the subject company's Schedule
14D-9 (Tender Offer Soliciation/Recom: dution
Statement, 17 CFR 240.14d-101) filing obligation
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) Transactions Involving U.S. and
foreign Registrants Ineligible to Use
Form 20-F

New Form S—4 also may be used by
1S. and foreign private registrants
which are not eligible to use Form 20-F
when they are involved in business
combination transactions. General
Instruction C.1(d) of Form F-4 directs
the registrant to Form S-4 for the
iformation to be provided when such a
company is being acquired. Form S—4
conlains a similar cross-over provision.

E Rule 415

Registration statements of Form F—4,
because they relate to offerings which
are continuous over a period of time, are
subject to Rule 415{a)(1)(viii) (business
combination transactions) and, if they
are to be used for reoffers or resales, to
Rule 415{a}(1)(i) {secondary offerings).*

General Instruction F has been added
lo address situations where the
registrant uses Form F—4 for an offering
of securities in connection with business
combination transactions which will be
effected on & delayed basis. In the case,
the registrant must furnish information
concerning the contemplated
transaction(s) and the company(ies)
being acquired as of the date of initial
effectiveness only 1o the extent
practicable. The required information
sbout the specific transaction(s) and the
particular company(ies) being acquired
senerally must be provided by post-
effective amendment. For example,
where an acquisition will be effected in
i multi-step fransaction in which there
15 an exchange offer followed by a
merger, the initial registration statement
would contain a prospectus that
includes information about the exchange
offer.* A post-effective amendment
would have to be filed to provide
information with respect to the second
slep merger.

In order to implement the content of
Ceneral Instruction F, an undertaking
has been added to Item 22 of the Form,
This undertaking, to file post-effective
imendments with respect to
Irnsactions contemplated after o
effectiveness, is required in addition to
the undertakings required by Item 512{a)
of Regulation S-K.* The new

T —

17 CFR 230.415¢)(1){i) aod (viii). In view of this
PAalion. it was not necessary to inclisde » Rule 415
vver page box in Form F-4 as adopted,

" Where such « second step in a multi-step
irinsaction becames probable, however. pro forma
feancial information is required ot this point as to
" vllocts of both the exchange offer and the
‘econd step merger.

717 CFR 226.512ta). llem 512[a) requires the
"rElatrant, in an offering of securities pursuant to
ule 415 to undertake to update the prospoctus by
Posteffective amendments to reflect: (1) Any

undertaking will ensure that the use of
Rule 415 cannot be used to implement
Recommendation Twelve of the
Advisory Committee's
recommendations,* by allowing the use
of a prospectus supplement to provide
for the immediate commencement of an
exchange offer.

F. Structure of the Form

The two part structure of Form F-4,
separating the information which must
be included in the prospectus (Part 1)
and that which need not (Part 1l), is the
same as other Securities Act forms. Parl
I of Forms F4 and S is divided into
four separate sections in order to set
forth clearly the requirements relating to
the transaction, the companies involved,
voting and management information,

1. Information Required in the
Prospectus—Part |

a. Information about the
Transaction—Section A, Section A calls
for information about the transaction.
This information must be presented in
the prospectus instead of incorporated
by reference. The items in section A
include: Items 1 and 2, information
called for by Items 501 * and 502 ** of
Regulation 8-K; Item 3, risk factors,
ratio of earnings to fixed charges and
other infcemation; Item 4, terms of the
transaction; tem 5, pro forma financial
information; Item 6, material contacts
between the companies; Item 7,
additional information related to
resales; and Items 8 and 9, information
called for by Items 509 * and 510 “ of
Regulation S-K.

(1) Risk Factors, Ratio of Earnings to
Fixed Charges and Other Information—
ltem 3—Item 3 is adopted with
modifications and additional items that
reflect commentators' suggestions. First,
the item has been redesignated "Risk
Factors, Ratio of Earnings to Fixed
Charges and Other Information,” to

prospectus required by section 10{u}{3) of the
Securities Act: (2) facts or svents arising afler the
effective date of the registration statement which
constitute » fundamentul change; and (3) any
material information with respect to the plan of
distribution not previously disclosed in the
registration statement or any material change to
information in the registration ststement. The ltem
also requires an undertaking to remove from
registration by means of o post-effective
amendment any of the securities being registered
which remain unsold ut the termination of the
offering.

" Sew discussion at page 11, fnfre.

117 CFR 229,501 {forepart of registration
statement and outside front cover page of
prospectus).

¥17 CFR 220.502 {inside fron! and outside back
cover page of prospectus),

17 CFR 229.500 (interosts of named experts and
counsel)

17 CFR 228.510 {disclosure of Commission
position on indemnification).

clarify that the information set forth in
this part of the prospectus is not a
summary of all material information
concerning the transaction. The item
requires the registrant to furnish
information required by Item 503 of
Regulation S-K:*' the name and address
of the subject entities; a brief
description of business and properties; a
brief description of the transaction;
certain comparative per share data;
exchange rate information; a statement
concerning dissenters’ appraisal rights; a
statement comparing the percentage of
outstanding voting shares held by
directors, officers and their affiliates; the
vote required for approval; and a brief
statement regarding the tax
consequences of the proposed
transaction.

In addition, ltem 3 requires a
statement as to whether any regulatory
requirements other than the U.S. federal
securities laws, must be complied with
or approvals must be obtained in
connection with the transaction, and if
so, the status of such compliance or
approvals. Finally, a requirement has
been added in Item 3(d) to furnish the
information required by Item 8 of Form
20-F (condensed financial data for five
vear trend information) for (1) the
registrant; (2) the company being
acquired; and (3) if material with respect
to the registrant, pro forma data giving
effect to the transaction.* As a result of
this change, the time period
requirements for the comparative per
share data and equivalent per share
data have been revised to reflect that
the Item 8 time periods provide the basis
for such comparative data.

(2) Terms of the Transaction—Item
4.—Item 4 calls for a description of the
terms of the transaction, including
information about the acquisition
agreement, reasons for the transaction,
description of securities and differences
in the rights of security holders. This
item as adopted reflects several changes
from the proposal in response to
commentator suggestions.

Proposed Form F-4 would have
allowed registrants eligible to use Form
F-3 to incorporate by reference the
description of the securities being issued
in the transaction if the same securities

4137 CFR 229 503 (summary information, risk
factors and ratio of carnings to fixed charges).

“1n view of the complexity of the tax
cansequences of certain business combination
transuctions, revised 1tem 3{j) permits registrants to
provide, where appropriste, only a cross reference
to the information furnished pursuant to lem 4 of
the Form,

' Where F-2 or F-1 companies ure involved, this
information is required to be presented pursuant to
other {tems of the Form.
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are registered under the Exchange Act.
The adopted item changed the
conditions under which the description
of securities may be incorporated by
reference to require not only that
securities of the same class as those
being offered must be registered under
section 12 of the Exchange Act, but also
that these securities must be listed for
trading or admitted to unlisted tradin
privileges on a national exchange, or?)e
securities for which bid and offer
quctations are reported on an
automated quotations system operated
by a national securities association.
This change responds to commentators'
concerns by ensuring that security
holders receive the description of any
class of securities that previously has
not been trading.

The proposed Form would have
required disclosure of the effect of the
transaction on the registrant, the
company being acquired and the
exisling security holders of both. This
requirement has been deleted because
commentators believed disclosure of the
effect of the transaction would be
duplicative of the requirement in Item
4(a)(2) for disclosure of the reasons for
the transaction. For example, if the
registrant plans to dispose of substantial
components or assets of the company
being acquired, disclosure of such plans
would be called for pursuant to Item
4(a)(2).

Item 4 also was revised to codify
existing administrative practice in the
area of investment banking and other
opinions. The Item requires that if the
registrant or the company being
acquired has obtained a report, opinion
or appraisal from an outside party as to
the transaction and refers to such
opinion in the prospectus, then the
information called for by Item 9(b){1) of
Schedule 13E-3** must be furnished.
The Item does not require that such a
report be obtained or that there be an
affirmative statement as to whether one
was obtained. The Item applies only
where a report has been obtained and
reference 1o it Is made in the prospectus.

In addition, pursuant to
commentators’ suggestions, a
requirement to furnish a brief statement
as to the accounting treatment of the
transaction has been added. This item
will elicit disclosure as to whether the
proposed acquisition will be accounted

417 CFR 240.132-100. Of course, the person
rendering sach opinion would be an expert within
the meaning of section 7 of the Securities Act and.
accordingly, would be required to furnish the
required consent. Moreover, a requirement to
furnish the report. opinion or appraisal as an exhibit
1o the registration statement, if it has been
referenced (n the prospectus. his been added in
Item 21(c) of Form F4.

for as a purchase transaction or a o
pooling of interests transaction.

Finally, Item 4(b) of the proposed
Form would haye required incorporation
by reference of the acquisition
agreement into the prospectus and an
undertaking thal the agreement be
furnished, without charge. by first class
mail or other equally prompt means. to
security holders that request it. In this
regard, the Commission solicited
comment as to whether it should: (1)
Give guidance as to which of the
provisions of the acquisition agreement
registrants should discuss pursuant to
Item 4(a)(1); and (2) in keeping with its
goal of streamlining disclosure, take
further steps to discourage delivery of
the acquisition agreement.
Commentators generally supported the
incorporation by reference requirement,
but indicated that timely delivery of the
acquisition agreement to requesting
security holders would be essential to
the adequacy of the requirement.
Commentators did not believe any
further steps are appropriate in this
area. The Commission agrees and has
adopted Item 4(b) with the one
modification that the undertaking to
furnish the agreement has been deleted
because it is duplicative of the new
undertaking added as Item 22(b).*®

(3) Pro Forma Information—ltem 5.—
This Item has been adopted as
proposed. The pro forma financial
information relating to the transaction
pursuant to which a Form F-4 is filed,
like other transaction information, must
be presented in the prospectus and may
not be incorporated by reference.
However, pro forma information relating
to other business combinations besides
the transaction pursuant to which this
registration statement is filed is treated
like company information and,
therefore, may be presented in the
prospectus or, if already filed,
incorporated by reference therein. This
Item has been adopted as proposed.

(4) Material Contacts Between
Companies—Item 6.—Item 6 of Form F-
4, which has been adopted as proposed,
calls for information relating to any
past, present or proposed material
contracts, negotiations, transactions or
similar contacts between the registrant
and the company being acquired. The
Item is designed to elicit information
about (1) possible conflicts of interest
and (2) facts relating to transactions
such as pre-takeover transactions or
purchases by the registrant of significant
blocks of the securities of the company
being acquired.

4% See discussion ol fn, 18, /nfm,

(b) Information About the
Registrant—Section B. (1) Reporting
Companies.—As indicated previously,
the principal differences between Forms
F-4 and S are in the sections
specifying the information to be
disclosed concerning the companies
involved, each relying on the respective
integrated disclosure systems adopted
for foreign and domestic issuers.

If a registrant is subject to either
sections 13 or 15{d) of the Exchange Act,
the information it would have to present
in the prospectus about itself is the same
as required by Form F-1, F-2 or F-34¢ if
it were making a primary offering of
securities not involving a business
combination. Registrants eligible to use
Form F-2 or F-3 are not required 1o
present information at the most stream
lined level available, but may elect
instead to comply with provisions of the
Form calling for greater prospectus
presentations.

General Instruction B explains the
operation of the three-tier system in the
context of the registrant on Form F-4
and, as adopted, reflects certain
clarifying changes.

(2) Non-Reporting Companies.—For
registrants that are not subject to the
reporting requirements of the Exchange
Act, Form F—4 requires disclosure of
company information at the level
prescribed by Form F-1. The majority of
the commentators supported this
approach and these requirements have
been adopted as proposed. In the
proposing release, the Commission also
sought comments as to whether non-
reporting foreign registrants should be
provided a different level of disclosure,
e.g., Item 17 of Form 20-F financial
statements. Those commentators
specifically addressing this point
favored the Item 17 approach. Non-
reporting foreign registrants making a
primary offering other than a business

*¢ Application of the Form $-3 level includes the
forward incorporation feature of that Form, /. the
incorporation by reference of subsequently filed
Exchange Act reports, including all reports filed
subsequent to the effectiveness of the registration
statemgn! and prior to the termination of the
offering. Axs the Commission noted in proposing
Form S-3, however:

Despite the Tuct that subsequently filed
periodic reports under the Exchange Act are
incorporated by reference inte 4 Form S-3
prospectus, registrants should be aware that they
may be required 1o amend the prospectus {f the
information actually presented therein has
become matecinlly false and misleading by
reason of subsequent events that are reported i
the incarporated Exchange Act documents

See, Reloase No. 33-6331, (Augus! 6, 1961)]46 FR
41902 at fn. 84. Form F4 registranis who eloct the
F-=3 level for either entity should be similarly
mindful with respect 10 information actually
presented in the prospectus delivered in connection
with the tronsaction,
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combination, however, would be
required to furnish Item 18 of Form 20-F
financial statements. To achieve
consistency with the integrated
disclosure system. the Commission has
determined not to adopt this concept.

c. Information About the Company
Being Acquired—Section C. The
following discussion assumes the
company being acquired is another
foreign private issuer eligible to use
Form 20-F. If the company being
acquired is not such @ company, the
registrant shall present information
sbout such other company pursuant to
Instruction C of proposed Form S-4.

(1) Reporting Companies.—Form F-4
generally provides for the same
prospectus presentation about a
reporting company being acquired that
would be required by Form F-1, P-2, or
¥-3 were such company making a
primary offering of securities not
imvolving a business combination. Thus,
Yorm F-4, for the most parl, requires
registrants to pravide information about
the company being acquired as if that
company were the registrant.

(2) Non-Reporting Companies.—Form
F-4 allows registrants to elect to provide
information about non-reporting
companies being acquired either at the
annual report on Form 20-F level or ata
lesser level depending upon the extent
to which audited financial statements
are available. With respect to financial
stalement requirements, this approach
reflects a change from the proposal,
which is discussed below. The
Commission believes that these revised
requirements strike a more appropriate
balance between the cost of collecting
and processing information not
previously developed. and disclosure to
investors.

Proposed Form F—4 would have
required non-reporting companies being
scquired to provide audited financial
statements for the periods required to be
presented by Rule 3-05 of Regulation S-
X."In addition, the proposed Form
carried over the provisions of ltem 15 of
Schedule 14A * that such financial
statements need be certified ** only to
the extent practicable, but that reoffers
to the public by any person who is
deemed an underwriter within the
meaning of Rule 145(c) would be
prohibited until the required certified
statements are provided,

"' Generally. Rule 3-08 requires audited financial
Hatements for one. two or three years regarding a
busineas that is being acquired depending upon the
relative size of the acquisition.

17 CFR 240.18u-100.

“In the revised Form F—4 requirements. the word
“certified” hus been changed to “audited” for
f&."\l:!lfncy.

Pursuant to commentator suggestion
that some minimum level of disclosure
should be required in the Form as to
both entities, the financial statement
requirements of Form F—4 with respect
to non-reporting companies being
acquired have been changed. Thus, Item
17(b)(5) provides that a non-reporting
company being acquired must provide
three year financial statements as would
have been required to be included in an
annual report of Form 20-F had the
company being acquired been required
to prepare such a report. The balance
sheet for the year preceding the latest
full fiscal year and the income
statements for the two preceding years,
however, need not be audited if they
have previously not been audited. In
addition, any interim financial
statements required by Item 3-19 of
Regulation S-X **also mus! be
furnished. Furthermore, the financial
stalements required by Item 17(b}(5)
need only comply with the
reconciliation requirements of Item 17 of
Form 20-F to the extent audited.

d. Voting and Management
Information—Section D. (1) Voting
Information—If a proxy, consent *! or
authorization is lo be solicited, Form F4
requires registrants to present in the
prospectus information concerning: (1)
The vote needed for approval, (2)
dissenters’ rights of appraisal, (3)
revocability of proxies, (4) interest of
certain persons in the transaction, (5)
persons making the solicitation, and (8)
the registrant’s relationship with
independent public accountant. In the
absence of a solicitation, the Form
requires prospectus presentation of
information about: (1) The date of the
shareholder meeting, (2) the vote
required for approval, (3) dissenters'
rights of appraisal, (4) the registrant's
relationship with independent public
accountants, and (5) a statement that
proxies, consents or authorizations are
not being solicited. These requirements
have been adopted as proposed, except
that Item 19 has been revised to make
clear which provisions are not
applicable in the case of exchange
offers.

(2) Management Information.—
Whether or nol proxies are to be
solicited, Form F-1 requires information

%17 CFR 210.318,

* In o consent solicitation, the 20 business day
period discussed. infro, operates to require the
rogisirant to send the prospectus to security holders
20 days in advance of the date on which such
consents may be used 1o effect the transaction,
rather than 20 days in advance of the date on which
the requisite consents muy be recelved by the
soliciting party. This procedure considers the
possibility of revocation for consents and
establishes o fixed date for calculation of the 20
business day period in this context.

concerning voting securities and the
principal holders of such shares ** with
respect to all directors and executive
officers of both entities and, with regard
to the directors and executive officers of
the surviving or acquiring company,
information about 3irecton and
executive officers,*® remuneralion and
oplions,** and interest of management-
in certain transactions.®® The form
permits incorporation by reference of
management information to the same
extent as would be permitted in a
primary offering not involving a
business combination under Forms F-1,
F-2 and F-3.

2. Information Not Required in the
Prospectus—Part 1l

Part Il of Form F-4 prescribes
information called for by: (1) Item 702 of
Regulation S-K *¢ indemnification of
directors and officers; (2) Item 801 of
Regulation S-K,*7 exhibits; and (3) Item
512 of Regulation S-K,5® undertakings.
This information would be included in
the registration statement, but could be
omitted from the prospectus. These
requirements have been adopted as
proposed, with the addition of the two
new undertakings (compliance with
requests for information incorporated by
reference and post-effective
amendments for delayed business
combinations) and the new exhibit
requirement for reports, opinions, or
appraisals materially related to the
transaction that are referenced in the
prospectus.

E. Other Amendments
1. Corresponding Amendments

In the Form S—4 Release, the
Commission also adopted corresponding
amendments to Rule 3-05 of Regulation
S-X. Items 502, 512 and 601 of
Regulation S-K, Rules 406, 463, 464, 473,
475a and 477 under the Securities Act
and Rules 14a-3, 14a-6, 14c-2 and 14c-5
under the Exchange Act. These
amendments are necessitated by
rescission of Form S-15 and ils
replacement with Forms S—4 and F4.
The changes delele references to Form
S-15 and, where appropriate, replace
them with references to Forms S—¢ or F-
4. To avoid duplication the amendments

2 ltem 5 of Schedule 14A, However, the
information specified in Itom 4 of Form 20-F may be
provided in lieu of the information required by
paragraphs {d] and (e) of Item 5 of Schedule 14A.

* jtem 10 of Form 20-F,

*¢ [tems 11 and 12 of Form 20-F.

** Item 13 of Form 20-F.

3% 17 CFR 229,702

#7117 CFR 220601,

%17 CFR 220.512.
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necessitated by Farm F-4 are included
in the Form S—4 release.

2. Item 502 of Regulation S-K

In addition to the corresponding
amendments noted above, a clarifying
amendment to Item 502 of Regulation S-
K also has'been adopted in the Form S—4
Release. The amendment clarifies that
the undertaking required of registrants
to send documents that are incorporated
and not delivered extends to beneficial
owners.

3. Amendment lo the Rule 145
Exception for Change of Domicile

The Commission has also adopted an
amendment to paragraph (a)(2) of Rule
145  to make clear that the change of
domicile exception does not apply when
a change of naftional jurisdiction is
involved. This amendment codifies prior
staff interpretations.

Statutory Authority

The Commission is adopting Form F-3
and the related amendments pursuant to
sections 5, 6, 7, 10 and 19(a) of the
Securities Act and sections 14(a), 14(c)
and 23(a) of the Exchange Act.

As required by section 23(a) of the
Exchange Act, the Commission has
specifically considered the impact that
the rulemaking actions revising 17 CFR
Parts 230 nnd 239 taken pursuant to the
various provisions of the Exchange Act
would have on competition and has
concluded that they would impoese no
significant burden on competition not
necessary or appropriate in furtherance
of the purposes of the Exchange Act,

Final Regulatory Flexibility Analysis

This final regulatory flexibility
analysis, which relates to Form F-4, has
‘been prepared in accordance with 5
U.S.C, 804. The corresponding Initial
Regulatory Flexibility Analysis is
contained in the proposing release
(Release No. 33-6535, May 9, 1984 (49 FR
20852)).

The Need for and Objectives of
Form F-<4

The Form is designed to improve the
effectiveness of the business
combinations prospectus by requiring
that informution be presented in a more
accessible and meaningful format, and
to simplify the registration of securities
issued in such 1ransactions, The
Commission is implementing these
objectives by applying 10 business
combination transactions the principles
of the foreign integrated disclosure
system developed in the context of

17 CFR 230.145(a)(2)

primary offerings of securities. Thus,
information about the companies
involved is presented in, delivered with,
or incorporated by reference into, the
prospectus to the same exten! as
provided when such companies are
making primary offerings. The Form,
together with Form S-4, replaces Form
S-15 under the Securities Act of 1933
["'Securities Act") and is available for
the registration of all business
combination transactions, including
exchange offers previously registered on
Forms S-1 and F-1 under the Securities
Act.

Issues Raised by Public Comment

No commentators referred to the
Initial Regulatory Flexibility Analysis in
commenting on proposed Form F-4.

Significant Alternatives

Form F-4 is modeled on the disclosure
requirements contained in Forms F-1,
F-2 and F-3, the basic forms under the
Commission's integrated disclosure
system for foreign private issuers. The
Form reflects the conclusion that the
integrated disclosure system and its
benefits are similarly appropriate in the
context of business combinations. The
Commission does not believe that other
alternatives for foreign private issuers,
including use of a performance rather
than a design standard, or exempling
small entities from all or part of the
requirements of the Form would be
consistent with the Commission's
statutory mandate to protect investors.

List of Subjects
17 CFR Part 230

Advertising, Confidentidl business
information, Investment companies,
Reporting and recordkeeping
requirements, Securities.
17 CFR Part 239

Reporting and recordkeeping
requirements, Securities.

1L Text.of Amendments

In accordance with the foregoing, Title
17, Chapter 1l of the Code of Federal
Regulations is amended as follows:

PART 230—GENERAL RULES AND
REGULATIONS, SECURITIES ACT OF
1933

1. By revising paragraph (a)(2) of
§ 230.145 to read as follows:

§230.145 Reclassification of securities,
mergers, consolidations and acquisitions of
assets.

le) L ;

(2) Mergers of Consolidatians. A
statutory merger or consolidation or

similar plan or acquisition in which
securities of such corporation or other
person held by such security holders
will become or be exchanged for
securities of any person, unless the sole
purpose of the transaction is to change
an issuer's domicile solely within the
United States; or

- . . . .

PART 239—FORMS PRESCRIBED
UNDER THE SECURITIES ACT OF 1933

2. By adding new § 220.34 to read as
follows (This Form does not appear in
the Code of Federal Regulations):

§239.34 Form F-4, for registration of
securities of certain foreign private Issuent
issued In certain business combination
transactions.

This form may be used by any foreign
private issuer, as defined in Rule 405
(§ 230.405 of this chapter), eligible to use
Form 20-F (§ 249.220(f) of this chapter),
for registration under the Securities Act
of 1933 (“Securities Act") of securities to
beissued: {a) In & transaction of the
type specified in paragraph (&) of (b) in
a merger in which the applicable law
would not require the solicitation of the
votes orconsents of all of the security

‘holders of the company being acquired

Rule 145 (§ 230.145 of this chapter); (c) in
anexchange offer for securities of the
issuer or anather entity; (d) in a public
reoffering or resale of any such
securities acquired pursuant to this
registration statement; or (e) in more
than one of the kinds of transactions
listed in paragraphs (a) through (d)
registered on one registration statement.
(Secs. 5, 8, 7, 10, 19{a), 48 Stat, 77, 78, 81, 85
secs. 204, 205, 209, 48 Stal. 908, 908; secs. 7. &,
68 Stat. 684, 685; sec. 1.79 Stat. 1051; sec.
308(a)(2), 90 Stat. 57: 15 US.C. 77e, 77[, 772
77}, 77s{a): secs. 14(a), 14(c), 23{a), 48 Stal.
895, 901; 203(a), 49 Stal. 704; sec. B, 40 Stat.
1379 sec. 5, 78 Stat. 569, 570; sec. 18, A9 Sta!
155; 15 U.S.C. 78n [a), [c), 78w{a))

Form F-4

Registration Statement Under the Securities
Act of 1933

(Exact name of registrant as specified in its
charter)

(Translation of registrant name into English)

(State or other jurisdiction of incorporation or
organization)

[Primary Standard Industrial Classification
Code Number)

(LR'S. Employer Identification Number)
(Address, including Zip Code, and telephone

numbesz, including area code, of registrant’s
principal executive offices)
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[Name, address, including Zip Code, and
lelephone number including area code. of
ngent of service)

Approximate date of commencement of
proposed sale of the securities to the
public._

CALCULATION OF REGISTRATION FEE

Tite of
cussot | Amouet | maxem | maanom | Ao
oA | ragisterod | price per m (et
seilorod e pnce

|
General lnstructions

A. Rule as to Use of Form F3

1. This Form may be psed by any foreign
private issuer, as defined in Rule 405
1§ 230.405 of this chapter), eligible to use
Form 20-F (§ 240.2201 of this chapter), for
registrition under the Securities Act of 1933
{“Securities Act”) of securities to be issued:
{1)in & transaction of the type specified in
paragraph (a) of Rule 145 (§ 230.145 of this
chupter): (2) [b) in & merger in which the
applicable law would not require the
wlicitation of the votes or consents of all of
the security holders of the company being
scquired; {3) in an exchange offer for
securities of the issuer or another entity; (4)
in a public reoffering or resale of any such
securities acquired pursuant to this
registration statement; or (5) in more than one
of the kinds of transactions listed in (1)
through () registered on one registration
statemenl.

2 If the registrant meets the requirements
of and effects to comply with the provisions
In any Item of this Form or Form S-4
(3 239,25} that provides for incarporation by
reference of information abou! the registrant
or the company being acquired, the
prospectus must be sent to the security
bolder no later than 20 business days prior to
the date on which the meeting of such
security holders is held or, if no meeting is
beld, the earlier of 20 business days prior to
(1) the date of such vote. consent or
authorization, or (Z) the date the transaction
s consummated or the votes, consents or
authorization may be used the effect the
frunsaction. Attention is directed to section
13{e], 14{d) and 14{e) of the Securities
Exchange Act of 1934 (“Exchange Act”) and
the rules and regulations thereunder
regirding other time periods in connection
with exchange offers and going private
lransactions.

3. This form shall not be used If the
registrant is a registered investment
o 'fl'vpx'ln)'.

8. Information With Respect to the
Hegistrant

1. Information with respect to the registrant
shall be provided in accordance with the
lems referenced in one of the following
m,'v;;.uusruph’;

(4] Items 10 and 11 of this Form, if the
registrant elects this alternative und meots
the following requirements for use of Form F-
31§ 239.33 of this chapter) if [hersinafier,
with respeet to the registrant, “mest the

requirements for use of Form F-3" for this
offering of securities) and elects this
alternative:

(i) The registrant meets the requirements of
General Instruction LA, of Form ¥-3, and

{ii} One of the following Is met:

A. The registrant meels the aggregate
marke!l value requirement of General
Instruction 1.B.1, of Form F-3; or

B: Non-convertible debt or preferred
securities are to be offered pursuant to this
registration statement and are “investment
grade securities” as defined in General
Instruction 1.B.2. of Form F-3; or

C. The registrant is a majority-owned
subsidiary and one of the conditions of
General Instruction LAS, of Form F-3 is mel.

(b) Items 12'and 13 of this Form, if the
registrant meets the requirements for use of
Form F-2 (§ 239.32 of this chapter] or Form P-
3, and elects this alternative; or

() item 14 of this Form, If the registrant
does not meel the requirements for use of
Form F-2 or F~3 or if it otherwise elects this
alternative.

2. If the registrant is a real estate entity of
the type described in Genaral Instruction A
to Form S-11 (§ 239.18 of this chapter), the
information prescribed by ltems 12, 13, 14, 15
and 16 of the Form S-11 shall be furnished
about the registrant in addition to the
information provided pursuant to Items 10
through 14 of this Form. The information
prescribed by such Items of Form S-11 may
be incorporated by reference into the
prospectus if (a) registrant qualifies for and
elects to provide information pursuant to
alternative La. or 1.b, of this instruction and
(b) the documents incorporative by reference
pursuant to such elected alternative contain
such information.

C. Information With Respect to the Company
Being Avquired

1. Information with resect to the company
whose securities are being acquired
(hereinafter including, where securities of the
registrant are being offered in exchange for
securities of another company, such other
company) shall be provided in accordance
with the items referenced in one of the
following subparagraphs:

(@) Item 15 of this Form., if the company
being scquired meets the requirements of
General Instruction LA. and 1.B. (hereinafter,
with respect 1o the company being acquired,
“ments the requirements for use of Form F-3"
or use of Form F-3 and this altemative is
wlected;

(b} Item 16 of this Form, if the company
being acquired mects the requirements for
use of Form F<2, or Form F-3, and this
slternative is elected; or

(c} Item 17 of this Form. if the company
being acquired does not meet the
requirements for use of Forms F-2 ar F<3, or
if this alternative is otherwise elected.

{d) If the company to be scquired is a U.S.
company or @ foreign private issuer not
eligible to use Form 20-F, the registrant shall
present informution about such other

_ company pursuant to Instructions C and F of

Form S-4 (§ 239.25 of this Chapter).

2. If the company being acquired is u real
estate entity of the type described in General
Instruction A to Form S-11, the information

that would be required by Items 13, 14, 15 and
16{a) of Form S-11 if securities of such
company were being registered shall be
furnished about such company being
ucquired in addition to the information
provided pursuant to this Form, The
information prescribed by such Items of Form
S$-11 may be incorporated by reference into
the prospectus if: (a) The company being
registered would qualify for use of the level
of disclosure prescribed by altemative L.a, or
Lb. of this instruction and such alternative is
elected, and (b) the documents incorporated
by reference pursuant to such elected
alternative contain such information.

D. Application of General Rules and
Regulations

1, Attention is directed to the General
Rules and Regulations under the Securities
Act, particularly those comprising Regulation
C thereunder (§ 230400 et seq. of this
chapter). That Regulation contains general
requirements regarding the preparation and
filing of registration statements.

2. Altention is directed of Regulation S-K
{Part 229 of this chapter) and Form 20~F for
the requirements applicable to the content of
non-financial statement partions of
registration statements under the Securities
Act. Where this Form directs the registrant to
furnish information required by Regulation S-
K or Form 20 F and the item of Regulation S-
K or Form 20-F so provides, information need
only be furnished to the extent appropriate.

E. Compliance With Exchange Act Rules

1. If a corporation or other person submits
@ proposal to its security holders entitled fo
vole on, or consent to, the transaction in
which the securities being registered are to
be issued, and such person’s submission o its
security holders is subject to Regulation 14A
(5§ 240.19ua-1 through 14a-101 of this chapter)
or 14C (§§ 240.14c-1 through 14¢-101 of this
chapter) under the Exchange Act, then the
provisions of such Regulations shall apply in
all respects to such person's submission,
except that: (a) The praspectus may be in the
form of a proxy or information stetement and
may contain the information required by this
Form in lieu of that required by Schedule 14A
{§240,14a-101) or 14C (§ 240.14c-101} of
Regulation 14A or 14C under the Exchange
Act: and (b) copies of the preliminary and
definitive proxy or information statement,
form of proxy or other material filed as & part
of the registration statement shall be deemed
filed pursuant to such person’s obligations
under such Regulations.

2. If the proxy of information statement
material sent to security holders {2 not
subject to Regulation 14A or 14C, all such
material shall be filed as a part of the
registration statement at the time the
stalement is filed or as an amendment thereto
prior to the use of such material

3. If the transaction in which the securitiey
being registered are to be issued is subject to
Section 13{e), 14(d) or 14(e) of the Exchange
Act, the provisions of those sections and the
rules and regulations thereunder shall apply
to the transaction in addition to the
provisions of this Form.
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F. Registration Statements Subject to Rule
415(a){ 1){viii) (§ 230.415(a){1){viii} of This
Chapter)

If the registration statement relates to
offerings of securities pursuant to Rule
415(a){1){vii}), required information about the
type of contemplated transaction (und the
compuny being acquired) need only be
furnished as of the date of initial
effectiveness of the registration statement to
the extent practicable. The required
information about the specific transaction
and the particular company being acquired
must be included in the prospectus by means
of a post-effective amendment.

Part L. Information Required in the Prospectus

A. Information About the Transoction

ltem 1. Forepart of Registration Statement
and Qutside Front Cover Page of
Prospectus,

Set forth in the forepart of the registration
statement and on the outside front cover page
of the prospectus the information required by
Item 501 of Regulation S-K [§ 220.501 of this
chapter),

Hem 2. Inside Front and Outside Back Cover
Pages of Prospectus.

Set forth on the inside front cover puge of
the prospectus or, where permitted, on the
outside back cover page. the information
required by Item 502 of Regulation S-K
{§ 229.502 of this chapter).

In addition, include the following statement
in bold face type, where applicable: This
prospectus incorporates documents by
reference which arenot presented herein or
delivered herewith. These documents are
available upon request from [name, address
and telephone number to which a request is
to be directed), In order to ensure timely
delivery of the documents, any request
should be made by (date five buginess days
prior to the date of the meeting on the date on
which the final investment decision must be
mide),

Item 3, Risk Factors, Ratio of Earniugs to
Fixed Charges and OtherInformation.

Provide in the forepart of the praspectus a
summary containing the information requjred
by Item 503 of Regulation S-K (§ 229,503 of
this chapter] and the following:

(4) The name, complete mailing address
(including the Zip Code). and telephone
number (including the area code) of the
principal executive offices of the registrant
and the company being acquired;

(b) A brief description of the general nature
of the business conducted by the registrant
and by the company being acquired;

(c) A brief description of the transaction in
which the securities being registered are to
be offered: ;

(d) The information required by Ttem 8 of
Form 20-F (selected financial data) for (i) the
registrant; {ii) the compuany being acquired;
and (iif) if material, the registrant, on a pro
forma basis, giving effect to the transaction. If
the information is required to be presented in
the prospectus pursuant to tems 12, 14, 16 or
17, it need not be presented pursuant to this
Item;

(¢) In comparative eolumnar form,
historical and pro forma per share data of the

registrant and historical and equivalent per
share data of the company being acquired for
the following items:

(1) book value per share as of the dute
financial data is presented pursuant to Iltem 8
of Form 20-F {selected financial data);

(2) cash dividends declared per share for
the periods for which financial data is
presented pursuant to Item 8 of Form 20-F
(selected financial data); and

(3) income floss) per share from continuing
operations for the periods for which financial
data is presented pursuant to ltem 8.of Form
20-F (selected financial data).

Instructions

1. For a business combination sccounted
for as a purchase, the pro forma and
equivalent pro forma income (loss) from
continuing operations per share and
equivalent pro forma cash dividends declared
per share shall be presented only for the most
recent fiscal year and interim period.
Equivalent pro forma per share amounts shall
be:calculated by multiplying the pro forma
income (loss) per shure before non-recurring
charges or credits directly attributable to the
transaction, pro forma book value per share,
and the pro forma dividends per share of the
registrant by the exchange rutio so that the
per share amounts are equated to the
respective values for one share of the
company being acquired.

2. Instruction 7 to Item 8 of Form 20-F is
applicable to the financial information
presented hereunder to the extent that this
Form requires reconciliation of financial
statements of foreign private issuers to
United States generally accepted accounting
principles (“U.S. GAAP”) and Regulation 5-X
{Part 210 of this chapter).

() In comparative columnarform, the
market value of securities of the company
being acquired (on an historical and
equivalent per share basis) and the market
value of the securities of the registrant (on an
histarical basis) as of the date preceding
public announcement of the proposed
transaction, or, if no such public
announcement was mude, as of the day
precaeding the day the agreement with respect
to the transaction was entered into;

(8) With respect to the registrant and the
company being acquired. a brief statement
comparing the precentage of outstanding
shares entitled to vote held by directors,

executive officers and their affiliates and the -

vote required for approval of the propesed
transaction:

(h) A statement as to whether any
regulatory requirements other than the U.S.
federal securities laws, must be complied
with or approval must be obtained in
connection with the transaction, and if so, the
status of such compliance or approvals;

{i) A statement ubout whether or not
dissenters’ rights of appraisal exist, including
a cross-reference to the information provided
pursuant 1o Hem 18 or 19 of this Form; and

{j) A brief statement about the tax

. consequences of the transaction or if

appropriate, consisting of a crogs-reference to
the information provided pursuant to ltem 4
of this Form.

ltem 4. Terms of the Transaction.

(a) Furnish a summary of the material
features of the proposed transaction. The
summary shall include, where applicable:

(1) A brief summary of the terms of the
acquisition agreement;

{2) The reasons of the registrant and of the
company being scquired far engaging in the
transaction:

{8) The information required by Ttem 202 of
Regulation S-K (§ 229.202 of this chapter),
description of registrant’s securities unless
(i) The registrant would meet the
requirements for use of Form F-3, (i) capital
stock is to be registered, and (i11) securities of
the same class are registered under Section
12 of the Exchange Act and listed for trading
on a national exchange, or are securitias for
which bid and offer quotations are reparted
in an sutomated quotations system operated
by a national securities association;

{4) An explanation of any material
differences between the rights of security
holders of the company being acquired and
the rights of holders of the securities being
offered;

(5) A brief statement as to the accounting
treatment of the transaction;

(6) The tax conseqguences of the
transaction; and

(7) A discussion of any matetial differences
inAhe corporate laws of the country of the
company ta be acquired and the country of
the surviving company. The discussion
should include, but not necessarily be limited
lo: corporate governance, board structure,
quorums, class action suits, shareholder
derivative suits, rights in inspect corporate
books and records, rights to inspect the
shareholder list, and rights of directors and
officers to ablain indemnification from the
company.

{b) 1f & report, opinion or appraisal
materially relating to the transaction has
been received from an outside party, and
such report, opinion or appraisal is referred
1o in the prospectus, furnish the information
called for by 1tem 9(b) (1) through (6] of
Schedule 13E-3 (§ 240.130~100 of this
chapter), ’

{c) Incorporate the acquisition agreemen!
by reference into the prospectus, by means of
a statement 1o that effect.

Item 5. Pro Forma Financial Inforination.

Furnish financial information required by
Article 11 of regulation S-X (§210.11-01 et
seq. of this chapter) with respect to this
transaction.

Instructions

1. Any other Article 11 information
required to be presented [rather than
incorporated by reference) pursuant to other
Items of this Form shall be presented togeiher
with the information provided pursuan! (o
Item 5, but the presentation shall clearly
distinguish between this transaction and ony
other.

2. If pro forma financial information with
respect to ull other transactions is
incorporated by reference pursuant to Item 11
or 15 of this Form only the pro forma results
need be presented as part of the pro forma
financial information required by this Item
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hem 6. Material Contacts With the Company
Reing Acquired.

Describe any past, present or proposed
malerial contracls, arrangements,
mderstandings, relationships, negotiations or
iransactions during the periods for which
financial statements are presented or
ncorporated by reference pursuant 10 Part
18 or C. of this Form between the company
heing i‘nC(]lliN.‘d or its offiliates and the
registrant or its affiliates, such as those
wncemning: @ merger, consolidation or
scquisition: & tender offer or other aoquisition
of securities; an election of directors; or a
ssle or other transfer of a material amount of
assels.
ltem 7. Additional Information Required for

Reoffering by Persons and Parties
Deemed To Be Underwrilers.

If any of the securities are to be reofiered
1o the public by any person or party who is
deemed to be an ter thereof, furnish
the following information in the prospectus at
Ibe time it is being used for the reoffer of the
securities, to the extent it is not already
furnished therein:

{4) The information required by Item 507 of
Regulation S-K [§ 229.507 of this chapter):
i|"|s

(b) Information with respect to the
consummation of the transaction pursuant to
which fhe securities were acquired and any
material change in the registrant’s affairs
subsequent to the transaction.

Item 8. Interests of Named Experts and,
Counsel.
Furnish the information required by ltem
504 of Regulation S-K (§ 229.509 of this_
c‘ u')lrrl
1 9. Disclosure of Commission Position on
Indemnification for Securities Act
Liabilities.

Furnish the information required by Item

510 of Regulation S-K (§ 229510 of this

ch ipter).

2 Infarmation About the Registrant
I

1 10. Information With Respect to F=3
tt-mpamea
If the registrant meets the requirements for
tse of Form F=8 and elects 10 furaish
Ttormation in accordance with the
rovisions of this Item, furnish information as
required belows
(a) Describe any and all material changes
0 the registrant’s affairs that have occurred
tince the end of the latest fiscal year for
which audited financial statements were
icluded in the latest annual report on Form
#-F and that have not been described in a
feport on Form 6-K (§ 249.306 of this chapter)
file 1 under the Act
) 1f the financial stalements incorporated
’f reference from the registrant's latest Form
“-F in accordance with item 11 are not
*uficiently current 10 comply with the
1 *quirements of Rule 3-19 of Regulation S-X
210.3-19 of this chapter), financial
H- ments necessary 10 comply with that
Tuie shall be presented either in the
Prospectus, in an amended Form 20-F in
#hich case the prospectus shall disclose that
U Farm 20-F has been so amended, or in a
tForm 6-K: and

(¢) Include in the praspectus, if not
incorporated by reference from the reports
filed under the Exchange Act specified in
Item 11 of this Form, from a prospectus
previously filed pursuamt to Rule 424 under
the Secarities Act {§ 230424 of this chapter),
or from a Form 6-K filed during either of the
two preceeding fiscal years:

(1) Financial informetion required by Rule
3-05 (% 210.3-05 of this chapter) and Article
11 of Regulation S-X with respect to
transactions other then that pursuant 1o
which the securities being registered are to
be issued;

[2) Restated financial statements prepared
in accordance with or reconciled 1o U S,
GAAP and Regulation S-X if there has been a
change in accounting principles or a
correclion of an error where such change or
correction requines a material retroactive
restatement of financial statements;

(3) Restaled financial statements prepared
in accordance with or reconciled to U.S.
GAAP and Regulation S-X where one or
more business combinations accounted for by
the pooling of interest method of accounting
have been consummuted subsequent to the
most recent fiscal year and the acquired
businesses, considered in the aggregate, are
significant pursuant to Rule 11-01({b) of
Regulation S-X [§ 210.11-01(b) of this
chapter); or

(4) Any financial information required
because of a material disposition of assets
outside the normal course of business,

Instructien

Reference is made to Rules 4-01{a)(2) and
10-01 of Regulation S-X (§§ 210.4-01(a)(2)
and 210.10-01 of this chapter).

Item Il. Incorporation of Certain Information
by Refarence.

If the registrant meets the requirements of
Form F-3 and elects to fumish information in
accordance with the provisions of Item 10 of
this Form:

(a) Incorporate by reference into the
prospectus, by means of a statement to that
effect listing all documents so incorporated,
the documents listed in paragraph (1) below
and, if applicable, [2) and {3) below.

(1) The registrant’s latest annual report an
Form 20-F filed pursuant lo section 13(a) or
15(d) of the Exchange Act which contains
financial statements for the registrant’s latest
fiscal year Tor which a Form 20-F was
required to be filed;

(2) All other reports filed t to
sections 13(a) or 15(d) of the Exchange Act
since the end of the fiscal year covered by
the annual report referred to in Item 11fa){1)
of this Form: and

(3) If capital stock is to be registered and
securities of the same class are registered
under section 12 of the Exchange Acl, and {i)
listed for trading or admitted to unlisted
trading privileges on a national securities
exchange; or (ii) are securities for which bid
and offer quotations are reported on an
automated quotations system opersted by a
national securities sssociation the description
of such class of securities which is contained
in a registration statement filed under the
Exchange Act, including any amendment or
reports filed for the purpose of updating such
description,

Instructions

1. All annual reports an Form 20-F filed by
the registrant applicable to items 11(a) and
(b) herein shall contain financial slatements
that comply with Item 18 of Form 26-F except
that financial statements of the registrants
may comply with ltem 17 of Form 20-F if the
only securities being registered are
investment grade debl as defined in the
General Instructions to Form F-3.

2. Where common equity securities are
being issued. the information required by
Item 5 of Form 20-F, nature of trading
markets, should be updated to cover any
subsequent interim periods for which interim
financial statements are required to be
included to comply with Rule 3-19 to
Regulation S-X. Such updating may be made
in the prospectus, in an amended Form 20-F,
or in & Form 6-K.

3. The registrant may incorporate by
reference any Form 6-K meeling the
requirements of Form F-3. See Rules 4-
01{a)({2) and 10-01 of Regulation $-X and ltem
18 of Form 20-F.

(b) The prospectas also shall state that all
annual repaorts on Form 20-F, and any Form
6-K so designated, subsequently filed by the
registrant pursuant to section 13{a}, 13(c) or
15(d) of the Exchange Act, prior to one of the
following dates, whichever is applicable,
shall be deemed to be incorporated by
reference into the prospectus:

(1) If a meeting of security holders is to be
held, the date on which such meeting is held;

{2) i a meeting of security holders is not to
be held, the date on which the transaction is
consufmmated;

(3) If securities of the registrant are being
offered in exchange for securities of any
otbet issuer, the termination of the offering;

(4) If securities are being offered in a
reoffering or resale of securities
pursuant 1o this registration statement, the
termination of such reoffering.

Instruction

Attention is directed to Rule 439 (§ 230.439
of this chapter) regarding consent to the use
of material incorparated by reference.

Item 12. Information With Respect to F-2 or
F-3 Hegistrants.

If the registrant meets the requirements for
use of Form F-2 or F-3 and elects to comply
with this ftem, furnish the information
required by either paragraph (a) or (b) of this
Item. However, the registrant shall not
provide prospectus information in the manner
allowed by paragraph (a) of this Item if the
financial statements in the registrant's latest
annual report on Form 20-F do not reflect: (1)
restated financial statements prepared in
accordance with or reconciled to US. GAAP
and Regulation S-X if there has been &
change in accounting principles or a
correction of an error where such change or
correction requires a material retroactive
restatement of financial statements; (2)
restated financial statements prepared In
accordance with or reconciled to US. CAAP
and Regulution S-X where ane or more
business combinations accounted for by the
pooling of interest method of accounting have
been consummated subsequent to the mos!
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recent fiscal year and the acquired
businesses, considered in the aggregute, are
significant pursuant to Rule 11-01(b) of
Regulation S-X; or (3) any financial
information required because of a material
disposition of assets outside of the normal
course of business.

(a] I the registrunt elects to deliver this
prospectus together with its latest annual
report on Form 20-F, or a complete and
legible facsimile of such Form 20-F:

(1) indicate that the prospectus is
accompanied by the registrant's latest annval
report on Form 20-F.

(2) If the financial statements incorporated
by reference from the registrant's latest Form
20-F in accordance with Item 13 are not
sufficiently current to comply with the
requirements of ltem 3-19 of Regulation S-X,
provide the information required by Rule 10~
01 of Regulation S-X and [tem 9 of Form 20-F
by one of the following means:

(i} including such information in the
prospectuos;

(ii) providing without charge to whom &
prospectus is delivered a copy of the
registrant’s Form 6-K report that contains
such later information; or

{iii) in an amended Form 20-F in which
case the prospectus shall disclose that the
Form 20-F has been so amended.

(9) If not reflected on the registrant's latest
Form 20-F annual report, provide information
required by Rule 3-05 and Article 11 of
Regulation S-X with respect to transactions
other than that pursuant to which the
securities being registered are to be issued.

(4] Describe any and all material changes
in the registrant’s affairs which have
occurred since the end of the latest fiscal
year for which audited financial statements
were included in the latest filing on Form 20~
F and that have not been described in a
report on Form 6-K delivered with the
prospectus in accordance with paragraph
(2)(ii) of this item.

(5) Where common equity securities are
being issued, the information required by
Item 5 of Form 20-F, nature of trading
markets, should be updated to cover any
subsequent interim periods for which interim
financial statements are required to be
included to comply with Rule 3-19 of
Regulation S-X. Such updating may be made
in the prospectus, in an amended Form 20-F,
orin a Form 6-K.

{b) If the registrant does not elect to deliver
its latest Form 20-F annual report to the
securily holders of the company to be
acquired:

(1) Furnish & brief description of the
business done by the registrant and its
subsidiaries during the most recent fiscal
year based on the requirements of Items 1
and 2 of Form 20-F. The description shall also
tiuke into account changes in the registrant's
business that have occurred between the end
of the latest fiscal year and the effective date
of the registration statement.

(2) Include financial statements and
information as required by Item 18 of Form
20-F, In addition, provide:

(i) The interim financial information as
required by Rule 10-01 of Regulation S-X,
sufficient to meet the requirements of Rule 3-
19 of Regulation S-X;

(ii) Financial information required by Rule
3-05 and Article 11 of Regulation S-X with
respect to transactions other than that
pursuant to which the securities being
registered are to be issued:

{iif) Restated financial statements prepared
in accordance with or reconciled to U.S,
GAAP and Regulation S-X if there has been a
change in accounting principles or a
correction of an error where such change or
correction requires a material retroactive
restatement of financial statements;

(iv) Restated financial statements prepared
in accordance with or reconciled to US,
GAAP and Regulation 5-X where one or
more business combinations accounted for by
the pooling of interest method of accounting
have been consummated subsequent to the
most recent fiscal year and the acquired
businesses, considered in the aggregate, are
significant pursuant to Rule 11-01(b) of
Regulation S-X: and

(v) Any financial information required
because of a material disposition of assets
outside the normal course of business.

Instruction

Reference is made to Item 4-01{a)(2) of
Regulation S-X.

(3) Furnish the information required by the
following:

(i) Items 1 {a)(3) and (a){4) of Form 20-F,
principal products, principal markets,
methods of distribution, sales and revenues
by categories of activity and into
geographical markets:

(i} Item 2 Form 20-F, properties if the
registrant is engaged significantly in
extractive industries; :

{iii) Item 6 Form 20-F, exchange controls
and other limitations on security holders;

(iv) Item 7 Form 20-F, taxation;

{v) Item 8 Form 20-F, selected financial
data: .

(vi) Item 8 Form 20-F, management’s
discussion and analysis of financial condition
and results of operations;

(vii) Financial statements required by ltem
18 of Form 20 {Schedules required under
Regulation 5-X shall be filed as "Financial
Statement Schedules" pursuant to Item 21 of
this Form, but need not be provided with
respect to the company being acquired if
information is being furnished pursuant to
Item 17(a) of this Form), and financial
information required by Rule 3-05 and Article
11 of Regulation S-X with respect to
transactions other than that pursuant lo
which the securities being registered are to
be issued; and ;

{viil) Where common equity securities are
being issued, Item 5 of Form 20-F, nature of
trading markets, updated to cover any
subsequent interim periods for which interim
financial statements are required to comply
with Rule 3-19 of Regulation S~-X.

Item 13. Incorporation of Certain Information
by Reference.

If the registrant meets the requirements of
Form F-2 or F-3 and elects to furnish
information in accordance with the
provisions of ltem 12 of this Form:

[a) Incorporate by reference into the
prospectus, by means of a statement to that
eifect in the prospectus listing all documents
0 incorporated, and deliver with the

prospectus the documents listed in
paragraphs (1) and, if applicable, (2) below:

(1) The registrant’s latest annual report on
Form 20-F filed pursuant to Section 13{a) or
15(d) of the Exchange Act which contains
audited financial statements for the
registrant's latest fiscal year for which
Form 20-F was required to be filed; and

(2) All other reports filed pursuant to
Section 13{a) or 15(d) of the Exchange Ac!
since the end of the fiscal year covered by
the annual report referred to in paragraph
{un)(1) of this Item.

Instructions

1. All annual reports on Form 20-F filed Ly
the registrant applicable to Item 13(s) or (L)
herein shall contain financial statements that
comply with Item 18 of Form 20-F.

2. Where common equily securities are
beling issued, the information required by
Item 5 of Form 20-F, nature of trading
markets, should be updated to cover any
subsequent interim periods for which inlerim
financial statements are required to be
included to comply with Rule 3-19 of
Regulation S-X. Such updaling may be made
in the prospectus, in an amended Form 20-F,
or in a Form 6-K.

3. The registrant may incorporate by
reference and deliver with the prospectus uny
Form 6-K containing information meeting the
requirements of Form F-2. See Rules 4-
01(a}(2) and 10-01 of Regulation S-X and Item
of 18 of Form 20-F.

4. Altention is directed to Rule 439
regarding consent to the use of material
incorporated by reference.

(b) registrant also may state, if it so
chooses, that specifically described portions
of its annual reports on Form 20-F or reports
on Form 6-K are not part of the registration
statement. In such case, the description of
portions that are not incorporated by
reference or that are excluded shall be made
with clarity and in reasonable detail.
ltem 14. Information With Respect to Foreign

Registrants Other Than F-2 or F-3
Registrants.

If the Foreign registrant does not meet the
requirements for use of Form F-2 or F-3, or
otherwise elects to comply with this Item in
lieu of Item 10 or 12, furnish the information
required:

(a) Item 1 of Form 20-F, description of
business;

(b) ltem 2 of Form 20-F, description of
property: 3

fc) Item 3 of Form 20-F, legal proceedings:

(d) Item 6 of Form 20-F, exchange controls
and other limitations affecting security
holders;

(e) Item 7 of Form 20-F, taxation;

() Item 8 of Form 20-F, selected financial
data;

(g) Item 9 of Form 20-F. management's
discussion and analysis of financial condition
and results of operation;

(h) Financial statements required by Item
18 of Form 20-F, (schedules required by
Regulation S-X shall be filed as "Financial
Statement Schedules™ pursuant to ltem 21 of
this Form), as well as financiakinformation
required by Rule 3-05 and Article 11 of
Regulation S-X with respect to transactions
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pher than that pursuamt 1o which the
wcuritios being registered are to be issusd:
wmd

[i| Where common equily securities are
teing issued, the Information required by
ltem 5 of Form 20-F, nature of trading
markets, should be updated to cover any
wbsequeat interim periods for which interim
fnancial stalements are required to be
included to camply with Rule 3-19 of
Regulation S=X.

lnstruction

- The financial statements required herein
shall comply with Rule 3-19 of Regulation S-
X.See also Rules 4-01(a){(2) and 10-01 of
Kegulation §=X.

C lnformation About the Company Being
Acquired

ltem 15. Information With Respect to F-3
Companies.

If the company being acquired meets the
requirements for use of Form F-3 and
complianoe with this Item is elected, furnish
(ke nformetion that would be required by
llems 10 and 11 of this Form if securities of
such company were being registered.
Instruction

Notwithstanding the requirements of ltems
10 and 11, the financial statements of the
company being acquired need only comply
with the reconciliation requirements of ftem
17 of Form 20-F.

ltem 16, Informotion With Respect to F-2 or
F-3 Companies.

If the company being acquired meets the
requirements for use of Form F-2 or F-3 and
compliance with this ltem is elected, furnish
the information that would be required by
ltems 12 and 13 of this Form if securities of
such company were being registered.
lnstruction

Notwithstanding the requirements of Items
10and 11, the financial statements of the
company being' acquired need only comply
with the reconciliation requirements of Item
17 of Form 20-F.
ltem 17. Infarmation With Respect to Foreign

Companies Other than F-2 or F-3
Companies.

If the company being acquired does not
meets the requirements for use of Form F-2 or
F-3 or compliance with this Item is otherwise
clected in lieu of ltem 15 or 16, furnish the
information required by paragraph {a) or [b)
of this [tem, whichever is spplicable.

() If the company being acquired is subject
o the reporting requirements of Section 13()
00 15(d) of the Exchange Acl. or compliance
wilh this subparagraph in liew of
subparagraph (b) of this Item iz elected,
furnish the information that would be
"tquired by Item 14 of this Form if the
securities of such company were being
@istered: however, only financinl
Hatements complying with the reconcifiation
fequirements of ltem 17 of Form 20-F, and
1805 schedules required by Rules 12-15, 28,
“nd 29 of Regulation S-X {§ 21012-15, 28, 29
of this chapter) need be provided with
"spect to the company being acquired.

()11 the company being acquired is not
Hbiect ta the reporting requirements of either

Section 13(s) or 15(d) of the Exchange Act,
furnish the information that would be
required by the following if securities of such
company were being regi

(1) A birief description on the business done
by the company which indicates the general
nature and scope of the business:

{2) Where common equity securities are
being issued. the information required by
Item 5 of Form 20-F, nature of trading
markets, updated to cover any subsequent
interim periods for which interim financial
statements sre required to be included to
comply with Rule 3-19 of Regulation S-X.
Such updating may be made in the
prospectus, in amended Form 20-F, or ina
Form 6-K;

(3} Item 8 of Form 20-F, selected financial
daty;

(4) Itemn 9 of Form 20-F, management’s
discussion and analysis of financial condition
and results of operations;

(5) Financial statements as would have
been requiréd 1o be included in an annual
report on Form 20-F had the company being
acquired been required to prepare such a
report: provided, however, \hat the balance,
sheet for the year preceding the latest full
fiscal year and the income statements for the
two years preceeding the latest full fiscal
year need nol be audited if they have not
previously been audited. In any case, such
financial statements need only be audited to
the extent practicable. 1f this Form is used for
resales to the public by any persan who with
regard to the securities being reoffered is
deemed to be an underwriter within the
meaning of Rule 145(¢), the financial
slatements of such companies must be
audited for the periods required to b
presented pursuant to Rule 3-05,

(6) Any interim financial statements that
would be required to be included in order to
comply with Rule 3-19 of Regulation $-X; and

(7) Schedules required by Rules 12-15, 28
and 29 of Regulation S-X.

Instruction

The financial statements required by
paragraph (b) (5) and {6} above need only
comply with the reconciliation requirements
of Item 17 of Form 20-F 1o the extent audited.

D. Voting and Management Information

ltem 18. Information if Proxies, Consenis or
Authorizations Are To Be Solicited.

{a) I proxies, consents or authorizations
are to be solicited, furnish the following
information, except as provided by paragraph
(b) of this tem:

(1) The information required by item 1 of
Schedule 14A, revocability of proxy:

(2) The information required by ltem 2 of
Schedule 14A. dissenters’ rights of appraisal;
(3] The information required by Item 3 of
Schedule 14A, persoris making the

solicitation;

{4) With respect to both the registrant and
the company being acquired, the information
required by:

(1) Item 4 of Schedule 14A. interest of
certain persons in matters to be acted upon:
and

(i1) Item § of Schedule 14A. voting
securities and principal holders thereof,

Instruction

The information specified in ftem 4 of Form
20-F may be provided In lieu of the
information specified in ltems 5 (d) and te] of
Schedule 14A. .

(5) The information required by Mem 8 of
Scheduli 14A, relatioaship with independent
public accountanis;

(6) The information required by Mem 22 of
Schedule 14A, vote reguired for approval;

(7) With respect to each person who will
serve as a director or an executive afficer of
the surviving or acquiring company. the
information required by:

(i) 4tem 10 of Form 20-F, directors and
officers of regisirant;

(if) Items 11 and 12 of Form 20-F,
remunecation and options; and

(iis) Item 13 of Form 20-F, interest of
management in certain transactions.

(b) If the registrant or the company being
acquired meets the requiréements for use of
Form F-2 or F-3, any information required by
paragraphs (a)(4)(ii) or {7) of this Item with
respect to such company may be
incorporated by reference from its latest
annual report on Form 20-F.
ltem 18, Information if Proxies, Consents ar

Authorizotions Are Not To Be Solicited
in an Exchange Offer.

(@) If the transaction is an exchange offer
or if proxies, congents or suthorizations are
not to be solicited, furnish the following
information, except as provided by paragraph
(b) of this ltem:

(1) The information required by Hem 2 of
Schedule 14C, statement that proxies are not
to be solicited;

(2) The information required by Jtem 3 of
Schedule 14C, date, time and place of
meeting;

(3) The information required by Tiem 2 of
Schedule 14A, dissenters’ rights of appraisal;

(4) With respect to both the registrant and
the company being acquired. a brief
description of any material interest, direct or
indirect, by security holdings or otherwise, of
affiliates of the registrant and of the company
being acquired, in the proposed transaction:

Instruction

This subparagraph shall not apply 10 any
interest arising from the owership of
securities of the registrant where the security
holder receives no extra or special benefit
not shared on a pro rata basis by all other
holders of the same class.

(5] With respect 1o both the registrant and
the company being scquired. the information
required by Item 5 of Schedule 14A. voting
securities and principal holders thereof:

Instructéion

The information specified in Item 4 of 20-F
may be provided in lien of the information
specified in Items 5 (d) and fe) of Schedule
14A.

(8) The information required by ltem 8 of
Schedule 14A, relationship with independent
public accountants;

(7) The information requiced by Item 22 of
Schedule 14A. vote required for approval;
and

(8) With respect 1o each person who will
serve as a director or an execulive officer of
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_ the surviving or acquiring company, the
information required by:

(i) Item 10 of Form 20-F, directors and
officers of the registrant;

(ii) Items 11 and 12 Form 20-F
remuneration and options; and

{iii) Item 13 of Form 20-F, interest of
management in certain transactions.

(b) If the transaction is an exchange offer,
furnish the information required by
paragraphs (a)(4), (a)(5). (a)(6) and (a)(8) of
this Item, excep! as provided by paragroph
(c) of this Iltem.

{c) If the registrant or the company being
acquired meets the requirements {or use of
Form F-2 or F-3, any information required by
paragraphs (a) (5) and (8) of this ltem with
respect to such company may be
incorporated by reference from its latest
annual report on Form 20-F.

Part ll—Information Not Required in
Prospectus

ltem 20, Indemnification of Directors and
Officers.

Furnish the information required by Item
702 of Regulation S-K (§ 229.702 of this
chapter).
ltem 21. Exhibits and Financial Statement

Schedules.

{a) Subject to the rules regarding
incorporation by reference, furnish the
exhibits as required by Item 601 of Regulation
S5-K [29.601 of this chapter).

{b) Furnish the financial statement
schedules required by Regulation S-X and
Item 14(e), Item 17(a) or Item 17(b)(7) of this
Form. These schedules should be lettered or
numbered in the manner described for
exhibits in paragraph (a) of this Item.

(¢) If information is provided pursuant to
Item 4(b) of this Form, furnish the report,
opinion or appraisal as an exhibit hereto,
unless it is furnished as part of the
prospectus.
ltem 22. Undertakings.

(a) Furnish the undertakings required by
Item 512 of Regulation S-K (229.512 of this
chapter),

(b) Furnish the following undertaking: The
undersigned registrant hereby undertakes: (i)
To respond to requests for information that is
incorporated by reference into the prospectus
pursuant to Items 4, 10(b), 11. or 13 of this
Form, within one business day of receipt of
such reques!, and to send the incorporated
documents by first class mail or other equally
prompt means; and (ii) to arrange or provide
for a facility in the U.S. for the purpose of
responding to such requests, The undertaking
in subparagraph (i) above include
information contained in documents filed
subsequent to the effective date of the
registration statement through the date of
responding to the request.

{c) Furnish the following undertaking: The
undersigned registrant hereby undertakes to
supply by means of a post-effective
amendment ull information concerning a
transaction and the company being acquired
involved therein, that was not the subject of
and included in the registration statement
when it became effective.

Signatures

Pursuant to the requirements of the
Securities Act, the registrant has duly caused
this registration statement to be signed on its
behalf by the undersigned, thereunto duly
authorized, in the City of -. State of
. on AR
(Registrant)

By (Signature and Title)

Pursuant to the requirements of the

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 60
[AD-FRL~2831-1]

Standards of Performance for New
Stationary Sources; Appendix A—
Reference Methods; Total Reduced

Securities Act of 1933, this registration Sulfur; Correction
statement has been signed by the following - :
persons in the capacities and on the dates AGENCY: Environmental Protection
indicated. Agency (EPA).
{_?_i):]m;'uml ACTION: Final rule; correction,
e
(Date) SuUMMARY: This document corrects the
Instriclions final rule for a test method to be used at

1. The registration statement shall be
signed by the registrant, its principal
executive officer of officers, its principal
financial officer, its controller or principal
accounting officer, at least a majority of the
board of directors or persons performing
similar functions and its authorized
representative in the United States. Where
registrant is a limited partnership, the
registration statement shall be signed by a
majority of the board of directors of any
corporate general partner signing the
registration statement.

2, The name of each person who signs the
registration statement shall be typed or
printed beneath his signature. Any person
who occupies more than one of the specified
positions shall indicate each capacity in
which he signs the registration statement.
Attention is directed to Rule 402 (§ 230.402 of
this chapter) concerning manual signatures
and Item 601 of Regulation S-K (§ 229.601 of
this chapter concerning signatures pursuant
to powers of attorney.

3. If the securites to be offered are those of
a corporation not yet in existence a! the time
the registration statement is filed which will
be a party o a consolidation involving two or
more existing corporations, then each such
existing corporation, then each such existing
corporation shall be deemed a registrant and
shall be so designated on the cover page of
this Form, and the registration statement
shall be signed by each such existing
corporation and by the officers and directors
of each such existing corporation as if each
such existing corporation were the registranl.

(Secs. 5, 6, 7, 10, 19(a), 48 Stal. 77, 78, 81, 85;
secs. 204, 205, 209, 48 Stat. 906, 908; secs. 7, 8,
68 Stal. 684, 685; sec. 1, 79 Stal. 1051; sec.
308{a)(2), 90 Stat. 57; 15 U.S.C. 77e, 771, 77g.
77§, 77s(a); secs. 14{a), 14(c), 23(a), 48 Stat.
895, 901; sec. 203[a), 49 Stal. 704; sec. 8, 49
Stat. 1378; sec. 5, 78 Stat. 589, 570; sec, 18, 89
Stal. 155; 15 U.S.C. 78n(a), [c), 78w(a)).

Date: April 23, 1088,

By the Commission.
John Wheeler,
Secretary. -
{FR Doc. 85-10580 Filed 5-3-85; 8:45 am)
BILLING CODE 8010-01-M

kraft pulp mills that appeared on page
9579 in the Federal Register dated
Friday, March 8, 1985 (50 FR 9578). The
action is necessary to correct a factor
used in the emission rate calculation.
FOR FURTHER INFORMATION CONTACT:
Foston Curtis or Roger T. Shigehara.
Emission Measurement Branch,
Emission Standards and Engineering
Division (MD-19), U.S. Environmental
Protection Agency, Research Triangle
Park, North Carolina 27711, telephone
(919) 541-2237.

SUPPLEMENTARY INFORMATION: The
following correction is made in 50 FR
9578 appearing on page 9579 in the issue
dated March 8, 1985;

§60.285 [Corrected]

On page 9579 near the bottom of
column 2, in § 60.285(d)(3), “[] =0.08844
1b H.S/ft? ppm for English units.” is
corrected to read “=0.08844 107" 1b
H:S/{t? ppm for English units.”

Dated: April 26, 1985.
Charles Elkins,

Acting Assistant Administrator for Air and
Radiation.

|FR Doc. 85-10908 Filed 5-3-85; 8:45 am)
BILLING CODE 6560-50-M

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR PART 67

Final Flood Elevation Determinations

AGENCY: Federal Emergency
Management Agency.

ACTION: Final rule.

SUMMARY: Final base (100-year) flood
elevations are finalized for the
communities listed below.

The base (100-year) flood elevations
are the basis for the flood plain
management measures that the
community is required to either adopt or
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show evidence of being already in cffecl
in order to qualify or remain qualified
for participation in the National Flood
Insurance Program.
EFFECTIVE DATE: The date of issuance of
the Flood Insurance Rate Map {(FIRM)
showing base (100-year) flood
elevations, for the community. This date
may be oblained by contacting the office
where the maps are available for
Inspection indicated on the table below.’
ADDRESSES: See table below.

FOR FURTHER INFORMATION CONTACT:
John L. Matticks, Acting Chief, Risk
Studies Division, Federal Insurance
Administration, Federal Emergency
Management Agency, Washington, D.C.
20472, (202) 287-0700.
SUPPLEMENTARY INFORMATION: The
Federal Emergency Management
Agency gives notice of the final
determinations of flood elevations for
each community listed. Proposed base
flood elevations or proposed modified
ase flood elevations have been
published in the Federal Register for
each community listed.

This final rule is issued in accordance
with section 110 of the Flood Disaster
Protection Act of 1968 (Title XIII of the
Housing and Urban Development Act of
1968 (Pub. L. 90-448)), 42 U.S.C. 4001-
4128, and 44 CFR Part 67. An
opportunity for the community or
individuals to appeal the proposed
determination to or through the
community for'a period of ninety (90)

1vs has heen provided.

'he Agency has developed criteria for
Tood plain management in flood-prone

r=as in accordance with 44 CFR Part

Pursuant to the provisions of 5 U.S.C,
05(b), the Administrator, lo whom
ithority has been delegated by the
Jirector, Federal Emergency
inagement Agency, hereby certifies
reasons sel out in the proposed rule
hat the final Mlood elevation
terminations, if promulgated, will not
ve a significant economic impact on a
Ustantial number of small entities.
Also, this rule is not a major rule under
terms of Executive Order 12291, 'so no
'-E-i'nry analyses have been
ropused. It does not involve any
ection of information for purposes of
Ihe Paperwork Reduction Act.

List of Subjects in 44 CFR Part 67
Flood insurance, Flood plains.

The authority citation for Part 67 is
revised to read as follows:

Authority: 42 U.S.C. 4001 et seq,
Reorganization Plan No, 3 of 1978, E.O. 12127.
Interested lessees and owners of real

Property are encouraged to review the

proof Flood Insurance Study and Flood
Insurance Rate Map available at the
address cited below for each
community,

The modified base flood elevations
are finalized in the communities listed
below. Elevations at selected locations
in each community are shown: Any
appeals of the proposed base flood
elevations which were received have
been resolved by the Agency.

ARKANSAS
Uittie Rock, city, Putasii County (FEMA Docket
Ko. 6£30)

Grassy Flat Crosk
Dowrstroam side of Converse Drve .
Upstraam sido of intorstate 430 .

Market Streat ...,
Don side of Pin 417 R—

Upstream wde of Pleasant Valley Drive

Aock Greek:

Dowrslream sde of Ashar Avenue
Upstroam side of Asher Averue. .
Upstream side of 36t Stroet .

Taylor Locp Creek
Appraximately 1,200 teet downstroam of Taylor

Loop Road. reressii A
L 5o of G Rcod
Aog;:ndﬂ, 37mmu@m

wuomdmmum,-,_._ i

Waw A7 mie upsiream of Peblde
Boach Drive. ..

Mnﬂbmwnwa%lﬁl

Autry MAI Croek:

Al mouth......
Aba‘uoouoluumcmolmm $
Ball A% Crowk:
At mouth... g

mewmdmﬁ--,

foat Rock Creek:

At mouth
wmum-mocsmmvo

Caney Croek
wommmu%&w
Extengion

MquWEM
Chattahoochod Rver:

About 200 feol upetream of the contivence of
Camp Creok .. .

Mmmmmdhm‘m?o

mmd%?mw

Just downsiraam of Morgan Falts Dam .

Just upetream of Morgan Fass Dam ..

anmwu&mnmm

moammamum'u

Foe Kiter Cronk:

At confluance with Big Creek... .

About 0.15 mile upstream of IN M
with Big Creeh.....
wommmmdumm
About 0386 mée Mum of Md Srolonl

lwlMOn\
Al mouth ;
monmwmam S

St Joseph River:

Marsh Croek

AL mouth .
Aboullzoobﬂmumolm
Rwersicte Creok:

At mouth .. -
mmummumw
Strickiand Creok:
Mwﬂmﬂoﬁ
Amoummd“mﬂud
Tritwtary &

About 480 feet upstroam of Acaderny Stroet .
About 850 feet upstream of Acldermy Street .
Loy Creek:

Al mouth . - '
wmuwuwm#mm
Maps available for inspection af he Fulton
County Courthouse, 165 Contral Averus SW.,

Atlania, Georgia 303903

ILLINOIS
City of Crystal Lake, McHenry County (Docket
No. FEMA-8647)

Crystal Lake

About 4,800 feet downstream of Dertmoot Deive
Just downstream of Dartmoor Diwe. ..
Jutt upstream of Dartmoor Drive

Just downstroam of Lake Avonue ...
mmmmnww
Departmant, 240 Comenexce Dvive, Crystal
Lake, Ilincs

INDIANA
areas of Elkhart County
(Docket No. FEMA-6£30)

About 1.72 miles downsiream of the confuence
of P Creek ..
Aboun405n\lnmwnolmoonh~'uo(
Washington Township Ditch Aaidy
MllMMledmmm
lane of the Intiana East-West Toll Road. ..
M1nﬂ“wmdl~caﬂmd
Trout Croek ... -
Pine Croek.
Al confluence with St Josaph River —t
Just upstroam of State Route 120
mmmm-wm
Departmont, 401 Soulh Second Street, Eikhan,
Indiara,

KANSAS
Kansas City, Wyandotte (Dockel No. FEMA~
0643)

Branner Mopnhts Crook:
wssommahmt\m |-
Just downstroam of Parsilel Avenue
About 0.5 mile upstream of L9th Stroot

Beenner Heghts Creek Thtutary:

Al confiuance with Brennor Haighta Creek
About 500 feet upstream of confiuence with
Brennor Heights Croed
About ommmumwmm
Crook

Laurel, city, Prince Georges County (FEMA
Docket No. 5530)

Patuxont Rver;
Most downstream compoeate bewts. . . .
muummm
Confiuence with Patuxent River .
mlwmdsmo

W
Maps available for inspection at he Laurel MHal,
Laurel, Maryland.
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#Dvpth Fowe Federal Insurance Administration
n
= 2o 44 CFRParts?
2 e Yon * e o Final Flood Elevation Determinations;
(NGVD) pvo;  Arizona et al.
AGENCY: Federal Emergency
e ‘7  Management Agency.
MISSOUR! Avenue
L Lanadtan — Apprommately 930 leet wostoam of T 13 AcTion: Final rule.
of Oid Monroe, Lincoin County, (Docket rasreres -
= PRS0 e i el ot SEN SuMM@RY: Final base (100-year) flood
o - 0f T Sk Avatoe 722 elevati finalized for the
: Downstreern vl N R elevations are fina
Amcts-umuw Maps avaliable for inepection st M iy Had,
Nortem Relroed .. ... iy Center Oklahoma communities listed below. :
st Sy ""“"“ - s""’"""'s - Wh ks | SN BN 1 The base (100-year) flood elevations
D o o i g e meraseoaae) are the basis for the flood plain
Wm.mm \ ' d Mount Carmel, borough Northumbertand management measures that the
JERSEY County, (FEMA Dosket Mo 0543) community is required to either adop! or
- ’_"._ e Shamokn Creet: :'w wp:n:.im 1973 chow ovidencelorf bemg ah:eady l;.‘refé”’:
(SRS SV DA Hie Sy TE .“wmm - ettt in order to qualify or remain qualifie
0‘::‘ it :‘:. PAnednai; S - £ for participation in the National Flood
s " PR Insurance Program.
Finode tsland A * e
g e am::nm' ....:" e oy N": EFFECTIVE DATE: The date of issuance of
;:.;‘Or ~s mmmm e the Flood Insurance Rate Map [FIRM)
Nootviis, townshilp, Morris County (FEMA FIRSae showing base (100-year) flood »
RIS Sow Approximately 200 Teat north of inlarssction of elevations, for the community. This date
Passac River. Upsiream Bioomfield Avenus . 174 Russalt Serost ?;PutAM’u L *18 may be obtained by contacting the office
A ance v Pasesls e il [ ANt i ot AN A where the maps are available for
e e s7 | Maps avaable for inspection st 2200 Man inspection indicated on the table below
“M“ “;ov"wmm" '*&- ross | une it ey s wae aoomesses: S able below:
Omiw 8rook: 1 A""‘“""‘"’l FOR FURTHER INFORMA L -
Rver RO8G ... m o m *1¢ | pigno, city, Coliin and Denton Counties (FEMA John L. Matticks, Acting Chief, Risk
e — ',:; 192 c,,'.'.,".:,,, e Docket o, 30l Studies Division.i‘ Fﬁer?lgl;‘uurance
Montvile. NewJereay: S Comi Administration, Federa ergency
e - g " Washington, D.C.
ey P i — .| =8 Management Agency, Washington,
< i O Aeoraiay V400 toet speeam o Couny |, 20472, (202) 287-0700.
VRS ATPUE SrIten Sy S WS Ousins Shicin’ S S Al TN e SUPPLEMENTARY INFORMATION: The
&: 6619) siroam of confiuence of Tributary 1o Stream 58 —l Fedm‘ E:u\e'gcn‘.:y Management
Most downstream corporate s .| *1375 r,zm fo Stream 58 13 i Agency gives notice of 'hf final :
FRSLIN  S Seoth W0 eataon o0 svam | Alconbuence v Sween 88 13| ‘2 doterminations o{ ﬂtoe%d ;r;vah:dnsbst;::
SO eas o Approcmately 450 feet upstream of confluence 5 enchcommunily isted. pas
T B LI | e ¢ o o ™ flood elevations or prt;lposege modified
mmm Jocued yu - . Upatream sute of Park Bouevard ‘709 base flood elevations have been
Migs ”u&mmh;; o Asproumaioy 3550 fet psiream of Park Boo- S5 pub‘l‘ishcd ﬁ,& ll-':']:aal Register for
SECUBBI, Dot ok avallable for inspection st the Murscipal each comm B
 owo ... Abai :"”"0 Pare. Tesa This final rule is issued in accordance
SENERT T VERMONT with Section 110 of the Flood Disaster
N e ek S Protection Act of 1968 (Title XIIl of the
Sc::)‘:w - Ciiis. Wiegs- e T Housing and Urban Developn(!:ent Act of
001~
Just of Hayden RAun Road... ... .. R 1968 (Pub. L. 90-448)), 42 US.C. 4
Aot 320 fead upatream of confluence of Trd- - 5‘:""’"“"' y 200 wpsieam of Ma Sweot|  *104 4128, and 44 CER Part 67. An
Aot 530  upstisam of confiuence of Deer AD y 400" doy rlanoniieus G A opportunity for the community ord
o i by 3 Focc .;,My}gm owratsam of Stels. fowe ] individuals to appeal the propose
AL conubns wek Stoks e 728 o v - 1% determination to or through the
Aboat 270 fout upstresm of High Seet | *778 |  Upstream of Saie Pinte S8 bikion . —4 "™ ommunity for a period of ninety (90)
'Mn St ik Sreim OF Wia Cistadion: Paclie Reloed % days has been Kam\:dedl BB for
tupskeamolmout | *178 R st D The Agency has developed criteria [0
rmg gt B e O D et T . flood plain management in flood-prone
prias iy ssaan et - | - areas in accordance with 44 CFR Part
for inspection at 6665 Coft 60. %
‘:.M = Issued: April 24, 1985. Pursuant o the provisions of 5 US.C
W o OKLAHOMA A 805(b), the Administrator, to whom
- ood Tulen, piny ans;. rotd authority has belen delegated by the
""""’" Osage. I"‘"'* Administrator, Federol Insurance Director, Federal Emergency
L Hakey amﬂr.‘w T Adainistration. Management Agency, hereby centifies
T Ay Clo#h———f 1706 | (FR Doc: 85-10887 Filed 5-3-85: 8:45 am| for reasons set out in the proposed rule

Upstream of 77th Avenve T
Approormalely 433 ool upstream of nm

BILLING CODE 6718-02-M

that the final flood elevation
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determinations, if promulgated, will not
have a significant ecomomic impact on a
substantial number of small entities.
Also, this rule is not a8 major rule under
terms of Executive Order 12291, 50 no
regulatory analyses have been
proposed. It does not involve any
collection of information for purposes of
The Paperwork Reduction Act

List of Subjects in 44 CFR Part 67

Flood insurance, Flood plains.
The authority citation for Parl 67 is
revised to read as follows:

Authority: 42 U.S.C. 4001 el seq.,
Reorganization Plan No. 3 of 1978, E.O. 12127,

Interested lessees and owners of real
property are encouraged to review the
proof Flood Insurance Study and FIRM
available at the address cited below for
each community.

The modified base flood elevations
are finalized in the communities listed
below, Elevations at selected locations
in each community are shown. Any
appeals of the proposed base flood
elevations which were received have
been resolved by the Agency.

NMHMLMMMW

San “caRnarmmdeSu-ﬂw
is5uto Stroef.

lho- available lo' w l| l’o-n M
Varrmath, Anzona.

CALIFORNIA
San Bernardino County (Unincorporated
Areas), (FEMA Docket No. 8643)
s-..'rb. Infesocbon of Wison Avenue
Cay Creoh Chamned, .. . —
Vags avalable for insp
and Fiood len:l(hommm aasm Thfd
ot San Bernadino, Callorrsa

vtmlcnnmcm (FEMA Docket
s Croek mwwmmmam

Streat
Vsga svallsdle h' at Dopmm of

% inspection
Fanng, 200 South School Sireet, Ukiah, Calk-

tormay

', #Depth
n feet

Source of laoding ared location Eiova-

Visatia (City), Tulare County (FEMA Docket No.
6543)

Shafow Floodng: (M Creak, Ml Creek Ovich,
Evans Dach, and Persion Ditch) Intersection of
Wainut Avenus end Heritage Dvive

Shalow Flooding: (kamdbmwxm
of Wainut Avenue and Tracy Coun =

Shatow Floodng. Mwwmnbnd\)
Al Visala Municipal Arport

mmmuwnmw !
ment of Pubic Works, 707 W, Acaquia Streat,
Visala CaMornia

—_— {

MISSOURI

M(cm.lmc«mvwma !

Goodin Branchy
About 1600 feet downstream of Gilespk

Bnage Road

Atout 1950 !ou wn'em ol Goorgmo-n
Road.

Hinkson Crook

About 1.1 mies downstioam Of Masoun
Kansas-Toxas Ravond. .
wnoowmmuu-mw
Taxas Raieoad. .

Canohm&m

Al confivence with Hinkson Craek

About - 300 feot up of West Bouk ‘i
South

mmmmnmmmi
way, Columbia, Missourl,

Issued: April 24, 1985,
Jeffrey S. Bragg,
Adminigtrator, Federal Insurance
Administration.
[FR Doc. 85-10885 Filed 5-3-85; 8:45 am)
BILLING CODE 6718-03-M
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FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 69

Clarification of Filing Dates for
Comments on Petitions for
Reconsideration

AGENCY: Federal Communications
Commission.

ACTION: Clarification of certain rule
sections; petitions for reconsideration.

SUMMARY: This document announces the
parties which have filed petitions for

reconsideration of the Commission's
Order Clarifying §§ 69.5 and 69.115 of
the rules (published on March 28, 1985,
50 FR 12254). It also clarifies the filing
period regarding oppositions and replies
to oppositions to these petitions.

PATES: Oppositions must be filed by
May 14, 1985 and replies to oppositions
must be filed by May 24, 1985.

ADDRESS: Federal Communications
Commission, Washington, D.C. 20554.

FOR FURTHER INFORMATION CONTACT:
Sandra Eskin, (202) 632-9342.
SUPPLEMENTARY INFORMATION:

May 2. 1985,

The Commission Clarifies Filing Dates
for Pleadings on Petitions for
Reconsideration of Order Clarifying
§§ 69.5 and 69.115 of its Rules,

Ad Hoc Telecommunications
Committee (“Ad Hoc"), Aeronautical
Radio, Inc. ("ARINC"), and Pacific Bell
have filed petitions for partial
reconsideration of a Commission Order
that clarifies a section of the
Commission's Rules governing
exemptions from the private line
surcharge. Clarification of §§ 69.5 and
69.115 of the Rules of the Federal
Communications Commission,
Memorandum Opinion and Order, 50 FR
12254 (1985).

In order to clear up any confusion
surrounding the filing dates for
pleadings on these petitions, this notice
establishes May 14, 1985 as the deadline
for oppositions and May 24, 1985 as the
deadline for replies. Copies of the Ad
Hoc, ARINC, and Pacific Bell petitions
and subsequent pleadings can be
obtained from the International
Transcription Service, 1919 M Street,
NW., Room 246, Washington, D.C. 20554,
(202) 857-3800. Parties should file
comments with the Secretary, FCC, 1819
M Street, NW,, Washington, D.C, 20554,
For further information contact Sandra
Eskin, Common Carrier Bureau, at (202}
632-9342.

William J. Tricarico,

Secretary. Federal Communications
Commission.

|FR Dogc. 85-11008 Filed 5-3-85; 8:45 am|
BILLING CODE 6712-01-M
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Proposed Rules

Federal Register
Vol. 50, No. 87

Monday, May 8. 1985

This section ol the FEDERAL REGISTER
conlains notices to the public of the
proposed issuance of rules and
reqguiations. The purpose of these notices
5 10 give nterested persons an
opportunity 10 participate in the rule
making prior 1o the adoption of the final
rules,

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service
7 CFR Part 1207

Potato Research and Promotion Plan,
Proposed Amendment of Rules and
Regulations

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Propuosed rule.

SUMMARY: This nolice invites comments
on an amendment proposed by the
Patito Board to title the six subsidiary
officers vice presidents. This change
would bring the rules and regulations
into conformance with the Bylaws as
revised in March 1985,
DATE: Comments due by June 5, 1985.
ADDRESSES: Comments should be sent
to: Docket Clerk, F&V, AMS, Room
2089-S, L1.S. Department of Agriculture,
Washington, D.C. 20250, Two copies of
ull writlen materinl shall be submitted,
and they will be made available for
public inspection at the office of the
Docket Clerk during regular business
hours,
FOR FURTHER INFORMATION CONTACT:
Kurt |. Kimmel, Vegetalile Branch, F&V,
AMS, USDA, Wushington, D.C, 20250
(202} 447-20036.
SUPPLEMENTARY INFORMATION: This
proposed rule has been reviewed under
Secretary’s Memorandum 1512-1 and
Executive Order 12291 and has been
designated & "nonmajor” nile. Pursuant
to reguirements sel forth in the
Regulatory Fiexibility Act (RFA),
Willlam T. Manley, Deputy
Administrator. Marketing Programs,
Agricultural Marketing Service, has
certified that this action will not have a
significant economic impact on a
substantial number of small entities.
The Potato Board is the administrative
agency estiablished by the Potato
Research and Promotion Plan (7 CFR
Part 1207). The Plan is effective under
the Potato Research and Promotion Act
(7. U.S.C. 2611-2627).

At its public annual meeting at
Denver, Colorado, on March 14-16, 1985,
the Potito Board nmended its Bylaws to
specify thal the Executive Committee of
the Potato Board shall be composed of
the President and six Vice Presidents,
one of whom shall also serve as the
Secretary and the Treasurer. Previously
the Executive Committee has been
composed of the President, four Vice
Presidents, 4 Secretary and a Treasurer.
This proposed rule would amend the
Rules and Regulations to conform with
the recently changed Bylaws.

List of Subjects in 7 CFR Part 1207

Adverlising, Agricultural research,
Potatoes.

PART 1207—POTATO RESEARCH AND
PROMOTION

1. The authority citation for Part 1207
would be revised toread as follows:

Authority: Title HI of Puly L. 91-670; 84
Stat. 2041; 7 U1.S.C. 2611-2627, as amended.

2. Section 1207,507 (37 FR 17379, 42 FR
55879, 44 FR 25621) is hereby proposed
to be further amended by revising
paragraph {a) as follows:

§1207.507 Administrative Committee,

(a) The Board shall annually select
from among its membe's an
Administrative Committee consisting of
not more than 25 members. Selection
shall be made In such manner as the
Board may prescribe: Except that such
committée shall include the President,
and six Vice Presidents, one of whom
shall also serve as the Secretary and
Treasurer of the Board.

Datod: April 28, 1985,
D.S. Karyloski
Aating Directern, Fruit and Vegetable Division,
Agricoltusral Murketing Service.
[FR Doc. 85-10766 Filed 5~3-85: 8:45 am]
BILLING CODE 3410-02-M

Commodity Credit Corporation

7 CFR Part 1423
[Amdt. 3)

Standards for Approval of Dry and
Cold Storage Warehouses for
Processed Agricultural Commodities,
Extracted Honey and Bulk Oils

AGeNCY: Commodity Credit Corporalion,
USDA.

ACTION: Proposed rule.

SUMMARY: This rule proposes to amend
the regulations found at 7 CFR 1423.1 o/
seq. relating to the Commodity Credit
Corporation (CCC) Standards for
Approval of Dry and Cold Storage
Warehouses for Processed Agricultura)
Commodities, Extracted Honey, and
Bulk Oils. The propesed rule would: (1)
Permit a parent gompany to submit a
financial statemént for a wholly-owned
subsidiary: (2) permit warehousemen 10
submil financial statements on forms
other than on Form WA-52; (3) revise
the refesrences to CCC regulations
governing suspension and debarment;
(4) require that a warehouseman leasing
warehouse space must hive a lease
agreement which can be renewed and
which provides for 4 minimum of 120
days cancellation notice: [5) permit CCC
to accept an irrevocable letter of credit
on forms other than Form CCC-33A; (6)
delete the use of a Certificate of
Competency issued by the Small
Business Administration for a
warehouseman who is deficient in net
worth; (7) delete certain references to
the withdrawal of approval of
warehouses by CCC;: and (8) muke
certain other miscellaneous changes.

DATES: Comments must be received on
or before July 5, 1985 in order ta be
assured of consideration.

ADDRESS: Inlerested persons are invited
to send written comments to Paul W,
King, Director, Warehouse Division,
United States Department of
Agriculture, Agricullural Stabilization
and Conservation Service, P.O. Box
2415, Washington, D.C, 20013; {202) 447-
4018 or 447-7433.

FOR FURTHER INFORMATION CONTACT:
Barry W. Klein, 202-447-7911,
Warehouse Division, U.S. Department of
Agriculture, Agricultural Stabilization
and Conservation Service, P.O, Box
2415, Washington, D.C. 20013,

SUPPLEMENTARY INFORMATION: This
proposed rule has been reviewed under
USDA procedures established in
accordance with Departmental
Regulation 1512-1 and Executive Order
12291 and has been classified "not
major.” It has been determined that the
provistons of this proposed rule will not
resull in: (1) An annual effect on the
economy of $100 million or more; (2) a
major increase in costs or prices for
consumers, individuals industries,
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federal, State, ar local governments, or
seographic regions: or (3) significant
wverse effects on competition,
employment investment productivity,
innovation, or the ability of United
Siates-based enterprises to compete
with foreign-based enterprises in
domestic or export markets.

It has been determined by an
environmental evaluation that this
action will have no significant impact on
the quality of the- human environment,
health, and safety. Therefore, neither an
Environmental Assessment nor an
Environmental Impact Statement is
needed.

It has been determined that the
Regulatory Flexibility Act is not
applicable to this proposed rule since
the Commodity Credit Corporation is
no! required' by 5 U.S.C. 553 or any other
provision of law to publish a notice of
rulemaking with respect to the subject
matter of this rule.

This program/activity is not subject to
the provisions: of Executive Order 12372
which requires intergovernmental
consultation with State and local
officials. See the Notice related to 7 CFR
Part 3015, Subpart V, published at 48 FR
29115 (June 24, 1983).

The Commodity Credit Corporation
(CCC) Charter Act (15 US.C. 714)
provides authority for CCC to conduct a
number of operations to stabilize,
support, and protect farm income and
prices, CCC is authorized to carry out
such activities as making price support
available with respect to various
agricultural commaodities, removing and
disposing of surplus agricultural
commodities; exporting or aiding in the
exportation of agricultural commodities,
and procuring agricultural commodities
f-:r sile both in the domestic market and
abroad.

Seclion:4(h) of the CCC Charter Act
provides that the Corporation shall not
acquire real property in order to provide
storage facilities for agricultural
commaodities, unless CCC determines
thit private facilities for the storage of
such commuodities are inadequate.
Further, Section 5 of the CCC Charter
Act provides that, in carrying out the
Corporation’s purchasing and selling
operations, and in the warehousing,
transporting, processing. or handling of
agricultural commodities, CCC is
directed lo use, to the maximum extent
practicable, the usual and customary
channels, facilities, and arrangements of
lrade and commerce.

Accordingly, CCC has set forth
standards of approval which must be
met by warehousemen before CCC will
enter into storage agreements with such,
warehousemen for the storage of

agricultural commodities which are
owned by CCC or which are serving as
collateral for price support loans made
available by CCC. .

CCC proposes to amend the following
regulations which govern the Standards
for Approval of Dry and Cold Storage
Warehouses for Processed Agricultural
Commodities, Extracted Honey, and
Bulk Oils (7 CFR 1423.1 et seq. ) in the
manner described below.

Section 1423.1(d)(2) of the regulations
currently requires warehousemen to
submit financial statements on Form
TW-51 and permits a chain of
warehouses owned and operated by a
single business entity to submit only one
financial statement. That form has been
revised and is now form WA-51.
Several warehousemen have
complained that their independently
prepared financial statements should
satisfy CCC needs and they should not
be required to incur the added expense
and paperwork burden of submitting
financial information on the CCC’s form.
Also, several warehousemen whose
warehouse facilities are wholly-owned
and operated by a parent company have
requested that the financial statement
which is prepared for the parent
company and which includes the
combined financial position of the
parent company and all subsidiaries be
accepted by CCC. These warehousemen
believe that to prepare a separate
financial statement! for each subsidary
warehouse is very costly and
unnecessary. This proposed rule would
permit warehousemen to submit
financial statements to CCC on forms
other than the WA-51 with the approval
of the Director, Kansas City Commodity
Office (KCCO), or the Director's
designee. In addition, this proposed rule
provides that a financial statement from
the parent company may be accepted by
CCC in lieu of individual statements
from each wholly-owned subsidary if
approved by the Director, KCCO, or the
Director's designee.

Sectin 1423.2(c) of the regulations
currently provides that, in meeting the
standards of approval, the
warehouseman, officials and each of the
supervisory employees of the
warehouseman in charge of the

warehouse must not be either suspended

or debarred under CCC’s suspension
and debarment regulations, 7 CFR Part
1407. The Board of Directors of the
Corporation has adopted, with limited
reservations, the regulations
implemented by the Department of
Agriculture with respect to the
suspension and debarment of
individuals and firms contracting with
CCC. The provisions of § 1423.2(c) have
been revised to merely reference the

CCC suspension and debarment
regulations. A conforming amendment
has also been made in § 1423.6(c)(2).

Section 1423:2(d)(2) of the regulations
currently provides that the warehouse
must be under the control of the:
contracting warehouseman at all times.
In order to better protect the interests of
CCC, this proposed rule would also
require that all warehousemen seeking
approval for storage from CCC who do
not own a warehouse must submit a.
copy of a written lease agreement to
CCC. The lease agreement must
establish that the warehouseman has
control of the leased warehouse for
which CCC approval is sought for a
sufficient length of time to make it
feasible for CCC to use the warehouse
for storage. The lease agreement must
also provide that the lessor cannot
cancel the lease without giving a
minimum of 120-days notice. The
purpose for requiring a 120 day notice
provision in leases is to coincide with
the provisions of the CCC storage
contracts which permit the termination
of a storage contract based upon 120
days notice.

Section 1423.3(e} of the regulations
currently provides that CCC may accept
an irrevocable letter of credit in liew of
the required amount of bond coverage if
the issuing bank is a commercial bank
insured by the Federal Deposit
Insurance Corporation and the letter of
credit is submitted to CCC en Form
CCC-33A, "Irrevocable Letter of
Credit". Several Banks have objected to
the use of Form CCC-33A and would
prefer to use their own letter of credit
form, This proposed rule would permit
commercial banks to issue letters of
credit on forms other than Form CCC-
33A, provided that such forms are
approved by the Director, KCCO, or the
Direetor's designee.

Section 1323.5(b) of the regulations
currently provides that a Certificate of
Competency issued by the Small
Business Administration (SBA} for a
warehonseman will be accepted by CCC
for the purpose of establishing
conformance by the warehouseman with
certain of the Standards for Approval
and the warehouseman will not be
required to furnish bond coverage for
any deficiency in net worth. The SBA
has been reluctant to issue a Certificate
of Competency to warchousemen since
there is no guarantee that CCC-owned
commodities will be stored with a
warehouseman who has been issued a
certificate. In fact, there have been no
processed commodities warehousemen
approved with a Certificate of
Competency in the recent past.
Accordingly, it has been concluded that
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the provisions of § 1423.5(b), which
reference the use use of a Certificate of
Competency, are not needed and this
proposed rule would delete that section
accordingly.

Section 1423.6 of the present
regulations sets forth the procedures
under which CCC approves or
disapproves a warehouse for the
purpose of storing processed
commodities owned by CCC. These
regulations also provide for the
administrative appeal procedures which
may be utilized by a warehouseman
whose warehouse was not approved by
CCC. In addition, § 1423.8 sets forth the
procedures and requirements involving
the withdrawal of approval of 4
warehouse by CCC as a result of the
failure of the warehouse to continue
meeting the standards for approval or
for the foilure of the warehouseman to
perform the contractual obligations
specified in the CCC storage agreement.
This proposed rule would delete any
references in §1423.6 to the withdrawal
of approval of warehouses by CCC since
it is felt that these regulations should
only relate to the approval, rather than
the disapproval, of warehouses by CCC.
The terms and conditions with respect
to the continuing obligations of the
warghouseman to meet the standards of
approval and storage commitments will
be sel forth in the Storage Contract for
Processed Commodities entered into
between the warehouseman and CCC.

Section 1423.6(c)(1) has aiso been
revised to provide that any request by a
warchouseman for reconsideration of a
determination by CCC that the
warchouseman has failed to meet the
Stendards for Approval must be in
writing. Previously, such a request for
reconsideration could be made orally to
the Director, KCCO, as well as in
writing.

In addition to the foregoing,

§ 1423.1(b) of the regulations has been
amended to correct the mailing address
for the Kansas City Commodity Office
and the table of contents has been
revised and a new § 1423.8 has been
added to include control numbers
assigned by the Office of Management
and Budgetl (OMB) in accordance with
the information collection requirements
of the Paperwork Reduction Act.

List of Subjects in 7 CFR Part 1423

Agricultural commodities, Honey,
Qilseeds, Reporting and recordkeeping
requirements, Security bonds,
warehouses.

Proposed Rule

PART 1423—|AMENDED]

Accordingly, it is proposed that the
regulations at 7 CFR Part 1423 be
amended as follows:

1. The table of contents to Subpart-
Standards for Approval of Dry and Cold
Storage Warehouses for Processed
Agricultural Commaodities, Extracted
Honey, and Bulk Oils is amended by
adding an entry for § 1423.8 o read as
follows:

Sec
1423.8  OMB Control numbers assigned
pursuant to Paperwork Reduction Act.

2. The authority citation to 7 CFR Part
1423, Subpart-Standards for Approval of
Dry and Cold Storage Warehouses for
Processed Commodities, Extracted
Honey, and Bulk Oils, is revised to read
as follows:

Authority: Secs. 4 and 5, 82 Stal. 1070, as
amended, (15 U.S.C. 714b and c).

3. In §1432.1, paragraphs (b) and
(d)(2) are revised to read as follows:

§1423.1 General statement and
administration,

(b} Copies of the CCC storage
agreement and forms required for
oblaining approval under this subpart
may be obtained from the Kansas City
Commodity Office, U.S. Department of
Agriculture, P.O. Box 205, Kansas City,
Missouri 64141 (hereinafter referred to
as the "KCCQO"),

(d, .o

(2) A current financial statement on
Form WA-51, “Financial Statement”,
supported by such supplemental
schedules as CCC may requests.
Financial statements may be submitted
on forms other than Form TW-51 with
approval of the Director, KCCO, or the
Director's designee. Financial
slatements shall show the financial
condition of the warehouseman as of a
date no earlier than ninety (90) days
prior to the date of the warechouseman’s
application, or such other date as CCC
may prescribe. Additional financial
statements shall be furnished annually
and al such other times a8 CCC may
require. CCC also may require that
financial statements prepared by the
warehouseman or by a public
accountant be examined by an
independent certified public accountant
In accordance with generally accepied
auditing standards. Only one financial
statement is required for a chain of
warehouses owned or operated by a
single business entity. If approved by

the Director. KCCO, or the Director's
designee, the financial statement of »
parent company, which includes the
financial position of a wholly-owned
subsidiary, may be used to meet the
CCC standards for approval for the
wholly-owned subsidiary.

4. In §1423.2, paragraphs (¢)(2) and
(d)(2) are revised to read as follows:

§1423.2 Basic standard:

(c)* * *

(2) Be neither suspended nor debarred
under applicable CCC suspension and
debarment regulations.

(d) a4

(2) Be under the control of the
contracting warehouseman at all times
If & warehouse is leased by the
warehouseman, a copy of the written
lease agreement must be furnished to
CCC at the time the warehouseman
applies for approval under this subpart
The lease agreement must be renewal)le
and must provide that the lessor cannot
cancel the agreement without giving !
least 120 day notice to the
warchouseman. All leases are subject 1o
approval by the CCC Contracting
Officer.

5. In § 1423.3, paragraph (e) is revised
to read as follows:

§1423.3 Bonding requirements for net
worth.

(e} An irrevocable letter of credit may
be accepted by CCC in lieu of the
required amount of bond coverage
provided that the issuing bank is a
commercial bank insured by the Federul
Deposit Insurance Corporation, Such
standby letter of credit shall be on Form
CCC-3A, “Irrevocable Lelter of Credit"
or on such other form as may be
specifically approved by the Director,
KCCO, or the Director’s designee.

§ 14235 [Amended]

6. Section 1423.5 is amended by
removing paragraph (b) and by
redesignating paragraph (c) as
paragraph (b).

7. Section 1423.6 is revised to read os
follows:

§ 14238 Approval of warechouse, requesis
for reconsideration,

(#) CCC will approve a warehouse if if
determines that the warehouse meels
the standards set forth in this subpaor!
CCC will send @ notice of approval to
the warehouseman. Approval under this
subpart. however, does not relieve the
warehouseman of the responsibility fos
performing the warehouseman's
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obligations-under any agreement with
CCC or any other agency of the United
States.

(b) Except as otherwise provided in
this subpart:

(1) CCC will not approve the
warehouse if CEC determines that the
warchouse does not meet the standards
set forth in this subpart; and

(2} CCC will send any notice of
rejection of approval to the
warchouseman. The notice will state the
cause(s) for such action. Unless the
warchouseman or any officials or
supervisory employees of the
wurehouseman are suspended or
debarred, CCC will approve the
warehouse if the warehouseman
establishes that the causes for CCC's
rejection of approval have been
remedied.

(c) If rejection of approval by CCC is
due to the warehouseman's failure to
mee! the standards set forth:

(1) In § 1423.2; other than the standard
set forth in paragraph (c)(2) thereof, the
warchouseman may, at any time after
receiving notice of such action, request
reconsideration of the action and
present ta the Director, KCCO, in
writing, information in support of such
request. The Director shall consider
such information in making a
determination and notify the
warchouseman in writing of such
determination. The warehouseman may,
if dissatisfied with the Direstor’s
determination, ebtain a review of the
determination and an informal hearing
thereon by filing an appeal with the
Deputy Administrator, Commaodity
Operations, Agricultural Stabilization
and Conservation Service (hereinafter
referred to as "ASCS"). The time of
filing appeals, forms for requesting an
appeal, nature of the informal hearing,
determination and reopening of the
hearing shall be as prescribed in the
ASCS regulations governing appeals, 7
CFR Part 7860. When appealing under
such regulations, the warehouseman
shu!ll be considered as a “participant’;
ANc

(2) In § 1423.2(c)(2). the
warehouseman'’s administrative: appeal
rights withs respect to suspension and
debarment shall be in accordance with
applicable CCC regulations. After
expiration of a period of suspension or
debarment, a warehouseman may, at
any time, apply for approval under this
.\uhpurl,

8. Section 1423.8 is added to read as
bllows:

§1423.8 OMB control numbers assigned

pursuant to Paperwork Reduction Act.
The information collection

requirements contained in this

regulation (7 CFR Part 1423) have been
approved by the Office of Management
and Budge! under the pravisions of 44
U.S.C. Chapter 35 and have been
assigned OMB Numbers 0560-0052,
05600044, 05600064, 0560-0065, 0660
0034, and 0560-0041.

Signed at Washington, D.C., on May 1,
1985,
Everett Rank,
Executive Vice President, Commodity Credit
Corporation.
[FR Doc: 85-10839 Filed 5-3-85% 8:46 am|
BILLING CODE 3410-09-M

Food Safety and Inspection Service
9 CFR Part 327
[Docket No. 84-016P]

Withdrawal of Three Countries From
the List of Those Eligible To Import
Meat Products into the United States

AGENCY: Food Safety and Inspection
Service, USDA.

ACTION: Proposed rule.

SUMMARY: This document propoeses to
withdraw the countries of Bulgaria,
Colombia, and kuxembourg from the list
of countries eligible to have their cattle;
sheep, swine, and goat products
imported into the United States under

the Federal Meat Inspection Act (FMIA).

To be eligible to have its meat products
imported into the United States, the
FMIA requires that the meat inspection
sysiem of the exporting country assure
compliance with requirements that are
“al least equal to” the requirements of
the FMIA and regulations thereunder as
applied to official establishments in the
United States. The countries of Bulgaria,
Colombia, and Luxembourg have
indicated in wrilten responses, or lack
of respense, to two Food Safety and
Inspection Service (FSIS) cables, that
they do not wish to remain eligible to
have their products imported into the
United States. In addition, these
countries have no certified plants, and
have not exported meat products to the
United States in several years.
Therefore, FSIS is propasing to
withdraw Bulgaria, Colombia, and
Luxembourg from the list of countries
eligible to have their meat products
imported into the United States.

oATE: Comments must be received on or
before July 5, 1985.

ADDRESS: Wrilten comments to:
Regulations Office, Attn: Annie Johnson,
FSIS Hearing Clerk, Room 2637, South
Agriculture Building, Food Safety and
Inspection Service, U.S. Department of
Agriculture, Washington, D.C. 20250

(See aiso "Comments’ under
SUPPLEMENTARY lmmm.).

FOR FURTHER INFORMATION CONTACT:
Dr. William Havlik, Acting Directar,
Foreign Programs Division, Infernational
Programs, Food Safety and Inspection
Service, U.S. Department of Agriculture,
Washington, DC 20250, (202) 447-7610.

SUPPLEMENTARY INFORMATION:

Executive Order 12291

The Administrator has determined in
accordance with Executive Order 12291
that this proposed rule is not a "major
rule.” It will not result in an annual
effect on the economy of $100 million er
more. There will be no major increase in
costs or prices for consumers, individusl
industries, Federal, State or local
government agencies, or geographic
regions; and it will not have a significant
effect on competition, employment,
investment, productivity, innovation, oo
on the ability of United States-based
enterprises to.compete with foreign-
based enterprises in domestic or export
markets. The proposal would only
formally delist three countries that have
not exported meat products to the
United States for several years,

Effect on Small Entities

The Administrator has delermined
that this proposed rule would not have &
significant economic impact on &
substantial number of small entities as
defined by the Regulatory Flexibility
Act, Pub. L. 96-354 because there are no
domestic importers of meat products
from these countries.

Comments

Interested persons are invited to
submit written comments concerning
this proposal. Written comments should
be sent in duplicate to the Regulations
Office. Please include the docket
number which appears in the heading of
this document. All comments submitted
in response 1o this proposal will be
made available for public viewing in the
Regulations Office between 9:00 a.m.
and 4:00 p.m., Monday through Friday.

Background

Pursuant to the Federal Meat
Inspection Act (21 U.S.C. 601 ef seq.), the
Secretary of Agriculture is responsible
for administering the programs which
are designed to ensure that meat
products distributed to consumers are
wholesome; not adulterated, and
properly marked. labeled, and packaged.
The Secretary has delegated to the
Administrator of the Food Safety and
Inspection Service the authority to issue
regulations and implement apprepriate
procedures to ensure compliance with
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the requirements of the FMIA. The
regulations addressing imported meat
products are in 9 CFR Part 327. In these
regulations, the Administrator has
established procedures by which foreign
countries desiring to import meat or
meat food products into the United
States may become eligible to do so.

Part 327 of the Federal meat
inspection regulations requires that
foreign countries maintain their meat
inspection programs at a level “at least
equal to” the requirements of the FMIA
and regulations thereunder as applied to
official establishments in the United
States if they wish to obtain and/or
retain their eligibility to import meat
products in the United States.
Maintenance of eligibility depends on
results of periodic reviews of the foreign
meat inspection system by an FSIS
representative and submission of
information and documentation so that
the Administrator can determine their
eligibility status.

The Administrator has authority to
withdraw the eligibility of a foreign
country to import meat products into the
United States under § 327.2(a)(4) (9 CFR
327 .2(a)(4)).

" * * Whenever it shall be detormined by the
Administrator that the system of meat
Inspection malntained by such foreign
country does not assure compliance with
requirements at least equal to all the
inspection, building construction standards,
and other requirements of the Act and the
regulations in this subchapter as applied to
the official estublishments in the United
States; * * *

Recent changes in domestic meat
inspection requirements, including
provisions contained in the 1981 Farm
Bill, which amended Section 20 of the
FMIA (21 U.S.C. 620) dealing with
imports, prompted FSIS to require
demonstrated compliance in certain
technical areas 1o maintain country
eligibility. Special evaluations of
country performance resulted in the
February 1984 withdrawal of six
countries actively exporting to the
United States from the list of eligible
countries because of their inability to
comply with United States requirements,
Since that time, three of the six
countries have corrected their
deficiencies and have regained their
eligibility.

This eligibility evaluation was
subsequently exended to eligible foreign
countries that had not exported meat
products to the United States in several
years and had no certified plants. In
March 1984, telegrams were sent to 11
such countries including Bulgaria,
Colombia, and Luxembourg, requesting
that they inform FSIS of their interest in
remaining on the list of eligible countries

and of their plans for complying with all
United States requirements. These
countries would have to provide
assurance and verification that all
provisions contained in the 1981 Farm
Bill, amending Section 20 of the FMIA,
including detailed technical procedures
for residue testing, would be met. The
telegrams stated that “a no response”
would be considered a desire to be
removed from the eligible list, Two of
the 11 countries—Bulgaria and
Colombia—failed to respond to that
telegram. A third, Luxembourg,
indicated its desire to remain on the list;
the Agency then requested preparation
of supporting documents and data
necessary to remain eligible.

In June 1984, telegrams were sent to
Bulgaria and Colombia notifying them
that since FSIS had not received a reply,
the Agency presumed no interest on
their part in remaining on the list. On
June 28, 1984, Colombia cabled its desire
to be removed. On October 10, 1985,
Luxembourg cabled its desire to be
removed. Since no response has been
received from Bulgaria, FSIS has
determined that Bulgaria has no interest
in remaining on the list.

Therefore, pursuant to §327.2 of the
regulations (9 CFR 327.2), the
Administrator is proposing to withdraw
Bulgaria, Colombia, and Luxembourg
from the list of countries eligible to have
their cattle, sheep, swine. and goat
products imported into the United
States.

If. at a future date, Bulgaria, Colombia
or Luxembourg desire to be placed on
the list of eligible countries and the
Administrator of FSIS is satisfied that
the meat inspection officials of that
country have provided verification that
their system meets &ll the provisions of
the FMIA and regulations thereunder,
that country may again be added to the
list of countries eligible to have their
meat products imported into the United
States.

List of Subjects in 8 CFR Part 327
Imported products, Meat inspection.

PART 327—{AMENDED|

Accordingly, § 327.2, paragraph [b) of
the Federal meat inspection regulations
would be amended as set farth below:

1. The authority citation for Part 327
continues to read as follows:

Authority: 34 Stat. 1260, 79 Stat. 903, as
amended, 81 Stat, 584, 84 Stal, 91, 438: 21
U.S.C. 71 et seq.. 801 of s0q,, 33 US.C. 1254,

§327.2 [Amended]

2. Section 327.2(b) of the Federal meat
inspection regulations (9 CFR 327.2(b))
would be amended by removing the

following countries from the list of
countries eligible for importation of
products of cattle, sheep, swine, and
goats into the United States: Bulgaria,
Colombia, Luxembourg.

Done at Washington, D.C., on April 30
1985,
Donald L. Houston,
Admimistraton Food Sefety.and Inspection
Service.
[FR Doc. 85-10938 Filed 5-3-85; 8:45 am|
BILLING CODE 3410-DM-M

FEDERAL HOME LOAN BANK BOARD
12 CFR Part 564
[No. 85-286b]

Settiement of Insurance;
Reconsideration Procedures

Dated: April 17, 1085,

AGENCY: Federal Home Loan Bank
Board.

ACTION: Proposed rule.

summAaRy: The Federal Home Loan Bank
Board ("Board”), as operating head of
the Federal Savings and Loan Insurance
Caorporation ("FSLIC" or “Corporation”)
is proposing for comment an amendment
to the regulations of the FSLIC
concerning the settlement of insurance
on accounts in insured institutions in
defaull, in order to further clarify and
increase the efficiency of procedures
previously adopted by the Board
whereby the holder of such an account
may obtain agency reconsideration of 4
determinaltion that all or a portion of
such an account is uninsured.

DATE: Commenis must be received by
June 5, 1985,

ADDRESS: Send comments to Director
Information Services Section, Office of
the Secretariat, Federal Home Loan
Bank Board, 1700 G Streat. NW.,
Washington, D.C. 20552. Comments will
be available for inspection at this
address.

FOR FURTHER INFORMATION CONTACT:
Sandra L. Richardson, Attorney, Office
of General Counsel (202-377-6432), or
Mary A. Creedon, Director, Insurance
Division, Office of the FSLIC (202-377-
6620), Federal Home Loan Bank Board
1700 G. Street, NW, Washington, D.C.
20552,

SUPPLEMENTARY INFORMATION: Section
405(b) of the National Housing Act
directs the Corporation, in the event of 8
default by an institution the accounts of
which are insured by the FSLIC
(“insured institution"), to make paymen!
of insurance on accounts and permits
the Corporation to require the filing of
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zoofs of claims prior o paying
ssurance. 12 U.S.C. 1728(b)(1982).
Section 564.1 of the Regulations of the
;SLIC (“Insurance Regulations')
grovides that, in the event of a default
by an insured institution, the
Corporation shall determine from the
books and records of the institution or
otherwise the insured members of the
astitution and the amount of each
msured member's account(s), and shall
give cach insured member notice of the
time and place of payment of insurance
on accounts. 12 CFR 564.1(a)(1984). The
Board, as operating head of the FSLIC,
has delegated on a case-by-case basis
the authority to settle and pay
insurance, in accordance with section
405 of the National Housing Act and its
implementing regulations, to the
Director, Deputy Director, an Associate
Director, or the Director of the Insurance
Division, Office of the FSLIC,

Section 405(b) of the National Housing
Act neither precludes reconsideration
by the agency of such insurance
determinations nor provides a formal
mechanism for such consideration. An
increase in the number of inquiries by
accountholders as to the availability of
administrative review of insurance
determinations, however, prompted the
Board to adopt formal reconsideration
procedures by amending § 564.1 of its
insurance regulations to provide a two-
step process to be followed by the
FSLIC and accountholders regarding
determinations on the extent of
insurance on accounts. See 49 FR 36632
[Sept. 19, 1984) (to be codified at 12 CFR
564.1(d}),

Paragraph (d) of § 564.1 currently
delegates authority to the Director or
Acting Director of the Insurance
Division, Office of the FSLIC (“Director
of the Insurance Division"™), to notify
accountholders in an insured institution
in default of the time and place of the
FSLIC's payment of insurance on
accounts, and to make initial
determinations regarding the extent of
insurance coverage of such accounts in
accordance with the principles for
determining insurance coverage set forth
in Part 564 of the Insurance Regulations.
Ihe determination by the Director of the
Insurance Division must specify the
bases upon which the determination
wits made and must be provided 1o the
accountholder in writing. An
dccountholder who disagrees with the
determination by the Director of the
Insurance Division may request
reconsideration of that determinalion by
the Director or Acting Director of the
Office of the FSLIC ("Director™).
Pirsuant to the present rule, the Director
will reconsider only those

determinations as ta which a request for
reconsideration is substantial, i.e. isin
writing, seasonably filed, sets forth an
issue of law or fact which was not
addressed, or in the Direclor’s opinion
was not adequately addressed, in the
prior determination, and is consistent
with one of the regulatory bases set
forth in Part 564 for entitlement to
insurance. The Director’s determination
regarding the substantiality of a request
for reconsideration, as well as the
Director’s determination of the extent of
FSLIC insurance in those cases in which
the request for reconsideration is found
to be substantial, must be provided to
the accountholder in writing. In the
event, however, thal the Director
determines that a request for
reconsideration presents a significant
issue of agency policy, that issue will be
referred to the Board for decision.

The reconsideration procedures have
been in effect for approximately seven
months and a number of accountholders
have availed themselves of this further
administrative remedy accorded to
accountholders who receive initial
determinations from the FSLIC that all
or a portion of their accounts in an
insured institution which is in default is
uninsured. It has, however. recently
been brought to the Board's attention
that considerable confusion on the part
of accountholders has been and
continues to be associated with these
reconsideration procedures regarding
their purpose, intent and practical
application and their effect upon the
initial determination procedures
previously employed by the Corporation
in reaching insurance determinations.
This confusion has significantly
decreased the efficiency of the
reconsideration process and has
highlighted administrative difficulties in
the reconsideration procedures which
previously had not been contemplated.

For these reasons, the Board is
proposing to amend § 564.1(d) in order
to further clarify and streamline the
reconsideration procedures, the
procedures regarding initial
determinations, and the Board's intent
regarding the interrelationship between
these two steps in the insurance claims
determinations process. The
amendments which the Board proposes
to make to § 564.1(d) are described
below. Comments with respect to these
proposed amendments and suggestions
regarding other procedures which would
achieve the Board's goal of providing a
formal administrative avenue for review
of initial determinations. without unduly
burdening or delaying the insurance
claims delerminations process, are
requested.

Description of the Proposed Rule

The amendments proposed to
§ 564.1(d) can be organized for purposes
of discussion into essentially three
categories. First, the proposal
incorporates clarifying changes which
further delineate the role of initial
determinations and determinations on
reconsideration in the insurance claims
process and accountholders’ rights and
obligations with respect to each step.

" More specifically, the proposed

amendments would clarify the Board's
intent that determinations on
reconsiderations of initial
determinations, and nol initial
determinations constitute final agency
action on insurance claims, that filing a
request for reconsideration is a
necessary step in seeking administrative
review of an initial determination that
an account is not fully insured, and tha!
failure 1o file such a request regarding a
negative initial determination would be
deemed lo be a waiver of objections to
such initial determination and an
acceptance of its terms. The proposed
amendments also expressly include
procedures that would codify the
Director's present practice regarding
amending and supplementing requests
for reconsideration by accountholders,
and the ability of the Directors of FSLIC
to request and the accountholder to
submit additional information in
connection with such a request or
amendment thereof.

Second, the proposed amendments
would delete the present procedures set
forth in § 564.1(d)(3) regarding
determinations with respect to the
substantiality of requests for
reconsideration. The Board has
discovered that these procedures have
been the source of confusion among
accountholders, difficult to implement
and effectuate and have resulted in an
inefficient use of staff resources. For this
reason, the Board is proposing more
streamlined procedures whereby
requests for reconsideration of an initial
determination may be granted or denied
in writing by the Director of the FSLIC
after his review of a request without the
issuance of a lengthy substantiality
determination. Instead, in the event that
the Director of the FSLIC denies a
request for reconsideration, the initial
determination issued by the Director of
the Insurance Division would become
final and the accountholder could
pursue whatever judicial remedies might
be available to it. Conversely, in the
event the Director of the FSLIC grants a
reques! for reconsideration, the Director
would consider the merits of the
insurance claims set forth in the request
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and would issue a determination on
reconsideration, which would constitute
final agency action on the claim. The
Board believes that this proposed
procedure would provide
accountholders with the same level of
administrative review of initial
determinations as is currently available,
and would, at the same time, increase
the efficient use of staff resources and
the more speedy resolution of claims.

Third, after its experience with the
reconsideration procedures during the
last seven months, the Board is
proposing to amend § 564.1(d) to revise
and further clarify the time limits
applicable to procedures associated
with requests for reconsideration. Thus,
the proposed rule would change the
present requirement that requests for
reconsideration must be filed within 60
days of the receipt of an initial
determination to within 60 days of the
issuance of such a determination, i.e.,
the date indicated on the letter or
memorandum constituting the initial
determination so that the FSLIC may
readily ascertain the date on which the
period for filing such a request expires.
The proposed rule would also extend
the period for the Director’s issuance of
a determination on reconsideration from
90 days to 180 days. This proposed
change is due to the larger than
expected volume of requests for
reconsideration and the limited
available resources to process and
review such requests.

Finally, the Board is proposing a
conforming change to §564.1(d)(1) which
would grant the Director of FSLIC the
same authority to delegate authority to
make determinations to a designee as
was previously granted to the Director
of the Insurance Division in the current
rule.

Initial Regulatory Flexibility Analysis

Pursuant to section 3 of the Regulatory
Flexibility Act, Pub. L. No. 96-354, 94
Stat: 1164 (1980), the Board is providing
the following regulatory flexibility
analysis:

1. Reasans, objectives, and legal basis
underlying the proposed rule. These
elements are incorporated above in
SUPPLEMENTARY INFORMATION regarding
the proposal.

2. Small entities to which the
proposed rule would apply. The
proposed rule would apply to all holders
of accounts in institutions that are
insured by the FSLIC.

3. Impact of the proposed rule on
small institutions. The proposed rule
would clarify procedures pertaining to
agency reconsideration of initial
determinations regarding the extent of
insurance of accounts in insured

institutions without regard to their asset
size.

4. Overlapping or conflicting federal
rules. There are no known federal rules
that duplicate, overlap, or conflict with
the proposal.

5. Alternatives to the proposed rule.
The provisions of the proposed
regulation are based upon the Board's
experiences to date with the present
procedures for requests for
reconsideration and the perceived need
for clarification and elaboration of such
procedures. The Board is not aware of
any alternatives to the proposed rule
that would better satisfy the Board's
objectives discussed above in
SUPPLEMENTARY INFORMATION but
has solicited comments regarding any
such alternatives.

The Board has determined to provide
less than a 80-day comment period
because (1) it is in the interests of
accountholders for prompt action to be
taken by the Board to clarify the subject
regulation, and (2) the amendment
relates to internal agency procedures
regarding the settlement of FSLIC
insurance claims.

List of Subjects in 12 CFR Part 564

Savings and loan associations.

Accordingly, the Federal Home Loan
Bank Board hereby proposes to amend
Part 564, Subchapter D, Chapter V of
Title 12 of the Code of Federal
Regulations, as set forth below.

SUBCHAPTER D—FEDERAL SAVINGS AND
LOAN INSURANCE CORPORATION

PART 564—SETTLEMENT OF
INSURANCE

1. The authority for 12 CFR Part 564
would continue to read:

Authority: Sec. 308, Pub. L. 96-221; secs.
401, 402, 403, 405, 48 Stat. 1255, 1256, 1257,
1259, as amended; 12 US.C. 1724, 1725, 1726,
1728; Reorg. Plan No, 3 of 1947, 12 FR 4081. 3
CFR, 194348 Comp., p. 1071.

2. Amend paragraph (d) of § 564.1 as
follows: Amend paragraph (1) by
inserting “initial" between the words
“make” and “determinations™ in the first
sentence, irserting “or his or her
designee” between “{"Director”)” and
“is", and "made" between
“determinations” and “by". in the
second sentence, and removing the third
sentence in its entirety: amend
paragraph (2) by substituting “/nitial

- determination” for “Determination by

the Director of the Insurance Division™
in the heading, inserting “initial"
between the words “such” and
“determination” in the first sentence,
and removing the last sentence and
substituting the following sentence

therefor: “'Failure of the accountholder
to file with the Director a request for
reconsideration pursuant to paragraph
(d)(3) of this section shall be deemed 10
constitute acceptance of the initial
determination by the accountholder,”:
revise paragraphs (3) and (4) as set forth
below: and add new paragraphs (5) and
(6) as set forth below:

§564.1 Settlement of insurance upon
default.

(d) Processing of insurance claims.
(3) Request for reconsideration—{i)
Time for filing. Within 60 days after
issuance of an inital determination by
the Director of the Insurance Division
that all or a portion of an
accountholder’s account is uninsured,
such accountholder may obtain
reconsideration of the initial
determination by filing with the Director
a written reques! for reconsideration.

(i) Content of request. Any request for
reconsideration must include:

(a) A statement of the facts on which
the claim for insurance is based;

(b) A statement of the basis for the
initial delermination to which the
accountholder objects and the alleged
error in such determination, including
citations to applicable statutes and
regulations;

(¢) Copies of the accountholder's
records, maintained in good faith and in
the ordinary course of business, which
supporl the accountholder's claim for
insurance;

(d) A separate identification and
statement of all facts and matters relicd
upon by the accountholder seeking
reconsideration which were not
previously provided to the Director of
the Insurance Division, together with all
records maintained in good faith and in
the ordinary course of business which
support the accountholder's claim for
insurance, in the event that
reconsideration is sought based on
matters not available for consideration
by the Director of the Insurance Division
at the time of the issuance of the initial
determination.

(iii) Procedures for review of request
(@) Within 30 days of the date of the
Director’s receipt of a request for
reconsideration, the Director may
request in wriling that the accountholder
submit additional facts and records in
support of its requesl, If additiona!
information is requested by the Director,
the accountholder shall have 30 days
from the date of issuance of such written
request to provide such additional
information. Failure by the
accountholder to provide such
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idditional information may. as
stermined solely by the Director, result
a denial of the accountholder’s request
that the initial determination be
weonsidered.

(b) Within 60 days from the date of
the Director's receipt of a request for
reconsideration, the accountholder may
amend or supplement the reques! in
writing. In the event that the
asccountholder does amend or
supplement the request, the provisions
of paragraph (d)(3)(iii){a) of this section
with respect to requests for additional
information and responses to such
requests shall apply with equal force to
any such amendment or supplement to a
request.

{¢) Within 60 days from the last day
on which an accountholder may either
amend or supplement the request
pursuant to paragraph (d)(3){iii)(b) of
this section or submit additional
information to the Director pursuant to
paragraphs (d)(3)(iii) (@) and (5),
whichever is later in time, the Director
shall in writing either grant or deny the
accountholder’s request that the initial
determination be reconsidered. In the
event that the Director fails to grant or
deny the accountholder's request within
such 60-day period, the request shall be
deemed to be denied for purposes of
paragraph (d)(5) of this section.

(iv) Failure to file request results in
waiver—{a) Complete waiver. If an
accountholder does not file a request for
reconsideration within the time
permitted under this section, any
objection to the initial determination by
the accountholder is waived.

(b) Partial waiver. If an accountholder
does not object to a part of an initial
determination in its request for
reconsideration within the time
permitted under this section, any
objection by the accountholder to that
part of the initial determiantion is
waived.

(4) Determination on reconsideration.
(i) Within 180 days from the date of the
Director’s issuance of a grant of a
request for reconsideration under
paragraph (d)(3)(iii)(¢). the Director shall
issue a decision regarding the merits of
the accountholder's claim for insurance
set forth in the request for
reconsideration, determining the extent
of the accountholder's insurance
pursuant to the rules of this Part.

(i) The determination by the Director
on reconsideration shall be provided to
the accountholder in writing, stating the
reason(s) for the determination, and
shall constitute final agency action
regarding the accountholder's claim for
nsurance.

(iif) If the Director determines that the
accountholder is entitled to the amount

of insurance claimed or a portion
thereof, upon payment of such insurance
the accountholder shall promptly
surrender to the Corporation the
certificate of claim in liquidation
provided in connection with the initial
determination. In the event that the
Director determines that the
accountholder is only entitled to a
portion of the amount of insurance
claimed, upon the accountholder’s
surrender of such certificate a new
certificate of claim in liguidation will be
provided which reflects the revised
amoun! of the uninsured account.

(iv) Failure by the Director to issue a
determination on reconsideration of the
accountholder's claim for insurance
within the 180-day period provided for
under this paragraph (d)(4) shall be
deemed to be a denial of such claim for
purposes of paragraph (d)(5) of this
section.

(5} Judicial review. (i) For purposes of
secking judicial review of actions taken
pursuant to this section, only the
following actions shall constitute final
agency action regarding an
accountholder’s claim for insurance:

(a) Any determination on
reconsideration issued by the Director
pursuant to paragraph (d)(4) of this
section;

(b) Any initial determination made by
the Director of the Insurance Division
pursuant o paragraph (d)(2) of this
section which was the subject of a
request for reconsideration filed with
the Director by the accountholder, if
such request has been denied by the
Director pursuant to paragraph
(d)(3){iii}(¢) of this section.

(ii) Initial determinations made by the
Director of the Insurance Division
pursuant to paragraphs (d)(2) of this
section which are not the subject of
requests for reconsideration filed with
the Director pursuant to paragraph (d)(3)
shall in no event be considered to
constitule final agency action regarding
an accountholder’s claim for insurance
for purpose of seeking judicial review of
such determinations.

(iii) Failure by an accountholder to file
a request for reconsideration with
regard to an initial determination to
which it objects shall constitute a failure
by the accountholder to exhaust its
available administrative remedies and,
due to such failure;, any objections to the
initial determination shall be deemed to
be waived in accordance with
paragraph (d)(3)(iv) of this section and
such initial determination shall be
deemed to have been accepted by the
accountholder pursuant to paragraph
{d)(2) of this section.

(6) The Corporation shall make
available to the public copies of the

Director’s determinations on
reconsideration of insurance claims.

By the Federal Home Loan Bank Board.
Jelf Sconyers,
Secrelary.
[FR Doc. 8510820 Filed 5-3-85; 845 am|
BILLING CODE 6720-01-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39
[Docket No. 85-ANE-15]

Airworthiness Directives; Garrett TFE
731-2, -3, -3A, -3AR, -3B, -3BR, and
- 3R Turbofan Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This notice proposes to adopt
an airworthiness directive (AD) that
would require an inspection of the rear
mount weld attachments to the engine
interstage turbine duct, or require
modification, or require a replacement
of these rear mounts on Garrett TFE731-
2,3, -3A, -3AR, =3B, -3BR, and -3R
turbofan engines. The proposed AD is
needed to detect and remove from
service, ducts with engine mount
clevises which were improperly welded
during manufacture. Separation of the
engine rear mount on certain aircraft
may result in an unsafe engine
installation.

DATE: Comments must be received on or
before July 16, 1985.

ADDRESSES: Comments on the proposal
may be mailed in duplicate to: Office of
the Regional Counsel, Attn: Docket No.
85-ANE-15, FAA, New England Region,
12 New England Executive Park,
Burlington, Massachusetts 01803,
delivered in duplicate to the above
address, to Room 311.

Comments delivered must be marked:
Docket No. B5-ANE-15.

Comments may be inspected at Room
311 between the hours of 8:00 a.m. and
4:30 p.m. Monday through Friday, except
Federal holidays.

The applicable service documents
may be obtained from: Garrett Turbine
Engine Company, Post Office Box 5217,
Phoenix, Arizona 85010,

A copy of each of the applicable
service documents is contained in the
Rules Docket, Federal Aviation
Administration, New England Region
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Room 311, 12 New England Executive
Park, Burlington, Massachusetts 01803.
FOR FURTHER INFORMATION CONTACT:
Mr. Bill Moring, Aerospace Engineer,
Propulsion Section, ANM-174W, FAA
Northwes! Mountain Region, Western
Aircraft Certification Office, Post Office
Box 92007, Worldway Postal Center, Los
Angeles, California 90009; telephone
(213) 536-6382.
SUPPLEMENTARY INFORMATION:
Interested persons are invited to
participate in the making of the
proposed rule by submitting such
wrilten data, views, or arguments as
they may desire. Communications
should identify the regulatory docket
number and be submitted in duplicate to
the address specified above. All
communications received on or before
the closing date for comments will be
considered by the Director before taking
action on the proposed rule. The
proposal contained in this may be
changed in the light of comments
received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. Al comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket, at the address given
above, for examination by interested
persons. A report summarizing each
FAA-public contact, concerned with the
substance of the proposed AD, will be
filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipl of their comments
submitted in response to this notice
mus! submit a sell-addressed, stamped
post card on which the following
statement is made: "Comments to
Docket Number 85-ANE-15". The post
card will be date/time stamped and
returned to the commenter.

There have been three reports of
failures of the Garrett TFE731 rear
engine mount. Two failures were found
with the engine installed on the aircraft
and the other was found during routine
inspection at @ maintenance shop. One
duct which failed on an installed engine
had been X-ray inspected. These
failures resulted from fatigue cracking of
the electron beam weld attaching the
rear mount clevis to the turbine
interstage turbine duct (hereinafter
referred to simply as the duct). These
weld attachments cracked due to lack of
weld penetration during the original
manufacture of the ducts. Weld
peneltration can be determined by
proper X-ray inspection.

A review by the manufacturer of
previous X-ray inspeclions on the ducts

accomplished during the manufacturing
process and during field inspections
conducted in compliance with a
previously issued AD 81-24-08,
Amendment 39-4248, made effective
January 6, 1882, has revealed that
specifically identified ducts require
either replacement or another X-ray
inspection. The manufacturer has issued
a service bulletin (SB) which identifies
the serial number {S/N) of all ducts
which have failed to pass X-ray
inspection or require another X-ray
inspection. This bulletin provides
instructions to X-ray inspect the welds
of applicable ducts at any one of several
qualified inspection facilities 1o assure
adquate weld penetration. The
remainder of the ducts are required to
be replaced.

There are, however, provisions to
allow these ducts to continue in service.
The manufacturer is making available
an aft mount auxiliary brackel which,
when installed, is capable of supporting
all engine mount loads currently
approved for the exisling rear mount,
This auxiliary bracket requires a longer
rear engine mount bolt which is a new
aircraft part. Therefore, each type
aircraft will require an FAA approved
aircraft SB to complete the installation.

Since this condition is likely to exist
or occur on other engines of the same
type design. the proposed Al would
require an inspection, repair or
modification, if necessary, of the rear
engine mount weld joints on certain
Garrett TFE731-2, -3, ~3A, -3AR, -3B,
-3BR, and -3R engines.

Conclusion

The FAA has determined that this
proposed regulation involves 1.630
engines. The approximate cost per
engine would be $10 for 1,460 engines
and $3,000 for the remaining 170 engines.
These engines are used in highly
sophisticated multi-engine jet aircraft
such as the Falcon 50, Lear Jet 55, and
Citation HL Aircraft of this class are
generally operated by major business
corporations rather than “small entities”
as that term is used under the criteria of
the Regulatory Flexibility Act. For this
reason, the FAA believes it highly
improbable that a substantial number of
small entities would be significantly
affected by the proposed rule. Therefore,
I certify that this action (1) is not a
“"major rule” under Executive Order
12291; {2) is not a significant rule under
DOT Regulatory Policies and Procedures
(44 FR 11034; February 26, 1979): (3) does
not warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal: and (4) if promulgated, will

not have a significant economic impact
on a substantial number of small entitics
under the criteria of the Regulutory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Engines, Air transportation, Aircraft,
Aviation safety, Incorporation by
reference.

The Proposed Amendment
PART 38—{AMENDED]

Accordingly, the FAA proposes o
amend § 39.13 of Part 39 of the Federal
Aviation Regulations (14 CFR 39.13) by
adding the following new AD:

Garrett Turbine Engine Company (formerly
the AiResearch Manufacturing Company
of Arizona): Applies to all Model TFE? 3
-2, -3, -3A. ~3AR, -3B, -3BR. und -3R
turbofan engines installed i airoraft
certified in all categaries equipped with
turbine intorstage transition ducts: Pan
Nos. 3072318-3, 3071486-7. -8, -9, and
~10, 3072726-1, and -2 identified by
individuul S/N [hereinafter referred 1o us
duct(s)),

Compliance is required prior to the
accumulation of 1.150 hours time in service
from the effective date of this AD. unless
already accomplished.

To prevent separation of the engine rear
mount from the duct accomplish the
following:

{#) Determine by visual inspection whether
or not the turbine interstage transition duc!
S/N is included in the lists of ducts identificd
in Table 1 or Table 2 in Paragraph 2.A of
Garrelt SB TFE731-72-3509, dsted March 7
1085, hereinafter referred to as Bulletin ~3300
Engine visual inspection o assure that the
duct serfal number is not on Table 1 or Table
2 in Paragraph 2.A of Bulletin 3309
constitutes terminating action far this AD.

Note.~~The ducts listed in Table 1 have
had X-ray inspection snd subsequent review
of the X-rays indicate that the rear mounts
have inadequate weld penetration. The ducts
listed in Table 2 meqaire additional X-ray
inspection to determine the adequacy of the
rear mount weld penetristion

[b) For all engines which contain ducts
listed in Table 2 in Paragraph 2.A of Bulletin-
3309, the duct either most be X-ray inspected
in accordance with Paragraph [d) or must be
in compliunce with () of this AD, before the
engine msy be returmed (o service.

(¢} For alt engines which contain ducts
listed in Tuble 2 in Paragraph 2Z.A of Bulletin-
3308 which have nat been X-ray inspected in
accordance with Paragraph (d) of this AD
and all engines which contitin duots listed in
Table 1.in Pavagraph 2.A of Bulletin-3309, the
duct mus! be ropliuced with & servicoable
duet or modified by installing an aft mount
auxiliary bracket in sccordance with
Paragraph [¢) of this AD, before the engine
miy be returned o service.
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() For ducts not replaced or modified per
puragraph (o} or () of this AD, perform
adiographic {X-rav) weld inspection of the
dectron beam attschment of all three engine
wur mount clevises on the duct in

ceordunce with instructions provided in

parugraph 2.C of Bulletin-3309.

(1) If X-ray inspections of all three engine
moun! clevises are acceplable, reidentify
duct with identifier code of X-ray facility and
by wdding *=3308" following the duct part
pember in accordance with instructions
provided in Paragraph 2.C of Bulletin-3309.

Note.—X-ray inspections of the engine
mount clevises sccomplished in accortlance
with Paragraph 2.0 of Carrett SB TFE731-72-

15 dated April 23, 1981, or Revision 1,
lated September 16, 1981, or Revision 2,
dated February 1, 1982, or Revision 3 of this
bulletin, dated June 29, 1962, and done in
womplisnce with AD No. 81-24-08,
Amendment 39-4348, made effective Junuary
6 1062, hereinafter referred to as Bulletin-
159, are not alternative inspections which
provide an equivalent level of safety to this
D

[2) I the X-ray inspection of the three
ergine mount clevises reveals an
unsutisfuctory weld penelration al a position
which is not used to mount the engine to the
wrcraft, the mount is to be destroyed by
culting through the unsatisfactory clevis
mounting bolt holes, and the duct
reidentified. The bolt hole cut-through must
be done in sccordance with Paragraph 2.F(1)
of Bulletin=3159, The ducts are to be
reidentified by electrochemically etching a
rew part number thereon [0.0004 inch
maximum depth) as follows:

Parl Ne. 3072318~3 is reidentified as Part No.

760702,

Part No, 3071486-7 is reidentified as Part No.

MI7T1486-15.

FPart No, 3071486-8 is reidentified as Part No.

HIT1486-16.

Part No, 3071486-8 is reidentified as Port No.

7148617,

Part No. 3071486-10 is reidentified as Part No,

W71485-18.

Part No, 3072726-1 is reidentified as Part No.

W 6070-3.

Part No. 3072726-2 is reidentified as Part No.

30760704,

(3} If the X-ruy inspection of the three
engine mount clevises reveals an

nsitisfuctory weld penstration 4t a position
which is used to mount the engine to the
irerafl, the duct must either be rejected or
modified by incorporating an aft mount
wniliary bracket in accordance with
Parsgraph [e) of this AD. All unsatisfactory
tngine mount elevises not used to mount the
cigine are to have those unsatisfactory clevis
mounting bolt holes cut through in

‘ccordance with Paragraph 2.F.(1) of
Bulletin-3159. Reldentify ducts in accordance
with Puragraph (e) of this AD if an aft mount
suxiliary bracket is incorporated.

(e} Modify ducts identified in Paragraph (c)
or [d){3) of this AD, by installing an aft mount
auniliary bracket at the mount clevis position
which is to be used to mount the engine 1o the
drcralt in accordance with Paragraph 2.8, of
Garrett SB TFE731-72-3170. Revision 2, duted
March 2, 1988,

The aft mount auxiliary bracke! requires u
longer rear engine mount bolt which is 4 new
aircraft part, Therefore, each type aircrafl
will require an FAA approved SB to complete
the installation. If an approved aircraft SB is
not availuble for the particular installation
required, the aft mount auxiliary bracke! may
not be used.

Ducts which are modified by incorporating
this aft mount suxiliary bracket may not have
the bracket removed und be returned to
service unless the radiographic (X-ray)
inspection of all three engine mount clevises

in accordance with Paragraph (d)
AUXILIARY
Brackot locaton
Ot part No m oy | New part No
from the wan

D071486-77-8/-9/-10 | Lot —q 3073362-1
3071486-7/-8/-9/10 | V00 ] 3072062-2
B071456-7/-87-9/-10 | Right., 3073362-3
0723182 Loft . . 1 30733624
2072316-3 Bop.. i | 3073362-5
30723182 Rght... .| 3073962-6
0T1406-7/-87-9/-10 | LeRand right | 3073362-9
3072318-3 do . 3073962-13
3072726-1 Leh . . { 3073362-15
3072726-1 TOP- et ] 3023362416
0727261 gt 307336217
2072726-2 Left. 07362-18
3072726-2 TOP- i ] 3073382-19
3072728-2 Rght A 3073362-20
30727261 Left and nght 3073362-23
072728-2 il i OTIICD-ZY

{f) Ducts with an engine moun! clevis found
to have improper weld penetration or which
have had any clevis cut through in
accordance with Paragraph 2.F. of Bulletin-
3159 may be returned to the engine
manufacturer for repair in accordance with
Paragraph 2.B(2) of Bulletin-3309. The duct
may be returned to servige when it is
determined to be serviceable.

Airoraft may be ferried in accordance with
the provisions of Federal Aviation
Regulations 21,197 and 21.199 to a base where
the AD can be accomplished.

Upon request. an equivalent means of
compliance with the requirements of this AD
may be approved by the Manager. Western
Aircraft Certification Office, Post Office Box
02007, Worldway Postal Center, Los Angeles,
California 90009,

The FAA will request the permission of the
Federal Register 10 incorporate by reference
the manufacturer’s SBs identified and
described in this document.

(Secs. 313(a), 601, and 603, Federal Aviation
Act of 1958, as amended (49 U.S.C. 1354(a).
1421, and 1423); 49 U.S.C. 108(g) [Revised.
Pub. L. 97-449. Junuary 12, 1983); 14 CFR
11.85)

Issued in Burlinglon, Massachusetts, on
April 26, 1985,

Robert E. Whittington,

Director. New England Region.

[FR Doc, 85-10898 Filed 5-3-85; 8:45 am|
BILLING CODE 4910-13-M

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Parts 210, 231, and 241

| Release Nos, 33-6577; 34-21973; 35-23670;
IC-14481; File No. 87-18-85]
Technical Amendments

AGENCY: Securities and Exchange
Commission.

ACTION: Proposed rule.

summaRy: The Commission is proposing
for comment a revision to Rule 3A-02 or
Regulation S-X under the Securities Act
of 1833 and the Securities Exchange Act
of 1934. The proposed technical
amendment would clarify that the rule is
subject to the overriding consideration
of accounting for the substance of the
particular relationship.

DATE: Comments must be received on or
before June 29, 1985.

ADDRESS: Five copies of comments
should be submitted to John Wheeler,
Secretary, Securities and Exchange
Commission, 450 Fifth Street NW.,
Washington, D.C. 20549. Comment
letters should refer to File No. S7-18-85.
All comments received will be available
for public inspection and copying in the
Commission's Public Reference Room,
450 Fifth Street NW., Washington, D.C,
205649.

FOR FURTHER INFORMATION CONTACT:
Dorothy Walker, Office of the Chief
Accountant (202-272-2130), or Howard
Hodges, Division of Corporation
Finance, (202-272-2553), Securities and
Exchange Commission, 450 Fifth Street
NW., Washington, D.C. 20549.

SUPPLEMENTARY INFORMATION: The
Securities and Exchange Commission is
proposing for comment a technical
amendment to Rule 3A-02 of Regulation
S-K, its regulation relating to the form
and conten! of and requirements for
financidl statements, under the
Securities Act of 1933 (the "Securities
Act”) [15 U.S.C. 77a et seq. (1976 and
Supp. 1V 1980)] and the Securities
Exchange Act of 1934 (the “Exchange
Act") {15 U.S.C. 78a el seq. (1976 and
Supp. IV 1980)].

I. Background and Introduction

Accounting Research Bulletin (“ARB")
No. 51, paragraph 1, provides that “there
is a presumption that consolidated
statements are more meaningful than
separate statements and that they are
necessary for a fair presentation when
one of the enterprises in the group
directly or indirectly has a controlling
financial interest in the other
enterprises.” While the usual condition
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for a controlling financial interest is
ownership of 2 majority voting interest,
the power 1o control may be evidenced
in other ways, depending on particular
facts and circumstances.

Rule 3A-02 of Regulation S-X, while
stating that the registrant shall follow a
consolidation policy which clearly
exhibits the financial position and
results of operations of the registrant
and its subsidiaries, also states that a
registrant “shall not consolidate any
subsidiary which is not majority
owned.” That rule was written at a time
when the Commission was attempting to
prevent registrants who did not, in
substance, control a “subsidiary” from
consolidating that entity and thereby
filing financial statements which did not
cledrly exhibit the financial position and
results of operations of the registrant
and its subsidiaries.

Notwithstanding releases® which have
indicated the Commission’s view that
the requirement to “clearly exhibit the
financial position and results operations
of the registrants and its subsidiaries” is
the overriding requirement in this rule,
some registrants have cited this rule as
prohibiting the consolidation of a
controlled entity that is, in substance &
subsidiary of the registrant.

Therefore, the Commission has
determined to consider an amendment
of the rule and to use this opportunity to
state once again that, as in all
accounting determinations, the
substance of the transaction, as opposed
to its form, must be considered in
preparing financial statements.?

Il. Synopsis

The new proposed first paragraph of
the rule would incorporate the guidance
in ARB No. 51 that the general
presumption is that consolidated
financial statements are more
meaningful than separate statements
and that they are usually necessary for a
[air presentation when one enterprise
directly or indirectly has a controlling
financial interest in another enterprise.

The sentence that states that a
registrant shall not consolidate any
subsidiary which is not majority owned
would be amended to indicate that the
determination of majority ownership

' In the motier of Atlgntic Reseorch, Securitles
Exchange Act Release No, 4657 (Dacember 6. 1063
In the Mattor of Loventhol & Horwath, Securithes
Exchunge Act Release No. 13978 {September 21,
W?7) SEC v. Digitog, Inc, ond Ronald Moyer
Litigation Release No, 10448 (Joly 5, 1984} and, /i
the Matter of Coopers & Lybrond and M. Bryve
Cuhen, CPA, Securities Exchange Act Relrase No
21520 (November 27, 1984.)

"This action by the Commission is not intended
to change in any subntantive way the current
consolidution requirements of generally sccepted
sucounting principles,

requires a careful analysis of the facts
and circumstances of relationships
among entities, and that the registrant’s
accounting policies should be clearly
explained in the statement as to
principles of consolidation or
combination followed as required by
Rule 3A-03. The title of Rule 3A-02
would be changed in order to more
clearly reflect the contentis of the rule to
read "Consolidated and Combined
Financial Statements of the Registrant
and its Subsidiaries and Affiliates,”
rather than “Consolidated Financial
Statements of the Registrant and
Subsidiaries.” The rest of the rule would
be reordered and renumbered, and some
additional guidance would be
incorporated, but the substance of the
Commission’s position would remain
unchanged.

The Commission believes that the rule
as amended would be consistent with
generally accepted accounting principles
("GAAP") which emphasize substance
over form. No rule can cover all sets of
circumstances, particularly in a rapidly
changing economic environment. The
proposed amendments will continue to
require the use of judgment in
determining whether to consclidute or
combine subsidiaries and other
controlled entities; and the Commission
will continue to expect registrants and
their independent accountants lo
consider substance over form to
determine appropriate consolidation
policy. ;

1L Paperwork Reduction Act Status

The release proposes a technical
amendment to Regulation S-X, but the
amendment is not material for purposes
of the Paperwork Reduction Act because
it does not significantly affect the
information reporting burden.

IV. Regulatory Flexibility Act
Certification

John S. R. Shad, Chairman of the
Commission, has certified that the
proposed amendment will not have a
significant economic impact on any
entity subject to its provisions, and
therefore, will not have a significant
economic impact on a substantial
number of small entities. The reason for
this certification is that the proposed
asmendments are consistent with GAAP
and would merely codify present
interpretations, and therefore, it is
anticipated that the effects of the
amendment will niot be significant for
any class of registrants because the
compliance burden is not being changed.

V. Request for Comment

The Commission invites written
comments on the proposed amendment.

Pursuant to section 23(a)(2) of the
Securities Exchange Act, the
Commission has considered the impag
of these proposals on competition andjj
is not aware at this time of any burden
that such proposals, if adopted, would
impose on compelition. However, the
Commission specifically invites
comments as to whether the proposed
amendments would have an adverse
effect on competition. Commenis on (his
inquiry will be considered by the
Commission in complying with its
responsibilities under the Act.

List of Subjects in 17 CFR Parts 210, 231
and 241

Accounting, Reporting requirements
Securities,

VL. Text of Proposals

In accordance with the foregoing, it is
proposed lo amend Title 17, Chapter II,
of the Code of Federal Regulations as
follows:

PART 210—FORM AND CONTENT OF
AND REQUIREMENTS FOR FINANCIAL
STATEMENTS, SECURITIES ACT OF
1933, SECURITIES EXCHANGE ACT OF
1934, PUBLIC UTILITY HOLDING
COMPANY ACT OF 1935, INVESTMENT
COMPANY ACT OF 1840, AND
ENERGY POLICY AND
CONSERVATION ACT OF 1975

Article 3A—Consolidated and Combined
Financial Statements (17 CFR Part 210)

1. The authority citation for Part 210
would continue to read as follows:

Authority: Secs. 6, 7. 8, 10, 12, 13, 15, 19. 23
48 Stal. 78, 79, as amended, 81, as amended
85, us amended, 892, as amended, 894, 895, us
amended, 901, as amended, secs. 5, 14, 20, 44
Stat, 812, 827, 833, secs. 8, 30, 31, 38, 53 Stal
803, 836, 838, 841; 15 U.S.C. 771, 778. 77h, 77|
773, 781, 78m, 780, 78w, 79¢, 79n, 791, B0a-4
80029, B0a-30, 80a~37.

2. By revising § 210.3A-02 to read as
follows:

§210.3A-02 Consolidated and combined
financial statements of the registrant and
its subsidiaries and atfiliates.

In deciding upon consalidation policy.
the registrant must consider what
financial presentation is most
meaningful in the circumstances and
should follow in the consolidated or
combined financial statements
principles of inclusion or exclusion
which will clearly exhibit the financial
position and results of operations of the
registrant. There is a presumption that
consolidated statements are more
meaningful than separate statements
and that they are usually necessary for @
fair presentation when one entity
directly or indirectly has a controlling
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financial interest in another entity.
Other particular facts and
drcumstances may require combined
financial statements, an equity method
of accounting, or valuation allowances
in order 1o achieve a fair presentation.
In any case, the disclosures required by
§ 210.3A-03 should clearly explain the
accounting policies followed by the
registrant in this area, including the
crcumstances involved in any departure
from the normal practice of
consolidating majority owned
subsidiaries and not consolidating
entities that are less than majority
owned. Among the factors that the
registrant should consider in
determining the most meaningful
presentation are the following:

(a) Majority ownership: Registrants
generglly shall consolidate subsidiaries
that are majority owned and generally
shall not consolidate entities that are
no! majority owned. The determination
of "majority ownership” requires a
careful analysis of the facts and
circumstances of a particular
relationship among entities. In rare
situations, consolidation of a majority
owned subsidiary may not result in a
fair presentation, because the registrant,
in substance, does not have a controlling
financial interest (for example, when the
subsidiary is in legal reorganization or
in bankruptey), or when control is likely
to be temporary, In other situations,
consolidation of an entity,
notwithstanding the lack of technical
majority ownership, is necessary to
present fairly the financial position and
results of operations of the registrant,
because of the existence of a parent-
subsidiary relationship by means of
control exercised other than through
record ownership of voting stock.

(b) Different fiscal periods:

Registrants generally shall not
consolidate any entity whose financial
slatements are as of a date or for
periods substantally different from
those of the registrant. Rather, the
earning or losses of such entities should
be reflected in the registrant’s financial
stulements on the equity method of
accounting, However:

(1) A difference in fiscal periods does
not of itself justify the exclusion of an
entity from consolidation. It ordinarily is
feasible for such entity to prepare, for
tonsolidation purposes, statements for a
period which corresponds with or
closely approches the fiscal year of the
registrant. Where the difference is not
more than 93 days, it is usually
ecceptable to use, for consolidation
purposes, such entity's statements for its
iiscal period. Such difference, when it
exists, should be disclosed as follows:

the closing date of the entity should be
expressly indicated, and the necessity
for the use of different closing daltes
should be briefly explained.
Furthermore, recognition should be
given by disclosure or otherwise to the
effect of intervening events which
materially affect the financial position
or results of operations.

(2) Notwithstanding the 93-day
provision specified in (b)(1) above, in
connection with the retroactive
combination of financial statements of
entities following a “pooling of
interests,"” the financial statements of
the constituents may be combined even
if their respective fiscal periods do not
end within 93 days, except that the
financial statements for the latest fiscal
year shall be recast to dates which do
not differ by more than 93 days, if
practicable, Disclosure shall be made of
the periods combined and of the sales or
revenues, net income before
extraordinary items and net income of
any interim periods excluded from or
included more than once in results of
operations as a result of such recasting.

(¢) Bank Holding Company Act:
Registrants shall not consolidate any
subsidiary or group of subsidiaries of a
registrant subject to the Bank Holding
Company Act of 1956 as amended as to
which (1) a decision requiring
divestiture has been made, or (2).there is
substantial likelihood that divestiture
will be necessary in order to comply
with provisions of the Bank Holding
Company Act.

(d) Foreign subsidiaries: Due
consideration shall be given to the
propriety of consolidating with domestic
corporations foreign subsidiaries which
are operated under political, economic
or currency restrictions. If consolidated,
disclosure should be made as to the
effecl, insofar as this can reasonably be
determined, of foreign exchange
restrictions upon the consolidated
financial position and operating results
of the registrant and its subsidiaries.

PART 231—INTERPRETIVE RELEASES
RELATING TO THE SECURITIES ACT
OF 1833 AND GENERAL RULES AND
REGULATIONS THEREUNDER

2. By amending Part 231 by adding this
release 1o the list of interpretive releases
set forth thereunder.

PART 241—INTERPRETIVE RELEASES
RELATING TO THE SECURITIES
EXCHANGE ACT OF 1934 AND
GENERAL RULES AND REGULATIONS
THEREUNDER

3. By amending Part 241 by adding this

release to the list of interpretive releases
set forth thereunder,
By the Commission.
Shirley E. Hollis.
Assistaal Secretary.
April 23, 1985,

Regulatory Flexibility Act Certification

1. John S. R, Shud, Chairman of the
Securities and Exchange Commission, herchy
certify, pursuant to 5 US.C. 605(b) that the
proposed amendment to Rule SA-02 of
Regulation $-X. contained in Securities Act
Reloase No. 33-6577 will not have a
significant economic impact on any entity
subject to its provisions and, therefore, will
oot have a significant economic impact on a
substantial number of small entities. The
reasan for this certification is that the
proposed amendments are consistent with
generally accepted sccounting principles and
would merely codify present interpretations,
and therefore, would not be significant for
any class of registrants because the
complisnce burden is not being changed,

john S.R. Shad.

April 23, 1985,

[FR Doc. 85-10780 Filed 5-3-85; 8:45 am|
BILLING CODE 8010-01-M

DEPARTMENTY OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Parts 701, 736, 740, 746, 750,
and 772

Surface Mining Coal Mining and
Reclamation Operations; Permanent
Regulatory Program; Application Fee
for Permit to Conduct Coal Mining and
Reclamation Operations; Application
Fee for Coal Exploration Permit; Fee '
for Mining Plan; Fee for
Mid-Term Review of Surface Coal
Mining and Reclamation Permit

AGENCY: Office of Surface Mining
Reclamation and Enforcement, Interior.

ACTION: Extension of Public Comment
Period.

summAany: The Office of Surface Mining
Reclamation and Enforcement (OSM) of
the U.S. Department of the Interior (the
Department) extends until June 3, 1985,
the public comment period on the rule it
proposed in the February 22, 1985
Federal Register (50 FR 7522). The
proposed rule would govern the
collection by OSM of application fees
for permits to conduct surface coal
mining and reclamation operations, and
for permits to conduct coal exploration,
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as well as fees for processing mining
plans and for mid-term review of surface
coal mining and reclamation permits.
Recipients of these services would be
required to reimburse OSM for the
actual cost incurred by the Department
in providing the service.

The rule would apply to applications
for mining on Indian lands, in Federal
Program States (Georgia, Idaho,
Massachusetts, Michigan, North
Carolina, Oregon. Rhode Island, South
Dakota, Tennessee and Washington),
and on Federal lands in States not
having State-Federal cooperative
agreements. The rule would also require
payment to the Department for costs the
Department incurs in reviewing and
approving mining plans.

DATES: OSM will accept written
comments on the proposed rule until 5
p.m. eastemn time on June 3, 1985,

ADDRESSES: Hand-deliver written
comments to the Office of Surface
Mining, Administrative Record, Room
5315, 1100 L Street, NW., Washington,
D.C:; or mall to the Office of Surface
Mining. Administrative Record, Room
5315L, 1951 Constitution Avenue, NW.,
Washington, D.C., 20240.

FOR FURTHER INFORMATION CONTACT:
Murray Newton, Chief, Branch of
Regulatory Programs, Office of Surface
Mining, U.S. Department of the Interior,
1951 Constitution Avenue, NW.,
Washington, D.C., 20240; Telephone:
202-343-5866 (Commercial or FTS).

SUPPLEMENTARY INFORMATION: OSM
proposed a rule in the February 22, 1985,
Federal Register which would govern
the collection by OSM of fees for certain
activities related to the processing of
permits and mining plans for surface
coal mining and reclamation operations
(50 FR 7522). Tha! notice announced a
public comment period on the proposed
rule closing May 3, 1985. In response to
a request for more time to submit public
comments on this rule, OSM is
extending the closing date of the public
comment period by 30 days. Comments
will now be accepted by the location
given above ("ADDRESSES") until 5
p.m. eastern time on June 3, 1985.

Dated: May 1, 1985,

Carl C. Close,

Acting Assistant Director, Program
Operations and Inspections.

[FR Doc. 85-11018 Filed 5-2-85; 3:06 pm|]
BILLING CODE 4310-05-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 52 and 81
[A-5-FRL-2828-5]

Indiana; Approval and Promulgation of
Implementation Plans; Designation of
Areas for Air Quality Planning
Purposes

AGENCY: Environmental Protection
Agency (USEPA).
ACTION: Proposed rule.

SUMMARY: The State of Indiana has
requested that USEPA change the Total
Suspended Particulates (TSP)
designation for a portion of Wayne
County, Indiana. Under the Clean Air
Act (Act), designations can be changed
if sufficient data are available to
warrant such a change. USEPA proposes
for Wayne County (1) to disapprove a
redesignation of Wayne Township from
unclassified lo attainment for TSP, and
(2) to approve the redesignation of
Webster, Center and Boston Townships
to full attainment for TSP,

In addition, the State of Indiana
submitted a request to revise the
Indiana State Implementation Plan (SIP)
for TSP for Richmond State Hospital.
USEPA is proposing to approve revised
emission limits for this facility.

DATE: Comments on this redesignation
and revision and on the proposed
USEPA action must be received by July
5, 1985,

ADDRESSES: Copies of the redesignation
request, technical support documents,
supporting air quality data, and the SIP
revision request are available at the
following addresses for review: (It is
recommended that you telephone Anne
E. Tenner, at (312) 886-6036, before
visiting the Region V office.)

U.S. Environmental Protection Agency,
Region V, Air and Radiation Branch
(SAR-26), 230 S. Dearborn Street,
Chicago, lllinois 60604

Indiana Air Pollution Control Division,
Indiana State Board of Health, 1330
West Michigan Street, Indianapolis,
Indiana 46208.

Comments on this proposed rule
should be addressed to: (Please submit
an original and three copies, if possible.)
Gary Gulezian, Chief, Regulatory
Analysis Section, Air and Radiation
Branch (5AR-26), U.S. Environmental
Protection Agency, Region V, 230 South
Dearborn Street, Chicago, 1llinois 60604,

FOR FURTHER INFORMATION CONTACT:
Anne E. Tenner, (312) 886-6036.

SUPPLEMENTARY INFORMATION: Under
Section 107(d) of the Act, the

Administrator of USEPA has
promulgated the NAAQS attainment
status for each area of every State. See
43 FR 8962 (March 3, 1978), These area
designations may be revised whenever
the data warrants. The primary TSP
NAAQS is violated when, in a year,
either; (1) the geometric mean value of
TSP concentrations exceeds 75
micrograms per cubic meter of air (75
pg/m?) (the annual primary standard),
or (2) the maximum 24-hour
concentration of TSP exceeds 260 po/m’
more than once (the 24-hour standard)
The secondary TSP is violated when, in
a year, the maximum 24-hour
concentration exceeds 150 pg/m® more
than once.

Wayne County Redesignation

The current designation for TSPin
Wayne County, Indiana is that the area
included within Boston, Center, Wayne,
and Webster Townships is designated
unclassifiable and the remainder of the
County is attainment as codified at 40
CFR 81.315 (1984) (November 2, 1981; 4§
FR 543401]. On September 11, 1884, the
State of Indiana requested USEPA to
revise the TSP designation for Webster,
Center, Wayne and Boston Townships
from unclassifiable to attainment. To
support.its request, the State of Indiana
submitted 8 consecutive quarters (July
1982-August 1984) of air quality data
from two sites in Richmond, which is
located in Wayne Township in eastern
Wayne County. No violations of the TSP
NAAQS were measured during this
period.

However, the State of Indiana
submitted air quality modeling analyses
which indicate that the two monitors are
not located in the area of poorest air
quality in Wayne Township, These
analyses project secondary
nonattainment for @ small area in the
north part of the City of Richmond in
Wayne Township, Therefore, without
further modeling or monitoring data to
support redesignation to attainment for
all of Wayne Township, the
redesignation of Wayne Township to
full attainment cannot be approved. The
available modeling and monitor data do
indicate that the TSP NAAQS are
attained in Webster, Center, and Bostan
Townships in Wayne County. The
technical data are discussed in more
detail in the technical support document
which is available at USEPA’s Region V
office.

Therefore, based on the available
technical support from the State, USEPA
proposes to disapprove the
redesignation of Wayne Township from
unclassified to attainment for TSP, bu!
to approve the redesignation of
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webster, Center, and Boston Townships
in Wayne County to full attainment for
15P. The remainder of the County would
pmain designated attainment.

gichmond State Hospital

On March 28, 1984, the State of
Indiana requested that Richmond State
Hospital, @ major TSP source in Wayne
County, be permitted to utilize its four
boilers simultaneously and increase its
TSP emission limil to 0,60 lbs/MMBTU,
The current federally approved SIP for
Richmond State Hospital allows
simultaneous operation of the four
boilers, but restricts each boiler to 4 0.35
Ib/MMBTU emission limit. USEPA
proposed to disapprove this SIP revision
on May 8. 1984, because the State had
nol submitted an air quality modeling
analysis, consistent with USEPA
reference modeling methodology,
demonstrating that the revision would
not cause or contribute to a violation of
the TSP standards. On September 11,
1984, the State submitted additional
information which supported the earlier
request to revise the SIP for Richmond
State Hospital,

In order for there to be an increase in
Richmond State Hospital's operations
and emigsions, the State must
demonstrate attainment and
maintenance of both the short term and
long term TSP NAAQS. The State
submitted both a Climatological
Dispersion Model {CDM) analysis 1o
estimate the annual TSP concentration
in Wayne County and two PTPLU mode!
runs ta illustrate the current and
proposed short term impact of the SIP
revision in the area surrounding
Richmond State Hospital.

The CDM model analysis submitted
by the State indicates (1) that the
proposed Richmond State Hospital's
emissions have an insignificant annual
impact in the area of Wayne County
Ihat modeling projects as a secondury
nonatlainment area and (2) that the
annual TSP standard will be altained
and maintained with the relaxation both
in the immediate vicinity of the Hospital
and elsewhere in the County.
~As to the short term TSP standards,
Ihese analyses depend on the previous
Stile requirements for the source. As
stated earlier, the Federal SIP permits
the simultaneous operation of all four
Richmond State Hospital boilers.
However, the previous State operating
permils restricted the operation of these
boilers to one boiler at a time, except in
the case of emergencies, If Richmond
State Hospital was complying with the
Slate’s requirements, then a true
issessmenl of the short term impact of
e proposed revision for Richmond
State Hospital's relative to previous TSP

levels in Wayne County must consider
the increase in TSP emissions from the
operation of one boiler at 0.35 (bs/
MMBTU versus four boilers at 0.6 |bs/
MMBTU. The PTPLU analysis submitted
by the State indicates that the maximum
24-hour impact of this emission increase
would be to increase TSP
concentrations by 9 mg/m?.

In addition, USEPA modeled
Richmond State Hospital's emission
increase using 3 vears of National
Weather Service meteorological data
and the MPTER model to obtain a more
refined estimate of the effect of this
relaxation on 24-hour concentrations.
The highest 24-hour concentration
predicted was 2.91 pg/m?, significantly
less than the 9 ug/m® worst case
estimate obtained from the screening
model PTPLU.

The available monitoring and
modeling data indicate that the small
increase in ambient TSP concentrations
resulting from the proposed changes for
Richmond State Hospital will not
threaten the 24-hour TSP NAAQS within
Wayne County and will not have a
significant impact within the area of
projected worst case air quality in the
Richmond area (about 3 km east of
Richmond State Hospital).
Consequently, USEPA proposes
approval of the revised emission limit as
a revision 1o the SIP,

Under 5 U.S.C. Section 605(b), the
Administrator has certified that
redesignations and SIP approvals do not
have a significant economic impact on a
substantial number of small entities (See
46 FR 8709).

The Office of Management and Budget
has exempted this rule from the
requirements of Section 3 of Executive
Order 12291,

Duted: March 29, 1985,
Valdas V. Adamkus,
Regional Administrator.
[FR Doc, 85-10910 Filed 5-3-85; 8:45 am|
BILLING CODE 6560-50-M

40 CFR Part 721
|OPTS-50525; FRL-2800-8|

Substituted Tetrafluoro Alkene and
Disubstituted Tetrafluoro Alkane;
Proposed Determination of Significant
New Uses

Correction

In FR Doc. 85-6706 beginning on page
11384 in the issue of Thursday, March
21, 1985, make the following correction:

§721.1015 [Corrected|

On page 11390, third column, in
§ 721.1015(b}f1)(iii). fourth line, insert
the word “this™ after the word “of".

BILLING CODE 1501-01-M

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 67
{Docket No. FEMA-6656]

Proposed Flood Elevation
Determinations

AGENCY: Federal Emergency
Management Agency.

ACTION: Proposed rule,

SUMMARY: Technical information or
comments are solicited on the proposed
base (100-year) flood elevations and
proposed modified base flood elevations
listed below for selected locations in the
nation. These base (100-year] flood
elevalions are the basis for the flood
plain management measures that the
community is required to either adopt or
show evidence of being already in effect
in order to Qualify or remain qualified
for participation in the National Flood
Insurance Program (NFIP).

DATES: The period for comment will be
ninety (90) days following the second
publication of the proposed rule in a
newspaper of local circulation in each
community.

ADDRESSES: See lable below.

FOR FURTHER INFORMATION CONTACT:
john L. Matticks, Acting Chief, Risk
Studies Divison, Federal Insurance
Administration, Federal Emergency
Management Agency, Washington. D.C.
20472, (202) 287-0700.

SUPPLEMENTARY INFORMATION: The
Federal Emergency Management
Agency gives notice of the proposed
determinations of base (100-year) flood
elevations and modified base flood
elevations for selected locations in the
nation, in accordance with Section 110
of the Flood Disaster Protection Act of
1973 (Pub. L. 83-234), 87 Stat. 980, which
added section 1363 to the National Flood
Insurance Act of 1968 (Title X1II of the
Housing and Urban Development Act of
1968 (Pub. L. 90-448)), 42 U.S.C. 4001~
4128, and 44 CFR 67.4(a).

These elevations. together with the
flood plain management measures
required by § 60.3 of the program
regulations, are the minimum that are
required. They should not be construed
to mean the community musl change
any existing ordinances that are more
stringent in their flood plain
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management requirements. The
community may at any time enact
stricter requirements on its own, or
pursuant to policies established by other
Federal, State, or regional entities. These
proposed elevations will also be used to
calculate the appropriate flood
insurance premium rates for new
buildings and their contents and for the
second layer of insurance on existing
buildings and their contents.

Pursuant to the provisions of 5 U.S.C.
605(b), the Administrator, to whom
authority has been delegated by the
Director, Federal Emergency
Management Agency. hereby certifies

that the proposed flood elevation
determinations, if promulgated, will not
have a significant economic impact on a
substantial number of small entities. A
flood elevation determination under
section 1363 forms the basis for new
local ordinances, which, if adopted by a
local community, will govern future
construction within the flood plain area.
The elevation determinations, however,
impose no restriction unless and until
the local community voluntarily adopts
flood plain ordinances in accord with
these elevations. Even if ordinances are
adopted in compliance with Federal
standards, the elevations prescribe how

PROPOSED MODIFIED BASE FLOOD ELEVATIONS

high to build in the flood plain and do
not proscribe development. Thus, this
action only forms the basis for future
local actions. It imposes no new
requirement; of itself it has no economic
impact.

List of Subjects in 44 CFR Part 67

Flood insurance, Flood plains.

The authority citation for Part 67 is
proposed to be revised to read as
follows:

Authority: 42 U.S.C. 4001 et seq.,
Reorganization Plan No. 3 of 1978, E.O. 12127,

The proposed modified base flood
elevations for selected locations are:

#Depth = feet aboe
Qround “Elevabon » feel
State City / town/ county Source of floodng Locason INGYD)
Emtng Modhed
Alabama. ... e Gty of Humeville, Madison | Hurtsville Spring Branch ... | About 12,350 feet downstream of Johnson Food . 575 2
County
mm«mm_~____..., 585 508
Just d of Drake A e et ———. ‘508 5%
Just up of G » Deve 807 "84
MMGWNF&-\M - 610 ‘60
Pinhook Croek Al confk wath hy Somgmmhw\ ‘610 "6
Crook.

Maps availatio for inspection at the Publc Works Depariment, P.O. Box 308, Huntsville, Alsbama
Send comments 10 Honomdle Joo W. Davie, Mayor, City of Huntsville, P.0. Box 308, Huntsvile, Alsbama 35804,

AIRONG et iretpemmrrs ....._...Ivmc'cy.vmcam.m ‘....[f‘ do Fver Im‘ Mbmmdvmmﬂ.l --:u[ 138
Maps avalable for inspecton at the Department of Development Services, 3 W g Street, Yuma, Arzona.
Sond comments o the Honorble Philp G Clark, 200 First Sueet, Yuma, Arzona 85354,
Arizona .. --_,_.____]Vuu County  (Unsncomporatad | Colorado River . E of A oam&xav‘-um_] n 1R
Maps avatable for in #t the D of Publc Works, 2703 Avenve 8, Yuma, Ardzona.
Send ¢ 10 the M Fobert W. Kennerly, P.O. Box 1112, Yuma, Arizona 85385
CANMND e sti | Al County (Unmncorporated | Asroyo De La Laguna .. ... ... . Ox odge of Highway 680 a2 2
Aroaa).
Azroyo Dol Vallp ... cssrnnid 100 S0t downmsteam from the centorine of lsabel “403 (4]
Avonue.
Bock Canal Pie Trestie Badge 9 ‘e 7
Ling N-3 Southern Pacifc FRade ] 7
San Fi Say Appn y 300 foot southwest of the ] 7
of Cabot Boulevard and Depot Road.
Ward Crook-Line 8|50 fest sast of Mo intarsection of New England 0 0
Vilage Orive and Huntwood Avenve.
Maps avalable for inspection at the Alameds County Fiood Control and Water Conservation District, 1221 Ogh Strect, Oakland, Cailornia.
Seng 10 the M John George, 1221 Oek Sweet, 536, Oakiand CaMormia 94612,
Calt “-“‘-MmMM Avalon Camyon.— Intersection of Creacont and Cataiing Averwes .. l 13 *
1 Pactc Ocesn Asong sy o Cataina A 13 5
Maps avalable for inspection st Gy Hall, Avalon, Calforna.
Send comments 10 the Honorable Githent Saidana, P.O. Box 707, Avalon, California 90704,
Cad NS Los Angeles Cousty (Unincompo- | Pacific Ocean .“.__,,,Aﬁ,»a_ummem from the ntersec- 4] "
raled Asean). ton of Mulhotland Hohway and Paciic Comst High-
way
ummuwummmwc«-ummmmmu-wmmm
-smmenmuno.mmsamumwmvw-vmummmnmz
Pacifc Ocean B y 600 foot west of the intersection of () ’

Beschcombor Avenue and Easter Steet

Cadormesoo oo { Mo Gay (Cay), San Lus
Otuspo County
Eastor Sweet Extondod

Maps avadadlo for inspection st the Departmant of Publc Works, 505 Harbor Stroot, Moo Bay, Casorna.
Send comments 10 e Honoratle Eugena Shefton, 585 Harbor Stroet, Moo Bay, Califormia 53442,

P ehiiverdhrires 300 foet downstroam shown ...

Santa Clara Fever of Harbor Bouke-
vard.
Santa Claca River Broakout ...

. 150 feot upsoam tommoutn .| ") </
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PROPOSED MODIFIED BASE FLOOD ELEVATIONS—Continued

Caty/ town/ county Saurce of ticoang

Maps avadable for sDechon

Pacdc Ocoan
City Mall, 300 West 3 Stroat, Oxnard, Calborna

Send comments 10 the Honorable Nao Takasugl, 300 West Frd Stroot, Ounand. Caldora 03030

walable for inspechon at

Santa Barbars Scmn
va-c«mw

xrnents 10 the Honocable Shela Lodge. P.O. Drawer P-P, Santa Bardara, Caldoeria 83102

Glenwood Spangs (Cily), Garfield
Coundy.

Roanng Fork Rreer

Coloraaso Faver

Theepmio Creck

Mached Crock

Along shoresne, &t Weat Filth Sireet extended (80 ] I

East Boach at mouth of Sycamore Crook

Street

|
Intersection of San Andies Sreet ang ucmhnrm]
intersaction of Palermo Drive and Amalts Way. ‘

)

the Department of Bukding and Zomng, 123% Crapata Street, Santa Bartara, Calilorna

Approximately 300 foot east ol tho nlorsection of
Mdand Avenve and Latson Court along Latson
Court.

350 foot south of the inforsection of US "«q’mlyb!
and Donegan Road

Approdmately 35 loet downsiroam from the center of |
Mdiand Avenue.

150 downstream of center of US. Interstate 70

Macs avadable lor inspechon al the Plannng Department, 806 Coopor Avenue. Glenwood Spriys. Colorado
Honorable Cart Schsesser, 800 Cooper Avenue, Clenwood Spnngs,. Colorado 81801

N

Mesa  County  (Uancomporaiod
Aroas)

230 fool upstream trom 1he cenler
of US. Mighway 6.

s vamtable for inspecton o the County Engneonng Depanmont, 1000 S 91 Siveet, Grand Junction, Calorado
J comments 10 the Honorable Richard C. Pond P.O. Box 897, Grand Junction, Colorado #1502

1m (City, Mmlao-cmn
County

Maps

avalable for Inspaction at

Serx

City Hall, 4400 S. Foderad Bowovaed, Englewood, Coloraco

-2

Upsioam edge of South Feceral Boulevard Crossing l

1 comments 10 the Honorable Roger Rowland, 4300 S. Federal Boulevard, Englowood, Colorado 80110

% avilable for impoction at

commants 1o the Monorable Joseph G Conway. S

Sussex County Atlantic Ocean and Little Assawa-

man Bay

County A

he Pianaing and Zoning Office, Sussex County Courthouse, Room 112, Geoegotown, Dolawiro,
wor. PO Box 407, Georgetown. Delaware 19947

Norin sido of State Route 54 approwimately 1,000
wost of the intersection of State Route 58 and State
Route 14.

South side of Stale Route 54 approximatoly 1,000

west of the intersection of State Route 58 and State
Route 14,

Macs avatatle for nspection at

Send comments 10 Monorblo E

Poormouse Creek .
Powers Creck

Sope Creek

Witeo Creek .

Timbed Ridye Branch .

1 Al moush

the Cotib County Development Control Department, 10 E. Park Square, Manetta. Georga 30090-9621
Al E. Sath, Charman, Cobib County Board of Commessoners, 10 E. Park Square, Marietta, Georgia 30080-5602

Al downsireum County Boundary
Just downstream Morgan Falis Dam
Just upstream Morgan Falls Dam
Al upstream County Boundary

Abuulwioolumwnolusmn

Al mouth .,
wnooolmmmao.mwnm
At mooth.__,
wmmmmdwmw&oo\om
Al mouth
wmuwwwanmnmnm
Al mouth_.,

Just downstraam of Columes Drive

Al mouth

wmmo'm&w

Al mouth

Abmnlwoloolwnmdmm

Just upstrogm of Dol Road

Al confiuence of Powers Croek

About 1,900 feot downstream of US Highway 41,
Al mouth

wmam«mum
WWM(MMNMFWW
Just upstroam of Powers Ferry Dve

Al mouth.

About 350 feot upstroam of mouth

Al mouth.

About 1,150 feet upstream of Wilea Fload.

Al mouth ., .
W!bolmiwemo”mndgcﬂoad

2o

Bowe Raver, g

Eagle (Ciy), Ada County
South Fork Bome Rwver

On upstream (east) scde of Eagle Road (State Hgh-
way 69) ot Ballentine Canal crossing.

Approamatoly B0O fool wes! along Mace Road lom
the Mason Cathn Canal Crossing
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PROPOSED MODIFIED BASE FLOOD ELEVATIONS—Continued
L teet -:‘-
DQC."!! .fﬂw:d
Siaie Clty/town/ county Source of flooding Location gﬁv
Exsting Modieq
Maps avalabie for mspacton at City Hafl, 67 East State Stroet, Eagie, idaho
Send comments (0 the Honorablo Cargl Haloy, P.O. Box 477, Eagle, idaho 83616,
ool et OUPBGE County funinc. aees) .| Spring Brook .| Just upstresm of Lake Kaofah Spliway.. " *m;
About 540 Teet upstream of mm (] e
Road
Maps avalabio for 05p0CE0N at the Department of Pubic Works, 521 North Courty Farm Road, Wheaton, lknois.
Sam:mmnmmbmtm.MduMMWM.mMMF.-MMMQ!M.
o, au Unincorporated Areas of | Exzabeth Lake Drain Al coniiy with Nocth Beanch Nppersink Crook 788 ™
McHonvy County.
M County Boundery ... ] 95 ™
CryslCroek . mmmmamw oot ") "
. Just downstream of McHerwy Deve 5 " o
ummumfamwcmuumwwm|ummwmu¢mm.w.m
mmwmummmwmmmmmmm.mmm,wmmm
Maryland....., - | Anne Atundel County, Ch ako Day Imersection of Lake Avenue and Spruce Avenue ... ‘s 7
rmed areas
Indersechon of Park A and Pine A 10 K]
mmmm-mwnmmmm.ucmmmm
Send comments 10 Honorabie O. James Lighthizer. County Executive, Anne Arundal County, Arundel Contor, 44 Caiven Street, Annapois, Marylend 21401,
Netraska ] Ciy of Wahoo, Saunders County .| Wi Creck About 2.6 miles do of US. Mghwey 77| 0 108
1 Just upatream of U.S. Highway 77 *1,184 “ 18
About 0.21 mile upstrsam of County Road L6 100
Sand Creek .| About 0.67 mile downstream of County Road.... (4] 106
About 140 feet upstream of County Roed ... L 1N
Cotionwood Creek Al confl, with Wehoo Creek *1,188 1.5
Just downstroam side of US WSOAAM 1089 1.1
Highway 62
About '.wmmduwmm 1L 1M
Siale Hghway 92
Dry Run Croek At confiuance with Cotlor 0-. *1.88 W
Just cownstream of Buringt a= *1,%88 A
radroad bndge
Maps aveitablo for inspoction al Ciy Hall, 605 North Broadwary Sireet, Wahoo, Nebraska.
&nmwmmmw.m.mummmmm&mmm.mm
Now York | New Paltz, vilage, Utster County.| WaSioll Rever..... D eam ety 193 10
State Route 299 ——— 193 ‘10
Up Dowate wrets B 1 *183 19t
Maps svailable for nspocton at the New Paltz Vilsge Hall, Now Paitz, New York
Send commaonts 10 Honorable Aobent | Remanyder, Mayor of the Viage of New Paltz. P.O. Box 677, New Paltz, Now York 12561
Ossal Moore, olty, Morigomery County..| North Fork River......... .| Upstream side of NE 22nd Steet. & *1.235 124
Downstream side of NE 23d Stroel ... ") 20
Approsimately S00 upsireamn of NE 23rd Steet .| " 129
Mape avadabio 10r mspechon at the Fanning snd Engineering Department, Moore City Hall, Moore, Oklahoma.
Send comments 10 Honorable Lous Kandirck, Mayor of the Cay fo Moore, 125 East Main Stroet, PO, Box 7248, Moore, Oklshoma 73153
Oklahoma .| Tulsa, city, Tulsa. Osage, and | Vensel Creok Resocated | AL cOnth wilh Ark Fver locatod " ‘614
Rogers Countos. of 91st Street and Dy A
AP y 350° up of of Tritw ‘629 )
lary 1 %0 Vensel Creek Relocated
Downsream side of South Harvard Avenve ‘842 ‘64t
Tributary 1 10 Vense! Relocated .| At confivence with Vonsol Creok Relocated ... | ") ‘6
Mammum» ") o7
Veasel Creek Relocated.
Maps avadable 10r inspection at the City Hall, 200 Civic Canter, Tuisa. Oblahoma.
Sand comments Yo Honorable Teery Young. Mayor of the City of Tulsa, 200 Civic Center, Tulsa, Oklahoma 74103,
Orogon.... .. | Portiand  [city),  Muttnomeh, | Johnson Creeh .. i Conler of the intersection of Duke Swyeet and SE 208 07
Clackamas, and  ‘Washngion 102nd Averve
Columbia Rrver . . 200 toet north of the inteesection of Marine Drve and ") 0
Northeast 148t Averve.
Maps avalable for inspecton st Engneenng Department, 1220 SW 5tn Avenue. Portiand, Orogon
Sand 0 the H bla Francs 1220 SW S0 Avenve, Porfland, Orogon 97204
South Corokna.... ...\ Town ol S e, D S Sanch,. ] ADOUE 100 foet upstroam of Ashley Drve. ... .. 42 a2
mmumummw 44 46
Just downstream of Norfolk S v 48 “a
Maps avadabie for inspecton at 104 Chac Center, Sumenenvilie, South Carolng.

Sord comments 10 1he Honcrable Berkn G. Myors, Mayor, Town of Summonvie, 104 Canc Canter, Summenilie, South Caroling 29403,

Tennesseo

5 .a{on of Gormamiown, Shelty | Woll River Lateral £
County.

About 0.16 mee dor of confk
River Lateral EA.
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PROPOSED MODIFIED BaSE FLOOD ELEVATIONS—Continued

—

| #Deth in feet sbow
| ground *Elvabon n feot
NGV

Just upstroam of US. Highway 72 (Poplar Avonoe)
Al confivence with Woll Avor Lateral £
l.\mwmd U.S Highway 72 (Poplar Avenue)

Wost Raver Latera! €A

seadobio for specton 3t Goomantown Moncipal Conter, 1930 Gormantown Road—South, Garmantown. Ternessaa 18138
ommants 10 e Honorablo Boyd Arthar, &, Mayor, Tty of Germantown, PO Bax 3800, Goermaniown, Tennessee 38138-3609

avadable for nspecon at

/ comenonts 10 the Honorable Richard C. Hackait, Mayor, Clty of Memphs, City Hall, 125 North Main

City of Memnptes, Shefty County ..

the Otfice of Panning and Develops:

Noncormah Creek _M,-IMMMWdWW
Amwomoo-munmolmwmmw
cang Crook

Al confivence of Termso Croes . ~
mont, Memptus and Shely County, 125 North Main, Memphes, Tennesses:
Momptes, Tannesseo 38103

5900 W

|.Jm\cc:r;mru-u--nc:t&mbvr

County

George Roed, County Engnoer, Sute 701 County Adnwnistrative Buliding, 160 N. Md A

Wisiam N Morris, Mayor, Shety

Flotcher Crook Just upstroam of Witten Road ...

Just wpstreamn of conliuence of Pleicher Crook Latoral
€

About 0.15 mile downsieam of US. Route 84
Just downstroam of US. Routo 84

About 0.17 mile upstroam of Apphng Roed ...
| At confiuence with Fletcher Cravk Tributary A
About 045 mvles above confiuence with Flotcher

Frotchor Creas Tributary A

wmmmus‘ LMSMFuncmco
Ratway Spur
macmmmaswwm,wn
Just downstream of East Shoiby Drive
wmuwuwmw

Mall, Momphis, T
County, Shelty County Adminstratve Buddiog. Sulte 850, 160 N M A

Yoo Mie Craok .. 1

| riing, city, Dattas County .

Eim Fork of the Trinity Aiver ..

Detaware Croes

Downstream side of Siory Road .

Vips svadable for mspection #t the City Hall Pubic Works Builkdng, 625 West ving Soulevard, ining, Texas.
Send comments to Honorable Bobby Joa Raper, Mayor of the Cry of Inving. Daltas County, P.O. Box 3008, ving. Taxas 75061

——

Teuas PR ¥ 11

o IWMMM [cuume-s G E T

Approssmataty B mée upstream of Hammon Road
M'umwumm .

Waps avalabio for nepection st e Matagords County Courthouse Buillding, 1700 Sevenih Street, Bay City, Tesas.
nd commaents o Monoratle Burt O'Connell, Matagorda County Cowt Juoge, P.O. Box 1331, Bay Cay, Toxas 77414,

Palscos, city, Matagorda County _

for

e P

Caty valt, Pole

Teoxon
= od comments 1o Hororabie Loonacd Lamar, Mayor of ihe City of Pelecos, P.O. Box 845, Palacon, Texas 77495

Tres Palacios Bay ... Aros al ntsrseciion of Weich Avenue and Temsh
Stromt

Area w nlersecton of Eghth Swest and Duson
Avorue

Shoreline &t south end of Twallth Sweet (extonded) .
Shoralne &t 30uth 0na 0f First Sreel (xtonded) . |

craned

P~

svailatier for Ipecicn ot

San Antord, oty, Basmr County !

 Huabner Creek Tributary

it Gty Qs Otfice, Gty Mall, Plaza de Armae, San Antonio, Texas
1 comments 1o Hororabile Henry Cisneros, Mayor of the Gty of San Andonio. PO, Box 9060, Sen Antonio, Texas 75245

Appeomately 200 foet upstream of Culebea Road
AL (Absndoned) Potranco Roed.
App mumumn
Husbner Croek,
At Echert Boulevara.
AMwer .

Loon Creeh..

——

e

Newport Nows, oy, Indopendent
Cay.

Hampton Roads..

Crook,

Intorsaczion of Hampion and Meple Avonues
Buxton Avenue betwoen 19th gnd 27th Streets
MUWAWMMM_W s
InSQa Lake, sl balow Indsgo Dam ... -
Fm&nﬁuﬂmlnm
Yoder Pond.... .
Ynhhybonpcudnumwwn
Deop Crank north of Yoswr Pond .
Lucas Cronk of Tabbs Lane

of Che Avenun

-

!
!
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PROPOSED MODIFIED BASE FLOOD ELEVATIONS—Continued

Source of Booding

#0epth in foet atowe
gound “Elevabon i tey
INGVD)

Modteg

Maps availabio foc mapection al the Codes Comphance Othce, Gty Hall, Jed Filoor, Newport News, Virgisa
Send comments to Monorable Josaph C. Ritchwe, Mayor of the City of Newport News, 2400 Wasthingion Avenue, Newport News, Virgis 23607

Warech River upstream of Moyer Boad (extended) : 8%
Suwaamoum v 85

B4

Washington

Des Moines (city), Kng County....

Maps avadable for inspection al the Engineerng Department, 21830 111h Avenue South, Des Moines, Washington

Sand comments 10 the Honorabie Pat De Biasio, 21530 11th A

South. Des M

Washington 981848

Along shorekng of Puget Sound spprommately 475
fosl west of e intersection ol Marne View Drvo
South and South 240th Street.

Wisconain
Lac County

Cay of Foud du Lac. Fond du

West Branch Fond du Lac Rwver

De Nevey Creeh At mouth
Taychoodah Creek

Supple Cresk Al mouth

Maps avadable for inspoction at the Enginoering Department, P.O. Box 150, Fond du Lac, Wisconsin
Sand comments lo Honorable Danvel R Thompson, Gy Manager, City of Fond du Lac, P.O. Box 150, Fond du Lic, Wisconsin 54935-0150

Just upstream of Mighway T

About 0.3 mde upstream of County Mghway T
Amaunéumm

Aot 0.7 mde above mouth
wotmmasmwn

Aooutam'mm

‘None. *Zore 8.

Issued: April 24, 1085,
Jeflrey S. Bragg.,

Administrator, Federal Insurance
Administration.

|FR Doc. 8510884 Filed 5-3-85; 8:45 am|
BILLING CODE 6712-03-M

44 CFR Part 67
IDocket No. FEMA-6658]

Proposed Flood Elevation
Determinations

AGENCY: Federal Emergency
Management Agency.
ACTION: Proposed rule.

SUMMARY: Technical information or
comments are solicited on the proposed
base (100-year) flood elevations and
proposed modified base flood elevations
listed below for selected locations ih the
nation. These base (100-year) flood
elevations are the basis for the flood
plain management measures that the
community is required to either adopt or
show evidence of being already in-effect
in order to qualily or remain qualified
for participatin in the National Flood
Insurance Program (NFIP).

DATES: The period for comment will be
ninety (90) days following the second
publication of this proposed rule ina
newspaper of local circulation in each
community.

ADDRESSES: See table below.

FOR FURTHER INFORMATION CONTACT:
John L. Matticks, Acting Chief, Risk

Studies Division, Federal Insurance
Administration, Federal Emergency
Management Agency, Washmgton. DC
72, (202) 646-2767.
SUPPLEMENTARY INFORMATION: The
Federal Emergency Management
Agency gives notice of the proposed
determinations of base (100-year) flood
elevations and modified base flood
elevations for selected locations in the
nation, in accordance with Section 110
of the Flood Disaster Protection Act of
1973 (Pub, L, 93-234), 87 Stat. 980, which
added section 1363 to the National Flood
Insurance Act of 1968 (Title XIII of the
Housing and Urban Development Act of
1968 (Pub, L. 90-448)), 42 U.S.C. 4001-
4128, and 44 CFR 67.4(a).

These elevations, together with the
flood plain management measures
required by § 60.3 of the program
regulations, are the minimum that are
required. They should not be construed
to mean the community must change
any existing ordinances that are more
stringent in their flood plain
management requirements. The
community may at any time enact
stricter requirements on its own, or
pursuant to policies established by other
Federal, State. or regional entities.
These proposed elevations will also be
used to calculate the appropriate flood
insurance premium rates for new
buildings and their contents and for the
second layer of insurance on existing
buildings and their contents.

Pursuant to the provisions of 5 U.S.C.
605(b), the Administrator, to whom

' authority has been delegated by the

Director, Federal Emergency
Management Agency, hereby certifies
that the proposed food elevation
determinations, if promulgated, will nol
have a significant economic impact on
substantial number of small entities. A
flood elevation determination under
section 1363 forms the basis for new
local ordinances, which, if adopted by a
local community, will govern future
construction within the flood plain arcs
The elevation determinations, however,
impose no restriction unless and until
the local community voluntarily adopts
flood plain ordinances in accord with
these elevations. Even if ordinances are
adopted in compliance with Federal

‘standards, the elevations prescribe how

high to build in the flood plain and do
not proscribe development. Thus, this
action only forms the basis for future
local actions. It imposes no new
requirement; of itself it has no economic
impacl.

List of Subjects in 44 CFR Part 67

Flood insurance, Flood plains.
The authority citation for Part 67

proposed to be is revised to read as
follows:

Authority: 42 U.S.C. 4001 ¢! seq.,
Reorganization Plan No. 3 of 1978. EO. 12127

The proposed base (100-year) flood
elevations for selected locations are
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PROPOSED BASE (100-YEAR) FLOOD
ELEVATIONS

Source of Nhaodng ang localiion

PROPOSED BASE (100-YEAR) Frooo

ELEvATIONS—Continued

Sowrco of Bocng and locaton

PROPOSED BAsE (100-YEAR) FLOOD
TIONS—Continued

ELEVA

Sowrce ol Rooding and locaton

¥ Daptn
LRl
above
“!Iovn
Hon
(NGVD)

ALABAMA

Wetumpka (City), Eimore County
1 A
ot LS mibes downsticam of Wust Gedge
Swwat P
uzmmwnolmnwpsm
v;nsath!muwwM
ngha, Alabiema
w0l commants 10 Honouatle Joanctte £ Bareft,
Voo, City of Watiopka, City Hall, PO Bow
C Noturpka, Alabama 36007
_—— - - .{

COLGADO

vummmﬂm
Crowd (Bedow Mt Carton Dam) BDO fosd
e of the miursocton of South Osk Court
) Goar Craek Drve
O LAY ATIsOn twmwm ltn
r of Sode Lake Rood
L ook Car Aeceir) OnI-aLcno wolw
fwend of s ntorscction wa Bear Crock
ok Adtredige 1 Evergroen).
ra midrsechon ol Averse D and Crock
Loun — - ‘
v Uppor Gear Crock Hoed, 200 feet sowth of
" mtersacton with Moadow Divve
Coeed abowe Evarpreen Ladw) 5O tout
mhmcmmolmmuom

»-Tm&mr
T nlersecton ol Frewoed and Mosdow D
teod cast of Ine contorine ol Maddow Dvive,
575 font southaat of its yor: with. s

|
Lrve -
o Crove Trixatary I\Qnru\-vt:'l)'»cnvmv«m1
froen conter of Indepondence Tial
e Crovk Tnbwtary Number 3
L0 leot upstroweny bom conter of Dodiess Pare
R .mﬂ »
0 Sceme Drve, vmmwoﬂmnm
hon weh Stade Mohway 74
Cock Trdutary Numtr 5
v hom Wawd Cont crossng
Crowk Trbutiry Numbeor 6 25 toet upshoam
0 condor of Stata Highway B (Mormon Road)
Vnn Croel: iedorsaction of Aspan Lane god
s Fige Fosd. .
) Crovk” interiaction of crodh and oit of
i ko P
"v-.'.w m-cwo'aut yuﬂmd
" Docher Road
Gk 5D et upotroam from cm d
Tyt Straed
! Svwg (usch |Mh¢nmmmmmht
! S0 Crook Roon
ek mwdmm:-:ma
Soulh ¥ipling Steot —
e Intersochon of <m‘t and mte d
by PRoms
et 10 et upstmam Imm Clinke  of
v vve Sk
rouk
Morection of Wost Weaver Dove and South
o0 Cont
mt 'uvmdsmwkmm s«ammu
uuv“ﬂoﬂow
ok L Pt ﬂowm-*mmmm
South Dockors. Road
TOOh Gl Spiew Parkl: On Soumn B CroA
A sppeosinatedy S200 oot noxth of #s
=scton with Ping Streot
LA Guleie ntorsacton of creek and cenor
[oumty Veghway 83
f Ao On 1240 Sirowt. approveiatoly 700
Cononthadsl of 2y wilersechon seth Ford

150 'wlto

e mom w«mm contor d_
Whatar Ro8d. ...
Y Gukchy

Vérsocton of D and € Strvots

Inlersacson of Derwes West Boulewwd  and
Wnharsigte Hgtway 10 . -
Lover Guich Tnbutavy:
50 foel vpswoam from comer of Orchang Stneed.
O West t4th Place, 250 tost north of Ws
Inluenachon with West 14t Avengs
Ly Gk
170 feit upet sam om. contes of 75k Place
Inlersaction. of West 75ih Place and Akeo |
Street b
Loy Gy
Intatsacinn of creeh and conts of Wst Poak |
o Ot . :
200 tomt m.ulomumu&mmml
Bovlevd, 550 feot north of e imborsacton
with Wost Poakwew Owe .
Lt Cuty Crook: 30 foel Lpstiaam from conter of !
Sk Spruce Lane
Massay Oraw Trduiany: wouammm‘

cortey of Soum Garison Strest

Mourt Vernon Cleak. 100 foet upstromn Som
comer of Red Rocks Puk Access Road

Ayers Gudch Al Contant Drive 22 it crosses stroem

Nort's Sranch Coon Cromk
Itorsoction of Creok and center of South Mitey

Stroet
Intersoction of South fiphng Streat amﬁ‘-v
Montgomery Avence

North Fork Sovthy Platie Rever: mdow
and contet of Jetlurson Stroet

Noeth Turkoy Crook Hummo’m‘nw.
Crook ot Malamede Ortver

Fanrale Gokh nmmdammwu‘
of Santa Clars Road :

e Guleh' 50 teet upstroam from  center ot‘
County Mighway 126 ... .

Reoney Guich: intersoction of crenk end center of
O Mommon Road

ooy Gdch  Spiltway: Awmmm 150 lod'
aant Wom contes of Roonay Foad, at a point |
075 loet south of Ihe inlersection with Wost
Alamoda Padoway . ’

Wnnrmmmwﬂcmmd
Shorman Road...

Sawrll Gecie At e rmanncum ot m and
wortor of South Gragowne foad .

SO SN0 Intersactan of creck -nu Corde of
Yancat Soueemd .

Q(Dﬁabmmdooﬁwm\wa
South Pewor Shoet._

SUCD 800 Noveh Trdwdary:

South Kondah Govlevesd .
lartechon of Wit Cant Avinue and South
Amvan Way S —

Soult Pty Aiver, IMERocton of rvod and cantor
of County Highway 120

Swocke Gukidy 70 test wmwa'
Kon Guich Boad ...

Switzor Guion. O South Deer Croek (‘mi
Road, 250 look north Of Ms widersecion with |
Homewood Pak Aveoue. {

Troutwesome Crod wbtm*m cositiw
of Sate Highway 74 -

Tirkay Ohowd (above Boar Creok unn 100 foot |
woataam rom certer of Sode Lake Road !

Turkoy Crend (af Tiny Toan) Unomection of |
South Tuhey Croek Road end Ross Rosd. |

Van S&dee Crovk |
miorsacton of craok and centr of Foothils |

Hoad |
xmmmamwmmm’.
of ity indersection with Waost S0IN Avens........

Van Hoer Croek Tibutary: 50 et upstream
om canter of Ulysses Streot

o Oeoh
inlrsochon of ceek and canter of  Soulh

Simms St
w«-«mmwmmwmm
Semme Steot

Wamor Conps mmamnmd
High Schoot Entrance Road ... Se—

Wamol Croen  Tributany: 20 teot wpsiream la-
corter of Mazol Road.. .. b

A
8.635
*6.10¢
‘8.0

‘8870

L Al
6a

*T.004

“woar
10
*5,740

L

Mags avaltable for apection at Planveng De
partment, 1700 Aagatios Swwet, Goiden, Colo.
A0

Sand coownents 10 he Hororabie Fack Fentrand-

1700 Ampahoe Steet, Gokden, Colorado
L AL
OOLORADO
Palsade (Town), Mesa County

Colwado Reovor: 100 toat wpatoam from  the
conten of US. Mighway 6. - - :

Imnmmmmutom M-m
er's Ofice, 175 East Jed, Palsace, Colorsda

Serwd commants 10 M Honombile Loy MoMosss,
PO m-mmwmhm

c«w
Mtwﬂm).mmmmm
Lory Istna Sownet
At iteesochon of Rasemnary Lane and Summer
Straet
At mwmo’ﬁmmlwmm
Hoaa
Al intorsechon of Androws Road nvd uls
Harbor Road.. .
Wawumm
Wes! Rnwer
Upstvam sde of US Roote 1
Uptrabm side of Sewmstt Foad .
rmrw--mw!o!mw‘dovﬂan
Apprommately 10 mie downstroam of Stse
Route 80 :
anmmdsuhmm AT
Approwimately 1.0 mide upsicam of Race ™
Roed.,
East Rver:
Upstroam wdo of Beer Hoveo 8 Rosd .
Upsirnam seda of Whise Buch Orive
Aopeovimately 2,200 mmum“
50N Rowd....
tmbhmmﬁam
A conbuonce with Easl Rver
wsnoamukol&mwﬂm. b
Appr y 0.5 moe uped of North Mans
son Road. .. ey
Dowestrogen uh-olLNo Mf\aﬂowm i
Upsiroam scie of Moadow Hits Oeve .
Approumassly 1,170 wmdwm
Dam

Noch R ES T i}
Apprommately 800 downstroam of Oparing Hilf
Road. — SO

m«uvmmacmmn- %
Immmmmumomu
Seloctmun, Guiltorg, Connachout
Send convments 1o Honocsbie Frank Lakes, X
Fust Solectman of the Town of Gulford, 21
Pars s-mgrnmc«-mwmr

Avaon: Qoean
Aot 100 Jeot lendeand of shoteline ...
Ay shoeedne
wacraaty Walirway
Al SOUBnn CoPovate ey
AL DOrhorm CONPOIEtg sty

Send comasnts 10 Mororabie Sam  MeoBiode,
Mayor. Town of Baverdy Geach, PO, Box 146,
Flogior Beacn, Floosa 22006,

DN‘O

WMWMl
Loy Fiver: 90 foot upsiranm hom cenver of

Lomie Sweost
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PROPOSED BASE (100-YEAR) FLOOD

PROPOSED BASE (100-YEAR) FLOOD

PROPOSED BASE (100-YEAR) FLOOD

ELEVATIONS—Continued ELEVATIONS—Continued ELEVATIONS—Continued
. FOepth #Depth
n font i feet
MoVe .hew
Sowie 0f Nooang and J0cabon ground Scarce ol foodng and location i Source of 100deg and location
Eheva- g:"
bon n L
toot feot
INGVD) INGVD)Y
Sainon Fave: 200 foet wpstream from center of About 1700 fect vpstream of Chago and About 1.500 feet upswream of Prvate Rosd
US Bouts 93 brdge at Carmon *3IB67 North Western Rairoad 654 | Lower Schooner Crek
. mumwwnumw Al mouth
e 206, Couaums Davk. Saomcn. ourer 2ecs Ofice. Muncoal Buiing. 55 Eant Lake Al confoence of Cold Wt Holom
F y - Stroet, Northiake, Mnos. Uppser Schoonee Craek
Suuc?’vmn‘wmmmtmoe‘ﬂ-g} Sond comments 1o Honorable Eugene E. Doyle, Al confiuence of Coid Woll Holiow
06 atmu[{ledn_hooJll’_: Mayor, City of Nohiake, Muncpal Buidng, 55 About 300 feet unseam of County Rood
ILLINOIS East Lake Stroet, Norhlako, Winos 60164, (about 20 mies upstroam of confucnco of
Cold Wel Hodow)
RSN TN . Graw Bone Croek
Unicorparated Areas of Alexander County Pike County (Unincorporated Areas) At mouth. .
Meusassigyy Aver: Masssgey River. About l?4 mdn \pnmam ov Mount ltnm
Above 70 mies upstream of mouth of Oho About 22 mies downstream of Lotk an Dam Road
Fiver. . a0 No. 24 “457 | Mendterson Creek
Amalmmmamwﬂanlw *261 wummuwm M confiuence of Gnaw Bone Croek
Orwo R, om Rairoad . 417 Just downstream of County Hpad (sbowt 22
About 0.2 mile upstream of Mlinois Contra) Gult noxy Anver rdes upsiream of Mount Lderty Hoad)
Radroad. ., 30 About 4.2 miles cownstroam of lnos Cendral Just uwpstream of County Road (about 22 miles
W’\lmtawwomoulm-o-md(‘-ﬂ Gull Rasiroad . 442 uostream of Mount Liberty Road)

Rairoad am w:ooomcwmoc&mmm *4a7 About 025 mile upstream of County Boag
Pgvon Creek Buy Creok WZMMW(’MM
Al mouth *340 Wzmmmmdmm —
About 183 mies upstream of State Foute 3. *359 et *470 | Maps avadable for at Brown
Maps avadlable for inspection a! ihe Supervisor wzm'mwammw ‘48 County Plan Commasion, P.O. Box 401, Nash

of Assessmonls Office, Aexander  County Maps for in yite, Indiana
Courthouse. Cano, Binois W-o«uuomm Send s 10 o M MeCor:
Send comments 10 Honorable CE  Fars. Pike County Courthouse, Pittstield, mck, Prasicent, Begwn Counly Commissioners.
Charman, County Board of Comenisssonors, Send comments 10 Honcrable Lester Vincent P.O 8ox 401, Nashwille, Inhana 47448
Alecandor County, Aloxandor County Courts gm.mﬂomoﬂmm _—
house, Caro, Incs 62914 o County Courthouse, Patsfiold, [lnos
62363 Unincorporated areas of Crawlord County
IR Live Shve Rwer.
Fulton County (Unincorporated Areas) Just upstream of O State Route 37
o Fiver: Unincorporated Areas ol Scott County At confuence of Brd Holiow Croek .. )
Wons Frver Stnking Fork Creoh:
About downstr downs
oomt?my ’“f“o‘ i 452 About 2.1 mies downsteam of confluence of Al southern county boundaty (upstieam cross.
AL Upsiresm county boundiry. ... 1 ‘455 BgSandy Ceoek. . *443 ng)
: Croex X About 1.0 mée upstreas of confiuence of Coon Aboulosmmuumolmmwu
Aboul 0.5 mie downstroam of U S, Route 24 ~455 e g e ST P Coik
\ 0.5 mie of US Roule 24 w257 Wolf Run Creek Al moush
Shskaan About 2800 fewt o R About 200 feet upstresm of Famr Road...
i b > Street — "446 | Ottor Drewk
About 02 mile downstteam of State Roule 116 £a2 About 700 feet upstream of Nodot Sodthern AL mouth
About 0.93 mile upstream of State Route 116 537 Raiiway.. TP | *a61 lemolcomty A )|
Troutay 1o Swegie. Creok 2 Maps available for inspection al the County Trixaacy No. 1
About 1 B8 miles upatrmam of mouth 535 Commissoner’'s  OMice, Scolt County Count Al mouth
About 2.3 mies upstream ol mouth . *509 Nouse About 3,400 feet (@stroam of mouth
Maps avallable for inspection st the County s s o Richard Hoats. Trtutary Mo 2
Planning an Zorg Department. 700 East Oak C w".":' M'““”M G Al Tmouh 2 ptri#
Sicout. Canton, Mnoss Scoft County Courthouse, Wnchestor, Iinom Abiout 1.200 feet upsioam of mouth.
svg;mev Co:my Sc:h Fullon County o
o, d ¥ Sidney Champaign County At contivonce with Littie Biue Rver
Courthiouse. Lowrstown, lnos 61542 Sab Fok (Vitlage), 059 About 0.9 mide upaiream of State Houte 37
AT Arver Wikhin community Brownstown Crey
Rghe Sark Trtwitary of Salt Fork River: Al mouth
Unincorporated Areas Count; - Tt
ot o ¥ Ry AL s 0591 Avout 1.7 mies upsiream of mouth
liknom Rver: Within community a7 wonmwmotvmw 660 Dog Crenk
Mauvacstome Creok Left Beanch of Raght Bank Tnbwtary of Salt Fork At mouth
Just postream of Poor Farm Road *558 Aver Withn ‘65 w”m‘mwmdm
Just downstroam of Sandusky Street. ‘563 mwmmumvm Fork Craok
Just upstroam of Sandusky Street - 568 Clodd's Otfco, Viltage Mall, Sidney, lincis. “Ahoul‘orsmmamolmm
About 1,600 feet upstréam of Woods Lane 507 Sond comments 19 Honomble Denvws Stewart, ADOUR 2.0 mies upsiream of mouth
Town Srook x Vilage Prescent, Village Hall, Swdinoy, toos Ban Rever
About S00 feet upstroam of MoNon Averus ‘SQ 81877 Aot 1.7 mles downsttaam of Man Stroet
Juil downstronn of Massey Lane 602 —_ ABout 1.3 miles upstoam of Main Sreet
”:"Mw I o s INCIANA O Rrver
1 conBuence with Mauvaisterre Crook : e About 2 down confhuance
SRS X of Hemmony Ove *607 Unincorporated Areas of Brown County T G Pt e 2
Tooutary No. 2 % Nerth Fork Sat Creek woomwwumumuaw
suat upsiream of Woods Lane 597 About 14 mies downstream of Graon Vaoy o i
mzmlmmarmm ‘it Road . g ‘584 Pﬂwtdommvm
Avout 1.4 mides upstream of Private Road TE56 | Maps available for Inspection at (ho Audior's
Maps available for inspection at the County Beandlossom Croek: Ottico, Crawford County Counhouse. Enghai
Board Offce, County Courthouse, Jacksomwitie, About 1,300 feat downatream o confluence of Indana Sond comments 1o the Hanorabla. hm
hnows Pium Creeh ) ‘632 Tiylor. Presidont of the Cranioed County Boartt
Send comments 10 Monomble Vern Bergsch: mmmmmumm of Commussioners. Crawdoed  County Court:
neder, Chasman, Morgan County Board, som Foad (about 1.5 meles upstream of house, Enghsh, indana 47118
Morgan County Courthouse. 300 West Slake Sprunca Road) ‘76« 03
Streot. Jacksomalle, loos (2650 Nocah Fork Beanblossom Creek
Al mounsh 682 Englah (town), Crawford County
Just upsiroam of Slala Route l:b 60 Lite Bue Fawy,
Northlake (City), Cook County Crooked Creek About!!vOOleulmmnwofNMthoum
Adctson Croek About 550 leet downstream of Crookod Crook | o Ragway
ABout 1850 foet downstraaen of Mesch Avomuo ‘637 Road (wbout 3 25 mées above mouth) “he0 Just upstream of Stale Rouw 64

54
ey
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PROPOSED BaSE (100-YEAR) FLOOD PROPOSED BASE (100-YEAR) FLOGD PROPOSED BASE (100-YEAR) FLoOD
ELEVATIONS—Continued ELEVATIONS—Continued ELevanons—Continued
#Depth #Dopth #Daopthy
n foat n foot n foot
above avove above
Source of Kooding and lkcaton ?E"“‘m"’.. Sourceo of Nlooding and locabion ?E“‘m"._ Sourte of Booding and locabon Tsm;
on n BON " hon n
fost toot foet
(NGVD) NGVD) INGVD)
Bt Hotow Croek Wiltun COMDONate Sty ‘515 | Mash Fork Shoreline at Proprietor's Road (extended) ‘a
Camy Fork Croed Al mouth...... - -4 ‘880 Entiee shoredne at Polpes Harbor '8
Al mouth ‘508 woemmmm 865 Shorekne at Five Finger Pownt i ‘w0
u'\)u!em wmolsuuwno.a ‘519 | Burnenyg Fork: Shorokne at Pocomo Head.. .. ‘0
v-uuleovmuNTmm About 0.27 mie cownstream of Ward Road 857 mmmwnumoﬂ
Engan Indana. Send comments 10 the Honor- About 0.20 e upstream of Mountsn Parkway . ‘864 Nartuchet a0d Economc Development
e Mke Gather, President of the Town Maps available for inspection &t the County Offce, Tomm & County Buddng Nantucket.
Bowd. Town of [Engish, Engish Town Hall, Cowrthouse, Salyersville, Kenducky Send conw Massachusetls. Send comenants 10 My, Barnard
Ergaih, Indiana 47118, ments 10 the Honorable Paul Salyer, Magothn D. Geossman, Charman of the Town of Nan
County Juoge Executve, County Courthouse, kot Board of Seolgctmen, Town & County
Unincorporaied areas of Kosclusko County ! e w mozs:m
Tevecanow Lake Entre shoreline . . ‘840
James Lok Entie shoeslion .. ‘840 Bath (city), Sagadahoc County MICHIGAN
Wetstor Lake Endee shorokne .. AN ‘a5
Wrone LN SR SRR o s AT | s e AR ST W SOMPI: - c (city), Sh County
Jsmego Lake Enticg shorehng 840 | Meery g Bay Entve within Shawassee Raer
Taoecanoe By my. ! 9 About 1.4 n¥ias downstream of State Road *734
"**"Ommm'ﬂﬂﬁ‘wmnm 804 mwﬂw "Entwo shocehne it com- About 1.2 miles upstronm of dam . e 741
¢ downsiream of Road... 840 murty . *10 | Maps avaltable for inspection al the Cay Clerk's
»\mommmmdonmm ‘840 mmmsmmmm Otfice, City Hall, 402 North Shiawasseo
st cowraveam of Webster Lake Outlet . "853 vy, - & — *10 . Send comments 10 Honor.
Tavey Crook Maps avallable for inspection at the City Hall, bie Steven M. Duchane, City Manager, City of
Abcut 250 feet cownslream of 1250 Nomh S5 Front Stroat, Bath, Mane. Send comments Corunna, City Hall, 402 North
Road. . ‘820 10 Honorabie J Michaed Lydon, Chairman of the Swoot, Corunna, Mchigan 48817
A\nsznuuwowoosuno-a i 883 Counct for the City of Bath, City Mall, &5 From Fera ¥y
Wainey Crowh Bath. Mane 04530,
h moom I R, ST Woodhaven (city), Wayne County
-momd:aomnm ttosscll ‘841 Brownsiown Creek:
rod Lake; Enine shordn® ... .| *Ba) Boothbay (town), Lincotn County Just upsiroam of Vreeland Road... B4 “599
v Lokl Ensre shorobnve ... .. *§50 | At Ocean wztwmmuwwm *600
Sycuse Lake. Enlive st =) *B80 Shorekne at Dry Point on Reeds fsland 16 | Mash Creon:
Lake Wawasos: Entity Shorehng .. 860 Sh aE 21 Just upstream of Vreeeland Road 566
m..mwmm-nmm swmnmuumno.om Just downstream of King Road........ 562
meson  Office,  County Cowrthouse, Wassaw, e ‘17 | Clee Dran East
rdana. Send 0 the Shoulluwo-mmy 'm Moﬂ Sonu Al mouth, S — 59
Chaces Lynch. Prose Courty G SN A PNV T *10 About 1,800 feot upstream of Van Hom Road 663
c/o Koscausko County Auddor, County Court- Shorehne at Paradise Pomit . ‘16 | Cive Oran West
hosse, Warsaw, Ingana 46580, Shoroling 400" east of pncton of County Al mouth.... - 1 N s
— Routes B40 and 452 . 13 About 5,000 foet upstream of mouth . -
KANSAS wmsmcmmdm Maps available for inspection at the City Clerk's
wmmmmmw Office, Cay Hall, 21869 Wes! Road, Woodha
City of Afbart, Barton County Cross Rvee... ... *10 von, Michgan Send commants 10 Honcrable
Wahut Crook Rt Bamk Ovevflow: Damariscotta Rwver: ' > James Lambert, Mayor, City of Woodhaven,
Aot 0.4 e B ol Canter Sweet .. *2.916 Shorebne 81 Farmham POINL.. . .eo.se ‘1o City Hall, 21869 West Road, Woodhaven, M-
bt team of Conter S Woh it = +1'020 St o notthemn hemuts. 10 gan 48183
. U e Maps n:ou. for inspection Boothbey & MISSOURI
Ak » or » the
A:L«:.mol Evgene Strewt and Second 1918 :om n.:*smy M-n‘:nd m:
At o m W y ¢ ”' y
;,.,::m_._d Swoat and. 1917 the Board of Selectmon for the Town of Bootn- Mhissou Arer Wit commundy 583
Waps availoble for Inspection a1 Gy Hall bay, Town Hall; Soombey; Maine 04537 Maps available for inspaction af the Cily Hall
Atert. Kansas. Send comments 10 the Honom- MASSACHUSETTS Lupus, Missour
ble Warten Brady, Mayor, Cay of Albent, Cay 3 Sand comments 10 Honorable Doug ENey, Mayor,
Hal Anert. Kansas 67511 Nantucket (town), Nantucket County City of Lupus, City Hall, Lupus, Missour 65046
l— Attantc Ocean NEW JERSEY
Hoisington (city), Barton County Shorene at Groat Pomt....., 15 JE
S0 Crosk Shoredra ot Ouscnet Road {extended) = *16
¥ Croes, Shor. Holiow Road 20 mmam).mcw
3t upsirenm of Masowrt Pacitic Rafroad ‘1825 NV 8 TIok {extonded) >
| SOWDBKMAI Of vl Sivset - B Shocedne at confluence of Sasachacha Pond ., 11 | Passac Rwer; :
Shp Crooh Trbutig Shoraine 3l New Sireat (¢xtended) *15 At confuence of Rockaway Rver i
A RO .1 826 Shocatng ot Jonalhan Road (extended) 1 Mmmoup;:::m = 176
St v Y Stiocodna at Cantral Avornua (0 ipnced) *23 | Fockaway Fiver: length walhen  conpor
(,' :,:Mr,uum?«amsu;:"_ww " Creek | $0% Shotedne sl Wannacomet Stroet (extended) ‘14 benits . . 14
PRz Shocmus«w;;;:ooc toxtonded) .. 'v: szwmm - B s
5 ‘ Shorene at Shoep Rommum = 1 conbuence Rockaw
About 250 fout upstream of Ninth Sewet .|  *1.6M4 Eniro shoreling of Macomet Pond. .. 7 Downstieam of Mamstown and Ene Havoad 18
"‘ out 500 feet upstroam of Filteonth Stwet . |  *1.84a Stalow F Upstroam of ralroad spur ‘10
Pt o el Al o Duno Aroa east of ntersteciion of Great Pont AL dpmobn carmor Smis. = 582
commants fo '“""'W" S Road and Wauwinet Road ... # | Biack Brook isngth Corporate brrts .l
f .'“ Oteves Mayer, Mmmmmimmmm Anch rook: Entre length within comporate bmits, 182
T of Hosington, City Hall, 109 East Fist intersection of Chase Lane and Squem Maps avallable for inspection at e Murcpal
Mouw Kansas 67544, Rosd ... P i il b "2 Budang. 411 Ridgedaie Avenve, East Hanover
KENTUCKY e Dune Area apprommately 600 feet south of Now
R < ;rmmdwnﬂowwcw " Send comments 10 Honorable Jarnes' Marano
ot . . - - Mayor of the Townshg Of East Hanover, Munic
P R &L Spe DY Approwmately 250 teot east of end of New ol Buiding. 411 Ridgodale Avorue, East Han
LAy Ruwy: South Road . . ‘13 New
Abe over, Jornay 07936
""A"US’NQMMNWM ‘843 Al Moxes Pond W 9
bout 286 miles upstroam of State Roule 1060 879 At Shoep Pornd *7
Staie Road Fork: At Reedy Pond . .. 9 Ho-Ho-Kus (Borough), Bergen County
About 1.200 feet downstream of 4th Street *B58 | Mantuchet Sound Ho-Ho-Kus Brook: ...
us! cowrsdioam of Bear Branch Road ‘8as Entre shoredine of Cossata Pond.., ‘s Al downsiream Comporate Wmds ‘1z
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PROPOSED BASE (100-YEAR) FLOOD
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Source of Doosng and locaton

Upsiroam sde of CONRAL
Al upSiream Corponaie Mty
Saiiu Fiwee. AL SOWnseoam Corporitg Mty
Maps avaitable for inspection &l e Boough
Hall, Ho-Mo-Kus, Now Jersey
Send comments 1o Honorable Rchacd M Sayes,
2 E Frankin Tuenpda, Ho-HO Kus, Now Jorsey
T4y

Uncoln Park (Boroogh), Morrls County
Flwer:

th&oﬁf«m&li\o&m—ﬂ,

Al upsteam face of Preakness Avenue badge .

Al upstream face of Ratzor Road bedge

Al upstream lace of Putorson Hamburg Tum-
Pie bnage . —_——

ApOroxmatedy uoo hol Wund o-
stream crossing Gl Valley Road

Appoximataly no!-tmoﬁ?ucrc
rmm r ~
Muyoock Brook
Al corfivence with Jones Brook
Downstieam lace of Pines Lake Drve . e
At upstream face of dam at Piney Lave,
Al upstream face of West Fiows Laoke Dove

becipe
AlmhmhcodWlwm -
\D) ately 60 foot B
Drwen
Nanchiout ook *
Al contluence wih Sngac Svock..
Al ystienn fece of Pvate Dae
Al upstream tace of Chadwick Rood bedge.. . .
Al upsiream face of Sutigrs Lane
Approxmatoly 285 leat upumrno“utkun
Aowd trage.
Trtutary 1o Singac Srock
At confiuance with Sengac Brook

MMUW"NVM
Budang, Wayne, New Jorsoy.

Send comments © Honorabie Watter Jasrak,
Mayor of the Townahp of Wayne. Passaic
County, Municipel Bulding, 475 Valey Roed,
Wayne, New Jorsoy 07470

NEW YORK

Fenner (Town), Madison County
Chitenango Creek:
O

Approximatoly 1.1 mees  downstresm Su—;_
Aoute

Imaulumdnlo-\lu
Hamptoaburgh, New York,

Send comments 10 Honorable Robert ). Flgn,
Supervisce of the Town of Hamplonburgh, AR
1, Box 6300, Campbedl Hall, New York 10916

NORTH CAROLINA
Laurinburg (City), Scotland County

Lowth Croot
About 1050 et downstroam of Church Straet
Just of Lawinbueg and Southern
FRawoed r— Lt
Ju\l., of L nt .!1’ .Hli-
Maps avallable for inspection af Cty Han m
West Crurch Streat, Laurinburg. North Crolina
Send commwnts 1o Honorable PG
Gty Manager, City Hall. PO Box 240, Laune.
burg. North Carclna 26352,

Nashvilie (Town), Nash County

me«muus Rauﬂ
sypnt(us mummmd
Wost Wastunglon Suoet|

§ 4 8 gdg¢ 448

Maps avallable for inspection al ihe Town Hall, |
11 North Boddse Street, Nashwiia, Noctn Carol
A

Sand comments 10 Hongratie Raymond Boutwell,
Town Manages, Ciy Hall, P.O. Box 487, Nawh |
wile North Carobng 27858 !

NEW YORX

North Salern (Town), Westchester County
Tinous River: !
A Confiuence with Titicus Reservor
Upsroam mde of Juno Road. ..

Upstream sida of Mew York Route 121 |
Upstream woe of cam !
mmuawm__—_l
Upstream sido of Norton Lane : :

--mum-mpu 4?!
Converse Street, Chauncey, Oha
Send commonts 10 Honorable Roger Hamer,
Mayor, vnm of Chauncey, Vilage Hall. 12
Sweot, Crauncuy, Oo 45719

Kisbuck (Village), Holms County
Kook Croos.
mmmmumm
ot
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Source of Boodig and locason

# Deptn
n ot
show

Source of toodng and location m

hon n

toet
INGVD)

Sord comments 10 Honorsble Edward Toucker
Mayor. Gty of Logan, 10 South Mulberry Street,
Logan. O 43138,

Ci1y of Manafield, Richand County
Rochy Fork.
rocat 1150 feet downstream of contiuence of
Pantees Ceook . o
..-.wornuowmdoumsun
Toudy Aun
Al confluence with Rocky Fork
Joat sownstroam of Bowman Steot
Pantors Croek:
Al confuance wih Rocky Fork il ot
Jus1 downsiroam of Geace Streen..
UAWDMMMMINMM
20 Novth Dy d Sboet, Mansh Omio.
$-v\: comments o Honorable Edward Meehan,

Mayor, Cty of Mansfield, City Bullking, 30 North
Camend Streel. Manaiold, Ohio 44002, «

N1 Blanchard (Village), Hancock County
Surcnard Rver:
Avost 1,500 feet downstream of Norlolk South.
OIS AT 004 st bt s bt it i
k.uooowmvumucmao« .
Maps svailable for inspection al the an
Cica, ML Blanchard, Otvo
Seat comments 10 Honorebie Max Hindnger,
Mayor. Wilage of ML Bianchard, 513 South
Man Streot, ML Blanchard. Orio 45867

Neisonwille (City), Athens County
Rckng Rver:
About 1,500 foet upstream of State Route 691
About 0.8 mede upstroam of Lake Hope Deve. ..
Vaps avallable for inspection at the City Budd-
"G 29 Fayotie Streel, Neisonwitle, Ohio.
S0 commeorts 10 Monorable Ralph Davis.
Mayor, Cay of Nelsorwile, City Buiding, 20
Fayerte Streed, Nolsorille, Ohio 45764

—_—

Ottawa (Vikage), Putnam County
Fanchand River:
About 1.2 mios downsteam of confluence of
Tawa Pun

Avout 1.9 mles mum ol De!ml. Yohdo.
ane ondon Hadvoad
Tama Run
Al mouth o 2 W
About 1.0 ke upstr Agnes Siroet...,
Salow Floodng (sheed. fow from  Blanchrd
fver o Tawa Run)
":-v miersecton of Locust Street and Fourth
troot, ...
"'mmancmukusvmwun
Streot_
“‘V'mhﬂmmummo’
Locust Steat and Mam Sweet .
Naps avaiible for at the W
Gutdeg, 136 North Oak Street, Otlawa, Onio
Sond comments. fo. Honorable Lowis  Macks,
Vayor, Village of Oftaws, Municpal Buldeg,
T3E North Ok Sireet. Ottaws, Otso 45875

OREGON
Hubbard (City), Marion County

M9 Croe. 60 tool upstream of center of Hubbard
Hoones Ferry Foad

Naps avadable for ln-poclon u m' F\blc
Works Degariment, City Hall, Hubbaed, Oregon
“rd comments (o Ihe Honoratle Beveres
Foutmy. PO Box 237, Hubbard, Orogon 97032

RAHODE ISLAND

Charlestown (Town), Washington County
Siock Istand Sovnd:
Entre shorokne within

upummotsunnmm
ummdwm
Aopm-nmnﬂy 1,500 feet upstroam of Beout

ihpu av“o kr w .t N &m
Inspocioe’s Offica. South County Trak, Route 2,
Charlstown, Ahode istand.

Sond comments 10 Mr. Gary W, Anderson, Pres.
dant of the Town of Charlestown Town Council,
Washinglon County, P.O. Box 849, Charlestown,
Ahode istand 02813

Westorty (Town), Washington County

Mastuxat Brook

st y 40 &
Road

of Waich Ha

WN i s 5%
Aoom-mlwm Mmolhmpoﬁ

Oonumumt\oad

Shareline at comporate fmas at wm
Beach ..

Biock mm 9“ an Aten ﬂlhn
Block [stand Sound Ponding Ateas wiltm Com.
manty oS 4bpingong

mummmmmmonua
the Westerly Town Clerk. Town Hal Waestecly,
Rhode isiand

Send o H le Wiskam Ging
Presdont of the Town of Westerly, Yovmmn
Westerdy, Rhode Island 02891

TEXAS

Freeport (City), Brazoria County
Gulf of Mexco:
Area in wonity of Brazos and Staufter Turning
Bawn

c«wmmmonwmm‘a
way TS
Corp mu % -.-:O'Uw.l’fm
Basn and Beays Harbor .
ewwmum(m
of kevee located south of FM 242) ;
Soulty ol y
wmu&mkm.mmbmlm
proumately 6.500° south of State Route 38)
Shalow Flooding:
Braros Rwer: South of State Foute 268 .
Oyster Crook: South of State Route 332
Maps available for inspection af the City Hall,
128 East Fourth Street, Freaport. Texas
Sond comments 10 the Honorable Tobey Daven-
port, Mayor of he City of Freeport, Brazona
County, Toxas

Shady Shores (City), Denton County
Lynchburg Creek;
Unwumuooovsmo, Shores Road #t conpo-
rale henits
Appmumcw looo Inn m ol uo
Al upstraam corporate fimes.
Stream LC-1.

Stroam PEC-1

Approwsmatoly 42 mie downstream of most
downsiraam corporate Wrsts "

Al most downsiteam comporaie hmads
wmoasmmmam
Shores Road

Approxenaloly mmwmdm
Shores Road ...
mmwmww-musm
Shores Road

Al most upstream corporate lml: (w"m
wido of Shody Shores Road)

lmmlmtnmwmmm

Maps !

Busding. 101

Shotes, Texas.

Sang 10 the M Olive Stophans,
Mayor of the City of Shady Shores, PO Box
362, Lake Dalas, Texas 75065

WASHINGTON

Chewelah (City), Stevens County
Chewaish Croed: Inersechon of Lincoin Averue
and Park Syeel ...
Panamsomwmamuum
Averwe

Thomason Croek: Al the confluence with East
and West Thomason Creeks . %

East Thomason Creek mwmuamdm
Sueot ., :

West Thomason Creek. wlmwwnmdu»
cain Avenue ...

mmmwamwm
Department, City Haf, Chewelah, Wastinglon

Send comments 10 the Honombile Larry Rich-
mond, PO. Box 258, Chewelsh, Washinglon
#0109

Mukiiteo (City), Snohomish County
FPossession Sound. Along entee Coasthine withu
compoeate hwls .,
mmmmmuwm
panment, Caty Hall, Mukineo, Washagion
Send cor 0 he Johe C. Cor-
bett. PO Box 178, Mukittieo, Wastwnglon
8ars

Winsiow (Clty), Kitsap County

Puget Sound (Eagle Harbor). 200 feet eas) from
the canles of the inlersecton of Pariit Way SW
and Madison Avenue S

Maps available for inapection al Ciay Hall Wins:
low, Washngion

Send comments 10 the Honorable Alice Tawusey
PO Box lD'OO w«m thrwn 98110

VES? VIRGINIA
Hurricane, City, Putnam C«anry
Hurncane Croek:
Approwmadoly 4 mda downstream of down
stroam crossing of State Roule 34
i o of Lak Drrvo
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PROPOSED BASE (100-YEAR) FLOCD services and circuits used by new based on the bslanced-loading
ELevaTions—~Continuad entrants for any telecommunications methodology, extend only through vear
-_—————————————  gervice would be subjected ta any end 1985, The purpose of this
Wiea  specified distribution methodology proceeding, then, is to develop
3 aoors  under the policy proposed by the distribution (/.e., loading) guidelines
Bourcy of foedg Akd oesen | ‘e Commission. governing traffic between the United
MG, DATES: Entities made parties to this t:‘_'c” and (""‘:lr *which v eff"”“"l“f-
————  proceeding shall, and other interested implemented beginning January 5.
Mot upstream corporste s w3 's3  persons may, submil: Comments by May 1986.

Maps avallable for inspection at Mma Town Hall
Humcann, Wast Virgesa

Sond comments 1o the Honarable Raymind Toak,
Mayor of e Oty of Hwtcane. 2808 Viegea |
Avirae, Herncane, West Virgna 25450

Winledd, West Vegra,

Sond comenonts 30 the Honorable Cisude J Hant
Mayor of the City of Winheld. PO Bos 208 |
Wiethwt, Wost Vegrua 26213 !

:

-— !

Wirtield, town. Putnam County !

Arrurmnia Raww |
Al Gownatiomm corporate kit ! 470
M psizoam Corporate kimas. 3 *Sh0

Maps avallable for inspection ot e Town Hal |

:

|

Issued: April 23, 1985,
Jeffrey S. Bragg,

Administrator. Federal Insurance
Administralion,

{FR Doc. 85108886 Filed 5-3-85; 8:45 am|
DILLING CODE 6718~03-M

———————,ee——m———

FEDERAL COMMUNICATIONS
COMMISSION

47CFRCh. 1

|CC Docket No. 79-184; FCC 85-176)

Policies To Be Followed in the
Authorization of Common Carrier
Facllities To Meet North Atiantic
Telecommunications Needs

AGENCY: Federal Communications
Commission.
ACTION: Proposed rule.

SUMMARY: The Commission’s present
policy for the distribution of circuits
among available North Atlantic common
currier facilities expires at the end of
1985, This proceeding is necessary lo
develop circuit distribution policies for
the 1966-1991 period. This Notice of
Proposed Rulemaking sets forth the
Commission's tentative conclusions
regarding the policy for distribution of
circuits among available North Atlantic
facilities it will follow during the 1986~
1991 period and requests comments on
those tentative conclusions.

Under the Commission’s proposed
policy for the 1986-1991 period, AT&T
would be permitted, but not required, to
increase the percentage of message
telephone circuits placed on either cable
or satellite facllities by 2 percent per
year up to a limit of placing a maximum
of 60 percent of such circuits on either
type of facility, Circuits used by any
cayrier for the provision of record

10, 1865; and Reply Comments by May
28, 1985.

ADDRESS: Responses to this notice
should be submitted to: The Secretary,
Federal Communications Commission,
1919 M Street, NW., Washington, D.C.
205564.

FOR FURTHER INFORMATION CONTACT:
Robert Gosse, International Policy
Divisions, Common Carrier Bureau,
Federal Communications Commission,
Washington, D.C. 20554, (202) 632-4047,

Second Notice of Proposed Rulemaking

In the matter of inquiry into the policies to
be followed in the authorization of common
carrier facilities to meet North Atlantic
Telecommunications needs during the 1985~
1995 period: CC Docket No. 79-184; FCC 85-
176,

Adopted: Aprill 11, 1885,
Released: April 22, 1865,
By the Commission:

L Introduction

1. We hereby give notice of a
proposed rulemaking to develop
guidelines governing the distribution
(loading) of circuits among available
North Atlantic cable and satellite
facilities during the 1986-1991 period.
The existing circuit-distribution
guidelines negofiated by the United
States international service carriers and
their European correspondents for the
North Atlantic region are embodied in
the comprehensive facilities
construction and use plan developed in
Docket No. 18875." Those guidelines,

' Future Licensing of Overseas Communication
Facilities, 73 FOC 2d 326 (1979). Sev a/ve Overseas
Communicotions, 71 FOC 20 71 (1959). In the earlier
phase of this proceeding, Policies for Overseas
Common Corrfers. 84 FOC 2d 700 (1907] (Report and
Order). we considered a nvmber of cabile and
satellite facilities options for the 19851905 period
and found that the public interest would be served
by construction of a digital, opticai-fiber submarine
cable [ TAT-8) 10 be introduced into service as curly
as 1538 and by use of either of two proposcd
designs then under consideration in INTELSAT for
the INTELSAT=VI series of satellites, Subsequentty,
we authorized US. participation in the constauction
ol both these facilites: See American Telephone
and Telegraph Company. FCC 84230, FCC
24 (tefeased June 4, 1964) [TAT-8
Authorization] and Communications Satellie
Corporation, File No. CSS8L-001-P, FCC 84200,

— FCC 2d frefeased Mayx 25 1908
[INTELSAT-VI Authorization)

2. A fully competitive market does not
now exis! in the provision of
international telecommunications
services. Equally important is the fac
that certain biases exist in the marke
which prevent market farces from
producing an envircnment in which
costs are minimized, demand is
satisfied, service quality is retained,
technological development is
encouraged and benefits to users are
maximized. Therefore, we have
tentatively concluded that we should
continue to exercise supervision of the
activation of cable and satellite circuits
during the 1986-1991 period to assure
that all facilities in use in the North
Atlantic during that period are
reasonably and efficiently used.?
However, we recognize that compe!tition
is increasing and that existing biases
may, over time, diminish. Therefore, we
also tentatively conclude that the public
interest would be served by gradually
moving away from balanced loading
and permit the carriers greater flexibility
in making loading decisions.
Specifically, we tentatively conclude to
continue to exempt from distribution
requirements circuits used for
international record services and to
extend that exemption to new enfrants
into the international messuge
telecommunications service (IMTS)
markel. As to the American Telephon
and Telegraph Company (AT&T), we
tentatively conclude to permit it to
increase at a rate of two perpent per
year over a six-year period the
percentage of traffic it routes over cable
facilities from 48 per cent to a maximum
of 60 per cent. Below we summarize the
Third Notice of Inquiry, the comments
and reply comments filed in response (o
the notice, and the joint proposal
submitted by the Communications
Satellite Corporation (Comsat) and
AT&T at the recently-concluded North
Atlantic Consultative Working Group

TCEFT in the Confervoce Buropeon des
Administration des Posie ef des
Telecommunications, un organization of the pos!
and telecomnunications eatities of 26 Euoopeo
nalions,

*Further. we have Wentatively concduded that o
would b in the pobilic interest 10 revisit the e
loading peioe to the end of this period. OF gours
conditions wartam we would revisit the issue of o
earfivr dnte
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Meeting. We then indicate our
mderstanding of the views of our
eurriers’ foreign correspondents, analyze
{he various options, and reach several
tentative conclusions.

A Third Notice of Inquiry

3. We initiated this proceeding on
August 3, 1984, with the release of our
Third Notice of Inquiry (Notice), FCC
$4-351, FCC 2d . In our
Notice we set out the history of our
involvement in the development of
loading guidelines for facilities use. We
particularly noted that our desire
utimately to permit carriers greater
flexibility in loading decisions had to be
balanced with the realization that
Comsat is dependent upon AT&T and
the international record carriers (IRCs),
entities with a clear economic
preference for cable usage, for almost all
of its traffic. We stated that our goal is
to establish an efficient communications
network which balances the need for
high-quality service, diverse routes and
sufficient capacity with the desire for
reasonable rates for users. More
specifically, we have through our
comprehensive facilities planning
proceedings sought to achieve the least-
cost combination of facilities capable of
meeting demand and of maintaining
acceptable levels of service quality and
reliability. Our pursuit of this goal has
led us, in partnership with interested
United States carriers and their
overseas correspondents, to examine
facilities options and costs to achieve
what we hope will be the optimal
combination of cable and satellite
facilities. Central to this effort, of
course, is the question of loading—the
distribution of traffic between and
among cable and satellite facilities.

4 We indicated in the Notice that
ATAT is now generally required to
Uistribute the circuits it uses for IMTS
imong available cable and satellite
facilities in accordance with what is
known as the “balanced loading”
principle.* Circuits for international

"The balanced routing {or balanced louding)
“eibodology distributes Gircuits among facilities
Wb unused caplcity in 4 manner which, to the
“HEn! poxsible, seeks to place equal number of

ety on all transmission systems between the
United States and o glven country currying equal
"hers of circuits. When one cable or satellite
arission system reaches the Umit of its
'Fecity. it fulls out of the loading pattern and
Tequent growth traffic is equally distribated
& the remaining facilitios with unused
Pacily, When u new satellite or.cable facility in
“oduced into service, wll additional growth
ruits are placed on that facility until it carries as
Ay circaitn us the ather balanced xystems

ir

record services {leased-channel, telex,
public message service, Datel, etc.) are
not subject ¢ any distribution
guidelines.

5. In our Notice we identified
essentially three policy options we could
follow in fashioning loading guidelines
for the 1986-1991 period. The first such
option would be to continue to use
balanced loading. We noted, as we had
in Docket No. 18875, that balanced
loading is a useful loading mechanism.
That is, balanced loading assures that
all existing cable and satellite facilities
are reasonably used and facilitates
restoration planning. Balanced loading
also automatically handles sharp
deviations of actual from forecasted
traffic levels {either shortfalls or
overages), without unduly prejudicing or
benefitting the owners of particular
facilities. On the other hand, balanced
loading treats all facilities as equal and
does not have any mechanism to take
into account technological
improvements which might make one
facility more desirable or efficient than
others,

6. The second option we identified
would be to remove ourselves
immediately from circuit-distribution
decisions, leaving the matter entirely to
the discretion of the carriers. We noted
that we have already done this in
Docket No. 18875 with respect to record
services, merely requiring the record
carriers to provide us with their
expected distributions, and speculated
that it might be possible to adopt the
same approach for IMTS circuits. We
further noted that such a course would
give U.S. carriers flexibility to negotiate
acutal distributions with their overseas
correspondents as well as ta meet their
service and economic needs. We
emphasized, however, that our concern
is the interest of the user, not the
carriers, and that it is not clear that
unfettered carrier discretion would
necessarily serve user interests,
International communications are now
in transition. Although there have
recently been new entrants, the market
is not yet competitive: IMTS accounts
for 89 per cent of all cable and satellite
circuils in use in the North Atlantic and
ATE&T accounts for in excess of 89 per
cent of those IMTS circuits. Also, as a
rate-base-regulated entily, AT&T has a
bias in favor of facilities it can own
(cable) and on which it may earn a
return, as compared to facilities it can
only lease (satellite) and treat as an
expense. We further noted that AT&T's
position as a manufacturer of submarine
cable systems gives it a pro-cable hias
not related to relative costs.
Additionally, our 1966 Authorized User ]

decision had required Comsat lo lease
circuits only to carriers and, thus,
prevented it from developing its own
customer base.® As a result, while we
reaffirmed that a “no guidelines™ policy
might be a valid long-term goal, we
indicated that an immediate
Commission withdrawal may not be
feasible.

7. The third option we identified
would be to develop a new distribution
mechanism which would increase
carrier flexibility and discretion, and
reduce Commission involvement in
loading decisions, but which would
allow us to retain sufficient authority to
assure that user interests are protected.
We have previously in this proceeding
and in Docket No, 18875 considered
some alternative guidelines which might
be useful and the number of potential
approaches is virtually limitless, In
particular, we stated in the Notice that
loading guidelines might focus solely an
ATET, giving other IMTS carriers and
the international record carriers
complete freedom to use whatever
facilities they feel will best satisfy their
requirements. We also indicated thal the
parties might wish to consider the use of
arbitrary cable/satellite ratios, the
prescription for use of absolute numbers
of cable and satellite circuits, or phase-
ins and that they might wish to
approach circuit distribution on either a
country-by-country or on a region-wide
basis.

B. Summary of Comments

8. In our Third Notice we directed
interested U.S, international service
carriers and Comsat to file information
and comments on the designated issues.
We directed the parties to make four
separate filings. First, we directed the
carriers to file their traffic forecasts for
the planning period. Second, we directed
the parties to file proposed circuit
distributions and comments on the three
policy options we presented in our
Notice. Third, we directed the parties to
file their analyses of the proposed
circuit distributions filed in the second
round. Fourth, we directed the parties to
file “final comments" on the plans and
the filings of other parties,

9. In response to our Notice, carriers
filed updated traffic forecasts on August
31, 1984. On September 14, 1984, we
received initial comments and circuit
distributions from AT&T, Consal.® GTE

*See Anthorized Users and Authorized Entities. 4
FOC 2d 421 11966) [Authorized User 1), reconsid.
grid in port, 8 FOC 2d 1448 (1967),

S Comsa) filed its first-round comments on
Seplember 17, 1904, and included therowith, &
motion 1 socept them one business day late,

Contirwni)
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Service Corporation {on behalf of its
wholly-owned subsidiary the Hawaiian
Telephone Company). CTE Sprint
Communications Corporation (GTE
Sprint), ITT World Communications Inc.
(ITTWC), RCA Global Communications,
Inc. (RCACC), and TRT
Telecommunications Corporation
(TRT).” On Seplember 14, 1984, we also
received comments on the policy issues
in our Notice from two non-carrier
respondents: the National
Telecommunications and Information
Administration in the United States
Department of Commerce (NTIA) and
Aeronautical Radio, Inc. (ARINC), a
large user of international
telecommunication services.* On
October 10, 1984, we received comments
from ARINC, AT&T, Comsat, and NTIA.
On November 2, 1984, we received
comments from ARINC, AT&T, Comsat,
ITTWC, NTIA, RCAGC and Satellite
Business Systems (SBS). Finally, on
November 1, 1984, AT&T filed a revised
traffic forecast in which it reduced its
estimate of circuit needs during the
planning period by 5-9 per cent.

10. In their comments, the commenters
addressed separately the question of
loading criteria for record services,
IMTS by new entrants, and IMTS by
AT&T. In brief, they generally favor
exemption from loading guidelines for
suppliers of record services and
suppliers of IMTS other than AT&T.
They also generally favor some form of
increased flexibility for AT&T—
although none favors the immediate
elimination of all restrictions on AT&T.
Even AT&T, who argues that the market
is ripe for reducing restrictions upon it,
does not advocate immediate exemption
from all restrictions. Rather, it argues for
gradually increasing its flexibility over a
number of years as competition
develops in the marketplace. Only
Comsat argues in favor of retaining the
current balanced-loading methodology
indefinitely, although GTE Sprint favors
its retention until the introduction of:
TAT-8 in 1988. Even Comsat, however,
has agreed that some relaxation of
balanced loading could be implemented
without unduly harming the public

-

Comsat cited a5 the reason for its laleness a
breakdown in its word-processing equipment
Comsat also sought lule acceplance of its November
21084, final comments on the grounds that it
needed 1o obtain the review of senior management
officisls who were absent. Inasmuch s no one was
unduly inconvenienced by the slight delays, we
shall grant both Comsal's motions.

"MCI International, INC. (MCI) Biled forecust and
circuit distribution data but no commenta,

* ARINC is a not-for-profit joint venture of the
1S, airline industry which serves the
communications noeds of its member airlines.
ARINC is nol i carner, but an unregulated user
Rroup.

interest. In the presentation which
follows we will address separately the
respondents’ arguments for record
service, IMTS provided by new entrants
and IMTS provided by AT&T.

11. Recard Services. All of those filing
comments either argue that we should
continue to exemp! record services from
any loading requirements or do not
oppose such an exemption. The carriers
observe that the record-services market
is relatively small ® and that they are
therefore unlikely to affect the efficiency
of North Atlantic facilities. Moreover,
the commenters argue that there are now
several providers of such services and
that record-circuit loading is subject to
marke! forces. They also state that
constraints could inhibit the further
development of competition. More
importantly, the carriers state that the
vast majority of record-service circuits
(approximately 85 percent) are used for
leased-channel service where customers
tend to have requirements for a cable or
a satellite circuit and that the public
interest would be served be giving
record carriers flexibility to respond to
these customer needs.'® Comsat did not
oppose exemption of record services
from binding restrictions.

12. New Entrants. Most of those filing
comments also advocate extending the
exemption from loading restrictions to
new entrants into the IMTS market and
to existing IMTS providers other than
ATE&T. The advocates of such an
exemption argue thal new entrants and
existing IMTS providers other than
AT&T now provide a very small
percentage of IMTS and that their share
of the market is expected to grow slowly
over the 1986-1991 period. As a result,
they argue that such new entities will
have a relatively insignificant effect on
the loading of overall facilities. Further,
some of those filing comments argue
that having maximum fexibility in
routing traffic over cable or satellite
facilities will aid new entrants in
obtaining operating agreements from

*Record services as a whole account for less than
11 per cent of circuits ln use o the North Atlantic.

W For example, the type of dati processing
equipment 8 user employs may dictate its cholce of
facility. Briefly, some older data-processing
equipment relies for error detection upon
retransmission from the receiving computer (o the
sending computer, In such equipment, the delay of
satellite transmission requires the sending computer
1o pause, waiting for retransmission, and reduces
the amount of processing that can be accomplished
in o given time {the so-called “throughput™). Such o
user would ordinarily opt for a enble circult, Newer
data-processing equipmen! incorporales errors
correction devices to socommaodate sutellite deluy
Further, high-speed date transmission. which
tequires greater bandwidih than that of voice-grade
clreults, now depends upon satellite cironits which
can be more easily sod efficiently configured for
#uch broad-band circuits thun can cable circolts.

potential correspondents. The
commenters also assert that flexibility
in routing traffic will result in the most
economical provision of service. GTE
Service Corporation {on behalf of its
affiliate the Hawaiian Telephone
Company) states that established. but
small, providers of IMTS also need such
flexibility, GTE notes that its affiliate
has new circuits to Europe and that it
can save money by be being able 1o
route its circuits over the lowest-cost
facilities. GTE also argues that routing
flexibility will allow it to realize the
benefits of digital transmission
technology: by aggregating all its traffic
on one digital facility it would have
enough circuits to make use of digital
circuit-multiplication equipment. Again,
neither AT&T nor Comsat opposed
exemption of new and existing
providers of IMTS other than AT&T
from loading criteria,

13. AT&T Loading. The commenters,
however, do not support relieving ATaT
of loading restrictions for IMTS.
Although all parties recognize that our
long-range goal is to remove ourselves
from the loading question and to rely
upon competitive market forces for such
decisions, they argue that conditions are
not now ripe for such a move. They
believe that freeing AT&T too soon
would be counterproductive in that it
would stifle, rather than spur, the
growth of a competitive market. The
respondents state that AT&T, unlike
other providers of international service
has overwhelming market power—
AT&T accounts for over 99 per cent of
total IMTS service in the North Atlantic
and 89 per cent of total circuits in usein
that region. ARINC characterizes
AT&T's markel power as “monolithic”
and argues that the only way we will
ever to able to remove ourselves from

* loading decisions will be to provide

users with true alternatives to AT&T's
monopoly services. ARINC asserts tha!
the only way this can be guaranteed is
to allow users to lease satellite circuits
directly from Comsat (Authorized User
11 ") and to purchase indefeasible rights
of user (IRUs) in cable circuits. Until
such choices exist, ARINC argues,
removil of loading restrictions will
simply stifle competition.* ITTWC

' Proposed Modification of the Commission's
Authorized User Policy Conceming Access to the
International Satellite Services of the
Communicutions Satellite Corporation, FOC 8463
— FOC 2d « 50 FR 2552 (Jamuury 17. 1965
{Second Report and Order). See afso 10 FCC 24 19
(1982) (Report and Ocder). vacatod qund reowmiet
sub non ITTWC v, FCC.725F. 24 732 (D.C. C
1964)

"ARINC devotes the balance of its pleadings !
its request for i change in the basis on which

$ -l
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notes that AT&T's market power is so
strong that freeing AT&T of restrictions
would raise an unaceeplable risk of
anticompetitive abuses. GTE Sprint and
SBS are particularly concenred that
ATAT could immediately use up
remaining idle circuits in the TAT-6 and
TAT-7 cables, thereby depiiving rnew
entrants of access to cable circuits until
the introduction of TAT-8 in 1988."
They argue that such an occurrence
would severely impair the ability of new
entranls to establish themselves in the
market.

14. In response to the last issue, ATAT
counters that the concerns relating to
the availability of cable circuits are
unfounded. First, it notes that the
Commission has retained jurisdiction to
reallocate circuits in TAT-7 and TAT-8
cables as required by the public interest.
Second, it points out that the decisions
authorizing the U.S. carriers to
participate in the construction of these
cables were conditioned on circuits
being available to new entranis. AT&YT
notes that, in connection with TAT-7,
AT&T itself stated that it would make
circuits available to any other ULS.
inlernational carrier if cable circuits
were not generally available to meet the
needs of those carriers. AT&T states
thit none of these parties has provided
any foundation for the belief that ATAT
would not reasonably make indefeasible
right of user interests in cable circuits
available to new entrants, :

15. Comsat emphasizes that AT&T's
preference for cable facilities, which it
notes ariges both from its substantial
investment in such facilities and its
position as a manufacturer of cable
systems, distorts AT&T's loading
decisions, As a result, Comsat argues
that Commision withdrawal would

nalioual cable facilitles are now owned. 1S,
e4 und foreign correspondents own undivided
(nferesty in cirenits. ARINC requests us 1o

b

i cable ownership to an arrangenent where
"Soentities and their correspondents would each
repacataly parchase thewr own whole circuits (the
whaole-elreult policy). We note that ARING first
tuised s whole circuit ownership argament in
timmection with our eonsideration of the US,
Crnens” aputication for suthorization (o construct
the TAT-8 cable. File No. I-T-C-84-072. ARINC
frquesiod uw to condition our grant of avthority
upon the carders sgreeiag to modify the TAT-8
dieement o requine whole-circuit awnership, We
Genind ARING s roquest ax baving been presented
t00 late In the TAT-8 matier and suggested that it
TIRAY better pursae the question in the facilities-
planning procoss, particularly the North Atlantic
Conucltative Process, Sew FCC 84-240 s parm, 5y,
ROl 21 FOC 2d . ARINC argues,
hawiver. that we should address the Quarstion in the
nstant pmumdin,p

SHBS notes that it purticaalry needs 10 he
wsured of secess to ntemational cabke clrcuits,
oo It distributes ity traffic Jomestically via
sairllite. SBS notes that “double hops™ {ihat is using
Wa salellite links in tandom for the swase
ransaission] are technically undesirable

i
*
h
[
|

merely place loading decisions in the
hands of AT&T, not the market. Finaily,
Comsat argues that AT&T could, absent
a loading requirement, severely impair
the satellite medium by routing all or
virtually all its traffic over cable. The
licensing of TAT-8, Comsat argues,
enhances AT&T's existing dominance,
by increasing its ability to divert future
traffic to cable facilities. With respect to
its entry as a competitor of AT&T,
Comsat argues that it will take time for
it to make inroads upon AT&T's
cwrrently “overwhelming” market power
and that it is therefore unclear how
soon, if ever, it would be able to divert
enough IMTS traffic from ATAT to
support the satellite system on its own.

16. The commenters, however, do not
agree on what kind of loading
restrictions should be applied to AT,
Comsat argues that we should continue
to impose balanced loading for the
foreseeable future. The other
commenters ™ sgree that we should
move away from balanced loading (it
least after introduction of TAT-8) in
favor of increased flexibility for AT&T. "™
Most argue that balanced loading is 100
rigid, does not take into consideration
any cost differences between facilities,
and, thus, will not maximize economy or
efficiency. They also argue that
balanced loading, by guaranteeing a
fixed share of traffic to satellite
facilities, will not give Comsat an
incentive to enter the retail-service
market and to build its own customer
base. This is a problem, they argue,
because such a guarantee will not
encourage intermodal competition and
will. thus, not require the owners of
either type of facility to reduce costs or
improve the guality of their respective
facilities. Rather, these parties favor the
development of an alternative loading
methodology, splitting generally
between those calling for cost-based
loading and those which would
gradually increase the percentage of
circuits AT&T each year could place on
cable facilities. In all, there were
essentially six propoesed methodologies
which will be described below, These
are the AT&T. the Comsut, the GTE
Sprint, the ITTWC, the NTIA and the
joint AT&T/Comsat compromise
approaches.

17. ATET Proposal. AT&T proposes
what it describes as a gradual change or
“phase-in" of increased loading

TR and CTE Servion Corpuration did not
widdress the question of ATAT loading.

*SBS stotes that it might be “advisable™ o give
ATST greater flexibility, and states that it lavors »
gradual relaxing of loading restrictions on ATET,
but dows not detine any particular pian by which
this might he accomplished.

flexibility over a four-year period (1986
89). At the end of this four-year period
ATET proposes that we withdraw and
leave it with total flexibility in loading
satellite and cable facilities. During the
four-year phase-in {or phase-out) period.
ATET proposes to move from a 52 per
cent satellite /48 per cent cable use ratio
which will obtain st year end 1985 under
balanced loading to a ratio of 40 per
cent satellite /60 per cent cable by year-
end 1989.'° AT&T, thus, seeks an
increase of three per cent per year for
four years in the flexibility to load cable
facilities, although it does not guarantee
that it will exercise that flexibilty. AT&T
also states that its proposal for a three-
per-cent limit should apply to the North
Allantic region as a whole and that no
specific country-by-country loading
requirement would be imposed. (i.e,
although it would hiave a three-per-cent
regional cap it would have total
flexiblity in negotiating country-hy-
couniry loading plans).

18. ATAT argues tha! its approach
wonld increase reliance on marketplace
lorces and represents a more economic
use of cable and satellite facilities than
does balanced loading, It would, notes
ATST, also eéncourage Comsal to enter
the competitive market to develop its
own customer base. AT&T also states
that its plan would s!low us to continue
to monitor its loading decisions to
assure compliance with its
commitments. Finally, AT&T assures s
that its plan will not adversely affect
service quality or reliability, and that
service reliability will be “comparable™
to that now achieved under balanced
loading.?

19. ATAT emphasizes that allowing it
the requested greater freedom will not
threaten the INTELSAT satellite system.
ATA&T notes that its foreign
correspondents have a substantial
economic and political investment in
INTELSAT and are not interested in
jeopardizing those commitments.
Additionally, AT&T states that it does
not anticipate a wholesale abandonment
of satellite facilities: that its plan is »

“While ATATS proposul s Tor a Jouading ratio of
40/60 for either facitity, it is clear that what it really
sevhy is the whility to use mum cable clreyits, Under
s proposal. ATAT would increwse ity cable wse
froms & 48 per cont 10 53 per cent in 1966, to 34 per
onl in Y7, to 57 per cont in 1988 und o 00 per cont
in 1945 At the end of the four-year period, ATAT
fillugs ndicate that it would increass ifs cable
nsage 10 66 per cent in 1990 and 71 per cent in 1901,

TATAT ucknowledges thal, becouse s
methodology would plade more cireults on cable. u
failure of a cabile would interrupt more clecults than
would be the case under bulunced loading and that
sotvice miinbility would be sdversely effocted.
However, AT&T argues that improved selworking
techniques (rentusition and network management)
will reduce the impaoct of service intermgions
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gradual "phase-in™ over a four-year
period. Finally, AT&T states that its plan
applies only to growth traffic and that it
will not deload any satellite or cable
facility.

20. Comsat Proposal. Comsat argues
that any loading methodology we adopt
should achieve four objectives. First,
such a methodology should provide a
framework which encourages
intermodal competition. Second. it
should be flexible enough to
accommodalte deviations (shortfalls or
overages) from forecasted traffic levels
as well as the requirements of new
entrants. Third, it should facilitate the
planning of international facilities.
Fourth, it should lessen the
Commission's regulatory involvement,
Comsat believes that the loading
mechanism which best meets these
criteria is balanced loading. Comsat
argues that balanced loading assures
efficient use of existing cable and
satellite facilities, minimizes the effects
of the failure of a facility, is easily
understood by all parties, can be
implemented relatively automatically,
and will automatically accomodate
traffic fluctuations and new entrants. As
a result, Comsat argues that use of
balanced loading will minimize
Commission involvement in the question
of loading. Comsat also asserts that, by
assuring that traffic is directed to both
cable and satellite facilities, balanced
loading will give all parties a firm basis
on which they can base their facilities
plans—since it believes that facilities
owners cannot plan facilities or their
timing unless they know how they will
be used.

21, GTE Sprint Proposal. GTE Sprint
also supports a transitional approach
which would gradually allow AT&T
more loading flexiblity. GTE Sprint,
however, notes that, due to the lead time
needed to design and construct new
cable and satellite facilities, no benefit
would result from freeing AT&T from
balanced loading until the TAT-8 cable
is introduced in 1988. From 1988 until
1992, when GTE Sprint states that TAT-
9 cable is scheduled to be introduced, its
plan would allow AT&T the flexibility to
place between 45 to 55 per cent on either
cable or satellite. From 1992 to 1994, the
GTE Sprint plan would allow AT&T to
place 35 to 65 per cent of circuits on
either cable or satellite facilities.
Beyond 1994, GTE Sprint would free
AT&T from loading requirements, but
states that we must nonetheless
continue to monitor facilities loading to
protect against efforts of overseas
telecommunications entities to dictate
facility options to U.S. entities of such
dictation were contrary to U.S. interests.

22, ITTWC Proposal. ITTWC
advocates a transitional approach which
would permit AT&T over the period
1986-1991 to move away from balanced
loading at a rate of two per cent per
year (at that rate AT&T would reach its
proposed 60/40 ratio in six years).'®
Even after 1991, ITTWC does not
recommend freeing AT&T from all
loading restrictions. Rather, it would
require AT&T to submit distribution
plans in which the levels of cable and
satellite use are determined by “the cost
of available and proposed facilities” in
which the lower-cost facility would
receive proportionately larger levels of
traffic. ITTWC states that its proposed
cost-based loading mechanism should
apply only to growth traffic (that is,
AT&T should not deload any facilities)
to avoid disruption of existing
investments. ITTWC believes its
methodology would increase intermodal
competition and lower facilities costs
(the only way for a cable or satellite
owner to increase its traffic would be to

lower the relative cost of its facility) and-

could lead to the ultimate withdrawal of
the Commission from loading decisions.
ITTWC recognizes that its approach,
like that of NTIA, requires the gathering
of cost information not now availale, but
notes that the 1986-1891 period could
and should be used to gather that
information.

23. NTIA Proposal. NTIA identifies
four options for an alternative loading
methodology. ' The first would be to
base cable and satellite loading on their
respective revenue requirements. The
second option is what NTIA describes
as a “transition™ to option 1 in which,
recognizing that the information
necessary to calculate a regional
revenue requirement for satellite
facilities is not now available, would
use Comsat's tariff lease charges as a
short-term substitute for the satellite
revenue requirement. The third option
would be to allow customers to decide,
for all services, including IMTS, the type
of facility to be used. The forth option is
what NTIA calls a laissez faire
approach which is essentially identical

*During the 1986-1601 period. ITTWC advocated
uctually the continustion of what it called un
“equitable loading methodology.” In its Septomber
14 commenis ITTWC did not define what it meant
by the term “equitable.” but in its November 2 Final
Comments, it stated that it did not mean thereby
balanoed loading and stated that it believed
allowing ATAT to increase cable use by up o two
per cent per your would be “equitable.”

NTIA first raised its proposed mothodology in
commenis filed in the Pacific Planning Process (CC
Docket No. 81-343), but raises them again in s
comments in this proceeding. NTIA specifically
Incorporates ity prior pleading by reference. The
description of the NTIA proposal which follows in
from its Pacific Planning Commeonts.

’

to our option of immediate withdrawa|
from loading decisions.

24. NTIA asserts that Options 3 and 4
(customer choice and laissez faire) are
not now workable and recommends
Option 2 (the transitional approach)
which will lead ultimately to Option 1,
which it views as the best solution.
NTIA argues that Commission
withdrawal from loading decisions is
not feasible, since the international
market is not truly competitive, and that
without such a competitive market, the
potential for anticompetitive abuses is
too greal. With respect to relying upon
customer choice, option three, it states
that this might also be a good long-term
goal, but concedes that it cannot now be
implemented since the international
dialing system does not permit IMTS
customers to select the type of
transoceanic facility.*

25. NTIA states that Options 1 and 2
should be viewed together, as Option 2
is merely a transitional step toward
Option 1, and that they represent the
best and most workable approach to
achieve our overall goal of the least-cost
mix of facilities and least amount of
governmental involvement in facilities-
loading decisions, while preserving our
ability to protect the public interest. The
NTIA plan would base loading upon the
relative revenue requirements of cable
and satellite facilities. That is, NTIA
would require the cable and satellite
owners to submit the per-circuit revenue
requirement of their respective
mediums. From these, we would
calculate a "composite” facilities
revenue requirement for the region. The
medium with the lower per-circuit
revenue requirement would receive a
share of circuits inversely proportional
to the relation of its revenue
requirement to the average revenue
requirements for both mediums. That is,
the facility with the lower revenue
requirement would receive a
proportionately larger share of traffic.

26. NTIA explained the operation of
its methodology through a hypothetica!
example: NTIA assumed that the per-
circuit revenue requirement for cable Is
$9,000 and the satellite revenue
requirement (lease charge) is $6,000. The
composite would be $15,000
($9000 4 $6000). The ratio of the cable

*NTIA notes that there are a number of
technological. Institutional. and economic problems
many of which have not yel been identified. which
mus! be solved before customers could be permitied
to chooae their own routing. For example. NTIA
notes that in the ciese of IMTS service these
problems include plamming, switching, accounting
and coordination. NTIA also notes that the
necessity 1o obtain the agreement of overseas PITs
could raise political problems.
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revenue requirement to the composite
would be .60 |$8000/$15000] and the
satellite ratio woud be 40 [$6000/
$15000}, Using an inverse ratio, the
satellite (the cheaper facility under this
hypothetical) would receive 60 percent
of the traffic.*! So as to "normalize"
facilities and not “give an apparent
wdvantage to either medium," NTIA
would base the initial revenue-
requirement calculation upon as
pssumption that traffic in each region is
divided equally between cable and
satellite facilities.* Recognizing that the
cost information needed to calculate a
revenue requirement for specific

satellite configurations on a regional
basis is not now available, NTIA would
employ Comsat's bundled monthly lease
charges (now $1060 per voice-grade
circuit] as a surrogate.™

27. NTIA states that the benefit of its

methodology is that it would put the
tuble and satellite mediums into
competition, since the only way for a
cable owner or for Comsat to increase
its share of traffic would be for it to
lower the revenue requirement of its
facilities. His, in turn, would require
such an owner to lower rates for end-
user service, Introduce innovative
pricing policies, introduce new services,
keep a tighter rein on variable costs
[such as operating and maintenance
costs), retire inefficient facilities, use
cable facilities to restore satellite
facilities instead of having a spare
salellite and use satellite to restore
cable instead of having excess cable
capacity, and use more circuit-
multiplication equipment such as TASI
or TDMA/DSL. The net effects of these
measures, according to NTIA, will be a
more efficient use of facilities and lower
prices for end users. NTIA notes that its
methodology would also shift the risk of

NTIA ulwe recognizes that fareign
csponilents may pot ugree to the loading
g Aty desived. Howover, siooe
one wouldd represent the optimal levels for
erest. NTIA argues that the US. carriers
e the caloylated usoge levels as the sturting
it in -.,vguu.mnx i mutuatly-secoptable fevel.
NTIA notes that, sincy the cost effectiveness of
ther modbum increases with use, if one fucility
Vi more Iraffic over s substantial period. its
' oper cireult would go down relatise to the other
ity which wus not a0 heavily used. To avoid
nhilunces in use caused by cirrier choice,
od Touding. or other past practices. uod the
funt dtistortion of cust figures, NTIA woold
3 inctual, past use levels at the inception of its
ading mechanism
On Februury 1, 1065, Comsal pirseant (0. the
frirement in out Earth Stotion Ownership
rmaking, FOC 84-605, 48 FR 50030 [Decomber 26,
I lnd voviglons to its il 1o snlsandle s
Wnill chisrges inlo separate chargies for spive
YRment and earth-stution services

s int

facilities investment from users to the
shareholders of the carriers.

28. NTIA recognizes that its plan need
further exploration and refinement
before it could be implemented. One
problem area NTIA identifies is the fact
that Comsal's lease charges ae not a

" perfect substitue for the satellite

medium'’s regional revenue requirement,
NTIA notes that INTELSAT's costs are
averaged worldwide and that Comsat's
rates are averaged for the regions
(Atlantic and Pacific) that it serves.
Further, NTIA notes that, since
conditions vary from ocean basin to
ocean basin the fully-allocated costs for
a particular region may be either above
or below INTELSAT's average costs.
Still, NTIA notes that these figues are
available and can serve as a close, if not
perfect, approximation of the regional
revenue requirement. NTIA further
notes that the INTELSAT costs are only
part of Comsal’s total costs and argues
that any skewing effect of INTELSAT's
worldwide cosl averaging should be
relatively minor. NTIA also recognizes
that cable revenue-requirement figures
are not now available either and that
there may be some dispute as to what
elements should be included in their
calculation. NTIA, however, believes
these issues are manageable. Even
though its plan may require substantial
Commission involvement in caloulating
the revenue requirements, NTIA alleges
that it will reduce Commission effort in
facilities planning and licensing and,
after implementation, will largely be
self-executing.

C. ATET/Comsat Joint Proposal

29. The issue of loading mechanisms
has also been under examination in the
North Atlantic Consultative Process. In
a joint submission to a meeting of the
North Atlantic Consultative Working
group in Orlando, Florida, January 8-11,
1985, AT&T and Comsat submitted a
“coordinated plan" which the authors
state would “allow a greater degree of
flexibility than is present in the current
|#.e., balanced-loading] plan while
preserving the advantages of a

MNTIA S approsch would also call for us to shilt
our regulalory review away from the facilities.
wuthorization stage. That ix, the NTIA plan calls for
us 10 approve: requakts by the carriers and Comsat
10 butld uny facilities they want. bul to make clear
10 them that the use of the Tocitities wauld be
delermined objectively by relative conts. As o
result NTIA argues, the fucilities owners woukd be
required 1o Keep cokts low and to avoid excess
cupacily, since excess Tncilities would increase their
conts und teduce the number of circuits they could
s,

FNTIA proposes thut the carriots bo nllowed 10
upply for blanket authorization of all 1he calile and
satellite fucilities thoy will need in'u givien period
which would automutically be gruntod unless we
rejectod o within a spoecified timo.

coordinated plan.” United States
Submission to NACWG, at p. 30. The
proposed plan represents a version of
the proposal AT&T had submitted in its
comments: to allow beginning in 19886 a
gradual increase each year in cable/
satellite loading flexibility up to a
maximum of 60 per cen! on either cable
or satellite. The joint proposal, however,
does not specify the number of years in
the “"phase-in" period (AT&T had
proposed four years) or the percentage
of change to be allowed each year
{AT&T had proposed 3 per cent per
year), These issues were lelt to future
negotiation.

30. Like the AT&T plan, the joint
proposal would allow the loading plans
for individual countries to differ from
the agreed upon percentages, so long as
the regional total for the North Atlantic
remains within the agreed ceilings each
year, The proponents note that this
approach would grant service carriers
greater flexibility, while giving "due
regard to such considerations as the
level of existing INTELSAT investments,
the need to preserve adequale
restoration alternatives, and the
economics and preferences of individual
carriers and correspondents.” /d., at 31.
The proponents also state that it is
difficult to predict how the market will
develop into the 1990’s and therefore
suggest that the proposed plan apply
“for some interim period,” with all
parfies continuing to monitor cable/
satellite loading and to exchange views
concerning policies for the future.

D. CEPT View

31. Also at the January, 1985, North
Atlantic Consultative Working Group
meeting, the representatives of the CEPT
entities expressed their view that
distribution decisions in the North
Atlantic region should be left solely to
the telecommunications entities which
have invested in the cable and satellite
facilities used to provide service, The
CEPT entities oppose the use of any
rigid distribution formulas and support a
flexible circuit-distribution methodology
based entirely upon bilateral
discussions belween correspondent
pairs. In the CEPT's view any circuit-
distribution methodology adopted
should:

1. Recognize that satellites and cables
are complementary transmission
mediums and, thus, allow for an overall
network optimization;

2. Take into account the need for
media and path diversity;

3. Recognize the different
characteristics of different mediums and
the impact this may have on planning;
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4. Allow activation of capacities so as
1o make the best economic use of
committed investments;

5. Not include any rigid formulas
which would impede flexible planning:
and

6. Leave sufficient freedom for
bilateral discussions between individual
lmfﬁtil%urmers.

32. The CEPT representatives stated
that they view the joint proposal of
AT&T and Comsat as a8 move in the right
direction and thal it could serve as a
basis for further discussion when further
information became available as to the
size of the increase in flexibility to be
allowed each year and the period over
which the proposal would extend. The
CEPT entities questioned the imposition
of a 60-per-cent limitation on the loading
of a given medium. The CEPT
representatives also stated their view
that the NTIA proposal does not provide
the required degree of flexibility and s,
therefore, unacceptable to them as a
circuit-distribution methodology.

IL. Discussion

33. Our goal is to rely on market
forces to establish the optimal mix of
services, rates and facilities. We believe
that a competitive environment best
balances the need for high-quality
service, diverse routes and sufficient
capacity with the desire lo minimize
rates for users. We further believe that
market forces can be used to encourage
the efficient use of existing facilities and
the development and deployment of the
most efficient facilities in the future.
After reviewing the comments and
information filed in this proceeding, we
agree with those filing comments that
the market is not now sufficiently
compelitive to allow us immediately to
remove ourselves from circuit
distribution decisions'with respect to
AT&T s international MTS circuits. We
also agree with most parties that
balanced loading, although providing
certain service-reliability benefits, is too
rigid a methodology, does not promote
intermodal competition, and will not
significantly move us toward a greater
reliance on market forces.

34. We are entering a transitional
period during which carrier and facility
competition will develop. In such an
environment. it is necessary to fashion a
new methodology which will permit
AT&T more flexibility than allowed
undler the current balanced-loading
methodology. However, this flexibility
should reflect the nascent state of
competition while at the same time
encourage Comsat and other service
providers to compete vigorously. As a
resull, we tentatively conclude that we
should adop! a transitional loading

mechanism which will allow AT&T over
the next six years to increase by two per
cent per year the number of circuits it
places on either cable or satellite
facilities from the 52 per cent satellite
and 48 per cent cable level which will
obtain at year-end 1985 up to a
maximum of 60 per cent on either
medium. Daring this transitional period.
Comsat and other providers will have
an opportunity to increase their shares
of the international MTS market. We do
not, however, see any need 1o impose
circuit-distribution restrictions upon
providers of record services, upon new
entrants into the internationsl record or
MTS markets, or upon providers of
IMTS other that AT&T. Such services
account for a relatively small number of
circuits as compared with IMTS and
thus will not significantly affect the
efficiency of overall facilities use. As a
resull, we tentatively conclude to
continue to exempt circuits used by
these carriers from facilities-use
requirements. In the discussion which
follows we shall first consider the three
broad methodologies we outlined in our
Notice: Balanced loading, immediate
elimination of guidelines for AT&T and
non-imposition of guidelines for other
carriers, and phase-in alternatives. We
shall then discussion under the
alternatives phase-in appro#ch the
various proposals presented by the
parties for AT&T's IMTS circuits, We
shall also describe a staff proposal
which ties flexibility for AT&T to
increased market entry for other
providers of IMTS. Finally, we shall
consider an ancillary issue raised by
one of the parties outside the issues
designated in our Third Notice of

Inquiry.
A. Balanced Loading

35. Based upon our analysis of
balanced loading and its effect upon our
overall policy goals, we have tentatively
concluded that we should no longer
base circuit use upon tha! methodology.
We do not mean by this that we no
longer see benefits in the balanced-
loading methodology. It continues to
provide the service quality benefits we
have previously detailed: It helps
service reliability by reducing to a
minimum the number of circuits
interrupted by the failure of & major
transmission facility. It also provides a
predictable and automatic technigue by
which to handle sharp deviations of
actual demand from forecasted traffic
levels. As indicated by the table
appended to this Second Notice of
Proposed Rulemaking, the percentage of
circuits placed on satellites resulting
from appiication of balanced loading
during the 1986-1991 period would range

between 45.9 and 53.5 percent. The
corresponding range for cable circuits
would be 46.5 to 54.1 per cent. This
range of percentages should not produce
undue adverse effects on ATAT,
Comsat, INTELSAT or new entrants
Balanced loading, however, by
guaranteeing Comsat essentially one-
half of all growth traffic during the 1266-
1991 period, provides it with little
incentive to enter the IMTS market and
to compete for its own customer base
Additionally, it fails to provide Comsat,
INTELSAT or AT&T with incentives 1o
build and operate efficient, low-cost
facilities. The lack of such incentives
would slow the development of a
marketplace mechanism for the cost
based distribution of circuits between
cable and satellite. We must, therefore,
tentatively conclude to reject a
continuation of balanced loading.

B. Immediate Elimination of Loading
Guidelines

36. As we have indicated, none of the
parties to this proceeding argues for the
imposition of loading requirements upon
providers of record services, upon new
entrants in either the record or IMTS
markets, or upon IMTS sérvice providen
other than AT&T. As discussed below
we see no reason lo impose such
restrictions on such a relatively small
percentage of circuits, where customers
frequently designate a medium, where
competition appears to be developing
and where no entity has substantial
market power,

37. Record Services. We tentutively
conclude that we should continue to
exempt circuits used for record services
from any specific circuit-distribution
guidelines. The total number circuits in
the North Atlantic used for record
services is relatively small (less than 11
per cent of total circuits) and thus could
have little effect on the overall use of
cable and satellite facilities. Further, the
vast majority (approxiamtely 87 per
cent) of total record circuits are used for
leased-channel services, services {or
which customers often have a specific
need for either a cable or a satellite
circuil. Additionally, leased-channel and
switched record services are offered by
multiple international carriers, none of
which appears to have an overwhelming
market share or to wield market power,
and the number of such carriers is likely
to increase. Thus, we tentatively
conclude that there continues 1o be o
viable marketplace mechanism for
distributing leased-channel and
switched record circuits between the
cable and satellite mediums and tha!
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such circuits should be exempt from any
kading requirements.®®

38. We wish to make it clear that our
proposil 1o exempt record circuits from
& specific circuit-distribution
methodology would apply to any U.S.
international carrier providing such
services, including ATAT. At present,
the major international record service
AT&T provides is leased-channel
service. AT&T's leased channels are
subject to the same marketplace
distribution mechanism as applies to
other U.S., carriers. Moreover, AT&T is,
in effect, a new entrant into the leased-
channel market, inasmuch as we had
prohibited AT&T between 1964 and 1582
from providing leased record channels.*
AT&T does not have a significant share
of the record leased-channel market. As
of the end of 1984, for example, AT&T
provided only 90 of the approximately
1442 leased channels in service between
the U.S. and the CEPT countries (6.2 per-
cent). Given the strength of the
marketplace mechanism for allocating
leased circuits between the cable and
satellite mediums and AT&T's relatively
small share, we find no public-interest
reason to impose greater restrictions
upon AT&T's distribution of leased-
channel eircnits than upon that of other
carriers, We thus propose also to
exempt AT&T from specific distribution
guidelines for leased-channel and other
record services.

39. New Entrants. We also tentatively
conclude that we should not subject
new entrants into the international
record or MTS service markets to any
specific circuit-distribution guidelines.
We note, again, that none of those filing
comments opposed giving new entrants
total loading flexibility. Just as we
tentatively concluded that circuits used
for the provision of international record
services should be exempted from
specific circuit-distribution quidelines,
we believe the same considerations
generally apply to circuits used for such

*The effectiveness of existing market forces will
be further enhanced by several rocent events. First,
the introduction of INTELSAT Business Service
(IES) will provide uyers with an udditional choice of
service and may increase competition in the
ational leased-channe! markot 1BS ullows the
tion of smaller, cheaper carth-stations on or
Fear customer premises and can save custamens the
cost ol domestic tall circuits. Further, because we
Rave authorized # number of entities 1o provide the
¢urth-station portion of IBS. most of wham have no
ownarship of cable facilities, IBS may introduce

poce competition batween cable and satellite
‘Oities. Price competition should ulsa be
‘imalated by our recent decision in Eerth Stotion

Ow

wrship 1o allow competitive ourth-station

“IVices in connection with regular INTELSAT

watelite services, and vur decision in Authorized

User 1Mo allow Comsaf 1o provide space segment

amvctly 10 users,

. Sew Overseas Commuanications (TAT4
wvisited), 82 FCC 2d 041 (1962).

services by new entrants. New _
providers of leased channels will be
subject to the same customer-choice,
marketplace mechnanism for
distributing such circuits between cable
and satellite facilities that we discussed
above. New providers of switched
record services will employ relatively
few circuits and be subject to
competition from existing suppliers.
Moreover, at least initially, the new
entrants will account for only a
relatively small portion of the total
number of circuits in use and will, thus,
have little impact upon the overall use
of cable and satellite facilities.

40. New entrants into the IMTS and
other international voice-services
markets can be expected to use more
circuits initially than those providing
only record services. However, for the
foreseeable future, the number of
circuits used by new entrants such as
GTE Sprint and MCI will be
considerally smalller than the number of
circuits AT&T will use for such services.
Again, exempting circuits used by new
entrants for international MTS is likely
to have only a small impact upon the
relative use of the cable and satellite
mediums and provide these entities with
additional economic and technical
flexibility to assist them in gaining
entry,* Similarly, established IMTS
providers other than AT&T, such as
Hawaiian Telephone, should also be
exempt from loading guidelines since
they employ few circuits and would
benefit from maximum flexibility.

41. IMTS by ATET. No party argues
for the immediate elimination of circuit-
distribution guidelines for AT&T's
provision of IMTS. The problem with
such a course, as they view it, is that
AT&T has too much market power in the
IMTS market and that markel forces will
not assure thal facilities-use decisions
will be based on cost. We ugree with the
parties to this proceeding that the
international MTS market is not now
competitive, that certain biases exist,
and that AT&T has significant market
power, To illustrate the parties’ concern,
at year-end 1984, oul of a total of
approximately 14,617 voice circuits in
use between the U.S. and the CEPT
countries for the provision of all
international services,* approximately

*This technical Nexibility should satisfy SBS's
concern with donble sutellite hops: See nole 12
supro.

" There may bo minor errors in the calculation of
the fotal number of voice circults used fof ull U.S.
CEPT services ul the end of 1854, These data are
derived from the monthly circuil reparts and o
number of the infernational record carriers ure lute
in liling their reports for Decomber 10684, Thus it was
necesssry to use the reporets for carlier months of
1984 for those carrines,

12,965 (88.7 per cent) were used for
IMTS. Of these, approximately 12,944
(99.8 per cent) were used by AT&T.
International MTS users do not have the
ability to select whether their calls will
be placed on cable or satellite facilities:
that decision is made by AT&T. As a
result, in large measure, the distribution
of AT&T's IMTS circuits determines the
relative use of cable and satellite
facilities. AT&T downplays its market
power and takes exception to any idea
that it would engage in anticompeltitive
conduct, but even AT&T does not argue
for us to remove ourselves from the
circuit-distribution question. AT&T,
rather, recognizes Comsat's dependency
on it for traffic and acknowledges a
need for continued Commission
oversight for a transitional period, bul
argues for flexibility which will
encourage Comsat to become more
compelitive,

42. While the distribution of
competition into the provision of IMTS
can be expected to aid in the
development of a marketplace
mechanism for determining cost-based
circuit distribution, it is unlikely that
such a mechanism will be adequately
developed oy the end of 1985. Moreover,
because of delays occasioned by the
court stay and remand of our Authorized
User Il policy, Comsat was only
afforded the opportunity to offer IMTS
and other end-to-end services directly to
users in January of this year, Thus, the
entity with the strongest incentive to
promote the use of satellile circuits as a
counter to AT&T's preference for use of
cable circuits has not yet been able to
enter the IMTS and other end-to-end
services markets. These factors lead us
tentatively to conclude that the
immediate elimination of loading
guidelines would not serve the public
interest, We do nol mean by this that
our withdrawal depends only on
Comsat’s ability to penetrate the IMTS
market as a service or facility provider.
If this was our only criterion, Comsat
would have an incentive not to enter
that market or to lower its charges for
circuits employed by other carriers for
IMTS. It is, however, our intention to
give Comsal an adequate opportunity to
enter various end-to-end service
markets and to make all its operations
more efficient. The corollary to this
tentative conclusion is that there is a
need for us to develop guidelines for the
distributon of circuits used by AT&T for

* A1 the end of 1954 HITC operuted 21 volce
circuits Tor the provision of INTS between Huwull
and the United Kingdom and Geemany. In addition,
MCII has been authorizod 10 lease 24 sutellity
circvits for the provision of IMTS Detfween the
United Stutes und Belgium
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the provision of IMTS in the North
Atlantic region for a transitional period
until an effective marketplace for
distributing circuits between the cable
and satellite mediums develops.

C. Alternative Proposals

43. The major issue in this proceeding
is what methodology should be
established to govern AT&T's loading of
its IMTS traffic. All of the commenters
addressed this point in depth. Having
rejected both a continuation of balanced
loading and an immediate withdrawal of
guidelines for AT&T circuitry employed
for IMTS, we now turn to the various
proposals submitted by NTIA and the
carriers, We believe that an alternative
methodology can be fashioned which
spurs intermodal competition, while
recognizing AT&T's dominant position
in the international marketplace.

44. In response to our Notice the
respondents suggested four phase-in
methodologies. AT&T proposes a four-
year phase-in which would allow it to
increase, on a regional basis, cable use
by three per cent per year. On the other
hand, GTE Sprint argues for a much
slower transition. GTE would allow no
increase use over balanced loading until
the TAT-8 cable is introduced in 1988,
Over the following four years until 1992
(the possible introduction date of TAT-
9), GTE would allow AT&T to increase
cable loading up to 55 per cent. From
1992 to 1994 a further 5 per cen! per vear
to 65 per cent when GTE would free
ATET entirely. ITTWC proposes that
ATE&T be allowed to increase cable
loading at two per cent per year over six
vears to 1991, After 1991 ITTWC
advocates a relative-cost loading
methodology which appears to be
similar to the NTIA methodology
{although not all spelled out at this
stage). Finally, the joint proposal of
AT&T and Comsal also suggests a
trunsition to a 60/40 cuhleme"nc
ratio, but does not specifly the length of
the transitional period or the degree of
flexibility to be allowed AT&T each
year. Rather, it leaves these questions to
future negotiation.

45. Our analysis of the various
proposals before us causes us
tentatively to conclude that we should
adopt a phase-in approach which would
permit AT&T a moderate annual
increase in the number of circuits it can
place on either cable or satellite
facilities for international MTS between
the U.S. and CEPT up to a maximum of
60 per cent of such circuils on either
medium. More specifically, we propose
to permit, but not require, AT&T to
increase the number of IMTS growth
circuits it places on satellite or cable
facllities up to two per cent per vear for

six years, without deloading any facility,
until it reaches a maximum of 60 per
cent of all U.S-CEPT IMTS circuits on
either medium. As we have stated,
ATKT projects that, at the end of 1985,
balanced loading will place 52 per cent
of AT&T's international MTS circuits on
satellite and 48 per cent on cable
facilities. I AT&T were to increase its
cable loading at a rate of two per cent
per year, it would reach the 60 per cent
maximum for cable in six years—or by
year-end 1091. We believe that this
proposal, not dissimpilar to the one
presented by ITTWC, will provide all
entities the proper incentive 1o become
more efficient and to compete vigorously
for customers, while protecting the
investment of cable and satellite owners
against too-rapid change.® We also
agree with the consensus of the parties
that the relative use levels of 60 per
cent/40 per cent on either cable or
satellite medium represents a useful and
beneficial standard for the 1986-1991
period.*

46. In opting for a phase-in proposal,
we emphasize that we are not
necessarily rejecting the NTIA proposal
to simulate the market. NTIA's proposal
does have some appeal but remains at
this time too undefined. As NTIA
acknowledges, the costing process is not
simple and the variables are many.
Further, we note CEPT's generally
negative response to this proposal and a
need to implement a new methodology
in a short period of time. We discuss the
various alternative proposals below,
including a staff prorosal.

47, NTIA Proposal. The NTIA
proposal to base circuit distribution
upon the relative cost of cable and
satellite circuil has a number of
advantages. Its use could, through
regulatory actions, encourage the
development of marketplace forces and
lead to the Jeast-cost mix of cable and
satellite circuits, It could also encourage
the development of an unbiased market
for cable and satellite circuits. As NTIA
recognizes, its proposal can be modified
to accommodate other considerations,
such as the differing loading preferences
of the carriers' foreign correspondents.

48. However, NTIA also recognizes
that its proposal is not yet fully defined.

* The ITTWC proposal calls for imposition in
1992 of u cont-based loading formuln conorptually
similar to the NTIA proposal. As we muke clear
clsewhere, we shall not now commit 1o any loading
criterion in the post-1991 period, bt will review
that iesne ul # later date as competition becomen
estublished (n the market.

" Comsat's agreemunt 1o the joint proposa!
IPPresenta an app t chunge from G I's prior
insistence upon balonced loading as the only
acceptable tacilities-use methodology. Comsat
appears 1o have noceplod the possitility of »
phased-in approach.

There is no universally accepted
mechanism for determining the per-
circuit revenue requirement for either
the cable or satellite medium. Further,
as NTIA notes, determination of per-
circuit revenue requirements for satellin
circuits on a regional basis is a complex
task because, among other things, the
revenue requirement will vary
depending upon the cost and capacity of
a given satellite design, changes in the
methods used for nccess to the satellite,
and the number and characteristics of
the earth stations used with the satellile.
Determination of the per-circuit revenue
requirements for cable circuits is also
complex. Such a determination would
include not only the cost of the cables
themselves, but would also have to take
into consideration the cost of overseas
connecting circuits used to extend the
cable circuits from the overseas
terminals to the countries of final
destination,

49. The rapid improvements in circui:-
multiplication equipment and satellite-
access methods we are now
experiencing will further complicate the
process of developing accurate
determinations of per-circuit revenue
requirements. The digital circuit-
multiplication equipment which will be
used with the TAT-8 cable is still under
development, as indeed are some types
of access and circuit-multiplication
equipment which will be used with the
INTELSAT V, V-A and VI satellites.
The nature of the equipment which will
actually be used has not yet been fully
defined, either as to the maximum
effective capacity it can be used to
generate or as o its cost. Both types of

- information are required for an accurale

calculation of the revenue requiremen.

50. We do not believe these
difficulties are insurmountable. The
process for developing such revenue
requirements on a per-circuil basis is
not wholly dissimilar from the cost
analyses we used in our Docket No.
18875, the earlier phases of this docke!
and other plunning proceedings. Our
experience In those proceedings,
however, indicates that the
delermination of the per-circuit revenue
requirements will require considerable
effort on the part of the carriers, Comsa!
and the concerned governmental
entities. The definition of the elements
to be included in the revenue-
requirement comparision as well as the
methodology to be used in calculating
such requirements are likely to be a
source of contention among the various
parties.

51. We also perceive some potential
implementation problems with the NTIA
proposal. The proposal appears to
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require substantial regulatory
examination of the relative cost
eificiencies of cable and satellite
facilities and frequent regulatory
adjustments to the circuit distributions
permitled between those facilities, Our
overall goal is to move as rapidly as
prudent from regulatory to marketplace
determination of circuit distribution. By
creating a regulatory substitute for a
marketplace mechanism for the cost-
bused distribution of circuits, the NTIA
plan could delay our exit. Further,
NTIA's year-by-vear approach would
complicate the facilities-planning efforts
by Comsal, INTELSAT, AT&T and
overseas administrations. Such
uncertainties could create
disequitibrium in facilty capacity and
adversely affect service quality.

52, We must, therefore, tentatively
conclude that the NTIA proposal is not
sufliciently defined at present to permit
us o adopt it. However, we do not rule
out the possibility of its use if it can be
more fully defined and if the questions
we identified above can be resolved.
The NTIA approach would appear to
provide a strong incentive for cable and
satellite owners to lower costs and
could indeed yield lower user costs,
Iherefore, in responding to this Second
Notice of Proposed Rulemaking, we
cquest the parties to address fully the
NTIA proposal. Specifically, we seek
comments on the types of cost
categories which should be included in
developing & revenue requirement for
cuble and for satellite circuits as well as
specific methods by which the revenue
requirements should be calculated. We
also request the parties to address how
a transition from NTIA's proposed
methodology for circuit distribution to a
marketplace disteibuton might be
accomplished. In this connection,
comments should take into account such
lactors as how lo accommodate &
foreign correspondent’s circuit-
distribution preferences and how 1o
sccount for increasing competition in
the provision of international MTS. We
will carefully consider this information
in making our final determination in our
Second Report and Order in this
lwm:m_-ding.

53, Phose-lns. In resching our
lentative conclusion to implement a
phase-in methodology, we haye
considered AT&T's original proposal.
Ihe proposals submitted by other
carriers and alternative guidelines
which would permit increases in loading
flexibility at annual rates of 2, 2.5 and 3
per cent per year, Allof the proposed
Luidelines we analyzed, other than
AT&Ts original proposal, imposed u 60
percent ceiling on the loading of either

medium throughout the 1886-1991
period, Our analysis assumed that the
flexibility granted by our tentative
guidelines was used to increase the
percentage of total circuits carried by
the cable medium by the maximum
allowed annual percentage. We then
compared the number of circuits placed
on each mediuvm that would result from
each of the four alterative guidelines
with the distribution of circuits that
would have resulted from the continued
use of the balanced loading.*® We then
calculated the difference in the revenues
Comsal and INTELSAT would receive
from the numbers of circuits on satellite
each year called for by each of these
guidelines compared to those which
Comsat would have received under
balanced loading.?* The results of this
analysis are set forth in the table
appended to this Second Notice of
Proposed Rulemaking.

54. As may be seen from that table,
the effect of AT&T's proposed guidelines
would be to reduce Comsat's revenues
by a total of approximately $218.2
million over the six-year period from
what it would have received under
balanced loading. INTELSAT would
receive approximately $160.6 million

I pedorming one analyses, we ulilized only
the traffic forecast which ATET submittod on
August 31, 1984 and the displags of circuit
distributions and other analyses that ATAT
submitted bused on that forecast. ATET submittod
an updniod foeecast on November 1, 1984, in
conaection with prepurations for the meeting of the
Notth Atlantic Consultative Working Croup held
fanuiury 8<11, 1985 However, ATAT did not update
its checuit distribution and analyses 1o indicate the
offect of the new loreces! thereon 1o addition,
ATAT submitied s updated forecast 100 bde to
pormil the other parties (0 rovise thoir analyses of
ATET s dutributions. Beeause we believe this
informution is needed 10 develop proper distribution
putdelines nond (o allow the other parties wod our
sto Tl 1o assess the effoct of the changed {orecast, we
shull regudie ATAT 10 include inits comments in
response (o this Second Notice of Proposed
Rulemaking rovived clreuit distributions for each
yeur of the planning period and revised analyves
Lasod on the apdatod forecast

"% Our revenue caloulations sre based on the
assumplion (hat Comsat’s existing tanll rote of
$1000 per moath for volce Circuity remains in effect
throkghout the 169861801 period. Clanges in (his
ansumption, such as AT&T"s providiog its own eanh
statioos. or variafions ig Comsat's tanil, would alter
the results or pur analysis. Our calculation of
INTELSAT revenuns iy bused upon the assumption
that the currgnl INTELSAT unit charge of S350 per
voice-grade circult per moath remains in effect
throughout the 1956-19601 petiod. 11 should be noted
that INTELSAT'S unit chiurge for voler circuits
provided by means of TOMAJDSE will bo 125 per
cent lower thin the curment 390 unit charge. Since
nome of AT& s citcuits may b provided by use of
TOMA/DSL our caleulotions of the dilferences in
INTELSAT s revontues may be larger than that
which will sctually occur. Similarily, ussuming
Comnat's unll maite refllects the 125 per cenl lower
INTELSAT unit churgo for TOMA/DSI clrculis, tho
dilferences in revenues we calculated for Comsal
many wlee be higher than those which will actually
ocour

less over the same period, During the
six-year period (1986-91), of the 24,853
growth circuits AT&T projects that it
will need for IMTS, it would under its
preferred plan place 21,133 (85.0 per
cent) on cable facilities and 3,720 (15.0
per cent) on satellite fucilities, The
majority of this traffic and revenue
“diversion" would occur in 1990 and
1991, when ATAT seeks complete
freedom in circuit distribution. We
calculate that Comsat's revenue loss for
1990 and 1991 would be approximately
$58.7 million and $102:0 miilion,
respectively. The corresponding revenue
losses for INTELSAT would be
approximately $43.2 million and $75.1
million. Under AT&T's proposal, it
would activate only 12 additional
satellite circuits in 1990 and 15
additional satellite circuits in 1991; all
other growth would be on cable
facilities.

55, Under the proposed guidelines
allowing an annual two percen! increase
in loading flexibility over the six year
period, Comsat and INTELSAT would
receive approximately $90.1 and $66.3
million less, respectively, than they
would have received under balanced
loading. Of the 24,853 growth circuits
AT&T projects during that period, AT&T
would place 16,601 (67.2 per cent) on
cable and 8,162 (32.8 per cent) on
satellites. Continuation of balanced
loading would require AT&T to place
13,115 circuits (52.8 per cent) an cables
and 11,738 (47.2 per cent) on satellite
facilities. The revenue and circuit-use
figures for the guidelines allowing
increased loading flexibility at rates of
2.5 and 3 per cenl per year fall between
the figures calculated for the 2 per cent
annual increase and the those
calculated for AT&T's proposed
guidelines, The table appended to this
document shows the specific figures.

56, From the foregoing, we tentatively
find that AT&T s proposed guidelines, if
implemented as proposed by ATA&T, are
not likely to afford a transition period of
sufficient length to offsel existing biases
or 1o permit development of a
marketplace mechanism for distribution
of IMTS circuits. While competing
carriers are now entering the U.S-CEPT
IMTS market, they are unlikely to make
substantial inroads into AT&T"s marke!
dominance in the four-year period
envisioned by AT&T's proposed
guidelines. Moreover, Comsat, the entity
with the greatest incentive to use
satellite circuits for the provision of
international MTS, hus only been free to
enler that market since January, 1985,
We believe that the public interest will
not be served by attempted reliance
upon market mechanisms until the
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market has become competitive. That is
not likely to be the case by year-end
1989.

57. We are also concerned with the
comparatively small percentage (15.0
per cent) of growth circuits AT&T's
proposal would place on already
procured or planned satellite facilities
during the 1986-1991 period. Such
comparatively low levels of use could
exert undue upward pressure on
Comsat's and INTELSAT’s per-circuit
costs, and hence Comsat's rates for
satellite circuits, and thus inhibit the
development of intermodal competition.
The cable and satellite facilities which
will be used to provide service in the
North Atlantic region during this period
are either already in service or are
under construction pursuant to binding
procurement contracts. As a result, both
INTELSAT's and other cable owners’
capital costs for their respective
facilities which will be used during this
period are, for the most part, sunk.**
Because this is so, owners will be forced
1o recover their total revenue
requirements from the revenues
generated by the number of circuits in
each medium which are actually used to
provide service. Consequently,
activating more circuits in a given
medium will have the effect of reducing
the actual per-circuit revenue
requirements of that transmission
medium and, conversely, activating
fewer circuils will increase the per-
circuil revenue requirement for the other
medium.

58, In this connection, we note that the
service carriers have reduced the
forecast of the number of circuits which
will be needed in 1990 by approximately
26 per cent as compared with their June,
1980, forecast, (the forecast on which we
relied in planning the TAT-8 and
INTELSAT V1 projects). Further, again
subsequent 1o the planning of the TAT-8
and INTELSAT VI projects, it appears
that technological developments have
occurred which have either increased, or
which may increase, the effective voice-
circuit capacity of the TAT-8 cable and
the INTELSAT satellites which will be
in use during the 1986-1991 period. As a
result, it now appears that there will be
substantial excess capacity available
throughout the 1986-1991 period. It
seems apparent that creation of

“ Comsal's invesimen! in INTELSAT space
segment is not ax rigidly fixed. The investment in
INTELSAT space segmont of Comsat and other
INTELSAT signutories Is detormined by the vee
each signutory makes of that space segmoent, The
signitonies’ investmaont shures are adjusted
annuilly to reflect carrent use: thus, the investment
of Comgat and the CEIT signitories could be
reduced, o in degree, by the use of fewer sutellite
clrcuits on Narth Atluntic routes.

effective intermodal competition will not
be facilitated by adoption of circuit-
distribution guidelines which allow a
disproportionate portion of the burden
of this excess capacity to fall upon the
satellite medium, We believe that
adoption of the AT&T proposal, which
would place 85 per cent of all of AT&T's
international MTS growth circuits
during the 1986-1991 period on cable
facilities would have such a result. We
thus do not believe that AT&T's
suggested methodology proposes a

" reasonable use of facilities or that the

public interest would be advanced by its
implementation.

59. We tentatively conclude that
allowing AT&T an annual two-per-cent
increase in cable use (up to 60 per cent)
represents a fair compromise which will
stimulate the development of intermodal
competition while not allowing the
burden of excess capacity to fall too
much on either medium. The
approximately $90.1 million reduction in
Comsalt's revenues which would result
from such an approach should give
Comsat a strong incentive to enter the
international MTS and other markets to
try to offset that loss. Similarly, the
approximately $66.3 million reduction in
INTELSAT's revenues which would
result from such an approach should
spur that organization to greater
construction and operational
efficiencies. On the other hand, the
amount of revenue loss to Comsat and
INTELSAT, while signalling our clear
intention to stimulate intermodal
competition and to move away from any
rigid methodology, is relatively
manageable and should not result in any
undue upward pressure on satellite tariff
rates.

60. The two-percent-per-year
guidelines should also provide AT&T
with sufficien! flexihility to adjust its
facilities use to meel increasing
competition during the transition period.
Under these guidelines, AT&T can place
up to 87.2 percent of its IMTS growth
circuils on its owned cable facilities.
This is a greater percentage of cable-
circuit use than we have permitted
under any of our previous circuit-
distribution guidelines.

61. We also tentatively conolude that
these guidelines should remain in place
during the entire 1986-1991 period. As
we have indicated, our preference is at
that time to remove ourselves from
circuit-distribution decisions altogether,
However, as pointed out by a pumber of
the parties to this proceeding, we cannot
now predict with certainty how
competition will develop and whether in
1991 there will be a basis for reliance
upon a marketplace distribution of

circuits. ™ Consequently, we canno! now
commit ourselves absolutely to
withdraw. As new entrants obtain
operating agreements, and compelition
develops, our willingness to grant AT&T
greater flexibility will increase.

62. Alternative Proposal. The creation
of downward pressures on rates, the
reduction of existing biases in the
markel, the encouragement of the
efficient use of existing facilities, the
promotion of the construction and use of
efficient facilities in the future and the
facilitation of our eventual withdrawal
from loading decisions and perhaps the
facility planning process may be directly
related to the degree of competition in
the provision of IMTS. Because the
provision of international service is a
joint undertaking between sovereign
states or their carriers, competition
tends to develop on a country-by-
country basis rather than on a region-
by-region basis. Thus, methodology
which permits greater flexibility on a
regional basis, rather than on a country-
by-country basis, may do little to satisfy
our long term objectives. However, a
methodology which ties flexibility to the
acquisition of operating agreements and
the establishment of an environment
which enhances carrier and facility
competition may more closely satisfy
these objectives.

63. We therefore request comment on
a multi-tiered methodology which would
permit AT&T, on a country-by-country
basis, less flexibility on routes
characterized by little or no competitive
entry and greater flexibility on routes
characterized by greater competitive
entry. While the number of liers and
degrees of flexibility are almost
limitless, we specifically request
comment on the following example in
order to stimulate discussion and
facilitate our analysis of this complex
issue, Under this proposal, AT&T would
be permitted to increase its loading
flexibility by 1 percent per year (Tier 1)
to all countries and by 3 percent per
year (Tier 2) to countries where the
administration had entered into
operating agreements with additional
IMTS providers and where competition
was developing.?” There would be no

*Of course. if competition develops rapidly. we
miay revisit this issoe prioe (o the end of the 1986
1901 period, In such u revisitstion we could grant
ATET grontor flexibility on & regional basis or oo
country-by-country basts If competitive lorces so
warrdnted,

" Commeni are solicited on whether the trigg
mechanism should be the number of operating
agreements, the terms af the operating sgreemaonts
or other lactors. We also seek comments on
whether an increase in londing Nexibality of great
than 3 percent should be permittods
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upper limit although the loading
methodology would be re-examined by
the end of 1991. To the extent that a
more competitive IMTS market is
encouraged and to the extent such a
market stimulates a greater reliance on
market forces, this proposal may not be
dissimilar to the principles underlying
the methodology submitted by NTIA, Of
course, interesied parties are also
invited to submit and discuss any other
specific methodologies which would
relate relaxation of loading guidelines to
increased competition in the provision
of IMTS on & country-by-country basis.

64, We are, of course. aware that
knowledge of the circuit-distribution
mechanism which will be in use after
1991 would be of significant assistance
to the planning effects of the carriers,
Comsat and INTELSAT in selecting new
facilities needed during the 1991-1995
portion of the planning period, For this
reason we shall soon begin to examine
the facilities requirements and options
available during that period, as well as
the effect of various potential circuit
distributions. While gathering the
necessary information for that process,
we shall also monitor the development
of intermodal competition, competition
in the provision of international MTS
and the development of a marketplace
circuit-distribution mechanism. The
Office of Plans and Policy will also
conduct a study of these issues. The
extent to which effective competition
develops wlll determine how much we
need involve ourselves in developing
formal guidelines for the construction of
facilities and the distribution of circuits
for the 1991-1995 period.

D. ARINC’s Whole-Circuit Proposal

65. We tentatively conclude that
ARINC's proposal that we require
ownership in TAT-8 and future cables
lo be on a whole-circuit basis should not
be considered in this phase of this
docket. ARINC's proposal is not
germane to the question of the dircuit-
distribution guidelines which should be
adopted for use in the post-1985 period:
nor will those guidelines affect ARINC's
proposal. ARINC's proposal, however, if
adopted, would effect major changes in
the present structure of international
facilities ownership and in the
established operating relationships
between the U.S. carriers and their
overseas correspondents. We denied
ARINC's request to require a whole-
circuit-ownership policy with respect to
IAT-8. More recently, ARING raised its
request at a meeting of the North
Alluntic Consultative Process, That is
the proper forum in which to address
ARINC's proposal.

I1L. Ordering Clauses

66, Accordingly, pursuant to sections
4(1). 4(j). 201-205, 214 and 403 of the
Communications Act of 1934, as
amended, 47 U.S.C. 154(i), 154(j), 201~
205, 214. 403 (1976), it is ordered that a
rulemaking is hereby instituted into the
above-described issues.

67. It is further ordered that
Aeronautical Radio, Inc. American
Telephone and Telegraph Company.
Communications Satellite Corporation,
FTC Communications, Inc.. GTE Service
Corporation, GTE Sprint
Communications Corporation, ITT
World Communications Inc., MCI
International, Inc., RCA Global
Communications, Inc., TRT
Telecommunications Corporation,
Western Union International, Inc,, and
The Western Union Telegraph Company
are MADE PARTIES to the rulemaking
initiated herein;

68. It is further ordered, pursuant to
applicable procedures set forth in
§§ 1.410 and 1.415 of the Commission’s
Rules and Regulations, 47 CFR §§ 1.410
and 1.415 (1983), that, on or before May
10, 1985, all parties to this proceeding
must file,* and other interested persons
may file, comments on the issues in this
proceeding and that, on or before May
28, 1985, interested persons may file
reply comments. Before final action is
taken in this proceeding we shall
consider all relevant and timely
comments filed. In reaching decision on
this matter, we may take into
consideration informatfon and idess nol
contained in the comments, provided
that such information or a writing
indicating the nature and source of such
information is place in the public file,
and provided that the fac! of our
reliance upon such information is noted
in our Report and Order. Participants
must file an original and five copies of
all comments. If participants want each
Commissioner to receive a personal
copy of their comments, they must file
an original plus nine copies. Those filing
comments in this proceeding should
serve copies thereof upon the persons
named as parties in the preceding
paragraph, supra. They should serve
reply comments upon all those who file
comments in this rulemaking. Comments
and reply comments should be sent to
Office of the Secretary, Federal
Communications Commission,
Washington, D.C. 20554. Comments and
reply comments will be available for
public inspection during regular
business hours in the Dockets Reference
Room (Room 239) of the Federal

*ATET shall also ke the circuly distobutions
und nnilysin required by footnote X0 s

Communications Commission, 1919 M
Street, NW., Washington, D.C. 20554,

69. It is further ordered. that for
purposes of this non-restricled notice
and comment rulemaking proceeding,
members of the public are advised that
ex parte contacts are permitted from the
time the Commission adopts a notice of
proposed rulemaking until the time it
issues & public notice stating that a
substantive disposition of the matter is
to be considered at a forthcoming
meeting. In general. an ex parle
presentation is any written or oral
communication (other than formal
written comments/pleadings and formal
oral arguments) between a person
outside the Commission and a
Commissioner or member of the
Commission’'s staff which addresses the
merits of the proceeding. Any person
who submits a written ex parte
presentation must serve a coy of that
presentation on the Commission’s
Secretary for inclusion in the public file.
Any person who makes an oral ex parte
presentation addressing matlers not
fully covered in any previously-filed
wrilten comments for the proceeding
must prepare a written summary of tha!
presentation; on the day of oral
presentation, that written summary must
be served on the Commission’s
Secretary for inclusion in public tile,
with a copy of the Commission official
receiving the orgl presentation. Each ex
parte presentation described above
must state on its face that the Secretary
has been served, and must also state by
docket number the proceeding to which
it relates. See generally § 1.1231 of the
Commission's rules, 47 CFR 1.1231
(1983).

70. It is further orderfd that the
motions of the Communications Satellite
Corporation for late acceptance of its
Comments and Final Comments are
granled.

71. It is further ordered that the
request of Aeronautical Radio, Inc. to
include the question of whole-circuit
ownership in the issues to be considered
in this second notice of proposed
rulemaking in denied.

72. Pursuant to section 605{b) of the
Regulatory Flexibility Act (P.L. 96-354),
it is certified, that sections 603 and 604
of that Act do not apply because these
rule changes will not. if promulgated,
have a significant economic impact on a
substantial number of small entities. See
5 U.S.C. 603, 604, 605{b) (1976). In
addition, the Regulatory Flexibility Act
does not apply to this proceeding
because that Act excludes from its
application all proceedings such as this
that involve "a rule of particular
applicability reluting to rates, wages.,
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orporate or financial structures or
reorganizations thereof, prices, facilities,
appliances, services, or allowances
therefor or to valuations, costs or
accounting practices relating to such
rates, wages, struclures, prices,
appliances, services, or allowances.” 5
U.S.C. 801(2).

Note.—The attachments to this document
(Comparisons of the Application of Circuit
Distributions Guidelines] will not be
published due to the ongoing efforts to
mimimize printing costs. However, they are
filed with the ariginal at the Office of the
Federal Register, Room 8401, 1100 L. Strect.
NW.. Washington, D.C. They may also be
reviewed in the FCC Dockets Branch, Room

239 and the FCC Library, Room 639, both
located at 1918 M Street, NW., Washingto;
D.C. 20553,

Federal Communications Commission
William J. Tricarico,

Secretary.

[FR Doc. 85-10817 Filed 5-3-85; 8:45 am|
BILLING CODE 6712-01-M
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ARCHITECTURAL AND
TRANSPORTATION BARRIERS
COMPLIANCE BOARD

Meeting

AGENCY: Architectural and
Transportation Barriers Compliance
Board.

acrion: Notice of ATBCB Meeting.

summARY: The Architectural and
Transportation Barriers Compliance
Board (ATBCB) has scheduled a meeting
to be held from 9:00 AM to 1:00 PM, on
Wednesday, May 15, 1985, to take place
in the Department of Transportation's
Conference Room 2230, 400 7th Streel,
SW., Washington, D.C,

Items on the agenda: Election of
ATBCB Chairperson, Vice Chairperson,
and Members of the ATBCB Executive
Committee; proposed Federal Advisory
Committee; final decision on the award
of the boarding chairs contract; approval
of the final comments on the ANSI
proposed revisions and the endorsement
of the accreditation status; request for
Board comments on DOT's revised
Notice of Proposed Rulemaking (NPRM)
lo amend the former Civil Aeronautics
;ixmrd section 504 rule; and the ATBCB
tetreat.
0ATE: Wednesday, May 15, 1985—9:00
AM-1:00 PM.

ADDRESS: Department of
[ransportation’s Conference Room 2230,
400 7th Street, SW., Washington, D.C.

The Communications and Attitudinal
H irriers Committee and the
ransportation Committee will meet
with the National Transportation
Facilitation Committee Sub-group on Air
Travel Accessibility at 1:00-4:00 PM.,
Monday, May 13. For location and other
!;l_fu:m.ninn. contact Sally Free at (202)

2-2700.

All other committees of the ATBCB
will meet on Tuesday, May 14, in the
Hubert Humphrey Building. Room 425A,
16 Independence Avenue, SW., or

Room 1137 of the HHS North Building,
300 Independence Ave., SW,,
Washington, D.C.

FOR FURTHER INFORMATION CONTACT:
Larry Allison, Special Assistant for
External Affairs [202) 245-1591 (voice or
TDD).

Robert M. Johnson,

Executive Director.

[FR Doc. 85-10944 Filed 5-3-85; 8:45 am|
BILLING CODE 6320-8P-M

DEPARTMENT OF COMMERCE

International Trade Administration
[C-588-047]

Chain of Iron or Steel From Japan;
Revocation of Countervailing Duty
Order

AGENCY: International Trade
Administration/Import Administration,
Commerce.

ACTION: Notice of revocation of
countervailing duty order.

SUMMARY: As a result of a request by
the Government of Japan, the
International Trade Commission began
an investigation under section 104(b) of
the Trade Agreements Act of 1978
regarding chain of iron or steel from
Japan. Because of the withdrawal of the
petition, the International Trade
Commission terminated its
investigation. Termination has the same
effect as a determination that no
industry in the United States would be
materially injured, or threatened with
material injury, if the countervailing
duty order were revoked. The
Department of Commerce, consequently
is revoking the countervailing duty
order. All shipments of this merchandise
entered, or withdrawn from warehouse,
for consumption on or after November
17, 1982, shall be liquidated without
regard to countervailing duties.
EFFECTIVE DATE: May 6, 1985.

FOR FURTHER INFORMATION CONTACT:
Al Jemmott or Richard Moreland, Office
of Compliance, International Trade
Administration, U.S. Department of
Commerce, Washington, DC 20230;
telephone: (202) 377-2786.
SUPPLEMENTARY INFORMATION: On
August 24, 1978, the Treasury
Department published in the Federal

Register a countervailing duty order on
chainof iron or steel from Japan (43 FR
37685),

On November 17, 1982, the
International Trade Commission (“the
ITC") notified the Department of
Commerce (“the Department”) that the
Japanese government had requested an
injury determination for this order under
section 104(b) of the Trade Agreements
Act of 1979 (“the TAA"). It was not
necessary for the Department, upon
notification from the ITC, to suspend
liquidation of entries of the merchandise
pursuant to that section of the TAA,
since previous suspensions remained in
effect.

On February 17, 1985, the ITC notified
the Department of its termination of the
investigation {50 FR 9139, March 6,
1985), based on withdrawal of the
petition by the National Association of
Chain Manufacturers. This termination
has the same effect as a determination
that an industry in the United States
would not be materially injured, or
threatened with material injury, nor
would the establishment of such an
industry be materially retarded, by
reason of imports of chain of iron or
steel from Japan if the countervailing
duty order were revoked. As a result,
the Department is revoking the
countervailing duty order concerning
chain of iron or steel from Japan with
respect to all merchandise entered, or
withdrawn from warehouse, for
consumption on or after November 17,
1982, the date the Department received
notification of the request for an injury
determination.

The Department will instruct the
Customs Service to proceed with
liquidation of all unliquidated entries of
this merchandise entered, or withdrawn
from warehouse, for consumption on or
after November 17, 1982, without regard
to countervailing duties, and to refund
any estimated countervailing duties
collected with respect to these entries.

This revocation and notice are in
accordance with section 104(b){4)(B} of
the TAA (19 U.S.C. 1671 note).

Dated: April 29, 1985.
Alan F. Holmer,

Deputy Assistant Secretory, lmport
Administration.

[FR Doc. 85-10048 Filed 5-3-85; 8:45 am|
BILLING CODE 3510-05-M
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Short Supply Determinations on Steel
Pipe and Tube; Request for Comments

AGENCY: International Trade
Administration/import Administration,
Commerce,

ACTION: Notice and request for
comments,

SUMMARY: The Department of
Commerce hereby announces its review
of requests for shart supply
determinations under Article 8 of the
U.S.~EEC Pipe and Tube Arrangement
with respect to double submerged arc
welded pipe, AP 5L, grade B, without
girth weld, in the following outside
diameters and wall thicknesses:

A. 26" x 1.125"

B. 26" x 1.250"

C. 36" x 1.75"

D. 38" x 2*

F. 48" x 1.75"

F.48" x 2"

EFFECTIVE DATE: Comments must he
submitted no later than May 16, 1985,
ADDRESS: Send all comments fo Joseph
A. Spetrini, Director, Office of
Agreements Compliance, Import
Administration, U.S. Department of
Commerce, 14th and Constitution
Avenue, NW., Washington, D.C. 202390,
Room 3099,

FOR FURTHER INFORMATION CONTACT:
Nicholas C. Tolerico, Office of
Agreements of Agreements Compliance,
Import Administration, U.S. Department
of Commerce, 14th and Constitution
Avenue, NW., Washington, D.C. 20230,
Room 3087B, (202) 377-4036.
SUPPLEMENTARY INFORMATION: On
January 10, 1985, the United States (US)
and European Economic Community
(EEC) concluded a clarification of the
Pipe and Tube Arrangement agreed to
on October 21, 1982. The January 10
clarification provides in Article 8 that
“. . . the U.S. shall accept exports of
pipes and tubes in addition to those
permitted under sections 1 and 2 where
a shortage of supply is identificd, Le.,
where the U.S. industry is unable to
mee! demand in the United States for a
particular product.” Under the terms of
Article 8 the Department ** * * ghall
make a decision under this section on
the basis of abjective evidence from all
relevant sotirces.”

We have received requests for
acceplance under short supply
provisions for the following products:

Double submerged arc welded pipe,
API 5L, grade B, without girth weld, in
the following outside diameters and
witll thicknesses: »

AL 20" x 1257
B. 26" x 1.250"
C. 36" x 175"

D 36" » 27
E 48" x175
F.48" x 2'

Any party interested in commenting on
these requests should send written
comments as soon as possible, and no
Iater than ten days following the
publication of this notice. Comments
should focus on the economic factors
involved in granting or denying these
requeslts, :

Commerce will maintain these
requests and all comments in a public
file. Anyone submitting business
propriatary information should ¢learly
so label the business proprietary portion
of their submission and also submit with
it a submission not containing such
business proprietary information which
can be placed in the public file. The
public file will be maintained in the
Central Records Unit, Import
Administration, U.S. Department of
Commerce, Room B-099 at the above
address,

Alan F. Holmer,

Deputy Assistant Secretary for Import
Administration.
May 1, 1885,

[FR Doc. 85-10959 Filed 5-3-85; 845 am|
BiLLING CODE 3510-08-M

[C-357-002]

Wool From Argentina; Preliminary
Results of Administrative Review of

Countervailing Duty Order

AGENCY: Inlernational Trade
Administration/Import Administration
Commerce.

ACTION: Notice of preliminary results of
administrative review of countervailing
duty order.

SUMMARY: The Department of
Commerce has conducted an
administrative review of the
countervailing duty order on wool from
Argentina. The review covers the perind
July 1, 1983, throygh June 30, 1084,

As a resull of the review, the
Department has preliminary determined
the total bounty or grant for the period
to be 6.98 percent ad valorem. Interested
parties are invited to comment on these
preliminary results.

EFFECTIVE DATE: May 6, 1985,

FOR FURTHER INFORMATION CONTACT:
Sylvia Chadwick or Lorenza Olivas,
Office of Compliance International
Trade Administration, U.S. Department
of Commerce, Washington, D.C. 20230;
telephone: (202) 377-2788,

SUPPLEMENTARY INFORMATION:

Background

On April 24, 1984, the Department of
Commerce (“the Depariment")
published in the Federal Register (40 13
17559) the final results of its iast
administrative review of the
countervailing duty order on wool from
Argentina (48 FR 14423, April 4. 1983)
and announced its intent to conduct the
nex! administrative review. As requird
by section 751 of the Tarifl Act of 1930
(“the Tariil Act”™), the Department has
now conducted that administrative
review,

Scope of the Review

Imports covered by the review ar
shipments of Argentine wool. Such
merchandise is currently classifiable
under items 306.3152, 806.3172, 306.3253
306.3273, 306,3354, and 308.3574 of the
Tariff Schedules of the United States
Annolated.

The review covers the period July 1,
1983, through June 30, 1884, and six
programs: (1) Incentives for exports from
southern ports: (2) the reembolso, a cash
rebate of taxes; (3] preferential pre-
export financing: (4] multiple exchange
rates; (5] government assistance fo wool
growers in Patagonia; and (6) financial
reorganization aids.

Analysis of Programs

(1) Incentives for Exports From
Southoern Ports

This program provides a payment fo
goods shipped from the southern ports
of Argentina. This payment is not a
rebate of taxes but rather an incentiv:
to promole economic development in the
regions south of the Rio Colorado snd 1o
develop the southern ports as the
primary means of transportation from
the southern regions of the country

Under resolution M.E. No. 88/83,
effective from January 28, 1983, through
December 20, 1983, the payments ranged
fromi 8 to 11 percent of the fo.b. price
depending on the port used. Law 23.018/
83, effective December 21, 1983, changes
the rates to between 8 percent and 13
percent depending on the port used. 1he
law provided for a reduction of 1
percentage point for all ports as of
fanuary 1, 1984,

The guestionnaire response provided
no information on the amount of exports
from specific ports. Therefore, we used
information from the original
investigation as best information for 1he
calculation of the total bounty or grant

In the original investigation, we found
that 93 percent of all wool shipped from
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Argentina went through the port of
Madryn. The original investigation also
found that virtually all the remaining
wool was shipped from Buenos Aires, a
port not covered by this program. Based
on this information, we preliminarily
determine the total bounty or grant
provided by this program during the
review period to be 6.98 percent ad
valorem.

(2] Reembalso, a Cash Rebate of Taxes

On May 5, 1982, Resolution 437
abolished the 5 percent reembolso for
washed wool. There is no reembolso for
wool in the grease, the only other
merchandise included in the order.
Therefore, we preliminarily determine
the total benefit from this program
during the review period to be zero.

(3) Preferential Pre-export Financing

Exports of wool ineligible for this
program. Therefore, we preliminarily
determine that there was no benefit.

{4) Other Programs .

In the original investigation, the
following programs were found to be
terminated or suspended. They have not
been reinstated during the period of this
review,

A. Multiple exchange rates.

B. Government assistance to wool
growers in Patagonia.

C. Financial reorganization aids.

Preliminary Results of the Review

As a result of our review, we
prefiminarily determine the total bounty
or grant to be 6.98 percent ad valorem
for the period of review. Accordingly,
the Department intends to instruct the
Customs Service lo assess
countervailing duties of 6.98 percent of
the L.o.b. invoice price on any shipments
exported on or after July 1, 1983, and on
or before June 30, 1984,

The Department intends to instruct
the Customs Service to collect cash
deposits of estimated countervailing
duties, as provided by section 751{a)(1)
of the Tariff Act, of 8.98 percent of the
entered value on all shipments of this
merchandise entered, or withdrawn
rom warehouse, for consumption on or
after the date of publication of the final
results of this administrative review.,
This deposit requirement shall remain in
effect until publication of the final
results of the next administrative
review,

Interested parties may submit written
comments on these preliminary results
within 30 days of the date of publication
of this nolice and may request
disclosure and/or a hearing within 10
days of the date of publication. Any
hearing, if requested, will be held 45

days after the date of publication or the
first workday thereafter. Any request for
an administrative protective order mus!
be made no later than five days after the
date of publication. The Department will
publish the final results of this
administrative review including the
results of its analysis of issues raised in
any such written comments or at a
hearing,

This administrative review and notice
are in accordance with section 751(a)(1)
of the Tariff Act (19 U.S.C. 1675(a)(1))
and § 355.41 of the Commerce
Regulations (19 CFR 355.41).

Dated: April 29, 1985.
Alan F. Holmer,

Deputy Assistant Secretary, Import
Administration,

|FR Doc. 85-10958 Filed 5-3-85; 8:45 am|
BILLING CODE 3510-DS-M

[C-471-502]

Initiation of Countervailing Duty
Investigation; Carbon Steel Wire Rod
From Portugal

AGENCY: Import Administration,
International Trade Administration,
Commerce.

ACTION: Nolice.

SUMMARY: On the basis of a petition
filed in proper form with the U.S,
Department of Commerce, we are
initiating a countervailing duty
investigation to determine whether
manufacturers, producers, or exporters
in Portugal of carbon steel wire rod, as
described in the “Scope of the
Investigation™ section of this notice,
receive benefits which constitute
subsidies within the meaning of the
countervailing duty law, We are
notifying the U.S. International Trade
Commission (ITC) of this act, so that it
may determine whether imports of the
subject merchandise from Portugal
materially injure, or threaten material
injury to, a U.S, industry. The ITC will
make its preliminary determination on
or before May 23, 1985, If our
investigation proceeds normally, we will
make our preliminary determination on
or before July 2, 1985.

EFFECTIVE DATE: May 6, 1985.

FOR FURTHER INFORMATION CONTACT:
Laura Winfrey or Mary Martin, Office of
Investigations, Import Administration,
International Trade Administration, U.S.
Department of Commerce, 14th Street
and Constitution Avenue, NW,
Washington, D.C. 20230: telephone: (202)
377-0160 or 377-3464.

SUPPLEMENTARY INFORMATION:

Petition

On April 8, 1985, we received a
petition in proper form from Atlantic
Steel Co., Continental Steel Corp.,
Georgetown Steel Corp., North Star
Steel Texas, Inc., and Raritan River
Steel Co. filed on behalf of the U.S.
industry producing carbon steel wire
rod. In compliance with the filing
requirements of § 355.26 of the
Commerce Regulations (19 CFR 355.26),
the petition alleges that manufacturers,
producers, or exporters in Portugal of
carbon steel wire rod receive subsidies
within the meaning of section 701 of the
Tariff Act of 1930, as amended (the Act).
Since Portugal is a “country under the
Agreement” within the meaning of
section 701(b) of the Act, Title VII of the
Act applies to this investigation, and the
ITC is required to determine whether
imports of the subject merchandise from
Portugal materially injure, or threaten
material injury to, a U.S. industry.

Initiation of Investigation

Under section 702(c) of the Act, we
must determine, within 20 days after a
petition is filed, whether the petition
sets forth the allegations necessary for
the initiation of a countervailing duty
investigation, and whether it contains
information reasonably available to the
petitioner supporting the allegations. We
have examined the petition on carbon
steel wire rod from Portugal, and we
have found that the petition meets these
requirements. Therefore, we are :
initiating a countervailing duty
investigation to determine whether
manufacturers, producers, Or exporiers
in Portugal of carbon steel wire rod, as
described in the “Scope of the
Investigation" section of this notice,
receive subsidies. If our investigation
proceeds normally, we will make our
preliminary determination on or before
July 2, 1985.

Scope of Investigation

The merchandise covered by this
investigation is carbon steel wire rod, a
coiled, semi-finished, hot-rolled carbon
steel product of approximately round
solid cross section, not under 0.20 inch
nor over 0.74 inch in diameter, not
tempered. not treated, not partly
manufactured, and valued over 4 cenls
per pound. Wire rod is currently
classifiable under item 607.17 of the
Tariff Schedules of the United States
(TSUS).

Allegations of Subsidies

The petition alleges that

manufacturers, producers, or exporters

in Portugal of carbon steel wire rod
receive benefits under the following
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programs which constitute subsidies.
We are initiating an investigation on the
following allegations:
* Export financing at preferential
rates.
¢ Export tax incentives.
¢ Integrated investment incentives
system:
—Ceneral regime
—Regional/sectoral priority regime
—Extraordinary regime of capital
donations
~—Contractual regime for projects of high
economic and social impact
—subsidy regime for research and
technical development

« Domestic business incentives:

—Ruling 318/78 (Nuvember 30, 1978)
—Decree 353-E/77 (August 29, 1977)
—Decree 24/77 (April 1, 1977}

Notification of ITC

Section 702(d) of the Act requires us
to notify the I'TC of this action, and to
provide it with the information we used
to arrive at this determination. We will
notify the ITC and make available to it
all nonprivileged and nonconfidential
information in our files. We will also
allow the ITC access to all privileged
and confidential information in our files,
provided it confirms in writing that it
will not disclose such information, either
publicly or under an administrative
protective order, without the written
consent of the Deputy Assistant
Secretary for Import Administration.

Preliminary Determination by ITC

The ITC will determine by May 23,
1985, whether there is a reasonable
indication that imports of carbon steel
wire rod from Portugal are causing
material injury, or threaten material
injury, to a U.S, industry. If its
determination iz negative, this
investigation will terminate; otherwise,
it will proceed according to the statutory
procedures.

Alan F. Holmer,

Deputy Assistant Secretary for Import
Administration.

April 29, 1985.

[FR Doc. 85-10860 Filod 5-3-85; 8:45 am|
BILLING CODE 3510-DS-M

[C-307-506]

Initiation of Contervalling Duty
Investigation; Carbon Steel Wire Rod
From Venezuela

AGENCY: Import Administration,
International Trade Administration,
Commerce.

ACTION: Naotice.

SUMMARY: On the basis of a petition
filed in proper from with the U.S.
Department of Commerce, we are
initiating a countervailing duty
investigation to determine whether
manufacturers, producers, or exporlers
in Venezuela of carbon steel wire rod,
as described in the “Scope of the
Investigation™ section of this notice,
receive benefits which constitate
subsidies within the meaning of the
countervailing duty law. We are
notifying the U.S. International Trade
Commission (ITC) of this action. so that
it may determine whether imports of the
subject merchandise from Venezuela
materially injure, or threaten material
injury to, a U.S. industry. The ITC will
make its preliminary determination on
or before May 23, 1985. If our
investigation proceeds normally, we will
make our preliminary determination on
or before July 2, 1985.

EFFECTIVE DATE: May 6, 1985,

FOR FURTHER INFORMATION CONTACT:
Terry Link or Barbara Tillman, Office of
Investigations, Import Administration,
International Trade Administration, U.S.
Department of Commerce, 14th Street
and Constitution Avenue, N.W.,
Washington, D.C. 20230; telephone: (202)
377-0189 or 377-1785.

SUPPLEMENTARY INFORMATION:

Petition

On April 8, 1985, we received a
petition in proper form from Atlantic
Steel Co., Continenta! Steel Corp.,
Georgetown Steel Corp., North Star
Steel Texas, Inc., and Raritan River
Steel Co. filed on behalf of the U.S.
industry producing carbon steel wire
rod. In compliance with the filing
requirements of § 355.26 of the
Commerce Regulations (19 CR 355.28),
the petition alleges that manufacturers,
producers, or exporters in Venezuela of
carbon steel wire rod receive subsidies
within the meaning of section 701 of the
Tariff Act of 1930, as amended (the Act).
Since Venezuela is a “country under the
Agreement” within the meaning of
section 701(b) of the Act, Title VII of the
Act applies to this investigation, and the
ITC is required to determine whether
imports of the subject merchandise from
Venezuela materially injure, or threaten
material injury to, a U.S. industry.

Initiation of Investigation

Under section 702(c) of the Act, we
must determine, within 20 days after a
petition is filed, whether the petition
sets forth the allegations necessary for
the initiation of a countervailing duty
investigation, and whether it contains
information reasonably available to the
petitioner supporting the allegations. We

have examined the petition on carbon
steel wire rod from Venezuela, and we
have found that the petition meets these
requirements. Therefore, we are
initiating a countervailing duty
investigation to determine whether
manufacturers, producers, or exporters
in Venezuela of carbon steel wire rod,
as described in the “Scope of the
Investigation™ section of this notice,
receive subsidies. If our investigation
proceeds normally, we will make our
preliminary determination on or before
July 2, 1985.

Scope of the Investigation

The merchandise covered by this
investigation is carbon steel wire rod, is
a coiled semi-finished, hot-rolled carbon
steel product of approximately round
solid cross seclion, not under 0.20 inch
in diameter, not tempered, not treated,
not partly manufactured, and valued
over 4 cents per pound. Wire rod is
currently classifiable under item 607.17
of the Tar/ff Schedules of the United
States (TSUS)

Allegations of Subsidies

The petition alleges that
manufacturers, producers, or exporters
in Venezuela of carbon steel wire rod
receive benefits under the following
programs which constitute subsidies.
We are initiating an investigalion on the
following allegations:

* Preferential Government Loans.

* Government Equity Infusions.

¢ Sales Tax Exemption.

* Tax Contributions to Cover Deh!
Service Costs.

* Export Subsidies:

—Preferential Exchange Rates
—Export Certificates for Credit Against
Income Taxes

Notification of ITC

Section 702(d) of the Act requires us
to notify the ITC of this action, and to
provide it with the information we used
to arrive at this determination. We will
notify the I'TC and make available to it
al! nonprivileged and nonconfidential
information in our files. We will also
allow the ITC access to all privileged
and confidential information in our files
provided it confirms in writing that it

will not disclose such information, either

publicly or under an administrative
protective order, without the written
consent of the Depuly Assistant
Secretary for Import Administration.

Preliminary Determination by ITC
The ITC will determine by May 23,
1985, whether there is a reasonable

indication that imports of carbon steel
wire rod from Venezuela are causing

e tad bww pee mee gh
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material injury, or threaten material
injury, to & United States industry, If its
determination is negative, this
investigation will terminate; otherwise,
it will proceed according to the statutory
;nm:edures.

Alan F. Holmer,

Deputy Assistant Secretary for Import
Administration.

Aptil 29, 1985,

[FR Doc. 85-10061 Filed 5-3-85; 8:46 am]
BILLING CODE 3510-DS-M

DEPARTMENT OF DEFENSE
Office of the Secretary

Defense Science Board 1985 Summer
Study Panel on Practical Functional
Performance Requirements; Meetings

acTioN: Notice of advisory committee
meelings.

suMMARY: The Defense Science Board
1985 Summer Study Panel on Practical
Functional Performance Requirements
will meet in closed session on 28-29
My and 19 June 1985 in Washington,
D.C., and 16 July 1985 in Sunnyvale,
California,

The mission of the Defense Science
Board is to advise the Secretary of
Defense and the Under Secretary of
Defense for Research and Engineering
on scientific and technical matters as
they affect the perceived needs of the
Department of Defense. At these
meelings the Panel will receive
classified briefings and hold classified
discussions on performance
requirements.

In accordance with Section 10(d) of
the Federal Advisory Committee Act,
Pub. L. 92-483, as amended (5 U.S.C.
App. 11, (1982)), it has been determined
that this DSB Panel meeting, concerns
matters listed in 5 U.S.C. 552b(c) (1)
(1962), and that accordingly this meeting
will be closed to the public.

Patricia H. Means,

05D Federal Register Liaison Officer,
Department of Defense.

May 1, 1985,

[FR Doc, 85-10954 Filed 5-3-85; 8:45 um)]
BILLING CODE 3810-01-M

Defense Science Board Task Force on
Special Operations; Meetings

ACTION: Notice of advisory committee
q‘.vclings_

SUMMARY: The Defense Science Board
lask Force on Special Operations will
meet in closed session on 29-30 May,

24-25 June, 20-21 August, 9 September,

and 29 October 1985 in the Pentagon,
Arlington, Virginia.

The mission of the Defense Science
Board is to advise the Secretary of
Defense and the Under Secretary of
Defense for Research and Engineering
on scientific and technical matters as
they affect the perceived needs of the
Department of Defense. At this meeling
the Task Force will receive classified
briefings and hold discussions about
Special Operations.

In accordance with Section 10(d) of
the Federal Advisory Committee Act,
Pub. L. 92-463, as amended (5 U.S.C.
App. 11 (1982)), it has been determined
that this DSB Panel meeting concerns
matters listed in 5 U.S.C. 552b(c) (1)
(1982), and that accordingly this meeting
will be closed to the public.

Patricia H, Means,

OS8D Federal Register Liaison Officer.
Department of Defense.

May 1, 1985,

|FR Doc. 85-10053 Filed 5-3-85: 8:45 am)
BILLING CODE 3810-01-M

Department of the Air Force

Air Force Reserve Officer Training
Corps Advisory Committee; Meeting

April 10, 1985.

The Air Force Reserve Officer
Training Corps Advisory Committee will
meet on August 13th and 14th from 8:30
a.m, to 4:00 p.m, and on August 15th
from 8:00 to 11:30. a.m., at Air Training
Command Headquarters, Building 905,
Randolph Air Force Base (AFB), Texas
78150-5000,

Meeting is open to the public.

The committee reviews the programs,
policies and objectives of the Air Force
Reserve Training Corps, recommends
policies lo the Commander, Air Training
Command, and provides external views,
advice, expertise, and influence on
policy and operational matters.

For further information, contact John
D. Pickett, Jr., AFROTC/XRX, Maxwell
AFB Al 36112-8663, Telephone (205)
293-7856.

Norita C, Koritko,

Air Force Federal Register Liaison Officer.
[FR Doc. 85-10940 Filed 5-3-85; 8:45 am]
DILLING CODE 3910-01-M

Department of the Army
Army Science Board; Closed Meeting

In accordance with Section 10{a)(2) of
the Federal Advisory Committee Act
(Puby. L. 82-463), announcement is made
of the following Committee Meeting:

Nume of the committee: Army Science
Board (ASB),

Dates of meeting: Tuesday, 21 May 1985.

Times of meeting: 0830-1700 hours
[Closed).

Place: TRW, Redondo Beach, California,

Agenda: The Army Science Board Ad Hoc
Subgroup on U.S. Army Research and
Technology Laboratories Effectiveness
Review will meet in an Executive Session to
discuss the findings and conclusions as a
result of the on-site visits and to prepare
materials for the final report. This meeting
will be closed te the public in accordance
with Section 552b(c) of Title 5, US.C..
specifically subparagraph (1) thereof, and
Title 5. US.C., Appendix 1, subsection 10{d).
The classified and nonclassified matters to
be discussed are so inextricably intertwined
50 s to preclude opening any portion of the
meeting. The ASB Administrative Officer,
Sally Warner, may be contacted for further
information al (202) 685-3039 or 695-7046,
Sally A. Warner,
Administrative Officer, Army Science Board.
[FR Doc. 85-10646 Filed 5-3-85; 8:45 am|

BILLING CODE 3710-08-M

Army Sclence Board; Open Meeting

In accordance with Section 10{a)(2) of
the Federal Advisory Committee Act
(Pub. L. 92-463), announcement is made
of the following Committee Meeting:

Name of the committee: Army Science
Board (ASB).

Dates of meeting: Tuesday-Thursday, 21-
23 May 1985,

Times: 0900-1630 hours (Open) and 21-22
May and 0800-1300 hours [Open) on 23 May.
Place: Headquarters, U.S, Army Training
and Doctrine Command [TRADOC), Fort

Monroe, Virginia.

Agenda: The Doctrine and Training
Integration Subpanel of the Army Science
Board 1985 Summer Study on Training and
Training Technology—Applications for
AirLand Battle and Future Concepts/Army 21
will meet for briefings and discussions on
integrating Army and Air Force operational
concepts and doctrine, and to identify
elements of doctrine 1o be trained and
methodologies to support the training. This
meeting is open to the public. Any interested
person may attend, appear before, or file
statements with the committee at the time
and in the manner permitted by the
committee. The ASB Administrative Officer,
Sally Warner, may be contacted for further
information at (202) 695-3039/7048.

Sally A. Wamer,
Administrative Officer Army Science Board.
[FR Doc. 85-10847 Filed 5-3-85; 8:45 am)

BILLING COOE 3710-08-M

Army Science Board; Closed Meeting

In accordance with Section 10(a)(2) of
the Federal Advisory Committee Act
(Pub. L. 92-463), announcement is made
of the following Committee Meeting:
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Namz of the committee: Army Science
Board {ASB),

Dates of meeting: Wednesday & Thursday,
29 & 30 May 1985,

Times of meeting: 0830-1700 hours on both
days (Closed).

Place: U.S. Army Atmospheric Sciences
Laboratory {ASL), White Sands Missile
Range, New Mexico.

Agenda: The Army Science Board Ad Hoc
Subgroup on U.S. Army Atmospheric
Sciences Laboratory (ASL) Effectiveness
Review will meet for a follow-up visit of ASL.
The study purpose s to ensure the
laboratory’s continued excellence by
providing independent evaluation on
problems and causes of deficiencies, if any.
This meeting will be closed to the public in
accordance with Section 552b{c) of Title 5,
U.S.C., specifically subparagraph (1) thereof,
and Title 5, U.S.C., Appendix 1, subsection
10{d). The classified and nonclassified
malters to be discussed are so inextricably
intertwined so as to preclude opening any
portion of the meeting. The ASB
Administrative Officer, Sally Warner, may be
contacted for further information at (202) 895~
3099 or H85-7046.

Sally A. Warner,

Administrative Officer, Army Science Board.
[FR Doc. 85-10948 Filed 5-3-85; 8:45 am]
BILLING CODE 3710-08-M

_ -

DEPARTMENT OF EDUCATION

Office of Elementary and Secondary
Education

Chapter 1, Education Consolidation
and Improvement Act of 1981; Intent
To Repay to the Massachusetts State
Department of Education Funds
Recovered as a Result of a Final Audit
Determination (ACN: 01-30001)

AGENCY: Department of Education.

ACTION: Notice of Intent to Award
Grantback Funds.

SUMMARY: Notice is given that, under
section 456 of the General Education
Provisions Act (GEPA), the U.S.
Secretary of Education (Secretary)
intends to repay under a grantback
arrangement to the Massachusetts State
Department of Education an amount
equal to 75 percent of the funds
recovered by the U.S. Department of
Education (Department) as a result of a
final audit determination issued on
March 17, 1983 by the Assistant
Secretary for Elementary and Secondary
Education. This notice describes the
State educational agency's (SEA's) plan,
submitted on behalf of the Boston Public
Schools (LEA), for the use of the repaid
funds and the terms and conditions
under which the Secretary intends to
make these funds available.

DATE: All written comments must be
received on or before June 5, 1985.

ADDRESS: All written comments should
be submitted to Dr. A, Bruce Gaarder,
Director, Division of Program Support,
Compensatory Education Programs, U.S.
Department of Education, 400 Maryland
Avenue, SW. (Room 3616, ROB-3),
Washington, D.C. 20202.

FOR FURTHER INFORMATION CONTACT:
Dr. A. Bruce Gaarder. Telephone: (202)
245-9846.

SUPPLEMENTARY INFORMATION:

A. Background

On March 17, 1983, the Assistant
Secretary for Elementary and Secondary
Education issued a final audit
determination against the SEA, finding
that the LEA had improperly spent
$88,487 in funds provided under Title I of
the Elementary and Secondary
Education Act of 1965 (Title I). This final
audit determination was based on an
audit of the Title I program in the SEA
during Fiscal Year 1982 conducted by
the Department's Office of Inspector
General,

The Assistant Secretary concluded in
his final audit determination that
although effective administrative
practices prevailed in the LEA's Title |
program, an amount of $88,487 was
expended improperly by the LEA.

In particular, the Assistant Secretary
determined that a total of $76,008 of
Title I funds was used to provide Title |
services for ineligible students. These
services were provided in five private
schools to 96 children who were
ineligible because they did not reside in
Title 1 project areas, as required by 34
CFR 201.80 and 201.81 (1981).

The Assistant Secretary also
determined that the LEA had used
85,572 for unallowable costs for excess
noninstructional duties. Specifically,
Title I teachers and aides in 13 project
schools had performed noninstructional
duties in excess of the 10 percent
allowed by 34 CFR 200.61 (1981) and
section 134 of Title I (20 U.S.C. 2754).

Finally, the Assistant Secretary
concluded that $6,909 in Title I funds
was expended for Title I teachers
performing regular homeroom
supervision and substitute teaching in
non-Title I classes in violation of 34 CFR
200.61(a)(3} (1981).

The SEA submitted a check dated July
29, 1983 to the Department in the amount
of $88,487 owed as a result of the final
audit determination,

B. Authority for Awarding a Grantback.

Section 456(a) of GEPA (20 U.S.C.
1234e(a)) provides that whenever the
Secretary has recovered funds following
a final audit determination with respect
to an applicable program, the Secretary

may consider those funds to be
additional funds available to that
program and may arrange to repay lo
the SEA or LEA affected by that
determination an amount not o exceed
75 percent of the recovered funds. The
Secretary may enter into this
“grantback” arrangement if the
Secretary determines that—

(1) The practices and procedures of
the SEA or LEA that resulted in the
audit determination have been
corrected, and that the SEA or LEA is in
all other respects in compliance with the
requirements of the applicable program;

{2) The SEA has submitted to the
Secretary a plan for the use of the funds
to be awarded under the grantback
arrangement which meets the
requirements of the applicable program
and, to the extent possible, benefits the
population that was affected by the
misexpenditures that resulted in the
audit exception; and

(3) The funds to be awarded under the
grantback arrangement, if used in
accordance with the SEA's plan, would
serve to achieve the purposes of the
program under which the funds were
orginally granted.

C. Request for Repayment of Funds
Awarded Under a Grantback
Arrangement

On January 31, 1985, the SEA formally
requested in writing repayment of
$66,365 (75 percent of the $88,487
returned to the Department as a resull of
the final audit determination) under a
grantback arrangement. With its
request, the SEA provided assurances
that the practices and procedures of the
LEA that resulted in the final audit
determination have been corrected and
that the LEA is in all other respects in
compliance with the requirements of the
program. Also included with the SEA's
request was a detailed budget prepared
by LEA for the expenditure of the funds
to be awarded under the grantback
arrangement.

D. Plan for Use of Funds Awarded
Under a Grantback Arrangement

In accordance with section 456(a)(2)
of GEPA, the SEA, in its January 31, 1585
request, submitted a plan on behalf of
the LEA outlining the LEA's intent to use
the grantback funds to meet the special
educational needs of educationally
deprived children in programs
administered under Chapter 1 of the
Education Consolidation and
Improvement Act of 1881 (Chapter 1).

The final audit determination agains!
the SEA resulted from improper
expenditures of Title I funds, However.
since Chapter 1 supersedes Title 1, the
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SEA's proposal reflects the requirements
in Chapter 1—a program, similar to Title
I, designed to serve educationally
deprived children in low-income areas.
The plan demonstrates that the LEA
proposes to use the grantback funds to
augment the regular Chapter 1 program
during school year 1985-86. Two
additional teachers will be hired to
expand the Chapter 1 basic skilis
instructional programs so that a larger
number of the eligible children can be
served. Funds are also budgeted for
materials and fixed charges. Services
will be provided to students in grades 6
through 12, and to the extent possible, to
those eligible children who were
affected by the misexpenditures that
resulted in the final audit determination.
Equitable math and reading services
will be provided with the grantback
funds lto eligible children in private
schools.

E. The Secretary's Determinations

Based upon a thorough review of the
SEA's request for the repayment of
funds under section 456 of GEPA,
including the SEA's discharge of its
payment obligation to the Department in
July 1983, the SEA’s assurances
described in Part C of this notice, and
the SEA’s plan and budgel. the
Secretary makes the following
determinations:

(1) The LEA has corrected the
practices and procedures that resulted
in the final audit determination, and the
LEA is in all other respects in
compliance with the requirements of the
Chapter 1 program;

(2) The SEA has submitted a plan on
behalf of the LEA for the use of the
funds to be awarded under the
grantback arrangement that meets the
requirements of the Chapter 1 program
and, to the extent possible, benefits the
children who were affected by the
misexpenditures that resulted in the
sudit exception; and

(3) The funds to be awarded under the
grantback arrangement, if used in
sccordance with the SEA's plan, would
serve to achieve the purposes of the
Chapter 1 program.

These determinations are based upon
lhe best information available to the
Secretary at the present time. If this
information is not accurate or complete,
lhe Secretary is not precluded from
laking appropriate administrative
iction.

F. Notice of the Secretary’s Intent to
Enter Into a Grantback Arrangement

_ Section 456(d) of GEPA requires, at
‘east 30 days prior to entering into an
frrangement to award funds under a
grantback, that the Secretary publish in

the Federal Register a notice of his
intent to do so, and the terms and
conditions under which the payment
will be made. -

In accordance with this requirement,
noticeis given that the Secretary
intends to make available under a
grantback arrangement to the SEA an
amount of $66,365, which is 75 percent of
the funds the Department has recovered
as a result of the Assistant Secretary’s
final audit determination. The Secretary
bases his intention to enter into a
grantback arrangement under section
456 of GEPA on his determinations
outlined in Part E of this notice, and
payment by the SEA of all funds owed
to the Department as a result of the final
audit determination.

G. Terms and Conditions Under Which
Payment Under the Grantback
Arrangement Will Be Made

Section 456(b) of GEPA provides that
any payments made under a grantback
arrangement shall be subject to the
terms and conditions that the Secretary
deems necessary to accomplish the
purposes of the affected program. The
SEA agrees to comply with the following
terms and conditions under which
payment under the grantback
arrangement will be made;

(1) The SEA will spend the funds
awarded under the grantback in
accordance with—

(a) All applicable statutory and
regulatory requirements;

(b) The plan that the SEA submitted
and any amendments to that plan that
are approved by the Secretary; and

{c) The budget that was submitted
with the plan and any amendments to
the budget that are approved by the
Secretary.

{2) In accordance with section 456(c)
of GEPA and the SEA’s plan, all funds
received under the grantback
arrangement will be expended by June
30, 1986.

(3)*The SEA, on behalf of the LEA,
must submit not later than January 1,
1987, a report to the Secretlary which
indicates that the funds awarded under
the grantback have been spent in
accordance with the SEA's proposed
plan and approved budget.

(4) Separate accounting records must
be maintained documenting the
expenditures of funds awarded under
the grantback arrangement.

Invitation to Comment

The Secretary invites public
comments on this notice of intent to
award funds under a grantback
arrangement to the Massachusetts SEA
on behalf of the Boston Public Schools,
Interested persens may send written

comments to Dr, A. Bruce Gaarder at the
address at the beginning of this notice.
All comments must be received on or
before June 5, 1985.

{Catalog of Federal Domestic Assistance No.

84.010—Educationally Deprived Children—
Local Educational Agencies)

Dated: May 1, 1965,
William ]. Bennett,
Secretary of Education.
|FR Doc. 85-10033 Filed 5-3-85: 8:45 am)
BILLING CODE 4000-01-M

DEPARTMENT OF ENERGY
Economic Regulatory Administration
[ERA Docket No, 85-03-NG]

Dome Petroleum Corp.; Order Granting
Authorization To Import Natural Gas

AGENCY: Economic Regulatory
Administration.

ACTION: Notice of Issuance of opinion
and order,

SUMMARY: The Economic Regulatory
Administration (ERA) of the Department
of Energy (DOE) gives notice that on
April 29, 1685, the ERA Administrator
issued an Opinion and Order granting
Dome Petroleum Corporation (Dome
Corp.) authority to import natural gas for
resale to St. Regis Corporation (St.
Regis). The approval authorizes Dome to
import up to 3,300 Mcf of natural gas per
day and up to 1 Bcf per year from Dome
Petroleum Limited of Calgary, Alberta,
Canada, for a two-year period beginning
on the date of first delivery, The initial
price of natural gas delivered to St.
Regis will be $4.00 (U.S.) per MMBtu,
subject to monthly adjustment; the price
at the border will be $3.20 (U.S.) per
MMBtu. The imported gas is intended to
displace No. 6 fuel oil at St. Regis'
Talclf)ma. Washington, pulp and paper
mi

The text of the Opinion and Order
follows:

FOR FURTHER INFORMATION CONTACT:

Robert McCann (Natural Gas Division,
Office of the Fuels Programs),
Economic Regulatory Administration,
Forrestal Building, Room GA-007,
1000 Independence Avenue SW.,
Washington, D.C. 20585 (202) 252~
6600.

Diane Stubbs (Office of General
Counsel, Natural Gas and Mineral
Leasing), U.S. Department of Energy,
Forrestal Building, Room 6E-042, 1000
Independence Avenue, SW.,
Washington, D.C. 20585 (202) 252~
6667.
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Issued in Washington, D.C., on April 30,
1985.

James W. Workman,

Director, Office of Fuels Program Economic
Regulatory Administrotion

United States of America, Department of
Energy, Economic Regulatory
Administration

[ERA Docket No. 85-03-NG; DOE/ERA
Opinion and Order No. 78]

Dome Petroleum Corp.; Order Granting
Authorization To Import Natural Gas
From Canada and Granting Intervention

April 29, 1985.

L. Background

On January 186, 1985, Dome Petroleum
Corporation (Dome Corp.) filed an
application with the Economic
Regulatory Administration (ERA) of the
Department of Energy (DOE) for
authorization to import up to 3,300 Mcf
per day and up to 1 Bef per year of
Canadian natural gas from Dome
Petroleum Limited (Dome Ltd.). The
applicant is a wholly-owned U.S.
subsidiary of Dome Ltd., a Canadian
natural gas producer and corporation.
Under the import proposal, Dome Corp.
would purchase the gas for resale to St.
Regis Corporation (St. Regis) over a
period of two years commencing on the
date of first delivery. The imported gas
is intended to displace No. 6 fuel oil
used at St. Regis’ Tacoma, Washington,
pulp and paper mill.

The imported volumes would enter the
U.S. at a point near Sumas, Washington,
by means of existing pipeline facilities
owned and operated by Northwest
Pipeline Corporation (Northwest),
Northwest would then transport the gas
to the distribution facilities of
Washington Natural Gas Company
(Washington Natural), which would
complete ultimate delivery to St. Regis'
facility. According to the application, no
new facilities will be required to
implement the proposed import. Dome
Corp. indicates that it is currently
negotiating with Northwest and
Washington Natural for transportation
services.

The gas purchase contract executed
by St. Regis and Dome Ltd. on October
17, 1984, entitles St. Regis to purchase up
to the maximum daily and annual
volumes requested for authorization but
imposes no minimum purchase
obligation or take-or-pay requirement.
Deliveries will be on a "reasonable
efforts" basis by Dome Ltd., as
requested by St. Regis in monthly
volume nominations. Dome Corp. has
indicated that an agreement assigning
this contract to it currently is being
prepared, as well as an import

agreement between it and Dome Ltd.
Both agreements will be submitted as
supplementary filings upon execution.

Under the purchase agreement, the
price Dome Ltd. would be paid for the
gas at the international border will be
the price charged by the applicant to St.
Regis, less the sum of the distribution
tariff of Washington Natural, included
associated taxes, the transmission tariff
of Northwest, and the margin to be
retained by the applicant. Dome Corp.
estimated the initial price paid at the
border would be $3.20 (U.S.) per MMBtu.
The initial delivered price to St. Regis
under the purchase agreement would be
$4.00 (U.S.) per MMBtu. The price St.
Regis would pay for the gas would be
adjusted on a monthly basis to reflect
any fluctuation in the price of No. 6 high
sulfur residual fuel oil in the Seattle-
Tacoma area.

In support of its application, Dome
Corp. stated that the import
arrangement it proposes would be
competitive and no! inconsistent with
the public interest. The applicant
maintained that it has negotiated an
arrangement that is designed to serve a
carefully and specifically defined
incremental market at market-oriented
and flexible price and volume terms.
Therefore, it asserted that this import
conforms with the DOE's gas import
policy guidelines,* Dome Corp. further
asserted that the purchase price for the
gas would be sufficiently attractive to
encourage St. Regis to convert from high
sulfur fuel oil to cleaner burning natural
gas with attendant positive impact upon
the environment.

IL Interventions and Comments

A notice of the application was issued
on February 6, 1985.2 The notice invited
protests and petitions to intervene,
which were to be filed by March 18,
1985. The ERA received one motion to
intervene from Washington Natural, the
aforementioned gas distribution
company which serves customers in the
State of Washington from supplies
purchased mainly from Northwest. This
order grants intervention to Washington
Natural.

Washington Natural does not
expressly oppose the application but
does express certain reservations
regarding the proposal. Washington
Natural's concern is that “[t}he Dome-St.
Regis sale erodes Northwest's potential
natural market base, and impedes its
[Northwest's] ability to meet take and
pay for requirements under its
Westcoast [Transmission Company Ltd.]
contract.”" Washington Natural contends

' 40 FR 6684, Pebruary 22, 1984.
¥ 50 FR 6237, February 14, 1985,

that this would adversely affect it as 3
distribution customer of Northwest.? In
order to mitigate this anticipated effec,
Washington Natural requests that ERA
condition any order approving the
proposed import on a requirement that
the volumes sold to St. Regis be credited
against Northwest's annual obligations
to purchase gas from Westcoast.
Washington Natural also asserts that
there have been no negotiations
between Washington Natural and the
applicant or Washington Natural and St
Regis concerning transportation of the
St. Regis gas through Washington
Natural's distribution facilities, and
Washington Natural claims that it does
not have any existing tariff for such
service. Washington Natural also
alleges that there are no negotiations
pending between Northwest and the
applicant for transportation from the
border to the point of connection with
Washington Natural's distribution
systems. Washington Natural contends
that after backing our taxes, the
proposed border price of $3.20, and
Northwest's proposed transportation
charge from the $4.00 delivery price to
St. Regis, a balance of only 33 cents per
MMBtu remains, which falls far short of
covering Washington Natural's fixed
costs associated with such service.

I1L Decision

Dome Corp.'s application has been
evaluated in accordance with the
Administrator’s authority to determine if
the proposed import arrangement meets
the public interest requirements of
section 3 of the Natural Gas Act. Under
section 3, an import is to be authorized
unless there is a finding that it “will not
be consistent with the public interest."*

? In the context, Washington Natural also
comments an proceedings pending before the
Federal Energy Regulatory Commission (FERC)
Northwest hus filed a general rate increase
application (Docket No. RP85-13-000) that includes
a special incentive rate. The rate filing would
enable Northwest 1o transport gas, on an
interruptible basis, on behalf of an end-user, local
distribution company. interstate pipeline compony
or intrastate pipeline. Washington Natural believes
u proposed settiement of the case, if approved,
would enable it to compete with the price of No 6
fuel oil and the services offered to St Regis by
Dome Corp. In addition, Washington Natural
Indicates the FERC staff recently took a position
sgainst the passthrough of the demand-commodity
pricing rates contained In Northwest's recently
renegotiated contract with Westcoast. If the new
rate structure is not approved by the FERC,
Washington Natural predicts further limitations on
the ability of Northwest to price its gas
competitively.

* Footnote omitted.

*15U.S.C. 717h.
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The Administratoris guided by the
DOE's policy relating to the regulation of
natural gas imports.® Under these policy
guidelines, the competitiveness of an
import arrangement in the markets
served is the primary consideration for
meming the public interest test.

Washington Natural states it does not
challenge the competitiveness of the
spplicant’s import proposal but argues
other factors warrant consideration in
the public interest. However, its
principal concern is that the applicant
proposes a sale to a markel Northwest
and Washington Natural would like to
occupy. It is particularly concerned
about the impact of the proposed sale on
Northwest's take-or-pay obligations and
the ramifications of this impact on its
own operations. Washington Natural
wants insulation from this competition,
und to this end requests that the ERA
impose restrictions on the Dome Corp.
import arrangement.

We understand Washington Natural's
desire to protect and expand its markel.
Nevertheless, the policy of this agency is
lo promote competition and not to limit
it Washington Natural and Northwest
mus! utilize the tools and options
available to them to adjust and respond
to the market, rather than rely on
government regulation for protection.
One of the options may be to negotiate
with other affected parties concerning
Northwest's and Westcoast's minimum
take agreement. However, this
proceeding is nol the appropriate place
for such negotiation to occur. We note,
moreover, that there is no contractual
relationship between this import
arrangement and the Northwest-
Westcoast arrangement. The intervenor
i8 requesting an adjustment for a take-
or-pay obligation in 8 commercial
telationship to which the applicant and
its supplier are not parties. The ERA
strongly encourages the parties to work
out their concerns with each other
rather than seek to have the government
impose a solution. The ERA will not
impose such a condition on Dome Corp.,
end Washington Natural’s request that
such a condition be imposed is denied.

The ERA does not have jurisdiction
over the interstate transportation rates
and tariff matters raised by the
intervenor. The appropriate place for
Washington Natural to express its
concerns is in presently pending or other
relevant proceedings before the FERC.”
Furthermore, the existence of firm
ransportation contracls is not germane
1o the deciston of whether to approve an
import guthorization.

T ————
* Sve supra note 1.

' FERC Docket Nos. RP81-47-000] RP85-1-1000,
"nd RPas-13-000.

The ERA finds that the applicant’s
arrangement fully comports with the
public interest test. No one has
challenged the competitiveness of the
proposed import. The terms and
conditions of the contract between
Dome Ltd. and St. Regis (to be assigned
to the applicant by Dome Ltd.) are
flexible and provide assurance that the
imported gas will remain competitive
over the contract period. The volumes
will be imported on a short-term basis
and at a proposed rate competitive with
the natural gas available to St. Regis
and less expensive than the No. 6 fuel
oil it currently uses. Deliveries will be
on a reasonable efforts basis as
requested by St. Regis in daily and
annual volume nominations; there is no
minimum purchase or take-or-pay
obligation. Furthermore, the agreement
permits the parties to adjust the initial
purchase price of the gas on a monthly
basis to reflect market conditions at the
time. These and the other contract terms
and conditions, taken together,
demonstrate that the arrangement is
flexible and that the gas will only be
imported when it is fully competitive.®

Moreover, the gas import policy
guidelines recognize that the need for an
import is a function of competitiveness.
Under the competitive arrangement
described above, it is presumed that St.
Regis will purchase the gas only to the
extent it needs such volumes for its
plant operations. The security of the
import supply is not & major issue
because the gas is to be purchased on a
best-efforts, interruptible basis.

After taking into consideration all
information in the record of this
proceeding, I find the authorization
requested by Dome Corp. is not
inconsistent with the public interest and
should be granted.

Order

For the reasons set forth above,
pursuant to Section 3 of the Natural Gas
Act, it is ordered that:

A. Dome Petroleum Corporation
(Dome Corp.) is authorized to import up
to 3.3 MMcf per day and up to a
maximum annual volume of 1 Bef of
Canadian natural gas for a two-year
period beginning on the date of first
delivery for resale to St. Regis
Corporation in accordance with the
pricing and other provisions established

* Because the proposed importation of gas will
use existing pipeline facilities, DOE has determined
that granting this application clearly is not a Federal
action significantly affecting the quality of the
human environment within the meaning of the
National Environmental Policy Act (42 US.C. 4321,
et seq.) and therefore an environmental impact

statement or environmental assessyment is not
required

in the contract submitted as part of its
application.

B. Dome Corp. shall notify the ERA in
writing of the date of first delivery
within two weeks after deliveries begin.

C. Dome Corp. shall file with the ERA
in the month following each quarter,
quarterly reports showing by month the
quantities of gas imported and the
average price on an MMBtu basis paid
for such gas.

D. The motion to intervene, as set
forth in this opinion and order, is hereby
granted, subject to the administrative
procedures in 10 CFR Part 590, provided
that participation of the intervenor shall
be limited to matters affecting asserted
rights and intersts specifically denied,
and that the admission of such
intervenor shall not be construed as
recognition that it might be aggrieved
because of any order issued in these
proceedings.

Issued in Washington, D.C., April 29, 1985,
Rayburn Hanzlik,

Administrator, Economic Regulotory
Administration.

[FR Doc. 85-10888 Filed 5-3-85; 8:45 am|
BILLING CODE 6450-01-M

[ERA Docket No. 84-20-NG|

Southeastern Michigan Gas Co.;
Natural Gas Imports

AGENCY: Economic Regulatory
Administration, DOE.

AcCTION: Notice of Issuance of Opinion
and Order.

suUMMARY: The Economic Regulatory
Administration (ERA) of the Department
of Energy (DOE) gives notice that on
April 29, 1985, the ERA issued an
opinion and order approving
Southeastern Michigan Gas Company's
(Southeastern) application to import
Canadian natural gas from Northridge
Petroleum Marketing, Inc. The approval
authorizes Southeastern to import at a
price of $2.99 (U.S.) up to 20 MMcf per
day of natural gas on a best-efforts,
interruptible basis for a period
beginning on the date of issuance, and
ending February 28, 1987.

The text of the opinion and order
follows. :

FOR FURTHER INFORMATION CONTACT:

Clifford Tomaszewski (Natural Gas
Division, Office of Fuels Programs),
Economic Regulatory Administration,
Forrestal Building, Room GA-007,
1000 Independence Avenue SW,,
Washington, D.C. 20585, (202) 252

9760,
Diane Stubbs (Office of General
Counsel, Natural Gas and Mineral
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Leasing), Department of Energy,
Forrestal Building, Room S8E-042, 1000
Independence Avenue SW.,
Washington, D.C. 20585, (202) 252~
6867,
Issued in Washington, D.C.. on April 30,
1085,
James W. Workman,

Director, Office of Fuels Programs, Economic
Regulotory Administration.

United States of America, Department of

Energy, Economic Regulatory
Administration

[ERA Docket No, 84-20-NG: DOE/ERA
Opinion and Order No. 79]

April 29, 1985.

Southeastern Michigan Gas Co.; Order
Authorizing the Importation of Naturel
Ces from Cancda

1. Background

On December 21, 1984, Southeastern
Michigan Gas Company (Southeastern)
filed an application with the Economic
Regulatory Administration (ERA) of the
Department of Energy (DOE), pursuant
to section 3 of the Natural Gas Act, for
authorization to import up to 9 Bef of
Canadian gas over a two-year period
that would begin on March 1, 1985, and
end on February 28, 1987. The gas would
be purchased from Northridge Petroleum
Marketing, Inc. (Northridge) on a best-
efforts, interruptible basis pursuant to a
gas purchase contract dated November
7,1984, and a contract amendment filed
April 1, 1885, The contract would be
extended automatically in two-year
increments.

Under the agreement, up to 20 MMcf
of gas per day could be purchased with
an annual limitation of 3 Bef. Because
the requested two-year authorization
period {Mar. 1, 1985-Feb. 28, 1987)
overlaps three complete or partial
conlracl years,® the applicant is seeking
authorization of up to 8 Bef, the total
possible amount available to
Southeastemn under the contract during
the authorization period.

For the initial contract period ending
November 1, 1985, the price of the gas
would be $2.99 (U.S.) per Mcf. Sixty
days before the end of the initial
conliract year, Southeastern and
Northridge would meet to redetermine
the purchase price, taking into
consideration the prevailing market
conditions of alternative sources of
supply available to Southeastern. The
parties, by mutuval agreement, may

EA | year i defined as the 12-month
period ending at 8:00 a.m. on November 1st of any
calender year, xcept the initial period which will
be the eight-month period starting on March 1, 1085,
and ending on November 1, 1985

redetermine the purchase price at any
other time in response to market
conditions.

Southeastern proposes to purchase
the imported gas supplies for its general
system supply for the benefit of all
consumers receiving retail gas service in
its service areas. It asserts that there is
a need for the imported supplies to
achieve the lowest reasonable cost of
gas for consumers in its service areas,
and 1o exert competitive pressure on its
interstate domestic suppliers.

The imported gas would be produced
in Alberta, Canada, from fields owned
or controlled by five natural gas
producing companies (Calco Resources
Ltd., Lac Minerals Lid., Paramount
Resources Ltd., Signalta Resources Ltd.,
and Maynard Energy Inc.), or would be
acquired by Northridge from such other
sources within Canada as may be
required from time to time. It is
contemplated that Northridge would
enter into agreements with NOVA, an
Alberta Corporation, and TransCanada
PipeLines Limited (TransCanada) for the
transportation of the gas from points of
production through existing facilities to
a point of delivery on the international
boundary near Emersan, Manitoba,
Canada. Southeastern proposes to enter
into agreements with Great Lakes Gas
Transmission Company (Great Lakes)
and ANR Pipeline Company (ANR) for
the receipt and redelivery of the gas to
Southeastern at a new delivery point
under construction by ANR in Columbus
Township, Michigan. The new delivery
point in Columbus Township is already
under construction for purposes
unrelated to this import. No final
transportation agreements had been
reached by the parties to the proposed
arrangement at the time of filing.

Southeastern and Northridge executed
an amending agreement to the gas
purchase contract on March 28, 1985.
The amending agreement, filed on April
1, 1985, as an amendment to
Southeastern's pending application,
modified the gas purchase contract (1) to
lower the purchase price for the gas
from $3.10 (U.S.) to $2.99 (U1.S.) per Mcf
during the first contract year; (2] to
expand Southeastern's ability to
renegotiate price in response to market
conditions; and (3) to make contract
termination an option at Southeastern's
election, rather than automatic, in the
event Southeastern loses its status as a
Rate Schedule G-1 customer of
Panhandle.

IL. Procedural History

A notice of Southeastern's application
was issued on January 11, 1885.° The

*50 FR 2711, Junuary 18, 1985,

notice invited protests and motions 1o
intervene which were to be filed by
February 19, 1985. Motions to intervene
were filed by Central Illinois Light
Company (CILCO)}, Pan-Alberta Cus
Limited (Pan-Alberta), and Panhandle
Eastern Pipeline Company (Panhandle)

CILCO, an lilinois electric and gas
distributor who purchases 97 percent of
its natural gas from Panhandle,
supported Southeastern's application,
Pan-Alberta, a Canadian supplier to
Panhandle via Northwest Alaskan
Pipeline Company (Northwest Alaskan)
through the probuild portion of the
Alaska Natural Gas Transportation
System (ANGTS), intervened in
opposition to the application and stated
that it has opposed the arrangement
before the Canadian National Energy
Board (NEB). Panhandle, Southeastern's
primary gas supplier who purchases ges
from both domestic sources and from
Canada through the prebuild, opposed
the application and requested additions!
procedures, including a trial-type
hearing, to determine the impact of the
proposed import on the public interes!
and the adverse consequences to
Panhandle’s import arrangements,
system operations, and Michigan
Consumers.

On February 27, 1985, South#astern
filed an answer in opposition to
Panhandle’s comments and request for
additional procedures, and to Pan-
Alberta’s motion to intervene.

Because of the concerns raised by the
parties and the request for additional
procedures, a procedural order was
issued on March 20, 1985, which allowe!
additional written comments to be
submitted by March 29, 1885, scheduled
a conference at which oral presentations
could be made on April 3, 1985, and
granted all motions to intervene.

Additional written comments were
submitted by Panhandie and
Southeastern on March 29, 1985.
Panhandle reiterated its requests for &
full trial-type hearing and related
proceedings to permit evidence to be
submitted and addressed by Panhandle

Panhandle and Southeastern
participated in the conference on April
3, 1985, Pan-Alberta attended the
conference but did not participate in the
proceeding. Both Panhandle and
Southeastern made oral presentations.
At the conference, Panhandle reiterated
its request for a trial-type bearing. No
new issues were raised in the additionsl
written comments or at the conference.
Panhandle acknowledged being served
with the amendment to the purchase
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contract and expressed no concern over
it.? .
11l. Decision

Southeastern’s application has been
reviewed to determine if it conforms
with section 3 of the Natural Gas Act,
Under section 3, an import is to be
authorized unless there has been a
finding that the import “will not be
consistent with the public interest,"*In
making this finding, the Administrator of
the ERA is guided by the statement of
policy issued by the DOE relating to the
regulation of natural gas imports.® Under
this policy, the competitiveness of an
import arrangement in the markets
served is the primary consideration for
meeting the public interest test.

During the course of this proceeding,
the parties opposing the proposed
import raised a number of issues, both
as a basis for challenging the project’s
consistency with the public interest and
ss a basis for Panhandle’s request for a
trial-type hearing.

While professing that it is not adverse
lo competition, the major issue that
Panhandle, and in part Pan-Alberta,
raised is that previously approved long-
lerm imports should not have to
compete with short-term imports in the
same market area. Panhandle is
concerned that its sales to Southeastern
will be displaced by the proposed
import and it will then have to cut back
its long-term supplies, including those
from Pan-Alberta. Panhandle maintains
that Southeastern is opportunistically
taking advantage of a lower priced
short-term import to displace its
purchases from Panhandle, while at the
same time continuing to rely on
Panhandlé as a long-term supply source.
Panhandle feels that its other General
Service customers may follow
Southeastern's example and seek
imports of their own to replace their
purchases from Panhandle and the
cumulative impact would result in a
cutback of Panhandle's long-term supply
sources.®

Southeastern responded to
Panhandle’s allegations by stating that
the “primary issue is not whether the
Administration should avoid authorizing
short-term imports of gas that is lower
priced to protect long-term imports from
competition, * * * Instead, we believe
that ERA has often said that the primary
issue is the competitiveness of the
import. * * * Southeastern has shown

' Transcripl of Proceedings ut 38, Application of
?‘-il?huulem Michigan's Gas Company. April 3,
1965

‘15 USC.7217h.

49 FR 6684, February 22. 1684

" Transcript ut 23

that the proposed import is competitive
today, and it is competitive in the
future.”

Southeastern has indicated that if the
Northridge import were not available it
would seek supplies from sources other
than Panhandle, as long as those
supplies were cheaper than Panhandle's
incremental costs. Southeastern is
determined to diversify its supplies, and
to that extent Panhandle will lose the
sales represented by the Northridge
import, whether or not the import is
approved by the ERA.

The ERA concurs with Southeastern’s
response, that the competitiveness of the
import is the prime concern. The policy
of this agency is to promote competition,
and the applicant's import brings new
and positive competitive forces to its
marketplace. Purchasers will avail
themselves of short-term arrangements
when they are competitive with
available long-term arrangements.
Panhandle has options available to it to
meel competition, as do other pipelines.
Panhandle has indicated that it is in fact
pursuing an option to become more
competitive. It "has begun a concerted
effort to reduce its gas supply costs.” ® .

Panhandle alleged that lﬁe proposed
import will discourage Canadian
supplers from renegotiating existing
contracts and negotiating new ones.
However, the ERA is unpersuaded by
this argument. The Canadian
government and gas industry are moving
to correct price disparities that have
existed for the past several years
between U.S. and Candaian supplies
serving U.S. markets. There has been no
sign of reluctance by Canadian
exporters to negotiate in response lo
competition, and it is unlikely that the
competition from the Southeastern/
l\:‘onhridge arrangement will change
this.

Panhandle claimed that, since neither
Northridge nor Southeastern have firm
transportation contracts in place, the
import cannot be reliable. Southeastern
responded that Panhandle had not
explained how the lack of transportation
contracts is relevant to a decision on
whether the import is in the public
interest. Further, it indicated that it
expected to have transportation
contracts in place by April 14, 1985.* It
is the ERA's position that contracts for
transportation of imported gas do not
represent a relevant issue in deciding
whether to approve import
authorizations, since the ERA only
authorizes the import of the gas and not
the means of transporting that gas to

¥ Transcript at 7.
* Transcript al 22
* Transcript at 33,

market. Clearly, the gas will not flow
under any arrangement or authorization
if all the supply and transportation
contracts are not in place.

Panhandle questioned the security of
the import since there had been no
showing that Northridge had entered
into contracts to purchase the gas from
the producers. Panhandle alleged that
this lack of producer contracts makes
the source of supply unreliable.

The ERA has in past orders!?
indicated that the security of the import
supply is not a major issue when the gas
is to be purchased on a short-term, best-
efforts basis. Nothing that Panthandle
has alleged leads the ERA to believe
that this import it different from other
short-term imports is has approved with
regard to the issue of the security of
supply.

Panhandle has contended that there is
no need for this import which it cannot
meel. As set forth in the gas import
policy statement, the question of the
need for an import is a function of its
competitiveness, and Panhandle has not
challenged the competitiveness of the
proposed import, nor demonstrated why
some criteria other than competitiveness
should be used to evaluate need in this
case. .

Panhandle has indicated that because
of this import and other purchases that
Southeastern has made from suppliers
other than Panhandle, Southeastern may
lose its status as a General Service
customer under Panhandle's interstate
transportation tariff. This issue, to the
extent it may have meril, is a matter for
the Federal Energy Regulatory
Commission rather than the ERA.

Southeastern’'s import arrangement
fully comports with the public interest
test established in the DOE's policy
guidelines. The volumes will be
imported on a best-efforts, interruptible
basis and the only take-or-pay
obligation occurs in the event that the
gas purchase contrac! is terminated

» when Southeastern has nominated

volumes which Northridge has delivered
to the intervening transporters. The
flexibility of the import arrangement,
along with the provisions for adjustment
of the purchase price contained in the
amended gas purchase contract, ensure
that the gas will only be imported when

10 See Northwest natural Gas Company. DOE(
ERA Opinion and Order No. 65, issued December
10, 1984 (1 ERA $70,577): Cescade Natural Gas
Corporation, DOEJ/ERA Opinion and Order No. 86,
issved December 10, 19684 (1 ERA $70.578).
Southwest Gas Corperation. DOE/ERA Opinion and
Order No, 69, issued Décember 18, 1984 (1 ERA
$£70.581); and Northwest Alaskan Pipeline Compuny.
DOE/ERA Opinlon and Order No. 73, issued
February 26, 1965 (1 ERA 170,585).
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the price is competitive in
Southeastern's markets. The pricing
flexibility and the other contract terms
and conditions, taken together,
demonstrate that the import
arrangement will be sufficiently flexible
to allow Southeastern to respond to its
mirkets over the length of the contract.

In its written submission of March 29,
1985, and during the conference held on
April 3, 1985, Panhandle renewed its
request for a full trial-type hearing and
related proceedings. It alleged that the
ERA had no basis in the present record
for granting this import authorization.
Further, it maintained that the issues of
the lack of transportation contracts and
reliability of supply were still in dispute.
As stated above, the existence or lack of
contracts for transportation or
contracted producer gas reserves are not
relevant to the approval of this import
authorization. Instead, the
competitiveness of the import is the
prime concern, and Panhandle failed to
challenge the competitiveness of
Southeastern's proposal. As Panhandle
failed to demonstrate, in accordance
with ERA’s procedural rules, that there
are factual issyes which are genuinely in
dispute, relevant and material to the
decision, and further failed to show that
a trial-type hearing is necessary for a
full and true disclosure of the facts,
Panhandle's request for a trial-type
hearing is denied.

After taking into consideration all of
the information in the record of this
proceeding, I find that the authorization
requested by Southeastern is not
inconsistent with the public interest and
should be granted.*?

Order

For the reasons set forth above,
pursuant to Section 3 of the Natural Gas
Act, it is ordered that:

A. Southeastern Michigan Gas
Company is authorized to import up 1o 9
Bef of Canadian gas during the period
beginning on the date of issuance, and
ending February 28, 1987, in accordance
with the provisions of the contract
between Soulneastern and Northridge
submitted as a part of the application
filed by Southeastern on December 21,
1984, and amended on April 1. 1985,

B. Southeastern shall notify the ERA
in writing of the date of the first delivery

! The Doe has determined that because existing
pipelive facilities will be used und no new
construction is being undertaken specifically for this
import. granting thix application clearly is not &
Federal action sigaificamly affecting the quality of
the human environment within the mewning of the
Nitionul Environmental Policy Act (42 US.C. 4921,
el seq.) and therefore an environmental impact
stalement or envir tal s nont
required.

of gas authorized in ordering paragraph
A within two weeks after deliveries
begin.

C. Southeastern shall file with the
ERA in the month following each
calendar quarter, quarterly reports
showing, by month, the quantities of
natural gas imported under this
authorization, and the price paid for
those volumes.

Issued in Washington, D.C,, April 29, 1985.
Rayburn Hanxlik,

Administrator, Economic Regulatory
Administration.

|FR Doc. 85-10889 Filed 5-3-85; 8:45 am)
BILLING CODE 6450-01-M

Federal Energy Regulatory
Commission

[Docket Nos. ER85~445-000 et al.)

Pennsylvania Power Co. et al.; Electric
Rate and Corporate Regulation Filings

Take notice that the following filings
have been made with the Commission:

1. Pennsylvania Power Company

[Docket No. ER85-445-000]
April 29, 1985,

Take notice that on April 19, 1985,
Pennsylvania Power Company (PP&L)
tendered for filing proposed changes in
its FPC Electric Service Tariffs Nos. 30,
31, 32, 33 and 34 to the Pennsylvania
boroughs of New Wilmington, Wampum,
Zelienople, Eliwood City and Grove
City, respectively. The proposed
changes would increase revenues from
jurisdiction sales and service by
$346,468 or 6.7 percent based on the 12-
month period ending June 30, 1985. This
increase is composed of an increase in
base rate test year revenues of $131,185
effective March 15, 1985 and an increase
in the fuel adjustment charge test year
revenues of $256,924 effective April 1,
1985. In addition, three changes in the
tax adjustment surcharge are included
in the filing: (1) A decrease from 5.4
percent to 5.22 effective January 1, 1985:
(2) an increase from 5.22 percent to 5.23
percent effective March 15, 1985; and (3)
a decrease from 5.23 percent lo 4.37
percent effective April 1, 1985. The net
effect of these changes in the tax
surcharge results in a decrease in test
year revenues of $41.642,

PP&L states that the five municipal
resale customers served by PP&L
entered into settlement agreements
effective as of September 1, 1984. These
agreements provided that these
customers will be charged applicable
retail rates as may be in effect during
the seven-year terms of the agreements.
Changes in rates were agreed to become

effective as of these customers
simultaneously with changes approved
by the PPUC. These seltlement
agreements were approved by the
Federal Energy Regulatory Commission
through a Secretarial letter dated
December 14, 1984 in Docket Nos. ER77-
007 and ER81-779-000. Waivers of
certain filing requirements have been
requested to implement the rate changes
in accordance with the settlement
agreements.

Copies of the filing were served upon
PP&L's jurisdictional customers and the
Pennsylvania Public Utility Commission.

Comment date: May 13, 1985, in
accordance with Standard Paragraph E
at the end of this notice.

2. New York Electric & Gas Corporation

[Docket No. ER85-426-000]
April 26, 1985.

Take notice that on April 1, 1885, New
York State Electric & Gas Corporation
(NYSEG) submitted for filing a
Certificate of Concurrence for the raie
schedule and supplements listed below:

An agreement dated December 1,
1976, designated as Niagara Mohawk
Power Corporation Rate Schedule FERC
No. 97 and the supplements thereto:

Supplement No. 1 dated July 24, 1978
Supplement No. 2 and Sapplement No. 1 1o
Supplement dated Janvary 8, 1982
Supplement No. 3 dated May 8, 1962
Supplement No. 4 dated October 28, 1964

Comment date: May 7, 1985, in
accordance with Standard Paragraph E
at the end of this notice.

3. Puget Sound Power & Light Company
[Docket No. ER85-444-000)
April 29, 1985,

Take notice that on April 19, 1985,
Puget Sound Power & Light Company
(Puget) tendered for filing Notices of
Termination of Puget's Rate Schedule
Nos. 23 and 24, such schedules having
terminated by their own terms.

Copies of this filing were served upon
the Bonneville Power Administration
and the Weslern Area Power
Administration.

Comment date: May 13, 1985, in
accordance with Standard Paragraph E
al the end of this notice.

4. Florida Power & Light Corporation

|Docket No. ER85-436-000]
April 26, 1985,

Take notice that on April 15, 1985,
Florida Power & Light Company (FP&l.).
tendered for filing a document entitled
Amendment Number Three to
Agreement to Provide Specified
Transmission Service Between Florida
Power & Light Company and City of




Federal Register / Vol. 50, No. 87 /| Monday, May 6, 1985 [ Notices

19675

Tallshassee. Florida (Rate Schedule
fERC No. 47).

FP&L states that under Amendment
vumber Three, FP&L will transmit
power and energy for the City of
Tallahassee as is required in the
implementation of its interchange
sreement with Jacksonville Electric
Authority,

FP&L requests waiver of the
Commission’s regulations be granted
and that the proposed Amendment be
made effective immediately.

Copies of this failing were served on
the Electric Department, City of
Tallzhassee, Florida.

Comment date; May 9, 1985, in
sccordance with Standard Paragraph E
at the end of this notice.

5 lllinois Power Company
Docket No. ER85-443-000)
April 29, 18985.

Take notice that on April 18, 1985,
lllinois Power Company (Illinois Power)
tendered for filing proposed Amendment
No. 9, dated April 9, 1985, to the
Interchange Agreement, dated March 15,
1973, between lowa-1llinois Gas and
Electric Company (1IGE) and Hlinois
Power,

[llinois Power indicates that this filing
is made for the principal purpose of
incorporating language for Third-Party
Purchase & Resale Transactions,
pursuant to FERC Order No. 84, into
various related and restated schedules
which otherwise do not reflect rate
Hcreases.

lllinois Power requests an effective
date of July 1, 1985.

Copies of this filing has been served
upon LGE, the Illinois Commerce
Commission, and the lowa State
Commerce Commission.

Comment date: May 13, 1985, in
accordance with Standard Paragraph E
il the end of this notice,

Standard Paragraph:

E. Any person desiring to be heard or
10 protest said filing should file a motion
[0 intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street. NE., Washington,
D.C. 20428, in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure {18 CFR 385.211
and 385.214). All such motions or
prolests should be filed on or before the
comment date. Protests will be
"m‘.\':(icmd by the Commission in
“eicrmining the appropriate action to be
laken, but will not serve to make
Protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. Copies
OFthis filing are on file with the

Commission and are available for public
inspection.

Kenneth F. Plumb,

Secretary.

[FR Doc. 85-10855 Filed 5-3-85; 8:45 am)
BILLING CODE 6717-01-M

[Docket No. EL85-25-000]

Applied Energy Services, Inc, v.
Oklahoma Corporation Commisson;
Extension of Time

April 30, 1985,

On April 29, 1985, the Oklahoma
Corporation Commission (OCC] filed a
motion requesting an extension of ten
days to and including May 9, 1985, for
the filing of answers, protests, and
additional interventions in this
proceeding. It states that Applied Energy
Services, Inc. [AES) does not consent to
the extension. it further states that
counsel for Oklahoma Gas and Electric
Corp. and Public Service Company of
Oklahoma, who have filed petitions to
intervene, do not oppose the extension
and that counsel for Smith
Cogeneration, Inc., who has also filed a
petition to intervene, takes no position
with respect to the motion.

The National Association of
Regulatary Utility Commissioners
(NARUC) filed a motion to intervene
and requests that NARUC be permitted
to file an answer to the complaint when
the OCC's answer is due. International
Paper Company, Stone Container
Corporation, Potlatch Corporation,
Simpson Paper Company, Hammerville
Paper Company, Federal Paper Board,
Inc., Hollingsworth and Use Company,
U.S. Energy Corp., and Ultrapower, Inc.
also filed motions to intervene. They
note they intend 1o file further comments
in several days, but do not request an
extension of time,

In view of the importance of the
quastion raised by the complaint, the
importance of the views of the OCC and
other Commissions who wish to
participate in this proceeding, and the
fact that some parties indicate they
intend to file comments in a few days,
an extension of time, for filing answers,
protests and interventions is granted for
seven days to and including May 6, 1985,
The full ten day extension requested
will not be granted because of the 60
day time period provided in section
210(h) of the Public Utility Regulatory
Policies Act, after which AES may bring
an action in United States District Court.
Moreover, in light of this provision, all

answers 10 motions o intervene shall be
filed by May 13, 1985.

Kenneth F. Plumb,

Secretary.

[FR Doc. 85-10918 Filed 5-3-85; 8:45 am|
BILLING CODE 8717-01-M

|Docket Nos. CP80-209-005, et al.)

ANR Pipeline Company et al.; Natural
Gas Certificate Filings

Take notice that the following filings
have been made with the Commission:

1. ANR Pipeline Company
[Docket No. CP80-209-005§

Take notice that on April 16, 1985,
ANR Pipeline Company (ANR), 500
Renaissance Center, Detroit, Michigan
48243, filed in Docket No. CP80-209-005,
a petition to amend the order issued
August 21, 1981, in Docket Nos. CP80-
208-000, et al., pursuant to Section 7{c)
of the Natural Gas Acl 0 as to
authorize a new delivery point in
addition to those already specified in
the August 21, 1981, order, all as more
fully set forth in the amendment which
is on file with the Commission and open
to public inspection.

It is stated that the order of August 21,
1981, authorized, inter alia, ANR to
transport and deliver gas on bebalf of
Northern Natural Gas Company,
Division of InterNorth, Inc. (Northern).
The two delivery points authorized by
the order were the proposed
interconnection between ANR and
Northern in Kiowa County, Kansas, and
the existing interconnection between
and ANR and United Gas Pipe Line in
St. Mary Parish, Louisiana.

It is explained that Northern and
Texas Eastern Transmission
Corporation (Texas Eastern) have
entered into a contract whereby
Northern would sell gas to Texas
Eastern for system supply.! ANR states
that a proposed delivery point for this
sale would be the existing
interconnection between ANR and
Texas Eastern in St. Landry Parish,
Louisiana [St. Landry). ANR herein
requests amendment of the order of
August 21, 1981, pursuant to a December
12, 1984, amendment to the agreement
between ANR and Northern so as to
allow ANR to deliver Northern's gas to
Texas Eastern at the St. Landry
inlerconnection.

Comment date: May 20, 1985, in
accordance with the first subparagraph

' An applicaton for authorization to make this
sale is pending in Docket No, CP85-183-000.
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of Standard Paragraph F at the end of
this notice.

2. International Paper Company

[Docket No, CP81-323-001)
April 30, 1985,

Take notice that on April 4, 1985,
International Paper Company (IPCO),
International Paper Plaza, 77 West 45th
Street, New York, New York 10036, filed
in Docket No. CP81-323-001 a petition to
amend the order issued November 26,
1982, in Docket No, CP81-323-000
pursuant to Section 7(c) of the Natural
Gas Act lo increase the transportation
from 600 Mcf of natural gas per day up
1o 2,510 Mcf of natural gas per day
through its Springhill pipeline, all as
more fully set forth in the petition to
amend which is on file with the
Commission and open to public
inspection.

IPCO states that it purchases gas at
the wellhead in the Lake Erling Field,
from Superior Oil Company, in
LaFayette County, Arkansas, and
transports this gas to Springhill,
Webster Parish, Louisiana, for use as
boiler fuel and space heating in its paper
mill and chemical plant. By order issued
November 26, 1982, in Docket No. CP81-
323-000, the Commission authorized
IPCO to transport up to 600 Mcf of
natural gas per day for such purposes.

IPCO requests the Commission to
amend its order of November 26, 1982,
by authorizing IPCO to increase the
amount of gas it transports from a
maximum of 600 Mcf of gas perday to a
maximum of 2,610 Mcf of gas per day. It
is stated that no new or additional
facilities are required for the
transportation of gas, as requested, as
the Springhill pipeline has a capacity in
excess of 8,000 Mcf per day.

Comment date: May 21, 1985, in
accordance with the first subparagraph
of Standard Paragraph F at the end of
this notice.

3. Northern Natural Gas Company
Division of InterNorth, Inc,
[Docket No. CP85-433-000]

April 30, 1985,

Take notice that on April 12, 1985,
Northern Natural Gas Companly,
Division of InterNorth, Inc. (Applicant),
2223 Dodge Street, Omaha, Nebraska
68102, filed in Docket No. CP85-433-000
@ reques! pursuant to Section 157.205 of
the Regulations under the Natural Gas
Act (18 CFR 157.205) for authorization to
install and operate one small volume
measurement station to accommodate
natural gas deliveries to the community
of Mayhew Lake, Minnestoa, through
Peoples Natural Gas Company (Peoples)
under the blanket certificate issued in

Docket No. CP82-401-000 pursuant to
Section 7 of the Natural Gas Act, all as
more fully set forth in the request on file
with the Commission and open to public
inspection.

Applicant proposes to construct and
operate one small volume measurement
station on its 12-inch Brainerd line in
Benton County, Minnesota. Applicant
states that the facilities would be used
for the delivery of up to 44 Mcf of
natural gas per day to Mayhew Lake
through Peoples, the local distribution
company, for residential and
commercial uses. Applicant further
states that the sale would be made
under its Rate Schedule CD 1. Rate Zone
B, Group EF and that the required
volumes would be served from the firm
entitlement designated by Peoples for
delivery to Mora, Minnesota. It is
indicated that the total estimated cost of
the facilities would be $3,286.

Comment date: June 14,1985, in
accordance with Standard Paragraph G
at the end of this notice,

4. Northwest Central Pipeline
Corporation

[Docket No. CP85-426-000]
April 30, 1085.

Take notice that on April 10, 1985,
Northwest Central Pipeline Corporation
(Northwest Central), P.O. Box 3288,
Tulsa, Oklahoma 74101, filed in Docket
No. CP85-426-000 a request pursuant to
Section 157.205 of the Commission’s
Regulations under the Natural Gas Act
{18 CFR 157.205) for authorization lo
construct and operate a new sales lap
for the direct, interruptible sale of
natural gas to H.S, Ausherman
(Ausherman), in Reno County, Kansas,
for use in irrigation operations under the
certificate issued Docket Nos. CP82-
479-000 and CP82-479-001 pursuant to
Section 7 of the Natural Gas Act, all as
more fully set forth in the request which
is on file with the Commission and open
to public inspection.

Northwest Central proposes to tap its
transmission pipeline in Reno County,
Kansas, and construct measuring,
regulating and appurtenant facilities for
the direct interruptible sale of natural
gas to Ausherman, Northwest Central
estimates the cost of these facilities to
be $6,030 which it proposes to pay for
from available funds.

Northwest Central states that the
projected volume of delivery through
this point is approximately 5,500 Mcf of
gas annually and 132 Mcf on a peak day.
Northwest Central states it would not
need ot acquire any new gas supply to
make this sale and that this sale would
not have a detrimental effect on any of
Northwest Central’s existing customers.

Northwest Central states it would
change Mr. Ausherman $1.3330 per Mcf
of natural gas delivered plus or minus
such monthly adjustments made in
accordance with the provisions of their
gas sales contract.

Camment date: June 14,1985, in
accordance with Standard Paragraph G
at the end of this notice.

5. Mountain Fuel Resources, Inc.

[Docket No. CP85-439-000]
April 28, 1985,

Take notice that on April 16, 1985,
Mountain Fuel Resources, Inc,
(Applicant), 79 South State Street, Salt
Lake City, Utah 84111, filed in Docket
No. CP85-439-000 an application
pursuant to Section 7(c) of the Natural
Gas Act for a certificate of public
convenience and necessity authorizing il
to operate in accordance with an
amended gas transportation and
exchange agreement between Colorado
Interstate Gas Company (CIG) and
Applicant, all as more fully set forth in
the application which is on file with the
Commission and open to public
inspection,

Applicant explains that on December
8, 1980, a gas transportation and
exchange agreement (Agreement) was
entered into between CIG and Mountain
Fuel Supply Company (Mountain Fuel),
Applicant's predecessor in interest to
the agreement. It is stated that the
agreement provides for concurrent
deliveries of natural gas between the
parties at specified points on their
respective interstate transmission
pipeline systems and limits deliveries to
certain areas of interest in which gas
supplies are owned or controlled by the
parties. Applicant asserts that only gas
from sources of supply which are within
the specified areas of interest is
exchanged and transported pursuant (o
the agreement.

Applicant states thal on December 3L
1984, Applicant and CIC entered in to an
amendment to the agreement to
incorporate new sources of supply
which lie outside the areas of interes!
originally specified in the agreement and
to delete areas of interest that are no
longer producing or have never
produced natural gas. Applicant
requests certificate authority to operate
in accordance with the amended
agreement,

Comment date: May 20, 1985, in
accordance with Standard Paragraph F
at the end of this notice.

Standard Paragraphs

F. Any person desiring to be heard of
make any protest with reference to said
filing should on or before the comment
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date file with the Federal Energy
Regulatory Commission, 825 North
Capitol Street, N.E., Washington, D.C.
20426, a motion to intervene or a protest
in accordance with the requirements of
the Commission's Rules of Practice and
Procedure (18 CFR 385.211 and 385.214)
and the Regulations under the Natural
Gas Act (18 CFR 157.10). Al protests
filed with the Commission will be
considered by it in determining the
appropriate action to be taken but will
not serve to make the protestants

parties to the proceeding. Any person
wishing to become a party lo a
proceeding or to participate as a party in
any hearing therein must file a motion to
intervene in accordance with the
Commission’s Rules.

Take further notice that, pursuant to
the authority contained in and subject to
jurisdiction conferred upon the Federal
Energy Regulatory Commission by
Sections 7 and 15 of the Natural Gas Act
and the Commission’s Rules of Practice
and Procedure, a hearing will be held
without further notice before the
Commission or ils designee on this filing
if no motion to intervene is filed within
the time required herein, if the
Commission on its own review of the
matter finds that a grant of the
certificate is required by the public
convenience and necessity. If a motion
for leave to intervene is timely filed, or if
the Commission on its own motion
believes that a formal hearing is
required, further notice of such hearing
will be duly given.

Under the procedure herein provided
for, unless otherwise advised, it will be
unnecesary for the applicant to appear
or be represented at ll':e hearing.

G. Any person or the Commission's
staff may, within 45 days after the
issuance of the instant notice by the
Commission, file pursuant to Rule 214 of
the Commission's Procedural Rules (18
CFR 385.214) a motion to intervene or
notice of intervention and pursuant to
Section 157.205 of the Regulations under
the Natural Gas Act (18 CFR 157.205) a
protest to the request. If no protest is
filed within the time allowed therefor,
the proposed activity shall be deemed to
be authorized effective the day after the
lime allowed for filing a protest. If a
protest is filed and not withdrawn
within 30 days after the time allowed for
filing a protest, the instant request shall
be treated as an application for
authorization pursuant to Section 7 of
the Natural Gas Act.

Keaneth F. Plumb,

-“"‘L’n-lary.

IFR Doc. 85-10017 Filed 5-3-85: 8:45 am|
SILLNG CODE 6717-01-M

Ibofltﬁ Nos. CP84-441-003, and G-962-
003

Tennessee Gas Pipeline Co., a Division
of Tenneco Inc.; Amendment and
Petition to Amend

April 29, 1985,

Take notice that on April 17, 1985,
Tennessee Gas Pipeline Company, a
Division of Tenneco Inc. [Tennessee),
P.0O. Box 2511, Houston, Texas 77001,
filed in Docket No. CP84-441-003, a
further amendment to its application
filed in Docket No. CP84-441-000,
pursuant to Sections 7(c) and 7(b) of the
Natural Gas Act (NCA) so as (1) to
reduce delivery obligations to Columbia
Gas Transmission Corporation
{Columbia) under Tennessee's Rate
Schedule CD-3 by 136,000 Mcf of gas per
day, (2) to transfer 30,000 Mcf of gas per
day from Tennessee's autharized sales
level to Columbia under Rate Schedule
CD-3 to Rate Schedule CD-4, (3) to
increase certificated sales obligations on
a daily and on an annual basis for
various customers of Tennessee, (4) to
construct and operate facilities
necessary to render the revised sales
services, and (5) to revise sales delivery
obligations to all customers from a Mcf
basis to a dekatherm (dt) basis.
Tennessee also filed on April 17, 1985, in
Docket No. G-962-003 a petition to
amend the order issued on March 21,
1985, in Docket No. G-962-000 pursuant
to Section 7(c) of the NGA so as to
authorize Tennessee to revise its Rate
Schedule T-20 transportation service
with Columbia to change a delivery
point to Columbia. The proposals are
more fully set forth in the petition to
amend and amendment which are on
file with the Commission and open to
public inspection.

In Docket No. CP84-441-003
Tennessee proposes to increase the
maximum daily quantities (MDQ),
annual volume limitations {AVL), and
delivery point daily volume limits (DVL)
for various customers, and revise sales
delivery obligations to all customers
from an Mcf basis to a di basis, as
detailed in Appendix A to this notice,
Tennessee also requires abandonment
authorization, effective February 1, 1986,
for a 136,000 Mcf per day or 139,400 dt
equivalent of gas per day sales
reductions to Columbia: and a transfer
of 30,000 Mcf of gas per day (30,750 dt
per day) from Tennessee's authorized
sales level to Columbia under Rate
Schedule CD-3 to Rate Schedule CD-4,
Tennessee states that the sales delivery
obligation revisions would result in a
daily contractual delivery obligation of
4,061,872 dt equivalent of gas and an
annual sales delivery obligation of

1,304,196.259 di. Further, Tennessee
states that the revised sales delivery
obligations would require an additionsl
18,000,000 Mcf of storage capacily
together with 119,000 Mcf per day of
withdrawal capability. Tennessee states
that it has reached agreement with
Consolidated Gas Transmission
Corporation (Con Gas) for 12,000,000 dt
equivalent of storage service and that it
is currently negotiating for the
remainder of the slorage service
required.

To accomplish the revised sales
delivery obligations, Tennessee alleges
that approximately 260,000 Mcf per day
of additional capacity on its pipeline
system is required. As a result,
Tennessee proposes (o construct and
operate approximately $194,960,000 in
facilities detailed in Appendix B to this
notice to expand its system capacity.
Tennessee states in its amendment that
the facilities originally proposed in
Tennessee's Docket No, CP84-441-000
are entirely superseded by the facilities
proposed in Docket No. CP84-441-002

. and those proposed herein. It is

indicated that the proposed facilities
would initially be financed with funds
on hand, funds generaled internally, and
borrowings under revolving credit
agreements or short-term financing
which will be rolled in to permanent
financing.

Tennessee indicates in its amendment
that the pending Niaguara Interstate
Pipeline System's (NIPS) proposals in
Docket No. CP83-170-000 when
authorized by the Commission, would
provide Tennessee with approximately
329,000 Mcf per day of new gas supplies
at the border between Canada and the
U.S. near Niagara Falls, New York. In
the interim, prior to authorization of
NIPS and construction of facilities
proposad therein, Tennessee states that
it contracted with Con Gas for the sales
of not less than 80,000 dt equivalent pes
day and not more than 100,000 dt
equivalent per day on a firm basis.
Tennessee states that this gas supply
would be available to it beginning on
the in-service date of facilities proposed
in this amended application at the
interconnection between Tennessee and
Con Gas near Morrisville, New York.

In Docket No, G-962-003, Tennessee
proposes a revision to Rate Schedule T-
20 which would change on February 1,
1986, Tennessee's current delivery point
to Columbia from existing points of
delivery in Tennessee's northern rale
zone to a point of interconnection with
Columbia Gulf Transmission Company
near Egan. Louisiana. As a result of this
change in delivery point, Tennessee also
proposes to revise its Rate Schedule T-
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20 transportation charge to Columbia to Any person desiring to be heard orto  considered by it in determining the
take effect on February 1, 1986. make any protest with reference to said  appropriate action to be taken but will
Tennessee proposes no other changes to amendment and petition to amend not serve to make the protestants
its Rate Schedule T-20 transportation should on or before May 20, 1985, file parties to the proceeding. Any person
service. : with the Federal Energy Regulatory wishing to become & party to a

Tennessee states in its amendment Commission, Washington, D.C. 20426, a proceeding or to participate as a party in
that Exhibits G 'hmush G-2 (system molion to intervene or a protest in any hearir!g therein must ﬁle a motion to
flow diagrams), Exhibit H (gas supply accordance with the requirements of the  intervene in -accordunce with the
data), and Exhibit I (market data) of its Commission’s Rules of Practice and Commission's Rules. All pcrsons'whn
amendment would be submitted as Procedure (18 CFR 385.214 or 385.211) have heretofore filed in Docket No.
supplements to the amendment when and the Regulations under the Natural CPB4-441-000 need nol file again.
they become available. Gas Act (18 CFR 157.10). All protests Kenneth F, Plumb,

1 filed with the Commission will be Secretary.

APPENDIX A —TENNESSEE GAS PIPELINE COMPANY PROPOSED AVL/MCQ CHANGES (DOCKET No. CP84-441)

Zotw and Customes Dodvory pont

Texas Zone

Hamphil
Hounize
Southwaost Gas
Woodvre

Total Texas Zono....
Southern Zone

Adamanlie ..
Alabams-Tennessoo

50,00

45,546
153 347
161,588
144913
111,687
120,645
927,033

1,579,000

38738

64,164

76.548
345017

67,000
22741
432,978

1171400
5,164,183

443,208
$0.010
66681
34,700

219.284,700

17,300 17,733
38,242,900 227216

15569
35858
1508

1508
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APPENDIX A —TENNESSEE GAS PIPELINE COMPANY PROPOSED AVL/MCQ CHANGES (DOCKET NO. CP84-441)—Continued

MCF ot 1473 psia Dekathorms
Zone and cusiomer Dedtveey port T Fre e D e
Exond | Exssngavy | Proposed ‘ Proposed AVL | By~ s
!
:
Now Albany # ; 46864 825 850 7.500 870.169
New Albany.. !
Cotion Plant
_| Colbert__, 2040 744,600 2,001 | 763215 2091
— Lamar County 858 250.3%0 1,100 | 401,500 1,100
.| Parsors 1876 202.184 2,585 | 210,041 2585
Pontotoe 2848 811979 5,000 | 630,338 5,000
Porland ... 1954 376493 3118 457,030 ane
Provencal ... = 285 28377 232 27038 282
-.| Ridgetop . 227 21,760 387 22394 387
.| Ripley d - 4249 1,538 885 7,500 1,621,552 7,500
Bums 1,802 200,500 2155 306.312 2.155
.| Savannah . i3 2941 | 330,000 3,50 338 580 3so1
s Sardie 4410 | 746,789 6,500 776,209 6,500
Swnalak 3 Shuquasiak .. 1530 508,196 1,568 521,408 1508
o p— ibetaa i et Sprngteld 4,895 BO7 624 7,500 1,380,000 7,500
s Gl D T et 26,520 9,679,800 27,210 9,931,650
Growrvile .., E ! FENTEM TR AT T RaGR ! 27,183
Greorwood | H | 18,401
Hardy Springs ... = LW o U200 5 =", o 10,978
Mitchelivite . | } | | ! 21,956
4 .| Robedne _.... | 140 | 15,100 144 | 15,478 | 144
| Prkin 206 | 26,125 | 410 LMD | 40
Vina ... 151 | 13,657 | 1151 300,000 1,151
= Walnut 539 | 67,413 618 62,166 618
w = Wayne County 807 | 121,223 125 150,000 | 1,250
Acst Tonneses Sardis 10,840 1.740.00 12500 | 2,070,000 | 12.500
Tolal Southeen Zone 1,863,334 443561408 | 1512705 | 457.215.404 |
Lo McGoe - 3570 | 1,303,050 3659 1,338 535 3659
Central Zones | !
Cohra . . . 76,500 27822500 78413 | 20620745 |
North Means b et 2 :
Kenava i
Groonup i
Doy S ~ s § T % 10420 |  2.139247 15648 | 2017505 | :
Nicholasville. SRR AR s - ! 7,500
Beroa....... ! 6,000
Salt Lick ! ! ol 160
| Jettersorvifa o . } 537
Grapson Grayson 1,730 216932 1810 222574 1810
band . E o 3 51,000 14,615,000 21.500 7847500 L. n
Sarmight Crook, s ' ot |
Manty W WIREs fuont | ! “ .
Voronoad.. Rowan Counly 3386 451433 3450 503,712 | 3450
fivo Hilt — | Ofive Han_... T 1.225 180,787 1,539 194,722 | 1.530
» Gaa v S— 3,080 1,116,900 3,140 | 1,145,100 |
Glasgow O '
Wertorn Kontucky.—....— 39,158 74358300 40,515 761477 |
Darvite " ! 13,078
Cambelevibe ... .. .. {- ! ! £.862
3T A e e e I BT ) T - ‘ 5778
Harrodsvile . I | ! 5607
Groensburg i t !
Hustonville . ! 8,280
Lancaster - ! !
Porryviie . i WEE t —— | -
Total Cantrat Zone 186,456 58128000 | 106024 | @zt rie |
Pe———————— - = ———— ———
Eastern Zone |
Catt = Wy 9,180 3.3%0,700 18,000 4,525,000 |
Lane Branch . { ‘
inattuto ., !
Artea =l ! G 466,180 170,155,700 205,185 | 74892525
North Cetedo.. o : PR remt e il e
Charteston !
| Frame ., =
- | Broad Run—Cobb. e S L TS el : . .
vonschdated .| Broad Run—Cormwoll 222,000 61,000,000 227550 | 8305575 227155
umberand Salt Rock 1,530 556,450 1582 | 577,442 1,562
vy Smere A TS e

Total Eastern Zone ... ..

Northern Zone

Cotpreg

698,890 | 255,004,850

93,800 34,237,000

5 I
I

s

450317 | 183050,717

128,805 l 46,316,875

106,495
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APPENDIX A —TENNESSEE GAS PIPELINE COMPANY PROPOSED AVL/MCQ CHANGES (DOCKET NO. CP84-441)—Continued

Zone and customer

Dolvory point

T

MCF at 1473 psia

E;E‘g’ ‘ Exsting AVL

Ookatherms

';'—-.-_ S | X rang
T2 | oo v | Pz

Farn gas & Walec

PhoNatel

Tola Norsher: Zano —

Beooklyn Umean
Contral Mudson .

New York Zone

'--'-‘:—-m- ,270

3815

o
118,127.670 L

104 55

43
1
1175

7,446,000
5770650

11,160,000

T am12,060 |

T 2e073387

8733000
22,338,000
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APPENDIX A ~~TENNESSEE GAS PIPELINE COMPANY PROPOSED AVL/MCQ CHANGES (DOCKET NO. CP84-441)—Continued
‘V MCF @t 14.73 pa | Dokatharms
Zore and customee Detrvery poet | ) ! ] .
: | fo3® | Emsgavi | PREE | Propossd v | PG
Ramzey ! ‘
| Prvarvam ! | |
Total New York zone | 394803 129,563,180 62522 | 157322710 l
$ ¥ 4
New England Zone ! ! i
Borshen | ! 19,048 | 5256650 | 25572 5,602,985 |
Pishiodd | i 4 [ 12310
North Adams | ! 10,260
; Siockbdge | ! ! 6,125
| Groenfietd | * ! 8713
Bach s1one Fiachstone | 508 145,105 875 194,000 875
Boston Ga By 20,912 23,784 €05 135999 | 34,424,000
| Southbidge. ! ! 7,750
| Spencer 4,300
’ Canton 3450
| Leommnster 7,100
Lovington | | 5200
Burington ! ? 16,200
Adfington | : 39761
| Reading ! ! | 16,500
| Lymofiela ! ! | | 4,300
| Lyon } | ! | 14,321
| Rovoro ! | { & 5911
West Peabody | | L ! 3,050
| Baverly Saem ! ! | | | 25800
Gloucestor ! ! { i ] 8,655
woral i | 24,680 | 10,732,000 | 40,000 | 14,600,000 |
Towhsturg ] | 40,000
| Wirmnglon : ! ! ! 12.000
| Dracun : ! R | S 12,000
amemanwealth.... ‘ 55,306 16.858.000 64155 | 18431216
Worcoster ! - | = 54,400
| Famumsvise ! ! | . 6,000
| Hophinton ! ! 30,000
| Hudson ! ! ! ! 11,000
Concord | | 5441 | 1,488,056 l 10,100 | 2345520 |
Concod ! ! 4 | 7,500
’ Suncook ! ! | : ! 2,800
Cornoctiout Light 8 Power ! i | 46,133 10,485,779 59000 | 17,061,000 |
Torringlon. ! 1 () { A 4 — ! 5135
Winsted .. | \ 2.500
Long Ridge Road ! ! ! 26.000
Norwak ! s 12,000
Derty ) 15.507
! Danburg ! 14 200
Wallingtord | | | 11,200
Stamford Emergency | Y ) !
Conrocticut Nahursl | ! 36,794 | 11,616,068 | 37.787 11,929,702
| Groenwich ] ! 11,300
Putnam Lake ! ! 15,900
| New Brtan ! | 25,700
| Farmington ! i 10,100
| Bloomhew | L. 5500
| North bloomfels ! i\ ! ! £.200
ENGy NOMY <t o i 22697 | 5491900 | 34,953 | 7.687,500 |
: | Nashua ! ! ! 23,081
Manchestor ! ! ! ! 18,000
Hooa set ‘ : | a2
Laconia | ‘ 7.476
Londenderry. . : ! ! 5228
Essax County e 14519 | 4100200 | 20882 5.487.790
Wenham, ! ! 5000
Essex ! : ! 2.500
| Haverhit ! 20,000
Ficrburg | Fichburg | 7,506 273415 | 10.246 2799834 10,248
avio State j v 83,821 25,223 808 122,391 38922207
Northampton : 6,567
Agawam | 48,000
| East Longmesdow { 40,000
Lawrence ... ) 37 Ba9
} Ploasant Suaet ! ! 25,000
hyoke.__ . | Holyoko 1 7675 2.767.000 | 10,200 3287875 10,200
"ot ConNectiout .. ! | 38178 10,674,700 47040 17,165,800
Westport | 15000
! 30.000
| Trumbud ! ! : 20,000
Valoy | Pawtuckst | 19,595 6,112,800 27559 575218 27550
WestSeld | Westtiola | 5078 1,852 655 6250 1.342 B84 6250
Tosal tow England Zone | 491,569 139,303,441 657800 | 187051359
! .2 3 : -~
Toal System | 3940197 4061872 | 1,304,196 259

“Cluding North Penn Rate Schadule SO 4 secvice, the 100l system AVL s 1,.315,080.410 Mct

!
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APPENDIX B.—TENNESSEE GAS PIPELINE COMPANY CONSTRUCTION COST ESTIMATE

(Progect Sumwmary: AVL/MOO Facitan)

Sctoduin No._ and doscaption 0 Um Quantty Unit cost Amourt | Total doitan
e gl ¥ ———— TV * sme T i B s ey T e e e D bt
230" pipofine 0P from MLV 242 + 8.8 1o MLV 243, Madison County, New York | Mae - 25| S5080000 | $1,577.000 |
330" ppeine Joop trom MLV 248 1 59 10 MLV 240 + 11,4, Otsego County, Now York ... ... . { Mo 45 a2 2,602,000 |
400" pipetne kap om MLV 251 1 3.5 1y MLY 252, Athany County, New Yook | M §2| 62061538 :mupoo}
530" pipehne Yoop om MLY 253 10 MLV 263 4 4.0, Rensselser County, New York — 3 40 671,750.00 2687000
6307 pipaline 10op om MLV 254 1o MLV 254 4 4.1, Colambia County. New York _ Mea : 41| 69243902 | 2.£36.000 |
7—30" prpeline loop rom MLV 2594+ 4.2 10 MLV 259 + 9.2, Hampden County, M el | Mo 1‘ 50|  B43000.00 | 4,240.000
8--30° ppeline Joop Wom MLV 261 4 10.8 1o MLV 262 ; 6.8, Mampden County, Massachusetts : | Mie 90 833,000 00 7,497 000
830" pipaine DOP Moin MLV 264, 38 to MLV 265, Worcester County, Massachusetts . | Ny 74 e 0802 6,674,000
10-30" ppeing 100p om MLV 334 1o MLY 314+ 6.6, Potter and Toga Courtes, Pennayivama PN 69 611,014 40 4,216,000
11—30" poeiin 1000 trom MLV 315-1A 1o MEV. 315-1A.+ 8.0, Tioga County, | nade - 80| 61900000 | 4952000
12--30" popehon 1009 from MLV 218 + 2.2 10 MLV 310, Bragiond N = | Mo 112 64157500 7,180,000
13-30" pipoiine loop trom MLV 320 4 7.9 10 MLV 320 4 12.2, Susquehanna County, Penosyivana - Nido 43 662558 14 2,845,000
14--30" ppeiive foop om MLV 321 10 MLV 322+ X8, Susquehanna and Wayne Counties, Penceytesnia .4 Nse - v 8o 827778 | 11543000 |
15—30" prpohte 100p o MLV 325 + 4.3 to MLV 3264 2.3, Sussas County, Now Jersey R T - — 70 101685710 7,418,000 |
16-30° prpsiine toop rom MLV 326 10 MLY 320 | 6.0, Bergon County, Now Jatsay == il M il 50 | 108740000 5337000 é
17—Enging/comprossor addtion at station 248, Schohane County, New Yok, R ek L e 3,000 1,996 87 5,999,000
18-Engne/compressor additon st station 254, Columbia County. New York — = Ho — 2800 236036 6,809,000
10-—Engine/comprossor addiion at staton 261, Hampdon County, Massachuseits | § 2 SESmResTNE 2,000 255450 5,106,000 |
20— Turtww/ COMpIessor o0dion at slabon 264, Worcoster Countdy, Massachusetts WP ==% 3,165 a5 4,151,000
21— Turbing/ compreasar sASNon at station 267, Misflesox County, Massactusolts.. IHP b 2,000 1.371,00 4,113,000 &
22—Engine/comprossor adtfton At saton 31X Polier County, Pennsyivarss . 1P il 2000 283850 $877,000 |
23— Turtine/ compransor asdtion at station 315, Tioga County, Ponneyivana. . HP — 3,000 1,426.00 4278000 |,
24— Turtuna/ Comprossor adeton at staton 317, Bradiord County, Peansyivania i HP e 3,165 151185 | 4765000 |
25— Turbine /compronsor sddtion at xiation 327, Susquetanca County, Penmmyvana IHP 3,500 1,100.20 J851,000 |.
26— Turtine/Compranscs a0daon at sintion 325, Susses County, New Joesey ... ... . X He = 3.500 1,087 43 2,806 000 |
22-10" poy place L ¥ glon lateral, o velve 250A-102 10 vave 250A-100, Litctiold County, | Mile - Jled 74 345810 81 2633,000 |
Connechout ! |
28-10" popeine l0op. Adams. (aecl, kom vave 258A-101.1 +38 t0 valve 256A-102. Berkahire County, | M - 60 338,666 67 2.002.000 |
Masiachusotts. )
20-12° poeline loop. Nohampton wteral rom valve 200A-101.1 10 valve 260A-103, Hempden srd | MWie 1241 34290323 axﬁ:z.oml
Hampaturo Countes, Massachusetts !
12" ppoline 0op. Blacksiona lateral, rom vabve 206C-102 448 10 valse 266A-103, Nodolk County, | Mée S oS eI e 558,000
Massachusetts. !
F1—B° poekne meplacement, Spancer dolvery, Som vaivo 2648-101 1o valve 2648-102, Woecastar County, | Mia as 34511626 29656000 |.
Massachynetts
R-10° ppeline l0oo. Filchberg (ateral. from vale 268A-102 1o valve 268A-103, Worcoster County, | Mee . 0 406 428,57 2,845,000
B--12° poefing loop. Havertil ord, Nom valve 2708-302 0 velve 2708-302430, Esser County, | Mée ,_1 30| 46100000 | 1383000
Massachusettn.
34— 10" ppelioo foop. Concord laterat, rom valve 2708-105 10 vaive 2708-1054 15.1, Hillboro and Moerimack | Mée — 151 32052080 4 840,000
Courties. New Hampstee
I5—10° pipoline replacement. roading detivory, from valve 270C-201 10 valve 270C-201+ 0.7, Misdlesss | M 07 757,142 86 530000 |
County, Massachusetls. i
3624 ppoine loop. BoverySalom iatorsl from valvw 270C-101 1 + 16 10 valve 270C-101 1+ 8.0, MidSo. | Moo et A B25.135 14 6,106,000
son County, Massachuselis. !
3T—-12* ppoline loop. Bavody-Salem Wleal, om valve 270C-102408 10 vaivo 270C-103. Essex County,  Mie - 16 586,250 .00 838,000 |
Mansachusotts. !
810" ppeine roplacement, Pitaliekd defvery, Yom valve 256A-201 10 valve 258A-201 +08, Berhubore | L = 06 69333333 416,000 |
County, Massactiunetls. |
398" poetne replacemant, Winstad defivary, bom walve 290A-201 0 valve 250A-201 + 06, Litchiold, | Mée R —" o8 558333733 353,000 ).
County, Connectiout |
08" pioeng facemont, Wi % fom valve 260A-201 0 valve 260-201 + 1.2, Masopden | Mae™ . . | .2 404 666,67 452 000
County. Massachusons
418" pipeline replacament, Clnton delvery, from vahm 268A-201 10 valve 268-201 42,8, Worcester County, | Mila ] a8 342.500.00 1,232.000 |
Massachusotts
28" ppeine replacemont, Loamnitr dufivery, fom valve 288A-301 10 valve 288A-301 4 2.2, Worcestae | Mo Iy 22 45681818 1,005,000
Massachusanx
43—Modity and’or repeice thirtpone (37) eustng moler Iaclitios. systemwide. 10 handie increased Capacites !Lot. 4 1 — | 8,748,000
Total deect coss—1906_______ At - ! D e e e el (AR 50 5973000
Ovorhead et I — .’Lu X 1 - — — 24,404 000
ASowance 10r 1unads used AUKing CONGIICHON — — | Lon . L ] W T i 7,484 00
fon S - S P — T VRIS L ! o S i - 379,000
Heguiusary t LN S
Tolsl project cost— 1988 _ e ", ot ot =tto g M, 560 50
[FR Doc. 85-10820 Filed 5-3-85; 8:45 am) announces the procedures for addressed to: Heller Consent Order

BILLING CODE &717-01-M

Office of Hearings and Appeals Martin Heller by the United States

District Court in Massachusetts. The
Implementation of Special Refund funds will be available to customers
Procedures whlcl; purchased motor 0ejasoline from
AGENCY: Office of Hearings and Heller during the period August 1, 1979
Appeals, DOE. through December 1, 1979.

ACTION: Notice of implementation of
special refund procedures.

summanY: The Office of Hearings and
Appeals of the Department of Energy

Federal Register and should be

disbursement of $7,914.90 (plus accrued
interest) obtained as the result of a
Memorandum and Order issued to Glen

DATE AND ADDRESS: Applications for

refund of a portion of the Heller refund
amount must be postmarked within 80
days of publication of this notice in the

Refund Proceeding, Office of Hearings

and Appeals, Department of Energy.

1000 Independence Avenue, SW.,

Washington, D.C. 20585. All applications
should conspicuously display a
reference to Case Number HEF-0088.

FOR FURTHER INFORMATION CONTACT:
Richard W. Dugan, Associate Director,

Office of Hearings and Appeals, 1000

Independence Avenue, SW.,
Washington, D.C. 20585, (202) 252-2860.

SUPPLEMENTARY INFORMATION: In

accordance with § 205.282(c) of the
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procedural regulations of the
Department of Energy, 10 CFR

05.282{c), notice is hereby given of the
issuance of the Decision and Order sel
out below. The Decision and Order
relates to a Memorandum and Order
issued to Glen Martin Heller (Heller) by
the United States Disirict Court in
Massachusetts. The Memorandum and
Order adjudicated pricing violations
with respect to the firm's sales of motor
gasoline during the period August 1,
1979 through December 1, 1979. Under
the terms of the Memorandum and
Order, $7,914.90 has been remitted by
Heller to the DOE and is being held in
an interest-bearing escrow account
pending delermination of its proper
distribution.

The Office of Hearings and Appeals
previously issued a Proposed Decision
and Order which tentatively established
2 two-stage refund procedure and
solicited comments from interested
parties concerning the proper
disposition of the Heller refund amount.
The Proposed Decision and Order
discussing the distribution of the Heller
refund amount was issued on February
20,1985 (50 FR 8188, February 28, 1885).

As the Heller Decision and Order
indicates, applications for refunds from
ihe refund amount may now be filed.
Applications will be accepted provided
they are postmarked no later than 90
days after publication of this Decision
and Order in the Federal Register.

Applications will be accepled from
customers who purchased motor
gasoline from Heller during the period
August 1, 1979 through December 1,

1980. The specific information required
in an application for refund is set forth
in the Decision and Order. The Decision
and Order reserves the question of the
proper distribution of any remaining
consent order funds until the first-stage
claims procedure is completed.

Dated: April 25, 1985.
George B. Breznay,
irector, Office of Hearings and Appeals.

Decision and Order of the Department of
Energy, Special Refund Procedures
April 25, 1985,

Name of Firm: Glen Martin Heller.

Date of Filing: October 13, 1983,

Case Number: HEF-0088.

In accordance with the procedural
regulations of the Department of Energy
(DOE), 10 CFR Part 205, Subpart V, the
fconomic Regulatory Administration
(ERA) of the DOE filed a Petition for the
Implementation of Special Refand
Procedures with the Office of Hearings
and Appeals (OHA) on October 13, 1983.
The petition requests that the OHA
formulute and implement procedures for

the distribution of funds received from
Glen Martin Heller (Heller) of Boston,
Massachuseltts, pursuant to a federal
district court order.

1. Background

Heller is a “retailer” of “motor
gasoline,” as these terms were defined
in 10 CFR 212.31. An ERA audit of
Heller's operations during the period
August 1, 1979 through December 1, 1979
(the audil period) revealed possible
violations of the Mandatory Petroleum
Price Regulations.! In a Memorandum
and Order issued on December 29, 1981,
the United States District Court in
Massachusets found that Heller had
overcharged his customers by $6,577.76
in sales of motor gasoline at this Beacon
Hill Gulf Station during the audit period.
United States v. Heller, 542 F. Supp. 154
(D Mass. 1881), aff'd, DKT. No. 1-12
{Temp. Emer. Ct. App. June 9, 1982).*
Accordingly, the court orderd Heller to
pay a total of $7,914.90 (the overcharge
amount plus interest of $1,337.14) into an
interest-bearing escrow account under
the control of the DOE.

On February 20, 1985, we issued a
Proposed Decision and Order (PD&0)
setting forth a tentative plan for the
distribution of the refund amount. 50 FR
8188 (February 28, 1985). We stated in
the PD&O that the basic purpose of a
special refund proceeding is to make
restitution for injuries that were suffered
as a result of alleged or adjudicated
violations of the DOE regulations. In
order to effect restitution in this
proceeding, we proposed to establish a
claims procedure whereby applications
for refund would be accepted from
customers who can demonstrate that
they were injured as a result of any
overcharges made by Heller during the
audit period.

A of the PD&0O was published in
the Fmal Register on February 28,
1985, and comments were solicited
regarding the proposed refund
procedures. While one of Heller's
customers filed comments on the
proposed procedures, comments were
filed on behalf of the States of

! In un enforcement proceeding involving an
earlior andit period, Decembes 1, 1978, through june
14, 1679, the DOE has issued & Remodial Order (RO)
1o Heller, which requires him to refund overcharges
of $54,397 .08, Glonn Mortin Hellar, 11 DOE ¥ 83,005
(1983}, This Order was recently alfirmed, with
modifications, by & Hearing Officer of the Federal
Energy Regulatory Commission. Glen Martin Heller,
30 FERC § 62.231 (1985).

* |a the Memorandum and Order, the coart found
that Heller had overcharged his motor gasoline
cusiomers by » tolal of $11,359.47, but had refunded
$4.781.73 0 the market. The court therefore ordered
Heller o refund the balance of $6,577.76, plus
interest, to the DOE. The court nlso imposed & civil
penalty of 25 percent of the ovorcharge amount and
interest, which the firm paid in full on june 23, 1982,

Arkansas, Delaware, lowa, Lousiana,
North Dakota, Rhode Island, and West
Virginia. These comments, however,
discuss the distribution of any residual
funds in a subsequent! proceeding. The
purpose of this Decision and Order is
limited to establishing procedures to be
used for filing and processing claims in
the first stage of the present refund
proceeding. This Decision sets forth the
information that a purchaser of motor
gasoline from Heller should submil in an
Application for Refund in order to
establish eligibility for a portion of the
refund amount. The formulation of
procedures for the final disposition of
any remaining funds will necessarily
depend on the size of the fund. See
Office of Enforcement, 9 DOE 182,508
(1981). Therefore, it would be premature
for us to address at this time the issues
raised by the States' comments
concerning the disposition of any funds
remaining after all the meritorious first
stage claims have been paid.® Since we
have received no other comments
regarding the issues raised in the PD&O,
we will adopt the proposed refund
procedures.

I1. Jurisdiction

The procedural regulations of the DOE
set forth general guidelines by which the
Office of Hearings and Appeals may
formulate and implement a plan of
distribution for funds received as a
result of an enforcement proceeding. 10
CFR Part 205, Subpart V. The Subpart V
process may be used in situations where
the DOE is unable to readily identify
persons who may have been injured by
alleged or adjudicated violations, or
unable to ascertain the amounts of such
persons’ injuries. For a more detailed
discussion of Subpart V and the
authority of the Office of Hearings and
Appeals to fashion procedures to
distribute refunds obtained as a result of
settlement agreements or judicial or
administrative orders, see Office of
Enforcement, 8 DOE { 82,553 (1982);
Office of Enforcement, 9 DOE { 82,508
(1981); Office of Enforcement, 8 DOE
182,597 (1981) (hereinafter cited as
Vickers). As we stated in the PD&O, we
have reviewed the record in the present
case and have determined that a Subpart
V proceeding is an appropriate
mechanism for distributing the Heller
refund amount. We will therefore grant
the ERA’s petition and assume
jurisdiction over distribution of these
funds.

* It is not clear, however, that these stales and
their citzens have o legitimate interest in the
present proceeding. since all of the sales involved
wore made in Massachesets.




19084

Federal Register / Vol. 50, No. 87 / Monday, May 6, 1985 / Notices

111, Determination of Refund Procedures

As proposed in the PD&O, we will
adopt a presumption that the
overcharges were dispersed equally in
all sales of motor gasoline made during
the audit period. The OHA has referred
to this presumption in the past as a
volumetric refund amount. Presumptions
in refund cases are specifically
authorized by applicable DOE
procedural regulations. Section
205.282(e) of those regulations states
that:

In establishing standards and procedures
for implementing refund distributions, the
Office of Hearings and Appeals shall take
into account the desirability of distributing
the refunds in an efficient, effective and
equitable manner and resolving to the
maximum extent practicable all outstanding
claims. In order to do so, the standards for
evaluation of individual claims may be based
upon appropriate presumptions.

10 CFR 205.282(e). The volumetric refund
presumplion is designed to permit
claimants to participate in the refund
process without incurring
disproportionate expenses, and to
enable the OHA to consider the refund
applications in the most efficient way
possible in view of the limited resources
available.

The volumetric refund presumption
assumes that alleged or adjudicated
overcharges were spread equally over
all gallons of product marketed by a
particular firm, In the absence of better
information, this assumption is sound
because the DOE price regulations
generally required a regulated firm to
account for increased costs on a firm-
wide basis in determining its prices.*

In the PD&O, we noted that the audit
records do not identify any purchasers
of motor gasoline from Heller's Beacon
Hill Gulf Station or list any overcharge
amounts by customer. Consequently, we
find that the available information is
insufficient to base refunds on the
amount each individual customer was
overcharged. Accordingly, as proposed
in the PD&O, we will use the volumetric
method to allocate the refund amount.
To determine the volumetric factor, the
refund amount ($7,914.90) will be
divided by the estimated total volume of
gasoline sold by Heller during the audil

* We recognize. however, that the impact of &
firm's pricing practices on an individual purchaser
could have been greater, and any purchaser is
allowed to file u refund application based on o
claim that it suffered a disproportionate injury us a
remilt of Heller's pricing practices during the aduit
period. A refund application for an amount greater
than the amount calculated using the volumetric
presumplion must document the disproportionote
impact of the overcharges. See, eg. Amtel. Ine, 12
DOE § 85,073 at 88.233-34 (1948); Sid Richardson
Carbon and Gasoline Co./Siouxland Propone Cox
12 DOE § 85,054 at 88104 [1981)

period (176,208 gallons), resulting in a
per gallon refund amount of $0.04492.%
The interest which has accrued on the
money in the escrow account will be
added to the refund of each successful
claimant in proportion to the size of its
refund,

In addition to the volumetric refund
presumption, we are making a finding
that Heller's custamers, all of whom
were end-users or ultimate consumers,
including businesses that are unrelated
to the petroleum industry, were injured
by the overcharges adjudicated in the
Memorandum and Order. Unlike
regulated firms in the petroleum
industry, members of this group
generally were not subject to price
controls during the audit period, and
they were not required to keep records
which justified selling price increases by
reference to cost increases. For these
reasons, an analysis of the impact of the
overcharges on the final prices of non-
petroleum goods and services would be
beyond the scope of a special refund
proceeding. See Office of Enforcement,
Economic Regulatory Administration: In
the malter of PVM Oil Associales, Inc.,
10 DOE § 85,072 (1983); See also Texas
Oil and Gas Corp., 12 DOE { 85,069 at
88,209 (1984). We have therefore
concluded that end-users of motor
gasoline purchased from Heller during
the audit period need only document
their purchase volumes from Beacon Hill
Gulf to make a sufficient showing that
they were injured by the overcharges.

We shall also adopt our proposal to
establish a minimum amount of $15 for
refund claims. We have found through
our experience in prior refund cases that
the cost of processing claims in which
refunds are sought for amounts less than
$15 outweighs the benefits of restitution
in those situations. See, e.g.. Uban Oil
Co.. 9 DOE { 82,541 at 85,225 (1982), See
also 10 CFR 205.286(b).

In the present case, an end-user must
have purchased at least 333 gallons of
motor gasoline from Heller during the
four month audit period in order to be
eligible for a refund amount at or above
the minimum level of $15. While many
motorists will therefore be ineligible for
refunds in this proceeding, we recognize
that there may have been persons or
firms who purchased relatively large

* Because our records do not list the volumes of
motor gasoline sold by heller during the entire four
months of the audit period, we have extrapolated
sales figures from the available data. in tBe PD&O;
we calculated a volumetrie refund factor of $0.08320
on the basis of an extrapolated total volume figure
of 148,777 gallons, Upon closer examination of our
rocords. we have determined that an extrapolated
total volume figure of 176,208 gallony is more
accurate. Accoedingly. we have adjusted the
volumetric refund factor 1o S0.03492

volumes of motor gasoline from Heller
during the audit period. In the course of
evaluating numerous Applications for
Exception from the Mandatory
Petroleum Allocation Regulations during
the_period of price and allocation
controls, we learned that it was not
unusual for local governmental entities
and small businesses regularly to
patronize one retail service station,
often on a contractual basis. This was
particularly true for governmental
entities and businesses with multiple
vehicles (buses, police and fire vehicles,
delivery vans, taxis, etc.) which required
& dependable supply of motor gasoline,
but did not have bulk storage facilities
of their own. It is possible that Heller
had such customers during the audit
period. In order that these customers
may be notified of their opportunity to
apply for a refund, we intend to
publicize this proceeding in local
newspapers in the area where Heller
conducted business.

IV. Application for Refund Procedures

We have determined that the
procedures described in the PD&O are
the most equitable and efficacious
means of distributing the Heller refund
amount. Accordingly, we shall now
accepl applications for refunds from
customers who purchased motor
gasoline from Heller during the audit
period.

In order to receive a refund, each
applicant will be required to report the
monthly volume of motor gasoline
purchased from Heller for which it is
claiming a refund. In addition, each
applicant must state whether there has
been a change in ownership of the firm
since the audit period and must provide
the names and addresses of any other
owners. If there has been a change in
ownership, the applicant should either
slate the reasons why the refund should
be paid to the applicant rather than the
other owners or provide a signed
statement from the other owners
indicating that they do not claim a
refund.

All applications must be filed in
duplicate and must be received within
90 days after publication of this
Decision and Order in the Federal
Register. Each application must be in
writing, signed by the applicant, and
specify that it pertains to the Heller
Consent Order Fund, Case No. HEF-
0088, A copy of each application will be
available for public inspection in the
Public Docket Room of the Office of
Hearings and Appeals; Any applican!
who believes that its application
contains confidential information mus!
so indicate and submit two additional
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copies of its application from which the
information that the applicant claims is
confidential bas been deleted. Each
application mus! also include the
following statement: "l swear (or affirm)
thal the information submitied is true
and accurate to the best of my
knowledge and beliel.” See 10 CFR
205.283{c}); 18 U.S.C, 1001. In addition,
the applicant should furnish us with the
name and telephone number of a person
who may be contacted by this Office for
additional information concemning the
application. All applications should be
sent to0: Office of Hearings and Appeals,
Department of Energy, 1000
Independence Ave., SW., Washington,
D.C. 20585.

It is Therefore Ordered That:

(1) Applications for refunds from
funds remitted to the Department of
Energy by Glen Martin Heller pursuant
to the Memordndum and Order issued
by the United States District Court for
the District of Massachusetts on
December 29, 1981, may now be filed.

(2) All applications must be filed no
later than 80 days alter publication of
this Decision and Order in the Federal
Register,

Dated: April 25, 1985,

George B, Breznay,

Dirvctor, Office of Hearings and Appounls.
[FR Doc. 85-10002 Filed 5-3-85: 8:45 am)
BILUNG CODE §450-01-M

Issuance of Proposed Decision and
Order; Period of March 25 Through
April 5, 1985

During the period of March 25 through
April 5, 1985, the proposed decision and
order summarized below was issued by
the Office of Hearings and Appeais of
the Department of Energy with regard to
an application for exception.

Under the procedural regulations that
apply to exception proceedings (10 CFR
Part 205, Subpart D), any person who
will be aggrieved by the issuance of a
proposed decision and order in final
form may file a written notice of
objection within ten days of service. For
purposes of the procedural regulations,
the date of service of notice is deemed
t0 be the date of publication of this
Notice or the date an aggrieved person
receives actual notice, whichever occurs

irsl,

The procedural regulations provide
that an aggrieved party who fails to file
# Notice of Objection within the time
period specified in the regulations will
be deemed to consent to the issuance of
the proposed decision and order in final
form. An aggrieved party who wishes to
tontest a determination made in a

proposed decision and order must also

file a detailed statement of objections

within 30 days of the date of service of
the proposed decision and order. In the
statement of objections, the aggrieved
party must specify each issue of fact or
law that it intends to contes! in any
further proceeding involving the
exception matter.

Copies of the full text of this proposed
decision and order are available in the
Public Docket Room of the Office of
Hearings and Appeals, Room 1E-234,
Forrestal Building, 1000 Independence
Avenue, SW., Washington, D.C. 20585,
Monday through Friday, between the
hours of 1:00 p.m. and 5:00 p.m., excepl
federal holidays.

George B. Breznay,

Director Office of Hearings and Appeals.

April 26, 1585,

CsB Warehouse Distributing, Inc., Virginia,
Minnesota; HEE-0122, Reporting
Requirements

C&B Warehouse Distributing, Inc. filed an
Application for Exception which, if granted,
would relieve C&B of its obligation to file EIA
Form EIA-782B, entitled “Reseller/Retailers’
Monthly Petroleum Product Sales Report.”
On April 3, 1985, the Department of Energy
issued a Proposed Decision and Order which
determined that the exception request should
be denied.

[FR Doc. 85-10903Filed 5-3-85: 8:45 am|
BILLING CODE 8450-01-M

Issuance of Pr Decisions and

Orders; Week of April 8 Through April
12, 1985

During the week of April 8 through
April 12, 1985, the proposed decisions
and orders summarized below were
issued by the Office of Hearings and
Appeals of the Department of Energy
with regard to applications for
exception.

Under the procedural regulations that
apply to exception proceedings {10 CFR
Part 205, Subpart D), any person who
will be aggrieved by the issuance of a
proposed decision and order in final
form may file a written notice of
objection within ten days of service. For
purposes of the procedural regulations,
the date of service of notice is deemed
to be the date of publication of this
Notice or the date an aggrieved person
;ieceiveo actual notice, whichever occurs

rst.

The procedural regulations provide
that an aggrieved party who fails to file
a Notice of Objection within the time
period specified in the regulations will
be deemed to consent to the issuance of
the proposed decision and order in final
form. An aggrieved party who wishes to
contest a determination made in a

proposed decision and order must also
file a detailed statement of objections
within 30 days of the date of service of
the proposed decision and order. In the
statement of objections, the aggrieved
pariy must specify each issue of fact or
law that it intends to contest in any
further proceeding involving the
exception matter.

Copies of the full text of these
proposed decisions and orders are
available in the Public Docket Room of
the Office of Hearings and Appeals,
Room 1E-234, Forrestal Building, 1000
Independence Avenue, SW.,
Washington, D.C. 20585, Monday
through Friday, between the hours of
1:00 p.m. and 5:00 p.m., except federal
holidays.

April 28, 1985,
George B. Breznay,
Director, Office of Hearings and Appeals.

Formby Oil Company, Pawhuska, Oklahoma.
HEE-0123, Reporting Requirements
Formby Oil Co. filed an Application for
Exception which, if granted, would relieve
Formby of its obligation to file EIA Form
EIA-782B, entitled “Reseller/Retailers’
Monthly Petroloum Product Sales Report.”
On April 8, 1985, the Department of Energy
issued a Proposed Decision and Order which
determined that the exception request should
be denied.
Franklin Oil Company, Creston, lowa, HEE-
0121, Reporting Requirements
Franklin il Co, filed an Application for
Exception which, if granted, would relieve
Franklin of its obligation to file EIA Form
EIA-7828B, entitled “Reseller/Retailers’
Monthly Petroleum Product Sales Report.™
On April 9, 1885, the Department of Energy
issued a Proposed Decision and Order which
determined that the exception request should
be denied,
Petro Products, Inc.. Anchorege, Alasko,
HEE-0125, Reporting Requirements
Petro Products, loc. filed an Application lor
Exception which, if granted, would relieve
Petro Products of its obligation to file EIA
Form EIA-782B, entitled "Reseller/Retailers’
Monthly Petroleum Product Sales Report.”
On April 9, 1985, the Department of Energy
issued a Proposed Decision and Order which
determined that the exception request should
be denied.

|FR Doc. 85-10804 Filed 5-3-85; 8:45 am|
BILLING CODE 6450-01-M

Objection to Proposed Remedial
Orders Filed; Week of March 25
Through March 29, 1985

During the week of March 25 through
March 29, 1885, the notices of objection
to proposed remedial orders listed in the
Appendix to this Notice were filed with
the Office of Hearings and Appeals of
the Department of Energy.
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Any person who wishes 1o participate
in the proceeding the Department of
Energy will conduct concerning the
proposed remedial orders described in
the Appendix to this Notice must file a
request to participate pursuant to 10
CFR 205.194 within 20 days after
publication of this Notice. The Office of
Hearings and Appeals will then
determine those persons who may
participate on an active basis in the
proceeding and will prepare an official
service list, which it will mail to all
persons who filed requests to
participate. Persons may also be placed
on the official service list as non-
participants for good cause shown.

All requests to participate in these
proceedings should be filed with the
Office of Hearings and Appeals,
Department of Energy, Washington, D.C.

Director. Office of Hearings and Appeals.
April 26, 1085,

Port Petroleum Co., Shreveport, Louisiana,
HRO-0282, Crude Oil

On March 27, 1985, Port Petroleum, Inc.
(Port), P.O. Box 1837, Shreveport, Louisiana,
filed a Notice of Objection to a Proposed
Remedial Order which the Dallas Office of
Field Operations of the Economic Regulatory
Administration issued to the firm on February
15, 1985, In the PRO, the Dallas Office found
that during the period from October 1978 to
December 1980, Port resold crude oil at prices
in excess of those permitted under 10 CFR
Part 212, Subpart L. According to the PRO,
the Port violation resulted in approximately
$12,500,000 of overcharges.
Shell Oil Company, Houston, Texas, HRO-
@277, Petroloum Products

On March 25, 1985, Shell Oil Company,
P.O. Box 576, Houston, Texas 77001, filed a
Notice of Objection to a Proposed Remedial
Order which the Economic Regulatory
Administration (ERA) issued to the firm on
February 15, 19885, In the PRO, the ERA found
that during the period August 1973 through
fanuary 1981, Shell unlawfully revised and
altered calculations of its unrecouped costs
und Its maximum allowable prices by
changing the reallocation of costs it had
previously made from one product category
1o another. According to the PRO, Shell is
liable for any overcharges resulting from
these recalculations,
Shell Oil Company, Houston, Texas, HRO-

0278, Petroleum Products

On March 25, 1985, Shell Ofl Company,
P.O. Box 576, Houston, Texas 77001, filed a
Notice of Objection to & Proposed Remedial
Order which the Economic Regulatory
Administration (ERA) issued to the firm on
February 15, 1985. In the PRO the ERA found
that during the period February 1, 1975
through December 31, 1976, Shell incorrectly
calculuted non-product cost increases for its
Interest, refinery fuel, marketing, pollution
control and utility cost categories resulting in
overstatéments of increased non-product
costs available for passthrough in prices

charged for covered petroleum products.
According to the PRO, Shell must recalculate
its non-product costs and refund any
resulling overcharges, )
Shell Oil Company, Houston, Texas, HRO-
0279, Aviation Jot Fuel

On March 25, 1985, Shell Oil Company.,
P.O. Box 576, Houston, Texas 77001, filed a
Notice of Objection to a Proposed Remedial
Order which the Economic Regulatory
Administration (ERA) issued to the firm on
February 15, 1985. In the PRO the ERA found
that during the period September 1973
through January 1981, Shell failed to establish
a lawful class of purchaser system for its
sales of aviation jet fuel. The PRO also
alleges that the firm failed to establish lawful
May 15, 1973 prices for aviation fet fuel based
on actual transactions. The PRO offers two
alternative methods for the calculation of
overcharges.
Shell Oil Company, Houston, Texas, HRO-

0280, Petroleum Products

On March 25, 1985, Shell Oil Company,
P.O. Box 576, Houslon, Texas 77001, filed a
Notice of Objection to a Proposed Remedial
Order which the Economic Regulatory
Administration (ERA) issued to the firm on
February 15, 1885, In the PRO the ERA found
that during the period August 1973 through
January 1981, Shell assigned improper and
excessive May 15, 1973 selling prices lo
consumers, retailers, and resellers of gasoline
and distillates, as well as to consumers and
resellers of propane. The PRO proposes three
possible alternative methods for the
calculation of overcharges.

Shell Oil Company. Houston, Texas, HRO-
0281, Motor Gasoline

On March 25, 1885, She!l Oil Company,
P.O. Box 578, Houston, Texas 77001, filed a
Notice of Objection to a Proposed Remedial
Order which the Economic Regulatory
Administration (ERA) issued to the firm on
February 15, 1985. In the PRO the ERA found
that during the period October 1674 through
December 1976, Shell incorrectly calculated
and reported its increased costs of motor
gasoline and therefore overstated its
unrecouped increased costs available for
passthrough in sales of motor gasoline. The
PRO proposes remedies which would require
recalculation of Shell's maximum lawful
selling prices for the period October 1974
through January 1981,

[FR Doc. 85-10900 Filed 5-3-85; 8:45 am|
BILLING CODE 8450-01-M

Objection to Proposed Remedial Order
l:g:g; Week of April 1 Through April 5,

During the Week of April 1 through
April 5, 1985, the notice of objection to
the proposed remedial order listed in the
Appendix to this Notice was filed with
the Office of Hearings and Appeals of
the Department of Energy.

Any person who wishes to participate
in the proceeding the Department of
Energy will conduct concerning the
proposed remedial order described in

the Appendix to this Notice must file a
request to participate pursuant to 10
CFR 205.194 within 20 days after
publication of this Naotice. The Office of
Hearings and Appeals will then
determine those persons who may
participate on an active basis in the
proceeding and will prepare an official
service list, which it will mail to all
persons who filed requests to
participate. Persons may also be placed
on the official service list as non-
participants for good cause shown.

All requests to participate in these
proceedings should be filed with the
Office of Hearings and Appeals,
Department of Energy, Washington, D.C
20585.

George B. Breznay,

Director, Office of Hearings and Appeals.

April 28, 1985.

CPI Crude, Inc., Houston, Texas, HRO-0253
Crude Oil

On April 4, 1885, CPI Crude, Inc., 4352 Post
Oak Lane, Suite 204, Houston, Texas 77001,
filed a Notice of Objection to a Proposed
Remedia! Order which the DOE Dallas
District Office of Enforcement issued to the
firm on February 28, 1985, In the PRO the
Dallas District found that during the period
February 1878 through December 1977, CPI
illegally charged prices for crude oil in excess
of its maximum lawful selling price (MLSP)
In addition, the PRO alleges that CPI's
markup in its sales of crude oil during the
months of February, June, July, August, and
October 1978, was in excess of its permissible
average markup,

According to the PRO the violation resulted
in §10,092,903 of overcharges.

|[FR Doc. 85-10901 Filed 5-3-85; 8:45 am|
BILLING CODE 8450-01-M

ENVIRONMENTAL PROTECTION
AGENCY

Agency Information Collection
Activities Under OMB Review

[OPPE FRL-2830-4)

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: Section 3507(a)(2)(B) of the
Paperwork Reduction Act of 1980 (44
U.S.C. 3501 ef seq.) requires the Agency
to publish in the Federal Register a
notice of proposed information
collection requests (ICRs) that have
béen forwarded to the Office of
Management and Budget for review. The
ICR describes the nature of the
solicitation and the expected impact,
and, where appropriate includes the
actual data collection instrument. The
following ICRs are available to the
public for review and comment.
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FOR FURTHER INFORMATION CONTACT:
Nanette Liepman (PM-223); Office of
Standards and Regulations; Regulation
and Information Management Division;
U.S. Environmental Protection Agency;
401 M Street, SW., Washington, D.C.
20460; telephone (202) 382-2742 or FTS
382-2742.

SUPPLEMENTARY INFORMATION:

Office of Air and Radiation

Title: Information Requirements for
New Source Review and Prevention of
Significant Deterioration Permitting
Programs (EPA #1230). (This is a
revision to an existing information
collection.)

Abstract: New or modified major
stationary air pollution sources must
apply for preconstruction permits. States
determine from the applications whether
potential emissions would adversely
affect the National Ambient Air Quality
Standard. In clean air areas prevention
of significant air guality deterioration
must be achieved by best available
control technology; in dirty areas new
source reviews require lowest
achievable emissions rates.

Respondents: New or modified major
stationary air pollution sources.

Office of Pesticides and Toxic
Substances

Title: Applications for PCB Disposal
Permits (EPA #1012), (This is a renewal
of an'existing information collection
request.)

Abstract: EPA requires applicants for
PCB disposal permits to provide a
sampling and quality assurance plan as
well as an environmental impact
assessment, EPA will use this
imnformation in evalusting the ability of
the facility to dispose of PCBs safely.

: Respondents: Toxic waste disposal
acilities.

Agency PRA Clearance Requests
Completed by OMB

EPA #0824; Ocean Dumping
Applications and Reporting (renewal
of existing requirements), was
approved April 5, 1985 (OMB #2040~
0008: expires April 30, 1987).

EPA #0009/1185; Information
Requirements for Construction
Grants—Delegation to States, was
approved April 11, 1985 (OMB #2040-

_0085; expires June 30, 1986).

EPA #0040; NAAQS: Precision and
Accuracy Data—Reporting and
Recordkeeping, was approved April
17,1985 (OMB #2060-0084: expires

May 31, 1987).

EPA %0976; CERCLA (Superfund)
Natural Resource Claims Procedures
and CERCLA Arbitration Procedures,

was approved April 19, 1985 (OMB
#2050-0043: expires April 30, 1988).
EPA #1013; Request for Discharge
Authorization—Ore Recovery Miils,
was approved April 4, 1985 (OMB
#2040-0093: expires April 30, 1986).
EPA #1100; National Emission
Standards for Hazardous Air
Pollutants, Standards for Radon-222
Emission from Underground Uranium
Mines, was approved April 11, 1985
(OMB #2060-0115; expires April 30,
1988). ;
EPA #1174; Leaking Underground
Storage Tank Survey, was approved
April 16, 1985 (OMB #2070-0037:
expires April 30, 1988).

Comments on all parts of this notice
should be sent to:

Nanette Liepman (PM-223), U.S.
Environmental Protection Agency,
Office of Standards and Regulations,
Regulation & Information
Management Division, 401 M Street,
SW., Washington, D.C. 20460

and

Wayne Leiss (for #1230)

or

Carlos Tellez (for #1012)

Office of Management and Budget,
Office of Information and Regulatory
Affairs, New Executive Office
Building (Room 3228), 726 Jackson
Place, NW,, Washington, D.C. 20503
Dated: April 29, 1085,

David Schwarz,

Acting Director, Regulation and Information

Manuogement Division,

{FR Doc. 85-10792 Filed 5-3-85; 8:45 am)

BILLING CODE 6560-50-M

[OPTS-000061; FRL-2831-3)
Health Effects Testing Guidelines

AGENCY: Environmental Protection
Agency,

ACTION: Notice.

SUMMARY: This notice announces the
availability of certain proposed health
effects testing guidelines for
genotoxicity which have been developed
by the Organization for Economic
Cooperation and Development (OECD).
Interested persons are requested to
review these guidelines and provide to
EPA comments on the need for such
guidelines, their relevance to hazard
assessmenl, and their technical content.
Comments will be considered in
determining the need for these
guidelines and in redrafting into OECD
guidelines the proposed guidelines
judged to be necessary.

DATE: Comments should be received by
June 30, 1985.

ADDRESS: Written comments should be
addressed to; TSCA Public Information
Office (TS-793), Office of Toxic
Substances, Environmental Protection
Agency, Rm. E-108, 401 M St,, SW.,
Washington, D.C. 20460.

Comments should bear the identifying
Document Control Number OPTS-00061.
All written comments filed in response
to this notice will be available for public
inspection in the OTS Reading Rm., E~
107, at the above address, from 8 a.m. to
4 p.m., Monday through Friday,
excluding legal holidays. The reports
will be available for review in the OTS
Reading Room at the address given
above and in all EPA Regional Offices.
See Supplementary Information below
for a list of those locations.

FOR FURTHER INFORMATION CONTACT:
Edward A. Klein, TSCA Assistance
Office (TS-799), Office of Toxic
Substances, Environmental Protection
Agency, Rm. E-543, 401 M St., SW.,
Washington, D.C. 20460.

Toll Free: (800-424-9065),
In Washington: (554-1404),
Outside the USA: (Operalor—202-554-
1404).
SUPPLEMENTARY INFORMATION: An
initial goal of the Chemicals Program of
the OECD was the mutual acceptability
of testing data, which depends on
consistency in testing methodology or
agreed-upon testing guidelines. Already
an initial series of guidelines as
developed by OECD Expert Groups, an
Updating Panel, and a national review
process have been agreed upon. Data
developed in one country in accordance
with OECD Test Guidelines and Good
Laboratory Practices will be acceptable
in other OECD member states for
assessment purposes, Those Test
Guidelines can be purchased from the
OECD Publication Center, Suite 1207,
1705 Pennsylvania Ave., NW.,
Washington, D.C. 20006 (202-724-1857).

Additional guidelines are currently
being developed and submitted to the
OECD Updating Panel by member
countries. After an initial review by the
Updating Panel, these guidelines are
made available for member country
comment. The proposed guidelines now
available for comment are: “Gene
Mutation, Aspergillus nidulans™;
“Somatic Segregation, Aspergillus
nidulans'; *Gene Mutation,
Schizosaccaromyces pombe™; "DNA
Damage and Repair, Unscheduled DNA
Synthesis, Mammalian Cells in vitro™;
“Mammalian Germ-Cell Cytogenetics™;
Mouse Spot Test"; “Mouse Heritable
Translocation.” Proposed guidelines
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(including these announced today) and
revisions lo previous guidelines are to
be managed via the OECD Updating
Program.

The EPA, as the U.S. lead for
interuction with the OECD Updating
Panel, has established an Ad Hoc
Review and Editing Group 1o coordinate
U.S. input for such activities. The group
is currently chaired by Dr, William
Farland, Deputy Director, Health and
Environmental Review Division, Office
of Toxic Substances, USEPA. Members
of the group include Dr. Robert
Moolenaar, Dow Chemical, representing
the U.S. Business and Industry Advisory
Committee (BIAC) chemical
subcommittee; Dr, Ellen Silbergeld.
Environmental Defense Fund,
representing the public interest group
perspective: Dr. Thomas Shellenberger.
National Association of Life Sciences
Industries (NALSI) representing contract
testing laboratory perspective: Dr.
Dorothy Canter, National Toxicology
Program, representing the Federal
toxicology testing program perspective;
# representative from the Food and Drug
Administration: and others from
interested EPA program offices.

This Ad Hoc Group is responsible for
assuring that the guidelines are
distributed for comment to their
constituencies in the United States.
Members of the Croup may be contacted
directly for copies of guidelines under
review, The Group will also review and
summarize the comments into a report
to the OECD. If deemed necessary by
the Group, a panel of U.S. experts will
be convened and will be asked to
provide input for the formulation of the
coordinated U.S. comments to be
submitted 1o the OECD, a copy of which
will be filed in the public record. Similar
reviews will take place in other
countries, Based on the national
comments, the OECD Updating Panel
may convene an ad hoc International
Expert Group to conduct a final revision
and resubmit to the Updating Program in
early 1986. If necessary, further public
reviews can be held. When considered
ready, guidelines will then be submitted
to the Chemicals Program and OECD
Council for adoption. Finalization of
these guidelines, if appropriate, is
expected in late 19886,

EPA headquarters in Washington,
D.C., and the following locations will
have copies of the guidelines available
for public inspection:

1. Environmental Protection Agency,
Region 1 Library, John F, Kennedy
Federal Bldg., 22d Floor, Government
Center, Boston, MA 02203, (617-223-
7210).

2. Environmental Protection Agency,
Region 11 Library, Federal Bldg.. Rm, 900,

26 Federal Plaza. New York, NY 10278,
(212-264-2525).

3. Environmental Protection Agency,
Region 1l Library, Curtis Bldg., 2d Floor,
Sixth and Walnut Sts,, Philadelphia, PA
19108, (215-597-2800).

4. Environmental Protection Agency,
Region IV Library, 2d Floor, Courtland
St. Entrance, 345 Courtland St., NE,,
Atlanta, GA 30365, (404-881-4727).

5. Environmental Protection Agency,
Region V Library, Kluczynski Bldg., 14th
Floor, 230 South Dearborn St., Chicago.
IL 60604, (312-353-2000).

6. Environmental Protection Agency,
Region VI Library, First International
Bldg., 1201 Elm St., Dallas, TX 75207,
(214-767-2600).

7. Environmental Protection Agency,
Region VII Library, 1st Floor, 324 East
Eleventh St., Kansas City, MO 641086,
(214-374-5493).

8. Environmental Protection Agency,
Region VIII Library, 1st Floor, 1860
Linceln St, Denver, CO 80295, (303-837-
3895).

9. Environmental Protection Agency,
Region IX Library, 6th Floor, The
Fremont Center, 215 Fremont St., San
Francisco, CA 94105, (415-974-8153).

10. Environmental Protection Agency,
Region X Library, 11th Floor, Park Place
Bldg., 1200 Sixth Ave., Seattle, WA
98101, (206-442-5810).

It is suggested that interested persons
telephone ahead to be certain of the
visiting hours at those locations.

(Sec. 4, 90 Stat., 2006 (15 U.S.C. 2603))

Dated: April 27, 1985.

Don R. Clay,

Director, Office of Toxic Substances.
[FR Doc. 85-10914 Filed 5-3-85; 8:45 am)
BILLING CODE 8580-S0-M

FEDERAL COMMUNICATIONS
COMMISSION

[Report No. DS-401]

Advisory Committee on Reduced
Orbital spacing; Meeting

May 1, 1985,

A meeting of the full FCC Advisory
Committee on Reduced Orbital Spacing
will take place on Monday, May 20, and
Tuesday, May 21, 1985. The purpose of
this advisory committee is to obtain
expert technical and operational
recommendations on how to better
implement 2" spacing between satellites
in the 4/6 GHz and 12/14 GHz frequency
bands. The May 20-21 meetings will be
extremely important. Working group
chairmen will present specific
recommendations for inclusion in Phase
I of the Committee's Report. The full
Committee will then attempt to reach a

consensus on recommendations to be
made to the FCC.

Date: May 20-21, 1985,

Time: 9:30 a.m.

Place: Room 856, Federul Communications
Commission, 1919 M Streel. NW,,
Washington. D.C. 20554,

AGENDA

1. Adoption of Agenda.

2. Adoption of Minutes from last meeting

3. Report from Chaleman on schedole for
final committee report,

4. Presentation from each of the three
working group chairmen on draft working
group reports, and discussion of draft reports.

5. Other Business,

This meeting is open 1o the public. For
additional information contact Roger
Herbstritt at the FCC at [202) £34-1624.
William }J. Tricarico,

Secretary. Federal Communications
Commission.

{FR Doc. 85-10930 Filed 5-3-85; 8:45 um|
BILLING CODE §712-01-M

FEDERAL DEPOSIT INSURANCE
CORPORATION

Market Discipline for FDIC-Insured
Banks

AGENCY: Federal Deposit Insurance
Corporation.

ACTION: Request for comments,

SUMMARY: The Federal Deposit
Insurance Corporation (FDIC) has been
concerned that bank depositors and
other creditors of insured banks do not
impose sufficient discipline on the risk-
taking activities of banks. As the
industry has become more deregulated,
the importance of market discipline has
become more important. In considering
ways in which to increase market
discipline and thereby increase the safe
and sound operation of banks and
decrease risks to the deposit insurance
fund, the FDIC has considered two
alternatives. One approach would be to
modify the deposit payoff procedure
when a bank fails so that some of the
advantages of a purchase and
assumption transaction could be
retained, while uninsured depositors
and other general creditors would still
be exposed to potential loss. The other
approach would be to raise capital
requirements substantially, allowing
subordinated debt to satisfy a
significant portion of the increased
requirement. Because of the impac!t on
the banking industry and the public that
would occur if the modified payoff
procedure were used in every bank
failure or the required capital level were
increased significantly, comment is
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being requested in order to help the
FDIC evaluate whether one or both of
these approaches would be effective
and should be utilized.

paTe: Comments must be received by
[uly 5, 1985,

ADDRESS: Send comments to Hoyle L.
Robinson, Executive Secretary, Federal
Deposit Insurance Corporation, 550 17th
Street NW., Washington, D.C. 20429,
Comments may be hand-delivered to
room 6108 between the hours of 8:30
am. and 5:00 p.m,, Monday through
Friday, and will be available for public
inspection during that time.

FOR FURTHER INFORMATION CONTACT:
John J. Quinn Ik Financial Economist,
Division of Research and Strategic
Planning, Federal Deposit Insurance
Corporation, 550 17th Street NW.,
Washington, D.C. 20429, at (202) 389~
4947,

SUPPLEMENTARY INFORMATION: For some
time the Board of Directors of the FDIC
has been concerned that bank
depositors and other creditors do not
impose sufficient discipline on the risk-
laking activities of banks. Al the present
time more than 80 percent of the dollar
volume of domestic deposits in insured
banks is insured by the FDIC and, for a
substantial majority of banks, insurance
coverage is in excess of 90 percenl.
While insurance coverage is lower for
larger commercial banks, most large
bank failures have been handled by the
FDIC through purchase and assumption
transactions (P&As) so that all
depositors and other general creditors
have had their claims assumed by the
acquiring bank.

Generally, P&As have had certain
advantages over deposit payoffs: they
are less disruptive to the community; the
payments process is not interrupted;
some of the franchise value of the failing
institution is preserved; and the cost of a
P&A to the FDIC is generally less than
the cost of a deposit payoff. However, if
depositors perceive that they will not be
exposed to loss if their bank fails, they
have no incentive to be concerned about
risk taking by their banks. In a
deregulated deposit environment, riskier
depository institutions can outbid sound
institutions for«eposits and rely on
deposit insurance to assuage any
depositor concerns about risk or loss.
This may impose a cost on the banking
system and the Insurance fund that is
not readily spparent in determining how
to handle an individual bank failure.

If the public perception is that large
banks will not be paid off, large banks
will have an advantage in competing for
uninsured funds that may not be
reflective of their financial strength. This
& un additional matter of concern about

the impact of the deposit insurance
system,

The problems cited above have
existed for several decades. However,
as long as banks were heavily regulated
and the economic environmen! was very
forgiving of mistakes, shortcomings in
the deposit insurance system seemed
largely academic. Changes that have
occurred in the economic and
competitive environment in recent years
have exposed problems in the way the
insurance system operates. Las! year 79
FDIC-insured banks failed, surpassing
the number of insured bank failures in
any of the previous 50 years of the
FDIC's existence. In recent years
failures and near-failures have included
some of the nation’s largest banks.

Supervisory efforts of the federal
banking agencies have been upgraded in
recent years and will continue to be
improved. However, the FDIC's Board
believes that it is important to
supplement these efforts through greater
reliance on market forces, The FDIC is
considerling two alternative approaches
to enhance market discipline. One
approach would be to do an insured
deposit payoff on virtually all failed
banks in the future, but to modify the
payoff procedure so that some of the
advantages of the P&A could be
retained. The other approach would be
lo raise carllal requirements
substantially, but to allow subordinated
debt to satisfy a significant portion of
the increased requirement. In this way,
suppliers of “capital,” and particularly
subordinated lenders, would supply
enhanced market discipline.

These two approaches (which are not
necessarily mutually exclusive) are
discussed below. The FDIC is seeking
public comment on these.

Modified Payoff

The FDIC paid off several banks in
March and April of 1984, using a
“modified” payoff transaction. In the
transaction a failing bank is closed and
a receivership is created in the same
manner as in a standard payoff.
However, instead of paying insured
deposits by check, payment is made by
transferring these accounts to another
bank.

Prior to or at the time of a closing,
potential acquiring banks are contacted
in much the same manner as in a P&A.
They are asked to bid on a package
which includes selected nonproblem
assets of the failed bank (generally,
physical facilities, cash assets, securities
priced at market, performing consumer
loans and, possibly, other performing
lcans). They are asked to assume
insured deposits, whereas in a P&A they

would assume all deposits and other
liabilities of general creditors.

Deposit accounts that are fully
insured are transferred to an acquiring
bank, and when the transaction is
effected over a weekend, there is no
service interruption for holder of these
accounts. Insofar as a premium is paid
for the acquired franchise and accounts,
that advantage of the P&A is preserved.

In most deposit payoffs uninsured
creditors receive no payment on their
claims until the funds are collected by
the receiver. Periodically, the proceeds
of receivership collections on failed
bank assets are distributed to uninsured
creditors. Initial payments rarely occur
within the first year and, typically,
future payments are spread over several
years.

In the modified payoff, the FDIC
promptly estimates the present value of
net receivership collections and, on the
basis of this estimate, makes a cash
advance to uninsured depositors and
other general creditors. If receivership
collections subsequently exceed initial
estimates, the FDIC makes additional
payments to uninsured creditors,
However, if collections fall short of
initial estimates, no attempt is made to
recapture any portion of the cash
advance.

The modified payoff thus softens the
impact of a payoff on uninsured
creditors since they obtain early access
to a portion of their funds. However,
they do no! immediately retrieve all
their funds as they would in a P&A and,
even under favorable collection
circumstances, uninsured creditors are
likely to incur some loss. Thus,
uninsured creditors would have reason
to be concerned with the condition of
their bank and reason to monitor its
riskiness.

There are certain mechanical
procedures that the FDIC would have to
streamline if this transaction is to work
smoothly on banks of all sizes and some
potential variations on the transfer of
deposit accounts and assets that could
conceivably be developed over time. On
the deposit side, the FDIC must quickly
obtain accurate records regarding
insured and uninsured deposits. In a
P&A no such separation between
insured and uninsured deposits is
necessary. In a payoff, aggregation of
accounts to determine insurance
coverage is a labor-intensive process
that typically requires at least a few
days. Moreover, it should be noted that
the FDIC has never paid off a large bank
with a very large number of deposit
accounts.

The FDIC's experience in the spring of
1084 suggested that if the deposit
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records of the failing bank were in
satisfactory condition, a modified payoff
could be effected over a weekend for u
moderate-sized bank. Additionally. with
prescreening of records, some
mudifications in procedure for
aggregating accounts and the
development of computer programs to
aggregate accounts, the failure of &
much larger bank could be handled as a
modified payoff over a relatively short
period. This would still be a short
envugh period so thal, in mos! cases,
most checks in process would be paid
and disruptions in banking service
would be minimal. Additional
preplanning, additional reporting. and
other medsures probably would enable
the FDIC to handle even the largest
banks.

The FDIC requires no additional legal
authority 1o effect modified payoffs in
individual instances or to implement a
policy of using them in all fuilures.
However, the costs of modified payoffs
would be reduced and creditor
discipline would be strengthened if
certain changes in creditor preferences
were enacted by Congress. These
changes are included in H.R. 1833 and S.
760 which were recently submitted to
Congress.

If the FDIC were to handle all failures
through the modified payoff, additional
marke! discipline would be achieved
because uninsured creditors would face
additional risk of loss if a bank fails.
The FDIC is interested on public
comment whether the use of modified
payoffs in all failures will effectively
accomplish its goal without creating
other problems. Also, the FDIC is
interested in whether depaositors and
other creditors should be given an
opportunity to adjust their relationships
with banks if a policy of modified
puyoffs were adopted universally and. if
50, what would be an approptiate
phase-in period for such a policy.
Increasing Capital Requirements

An alternative method of achieving
market discipline and reducing FDIC
risk is to raise the total requirement for
FDIC-insured banks substantially over a
period of several vears to a level of
ahoul nine percent of assets. However,
the primary capital requirement would
be kept relatively constant at six
percent. Regulatory capital policy would
be revised so that subordinated debt
could meet a substantial portion of the
total capital requirement. The additional
capital would provide an enhanced
cushion for the deposit insurance fund
and probably would result in fewer
bank failures.

Banks perceived 10 be in a strong
financial condition probably would be

able 1o borrow on a subordinated basis
to meet the additional capital
requirement without materially
impairing earnings. Some would be able
to lend acquired funds on a sound basis
al returns comparable to their borrowing
tost. Even if costs exceeded rates
earned on acquired funds by one or two
percentage points, the overall reduction
in net interest earnings would be
modest. Those banks perceived 10 be
riskier would have more difficulty
borrowing. Their cost would be high or
else they would have to meet the higher
capital requirement through controlling
growth, reducing dividend payments or
by the suale of equity. Whether
subordinated debt is used would be a
marketplace decision. It would be the
markel that ultimately sets a bank’s
equity ratio and determines the cost of
the increased capital requirement.

Investors in subordinated debt are
likely to be in a better position and have
greater motivation to assess risk and
exercise markel discipline than bank
depositors. Most will be institutional
investors able to devote resources to
evaluating a bank's condition and the
riskiness of their investment. Their time
horizons will be longer than those of
most depositors.

When a bank encounters difficulty,
uninsured depositors generally have
ample notice so that they can withdraw
funds without loss and, incidentally,
exacerbate the bank’s problem. They
generally have no incentive to leave
uninsured funds with the troubled bank,
even if they believe the bank will
survive. They will not be sufficiently
compensated for the risk and if they are
managing the funds of other persons.,
prudence and fiduciary responsibilities
dictate that funds be withdrawn.

Investors in subordinated debt will be
exposed to potential market loss if the
condition of a bank deteriorates, even if
it never fails. Thus, they have more
reason to appraise managemen! policies.
Once a bank gets into difficulty, efforts
by debtholders to get out [by selling in
the market) will not cause a liquidity
problem for the bank excepl to the
exten! that market conditions impair
future bank financing. Debtholders or
potential lenders that have confidence
in the ability of the troubled bank to
improve its situation can hold or
purchase bank debt and gain in the
marketplace if their assessment of the
bank proves correct.

Depositor discipline can have little
impact on those institutions whose
deposits are almost fully insured unless
insurance coverage were reduced.
However, market discipline from higher
capital requirements could have a

significan! impact on institutions having
few uninsured deposil accounts.

Any increased capital requirement
would have to be phased in over a
period of years. Thus, bunks would have
some flexibility in timing their financing
and financial markets would not be
overwhelmed by bank financing.
However, it is contemplated that
thereafter those banks relying on
subordinated debt would tap the marke
frequently and thus be exposed to
market discipline continuously. Much of
the financing is ap! to be intermediate-
term or retired on a serial basis.
However, even where longer-term debi
is used, banks seeking to maintain their
overall leverage would find it necessary
to add to their debt periodically as their
assel base increased.

For the proposed policy to be
effective, capital requirements would
have 1o be enforced by all supervisor,
agencies. After a bank falls below the
requirement, some restrictions would
come into play immediately. These
might include a prohibition on new
branches or acquisitions and possibly »
higher insurance premium. As time and/
or the capital shortfall increases,
additional sanctions might come into
force (pussibly dividend restrictions or
restrictions on some types of deposit-
taking or lending). At some point, action
would be taken to remove deposit
insurance. In most instances, actual
closings would be averted because bank
management would find it in their and
the bank's interest to take earlier
corrective action. This might take the
form of selling off branches, raising
capital or merging. Under adverse
circumstances the sale of capital might
significantly dilute existing shareholders
and, as a resull, merger terms might be
“unfavorable.” However, actions that
appear to treat shareholders adversely
are apl to be better than the
alternative—having the bank closed.

This is an important point of the
capital alternative. By setting capital
standurds high enough and setting the
level where sanctions come into force
high enough, many bank failures are ap!
to be averted. They would be repluced
by recapitalizations or mergers where
FDIC or other supervisory involvement
would be limited. From a financial
standpoint there would be no FDIC
involvement where the system works
well.

Under present arrangements,
enforcement action sometimes pressures
or awakens bank management to
recapitalize or merge their institution so
that failure is averted. However,
frequently the troubled bank is too far
gone by the time management considers
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recapitalizing or merging. The
ernative discussed here would require
significant action while the troubled
bank is still likely to have value. That is
likely to spur management and directors
to take action to salvage some of that
vilue.

Fewer bank failures and reduced
FDIC outlays will reduce net insurance
sssessments. These currently run about
vight basis points measured as a
percentage of deposits. Prior to 1981,
when FDIC insurance losses were
modesl, net assessments averged four o
five basis points. For those banks that
incur increased net interest cost through
the use of subordinated deb!t, a portion,
ull, or perhaps more thanall, of that
increased cost could be offset by a
reduction in net insurnace assessments.

If increased capital requirements are
lo be effective, they would have to be
spplied uniformly by bank regulators.
However, as long as thrifts are subject
to lower capital requirements they will
have & competitive advantage vis-a-vis
banks at the same time they expose the
FDIC and the Federal Savings and Loan
Insurance Corporation to significant
risk. This alternative would subject
FDIC-insured thrifts to the same capital
requirements as banks, but a longer
phase-in period may be necessary.

Invited Comment

The two alternatives outlined above
both seek to increase market discipline
in order to restrain risk-taking by banks.
The FDIC currently has the legal
authority to use and, in its discretion,
may use the modified payoff in
individual instances or as a policy for all
bank closings. To raise capital levels
uniformly will require joint action of the
regulatory agencies or legislation.
Comments are invited on both
alternatives. The FDIC is specifically
interested in comment on whether either
alternative will achieve the goal of
discipline and, if so, which alternaltive is
preferred, and why. If neither is viewed
as effective or desirable, is there
another, preferable alternative? The
FDIC is interested in general comments
(many of the specifics of the two
alternatives have nol been set forth),
However, the FDIC is also interested in
any specific suggestions on how these
alternatives might be best implemented.

By Order of the Board of Directors, this
Joth day of April, 1985
Federal Deposit Insurance Corporation.
Hoyle L. Robinson,
Executive Secratary:
'R Doc. 85-10962 Filed 5-3-85: 8:45 am]
BILLUING CODE 6714-01-8

FEDERAL EMERGENCY
MANAGEMENT AGENCY

Public Information Competitive
Chailenge Grants; Solicitation of
Award of Project Grants

AGENCY: Federal Emergency
Manugement Agency.

ACTION: Notice.

Notice of Solicitation is hereby given
that the Federal Emergency
Management Agency, under the Civil
Defense Act of 1850, will issue a
Request for Assistance (RFA) EMW--85-
$-2055 on or about May 7, 1985 for
project grants under the Public
Information Challenge Grants Program
to stimulate the development of effective
emergency public information strategies
at state and local levels. In fiscal year
1985, FEMA will fund up to 75 percent of
a project if the prospective grantee can
demonstrate a 25 percent financial
commitment from another source.

This program is limited to state and
local agencies, public and private
nonprofit organizations in FEMA Region
I (Maine, Vermon!, New Hampshire,
Massachusetts, Rhode Island and
Connecticut) and Region VII (Kansas,
Nebraska, lowa and Missouri).

The purpose of this assistance is to
increase public awareness of natural
and manmade hazards and to stimulate
preparedness measures for communities,
households, business and indusiry,
schools. etc.

The application package will contain
a set of criteria which will be used in the
review and selection process.
Applications for Assistance must be
requested in writing and addressed as
follows: Federal Emergency
Management Agency, Office of
Acquisition Management, 500 C Street
SW., Room 728, Washington, D.C. 20472,
Attn: Karen Harris, Contract Specialist.
EMW-85-5-2055.

Please include a self-addressed
mailing label with the request.

It is anticipated that twao project
grants of approximately $10,000 will be
awarded as a result of this request, one
in each region of competition. Grant
awards are expected in July or August.
Proposers may request funding for a
second year option. which will be
subject to availability of funding, and
which will require a 50 percent match.
Robert V. Mahaffey,

Director, Office of Public Affairs.

April 25, 1965,

|FR Doc. 85-10862 Filed 5-3-85; 8:45 am)
BILUNG CODE 6712-01-M

FEMA Advisory Board; Meeting

In accordance with section 10(a){2) of
the Federal Advisory Committee Act,
announcement is made of the following
FEMA Advisory Board meeting:

Name: Federal Emergency Manugement
Advisory Board.

Date of Meeting: May 15, 1985,

Time: 900 a.m. to 5:00 p.m.

Place: Federal Emergency Management
Agency, Emergency Information and
Coordination Center, 500 C Street, SW,
Washington, DC 20472,

Purpose: FEMA program office staff
will provide status reports on their
major activities and present issues lo
the Board for consideration. Work teams
will be formed which will report
findings back to the Board in late
afternoon. Discussions will include
issues that involve classified
information. The Director has
determined that the Board meeting
should be closed to the public because
discussions will involve information that
is specifically authorized to be kept
Secrel in the interest of national defense
or foreign policy and is properly
classified pursuant to Executive Order.
Bernard A. Maguire,

Associate Director, Nationol Preparedness.
|FR Doc. 85-10883 Filed 5-3-85; 6:45 am|

BILLING COOE 6718-01-M

Senior Performance Review Board;
Members

AGENCY: Federal Emergency
Management Agency (FEMA).

ACTION: Listing names of the members of
the Senior Executive Service
Performance Review Board.

DATE: April 19, 1985.

FOR FURTHER INFORMATION CONTACT:
Barry G. Oertel, Chief Executive

Personnel Division. 500 C Street, SW,
Washington, DC 20472, 202./646-4083.

The names of the members of the
FEMA Senior Performance Review
Board established pursuant to 5 U.S.C,
4314(c) are: John R, Lilley, William F.W.
Jones, Paul Krueger, Gerald S. Martin,
Joseph A. Mareland., and Robert H.
Volland.

Alternates: Dennis W. Boyd, Gregg
Chappell, John D. Hwang, Frank C.
Sidella.

Dated: April 19, 1985.
Barry G. Oertel,
Chief. Executive Persannel Division,
|FR Doc. 85-10881 Filed 5-3-85; 8:45 am|
BILLING COOE 6718-01-M
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Agency Information Collection
Submitted to the Office of
Management and Budget for
Clearance

The Federal Emergency Management
Agency (FEMA) has submitted to the
Office of Management and Budget the
following information collection
package for clearance in accordance
with the Paperwork Reduction Act (44
U.S.C. Chapter 35).

Type: Extension of 3067-0009
Title: Disaster Assistance Registration

Forms
Abstract: Forms used to apply for

disaster assistance benefits, Filled out

by FEMA interviewers only in

Presidentially-declared major

disasters.

Type of Respondents: Individuals or

Households
Number of Respondents: 46,000
Burden hours: 30,670

Copies of the above information
collection request and supporting
documentation can be obtained by
calling or writing the FEMA Clearance
Officer, Linda Shiley, (202) 646-2624, 500
C. Street, SW., Washington, D.C. 20472

Comments should be directed to Mike
Weinstein, Desk Officer for FEMA,
Office of Information and Regulatory
Affairs, OMB, Rm. 3235, New Executive
Office Building, Washington, D.C. 20503,

Dated: April 30, 1985.

Walter A. Girstantas,

Director Administrative Support.

[FR Doc. 85-10879 Filed 5-3-85; 8:45 am|
BILLING CODE 6718-01-M

FEDERAL HOME LOAN BANK BOARD

Beverly Hills Savings & Loan
Association; Appointment of Receiver

Notice is hereby given that, pursuant
to the authority contained in
406(c)(1)(B)(i)(1) of the National Housing
Act, 12 U.S.C. 1729(c){1)(B)(i)(1) (1282),
the Federal Home Loan Bank Board
appointed the Federal Savings and Loan
Insurance Corporation as sole receiver
for Beverly Hills Savings and Loan
Association, Beverly Hills, California,
on April 23, 1985.

Dated: May 1, 1885,
Jeff Sconyers,
Secrelary.
[FR Dog. 85-10952 Filed 5-3-85; 8:45 am)
EILLING CODE 6720-01-M

FEDERAL MARITIME COMMISSION
Concorde/Nopal Line Petition

On January 23, 1985, Concorde /Nopal
Line (Concorde/Nopal) petitioned the
Federal Maritime Commission pursuant
to section 19 of the Merchant Marine
Act of 1920 (46 U.S.C. 876) to issue rules
to meet or adjust conditions which
Concorde/Nopal alleges are unfavorable
to shipping in the U.S./Venezuela trade.
The Commission notified the
Department of State and the public of its
intention to issue a proposed rule to
meet or adjust the apparently
unfavorable conditions. That action was
twice deferred, however, in response to
requests by Concorde/Nopa! which
informed the Commission that it
expected to reach an amicable
resolution of the matter in consultations
with the Venezuelan Ministry of
Transportation and Communications.

Concorde/Nopal recently withdrew
its request that the Commission defer
action on its petition because it had
been unable to secure a permit from the
Venezuelan Government which would
allow it to operate in the trade with
more than one vessel designated in
advance, Concorde/Nopal now again
informs the Commission by letter of
April 30, 1985, that it expects the matter
to be resolved by the imminent issuance
of a permit for it to operate in the trade
with more than one designated vessel.
The Commission will, accordingly, defer
further action on the proposed rule and
the petition until May 8, 1985. The
Commission does so with the
understanding that Concorde/Nopal will
inform the Commission in writing by
May 8, 1985 of its status in the trade.

By the Commission.

Bruce A. Dombrowski,

Acting Secretary.

[FR Doc. 85-10829 Filed 5-3-85; 8:45 am)
BILLING CODE 6730-01-M

FEDERAL RESERVE SYSTEM
Agency Forms Under Review
April 30, 1985.

Background

Notice is hereby given 1o final
approval of proposed information
collection(s) by the Board of Governors
of the Federai Reserve System (Board)
under OMB delegated authority, as per 5
CFR 13209 (OMB Regulations on
Controlling Paperwork Burdens on the
Public).
FOR FURTHER INFORMATION CONTACT:

Federal Reserve Board Clearance
Officer—Cynthia Glassman—Division
of Research and Statistics Board of
Governors of the Federal Reserve

System, Washington, D.C. 20551 (202-

4523829}

OMB Desk Officer—Robert Neal—
Office of Information and Regulatory
Affairs, Office of Management and
Budget, New Executive Office
Building, Room 3208, Washington,
D.C. 20503 {202-395-6880)

Proposal to approve under OMB
delegated authority the extension with
revision of the following reports:

1. Report title: Report of Transaction
Accounts, Other Deposits and Vault
Cash; Reports of Certain Eurocurrency
Transactions; and Advance Report of
Deposits

Agency form number; FR 2900; FR 2950/
51; and FR 2000/2001

OMB Docket number: 7100-0087

Frequency: Weekly, Quarterly, Daily
dependent upon report,

Reporters: Depository institutions,

Small businesses are affected.

General description of report: This
information collection is mandatory [12
U.S.C. 248(a), 461, 3105} and is given
confidential treatment [5 U.S.C. 552b(4)
and b(8)].

Package of reports collects
information on deposit data from
depository inslitutions that have
transactions accounts or nonpersonal
time deposits and are not fully exempt
from reserve requirements (FR 2900);
Eurocurrency deposits from depository
institutions that obtain funds from
foreign (non-U.S.) sources or that
maintain foreign branches (FR 2950,
2951); and selected items on the 2900 in
advances from large commercial banks
(FR 2000) and a sample of small
commercial banks (FR 2001). An
increase from $15 to $25 million in the
deposit cutoff level used to differentiate
between weekly and quarterly reporting
is proposed for the FR 2900 report.

2. Report title: Quarterly Report of
Selected Deposits, Vault Cash and
Reservable Liabilities and Annual
Report of Total Deposits and
Reservable Liabilities

Agency form number;: FR 2910q; FR
1280a

OMB Docket number: 7100-0175

Frequency: Quarterly; annually

Reporters: Depository Institutions

Small businesses are affected.

General description of report: This
information collection is mandatory [12
U.S.C. 248(a) and 461] and is given
confidential treatment |5 U.S.C. 552b{4)
and b(8)].

These reports collect information from
depository institutions (other than U.S.
branches and agencies of foreign banks
and Edge and Agreement Corporations)
that are exempt from reserve




Federal Register / Vol. 50, No. 87 / Monday, May 6, 1985 [ Nolices

19093

requirements under the Garn-St
Germain Depository Institutions Act of
1002, Information provided by these
reports is used to construct and analyze
the monetary aggregates and o ensure
compliance with Regulation D—Reserve
Requirements of Depository Institutions.
An increase from $2 million to the
equivalent of the reservable liabilities
exemption amount ($2.4 million in 1985)
in the lower total deposit culoff level
used to determine nonreporter status
versus FR 2910a reporting is proposed.
An increase from $15 to $25 million is
proposed for the upper total deposit
cutoff level to determine quarterly
versus annual reporting is also
proposed.
3. Report title: Bank Holding Company
Financial Supplement
Agency form number: FR Y-9
OMB Docket number: 71-0128
Frequency: semiannually, annually
Reporters: Bank Holding Companies
Small businesses are not affected.

General description of report: This
information collection is mandatory [12
U.S.C.1844] and is pot given
confidential treatment.

The FR Y-9 data historically has been
the primary source of information for the
Federal Reserve System's bank holding
company {BHC) surveillance function in
its on-going monitoring of the financial
condition of these institutions. BHC's
with consolidated assets of $150 million
or more are required to file this report.

Proposal to approve under OMB
delegated authority the implementation
of the following report:

1, Report title: Bank Holding Company

Financial Statement.

Agency form number: FR 2352

OMB Docket number: will be assigned
Frequency: semiannually

Reporters: Bank Holding Companies
Small businesses are affected.

This information collection is
mandatosy [12 U.S.C. 1844] and is not
given confidential treatment.

The FR 2352 data is one of the primary
sources of information for the Federal
Reserve System’s bank holding company
[BHC) surveillance function in its on-
going monitoring of the financial
condition of these institutions. BHC's
with consolidated assets of less than

$150 million are required 1o file this
feport.

Bourd of Governors of the Federal Reserve
System, April 30, 1985.
James McAfee,
Associate Secretary of the Board.
[FR Doc, 85-10874 Filed 5-3-85: 8:45 am|
BLLING CODE 6210-01-M

Bank of Virginia Co.; Application To
Engage de Novo in Permissible
Nonbanking Activities

The company listed in this notice has
filed an application under § 225.23(a)(1)
of the Board's Regulation Y (12 CFR
225.23(a)(1) for the Board's approval
under section 4(c)(8) of the Bank
Holding Company Act (12 U.S.C.
1843(c)(8)) and § 225.21(a) of Regulation
Y (12 CFR 225.21(a)) to commence or 1o
engage de novo, either directly or
through a subsidiary, in a nonbanking
activity that is listed in § 225.25 of
Regulation Y as closely related to
banking and permissible for bank
holding companies. Unless otherwise
noted, such activities will be conducted
throughout the United States.

The application is available for
immediate inspection at the Federal
Reserve Bank indicated. Once the
application has been accepted for
processing. it will also be available for
inspection at the offices of the Board of
Governors. Interested persons may
express their views in writing on the
question whether consummation of the
proposal can “reasonably be expected
to produce benefits to the public, such a
greater convenience, increased
competition, or gains in efficiency, that
outweigh possible adverse effects, such
as undue conentration of resources,
decreased or unfair competition,
conflicts of interests, or unsound
banking practices.” Any request for a
hearing on this question must be
accompanied by a statement of the
reasons a wrilten presentation would
not suffice in lieu of a hearing,
identifying specifically any questions of
fact that are in dispute, summarizing the
evidence that would be presented at a
hearing, and indicating how the party
commenting would be aggrieved by
approval of the proposal.

Unless otherwise noted, comments
regarding the application must be
received at the Reserve Bank indicated
or the offices of the Board of Governors
not later than May 24, 1985.

A. Federal Reserve Bank of Richmond
(Lloyd W. Bostian, Jr., Vice President)
701 East Byrd Street, Richmond, Virginia
23261:

1. Bank of Virginia Company,
Richmond, Virginia; to engage de novo
through its subsidiary, Bank of Virginia
Insurance Agency, Inc., Richmond,
Virginia, in general insurance agency
activities pursuant to section 4(c)(8)(C)
of the Bank Holding Company Act, 12
U.S.C. 1843(1)(8)(8).

.

Board of Governors of the Federal Reserve
System. April 30. 1685.

James McAfee,

Associate Secretary of the Board.
|FR Doc. 85-10875 Filed 5-3-85: 8:45]
BILLING CODE 6210-01-M

Sutton Bancshares, Inc., et al.;
Formations of; Acquisitions by; and
Mergers of Bank Holding Companies

The companies listed in this nolice
have applied for the Board’s approval
under section 3 of the Bank Haolding
Company Act (12 U.S.C. 1842) and
§ 225.14 of the Board's Regulation Y (12
CFR 225.14) to become a bank holding
company or 1o acquire a bank or bank
holding company. The factors that are
considered in acting on the applications
are set forth in section 3(c] of the Act {12
U.S.C. 1842(c)).

Each application is available for
immediate inspection al the Federal
Reserve Bank indicated. Once the
application has been accepted for
processing, it will also be available for
inspection at the offices of the Board of
Govemrnors. Interested persons may
express their views in writing to the
Reserve Bank or to the offices of the
Board of Governors. Any comment on
an application that requests a hearing
must include a statement of why a
wrilten presentation would not suffice in
lieu of a hearing, identifying specifically
any questions of fact that are in dispute
and summarizing the evidence that
would be presented at a hearing.

Ualess otherwise noted; comments
regarding each of these applications
must be received not later than May 28,
1985,

A. Federal Reserve Bank of Cleveland
(Lee S. Adams, Vice President) 1455 East
Sixth Street, Cleveland, Ohio 44101:

1. Sutton Bancshares, Inc., Altica,
Ohio; to become a bank holding
company by acquiring 100 percent of the
voling shares of Sutton State Bank,
Attica, Ohio.

B. Federal Reserve Bank of Atlanta
(Robert E. Heck, Vice President) 104
Marietta Street, N.W., Atlanta, Georgia
30303

1. Louisiana Bancshares, Inc., Baton
Rouge, Louisiana: to acquire 100 percent
of the voting shares of Gulf National
Bancorp. Inc., Lake Charles, Louisiana,
thereby indirectly acquiring Gulf
National Bank at Lake Charles, Lake
Charles, Louisiana.
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Board of Governors of the Federal Reserve
System. April 30, 1985.
James McAfee,
Associate Secretary of the Board.
[FR Doc. 85-10876 Filed 5-3-85; 8:45 am|
BILLING COOE 6210-01-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
Advisory Committees; Meetings

Correction

In FR Doc. 85-9801 beginning on page
16151 in the issue of Wednesday, April
24, 1985, make the following correction:
On page 16151, in the third column, in
the second line, “9:00" should read
“8:30",

BILLING CODE 1505-01-M

Health Care Financing Administration

Statement of Organization, Functions,
and Delegations of Authority

Part F. of the Statement of
Organization, Functions, and
Delegations of Authority for the
Department of Health and Human
Services, Health Care Financing
Administration (HCFA), (Federal
Register, Vol. 48, No. 198, pp. 46440
46441, dated Wednesday, October 12
1583, and Federal Register, Vol. 49, No.
133, p. 26114, dated Tuesday. July 10,
1984] is mended to feflect the
reorganization of the Office of Financial
Operations (OFO), Bureau of Program
Operations (BPO), Office of the
Associate Administrator for Operations.
—The OFO is being reorganized to

streamline operations by

consolidating two divisions having
similar functions into one new
division.

The specific amendments to Part F.
are as follows:

—Section FP.20.A. Bureau of Program
Operations (FPA) is amended by
deleting the functional statements and
organizational titles for Section
FP.20.A4.c. Division of Provider
Overpayments (FPA73) and Section
FP.20.A.4.d. Division of Beneficiary
Appeals and Overpayments (FPA74).
The abolishment of the two divisions
includes deleting the division's
subordinate branches in their entirety,
The two abolished divisions are
replaced by one new division, the
Division of Overpayment Prevention,

The new divisional functional
statement and organizational title
[Seclion FP.20.A 4.¢.) read as follows:

¢, Division of Overpayment Prevention
(FPA77)

Analyzes the capabilities of the
Medicare intermediaries and carriers
and Medical fiscal agents and State
agencies to ascertain the most efficient
application of funds available for
auditing HCFA's providers and
suppliers. Prepares manual instructions
for regional offices, contractors, State
agencies, and fiscal agents on the proper
determination and recovery of
overpayments of Medicare and
Medicaid funds. Analyzes, controls, and
monitors outstanding overpayments to
assure that contractors, State agencies,
and fiscal agents are timely in
identifying and collecting overpayments.
Advises and assists regional officers,
conlraclors, State agencies, and fiscal
agents in negotiations with providers,
physicians, and suppliers relating to the
acceptability of particular techniques of
determining the amount of
overpayments, the responsibility for
repayment, and the method of recovery.
Provides assistance in determining
when recovery actions may be
nonprofitable. Makes final
determinations regarding the
acceptability of compromises of
beneficiary overpayments (up to
$20,000). In cases for which recovery
action is pursued, maintains the control
system relating to the statute of
limitations for filing suit and processes
uncollectable overpayment cases to, and
maintains liaison with, the General
Accounting Office, the Office of the
General Counsel, and the Department of
Justice, Directs the processing of all
Medicare [Part A) beneficiary appeals
and beneficiary overpayments. Plans,
directs, and coordinates the processing
of claims submitted for reconsideration
and hearings. Reviews decisions by the
Social Security Administration’s Office
of Hearings and Appeals with respect to
the liability and amount of beneficiary
overpayments, Evaluates and provides
input to other HCFA components on the
performance of contractors with respect
to the processing of beneficiary appeals
and overpayments,

Dated: April 4, 1985,
Barlett S, Fleming,
Associate Administrator for Manegement and
Support Services.
|FR Doc, 8510893 Filed 5-3-85; 8:45 am)
BILLING CODE 4120-03-M

DEPARTMENT OF THE INTERIOR
Bureau of Land Management

Powder River Regional Coal Team
Meeting

April 29, 1985,

AGENCY: Bureau of Land Management,
Interior.

ACTION: Notice of meeting and call for
re-expressions of leasing interest.

SUMMARY: This notice is to inform the
public that the Powder River Regional
Coal Team Meeting will meet on June 5,
1985, to discuss issues related to round
two coal activity planning in the Powder
River coal region. The public is welcoms
to attend. The primary purposes of the
meeting are to (1) review the coal
market interest in the Powder River
Region, (2) develop direction for making
Federal coal leasing recommendations
for round two coal activities, provided
that the on-going National coal program
review results in the continuation of
round two activities, and (3) reevaluate
the framework of the Draft
Environmental Impact Statement for
Round Il Coal Lease Sale in the Power
River Region, January 1984.

DATE: The team will meel at 8:30 a.m. on
June 5, 1985,

ADDRESS: The meeting will be held at
the Casper Hilton, I-25 and Rancho
Road, Casper, Wyoming: telephone (303}
266-6000,

FOR FURTHER INFORMATION CONTACT:
Don Brabson, Branch of Solid Minerals,
Bureau of Land Management, 2515
Warren Avenue, Cheyenne, Wyoming
82001; telephone (307) 772-2571.
SUPPLEMENTARY INFORMATION: The
Powder River Regional Coal Team is a
subcommitiee of the Federal-State Coal
Advisory Board. This team has the duty
to guide all phases of the coal activity
planning process in the portions of
Montana and Wyoming that are within
the Powder River Coal Region. The team
has not met since June 21, 1983, Since
then the Bureau of Land Management
published the above-referenced Round Il
Coal Lease Sale Draft EIS, and issued
proposals to implement most
recommendations of the Linowes
Commission's report on Fair Market
Value Policy For Federal Coal Leasing
and the Office of Technology
assessment'’s report on Environmentol
Protection In the Federal Coal Leasing
Program, and published in the Federal
Coal Management Program, Draft
Environmental Impact Statement
Supplement. Although the review of the
recommendations and proposals in
these reports is continuing, the Regional
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Coal Team members believe that it is
sppropriate to review the status of the
Round II leasing effort and develop a
plan of action for commencing regional
coal activity planning in the Powder
River Region. Implementation of the
plan will be contingent upon the
outcome of the on-going National coal
program review, If this review results in
a decision that activity planning should
not continue, then Powder River round
two coal leasing activities will cease.

At this meeting, the team will review
the basis for the round two draft EIS and
the 22 potential lease tracts addressed
in this draft EIS, To assist the tract
review, the team requests public
comments and re-expressions of leasing
interest concerning any of the 22 tracts
addressed in the draft EIS, Responses
are requested to:

1. Describe any portion of an existing
cozl tract which warrants redelineation
consideration and provide detailed
supparting justification.

2. Indicate a three year period during
which a lease offering would be
appropriate and provide detailed
supporting rationale for this timeframe,
and

3. Provide any new geological or
surface data, above and beyond that
previously submitted.

This information, & data adequacy
review, and an analysis of the Powder
River coal market may utimately lead to
recommendations for a phased leasing
schedule for the 22 tracts currently

under consideration for round two
leasing, provided that round two coal
activity planning continues, The
comments and re-expressions of interest
concerning the 22 tracts may be senl in
advance of the team meeting to the:
Chief, Branch of Solid Minerals, Bureau
of Land Management (WS0-924), 2515
f\"':arron Avenue, Cheyenne, Wyoming
2001,

A summary of all responses received
on or before May 31, 1985, will be
ennounced at the Meeting on June 5,
1885. If no re-expressions of interest are
received, then the RCT will assume that
leasing interest no longer exists.

The agenda for this meeting is as
follows;

L Introductions

a. Voling members

b. Ex-officio members
% Status of Powder River Regional Coal

Team Charter
3 Regional Coal Activity Status

a. Current Production

b. Round one leases

¢ Preference Right Lease Applications

d. Excha
& Market Analysis
% Round Two Tract Status

o, Current tracl interest summary

b. Need to expand call for expressions of
interest

c. Redelineation needs

d. Land use planning status

e. Tract coal drilling needs

6. Round Il Draft EIS

a. Alternative leasing level edequacy

b. Georgraphic Information System
demonstration of data base

¢. Data adequacy standards

d. Discussion of Science Advisors

e, Discussion of Review Council

I. Regional Boundaries

8. Need for Supplemental Draft RIS

h. Schedule or steps to Final EIS

Hillary A. Oden,

State Direclor.

[FR Doc. 85-10019 Filed 5-3 85; 8:45 am|]
BILLING CODE 4310-22-M

INTERSTATE COMMERCE
COMMISSION

[LC.C. Order No. P-81)

Passenger Train Operation; Atchison,
Topeka and Santa Fe Rallway Co.

It appearing, that the National
Railroad Passenger Corporation
(Amtrak) has established through
passenger train service between New
Orleans, Louisiana, and Los Angeles,
California. The operation of these trains
requires the use of the tracks and other
facilities of Southern Pacific
Transportation Company (SP). A portion
of the SP tracks near Strauss, New
Mexico, are temporarily out of service
because of a dergilment. An alternate
route is available via The Atchison,
Topeka and Santa Fe Railway Company
between Deming, New Mexico, and El
Paso, Texas.

It is the opinion of thé"Commission
thatsthe use of such alternate route is
necessary in the interest of the public
and the commerce of the people; that
notice and public procedure herein are
impracticable and contrary to the public
interest; and that good cause exists for
making this order effective upon less
than thirty days’ notice.

It is ordered,

(@) Pursuant to the authority vested in
me by order of the Commission served
April 29, 1982, and of the authority
vested in the Commission by Section
402(¢) of the Rail Passenger Service Act
of 1970 {45 1.S.C. 562(c)), The Atchison,
Topeka and Santa Fe Railway Company
[ATSF) is directed to operate trains of
the National Railroad Passenger
Corporation (Amtrak) between Deming,
New Mexico, and a connection with
Southern Pacific Transportation
Company at El Paso, Texas.

(b) In executing the provisions of this
order, the common carriers involved
shall proceed even though no

agreements or arrangements now exist
between them with reference to the
compensation terms and conditions
applicable to said transportation. The
compensation terms and conditions
shall be, during the lime this order
remains in force, those which are
voluntarily agreed upon by and between
said carriers; or upon failure of the
carriers o so agree, the compensation
terms and conditions shall be as
hereafter fixed by the Commission upon
petition of any or all of the said carriers
in accordance with pertinent authority
conferred upon it by the Interstate
Commerce Act and by the Rail
Passenger Service Act of 1970, as
amended.

(c) Application. The provisions of this
order shall apply to intrastate, interstate
and foreign commerce.

(d) Effective date. This order shall
become effective at 11:00 a.m., (EST),
March 30, 1985.

(e) Expiration date. The provisions of
this order shall expire at 11:59 p.m.
(EST), March 31, 1985, unless otherwise
modified, amended, or vacated by order
of this Commission.

This order shall be served upon The
Atchison, Topeka and Santa Fe Railway
Company and upon the National
Railroad Passenger Corporation
(Amtrak), and a copy of this order shall
be filed with the Director, Office of the
Federal Register.

Issued at Washington, D.C., March 30, 1985,
Interstate Commerce Commission.

John H. O'Brien,

Agent.

[FR Doc. 65-10922 Filed 5-3-85; 8:45 am|
BILLING CODE 7035-01-M

H.C.C. Order No. P-82]

Passenger Train Operation; Union
Pacific Raliroad Co.

It appearing, that the National
Railroad Passenger Corporation
{Amtrack) has establihed through
passenger train service between Seattle,
Washington and Los Angeles,
California. The operation of these trains
requires the use of the tracks and other
facilities of Southern Pacific
Transportation Company (SP). A portion
of the SP tracks at Small, California, are
temporarily out of service because of
derailment. An alterpste route is
available via the Union Pacific Railroad
Company between Bieber, and
Sacramento, California.

It is the opinion of the Commission
that the use of such alternate route is
necessary in the interest of the public
and the commerce of the people; that
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notice and public procedure herein are
impracticable and contrary to the public
interest; and that good cause exists for
making this order effective upon less
than thirty days’ notice.

It is ordered,

(a) Pursuant to the authority vested in
me by order of the Commission decided
April 29, 1982, and of the authority
vested in the Commission by Section
402(c) of the Rail Passenger Service Act
of 1970 (45 USC 562(c}), the Union
Pacific Railroad Company (UP), is
directed to operate trains of the
National Railroad Passenger
Corporation (Amtrak) between Bieber,
California, and a connection with
Southern Pacific Transportation
Company (SP)] at Sacramento,
Califarnia,

(b) In executing the provisions of this
order, the common carriers involved
shall proceed even though no
agreements or arrangements now exist
between them with reference to the
compensation terms and conditions
applicable to said tranportation. The
compensation lerms and conditions
shall be, during the time this order
remains in force, those which are
voluntarily agreed upon by and between
said carriers; or upon failure of the
carriers 10 so agree, the compensation
terms and conditions shall be as
hereafter fixed by the Commission upon
petition of any or all of the said carriers
in accordance with pertinent authority
conferred upon it by the Interstate
Commerce Act and by the Rail
Passenger Service Act of 1970, as
amended.

(€] Application. The provisions of this
order shall apply to intrastate, interstate
and foreign commerce.

(d) Effective date, This order shall
become effective at 1215 a.m., EST,
April 1, 1985.

(e) Expiration date. The provisions of
this order shall expire at 11:59 p.m., EST,
April 2, 1985, unless otherwise modified,
amended, or vacated by order of this
Commission.

This order shall be served upon Union
Pacific Railroad and upon
National Railroad
Corporation (Amirak), and a copy of this
order shall be filed with the Direclor,
Office of the Federal Register.

Issued at Washington, D.C.. April 1, 1985
Inierstate Commerce Commission.
John H. O'Brien,
Agent
|FR Doc. 85-10821 Filed 5-3-85; 8:45 um)
BILLUING CODE 7035-01-M

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

[Notice 85-28]

NASA Advisory Council (NAC), Space
and Earth Sclence Advisory
Committee (SESAC); Meeting

AGENCY: National Aeronautics and
Space Administration.

ACTION: Notice of meeting.

SUMMARY: In accordance with the
Federal Advisory Committee Act, Pub.
L. 92-483, as amended, the National
Aeronautics and Space Administration
announces a forthcoming meeting of the
NASA Advisory Council, Space and

Earth Science Advisory Committee,
Task Force on the Scientific Uses of
Space Station.

DATE: May 29-30, 1985, 8:30 a.m. 0 5
p.m., and May 31, 1985, 8:30 a.m. to 3
p.m.

ADDRESS: National Aeronautics and
Space Administration, Lyndon B.
Johnson Space Center, Building 1, Room
J6CA, Houston, TX 77058.

FOR FURTHER INFORMATION CONTACT:
Mr. Richard S. Sade, Code E, NASA
Headquarters, Washington, DC 20546
(301/453-1430).

SUPPLEMENTARY INFORMATION: The
Space Station Task Force was
established under the NAC Space and
Earth Science Advisory Committee 1o
counsel NASA on plans for and work in
progress on the scientific utilization of
new capabilities which will be afforded
by the Space Station, including the
relationship of these plans to the
existing space science program.

This meeting will be closed to the =
public from 8:30 a.m. 10 10 a.m. on Mdy
31 for a discussion of the qualifications
of candidates for membership. Such a
discussion would invade the privacy of
the candidates and other individuals
involved. Since this session will be
concerned with matters listed in 5 U.S.C.
552b(c)(6), it has been determined that
the meeting be closed to the public for
this period of time. The remainder of the
meeting will be open to the public up to
the seating capacity of the room
(approximately 80 persons including
Committee members and other
participants). Topics under discussion at
this meeting will include data systems
for Space Station, the role of humans in
Space Station, microgravity and
pointing, and momentum management.

Type of meeting: Open.
Agenda

May 29, 1985

8:30 a.m.—Welcome.

8:45 a.m.—Update on Space Station
Program.

11 a.m.—Discussion of Task Force
Concerns.

1 p.m.—Role of Humans.

3 p.m.—Data Systems for Space Station

5 p.m.—Adjourn.

May 30, 1985

8:30 a.m.—~Momentum Management,

10:30 a.m.—Discussion on Microgravity
& Pointing.

1 p.m.—Discussion of Summer Study.

3 pam.—General Discussion,

5 p.m.—Adjourn.

May 31, 1885

8:30 a.m —Closed Discussion on
Membership.

10 a.m.—General Discussion,

11 a.m.—Recommendations to NASA

1 p.m.—~Tour of Lyndon B, Johnson
Space Center.,

3 p.m.—Adjourn.

Dated: April 30, 1985,
Richard L. Daniels, i
Deputy Director. Logistics Manegement ond
Information Programs Division, Office of
Management.
[FR Doc. 85-10871 Filed 5-3-85; 8:45 am|

BILUNG CODE 7510-01-M

[Notice (85-27)) !

National Environmental Policy Act;
Notice of Availability of Final
Environmental Impact Statement

AGENCY: National Aeronautics and
Space Administration.

ACTION: Notice of availability of final
Environmental Impact Statement,

sSumMARY: Notice is hereby given of the
public availability of the final
Environmental Impact Statement! (EIS)
for the National Aeronautics and Space
Administration Centaur Upper Stage foc
Use with the Space Transportation
System. This document addresses the
development and use of the Centaur
vehicle as an upper stage in space
launch activities.

Comments on the draft EIS were
previously solicited from State and focal
agencies and members of the public
through a notice in the Federal Register
of June 12, 1984,

Copies of the draft and final
Statement have been furnished to the
Environmental Protection Agency; the
Departments of Air Force, Army, Navy.
Commerce, Defense, Health and Human
Services, Interior, Labor, and
Transportation; to appropriate State and
local agencies; and to numerous private
organizations.
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Copies of the final Statement may be
obtained or examined at any of the
following locations:

(a) NASA Headquarters, Public
Documents Room (Room 126), 600
Independence Avenue SW.,
Washington, DC 20546.

(b) NASA Ames Research Center
(Building 201, Room 17), Moffett Field,
CA 94035.

(c) NASA ARC-Dryden Flight
Research Facility (Building 4800, Room
1017), P.O. Box 273, Edwards, CA 93523.

(D) NASA Goddard Space Flight
Center (Building 8, Room 150), Greenbelt
Road, Greenbelt, MD 20771.

(e) NASA Lyndon B. Johnson Space
Center (Building 1, Room 136), Houston,
TX 77058,

() NASA John F. Kennedy Space
Center (Headquarters Building, Room
1207), Kennedy Space Center, FL 32899.

(s) NASA Langley Research Center
(Building 1219, Room 304), Hamptdh, VA
23665.

(h) NASA Lewis Research Center
(Administration Building, Room 120),
21000 Brookpark Road, Cleveland, OH
4135.

(i) NASA Gerge C. Marshall Space
Flight Center (Building 4200, Room (G-
11}, Huntsville, AL 35812,

(i) NASA National Space Technology
Laboratories (Building 1100, Room A-
213), NSTL Station, MS 39590,

(k) Jet Propulsion Laboratory (Building
160, Room 600), 4800 Qak Grove Drive,
Pasadena, CA 91109,

() NASA GSFC-Wallops Flight
Facility (Library Building, Room E-105),
Wallops Island, VA 23337.

Dated: April 16, 1985,

C. Robert Nysmith,

Associate Adminjstrator for Management,
[FR Doc. 85-10872 Filed 5-3-85; 8:45 am|
BILLING CODE 7510-01-M

NATIONAL SCIENCE FOUNDATION

Materials Research Advisory
Committee; Meeting

In accordance with the Federal
.-_\dvxsory Committee Act, Pub, L. 92-463,
the National Science Foundation
announces the following meeting:

Neme: Materials Research Advisory
Commitipe,

Place: George Washington University,
Academic Center, Smith Hall of Art, 801 22nd
Street, NW., Washington, DC 20052,

Date: Tuesday, May 21; and Wednesday,
May 22, 1985,

Time: 8:30 a.m.-5:00 p.m., those days.

Type of meeting: Part Open—May 21, 8:30~
! (Open): May 21, 1-4:30 (Closed); May 21,
§30-5:00 (Open). Part Open—May 22, 8:30-1
(Open}: May 22, 1-5:00 (Closed).

Contact person: Dr. Lewis H. Nosanow,
Director, Division of Materials Research.
Room 408, National Science Foundation,
Washington, DC 20550, Telephone: (202) 357
9794,

Summary minutes: May be obtained from
the Contact Person, Dr. Lewis H. Nosanow at
the above stated address.

Purpose of subcommittee: To provide
advice and recommendations concerning
support of materials research,

Agenda

Tuesday, May 21, 1985

8:30 a.m.~Introductory remarks;
Overviews of the NSF, the Directorate for
Mathematical and Physical Sciences (MPS),
and the Division of Materials Research
(DMR).

10:45 a.m.—Status Report, Synchrotron
Radiation Center (SRC).

12:00 Noon—Lunch.

1:00 p.m.—Report and Discussion of the ad
hoc Oversight of the Metallurgy, the Polymers
and the Ceramics and Electronic Materials
Programs (Closed).

4:30 p.m.—Role of the Department of
Energy in the Support of Materials.

5:00 p.m—Adjourn.

Wednesday. May 22, 1985

8:30 a.m.~Convene, Initial Discussion.

9:00 a.m.—Role of the Directorate for
Engineering in the Support of Materials.

9:45 a.m.—The Role of the OASC in the
Support of Materials.

1030 a.m~Discusson: MRAC Advice to
DMR on (1) Aladdin, (2) DMR Budget.

12:00 Noon—Lunch,

1:00 p.m.—Continued Discussion of the ad
hoc Oversight Reports on the Metallurgy,
Polymers, and Ceramics (MPC) Section
(Closed).

5:00 p.m.—Adourn.

Reasons for closing: The Oversight Reports
involve discussion of proposals containing
information of a proprietary or confidential
nature, including technical information,
financial data, such as salaries, and personal
information concerning individuals
associated with the proposals. These matters
are within exemptions {4) and (6) of 5 U.S.C.
552b(c), Government in the Sunshine Act.

Authority to close meeting: This
determination was made by the Committee
Management Officer pursuant to provisions
of Section 10{d) of Pub. L. 92-463. The
Committee Management Officer was
delegated the authority to-make such
determinations by the Directror, NSF, on July
B, 1979,

M. Rebecca Winkler,

Cormmittee Management Officer.

May 1, 1985,

[FR Doc, 85-10892 Filed 5-3-85; 8:45 am|

BILLING CODE 7555-01-M

NORTHERN MARIANA ISLANDS
COMMISSION ON FEDERAL LAWS

Meeting

The Northern Mariana Islands
Commission on Federal Laws,

established pursuant to section 504 of
the Covenant to Establish a
Commonwealth of the Northern Mariana
Islands in Political Union with the
United States of America (Pub. L, 84~
241, 48 U.S.C. 1681 note), will meet on
Wednesday, May 8, 1985, at 9:30 a.m., in
room 7000 of the Main Interior Building,
al 18th and C Streets, Northwest, in
Washington, D.C. The meeting may
extend into the following day, at the
same location,

The purpose of the Commission is “'to
survey the laws of the United States and
to make recommendations to the United
States Congress as to which laws of the
United States not applicable to the
Northern Mariana Islands should be
made applicable and to what extent and
in what manner, and which applicable
laws should be made inapplicable and
to what extent and in what manner."

The intended agenda for this meeting
is orientation of new Commission
members, a review of the Commission's
work to date on its next report to
Congress, and consideration of pending
staff recommendations on the
application of particular federal laws in
the Northern Mariana Islands.

The meeting will be open to the
public. Attendance by the public will be
limited to space available.

For further information about this
meeting, contact Daniel H. MacMeekin,
Executive Director, Northern Mariana
Islands Commission on Federal Laws,
4346 Main Interior Building, Washington
D.C. 20240, (202) 343-5617.

Interested persons may make oral
presentations to the Commission or file
written statements with respect to
particular federal laws, Persons desiring
to make oral presentations should make
arrangements with Mr. MacMeekin at
least seven days prior to the meeting.

Dated April 26,1985,
Benigno R. Fitial,
Chairman.
[FR Dac. 85-10945 Filed 5-3-85; 8:45 am)
BILLING CODE 4310-03-M

NUCLEAR REGULATORY
COMMISSION

[Docket No. 50-261)

Carolina Power & Light Co.,
Withdrawal of Application for
Amendment to Facility Operating
License

The United States Nuclear Regulatory
Commission (the Commission) has
granted the request of Carolina Power
and Light Company (the licensee) to
withdraw its December 2, 1980
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application of the H.B. Robinson Steam
Electric Plant Unit No. 2 located in
Hartsville, South Carolina, The
proposed amendment would have
revised the provisions in the Technical
Specifications for the H.B. Robinson
Steam Electric Plant to add Technical
Specifications for the operation of
Dedicated/Alternate Shutdown System.
The Commission issued a Notice of
Consideration of Issuance of the
Amendment in the Federal Register on
August 23, 1983 (48 FR 38393), By letter
dated July 20, 1984, the licensee
requested, pursuant to 10 CFR 2.107,
permission to withdraw its application
for the proposed amendment. The
Commission has considered the
licensee's July 20,1984 request and has
determined that permission to withdraw
the December 2, 1980 application for
amendment should be granted.

For further details with respect to this
acliorg see (1) the application for
amendment dated December 2, 1980; (2)
the licensee's letter dated July 20, 1984,
withdrawing the application for license
amendment; and (3) our letter dated
April 29, 1985. All of the above
document are available for public
inspection at the Commission's Public
Document Room, 1717 H Street NW,,
Washington, D.C. and at the Hartsville
Memorial Library, Home and Fifth
Avenues, Hartsville, South Carolina
29535,

Dated at Bethesda, Maryland, this 20th day
of April 1885.

Steven A. Varga,

Chief. Operating Reactors Branch #1,
Division of Licensing.

[FR Doc, 85-10963 Filed 5-3-85; 8:45 am|
BILLING CODE 7560-01-M

[Docket No. 50-208]

Columbia University in the City of New
York; Proposed Issuance of Order
Terminating Facility Operating License

The U.S. Nuclear Regulatory
Commission {Commission) is
considering issuance of an Order to
Columbia University in the City of New
York terminating Facility Operating
License No. R-128, in accordance with
the licensee’s request dated January 14,
1985, as supplemented March 27, 1985,
The licensee has never operated the
facility and no fuel was ever ohtained or
installed in the reactor. The licensee had
modified certain systems so as to render
the reactor inoperable.

Prior to issuance of the Order, the
Commission will have made the lindings
by the Atomic Energy Act of 1954, as

amended (the Act), and the
Commission's rules and regulations.

By June 5, 1985, the licensee may file a
request for a hearing with respect lo
issuance of the subject Order and any
person whose interest may be affected
by this praceeding and who wishes to
participate as a party in the proceeding
must file a petition for leave to
intervene, Requests for a hearing and
petitions for leave to intervene shall be
filed in accordance with the
Commission’s “Rules of Practice for
Domestic Licensing Proceedings™ in 10
CFR Part 2. If a request for hearing or
petition for leave to intervene is filed by
the above date, the Commission or an
Atomic Safety and Licensing Board,
designated by the Commission or by the
Chairman of the Atomic Safety and
Licensing Board will rule on the request
and/or petition and the Secretary or the
designated Atomic Safety and Licensing
Board will issue a notice of hearing or
an appropriate Order.

As required by 10 CFR 2.714, &
petition for leave to intervene shall set
forth with particularity the interest of
the petitioner in the proceeding, and
how that interest may be affected by the
results of the proceeding. The petition
should specifically explain the reasons
why intervention should be permitied
with particular reference to the
following factors: (1) The nature of the
petitioner’s right under the Act to be
made a party to the proceeding; (2) the
nature and extent of the petitioner's
property, financial, or other interest in
the proceeding; and (3) the possible
effect of any Order which may be
entered on the petitioner's interest, The
petition should also identify the specific
aspec!(s) of the subject matter of the
proceeding as o which petitioner
wishes to intervene. Any person who
has filed a petition to intervene or who
has been admitted as a party may
amend the petition without requesting
leave of the Board up to fifteen {15) days
prior to the first prehearing conference
scheduled in the proceeding but such an
amended petition must satisfy the
specificity requirements described
above.

Not later than fifteen {(15) days prior to
the first prehearing conference
scheduled in the proceeding, a petitioner
shall file supplement to the petition to
intervene which must include a list of
the contentions which are sought to be
litigated in the matter, and the bases for
each contention set forth with
reasonable specificity. Contentions shall
be limited to matters within the scope of
the action under consideration. A
petitioner who fails to file such u

supplement which satisfies these
requirements with respect to at least one
contention will not be permitted to
participate as a party.

Those permitted to intervene become
parties lo the proceeding, subject to any
limitations in the Order granting leave to
intervene, and have the opportunity 1o
participate fully in the conduct of the
hearing, including the opportunity to
present evidence and cross-examine
witnesses.

A request for a hearing or a petition
for leave 1o intervene shall be filed with
the Secretary of the Commission, United
States Nuclear Regulatlory Commission,
Washington, D.C. 20555, Attention:
Docketing and Service Section, or may
be delivered to the Commission’s Public
Document Room, 1717 H Street NW.,
Washington, D.C. by the above date.
Where petitions are filed during the lus
ten (10) days of the notice period, it is
requested that the petitioner or
representative for the petitioner
promptly so inform the Commission by s
toll-free telephone call to Western
Union at {800) 325-8000 (in Missouri
(800) 342-6700). The Western Union
operator should be given Datagram
Identification Number 3737 and the
following message addressed to Cecil O
Thomas: (petitioner's name and
telephone number); (date pelition was
mailed); (Columbia University in the
City of New York); and [publication date
and page number of this Federal
Register notice). A copy of the petition
should also be sent o the Exeuctive
Legal Director, U.S. Nuciear Regulatory
Commission, Washington, D.C. 20555,
and to John Mason Harding, Residen!
University Counsel, Columbia
University in the City of New York, New
York, 10027,

Nontimely filings of petitions for leave
to intervene, amended petitions,
supplemental petitions and/or requests
for hearing will not be entertained
absent a determination by the
Commission, or the presiding officer of
the Atomic Safety and Licensing Board
designated to rule on the petition and/or
request, that the petitioner has made a
substantial showing of good cause for
the granting of a late petition and/or
request. That determination will be
based upon a balancing of the factors
specified in 10 CFR 2.714{a)[1)[i}-{v) and
2.714(d).

For further details with respect to this
action, see the licensec’s application
dated January 14, 1985, as supplemented
March 27, 1985, which is available for
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qublic inspection at the Commission’s September 9, 1981) and the NRC [Docket No. 50-334)
ol . 1717 H St y iscussi i E
public Document Room, 1717 H Street Discussion of Environmental Effects of Duquesne Light Co. et al. (Beaver

NW.. Washington. D.C,

Dated at Bethesda, Marylund this 28th duy
of April 1085,

For the Nuclear Regulutory Commission
Cecil O. Thomas,
Chivf, Standardization and Special Profects
Beonch, Divigion of Licensing.
(IR Doc. 85-10864 Filed 5-3-85; 8:45 am]
BILUNG CODE 7590-01-M

[Docket No. 50-323]

Diablo Canyon Nuclear Power Plant,
Unit 2, Pacific Gas and Electric Co;
Issuance of Facility Operating License
DPR-81

Notice is hereby given that, pursuant
to the approval given in a Memorandum
and Order dated April 23, 1985, the U.S.
Nuclear Regulatory Commission (the
Commission) has issued Facility
Operating License No. DPR-81 (the
license) to Pacific Gas and Electric
Company (PG&E or the licensee) which
suthorizes operation of the Diablo
Canyon Nuclear Power Plant, Unit 2 (the
facility or Diablo Canyon Unit 2J. Diablo
Canyon, Unit 2 is a pressurized water
reactor located in San Luis Obispo
County, California. This license
authorizes operation at reaclor core
power levels not in excess of 3411
meguwalls thermal {rated power) in
accordance with the provisions of the
license, the Technieal Specifications and
the Environmental Protection Plan.
However, the license contains a
condition currently limiting operation to
five percent of full power (170
megawatts thermal). Authorization to
operate at greater than five percent will
require Commission approval.

The application for license complies
with the standards and requirements of
the Atomic Energy Act of 1954, as
umended (the Act), and the
Commission’'s regulations. The
Commission has made appropriate
findings as required by the Act and the
Commission’s regulations in 10 CFR
Chapter I, which are set farth in the
license. Prior public notice of the overall
action involving the proposed issuance
of an operating license authorizing full
power operation was published in the
Federal Register on October 19, 1973 (38
FR 20108).

The Commission has determined that
the issuance of this License will not
result in any environmental impacts
other than those evaluated in the Final
If.nviromnenlal Statement (issued in May
1973, 38 FR 14183) and its Addendum
(issued in May 1976, 41 FR 22895), the
NRC Flood Plain Review (dated

the Uranium Fuel Cycle (dated
September 9, 1981) since the activity
authorized by this License is
encompassed by the overall action
evaluated in those documents.

For further details with respect to this
action, see (1) the Commission
Memorandum and Order deted April 23,
1985; {2) Facility Operating License No.
DPR-81 with Technical Specifications
{(NUREG-1132) and the Environmental
Protection Plan: (3) the reporis of the
Advisory Committee on Reactor
Safeguards dated June 12, 1975, August
18, 1877, July 14, 1978, November 12,
1980, February 14, 1984, April 8, 1984,
June 20, 1884, and July 16, 1964; (4) the
Commission's Safety Evaluation Report
(NUREG-0675, Supplements 1 through
No. 31); (5) the Final Environmental
Statement dated May 1973 and its
Addendum dated May 1976; (6) NRC
Flood Plain Review of Diablo Canyon
Nuclear Power Plant Site dated
September 9, 1981; and (7) Discussion of
the Environmental Effects of Uranium
Fuel Cycle dated September 9, 1961.
These iltems are available for public
inspection al the Commission’s Public
Document Room, 1717 H Street NW
Washington, D.C. and the California
Polytechnic State University Library,
Documents and Maps Department, San
Luis Obispo, California 93407. A copy of
the Faecility Operating License No. DPR-
81 may be obtained upon request
addressed to the U.S. Nuclear
Regulatery Commission, Washington,
D.C. 20555, Attention: Director, Division
of Licensing. Copies of NUREG-0675
and the Final Environmental Statement
and its Addendum may be purchased
from the National Technical Informatien
Service, Department of Commerce, 52856
Port Reyal Road, Springfield, VA 22181,
or may be ordered by calling (202) 275~
2000 or {202) 275-2171 or by writing to
the Superintendent of Documents, U.S.
Government Printing Office, Post Office
Box 37082, Washington, D.C. 20013-7062.
All orders should clearly identify the
NRC publication number and the
requester's GPO deposil account, or
Visa or Mastercard Number and
expiration date.

Dated at Bethesda, Maryland. the 26th duy
of April 1965.

For the Nuclear Regulatory Commission.
George W. Knighton,

Chicf. Licensing Branch No. 3. Division of
Licensing.

[FR Doc. 85-10066 Filed 5-53-85 8:45 am|
BILLING CODE 7590-01-M

Valley Power Station Unit No. 1);
Exemption

The Duquesne Light Company, Ohio
Edison Company and Pennsylvania
Power Company {the licensees), are the
holders of Facility Operating Litense
No. DPR-66 (the license) which
authorizes operation of the Beaver
Valley Power Station, Unit No. 1 at
steady state reactor power level nat in
excess of 2662 MWith., The license
provides, among other things, that it is
subject to all rules, regulations and
orders of the Nuclear Regulatory
Commission {the Commission} now and
hereafter in effect.

‘The facility comprises a pressurized
waler reactor at the licensee’s site
located at Beaver County. Pennsylvanin.

Section 50.54(a) of 10 CFR Part 50
requires a license authorized to operate
a nuclear power reactor to follow and
maintain in effect emergency plans
which meet the standards of 10 CFR
50.47(b) and the requirements of
Appendix E to 10 CFR Part 50. Section
IV. F of Appendix E requires each
licensee to conduct an emergency
preparedness exercise annually, The
last annual exercise at Beaver Valley
was held on June 27, 1984, The exercise
date was changed in 1984 due (o a
request by FEMA Region III (Exemption
dated October 12, 1983)

By letter dated September 11, 1984, the
license requested an exemption to
change the annual emergency exercise
anniversary date from February 1985 to
September 1985, The licensee stated that
the change of exercise date for 1985
would enable use of a new simulator
facility to develop operational data
needed for the exercise. The use of this
simulator will provide realistic detailed
operational data for the exercise, and
thereby will pravide more meaningful
training. This change will facilitate
better coordination among the several
NRC and FEMA Regions responsible for
ensuring an adequate state of
emergency-preparedness. Three FEMA
Regions and two NRC Regions have
jurisdiction within parts of the
emergency planning area surrounding
the facility. The licensee further stated
that, based on the current Beaver Valley
Unit 2 construction schedule, this
change will also eliminate the need for
two separate emergency exercises in
1986. Since the emergency organization
and major facilities are the same for
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both units, the schedule change would
provide a better, more realistic training
opportunity for this dual-unit site. The
licensee also stated that the requested
change would provide an opportunity to
exercise the emergency plan in various
weather conditions, as recommended in
NUREG-0654/FEMA-REP-1.

The licensee has previously
conducted full scale exercises on
February 17, 1982, February 16, 1983,
and June 27, 1984, During the June 27,
1984 exercise, minor deficiencies were
identified involving the Commonwealth
of Pennsylvania and Hancock County,
West Virginia. Action to correct these
deficiencies is being taken by
appropriate offsite authorities. The
exercise scheduled for 1985 is a partial
one with limited offsite involvement and
without FEMA observation.

There was no evidence that the delay
in conducting the 1984 emergency
exercise caused any adverse effects on
the state of the licensee's emergency
preparedness. There is no reason to
expect that a change of the 1985
exercise date would adversely affect the
state of emergency preparedness at the
Beaver Valley site.

Based on the above discussion, we
conclude that a schedular exemption
can be granted for the 1985 exercise, and
September of each year be designated
for scheduling for exercises.

m

Accordingly, the Commission has
determined that, pursuant to 10 CFR Part
50.12, an exemption is authorized by law
and will not endanger life or property or
the common defense and security and is
otherwise in the public interest and
hereby grants an exemption with respect
to the requirements of the 10 CFR 50,
Appendix E, Section IV F., as follows:

The next emergency preparedness exercise
at the Beaver Valley Power Station, Unit No.
1. shall be conducted during September 1985.
The date of scheduling subsequent annual
emergency exercises for the Beaver Valley
Power Station site shall be September of each
year.

Pursuant to 10 CFR 51.32, the
Commission has determined that the
issuance of the Exemption will have no
significant impact on the environment
(50 FR 15514, April 18, 1985),

This exemption is effective upon
issuance.

Dated at Bethesda, Maryland this 25th day
of April, 1985,

For the Nuclear Regulatory Commission.
Hugh L. Thompson,

Director, Division of Licensing. Office of
Nuclear Reactor Regulation,

[FR Doc. 85-10065 Filed 5-3-85; 8:45 am)
BILLING CODE 7590-01-M

OFFICE OF SCIENCE AND
TECHNOLOGY POLICY

White House Science Council (WHSC);
Meeting

The White House Council, the purpose
of which is to advise the Director, Office
of Science and Technology Policy
(OSTP), will met on May 15, 1985, in
Room 5104, New Executive Office
Building, Washington, D.C. The meeting
will begin at 8:00 a.m. on May 15.
Following is the proposed agenda for the
meeting:

(1) Briefing of the Council, by the
Assistant Directors of OSTP, on the
current activities of OSTP.

(2) Briefing of the Council by OSTP
personnel and personnel of other
agencies on proposed, ongoing, and
completed panel studies.

(3) Discussion of composition of
panels to conduct studies,

A portion of the May 15 session will
be closed to the public.

The briefing on some of the current
activities of OSTP necessarily will
involve discussion of material that is
formally classified in the interest of
national defense or for foreign policy
reasons. This is also true for a portion of
the briefing on panel studies. As well, a
portion of both of these briefings will
require discussion of internal personnel
procedures if the Executive Office of the
President and information which, if
prematurely disclosed, would
significantly frustrate the
implementation of decisions made
requiring agency action. These portions
of the meeting will be closed to the
public pursuant to 5 U.S.C. 552b(c)(1),
(2), and 9 (B).

A portion of the discussion of panel
composition will necessitate the ’
disclosure of information of a personal
nature, the disclosure of which would
constitute a clearly unwarranted
invasion of personal privacy.
Accordingly, this portion of the meeting
will also be closed to the public,
pursuant to 5 U.S.C 552b{c)(8).

The portion of the meeting open to the
public will begin approximately 10:00
a.m. Because of the security in the New
Executive Office Building, persons
wishing to attend the open portion of the
meeting should contact Annie L. Boyd,
Secretary, White House Science Council
at (202) 456-7740, prior to 3:00 p.m. on
May 13, Ms. Boyd is also available to

provide further information regarding
this meeting.

Jerry D. Jennings

Executive Director, Office of Science and
Technology Policy.

May 1, 1985,

|FR Doc. 85-1009 Filed 5-3-85: 8:45 am|
BILLING CODE 3170-01-M

SMALL BUSINESS ADMINISTRATION

Business Loan Policy; Interest Rates

AGENCY: Small Business Administration
ACTION: Notice.

sumMmMARY: Effective on April 28, 1985,
and pursuant to § 120.1-2 of our
regulations (13 CFR 120.1-2), SBA will
extend until September 30, 1985, the
pilot program in which the maximum
permissible interest rate on an SBA
guaranteed loan will be equal 1o the
state legal rate applicable to such loan
This extension applies to fixed rate
loans and variable rate loans.

FOR FURTHER INFORMATION CONTACT:
James W. Hammersley Special
Assistant, Room 800C, 1441 L St. NW,
Washington, D.C. 204186, (202) 653-5954.

SUPPLEMENTARY INFORMATION: On April
27,1984, SBA published a notice (49 FR
18204) for fixed rate loans and final
regulations (49 FR 18083) for variable
rate loans establishing a one year pilot
program in which the maximum
permissible interest rate on an SBA
guaranteed loan was set at the state
legal rate applicable to such loan. This
pilot program has been operating in
Region 11 {N], NY, PR}, Region VII (IA.
KS, MO, NE) and Region IX (AZ, CA. HL
NV) only.

The purpose of this pilot was to
respond to suggestions by advisory
groups that (1) some lenders use the
SBA maximum rate as a suggested rate
and (2) that the interest rate limits were
inhibiting the ability of lenders to make
small loans.

The data collected to date do not

rmit drawing a conclusion regarding

ender's use of the SBA maximum as a
suggested rate, but the data do sugges!
that allowing interest rates above the
existing 2% percentage points above
prime maximum encourage lenders to
make smaller loans. During the pilot, 158
loans were made with interest rates
above the existing maximum. The
average size of these loans was $95,000
compared to an average loan size for all
loans of $150,000. ¢

Section 120.1-2 of SBA Regulations (13
CFR 120.1-2) authorizes the
Administrator to publish a notice
providing for a pilot program. This
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wtice is notification of this pilot to
pvtend no later than September 30, 1985.
During the extension, SBA will
continue to evaluate activity in the pilot
regions and will make a decision
regurding the possibility of proposing
this interest rate policy for national
implementation.
(Catalog of Federal Domestic Assistance
Progroms No. 58.012, Small Business Louns)

Dated: April 29, 1985,
james C. Sanders,
\dministrolor.

[FR Doc. 85-1090§ Filed 5-3-85; 8:45 am|
SLLING CODE 8025-01-M

[License No. 05/05-0107]

Certified Grocers Investment Corp.;
License Surrender

Notice is hereby given that Cerlified
Grocers Investment Corporation., 4800
South Central Avenue, Chicago, llinois
0638, has surrendered its License to
operate as a small business investment
company under the Small Business
Investment Act of 1958, as amended (the
Act). Certified Grocers Investment
Corporation was licensed by the Small
Business Administration on May 17,

1976,

Under the authority vested by the Act
and pursuant to the regulations
promulgated thereunder, the surrender
was accepted on April 25, 1985, and
accordingly, all rights, privileges, and
[ranchises derived therefrom have been
terminated.

(Catalog of Federnl Domestic Assistance
Program No. 58.001, Small Bosiness
livesiment Companies]

Dated; April 30, 1985,
Robert G. Lineberry,
Dreputy Associate Administrator for
Investiment,
[FR Doc, 85-10908 Filed 5-3-85; 8:45 am|

DEPARTMENT OF TRANSPORTATION
Office of the Secretary

Fitness Determination of Express
Airlines |, Inc. d.b.a. Republic Express

AGENCY: Department of Transportation.

ACTION: Notice of Commuter Air Carrier
Fitness Determination—Order 85-5-8,
Order to Show Cause.

SUMMARY: The Department of
Transportation is proposing to find that
Express Airlines 1, Inc., d.b.a. Republic
Express is fit, willing. and able ta
provide commuter air service under
section 419(c)(2) of the Federal Aviation
Act, as amended, and that the aircraft
used in this service will conform to
applicable safety standards.

Responses: All interested persons
wishing to respond to the Department of
Transportation's tentative fitness
determination should file their
responses with the Special Authorities
Division, Room 6420, Department of
Transportation, 400 7th Street, SW.,
Washington, D.C. 20580, and serve them
on all persons listed in Attachment A to
the order. Responses shall be filed no
later than May 21, 1985.

FOR FURTHER INFORMATION CONTACT:
Linda L. Lundell, Special Authorities
Division, Department of Transportation,
400 7th Street, SW., Washington, D.C.
20590 (202) 755-3812.

SUPPLEMENTARY INFORMATION: The
complete text of Order 85-5-8 is
available from the Documentury
Services Division, Room 4107,400 7th
Street, SW., Washington, D.C. 20590.
Persons outside the metropolitan arca
may send a postcard request for Order
85-5-8 1o that address,

BDated: May 1, 1985.
Matthew V. Scocozza,

Assistant Secretary for Policy and
International Affairs.

[FR Doc. 86-10068 Filed 5-3-85; 8:45 am)

Application of United States Overseas
Airlines, Inc.

AGENCY: Department of Transportation.

ACTION: Notice of Order to Show Cause,
(Order 85-5-9) Docke! 42600.

suUMMARY: The Department of
Transportation is directing all interested
persons to show cause why it should not
issue an order finding that United States
Overseas Airlines, Inc. continues to be
fit, willing. and able te conduct
operations as a certificated air carrier,
DATE: Persons wishing to file objections
should do so no later thun May 21, 19865,
ADDRESS: Responses should be filed in
Docket 42600 and addressed to the
Office of Documentary Services,
Department of Transportation, 400 7th
Street, SW., Washington, D.C. 20590 and
should be served upon the parties listed
in Attachment A to the order.
FOR FURTHER INFORMATION CONTACT:
Barbara P. Dunnigan, Office of Aviation
Operations, U.S. Department of
Transportation, 400 7th Street, SW.,
Washingtan, D.C. 20590 (202) 755-3812.
Dated: May 1, 1985,
Matthew V. Scocozza,
Assistant Secretary for Policy and
Intornational Affairs.
[FR Doc. 85-10067 Filed 5-3-85; 8:45 am|
BILLING CODE 4910-62-M

Applications for Certificates of Public
Convenience and Necessity and
Foreign Air Carrier Permits Filed Under
Subpart Q of Department of
Transportation's Procedural
Regulations (See, 14 CFR 302.1701 et.
seq.); Week Ended April 26, 1985

Subpart Q applications

The due date for answers, conforming
application, or motions ta modify scope
are set forth below for each application.
Following the answer period DOT may
process the application by expedited
procedures. Such procedures may
consist of the adoptions of a show-cause
order, a tentative order, or in
appropriate cases a final order without

BLLING CODE 2025-D1-M BILLING COOE 4910-62-M further proceedings.
Dute Wed Oo.zu Description
G 42863 | Temsco Hollcoptors, Inc.. ¢/o Hank Myors, Myars & Company, PO Box 7341, Balwwwe, Washington 6006
Supplomontal infocmation of Temsco Hescoplons, Inc. a8 requestod by Order 85-3-43
Anawors may be fled by May 22, 10858
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Phyllis T, Kaylor,

Chief, Documentory Services Division,
[FR Doc. 85-10969 Filed 5-3-85; 8:45 am)
BILLING CODE 4510-62-M

Federal Aviation Administration
|Docket No. 24028-2 (LAC))

Petition of Lineas Aereas del Caribe,
S.A,; Grant of Exemption No. 4302

On March 29, 1985, the United States
Court of Appeals for the District of
Columbia entered its opinion in
Airmark, et al, v. FAA, et al., No. 84~
1619, remanding to the FAA cerlain
cases dealing with Petitions for
exemption from the FAA's aircraft nosie
compliance rules. As a consequence of
that decision, on April 26, 1985, the FAA
issued its decision /n the Matter of the
Petition of Lineas Aereas del Caribe,
S.A.. Regulalory Docket No. 24028-2,
Exemption No. 4301 (LAC). Since the
LAC decision contains interpretive
information useful to all potential
petitioners for exemptions from the
noise rule, it is published in its entirety
for the information of interested
persons.

Issued in Washington, DC, on April
30, 1985.

John H. Cassady.
Assistant Chief Counsel.

Gran! of Exemption

In the matter of the petition of Petition of
Lineas Aereas del Caribe, S.A. for an
exemption from § 91.303 of the Federal
Aviation Regulation.

[Regulatory Docket No. 24028-2: Exemption
No, 4302}

By petition dated April 11, 885, field by Ms.
J.W. Young, Barrett Smith Schapiro &
Armstong. 1201 Pennsylvania Avenue, NW.,
Washington, D.C. 20004, on behalf of Petition
of Lineas Aereas del Caribe, S.A. (hereinafter
“LAC"), petitioner requested an exemption
from the Janurary 1, 1985 noise level
comliance date contained in 14 CFR Part 91,
Subpart E, §91.303.

The provisions of § 91.303 prohibit any
persons, on or after l.muari 1, 1985, from
operalininny subsonic turbojet airplane
covered by Subpart E to or from an airport in
the United States unless that uirpluneT:s
been shown to comply with Stage 2 or Stage 3
noise levels under 14 CFR Part 36. Petitioner
conducts scheduled all-cargo air service,
using aircraft that do not comply with the
noise level requirements. Under section
91,303, absent an exemption, these aircraft
cannot now legally be operated in the United
States,

On March 29, 1985, the United States Court
of Appeals for the District of Columbia
Circuit entered Its opinion in Airmark, et al.
v. FAA, et al.. No. 84-1619, remanding to the
FAA certain cases dealing with petitions for
exemption from the FAA's aircraft noise
compliance rule. In that decision, the Court

indicatd that the FAA had broad discretion
both as to the manner in which it could
review newly filed exemption petitions and
the criteria to be applied in reviewing such
petitions. The Court, on April 5, 1985, issued
an order concerning petitioner which
required the FAS to show cause why the
FAA's January 3, 1985, denial of LAC's
previous petition for exemption should not be
vacated.

In light to this background, this petition has
not been published in the Federal Register
because the FAA has determined that it
would be contrary to the public interest to
delay disposition of this petition pending
publication for comment. This grant contains
information for petitioners, including
petitioners affected by orders entered by the
Court of Appeals who are confronted with
early deadlines for filing new petitions with
the FAA. Due to the imminence of the Court's
filing deadlines, the FAA finds that it is in the
public interest to make this information
available as quickly as possible to those
petitioners affected by the orders of the
Court, as well as all others. The FAA has
determined, for good cause, that publication
in advance in the Federal Register should be
waived in this case, only, and to issue the
exemption herewith since, as noted below,
the FAA finds that this petitioner meets the
criteria set forth herein.

General Discussion

In reviewing this petition and all other
petitions, the FAA has determined that two
class of petitions may warrant an exemption
from § 91.303. First will be those petitioners
who satisfy all five of the criteria set out by
the congress in the Conference Report on the
Aviation Safety and Noise Abatement Act
(ASNA) (H.R. Rep. No. 715, 86th Cong., 151
Sess. 23, reprinted in 1980 U.S. Code Cong. &
Ad. News 115, 124). Second, those petitioners
who have been designated in U.S.
Department of Transportation (DOT) orders
to serve routes determined to be essential
service may be eligible for an exemption from
the noise rule for service on those routes
without regard to whether they otherwise
satisfy the five criteia set out by Congress.

L. Congressional Criteria

As stated previously, the ASNA Conferees
indicated that the FAA in reviewing peitions
for exemption from the noise rule should give
consideration o hardship situations. The
Conferees described a hardship situation as
being comprised of the following five
necessary components all of which must
apply in each case:

—Smaller carrier

—Making a good faith compliance effort
—Needed technology delayed or unavailable
—Could suffer financial havoe

—Performs valuable airline service.

The following is a disucssion of the FAA's
definition of interpretation of these criteria,

A. The term “smaller carrier” means a
carrier which, on January 1, 1985, operated 9
or fewer transport calegory turbojet aircraft.
A “smaller carrier” may also be one which on
that date had less than 1500 employees.

These definitions of “smaller carrier” are
based upon the FAA’s a small entity for
purpose of implementing the Regulatory

Flexibility Act of 1980 (FAA Order 2100.14,
dated, July 15, 1983) and the Small Business
Administration definition of “small business
concern” contained in 15 U.S.C 632 and in the
Small Business Size Regulations promulgated
by the Administration on Pebruary 9, 1984 (44
FR 5024). Although the FAA and SBA
standards were established for purposes
other then the aircraft noise rule, they can be
used as reliable guidance utilizing available
data on industry size.

B. The term “good faith compliance effort”
requires that the petitioner have a firm
contract entered into no later than March 29,
1985 (the date of the U.S, Court of Appeals
decision in the Airmark case), for either hush
kits or replacement complying aircraft
supported by a non-refundable deposit of at
least $75,000 for each affected aircraft, and
that the delivery date is the earliest possible
date. Exemptions will be limited to aircraft
which are the subject of a hush kit or
replacement contract. Further, a petitioner
may not obtain an exemption for more
aircraft than the number of non-compliant
aircraft operated by it in the comparable
period in 1984, since the purpose of ASNA is
to mitigate the noise impact of such aircraf!
In addition, if the pertinent contract is for a
hush kit, the contract must be with a supplier
which had applied for a supplemental type
certificate (STC) for the hush kits before
January 1, 1985, and is continuing active
efforts to obtain the STC. This requirement Is
necessary to ensure there be a serious
likelihood that the non-noise compliant
aircraft can be brought into compliance in «
reasonable time-frame. Given the general
experience of the FAA with the supplemental
type certification process and its specific
experience with certification of hush kits, any
applicants who did not even apply for an
STC prior to January 1, 1885, are faced with
development efforts requiring o substantial
amount of time prior to certification. The
clear Congressional intent of ASNA was to
place a policy premium on the expeditious
delivery of improved noise technology to the
market. Allowing later filed STC's to qualify
for this criterion would contradict that
legisiative policy. Thus, to faithfully carry oul
the Congressional intent, contracts with
suppliers who do not fulfill this requirement
will not be considered by the FAA as
constituting “good faith" compliance efforts
for purposes of satisfying this criterion.

C. The FAA has determined that the
criterion “needed technology is delayed or
unavailable"” is essentially met by all
petitioners. Those petitioners having aircraft
for which the technology to manufacture hush
kits was developed in 1973, meet this
criterion because the commercial availability
of the hush kits has been delayed until
recently. Those petitioners that have aircrall
for which there are no hush kits currently
under development also meet this criterioo.

D. In determining whether a petitioner,
absent an exemption, could suffer “financial
havoc,” the FAA will:

1. Presume that, if 20% or more of the
petitioner’s total operations during the same
period in 1984 for which it is seeking an
exemption in 1985 would be prohibited, then
financial havoc would occur,
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2 If however, a petitioner cannot show that
pwould lose 20% or more of its total
operations, but still believes it will suffer
fnancial havoce if it does nol receive an
exemption. the FAA will apply the following
iest to the data submitted by the petitioner:

Using publicly available data for 1084,
delete revenue produced by non-compliant
US. operations which would have been
harred by the noise rule and which would not
be permitted by any other exemption held by
the petitioner, from the operator’s financial
database, along with an equal percentage of
variable costs, If the resulting figure results in
3 oot loss of greater than 10% of the
perator's assets, the FAA will presume that
financinl bavoc exists in that case.

Given the Tuct that there are significant
crrier-by-carrier variations in economic
make-up, (.. amount of accured reserves,
rating margins, etc.). a single, overall test
for financial havoc is inadequate. Rather, the
FAA will first apply a presumptive standard
(20% of operations) which would reasonably
be viewed as resulting in financial havoc if
me! by a petitioner. However, if an individual
aarrier fails to meet this presumptive
sandard, but still believes that its individual
situation will result in financial havoe, the
carrier may submit particularized information
concerning it own profit and loss (10% of
ussels)

Both the financial havoe tests use
historical, publicly available data because
such data are sufficiently objective for the
FAA 10 evaluate. Any projections of 1965
operations or financial results would be so
wbjective that the agency could not
udequately determine their validity.

E In the context of determining eligibility
for an exemption from Section 81.303, the
criterion “valeable airline service” is met by
ill petitioners who operated aircraft in
charter or scheduled air transportation before
January 1, 1985, This date has been used
because Congress obviously intended that
the service must have been provided prior to
the effective date of the prohibition to be
deemed “valuable™ within the context of the

enleria,
Il Essential Air Service (EAS)

Notwithstanding the five criteria explained
thove, the FAA has determined that carriers
which have been designated in DOT orders
‘o perform service on routes which have been
designated as EAS routes pursuant to section
119 of the Federal Aviation Act of 1058, as
mended, (49 U,S.C, 1389) warrant special
wasideration in that maintenance of air
service on such routes is, by statute, deemed
‘0 be in the public interest. The Congress, in
Is passage of the Airline Deregulation Act,
cnsidered essential air service to be a
aitical element of the maintenance of air
tervice to small'and isolated communities,
Despite the primary thrust of the Act to
Tslore competitive incentives to civil
#iation, Congress recognized the importance
of ensuring that small communities would be
fiven access to the air transportation system,
nd directed the Board (and how DOT)
Yrough section 419 to further:
© ' * the congressional policy to encourage
ind foster the continuation of safe and
"liable scheduled air transportation for

small communities and isolated areas.” S.
REP. No. 85-631, 95th Cong., 2nd Sess., 89
(1078).

The FAA also finds that the public interest
requries that the objectives of the ASNA and
the aircraft noise abatement program
established by the FAA, including the aircraft
noise operating rule contained in FAR
§ 91.303, must also be met insofar as possible
consistent with continuation of essential air
service. Therefore, the FAA will consider that
an exemption from § 91,303 for a designated
essential air service route is in the public
interest (f the petitioner shows that it:

—Is operating noncomplying aircraft on a
route for which it has been found by a DOT
order o be providing essential air service,
and

—Has a firm contract with a hush kit
manufacturer which, before January 1, 1985
applied for an STC; is continuing active
efforts to obtain the STC: and such contract
is supported by a non-refundable deposit of
atleast $75,000, for the installation of hush
kits on each of its aircrafl at the earliest
available date, and

—Acquired the aircraft for which it seeks an
exemption prior to January 1, 1965,

1L Failure of Hiush Kit Manufacturers to
Obtain STC

Some hush kit suppliers which applied for
STC's prior to Junuary 1, 1985 may be unable,
for various reasons, to obtain the STC that is
required before their hush kit can be used on
aircraft engaged in air commerce. To this end,
included among the conditions and
limitations contained in each exemption will
be a provision which permits exemption
holders to obtain substitute contracts if their
hush kit suppliers are unable to obtain an
STC.

Therefore, the FAA will, without affecting
the validity of the exemption, allow
exemplions which are based on hush kit
contracts that meet the good faith compliance
criterion, to oblain substitute contracts if the
initial hush kit supplier fails to obtain an STC
by September 30, 1985. Those substitute
contracts mus! be with suppliers which have
obtained STCs by September 30, 16885, be
supported by a non-refundable deposit of at
least $75,000, and be for the earliest possible
delivery date. If the hush kits from the
substitute supplier cannot be installed until
after December 31, 1965, these exemption
holders will be able to continue operations
under their exemptions until the earliest
available installation date after December 31,
1685, September 30, 1985, has been selected
as the date by which the supplier must have
received its STC because that date represents
the latest date by which a hush kit purchaser
may reasonably expect to obtain delivery
positions for its aircraft by December 31,
1985. In addition, based on the information
the FAA now has concerning the status of
hush kit suppliers which applied for STC's
before January 1, 1895, September 30, 1985, is
the latest date in calendar year 1985 that a
hush kit supplier can expect to have obtained
its STC and still have a reasonable
expectation of being able to install
production hush kits within that year,

IV. General Exemption Provisions

All exemptions granted by the FAA will
include, but not be limited to, the following
conditions and limitations:

—Operations allowed under the exemption
will be the same number as in the
comparable period in 1984." or in the case
of essential air service, the same number of
operations for the essential route which
was authorized in a previous grant of
exemption or, in cases of further DOT
orders designating EAS routes, the number
of operations needed to meet the EAS
requirements,

—All operations except those to Miami
International Airport {MIA) and Bangor
International Airport (BIA) will be limited
to the hours between 0700 and 2200 local
time at all airports. The exception for MIA
and BIA is based on the Congressions]
intent evinced in Pub. L. 98-473.

—The FAA will not grant an exemption
beyond December 31, 1985, except where
the exemption holder has a firm hush kit
delivery position after tha! date, and the
hush kit supplier has obtained its STC by
September 30, 1985.*

—Certain reporting requirements will be
required by the FAA to monitor the
compliance with the terms of the
exemption.

Application of Criteria

Smaller carrier. The FAA finds that the
petitioner meets this criterion because, on
January 1, 1985 it operated nine or fewer
transport category turbojet aircraft.

Good faith compliance. The FAA finds that
petitioner meets this criterion because it has
a firm contract, entered into on or before

' Carriers that engoged in exempted international
flights may. in addition, conduct the same number
of non-revenue operations for the purpose of
refueling that they did last year, at the same
locations. This is analogous to the operation of
section 124 of Pub. L. 88-473 (the Hawkins-Chiles
amendment), pursuant to which exempt carriers en
route to Miami are allowed the same number of
refueling stops nt Bengor that they had in the
previous year.

*Section 124 of Puby, L. 86473 required the
Secretary to grant exemptions from the noise rule to

certain petitioners for operations to Miami or

Bangor International Airports. As mandated by that
law, the FAA issued 25 exemptions from § 91.303 of
the Federal Aviation Regulations. Section 124(e)
specifically provided that those exemptions shall
expire no later than December 31, 1985, “except
that, if the Secretary determines thut equipment to
Insure compliance with the provisions of Pub. L. 96~
193 which has been certified by the Department for
that purpose will not be available to the holder of
the exemption by thal date, the Secretary may

extend sech exemption for such period as the
Secretary dotermines is necessary 1o insure
compliance with such provisions.”

Accordingly. in evalunting whether a particular

exemption granted under authority of Pub. L. 95-473

should be extended beyond December 31, 1985, the
FAA will consider whether the exemption holder
his a firm hush kit delivery position after that date
and whether the hush kit supplier has oblained the
necessary certification from the FAA. This
provision assures that operators acquire hush kits
for their noncomplying aircraft at the earliost
possible time and that hush kit suppliers diligently
work toward soquiring the STC.
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March 29, 1885, for hush kits for the aiceraft
for which this exemption will be granted. The
contract is supported by a non-refundable
deposit of at least $75,000. The hush kit
supplier applied lo the FAA for a
supplemental type certificate [STC) for that
product before January 1. 1965,

Needed technology is delayed or
unavailable, The FAA finds that petitioner
meets this criterion becanse no hush kits for
petitioner’s aircraft are commercially
available, ;

Financial havoc. The FAA finds that
petitioner meets this criterion because more
than twenty percent of petitioner’s total
operations during the same period in 1984 for
which it seeks this exemption would be
prohibited by the noise rule absent xn
exemption.

Valuable airline service. The FAA that
petitionar meets this criterion in that it
. Operated aircrafl in charter or scheduled air
transportation before January 1, 1985, and
continues to do so.

In view of the foregoing matters, the FAA
concludes that the petitioner has
demonstrated that the public interest requires
it be granted an exemption from section
91,303, Therefore, under the autharity of
sections 313(a), 601(c) and 611(b) of the
Federal Aviation Act of 1958, as amended,
which has been delegated to me by the
Administrator (14 CFR 11.53), the petition of
Lineas Aereas del Caribe, S.A., for exemption
from § 91.308 of the Federal Aviation
Regulations is hereby granted, subject to the
following conditions and limitations:

Conditions and Limitations

1. This exemption shall apply only to the
DC-8-54F aircraft having the following
registration and serial number: HK-2632,
457648,

2. A copy of this Grant of Exemption shall
be carried on board the above aircraft at sl
times,

3. This exemption is valid only for the
operation of the above aircrall within the
United States during the period between the
date of this exemption and December 31,
19835, the date by which petitioner states that
hush kits will have bean Installed on its
aircrafl.

4. This exemption is valid only for the
number of operations within the U.S. that
petitioner performed between April 1 and
December 31, 1984.

5. With respect to the aircraft identified in
paragraph 1, above, this exemption is valid

days after such failure occurs. I, during the
sixly day period, petitioner obtains and
submits to FAA a firm substitute contract,
supported by a non-refundable deposit of at
least $75,000, for installation of hush kits by a
hush kit supplier which has obtained its STC
by September 30, 1985, then the exemption
granted herein shall remain in effect until
installation of those hush kits on petitioner's
aircraft. In all other cases, this exemption
terminates on December 31, 1985,

6. This exemption is valid only while
petitioner retains line position number 18 for
the hush kits manufactured by SAL

7. This exemption is valid only as long ns
petitioner remains the oparator of the aircraft
described in paragraph 1, above, and shall
terminate immediately if petitioner sells, or
otherwise disposes of said aircruft while this
exemption is in effect.

8. During the period this exemption remains
in effect, petitioner shail submit the following
reports by an authorized official of the
petitioner certifying that they are true and
complete (under penalty of 18 US.C, 1001): 1)
Not later than May 10, 1985, a report which
contains at least the following information:
the frequency of operations conducted by the
petitioner using noncomplying aircraft at the
airports used by petitioner for noncomplying
aircraft during each of the twelve months
preceding the date of issuance of this
exemption; and (2) not later than the tenth
day of each month commencing in May, 1985,
reports containing at least the following
information: (a) The frequency of operations
conducted by the petitioner at each airport
used by the petitioner for noncomplying
aircraft during the preceding calendar month;
{b) the registration and serial numbers and
the number of operations of each
noncomplying aircraft used at the airports
reported under (a]. above, during such month;
{c) the status of petitioner's contract with its
hush kit supplier, including particularly
whether any change has occurred since the
last monthly report in the expacted date of
installation of the hush kits and, if so, exact
details of such change.

8. Excepl at Miami and Bangor
International Airports, this exemption is valid
only for landings or takeoffs of the above
aircraft between the hours of 0700 and 2200
local time.

Except as provided above, this exemption
expires on December 31, 1985, the scheduled

[Summary Notice No, PE-85-8]

Petition for Exemption; Summary of

Petitions Received; Dispositions of
Petitions Issued

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of petitions for
exemption received and of dispositions
of prior petitions.

SUMMARY: Pursuant to FAA's
rulemaking provisions governing the
application, processing, and disposition
of petitions for exemption (14 CFR Part
11), this notice contains a summary of
certain petitions seeking relief from
specified requirements of the Federal
Aviation Regulations (14 CFR Ch. 1),
dispositions of gerlain pelitions
previously received and corrections. The
purpose of this notice is to improve the
public’s awareness of, and participation
in, this aspect of FAA's regulatory
activities, Neither publication of this
notice nor the inclusion or omission of
information in the summary is intended
to affect the legal status of any petition
or its final dispostition.
DATE: Comments on petitions received
must identify the petition docket number
involved and must be received on or
before: May 28, 1985.
ADDRESS: Send comments on any
petition in triplicate to: Federal Avistion
Administration, Office of the Chief
Counsel, Attn: Rules Docket (AGC-204),
Petition Docket No. . 800
Independence Avenue, SW.,
Washington, D.C. 20591.
FOR FURTHER INFORMATION CONTACT:
The petition, any comments received
and a copy of any final dispesition are
filed in the assigned regulatory docket
and are availabie for examination in the
Rules Docket {AGC-204), Room 9186,
FAA Headquarters Building (FOB 10A),
800 Independence Avenue, SW.,
Washington, D.C. 20591; telephone (202)
426-3044.

This notice is published pursuant to
paragraphs [c), (e}, and (g) of § 11.27 of

only while the “SAl DC-8 Hush Kit date for delivery of the hush kits. Part 11 of the Federal Aviation
Modil‘l:ntinn Contract” dated | 16, . Issued at Washington, D.C., on April 26, Regulations (14 CFR Part 11).
1985, between Snow Aviation International 1985,
Ine. {SAI) and petitioner remains in effect, John E. Wesler, lasved in Washingion. D.C., o Apeil 30,
uxcept that, should SAI fail to receive FAA Director of Envi 2 ondd . 1905
certification for ita hush kifs by September 30, *///6<0F iy oS Energy. John H. Cassady,
1985, the exemption for the identified aircraft  [FR Doc. 8510896 Filed 5-3-85; 8:45 am) Assistant Chief Counsel, Regulations and
shall remain in effect for a period of sixty BILLING CODE 4910-13-M Enforcement Division.
PETITIONS FOR EXEMPTION
G~ Pottoner Regulatons atecied Description of refisf sought >
23056-1 | Wor Axtnes. e e HMCFR 91300 | TO low potiSonar 10 Opesale 81 Jeast two Stage 1 B00ING-707-3318 akcralt untl hush his
natatiod.
230821 | Teadewindy Arways L3 MCFRS1I03 . 170 allow petsoner 10 operste Stagn 1 Booing 707 arcraft in scheduled 8nd charter cargo servco B
o Untod States unth hush kits sre nstaliod
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PETITIONS FOR EXEMPTION—Continued

Dechot !

Regutations affected

Doscrption of reel sought

20781 | Armark Corp

14 CFR 91.303

To allow petihoner 10 operate one Stage 1 Boeing-138 untl hush kits are instalied
!

[FR Doc. 85-10899 Filed 5-3-85; 8:45 am|
SLUNG CODE 4910-13-M

UNITED STATES INFORMATION
AGENCY

Culturally Significant Objects Imported
for Exhibition; Determination

Notice is hereby given of the following
determination: Pursuant to the authority
vested in me by the act of October 19,
1965 (79 Stat. 985, 22 U.S.C. 2459),
Executive Order 12047 of March 27, 1978
{43 FR 13359, March 29, 1978), and
Delegation of Authority of December 17,
1982 (47 FR 57600, December 27, 1982), 1
hereby determine that the objects to be
included in the exhibit, “Gericault
Drawings” (including in the list *filed as
a part of this determination) imported
from abroad for the temperary
exhibition without profit within the
United States are of cultural
significance. These objects are imported
pursuant to loan agreements between

"An temized list of objects include in the exhibit
s filed as part of the original document,

the International Exhibitions Foundation
and various foreign lenders. I also
determine that the temporary exhibition
or display of the listed exhibit objects at
the Pierpont Morgan Library, New York,
New York, beginning on or about June 7,
1985, to on or about July 31, 1985; the
San Diego Museum of Art, San Diego,
California, beginning on or about August
31, 1985, to on or about October 20, 1985;
and the Museum of Fine Arts, Houston,
Texas, beginning on or about November
9, 1985, to on or about January 5, 1986, is
in the national interest.

Public notice of this determination is
ordered to be published in the Federal
Register.

Dated: April 30, 1885,

Thomas E. Harvey,

CGeneral Counse!l and Congressional Liaison.
[FR Doc. 85<10873 Filed 5-3-85; 8:45 am|
BILLING CODE 8§230-01-M

OMB Circular A-76 Study of
Acquisition of Books, Periodicals and
Other Library Materials

The United States Information Agency
announces its inténtion to perform a

cost comparison study of its Program
Support Division, Office of Cultural
Centers and Resources. This office
coordinates with suppliers for
acquisition of books, periodicals,
recordings and a variety of supplies,
equipment and materials in response lo
requests from USIA officers overseas.
and in Washington in support of U.S.
cultural education programs overseas.

This activity has not been previously
scheduled for an A-76 study.

Milestone charts for the in-house and
cost comparison studies are being
developed and will be published in the
Federal Register within the next 90 days.

For further information contact
Carolyn S. Hillier, Planning and
Development Staff, Office of
Administration and Technology, on (202)
485-2449.

Dated: May 1, 1885,
Charles N. Canestro,
Federal Register Liaison,
[FR Doc. 8510932 Filed 5-3-85: 8:45 am|
BILLING CODE 83230-01-M
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Sunshine Act Meetings

This section of the FEDERAL REGISTER
contains nolices ol meatings pubkshed
under the “Government in the Sunshine
Act” (Pub. L 94-409) 5 US.C. 552be)3).

- — - —

CONTENTS

Htem
Federal Maritime Commission............... 1
Tennessea Valley Authority .................. 2
1 -

FEDERAL MARITIME COMMISSION
TIME AND DATE: 9:00 a.m.—May 8, 1985,

PLACE: Hearing Room One—1100 L
Street, NW., Washington, D.C, 20573,

STATUS: Paris of the meeting open to the
public. The rest of the meeting closed to
the public.

MATTERS TO BE CONSIDERED:

Portions Open to the Public

1, Special Docket No. 1206—Application of
Sea-Land Service, Inc. for the benefit of Page
& Jones. Inc. as Agent for Sony Magnetic
Products, Inc., and Special Docket No, 1238—
Application of Pacific Westhound Conference
and Sea-Land Service, Inc. for the benefit of
Tone Forwarding as Agent for the Mearl
Corporation—Consideration of the Records.

Partions cloged to the public

1. Agreement No, 207-0101737: Italia/
Transatlantica Joint Service Agreement.

2. Petition of Concorde/Nopal Line for
Issuance of Regulations to Adjust and Meet
Conditions Unfavorable To Shipping in the
Foreign Trade of the United States—
Consideration of the Record.

3. Docket No. 84-33: Section 19 Inquiry—
United States/Argentina and United States/
Brazil Trades—Consideration of Motion For
Suspension of Investigation, and Replies
therelo.

4. Agreement No, 202-010689: Actions of
the Transpacific Westbound Rate Agreement.
CONTACT PERSON FOR MORE
INFORMATION: Bruce A. Dombrowski,
Acting Secrelary, (202) 523-5725.

Bruce A. Dombrowski,

Acting Secretary.

[FR Doc. 85-10957 Filed 5-1-85; 4:26 pm)
BILLING CODE §730-01-M

2

TENNESSEE VALLEY AUTHORITY
Meeting No. 1349

TIME AND DATE: 10:15 a.m. (edt),
Wednesday, May 8, 1985.

PLACE: Sullivan Central High School,
Little Theater, Route 4, Blountyille,
Tennessee.

STATUS: Open.

Agenda

Approval of minutes of meeting held on
April 23, 1985.

Discussion ltems

1. Update on lake levels in Upper Holslon
Watershed.

Action Items
C—Power [tems
C1. Agreement between the Institute of

International Education and TVA whereby
TVA will conduct an 8-week energy

Federal Register
Vol. 50, No. 87

Monday, May 6, 1985

conservation training program for a
maximum of 30 program participants from
underdeveloped countries.

*C2. Cooperative Agreement No. TV-
66579A with the Atmoapheric Fluidized Bed
Development Corporation for the 180-MW
atmospheric fluidized bed combustion
demonstration plant project.

*C3. Amendment to Cooperative
Agreement No. TV-85607A with Duke Power
Company for procurement services for the
atmospheric fluidized bed combustion
demonstration plant project.

(*Items approved by individual Board
members. This will give formal ratification 10
the Board’s action.)

F—Unclassified

F1. Memorandum of Understanding No.
TV-686689A between Corps of
Nashville District, U.S. Department of the
Army snd TVA covering arrangements for
cooperative exchange of engineering and
other expertise,

FZ Revised policy code relating to
employee development.
CONTACT PERSON FOR MORE
INFORMATION: Craven H. Crowell, Jr.,
Director of Information, or a member of
his staff can respond to requests for
information about this meeting. Call
(615) 632-8000, Knoxville, Tennessee.
Information is also available at TVA's
Washington Office (202) 245-0101.

Dated: May 1. 1985,
W.F. Willis,
General Manager.
{FR Doc. 85-11006 Filed 5-2-85; 12:03 p.m.)
BILLING CODE 8120-01-M
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Shoulder Harness in Normal, Utility, and
Acrobatic Category Airplanes; Proposed
Rule
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DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Parts 23 and 91

{Docket No. 23815; Notice No. 85-11)

Shouider Harnesses in Normal, Utility,
and Acrobatic Category Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This notice proposes to
amend Parts 23 and 91 of the Federal
Aviation Regulations (FAR) to require
the installation of shoulder harnesses al
all seats of normal, utility, and acrobatic
category airplanes with a passenger
seating configuration, excluding pilot
seats, of nine or less, manufactured one
year after the effective date of the
proposed amendment and to require the
pilot-in-command to brief passengers on
how to fasten and unfasten their
shoulder harness for takeoff and
landings if shoulder harnesses are
installed. This proposal responds to the
conclusions of an FAA Crashworthiness
Study Report, a Petition for Rulemaking
from the General Aviation
Manufacturers Association (GAMA),
and Safety Recommendations from the
National Transportation Safety Board
(NTSB), This proposal will enhance the
crashworthiness of small airplanes
manufactured one year after the
effective date of the proposed
amendment.

DATE: Comments must be received on or
before June 20, 1985.

ADDRESS: Comments on this notice may
be mailed in duplicate to: Federal
Aviation Administration, Office of the
Chief Counsel, Attn.: Rules Docket
(AGC-204), Docket No. 23815, 800
Independence Avenue, SW., .
Washington, D.C. 20591, or delivered in
duplicate to: Room 916, 800
Independence Avenue, SW,,
Washington, D.C. 20591. Comments
delivered must-be marked Docket No.
23815. Comments may be inspected in
Room 916 between 8:30 a.m. and 5:00
p.m. on weekdays, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT:

|. Robert Ball, Regulations and Policy
Office (ACE~110), Aircraft Certification
Division, Central Region, Federal
Aviation Administration, 601 East 12th
Street. Kansas City, Missouri 64106;
telephone (816) 374-5688.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited 1o
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the regulatory docket or
notice number and be submitted in
duplicate to the address above. All
communications received on or bhefore
the closing date for comments will be
considered by the Administrator before
taking further rulemaking action.
Cammenters wishing the FAA to
acknowledge receipt of comments in
response to this notice must include a
preaddressed, stamped postecard on
which the following statemen! is made:
“Comments to Docket No. 23615", The
postcard will be date stamped and
returned to the commenter, All
comments received will be available,
both before and after the closing date
for comments, in the Rules Docket for
examination by interested persons. A
report summarizing each substantive
public contact with FAA personnel
concerned with this rulemaking will be
filed in the docket.

Availability of NPRM

Any person may obtain a copy of this
NPRM by submitting a request (o the
Federal Aviation Administration, Office
of Public Affairs, Attn.; Public
Information Center (APA-430), 800
Independence Avenue, SW.,
Washington, D.C. 20591, ar by calling
(202) 426-8058. Communications must
identify the notice number of this
NPRM. Persons interested in being
placed on the mailing list for future
NPRMs should also request a copy of
Advisory Circular No. 11-2A, Notice of
Proposed Rulemaking Distribution
System, which describes the application
procedure,

Background

Amendment 23-7 to Part 23 of the
FAR. adopted on August 1, 1969,
upgraded many airworthiness standards
for small airplants. Section 23.785 was
amended to require that, in addition o
the safety belt, each occupant must be
protected from head injury by one of the
following: (1) A shoulder harness to
prevent the head from contacting any
injuricus objects; (2) elimination of any
injurious object within the striking
radius of the head: or (3) an energy
absorbing rest that would support the
arms, shoulder, head, and spine,

On January 31, 1973, the FAA issued
Natice No, 73-1 (38 FR 2985) proposing
to amend Parts 23 and 91 of the FAR to
require: (1) Shoulder harnesses for all
occupants of newly certificated

airplanes; [2) shoulder harnesses for o)l
occupants of airplanes manufactured
one vear after the effective date of the
amendment, regardless of the type
certification basis of the airplane: and
(3) shoulder harmesses for all airplanes
in service with attachment structural
provisions within one year afler the
effective date of the amendment.

In support of fina! action on Notice
No. 73~1, the FAA obtained the
following information: (1)
Approximately 80,000 to 90,000 of the
130,000 U.S. registered small airplanes in
service would be required lo add
shoulder harnessés on the basis of
existence of structural provisions: (2) (he
cost per seat for the installation of a
shoulder harness would vary from $20 1
§200 for most airplanes and installations
made at the factory were muinly in the
$20 to $40 per seal range: and (3) two
percent of the current airplanes were
equipped with shoulder harnesses, 50
percent of these shoulder harnesses
were used on a regular basis, and the
increased availability of shoulder
harnesses would contribute significantly
to occupant protection in an airpldne
accident,

As the final action on Notice 73-1, the
FAA issued Amendment 23-19 1o Par 23
and Amendnent 81-139 to Part 91 on
June 9, 1977. Amendment 23-19 requirces
the installation of shoulder harnesses
for the front seats of all small airplanes
for which an application for a type
certificate is received after July 18, 1978
and Amendment 91-139 requires the
installation of shoulder hurnesses for
the front seats of small airplanes
manufactured after July 18, 1978, The
rationale for the final action is discusse!
in the preamble 1o these amendments

Also, § 23.785(j) was amended to
require, in part, the cabin area
surrounding each seat within striking
distance of the occupant’s head or torso
be free of potentially injurious objects
and if energy absorbing designs are used
to meet this requirement, they must
protec! the occupant from serious injury
when the occupant experiences the
ultimateinertia forces set forth in
§ 23.561{b)(2).

As a result of the final action on
Notice No. 73-1, the NTSB, on Decem!
8, 1977, issued Safety Recommendations
A-77-70 and A-77-71. Safety
Recommendations A-77-70 and A-77-71
reiterated the NTSB's concern on what
was considered lo be the inadequacies
of the new rule since the new
requirements applied only to the front
seats of new airplanes. On December 17
1980, the Safety Board Completed o
review of the FAA's action for
accomplishing the safety improvement:
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wught by Safety Recommendations A-
17-70 and A-77-71. Safety
Recommendation A-77-70 states:

Amend 14 CFR 23.785 to require the
nstallation of approved shoulder hamesses
it all seat locations as ootlined in NPRM 73~
1. [Recommendation Status; Open,
Unuceeptable Action.)

Safety Recommendation A-77-71
slates:

Amend 14 CFR 81.35 and .39 to require |
installation of approved shoulder harnesses
on all general aviation aircraflt manufactured
before July 18, 1978, after a reasonable lead
1, and at all seat locations as outlined in
NP'RM [Notice of Proposed Rulemaking] 73-1.

Since this recommendation had been
cJassified as “open, unacceptable
sclion” for three years. the Safety Board
developed recommendations to specify
s certain date by which the FAA should
wcomplish the safety objectives of
Safely Recommendation A-77-71 and
included them as new
recommendations,

On December 31, 1980, the NTSB
forwarded to the FAA Administrator
their Safely Recommendations A-80-125
through 127 which address the subject
of installation of shoulder harmesses and
are as follows:

Safety Recommendation A-80-125;

Require that those general avaiation
drcrafll mamufactured to include attachment
points for shoulder harnesses at occupant
seats be fitted with shoulder hamesses no
Liter than December 31, 1985, und, in the
mierim, require this modification as a
requisite for change in FAA registration.
(Class IT, Priority Action) [A-80-125).

Safety Recommendation A-80-126:

Develop, in coordination with airframe
manufacturers, detailed approved installation
nstructions for installing shoulder hamesses
o cach seat location in current models and
lypes of general aviation aircrafl in which
shoulder hamess attachment points were not
provided as stundard equipment. Publish and
provide these instructions to owners of these
ircraft by December 31, 1982, (Class 1L
4 unily Action) (A~-80-128),

Safety Recommendation A-80-127:

Require that those general aviation aircraft
lur which FAA-approved harness installation
mnstructions have been developed be fitted
with shoolder humesses at each seat logation
ro lnter thun December 31, 1985, and, in the
iterim, require this modification as a
resjuisite for change in the FAA registration.
(Class 11, Priority Action) {A-80-127).

[n reply to these safety ’
recommendations, the FAA informed the
NTSB that the feasibility of requiring the
nstallation of approved shoulder
harnesses at all seat locations was
being considered under an existing
fegulatory project and that the economic
‘mpact of the various options was being
tarefully assessed.

In support of the regulatory project,
the FAA's Civil Aeromedical Institute
(CAMI) completed a report entitled
"Crashworthiness Studies: Cabin, Seat,
Restraint, and Injury Findings in
Selected General Aviation Accidents,”
Report No. FAA-AM-82-7. Numerous
accidents were reviewed for features of
crashworthiness and, in particular, for
the injuries to the occupants in relation
to the apparent severity of the impact
and the adequacy of the function of the
cabin and oseupant restraint systems.
Forty-seven [47) of a greater number of
accidents were deemed worthy of more
extensive review, in that there appeared
to be meaningful information in the
accident reports or the CAMI
investigators were sufficiently familiar
with the particulars of the accidents to
provide details. In 23 of the 47 accidents
investigated, there were occupants in
passenger seats in addition to the pilot
and copilot positions. There were 16
accidents in which the most severe
injury in the pilot and copilot positions
was “serious,” yet, in 3 of these
accidents, there was at least 1 fatality in
the first row of passenger seats. In this
context, first row of passenger seats are
those immediately behind the pilot and
copilot positions. In addition, there were
four accidents in which injury to the
occupants of the pilot and copilot
positions were minor or none and the
occupants of the first row of passenger
seats received “serious” injuries. In two
accidents, the most severe injuries were
received by occupants of the second
row of passenger seats. In concluding
the review, an estimate of the value of
upper torso restraint was made by the
investigators. In the 47 accidents
selected for further review, there were
136 persons involved. Eighty-seven (87)
of these 136 were occupying a pilol or
copilot seat, and it was estimated that
42 of the 49 passengers involved would
have been helped had an upper torso
restraint been available and used. From
this study, it is clear that upper torso
restraint does enhance the
crashworthiness of an airplane and,
thus, reduces the possibility of serious
or fatal injuries to occupants of seats
other than that of the pilot and copilot.
A copy of this report is in the docket
and is also available to the public
through the National Technical
Information Service, Springfield,
Vir;ﬁnia 22161.

The FAA is greatly concerned about
the number of injuries and fatalities in
small airplane accidents and the
General Aviation Manufaclurers
Association (GAMA) has also expressed
concern about the injury rates in general
aviation airplane accidents and is
actively pursuing programs to both

prevent accidents and reduce the risk of
injury in those accidents that do occur.
Many of these programs require the
continuing cooperative efforts by
industry, the National Aeronautics and
Space Administration (NASA), the
FAA's Civil Aeromedical Institute
(CAMI), and others, in order lo establish
new standards for seat and restraint
systems, On Oclober 14, 1983, CAMA
petitioned the FAA to amend §§ 23.785,
91.14, and 91.33 of the FAR to require the
installation and use of shoulder
harnesses at all crew and passenger
seats in all newly manufactured small
airplanes. Manufacturers represented by
that organization now provide shoulder
harnesses for all crew seats and
shoulder harnesses are available as on
option for passenger sealts, In addition,
GCAMA members will incorporate
structural provisions for the installation
of shoulder harnesses in their newly
manufactured small normal, utility, and
acrobatic calegory airplanes with a
passenger sealing configuration,
excluding pilot seats, or nine or less,
that are manufactured after December
31, 1984. ’

Economic Impact

Following a February 1, 1979 meeting
between the FAA Administrator and the
Chairman of the NTSB an the issues of
crashworthiness, the FAA
Administrator directed that the shoulder
harness requirements be reevaluated to
determine if the requirements should be
broadened to include all seats, extented
to cover older airplanes, or both.
Accordingly, in December 1981, the FAA

«completed a Benefit-Cost Analysis for

the installation of shoulder harnesses in
all general aviation airplanes. The
analysis included nine alternatives for
rulemaking action related to the
installation and use of shoulder
harnesses. The alternatives considered
are cited and discussed as follows:

1. Amend Part 23 to require shoulder
harnesses at all seats on newly
certificated airplanes (extension of the
current rule which requires shoulder
harnesses at the front seats only),

Although this alternative would not
affect existing airplane designs, it would
impose a future requirement for new
airplanes whether the shoulder harness
is used or not used.

2. Amend Part 23 to require structural
design provisions to accommodate the
installation of shoulder hamesses at all
rear seat locations on newly certificated
atrplanes.

This allernative would provide the
opportunity to install shoulder
hamesses, al the owner's oplion,
without the need for structural
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modification. This alternative would not
be applicable lo airplanes being
manufactured under the provisions of a
current type certificate.

3. Amend Part 91 to require & shoulder
harness at all seat locations on new
airplane models, that is, those new
airplane models manufactured under an
amended type certificate, within a
certain time period after the effective
date of the amendment. Time periods of
1, 3, and 5 years were considered for
this alternative.

This alternative is similar to
alternative 1, except that the scope is
broadened to include airplanes
manufactured under an amended type
certificate and a transition period is
provided.

4. Amend Part 91 to require structural
provisions to accommodate shoulder
harnesses at all seat locations on new
airplane designs.

5. Amend Part 91 to require shoulder
harnesess at all seat locations on newly
manufactured airplanes after a specified
date,

6. Amend Part 91 to require structural
provisions to accommodate the
installation of shoulder harnesses at all
seat locations on all small airplanes
within a specified time period.

7. Amend Part 91 to require the
installation of shoulder harnesses at all
seats on all small airplanes after a
specified time,

All airplanes which do not have
provisions for shoulder harnesses would
be required to be modified to meet the
crashworthiness standards of Part 23.

8. Amend Part 91 to require structural
provisions to accommodate the
installation of shoulder harnesses at all
seat locations on small airplanes prior
to the time of reregistration.

This would require sellers or buyers to
modify the airplane before registration
to the new owner.

9. Make no regulatory changes,

The study indicated a positive benefit
lo cost ratio for alternatives one, two,
and seven. Alternatives one and two
have been rejected because the present
proposal provides much greater benefits
in addition to those proposed in
alternatives one and two.

Because alternative seven is of such
complexity and cost and because some
of the data upon which the study was
based has changed, the FAA believes
that further study is required before that
alternative can be considered for
regulatory action, Some of the factors
which led to this conclusion are as
follows:

1. The overall cost was estimated to
be from $287 million to $328 million in
the 1981 study and more recent
information indicates even higher costs.

2. The cost of shoulder harness
installation can vary appreciably from
one airplane to another. For example,
owners of airplanes manufactured
without the attachment points for
shoulder harnesses or whose airplane
requires structural strengthening would
have to bear significantly greater
expense than those that only require the
installation of the shoulder harness
itsell.

3. Rather than retrofit all seats, it may
be more appropriate to retrofit only
those seats where il can be done at
reasonable cost or to only retrofit the
front seats gince these have much higher
occupancy than the rear seats and,
therefore, the benefit to cost ratio will
be significantly higher.

The FAA will study the practicality of
retrofitting the general aviation fleet and
requests information from the public
relating to this matter. However, the
FAA is concerned about the lack of
shoulder harnesses in older airplanes
and has taken a number of non-
regulatory measures to improve
occupant safely.

The FAA and a number of general
aviation organizations have active
educational programs under way
emphasizing the advantages of having,
and using, shoulder harnesses at all seat
positions. The FAA's Accident
Prevention Program emphasizes these
advantages at the seminars conducted
for the general aviation community.‘In
addition, FAA Advisory Circular (AC)
No. 43.13-2A, entitled, “Acceptable
Methods, Techniques, and Praclices—
Aircraft Alterations,” contains specific
guidance for the installation of shoulder
harnesses, This AC describes types of
occupant restraint systems, effective
restraint angles for the shoulder
harnesses, and attachment methods,
including precautions for an engineering
evaluation of installations which involve
cutting or drilling of critical fuselage
members or skin of pressurized
airplanes.

However, the FAA has concluded that
the information within this AC is not
receiving the widespread distribution
necessary to encourage voluntary
installation of shoulder harnesses. The
FAA is updating the shoulder harness
installation information in AC Number
43.13-2A and plans to issue a new
Advisory Circular (AC) for the general
aviation community, The new AC will
encourage the installation of shoulder
harnesses at all seat positions and will
be available to all small airplane
owners in addition to those individuals
concerned with airplane maintenance
and alterations for which AC 43.13-2A
was prepared. As a further effort to
encourage the installation and use of

shoulder harnesses, the FAA has
prepared a pamphlet entitled; " Your
Shoulder Harness—If You Got It—Use
It”, for pilots attending Accident
Prevention Seminars. This pamphlet,
FAA-P-8740-45, will be available at the
FAA's General Aviation District Offices
(GADOs) and Flight Standards Distric!
Offices (FSDOs) in late 1984.

In the spring of 1983, the FAA called
for the formation of a government/
industry committee tasked with
addressing several critical general
aviation safety problems, including
occupant pratection. Other problems to
be addressed included criteria for the
dynamic lesting of airplane seats/
occupant restraint systems and the
crashworthiness of airplane fuel
systems. This committee, known as the
General Aviation Safety Panel (GASP)
has had several meetings and technical
working sessions directly aimed at
resolving issues for improved
crashworthiness in general aviation
airplanes. In this regard, the Part 23
Airworthingss Review Conference held
October 22-26, 1984, discussed these
issues and the FAA plans to address
them in & forthcoming Notice of
Proposed Rulemaking to improve the
crashworthiness in general aviation
airplanes.

In preparing the benefit-to-cost
analysis for alternative number 5,
“Amend Part 91 to require the
installation of shoulder harnesses at all
seat locations on newly manufactured
airplanes after a specified date,” it was
assumed that the cost would include the
design, ingtallation of provisions for
shoulder harnesses, and the shoulder
harness. Further, the actual installation
cost of shoulder harnesses at each seat
is estimated at $150 to $250 per seal
because the attaching means for these
shoulder harnesses will be provided in
the affected airplanes. The FAA has
been informed by the sirplane
manufacturers, which are members of
the General Aviation Manufacturers
Association, that after December 31,
1984, their newly manufactured small
normal, utility. and acrobatic category
airplanes with a passenger seating
configuration, excluding pilot seats, of
nine or less. will have structural
provisions incorporated for the
voluntary installation of shoulder
harnesses by airplane owners and
operators,

These manufacturers, which produce
the majority of small girplanes, will be
providing structural provisions [or the
installation of shoulder harnesses at il
seal locations in these small airplanes,
therefore, a review of the benefit-to-cos!
to benefit analysis has shown that
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alternative number 5 will now have
positive benefits relative 1o the
estimated costs: and, therefore, the FAA
concludes that the objectives of
alternative 5 should be proposed at this
time. For those small airplane
manufacturers which are not members
of GAMA, the proposed date requiring
the installation of shoulder hurnesses al
all seat positions is considered a
reasonable length of time in which to
comply with the new requirements.

Discussion of Proposal

Because of the time frame between
the completion of the December 1981,
Benefit-Cost Analysis and the action
proposed by this Notice, the FAA
conducted another regulatory
evaluation, including regulatory
flexibility analysis. to verify the
estimated benefits to be derived by this
proposal. This latter regulatory
evaluation verified that the benefits-cost
of this proposal would be positive and
are not considered to be major under the
procedures and criteria prescribed by
Executive Order 12291; however, the
FAA does consider this proposal
significant under Department of
Iransportation Regulatory Policies and
Procedures (44 IR 11034; February 26,
1979). Copies of the December 1981,
Benefit-Cost Analysis, and the
regulatory evaluation for this action are
filed in the regulatory docket.

he Federal Aviation Administration
proposes a new § 23.2 of the FAR to
require, at the time of manufacture, the
installdtion of shoulder harnesses at all
seat positions in small normal, utility.
and acrobatic category airplanes with a
passenger seating configuration,
excluding pilot seats, of nine or less.
manufactured one year after the
eifective date of the proposed
imendment. This proposal would assure
that shoulder harnesses are available in
small normal, utility, and acrobatic
category girplanes manufactured one
vear after the effective date of the
proposed amendment, prior to théir use
in air commerce and, thereby, have an
enhanged level of crashworthiness.

section 23.785 of the FAR is proposed
o be amended to require shoulder
hurnesses designed 1o protect each
occupant from serious head injury from
contaet with any injurious object when
the seat occupan! experiences the
nertia forces presoribed in
£ 23.561(b)(2).

Part 91 of the FAR is proposed to be
amended to require the pilot-in-
command to brief passengers on how lo
fasten and unfasten the shoulder
harness and to nolify passengers to
fasten their shouider harness for
takeoffs and landings if a shoulder

harness is installed, and to require the
shoulder harness for each seat be
designed to protect the occupant from
serious injury when the occupant
experiences the ultimate inertia forces
specified in § 23.561(b}{2) on smali
normal, utility, and acrobatic category
airplanes manufactured one year after
the effective date of the proposed
amendment. In addition, the proposed
change to § 91.33(B)(13) makes the
requirement clear that shoulder
harnesses at the flight crew seats must
be designed to permit the flight
crewmember, when seated and with
safety belt and shoulder harmess
fastened, to perform all functions
necessary for flight operations, thereby
providing the flight crew the benefit of
shoulder harnesses in the event of an
accident.

Note—~This proposal will enhance the
crashworthiness of normal, utility, and
acrobatic category airplanes with a
passenger seating configuration of nine or

less, excluding pilot seats, at a minimum cost.

The cost of shoulder hamess installation has
been estimated and a positive benefit-to-cost
determined. This proposal, therefore,
provides passengers of small airplanes
manufactored one year after the effective
date of the proposed amendment, an
enhanced level of safety and reduction of
polential injury in the event of an accident.
Accordingly. the FAA has determined that:
(1) The amendment does not involve a major
rule under Executive Order 12291; (2) the
amendment is significant under DOT
Regulutory Policies and Procedures {44 FR
11034; February 26, 1979); and (3) it is
certified that under the criteria of the
Regulatory Flexibility Act that the
nmendment will not have a significant
ecconomic impact on a substantial number of
small entities. In addition. this proposal, if
adopted, would have little or no impact on
trade opportunities for U.S. firms doing
business averseas, or for foreign firms doing
busingss in the United States. A regulatory
evaluation has been prepared and has been
placed in the public docket.

List of Subjects
14 CFR Part 23

Aircraft, Aviation safety, Safety, Air
transportation, Tires.

14 CFR Part 41

Air carriers, Aviation safety, Sufety,
Aircrafl, Aircraft pilots. Air traffic
control, Liquor, Narcotics, Pilots,
Airspace, Air transportation, Cargo,
Smoking, Airports, Airworthiness
direclives and standards.

The Proposed Amendments

Accordingly, the FAA proposes lo
amend Parls 23 and 91 of the Fedoral
Aviation Regulations (14 CFR Parts 23
and 91) as follows:

PART 23—AIRWORTHINESS
STANDARDS: NORMAL, UTILITY, AND
ACROBATIC CATEGORY AIRPLANES

1. By adding a new § 23.2 to read as
follows:

§23.2 Special retroactive requirements.

Notwithstanding §§ 21.17 and 21.101
of this chapter and irrespective of the
type certification basis, each normal,
utility, and acrobatic category airplane
having a passenger seating
configuration, excluding pilol seats, of
nine or less, manufactured one year
after the effective date of the proposed
amendment, or such foreign
manufactured airplane for entry into the
U.S., must meet the requirements of
§ 23.785(g) in effect after the effective
date of the proposed amendment. For
the purpose of this paragraph. the date
of manufacture is:

{a) The date the inspection acceptance
records, or equivalent, reflect that the
airplane is complete and meets the FAA
Approved Type Design Data; or

(b) In the case of a foreign
manufactured airplane, the date the
foreign civil airworthiness authority
certifies the airplane is complete and
issues an original standard certificate of
airworthiness, or the equivalent in that
country.

2. By amending § 23.785 by adding the
words “and shoulder harness” between
the words “belt” and “fastened” within
the parenthetical phrase of the first
sentence of paragraph (j) and by
revising paragraph (g) to read as
follows:

§23.785 Seats, berths, safety belts, and
harnesses.

. . » . .

(#) Each occupant must be protected
from serious head injury, when
subjected to the inertia forces
prescribed in § 23.561(b)(2), by a safety
belt and shoulder harness, that are
designed to prevent the head from
contacting any injurious object, for each
seal in normal, utility, and acrobatic
category airplanes with a passenger
seating configuration, excluding pilot
seats, of nine or less.

PART 91—GENERAL OPERATING AND
FLIGHT RULES

$91.14 [Amended)

3. By amending the title of § 91.14 to
read “Use of safety belts and shoulder
harnesses'”; by adding the words “and
shoulder hamess, if installed” following
the word “belt” in the last sentence of
paragraph (a)(1); and by adding the
words "and shoulder harmess, if
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installed™ following the word “belt™ in

the last sentence of paragraph (a){(2).
4. By amending § 91.33 1o add a new

paragraph (b}{14) to read a follows:

§91.33 Powered civil aircraft with
standard category U.S, airworthiness
certificates; instruments and equipment
requirements.

(b)."

{14) For normal, utility, and acrobatic

category airplanes with & seating

configuration, excluding pilot seats, of
nine or less, manufactured one year
after the effective date of the proposed
amendment, an approved shoulder
harness for—

(1) Each front seat that meets the
requirements of § 23.785 (g) and [h) of
the chapter in effect after the effective
date of the proposed amendment;

(2) Each additional sea! that meets the
requirements of § 23.785(g] of this

chapter in effect after the effective dai

of the proposed amendment.

(Secs. 313{a), 601, and 603 of the Federal

Aviation Act of 1958, as amended (49 U.S.C

1354(a). 1421, and 14923): and 49 U.S.C. 100(¢)

{Revised Pub. L. 97449, fanuary 12. 1983))
Issued in Kansas City. Missouri on April

29, 1985,

Murray E. Smith,

Director.

|FR Doc. 85-10844 Filed 5-3-85: 8:45 am)

BILLING CODE 4910-13-M
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OFFICE OF MANAGEMENT AND department and agency regulations that Comment: A number of commenters
BUDGET will be issued shortly. With respect to asked whether the definition of

issuance of Circular A-128 “Audits of
State and Local Governments”

AGENCY: Office of Management and
Budget.

ACTION: Final Issuance of OMB Circular
A-128, “Audits of State and Local
Governments."

SUMMARY: This OMB Circular provides
policy guidance to Federal agencies in
the implementation of the Single Audit
Act of 1984 (Pub. L. 98-502). It
establishes uniform requirements for
audits of Federal financial assistance
provided to State and local governments
and promotes the efficient and effective
use of audil services,

EFFECTIVE DATE: This Circular was
effective April 12, 1985, and shall apply
to fiscal years of State and local
governments that began after December
31, 1984. Earlier implementation is
encouraged. However, until it is
implemented, the audit provisions of
Attachment P to Circular A-102 shall
continue to be observed.

FOR FURTHER INFORMATION CONTACT:
Palmer A. Marcantonio, Financial
Management Division, Office of
Management and Budget, Washington,
D.C. 20503, (202) 395-3993,
SUPPLEMENTARY INFORMATION: On
December 26, 1984, a notice was
published in the Federal Register (48 FR
50134), asking for comments on a
proposed Circular, “Audit requirements
for State and local governmemts.”
Interested parties were invited to submit
comments by February 25, 1985. Almost
150 comments were received from
Federal agencies, State and local
governments, universities, professional
organizations, and others. All comments
were considered in developing these
final requirements.

There follows a summary of the major
comments, grouped by subject and a
respunse to each, including a description
of changes made as a result of the
comments, Other changes have been
made to increase clarity, and
readability.

Supersession

Comment: One commenter said this
section should be expanded to provide
clarification that this Circular
supersedes not only audit requirements
of OMB Circular A-102, but also those
related to all forms of Federal financial
assistance such as Block Grant
programs and contracts awarded under
Federal acquisition regulations,

Aeply: Block grant audit regulations
will' be superseded by individual

contracts, the law makes it clear that
assistance-type contracls are covered,
and we would expect single audits to
cover other cost-type contracts awarded
to State and local governments as well.

Comment: Several commenters said
this section should state that the Single
Audit Act and this Circular do not
relieve recipients of their
responsibilities under Attachment P to
OMB Circular A-102, “Uniform
requirements for grants to State and
local governments” for the fiscal years
beginning before july 1, 1985.

Reply: Section 22 has been revised to
say that until this Circulag is
implemented, the audit provisions of
Attachment P to Circular A-102 shall
continue to be observed.

Comment: One commenier suggested
that OMB clearly indicate that GAO will
take action to supersede the “Guidelines
for Financial and Compliance Audits of
Federally Assisted Programs.”

Reply: The requirement to use the
guidelines has been deleted from this
Circular, As Circular A~-128 is
implemented the guidelines will be
phased out and auditors will use
guidelines developed by appropriate
professional bodies,

Background

Comment: One commenter said the
law requires recipients that receive
$100.000 or more each year to have an
audit made for that year, However, the
commenter said it was not clear if an
audit was required in subsequent years
if the funds were expended over a
number of years.

Reply: The audit recipient should
have audits made in all subsequent
years where significant funds are
expended, <

Definitions

Comment: Several commenters said
the definition of internal controls
continued in the draft Circular could be
construed lo include only accounting
controls. They recommended that the
definition include administrative
controls 100,

Reply: We were advised by several
groups including the General Accounting
Office that'the term “administrative
controls' may cause some confesion in
the accounting profession because the
term as used in the suditing literature
calls for tests of certain controls not
contemplated by the Congress. Instead
of using the term administrative
controls, Section 8 of the Circular says
that controls covering expenditures of
Federal funds must be tested. We
believe this was the intent of the Act.

subrecipient includes commercial or
private businesses and organizations,

Reply: The Circular covers all Federal
assistance funds whether the
subrecipient is a private or public
organization. All State or local
governments that receive Federal
financial assistance and provide $25,000
or more of it to a subrecipient must
determine whether subrecipients spent
Federal assistance funds in accordance
with applicable laws and regulations.
For State and local subrecipients and
other nonprofit organizations OMB
Circulars call for periodic audits. These
audits may be used to determine
whether the subrecipient spent the funds
properly. For commercial or private
businesses and organizations receiving
Federal assistance funds the State and
local governments may use other means
such as program reviews to determine if
the funds are being spent properly.

Frequency of Audil

Comment: Several commenters
recommended that the one-year
requirement for the audit report 1o be
forwarded to the Federal Government
be changed to “within six months."
Other commenters said the requirement
should be deleted altogether because it
is not a requirement of the law,

Reply: In order for audit reports to be
useful they must be timely. The Circular
calls for the audit report to be sent no
later than one year after the end of the
audit period unless a longer period is
agreed to with the cognizant agency.

Compliance Testing

Comment: One commenter suggested
thal the title of this section be changed
to “Internal Control and Compliance
Reviews," and a separate paragraph be
devoted lo testing and evaluation of
internal control systems.

Reply: The title was changed and a
separale section is devoled lo reviews
of internal control systems.

Comment: Several commenters said il
was not clear whether the auditor was
required to perform a study and
evaluation of internal control systems if
the auditor did not pian to.place reliance
on such systems.

Reply: The Circular was changed to
make it clear that the auditor must mak:
a study and evaluation of internal
control systems used in administering
Federal assistance programs whether o
not the auditor intends to place reliance
on these systems,

Comment: One commenter sald the
lesting of non-Federal programs seemed
to be limited to testing transactions
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selected in the review of financial
statements. The commenter suggested
that either the auditor be required to
make separate tests of programs other
than the major ones or that the auditor
be required to review the management
controls over Federal programs that are
not defined as major ones,

Reply: The law is specific as to how
much testing will be made of programs
other than major ones. It requires the
auditor to determine and report on
whether the organization has internal
control systems that provide reasonable
assurance thal it is managing Federal
sssistance programs in compliance with
applicable laws and regulations. Further
it provides that transactions for other
than major programs that are selected in
connection with examinations of
financial statements and evaluation of
internal controls shall be tested for
compliance with Federal laws and
regulations that apply to such
transactions. The provisions of the Act
are reflected in Section 8 of the Circular.

Comment: One commenter said the
draft Circular required the auditor to
determine whether amounts claimed or
used for matching were determined in
accordance with Circular A-102,
“Uniform requirements far grants to
State and local governments,” and
Circular A-87, “Cost principles for State
and local governments.” The commenter
objected because Job Training
Parinership Act (JTPA) grantees and
subgrantees are not required to comply
with these Circulars. The recipients of
[TPA funds may have developed their
own cost principles and grant
requirements which may differ from
Circulars A-87 and A-102. Therefore, it
would be impractical to test compliance
with these Circulars.

Reply: Although JTPA grantees may
not be subject to OMB Circulars A-102
or A-87 the cost principles and
regulations adopted by the grantee
should be equivalent to those in the
Circulars. If there are significant
differences between the grantee’s
regulations and the Circulars they
should be included in the audit report.

Comment: Several commenters raised
questions about the requirement for
governmental units to maintain accounts
hat identify all Federal funds received
and expended and to identify the
programs under which they were
received, The commenters were
toncerned that the recipient’s official
dccounting records might have to be
modified to meet the requirement.

Reply: The requirement for grantees to
keep records on each grant is not a new
one. Since Circular A-102 was first
!a‘f.:u-d in 1971 Attachment G,

Standards for Grantee Financial

Management Systems,” required grantee
financial management systems lo
provide for accurate, current, and
complete disclosure of the financial
results of each grant program. Therefore,
we do not anticipate modification of
grantee accounting records will be
required as a result of Circular A-128.

Subrecipients

Comment: One commenter said this
section may be interpreted as requiring
the recipient lo determine whether the
subrecipient spent all its Federal funds
properly, regardless of the source of the
funds.

Reply: The section was amended to
make it clear recipients were
responsible only for the assistance funds
provided by them to subrecipients.

Comment: One commenter said the
roles of the recipient State agency, the
Federal agency, and cognizant agency
are unclear.

Reply: We are working with Federal
agencies on procedures for distributing
audit reports, resolving audit fundings,
and carrying out other cognizance
responsibilities. We will ask each
agency to publish these procedures as
soon as possible.

Relation to Other Audit Requirements

Comment: One commenter made a
number of suggestions to make the
language more precise. One suggestion
was lo make it clear that the single audit
shall be in lieu of any financial and
compliance cudit requiréd under
Federal assistance programs.

Reply: We adopted this suggestion as
well as a number of other proposed
changes to this section,

Cognizant Agencies

Comment: Several commenters said
the draft Circular appears to require that
all recipients, regardless of funding
level, Have established formal cognizant
agency assignments.

Reply: The Circular was clarified to
say. “Smaller governments not assigned
a cognizant agency will be under the
general oversight of the Federal agency
that provides them the most funds." No
formal arrangement.is anticipated for
these smaller government recipients.

Audit Reports

Comment: There were a number of
comments that said there was confusion
between the responsibilities of the
cognizant agency and the clearinghouse.

Reply: This section was rewritten to
accommodate these concerns.

Comment: One commenter said that
all fraud, abuse, or illegal acts should
normally be covered in a separate
writlen report.

Reply: The Circular was amended to
say a separate report is normally
required for fraud, abuse, and illegal
acts.

Comment: There were a number of
comments on how the report distribution
process can be improved.

Reply: The report distribution process
has been streamlined. Now recipients
are required to send copies of the audit
report to Federal agencies providing
funds and one copy of the audit report to
a central clearinghouse.

Audit Resolution P

Comment: A number of commenters
asked that the six month audit
resolution period begin when program
officials receive the report, not when the
agency receives it.

Reply: This section was not changed.,
Six months from the time an agency
receives an audit report seems to be
ample time for a Federal agency lo
receive, process and resolve audit
findings.

Sanctions

Comment: One commenter said the
Circular should have a more
comprehensive government-wide policy
concerning actions that should be taken
if a State or locality does not comply
with the Act or the Circular.

Reply: The Circular now lists a
number of actions Federal agencies may
consider when a recipient is unable or
unwilling to have a proper audit made.

Auditor Selection

Comment: One commenter said there
should be some analysis made by State
and local governments to determine the
most economical way to obtain audit
services,

Reply: A new section was added to
the Circular reiterating the requirement
for State and local governments to
follow the procurement standards
prescribed by Attachment O of Circular
A-102, "Uniform requirements for grants
to State and local governments,” when
arranging for audit services.

Darrell A. Johnson,

Acting Deputy Associate Director for
Administration.

EXECUTIVE OFFICE OF THE
PRESIDENT

Office of Management and Budget
CIRCULAR NO, A-128

April 12, 1885

To the Heads of Executive Departments and
Establishmenis.

Subject: Audits of Siate and Local
Governments.
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1. Purpose. This Circular is issued
pursuant to the Single Audit Act of 1984,
Pub. L. 98-502. It establishes audit
requirements for State and local
governments that receive Federal aid,
and defines Federal responsibilities for
implementing and monitoring those
requirements.

2. Supersession. The Circular
supersedes Attachment P, "Audit
Requirements,” of Circular A-102,
“Uniform requirements for grants to
State and local governments.”

3. Background. The Single Audit Act
builds upon earlier efforts to improve
audits of Federal aid programs. The Act
requires State or local governments that
receive $100,000 or more a year in
Federal funds to have an audit made for
that year, Section 7505 of the Act
requires the Director of the Office of
Management and Budget to prescribe
policies, procedures and guidelines to
implement the Act. It specifies that the
Director shall designate "cognizant"
Federal agencies, determine criteria for
making appropriate charges to Federal
programs for the cost of audits, and
provide procedures to assure that small
firms or firms owned and controlled by
disadvantaged individuals have the
opportunity lo participate in contracts
for single audits.

4. Policy. The Single Audit Act
requires the following:

a. State or local governments that
receive $100,000 or more a year in
Federal financial assistance shall have
an audit made in accordance with this
Circular.

b. State or local governments that
receive between $25,000 and $100,000 a
vear shall have an audit made in
accordance with this Circular, or in
accordance with Federal laws and
regulations governing the programs they
participate in.

¢. State or local governments that
receive less than $25.000 a year shall be
exemp!t from compliance with the Act
and other Federal audit requirements.
These Stale and local governments shall
be governed by audit requirements
prescribed by State or local law or
regulation.

d. Nothing in this paragraph exempts
State or local governments from -
maintaining records of Federal financial
assistance or from providing access to
such records to Federal agencies, as
provided for in Federal law or in
Circular A-102, “Uniform requirements
for grants to State or local
governments.”

5. Definitions. For the purposes of this
Circular the following definitions from
the Single Audit Act apply:

a. "Cognizant agency’’ means the
Federal agency assigned by the Office of

Management and Budget to carry out the
responsibilities described in paragraph
11 of this Circular.

b. “Federal financiul assistance”
means assistance provided by a Federal
agency in the form of grants, contracts,
cooperative agreements, loans, loan
guarantees, property, interest subsidies,
insurance, or direct appropriations, but
does not include direct Federal cash
assistance to individuals. It includes
awards received directly from Federal
agencies, or indirectly through other
units of State and local governments.

c. “Federal agency' has the same
meaning as the term “agency” in section
551(1) of Title 5, United States Code.

d. “Generally accepted accounting
principles” has the meaning specified in
the generally accepted government
auditing standards.

e. “Generally accepted government
auditing standards" means the
Standards For Audit of Government
Organizations. Programs, Activities, and
Functions, developed by the Comptroller
General, dated Febuary 27, 1981.

f. “Independent auditor’ means:

(1) a State or local government auditor
who meets the independence standards
specified in generally accepted
government auditing standards; or

(2) & public accountant who meets
such independence standards.

g. "Internal controls™ means the plan
of organization and methods and
procedures adopted by management to
ensure that: =

(1) resource use is consistent with
laws, regulations, and policies:

(2) resources are safeguarded against
waste, loss, and misuse; and

(3) reliable data are obtained,
maintained. and fairly disclosed in
reports.

h. "Indian tribe” means any Indian
tribe, band. nations, or other organized
group or community, including any
Alaskan Native village or regional or
village corporations (as defined in, or
established under, the Alaskan Native
Claims Settlement Act) that is
recognized by the United States as
eligible for the special programs and
services provided by the United States
to Indians because of their status as
Indians.

i. “Local government’ means any unit
of local government within & State,
including a county, a borough.
municipality, city, town, township,
parish, local public authority, special
district, school district, intrastate
district, council of governments; and any
other instrumentality of local
government,

j. “Major Federal Assistance
Program," as defined by Pub. L. 98-502,

is described in the Attachment to this
Circular.

k. “Public accountants™ means those
individuals who meet the qualification
standards included in generally
accepted governmen! auditing standards
for personnel performing government
audits.

l. “State” means any State of the
United States, the District of Columbia,
the Commonwealth of Puerto Rico, the
Virgin Islands, Guam, American Samoa,
the Commonwealth of the Northern
Mariana Islands, and the Trust Territory
of the Pacific Islands. any
instrumentality thereof, and any multi-
State, regional, or interstate entity that
has governmental functions and any
Indian tribe.

m. "Subrecipient” means any person
or government department, agency, or
establishment that receives Federal
financial assistance to carry out a
program through a State or local
government, but does not include an
individual that is a beneficiary of such a
program. A subrecipient may also be a
direct recipient of Federal financial
assistance.

6. Scope of audit. The Single Audit
Act provides that:

a. The audit shall be made by an
independen! auditor in accordance with
generally accepted government auditing
standards covering financial and
compliance audits.

b. The audit shall cover the entire
operations of a State or local
government or, al the option of that
government, it may cover departments,
agencies or establishments that
received, expended, or otherwise
administered Federal financial
assistance during the year. However. if
a State or local government receives
$25,000 or more in General Revenue
Sharing Funds in a fiscal year, it shall
have an audit of ils entire operations. A
series of audits of individual
departments, agencies, and
establishments for the same fiscal year
may be considered a single audit.

c. Public hospitals and public colleges
and universities may be excluded from
State and local audits and the
requirements of this Circular. However.
if such entities are excluded, audits of
these entities shall be made in
accordance with statutory requirements
und the provisions of Circular A-110.
"Uniform requirements for grants to
universities, hospitals, and other
nonprofil organizations."

d. The auditor shall determine
whether:

(1) the financial statements of the
government, department, agency or
establishment present fairly its financial
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pasition and the results of its financial
operations in accordance with geoerally
sccepled accounting principles;

(2) the organization has internal
sccounting and other control systems to
provide reasonable assurance that it is
managing Federal financial assistance
programs in compliance with applicable
laws and regulations; and

(3) the organization has complied with
Jaws and regulations that may have
material effect on its financial
slatements and on each major Federal
sssislance program.

7. Frequency of audit. Audits shall be
made annually unless the State or local
government has, by January 1, 1987, a
constitutional or statulory requirement
for less frequent audits. For those )
governments, the cognizant agency shall
permit biennial audits, covering both
years, if the government so requests. It
shall also honor requests for biennial
avdits by governments that have an
administrative policy calling for audits
less frequent than annual, but only for
fiscal years beginning before January 1,
1867.

8. Internal control and compliance
reviews. The Single Audit Act requires
that the independent auditor determine
and report on whether the organization
has internal control systems to provide
reasonable assurance that it is managing
Federal assistance programs in
compliance with applicable laws and
regulations.

a. Internal contral review. In order to
provide this assurance the auditor must
make a study and evaluation of internal
control systems used in administering
Federal assistance programs. The study
and evaluation must be made whether
or not the auditor intends to place
reliance on such systems. As part of this
review, the auditor shall:

(1] Test whether these internal control
systems are functioning in accordance
with prescribed procedures,

(2] Examine the recipient’s system for
monitoring subrecipients and obtaining
and acting on subrecipient audit reports.

b. Complionce review. The law also
requires the auditor to determine
whether the organization has complied
with laws and regulations that may have
amaterial effect on each major Federal
assislance program.

(1) In order to determine which major
programs are to be tested for
compliance, State and local
governments shall identify in their
dccounts all Federal funds received and
txpended and the programs under
Wwhich they were received. This shall
nclude funds received directly from
Federal agencies and through other
State and local governments.

(2) The review mus! include the
selection and testing of a representative
number of charges from each major
Federal assistance program. The
selection and tesling of transactions
shall be based on the auditor's
professional judgment considering such
factors as the amount of expeditures for
the program and the individual awards;
the newness of the program or changes
in ils conditions; prior experience with
the program, particularly as revealed in
gudits and other evaloations {e.g.,
inspections, program reviews); the
extent o which the program is carried
out through subrecipients; the extent to
which the program contracts for goods
or services; the level to which the
program is already subject to program
reviews or other forms of independent
oversight; the adequacy of the controls
for ensuring compliance; the expectation
of adherence or lack of adherence to the
applicable laws and regulations; and the
potential impact of adverse findings.

(a} In making the test of transactions,
the auditor shall determine whether:
—The amounts reported as expenditures

were for allowable services, and

—The records show that those who
received services or benefits were
eligible to receive them.

(b} In addition to transaction testing,
the auditor shall determine whether:
—Matching requirements, levels of

effort and earmarking limitations

were met,

—Federal financial reports and claims
for advances and reimbursements
contain information that is supported
by the books and records from which
the basic financial statements have
been prepared, and

—Amounts claimed or used for
matching were determined in
accordance with OMB Circular A-87,
“Cost principles for State and local
governments,” and Attachment F of
Circular A-102, “Uniform
requirements for grants to State and
local governments.”

(c) The principal compliance
requirements of the larges! Federal aid
programs may be asceriained by
referring to the Compliance Supplement
for Single Audits of State and Local
Governments, issued by OMB and
available from the Government Printing
Office. For those programs not covered
in the Compliance Supplement, the
auditor may ascertain compliance
requirements by researching the
statutes, regulations, and agreements
governing individual programs.

(3) Transactions related to other
Federal assistance programs that are
selected in connection with
examinations of financial statements

and evaluations of internal conlrols
shall be tested for compliance with
Federal laws and regulations that apply
to such transactions.

9. Subrecipients. State or local
governments that receive Federal
financial assistance and provide $25,000
or more of it in a fiscal year to a
subrecipient shall:

a. Determine whether State or local
subrecipients have met the audit
requirements of this Circular and
whether subrecipients covered by
Circular A-110, “Uniform requirements
for grants to universities, hospitals, and
other nonprofit organizations.” have met
that requirement;

b. determine whether the subrecipient
spent Federal assistance funds provided
in accordance with applicable laws and
regulations. This may be accomplished
by reviewing an audit of the
subrecipient made in accordance with
this Circular, Circular A-110, or through
other means (e.g., program reviews) if _
the subrecipient has not yet had such an
audil;

. ensure that appropriate corrective
action is taken within six months after
receipt of the audit report in instances of
noncompliance with Federal laws and
regulations;

d. consider whether subrecipient
audits necessitate adjustment of the
recipient’s own records; and

e. require each subrecipient to permit
independent auditors to have access lo
the records and financial statements as
necessary to comply with this Circular,

10, Relation to other audit
requirements. The Single Audit Act
provides that an audit made in
accordance with this Circular shall be in
lieu of any financial or financial
compliance audit required under
individual Federal assistance programs.
To the extent that a single audit
provides Federal agencies with
information and assurances they need lo
carry out their overall responsibilities,
they shall rely upon and use such
information. However, a Federal agency
shall make any additional audits which
are necessary to carry out its
responsibilities under Federal law and
regulation. Any additional Federal audit
effort ghall be planned and carried out
in such a way as to avoid duplication.

a. The provisions of this Circular do
not limit the authority of Federal
agencies to make, or contract for audits
and evaluations of Federal financial
assistance programs, nor do they limit
the authority of any Federal agency
Inspector General or other Federal audit
official.

b. The provisions of this Circular do
not authorize any State or local
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government or subrecipient thereof to
constrain Federal agencies, in any
manner, from carrying out additional
audits.

c. A Federal agency that makes or
contracts for audits in addition to the
audits made by recipients pursuant to
this Circular shall, consistent with other
applicable laws and regulations, arrange
for funding the cost of such additional
audits. Such additional audits include
economy and efficiency audits, program
resulls audits, and program evaluations.

11. Cognizant agency responsibilities.
The Single Audit Act provides for
cognizant Federal agencies to oversee
the implementation of this Circular,

a. The Office of Management and
Budget will assign cognizant agencies
for States and their subdivisions and
larger local governments and their
subdivisions. Other Federal agencies
may participate with an assigned
cognizant agency, in order to fulfill the

izant responsibilities. Smaller
governments not assigned a cognizant
agency will be under the general
oversight of the Federal agency that
provides them the most funds whether
directly or indirectly,

b. A cognizant agency shall have the
following responsibilities:

(1) Ensure that audits are made and
reports are received in a timely manner
and in accordance with the
requirements of this Circular,

(2) Provide technical advice and
liaison to State and local governments
and independent auditors,

(3) Obtain or make quality control
reviews of selected audits made by non-
Federal audit organizations, and provide
the results, when appropriate, to other
interested organizations.

(4) Promptly inform other affected
Federal agencies and appropriate
Federal law enforcement officials of any
reported illegal acts or irregularities.
They should also inform State or local
law enforcement and prosecuting
authorities, if not advised by the
recipient, of any violation of law within
their jurisdiction.

{5) Advise the recipient of audits that
have been found not to have met the
requirements sel forth in this Circular, In
such instances, the recipient will be
expected to work with the auditor to
take corrective action. If corrective
action is not taken, the cognizant agency
shall notify the recipient and Federal
awarding agencies of the facts and make
recommendations for followup action.
Major inadequacies or repetitive
substandard performance of
independent auditors shall be referred
to appropriate professional bodies for
disciplinary action.

(6) Coordinate, to the extent
practicable, audits made by or for
Federal agencies that are in addition to
the audits made pursuant to this
Circular; so that the additional audits
build upon such audits.

(7) Oversee the resolution of audit
findings that affect the programs of more
than one agency.

12. IHegal acts or irregularities. If the
auditor becomes.aware of illegal acts or
other irregularities, prompt notice shall
be given to recipient management
officials above the level of involvement,
(See also paragraph 13(a)(3) below for
the auditor's reporting responsibilities.)
The recipient, in turn, shall promptly
notify the cognizant agency of the illegal
acts or irregularities and of proposed
and actual actions, if any. lllegal acts
and irregularities include such matters
as conflicts of interest, falsification of
records or reports, and
misappropriations of funds or other
assels.

13. Audit Reports. Audit reports must
be prepared at the completion of the
audit. Reports serve many needs of
State and local governments as well as
meeting the requirements of the Single
Audit Act.

a. The audit report shall state that the
audit was made in accordance with the
provisions of this Circular. The report
shall be made up of at least:

(1) The auditor's report on financial
statements and on a schedule of Federal
assistance; the financial statements; and
a schedule of Federal assistance,
showing the total expenditures for each
Federal assistance program as identified
in the Catalog of Federal Domestic
Assistance. Federal programs or grants
that have not been assigned a catalog
number shall be identified under the
caption "other Federal assistance.”

(2) The auditor's report on the study
and evaluation of internal control
systems must identify the organization's
significant internal accounting controls,
and those controls designed to provide
reasonable assurance that Federal
programs are being managed in
compliance with laws and regulations. It
must also identify the controls that were
evaluated, the controls that were not
evaluated, and the material weaknesses
identified as a result of the evaluation.

(3) The auditor’s report on compliance
containing:

—A statement of positive assurance
with respect to those items tested for
compliance, including compliance
with law and regulations pertaining to
financial reports and claims for
advances and reimbursements;

—Negalive assurance on those items not
tested;

—A summary of all instances of
noncompliance; and

—An identification of total amounts
questioned, if any, for each Federal
assistance award, as a result of
noncompliance.

b. The three parts of the audit report
may be bound into a single report, or
presented at the same time as separate
documents.

c. All fraud abuse, or illegal acts or
indications of such acts, including all
questioned costs found as the result of
these acts that auditors become aware
of, should normally be covered in a
separate written report submitted in
accordance with paragraph 13f.

d. In addition to the audit report, the
recipient shall provide comments on the
findings and recommendations in the
report, including a plan for corrective
action taken or planned and comments
on the status of corrective action taken
on prior findings. If corrective action is
not necessary, a statement describing
the reason it is not should accompany
the audit report. )

e. The reports shall be made available
by the State or local government for
public inspection within 30 days after
the completion of the audit.

f. In accordance with generally
accepted government audit standards,
reports shall be submitted by the auditor
to the organization audited and to those
requiring or arranging for the audit. In
addition, the recipient shall submit
copies of the reports to each Federal
department or agency that provided
Federal assistance funds to the
recipient. Subrecipients shall submit
copies to recipients that provided them
Federal assistance funds. The reports
shall be sent within 30 days after the
completion of the audit, but no later
than one year after the end of the audit
period unless a longer period is agreed
to with the cognizant agency.

8. Recipients of more than $100,000 in
Federal funds shall submit one copy of
the audit report within 30 days after
issuance to a central clearinghouse to be
designated by the Office of Management
and Budget. The clearinghouse will keep
completed audits on file and follow up
with State and local governments that
have not submitted required audit
reports.

h, Recipients shall keep audit reports
on file for three years from their
issuance.

14. Audit Resolution. As provided in
paragraph 11, the cognizan! agency shall
be responsible for monitoring the
resolution of audit findings that affec!
the programs of more than one Federal
agency. Resolution of findings thal
relate to the programs of a single
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Federal agency will be the responsibility
of the recipient and that agency.
Alternate arrangements may be made
on a case-by-case basis by agreement
imong the agencies concerned.

Resolution shall be made within six
months after receipt of the report by the
Federal departments and agencies.
Corrective action should proceed as
rapidly as possible.

15. Audit workpapers and reports.
Workpapers and reports shall be
retained for a minimum of three years
fram the date of the audit report, unless
the auditor is notified in writing by the
cognizant agency to extend the retention
period. Audit workpapers shall be made
available upon request to the cognizant
agency or its designee or the General
Accounting Office, al the completion of
the audit,

16. Audit Costs. The cost of audits
made in accordance with the provisions
of this Circular are allowable charges to
Federal assistance programs.

a. The charges may be considered a
direct cost or an allocated indirect cost,
determined in accordance with the
provision of Circular A-87, "Cost
principles for State and local
governments,"

b. Generally, the percentage of costs
charged to Federal assistance programs
for a single audit shall not exceed the
percentage that Federal funds expended
represent of total funds expended by the
recipient during the fiscal year. The
percentage may be exceeded, however,
if appropriate documentation
demonstrates higher actual cost.

17. Sanctions. The Single Audit Act
provides that no cost may be charged to
Federal assistance programs for audits
required by the Act that are not made in
accordance with this Circular. In cases
of continued inability or unwillingness
to have a proper audit, Federal agencies
must consider other appropriate
sanctions including:

—Withholding a percentage of
assistance payvments until the audit is
completed satisfactorily,

—Wilthholding or disallowing overhead
costs, and

—Suspending the Federal assistance
agreement until the audit is made.

18. Auditor Selection. In arranging for
audit services State and local
governments shall follow the
procurement standards prescribed by
Attachment O of Circular A-102,
“Uniform requirements for grants to
State and local governments.” The
standards provide that while recipients

are encouraged 10 enter into
intergovernmental agreements for audit
and other services, analysis should be
made to determine whether it would be
more economical to purchase the
services from private firms. In instances
where use of such intergovernmental
agreements are required by State
statutes (e.g., audit services) these
statutes will take precedence.

19, Small and Minority Audit Firms.
Small audit firms and audit firms owned
and controlled by socially and
economically disadvantaged individuals
shall have the maximum practicable
opportunity to participate in contracts
awarded to fulfill the requirements of
this Circular. Recipients of Federal
assistance shall take the following steps
to further this goal:

a, Assure that small audit firms and
audit firms owned and controlled by
socially and economically
disadvantaged individuals are used to
the fullest extent practicable,

b. Make information on forthcoming
opportunities available and arrange
timeframes for the audit so as to
encourage and facilitate participation by
small audit firms and audit firms owned
and controlled by socially and
economically disadvantaged
individuals.

c. Consider in the contract process
whether firms competing for larger
audits intend to subcontract with small
audit firms and audit firms owned and
controlled by socially and economically
disadvantaged individuals.

d. Encourage contracting with small
audit firms or audit firms owned and
controlled by socially and economically
disadvantaged individuals which have
traditionally audited government
programs and, in such cases where this
is not possible, assure that these firms
are given consideration for audit
subcontracting opportunities.

e. Encourage contracting with
consortiums of small audit firms as
described in paragraph (a) above when
a contract is too large for an individual
small audit firm or audit firm owned and
controlled by socially and economically
disadvantaged individuals.

f. Use the services and assistance, as
appropriate, of such organizations as the
Small Business Administration in the
solicitation and utilization of small audit
firms or audit firms owned and
controlled by socially and economically
disadvantaged individuals.

20. Reporting. Each Federal agency
will report to the Director of OMB on or

before March 1, 1987, and annually
thereafter on the effectiveness of State
and local governments in carrying out
the provisions of this Circular. The
report must identify each State or local
governmen! or Indian tribe that, in the
opinion of the agency, is failing to
comply with the Circular.

21. Regulations. Each Federal agency
shall include the provisions of this
Circular in its regulations implementing
the Single Audit Act.

22. Effective date. This Circular is
effective upon publication and shall
apply to fiscal years of State and local
governments that begin after December
31, 1984, Earlier implementation is
encouraged. However, until it is
implemented, the audit provisions of
Attachment P to Circular A-102 shall
continue to be observed.

23. Inquiries. All questions or
inquiries should be addressed to
Financial Management Division, Office
of Management and Budget, telephone
number 202/395-3993.

24, Sunset review date. This Circular
shall have an independent policy review
to ascertain its effectiveness three years
from the date of issuance.

David A. Stockman,
Director.

Attachment—Circular A-128

Definition of Major Program as
Provided in Pub. L. 98-502

"Major Federal Assistance Program,”
for State and local governments having
Federal assistance expenditures
between $100,000 and $100,000,000,
means any program for which Federal
expenditures during the applicable vear
exceed the larger of $300,000, or 3
percent of such total expenditures.

Where total expenditures of Federal
assistance exceed $100.000,000, the
following criteria apply:

Total expond: of Federal fi Major Federal
assistance for all programs ansistance
More than But less than | A DIOGEIR

$100 mislson

$1 bition

$2 bition

$3 iton

$4 bition

$5 bihon

$6 balion

Ovor $7 bitson

[FR Doc. 85-10877 Filed 5-3-85; 8:45 am]
BILLING CODE 3110-01-M
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Part IV

Department of
Justice

&ﬁce of the Attorne-y Ger;eral

28 CFR Part 51 A
Procedures for the Administration of

Section 5 of the Voting Rights Act of
1965; Proposed Rules




19122 Federal Register / Vol. 50, No. 87 / Monday, May 6, 1985 / Proposed Rules
T —
DEPARTMENT OF JUSTICE were publishedfor comments on May secure a bailout order after August 4.
28,1971 (36 FR 9781), and the final 19884, the jurisdiction will have to
Office of the Attorney General Procedures were published on establish, for the ten year period
23 CFR Part 51 September 10, 1971 (36 FR 18186). As & preceding the filing of the action and

|Order No. 1091-85]

Procedures for the Administration of
Section 5 of the Voting Rights Act of

1965; Proposed Revision of
Procedures

AGENCY: Department of Justice.
ACTION: Proposed Rule.

SUMMARY: The Attorney General finds it
necessary 1o propose revisions to the
Procedures for the Administration of
Section 5 of the Voting Rights Act of
1965, 28 CFR Part 51, 46 FR 872, Jan. 5,
1981. The revisions are needed to
conform the existing Procedures to
developments that have occurred since
1981, inlerpretations of Section 5
contained in judicial decisions, and
changes mandated by the 1082
Amendments to the Voting Rights Act.
Interested persons are invited to
participate in the formulation of the
proposed revised Procedures by
submitling written comments.

DATE: All comments received on or
before July 5, 1985, will be considered. It
is proposed thal the revised Procedures
will be effective 30 days after
publication in final form.

ADDRESS: Comments should:be sent to
the Chief, Voting Section, Civil Rights
Division, Department of Justice,
Washington, D.C. 20530.

Comments regarding collection of
information requirements contained. in
these procedures . and submitted to.the
Director of the Office of Management
and Budgel, should be sent to: Office of
Information and Regulatory Affairs,
Office of Management and Budget,
Attention: Besk @fficer:-for:Department
of Justice, Washington, D.C. 20530,

FOR FURTHER INFORMATION cém ACT:
David H. Hunter, Attorney, Voting
Section, Civil Rights Division,
Depariment of Justice, Washington, D.C.
20530, (202) 724-5898,
SUPPLEMENTARY INFORMATION: Section 5
of the Voting Rights Act of 1965, as
amended, 42 U.S.C. 1973c, requires
certain jurisdictions (listed in the
Appendix) to obtain “preclearance”
from either the United States District
Court for the District of Columbia or
from the United States Attorney General
before implementing any new standard.
practice, or procedure that affects
voling.

Procedures for the Attorney General's
administration of Section 5 were first
published in 1971. Proposed Procedures

result of experience under the 3971
Procedures, changes mandated'by the
1975 Amendments to the Voting Rights
Acl, and interpretations of Section
contained in judicial decisions, revised
Procedures were published for comment
on March 21, 1980 (45 FR 18890}, and
final revised Procedures were published
on January 5, 1981 (46 FR 870) foorrected
al 46 FR 9571, Jan. 29, 1981).

In the four years since the revision
became final, the Attorney General hus
had further experience in the
consideration of voting changes, most
significantly with respect to sabmitted
redistricting plans adoptedfdllowing the

. 1980 census; the courts have made a

number of important dedisionsin.cases
involving Section 5, andCongresshas
again amended the Voting Rights Act.
This new proposed revision reflacts
these developments.

The principal change proposed is the
addition of lge new Subpart F,
Determinations by the Attorney
General, This new subpart discussesthe
substantive standards followed by the
Attorney General in deciding whether or
notito objject to submitted changes
affecting voting. It includes a general
discussion of the principles applicable to
all determinations and more specific
discussions ofthe standards for the
three most complex types of changes—
redistrictings, changes in electoral
systems, and annexations. The proposed
subpartmakes il clear that in making
substantive Section 5 determinationsithe
Attarney General follows the law as
‘imerpreted by the Supreme Court of the
United States.and other courts. It is
hoped. that.the new subpart will provide
additiondl guidance to jurisdictions
subjeat-to the preclearance requirement
of Section 5 and to other interested
persons.

Although the 1982 Amendments to the
Voting Rights Act, Pub. L. 97-205, 96
Stat. 131, do not amend Section 5.oradd
any jurisdictions to the coverage:of
Section 5, they make two significant
changes concerning the termination:of
coverage under Section 5 (bailouf).

First, effective in August 1984, the
Amendments authorize bailout.actions
by individual political subdivisions
(which are usually counties) of covered
States. In the past, if statewidecove
existed. only the State could bafl out.
Section 51.5 has been revised to.reflent
this change.

Second, also effective in August 2984,
the standard thal a jurisdiction'must
mee! to obtain permission from-a court
to bail out has been changed. Inorderto

while the action is pending, that it—

and all governmental units within its territory
‘have complied with Section 5 of this Act,
including compliance with the requirement
thet no change covered by Section 5 has been
enforoed without preclearance under Section
5.and’have repealed all changes covered by
SHection 5 to which the Attorney General hus
successfully objected or as lo which the
United States District Court for the District of
Lolumbia has denied a declaratory judgment

in addition, the jurisdiction will have 1o
.establish, for the same period, that—

the Attorney General has not interposed any
whjeotion (that has not been overtumed by
final judgment of & court [or withdrawn by
the Attorney General]) and no declaratory
judgment has been denied under Section 4.
wwith respect 1o any submission by or on
‘behalf of the plaintiff or any governmental
unit within its territory under Section 5, and
no such submissions or declaratory judgment
«actions are pending.

Notice of the new requirements is given
in new § 51.62 of Subpart G {old Subpar!
'E), Sanctions.

The following additional changes in
the Procedures are proposed:

A new § 51,8, Section 3 coverage, has
‘Been added to make clear that the
Attorney General also follows the
Procedures set forth herein with respect
to-submissions received from
jurisdictions required under Section 3(c)
of the.Act to preclear voting changes.

A new § 51.17, Special elections, has
‘been added to clarify the application of
Bection 5 to the conduct of special

. elections.

Section 51.18 {old § 51.18), Court-
wordered changes, has been expanded 1o
reflect the decision of the Supreme
‘Court in McDaniel v. Sanchez, 452 U.S
130 (1981).

In §§ 51.24 (old § 51.22), 51.29 {old
§ 51.27), and 51.31 (old § 51.29) the
atldress to be used for Section §
sommunications has been changed to
enable the Department of Justice mail
room e improve its handling
correspondence relating to Section 5.

Section 51.22 (old § 51.20), Prematur
submissions, has been revised to mak:
clear that the Attorney General will
review a redistricting plan resulting
from Federal court litigation prior to the
wourt’s final order, if the plan is
wotherwise final,

Section 51.25 (old § 51.23),
Withdrawal of submissions, has been
revised to eliminate the good cause
regquitement for withdrawals and to
miakedlear that a request to withdraw »
submission must be in writing,
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A new subsection {f) has'been added
1o §:51.28{old §51.26), Supplementsdl
contents, to indicate thal the Attorney
Generidlconsiders it useful to know
whether the jurisdiction has made a
complete copy of ite submission
avatlable forpublicinspaction and has
givenadequate public notice of this
wvirilability.

Section 51.83{dld §51.81), Noticelo
registrants conceming submissions, has
been revised to indicate that the weekly
noticeof submissions includes notice of
Section & declaratory judgment wctions,
und new § 5182(c) indicates that the
weekly notice includes notice of bailout
aolvons,

Section 51.50fd)fold § 51.48(d)),
Records concerning suhmissions, has
heen revised 1o reflect the fact that
Seotion 5 files.are now kep! on
microfiche.

The Appendix added to the
Procedures in 1981 listed all jurisdictions
subject 1o the Section 5 preclearance
requirement because of coverage undler
Soction 4{by) -of the Act, 42 LLS.C,
1973b{h),.and for each jurisdiction the
date after which voling changes made
by it or its political subunits are subject
lo the preclearance requirement. The
revised Appendix: adds the Faderal
Register citation for the coverage
deiermination. Since the january 5. 2981
publication, sixteen jurisdictions have
bailed out—El Paso County, Colorado;
Honolulu County., Hawaii; Eimore
County, ddahe; Campbell County.
Wyoming;: three towns'in Connedticut,
#nd mine towns:in Massachusetts. In
addition, a bailout application by the
State of Alaska is pending. Stote of
Alaska v. United States, C.A. No.'83-
1362 (D.D.C., Tiled May 1, 1954).
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List of Subjects in 28 CFR Part 511
Administrative practice and
procedure, Archives and records,

Authority delegations {government
sgenuies), Civil vights, Elections,
Palitical committeesand parties, Voling
rights.

Under the definition of section 1(b) of
E.O. 122,38 CFR127 (1981
Compilation), these Procedures o not
constitute a major rule. Accordingly, a
regulatory impact analysis, pursuant to
section 8 of E:0. 12291 has not been
prepared. Pursuant to section 3(c)(3) of
£.0. 712291, these revised Procedures
were submitied to the Director of the
Office of Management-and Budget more
than 10 days prior to this publication,
Issuance of these Procedures does not
congtitute s major Federal action and
will mot significantly #ffect the human
environment. Accordingly, neither an
environmental impact assessment nor
an envirgnmemal tmpact statement-has
been prepared. See 28'CFR Part 61.
Because these Procedures are excepted
under § U.5.C. 553(b)(A), an initial
regulatory Tlexibility anulysis ismot
required under 5 US/C. 603{s).
Accordingly, such an analysis has not
been prepared. The collection of
information requirments-contained in
these Procedures have beensubmitted
to the Divector of the Office of
Mimagemerit and Budgel pursuant to the

Paperwork Reduction Act, 44 U.S.C.
3504[h)(1) and 5°CFR 1320.18. Comments
in this regard should be sent o, Office of
Information and Regulatory Affairs,
Office of Management and Budget,
Atterttion: Desk Officer for Department
of Justice, Washington, D.C. 20530,

This statement of revised Procedures
is proposed under 5 U.S.C, 301;.28 U.S.C.
509, 516; and 42 11.5.C. 1873¢c.

Duted: April 25, 1685,
Edwin Meese T11,
Altorney Generol,

Part 51 is proposed 1o'be revised to
read as follows:

PART 51—PROCEDURES FOR THE
ADMINISTRATION OF SECTION 5 OF
THE VOTING RIGHTS ACT OF 1965, AS
AMENDED

Subpart A—General Provisions

Sec

51.1
51.2
513
514

Purpose.

Beéfinitions.

Délegution-of suthority.

Date used to determine coverage: Tist of
covered juristtictions.

51.5 Termination of coverage [bailouy).

51.6 Political subunits,

51.7 Political parties.

51.8 Section 3 coverage,

519 Computation.of time.

5140 Reguirement.of action for dedarstory
judgment.or submission to the Attorney
General

5111 Right to bring suit,

51.12 Scope of requirement.

51.13. Examples of changes.

51.14 ‘Recurrent practices.

51.15 Enabling legislation and contimgent or
nonuniform requirements

51.16 Distinction between changes
procedure snd chnnges in substance

5117 Specidl alections.

51.18 Court-ordered chunges.

51.19 Request for notificationtoncerning

voling litigation. '

Subpart B—Procedures tor Submission to
the Attorney Géneral

51.20 Form-of sibmissions.

5121 Time of submissions,

5122 Premature submissions.

51.23 Party and jurisdiction vespansible for
making submissions.

51.24 Address for submissions

51.25 Withdrawal of submissions.

Subpart C—Contents of Submissions

5126 General
51.27 Required contents.
51.28 Sepplemental conlents.

Subpart D—Communications From
Individuais and Groups

AL20 Communications conceming voling
chunges:

5120 Action an communications from
inflividudls or groups.

5131 'Communicutions voncerning voling
suits.
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Sec,

51.32 Establishment and maintenance of
registry of interested individuals and
RrOups.

Subpart E—Processing of Submissions

5133 Notice to registrants concerning
submissions.

5134 Expedited consideration.

51.35 Disposition of inappropriate
submissions.

51.36 Release of information concerning
submissions.

5137 Obtaining information from the
submitting authority.

5138  Obtaining information from others.

51.39 Supplementary submissions.

51.40 Failure to complete submissions.

5141 Notification of decision not to object.

5142 Failure of the Attorney General to
respond.

5143 Reexamination of decision not to
object,

5144 Notification of decision to object.

5145 Request for reconsideration.

5146 Reconsideration of objection at the
Instance of the Attorney General.

5147 Conference.

5148 Decision after reconsideration.

51.49 Absence of judicial review,

51.50 Records concerning submissions,

Subpart F—Determinations by the Attorney
General

51.51 Ingeneral

5152 Changes with a discriminittory
purpose.

51.53 Changes with a discriminatory effect.

51.54 Changes that violate the Constitution
or other Federal statutes.

51.55 Relevan! factors.

5156 Particulurized stendards for eertain
types of changes.

5157 Redistrictings.

5158 Changes in electoral systems.

51.59 Annexatlons

Subpart G—Sanctions

51,60 Enforcement by the Attorney General.

5161 Enforcement by private parties.

5162 Bar to termination of coverage
(ballout).

Subpart H—Petition To Change Procedures

51,63 Who may petition.

51.64 Form of petition.

5165 Disposition of petition,

Appendix—Jurisdictions Covered Under
Section 4(b) of the Voting Rights Act, as
Amended

Authority: 5 U.S.C. 301; 28 U.S.C. 509, 510; and
42 U.S.C. 1973¢.

Subpart A—General Provisions

§51.1 Purpose.

Section 5 of the Voling Rights Act of
1965, as amended, 42 U.S.C. 1973¢,
prohibits the enforcement in any
jurisdiction covered by Section 4(b) of
the Act, 42 U.S.C. 1973(b), of any voting
qualification or prerequisite to voling, or
standard, practice, or procedure with
respect to voting different from that in
force or effect on the date used to
determine coverage, unitl either: (1) A

declaratory judgment is obtained from
the U.S. District Court for the District of
Columbia that such qualification,
prerequisite, standard, practice, or
procedure does not have the purpose
and will not have the effect of denying
or abridging the right to vote on account
of race, color, or membership in a
language minority group, or {2) it has
been submitted to the Attorney General
and the Attorney General has
interposed no objection within a 60-day
period following submission. In order to
make clear the responsibilities of the
Attorney General under Section 5 and
the interpretation of the Attorney
General of the responsibilily imposed on
others under this section, the procedures
in this part have been established to
govern the administration of Section 5.

§51.2 Definitions.

As used in this part—

(a) “Act” means the Voting Rights Act
of 1965, 79 Stat. 437, as amended by the
Civil Rights Act of 1988, 82 Stat. 73, the
Voting Rights Act Amendments of 1970,
84 Stat, 314, the District of Columbia
Delegate Act, 84 Stal. 853, the Voting
Rights Act Amendments of 1975, 89 Stat.
400, and the Voting Rights Act
Amendments of 1982, 96 Stat.131, 42
U.S.C. 1973 et seqg. Section numbers,
such as "Section 14{c)(3)," refer to
sections of the Act.

(b) “Attorney General" means the
Attorney General of the United States or
the delegate of the Attorney General.

(c) “Vote" and "voting" are used, as
defined in the Act, to include “all action
necessary to make a vote effective in
any primary, special, or general election,
including, but not limited to, registration,
listing pursuant to this Act, or other
action required by law prerequisite to
voling, casting a ballot, and having such
ballot counted properly and included in
the appropriate totals of votes cast with
respect to candidates for public or party
office and propositions for which votes
are received in an election.” Section
14(c)(1).

{d) “Change affecting voting" means
any voting qualification, prerequisite to
voting, or standard, practice, or
procedure with respect to voting
different from that in force or effect on
the date used to determine coverage
under Section 4(b) and includes, /nter
alia, the examples given in § 51.13.

(e) "Political subdivision” is used, as
defined in the Act, to refer to ** * * any
county or parish, excepl that where
registration for voting is not conducted
under the supervision of a county or
parish, the term shall include any other
subdivision of a State which conducts
registration for voting.” Section 14{c)(2).

(f) "Covered jurisdiction” is used to
refer to a State, where the determinatio
referred to in § 51.4 has been made on »
statewide basis, and to a political
subdivision, where the determination
has not been made on a statewide basis

(g) "Preclearance” is used to refer 1o
the obtaining of the declaratory
judgment described in Section 5 or to
the failure of the Attorney General to
interpose an objection pursuant to
Section 5.

(h) "Submission" is used to refer to
the written presentation to the Attorney
General by an appropriate official of
any change affecting voting.

{i) “Submitting authority” means the
jurisdiction on whose behalf a
submission is made.

(i) “Language minority” or “language
minority group” is used, as defined in
the Act, to refer to persons who are
American Indian, Asian American,
Alaskan Natives, or of Spanish heritage
Seclions 14(c)(3) and 203(e). See 28 CFR
Part 55, Interpretative Guidelines:
Implementation of the Provisions of the
Voting Rights Act Regarding Language
Minority Groups.

§51.3 Delegation of authority.

The responsibility and authority for
determinations under Section 5 have
been delegated by the Attorney General
to the Assistant Attorney General, Civil
Rights Division. With the exception of
objections and decisions following the
reconsideration of objections, the Chief
of the Voting Section is authorized to a¢
on behalf of the Assistant Attorney
General,

§51.4 Date used to determine coverage;
list of covered jurisdictions.

{a) The requirement of Section 5 takes
effect upon publication in the Federal
Register of the requisite determinations
of the Director of the Census and the
Attorney General under Section 4(b).
These determinations are not
reviewable in any court. Section 4(b).

(b) Section 5 requires the preclearance
of changes affecting voting made since
the date used for the determination of
coverage. For each covered jurisdiction
that date is one of the following:
November 1, 1964; November 1, 1965; of
November 1, 1972,

(c) The Appendix to this part contains
a list of covered jurisdictions, together
with the applicable date used to
determine coverage and the Federal
Register citation for the determination @
coverage.

§51.5 Termination of coverage (bailout)
A covered jurisdiction may terminait
the application of Section 5 (or bail oull
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by obtaining the declaratory judgment
described in Section 4fa) of the Act.
i’ifective on and after August 5, 1084,
Section 4{g) autharizes a puolitical
subdivision of a .covered State 4o biring a
declaratory judgment action for the
termination of coverage.

$51.6 Political subunits.

All political subunits within a covered
jurisdiction {e 8., counties, cities, school
districts) are subject te the requirement
of Section 5.

§ 51.7 Political parties.

Certain activities of palitical parties
are subject to the preclearance
requirement of Section 5. A change
affecting voting effected by a political
party is subject to the preclearance
requivement; (1) IT the change relates to
a public-glectoral function of the party
and/(2) if the party is acting under
authority explicitly or implicitly granted
by a povered jurisdiction or palifical
subunit sibject to the preclearance
requirement of Section 5. For exampile,
changes with respect 1o the recruitment
of party members, the conduct of
political campaigns, and the drafting of
party platforms are not subject to the
preclearance requirement, Changes with
respect 1o the conduct.ef primary
eleclions at which parly nominees,
delegates to party conventions, or party
officials are chosen are subject to the
preclearance requirement of Section's,
Where appropriate the term
“jurisdiction” fbut.not “covered
jurisdiction") includes palitical parties.

#51.8 Section 3 coverage.

Under Section 3(c) of the Act, a court
in vating rights litigetion can order as
relief that & jurisdiction mot subject to
the preclearance requirement of Section
5 preclear its woting changes by
submitting them either to the.courtor to
the Altarney General. Where a
jurisdiction is required under Section
3{c) 1o preclear its voting changes, and it
elecis to submit the proposed changes to
the Attorney General for preclearance.
the procedures in this part will apply.

§51.9 Computation of time.

(@) The Attorney General shall have
0 days in which to interpose an
objection to a submitted change
inffecting voting.

(b) Except as specified in '§§ 5137,
5139, and 5142 the 60-day period shall
commence upon receipt by the
Department of Justice of & submission.

{¢) The 66-day period shall mean 60
calendar days, with the day of receipt of
the submission not coumed. If the final
day of the period should fall on a
Saturdny, Sunday, any day designuted

as @ holiday by the President or
Congress of the United States, or any
other day that is not a day of regular
business for the Department of Justice,
the Attorney General shall have until
the close of the next full ‘business day in
which to interpose an-objection. The
dateof the Anorney General's response
shall be the date on which it is mailed 10
the submitting authority,

§51.10 Reguirement of action for
deciaratory judgment or submission to the
Attorney General.

Section 5 reguires that, prior to
enforcement of .any change affecting
voting, the jurisdiction that has enacted
or seeks to administer the change must
either: (1) Obtaina judicial
determination from the U.S. District
Court for.the District .of Columbia that
denial.or abridgment of the right to vote
on sccount of race, color, or membership
in.a language minority group is not the
purpose and will not be the effect af the
change or [2) make to the Attorney
General a proper-submission of the
change to which no.objection is
interposed. It is unlawful to enfarce a
change affecting voting without
obtaining preclearance under.Section 5.
The obligation to-.obtain such
preclearance is not relieved by unlawful
enforcement.

§51.11 Rightto bring sult.

Submission to the Attorney General
does nat affect the right of the
submitfing authority to bring an action
in the US. District Court for the District
of Columbia for a declaratory judgment
that the change affecting voting dees mot
have the prohibited discriminatory
purpose oreffect.

§51.12 Scope of requirement.

Any change affecting voting, even
though it appears to be minor or
indirect, even though it ostensibly
expands voling rights, or even though it
is designed to remove the elements that
caused objection by the Attorney
General to a prior submitted change,
must meet the Section § preclearance
requirement.

§51.13 Examples of changes.

Changes affecting voting indlude, but
are not limited to, the following
examples:

(a) Any change in qualifications or
eligibility for voting.

{b) Any change concerning
registration. balloting, and the counfing
of votes and any change concerning
publicity for or assistance in registration
or voting.

(c) Any change with respect 1o the use
of a language other than English in any
aspect of the eledtoral process.

{d) Any change in the boundaries of
voting precincts orin the location of
polling places.

{€) Any change in the constituency of
an official or the boundaries of a vofing
unit fe.g., through redistricting,
annexation, deannexation,
incorporation, reapportionment,
changing to at-large elections from
district-elections, or changing to district
elections from ut-large elections).

(f) Any change in the method of
determining the outcome of an election
(e.g.. by requiring a majority vote for
election or the use of a designated post
or place system).

(g) Any change affecting the eligibility
of persons 1o become or remain
candidates, to oblain a position on the
ballot in primary or general elections, or
to become or remain holders of elective
offices.

(H) Any change in the eligibility and
qualification precedures for independent
candidates.

{{). Any chunge in the term of an
elective office or an elected offivial or in
the offices that are elective (e.g.. by
shortening 'the term of an office,
changing from election to appointment

orstaggering the terms of offices).

{j) Any change affecting the necessity
of or methods for offering issues and
prepositions for approval by
referendum,

{K) Any change affecting the tight or
ability of persons to participate in

‘political campaigns which is efiected by

a jurisdiction subject 1o the requirement
of Section 5.

§ 51.14 Recurrent practices,

Where a jurisdiction implements a
practice or procedure periodically or
upon certain established contingencies,
a change occurs: (1) The first time such a
practice or procedure is implemented by
the jurisdiction, {2) when the manner in
which such a praclice or procedure is
implemented by the jurisdiction is
changed, or (3) when the rules for
determining when such a practice-or
procedure 'will be implemented are
changed. The failure of the Attorney
General to object to a recurrent practice
or procedure constitutes preclearance of
the Tuture use of the practice or
procedure if its recurrent nature is
clearly stated or described in the
submission oris expressly recognized in
the final response of the Attorney
General on 'the merits of the submission.

§51.15 Enabling legisiation and
contingent or nonuniform requirements.
‘{a) The Tailure of the Attorney
General to interpose an objection to
legislation: (1) That enables or permits
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political subunits to institute a voting
change or (2] that requires or enables
political subunils to institule a voting
change upon some future event or if they
salisfy certain criteria does not exempt
the political subunil itself from the
raquirement to obtain preclearance
when its seeks or is required to institute
the change in question, unless
implementation by the subunit is
explicitly included and described in the
submission of such parent legislation,
{b) Such legislation includes for
example: (1) Legislation authorizing
tounties, cities, or school districts 1o
instilute any of the changes described in
§ 51.13, (2] legislalion requiring a
political subunit that chooses a certain
ferm of government to follow specified
election procedures, (3) legislation
requiring or authorizing political
subunits of a certain size or a certain
location to institute specified changes,
{3) legislation requiring a political
subunit to follow certain practices or
procedures unless the subunits charter
or ordinances specify to the contrary.

§51.16 Distinction between changes in
procedure and changes in substance.

The failure of the Attorney General to
interpose an objection ta a procedure for
instituting a change affecting voting
does not exempt the substantive change
from the preclearance requirement. For
example, if the procedure for the
approval of an annexation is changed
from city council approval to approval
in a referendum, the preclearance of the
new procedure does not exempt an
annexation accomplished under the new
procedure from the preclearance
requirement.

§51.17 Special elections.

(@) The conduct of a special election
{e.g.. an election to fill & vacancy; an
initiative, referendum, or recall election;
or a bond issue election) is subject to
the preclearance requirement to the
extent that the jurisdiction makes
changes in the practices or procedures
to be followed.

(b) A jurisdiction conducting a
referendum election to ratify a change in
a practice or procedure that affects
voling may submit the change to be
voled on at the same time that it submits
any changes involved in the conduct of
the referendum election. A jurisdiction
wishing to receive preclearance for the
change to be ratified should state clearly
that such preclearance is being
requested. See § 51.22 below.

§51.18 Court-ordered changes.

(a) Changes affecting voting that are
specifically ordered by a Federal court
as a result of the courl’s equitable

jurisdiction over an adversary
proceeding are not subject to the
preclearance requirement of Section 5.
Changes designed or formulated by a
Federal court are not subject to
preclearance merely because the court
in fashioning a remedy seeks to
effectuate legitimate policies of the
jurisdiction. When, however, a
jurisdiction submits and a Federal court
then adopts & proposed change
reflecting the policy choices of
jurisdiction officials, the change is
subject to the preclearance requirement
of Section 5. For example, if a Federal
court finds a jurisdiction’s districting
plan unconstitutionally malapportioned
or discriminatory, a remedial plan
prepared on behalf of the jurisdiction
cannot be ordered into effect and
implemented without preclearance,
except when the court concludes that
exigent circumstances (e.g., impending
elections) warrant use of such a plan on
an interim basis. That the jurisdiction
lacks authority under State law to
redistrict on its own does not alter the
application of this rule.

(b) Where a court-ordered change is
not itself subject to the preclearance
requirement, subsequent changes
necessitated by the court order but
decided upon by the jurisdiction are
subject to the preclearance requirement.
For example, although a court-ordered
districting plan may not be subject to
the preclearance requirement, changes
in voting precincts and polling places
made necessary by the new plan remain
subject to Section 5.

§51.19 Request for notification
concerning voting litigation.

A jurisdiction subject to the
preclearance requirement of Section 5
that becomes involved in any litigation
concerning voting is requested promptly
to nolify the Assistant Attorney
General, Civil Rights Division,
Department of Justice, Washington, D.C.
20530. Such notification will not be
considered a submission under Section
5.

Subpart B—Procedures for
Submission to the Attorney General

§51.20 Form of submissions.
Submissions may be made in letter or
any other written form.

§51.21 Time of submissions.

Changes affecting voting should be
submitted as soon as possible after they
become final.

§51.22 Premature submissions.

The Attorney General will not
consider on the merits: (a) Any proposal
for a change affecting voting submitted

prior to final enactment or
administrative decision or (b) any
proposed change which has a direct
bearing on another change affecting
voling which has not received Sectin 5
preclearance. However, with respect 1o
a change for which approval by
referendum, a State or Federal court ora
Federal agency is required, the Attorney
General may make a determination
concerning the change prior to such
approval if the change is not subject to
alteration in the final approving action
and if all other action necessary for
approval has been taken.

§51.23 Party and jurisdiction responsible
for making submissions.

(8) Changes affecting voting shall be
submitted by the chief legal officer or
other appropriate official of the
submitting authority or by any other
authorized person on behalf of the
submitting authority. When one or more
counties or other political subunils
within a State will be affected, the State
may make a submission on their behalf
Where a State is covered as a whole,
State legislation (except legislation of
local applicability) or other changes
undertaken or required by the State
shall be submitted by the State.

(b) A change affected by a political
parly [see § 51.7) may be submitted by
an appropriate official of the political
party.

§51.24 Address for submissions.

Changes affecting voting shall be
mailed or delivered to the Chief, Voting
Section, Civil Rights Division,
Department of Justice, Washington, D.C
20530. The envelope and first page of the
submission shall be clearly marked:
Submission under Section 5 of the
Voting Rights Act.

§51.25 Withdrawal of submissions.

If while a submission is pending the
submitted change is repealed, altered, o
declared invalid or otherwise becomes
unenforceable, the jurisdiction may
withdraw the submission. In other
circumstances, a jurisdiction may
withdraw a submission at any time prior
to a final decision by the Attorney
General. Notice of the withdrawal of a
submission must be made in writing,
addressed to the Chiefl, Voting Section,
Civil Rights Division, Department of
Justice, Washington, D.C. 20530, The
submission shall be deemed withdrawn
upon receipt of said notice, provided
that the Attorney General has not
theretofore made a decision either to
preclear or object to the submission.
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Subpart C—Contents of Submissions

§51.26 General

(a) The source of any information
contained in a submission should be
identified.

(b) Where an estimate is provided in
lieu of more reliable statistics. the
submission should identify the name,
position, and qualifications of the
person responsible for the estimate and
should briefly describe the basis for the
estimate,

(c) Submissions should be no longer
than is necessary for the presentation of
the appropriate information and
materials.

(d) A submitting authority that desires
the Attorney General to consider any
information supplied as parl of an
earlier submission may incorporate such
information by reference by stating the
date and subject matter of the earlier
submission and identifying the relevant
information.

(e) Where information requested by
this subpart is relevant but not known or
available, or is not applicable, the
submission should so state.

§51.27 Required contents.

Each submission should contain the
following information or documents to
enable the Attorney General to make
the required determination pursuant to
Section § with respect to the submitted
change affecting voting:

(a) A copy of any ordinance,
enactment, order or regulation
embodying a change affecting voting.

(b) If the change affecting voting
either is not readily apparent on the face
of the document provided under
paragraph (a) or is not embodied in a
document, & clear statement of the
change explaining the difference
between the submitted change and the
prior law or practice, or explanatory
materials adequate to disclose to the
Altorney General the difference
between the prior and proposed
situation with respect to voting.

(c) The name, title, address, and
telephone number of the person making
the submission.

(d) The name of the submitting
authority and the name of the
jurisdiction responsible for the change, if
different.

(e) If the submission is not from a
State or county, the name of the county
and State in which the submitting
authority is located.

(f) Identification of the person or body
responsible for making the change and
the mode of decision (e.g.. act of State
legislature, ordinance of city council,
administrative decision by registrar).

(g) A statement identifying the
statutory or other authority under which
the jurisdiction undertakes the change
and a description of the procedures the
jurisdiction was required to follow in
deciding to undertake the change.

(h) The date of adoption of the change
affecting voting.

(i) The date on which the change is to
take effect.

(j) A statement that the change has
not yet been enforced or administered,
or an explanation of why such a
statement cannot be made.

(k) Where the change will affect less
than the entire jurisdiction. an
explanation of the scope of the change.

(1) A statement of the reasons for the
change.

{m) A statement of the anticipated
effect of the change on members of
racial or language minority groups.

(n) A statement identifying any past
or pending litigation concerning the
change or related voting practices.

(0) A Statement that the prior practice
has been precleared (with the date) or is
not subject to the preclearance
requirement and a statement that the
procedure for the adoption of the change
has been precleared (with the date) or is
not subject to the preclearance
requirement, or an explanation of why
such statements cannot be made.

{p) Other information that the
Attorney General determines is required
for an evaluation of the purpose or effect
of the change. Such information may
include items listed in § 51.28 and is
most likely to be needed with respect to
redistricting, annexations, and other
complex changes. In the interest of time
such information should be furnished
with the initial submission relating to
voting changes of this type. When such
information is required, but not
provided, the Attorney General shall
notify the submitting authority in the
manner provided in § 51.37.

§51.28 Supplemental contents.

Review by the Attorney General will
be facilitated if the following
information, where pertinent, is
provided in addition to that required by
§ 51.27.

(&) Demographic information. (1)
Total and voting age population of the
affected area before and after the
change, by race and language group. If
such information is contained in
publications of the U.S. Bureau of the
Census, reference to the appropriate
volume and table is sufficient.

(2) The number of register voters for
the affected area by voting precinet
before and after the change, by race and
language group.

(3) Any estimates of population, by
race and language group, made in
connection with the adoption of the
change.

(b) Maps. Where any change is made
that reviges the constitutency that elects
any office or affects the boundaries of
any geographic unit or units defined or
employed for voting purposes (e.g.,
redistricting, annexation, change from
district to at-large elections) or that
changes voting precinct boundaries,
polling place locations, or voter
registration sites, maps in duplicate of
the area to be affected, containing the
following information:

(1) The prior and new boundaries of
the voting unit or units.

(2) The prior and new boundaries of
voling precincts.

(3) The location of racial and language
minority groups.

{4) Any natural boundaries or
geographical features that influenced the
selection of boundaries of the prior or
new units.

{5) The location of prior and new
polling places,

{6) The location of prior and new
voter registration sites.

(c) Election returns. Where a change
may affect the electoral influence of a
racial or language minority group,
returns of primary and general elections
conducted by orin the jurisdiction,
containing the following information:

(1) The name of each candidate.

{2) The race or language group of each
candidate; if known.

(3) The position sought by each
candidate.

{4) The number of voles received by
each candidate, by voting precincl.

(5) The outcome of each contest.

(6) The number of registered voters,
by race and language group, for each
voting precinct for which election
returns are furnished. Information with
respect to elections held during the last
ten years will normally be sufficient.

(d) Language usage. Where a change
is made affecting the use of the language
of a language minority group in the
electoral process, information that will
enable the Attorney General to
determine whether the change is
consistent with the minority language
requirements of the Act. The Attorney
General's interpretation of the minority
language requirements of the Act is
contained in Interpretative Guidelines:
Implementation of the Provisions of the
Voting Rights Act Regarding Language
Minority Groups, 28 CFR Part 55.

(e) Publicity and participation. For
submissions involving controversial or
potentially controversial changes,
evidence of public notice, of the
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opportunity for the public to be heard,
and of the opportunity for interested
parties to participate in the decision to
adopt the proposed change and an
account of the extent to which such
participation, especially by minority
group members, in fact took place,
Examples of materials demonstrating
public notice or participation include:

(1) Copies of newspaper articles
discussing the proposed change.

(2) Copies of public notices that
describe the proposed change and invite
public comment or participation in
hearings and statements regarding
where such public notices appeared
(e.g.. newspaper, radio, or television,
posted in public buildings, sent to
identified individuals or groups).

(3) Minutes or accounts of public
hearings concerning the proposed
change.

(4) Statements, speeches, and other
public communications concerning the
proposed change.

(5) Copies of comments from the
general public.

(6) Excerpts from legislative journals
conlaining discussion of a submitted
enactment, or other materials revealing
its legislative Furpoae.

(9) Availability of the submission.
Copies of public notices that announce
the submission to the Attorney General,
inform the public that a complete
duplicate copy of the submission is
available for public inspection (e.g., at
the county courthouse} and invite
comments for the consideration of the
Attorney General and statements
regarding where such public notice
appeared.

(8) Minority group contacts. For
submissions from jurisdictions having a
significant minority population, the
names, addresses, telephone numbers,
and organizational affiliation (if any) or
racial or language minority group
members residing in the jurisdiction who
can be expected to be familiar with the
proposed change or who have been
active in the political process.

Subpart D—Communications From
Individuals and Groups

§51.29 Communications concerning
voting changes.

Any individual or group may send to
the Attorney General information
concerning a change affecting voting in
a jurisdiction to which Section § applies,

{a) Communications may be in the
form of a letter stating the name,
address, and telephone number of the
individual or group, describing the
alleged change affecting voting and
setting forth evidence regarding whether
the change has or does not have a

discriminatory purpose of effect, or
simply bringing to the atlention of the
Attorney General the fact that a voting
change has occurred.

(b) The communications should be
mailed to the Chief, Voting Section Civil
Rights Division, Department of Justice,
Washington, D.C. 20530. The envelope
and first page should be marked:
Commaent under Section 5 of the Voting
Rights Act.

(c) Comments by individuals or groups
concerning any change affecting voting
may be sent at any time; however,
individuals and groups are encouraged
1o comment as soon as they learn of the
change.

(d) Department of Justice officials and
employees shall comply with the request
of any individual that his or her identity
not be disclosed o any person outside
the Department, to the extent permitted
by the Freedom of Information Act, 5
U.S.C. 552. In addition, whenever it
appears to the Attorney General that
disclosure of the identity of an
individual who provided information
regarding a change affecting voting
“would constitute a clearly unwarranted
invasion of personal privacy" under 5
U.S.C. 552(b)(8). the identity of the
individual shall not be disclosed to any
person outside the Department.

(e) When an individual or group
desires the Attorney General to consider
information that was supplied in
connection with an earlier submission, it
is not necessary to resubmit the
information but merely to identify the
earlier submission and the relevant
information.

§51.30 Action on communications from
Individuals or groups.

(a) If there has already been a
submission received of the change
affecting voting brought to the attention
of the Attorney General by an individual
or group, any evidence from the
individual or group shall be considered
along with the materials submitted and
materials resulting from any
investigation.

(b) If such a submission has not been
received, the Attorney General shall
advise the appropriate jurisdiction of the
requirement of Section 5 with respect to
the change in question.

§51.31 Communications concerning
voting suits.

Individuals and groups are urged to
notify the Chief, Voting Section, Civil
Rights Division, of litigation concerning
voting in jurisdictions subject (o the
requirement of Section 5.

§51,32 Establishment and maintenance of
registry of interested individuals and
groups.

The Attorney General shall establish
and maintain a Registry of Interested
Individuals and Groups, which shall
contain the name and address of any
individual or group that wishes to
receive notice of Section 5 submissions.
Information relating to this registry and
to the requirements of the Privacy Act of
1974, 5 U.S.C. 552a et seq., is contained
in JUSTICE/CRT-004, 48 FR 5334 (Feb. 4
1983),

Subpart E—~Processing of
Submissions

§51.33 Notice to registrants concerning
submissions.

Weekly notice of submissions that
have been received will be given to the
individuals and groups who have
registered for this purpose under § 51.32.
Such notice will also be given with
respect to declaratory judgment actions
filed pursuant to Section 5.

§51.34 Expedited consideration.

{a) When a submitting authority is
required under State Law or local
ordinance or otherwise finds it
necessary to implement a change within
the 60-day period following submission.
it may request that the submission be
given expedited consideration. The
submission should explain why such
consideration is needed and provide the
date by which a determination is
required.

(b) Jurisdictions should endeavor to
plan for changes in advance so that
expedited consideration will not be
required and should not routinely
request such consideration. When a
submitting authority demonstrates good
cause for expedited consideration the
Attorney General will attempt to make &
decision by the date requested.
However, the Attorney General cannot
guarantee that such consideration can
be given.

(c) Notice of the request for expedited
consideration will be given to interested
parties registered under § 51.32.

§51.35 Disposition of Inappropriate
submissions.

The Attorney General will make no
response on the merits with respect to
an inappropriate submission but will
notify the submitting authority of the
inappropriateness of the submission.
Such notification will be made as
promptly as possible and no later than
the 60th day following receipt and will
include an explanation of the
inappropriateness of the submission.
Inappropriate submissions include the
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submission of changes that do not affect
voling (see, e.g., § 51.13), the submission
of standards, practices, or procedures
that have not been changed (see e.g.,

£§ 51.4, 51.14), the submission of
changes that affect voting but are not
subject to the requirement of Section &
(see, €.8., § 51.18), premature
submissions (see § 51.22), and
submissions by jurisdictions not subject
1o the requirement of Section § [see

§§ 51.4. 51.5).

§51.36 Release of information concerning
submissions.

The Attorney General shall have the
discretion to call to the attention of the
submitting authority or any interested
individual or group information or
comments related to a submission.

§51.37 Obtaining information from the
submitting authority

(a) If a submission does not satisfy the
requirements of § 51.27, the Attorney
General may request any omitted
information from the submitting
authority and, upon requesting such
information, shall advise the submitting
authority that the 60-day period will not
commence until such information is
received by the Department of Justice.
Only that information considered
necessary for evaluation of the
submission shall be requested from the
submitting authority. The request shall
be made as promptly as possible after
receipt of the original inadequate
submission, and only the first such
request shall operate to begin anew the
60-day period in which the Attorney
General may interpose an objection.

(b) A copy of the request shall be sent
1o any party who has commented on the
submission or has requested notice of
the Attorney General's action thereon.

(c) If, after a request for further
information is made pursuant to this
section, the information requested
becomes available to the Attorney
General from a source other than the
submilting authority, the Attorney
Ceneral shall promptly notify the
submitting authority, and the 60-day
period will commence upon the date of
such notification.

(d) Notice of the request for and
receipt of further information will be
given to interested parties registered
under § 51,32,

§51.38 Obtaining Information from others.

(a) The Attorney General may at any
lime request relevan! information from
governmental jurisdictions and from
interested groups and individuals and
may conduct any investigation or other
Inquiry that is deemed appropriate in
making a determination.

{b) If a submission doés not contain
evidence of adequate notice to the
public, and the Attorney General
believes that such notice is essential to
a determination, steps will be taken by
the Attorney General to provide public
notice sufficient to invite interested or
affected persons to provide evidence as
to the presence or absence of a
discriminatory purpose or effect. The
submitting authority shall be advised
when any such steps are taken.

§51.39 Supplementary submissions.

When a submitting authority provides
documents and written information
materially supplementing a submission
{or a request for reconsideration of an
objection) for evaluation as if part of its
original submission, or, before the
expiration of the 60-day period, makes a
second submission such that the two
submissions cannot be independently
considered, the 60-day period for the
original submission will be calculated
from the receipt of the supplementary
information or from the second
submission.

§51.40 Failure to complete submissions.

If after 60 days the submitting
authority has not provided further
information in response to a request
made pursuant to § 51.37(a), the
Attorney General, absent extenuating
circumstances and consistent with the
burden of proof under Section 5
described in § 51,51 (b) and (d), may
object to the change, giving notice as
specified in § 51.44.

§ 51.41 Notification of decision not to
object.

(&) The Attorney General shall within
the 60-day period allowed notify the
submitting authority of a decision to
interpose no objection to a submitted
change affecting voting.

(b) The notification shall state that the
failure of the Attorney General to object
does not bar subsequent litigation to
enjoin the enforcement of the change.

(c) A copy of the notification shall be
sent to any party who has commented
on the submission or has requested
notice of the Attorney General's action
thereon.

§51.42 Failure of the Attorney General to
respond.

It is the practice and intention of the
Attorney General to respond to each
submission within the 60-day period.
However, the failure of the Attorney
General to make a written response
within the 60-day period constitutes
preclearance of the submitted change,
provided the submission is addressed as
specified in § 51.24 and is appropriate

for a response on the merits as
described in § 51.35.

§51.43 Reexamination of decision not to
object.

After notification to the submitting
authority of a decision to interpose no
objection to a submitted change
affecting voting has been given, the
Altorney General may reexamine the
submission if, prior to the expiration of
the 60-day period, information indicating
the possibility of the prohibited
discriminatory purpose or effect is
received. In this event, the Attorney
General may interpose an objection
provisionally and advise the submitling
authority that examination ofithe change
in light of the newly raised issues will
continue and that a final decision will
be rendered as soon as possible.

§ 51.44 Notification of decision to object.

{a) The Attorney General shall within
the 60-day period allowed notify the
submitting authority of a decision to
interpose an objection. The reasons for
the decision shall be stated.

(b) The submitting authority shall be
advised that the Attorney General will
reconsider an objection upon a request
by the submitting authority.

{¢) The submitting authority shall be
advised further that notwithstanding the
objection it may institute and action in
the U.S. District Court for the District of
Columbia for a declaratory judgment
that the change objected 1o by the
Attorney General does not have the
prohibited discriminatory purpose or
effect.

(d) A copy of the notification shall be
sent to any party who has commented
on the submission or has requested
notice of the Attorney General's action
thereon.

(e) Notice of the decision to interpose
an objection will be given to interested
parties registered under § 51.32.

§51.45 Request for reconsideration.

(a) The submitting authority may &l
any time request the Attorney General
to reconsider an objection.

(b) Requests may be in letter or any
other written form and should contain
relevant information or legal argument.

(c) Notice of the request will be given
to any party who commented on the
submission or requested notice of the
Attorney General's action thereon and
to interested parties registered under
§ 51.32. In appropriate cases the
Altorney General may request the
submitting authority to give loca! public
notice of the request.
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§51.46 Reconsideration of objection at
the instance of the Attorney General.

(a) Where there appears 1o have been

. & substantial change in operative fact or
relevant law, an objection may be
reconsidered, if it is deemed
appropriale, at the instance of the
Attorney General.

(b) Notice of such a decision to
reconsider shall be given to the
submitting authority, to any party who
commented on the submission or
requested notice of the Attorney
General's action thereon, and to
interested parties registered under
§ 51.32, and the Attorney General shall
decide whether to withdraw or to
continue the objection only after such
persons have had a reasonable
opportunity to comment.

§51.47 Conference.

{a) A submitting authority that has
requested reconsideration of an
objection pursuant to § 51.45 may
request a conference to produce
information or legal argument in support
of reconsideration.

(b) Such a conference shall be held at
a location determined by the Attorney
General and shall be conducted in an
informal manner,

(c) When a submitting authority
requests such a conference, individuals
or groups that commented on the change
prior to the Attorney General's objection
or that seek to participate in response to
any notice of a request for
reconsideration shall be notified and
given the opportunity to confer.

(d) The Attorney General shall have
the discretion to hold separate meetings
to confer with the submitting authority
and other interested groups or
individuals.

(e) Such conferences will be open to
the public or to the press only at the
discretion of the Attorney General and
with the agreement of the participating
parties.

§51.48 Decision after reconsideration.

(a) The Attorney General shall within
the 60-day period following the receipt
of a reconsideration request or followi
notice given under § 51.46(b) notify the
submitting authority of the decision to
continue or withdraw the objection,
provided that the Attorney General shall
have at least 15 days following any
conference that is held in which to
decide. The reasons for the decision
shall be stated.

(b) The objection shall be withdrawn
if the Attorney General is satisfied that
the change does not have the purpose
and will not have the effect of
discriminating on account of race, color,

or membership in a language minority
group.

(c) If the objection is not withdrawn,
the submitting authority shall be
advised that notwithstanding the
objection it may institute an action in
the U.S. District Court for the District of
Columbia for a declaratory judgment
that the change objected to by the
Attorney General does not have the
prohibited purpose or effect.

(d) A copy 6f the notification shall be
senlt to any party who has commented
on the submission or reconsideration or
has request notice of the Attorney
General’s action thereon.

(e) Notice of the decision after
reconsideration will be given to
interested parties registered under
§ 51.32.

§51.49 Absence of judicial review.

The decision of the Attorney General
not to object to a submitted change or to
withdraw an objection is not
reviewable. However, Section 5 states:
"Neither an affirmative indication by the
Attorney General that no objection will
be made, nor the Attorney General's
failure to object, nor a declaratory
judgment entered under this section
shall bar a subsequent action to enjoin
enforcement of such qualification,
prerequisite, standard, practice, or
procedure.”

§51.50 Records concerning submissions.

(a) Section 5 files: The Atlorney
General shall maintain a Section 5 file
for each submission, containing the
submission, related written materials,
correspondence, memoranda,
investigative reports, notations
concerning conferences with the
submim‘:f authority or any interested
individual or group, and copies of any
letters from the Attorney General
concerning the submission.

{b) Objection files: Brief summaries
regarding each submission and the
general findings of the Department of
Justice investigation and decision
concerning it will be prepared when a
decision to interpose, continue, or
withdraw an objection is made. Files of
these summaries, arranged by
jurisdiction and by the date upon which
such decision is made, will be
maintained.

(c) Computer file: Records of all
submissions and of their dispositions by
the Attorney General shall be
electronically stored and periodically
retrieved in the form of computer
printouts,

(d) The contents of the above-
described files, either in paper or in
microfiche form, shall be available for
inspection and copying by the public

during normal business hours at the
Voting Section, Civil Rights Division,
Department of Justice, Washinglon. D.C.
Materials that are exempt from
inspection under the Freedom of
Information Act, 5 U.S.C. 552(b), may be
withheld at the discretion of the
Attorney General. Communications from
individuals who have requested
confidentiality or with respect to whom
the Attorney General has determined
that confidentiality is appropriate under
§ 51.29(d) shall be available only as
provided by § 51.29{d). Applicable fees,
if any, for the copying of the contents of
these files are contained in the
Department of Justice regulations
implementing the Freedom of
Information Act, 28 CFR 186.10.

Subpart F—Determinations by the
Attorney General

§51.51 In general.

(8) Basic standard. Section § provides
for submission to the Attorney General
as an alternative to the seeking of a
declaratory judgment from the U.S.
District Court for the District of
Columbia. Therefore, the Attorney
General shall make the same
determination that would be made by
the court in an action for a declaratory
judgment under Section 5: Whether the
submitted change has the purpose or
will have the effect of denying or
abridging the right to vote on account of
race, color, or membership in a language
minority group.

(b) Burden of proof. The burden of
proof on a submitting authority when it
submits a change to the Attorney
General is the same as it would be if the
change were the subject of a declaratory
judgment action in the U.S. District
Court for the District of Columbia. See
South Carolina v. Katzenbach, 363 U S.
301, 335 (1966).

(¢) Information considered. The
Attorney General shall base a
determination on a review of material
presented by the submitting authority,
relevant information provided by
individuals or groups, and the results of
any investigation conducted by the
Department of Justice.

(d) Nature of the determinations. (1) If
the Attorney General determines that a
submitted change does not have the
prohibited purpose or effect, no
objection shall be interposed to the
change.

(2) If the Attorney General determines
that a submitted change has the
prohibited purpose or effect, an
objection shall be interposed to the
change.
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(3) If the evidence as to the purpose or
ffact of a change is conflicting and the
atlorney General is unable to determine
1hat the submitted change does not have
|h# prohibited purpose or effect an
bbjection shall be interposed to the

change.

$51.52 Changes with a discriminatory
purpose.

The Attorney General will object to a
change affecting voling that is
undertaken for a racially discriminatory
purpose of @ purpose to discriminate on
ihe basis of membership in a language
minority group. See City of Richmond v.
United States, 422 U.S. 358, 378 (1975).

§51.53 Changes with a discriminatory
etfect.

The Attorney General will object loa
change affecting voting that will lead to
s retrogression in the position of
members of a racial or language
minority group (i.e., will make members
of such & group worse off than they had
been before the change) with respect to
their effective exercise of the electoral
franchise. See Beer v. United Siates, 425
US. 130, 140-142 (1976). Where
retrogression is unavoidable, however,
the Allorney General will not object to a
retrogressive change that nonetheless
fairly reflects minority voting strength as
it exists, See City of Richmond v. United
States, 422 US, 358, 370-371 (1975).

}51.54 Changes that violate the
Constitution or other Federal statutes.
Because Section § is designed to
safeguard the right to vote from
discrimination on account of race, color,
or membership in a language minority
group, the Attorney General will object
o a change affecting voting that has
been shown to deny or abridge the right
lo vote in violation of the Fifteenth
Amendment to the Constitution or any
other constitutional or statutory
provision providing this safeguard
against discrimination. Such statutory
provisions include 42 U.S.C. 1971 (a) and
(b) and Sections 2, 4(a), 4(0)(2), 4{N(4),
23{c), and 208 of the Voting Rights Act.

15155 Relevant tactors.

~ The existence of a reasonable and
‘egilimate justification for a submitted
change is generally highly relevant in
tvaluating that change under Sectien 5.
Also generally relevant is the extent lo
which the jurisdiction afforded members
of racial and language minority groups
‘;n opportunity to participate in the
tecision to make the change and took
their congerns into account in making
the change. Departures from objective
Suidelines and fair and conventional
Proecedures in adopling the change are
lkely to be particularly relevant.

§51.56 Particularized standards for
certain types of changes.

(a) Introduction. Many of the types of
changes affecting voting are listed in
§ 51.13. This section and the sections
that follow set forth standards—in
addition to those set forth above—that
are used by the Attorney General in
reviewing redistrictings (see § 5§1.57),
changes in electoral systems (see
§ 51.58), and annexations (see § 51.59).

(b) Basic principles. The basic
principles relied upon by the Attorney
General in deciding whether or not to
object to changes involving
representation are defined in the
following cases: Gomillion v. Lightfool,
364 U.S. 339 (1960); Whitcomb v. Chavis,
403 U.S. 124 (1971); White v. Regester,
412 U.S. 755 (1973); City of Richmond v.
United States, 422 U.S, 358 (1875); Beer
v. United States, 425 U.S. 130 (1976);
United Jewish Organizations of
Williamsburg, Inc. v. Carey, 430 U.S. 144
(1977); Connor v. Finch, 431 U.S, 407
(1977); City of Mobile v. Bolden, 446 U.S,
55 (1980); City of Rome v. United States,
446 U.S. 156 (1980); Rogers v. Lodge, 458
U.S. 618 (1982); City of Port Arthur v,
United States, 459 U.S. 159 (1982).

[c) Section 2 as a bas’s for abjection.
{1) The Attorney General will interpose
an objection based upon violation of
Section 2 if there is clear and convincing
evidence of such a violation that
remains unrebutted by the submitting
authority after it has been afforded an
opportunity to do so. The burden of
proof remains, as in suits brought under
Section 2, on the party or parties
alleging violation of the section. and not
on the submitting authority.

{2) A violation of Section 2 may
exist— f

(i) Where district lines are drawn in a
manner that unreasonably fragments
minority voter concentrations, or

{ii) Where multi-member districts or
an at-large election system submerge
minority voter concentrations;

and where such fragmentation or
submergence results in a denial of
access lo the political process for
minority voters. (A denial of access is
determined by reference to all of the
factors that the Congress deems
relevant to the Seclion 2 inquiry, as
borrowed, eg. from White v. Regester,
412 U.S, 755 (1973), and cases referenced
at S. Rep. 97417, §7th Cong., 2d Sess. 23
nn, 78 & 82,

{(3) A violation of Section 2 is not
established merely upon a showing that
a particular election system or aspect
thereof or particular district lines are not
designed in a manner likely to result in
the election of one or more [or a
proportional number of) representatives

preferred by members of a minority
group.

§ 51.57 Redistrictings.

{a) The Attorney General will object
to a redistricting plan:

(1) If the submitted plan reflects a
discriminatory purpose.

(2) If any significant reduction of
minority voting strength under the
submitted plan compared to minority
voting strength under the existing plan is
not required to achieve equal district
population or other legitimate
governmental goals.

(3) If the submitted plan demonstrably
would result in a denial or abridgment
of the right to vote in violation of
Section 2. See § 51.56(c).

(b) The circumstances that lead to an
objection with respect to redistricting
plans most often occur when some or all
of the following facts are found to exist:

(1) There is a pattern of racial bloc
voling against candidates who are the
choice of members of minority groups.

{2) The submitted plan unnecessarily
fragments minority concentrations,

(3) The submitted plan unnecessarily
over concentrates minorities in one or
more districts.

{4) The jurisdiction rejected or refused
to consider allernative plans that would
effectuate its legitimate governmental
interests and would reduce minority
voling strength less than the submilted
plan did.

(c) Other relevant factors for
determining whether a basis for
objection by the Attarney General exists
are:

(1) The extent to which minorities
have been denied an equal opportunity
to participate in the various political
activities that take place in the
jurisdiction.

(2) The extent to which minorities
have been denied an equal opportunity
to influence elections that take place in
the jurisdiction and to influence the
decision-making of elected officials in
the jurisdiction.

{3) The exten! to which continuing
effects of past discrimination have
resulted in lower voter registration and
election participation rates for minority
group members than for other persons.

{4) The extent to which the districts
created by the submitled plan
needlessly depart from objective
redistricting criteria such as
compactness and contiguity or follow a
unique configuration that inexplicably
disregards prior district boundaries,
boundaries of districts of other
contemporaneous plans, political
boundaries, prior precinct boundaries.
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natural boundaries, or manmade
physical boundaries.

(5) The extent to which the submitted
plan is inconsistent with the
jurisdiction’s stated redistricting
standards.

§51.58. Changes in electoral systems.

(a) The adoption of an at-large
(juriediction-wide) system raises
significant Section 5 issues, which
courts have addressed on numerous
occasions. See § 51.56(b). The Attorney
General applies the principles extracted
from that case law in assessing the
permissibility of such changes. The
same principles generally govern
changes in other aspects of electoral
systems, although the impact of these
other changes on minority voting
strength often is not as significant. Such
changes include: use of numbered posts,
anti-single shot provisions, candidate
residency districts, or staggered terms;
plurality versus majority vote
requirements; increases or decreases in
the size of elective bodies; and partisan
versus nonpartisan elections.

(b) The Attorney General will object
to a change in a jurisdiction’s electoral
system:

(1) If the change in the electoral
system reflects a discriminatory
purpose,

(2) If the new system unfairly or
unnecessarily reduces minority voting
strength from its level under the old
system.

(3) If the new system demonstrably
would result in a denial or abridgment
of the right to vote in violation of
Section 2. See § 51.56(c).

(c) The circumstances that lead to an
objection with respect to changes in
electoral systems most often occur when
some or all of the following facts are
found to exist:

(1) There is a pattern of racial bloc
voting against candidates who are the
choice of members of minority groups.

(2) The jurisdiction rejected or refused
to consider alternative systems that
would effectuate its legitimate
governmental interests and would
reduce minority voting strength less
than the adopting change did.

(3) The change needlessly submerges
minority concentrations into electoral
units in such a manner as effectively to
deprive minority voters of equal access
to the political process.

(d) Other relevant factors for
determining whether a basis for
objection by the Attorney General with

respect to the use of an electoral system
exists are:

{1) The extent to which minorities
have been denied an equal opportunity
to participate in the various political
activities that take place in the
jurisdiction.

(2) The extent to which minorities
have been denied an equal opportunity
to influence elections that take place in
the jurisdiction and to influence the
decision-making of elected officials in
the jurisdiction.

(3) The extent to which the continuing
effects of past discrimination have
resulted in lower voter registration and
election participation rates for minority
group members than for other persons.

§51.59. Annexations.

(a) Annexations are subject to Section
5 preclearance because they alter the -
composition of a jurisdiction’s
electorate. Thus, in analyzing
annexations under Section 5, the
Attorney General only considers the
purpose and effect of the annexation as
it pertains to voting.

(b) Selective. The Attorney General
will object if a jurisdiction’s annexations
reflect the purpose or have the effect of
excluding minorities while including
other similarly situated persons.

(c) Dilutive. The Attorney General
will object to annexations if they reflect
a discriminatory purpose or if a// three
of the following criteria are satisfied:

(1) The annexation will result in a
significant reduction in a jurisdiction's
minority population percentage. (This
reduction is measured at the time of the
submission or is based on projections
into the reasonably foreseeable future.)

(2) There is'a pattern of racial bloc
voting against candidates who are the
choice of members of minority groups.

(3) The electoral system to be used in
the jurisdiction does not fairly reflect
minority voting strength as it exists in
the post-annexation jurisdiction.

Subpart G—Sanctions
§51.60 Enforcement by the Attorney
General.

(a) The Attorney General is
authorized to bring civil actions for
appropriate relief against violations of
the Act's provisions, including Section 5.
See Section 12(d).

(b) Certain violations may be subject
to criminal sanctions. See Sections 12
{a) and (c).

§51.61 Enforcement by private parties

Private parties have standing to
enforce Section 5.

§51.62 Bar to termination of coverage
(ballout).

(a) Effective on and after August 3,
1984, Section 4(a) of the Acl requires
that a jurisdiction seeking to have its
coverage under Section 5 terminated (s
to “bail out") must demonstrate
compliance with Section 5, as describe
in Section 4(a), during the ten years
preceding the filing of the bailout actic
and during its pendency.

{b) For purposes of Section 4{a), 2
jurisdiction shall not be deemed to ha
failed to comply with Section 5 by
reason of an objection interposed and
subsequently withdrawn (see § 51.45)%
the Attorney General.

(¢) Notice of the filing of a bailout
action will be given to interested parti
registered under § 51.32.

Subpart H—Petition To Change
Procedures

§51.63 Who may petition.

Any jurisdiction or interested
individual or group may petition to hay
these procedural guidelines amended

§51.64 Form of petition.

A petition under this subpart may be
made by informal letter and shall stale
the name, address, and telephone
number of the petitioner, the change
requested, and the reasons for the
change.

§51.65 Disposition of petition.

The Attorney General shall prompt
consider and dispose of a petition und
this subpart and give notice of the
disposition, accompanied by a simple
statement of the reasons, to the
petitioner.

Appendix—Jurisdictions Covered U
Section 4(b) of the Voting Rights Acl,
Amended

The preclearance requirement of Section!
of the Voting Rights Act, as amended, app!
in the following jurisdictions. The applicat¥
date is the date that was used to determint
coverage and the date after which changet
affecting voting are subject to the
preclearance requirement.

Some jurisdictions, for example, Yuba

« County, California, are included more thss

once because they have been determined @
more than one occasion to b covered unle
Section 4(b).
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 12
IFRL 2622-1]

Enforcement of Nondiscrimination on
the Basis of Handicap in the
Environmental Protection Agency's
Programs

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notice of proposed rulemaking.

SUMMARY: This proposed regulation
provides for the enforcement of section
504 of the Rehabilitation Act of 1973, as
amended, which prohibits
discrimination on the basis of handicap,
as it applies to programs or activities
conducted by the Environmental
Protection Agency.
DATES: To be assured of consideration,
comments must be in writing and must
be received on or before July 5, 1985.
Comments should refer to specific
sections in the regulation.
ADDRESSES: Comments should be sent
to: Nathaniel Scurry, Director, Office of
Civil Rights, Room 206 West Tower, 401
M Street, SW., Washington, D.C. 20460.
Comments received will be available
for public inspection in the Public
Information Reference Unit, Room 2004
Mall, Environmental Protection Agency,
401 M Street, SW., Washington, D.C.
20460. Copies of this notice are available
on tape for those with impaired vision.
The tape may be listened to in the Office
of Civil Rights, EPA, at the above
address. For information, please call
202/382-4575.
FOR FURTHER INFORMATION CONTACT:
Ms, Nereid Maxey, Office of Civil Rights
(A-105), Environmental Protection
Agency, Room 211 West Tower, 401 M
Street, SW., Washington, D.C. 20460,
{202) 382-4567, TDD (202) 382-4565.
SUPPLEMENTARY INFORMATION:

Background

The purpose of this proposed rule is to
provide for the enforcement of section
504 of the Rehabilitation Act of 1973, as
amended (29 U.S.C. 794), as it applies to
programs and activities conducted by
Environmental Protection Agency. As
amended by the Rehabilitation,
Comprehensive Services, and
Developmental Disabilities
Amendments of 1978 (section 119, Pub.
L. 95-602, 92 Stat. 2982), section 504 of
the Rehabilitation Act of 1973 states that

No otherwise qualified handicapped
individual in the United States, . . . shall,
solely by reason of his handicap be excluded
from the participation in. be denied the

benefits of. or be subjected to discrimination
under any program or activity receiving
Federal financial assistance or under any
program or activity conducted by any
Executive agency or by the United Stotes
Postal Service. The head of each such agency
shall promulgate such regulations as may be
necessary to carry out the amendments to
this section made by the Rehabilitation,
Comprehensive Services, and Developmental
Disabilities Act of 1878. Copies of any
propesad regulation shall be submitted to
appropriate authorizing commutees of the
Congress, and such regulation may take
effect no earlier then the thirtieth day after
the date on which such regulation is so
submitted to such committees.

(28 U.S.C, 794) (amendment itslicized),

The substantive nondiscrimination
obligations of the agency, as set forth in
this proposed rule, are identical, for the
most part, to those established by
Federal regulations for programs or
activities receiving Federal financial
assistance. See 28 CFR Part 41 (section
504 coordination regulation for federally
assisted programs). This general
parallelism is in accord with the intent
expressed by supporters of the 1978
amendment in floor debate, including its
sponsor, Rep. James M. Jeffords, that the
Federal Government should have the
same section 504 obligations as
recipients of Federal financial
assistance. 124 Cong. Rec. 13,901 (1978)
(remarks of Rep. Jeffords); 124 Cong.
Rec. E2668, E2670 (daily ed. May 17,
1978) id.; 124 Cong. Rec. 13,897 (remarks
of Rep. Brademas); id. at 38,552 (remarks
of Rep. Sarasin).

This regulation has been reviewed by
the Department of Justice. It is an
adaptation of a prototype prepared by
the Department of Justice under
Executive Order 12250 (45 FR 72095, 3
CFR, 1980 Comp., p. 298) and distributed
lo Executive agencies.

This reggdation has also been
reviewed by the Equal Employment
Opportunity Commission under
Executive Order 12067 (43 FR 28967, 3
CFR, 1978 Comp., p. 2086).

It is not a major rule within the
meaning of Executive Order 12291 (46
FR 13183, 3 CFR, 1981 Comp., p. 127)
and, therefore, a regulatory impact
analysis has not been prepared.

This regulation does not have an
impact on small entities. It is not,
therefore, subject to the Regulatory
Flexibility Act (5 U.S.C. 601-612).

Section-by-Section Analysis
Section 12,101 Purpose.

Section 12.101 states the purpose of
the proposed rule, which is to effeciuate
section 119 of the Rehabilitation,
Comprehensive Services, and
Developmental Disabilities

Amendments of 1978, which amended
section 504 of the Rehabilitation Act of
1973 to prohibit discrimination on the
basis of handicap in programs or
activities conducted by Executive
agencies or the United States Postal
Service.

Section 12.102 Application

The proposed regulation applies 1o all
programs or activities conducted by the

agency.
Section 12.1038 Definitions.

“Agency." For purposes of this
regulation "agency” means
Environmental Protection Agency.

“Assistant Attorney General."
“Assistant Attorney General" refers 1o
the Assistant Attorney General, Civil
Rights Division, United States
Department of Justice.

"Auxiliary aids.” "Auxiliary aids”
means services or devices that enable
persons with impaired sensory, manual,
or speaking skills to have an equal
opportunity to participate in and enjoy
the benefits of the agency’s programs or
activities. The definition provides
examples of commonly used auxiliary
aids. Although auxiliary aids are
required explicitly only by § 12.160({a)(1),
they may also be necessary to meet
other requirements of the regulation.

“"Complete complaint.” The definition
of “complete complaint” enables the

to determine the beginning of its
obligation to investigate a complaint
(see § 12.170(d)).

“Facility." The definition of “facility”

is similar to that in the section 504

~ coordination regulation for federally
assisted programs, 28 CFR 41.3(f), excep!
that the term “rolling stock or other
conveyances” has been added and the
phrase “or interest in such property" has
been deleted to clarify its coverage. The
phrase, “or interest in such property," is
deleted, because the term “facility,” as
used in this regulation, refers to
structures and not to intangible property
rights. It should, however, be noted that
the regulation applies to all programs
and aclivities conducted by the agency
regardless of whether the facility in
which they are conducted is owned,
leased, or used on some other basis by
the agency. The term “facility" is used in
§ 12.150 and § 12.170(f).

“Handicapped person.” The definition
of “handicapped person" is identical to
the definition appearing in the section
504 coordination regulation for federally
assisted programs (28 CFR 41.31).

“Qualified handicapped person.” The
definition of “qualified handicapped
person” is a revised version of the
definition appearing in the section 504
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wordination regulation for federally
assisted programs (28 CFR 41.32).

puragraph (1) deviates from existing
regulations for federally assisted
programs because of intervening court
decisions. It defines “'qualified
handicapped person™ with regard to any
program under which a person is
required to perform services or to
schieve a level of accomplishment. In
such programs a qualified handicapped
person is one who can achieve the
purpose of the program without
modifications in the program that would
result in @ fundamental alteration in its
nature. This definition reflects the
decision of the Supreme Court in
Southeastern Community College v.
Dovis, 442 U.S. 397 (1979). In that case,
the Court ruled that a hearing-impaired
spplicant to a nursing school was not a
“qualified handicapped person” because
her hearing impairment would prevent
her from participating in the clinical
training portion of the program. The
Court found that, if the program were
modified so as to enable the respondent
to participate (by exempting her from
the clinical training requirements), “she
would not receive even a rough
equivalent of the training a nursing
program normally gives.” /d. at 410. It
also found that “the purpose of [the]
program was lo train persons who could
serve the nursing profession in all
customary ways,” /d. at 413, and that
the respondent would be unable,
because of her hearing impairment. to
perform some functions expected of a
registered nurse. It therefore concluded
that the school was not required by
section 504 to make such modifications
that would result in “a fundamental
alteration in the nature of the program.”
Id at 410.

We have incorporated the Court's
language in the definition of "qualified
handicapped person” in order to make
clear that such a person must be able to
participate in the program offered by the
agency, The agency is required to make
modifications in order to enable a
handicapped applicant to participate,
but is not required to offer a program of
@ fundamentally different nature. The
lest is whether, with appropriate
modifications, the applicant can achieve
the purpose of the program offered; not
whether the applicant could benefit or
obtain results from some other program
that the agency does not offer. Although
the revised definition allows exclusion
of some handicapped people from some
Programs, it requires that a handicapped
person who is capable of achieving the
purpose of the program must be
dccommodated, provided that the

modifications do not fundamentally
alter the nature of the program.

We encourage comment on paragraph
(1). The language we have proposed
comes directly from the Supreme Court's
interpretation of section 504. However,
so long as the definition of “qualified
handicapped person” remains faithful to
the statute and current case law, we are
receptive to alternative language.

For programs or activities that do not
fall under the first paragraph, paragraph
(2) adopts the existing definition of
“qualified handicapped person” with
respect 1o services (28 CFR 41.32(b)) in
the coordination regulation for programs
receiving Federal financial assistance.
Under this definition, a qualified
handicapped person is a handicapped
person who meets the essential
eligibility requirements for participation
in the program or activity,

“Section 504." This definition makes
clear that, as used in this regulation,
“section 504" applies only to programs
or activities conducted by the agency
and not to programs or activities to
which it provides Federal financial
assistance,

Section 12.110 Self-evaluation.

The agency shall conduct a self-
evaluation of its compliance with
section 504 within one year of the
effective date of this regulation. The
process shall include consultation with
interested persons, including
consultation with handicapped persons
orforganizations representing
handicapped persons. The Department
of Justice is considering whether and to
what degree the Federal Advisory
Committee Act (5 U.S.C. app.) is
applicable to the proposed consultation
requirement. The self-evaluation
requirement is present in the existing
section 504 coordination regulation for
programs or activities receiving Federal
financial assistance (28 CFR 41.5(b)(2)).
Experience has demonstrated the self-
evaluation process to be a valuable
means of establishing a working
relationship with handicapped persons
that promotes both effective and
efficient implementation of section 504.

The self-evaluation will be concluded
with a report to the Administrator of
findings and recommendations. Within
60 days of the receipt of the report, the
Administrator wiil direct that certain
actions be taken as he/she deems
appropriate,

Section 12.111 Notice.

Section 12.111 requires the agency to
disseminate sufficient information to
employees, applicants, participants,
beneficiaries, and other interested
persons to apprise them of rights and

protections afforded by section 504 and
this regulation. Methods of providing
this information include, for example,
the publication of information in
handbooks, manuals, and pamphlets
that are distributed to the public to
describe the agency's programs and
activities; the display of informative
posters in service centers and other
public places; or the broadcast of
information by television or radio.

Section 12,130 General prohibitions
against discrimination.

Section 12.130 is an adaptation of the
corresponding section of the section 504
coordination regulation for programs or
activities receiving Federal financial
assistance (28 CFR 41.51).

Paragraph (a) restates the
nondiscrimination mandate of section
504. The remaining paragraphs in
§ 12.130 establish the general principles
for analyzing whether any particular
action of the agency violates this
mandate. These principles serve as the
analytical foundation for the remaining
sections of the regulation. Whenever the
agency has violated a provision in any
of the subsequent sections, it has also
violated one of the general prohibitions
found in § 12.130. When there is no
applicable subsequent provision, the
general prohibitions stated in this
section apply.

Paragraph (b) prohibits over! denials
of equal treatment of handicapped
persons. The agency may not refuse to
provide a handicapped person with an
equal opportunity to participate in or
benefit from its program simply because
the person is handicapped. Such
blatantly exclusionary practices often
result from the use of irrebuttable
presumptions that absolutely exclude
certain classes of disabled persons (e.g..
epileptics, hearing-impaired persons,
persons with heart ailments) from
participation in programs or activities
without regard to an individual's actual
ability to participate. Use of an
irrebuttable presumption is permissible
only when in all cases a physical
condition by its very nature would
prevent an individual from meeting the
essential eligibility requirements for
participation in the activity in question
It woud be permissible, therefore, to
exclude without an individual
evaluation all persons who are blind in
both eyes from eligibility for a license te
operate a commercial vehicle in
interstate commerce; but it may not be
permissible to automatically disqualify
all those who are blind in just one eye.

Section 504, however, prohibits more
than just the most obvious denials of
equal treatment. It is not enough to
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admit persons in wheelchairs lo a
program if the facilities in which the
program is conducted are inaccessible,
Paragraph (b)(1)(iii), therefore, requires
that the opportunity to participate or
benefit afforded to a handicapped
person be as effective as that afforded
to others. The later sections on program
accessibility (§§ 12.150-151) and
communications (§ 12.160) are specific
applications of this principle.

Despite the mandate of paragraph (d)
that the agency administer its programs
and activities in the most integrated
setling appropriate to the needs of
qualified handicapped persons,
paragraph (b){1){iv), in conjunction with
paragraph (d), permits the agency to
develop separate or different aids,
benefits, or services when necessary to
provide handicapped persons with an
equal opportuntity to participate in or
benefit from the agency's programs or
activities. Paragraph (b)(1)(iv) requires
that different or separate aids, benefits,
or services be provided only when
necessary to ensure that the aids,
benefits, or services are as effective as
those provided to others, Even when
separate or different aids, benefits, or
services would be more effective,
paragraph (b)(2) provides that a
qualified handicapped person still has
the right to choose to participate in the
program that is not designed to
accommodate handicapped persons.

Paragraph (b)(1)(v) prohibits the
agency from denying a qualified
handicapped person the opportunity to
participate as a member of a planning or
advisory board.

Paragraph (b)(1)(vi) prohibits the
agency from limiting a qualified
handicapped person in the enjoyment of
any right, privilege, advantage, or
opportunity enjoyed by others receiving
any aid, benefit, or service,

Paragraph (b)(3) prohibits the agency
from utilizing criteria or methods of
administration that deny handicapped
persons access to the agency’s programs
or aclivities. The phrase “criteria or
methods of administration" refers to
official writlen agency policies and the
actual practices of the agency. This
paragraph prohibits both blatantly
exclusionary policies or practices and
nonessential policies and practices that
are neutral on their face, but deny
handicapped persons an effective
opportunity lo participate.

Paragraph (b)(4) specifically applies
the prohibition enunciated in
§ 12.130(b)(3) to the process of selecting
sites for construction of new facilities or
existing facilities to be used by the
agency. Paragraph (b)(4) does not apply
to construction of additional buildings at
an existing site.

Paragraph (b)(5) prohibits the agency,
in the selection of procurement
contractors, from using criteria that
subject qualified handicapped persons
to discrimination on the basis of
handicap. |,

Paragraph (b)(6) prohibits the agency
from discriminating against qualified
handicapped persons on the basis of
handicap in the granting of licenses or
certification. A person is a "qualified
handicapped person' with respect to
licensing or certification, if he or she can
meet the essential eligibility
requirements for receiving the license or
certification (see § 12.103).

In addition, the agency may not
establish requirements for the programs
or aclivities of licensees or certified
entities that subject qualified
handicapped persons to discrimination
on the basis of handicap. For example,
the agency must comply with this
requirement when establishing safety
standards for the operations of
licensees. In that case the agency must
ensure that standards that it
promulgates do not discriminate against
the employment of qualified
handicapped persons in an
impermissible manner.

Paragraph (b)(6) does not extend
section 504 directly to the programs or
activities of licensees or certified
entities themselves. The programs or
activities of Federal licensees or
certified entities are not themselves
federally conducted programs or
activities nor are they programs or
activities receiving Federal financial
assistance merely by virtue of the
Federal license or certificate. However,
as noted above, section 504 may affect
the content of the rules established by
the agency for the operation of the
program or activity of the licensee or
certified entity, and thereby indirectly
affect limited aspects of their
operations.

Paragraph (c) provides that programs
conducted pursuant to Federal statute or
Executive order that are designed to
benefit only handicapped persons or a

iven class of handicapped persons may
e limited to those handicapped
persons.

Section 12.140 Employment.

Section 12.140 prohibits
discrimination on the basis of handicap
in employment by Executive agencies.
This regulation is in accord with a
recent decision of the Fifth Circuit that
holds that, despite the resulting overlap
of coverage with section 501 of the
Rehabilitation Act of 1973 (20 U.S.C.
791), Congress intended section 504 to
cover the employment practices of
Executive agencies. The court also held

that in order to give effect to both
section 504 and section 501, the
administrative procedures of section 501
must be followed in processing section
504 complaints, Prewilt v. United States
Postal Service, 662 F.2d 292 (5th Cir.
1981). Consistent with that decision, this
section provides that the standards,
requirements, and procedures of section
501 of the Rehabilitation Act, as
established in regulations of the Equal
Employment Opportunity Commission
{EEOC) at 29 CFR Part 1613, shall be
those applicable to employment in
federally conducted programs or
activities. In addition to this section,

§ 12.170(b) of this regulation specifies
that the agency will use the existing
EEOC procedures to resolve allegations
of employment discrimination.
Responsibility for coordinating
enforcement of Federal laws prohibiting
discrimination in employment is
assigned to the EEOC by Executive
Order 12067 (43 FR 28967, 3 CFR, 1978
Comp., p. 208). Under this authority, the
EEQC establishes government-wide
standards on nondiscrimination in
employment on the basis of handicap.

Section 12.149 Program accessibility:
Discrimination prohibited.

Section 12.149 states the general
nondiscrimination principle underlying
the program accessibility requirements
of §§ 12.150 and 12.151. The
Environmental Protection Agency (EPA)
is committed to making its programs
accessible to handicapped persons;
however, it should be noted that its
programs are designed to promote a
cleaner and healthier environment.
Thus, at this time we anticipate, in a
nonemployment context, that this
regulation will have its greatest impact
on insuring that the various meetings,
symposia, and hearings conducted by
EPA are accessible. We invite public
comment on any other EPA-conducted
programs and activities that it is
believed will be impacted by this
regulation. Please note that EPA-
assisted pi ms and activities are no!
covered by regulation but are
covered by a regulation found at 40 CFR
Part 7. It is that regulation which applies
to EPA assistance to build sewage
treatment plants and the like.

Section 12.150 Program accessibility:
Existing facilities.

This regulation adopts the program
accessibility concept found in the
existing section 504 coordination
regulation for programs or activities
receiving Federal financial assistance
(28 CFR 41.56-.58), with certain
modifications. Thus, § 12.150 requires
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lhat the agency's program or activity,
when viewed in its entirety, be readily
sccessible to and usable by
handicapped persons. The regulation
also makes clear that the agency is not
required to make each of its existing
facilities accessible [§ 12.150(a}{1)).
However, § 12.150, unlike 28 CFR 41.56-
57, places explicit limits on the agency's
obligation to ensure program
accessibility (§ 12.150(a){2)).

Paragraph (a)(2) generally codifies
recent case law that defines the scope of
the agency's obligation (o ensure
program accessibility. This paragraph
provides that in meeting the program
accessibility requirement the agency is
not required to take any action that
would result in a fundamental alteration
in the nature of its program or activity or
in undue financial and administrative
burdens. A similar limitation is provided
in § 12.160(e). This provision is based on
the Supreme Court’s holding in
Southeastern Community College v.
Davis, 442 U.S. 397 (1979), that section
504 does not require program
modifications that result in a
fundamental alteration in the nature of a
program, and on the Court's statement
that section 504 does not require
modifications that would result in
“undue financial and administrative
burdens.” 442 U.S. al 412. Since Davis,
circuit courts have applied this
limitation on a showing that only one of
the two “undue burdens” would be
created as a result of the modification
sought to be imposed under section 504.
See, e.g., Dopico v. Galdschmidt, 687
F.2d 644 (2d Cir. 1982); American Public
Tronsit Association v, Lewis (APTA),
655 F.2d 1272 (D.C. Cir. 1981). Thus, in
APTA the United States Court of
Appeals for the District of Columbia
Circuit applied the Davis language and
invalidated the section 504 regulations
of the Department of Transportation.

The court in APTA noted:

That at some point a transit system’s
refusal 1o take modest, affirmative steps to
iccommodate handicapped pemons might
will violate section 504. But DOT's rules do
not mandate only modes! expenditures. The
regulations require extensive modifications of
existing systems and impose extremely heavy
financial burdens on local transit authorities.
055 F.2d at 1278,

The inclusion of paragraph (a){2) is an
effort to conform the agency’s regulation
implementing section 504 to the Supreme
Court's interpretation of the statute in
Dovis as well as to the decisions of
lower courts following the Davis
opinion. This paragraph acknowledges,
in light of recent case law, that in some
sttuations, certain accommeodations for a
handicapped persan may so alter an
igency’s program or activity, or entail

such extensive costs and administrative
burdens that the refusal to undertake
the accommodations is nat ,
discriminatory. The failure to include
such a provision could lead to judicial
invalidation of the regulation or reversal
of a particalar enforcement action taken
pursuant to the regulation.

This paragraph, however, does not
establish an absolute defense; it does
not relieve the agency of all obligations
to handicapped persons. Although the
agency is not required 1o take actions
that would result in a fundamental
alteration in the nature of a program or
activity or in undue financial and
administrative burdens, it nevertheless
must take any other steps necessary to
ensure that handicapped persons
receive the benefits and services of the
federally conducted program or activity.

It is our view that compliance with
§ 12.150(a) would in most cases not
result in undue financial and
administrative burdens on the agency.
In determining whether financial and
administrative burdens are undue, all
ngency resources available for use in the
funding and operation of the conducted
program or activity should be
considered. The burden of proving that
compliance with § 12.150{a) would
fundamentally alter the nature of a
program or activity or would result in
undue financial and administrative
burdens rests with the agency. The
decision that compliance would result in
such alteration or burdens must be
made by the agency head and must be
accompanied by a written statement of
the reasons for reaching that conclusion.
Any person who believes that he or she
or any specific class of persons has been
injured by the agency head’s decision or
failure to make a decision may file a
complaint under the compliance
procedures established in § 12.170.

Paragraph (b)(1) sets forth a number
of means by which program
accessibility may be achieved, including
redesign of equipment, reassignment of
services to accessible buildings, and
provision of aides. In choosing among
methods, the agency shall give priority
consideration to those that will be
consistent with provision of services in
the most integrated setting appropriate
to the needs of handicapped persons.
Structural changes in existing facilities
are required only when there is no other
feasible way to make the agency's
program accessible. The agency may
comply with the program accessibility
requirement by delivering services at
alternate accessible sites or making
home visits as appropriate.

Paragraphs (c) and (d) establish time
periods for complying with the program
accessibility requirement. As currently

required for federally assisted programs
by 28 CFR 41.57(b), the agency must
make any necessary structural changes
in facilities as soon as practicable, but
in no event later than three years after
the effective date of this regulation.
Where structural modifications are
required, a transition plan shall be
developed within six months of the
effective date of this regulation. Aside
from structural changes, all other
necessary steps to achieve compliance
shall be taken within sixty days. The
Department of Justice is considering
whether and to what degree the Federal
Advisory Committee Act [5 U.S.C. app.
2} is applicable to the proposed
consultation requirement included in

§ 12.150(d).

Section 12.151 Program accessibility:
New construction and alterations.

Overlapping coverage exists with
respect to new construction under
section 504, section 502 of the
Rehabilitation Act of 1973, as amended
(290 U.S.C. 792), and the Architectural
Barrfers Act of 1968, as amended (42
U.S.C. 4151-4157). Section 12.151
provides that those buildings that are
canstructed or altered by, on behalf of,
or for the use of the agency shall be
designed, constructed, or altered to be
readily accessible to and usable by
handicapped persons in accordance
with 41 CFR 101-18.600 to 101.607 [1982).
This standard was promulgated
pursuant to the Architectural Barriers
Act of 1968, as amended {42 U.S.C. 4151~
4157). We believe that it is appropriate
to adopt the existing Architectural
Barriers Act standard for section 504
compliance because new and altered
buildings subject to this regulation are
also subject to the Architectural Barriers
Act and because adoption of the
standard will avoid duplicative and
possibly inconsistent standards.

Existing buildings leased by the
agency after the effective date of this
regulation are not required to meet the
new construction standard. They are
subject, however, to the requirements of
§ 12.150.

Section 12.160 Communicalions.

Section 12,180 requires the agency to
take appropriate steps to ensure
effective communication with personnel!
of other Federal entities, applicants,
participants, and members of the public.
These steps shall include procedures for
determining when auxiliary aids are
necessary under § 12.160(a)(1) to affosd
a handicapped person an equal
opportunity to participate in, and enjoy
the benefits of, the agency’s program or
activity. They shall also inglude an
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opportunity for handicapped persons to
request the auxiliary aids of their
choice. This expressed choice shall be
given primary consideration by the
agency (§ 12.160(a)(1)(i)). The agency
shall honor the choice unless it can
demonstrate that another effective
means of communication exists or that
use of the means chosen would not be
required under § 12.160(e). That
paragraph limits the obligation of the
agency to ensure effective
communication in accordance with
Davis and the circuit court opinions
interpreting it (see supra preamble

§ 12.150(a)(2)). Unless not required by
§ 12.160(e), the agency shall provide
auxiliary aids at no cost to the
handicapped person.

It is our view that compliance with
§ 12.180 would in most cases not result
in undue financial and adminstrative
burdens on the agency. In determining
whether financial and administrative
burdens are undue, all agency resources
available for use in the funding and
operation of the conducted program or
activity should be considered. The
burden of proving that compliance with
§ 12160 would fundamentally alter the
nature of & program or activity or would
result in undue financial and
administrative burdens rests with the
agency. The decision that compliance
would result in such alteration or
burdens must be made by the agency
head and must be accompanied by a
written statement of the reasons for
reaching that conclusion. Any person
who believes that he or she or any
specific class of persons has been
injured by the agency head's decision or
failure to make a decision may file a
complaint under the compliance
procedures established in § 12.170.

In some circumstances, a note pad
and written materials may be sufficient
to permit effective communication with
a hearing-impaired person. In many
circumstances, however, they may not
be, particularly where the hearing-
impaired applicant or participant is not
skilled in spoken or written language.
Then, a sign language interpreter may be
appropriate. For vision-impaired
persons, effective communication might
be achieved by several means, including
readers and audio recordings. In
general, the agency intends to make
clear to the public (1) the
communications services it offers to
afford handicapped persons an equal
oppertunity to participate in or benefit
from its programs or activities, (2) the
opportunity to request a particular mode
of communication, and (3) the agency's
preferences regarding auxiliary aids if it

can demonstrate that several different
modes are effective.

The agency shall ensure effective
communication with vision-impaired
and hearing-impaired persons involved
in hearings conducted by the agency.
Auxiliary aids must be afforded where
necessary to ensure effective
communication at the proceedings. If

sign language interpreters are necessary,

the agency may require that it be given
reasonable notice prior to the
proceeding of the need for an
interpreter. Moreover, the agency need
not provide individually prescribed
devices, readers for personal use or
study. or other devices of a personal
nature (§ 12.160(a)(1)(ii). For example,
the agency need not provide eye glasses
or hearing aids to applicants or
participants in its programs. Similarly,
the regulation does not require the
agency to provide wheelchairs to
persons with mobility impairments.

Paragraph (b) requires the agency to
provide information to handicapped
persons concerning accessible services,
activities, and facilities. Paragraph (c)
requires the agency to provide signs at
inaccessible facilities that directs users
to locations with information about
accessible facilities.

Paragraph (d) requires the agency to
take appropriate steps to ensure that
information regarding section 504 rights
and protections that is supplied to
employees, applicants, participants.
beneficiaries, and other interested
persons under § 12,111 is effectively
communicated to handicapped persons.

Section 12.170 Compliance procedures.

Paragraph (a) specifies that
paragraphs (c) through (1) of this section
establish the procedures for processing
complaints other than employment
complaints. Paragraph (b) provides that
the agency will process employment
complaints according to procedures
established in existing regulations of the
EEOC (29 CFR Part 1613) pursuant to
section 501 of the Rehabilitation Act of
1973 (29 U.S.C. 791).

The agency is required to accept and
investigate all complete complaints
(§ 12.170(d)). If it determines that it does
not have jurisdiction over a complaint, it
shall promptly notify the complainant
and make reasonable efforts to refer the
complaint to the appropriate entity of
the Federal government (§ 12.170(e)).

Paragraph (f) requires the agency to
notify the Architectural and
Transportation Barriers Compliance
Board upon receipt of a complaint
alleging that a building or facility
subject to the Architectural Barriers Act
or section 502 was designed,
constructed, or altered in a manner that

does not provide ready access and use
to handicapped persons.

Paragraph (g) requires the agency to
provide to the complainant, in writing
findings of fact and conclusions of law
the relief granted if noncompliance is
found, and notice of the right to appeal
(§ 12.170(g)).

Paragraph (h) provides for the Judicial
Officer to hear any appeal. The Judiciz)
Officer is independent of the office
which makes the initial determination of
compliance or noncompliance.

Paragraph (i) requires appeals to be
filed within 30 days of the initial
decision. The complainant has an
additional 30 days in which to file a
statement or brief in support of any
appeal taken (§ 12.170(i)(1)). The agency
has 30 days in which to respond
(§ 12.170{i)(2)). These times may be
extended by the Judicial Officer, who
must issue a decision within 30 days of
receipt of all papers concerning the
appeal (§ 12.170(j)).

Paragraph (1) permits the agency to
delegate its authority for investigating
complaints to other Federal agencies.
However, the statutory obligation of the
agency to make a final determination of
compliance or noncompliance may not
be delegated.

List of Subjects in 40 CFR Part 12

Blind, Civil rights, Deal, Disabled,
Discrimination against handicapped.
Equal employment opportunity, Federal
buildings and facilities, Handicapped,
Nondiscrimination, Physically
handicapped.

Lee M. Thomas,
Administrator,

For the reasons set forth in the

preamble, 40 CFR Part 12 of the Code of

Federal Regulations is proposed to be
amended as follows:

Part 12 is added 1o read as follows:

PART 12—NONDISCRIMINATION ON

THE BASIS OF HANDICAP IN
PROGRAMS OR ACTIVITIES
CONDUCTED BY THE
ENVIRONMENTAL PROTECTION
AGENCY ¥

Sec

12101 Purpose,

12102 Application.
12103 Definitions.
12.104-12.109 [Reserved)
12110 Self-evaluation.
12,111  Notice.
12112-12.129 [Reserved)
12130 CGeneral prohibitions against
discrimination.
12.131-12.139 [Reserved|
12140 Employment. »
12.141-12.148  [Reserved)

R ¥ —
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Sec

12149 Program accessibility: Discrimination
prohibited.

12150 Program accessibility: Existing
facilities.

12151 Program accessibility: New
construction and alterations.

12152-12159  [Reserved|

12100  Communications.

12161-12,169  [Reserved|

12170 Compliance proceduores.

12171-12.968  [Reserved)

Authotity: 268 U.S.C. 794,

{12101 Purpose.

The purpose of this part is to
effectuate section 119 of the
Rehabilitation, Comprehensive Services,
and Developmental Disabilities
Amendments of 1978, which amended
section 504 of the Rehabilitation Act of
1973 1o prohibit discrimination on the
basis of handicap in programs or
activities conducted by Executive
agencies or the United States Postal

Service,

§12.102 Application.

This part applies to all programs or
astivities conducted by the agency.

§12.103 Definitions.

For purposes of this part, the term—

"Agency” means Environmental
Protection Agency.

"Assistant Attorney General” means
the Assistant Attorney General, Civil
Rights Division, United States
Department of Justice.

“Auxiliary aids” means services or
devices that enable persons with
impaired sensory, manual, or speaking
skills 1o have an equal opportunity ta
participate in, and enjoy the benefits of,
programs or activities conducted by the
agency. For example, auxiliary aids
useful for persons with impaired vision
include readers, Brailled materials,
audio recardings, and other similar
services and devices. Auxiliary aids
useful for persons with impaired hearing
include telephone handset amplifiers,
telephones compatible with hearing
aids, telecommunication devices for
deaf persons (TDD's) interpreters,
notetakers, written materials, and other
similar services and devices.

"Complete complaint” means a
Wrilten statement that contains the
tomplainant’s name and address and
describes the agency's actions in
sufficient detail to inform the agency of
the nature and date of the alleged
viclstion of section 504. It shall be
sgned by the complainant ar by
Someone authorized (o do so on his or
fer behalf. Complaints filed on behalf of
‘lasses or third parties shall describe or

identify {by name, if possible) the
alleged victims of discrimination,

“Facility” means all or any portion of
buildings, structures, equipment, roads,
walks, parking lots, rolling stock or
other conveyances, or other real or
personal properly.

"Handicapped person” means any
person who has a physical or mental
impairment that substantially limits one
or more major life activities, has a.
record of such an impairment, or is
regarded as having such an impairment.

As used in this 3cﬁnition. the phrase:

(1) “Physical or mental impairment™
includes—

(i) Any physiological disorder or
condition, cosmetic disfigurement, or
anatomical loss affecting one or more of
the following body systems:
Neurological; musculoskaletal; special
sense organs; respiratory, including
speech organs; cardiovascular;
reproductive; digestive; genitourinary;
hemic and lymphatic; skin; and
endocrine; or

(i1) Any mental or psychological
disorder, such as mental retardation,
organic brain syndrome, emotional or
mental illness, and specific learmning
disabilities. The term “physical or
mental impairment” includes, but is not
limited to, such diseases and conditions
as orthopedic, visual, speech, and
hearing impairments, cerebral palsy,
epilepsy, muscular dystrophy, multiple
sclerosis, cancer, heart disease,
diabetes, mental retardation, emotional
iliness, and drug addiction and
alcoholism.

(2} "Major life activities” include
functions such as caring for one's self,
performing manual tasks, walking,
seeing, hearing, speaking, breathing,
learning, and working.

(3) "Has a record':'ﬁ‘ such an
impairment” means has a history of, or
has been misclassified as having, a
mental or physical impairment that
substantially limits one or more major
life activities.

(4) “Is regarded as having an
impairment” means—

(i) Has a physical or mental
impairment that does not substantially
limit major life activities but is treated
by the agency as constituting such a
limitation;

(i) Has a physical or mental
impairment that substantially limits
major life activities anly as a result of
the attitudes of others toward such
impairment; or

(1if) Has none of the impairments
defined in subparagraph (1) of this
definition but is treated by the agency

as having such an impairment.
"Qualified handicapped person”
means—

(1) With respect to any agency
program or aclivity under which a
person is required to perform services or
to achieve a level of accomplishment, a
handicapped person who meets the
essential eligibility requirements and
who can achieve the purpose of the
program or activity without
modifications in the program or activity
that would result in a fundamental
alteration in its nature; and

(2) With respect to any other program
or activity, a handicapped person who
meets the essential eligibility
requirements for participation in, or
receipt of benefits from, that program or
activity.

“Section 504" means section 504 of the
Rehabilitation Act of 1973 (Pub. L. 93-
112, 87 Stat. 394 (29 U.S.C. 794)), s
amended by the Rehabilitation Act
Amendments of 1974 (Pub. L. 95-516, 88
Stat. 1617), and the Rehabilitation,
Comprehensive Services, and
Developmental Disabilities
Amendments of 1978 (Pub. L. 95-802, 92
Stat. 2955). As used in this part, section
504 applies only to programs or
activities conducted by Executive
agencies and not lo federally assisted
programs.

“Substantial impairment” means a
significant loss of the integrity of
finished materials, design quality, or
special character resulting from a
permanent alteration.

§§ 12.104-12.109 [Reserved]

§12.110 Self-evaluation.

{a) The agency shall, within 60 days of
the effective date of this part, begin a
nationwide evaluation, with the
assistance of interested persons,
including handicapped persons or
organizations representing handicapped
persons, of its current policies and
practices, end the effects thereof, that
do not or may not meet the requirements
of this part.

(b) The evaluation will be concluded
within one year of the effective date of
this part with a written report submitted
to the Administrator that states the
findings of the self-evaluation, any
remedial action taken, and
recommendations, if any, for further
remedial action.

{c) The Administrator will, within 80
days of the receipt of the report of the
evaluation and recommendations, direct
that certain remedial actions be taken
as he/she deems appropriate.

(d) The agency shall, for at least three
years following completion of the
evaluation required under paragraph (b)
of this section, maintain on file and
make available for public inspection:
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(1) A list of the interested persons
consulted;

(2) A description of the areas
exgmined and any problems identified:
an

{3) A description of any modifications
made.

$12.111 Notice.

The agency shall make available to
employees, applicants, participants,
beneficiaries, and other interested
persons such information regarding the
provisions of this part and its
applicability to the program or activities
conducted by the agency, and make
such information available to them in
such manner as the agency head finds
necessary to apprise such persons of the
protections against discrimination
assured them by section 504 and this
regulation.

§§12.112-12.129 [Reserved]
§12.130 General prohibitions against
discrimination.

(a) No qualified handicapped person
shall, on the basis of handicap. be
excluded from participation in, be
denied the benefits of, or otherwise be
subjected to discrimination under any
program or activity conducted by the
agency.

{b) (1) The agency, in providing any
aid. benefit, or service, may not, directly
or through contractual, licensing, or
other arrangements, on the basis of
handicap—

(i) Deny a qualified handicapped
person the opportunity to participate in
or benefit from the aid, benefit, or
service;

(ii) Afford a qualified handicepped
person an apportunity to participate in
or benefit from the aid, benefit, or
service that is not equal to that afforded
others:

(iti) Provide a qualified handicapped
person with an aid, benefit, or service
that is not as effective in affording equal
opportunity to obtain the same result, to
gain the same benefit, or to reach the
same level of achievement as that
provided to others;

(iv) Provide different or separate aid,
benefits, or services to handicapped
persons or to any class of handicapped
persons than is provided to others
unless such action is necessary to
provide qualified handicapped persons
with aid, benefits, or services that are as
effective as those provided to others;

(v) Deny a qualified handicapped
person the opportunity to participate as
a member of planning or advisory
boards;: or

{vi) Otherwise limit a qualified
handicapped person in the enjoyment of
any right, privilege, advantage, or

opportunity enjoyed by others receiving
the aid, benefit, or service. ’

(2) The agency may not deny a
qualified handicapped person the
opportunity to participate in programs or
activities that are not separate or
different, despite the existence of
permissibly separate or different
programs or activities.

(3) The agency may nol, directly or
through contractual or other
arrangements, utilize criteria or methods
of administration the purpose or effect
of which would—

(i) Subject qualified handicapped
persons to discrimination on the basis of
handicap: or

(ii) Defeat or substantially impair
accomplishment of the objectives of a
program or activity with respect to
handicapped persons.

(4) The agency may not, in
determining the site or location of a
facility, make selections the purpose or
effect of which would—

(i) Exclude handicapped persons from,
deny them the benefits of, or otherwise
subject them to discrimination under
any program or activity conducted by
the agency; or

(i) Defeat or substantially impair the
accomplishment of the objectives of a
program or activity with respect to
handicapped persons.

(5) The agency, in the selection of
procurement contractors, may not use
criteria that subject qualified
handicapped persons to discrimination
on the basis of handicap.

(6) The agency may not administer a
licensing or certification program in a
manner that subjects qualified
handicapped persons to discrimination
on the basis of handicap, nor may the
agency establish requirements for the
programs or activities of licensees or
certified entities that subject qualified
handicapped persons to discrimination
on the basis of handicap. However, the
programs or activities of entities that are
licensed or certified by the agency are
not, themselves, covered by this part.

() The exclusion of nonhandicapped
persons from the benefits of a program
limited by Federal statute or Execulive
order to handicapped persons or the
exclusion of a specific class of
handicapped persons from a program
limited by Federal statute or Executive
order to a different class of handicapped
persons is not prohibited by this part.

(d) The agency shall administer
programs and activities in the most
integrated setting appropriate to the
needs of qualified handicapped persons.

§612.131-12.139 [Reserved]

§ 12.140 Employment.

No qualified handicapped person
shall. on the basis of handicap, be
subjected to discrimination in
employmen! under any program or
activity conducted by the agency. The
definitions, requirements, and
procedures of section 501 of the
Rehabilitation Act of 1973 (29 U.S.C.
701), as established in 29 CFR Part 1613,
shall apply to employment in federally
conducted programs or activities,

§§ 12.141-12.148 [Reserved]
§ 12.149 Program accessibility:
Discrimination prohibited.

Excep!t as otherwise provided in
§§ 12.150 and 12.151, no qualified
handicapped person shall, because the
agency’s facilities are inaccessible 1o or
unusable by handicapped persons, be
denied the benefits of, be excluded from
participation in, or otherwise be
subjected to discrimination under any
program or activity conducted by the
agency.

§12.150 Program accessibility: Existing
facilities.

(a) General. The agency shall operate
each program or activity so that the
program or activity, when viewed in its
entirety, is readily accessible to and
usable by handicapped persons. This
paragraph does not—

(1) Necessarily require the agency to
make each of its existing facilities
accessible 1o and usable by
handicapped persons;

(2) Require the agency to take any
action that it can demonstrate would
result in a fundamental alteration in the
nature of a program or activity or in .
undue financial and administrative
burdens. In those circumstances where
agency personnel believe that the
proposed action would fundamentally
alter the program or activity or would
result in undue financial and
administrative burdens, the agency has
the burden of proving that compliance
with § 12.150{a) would result in such
alterations or burdens. The decision tha!
compliance would result in such
alteration or burdens must be made by
the agency head after considering all
agency resources available for use in the
funding and operation of the conducted
program or activity, and must be
accompanied by a written statement of
the reasons for reaching that conclusion
If an action would result in such an
alteration or such burdens, the agency
shall take any other action that would
not result in such an alteration or such
burdens but would nevertheless ensure
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that handicapped persons receive the
benefits and services of the program or
activity.

(b) Methods—(1) General. The agency
may comply with the requirements of
this section through such means as
redesign of equipment, reassignment of
services to accessible buildings,
assignment of aids to beneficiaries,
home visits, delivery of services at
alternate accessible sites, alteration of
existing facilities and construction of
new facilities, use of accessible rolling
stock, or any other methods that result
in making its programs or activities
readily accessible to and usable by
handicapped persons. The agency is not
required to make structural changes in
existing facilities where other methods
are effective in achieving compliance
with this section. The agency, in making
alterations to existing buildings, shall
meet accessiblility requirements to the
extent compelled by the Architectural
Barriers Act of 1968, as amended (42
U.S.C. 4151-4157), and any regulations
implementing it. In choosing among
available methods for meeting the
requirements of this section, the agency
shall give priority to those methods that
offer programs and activities to qualified
handicapped persons in the most
integrated setting appropriate.

(c) Time period for compliance. The
agency shall comply with the obligations
established under this section within
sixty days of the effective date of this
part except that where structural
changes in facilities are undertaken,
such changes shall be made within three
years of the effective date of this part,
but in any event as expeditiously as
possible.

(d) Transition plan. In the event that
structural changes to facilities will be
undertaken to achieve program
accessibility, the agency shall develop,
within six months of the effective date
of this part, a transition plan setting
forth the steps necessary to complete
such changes. The plan shall be
developed with the assistance of
interested persons, including
handicapped persons or organizations
representing handicapped persons. A
copy of the transition plan shall be
made available for public inspection.
The plan shall, at a minimum—

(1) Identify physical obstacles in the
agency's facilities that limit the
accessibility of its programs or activities
to handicapped persons:

(2) Descrige in detail the methods that
will be used to make the facilities
accessible;

(3) Specify the schedule for taking the
steps necessary to achieve compliance
with this section and, if the time period
of the transition plan is longer than one

year, identify steps that will be taken
during each year of the transition
period;

{4) Indicate the official responsible for
implementation of the plan; and

(5) Identify the persons or groups with
whose assistance the plan was
prepared,

§12.151 Program accessibility: New
construction and alterations.

Each building or part of a building
thalt is constructed or altered by, on
behalf of, or for the use of the agency
shall be designed, constructed, or
altered so as to be readily accessible to
and usable by handicapped persons.
The definitions, requirements, and
standards of the Architectural Barriers
Act (42 U.S.C. 4151-4157), as established
in 41 CFR 101-19.600 to 19.607 (1982),
apply to buildings covered by this
section.

§§12.152-12.159 [Reserved)

§ 12.160 Communications.

(a) The agency shall take appropriate
steps to ensure effective communication
with applicants, participants, personnel
of other Federal entities, and members
of the public.

(1) The agency shall furnish
appropriate auxiliary aids where
necessary to afford a handicapped
person an equal opportunity to
participate in, and enjoy the benefits of,
a program or activity conducted by the
agency.

(i) In determining what type of
auxiliary aid is necessary, the agency
shall give primary consideration to the
requests of the handicapped person.

(ii) The agency need not provide
individually prescribed devices, readers
for personal use or study, or other
devices of a personal nature.

(2) Where the agency communicates
with applicants and beneficiaries by
telephone, telecommunication devices
for deaf persons (TDD's) or equally
effective telecommunication systems
shall be used.

(b) The agency shall ensure that
interested persons, including persons
with impaired vision or hearing, can
obtain information as to the existence
and location of accessible services,
activities, and facilities.

{c) The agency shall provide signs at a
primary entrance to each of its
inaccessible facilities, directing users to
a location at which they can obtain
information about accessible facilities.
The international symbol for
accessibility shall be used at each
primary entrance of an accessible
facility.

(d) The agency shall take appropriate
steps to provide handicapped persons
with information regarding their section
504 rights under the agency’s programs
or activities.

{e) This section does not require the
agency lo take any action that it can
demonstrate would result in a
fundamental alteration in the nature of a
program or activity or in undue financial
and administrative burdens. In those
circumstances where agency personnel
believe that the proposed action would
fundamentally alter the program or
activity or would result in undue
financial and administrative burdens,
the agency has the burden of proving
that compliance with § 12.160 would
result in such alteration or burdens. The
decision that compliance would result in
such alteration or burdens must be
made by the agency head after
considering all agency resources
available for use in the funding and
operation of the conducted program or
activity, and must be accompanied by a
written statement of the reasons for
reaching that conclusion. If an action
required to comply with this section
would result in such an alteration or
such burdens, the agency shall take any
other action that would not result in
such an alteration or such burdens but
would nevertheless ensure that, to the
maximum extent possible, handicapped
persons receive the benefits and
services of the program or activity.

§§12.161-12.169 (Reserved)

§12.170 Compliance procedures.

(a) Except as provided in paragraph
(b} of this section, this section applies to
all allegations of discrimination on the
basis of handicap in programs or
activities conducted by the agency.

(b) The agency shall process
complaints alleging violations of section
504 with respect to employment
according to the procedures established
in 29 CFR Part 1613 pursuant to section
501 of the Rehabilitation Act of 1973 (29
U.S.C. 791). »

(c) Responsibility for implementation
and operation of this section shall be
vested in the Director of the Office of
Civil Rights, EPA or his/her designate.

(d) The agency shall accept and
investigate all complete complaints for
which it has jurisdiction. The
complainant may file a complete
complaint at any EPA office, All
complete complaints must be filed
within 180 days of the alleged act of
discrimination. The agency may extend
this time period for good cause.

(e) If the agency receives a complaint
over which it does not have jurisdiction,
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it shall promptly notify the complainant
and shall make reasonable efforts to
refer the complaint to the appropriate
government entity.

(f) The agency shall notify the
Architectural and Transportation
Barriers Compliance Board upon receipt
of any complaint alleging that a building
or facility that is subject to the
Architectural Barriers Act of 1968, as
amended (42 U.S.C. 4151-4157), or
section 502 of the Rehabilitation Act of
1973, as amended (29 U.S.C. 792). is not
readily accessible to and usable by
handicapped persons.

{g) Within 180 days of the receipt of a
complete complaint for which it has
jurisdiction, the agency shall notify the
complainant of the results of the
investigation in a letter containing—

(1) Findings of fact and conclusions of

law;

(2) A description of a remedy for each
violation found; and

(3) A notice of the right to appeal.

{h) Timely appeals shall be accepted
and processed by the Judicial Officer,
Environmental Protection Agency.

(i) Appeals of the findings of fact and
conclusions of law or remedies must be
filed by the complainant within 30 days
of receipt from the agency of the letter
required by § 12.170(g). The Judicial
Officer may extend this time for good
cause.

{1) Any statement or brief in support
of the appeal should be submitted to the
Judicial Officer and the agency within 30
calendar days of filing the appeal.

(2) Any agency response should be
submilted to the Judicial Office and
complainant within 30 days of receipt of
the complainant’s statement or bri
These times may be extended by the
Judicial Officer.

{i) The Judicial Officer shall notify th:
complainant of the results of the appesl
within 30 days of the receipt of the
complainant’s written statement or bricf
if any, and the agency's response. if any
If the complainant files no statement or
brief, the Judicial Officer shall notify the
complainant of the results of the appeal
within 30 days of the close of the time
for filing such statement or brief.

(k) The time limits cited in (g) and (j)
above may be extended with the
permission of the Assistant Attorney
General.

(1) The agency may delegate its
authority for conducting complaint
investigations to other Federal agencies,
except that the authority for making the
final determination may not be
delegated.

§612.171-12.999 [Reserved]
(FR Doc. 85-10911 Filed 5-3-85 8:45 am|
BULLING CODE 6560-50-M
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DEPARTMENT OF EDUCATION

Office of Bilingual Education and
Minority Languages Affairs

34 CFR Parts 76 and 581

Emergency Immigrant Education
Program

AGENCY: Department of Education.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Secretary proposes to
issue regulations to govern grants made
under the Emergency Immigrant
Education Program. This program
provides financial assistance to State
and local educational agencies for
supplementary educational services and
costs for immigrant children enrolled in
elementary and secondary public and
nonpublic schools.

DATE: Comments must be received on or
before June 6, 1985,

ADDRESS: All comments should be
addressed to Director, Office of
Bilingual Education and Minority
Languages Affairs, U.S, Department of
Education, 400 Maryland Avenue, SW.
(Room 421, Reporters Building).
Washington, D.C. 20202.

A copy of any comments that concern
information collection requirements
should also be sent to the Office of
Management and Budge! at the address
listed in the Paperwork Reduction Act
section of this preamble.

FOR FURTHER INFORMATION CONTACT:
Mr. Jonathan Chang, Office of Bilingual
Education and Minority Languages
Affairs, U.S. Department of Education
and Minority Affairs, U.S. Department of
Education, 400 Maryland Avenue, SW.
(Room 421, Reporters Building).
Washington, D.C. 20202. Telephone (202)
732-1842.
SUPPLEMENTARY INFORMATION: The
Emergency lmmigrant Education
Program is authorized under the
Emergency Immigrant Education Aet of
19684, Title VI of the Education
Amendments of 1984, Pub. L. 88-511, 20
U.S.C. 4101-4108.

These proposed regulations establish
a State-administered grant program
authorizing grants to State educational
agencies (SEAs) for such supplementary
educational services as English language
instruction, special materials and
supplies and such other bilingual
educational services as English as a
Second Language (ESL), immersion
programs, the use of the native tongue
for instruction, as well as for the costs
associated with providing such services
for immigrant children. State
educational agencies then make

subgrants to local educational agencies
(LEAs) that meet the eligibility
requirement for numbers of immigrant
children enrolled. To establish
administrative procedures for this
program that are consistent with
procedures used for the Department’s
other State-administered grant
programs, 34 CFR 76.102(x) of the
Education Department General
Administrative Regulations (EDGAR) is
redesignated as 34 CFR 76.102(z) and &
new provision is added at 34 CFR
76.102(y). This new provision adds the
application submitted by a State under
the Emergency Immigrant Education
Program to the EDGAR definition of
“State plan.” As a resull of this
amendment all the administrative
procedures set out in the EDGAR which
govern State plans apply to the
Emergency Immigrant Education
Program.

To simplify the application process,
the Secretary proposes that SEAs not be
required to resubmit any assurances
previously submitted to meet the
General Education Provisions Act
requirements governing programs under
which Federal funds are made available
ta LEAs through or under the
supervision of SEAs. The Secretary also
proposes o separate requirements
governing the SEAs submission of
assurances and the submission of counts
of immigrant children. Once an SEA has
submitted the required assurances,
resubmission of assurances would be
necessary. The previously submitted
assurances would govern all the awards
made under the program. To make
awards in a given fiscal year, the
Secretary would request an SEA to
submit a count, taken at any time during
that current school year, that provides
information on the enrollment of
immigrant children.

The proposed regulations in
§ 561.4{b){1) repeat the definition of
“immigrant children™ contained in
section 602(1) of the Act and add the
clarification that the term “immigrant™
only includes persons who are
“immigrants” under the Immigration and
Nationality Act, as amended, 8 U.S.C.
1101(15). If the term “immigrant" were
not interpreted in accordance with the
Immigration and Nationality Act,
persons could be counted and served
contrary to the purpose of the program
and Congressional intent, including
United States citizens' children who
were born abroad, e.g., while their
parents were traveling abroad or serving
with the armed forces overseas; and the
children of persons temporarily residing
in the United States, e.g., children of
foreign diplomats. Thus the term
“immigrant children™ will include only

the children, who are not United States
citizens, of lawful permanent resident
aliens, refugees, asylees, parolees,
persons of other immigrant status, and
immigrant residents in the United States
without proper documentation.

The term will exclude children of
foreign diplomats, United States
citizens' children who were born
abroad, and children of foreign residents
temporarily in the United States for
business or pleasure. This is not an
exhaustive list of exclusions and only
provides examples of the children who
are not eligible for assistance under this
program. For additional categories of
ineligible children, please review the
definition of “immigrant” under the
Immigration and Nationality Act. A
copy of the definition will be included in
the program information package for
this program.

In determining children who meet the
definition of “immigrant children” in
§ 581.4(b)(1). a State must use the
definition of "“State" in 34 CFR 77.1(c) of
EDCAR. EDGAR defines "State" as it is
defined under. Section 198(a) of the
Elementary and Secondary Education
Act of 1965 to mean “any of the 50
States, the Commonwealth of Puerto
Rico, the District of Columbia, Guam,
American Samoa, the Virgin Islands, the
Northern Mariana Islands, or the Trust
Territory of the Pacific Islands." The
proposed regulations in §581.4(a)
incorporate by reference the definition
of "State" contained in EDGAR.

Under 34 CFR 76.730-76.734 (made
applicable by the proposed regulations
in § 581.3(a)). a State and a subgrantee
must keep records related to grant funds
and compliance with program
requirements. To ensure that eligible
children are identified for program
assistance, the proposed regulations
gontain provisions regarding
determination of children who are
eligible to be counted under the
Emergency Immigrant Education
Program that are similar to provisions in
34 CFR 204.30 of the regulations
governing the count of eligible children
under the Financial Assistance to State
Educational Agencies to Meet Special
Educational Needs of Migratory
Children Program. The proposed
regulations in § 561.51 require SEAs
counting immigrant children for
assistance under this program to
determine that the children meet the
definition of “immigrant children" in
§ 581.4(b)(1) of the proposed regulations
and to make a record of the basis on
which the children's eligibility was
determined. The proposed regulations
provide that, in determining eligibility.
SEAs may rely on credible information
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from any source, including information
contained in previous school records

and information provided by the child or
child's guardian. The proposed
regulations de not require an SEA to
obtain documentary proof of either the
child's eligibility or civil status from the
child or the child’s parent or guardian.

To receive information necessary to
carry oul the provisions in section
wilh)(3) of the Act, 20 U.S.C. 4105{b)(3),
the Secretary proposes that, in
submitting its count of immigrant
children, the SEA must also report the
number of children eligible under any
lega!l authority, for which funds have
been made ayailable for the same fiscal
year, that has the same purpose as this
program. Funds for the same purpose as
this program include, but may not be
limited to, funds made available under
section 412(d) of the Refugee Act of
1680, as amended (8 U.S.C. 1522) and
funds made available under the Refugee
Education Assistance Act of 1980, as
amended (8 U.S.C. 1522 (note)). The
Secrelary proposes o identify in the
applicalion notice annguncing the
availability of funds for a given fiscal
vear any additional Tegal authorities and
funding that may be established by
Congress and that have the same
purpose as the Emergency Immigrant
Education Program.

The proposed regulations in § 581.20
implement the provisions in sections
&06(b} and 603(b) of the Act, 20 U.S.C.
1105(b), 4102(b) and explain how the
Secretary determines the amount of an
ward to a State. The proposed
regulations in § 581.40 explain how &
State determines the amount for
subgrants to eligible LEAs that report
Immigrant children. Section 581.40 also
mplements section 604 of the Act, 20
S.C. 4108, which authorizes
udministrative costs for a State, not to
exceed 1.5 percent of the State award.
No ullowances for indirect costs other
than those included in the maximum 1.5
illowance under § 581.40(2) may be
tharged 1o the State grant.

Executive Order 12291

These proposed regulations have been
eviewed in accordance with Executive
Order 12281, They are not classified as
Maior because they do not meet the
titeria for major regulations established

f the Order.

Regulatory Flexibility Act Certification

Ihe Secretary certifies that these
proposed regulaliom will not have a
Hignificant economic impact on a
tubstantial number of small entities. To
e extent that these regulations affect
States and SEAs, they will not have an
mpact on small entities, since States

and SEAs are not defined as small
entities under the Act.

LEAs may apply for subgrants under
this program. However, these
regulations will not have a significant
economic impact on the small LEAs
affected because they impose minimal
application and compliance
requirements. Limitations on the
eligibility of LEAs to participate in the
program and provisions for the
participation of immigrant children in
elementary and secondary nonpublic
schools are established in section 606(b)
of the Act, 20 U.S.C. 4105(b).

Paperwork Reduction Act of 1980

Sections 581.10, 581.11, and
581.51(a)(2) contain information
collection requirements. As required by
section 3504(h) of the Paperwork
Reduction Act of 1980, the Department
of Education will submit a copy of these
proposed regulations to the Office of
Management and Budget (OMB) for its
review. Organizations and individuals
desiring lo submit comments on the
information collection requirements
should direct them to the Office of
Information and Regulatory Affairs,
OMB, Room 3208, New Executive Office
Building, 17th Street and Pennsylvania
Avenue, NW., Washington, D.C. 20503;
Attention: Joseph F. Lackey, [r.

Intergovernmental Review

This program is subject to the
requirements of Executive Order 12372
and the regulations in 34 CFR Part 79.
The objective of the Executive Order is
to foster an intergovernmental
partnership and a strengthened
federalism by relying on State and local
processes for State and local
government coordination and review of
proposed Federal financial assistance.

In accordance with the Order, this
document is intended to provided early
notification of the Department’s specific
plans and actions for this program,

Invitation To Comment

Interested persons are invited to
submit comments and recommendations
regarding these proposed regulations.

All comments submitted in response
to these proposed regulations will be
available for public inspection, during
and after the comment period, in the
Office of Bilingual Education and
Minority Languages Affairs, Room 421,
Reporters Building, 300 7th Street, SW..
Washington, D.C., between the hours of
8:30 a.m. and 4:00 p.m., Monday through
Friday of each week except Federal
holidays.

To assist the Department in complying
with the specific requirements of
Executive Order 12291 and the

Paperwork Reduction Act of 1980 and
their overall requirement of reducing
regulatory burden, public comment is
invited on whether there may be further
opportunities to reduce any regulatory
burdens found in these proposed
regulations.

List of Subjects in 34 CFR Part 581

Education, Elementary and secondary
education, Grants programs—education,
Immigrants, Reports and recordkeeping
requirements.

Citation of Legal Authority

A citation of statutory or other legal
authority is placed in parentheses on the
line following each substantive
provision of these proposed regulations.

[Calnlog of Federal Domestic Assistance
number 84,162, Emergency Immigrant

Education Program)

Dated: May 2, 1985,
William J. Bennett,
Secretary of Education.

The Secretary proposes to amend
Title 34 of the Code of Federal
Regulations as follows:

PART 76—STATE-ADMINISTERED
PROGRAMS

1. The authority citation for 34 CFR
Part 76 would continue to read:

Authority: Section 408{a)(1) of Pub. L. 90~
247, 88 Stal. 559, 560, as amended (20 US.C.
1221e-3(a){1)). unless otherwise noted,

§76.1 [Amended]

2. In the table following § 76.1, Section
A. Elemenmry and Secondary Education
Programs is amended by adding the
followms language at the end of Section

Fmerge-ncy Immigrant Education
Program; Title VI of Pub. L. 98-511 (20
U.S.C. 4101-4108); Part 561; 84.162,

3. Section 76.102 is amended by
redesignating paragraph (x) as
paragraph (z) and adding a new
paragraph (y) to read as follows:
§76.102 Definition of “State plan™ for Part
76.

(y) Emergency Immigrant Education.
The application under the Emergency
Immngram Bducatnon ngram

678 125 [Amended]

4. In the table following § 76.125,
O'ther Elementary and Secondary
Programs is amended by adding the
following language at the end:

84.162 Emergency Immigrant .
Education Program; Title V1 of Pub. L.
98-511 (20 U.S.C. 4101-4108); 581.

4. A new Part 581 is added to read as
follows:
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PART 581—EMERGENCY IMMIGRANT
EDUCATION PROGRAM

Subpart A—General

Sec.

581.1 What is the Emergency Immigrant
Education Program?

581.2 _ Who is eligible to apply for a grant
under the Emergency Immigrant
Education Program?

581.3 What regulations apply to the
Emergency Immigrant Education
Program?

5614 What definitions apply to the
Emergency Immigrant Education

Program?

Subpart B—How Does a State Apply for a
Grant?

581.10 What assurances must a State submit
to receive a grant?
561.11  What counts must an SEA provide?

Subpart C—How Does the Secretary Make
a Grant to a State?

581.20 How does the Secretary determine
the amount of award 1o a State?

Subpart D—{Reserved]

Subpart E—How Does a State Make a
Subgrant to an Applicant?

581.40 How does a State determine the
amount of a subgrant to an LEA?

Subpart F—What Conditions Must Be Met
by the State and Its Subgrantees?

581.50 How may funds be used under this
program?

581.51 How is the eligibility of an immigrant
child determined?

581.52 What requirements pertain to the
participation of immigrant children in
elementary and secondary nonpublic
schools?

581.53 When does the Secretary implement

a bypass?

581.54 What notice does the Secretary give?

581.55 What bypass procedures does the
Secretary follow?

581.56 What are the functions of a hearing
officer?

581.57 What are the hearing procedures?

581.58  What are the post-hearing
procedures?

Subpart G—What Compliance Procedures

Are Used by the Department of Education?

581.60 Under what conditions does the
Secretary withhold funds?

Authority: Emergency Immigrant Education
Act of 1984, Title VI of Pub. L. 98-511, 20
U.S.C. 4101-4108, unless otherwise noted,

Subpart A—General

§581.1 What is the Emergency Immigrant
Education Program?

This program provides financial
assistance to State educational agencies
(SEAs) for supplementary educational
services and costs for immigrant
children enrolled in elementary and
secondary public schools under the

jurisdiction of local education agencies
(LEASs) in the States and in elementary
and secondary nonpublic schools within
the districts served by LEAs in the
States.

{20 US.C. 4108)

§581.2 Who is eligible to apply for a grant
under the Emergency Immigrant Education
Program?

An SEA may apply for a grant if it has
one or more LEAs in which the sum of
the humber of immigrant children who
are enrolled, during the fiscal year in
which funds are made available under
this program, in elementary and
secondary public schools under
jurisdiction of the LEA and in
elementary or secondary nonpublic
schools within the district served by the
LEA, is equal to at least—

(a) Five hundred (500); or

(b) Three percent of the total number
of students enrolled during that same
fiscal year in public schools under the
jurisdiction of the LEA and nonpublic
schools within the district served by the
LEA.

(20 U.S.C. 4105)

§581.3 What regulations apply to the
Emergency Immigrant Education Program?

The following regulations apply to the
Emergency Immigrant Education
Program:

(a) The Education Department
General Administrative Regulations
(EDGAR) in 34 CFR Part 74
(Administration of Grants), 34 CFR Part
76 (State-Administered Programs), 34
CFR Part 77 (Definitions that apply to
Department Regulations), 34 CFR Part 78
(Education Appeal Board), and 34 CFR
Part 79 (Intergovernmental Review of
Department of Education Programs and
Activities).

(b) The regulations in this Part 581.

{20 US.C. 4101-4108)

§581.4 What definitions apply to the
Emergency Immigrant Education Program?

(&) Definitions in EDGAR. The
following terms used in this part are
defined in 34 CFR 77.1:

Applicant

Application

Award

EDGAR

Elementary school
Equipment

Fiscal year

Grant

Local educational agency
Nonpublic

Project

Public

Secondary school
Secretary

State

State educational agenoy

Subgrant
Supplies

{b) Program definitions. The following
definitions apply to this part:

(1) "Elementary or secondary
nonpublic schools” means schools
which comply with the applicable
compulsory attendance laws of the State
and which are exempt from taxation
under Section 501(c)(3) of the Interna!
Revenue Code of 1954.

{2){i) "Immigrant children” means
children who were not born in any State
and who have been attending schools in
any one or more States for less than
three complete academic years.

(ii) For purposes of awards under this
program, the term “immigrant” includes
only persons who are “immigrants"
under the Immigration and Nationality
Act, as amended (8 U.S.C. 1101(15)).

(20 US.C. 4a10)

Subpart B—How Does a State Apply
for a Grant?

§581.10 What assurances must a State
submit to receive a grant?

An SEA must submit to the Secretrary
the following assurances:

(a) An assurance that the educational
programs, services, and acfivities for
which payments under this program are
made shall be administered by or under
the supervision of the SEA.

(b) An assurance that payments under
this program shall be used for

“ supplementary educational services and
costs for immigrant children.

(c) An assurance that payments made
to an SEA under this program shall be
distributed among LEAs within the State
on the basis of the number of immigrant
children counted in those LEAS, after
adjusting each LEA's payment to reflect
any reductions made to the SEA’s
award under § 581.20 (b) and (c), based
on the level of appropriations for the
fiscal year and the funds provided for
immigrant children under programs with
the same purpose.

(d) An assurance that the SEA shall
not finally disapprove, in whole or in
part, any application for funds received
under this program without first
affording the LEA reasonable notice and
opportunity for a hearing.

(e) An assurance that the SEA shal!
submit those reports required by the
Secretary under this program.

(f) The following assurances
pertaining to the provisions of services
to immigrant children enrolled in
elementary and secondary nonpublic
schools:

{1) An assurance that to the extent
consistent with the number of immigrant
children enrolled in the elementary or
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secondary nonpublic schools within the
district served by an LEA, the LEA, after
wnsultation with appropriate officials

of the schools, shall provide for the
benefit of those children, secular,

neutral, and nonideological services,
materials, and equipment necessary for
{heir education.

{2) An assurance that a public agency
shall administer and maintain control of
funds provided under this program and
shall administer and maintain title to
any materials, equipment, and property
repaired, remodeled, or constructed with
program funds.

(3) An assurance that—

(i) Services under this program shall
be provided by employees of a public
agency or through contracts by a public
agency with a person, association,
agency, or corporation who or which, in
the provision of these services, is
independent of nonpublic elementary or
secondary schools and religious
organizations: and

(i} Any employment or contract as
described in paragraph (f](3)(i) of this
section, be under the supervision of the
public agency and that funds provided
under employment or contract not be
commingled with State or local funds.

(20 US,C. 4107)

§581.11  What counts must an SEA
provide?

(a) An SEA shall provide a count,
laken during the current school year, of
the number of immigrant children
enrolled in public and nonpublic
elementary and secondary schools for
those LEAs in the State, in which the
number of immigrant children enrolled
is at least—

(1) Five hundred; or

(2] Three percent of the total number
of students enrolled in elementary and
secondary public schools under the
furisdiction of an LEA and elementary
and secondary nonpublic schools within
the district served by the LEA.

(b)(1) For the immigrant children
counted under paragraph (a) of this
section, an SEA must also report the
number of those children, who are
eligible to receive services, and for
whom funds are made available during
the same fiscal year, under this program
and other Federal programs—

(i) That have the same purpose as the
Emergency Immigrant Education
rogram; and

(i) For which funds are made
available for that same purpose because
of the immigrant status of the children
eligible to be served by the funds.

(2) The Secretary identifies, for the
purposes of counting children under
paragraph (b)(1) of this section, the
following Federal programs as programs

that have the same purpose as the
Emergency Immigrant Education
oY

(i) Program(s) implementing Section
412(d) of the Refugee Act of 1980, as
amended, 8 U.S.C. 1522.

(if} Program(s) implementing the
Refugee Education Assistance Act of
1980, as amended, 8 U.S.C, 1522 (note).

(3) The Secretary identifies in the
application notice announcing the
availability of funds under the
Emergency Immigrant Education
Program any additional legal authorities
that may be established by Congress
that have the same purpose as the
Emergency Immigrant Education
Program.

(20 U.S.C. 4105(b)(3))

Subpart C—How Does the Secretary
Make a Grant to a State?

§581.20 How does the Secretary
determine the amount of an award to s
State?

To determine the amount of an award
to an SEA, the Secretary—

(&) Multiplies by $500 the number of
immigrant children reported by each
SEA under § 581.11(a) who are enrolled
in schools in LEAs that meet the
enroliment threshold in § 581.2(b).

(b} Subtracts, from the product under
paragraph (a] of this section, the amount
of the funds made available under any
other Federal program(s) identified
under § 581.11(b) for those immigrant
children who are eligible to receive
services under the identified program(s)
and the Emergency Immigrant Education
Program;

{c) Determines each SEA's share of
the total funds available under this
program based on the ratio of the
amount determined for an SEA under
paragraph (b) of this section, to the total
of the amounts determined for all SEAs
under paragraph (b) of this section; and

(d) If necessary, reduces the
allocations to the SEAs to the extent
necessary to bring the total amount of
awards for all SEAs within the limit of
the amount appropriated for the fiscal
year,

(20 U.S.C. 4102(b), 4103, 4105(b})
Subpart D—[Reserved]

Subpart E—How Does a State Make a
Subgrant to an Applicant?

§581.40 How does a State determine the
amount of a subgrant to an LEA?

(a) An SEA may reserve up to 1.5
percent of its award for the proper and
efficient administration of this program.

(b) To determine the amount of a
subgrant to an LEA, the SEA—

(1) Subtracts from the State grant, the
administrative costs allowable under
paragraph (a) of this section;

(2) Multiples by $500 the number of
immigrant children reported by each
LEA that meets the enrollment threshold
in § 581.2; .

(3) Subtracts, from the amount
determined under paragraph (b){2) of
this section, the funds made available
under any other Federal program(s)
identified under § 581.11(b) for those
immigrant children who are eligible to
receive services under the identified
program(s) and the Emergency
Immigrant Education Program;

(4) Determines the LEA's share of the
total funds available under this program
based on the ratio of the amount
determined for an LEA under paragraph
{b)(3) of this seclion, to the total amount
determined under paragraph (b)(1) of
this section to be available for subgrants
to LEAs in the State; and

(5) If necessary, reduces the
allocations to the LEAs to the extent
necessary (o bring the total amount of
subgrants to the LEAs within the
amount delermined under paragraph
(b)(1) of this section to be available for
subgrants to LEAs.

(20 U.S.C. 4102{b), 4105(b}. 4107{a){3)}

Subpart F—What Conditions Must Be
Met by the State and Its Subgrantees?

§581.50 How may funds be used under
this program?

Subgrants under this program may be
used to meet the costs of providing for—

(a) Supplementary educational
services necessary to enable immigrant
children to achieve a satisfactory level
of performance in schools, including but
not limited to—

(1) English language instruction;

(2) Other bilingual educational
services; and

(3) Special materials and supplies;

{b) Additional basic instructional
services that are directly attributable to
the presence of immigrant children in
the schoal district, including the costs of
providing—

(1) Classroom supplies;

(2) Overhead costs;

(3) Costs of construction;

{4) Acquisition or rental of space; and

(5) Transportation costs; and

(c) Essential inservice training for
personnel who will be providing
supplementary educational services or
basic instructional services to immigrant
children.

(20 U.S.C. 41086)
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§581.51 How Is the eligibility of an
immigrant child determined?

(&) Basic requirement. An SEA may
not count a child under § 581.11(a) until
the SEA has—

(1) Determined that the child meets
the definition of immigrant children in
§ 581.4(b)(2); and

(2) Made a record of how the child's
eligibility was determined.

(b) Informational basis. (1) In
determining eligibility, an SEA may rely
on credible information from any source,
including information contained in
previous school records and information
provided by the child or the child's
parent or guardian.

(2) An SEA is not required to obtain
documentary evidence of the child’s
civil status from the child or the child's
parent or guardian.

{20 U.S.C. 4101(1), 4105(c))

§581.52 What requirements pertain to the
participation of immigrant children in
menom

(@) An LEA is required, after
consultation with appropriate officials
of elementary and secondary nonpublic
schools within the district served by the
LEA, to provide for the benefit of
immigrant children enrolled in those
schools, secular, neutral, and
nonideological services, materials, and
equipment necessary for the education
of these immigrant children.

(b) If by reason of any provision of
law an LEA is prohibited from providing
educational services to immigrant
children enrolled in elementary and
secondary nonpublic schools, or if the
Secretary determines that an LEA has
substantially failed or is unwilling to
provide for the participation on an
equitable basis of children enrolled in
elementary or secondary nonpublic
schools, the Secretary—

(1) May waive the requirement that
the LEA serve those children; and

(2) Arrange for the provision of
services to those children.

{¢) Any waiver of the requirement that
an LEA provide services to immigrant
children enrolled in elementary and
secondary nonpublic schools is subject
to consultation, withholding, and notice
requirements, in accordance with
section 557(b) (3) and (4) of the
Education Consolidation and
Improvement Act of 1881, 20 U.S.C. 3806
(b). and the regulations in §§ 581.53-
581.59.

{20 U.S.C. 4107(a)(6). 4108({b))
§581.53 When does the Secretary
implement a bypass?

(4) The Secretary implements a
bypass if an LEA—

(1) Is prohibited by law from
providing the services under this part for
private school children on an equitable
basis as required in § 581.52; or

(2) Has substantially failed or is
unwilling to provide the services under
this part for private school children on
an equitable basis as required in
§ 581.52.

(b) If the Secretary implements a
bypass, the Secretary waives the
responsibility of the LEA for providing
supplemental educational services for
private school children and arranges to
provide the required services. Normally,
the Secretary hires a contractor to
provide the supplementary educational
services for private school children
under a bypass. The Secretary deducts
the cost of these services, including any
administrative costs, from the
appropriate allotment of Emergency
Immigrant Education Program funds. In
arranging for these services, the
Secretary consults with appropriate
public and private school officials.

(20 US.C. 4108(b))

§581.54 What notice does the Secretary
give?

(a) Before taking any final action to
implement a bypass, the Secretary
provides the affected LEA, with written
notice.

(b) In the written notice, the
Secretary—

(1) States the reason for the proposed
bypass in sufficient detail to allow the
LEA, to respond;

(2) Cites the requirement with which
the LEA allegedly failed to comply; and

(3) Advises the LEA that it has at least
45 days from receipt of the written
notice to submit written objections to
the proposed bypass and to request in
writing the opportunity for a hearing to
show cause why the bypass should not
be implemented.

(c) The Secretary sends the notice to
the LEA by certified mail with return
receipt requested.

(20 U.S.C. 4108(b))

§581.55 What bypass procedures does
the Secretary follows?

Sections 581.56-581.58 contain the
procedures that the Secretary uses in
conducting a show cause hearing. These
procedures may be modified by the
hearing officer if all parties agree it is
appropriate to modify them for a

particular case.

(20 US.C. 4108(b))

§581.56 What are the functions of a
hearing officer?

(a) If an LEA requests a show cause
hearing, the Secretary appoints a
hearing officer and notifies appropriate

-

representatives of the affected private
school children that they may
participate in the hearing.

{b) The hearing officer has no
authority to require or conduct
discovery or to rule on the validity of
any statute or regulation.

(c) The hearing officer notifies the
LEA, representatives of the private
school children and the Department of
Education of the time and place of the
hearing.

{20 U.S.C. 4108(b))

§581.57 What are the hearing
procedures?

(a) At the hearing a transcript is
taken. The LEA and representatives of
the private school children each may be
represented by legal counsel, and each
may submil oral or written evidence and
arguments at the hearing.

(b) Within ten days after the hearing,
the hearing officer indicates that a
decision will be issued on the basis of
the existing record, or requests further
information from the LEA,
representatives of the private school
children, or Department of Education
officials,

(20 U.S.C. 4108(b))

§581.58 What are the post-hearing
procedures?

{a) Within 120 days after the hearing
record is closed, the hearing officer
issues a written decision on whether the
proposed bypass should be
implemented. The hearing officer sends
copies of the decision to the LEA,
representatives of private school
children, and the Secretary.

{(b) The LEA and representatives of
private school children each may submit
written comments on the decision to the
Secretary within thirty days from receip!
of the hearing officer's decision.

(¢) The Secretary may adopt, reverse,
or modify the hearing officer’s decision.

(20 U.S.C. 4108(b))

Subpart G—What Compliance
Procedure Are Used by the
Department of Education?

§581.60 Under what conditions does the
Secretary withhold funds?

{a) If the Secretary determines, after
affording reasonable notice and
opportunity for a hearing to an SEA, tha!
the SEA has failed to meet the
requirements of this program, the
Secretary—

(1) Notifies the SEA that further
payments under this program will not be
made to the SEA:; or

(2) Notifies the SEA that it may not
make further payments under this
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program {o specified LEAs whose
ictions cause or are involved in the
failure to meet program requirements.

(b) Payments withheld under
paragraph (a) of this section, will not be
resumed until the Secretary is satisfied
that there is no longer a failure to
comply.

(c){1) I the Secretary determines,
after reasonable notice and opportunity
for a hearing to an SEA, that any
amount of a payment made to a State
will not be used by the Stale for carrying

out the purposes of this program, the
Secretary makes that amount available
to one or more other States to the extent
that the Secretary determines that those
Stales are able to use additional funds
for carrying out the purposes of the
program.

(2) The Secretary considers any
additional amount made available to an
SEA under this provision from an
appropriation for a fiscal year as part of
that SEA's award for that fiscal year,
but the additional amount remains

available until the end of the succeeding |
fiscal year.

(d) The procedures in 34 CFR Part 78
(Education Appeal Board) governing the
withholding of funds apply to any
determinations made by the Secretary
under paragraphs {a) and (c) of this
section.

(20 U.S.C. 4104, 4105 (b) and (c))

|FR Doc. 85-11019 Filed 5-3-85; 8:45 am)
BILLING CODE 4000-01-M
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CENTRAL INTELLIGENCE AGENCY
32 CFR Part 1903

Security Protective Service

AGENCY: Central Intelligence Agency.
ACTION: Final rule.

SUMMARY: The Central Intelligence
Agency has promulgated regulations
which protect its foreign intelligence
facilities within the United States. The
classified and highly sensitive world-
wide activities of the Agency are
directed and supervised from these
various facilities. Furthermore, all
intelligence support functions, including
training, for the conduct of the various
foreign intelligence activities of the CIA
are managed from these facilities.
Pursuant to section 401 of the
Intelligence Authorization Act for Fiscal
Year 1985, the CIA was empowered to
promulgate these regulations, which
have the force of law and which are
effective immediately.

EFFECTIVE DATE: May 6, 1985,

FOR FURTHER INFORMATION CONTACT:
David Holmes, Office of General
Caounsel, Central Intelligence Agency
(703} 351-5648.
SUPPLEMENTARY INFORMATION: On 8
November 1984, Congress enacted the
Intelligence Authorization Act for Fiscal
Year 1985, which amend the Central
Intelligence Agency Act of 1949 (50
U.S.C. 403a ef seq.) to permit the
Director of Central Intelligence to
authorize Agency personnel within the
United States to perform functions
identical to those performed by special
police officers of the General Services
Administration in order to pretect the
foreign intelligence facilities of the CIA.
The legislation empowering GSA
special policemen is entitled “An Act to
authorize the Federal Works
Administrator or officials of the Federal
Works Agency duly authorized by him
to appoint special policemen for duty
upon Federal property under the
jurisdiction of the Federal Works
Agency, and for other purposes" (40
1).S.C. 318). Under this Act, the
Administrator of GSA is authorized to
appoint uniformed guards as special
policemen. Once appointed, the GSA
special police are granted the same
powers as sheriffs and constables upon
property under GSA charge and control
and are authorized to enforce laws
enacted for the protection of persons
and property, to prevent breaches of the
peace; to suppress affrays or unlawful
assemblies, and to enforce with criminal
penalties any rules and regulations
made and promulgated by the

«1003.5

Administrator of the General Services
Administration.

The Central Intelligence Agency now
has the authority o carry out the
protective police functions set forth
above with respect to property under its
charge and control and has promulgated
these regulations pursuant thereto.

List of Subjects in 32 CFR Part 1803

Securily measures,

32 CFR is amended by adding a new
Part 1903 to read as follows:

PART 1903—REGULATIONS TO
IMPLEMENT SECTION 401 OF THE
INTELLIGENCE AUTHORIZATION ACT
FOR FISCAL YEAR 1985

Soc

1903.1  Applicability.

1903.2  Control of activities on protected
property.

1903.3  Restrictions on admission to
protected property.

1904.4  Control of vehicles on protected
property.

Enforcement of parking regulations.

1903.86 Security inspection.

1905.7  Prohibition on weapons and
explosives,

19038  Prohibition on photographic,
transmilting and recording equipment,
and "Walkman-type" radios.

1903.9 Prohibition on narcotics and iflegal
substances

1903.10 Prohibition on alcobol,

190311 Restrictions on the taking of
photographs.

1903.32 Physical protection of facilities.

190313 Disturbances on protected property.

190834 Prohibition on gambling.

1903.15 Restriction regarding animals.

1903.16  Soliciting. vending. and debt
collection.

1903.37 Distribution of unauthorized
malerials.

190338 Nondiscrimination.

180319 Penalties and the effect on other
laws.

Authority: Sec. 401, Intelligence

Authorization Act for Fiscal Year 1985,

§1903.1 Applicability.

These regulations apply lo all
property under the charge and control of
the Security Protective Service of the
Central Intelligence Agency and to all
persons entering in or on such property
(hereinafter referred to as "protected
property”). Employees of the Central
Intelligence Agency and any other
persons entering upon protected
property shall be subject to these
regulations.

§1903.2 Control of activities on protected
property.

Persons in and on protected property
shall at all times comply with official
signs of a prohibitory, regulatory, or
directory nature and with the direction

of Security Protective Officers and any
other duly authorized personnel.

§ 1903.3 Restrictions on admission to
protected property,

Access to protected property shall be
restricted to ensure the orderly and
secure conduct of Agency business.
Admission to protected property will be
restricted to employees and other
persons with proper authorization who
shall, when requested. display
government or other identifying
credentials to the Security Protective
Officers or other duly authorized
personnel when entering, leaving, or
while on the property.

§ 1903.4 Control of vehicles on protected
property. '

Drivers of all vehicles entering or
while on protected property shall
comply with the signals and directions
of Security Protective Officers or other
duly authorized personnel and any
posted traffic instructions. The blocking
of entrances, driveways, walks, loading
platforms, or fire hydrants on protected
property is prohibited. Driving a non-
emergency vehicle above the prescribed
speed limit is prohibited. All vehicles
shall be driven in a safe and careful
manner al all times.

§ 19035 Enforcement of parking
regulations.

For reasons of security, parking
regulations shall be strictly enforced.
Except with proper authorization,
parking on protected property is not
allowed without a permit. Parking
without a permit or other authorization,
parking in unauthorized locations or in
locations reserved for other persons. or
parking contrary to the direction of
posted signs is prohibited. Vehicles
parked in violation, where warning signs
are posted, shall be subject to removal
al the owner’s risk, which shall be in
addition to any penalties assessed
pursuant to § 1903.19. The Agency
assumes no responsibility for the
payment of any fees or costs related to
such removal which may be charged to
the owner of the vehicle by the towing
organization, This paragraph may be
supplemented from time to time with the
approval of the CIA Director of Security
by the issuance and posting of such
specific traffic directives as may be
required, and when so issued and
posted such directives shall have the
same force and effect as if made a part
hereol. Proof that a vehicle was parked
in violation of these regulations or
directives may be taken as prima facie
evidence that the registered owner was
responsible for the violation.
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§1903.6 Security inspection.

Any personal property, including but
not limited to any packages, briefcases,
containers or vehicles brought into,
while on, or being removed from
protected property are subject to
inspection. A search of a person may
accompany an investigative stop or an
arreslt,

§1903.7 Prohibition on weapons and
explosives,

No persons entering or while on
protected property shall carry or
possess, either openly or concealed,
firearms, other dangerous or deadly
weapons, explosives, or items intended
to be used to fabricate an explosive or
incendiary device, except as authorized
by the CIA Director of Security or his
designee at each Agency facility.

§1903.8 Prohibition on photographic,
transmitting and recording equipment, and
“Walkman-type" radios.

No persons entering or while on
protected property shall bring or possess
any photographic, transmitting, or
recording equipment of any kind, or any

Walkman-type" radio, except as
specifically authorized by the CIA
Director of Security or his designee at
each Agency facility.

§1903.9 Prohibition on narcotics and
legal substances.

Entering or while on protected
property under the influence of, or using
or possessing, any narcotic drug.
hallucinogen, marijuana, barbiturate, or
amphetamine is prohibited. Operation of
a motor vehicle entering or while on
protected property by a person under
the influence of narcotic drugs,
halluginogens, marijuana, barbiturates
or amphetamines is also prohibited. The
above prohibitions shall not apply in
cases where the drug is being used as
prescribed for a patient by a licensed
physician.

§1903.10 Prohibition on alcohol,

Entering or while on protected
property under the influence of alcoholic
beverages is prohibited. Operation of a
motor vehicle entering or while on
protected property by a person under
the influence of alcoholic beverages is
prohibited. The use of alcoholic
beverages on protected property is also
prohibited, except on occasions and on
protected property for which the CIA
Deputy Director for Administration or
his designee has delegated in writing to
the head of an office or division the
authority to grant approval for such use,
and approval has been granted. A copy

of all such written delegations shall be
provided to the CIA Director of Security.

§ 1903.11 Restrictions on the taking of
photographs.

In order to protect the security of the
Agency's facilities, photographs on
protected property may be laken only
with the consent of the CIA Director of
Security. The taking of photographs
includes the use of television cameras,
video taping equipment, and motion
picture cameras.

§ 1903.12 Physical protection of facilities.

The willful destruction of, or damage
lo any protected property, or any
buildings or personal property thereon,
is prohibited. The theft of any personal
property, the creation of any hazard on
protected property to persons or things,
and the throwing of articles of any kind
at buildings or persons on protected
property are prohibited. The improper
disposal of trash or rubbish on protected
propesty is also prohibited.

§ 1903.13 Disturbances on protected
property.

Any conduct which impedes or
threatens the security of protected
property, or any buildings thereon, or
which disrupts performance of official
duties by Agency employees, or which
interferes with ingress to or egress from
protected property is prohibited. Also
prohibited is any disorderly conduct,
any failure to obey an order to depart
the premises, unwarranted loitering or
other behavior which creates loud or
unusual noise or nuisance; or any
conduct which obstructs the usual use of
entrances, foyers, lobbies, corridors,
offices, elevators, stairways or parking
lots.

§ 1903.14 Prohibition on gambling.
Participating in games for money or
other personal property, or the operating

of gambling devices, the conduct of a
lottery, or the selling or purchasing of
numbers tickets, in or on protected
property is prohibited. This prohibition
shall not apply to the vending or
exchange of chances by licensed blind
operators of vending facilities for any
lottery set forth in a State law and
conducted by an agency of a State as
authorized by section 2(a)(5) of the
Randolph-Sheppard Ac!, as amended (20
U.S.C. 107a(a)(5)).

§ 1903.15 Restriction regarding animals.
No animals except guide dogs for the
blind or Agency guard or search dogs
shall be brought upon protected
property, except as authorized by the

CIA Director of Security or his designee
at each Agency facility.

§ 1903.16 Soliciting, vending, and dabt
coliection.

Commercial or political soliciting,
vending of all kinds, displaying or
distributing commercial advertising,
collecting private debts or soliciting
alms on protected properly is prohibited.
This does not apply to (a) national or
local drives for funds for welfare, health,
or other purposes as authorized by the
*Manual on Fund Raising Within the
Federal Service,” issued by the U.S.
Office of Personnel Management under
Executive Order 10927 of March 18,
1961, and sponsored or approved by the
Central Intelligency Agency; and (b)
concessions on personal notices posted
by employees or authorized bulletin
boards.

§1903.17 Distribution of unauthorized
materials.

Distributing, posting or affixing X
materials, such as pamphlets, handbills,
or flyers, on protected property is
prohibited, except as provided by
§ 1903.16, as authorized by the CIA
Director of Security or his designee at
each Agency facility, or when conducted
as part of authorized Government
activities.

§ 1903.13 Nondiscrimination.

There shall be no unlawful
discrimination by segregation or
otherwise, because of race, creed, sex.
color, or national origin against any
person or persons admitted upon
protected property in furnishing or by
refusing to furnish to such person or
persons the use of any services,
privileges, accommodations, or activities
provided on the protected property.

§1903.19 Penaities and the effect on
other laws.

Whoever shall be found guilty of
violating while on any protected
property any provision of these
regulations is subject to a fine of not
more than $50 or imprisonment of not
more than 30 days, or both. Nothing in
these regulations shall be construed to
abrogate or supersede any other Federal
laws or any State and local laws or
regulations applicable to any area in
which the protected property is situated.

Pursuant to delegated authority, issued on
2 May 1965 by:

William R. Kotapish,

Director of Security,

{FR Doc. 85-11047 Filed 5-3-85: 10:35 am|
BILLING CODE §310-02-M
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DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 319
[Docket No. 85-328]

Importation of Mangoes From Belize

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Proposed rule.

treatments (see 7 CFR 319.56-2h) for
mangoes from Belize are fumigation
with ethylene dibromide (EDB) in
accordance with the following:

Dosaodﬁtﬁhmp-

1.100 cubsc feet per 2 hours

Frult load i & chamber "'_" e

”'E”lw‘rn TO°F or

8 °F 70 °F above

Z5porcent or less....__, 12 10 8
More than 25 percont 10 50

[, SRR " 12 10

50 percant to 6O percent ... l 16 14 12

SuMmARY: This document proposes to
amend the "Subpart—Fruits and
Vegetables" regulations by adding
provisions to allow the entry into the
United States of mangoes from Belize if
the mangoes originate from premises
that have been subjected to specified
aerial applications of technical
malathion bait spray, and meet certain
other conditions. This action appears to
be necessary to continue to allow
mangoes from Belize to be imported into
the United Stales.

DATE: Written comments concerning this
proposed rule must be received on or
before May 21, 1985.

ADDRESSES: Written comments should
be submitted to Thomas O. Gessel,
Director, Regulatory Coordination Staff,
Animal and Plant Health Inspection
Service, USDA, Room 728 Federal
Building, 6505 Belcrest Road,
Hyattsville, MD 20782, Written
comments received may be inspected in
Room 728 of the Federal Building
between 8 a.m. and 4:30 p.m., Monday
through Friday, except holidays.

FOR FURTHER INFORMATION CONTACT:
Robert G. Spaide, Assistant Staff
Officer, Field Operations Support Staff,
Plant Protection and Quarantine,
Animal and Plant Health Inspection
Service, U.S. Department of Agriculture,
Room 663 Federal Building, 6505 Belcrest
Road, Hyattsville, MD 20782, 301-436-
8295,

SUPPLEMENTARY INFORMATION:

Background

The “Subpart—Fruits and Vegetables”
regulations [contained in 7 CFR 319.58 et
seq. and referred to below as the
regulations), among other things,
regulate the importation of mangoes into
the United States from Belize because of
fruit flies of the genus Anastrepha.
These fruit flies can ruin the
marketability of the fruit.

Currently, mangoes from Belize are
prohibited from being imported into the
United States under the regulations
unless, among other things, they are
treated against fruit flies of the genus
Anastrepha. The only approved

Recently the Environmental Protection
Agency, established a tolerance for the
residues of EDB per se in mangoes at .03
ppm, and further provided that effective
September, 1, 1985, such tolerance for
residues of EDB would be reduced to
zero in mangoes (see 50 FR 2547).

Because of the requirement that the
EDB residues be no greater than .03
ppm, it is to longer commercially
feasible for mango producers and
shippers in Belize to use EDB
treatments. Once mangoes are treated
with the EDB treatment it is necessary
to hold the treated mangoes in cold
slorage and allow the EDB residues to
dissipate. Without being held in cold
storage while the residues dissipate, the
mangoes would overripen and become
unmarketable before they could reach
the residue level of .03 ppm of EDB.
There are no refrigeration facilities in
Belize that could feasibly be used for
holding the mangoes for this purpose,
and it appears that there are no feasible
methods that could be used otherwise
for holding the mangoes in cold storage.

An importer of fruits and vegetables
has requested that the regulations be
amended to establish procedures that
could be conducted in Belize and which
would be adequate to allow mangoes
from Belize to be imported into the
United States without presenting a risk
of causing the introduction into the
United States of fruit flies of the genus
Anastrepha.

Based on a review of this situation, it
is proposed to amend the regulations by
adding a new § 319.56-2u which would
provide a means for allowing the
importation into the United States of
mangoes from Belize. Proposed § 319.56-
2u reads as follows:

§319.56 Administrative instructions
concerning the importation of mangoes from
Belize.

(a) Mangoes from Belize shall be allowed
to enter the United States at any port of entry
referred to in § 319.37-14 of this part if the
mangoes meet all of the applicable conditions
set forth in other sections of this subpart and
if the following conditions have been met;

(1) The mangoes originate from @ premises
determined to be free of any fruit fly

infestations of the genus Anastrepha, (i)
based on a finding by an inspector. that suc)
premises and a buffer zone of at least % of &
mile all around such premises were subjectod
to serial applications of technical malathion
bait spray at a ratio of 12 ounces per acre (24
ounces of malathion and 9.6 ounces of protely
bait) every 7-10 days beginning at the time
fruit setting starts and continuing until the
mangoes were shipped to the United States
and (ii) based on the absence of a finding of
infestations of fruit flies of the genus
Anastrepha, during the harvest period;

(2} No pulpy fruits or vegetables (such as
citrus, melons, and tomatoes) are grown
commercially or otherwise within two miles
of the area subjected to such aerial
applications of bait spray:

(3) The mangoes had been packed for
shipment to the United States in a facility
which is located within the area subjected to
such aerial application of malathion bait
spray and which has all outside openings
screened with a mesh not greater than Vi«
inch;

(4) The mangoes were not taken out of such
area subjected to such applications of
malathion bait spray except for immediate
shipment to the United States in an enclosed
container or wrapped in 6 mil polyethylene
wrap:

{5) The mangoes were grown, packed, and
moved from the packing facility to the port of
export only by persons who operate pursuant
to a valid written compliance agreement with
the Animal and Plant Health Inspection
Service whereby such persons have agreed 1o
allow Plant Protection and Quarantine
inspectors to make unannounced inspections
a8 necessary to monitor compliance with the
provisionis of this section, and have agreed lo
otherwisé comply with the provisions of this
section;

(6) The mangoes were grown on premises
where inspectors of Plant Protection and
Quarantine and persons authorized by
inspectors of Plant Protection and Quarantine
were allowed to install and service survey
traps and to conduct examination of mangoes
{including the cutting of mangoes) as
determined to be necessary by Plant
Protection and Quarantine as a precautionary
measure for determining whether any
infestations of fruit flies of the genus
Anastrepha occur on the premises: and

(7) The mangoes are accompanied by a
certificate endorsed by a Plant Protection and
Quarantine inspector in the country of origin
representing a finding based on monitoring
inspections that the conditions in this section
are being mel.

(b) Persons requesting that services be
performed by officials of Plant Protection and
Quarantine under this section shall bear the
cost for Plant Protection and Quarantine
personnel to perform inspections, surveys,
and other activities pursuant to this section,
including travel, salary, subsistance, and
administrative overhead.

(c) Any compliance agreement may be
cancelled orally or in writing by the inspector
who is supervising its enforcement whenever
the inspector finds that such person has
failed to comply with the provisions of this
subpart or any conditions imposed pursuan!
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1o such provisions. If the cancellation is oral,
the decision and the reasons therefore shall
be confirmed in writing. as promptly as
drcumstances permit. Any person whose
compliance agreement has been cancelled
may appeal the deciston, in writing, within
ten (10) days after receiving written
notification of the cancellation. The appeal
shall state all of the facts and reasons upon
which the person relies to show thut the
compliance sgreement was wrongfully
cancelled. The Deputy Administrator shall
grant or deny the appeal, in writing, stating
the reasons for such decision, as promptly as
circumstances permit. If there is a conflict as
1o any material fact, s hearing shall be beld
1o resolve such conflict. Rules of Practice
concerning such a hearing will be adopted by
the Deputy Administrator.

It appears that compliance with these
provisions would be adequate to allow
mangoes from Belize to be imported into
the United States withou! presenting a
risk of causing the introduction into the
United States of fruit flies of the genus
Anastrepha. Further, it appears that
these provisions would provide
commercially feasible procedures for the
importation of such mangoes.

Based on research and experience, il
has been determined that the specified
aerial applications of malathion bait
spray would be adequate to destroy any
fruit fly infestations on the premises
subjected to such treatment. Further, the
specified applications of malathion bait
spray ina % mile buffer zone and the
establishment of a two mile area outside
the treatment area where pulpy fruits or
vegelables would not be grown would
be adequate to ensure that the premises
would not be attacked by vagrant flies
of the genus Anastrepha during the
mango growing period.

Compliance with the packing and
shipping provisions would add
precautionary measures against the
mangoes becoming infested with fruit
flies of the genus Anastrepha during
packing, and help ensure that the
mangoes would not become infested
with fruit flies of the genus Anastrepha
during shipment to the United States.

It appears that the compliance
agreement provisions are necessary to
ensure that persons growing, packing,
and shipping the mangoes are
knowledgeable with respect to the
requirements for the importation of
mangoes from Belize, and have agreed
to comply with them; and to ensure that
!'Lml Protection and Quarantine (PPQ)
inspectors are allowed to take actions
s necessary to ensure that the
requirements for the importation of the
mangoes are being met. Proposed
§ 319.56-2u also contains provisions for
cancelling compliance agréeements.

The provisions concerning trapping
and examinations (including the cutting

of mangoes) appear to be necessary as a
precautionary measure to help ensure
thal the aerial applications of malathion
bait spray have been effective.

The provisions for the mangoes to be
accompanied by a certificate endorsed
by a PPQ inspector appear to be
necessary to ensure that such an
inspector would monitor the growing,
packing. and shipping operations and
would determine, based on monitoring
inspections, that the requirements for
the importation of the mangoes are
being met.

The proposal also contains provisions
that would require persons who have
requested that services be preformed in
Bélize by officials of PPQ to bear the
PPQ costs associated with the
operations in Belize.

Although this proposal sets forth
provisions which only relate to the
importation of mangoes from Belize,
consideration will be given to amending
the regulations to allow the importation
of mangoes from other countries if
requests are made to do so.

Comments

Written comments are solicited for 15
days following publication of this
document. As indicated above, the EDB
treatments are no longer feasible for
treating mangoes from Belize against
fruit flies of the genus Anastrepha.
Further, if the proposal were to be
adopted in time to allow mangoes from
Belize to be imported into the United
States during the 1985 mango season, it
must be adopted as soon as possible.

Executive Order and Regulatory
Flexibility Act

The proposed rule is issued in
conformance with Executive Order
12291 and has been determined to be not
& "major rule.” Based on information
compiled by the Department, it has been
determined that this proposed rule
would not have a significan! effect on
the economy; would not cause a major
increase in costs or prices for
consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions; and
would not have a significant adverse
effect on competition, employment
investment, productivity, innovation, or
on the ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

The proposed rule would allow
mangoes from Belize to continue to be
imported into the United States. Further,
it is anticipated that the amount of
mangoes imported into the United States
from Belize would be less than one
percent of the amount of mangoes

imported into the United States from all
countries.

Under the circumstances referred to
above, the Administrator of the Animal
and Plant Health Inspection Service has
determined that this action would not
have a significant economic impact on a
substantial number of small entities.

List of Subjects in 7 CFR Part 319

Agricultural comodities, Plant pests,
Plants (Agriculture), Quarantine,
Transportation, Mangoes.

PART 319—FOREIGN QUARANTINE
NOTICES

Accordingly, this document proposes
to amend “Subpart—Fruits and
Vegetables" (7 CFR 319.56 et seq.) as
follows:

1. The authority citation for 7 CFR
Part 319 would be revised to read as
follows:

Authority: 7 U.S.C. 150dd, 150ee, 1501, 151~
167, 7 CFR 2.17, 2.51, and 371.2(c).

2. A new § 319.56-2u would be added
to read as follows:

§319.56-2u Administrative instructions
concerning the importation of Mangoes
from Belize.

(a) Mangoes from Belize shall be
allowed to enter the United States at
any port of entry referred to in § 319.37-
14 of this part if the mangoes meet all of
the applicable conditions set forth in
other sections of this subpart and if the
following conditions have been met:

(1) The mangoes originate from a
premises determined to be free of any
fruit fly infestations of the genus
Anastrepha, (i) based on a finding by an
inspector, that such premises and a
buffer zone of at least % of a mile all
around such premises were subjected to
aerial applications of technical
malathion bait spray at a ratio of 12
ounces per acre (2.4 ounces of malathion
and 9.6 ounces of protein bait) every 7-
10 days beginning at the time fruit
setting starts and continuing until the
mangoes were shipped to the United
States and (ii) based on the absence of a
finding of infestations of fruit flies of the
genus Anastrepha during the harvest
period;

(2) No pulpy fruits or vegetables (such
as citrus, melons, and tomatoes) are
grown commercially or otherwise within
two miles of the area subjected to such
aerial applications of bait spray;

(3) The mangoes had been packed for
shipment to the United States in a
facility which is located within the area
subjected to such aerial application of
malathion bait spray and which has all
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outside openings screened with a mesh
not greater than %e inch;

(4) The mangoes were not taken out of
such area subjected to such applications
of malathion bait spray except for
immediate shipment to the United States
in an enclosed container or wrapped in
6 mil polyethylene wrap;

(5) The mangoes were grown, packed,
and moved from the packing facility to
the port of export only by persons who
operate pursuant to a valid written
compliance agreement with the Animal
and Plant Health Inspection Service
whereby such persons have agreed to
allow Plant Protection and Quarantine
inspectors to make unannounced
inspections as necessary to monitor
compliance with the provisions of this
section, and have agreed to otherwise
comply with the provisions of this
section;

(6) The mangoes were grown on
premises where inspectors of Plant
Protection and Quarantine and persons
authorized by inspectors of Plant
Protection and Quarantine were allowed
to install and service survey traps and
to conduct examination of mangoes
(including the cutting of mangoes) as

determined to be necessary by Plant
Protection and Quarantine as a
precautionary measure for determining
whether any infestations of fruit flies of
the genus Anastrepha occur on the
premises; and

(7) The mangoes are accompanied by
a certificate endorsed by a Plant
Protection and Quarantine inspector in
the country of origin, representing a
finding based on monitoring inspections
that the conditions in this section are
being met.

(b) Persons requesting that services be
performed by officials of Plant
Protection and Quarantine under this
section shall bear the cost for Plant =
Protection and Quarantine personnel to
perform inspections, surveys, and other
activities pursuant to this section,
including travel, salary, subsistence, and
administrative overhead.

(c) Any compliance agreement may be
cancelled orally or in writing by the
inspector who is supervising its
enforcement whenever the inspector
finds that such person has failed to
comply with the provisions of this
subpart or any conditions imposed
pursuant to such provisions. If the

cancellation is oral, the decision and the
reasons therefore shall be confirmed in
writing, as promptly as circumstances
permit. Any person whose compliance
agreement has been cancelled may
appeal the decision, in writing, within
ten (10) days after receiving written
notification of the cancellation. The
appeal shall state all of the facts and
reasons upon which the person relies to
show that the compliance agreement
was wrongfully cancelled. The Deputy
Administrator shall grant or deny the
appeal, in writng, stating the reasons for
such decision, as promptly as
circumstances permit, If there is a
conflict as to any material fact, a
hearing shall be held to resolve such
conflict. Rules of Practice concerning
such a hearing will be adopted by the
Deputy Administrator,

Done at Washington, D.C., this 3rd day of
May 1885,
H.L. Ford,

Deputy Administrator, Plant Protection and
Quarantine. Animal and Plant Health
Inspection Service.

[FR Doc. 85-11068 Filed 5-3-85; 12.:01 pm]}
BILLING CODE 3410-34-M
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LIST OF PUBUC LAWS

Note: No public bills which
have become law were
received by the Office of the
Federal Register for inclusion
in today's List of Public
Laws.
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CFR CHECKLIST Title Price  Revision Date
: 400-£nd.... i e S T YEO0 T NS
s checklist, prepared by the Office of the Federa! Register, is 16 Parts:
published weekly, 1t is arranged in the order of CFR titles, prices, and I cisinse st 9,00 Jon. 7, 3985
ATVl e I s g 4 e LRI i O A N A R A Y T S 10,00 Jon. 1, 1985
An asterisk (*) precedes sach entry that has been issued since last s 1300 Jom'l, 965
wzek and which is now available for sale at the Government Printing
Olfice . 1400 Rpr. 1, 1984
Kew units issued during the week are announced on the back cover of . 13.00 Apr. 1, 1984
ihe daily Federal Register as they become available.
& checklist of current CFR volumes comprising a compiete CFR sal, 12.00 Apr. 1, 1984
gso sppears in the latest issue of the LSA (List of CFR Sections . 15.00 Apr. 1, 1984
pifected), which ig revised monthly. . 650 Apr. 1, 1984
The annual rate for subscription 1o all revised volumes is $550 1700  Apr. 1, 1984
domestic, $137.50 additional for foreign mailing
Crder irom Superiatendent of Documents, Government Printing Otfice, oo 1.50 Apr. 1, 1984
Washington, D:C. 20402. Charge orders (VISA, MasterCard, or GRPO e 13.00 Apc. 1, 1984
Deposit Account) may be telephoned to the GPO ordar desk at (202) . 18.00 Apr. 1, 1984
783-3238 from 8:00 a.m. 10 4:00 p.m. eastarn time, Monday—Fnday
{sxcept hofidays). 9.00 Apr. 1, 1984
Tite Price  Rovision Date . 12.00 Apr. 1, 1984
1,2(2 Reserved) $6.00 Jon. 1, 1984 1200 Ape. T, 1984
301984 Compiiation and Parts 100 and 101) 750 Jen. 1, 1985 425 AT, 10
: St s 2 . 1400 Apr. 1, 1984
2 » 13.00 Apr. 1, 1984
§ Parts: 6.00 Apr. 1, 1984
T 10 o e e e D BN Y 00 Jon. 1, 1984 9.50 Apr. 1, 1984
1-1199 (Spacial Supplement) Noce  Jen.T,1984 . 600  Apr. ), 1984
1200-End, & {6 Reserved) ..........coveeriouins 7.50 Jan. 1, 1985 17.00 Apr. 1, 1984
7 Parts: 13.00  Apr. 1, 1984
8.00 Apr. 1, 1984
14.00 A ¥, 1984
6.00 Apr. 1, 1984
1200  Apr. 1, 1984
9.50  Apr.), 1984
14.00  Apr. ), 1984
26 Parts:
S B [ S BRI e e | K Ape. 1, 1984
§% 1.170-1.300 - 10.00 Ape. }, 1984
§§ 1.301-1.400....... 7.50 Apr. 1, 1984
§§ 1.40)-1.500 13.00 Apr. 1, 1984
§§ 1.501-1.640....... 1200 Apr. ), 1984
§§ 1L.641-1.850.. . 1200 Apr. 1, 1984
§§ 1.85)-1.1200 14.00 Apr. 1, 1984
§$3 L1200 -End..... 17.00 Ape. 1, 1984
e SR 13.00 Ape. 1, 1984
30-39ccerrronnne ) 9.00  Apr. Y, 1984
40-299.......... W00 Ape ), 1984
300-499.. 9.50  Ape. 1, 1984
S00-599..... b 8.00 fApc. 1, 1980
27 Parts:
R . % I o kAT e Ape. 1, 1584
200-£nd........ Apr. 1, 1984
28 July 1, 1984
29 Parts:
D O it 14.00 Jly 1, 1984
100-499. 6.50 July 1, 1984
500-899..... 14.00 iy 1, 1984
900-1899... 7.50 July 1, 1984
1900-1910.... 15.00 July 1, 1984
19N-1919 e . 550 July 1, 1984
N A R S e I W e July 1, 1984
July 1, 1984
Wiy 1, 1984
Joly 1, 1984
July 1, 1984
July 1, 1984
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Price  Revision Date Revision Date
15.00 Joly 1, 1984 Oct. 1, 198¢
19.00 July 1, 1984 Oct. 1, 1984
18.00 July 1, 1984 Oct. 1, 1984
13.00 July 1, 1984 Oct. 1, 1984
e 13.00 July 1, 1984
e 13.00 July 1, 1984 0ct. 1, 198¢
e Y0 July 1, 1984 0ct. 1, 1984
700-799 e b e 13.00 July 1, 1984 Oct. 1, 1984
BOO-999 .....ceocooereer e v 9.50 July 1, 1984 Oct. 1, 1984
1000-End e R A e 6.00 July 1, 1984
33 Parts: Oct. 1, 1984
1-199. s 14700 iy 1, 1984 Oct. 1, 1984
200 B b 13.00 July 1, 1984 Oct, 1, 1984
34 Parts: Oct. 1, 1984
1-299:........... 14.00  July 1, 1984 i s
SOOI LIS e e . 850 July 1, 1984 01
400-£nd. S A T 4 July 1, 1984 B 1. el
35 7.50 July 1, 1984 Dec. 31, 1984
36 Parts:
N AR O SR LU T8 e o 9.00 July 1, 1984 Oct. 1. 1984
200-End = | 12.00 July 1, 1984 Oct. 1 1984
37 8.00 iy 1, 1984 Oct. 1, 194
38 Parts: Oct. 1, 1984
0-17 e i B . 14.00 July 1, 1984
O A TR ARG - 9.50 July 1, 1984 Oct. 1, 1984
39 8.00 July 1, 1984 Oct. 1, 1984
40 Parts: Oct. 1, 1984
TR e T, 1300 iy 1, 1984 g: ol
- e S Y 14.00 July 1, 1984 i1 08
53-80 18.00 July 1, 1984 Bl
8399l 14.00 Joly 1, 1984
100-149 . 9.50 July 1, 1984 Oct. 1, 19
150-189...... . 13.00 July 1, 1984 Nov. 1, 1
190-399.. s 18,00 July 1, 1984 Nov. 1, 19
400-424 - 1300  July), 1924 Oct. 1, 1%
425-nd . 14.00 July 1, 1984 g;‘ : : '
41 Chapters: Oct. 1, 158
L 1-11w1-10 13.00 July 1, 1984 Oct. 1, 19
1, 1-11 fo Appendix, 2 (2 Reserved) ......................... 13.00 July 1, 1984
3-6 el aaat s 14.00 July 1, 1984 B i3
7 e 6,00 July 1, 1984 o
8 i T 4.50 My 1, 1984 B
o e T RN oecre Ao s oy 13.00 July 1, 1984 Jon, 1,1
| 10 S G 9.50 July 1, 1984
18, Vol. |, Ports 1-5 13.00 Joly 1, 1984 !
18, Vol. i, Ports 6-19 13.00 July 1, 1984
18, Vol. M, Ports 20-52 . 13.00 July 1, 1984 |
19-100...... 13.00 July 1, 1984 }
) R R i 15.00 July 1, 1984 !
TORERIN. MR 9.50 July 1, 1984 |
42 Parts: !
| o TSNy woeussendappannassedienesatensd 12.00 Oct. 1, 1984 |~°m~mmmmw the period Ape. 1, 1980 10
61-399...... SIS s OO S o 8.00 Oct. 1, 1984 31, 1984, The CFR volume issued as of Apr. 1, 1980, mu retained.
400-End..... ORI NE ( 7 Oct. 1, 1984
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Just Released

Code of
Federal
Regulations

Revised as of February 1, 1985

Quantity Volume Price Amount

ot —H Y Title 14—Aeronautics and Space (Parts 200-1199) $15.00 S o
(Stock No. 822-004-00038-5)

Total Order .
AWa'MMMdCFmemWnNFdemmmm
section. In addition, a chackiist of current CFR volumes, comprising a complete CFR sel. appears each month
in the LSA (List of CFR Sections Affected). Please do not detach
Order Form Mail to: Superintendent of Documents, U.S. Government Printing Office, Washington, D.C. 20402
'E:doood_W&u.a.-__ m;mkgma&pgm ‘. Cradit Card Orders Ordy
Stamps). Inclide an additonal 25% for foreign maling. VisA Total charges $________ Fill in the boxes below.
ey 750 Sagne. (LTI TITIITTITIII]]
OnderNo G | e R
mﬁ%@ the Code of Federal Regulations publications | have For Office Use Onl(y).uanmv -
Name—First, Last Enclosed
LJ_I[LH!lllllllllll[llllllLLlJ Io be majed
treet address Subscriptions
L o 5 Y O O 0 T I R JoRege
Company name or additional adaress Hne Foreign handling 2
4 5 e T ) e T O O T 1 MMOB =
Cit State  ZIP Code OPNR =
ChLitivr e e 0 850 s =
TR N LT T e e Retung =

PLEASE PRINT OR TYPE
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