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Presidential Documents

Title 3—

The President

|FR Doc. 84-26639
Filed 10-3-84; 4:12 pm]
Billing code 3195-01-M

Proclamation 5240 of October 3, 1984 i

National Community Leadership Week, 1984

By the President of the United States of America

A Proclamation

Local communities form the foundation of our Nation. Our Federal system of
government is based on the determination of the people of the United States to
govern themselves, to the extent possible, in small entities capable of respond-
ing quickly and effectively to particular community values and needs.

Qualified and well-trained leadership at all levels of government, but particu-
larly in our local communities, is essential to the maintenance and strengthen-
ing of our democratic institutions. Throughout the United States, many com-
munities have established programs to help citizens identify and discharge the
responsibilities involved in leadership positions assumed in their own commu-
nities. These programs have produced thousands of talented and well-trained
local leaders who are aware of the unique problems confronting their commu-
nities and are well-prepared to devise innovative solutions for those problems.

The Congress of the United States, by House Joint Resolution 574, has
designated the week beginning September 9, 1984, as “National Community
Leadership Week” and has authorized and requested the President to issue a
proclamation in observance of this week.

NOW, THEREFORE, I, RONALD REAGAN, President of the United States of
America, do hereby proclaim the week beginning September 9, 1984, as
National Community Leadership Week. L

IN WITNESS ‘WHEREOF, I have hereunto set my hand this third day of
October, in the year of our Lord nineteen hundred and eighty-four, and of the
Independence of the United States of America the two hundred and ninth.
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[FR Doc. 84-26640
Filed 10-3-84; 4:13 pm]
Billing code 3195-01-M

Presidential Documents

Proclamation 5241 of October 3, 1984

Emergency Medicine Week, 1984

By the President of the United States of America

A Proclamation

Each year an estimated nine million people in this country sustain injuries
which require immediate medical attention. Two groups of dedicated Ameri-
cans provide this kind of medical care: emergency department personnel, who
provide care in trauma centers, and emergency medical technicians and
paramedics, most of them volunteers, who provide prehospital emergency
care.

These emergency medical personnel throughout our Nation are specialists
trained to handle illnesses and injuries which threaten life or limb. They must
be available daily on a 24-hour basis to all patients who need medical aid. The
efforts of these trained men and women have saved thousands of lives.

Vast improvements in emergency medicine have been made in the past fifteen
years, and emergency department personnel have completed extensive train-
ing and continuing education to keep up with these improvements. The
Departments of Transportation and Health and Human Services, together with
State and local governments, have provided radio communications systems,
equipment, and training courses for emergency medical personnel. These
advances make it possible to respond quickly to the needs of the injured and
to transport them to appropriate hospital emergency medical facilities within
the “Gold Hour" after the injury. This is the time when emergency medical
care is most effective in saving lives.

We salute the Nation's emergency medical services personnel: those who staff
the ambulances, those who provide medical control, and those physicians and
nurses in the trauma centers whose daily efforts are devoted to emergency
medicine. We all depend upon their skills and dedication.

The Congress, by House Joint Resolution 545, has designated the week of
September 16 through 22, 1984 as "Emergency Medicine Week” and has
authorized and requested the President to issue a proclamation in honor of
this observance.

NOW, THEREFORE, I, RONALD REAGAN, President of the United States of
America, do hereby proclaim the week of September 16 through September 22,
1984 as Emergency Medicine Week.

IN WITNESS WHEREGQF, I have hereunto set my hand this third day of
October, in the year of our Lord nineteen hundred and eighty-four, and of the
Independence of the United States of America the two hundred and ninth.

G
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|FR Doc. 84-26641
Filed 10-3-84; 4:14 pm)
Billing code 3195-01-M

Presidential Documents

Proclamation 5242 of October 3, 1984

World War I Aces and Aviators Day, 1984

By the President of the United States of America

A Proclamation

Ever since the Revolutionary War, Americans have heroically served their
country in times of conflict. World War I, “the war to end all wars,” began
over seventy years ago in August 1914. The war spawned a new breed of
warrior, the aviator, who engaged in single combat high above the conflict on
the ground. The truly remarkable Americans who pioneered in this new form
of military combat defended the skies of Europe with valor and distinction
until the end of the war in 1918,

Some of these aviators achieved the title “Ace” by gaining at least five
confirmed victories over opponents in the air. As aviators capable of great
concentration and decisive action, they possessed what today we would call
“the right stuff.” Among America's greatest World War I Aces, Eddie Ricken-
backer, Frank Luke, Raoul Lufbery and George Vaughn shot down a total of 78
enemy aircraft.

There are about sixty known surviving Aces of World War 1. They meet
periodically to share memories of a conflict familiar to many Americans only
through history books. All Americans should express their gratitude and
respect for these gallant air warriors for their extraordinary feats in defense of
liberty. ‘

The Congress, by Senate Joint Resolution 333, has designated September 21,
1984, as “"World War I Aces and Aviators Day" and has authorized and
requested the President to issue a proclamation in observance of this event.

NOW, THEREFORE, I, RONALD REAGAN, President of the United States of
America, do hereby proclaim September 21, 1984 as World War I Aces and
Aviators Day.

IN WITNESS WHEREOF, I have hereunto set my hand this third day of
October, in the year of our Lord nineteen hundred and eighty-four, and of the
Independence of the United States of America the two hundred and ninth.

St b
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[FR Doc. 84-26645
Filed 10-3-84: 4:16 pm]
Billing code 3195-01-M

Presidential Documents

Proclamation 5243 of October 3, 1984

National Adult Day Care Center Week, 1984

By the President of the United States of America

A Proclamation

Progress in medical science and the generally rising level of health care
available from birth onwards have been among our Nation's greatest achieve-
ments in this century. As a result, more people are living to an old age than
ever before.

The corollary to this achievement is an increase .in the incidence of chronic
illnesses affecting people as they age. Those who suffer these illnesses may
require care over a long period of time, a fact which tests our Nation's ability
to provide older Americans the kind of care that will allow them to continue to
live independently in their communities.

The rapid growth of adult day care centers is a reflection of increasing
community interest in developing long-term alternatives in community set-
tings. Adult day care centers provide comprehensive personal, medical, and
therapeutic help and also assist older people and the handicapped in achiev-
ing maximum levels of independence and social interaction. They provide
much needed support for families as they care for their loved ones. Many
adult day care centers throughout the country have recognized the vital needs
of older people and the desire that many of them have to remain in their own
homes as long as possible.

To increase public awareness of the importance of these centers, the Con-
gress, by House Joint Resolution 505, has designated the week beginning
September 23, 1984, as “National Adult Day Care Center Week” and has
authorized and requested the President to issue a proclamation in observance
of this event.

NOW, THEREFORE, I, RONALD REAGAN, President of the United States of
America, do hereby proclaim the week beginning September 23, 1984, as
National Adult Day Care Center Week.

IN WITNESS WHEREOQF, I have hereunto set my hand this third day of
October, in the year of our Lord nineteen hundred and eighty-four, and of the
Independence of the United States of America the two hundred and ninth.







Federal Register / Vol. 49, No. 195 / Friday, October 5, 1984 / Presidential Documents 39281

[FR Doc. 84-26646
Filed 10-3-84; 4:17 pm)
Billing code 3195-01-M

Presidential Documents

Proclamation 5244 of October 3, 1984

Child Health Day, 1984

By the President of the United States of America

A Proclamation

America as never before is the land of opportunity for all our children. But for
some, that opportunity is denied by illness or disability. Although our health
care system is the envy of the world, disease or accident can still deprive
many of our children of this birthright of opportunity.

Today, we celebrate tremendous accomplishments in child health. The signifi-
cant and steady decline in infant mortality, and the great strides in preventing
such diseases as polio or measles, are proud examples of what can be
accomplished by a free and vibrant medical care system.

On this Child Health Day, 1984, however, we must dedicate ourselves to
increasing our efforts. Past achievements only suggest that greater things can
be accomplished in the future. We must dedicate ourselves to making further
progress in reducing infant mortality for our whole society, and we must also
seek to reduce infant mortality in those areas where the level is higher than
the national average.

There also are severely handicapped infants who require not only the love
and support of their families but who also must have the help of many groups
in their communities—doctors, hospitals, health departments, providers of
health care, and others—if they are to thrive.

There are teenage mothers and teenagers who become involved with abuse of
alcohol and other substances—all these young people need our help and
attention. During the coming year, it is my hope that we can continue to
demonstrate what a free, energetic, and enlightened society can do coopera-
tively to protect and improve the health status of our Nation's most vital asset,
our children.

NOW, THEREFORE, I, RONALD REAGAN, President of the United States of
America, pursuant to a joint resolution approved May 18, 1928, as amended
(36 U.S.C. 143), do hereby proclaim Monday, October 1, 1984, as Child Health
Day, 1984,

IN WITNESS WHEREOF, I have hereunto set my hand this third day of
October, in the year of our Lord nineteen hundred and eighty-four, and of the
Independence of the United States of America the two hundred and ninth.
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{FR Doc. 84-26647
Filed 10-3-84; 4:18 pm)
Billing code 3185-01-M

Presidential Documents

Proclamation 5245 of October 3, 1984

National Birds of Prey Conservation Week, 1984

By the President of the United States of America

A Proclamation

This Nation has been blessed with a rich variety of wildlife, including more
than fifty kinds of hawks, falcons, eagles, vultures, and owls. Known as birds
of prey, these species possess extraordinary beauty, strength, and power of
flight. Inhabiting virtually every territory, often coexisting with man, they are
a vital part of many natural systems and contribute significantly to the quality
of the human environment.

From time immemorial, the history of mankind has been intertwined with
birds of prey. The silent flight of the owl, the breathtaking swoop of the falcon
across a mountain cliff, the effortless soaring of vultures over the plains, and
the often spectacular passage of hawks on migration have captured the
imagination of Americans. Since 1782, the Bald Eagle has served as the
National Emblem of the United States.

As our country continues to grow and develop, we must remember our natural
heritage and the need to provide future generations with opportunities to
experience the excitement of a majestic eagle, a plummeting falcon, or the
haunting call of an owl at night. The prosperity of this Nation rests upon both
our material wealth and those values that enrich the quality of life. The
preservation and propagation of our magnificent birds of prey will mean that
these noble creatures will continue to awe and inspire generations of Ameri-
cans yet unborn.

To emphasize the efforts of the many Americans who share appreciation for
birds of prey and the need for their continued welfare, the Congress, by
Senate Joint Resolution 230-approved July 3, 1984, has designated the week of
October 7 through October 13, 1984, as “National Birds of Prey Conservation
Week" and authorized and requested the President to issue a proclamation for
this observance.

NOW, THEREFORE, I, RONALD REAGAN, President of the United States of
America, do hereby proclaim the week of October 7 through October 13, 1984,
as National Birds of Prey Conservation Week. I encourage all Americans to
observe this week by participating in appropriate ceremonies and activities
planned by government agencies, individuals, and private associations and
institutions thoughout the country to promote the appreciation and conserva-
tion of birds of prey.

IN WITNESS WHEREOF, I have hereunto set my hand this third day of
October, in the year of our Lord nineteen hundred and eighty-four, and of the
Independence of the United States of America the two hundred and ninth.

R
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[FR Doc. 84-26675
Filed 10-4-84; 10:18 am]
Billing code 3195-01-M

Presidential Documents

Proclamation 5246 of October 3, 1984

National Neighborhood Housing Services Week, 1984

By the President of the United States of America

A Proclamation

America's neighborhoods, composed of individuals of diverse racial, ethnic,
social, religious, and economic backgrounds, stand as a tribute to our Nation's
democratic traditions and beliefs.

The preservation and improvement of the residential, commercial, and other
facilities in neighborhoods throughout our country are essential to the strength
of America's families and businesses. These have been and will continue to be
the goals of the Neighborhood Housing Services programs.

Neighborhood Housing Services programs are partnerships of local residents,
business leaders, and government officials. They have generated over two
billion dollars in reinvestment funds to revitalize and preserve our country's
neighborhoods. The success of these programs depends largely on the spirit of
cooperation and voluntarism that is a hallmark of American life.

In recognition of those who have contributed their time, money, and energy to
the preservation of our neighborhoods, the Congress, by House Joint Resolu-
tion 566, has designated the week beginning October’ 7, 1984, as “National
Neighborhood Housing Services Week'" and has authorized and requested the
President to issue a proclamation in observance of this week.

NOW, THEREFORE I, RONALD REAGAN, President of the United States of
America, do hereby proclaim the week beginning October 7, 1984, as National
Neighborhood Housing Services Week, and I call upon the people of the
United States and interested groups and organizations to observe this week
with appropriate activities and events.

IN WITNESS WHEREOF, 1 have hereunto set my hand this third day of
October, in the year of our Lord nineteen hundred and eighty-four, and of the
Independence of the United States of America the two hundred and ninth.

Coiat o
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OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 315
Career and Career-Conditional
Employment

AGENCY: Office of Personnel
Management.

ACTION: Final rule.

summARY: The Office of Personnel
Management (OPM) is revising
regulations on the probationary period
for managers and supervisors to
eliminate an unintended obligation for
agencies to promote certain employees
who fail to complete the required
probation. The new regulation applies to
nonsupervisory and nonmanagerial
employees who move into /ower grade
supervisory or managerial positions. If
these employees fail to successfully
complete the required probationary
period, under this new regulation they
would be entitled to reassignment at the
grade level of the supervisory or
managerial position. Previously, the
agency was required to return these
individuals to the grade from which they
were demoted.

EFFECTIVE DATE: November 5, 1984.

FOR FURTHER INFORMATION CONTACT:
Ellen Russell, (202) 632-6817.

SUPPLEMENTARY INFORMATION: Proposed
regulations were published in the
Federal Register on November 30, 1982
(47 FR 53875), for a public comment
period of 60 days. OPM received written
comments from 16 Federal agencies, 2
labor organizations, 1 professional
organization, and 5 individuals. As
explained below, OPM has clarified
portions of the proposed regulations
based on the comments received.

Authority To Regulate

Several commenters questioned
OPM's authority to issue these
regulations, arguing that they appear to
conflict with 5 U.S.C. 3321(b)(2). This
subsection provides that individuals
who fail supervisory or managerial
probation are entitled to return to a
position of no lower grade and pay, than
the one the employee left to accept the
supervisory or managerial position. It is
plain, however, that 5 U.S.C. 3321(b)(2)
does not entitle an individual who has
failed to complete supervisory probation
to be returned to his or her former
position or equivalent if such a return
would require the promotion of the
employee, As explained fully in the
legislative history, the statute is
designed to provide a trial period for
new supervisors and managers after
which those who are unsuccessful will
not have to undergo stigmatizing
performance-based action procedures.
Since performance-based action
procedures are necessary only with
removal or reduction in grade or pay,
the situation contemplated by the
statute was one in which an employee
fails to complete probation after being
promoted into a supervisory position.

Reassignment or Repromotion

The majority of agencies that
commented favored eliminating the
requirement to promote an employee
who fails to complete the required
probation. They recommended that the
regulation permit employees to be
reassigned or repromoted on a case-by-
case basis. Several commenters
believed, however, that an individual
who voluntarily moves to a lower grade
supervisory position should be entitled
as a matter of equity to be repromoted if
he or she fails probation. Under the final
regulation, an employee would be
entitled to reassignment at the grade
level of the supervisory or managerial
position. Eligibility for repromotion
would then be in accordance with
Federal Personnel Manual Chapter 335,
Promotion and Internal Placement.

Effect on Retained Grade or Pay

Several commenters questioned
whether the regulation affected an
employee’s eligibility for retained grade
and pay resulting from an involuntary
demotion not for cause, The final
regulations do not affect an individual's
right to retained grade or pay.

Effect on Movement Between Agencies

One commenter questioned whether
the proposed regulation would cover an
employee who moves to a lower grade
position in a different agency. The
regulations apply regardless of whether
the employee moved to a lower grade
supervisory or managerial position in
the same or different agency.

E.O. 12291, Federal Regulation

OPM has determined that this is not a
major rule as defined under Section 1(b)
of E.O. 12291, Federal Regulation.

Regulatory Flexibility Act

I certify that this regulation will not
have a significant economic impact on a
substantial number of small entities
because the regulation applies only to
Federal agencies.

List of Subjects in 5 CFR Part 315

Administrative practice and
procedure, Government employees,
Handicapped, Veterans.

U.S. Office of Personnel Management.
Donald J. Devine,
Director.

Accordingly, OPM is amending 5 CFR
Part 315 by revising § 315.907 to read as
follows:

PART 315—CAREER AND CAREER-
CONDITIONAL EMPLOYMENT

§315.907 Failure to complete the
probationary period.

(a) Satisfactory completion of the
prescribed probationary period is a
prerequisite to continued service in the
position. An employee who, for reasons
of supervisory or managerial
performance, does not satisfactorily
complete the probationary period is
entitled to be assigned, except as
provided in paragraph (b) of this section,
to a position in the agency of no lower
grade and pay than the one the
employee left to accept the supervisory
or managerial position. :

(b) A nonsupervisory or
nonmanagerial employee who is
demoted into a position in which
probation under § 315.904 is required
and who, for reasons of supervisory or
managerial performance, does not
satisfactorily complete the probationary
period is entitled to be assigned to a
position at the same grade and pay as
the position in which he or she was
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serving probation. The employee is

eligible for repromotion in accordance

with Federal Personnel Manual Chapter

335, Promotion and Internal Placement.
(c) The agency must notify the

. employee in writing that he or she is

being assigned in accordance with this

section.

(5 U.S.C. 3321)

[FR Doc. 84-26486 Filed 10-4-84; 8:45 am)

BILLING CODE 8325-01-M

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 910

[Lemon Reg. 484]

Lemons Grown In California and
Arizona; Limitation of Handling

AGENCY: Agricultural Marketing Service,
USDA.

AcTion: Final rule.

SUMMARY: This regulation establishes
the quantity of fresh California-Arizona
lemons that may be shipped to market at
230,000 cartons during the period
October 7-13, 1984. Such action is
needed to provide for orderly marketing
of fresh lemons for the period due to the
marketing situation confronting the
lemon industry.

EFFECTIVE DATE: October 7, 1984,

FOR FURTHER INFORMATION CONTACT:
William J. Doyle, Chief, Fruit Branch,
F&V, AMS, USDA, Washington, D.C.
20250, telephone 202-447-5975.
SUPPLEMENTARY INFORMATION: This
final rule has been reviewed under
Secretary's Memorandum 1512-1 and
Executive Order 12291, and has been
designated a “non-major” rule, William
T. Manley, Deputy Administrator,
Agricultural Marketing Service, has
certified that this action will not have a
significant economic impact on a
substantial number of small entities.

This final rule is issued under
Marketing Order No. 910, as amended (7
CFR Part 910) regulating the handling of
lemons grown in California and Arizona.
The order is effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674).
The action is based upon
recommendations and information
submitted by the Lemon Administrative
Committee and upon other available
information. It is found that this action
will tend to effectuate the declared
policy of the Act.

This action is consistent with the
marketing policy currently in effect. The
committee met publicly on October 2,

1984, at Los Angeles, California, to
consider the current and prospective
conditions of supply and demand and
recommended a quantity of lemons
deemed advisable to be handled during
the specified week. The committee
reports that lemon demand is steady.

It is further found that it is
impracticable and contrary to the public
interest to give preliminary notice,
engage in public rulemaking, and
postpone the effective date until 30 days
after publication in the Federal Register
(5 U.S.C. 553), because of insufficient
time between the daté when information
became available upon which this
regulation is based and the effective
date necessary to effectuate the
declared purposes of the Act. Interested
persons were given an opportunity to
submit information and views on the
regulation at an open meeting. It is
necessary to effectuate the declared
purposes of the Act to make these
regulatory provisions effective as
specified, and handlers have been
apprised of such provisions and the
effective time.

List of Subjects in 7 CFR Part 910

Marketing agreements and orders,
California, Arizona, Lemons.

PART 91—[AMENDED]
Section 910.784 is added as follows:

§910.784 Lemon Regulation 484.

The quantity of lemons grown in
California and Arizona which may be
handled during the period October 7,
1984, through October 13, 1984, is
established at 230,000 cartons.

(Secs. 1-18, 48 Stat. 31, as amended; 7 U.S.C.
601-674)
Dated: October 3, 1984.
Thomas R. Clark,
Deputy Director, Fruit and Vegetable
Division, Agricultural Marketing Service.
[FR Doc. 84-26648 Filed 10-4-84: 8:45 am)
BILLING CODE 3410-02-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 84-CE-30-AD; Amendment 39~
4931)

Airworthiness Directives; Beech
Models A36TC and B36TC Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a
new Airworthiness Directive (AD), AD

84-08-04, applicable to Beech Models
A36TC and B36TC airplanes and
codifies the corresponding emergency
AD letter dated April 25, 1984, into the
Federal Register. This AD requires
modification or replacement of the
Beech P/N 101-389011-55 check valve, if
installed, within 25 hours time-in-service
and repetitive inspections until this
action is accomplished. Loss of
lubrication and engine failure has
occurred due to blockage of this valve.
The required action will preclude the
valve blockage.

EFFECTIVE DATE: October 15, 1984, to all
persons except those to whom it has
already been made effective by priority
letter from the FAA dated April 25, 1984.

Compliance: As prescribed in the
body of the AD.

ADDRESSES: Beechcraft Mandatory
Service Bulletin 2027 applicable to this
AD may be obtained from Beech
Aircraft Corporation, Wichita, Kansas
67201. A copy of the information is also
contained in the Rules Docket, Office of
the Regional Counsel, Room 1558, 601
East 12th Street, Kansas City, Missouri
64106.

FOR FURTHER INFORMATION CONTACT:
Jack Pearson, ACE-140W, Wichita
Aircraft Certification Office, 1801
Airport Road, Room 100, Mid-Continent
Airport, Wichita, Kansas 67209;
Telephone (316) 946-4427.

SUPPLEMENTARY INFORMATION:
Instances have been reported of engine
damage and power loss on a Beech
Model 38TC airplane due to loss of
lubrication because the engine oil was
forced overboard through the
turbocharger impeller shaft seal and
exhaust pipe. This was caused by
blockage of the Beech P/N 101-389011~
55 check valve end cap by carbon. The
airplane manufacturer has made
available an improved P/N 101-389011-
69 check valve assembly not subject to
this blockage for replacement of the P/N
101-389011-55 check valve assembly
and instructions for modification of the
P/N 101-389011-55 check valve to the
P/N 101-389011-89 configuration.
Instructions are also given for interim
repetitive inspections to be
accomplished until the check valve is
modified/replaced.

The FAA determined that this is an
unsafe condition that may exist in other
airplanes of the same type design,
thereby necessitating the AD. It was
also determined that an emergency
condition existed, that immediate
corresponding action was required and
that notice and public procedure thereon
was impractical and contrary to the
public interest. Accordingly, the FAA
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notified all known registered owners of
the airplanes affected by this AD by
priority mail letter dated April 25, 1984.
The AD became effective immediately
as to these individuals upon receipt of
that letter and is identified as AD 84-08-
04. Since the unsafe condition described
therein may still exist on ether Beech
Models A36TC and B36TC airplanes, the
AD is being published in the Federal
Register as an amendment to Part 39 of
the Federal Aviation Regulations (14
CFR Part 39) to make it effective to all
persons who did not receive the letter of
notification. Because a situation still
exists that requires the immediate
adoption of this regulation, it is found
that notice and public procedure hereon
are impracticable and contrary to the
public interest, and good cause exists
for making this amendment effective in
less than 30 days.

The FAA has determined that this
regulation is an emergency regulation
that is not major under Section 8 of
Executive Order 12291. It is
impracticable for the agency to follow
the procedures of Order 12291 with
respect to this rule since the rule must
be issued immediately to correct an
unsafe condition in aircraft. It has been
further determined that this document
involves an emergency regulation under
DOT Regulatory Policies and Procedures
(44 FR 11034; February 26, 1979). If this
action is subsequently determined to
involve a significant/major regulation, a
final regulatory evaluation or analysis,
as appropriate, will be prepared and
placed in the regulatory docket
(otherwise, an evaluation is not
required). A copy of it, when filed, may
be obtained by contacting the Rules
Docket under the caption ADDRESSES at
the location identified.

List of Subjects in 14 CFR Part 39
Aviation safety, Aircraft.
Adoption of the Amendment

PART 39—[AMENDED]

Accordingly, pursuant to the authority
delegated to me by the Administrator,
§ 39.13 of the Federal Aviation
Regulations (14 CFR 39.13) is amended
by adding the following new AD.

Beech: Applies to Model A38TC (S/Ns EA-1
thru EA-241 (Modified in accordance
with Beech Service Instructions No.
1191), and EA-243 thru EA-272), and
Model B36TC (S/Ns EA-242, EA-273 thru
EA-382, EA-384 thru EA-396, EA-398
thru EA-404, EA-406 thru EA-409, EA-
411 thru EA—415 and EA-418) airplanes
certificated in any category.

Compliance: Required as indicated, unless
already accomplished. To prevent loss of
engine oil due to blockage of the turbocharger

oil return line check valve, accomplish the
following:

(a) Prior to further flight after the effective
date of this AD:

(1) Inspect the turbocharger oil return line
check valve per Beechraft Service Bulletin
No. 2027 to determine if a P/N 101-389011-55
check valve is installed. This valve may be
identified by the blue color and the P/N on
the valve outlet end fitting.

(i) If a Beech P/N 101-389011-55 check
valve is not installed, the airplane may be
returned to service without further action.

(ii) If a Beech P/N 101-389011-55 check
valve is installed, prior to return to service
and within each additional, five hours time-
in-service until replaced, inspect and clean
this valve in accordance with Beech service
Bulletin No. 2027.

(b) Within the next 25 hours time-in-service
after the effective date of this AD on
airplanes on which a Beech P/N 101-389011-
55 check valve is installed, modify this part
to, or replace it with, a Beech P/N 101-
389011-69 check valve in accordance with
Beech Service Bulletin No. 2027.

(c) The repetitive inspections in paragraph
(a)(ii) are not required when a Beech P/N
101-389011-69 check valve is installed.

(d) An equivalent method of compliance
with the AD may be used if approved by the
Manager, Wichita Aircraft Certification
Office, Room 100, 1801 Airport Road, Mid-
Continent Airport, Wichita, Kansas 67209;
Telephone (318) 946-4400.

(Secs. 313(a), 601 and 603 of the Federal
Aviation Act of 1958, as amended (49 U.S.C.
1354(a), 1421 and 1423); 49 U.S.C. 106(g)
(Revised, Pub. L. 87-449, January 12, 1983);
§ 11.89 of the Federal Aviation Regulations
(14 CFR 11.89)

This amendment becomes effective on
October 15, 1984, to all persons except
those to whom it has already been made
effective by priority letter from the FAA
dated April 25, 1984, and is identified as
AD 84-08-04.

Issued in Kansas City, Missouri, on
September 28, 1984.

Murray E. Smith,

Director, Central Region.

[FR Doc. 84-26434 Filed 10-4-84; 8:45 am)
BILLING CODE 4910-13-M

14 CFR Part 39

[Docket No. 84-CE-23-AD; Amendment 39-
4929]

Airworthiness Directives; DeHavilland
Models DHC-2 MK |, (L-20A, YL-20, U~
6 and U-6A) MK 1i Beaver, and MK Il
Turbo Beaver Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a
new Airworthiness Directive (AD)
applicable to DeHavilland Models
DHC-2 MK I (L-20A, YL-20, U-6 and U-

6A) MK II and MK III series airplanes
which supersedes AD 83-05-03. It
continues in effect inspection and
replacement requirements of AD 83-05-
03 and incorporates requirements for a
specific DHC-2, MK II, S/N 80 airplane
currently under Canadian registry, but
eligible for import into the United States.
After AD 83-05-03 was issued the FAA
became aware that instructions on the
necessary action to assure the continued
airworthiness of this airplane were not
contained in that AD. This superseding
AD corrects this inadvertent omission
and makes other minor clarifying
changes.

EFFECTIVE DATE: October 12, 1984,

Compliance: As prescribed in the
body of the AD.

ADDRESSES: DeHavilland Service
Bulletin (S/B) No. 2/3, reissued May 13,
1983, S/B No. 2/34, Revision A, dated
May 13, 1983, and S/B No. TB/9,
reissued May 14, 1982, applicable to this
AD may be obtained from DeHavilland
Aircraft of Canada, Limited,
Downsview, Ontario, Canada M3K 1Y5.
A copy of this information is also
contained in the Rules Docket, FAA,
Office of the Regional Counsel, Room
1558, 601 East 12th Street, Kansas City,
Missouri 64106.

FOR FURTHER INFORMATION CONTACT:
Mr. Lester Lipsius, New York Aircraft
Certification Office, ANE-172, 181 South
Franklin Avenue, Room 202, Valley
Stream, New York 11581; Telephone No.
(516) 791-6220.

SUPPLEMENTARY INFORMATION: The
manufacturer initiated fatigue tests in
1964 and has established and published
retirement times and inspection
instructions, updated as the need
became apparent on wing strut
assemblies used on early design
airplanes of the DeHavilland DHC-2
series. The FAA made compliance with
these mandatory by issuing AD 71-22—
01, Amendment 39-1319 (36 FR 20417).
The manufacturer continued the fatigue
tests with later'designed components
and has completed fatigue testing of
three different design wing strut
assemblies utilizing a complete wing
with representative portions of the
fuselage.

Data obtained provides a basis for
more accurate prediction of the safe
service lives of the wing lift strut
assemblies which may be installed on
the DeHavilland DHC-2 series
airplanes. Also, the investigation of a
1981 accident involving a DeHavilland
Model DHC-2 MK 1 airplane disclosed
evidence of fatigue damage and failure
of a wing upper lift strut fitting.
Following this, the manufacturer issued
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DeHavilland Service Bulletin No. 2/3
reissued May 13, 1983, and DeHavilland
Service Bulletin No. 2/34, Revision A,
dated May 13, 1983, recommending an
accelerated retirement schedule for
early design wing strut assemblies.
These Service Bulleting also established
a comprehensive retirement schedule
covering all design wing strut
assemblies on DHC-2 series airplanes
used for various operations. With
Service Bulletin No. TB/8, reissued May
14, 1982, all Bulletins contain the
manufacturer’s recommendations
pertaining to wing strut assembly
inspections and retirement times based
on latest available data on all
DeHavilland DHC-2 series wing strut
assemblies. Also, the FAA has
determined that for purposes of clarity,
the military model designation should be
added to the applicability statement.
Transport Canada, who has
responsibility and authority to maintain
the continuing airworthiness of these
airplanes in Canada, has classified the
above mentioned Service Bulletins and
the actions recommended therein by the
manufacturer as mandatory to assure
the continued airworthiness of the
affected airplanes. On airplanes
operated under Canadian registration,
this action has the same effect as an AD
on airplanes certified for operation in
the United States. The FAA relies upon
the certification of Transport Canada
combined with FAA review of pertinent
documentation in finding compliance of
the design of these airplanes with the
applicable United States airworthiness
requirements and the airworthiness and
conformity of products of this design
certificated for operation in the United
States.

The FAA has examined the available
information related to the issuance of
DeHavilland Service Bulletins No. 2/3,
reissued May 13, 1983, No. 2/34,
Revision A, dated May 13, 1983, and No.
TB/9, reissued May 14, 1982, and the
mandatory classification of these
Service Bulletins by Transport Canada.
Based on the foregoing, the FAA has
determined that the condition addressed
by DeHavilland and Transport Canada
is an unsafe condition that may exist on
other products of this type design
certificated for operation in the United
States. Also, the FAA finds that the
condition described herein is an
emergency that requires the immediate
adoption of this regulation. Accordingly,
notice and public procedure hereon are
impractical and contrary to the public
interest and good cause exists for
making this amendment effective in less
than 30 days. Therefore, an AD is being
issued superseding AD 83-05-03 which

requires ingpections of wing lift strut
upper fittings and accelerated
replacement times for certain part
numbered wing lift struts on
DeHavilland Models DHC-2 MK I (L~
20A, YL-20, U-6 and U-6A), MK 11, and
MK III airplanes.

The FAA has determined that this
regulation is an emergency regulation
that is not major under Section 8 of the
Executive Order 12291. It is
impracticable for the agency to follow
the procedures of Order 12291 with
respect to this rule since the rule must
be issued immediately to correct an
unsafe condition in aircraft. It has been
further determined that this document
involves an emergency regulation under
DOT Regulatory Policies and Procedures
(44 FR 11034; February 286, 1979). If this
action is subsequently determined to
involve a significant regulation, a final
regulatory evaluation or analysis, as
appropriate, will be prepared and
placed in the regulatory docket
(otherwise, an evaluation is not
required). A copy of it, when filed, may
be obtained by contacting the Rules
Docket under the caption ADDRESSES at
the location identified.

List of Subjects in 14 CFR Part 39
Aviation safety, Aircraft.
Adoption of the Amendment

PART 39—[AMENDED]

Accordingly, pursuant to the authority
delegated to me by the Administrator,
§ 39.13 of the Federal Aviation
Regulations (14 CFR 39.13) is amended
by adding the following new AD.

DeHavilland: Applies to Models DHC-2 MK I
(L~20A, YL~20, U-6 and U-8A), MK II (S/
N 80) Beaver, and MK III Turbo Beaver
series airplanes, certificated in any
category,
Compliance: Required as indicated, unless
already accomplished.
Note.—The compliance dates specified in
Earagraphs (b) & (c) below were established
v superseded AD 83-05-03 Amendment 39—
4578, effective March 7, 1983,

To prevent failure of the wing lift strut,
accomplish the following:

(a) For ex-military airplanes with wing lift
strut assemblies C2W545A /C2W546A and for
airplanes fitted with ex-military strut
assemblies C2W545A /C2W546A, comply
with paragraphs (1) and (2) below within the
next 100 hours time-in-gervice after the
effective date of this AD, unless already
accomplished within the last 400 hours time-
in-service, and thereafter at intervals not to
exceed 500 hours time-in-service from the last
inspection.

(1) Detach each wing lift strut assembly
from the attachment fitting on the wing.
Engure that each radius is smooth and blends
smoothly into the lug without machine marks
or nicks. Using a dye-penetrant method with

at least a 10-power glass or an FAA approved
equivalent méthod, inspect the lift strut upper
fitting for cracks with particular attention
given to the Ys-inch radius junction of the lug
to the attachment flanges.

(2) If a crack, mark, or nick is found in the
radius, replace the lift strut assembly before
further flight with unused strut assemblies
C2W1103A and C2W1104A, or with
C2W1115-1 and C2W1115-2 for the MK I and
MK Il airplanes, and only with C2W1147 and
C2W1148 strut assemblies for the MK II (S/N
80) airplane.

(b) For MK I airplanes with wing lift strut
assemblies C2W545A /C2W546A, comply on
or before July 15, 1983, unless already
accomplished, with the requirements of the
“COMPLIANCE" Section in DeHavilland
Service Bulletin No. 2/34, Revision A, dated
May 13, 1983.

(c) For MK I airplanes with wing lift strut
assemblies C2W469a/C2W470A, C2W473A/
C2W474A and C2W685A/C2W8686A, comply
on or before January 1, 1984, unless already
accomplished, with the requirements of the
“COMPLIANCE" Section in DeHavilland
Service Bulletin No. 2/34, Revision A, dated
May 13, 1983.

(d) For the MK II (S/N 80) airplane within
30 days after application for U.S. Registry,
replace the earlier strut assemblies C2W573
and C2W574, unless already accomplished,
with strut assemblies C2W1147 and
C2W1148.

(e) For MK I and MK II (S/N 80) airplanes,
comply as follows with the wing strut
assembly retirement times in DeHavilland
Service Bulletin No. 2/3, reissued May 13,
1983.

(1) For aircraft engaged in normal
operations at maximum gross weigth of 5100
1b., comply with paragraphs 2.1 and 2.2 of the
Service Bulletin.

(2) For aircraft engaged in “special-purpose
operations” at maximum gross weight of 5100
Ib., comply with paragraphs 3.1 and 3.2 of the
Service Bulletin.

(3) For aircraft engaged in operations at
gross weight in excess of 5100 Ib., comply
with paragraphs 4.1, 4.2 and 4.3 of the Service
Bulletin,

(f) For MK III airplanes, comply as follows
with the wing strut assembly retirement times
in DeHavilland Service Bulletin No. TB/9,
reissued May 14, 1982.

(1) For airplanes engaged in normal
operations at maximum gross weight of 5100
1b., or 5370 Ib. with tip tanks full, comply with
paragraphs 2.1 and 2.2 of the Service Bulletin.

(2) For airplanes engaged in “special-
purpose low level operations™ at maximum
gross weight of 5100 Ib., or 5370 b. with tip
tanks full, comply with paragraphs 3.1 and 3.2
of the Service Bulletin.

(8) Replace modified or repaired strut
assemblies identified in paragraphs 5.1 and
5.2 of Service Bulletin No. 2/3, reissued May
13, 1983, in accordance with the times
prescribed therein.

(h) Whenever new wing strut assemblies
are installed, the following new attachment
bolts must be used:

AN180C-26 or AN180-26—Bolt-strut, lower
attachment
C2W497—Bolt-strut, upper attachment.
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(i) A special flight permit may be issued in
accordance with FAR 21.197 to operate the
airplane to a location where the requirements
of this AD may be accomplished. .

(j) An equivalent method of compliance
with this AD may be used if approved by the
Manager, New York Aircraft Certification
Office, ANE-170, 181 South Franklin Avenue,
Room 202, Valley Stream, New York 11581;
Telephone (518) 791-6680.

This AD supersedes AD 83-05-03,
Amendment 39-4576.
(Secs. 313(a), 801 and 603 of the Federal
Aviation Act of 1958, as amended (49 U.S.C.
1354(a), and 1421 and 1423); 49 U.S.C. 106(g)
(Revised, Pub. L. 97-449, January 12, 1983);
§ 11.89 of the Federal Aviation Regulations
(14 CFR 11.89))

This amendment becomes effective on
October 12, 1984.

Issued in Kansas City, Missouri, on
September 27, 1984.
Murray E, Smith,
Director, Central Region.
[FR Doc 84-20433 Filed 10-4-84: 8:45 am)
BILLING CODE 4910-13-M

14 CFR Part 39
[Docket No. 72-CE-2-AD; Amendment 39~
4930] s

Airworthiness Directives; Cessna
Models 150, 172, 177, 182, 205, 2086,
207, and 210 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This amendment revises
Airworthiness Directive (AD) 72-03-03,
Amendment 39-1468, applicable to
certain Cessna Models 150, 172, 177, 182,
205, 208, 207, and 210 airplanes by
adding an alternate means of
compliance using currently available
parts. The original actuator assemblies
and parts required to modify these
actuators are no longer available. The
revision will allow the operator of these
airplanes to install available new
improved actuators to correct the
problem addressed by the AD.
EFFECTIVE DATE: October 15, 1984.
Compliance: As prescribed in the
body of the AD.
ADDRESSES: Cessna Service Letters
SE70-16 dated June 12, 1970; SE72-12
dated January 21, 1972; SE72-2
(Supplement #1) dated March 24, 1972;
SE72-17 dated May 5, 1972; and SE72-17
(Revision 1) dated January 12, 1973, may
be obtained from Cessna Aircraft
Company, Post Office Box 1521,

- Wichita, Kansas 67201; Telephone (316)
865-9111. A copy of this information is
also contained in the Rules Docket,
Office of the Regional Counsel, FAA,

Room 1558, 601 East 12th Street, Kansas
City, Missouri 84108,

FOR FURTHER INFORMATION CONTACT:
Douglas W. Haig, Aerospace Engineer,
ACE-120W, FAA, Wichita Aircraft
Certification Office, Room 100, 1801
Airport Road, Wichita, Kansas 67209;
Telephone (316) 946—4409.

SUPPLEMENTARY INFORMATION: AD 72~
03-03, Amendment 39-1468 (37 FR 12219,
12220), applicable to certain Cessna
Models 150, 172, 177, 182, 205, 206, 207,
and 210 airplanes requires inspections
and modification of the flap actuator
assembly. This AD was issued to correct
a condition which caused sudden flap
retractions and lack of positive
operation of the flaps. At that time the
manufacturer developed service kits to
correct the problem and the FAA made
installation of the appropriate kit
mandatory by AD 72-03-03.
Subsequently the manufacturer designed
new flap actuators and discontinued
production of the parts in the service
kits required by this AD. Thus, parts to
modify and service the original
actuators are no longer available. Since
the installation of the improved
actuators will correct the problem
addressed by AD 72-03-03, it is being
revised to permit the use of newer
design flap actuators in lieu of parts and
actuators no longer available. This will
prevent the unnecessary and
unintentional grounding of airplanes
because of lack of parts to comply with
the original AD requirements.

This amendment updates the AD by
incorporating presently available
corrective action that provides an equal
or improved level of safety to that
established by the original AD. It
imposes no additional burden on any
person. Therefore, notice and public
procedure hereon are unnecessary, and
it may be made effective in less than 30
days.

The FAA has determined that the
revision will impose no additional cost
on the owners of the affected airplanes.
Therefore, I certify that this action (1) is
not a “major rule" under Executive
Order 12291, and (2) is not a “significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979). A copy of the final evaluation
prepared for this action is contained in
the regulatory docket. A copy of it may
be obtained by contacting the Rules
Docket at the location given under the
caption ADDRESSES.

List of Subjects in 14 CFR Part 39
Aviation safety, Aircraft.

39291
Adoption of the Amendment
PART 33—[AMENDED]
Accordingly and pursuant to the

authority delegated to me by the
Administrator, AD 72-03-03,
Amendment 39-1468, § 39.13 of the
Federal Aviation Regulations (14 CFR
39.13), is revised as follows:

Revise existing paragraph (d) to read
as follows:

(d) On or before January 1, 1983, modify the
applicable aircraft in accordance with
Cessna Service Letter SE72-2 dated January
21, 1972, and Cessna Service Letter SE72-2,
Supplement 1, dated March 24, 1972, or
alteratively Cessna Service Letter SE72-17
(Revision 1) dated January 12, 1973.

Note.—The snubbers installed on certain
airplanes per Cessna Service Letter SE72-2,
Supplement 1, are not required with actuators
specified by Cessna Service Letter SE72-17
(Revision 1).

Add a new paragraph (f) which reads
as follows:

(f] An equivalent method of compliance
with the AD may be used if approved by
Manager, Wichita Aircraft Certification
Office, Room 100, 1801 Airport Road, Wichita,
Kansas 67208, telephone (316) 946-4400.

(Secs. 313(a), 601 and 603 of the Federal
Aviation Act of 1958, as amended (48 U.S.C.
1354(a), 1421 and 1423); 49 U.S.C. 106(g)
(Revised, Pub. L. 97-449, Janaury 12, 1983);

§ 11.89 of the Federal Aviation Regulations
(14 CFR 11.89)).

This amendment becomes effective
October 15, 1984.

Issued in Kansas City, Missouri, on
September 28, 1984,
Murray E. Smith,
Director, Central Region.
[FR Doc. 84-26432 Filed 10-4-84; 8:45 am|
BILLING CODE 4910-13-M

. 14 CFR Part 75

[Airspace Docket No. 83-AGL~30]

Alteration of Jet Route J-83,
Spartanburg, SC and Appleton, OH

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment alters the
description of Jet Route J-83 between
Spartanburg, SC, and Appleton, OH. The
alteration results in a direct route
between Spartanburg and Appleton.
This action eliminates a dogleg, reduces
the route mileage flown by the users,
and reduces controller workload
associated with pilots’ requests to
operate direct between these points.
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DATES: Effective date—0901 GMT,
December 20, 1984. Comments must be
received on or before November 19,
1984.

ADDRESSES: Send comments on the rule
in triplicate to: Director, FAA, Great
Lakes Region, Attention: Manager, Air
Traffic Division, Docket No. 83-AGL-30,
Federal Aviation Administration, 2300
East Devon Avenue, Des Plaines, IL
60018.

The official docket may be examined
in the Rules Docket, weekdays, except
Federal holidays, between 8:30 a.m. and
5:00 p.m. The FAA Rules Docket is
located in the Office of the Chief
Counsel, Room 918, 800 Independence
Avenue, SW., Washington, D.C.

An informal docket may also be
examined during normal business hours
at the office of the Regional Air Traffic
Division.

FOR FURTHER INFORMATION CONTACT:
Lewis W. Still, Airspace and Air Traffic
Rules Branch (AAT-230), Airspace—
Rules and Aeronautical Information
Division, Air Traffic Service, Federal
Aviation Administration, 800
Independence Avenue, SW.,
Washington, D.C. 20591; telephone: (202)
426-8626.

SUPPLEMENTARY INFORMATION:

Request for Comments on the Rule

Although this action is in the form of a
final rule, which involves changing the
description of J-83 between
Spartanburg, SC, and Appleton, OH,
and, thus, was not preceded by notice
and public procedure, comments are
invited on the rule. When the comment
period ends, the FAA will use the
comments submitted, together with
other available information, to review
the regulation. After the review, if the
FAA finds that changes are appropriate,
it will initiate rulemaking proceedings to
amend the regulation. Comments that
provide the factual basis supporting the
views and suggestions presented are
particularly helpful in evaluating the
effects of the rule and determining
whether additional rulemaking is
needed. Comments are specifically
invited on the overall regulatory,
aeronautical, economic, environmental,
and energy aspects of the rule that might
suggest the need to modify the rule.

The Rule

The purpose of this amendment to
§ 75.100 of Part 75 of the Federal
Aviation Regulations (14 CFR Part 75) is
to amend the description of |-83
between Spartanburg, SC, and
Appleton, OH. This action was

inadvertently omitted from the proposal
and subsequent rule that extended and
realigned Jet Route J-186 from Toccoa,
GA, direct to Appleton, OH (Docket No.
83-AS0-42). Section 75.100 of Part 75 of
the Federal Aviation Regulations was
republished in Handbook 7400.6 dated
January 3, 1984,

Under the circumstances presented,
the FAA concludes that there is an
immediate need for a regulation to
amend the description of |-83 in order to
afford users the collective benefits of the
amendment of ]-186 and this action.
Therefore, 1 find that notice or public
procedure under 5 U.S.C. 553(b) is
contrary to the public interest and that
good cause exists for making this
amendment effective coincident with the
next charting date.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a “major
rule” under Executive Order 12291; (2) is
not a "significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 75
Jet routes, Aviation safety.
Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me, § 75.100 of Part 75 of
the Federal Aviation Regulations (14
CFR Part 75) is amended, as follows:

J-83 [Amended]

By removing “INT Spartanburg 341° and
Appleton, OH, 184° radials; Appleton;" and
substituting “Appleton, OH;"

(Secs. 307(a) and 313(a), Federal Aviation Act
of 1958 (49 U.S.C. 1348(a) and 1354(a)); (49
U.S.C. 108(g) (Revised, Pub. L. 97449, January
12, 1983)); and 14 CFR 11.69)

Issued in Washington, D.C., on September
28, 1984,

John W. Baier,

Acting Manager, Airspace—Rules and
Aeronautical Information Division.

[FR Doc. 84-26428 Filed 104-84: 8:45 am)
BILLING CODE 4910-13-M

CONSUMER PRODUCT SAFETY
COMMISSION

16 CFR Part 1030

Revision to Financial Interest
Reporting Requirements

AGENCY: Consumer Product Safety
Commission.

ACTION: Final rule.

sumMmMARY: The Consumer Product Safety
Commission is amending its Employee
Standards of Conduct to add certain
positions to the list of positions required
to file statements of employment and
financial interests.

DATE: This regulation is effective
October 5, 1984,

FOR FURTHER INFORMATION CONTACT:
Joseph F. Rosenthal, Office of the
General Counsel, Consumer Product
Safety Commission, Washington, D.C.
20207. Telephone 301-492-6980.
SUPPLEMENTARY INFORMATION: Section
1030.611 of Title 16 of the Code of
Federal Regulations specifies the
positions required to submit a
Confidential Statement of Employment
and Financial interests (CPSC Form
219). The statements are used to
ascertain possible employee conflicts of
interest. Submission of these forms by
employees in positions such that their
individual decisions could have an
economic impact on private enterprises
is mandated by Executive Order 11222
and regulations promulgated by the
Office of Personnel Management.

16 CFR 1030.611(q) required
submission by “All Merit Pay positions
and all Contract Specialists grade 7 and
above" in the Commission’s Directorate
for Administration. This requirement
was imposed because all contract
specialists, regardless of grade, have
opportunities to favor personal interests
in the administration of contracts. The
Commission has determined that its
contract professionals fall in three
different job classifications, and that
their minimum grade level is 5. The .
Commission is, therefore, amending 16
CFR 1030.611(q) to include “Contract
Specialists, Purchasing Agents, and
Procurement Assistants, grade 5 and
above."

16 CFR 1030.611(r) required
submission by “all investigative
positions grade 5 and above, all other
positions grade 13 and above" in the
Commission's Regional Offices. The
Commission has determined that there
are compliance officers at grade 12 who
are responsible for developing cases
against violators of the Commission’s
laws and regulaticns. Their
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recommendation to initiate an
enforcement action are reviewed by
supervisors and may be overruled, but it
is not always feasible for supervisors to
effectively review compliance officers’
choices of viclations to be pursued or
their development of individual cases.
The Commission is, therefore, amending
16 CFR 1030.611(r) to include “all
compliance positions grade 12 and
above."

Since this rule relates solely to
internal agency management, pursuant
to 5 U.S.C. 553 the Commission finds
that notice and other public procedures
with respect to this rule are impractical
and contrary to the public interest, and
good cause is found for making this rule
effective immediately upon publicatiop
in the Federal Register. Further, this
action is not a rule as defined in the
Regulatory Flexibility Act, 5 U.S.C. 601-
612, and thus is exempt from the
provisions of that Act.

List of Subjects in 16 CFR Part 1030

Government Employees, Conflict of
Interest.

PART 1030—[AMENDED]

Accordingly, Part 1030 of Title 16 of
the Code of Federal Regulations is
amended as shown:

1. The authority citation for Part 1030
is as follows:

Authority: E.O. 11222, 30 FR 6469, 3 CFR
1964-1965 Comp., p. 306; 5 CFR 735.101 et
seq.; Pub. L. 95-521, 92 Stat. 1824, as amended
by Pub. L. 96-19, 93 Stat. 37 (5 U.S.C. App.).

2. Section 1030.611 is amended by
revising paragraphs (q) and (r) to read
as follows:

§ 1030.611 Positions requiring submission
of statement of employment and financial
interests,

. - - - -

(q) Directorate for Administration. All
Merit Pay positions and all Contract
Specialists, Purchasing Agents, and
Procurement Assistants, grade 5 and
above,

(r) Regional Offices. All investigative
positions grade 5 and above; all
compliance positions grade 12 and
above; all other positions grade 13 and
above.

- - L3 -
Dated: September 27, 1984.
Sadye E. Dunn,

Secretary, Consumer Product Safety
Commission.

{FR Doc., 84-26538 Filed 10-4-84; 8:45 am)|
BILLING CODE 6335-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Parts 2, 154, 201, 270, and 271

[Docket Nos. RM83-72-000 and RM82-16-
000)

Pipeline Production Under Section
2(21) of the Natural Gas Policy Act of
1978

Issued: August 29, 1984.

AGENCY: Federal Energy Regulatory
Commission, DOE.,

ACTION: Final rule; correction.

SUMMARY: This document corrects
unintentional omissions from the Final
Rule in Docket Nos. RM83-72-000 and
RM82-16-000 relating to first sales of
pipeline production under the Natural
Gas Policy Act of 1978. That final rule
was issued on August 22, 1984, and
appears in the Federal Register on
August 27, 1984, (49 FR 33,849).

FOR FURTHER INFORMATION CONTACT:
Michael A. Stosser, Office of the
General Counsel, Federal Energy
Regulatory Commission, 825 North
Capitol Street, NE., Washington, D.C.
20426, (202) 357-8033.

SUPPLEMENTARY INFORMATION: The
following corrections are made in FR
Doc. 84-22613 appearing on page 33849
of the issue of August 27, 1984:

1. On page 33849, column two, second
paragraph of the “"SUMMARY" section,
the word “old" in the second sentence is
corrected to read “certain”.

2. Footnotes 26-41 are redesignated as
footnotes 27-42 respectively.

3. On page 33853, column 1, first full
paragraph, the second sentence is
corrected to read: “If this cost-of-service
determination exceeds the otherwise
applicable NGPA maximum lawful
price, the Commission will examine
such valuation on a case-by-case basis
pursuant to the requirements of NGPA
sections 104(b)(2) and 109(b)(2).2¢ ",

4, A new footnote 26 is added on page
33853, column 1, to read as follows:

* See generally, Order Terminating
Rulemaking and Repealing Special Relief
Regulations, 49 FR 21910 (May 23, 1984). This
discussion, however, does not pertain to rate
settlements previously approved by the
Commission. See infra Section IV.C.1.

5. On page 33859, column one, in the
14th amendatory section, the regulatory
text of § 270.203(b) is corrected to read
as follows:

§ 270.203 Pipeline, distributor, and affiliate
production

. - - . . -

(b) Intracompany transfer—(1) First
sales by interstate pipelines. A transfer,
at the wellhead, of gas produced by an
interstate pipeline company’s
production divisional unit to its
transmission divisional unit is that
pipeline's first sale under the NGPA. It
must be evidenced in an intracompany
operating statement.

(2) First sales by intrastate pipelines.
A transfer, at the wellhead, of gas
produced by an intrastate pipeline
company's production divisional unit to
its transmission divisional unit is that
pipeline’s first sale under the NGPA.

(3) First sales by a local distribution
company. A transfer, at the wellhead, of
gas produced by a local distribution
company's production unit is that
company'’s first sale under the NGPA.
Kenneth F. Plumb,

Secretary.
[FR Doc. 8428518 Filed 10-4-84: 8:45 am|
BILLING CODE 6717-01-M

18 CFR Parts 35, 301, and 389
[Docket No. RM84-~16-000; Order No. 400]

Methodology for Sales of Electric
Power to Bonneville Power
Administration

Issued: October 1, 1984,

AGENCY: Federal Energy Regulatory
Commission, DOE.

ACTION: Final rule.

SUMMARY: The Federal Energy
Regulatory Commission (Commission)
approves the Bonneville Power
Administration’s (BPA's) new
methodology for determining the
average system cost (ASC) of an
investor-owned utility’s (IOU’s)
resources under the Northwest Power
Act (NPA or Act).. The new methodology
will determine the rates at which certain
utilities sell power to BPA under the
power exchange program in section 5 of
the NPA. The new methodology differs
from the existing methodology primarily
by excluding income taxes from a
utility’s ASC and by substituting for the
return on equity the embedded cost of
long-term debt.

EFFECTIVE DATE: This rule is effective
October 1, 1984.

FOR FURTHER INFORMATION CONTACT:
Jan Macpherson, Office of the General
Counsel, Federal Energy Regulatory
Commission, 825 North Capitol Street,
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NE., Washington, D.C. 20426, (202) 357-
8033.

SUPPLEMENTARY INFORMATION:

Before Commissioners: Raymond |.
O'Connor, Chairman; Georgiana Sheldon and
Oliver G. Richard IIL

I. Introduction

The Federal Energy Regulatory
Commission (Commission) approves the
Bonneville Power Administration's
(BPA's) new methodology for
determining the average system cost
(ASC) of an investor-owned utility's
(IOU’s) resources under the Northwest
Power Act (NPA or Act).! The new
methodology will determine the rates at
which certain utilities sell power to BPA
under the power exchange program in
section 5 of the NPA. The new
methodology differs from the existing
methodolegy primarily by excluding
income taxes from a utility's ASC and
by substituting for the return on equity
the embedded cost of long-term debt.

I1. Background
A. The Statutory Scheme

Section 5(c) of the NPA provides for a
power exchange program which is
designed to make the benefit of BPA's
relatively low preference power rates
available to residential customers of
10Us in the Pacific Northwest.? When
the NPA was passed, there was a
shortage of BPA power, which had
forced BPA not to sell power to the
10Us. This led to large disparities
between the rates paid by the IOUs'
residential customers and the residential
customers of publicly-owned utilities in
the region. Because the amount of
inexpensive power that BPA can
produce could not be increased,
Congress provided for an "‘exchange" of
power between the IOUs and BPA.

Under the exchange program, an IOU
may sell power to BPA at the ASC of the
utility's resources. BPA then sells the
same amount of power to the utility at
BPA's preference rate, which is
generally lower. The power “exchange”
in section 5(c) is generally a paper
transaction; BPA makes a payment to
the IOU for the difference between the
10U's ASC and BPA's preference rate.
The I0Us must pass this benefit on to
their customers. Thus, the ASC-based
rate, compared to BPA's preference rate,
determines the level at which the
residential customers participate in the
sharing of the low-cost Federal power.
BPA's direct service industrial
customers (DSIs), including large

1 Pacific Northwest Electric Power Planning and
Conservation Act, 18 U.S.C. 839-839h (1982).
* HR. Rep. No. 976, 96th Cong., 2d Sess. 35 (1980).

aluminum companies, pay the entire
cost of this subsidy through its BPA
rates, until July 1, 1985. After that time,
some of this cost will also be
apportioned among other BPA
customers.

The NPA does not define ASC. It does
expressly require, however, that the
methodology for determining ASC must
exclude the cost of additional resources
to serve a utility's new large single load
or to meet new loads outside the region
and the cost of generating facilities
which are terminated before beginning
to operate. (NPA section 5(c)(7) (A). (B),
and (C)).

The Commission's role in this
exchange program is two fold. First,
under section 5(c)(7) of the NPA, BPA
must develop a methodalogy for
determining a utility's ASC (after
consulting with various affected groups).
The Commission must “review and
approve" the methodology. Neither the
statute nor its legislative history
explains the nature of this review.

The Commission's second role in the
exchange program arises from its
Federal Power Act (FPA)? responsibility
to review the wholesale rates of
individual IOUs. The Commission must
review the rates for such sales from the
10Us to BPA which are based on the
ASC methodology. The Commission's
existing rules (18 CFR 35.30 and 35.31
(1983)) state that the Commission will
approve under the FPA any sale to BPA
that is based on correct application of
an approved methodology.

BPA has discerned problems with the
methodology that the Commission
previously approved. In order to revise
the methodology, BPA began
consultation procedures for changing the
ASC methodology last autumn. It
instituted rulemaking procedures and
formulated a new methodology after
providing for considerable public
participation. BPA submitted the new
methodology to the Commission on June
5, 1984, with a request for interim
approval by July 1, 1984.* Although the
Commission decided not to grant interim
approval, it gathered and analyzed
public comment on the merits of the new
methodology and began ils review of the
Administrator's Record of Decision.®

3Federal Power Act, 16 U.S.C. 782-828¢ (1962).

*On June 8, 1984, the Commission issued a Notice
of Proposed Interim Rule and Notice of Proposed
Rulemaking which proposed interim approval of the
new methodology, effective July 1, 1984, and
solicited public comments on whether BPA's
reasons for requesting such an interim rule were
adequate. 49 FR 24146 (June 12, 1984). This notice
also proposed to issue a final rule &t a later date
after giving the public more time to comment on the
substance of the new methodology.

*The Commissi d com

req ts by July 18,
1984, on whether it should approve the

B. Description of Methodology
Approved in This Rule

The new methodology is similar to the
old methodology in many respects. The
most controversial differences are the
use of the IOUs' weighted cost of long-
term debt securities rather than a return
on equity to determine a return
component of ASC and the exclusion of
State and Federal income taxes. Other
significant differences are as follows.

First, the new methodology retains the
“jurisdictional approach’ under which
retail rate orders of regulatory agencies
are used as the primary source of data
for computing the ASC for IOUs
participating in the exchange. However,
BPA will independently determine the
validity of all data submitted in ASC
filings. Second, the new methodology
includes current transmission costs in
the calculation of ASC, with a review of
all future transmission plant additions to
ensure that they are not redundant of
the existing transmission grid. Third, the
new methodology excludes all
construction work in progress from the
calculation of ASC. Fourth, the new
methodology simplifies procedures for
functionalizing costs between
subsidized generation and transmission
accounts and nonsubsidized distribution
and “other” accounts.

The new methodology will also be
“phased in" in order to minimize the
retail rate effects of the change. Under
the phase-in procedure, from the
effective date of this rule the actual ASC
subsidy for each participating utility will
be the average of the ASC in effect on
July 1, 1984, and the ASC which would
result from applying the new
methodology. On July 1, 1985, the new
methodology will become the exclusive
means of determining the ASC of each
IOU.

The material BPA submitted to the
Commission also contained provisions
governing when BPA can propose any
further changes to the methodology and
the timetable for BPA's review of ASC

methodology. BPA did not file substantive
comments until July 30, 1884. It also informed
interested persons of the need to utilize the
Commission’s protests and intervention procedures
in order to be heard. 49 FR 25208 (june 19, 1884).
The Commission regards all persons commenting in
this proceeding equally. Intervention is unnecessary
in rulemakings. Also, in the interest of faimess and
completeness, it has determined to consider both
BPA's late comment and the subsequent response
by the IOUs.

The Commission received from the Pacific
Northwest Generating Company and the DSis
petitions for rehearing of its decision not to grant
interim approval. These requests, and the objections
to them submitted by the Pacific Power and Light
Company, are obviated by this order. The
Commission does not need to consider their merits
any further.
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forms submitted to it by utilities. These
provisions are not contained in this rule,
As explained in the Commission's rule
approving the old methodology, the NPA
empowers the Commission to review the
methodology itself, not BPA's related
procedures. 48 FR 46,971 (October 17,
1983).

The material BPA submitted to the
Commission includes a requirement that
the IOUs submit ASC forms based on
the new methodology within 20 days
after the methodology is approved by
the Commission, If an 10U files late, its
ASC is deemed zero until it files. The
Commission is giving effect to this
enforcement mechanism. The ASC
methodology is a formula rate and any
change that does not conform to the
approved methodology within a
reasonable time cannot be considered
just and reasonable. The Commission
will deter to the Administrator's
procedures to implement the transition
to the new methodology.

[II. Major Issues

A. Commission Review in Light of
Deference Due BPA

In its rule approving the existing
methodology, the Commission discussed
the nature of its review of the ASC
methodology:

The Commission’s role of reviewing the
actual ASC methodology under section 5(c)(7)
of the Northwest Power Act is limited in
nature, It is BPA's responsibility to formulate
the methodology in the first instance * * *.
The Commission reviews and approves or
disapproves the methodology proposed by
BPA * * *it appears that Congress intended
for the Commission to disapprove the
methodology only if the Commission
determines that the methodology is
inconsistent with the Northwest Power Act.
Under this view, disapproval is not
warranted only on the basis that there are
some areas in which the Commission
believes the methodology could be improved

Thus, if the methodology is based on a
reasonable interpretation of the NPA,
the Commission should approve it, even
if it is not the interpretation that the
Commission itself would have adopted.
This is similar to the kind of deference
courts afford to statutory interpretations
by agencies entrusted with
administration of a statute.

The Supreme Court has made it clear
that BPA is generally entitled to
considerable deference both for its
interpretations of the NPA and its policy
judgments under the NPA. In A/luminum
Co. of America v. Central Lincoln
Peoples’ Utility District, et al,, 104 S. Ct.
2472, 2480-2483 (1984), the Court noted

*48 FR 46970-46971 (October 17, 1984).

that the interpretation of the NPA by the
agency charged with administering the
statute, BPA is entitled to substantial
deference and should be upheld if it is
reasonable, even if it is not the
interpretation that the court would have
reached if the question had arisen in the
first instance in Court.” The Court held
that BPA is particularly entitled to
deference because of the complexity of
the NPA and BPA's involvement in its
drafting. Although BPA's interpretation
in the Central Lincoln case was a
contemporaneous construction, which is
not the case with the new methodology,
the Court's decision is particularly apt
for the Commission's decision here.

The commenters present a variety of
theories concerning the nature of the
deference the Commission should
accord BPA. The IOUs argue that the
Commission should not rubber-stamp
the methodology. This general principle
is undoubtedly correct; the Commission
would not approve the methodology if it
were based on an unreasonable
interpretation of the statute, if it were
inconsistent with a correct
interpretation, or if it represented policy
decisions that are clearly contrary to the
NPA.

The Commission recognizes, as
several commenters point out, that its
expertise in setting wholesale power
rates makes its appellate review
responsibilities in this case somewhat
different than what might be expected
from a court. While the NPA no doubt
contemplates use of that expertise here,
the Commission is not reviewing a
traditional Federal Power Act rate in
this instance. The residential exchange
program established under the NPA is a
unique ratemaking scheme. Congress
did not invoke the standards of
ratemaking that the Commission
customarily applies. In fact, it appears to
have allowed the BPA Administrator
greater flexibility to accomplish the
objectives of the statute than any
similar scheme with which the
Commission is familiar.

Contrary to the inferences drawn by
some commenters, ASC-based rates are
not traditional FPA rates, even though
the Commission will review them under
the FPA., There are, consequently,
serious questions about how searching
the Commission’s review can be, legally.
The courts have made it clear that an

?The Commission is guided by a similar principle
of deference to an administering agency in other
contexts as well. Power Authority of the State of
New York, et al. v, FERC, No. 83-4051 (2d Cir. Aug.
15, 1984); See also Connecticut Fund for the
Environment v, EPA, 696 F.2d 169, 173 (2d Cir. 1982);
EPA v. National Crushed Stone Association, 449
U.S. 64, 83 (1980); Udall v. Tallman, 380 U.S. 1, 16
[1965). =

agency is entitled to change its legal
interpretation and its policy judgments
as long as it recognizes and explains
that change.®

BPA'’s first ASC methodology, which
the Commission approved on an interim
basis in 1981, addressed several issues
of first impression under the NPA. It
therefore provided for later amendments
to accommodate experience under
section 5. Its decision in this case, if
reasonable under the NPA, should be
treated by the Commission just as its
first decision implementing section 5. If
anything, BPA's three-year experience
with the regional economics of the
exchange program should improve its
ability to fulfill the legislative purposes
of the NPA. The Commission believes
that even if BPA's new methodolgy
constitutes, as commenters claim, an
abrupt change from the previous
methodology, the Administrator is
entitled to no less deference. He is
administering a complex program that
involves a sensitive balancing of several
regional economic interests.

On the other side, BPA argues that the
only standard the Commission may
apply.in reviewing the methodology is
ensuring that the three items the NPA
specifically says must be excluded ? are
actually excluded. The Commission
finds this interpretation of its
responsibility under the NPA contrary to
the statute and otherwise illogical. The
three specific exclusions identified by
BPA are not the only standards
suggested by the NPA. First among the
NPA requirements, the methodology
must establish rates under section 5 that
are based on the “average system cost"
of each I0U's “resources". The NPA
does not relieve the Commission from
ensuring that this directive is followed
by BPA in every case. Moreover,
Commission review under BPA's
suggested standard would allow BPA to
set the ASC at zero permanently and
still expect Commission approval on the
basis that the costs listed in section
5(c)(7) would be excluded.

In sum, the Commission sees no
reason to abandon the view it adopted
when it approved the existing
methodology. While the Commission
must reach an independent judgment as
to whether the methodology is based on
a reasonable interpretation of the NPA,
BPA is owed considerable deference for

*Motor Vehicle Manufacturers Ass'n v. State
Farm Mutual Automobile Insurance Co., 103 S. Ct.
2856 (1983).

*Under section 5(c}{7). the methodology cannot
include: (1) The cost of resources to serve new large
single loads, (2) the cost of resources to serve loads
outside the region occurring after the NPA, or (3)
terminated plant costs.
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its interpretations of the NPA and any
reasonable policy choices under that
Act.

As discussed in this order, the
Commission does not necessarily agree
with all features of the methodology or
BPA's arguments supporting them. BPA
advances alternative arguments, some
that are strong and some that are not.
The Commission is nevertheless
approving the methodology because it
conforms to the provisions of the NPA.
The Commission finds no compelling
basis in the comments for arriving at a
different result,

B. Whether ASC Determination Is
Traditional Cost-Based Ratemaking

Numerous commenters argue that the
new ASC methodology is contrary to the
NPA because it violates basic principles
of traditional FPA cost-based
ratemaking. These commenters focus
particularly on the BPA's substitution in
the ASC of the cost of long-term debt for
a return on equity and on the exclusion
of income taxes from the methodology.
In traditional cost-based ratemaking
terms, these elements of the
methodology are unconventional. The
Commission's examination of the statute
does not reveal any requirement that
ASC-based rates must reflect a specific
range of costs. Nor does it require the
kind of cost treatment familiar to the
Commission under its primary
jurisdictional statutes.

Section 5(c) of the NPA provides only
that a utility may sell power to BPA at
“the average system cost of that utility's
resources in each year” (section 5(c)(1}))
and that the ASC “shall be determined
by the Administrator on the basis of a
methodology developed for this purpose
in consultation with the [Pacific
Northwest Electric Power and Planning]
Council, the Administrator’s customers,
and appropriate State regulatory bodies
in the region * * *" {section 5(c}{7)).
The legislative history states that
Congress intended to allow the I10Us'
residential customers to:

Share in the economic benefits of the
lower-cost Federal resources marketed by
BPA [the Act] will provide these consumers
wholesale rate parity with residential
consumers of preference utilities in the
region.'®
In other words, by establishing the
exchange program, the Congress was
addressing the gross disparity between
the rates paid by residential customers
of the IOUs and those paid by the
residential customers of the preference
utilities. That disparity arose because

* H.R. Rep. No. 976, 96th Cong., 2d Sess. 35 (1980}
[emphasis added]. See also S. Rep, No. 272, 96th
Cong., 1st Sess. 27-28 (1979).

BPA could not sell its preference rate
power to the IOUs. There is little else in
the NPA or its history to guide the
Commission with respect to the
propriety of the BPA ratemaking
approach. What is clear is that BPA
alone is authorized to determine average
gystem cost.

In his decision, the Administrator
states that:

The Act did not necessarily contemplate
subsidizing all costs that result in rate
disparity between public and private utilities.
Rather, it assumes the differences inherent in
the different forms of business organization
will remain.*!

BPA argues that, if BPA rather than the
customers of the IOUs were to pay for
the IOUs return on equity the costs
associated with income taxes by means
of the exchange program the customers
of the IOUs would benefit
disproportionately from the exchange
program. Basic differences between the
profit-making, tax-paying IOUs and the
publicly-owned utilities that now
receive preference power were not
intended by Congress to be eradicated
by the ASC methodolagy, claims BPA.

The sharing of preference power
loosely referred to by commenters as
providing “wholesale rate parity" in
accord with the legislative history, was
recognized by this Commission as the
basic goal behind section 5(c).** While
no commenter seriously disputes this
conclusion, it is not clear what
“wholesale rate parity” means. BPA
states that it “simply means that the
wholesale rate used for BPA's paper
sales under the exchange program is to
be the same rate used for actual sales to
BPA preference customers.” I0Us
contend that “wholesale rate parity”
means that the ASC “must contain all
other wholesale power cost items”
except those excluded under sections
5(c)(7) {A), (B) and [C). This approach
would require BPA to recognize in the
ASC all but the prohibited cost-of-
service items. Unfortunately, these
conflicting arguments do not advance
the inquiry very far, considering how
various regulatory commissions apply
different ratemaking approaches to
ascertain the cost of service.

Congress chose the Administrator to
determine cost of utility resources. Had
the Congress intended that the
Administrator must follow State
commission determinations of a utility's
resource costs, if could have easily
included this requirement in the statute
or simply left the Administrator out
altogether and let the State commissions
develop the ASC methodology. This was

"' BPA Record of Decision at 60.

2 48 FR 46970 (Oct. 17, 1983},

not done. The Administrator was chosen
to develop a methodology to determine
ASC, subject only to this Commission's
review. Therefore, the IOUs cannot
logically maintain that the ASC must
exactly equal the retail rates set by the
State commissions, minus distribution
costs and the costs specifically excluded
under sections 5{c)(7) {A) and (B) and *
(C).

The Commission finds that BPA
reasonably construes the NPA not to
require payment of every cost that an
IOU incurs. The Commission finds
tenable BPA's argument that Congress
did not intend to place IOU customers
and the customers of publicly-owned
utilities on precisely the same ground by
eliminating every financial difference
between the IOUs and the publicly-
owned utilities. The Congress sought to
make BPA's relatively cheap power
available to everyone in the region. It
did so by providing a mechanism that
eliminated BPA's previous shortage of
preference power by means of IOU
power sales back to BPA at ASC-based
rates. This subsidy scheme does not
necessarily require that IOU customers
be able to obtain cost benefits that are
predicated on absorption by BPA, and
subsequently the DSIs or other BPA
customers, of costs that IOUs incur by
virtue of their for-profit status,
particularly taxes.

Payment of tax expenses and a return
on equity is a necessary incident of
purchasing power from an IOU. There is,
in the Commission's opinion, nothing in
the vague notion of "wholesale rate
parity” that is necessarily designed to
eliminate this characteristic of IOUs as
it affects the exchange program.*® In the
absence of legislative directives to the
contrary, the Commission believes the
Administrator must make the benefits of
BPA preference power widely available,
as appropriate, in light of the need to
balance all the interests in the region,
including those of the ultimate bill-
payers. BPA has a fundamental
responsibility to ensure that the program
will be self-supporting, viable, and
equitable for a/l parties affected. The
Commission cannot substitute its
judgment on such issues.

BPA makes several additional
arguments above to support its proposal
to exclude State and Federal income

s The language of NPA section 5(c) «ppears to
contradict the view that there is a necessary
relationship between the amount of the subsidy
received by 10Us and the achievement of
“wholesale rate parity." Under that section BPA
may sell power to a participating utility but it need
not purchase back power from the utility if BPA can
buy replacement power less expensively from other
sources. In this event, BPA provides no subsidy, yet
it engages in a section 5 exchange transaction,
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taxes from ASC and use the weighted
cost of long-term debt instead of a
return on equity as the rate of return.
BPA contends its use of the long-term
debt cost surrogate effectively excludes
terminated plant costs that
surreptitiously tended to inflate the
equity returns granted by state
regulators. The Aet specifically excludes
terminated plant cost from ASC. BPA
has determined how best to guard
against undetectable violation of this
legislative directive. The Commission
nevertheless has reservations, from a
ratemaking perspective. Long-term debt
costs are almost always lawer than
equity costs and they may not be
entirely appropriate as proxies fer the
cost of equity.

The Commission finds that BPA's
approach does net violate the NPA,
however. Its justification for using a
substitute for equity costs is reasonable,
particularly because it is designed to
obtain strict compliance with the Act.
The Cemmission will therefore defer to
BPA on this issue. The Commission
nevertheless finds unpersuasive BPA's
other argument in support of a
substitution for an equity return, that the
exchange program eliminates the risk of
default by residential and small farm
ratepayers. That risk is never
significant.

BPA's rationale for excluding income
taxes from ASC hinges primarily on its
concern that I0OU's tax expenses not be
spread among BPA’s regional customers.
I0Us believe that wholesale rate parity
requires payment of all [OU costs,
including taxes. State and Federal
income taxes are a necessary cost of
producing pewer, they point out. Citing
the three specifie exclusions in section
5(c)(7), the companies argue that, since
income taxes are not one of the items
excluded, they must be included.

Once again, although the Commission
finds both that the IOUs’ interpretation
is plausible and that BPA's decision to
allow a proxy for equity return while
disallowing taxes en such profits is
somewhat contradictory, it believes that
disapproval of the new methodology
would be justified only if the exclusions
were totally unsupportable under the
statute. The Commission is not
persuaded that any limitation on BPA's
discretion to exclude or include specific
I0U costs can be inferred from the
exclusions of section 5(c)(7). Because it
perceives no discernible cantravention
of the letter or spirit of the NPA, the
Commission is therefore approving the
methodology.

IV. Other Issues

1. BPA's Authority Te Initiate
Procedures Te Change Methodelegy

The 10Us contend that their contracts
with BPA prohibit BPA from proposing
any change in the ASC methodology
until one year aftey final Commission
approval of the methodelogy.'* BPA
began the consultation process for the
pending revisions en Qctober 7, 1983,
This allegedly breaches this provision
and therefore violates the Mobile-Sierra
doctrine, under which “[r]ate filings
consistent with centractual agreements
are valid; rate filings inconsistent with
contractual obligations ave invalid." **
This principle was vielated, say the
I0Us, because BPA undertook to revise
the methodology less than one year after
“final" Commission action on the
existing methodology. This suppesedly

-illegal action by BPA also prevented

adequate assessment of the operation of
the existing methodology, state these
commenters,

BPA makes several contrary
arguments about the applicability of this
doctrine to this case. BPA points out
that these are government, not private,
contracts, that the NPA, not the FPA,
governs in this instance, that there is no
unilateral attempt by a utility to change
existing rates because BPA is not a
utility for FPA purposes, and that the
methodology is a means of computing a
subsidy level, not a rate. Finally, BPA
points out that the consultation process
began more than twa years after the
Commission's interim approval of the
existing methadology.

As with other FPA: concepts, the
Commission believes that the Siesra-
Mobile doctrine fits uncomfortably in
these circumstances. In the final
analysis, the Commission must conclude
that the contract language at issue is not
reviewable by this Commission. The
Commission therefore yields to BPA's
interpretation on this matter. The
Commission has stated that, under
section 5, it can review only the
methodology. '® Even if the Commission

' The methodology states that BPA may ipitiate
procedures to change the methadology ne sooner
than “one year after the immediately previous ASC
methadology has been adopted by Bonneville and
approved by the FERC." Section 12 of the contracts
makes this language “a part of this contract.” Bach
contract is on file with Commission as a rate
schadule.

*Public Service Co. of New Mexico w. FPC, 557
F.2d 227, 229'(10th Cir. 1977), citing Richmond Power
and Light Co. v. FPC, 481 F.2d 490, 463 (D.C. Cin.
1973}, cert. denied, 414 U.S. 1068 (1973), See
generally, United Gas Pipe Line Co. v. Mobile Gas
Service Corp.. 350 U.S. 332 (1956); FPC v. Sierra
Pacific Power Co., 350 U.S. 348 (1956).

1448 FR 46970 (October 17, 1984).

were to find that it has authority to
interpret the provision, “[ajn ageney's
interpretation of its own regulation is
controlling unless plainly erroneeus or
inconsistent,” '” whether or not a
regulation is incorporated by reference
into a contract.

2. Allegations of Bias

Several commenters allege that the
Administrator of BPA predetermined the
outcome of BPA's rulemaking. These
commenters suggest that, as a result of
this bias, the Commission should subjeet
the-methodology to a higher degree of
scrutiny.

The Commission recognizes that the
Administrator's decision is
controversial. The nature of the public
interests involved requires that the
Administrator deal fairly with all parties
and comply with applicable statutory
procedures. The Commission notes,
however, that section 5 of the NPA
provides for Commission review of the
methodology, not the abstract fairmness
of BPA's decisionmaking. Whether the
Administrator rendered an unfair
decision is a question for the courts. The
necessary demonstration of an
“unalterably closed mind’’ on the
matter ™ is a difficult test to meet, in any
event. The Commission's function in this
case is to ensure compliance with the
NPA in terms of the end result achieved.
Congress left the conduct of the
ratemaker's art to the Administrator.

3. BPA's Request fora July 1, 1982,

Effective Date

As it proposed when requesting
interim Commission approval,'* BPA
continues to request that the
Commission make the revised
methodology effective as of July 1, 1984.
At this juncture, retroactive rulemaking
would be required. Although BPA
submitted several grounds for requesting
a July 1, 1984, effective date, the most
important reason that remains
applicable is that the BPA rates fo its
DSI customers (rates which charge to
the DSIs an amount equivalent to the
subsidies paid IOUs under section 5)
after July 1, 1985, will be permanently
set by statute on the basis of rates in
effect during the preceding 12 months.
BPA has also alleged that, if the cost of
the exchange program is not reduced,
BPA may not be able to set reasonable
rates for its power and its rates may go

* Production Tool Corp., 658 F.2d 1181, 1170(7th
Cir. 1982).

* Association of National Advertisers, Inc. v.
FTC. 627 F.2d 1151 (D.C. Cir. 1979) cert. denied. 447
U.S. 921 (1980).

» Letter of May 25, 1984, from the Administrator
of BPA to the Chairman of this Commission.
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50 high that loads decline, jeopardizing
BPA's full cost recovery.

Rulemakings such as the promulgation
of the methodology generally have
prospective effect only. There is no bar
to retroactive rulemaking, provided that
various equitable considerations are
taken into account. For example, the
administrative policy, in part a
readjustment of the DSI floor rate, must
outweigh any potential inequity, The
Commission has less difficulty deciding
this issue than with a related problem.*
Both the permissability and advisability
of making the new methodology
retroactive is complicated by the fact
that the ASC rates established under it
are subject to Commission review under
section 205 of the FPA,

The Commission has generally
construed very narrowly its authority to
engage in retroactive ratemaking under
the FPA.* It is unclear whether the
Commission may exercise more
discretion to put rates into effect
retroactively under the NPA than the
FPA but, if it may not, there is little to be
accomplished by making the
methodology, under which the rates are
set, retroactive. If the Commission were
to allow the rates to be retroactively
effective, the result would be to reduce
the rates paid by BPA since July 1 for
purchases of power from the IOUs. As a
result, participating IOUs might owe
refunds of some of their subsidies. State
law or regulatory policy, however, may
prohibit the IOUs from recovering these
refunds from retail customers.

BPA wishes to reduce the cost of the
exchange program so as to ensure that
its own customers’ rates remain
reasonable and their demand for power
does not decline. The Commission
searches the record in vain, however, for
data that shows the impact of the
methodology on the DSI floor rate or the
size of the contribution that a July 1,
1984, effective date would make to
BPA'’s cost recovery. These factors
incline the Commission to regard the
retroactive effective date as relatively
inconsequential, in addition to posing a
potentially troublesome cost-recovery
problem for the IOUs,

In light of these considerations, the
Commission will approve the new
methodology prospectively only. The
actual delay that might affect DSI floor
rates will, in any event, be only about
three months.

» Sep Retail, Wholesale and Department Store
Union v. NLRB, 446 F.2d 380, 390 (D.C. Cir. 1972) and
SEC v. Chenery, 332 U.S. 194, 203 (1947),

" See generally, City of Piqua, Ohio v. FERC, 610
F.2d 950 [(D.C. Cir. 1979).

4. Procedural Issues

The NPA requires that the
methodology be developed in
consultation with affected groups. It
does not specify what form this
consultation should take, however.
Several commenters argue that the
consultation that took place differed
from the bilateral negotiations used to
formulate the original methodology and
that the notice and comment procedures
used were inadequate to qualify as a
consultation.

This issue also relates to the
adequacy of the BPA procedures used to
formulate the methodology and not the
adequaey of the methodology itself. It
appears to the Commission that all
affected parties had an opportunity to
confer with the Administrator, make
their views known, and to try to affect
the nature of the methodology that was
developed. This Commission will
nevertheless avoid looking beyond the
methodology itself to ascertain whether
any procedural inequities occurred. The
parties to the BPA proceedings are far
from dependent on this Commission to
raise or rectify fundamental problems of
fairness.

Several commenters contend that the
new methodology must or should be
reviewed by a joint state board under
section 9(g) of the NPA. The commenters
argue that the legislative history
requires the Commission to convene a
joint state board to review, not only
rates, but the methodology as well.?*

The Commission need not convene a
joint state board to review the new
methodology under section 9(g). The
Commission must convene a joint state
board when reviewing sales of power to
BPA by an IQU. The history of section
9(g), in which the joint state board is
established, refers specifically to the
Commission's review of individual
10Us' rates for sales to BPA, not the
methodology. If Congress intended to
mandate that a joint state board review
each methodology, it could have done so
by statutory directive, as it did in
section 9(g).

The Commission could have exercised
its discretion to convene a joint state
board tQ review the new methodology.
There is no compelling reason to invoke
this mechanism. The methodology has
been developed after almost a year of
consultations, negotiations and
hearings, attended by virtually the same
parties that make up a joint state board.
Further review by those parties would
be duplicative at this point.

Many commenters, most notably the
10U's residential customers, request

*H.R. No. 979, 96th Cong., 2d Sess. 47 (Sept.
1980).

that public hearings be held because of
the significant increase in rates that
would result from the new methodology.
Further hearings are not required under
the NPA or the Administrative
Procedure Act.? Moreover, there is little
reason to hold further hearings. Prior to
the ASC methodology being submitted
to the Commission, it was subject to
seven months of BPA proceedings,
including on-the-record negotiating
sessions and the opportunity for
interested parties to present oral and
written comments. The Commission has
also afforded ample opportunity to
submit comments on the methodology.
The entities with a substantial stake in
the outcome of this proceeding have
submitted comments, and those
requesting hearings have not explained
what benefits further hearings would
provide that are not provided by written
comments,

5. Phase-In of the New Methodology

BPA has proposed that the new
methodology be phased in to cushion
the IOUs' ratepayers from any sudden
change. Under BPA's proposal,
beginning with the effective date of this
rule, the actual ASC payments BPA
makes to an IOU would be “the average
of the ASC in effect on July 1, 1984, and
the ASC calculated under the new
methodology.” The new methodology
would completely control ASC
payments beginning July 1, 1985. BPA
claims that the authority for this phase-
in is inherent in its authority under
section 5:

The purpose of the residential exchange
subsidy is to provide rate relief td the
residential customers of exchanging utilities.
It would be anomalous if the Administrator
were not able to consider the effects of a
change in methodology on the retail
ratepayers.**

On one hand, BPA believes that the
phase-in provision is not part of the
methodology itself and therefore not
subject to the Commission's approval.®
On the other hand, the DSIs, while also
arguing that the phase-in is not part of
the ASC methodology, state that the
Commission can disapprove it without
disapproving the methodology.
Moreover, the DSIs believe that the
phase-in is illegal because, when BPA
replaces the old with the new
methodology, it thereby determines that
particular costs are not a proper costs of
“resources’ under section 5. BPA is

3 Notice and commen! procedures satisfy the
[ 3
hearing requirements of federal agency rulemakings
United States v. Florida East Coast Ry, Co., 410 U.S.
224 (1973),
#BPA record at 94.
* Comments of July 30, 1984.
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thereafter withaut authority to pay even
partially for such costs, they claim.

The Commission views the phase-in
as an integral feature of the
methedology. The phase-in provision
would govein the rates paid by BPA to
the IOUs for nearly one year. It would
achieve important regulatory policies
that bear en beth retail customers of the
10Us and the DSIs. For the phase-in to
operate, the Commission must have
found both the new and existing
interpretations and policy decisions to
be consistent with the NPA. It has, in
fact, done so. By establishing a new
methodology, BPA. is not repudiating the
existing one as contrary to the NPA. The
Commission therefore perceives no
reason why BPA cannot move gradually
from one legally sound position to
another, combining them in the interim
to achieve reasonable regulatory
objectives.

6. BPA's Continuing Cost Review

The new methodology, provides that
BPA will engage in ongoing
determinations of the appropriateness.of
the costs and loads submitted in each
10U's ASC forms. BPA promises.to pay
ony the ASC it determines appropriate,
unless compelled to do otherwise by the
Commission or a court.

The Administrator's Record of
Decision explains that such independent
determinations will solve problems with
State Commission determinations
utilized under the existing methedology,
notably the inclusion in the equity
component of rates of cost that are
excluded by statute from the ASC. The
Administrator states that he “is
responsible for ASC determination and
this responsibility cannot be delegated
lo state regulatory officials.' ¢

In response; the IOUs believes that
this standardless provision allows BPA
to act arbitrarily to exclude costs found
appropriate in State regulatory
proceedings. It appears that the
fundamental ebjection of the 10Us is
that BPA wishes to change the
methodology on an ad hoc basis,
without standards or Commission
review,. This, they say, violates
Congress' intention that there be a
methodology for determining ASC,

The Commission appreciates that the
jurisdictional costing approach in both
the old and revised methodologies
creates difficulties for the
Administrator. While these might be
better resolved by adopting a different
method of determining specific costs,
BPA is apparently unwilling; for obvious
good reasons, to engage in the extensive
regulatory determinations that would

*BPA Record of Decision, at:35.

otherwise be required. On the other
hand, the I0Us have legitimate concerns.
about this aspect of the methodology. By
this provision, BPA has afforded itself
greater diseretion and flexibility than
might be necessary to address the
problem BPA anticipates.

Despite its reservations, the
Commission will approve this provision,
on the understanding that BPA intends
to utilize this review of State-determined
costs for very limited purpases, that is,
to ascertain whether the NPA would be
violated by the wholesale incorporation
of cost information reported by the
I0Us. Indeed, by using the cost of long-
term debt as a substitute for equity
return, BPA has already solved the
major problem to which this provision
might otherwise be applied. It is not the
Commission's intent that the review
provision be used to amend the
methodology or to develop a policy
inconsistent with its overall provisions.
Moreover, the Commission expects that
any such departure would be presented
to it at the time it reviews any rate filed
under the new methodology. Therefore,
the Commission finds this aspect of the
methodolegy acceptable.

7. Transmission Costs

The new methodology ineludes the
costs of transmission facilities which
either: (1) Began service before July 1,
1984, or (2) are directly required to
integrate resources to the transmission
service grid. If an IOU constructs
facilities more expensive than those
needed to interconnect te the BPA
system, the additional cast would not be
included in the IOU's ASC.

BPA views this as a compromise
because section 5 does not require BPA
to pay IOUs for any transmission costs.
NPA section 3(19) does not treat
transmission facilities as “resources”,
unlike generating facilities and
conservation measures. As a matter of
policy, BPA would include transmission
costs that “reflect integration of
generating resources.” BPA includes all
existing transmission in service as of
July 1, 1984, to avoid the difficult
determination of whether existing
facilities meet this test. Finally, BPA
believes that inclusion of these costs
will help cushion the impact that the
new methodology would have on the
rates of residential and small farm
ratepayers. : .

The I0Us object to this cost treatment
and claim that, because transmission is
a wholesale cost, and BPA's preference
rate includes transmission costs, all
transmission costs must be included in
ASC to achieve wholesale rate parity.

‘The Commission is confident that BPA
has struck an equitable balance on this

issue and has not contravened the NPA
by including transmission costs.
Although the NPA does not speak to the
subsidization of transmission costs, it
appears at least as plausible to contend
that Congress committed the issue to
BPA discretion as it is to argue that, by
its silence, Congress meant to exclude
transmission costs. The Commission
sees no reason te overrule the
Administrator here.

8. Construction Work in Progress

Several commenters contend that the
exclusion of construction work in
progress (CWIP) from the exchange rate
defeats wholesale rate parity because
BPA includes CWIP, notably fer
Washingten Public Power Supply
System plants, in its preference rate.
BPA excluded CWIP to avoid the
difficulty of retroactively adjusting the
ASC if CWIP costs were incurred for a
plant that was later terminated.
Commenters claim that this was not a
problem under the old methodology and
that no change is therefore needed.

BPA notes, however, that the State
regulatory commissions in the Pacific
Northwest do not allaw CWIP in rate
base. Because BPA is relying on the cost
data produced by these commissions for
their own proceedings, the inclusion of
CWIP in ASC-based rates would be
inappropriate. This is a policy choice
that the NPA arguably leaves to the
Administrator, This Commission finds
the BPA justification to be adequate.

9. Time for Filing Rates With BPA

BPA submitted to the Commission a
requirement that the IOUs must file
rates with BPA under the new
methodology within 20 days of the
Commission's approval of this rule. The
penalty for a utility's failure to file on
time is to have its ASC deemed zero.
The rates are submitted for Commission
approval under the FPA after filing with
BPA.

The Commission's view of this
enforcement mechanism is twofold.
First, the Commission believes that, as
some commenters argue, 20 days may

-have been too little time within which to

marshal the data needed for an ASC
filing, if the Commission had made the
new methodology effective on July 1,
1984, less than one month after BPA
made it public. The affected IOUs have
now had almast four menths to study
the methodology and begin formulating
the required data, much of which is
already on file with BPA. This aspect of
the BPA filing requirement is therefore a
reasonable means of ensuring swift
implementation of the methodology. The
participating IOUs must now file new
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rates with BPA if a new methodology is
approved (the new definition of
“exchange period" provides for this).
For provisions such as the phase-in,
such prompt filing is necessary.

The second part of this provision—the
zero ASC provision—is more
troublesome. The Commission believes
that the Administrator lacks authority,
absent Commission approval of a rate
change, to deem a utility's ASC to be
zero and to rule in effect that the rate
under the existing, approved
methodology is thereby ended and
uncollectible. A utility is entitled under
the FPA to charge an approved rate only
so long as it remains the effective filed
rate, however. The currently effective
rate for sales to BPA are FPA rates. The
Commission has maintained that, just as
the methedology must conform to the
NPA, IOU exchiange rates must conform
to the Methadology. (§ 35.31(b))

In response to this difficulty, the
Commission peints out that, by
approving BPA's changes in the
methodology, it is amending the
requisite structure of the 10Us' rates and
thereby an essential condition under
which the I0Us participate in the
program. Under the NPA and FPA,
participating IOUs must have rates on
file that conform to the approved
methodology. If participating IOUs do
not file new rates to conform to the
methodology, they will no longer have
effective rates on file with the
Commission. In light of this, the
Administrator’s filing provision is
unnecessary as a means of enforcing
compliance. It does, however, provide a
suitable procedural mechanism for
accomplishing this objective and the
Commission therefore adopts this
procedure as applies to IOU filings. In
order that IOUs that file with BPA on a
timely basis can be deemed to have a
new effective rate on file with the
Commission at the time of filing with
BPA, the Commission will require from
any such participating IOU a notice of
timely filing. Timely filing will determine
whether a participating 10U will have
any rate on file between the date on
which the Commission approves the
methodology and the date on which the
10U files with BPA or on which its ASC
is otherwise deemed zero by BPA.

(§ 35.30(b)). :

V. Summary of the Rule

Part 301 codifies BPA's ASC
methodology. The Administrator's
language is included here and is
amended only as needed to conform to
the Commission's style and format. Any
10U filing in conformance with the
methodology or other interested person
should be aware that the Commission is

not publishing in Part 301 several
procedural provisions that relate to
filing with BPA or to internal BPA
procedures. Those persons should
contact the Administrator for such
information.

The Commission procedures that

" govern filing of ASC-based rates with

the Commission under the FPA are
found in 18 CFR 35.30. These provisions
are not affected by this rule.

Section 301.1(b) sets forth the
definitions related to the ASC: “average
system cost," “contract system cost,”
“contract system load,” “cost,”
“exchange period,” “jurisdiction,” “new
large single load,” "regional power sales
customers,” “test period," “state
commission,” “file,"” and “review
period."”

Section 301.1{c) refers participating
utilities to the Administrator's
procedural filing requirements for all
ASC-based rates. It also states that each
utility must file a completed Appendix I
for each regional jurisdiction for the
initial period, and for each jurisdictional
rate change or commencement of a rate
change proceeding. BPA shall use this
filing to determine the utility’s exchange
rate for the applicable period.

Appendix I to Part 301 follows the rule
and contains forms or schedules with
explanatory footnotes that make up the
ASC methodology itself. These
schedules are filled out by each utility
for a specific test period and for each
jurisdiction in which it operates and are
submitted to BPA. The four schedules of
the Appendix are: Plant investment, rate
base, and Rate of return; Weighted
Average cost of long-term debt;
Expenses; and Average system cost.

VI. Regulatory Flexibility Act Statement

The Regulatory Flexibility Act
(RFA) ?' requires certain statements,
descriptions, and analyses of rules that
will have “a significant economic impact
on a substantial number of small
entities.” ** The Commission is not
required to make an RFA analysis if it
certifies that the rule will not have such
an impact.*®

The investor-owned utilities which are
participating in the exchange program
are nol small entities.*® Moreover, the

715 11.8.C. 601-612 (1982).

 1d., Sections 603, 504.

*/d., Section 605(h).

% Id. Section 601(8), citing to section 3 of the
Small Business Act, 15 U.S.C. 632 (1982), which
defines “small business concern” as a business
which'is independently owned and operated and
which is not dominant in its field of operation. See
also SBA's revised Small Business Size Standards,
49 FR 5024 (Feb. 9, 1984) (to be codified at 13 CFR
Part 121).

number of utilities participating in the
exchange is not substantial. Only nine
utilities whose rates are under this
Commission's jurisdiction are
participating in the exchange program.

For these reasons, the Commission
certifies under the RFA that this rule
will not have a significant economic
effect on a substantial number of sfnall
enlilies.

VII. Effective Date

The Commission finds good cause
under section 553(d)(3) of the APA to
make this rule effective immediately,
rather than 30 days after publication.
The long-term impact on the rates of the
DSls of delaying early implementation
of the new methodology justifies
immediate effectiveness. This long-term
impact arises from section 7{c)(2) of the
NPA, which provides that beginning in
July 1, 1985, BPA's rates to the DSIs shall
not be less than the rates in effect for
the preceding contract year.

This rule is effective October 1, 1984.
Pursuant to the Paperwork Reduction
Act of 1980, 44 U.S.C. Part 35 (1982), the
information collection requirements of
this rule have been approved by the
Office of Management and Budget under
OMB Control No. 19020096. Part 389 of
the Commission's regulations is
accordingly amended to include this
control number in the Commission’s list
of control numbers.

List of Subjects
18 CFR Part 356

Electric power rates, Electric utilities,
Reporting requirements.

18 CFR Part 301

Electric power rates, Electric utilities,
Reporting and recordkeeping
requirements.

18 CFR Part 389

Paperwork Reduction Act, Reporting
and recordkeeping requirements.

In consideration of the foregoing, the
Commission amends Parts 35, 301 and
389 of Title 18, Chapter I, Code of
Federal Regulations, as set forth below.

By the Commission.

Kenneth F. Plumb,
Secretary.

PART 35—{AMENDED] .

4. In § 35.30, paragraph (b)(2) is
revised to read as follows:

§ 36.30 General provisions.

(b) Effectiveness of rates. * * *

(2) Except as otherwise provided
under this section, the ASC ordered by




Federal Register / Vol. 49, No. 195 / Friday, October 5, 1984 / Rules and Regulations

39301

the Commission will be deemed in effect
from the beginning of the relevant
exchange period, as defined in

§ 301.1(b)(95) of this chapter. For any
initial exchange period after the
Commission approves a new ASC
methodology, the ASC will be effective
retroactively under this paragraph only
if the utility files its new ASC within the
time allowed under BPA procedures.
Any utility that files a revised ASC with
BPA in accordance with this paragraph
must promptly file with the Commission
a notice of timely filing of the new ASC.
» - . - -

(Federal Power Act, 18 U.S.C. 792-828¢ (1976
and Supp. IV (1980)) and Pacific Northwest
Electric Power Planning and Conservation
Act, 168 U.S.C. 830-838h (Supp. IV (1980)))

PART 301—{AMENDED]

1. Part 301 is amended by revising
paragraphs (b), (c) and (d) in § 301.1 to
read as follows:

§301.1 Average system cost
methodology.
a L

(b) Definitions. For purposes of this
section the following definitions apply:

(1) “Average system cost” (“ASC")
means for each jurisdiction and each
exchange period the quotient obtained
by dividing Contract Systems Costs by
Contract System Load.

(2) “Contract System Costs" means
the Utility’s Costs for production and
transmission resources, including power
purchases and conservation measures,
which Costs are includable in,
jurisdictionally allocated by, and subject
to the provisions of Appendix 1.
Contract System Costs do not include
Costs excluded from ASC by section
5(c)(7) of the Northwest Power Act.

(3) “Contract System Load” means the
firm energy load used by the State
Commission for the purpose of
establishing retail rates, adjusted
pursuant to the Average System Cost
Methodology rule.

(4) “Costs" means the aggregate dollar
amount or any portion of the amount
allowed or relied upon by the State
Commission to determine the test period
revenue requirement for the Utility in a
Jurisdiction.

(5) “Exchange Period" means the
period of time during which a Utility's
jurisdictional retail rate schedules are in
effect, commencing with the effective
date of these schedules and ending with
the effective date of new retail rate
schedules in the Jurisdiction; provided
that no Exchange Period shall
commence prior to or extend beyond the
term of the Utility’s Residential

Purchase and Sales Agreement. For the

purposes of any initial Appendix 1 filing,

the Exchange Period shall commence on
the date such Appendix 1 is filed and
end with the effective date of the next
retail rate change.

(8) “Jurisdiction” means the service
territory of the exchanging Utility within
which a State Commission has authority
to approve the retail rates.

(7) “New Large Single Load" means
that load defined in section 3(13) of the
Northwest Power Act, and as
determined by BPA as specified in
power sales contracts with its
customers.

(8) “Regional Power Sales Customer”
means any entity that contracts directly
with BPA for the purchase of power
delivery in the region as defined by
section 3(14) of the Northwest Power
Act.

(9) “Test Period" means the time
period (not less than 12 months) used by
the State Commission to determine Cost
for retail ratemaking.

(10) “State Commission” means a
State regulatory body, preference utility
governing body, or other entity
authorized to establish retail electric
rates in a Jurisdiction.

(11) “File" or “filed" means that the
Appendix 1 has been:

(i) Hand delivered to the Division of
Financial Requirements; Bonneville
Power Administration; Portland,
Oregon; or

(ii) Mailed to BPA by certified mail,
return receipt requested, to the following
address:

Bonneville Power Administration,
Division of Financial Requirements,
Routing: DN, P.O. Box 3621, Portland,
Oregon 97208

and has been received by BPA. An

Appendix 1 shall be considered to be

filed as of the date of the postmark on

the certified mailing.

(12) “Review Period" means that
period of time during which a Utility's
Appendix 1 is under review by the
Administrator. The review period begins
when an Appendix 1 is Filed and ends
two hundred and ten (210) days after the
Utility Filed its Appendix 1.

(c) Phase-In. For the period beginning
with the effective date of this rule and
ending June 30, 1985, a utility's ASC will
be the average of the ASC in effect on
July 1, 1984 and the ASC calculated
under this section. Beginning July 1,
1985, each utility's ASC will be
calculated exclusively under this
section.

(d) Filing Procedures. The procedures
established by the Administrator

| provide the filing requirements for all
| utilities that file an Appendix 1.

(1) Appendix 1 is a form that identifies
Contract System Costs and Contract
System Load and permits the calculation
of ASC.

(2) For each Exchange Period and for
each regional Jurisdiction in which a
Utility provides service, the Utility shall
complete and file three copies of
Appendix 1, in accordance with the
Administrator's procedures and § 35.30
of this chapter.

2. Part 301 is further amended by
revising Appendix I to § 301.1 to read as
follows:

Appendix I to § 301.1—Average Systems Cost
Methodology

Appendix 1 is the form on which a Utility
participating in a Residential Purchase and
Sale Agreement shall report its Contract
System Costs and other necessary data for
the calculation of ASC.

The form consists of four schedules that
shall be completed by the Utility in accord
with these instructions and the provisions of
the footnotes following the schedules. Any
items not applicable to the Utility shall be so
identified.

The schedules are as follows:

Schedule 1—Plant Investment/Rate Base/
Rate of Return

Schedule 2—Weighted Average Cost of Long
Term Debt

Schedule 3—Expenses

Schedule 4—Average System Cost

The filing Utility shall reference and attach
workpapers that support Costs, including
details of allocation and functionalization.

All references to the Commission accounts
are to the Commission Uniform System of
Accounts as of July 1, 1984. The Costs
includable in the attached schedules are
those includable by reason of the definitions
in the Commission accounts, If the
Commission accounts are later revised or
renumbered, any changes shall be
incorporated into this form by reference,
except to the extent that BPA determines that
a particular change results in a change in the
type of Costs allowable for exchange
purposes. If the Utility does not follow the
Commission accounts, its filing must include
a reconciliation between its accounts and the
items allowed as Contract System Costs.

BPA may require the Utility to account for
purchased power transactions with affiliated
entities as though the affiliated entities were
owned in whole or in part by the Utility, if
necessary to properly determine and/or
functionalize the Utility's Costs.

A utility operating in more than one
Jurisdiction shall allocate its total system
Costs among Jurisdictions in accord with the
same allocation methods and procedures
used by the State Commission to establish
jurisdictional Costs and resulting revenue
requirements. Appendix 1 shall include
details of the allocation. This allocation also
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accomplishes the exclusion of the Costs of the Northwest Power Act. accounting principles and practices as these
additional resources to meet loads outside All schedule entries and supporting data principles and practices apply to the electric
the region, as required by section 5(c)(7) of shall be in accord with generally accepted utility industry.

APPENDIX 1

SCHEDULE 1.—BONNEVILLE POWER ADMINISTRATION, RESIDENTIAL PURCHASE AND SALE AGREEMENT—AVERAGE SYSTEM COST METHODOLOGY
> TEST PERIOD

[Plant investment rate base/rate of retum (thousands))

Functionalization
Lina ftems Total to be
No. Brrid ikt T Other
m @) ©) “) (5)
Production Plant:
1 Steam p 310-316.
2 Nuclear production, 320-325
3 Hydraulic production 330-3386.
4 Other production plant, 340-346
5 Total production plant
6 Transmission plant, 350-359*
7 Distribution piant, 360-373 *
8 Intangible piant, 301-303
] “General plant, 389-389
10 Electric plant-in-sarvice
Less:
1" Depraciation Reserve, 108
12 Steam
13 Nuclear plant
14 Hydraulic plant
15 Other plant
16 Transmission plant*
17 Distributi >
18 Geoneral plant
19 Amortization reserve 111 4
20 | Total depreciation and amortization
21 | Total net plant
22 Nuclear fuel 120.2-120.4 less 120.5
23 Accumulated deferred debits 1867
24 Cash working capital ®
25 Materials and supplies 151-157, 163,
Less:
26 A sated [ tax credit/255
27 A slated def taxes/281-283 7
28 Other accumulated doferred credits/253, 257-257 ¢
29 Gy stions and aid to construction/262 !
30 Other 108, 124, various ™’
81 | Total rate base
32 Times rate of return at pcte

'SCHEDULE 2.—BONNEVILLE POWER ADMINISTRATION, RESIDENTIAL PURCHASE AND SALE AGREEMENT— AVERAGE SYSTEM COST METHODOLOGY,
TesT PERIOD ‘

[Weighted average cost of long-term debt]

’

Line Date of Data of Face Issue Net Interest
No. Items maturity Interest rate amount Premium Discount P P ds ®
g (1) @ @ “@ 5) 6 @ ®) ©)
2
a
4
5
8
7
8
9
10
1"
12
13
AL
15
.18 | Weighted average cost of long-term debt.

SCHEDULE 3.—BONNEVILLE POWER ADMINISTRATION, RESIDENTIAL PURCHASE AND SALE AGREEMENT—AVERAGE SYSTEM COST METHODOLOGY

TEST PERIOD
{Expenses (thousands)]
Line e Total to be Functionalization ¥
No. functionaiized Production Trensmission Other:
o @ @ @ 1 ®»

Fuel, 501, 518, 547

N -

Purchased power, 555
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SCHEDULE 3.—BONNEVILLE POWER ADMINISTRATION, RESIDENTIAL PURCHASE AND SALE AGREEMENT—AVERAGE SYSTEM COST METHODOLOGY

TesT PErioo—Continued
[Expenses (thousands)]

Line
No.

(1)

Total to be
functionalized

Functionalization

3)

Transmission
@

(5)

Operations and Maintenance:

Steam, 500, 502-514

Nuclear, 517, 519-532

Hydro, 535-545
Other, 546, 548-554
Total product
T ission, 560-573 *
mnmon.sao-soeb
801905
Gmowmustancowﬁmo'
A ¢ and G
Account No.:
820
921
922
923
824
925
926
927
828
928
930.1
930.2
831
932
Total A and G
Total op and
Depreci and 403-407
Steam p ion plant
Nuclear production piant
Hydraufic production plant
Other p plant
Transmission L/
Distribution plant
c J plant!
Totai depreciation and amortization

SCHEDULE 3A.—BONNEVILLE POWER ADMINISTRATION, RESIDENTIAL PURCHASE AND SALE AGREEMENT—AVERAGE SYSTEM COST METHODOLOGY

TeST PERIOD
[Taxes other than income taxes (thousands)]

Line
No.

m

Total 1o be
‘ lized

Functionalization

p 4

()

6)
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SCHEDULE 3A —BONNEVILLE POWER ADMINISTRATION, RESIDENTIAL PURCHASE AND SALE AGREEMENT—AVERAGE SySTEM COST METHODOLOGY

TesT Periop—Continued
[Taxes other than income taxes (thousands)]
une i Total to be Functionalization
No. functionalized |  proguction | Transmission Other
) (2 @) @) (5)
15 Property
16. Unemployment
Wyoming:
17 Property
18 Unemploy
Utah:
19 Property
20 LOCRI~OCOUPRLON BN HRACINSE ...ccinsiirsssnsssssssionssisssmssssssssmests hosssssasssssssssoss4is40044 4410000044200 80 144100 4RLS 1008804888044 44802 10014 e are] senvssss o dbissnsisssdonsf s bbvenecess
21 In-lieu taxes
22 Other
23 | Total
Nolor.

1. Supporting workpapers ase to be attached.
2. Footnotes referenced on Schadule 3 will be refied upon in determining ASC.

SCHEDULE 3B.—BONNEVILLE POWER ADMINISTRATION, RESIDENTIAL PURCHASE AND SALE AGREEMENT—AVERAGE SYSTEM COST METHODOLOGY

TEST PERIOD
[Othar included items (thousands)]

&3

Htems

U

Functionalization

)

4)

5

Operating revenues:

Sales for resale 447
1

2

Total

Other Operating Revenues 450-45¢/

Accl. 450

Acct. 451

Acct. 452

Accl 453

Acct. 454

Acct. 455

Acct 456

Total other revenues

Note:
1. Supporting workpapers &re o bs attached.
2 Foomom“sg referanced on Schedule 3 will be refied upon in determining ASC.

SCHEDULE 4.—BONNEVILLE POWER ADMINISTRATION, RESIDENTIAL PURCHASE AND SALE AGREEMENT—AVERAGE SYSTEM COST METHODOLOGY

TesT PERIOD
[Avarage system cost)

L':': Hems Amounts
M 2

1 | Contract system costs:
2 Production cost (from schedule 3)
3 Transmission cost (from schedule 3)
4 Less excluded load costs
- Total contract sy COBED .1t mesicassisianssassormisionsorosdbiessbiddassansassssrrssiorssssoupisd ippissnsmos
6 | Contract syster load:
7 Total load (MWh)
8 Less:
9 Nonfirm adj (MWh)

10 Other adjustments (MWh)

1" Net load (MWh)

12 Plus:

13 Distribution losses (MWh) *

-
-

-
o,

17

Total net load (MWh)....

Less:
Excluded load (MWh) '

Excluded load Dist. lossas (MWh)

Total contract system load (MWh)

Average system cost (Milis/kKWn) (line 5/line 18)

Average System Cost Methodology Footnotes

* Transmission plant and the associated cost to be used in the calculation to the average system cost (ASC) are limited to:
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(1) For transmission plant in service as of July 1, 1984, transmission plant will be as defined by the Federal Energy Regulatory
Commission Uniform System of Accounts and will include radial transmission lines.

(2) For transmission plant commencing service after July 1, 1984, transmission plant costs which can be exchanged are limited to
transmission that is directly required to integrate resources to the transmission system grid. Specifically, transmission costs which can be
exchanged are limited to the lesser of the costs of transmission facilities required to transmit power from the generating resource to the
exchanging utility's sysiem or the sum of the costs of the transmission facilities required to integrate the generating resource to the BPA
system and the wheeling costs necessary to wheel the power to the exchanging utility’s system. If the utility chooses to construct facilities
which are more costly than the facilities required to interconnect to the BPA system, the total costs to be exchanged shall be no greater than
the facility costs that would have been incurred to interconnect with the BPA system.

® Distribution plant means all land, structures, conversion equipment, lines, line transformers, and other facilities employed between the
primary source of supply (i.e., generating station, point of receipt in the case of purchased power) and of delivery to customers, which are not
includable in transmission system, as defined in footnote a{1), whether or not such land, structures, and facilities are operated as part of a
transmission system or as part of a distribution system. Stations that change electricity from transmission to distribution voltage shall be
classified as distribution stations.

Where poles or towers support both transmission and distribution conductors, the poles, towers, anchors, guys, and rights-of-way shall be
classified as transmission facilities. The conductors shall be classified as transmission or distribution facilities according to the purpose for
which they are used. Land (other than rights-of-way) and structures used jointly for transmission and distribution purposes shall be classified
as transmission or distribution according to their major use.

¢ Contract System Costs shall reflect the costs and the revenues arising from conservation and/or retail rate schedules implemented to
induce conservation, and for which the utility receives billing credits. These billing credit revenues shall be functionalized on the same basis
as the cost of the related conservation measures.

“The overall rate of return to be applied to a utility's Exchange Period rate base as shown in Appendix 1 shall be equal to its weighted
average cost of long term debt. The utility's overall rate of return times rate base will equal the utility’s return provided that if depreciation is
not used for jurisdictional ratesetting, then return will be equal to the lessor of: (1) Interest expense plus depreciation, or [2) debt service and
revenue financed captial expenditures. In no event will the sum of Contract System Cost and Distribution/Other costs be greater than the
revenue requirement used to set rates.

¢ A tax-exempt utility may include in-lieu taxes up to an amount that is comparable, for each unit of government paid in-lieu taxes, with
taxes that would have been paid by a nontax exempt utility to that unit of government. In no event shall the utility's regional total in column
2 be greater than the actual amount paid or the amount used to determine the total revenue requirement for the test period. In-lieu taxes shall
be functionalized acco to a direct analysis included with the Aﬁendix 1 or to Distribution/Other.

'The cost of additional resources sufficient to serve any New Large Single Load that was not contracted for, or committed to, prior to
September 1, 1979, is to be determined as follows:

(1) To the extent that any New Single Loads are served by dedicated resounrces, at the cost of those resources, including applicable
transmission;

(2) In the amount that New Large Single Loads are not served by dedicated resources, at BPA's New Resources rates as established from
time to time pursuant to section 7(f} of the Regional Act and as applicable to the utility, and applicable BPA transmission charges if
lransmission costs are excluded in the determination of BPA's New Resource rate, to the extent such costs are recovered by the utility's retail
rates in the applicable jurisdiction; and

(3) To the extent that New Large Single Loads are not served by dedicated resources plus the utility’s purchases at the new Resource
Rate, the costs of such excess load shall be determined by multiplying the kilowatt-hours not served under subsections (1) and (2) above by
the cost (annual fixed plus variable cost, including an appropriate portion of general plant, administrative and general expense and other
items not directly assignable) per kilowatt-hour of all baseload resources and long term power purchases (five years or more in duration), as
allowed in the regulatory jurisdiction to establish retail rates during the Exchange Period, exclusive of the following resources and purchases:
(a) Purchases at the New Resources rate pursuant to section 7(f) of the Act; (b) purchases at the Federal Base System rate, pursuant to
section 5(c) of the Act; [c) resources sold to BPA, pursuant to section 6(c)(1) of the Act; (d) dedicated resources specified in footnate k(1) of
this methodology; (e) resources and purchases committed to the utility’s load as of September 1, 1979, under a power requirements contract or
that would have been so committed had the utility entered into such a contract; and (f) experimental or demonstration units or purchases
therefrom. Transmission needed to carry power from such generation resources or power purchases shall be priced at the average cost of
transmission during the Exchange Period.

(4) Any kilowatt-hours of New Large Single Loads not met under subsection (1), {2), or [3) above will be assumed to be supplied from the
most recently completed or acquired baseload resource(s) or long term power purchase(s), exclusive of dedicated resources and experimental -
or demonstration resources or purchases therefrom, that are committed to the utility's load as of September 1, 1979, under a power
requirements contract. The cost of these generation resources and long-term power purchases and the transmission cost associated with these
resources or purchases will be calculated as specified in subsection (3) above.

(5) If the New Large Single Load is served on any energy or capacity interruptive basis, the utility shall prepare a calculation subject to
review by BPA of the fixed (if any) and variable costs of providing such service, except that the amount excluded from ASC for the New
Large Sin%le Load shall not be less than the transmission and generation cost included in the retail rate charged the New Large Single Load.

*The losses shall be the distribution energy losses occurring between the transmission portion of the utility's system and the meters
measuring firm energy load. Losses shall be established according to a study (engineering, statistical and other) that is submitted to BPA by
the exchanging utility subject to review by BPA. This study shall be in sufficient detsil so as to accurately identify average distribution losses
associated with the utility’s total load, excluded loads, and the residential load. Distribution losses shall include losses associated with
distribution substations, primary distribution facilities, distribution transformer, secondary distribution facilities and service drops.

" Cash Working Capital greater than ¥sth Operations and Maintenance expenses less fuel and purchased power expenses is functiona-
lized to Distribution/Other. The remainder of Cash Working Capital shall be functionalized on the basis of Operations and Maintenance
expenses less fuel and purchased power.

' Conservation costs are costs of measures or resources for which power is [or is planned to be) saved by means of physical
improvements, alterations, devices, or other installations which are measurable in units. A centract charge paid pursuant to BPA's long term
conservation contract will be an allowable conservation cost in Average System cost. Only conservation cost funded by the utility will be
functionalized to Production in the Utility’s Average System Cost. Conservation costs incurred to promote changes in consumer behavior
including costs attributable to audits, brochures, advertising pamphlets, leaflets, and similar items, or required by a government entity through
building code provisions or programmatic conservation costs in liew of building code provisions, will be functionalized to Distribution/Other.
Conservation surcharges imposed pursuant to section 4(f)(2) of the Northwest Power Act, or other similar surcharges or penalties imposed on
a Utility for failure to meet required conservation efforts will also be functionalized to Distribution/Other. Conservation and associated costs
must be generally consistent with the Regional Council's resource plan as determined by the Administrator.
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! Functionalization:

Except for those accounts that are required
to be functionalized under subsection lII{C)
below, functionalization of each account
included in the Utility’s ASC shall be by
either, but not both, of the following two
methods:

(1) Direct analysis, or (2) according to the
specific functionalization ratios applied to the
various Uniform System of Accounts. These
two methods are described below in
subsections ITI(A) and III(B), respectively.

1. Rules

(A) If a Utility has previously
functionalized an account by direct analysis
as set forth in subsection I1I(A) below, the
utility is not allowed to use the specific
functionalization ratio method without prior
approval from BPA.

(B) the Utility must submit with its ASC
filing any and all workpapers, documents, or
other materials that demonstrate that the
functionalization under its direct analysis
assigns costs based upon the actual and/or
intended functional use of those items.
Failure to submit such documentation will
result in the entire account being
functionalized to Distribution/Other.

(C) For Accounts 389, 390, 391 and 392 and
Accounts 920, 921, 922, 930.2 and 932, the
utility may functionalize these accounts using
one, but not any combination, of the
following functionalization methods,
whichever assigns the highest cost to the
Production and Transmission function:

1. Subsection I1I{A) described below;

2. Subsection III(B) described below; or

3, For publicly-owned and cooperative
utilities that have neither generation facilities
nor affiliated generation organization over
which the utility exercises over half of the
voting rights, 10 percent of gross plant
investment may be assigned directly to
Production and 10 percent of labor costs
assigned to Production. The remainder of
Accounts 389, 390, 391, and 392 will be
functionalized using Transmission and
Distribution Gross Plant Ratios excluding
General Plant.

The remainder of Accounts 920, 921, 922,
930.2 and 932 will be functionalized usiing the
Labor Ratio for Transmission and
Distribution, and the balance assigned to
Distribution/Other.

11. Definitions

For purposes of subsections III(A) and
111{B) Labor Ratios is defined as the ratios
which assign costs on a pro rata basis using
salary and wage data for production,
transmission, and distribution/other
functions included in the Test Period costs on
which Appendix 1 is based. If however, this
information is unavailable, comparable data
shall be used for the most recent calendar

.year as reported on the Federal Energy
Regulatory Commission Form 1 (at page 355),
or similar document for those utilities not
required to file Federal Energy Regulatory
Commission Form 1.

I11. Functionalization Methods

(A) By direct analysis which assigns costs
to either the production, transmission, or

distribution function of the utility. Such
analysis is subject to BPA review and
approval,

(B) According to the following specific
functionalization methods:

Account and Functionalization Method
1. Rate Base Accounts:

310-373 (Plant in Service)—Functionalize
directly according to the Federal Energy
Regulatory Commission System of
Accounts.

389 (Land and Land Rights}—Functionalize
on the ratios of Production, Transmission
and Distribution Gross Plant excluding
General Plant,

390 (Structures and Improvements)—
Functionalize on the ratios of Production,
Transmission and Distribution Gross Plant
excluding General Plant.

391 (Office Furniture and Equipment)—Labor
ratios.

392 (Transportation Equipment)—
Functionalize on the ratio of Transmission
and Distribution Gross Plant excluding
General Plant,

393 [Stores Equipment)}—Functionalize on the
ratio of Production, Transmission and
Distribution Gross Plant excluding General
Plant.

394 (Tools, Shop and Garage Equipment)—
Functionalize on the ratio of Production,
Transmission and Distribution Gross Plant
excluding General Plant.

395 (Laboratory Equipment)—Functionalize
on the ratio of Production, Transmission
and Distribution Gross Plant excluding
General Plant.

396 (Power Operated Equipment)—
Functionalize on the ratio of Production,
Transmission and Distribution Gross Plant
excluding General Plant.

397 (Communication Equipment}—
Functionalize on the ratio of Production,
Transmission and Distribution Gross Plant
excluding General Plant,

398 (Miscellaneous Equipment}—
Functionalize to Distribution/Other.

399 (Other Tangible Property)—Functionalize
on the ratio of Production, Transmission
and Distribution Gross Plant excluding
General Plant,

301-303 (Intangible Plant)—Functionalize on
the ratio of Production, Transmission and
Distribution Gross Plant excluding General
Plant.

114 (Acquisition Adjustment}—Labor Ratios,

105 (Plant Held for Future Use)—
Functionalize on the ratio of Production,
Transmission and Distribution Gross Plant
excluding General Plant.

120.2-120-4 less 120.5 (Nuclear Fuel)—
Functionalize to Production.

186 (Miscellaneous Debits}—Labor Ratios.

252 (Customer Advances)—Functionalize to
Distribution/Other.

253 (Other Deferred Credits}—Functionalize
to Distribution/Other.

255 (Accumulated Deferred Investment Tax
Credits)—Functionalize to Distribution/
Other.

257 (Unamortized Gain on Reacquired
Debt}—Functionalize on the ratio of
Production, Transmission and Distribution
Gross Plant excluding General Plant.

281-283 (Accumulated Deferred Income
Taxes)}—Functionalize to Distribution/
Other.

151-152 (Fuel Stock)—Functionalize to
Production.

153-157, 163 (Materials and Supplies)—
Functionalize on the ratio of Transmission
and Distribution Gross Plant including
General Plant.

106 [Completed Construction not
Classified)—Functionalize on the ratio of
Production, Transmission and Distribution
Gross Plant excluding General Plant.

124 (Other Investment}—Functionalize to
Distribution/Other.

184 (Clearing Accounts)—Labor Ratios.

Other Rate Base Accounts—Functionalize to
Distribution/Other.

2. Expense Accounts:

501-577 (Fuel, Purchased Power and Power
Production Expenses)—Functionalize to
Production.

560573 (Transmission Expenses)—
Functionalize to Transmission.

580598 (Distribution Expenses)—
Functionalize to Distribution/Other.

801-905 (Castomer Accounts Expenses)—
Functionalize to Distribution/Other.

907 (Customer Service Information Expenses-
Supervision)—Functionalize to
Distribution/Other.

908-910 (Other Customer Service Information
Expenses}—Functionalize to Distrilgution/
Other.

911-916 (Sales Expenses)—Functionalize to
Distribution/Other.

920 (Administrative & General Salaries)—
Labor Ratios.

921 (Office Supplies & Expenses}—Labor
Ratios.

922 (Administrative Expenses Transferred-
Cr.)—Labor Ratios.

923 (Outside Services Employed)—Labor
Ratios,

924 (Property Insurance)—Functionalize on
the ratio of Production, Transmission, and

«Distribution Gross Plant including General
Plant,

925 (Injuries & Damages)—Labor Ratios.

926 (Employee Pensions & Benefits}—Labor
Ratios.

927 (Franchise Requirements}—Functionalize
to Distribution/Other.

928 (Regulatory Comm. Fees & Expenses}—
Functionalize to Distribution/Other.

929 (Duplicate Charges-Cr.)—Labor Ratios.

930.1 (General Advertising}—Functionalize to
Distribution/Other,

930,2 (Miscellaneous General Expenses)— *
Functionalize to Distribution/Other.

931 (Rents)—Functionalize to Distribution/
Other.

A. Revenue Accounts:

447 (Sales For Resale)—Functionalize to
Production.

450-455 (Other Operating Revenues)—
Functionalize to Production.

456 (Wheeling Revenues)—Functionalize to
Transmission.

(C) The Following Accounts Shall be

Eunctionalized as Follows:

107, 120.1 (CWIP)—Functionalize to
Distribution/Other.
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108 (PIS Depreciation Reserve}—The same
functionalization used for accounts 310~
373, Plant in Service (PIS).

108 (General Plant Depreciation Reserve)—
Functionalize according to the General
Plant ratio.

111 (Accumulated Amortization)}—The same
functionalization used for accounts 301-
303, Intangible Plant.

256 (Deferred Gain from Disposition of Utility
Plant}—The same functicnalization used
for account 105, Electric Plant Held for
Future Use.

403-407 (PIS Depreciation Expense)—The
same functionalization used for accounts
310-373, Plant in Service.

408.1 (Other Taxes)—With the exception of
property taxes and lebor related taxes, all
taxes will be functionalized to
Distribution/Other. Property taxes will be
functionalized using the gross plant ratio
including general plant. Labor related taxes
will be functionalized using laboer ratios.

409.1, 410.1, 411.1, 411.4 (Income Taxes}—
Functionalize to Distribution/Other.

932 (Maintenance of General Plant}—
Functionalize according to the ratio
developed from the functionalized totals of
accounts 390, 391, 397 and 398,

411.8, 411.7 (Gain from Disposition of Utility
Plant}—The same functionalization used
for account 105, Plant Held for Future Use.

3031E

(Pacific Northwest Electric Power Planning

and Conservation Act, 16 U.S.C. 839-839h)

PART 389—[AMENDED]

§389.101 [Amended]

3. The Table of OMB Control Numbers
in § 388.101(b) is amended by inserting
“35.30" in numerical order in the section
column, and *19020096" in the
corresponding position in the OMB
Control Number Column.

(Paperwork Reduction Act (44 U.S.C. 3501-
3510))

{FR Doc. 84-26424 Filed 10-4-84; 8:45 am)

BILLING CODE 6717-01-M

DEPARTMENT OF JUSTICE
Drug Enforcement Administration

21 CFR Part 1308

Schedules of Controlied Substances;
Temporary Placement of
Bromazepam, Camazepam, Clebazam,
Clotiazepam, Cloxazolam,
Delorazepam, Estazolam, Ethyl
Loflazepate, Fludiazepam,
Flunitrazepam, Haloxazolam,
Ketazolam, Loprazolam,
Lormetazepam, Medazepam,
Nimetazepam, Nitrazepam,
Nordiazepam, Oxazolam, Pinazepam,
and Tetrazepam Into Schedule IV

AGENCY: Drug Enforcement
Adminisiration, Justice.

ACTION: Finale rule.

sumMmARY: This final rule is issued by
the Administrator of the Drug
Enforcement Administration to
temporarily place twenty-one (21)
benzodiazepine substances into
Schedule 1V of the Controlled
Substances Act (CSA) (21 U.S.A. 801 et
seq.). The 21 benzodiazepine substances
are bromazepam, camazepam,
clobazam, clotiazepam, cloxazolam,
delorazepam, estazolam, ethyl
loflazepate, fludiazepam, flunitrazepam,
haloxazolam, ketazolam, loprazolam,
lormetazepam, medazepam,
nimetazepam, nitrazepam, nordiazepam,
oxazolam, pinazepam, and tetrazepam.
This temporary scheduling action is
required in order for the United States to
discharge its obligations under the
Convention on Psychotropic Substances,
1971. The effects of this rule will be to
require that the manufacture,
distribution, dispensing, security,
registration, record keeping, reporting,
inventory, exportation and importation
of each of the 21 benzodiazepines are
subject to controls for Schedule IV
substances. The temporary scheduling
order for each substance shall remain in
effect until the process of permanent
scheduling, pursuant to sections 201 {a)
and (b) (21 U.S.C. 811 (a) and (b)) of the
CSA, is completed.

EFFECTIVE DATE: November 5, 1984.

FOR FURTHER INFORMATION CONTACT:
Howard McClain, Jr., Chief, Drug
Control Section, Drug Enforcement
Administration, Washington, DC 20537,
Telephone: (202) 633-1366.

SUPPLEMENTARY INFORMATION:
List of Subjects in 21 CFR Part 1308

Administrative practice and
procedure, Drug traffic control,
Narcotics, Prescription drugs.

By notice of March 29, 1984, the
Secretary-General of the United Nations
advised the Secretary of State of the
United States that the Commission on
Narcotic Drugs (CND) has decided that
the above 21 benzodiazepine substances
be added to Schedule IV of the
Convention on Psychotropic Substances,
1971.

In a letter dated May 1, 1984, the
Assistant Secretary for Health, on
behalf of the Secretary of the
Department of Health and Human'
Services (DHHS), advised the
Administrator of the Drug Enforcement
Administration that the 21
benzodiazepines be controlled in CSA
Schedule IV, using authority provided
by sections 201(d)(3)(B) and 201(d)(4)

(A) and (C) of the CSA. This allews for
the issuance of a temporary order
controlling a substance in Schedule IV
or V, depending upon whichever is most
appropriate to carry out the minimum
United States obligations, within the
time period required by paragraph 7 of
article 2 of the Convention, that is,
within 180 days after the date of the
CND communication. The findings
pursuant to sections 201 (a), (b) and
202(b) which concern an assessment of
the abuse potential for each of the 21
benzodiazepines are neither established
nor required for this temporary
scheduling order.

On Wednesday, August 1, 1984, a
notice was published in the Federal
Register (49 FR 30748-9) proposing to
temporarily place the 21
benzodiazepines into Schedule IV of the
CSA. By this action, the United States
would be in compliance with the drug
control treaty, the Convention on
Psychotropic Substances, 1971. All
interested persons were given until
August 31, 1984 to submit any comments
or objections regarding the proposal. No
comments or objections were received
in response to the proposal nor were
there any requests for a hearing.

Therefore, under the authority vested
in the Attorney General by section
201(d)(4) (A) and (C) of the CSA (21
U.8.C. 811(d)(4) (A) and{C)) and
delegated to the Administrator of the
Drug Enforcement Administration by
regulations of the Department of Justice
(28 CFR Part 0.100), the Administrator
hereby orders that paragraph (c) of
§ 1308.14 be amended by revising the list
of controlled substances to read as
follows:

§ 1308.14 Schedule IV.

(c) .- x ox
(1) Alprazolam 2882
(2) Barbital 2145
(3) Bromazepam 2748
(4) Camazepam 2749
(5] Chloral betaine 2460
(6) Chloral hydrate 2465
(7) Chlordiazepoxide 2744
(8) Clobazam 2751
(9) Clonazepam. = 2737
(10) Clorazepate 2768
(11) Clotiazepam 2752
(12) Cloxazolam 2753
(13} Delorazepam 2754
(14) Diazepam 2765
(15) Estazolam 2756
(16) Ethchlorvynol 2540
(17) Ethinamate 2545
(18) Ethyl loflazepate. 2758
(19) Fludia'lnpam 2759
(20) Flunitrazepam 2763
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(21) Flurazepam ciiise s it 2767  since none have attained accepted DEPARTMENT OF THE INTERIOR
(22) Halazepam 2762 medical use in treatment status in the

{23} HAIOXBZOIAIMNG 1 etroriofintintloserercimatsits » 2721 United States, as would be indicated by — Bureau of Indian Affairs

(24) Ketazolam e approval of a new drug application by

}52} tzs;x;ia: .............................................. Egg the Foods and Drug Administration. 25 CFR Part 244

Ay = 7. Importation and Exportations. All

[27) LOTMEetaZepam.....c.ueiseesscsrsassrsssasnsrsssasss 2774 P D 5 Wind River Reservation Game Code

(28) Mebutamate......
(29) Medazepam...

(30) Meprobamate . 2820
(31) Methohexital o 2264
(32) Methylphenobarbital

(mephobarbital)....ccuiiniiini 2250
(33) Nimetazepam o

{34 NItrazZepam,,..onsuenresscemmansmiaers

(35) Nordiazepam.
(36) Oxazepam.........
(37) Oxazolam

(38) Paraldehyde.........ovcoienminnecsiionimiinins 2585
(39) Petrichloral 7 2591
(40) Phenobarbital.......ccciniiimiin 2285
(41) Pinazepam...... v 2883
(42) Prazepam 2764
(43) Temazepam 2925
(44) Tetrazepam ... 2886
LAY by T T O A e o e 2887
Effective Dates for applicable
regulations:

All regulations applicable to each of
the 21 benzodiazepines as temporarily
controlled substances in Schedule IV of
the CSA are effective on November 5,
1984, except as otherwise provided
below:

1. Registration, Any person who
manufactures, distributes, imports or
exports any of the 21 benzodiazepines
or who engages in research or.conducts
instructional activities, must apply for
registration by November 5, 1984, to
conduct such activities in accordance
with Parts 1301 and 1311 of Title 21 of
the Code of Federal Regulations.

2. Securily. Each of the 21
benzodiazepines must be manufactured,
distributed and stored in accordance
with §§ 1301,71-1301.76 of Title 21 of the
Code of Federal Regulations.

3. Labeling and Packaging. All labels
and labeling for commercial containers
of each of the 21 benzodiazepines must
comply with the requirements of
§§ 1302.03-1302.05 and 1302.08 of Title
21 of the Code of Federal Regulations by
February 4, 1985.

4. Inventory. Every registrant required
to keep records who possesses any
quantity of any of the 21
benzodiazepines must take inventories
pursuant to §§ 1304.11-1304.19 of Title
21 of the Code of Federal Regulations, of
all stocks of these substances on hand.

5. Records and Reports. All
registrants required to keep records and
submit reports pursuant to Part 1304 of
Title 21 of the Code of Federal
Regulations shall do so regarding each
of the 21 benzodiazepines.

6. Prescriptions. None of the 21
benzodiazepines can be prescribed

importation and exportation of each of
the 21 benzodiazepines shall be in
compliance with Part 1312 of Title 21 of
the Code of Federal Regulations.

8. Criminal Liability. The
Administrator, Drug Enforcement
Administration, hereby orders that any
activity with respect to each of the 21
benzodiazepines not authorized by, orin
violation of, the Controlled Substances
Act or the Controlled Substances Import
and Export Act, conducted after
(November 5, 1984) shall be unlawful,
except that any person who is not now
registered to handles each
benzodiazepine but who is entitled to
registration under such Acts may
continue to conduct normal business or
professional practice with any of the 21
benzodiazepines between the date on
which this rule is published and the date
which the person obtains or is denied
registration provided that the
application for such registration is

* submitted on or before November 5,
1984.

Pursuant to 5 U.S.C. 605(b), the
Administrator certifies that the
placement of the 21 benzodiazepines
into Schedule IV of the CSA will have
no impact upon small businesses or
other entities whose interests must be
considered under the Regulatory
Flexibility Act (Pub. L. 96-354). This
action involves the initial control of
substances with no legitimate medical
use in the United States and must be
carried out in order to fulfill United
States international treaty obligations,
in any event,

In accordance with the provisions of
21 U.S.C. 811(d), this scheduling action is
a formal rulemaking that is required by
United States obligations under
international convention, that is, the
Convention on Psychotropic Substances,
1971, Such formal proceedings are
conducted pursuant to the provisions of
5 U.S.C. 556 and 557, and as such, have
been exempted from the consultation
requirements of Executive Order 12991
(46 FR 13193).

Dated: October 1, 1984.

Francis M. Mullen, Jr.,
Administrator, Drug Enforcement
Administration.

1FR Doc. 84-26360 Filed 10-4-84; 8:45 am|
BILLING CODE 4410-09-M

September 24, 1984.
AGENCY: Bureau of Indian Affairs,
Interior.

ACTION: Interim rule and request for
comments.

SUMMARY: The Bureau of Indian Affairs
is publishing an interim rule for a new
program which will establish a
controlled wildlife hunting program on
the Wind River Reservation in order to
conserve, protect and increase the
existing wildlife in the reservation area.
Studies conducted on the Wind River
Reservation indicate that certain species
of wildlife are in danger of being hunted
to the point where normal propagation
and recovery will not ocour unless a
Game Code is implemented. Immediate
implementation of a Came Code will
provide conservation efforts to assure
future wildlife habitation on the
reservation. =

DATES: This interim rule will become
effective October 5, 1984. Comments
must be received no later than
November 5, 1984.

ADDRESSES: Send written comments to
Sidney L. Mills, Director, Office of Trust
Responsibilities, Code 200, Bureau of
Indian Affairs, Department of the
Interior, 1951 Constitution Avenue, NW.,
Washington, D.C. 20245,

FOR FURTHER INFORMATION CONTACT:
Gary Rankel, Fish and Widlife
Resqurces Specialist, Office of Trust
Responsibilities, Bureau of Indian
Affairs, telephone number (202) 343~
4004.

SUPPLEMENTARY INFORMATION: This
interim rule is published in exercise of
authority delegated by the Secretary of
the Interior to the Assistant Secretary—
Indian Affairs by 209 DM 8. The
objective of this rule is to establish a
CGame Code on the Wind River
Reservation which will conserve, protect
and eventually increase the wildlife on
the Reservation.,

The Wind River Reservation
encompasses 1,886,556 acres in Fremont
and Hot Springs counties in Wyoming.
The Reservation was orginally granted
to the Shoshone Tribe by the Fort
Bridger Treaty of 1863. In 1878, the
Arapahoe Tribe was temporarily placed
on the Reservation. The temporary
status gradually became permanent and
the Reservation is now shared by both

. tribes, see Shoshone Tribe v. United
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States, 289 U.S. 476 (1937). The hostility
which existed between the two tribes in
early times has diminished but they
continue to govern themselves
separately, Each tribe has its own tribal
council, and there is a joint business
council of members from each tribe to
conduct the business for the Reservation
as a whole.

The topography of the Wind River
Reservation varies from 4,200 feet at
Boysen Reservoir to over 13,000 feet in
the Wind River Mountains in the
western part of the Reservation. The
diversity of the topography provides
excellent habitat for waterfow! and big
and small game animals.

The fact that each tribe has it own
council and governs itself separately has
contributed to the necessity of this
Game Code. In 1980, the Shoshone Tribe
approved a Game Code for the
Reservation, but the Arapahoe Tribe did
not approve on the basis that the Code
was too restrictive. In 1983, there was an
extensive kill of big game animals on the
Reservation. Again, the Arapahoe Tribe
refused to accept a Game Code for the
Reservation. In view of the requests by
the Shoshone Tribe and studies
conducted by the U.S. Fish and Wildlife
Service, Lander, Wyoming, the Bureau
of Indian Affairs has determined that a
Came Code is needed on the Wind River
Reservation. The U.S. Fish and Wildlife
Service studies indicate that, unless a
Game Code is adopted on the Wind
River Reservation, wildlife could be
reduced to a point where normal
propagation and recovery will not occur,

This interim rule is intended for use
only until it can be replaced with
permanent regulations made with proper
notice and public procedures. Comments
are, therefore, invited on the interim rule
for a period of 30 days after their
publication. Upon consideration of the
comments, permanent regulations will
be developed and promulgated.

In order to permit hunting during the
upcoming autumn hunting season for
1984, these regulations are issued on an
emergency basis and may be subject to
modification by the Wind River Agency
Superintendent. Modifications will be
advertised through local newspapers,
postings on bulletin boards located at
the Wind River Reservation Agency
Headquarters, Post Office and tribal
headquarters, and through other routine
communications procedures. Therefore,
the Department of the Interior has
determined that good cause exists to
make these regulations effective
immediately under the exception
provided for in 5 U.S.C. 553(d)(3).

The Department finds that there is an
immediate need to protect reservation
wildlife resources. The hunting season

on the Reservation has already begun,
and the studies conducted by the U.S.
Fish and Wildlife Service indicated that
in the absence of a Game Code wildlife
could be reduced to a point where
normal propagation and recovery will
not occur. The Department thus finds
that notice and comment procedures
prior to making the rule effective are
impracticable, unnecessary, and
contrary to the public interest under 5
U.S.C. 553(b)(B).

The Department of the Interior has
determined that this document is not a
major rule under Executive Order 12291.
Because the program will be confined to
a localized area (Wind River
Reservation Area) the economic effects
will be relatively insignificant and
essentially no detectable economic
fluctuation will occur either on or
outside the reservation. Over time,
discernable economic gain imposed
through licensing will be directed into
wildlife management and research by
existing employees. Conversely, a shott-
term economic loss may be manifested
only through a reduction in
supplemental food availability on a
case-by-case basis. Consequently, the
potential for significant economic
impact is diminished to the point of
being undetectable.

The Department of the Interior
certifies that this document'will not
have a significant economic effect on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The interim rule will
affect only a small percentage of the
total United States population:
approximately 5,505 enrolled members
of the Wind River Reservation. The
interim rule will not have any effect on
other United States based enterprises
because the rule only provides the
regulations for the hunting program on
the Wind River Reservation, and there
are no competing products or services
involved.

‘The information collection
requirements contained in § 244.17 have
been approved by the Office of
Management and Budget as required by
44 U.S.C. 3504(h) et seq., and have been
assigned approval number 1076-0085.

The primary author of this document
is Dave Pennington, Billings Area Office,
Bureau of Indian Affairs, Billings,
Montana, telephone number (408) 657~
6325.

Because of the need to promulgate
these regulations on an emergency basis
if the wildlife resources of the Wind
River Reservation are to be protected,
there has been insufficient time to
prepare an environmental impact
statement or assessment. An
environmental impact statement or

assessment, as appropriate, will be
prepared before these regulations are
made permanent (i.e., after the notice
and comment period).

List of Subjects in 25 CFR Part 244

Indian-lands, Wildlife-animals, and
Hunting.

Subchapter ] of Title 25 of the Code of
Federal Regulations is amended by
adding a new Part 244 to read as
follows:

PART 244—WIND RIVER
RESERVATION GAME CODE

Purpose and information collection.

Definitions.

Administration and supervision.

Closed areas, pre-Sundance season,
and predatory and small game season.

244.5 Waterfowl hunting.

244.6 Endangered species,

244.7 Protected species of birds and
mammals.

2448 Trapping regulations.

244.9 Authorized enforcement officers.

24410 Violations of game code.

24411 Hunting by non-members prohibited.

24412 Firearms restrictions.

24413 Prohibited hunting procedures.

24414 Hunters required to wear colored
clothing.

24415 Hunting hours,

24416 Age restrictions.

24417 Permit requirements, costs and
procedures,

24418 Civil penalties.

244.19 Tagging procedure for harvested big
game and some furbearing animals.

244.20 Restrictions on motor vehicle use,
posting of notices and exceptions.

244.21 Interference with persons engaged in
authorized activities,

244.22 False personation.

244.23 Expenditures of funds, source and
functions.

244.24 Taking birds.

244.25 Other prohibited activities.

Authority: 43 U.S.C. 1457; 25 U.S.C. 2, 9;
Reorganization Plan No. 3 of 1950 (84 Star.
1262); 18 U.S.C, 1185; Lacey Act Amendments
of November 16, 1981, 16 U.S.C. 3372; Treaty
of Fort Bridger, July 3, 1868 (15 Stat, 673); 5
U.S.C. 301.

§ 244.1 Purpose and information
coliection.

(a) The purpose of these regulations is
to ensure proper wildlife management
and protection on the Wind River Indian
Reservation while concurrently
providing the opportunity for tribal
members to utilize the wildlife
resources. This Game Code will remain
in full force and effect until such time
that it is replaced by a Code jointly
adopted by the Shoshone and Arapahoe
Tribes.

(b) The information collection
requirements contained in § 244.17 have
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been approved by the Office of
Management and Budget under 44 U.S.C.
3504(h) and assigned clearance number
1076-0085. This information will be
collected to support the Wind River
Agency Superintendent in managing and
regulating the harvest of wildlife on the
Reservation, The information will be
used to identify eligible participants in
the hunting program. Response is
mandatory for exercise of hunting
privileges.

§ 244.2 Definitions.

As used in this part:

"Aircraft” means any flying machine
whether fixed-wing or helicopter.

“Antlered Deer'' means any antlered
mule deer, or whitetail deer. including
deer with spikes.

“Any Elk" means an elk of any age
and of either sex.

*Area Director” means the Director of
the Billings Area Office of the Bureau of
Indian Affairs.

“Authorized Officer" means any law
enforcement officer of the Department of
the Interior, and any other person
authorized by this Part to enforce these
regulations,

"Bag Limit" means the maximum limit,
in number amount, of a particular
species of wildlife, which may lawfully
be taken by one person in one day.

"Big Game" means any one of the
following species of animals: elk, mule
deer, whitetail deer, bighorn sheep,
moose, antelope, black and grizzly bear,
and mountain lion.

“Buck: Antelope” means a male
antelope with horns longer than his ear.

“Bureau" means Bureau of Indian
Affairs (BIA).

“Carcass" means the dead body of an
animal or parts thereof.

“Closed Season" means the time
during which wildlife may not be
lawfully taken.

"Cross-Country Vehicles" means
those vehicles designed or used to travel
on the snow or across the terrain,
including, but not limited to, snow cats,
snowmobiles, all-terrain vehicles, four-
wheel drive vehicles and dirt bikes.

“Drift Fence" means the main North to
South barbed wire fence constructed by
the Civilian Conservation Corps (CCC)
in 1936 to control livestock movement on
the Wind River Reservation.

"Falconry” means the taking of
wildlife with birds of prey.

“Fur-Bearing Animals"” means
muskrats, racoons, marten, mink,
beaver, badger and weasel.

“Harass" means to chase, shoot at, or,
in any other manner, intentionally
disturb wildlife,

“Hunting" means to take any bird or
animal by any means.

“License" means a written document
granting authority to engage in specific
activities covered in this Code.

“Member" means any enrolled
member of the Shoshone or Arapahoe
Indian Tribes. ,

“Nongame Animals” means all wild
animals except big game, small game,
fur-bearing animals, predatory animals,
and aquatic wildlife.

“Nongame Birds" means all birds
except upland game birds and migratory
game birds.

"Non-Member" means any individual
who is not enrolled in either the
Shoshone or Arapahoe Tribes.

“Pollution of Water" means the
discharge or dumping into any stream or
body of water, or depositing within such
distance that it may be carried into such
water, any poisonous, deleterious, or
polluting substance or waste that is or
may be injurious to aguatic or non-
aquatic wildlife, domestic animals or
human beings.

“‘Predatory Animals" means foxes,
skunks, and coyotes.

“Pre-Sundance” means the designated
period of time before the Sundance
ceremony.

“Reservation” means the Wind River
Indian Reservation.

“Road" means any maintained road
that has been used by the public.

“Scientific Collection Permit" means a
special permit issued for the taking of
wildlife specimens for scientific
purposes,

“Small Game" means any of the
following spkcies of mammals: cottontail
rabbit, jack rabbit, snowshoe hare,
marmot {rock chuck) and prairie dog.

“Snowmobile” means any motorized
vehicle designed for travel on snow
and/or ice and steered and supported in
whole or in part by skis, belts, cleats,
runners, or low pressure tires.

“Sundance" means the annual
religious ceremony approved by the
Arapahoe and Shoshone Tribal
Councils.

“Superintendent” means the
Superintendent of the Wind River
Agency, Bureau of Indian Affairs.

“Tag" or “Big Game Tag" means an
identification device issued for
attachment to the carcass of big game
animals.

"Take" or "Taking" means pursuing,
shooting, shooting at, hunting, netting
(including placing or setting any net or
other capturing device), killing,
capturing, snaring, or trapping wildlife,
or attempting any of the foregoing.

“Trapping” means the taking o!
wildlife in any manner except with gun
or implement in hand.

“Upland Game Bird"” means any of the
following species of birds: sage grouse,

blue grouse, ruffed grouse, hungarian
(gray) partridge, chukar, pheasant,
mourning dove and rock dove,

“Waterfowl” means all species of
ducks and geese [not including swans)
of the Order Anseriformes.

"Wildlife" means any wild forms of
birds and mammals including their nests
and eggs.

“Wildlife Area"” means an area
established by the Department of the
Interlor—BIA for special wildlife
protection, research, or management
practices.

§244.3 Administration and supervision.

(a) The Billings Area Office Director is
authorized by the Assistant Secretary
for Indian Affairs to be the official in
charge of the Game Code. Local
administration of the program will be
the responsibility of the Wind River
Agency Superintendent.

{b) When Part 244 is published in the
Federal Register, the Wind River
Agency Superintendent shall establish
the hunting season, define the hunting
areas, set the permit fees and establish
season limits for.all wildlife hunting for
the 1984 season. The Superintendent
shall after censultation with the Tribes,
establish the hunting season, define the
hunting areas, set the permit fees and
establish season limits for all wildlife
hunting on or before June 1 of each year
thereafter. Also, on or before June 1, the
Area Director shall notify the Tribal
Councils, in writing, and publish in the
Riverton Ranger newspaper, the explicit
hunting program for that year, and the
Superintendent shall post such hunting
program on bulletin boards located at
the Reservation Agency headquarters,
Post Office and tribal headquarters.

(c) The Area Director is authorized to
make in-season and emergency changes
when necessary to ensure proper
implementation of the Game Code. The
Superintendent is responsible for having
each emergency or in-season adjustment
published in the local newspaper as a
legal notice, and post each such
adjustment on bulletin boards located at
the Reservation Agency headquarters,
Post Office and tribal headquarters, at
least twenty-four hours before it
becomes effective.

§ 244.4 Closed areas, pre-Sundance
season, and predatory and small game
season.

(a) Closed areas. The following areas
are closed to all big game hunting:

(1) The Wind and Big Wind Rivers,
Little Wind River, South and North
Forks of the Little Wind River below the
“Drift Fence", and the Popo Agie River;

(2) Land below the “Drift Fence"'; and
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(3) The Wind River Canyon proper.

(b) Pre-Sundance deer and elk season.
The Superintendent shall establish an
open season for male deer and male elk
before the Sundance ceremony. Hunting
of does, fawns, cows or calves shall be
prohibited. Sundance participants
(hunting) must be verified by an elder of
the Sundance prior to obtaining a permit
from the Superintendent. Permittees
must report harvest information to the
Superintendent. (See Section 244.17(e)(6)
for reporting requirements.)

(c) Predatory and small game season
and bag limit{s). Hunting shall be open
all yedr for predatory and small game
animals. There is no bag limit for
predatory and small game animals.

§244.5 Waterfowl hunting.

Hunting of waterfow! on the
Reservation must comply with the rules
and regulations promulgated under the
Federal Migratory Bird Treaty Act.

§244.6 Endangered species.

The following list of species are
Federally classified as endangered or
threatened with extinction and are
protected from all hunting, taking or
harassment on the Reservation:

(a) Bald Eagle,

(b) Black-Footed Ferret,

(c) Gray Wolf,

(d) Grizzly Bear, and

(e) Whooping Crane.

§244.7 Protected species of birds and
mammais.

The following species of birds and
mammals are completely protected from
any hunting, trapping, shooting or taking
on the Reservation:

(a) Golden Eagle;

(b) All species of hawks and falcons
(Order Falconiformes);

(c) All species of owls (Order
Strigiformes);

(d) Whistling and trumpeter swans
(Order Anseriformes—Sub-family
Cygninae); \

(e) All species of migratory
shorebirds, wading birds, and seabirds
including loons, grebes, cormorants,
herons, egrets, pelicans, cranes, curlews,
plovers, avocets, phalaropes,
sandpipers, gulls, and terns (orders
Gaviiformes, Podicipediformes,
Pelicaniformes, Ciconiiformes,
Cruiformes [Family Gruidae), and
Charadriiformes);

(f) All species of songbirds including
woodpeckers, swallows, swifts,
hummingbirds, nighthawks, kingfishers,
jays, ravens, wrens, thrushes,
chickadees, bluebirds, vireos, warblers,
blackbirds and sparrows (orders
Caprimulgiformes, Apodiformes,
Piciformes, and Passeriformes); and

(8) Lynx, river otter, wolverine, fisher,
marten, and bobcat,

§ 2448 Trapping regulations.

Trapping will be allowed only in
areas designated by the Wind River
Agency Superintendent. The
Superintendent will establish the
trapping season each year and list the
animals that can be trapped. Each
trapper must obtain a trapping permit
from the Superintendent. Also, each
trapper must identify individual traps
with a metal tag bearing his name. The
Superintendent shall designate which
trapped animal needs a pelt tag and the
Superintendent shall set the cost of the
pelt tag.

§ 2449 Authorized enforcement officers.

Department of the Interior peace
officers and other officers designated by
the Bureau shall have the authority and
the duty to enforce the provisions of the
Game Code, and shall be referred to in
this Code as "Authorized Officers.”

§ 244,10 Violations of game code.

(a) Any person who violates any ,
provision of this Game Code shall be
subject to prosecution in federal court
under applicable laws, e.g., 18 U.S.C.
1165 and the Lacey Act Amendments of
November 186, 1981, 16 U.S.C. 3371. Any
member who has committed a violation
of this Code shall be subject to a fine of
not more than $10,000, or to
imprisonment of not more than one year,
or to a combination of both fine and
imprisonment per offense.

(b) Any wildlife taken, or firearms,
vehicles, or other equipment used in
violation of this Code may be
confiscated as provided for under 16
U.S.C. 3374.

§ 24411 Hunting by non-members
prohibited.

There shall be no hunting by persons
other than enrolled members of the
Shoreshone and Arapahoe Tribes on
any Indian land of the Reservation. Non-
enrolled spouses of tribal members are
not allowed to hunt.

§ 244.12 Firearms restrictions.

For hunting big game, the use of
firearms with a barrel bore diameter of
less than .23 (23/100) of an inch, or
chambered to fire a cartridge less than
two inches in overall length, will not be
allowed. Firearms for hunting upland
game birds (excluding blue and ruffed
grouse) and waterfowl are restricted to
shotguns of twelve (12) gauge or smaller.
Ten (10) gauge shotguns are allowed
only for goose hunting. The use of fully
automatic weapons or devices designed
to silence or muffle the sound of any

firearm for hunting any wildlife.is
prohibited.

§ 244.13 Prohibited hunting procedures.

The following hunting procedures are
illegal and prohibited on the
Reservation.

(a) Hunting with aircraft or motor
vehicle. No person shall pursue, harass,
hunt, shoot, or kill any wildlife with,
from, or by use of aircraft or motorized
vehicle (truck, automobile, motorcycle,
all terrain vehicle or vehicle designed
for travel over snow).

(b) Use of artificial light. No person
shall hunt, pursue or kill any game
animal or game bird, through the use of
any artificial light or lighting device
(including spotlights, and automobile,
snowmobile, all terrain vehicle and
motorcycle headlights).

(c) Sale of game and blood antlers. No
person shall sell, offer for sale, or barter,
or have in possession with intent to sell,
any wildlife, blood antlers or any edible
portion of any game animal or bird. No
person shall obtain by sale or barter,
any wildlife, blood antlers or any edible
portion of any game animal or bird.

(d) Wanton waste of game. (1) No
person who takes any upland game bird,
waterfowl, or big game animal, shall
abandon or intentionally or needlessly
allow to go to waste, any portion
thereof. The failure of any person to
properly dress and care for any big
game animal killed by that person, and,
if the carcass is reasonably accessible,
the failure to take or transport the
carcass to the camp of that person, and
there properly care for the carcass
within 48 hours after killing, is prima
facie evidence of a violation (see
§ 244.10).

(2) No person shall abandon edible
portions of a big game animal or game
bird at a meat processing plant. The
leaving of edible portions of a big game
animal at a processing plant for more
than 90 days shall be considered prima
facie evidence of a violation, The
owners or operator in charge of any
meat processing plant shall immediately
report the violation to the
Superintendent. Notwithstanding any
other provision of this Code, the owner
of the plant is entitled to all or a portion
of the abandoned meat, or to the
proceeds of sale by ruling of Federal
Court of any meat abandoned, up to the
amount of reasonable processing and
storage charges, following a conviction
or within a reasonable time after the
violation is reported.

(e) Shooting from or across roads. No
person shall fire any firearm from, upon,
along or across any public road or
highway.
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(f) Hunting big game with dogs. No
person shall use dogs to track, chase,
kill, or in any other way hunt big game
animals. Dogs so used or observed
harassing big game animals may be shot
by enforcement officers to protect big
game animals.

(g) Use of poisons. The use of any
poisons to take any wildlife is
prohibited.

(h) Unlawful possession of wildlife. Tt
shall be unlawful to possess any wildlife
or parts thereof unless it can be shown
by the possessor that he or she has the
requisite license and/or tags or other
express written authorization by the BIA
to hunt or take such animal, or that the
animal was given to the possessor by a
licensed hunter or trapper.

(i) Hunting with the firearm while
intoxicated or under influence of a
controlled substance. (1) It shall be
unlawful for any person intoxicated or
under the influence of a controlled
substance to carry a firearm (loaded), or
to take any wildlife.

(2) It shall be unlawful for any person
to handle or discharge a firearm in a
careless or reckless manner, or with
wanton disregard for the safety of
human life and property.

(j) Aiding in concealment of wildlife
unlawfully taken or possessed. No
person shall knowingly aid or assist in
the concealment of any wildlife that has
been unlawfully taken or is unlawfully
possessed.

(k) Hunting on private property or
near buildings without permission. (1)
No person shall hunt, trap or discharge
firearms upon the private property of
another without knowledge and consent
of the property owner.

(2) No person shall hunt or discharge
firearms within 200 yards of an occupied
building, whether on privately-owned or
Tribal land, without the consent of the
person(s) occupying such building.

(1) Destruction o_f8 private or public
property. No person shall deface, shoot
at, or destroy public or private property,
including signs, fences, livestock or
improvements.

(m) Hiring another to hunt or hunting
for remuneration. No person shall hire
another person te hunt game for him or
her, nor shall any person hunt game
animals for another in return for
payment of goods, services, or money.

§ 244.14 Hunters required to wear colored
clothing.

No person shall hunt any big game
animal without wearing, in a visible
manner, exterior garments of a
fluorescent orange color, which shall
include a hat, and either a shirt, vest,
jacket, coat, sweater or other upper
body garment.

§244.15 Hunting hours.

No person shall pursue, shoot, kill or
attempt to take any wildlife between %
hour after sunset of one day and % hour
before sunrise of the next day.

§244.16 Age restrictions.

The following age restrictions shall
apply for hunting on Indian lands on the
Reservation.

(a) The minimum age to take any big
game animal is 14 years.

(b) No person under 12 years of age
may take any game bird, small game,
waterfowl or predator unless
accompanied by an adult.

(¢) Non-enrolled children of enrolled
members may take wildlife, but, at age
18, non-enrolled children lose all tribal
hunting and trapping rights.

§ 244.17 Permit requirements, costs and
procedures. ;

The following permit program will be
implemented for qualified persons to
hunt on Indian lands on the Reservation.

(a) Requirements. (1) No person shall
be allowed to take or attempt to take
any wildlife without a proper permit and
tags (see § 224.18) in their possession.
Also, no person taking or attempting to
take wildlife on the Reservation shall
fail or refuse to exhibit their permit{s) to
an authorized officer upon request.

(2) State of Wyoming hunting licenses
shall not be required for enrolled tribal
members hunting on Indian lands of the
Reservation.

(b) Permit costs. Permit fees for
hunting on Indian lands on the
Reservation will be established annually
and published by the Superintendent
and will be used for the purposes of
administering this game code.

(c) Procedures. (1) Permits (licenses)
shall be issued in the name of the
Department of the Interior—BIA. Each
permit shall be signed by the permittee
in ink on the face thereof. Any permit -
not signed is invalid. With each permit
authorizing the taking of wildlife, the
Bureau shall provide such tags as
required. Tags shall be attached in a
manner prescribed by the
Superintendent.

(2) It shall be unlawful for any person
to obtain and sign, as a permittee in any
one permit year, more than one tag for
the taking of each authorized big game
species.

(3) The Bureau may issue a duplicate
permit, provided that the person
requesting such duplicate permit
furnishes the information deemed
necessary. A fee of $2.00 shall be
collected for each duplicate permit
issued.

(d) Permit conditions required. All
persons to whom permits are issued by

the Bureau shall be required to sign
permit conditions before any such
permit shall be valid. The permit
conditions shall be in the form provided
by § 244.17(e). The permit conditions
shall be signed by the applicant in the
presence of the person issuing the
permit. -

(e) Permit conditions. Permit
conditions shall be printed on the back
of all permits and shall take the
following form:

(1) I hereby agree as consideration for
the granting of this permit, that the
following terms and conditions govern
my use of the permit.

(2) I agree to obey all Federal laws
and regulations.

(3) I consent to the absolute and
exclusive jurisdiction of Federal Court
for any disputes arising from my use of
resources administered by the Federal
Government.

(4) I understand that taking of wildlife
on the Wind River Reservation is
conditioned on my obedience of Federal
laws and regulations and that violation
of such laws and regulations makes me
subject to arrest, Federal court action,
loss of present and future permits and
seizure of property as security for
payment of potential financial
obligations to the Department of the
Interior.

(5) I understand that willfully using
wildlife resources contrary to the terms
of Federal law or regulation, constitutes
theft of Federal assets and is a violation
of Federal law.

(6) 1 agree to return all unused tags
within 20 days after close of the season.
For each tag used to taga harvested
animal, the following information must
be provided to the Superintendent no
later than 20 days after the close of the
big game season:

(i) Species of animal killed.

(ii) Sex of animal killed.

(iii) If a deer or elk, list number of
points, or‘if a spike.

(iv) Date animal was killed.

(v) Approximate location of kill.

(7) For each tag a hunter does not
return or for which the above harvest
information is not provided, either in
person or by mail, to the Superintendent
within the allotted time frame, loss of
hunting privileges for one or more big
game seasons, will result. This
information is needed to obtain a profile
of the big game harvest to aid in setting
future seasons and properly manage big
game on the Reservation.

(8) The frent of the permit form shall
contain the following words, "I have
read and hereby agree to abide by the
Wind River Reservation Game Code and
Permit conditions as stated on the
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reverse. This permit is not valid unless
signed in ink in the presence of
designated official.”

{f) Revocation and denial of right to
obtain permit: Notice. In addition to or
as an alternative to pursuing the other
remedies provided by this Code, the
Superintendent, after notice, may
suspend or revoke, for a period not to
exceed five years, the permit and
privilege to take wildlife of any person
who:

(1) Unlawfully takes or possesses
wildlife.

(2) Carelessly uses a firearm or other
weapon.

(3) Destroys, injures, or molests
livestock, or damages or destroys crops.,
personal property, notices, signboards,
or other improvements while taking
wildlife.

{4) Before any such suspension or
revocation, the Superintendent shall
notify the person whose privileges may
be suspended to appear and show cause
why they should not be suspended.

{5) The Superintendent shall maintain
the names and addresses of persons
whose permits have been revoked or
suspended, and the periods for which
they have been denied the right to
secure permits.

(g) Obtaining a permit by fraud or
misrepresentation. (1) No person shall,
by fraud or misrepresentation, obtain a
permit to take wildlife, and any permit
thus obtained is null and void from the
date of issuance thereof.

(2) It shall be unlawful for any person
to issue a permit of any kind to a person
whose privileges to obtain that permit
has been suspended or revoked. Any
permit issued to a person whose
privilege to have that permit has been
revoked or suspended, shall be void.

(h) Transpertation permits. A person
may transport big game legally taken by
another person provided that the big
game has attached to it a permit for the
taking of that game endorsed by the
person who took it. Wildlife shall be
transported in such a manner that it may
be inspected by authorized persons
upon demand until the wildlife is
processed. No person shall possess more
than one bag or possession limit of any
species of wildlife, except for the
purpose of transportation. The
Superintendent can be contacted for
information on transporting game off of
the Reservation.

§244.18 Civil penalties.

In addition to or as an alternative to
pursuing the other remedies provided by
this Code, violators shall be subject to
the Civil Penalty provisions of 16 U.S.C.
3142(g). The rules and procedures for the
assessment of civil penalties and

forfeitures included in 50 CFR Parts 11
and 12 shall be followed by the
Superintendent in referring cases to the
Office of the Solicitor, Department of the
Interior.

§ 244,19 Tagging procedure for harvested
big game and some fur-bearing animals.

(a) Tags are required for hunting big
game and some fur-bearing animals on
the Reservation. The Superintendent
shall publish a list on or before June 1 of
the animals that can be hunted with
required tags.

(b) Upon application for a big game
permit, tags will be issued for each
species for which a permit is issued.
Each tag shall bear the permittee’s big.
game permit number and name of the
species for.which it is issued. Tags are
not transferable. Evidence of sex must
remain attached to the carcass in the
field and during transportation. Big
game tags shall be carried by the
permittee at all times while hunting. No
big game animal shall be transported,
stored, or possessed unless the tag has
been securely attached.

§ 244.20 Restrictions on motor vehicle
use, posting of notices and exceptions.

(a) Motor vehicle use. When the
Superintendent determines that the
operation of motor vehicles within a
certain area is or may be damaging to
wildlife reproduction, wildlife
management, wildlife habitat, or special
studies, the Superintendent may post
notices closing the area(s) to motor
vehicles for a designated period of time,
Provided That: All roads in the area
shall remain open unless specifically
closed.

(b) Notices of restrictions, posting and
publication. For all areas specified
pursuant to § 244.(20a), the
Superintendent shall cause notice of the
restrictions, prohibitions or permitted
uses of such area to be posted, prior to
the effective date of such changes in
use, the main roads and highways
entering such area and at such locations
as the Area Director deems appropriate.
In addition to the posted notices
required by § 244.20(a), the
Superintendent shall cause a notice of
such restrictions, prohibitions, or
permitted uses, together with a
description of the area, to be published
in the local newspaper prior to the
effective date of such changes in use.

(c) Roadless area. In compliance with
25 CFR Part 263, no person shall drive
any motor-operated vehicle in the
designated Wind River Roadless Area.
Also, it is illegal to operate any motor-
operated vehicle cross-country on
Federal lands where cross-country
driving is prohikited.

(d) Exceptions. The restrictions,
prchibitions or permitted uses
established in § 244.19(a) shall not apply
to:

(1) Public employees acting within the
scope of their employment.

(2) Holders of valid licenses or
permits. Holders of such licenses and
permits shall be limited to the specified
purposes and area of travel for which
such licenses or permits were issued or
granted,

(3) A licensed hunter who enters an
area solely to pick up a big game animal
which he};he has legally killed.

(4) Emergency situations, such as fire
or other disasters, or when otherwise
necessary to protect life or property.

§ 244.21 interference with persons
engaged in authorized activities.

Disturbing, molesting or interfering
with any employee of the United States
or of any local or state government
employee engaged in official business,
or with any private person engaged in
the pursuit of an authorized activity on
the Reservation is prohibited.

§ 244.22 False personation.

(a) Whoever falsely assumes or
pretends to be an officer or employee
acting under the authority of the United
States or any department, agency or
office thereof, and acts as such, orin
such pretended character demands or
obtains any money, paper, document or
thing of value, shall be fined not more
than $1,000 or imprisoned not more than
three years, or both.

(b) Whoever falsely represents
himself/herself to be an officer, agent, or
employee of the United States, and in
such assumed character arrests or
detains any person or in any manner
searches the person, buildings or other
property of any person, shall be fined
not more than $1,000 or imprisoned not
more than three years, or both,

§ 244.23 Expenditures of funds, source
and functions.

The Area Director and Superintendent
may expend such funds as may become
available from funds appropriated to
carry out the provisions of this Game
Code, including, but not limited to,
expenditures for:

(a) Investigations and surveys of
actual or possible wildlife habitat
damage by motor vehicles and the study
of areas to be recommended for cross-
country vehicle use.

(b} Posting notices of restrictions,
prohibitions and permitted uses of motor
vehicles.

(c) Providing maps.
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(d) An information and education
program on wildlife habitat preservation
and restoration.

(e) The enforcement of the provisions
of this Game Code or any rule or
regulation adopted pursuant to this
Code.

§ 244.24 Taking birds.

No person shall take or injure any
bird or harass any bird upon its nest, or
remove the nest or eggs of any bird,
except as may occur in normal
horticultural and agricultural practices
and as may be authorized by the Area
Director. Nothing in this Code shall be
construed to prohibit the taking of such
birds for scientific purposes.

§244.25 Other prohibited activities.

Except as otherwise provided by this
Code, in addition to all other activities
prohibited, while hunting, by this Code,
it shall be unlawful for any person to:

(a) Destroy or deface signs, tables,
improvements, crops, or personal or real
property;

(b) Destroy, remove, injure or cut any
green tree on the Reservation without
written BIA authorization;

(c) Cut, damage, or destroy any fence
on the Reservation; :

(d) Hunt big game on the Reservation
without a valid permit in possession;

(e) Take big game in excess of the
number permitted by Bureau regulations
or hunt big game during a period of the
year not permitted by Bureau
regulations;

(f) Hunt big game in any manner or
place not permitted by Bureau -
regulations;

(g) Enter upon land closed to entry
while hunting, fishing, camping, or
hiking or while travelling on the
Reservation;

(k) Detach or remove, or attempt to
detach or remove from the carcass of a
big game animal, a portion thereof for
the purpose of misrepresenting or
concealing the species or sex of the
animal;

(i) Use any explosive compound or
corrosive, narcotic, poison or other
deleterious substance for the purpose of
taking, stunning, or killing, birds, small
game or big game;

(j) Take, possess, transport, buy, sell
or offer for sale any migratory bird
taken on the Reservation, except as
permitted by this Code or other Federal
regulations;

(k) Carry, transport, or possess
devices for taking game within or upon a
game refuge, except as permitted by this
Code or other Federal regulations;

(1) Enter any special use area of the
Reservation without a proper Special
Use Permit;

(m) Disobey a lawful order of any
authorized officer; or

(n) Cross-country ski, snowmobile,
sled, tube or toboggan in key wildlife
winter critical habitat areas closed to
such activities upon public notice from
the Superintendent.
Kenneth L. Smith,
Assistant Secretary—Indian Affairs.
[FR Doc. 84-26644 Filed 10-4-84; 8:45 am]
BILLING CODE 4310-02-M

——

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Part 1
[T.D. 79811

Income Tax; Taxable Years Beginning
After December 31, 1953; Limitation on
Aggregate Amount of Private Activity
Bonds

AGENCY: Internal Revenue Service,
Treasury.

ACTION: Temporary regulations,

SUMMARY: This document contains
temporary income tax regulations
relating to the tax exempt status of
private activity bonds. This action is
necessary because of changes to the
applicable tax law made by the Tax
Reform Act of 1984. These regulations
affect all purchasers and governmental
issuers of tax exempt private activity
bonds. In addition, the text contained in
the temporary regulations set forth in
this document serves as the text of the
proposed regulations cross-referenced in
the notice of proposed rulemaking in the
Proposed Rules section of this issue of
the Federal Register.

DATE: The temporary regulations are
effective in general for governmental
obligations issued after December 31,
1983.

FOR FURTHER INFORMATION CONTACT:
Mitchell H. Rapaport of the Legislation
and Regulations Division, Office of the
Chief Counsel, Internal Revenue
Service, 1111 Constitution Avenue NW,,
Washington, D.C. 20224 (Attention:
CC:LR:T) (202-566-3590).
SUPPLEMENTARY INFORMATION:

Background

This document contains temporary
regulations relating to the limitation on
the aggregate amount of private activity
bonds that may be issued by a
governmental unit under section 103(n)
of the Internal Revenue Code of 1954 as
amended by section 621 of the Tax
Reform Act of 1984 (“the Act") (Pub. L.
98-369; 98 Stat. 915). Further, new

§§ 1.103(n)-1T through 1.103(n}-6T are
added by this document to Part 1 of Title
26 of the Code of Federal Regulations.
The temporary regulations provided by
this document will remain in effect until
superseded by final regulations on this
subject.

Explanation of Provisions

Section 103(n) of the Internal Revenue
Code of 1954 provides that a private
activity bond issued as part of an issue
shall not be treated as an obligation
described in section 103(a) if the
aggregate amount of private activity
bonds issued by the issuing authority
during the calendar year exceeds such
authority's private activity bond limit for
the calendar year. Section 103(n), in
effect, provides a ceiling on the
aggregate amount of private activity
bonds that may be issued within a State
during a single calendar year.

In general, the term “private activity
bond" means industrial development
bonds or student loan bonds the interest
on which is tax exempt under section
103(a). There are three principal
exceptions to this general definition,
however.

First, obligations described in section
103(b)(4)(A) to provide residential rental
projects and housing program
obligations issued under the United
States Housing Act of 1937 are not
private activity bonds.

Second, obligations that are part of an
issue substantially all of the proceeds of
which are to be used to provide a
facility described in section 103(b){4) (C)
or (D) (other than a parking facility) are
not private activity bonds if the property
described in those subparagraphs is
owned for Federal income tax purposes
generally by, or on behalf of, a
governmental unit. This exception
applies only to certain large, one-time
projects that are traditionally thought of
as public facilities and only if a
governmental unit owns the facility. For
this reason, for purposes of § 1.103(n)-
2T, the term “facility” has been
construed broadly. Thus, § 1.103(n}-2T
provides, generally, that this exception
to the definition of the term private
activity bond will not apply unless the
entire facility is owned by a
governmental unit. Although the statute
provides no exceptions to this rule, the
regulations set forth certain limited
exceptions.

In determining whether a facility is
owned by a governmental unit, all facts
and circumstances will be considered.
Nevertheless, for purposes of this
exception, property will not be treated
as owned by a lessee of that property
solely because of the length of the lease
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if the lessee elects not to claim
depreciation or an investment credit
with respect to the property. This
special rule only applies in situations
where the lessee is the owner solely
because of the length of the lease; if for
Federal income tax purposes generally a
non-governmental lessee is the owner of
the property other than solely by reason
of the length of the lease, the fact that
the lessee elects not to claim
depreciation or an investment credit
with respect to the leased property will
not prevent the obligations involved
from being private activity bonds. In
addition, even if a govenmental unit is
the owner of property for Federal
income tax purposes generally, the
governmental unit will not be treated as
the owner of the property for purposes
of this exception where the property is
leased to a non-governmental entity
under a lease that provides for
significant front end loading of rental
accruals or payments.

The third principal exception to the
definition of the term “private activity
bond” is that obligations issued to
refund any other issue of governmental
obligations described in section 103(a)
are not private activity bonds. This
exception for refunding obligations only
applies to the extent that the aggregate
amount of the refunding obligation does
not exceed the outstanding principal
amount of the refunded obligation; any
excess is treated as the proceeds of a
private activity bond (unless one of the
othér exceptions to the definition of
private activity bond applies to the
excess). In the case of obligations to
refund student loan bonds, the refunding
obligation exception will not apply if the
refunding obligations have the effect of
extending the maturity of the prior issue
beyond the statutorily specified limit,

Section 631(a) of the Act provides that
Code section 103(n), in general, applies
to obligations issued after December 31,
1983. Section 103(n) does not apply to an
issue of obligations, however, if there
was an inducement resolution for the
project prior to June 19, 1984, and the
issue is issued before January 1, 1985.

Section 631(a)(3) of the Act requires
that issuing authorities allocate a
portion of their private activity bond
limits to certain projects described in an
inducement resolution that existed prior
to October 19, 1983. The temporary
regulations provide that in order for a
project to qualify for the rights granted
by section 631(a)(3), a substantial user
of the project must notify the issuing
authority by December 31, 1984, as to
the year in which the obligations to
provide the project will be required to
be issued. This rule is intended to

provide issuing authorities with notice
so that they will be able to determine
the amount of the private activity bond
limit available for other projects. If the
obligations are not issued during the
calendar year in which the substantial
user stated that such obligations would
be reguired, the project will lose its
priority under section 631(a)(3). This rule
does not, however, prevent an issuing
authority from allocating a portion of its
private activity bond limit for a later
year to that project.

If the amount of obligations required
by all projects that meet the
requirements of section 631(a)(3) of the
Act exceeds the issuing authority's
private activity bond limit, priority shall
be provided first to those projects for
which substantial expenditures were
incurred before October 19, 1983. Issuers
may define the term “substantial
expenditures” in any reasonable manner
based on the relevant facts and
circumstances and the issuing
authority's private activity bond limit.

The temporary regulations provide a
formula for determining the State
ceiling. In general, the State ceiling is
equal to the greater of $200 million or an
amount equal to $150 multiplied by the
State's population. Section 103(n) and
the temporary regulations provide a
formula for allocating the State ceiling
among the State agency or agencies that
are authorized to issue private activity
bonds and the other issuing authorities
within the State, This formula is based
on population. The effect of the formula
is to set at zero the private activity bond
limit for issuing authorities other than
general purpose governmental units, e.g.,
States, citiés, and counties. These
provisions are consistent with the intent
of Congress that the decision as to what
types of projects should be financed is
best made by the appropriate State or
local government. This formula prevents
the occurrence of anomalous results,
such as a general purpose governmental
unit having little or no private activity
bond limit due to the fact that a special
purpose governmental unit or a
constituted authority empowered to
issue private activity bonds on behalf of
the general purpose governmental unit
has jurisdiction over a slightly smaller
area than the general purpose
governmental unit.

Although issuing authorities other
than general purpose governmental units
will be allocated private activity bond
limits of zero, a general purpose
governmental unit generally is free to
assign all or any portion of its private
activity bond limit to any authority
empowered to issue private activity
bonds on its behalf and to any special

purpose governmental unit within the
State deriving sovereign powers from it.
Under the allocation formula provided
in section 103{n) (2] and (3), however,
most other assignments are prohibited.
A special rule is provided, however, for
regional authorities empowered to issue
private activity bonds on behalf of more
than one governmental unit.

Under section 103(n)(6) a State may
provide a formula for allocating the
State ceiling different from the formula
specified by section 103(n) (2) and (3).
Any such formula, however, will not
cause any outstanding obligation that
complied with section 103(n) when
issued retroactively to fail to comply
with section 103(n). A State may not
increase or decrease the State ceiling
amount by providing a different
allocation.

Section 103(n) permits an issuing
authority to elect to carry forward its
unused private activity bond limit for
any calendar year. The carryforward
must be for a specific carryforward
project. The carryforward permits the
issuing authority to issue private activity
bonds in later years for the
carryforward project; such obligations
will count against the carryforward (to
the extent thereof) and not against the
issuing authority’s private activity bond
limit for the year in which the
obligations are issued until the
carryforward amount is exhausted.

Section 103(n)(12) provides that the
interest on a private activity bond
allocated a portion of the State ceiling
shall not be exempt from tax under
section 103{a) unless the public official
responsible for such allocation certifies
under penalties of perjury that such
private activity bond was not allocated
a portion of the private activity bond
limit in consideration of any bribe, gift,
gratuity, or direct or indirect
contribution to any political campaign.
Section 1.103(n)-5T specifies the
requirements for making this
certification.

Format ’

These temporary regulations are
presented in the form of questions and
answers. The questions and answers are
not intended to address
comprehensively the issues raised by
section 103(n). Taxpayers may rely for
guidance on these questions and
answers, which the Internal Revenue
Service will follow in resolving isspes
arising under section 103(n). No
inference, however, should be drawn
regarding questions not expressly raised
and answered.
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Non-Applicability of Executive Order
12291

The Commissioner of Internal
Revenue has determined that this
temporary rule is not a major rule as
defined in Executive Order 12291 and
that a regulatory impact analysis is not
required.

Regulatory Flexibility Act

A general notice of proposed
rulemaking is not required by 5 U.S.C.
553 for temporary regulations.
Accordingly, the temporary regulations
do not constitute regulations subject to
the Regulatory Flexibility Act (5 U.S.C.
Chapter 86).

Paperwork Reduction Act

The collection of information
requirements contained in these
regulations has been submitted to the
Office of Management and Budget in
accordance with the requirements of the
Paperwork Reduction Act of 1980. These
requirements have been approved by
OMB under control number 1545-0874.

Drafting Information

The principal author of these
temporary regulations is Mitchell H.
Rapaport of the Legislation and
Regulations Division of the Office of
Chief Counsel, Internal Revenue
Service. However, personnel from other
offices of the Internal Revenue Service
and Treasury Department participated
in developing the regulations, on matters
of both substance, and style.

List of Subjects in 26 CFR 1.61-1
Through 1.281-4

Income taxes, Taxable income,
Deductions, Exemptions.

Amendments to the Regulations

For the reasons set out in the
preamble, Part 1 of Title 26 of the Code
of Federal Regulations is amended to
read as follows:

PART 1—[AMENDED]

New §§ 1.103(n)-1T through 1.103(n}-
6T are added following § 1.103-16 to
read as follows:

§ 1.103(n)=-1T Limitation on aggregrate
amount of private activity bonds.

Q-1: What does section 103(n)
provide?

A-1: Interest on an issue of private
activity bonds will not be tax exempt
unless the aggregrate amount of bonds
issued pursuant to that issue, when
added to (i) the aggregate amount of
private activity bonds previously issued
by the issuing authority during the
calendar year and (ii) the portion of that
year's private activity bond limit that

the issuing authority has elected to carry
forward to a future year, does not
exceed the issuing authority's private
activity bond limit for that calendar
year. See A4 of § 1.103{n)4T with
respect to private activity bonds issued
under a carryforward election.

Q-2: What is the effective date of
section 103(n)?

A-2: In general, section 103(n) applies
to private activity bonds issued after
December 31, 1983. Section 103(n) does
not apply to any issue of obligations,
however, if there was an inducement
resolution (or other comparable
preliminary approval) for the project
before June 18, 1984, and the issue for
such project is issued before January 1,
1985, An issue of obligations will be -
considered to be issued for the project
pursuant to the inducement resolution in
existence before June 19, 1984, to the
extent that the nature, character, and
purpose of the facility has not changed
in any material way, and to the extent
that the capacity of the facility has not
increased materially; in addition, the
issue of obligations must be for the same
or a related initial owner, manager, or
operator, See § 1.103-10(e) for the
definition of related persons. See A-16
of § 1.103(n)-3T with respect to certain
projects preliminarily approved before
October 19, 1983. The transitional rules
provided by section 631(c) of the Tax
Reform Act of 1984 do not apply to
section 103(n). See § 1.103-13(b)(6) for
the rules relating to the date of issue of
obligations.

Q-3: If an issue of private activity
bonds causes the issuer's private
activity bond limit to be exceeded, what
is the effect on that issue?

A-3: If an issue of private activity
bonds causes the issuing authority's
private activity bond limit to be
exceeded, no portion of that issue will
be treated as obligations described in
section 103(a), and interest paid on the
issue will be subject to Federal income
taxation.

Q-4: If an issue of private activity
bonds causes the issuer's private
activity bond limit to be exceeded, what
is the effect on previous issues of
private activity bonds that met the
requirements of section 103(n) when
issued?

A-4: Private activity bonds issued as
part of an issue that met the private
activity bond limit when issued continue
to meet the requirements of section
103(n) even though a subsequent issue
causes the aggregate amount of private
activity bonds issued by an issuing
authority to exceed the authority's
private activity bond limit for the
calendar year.

Exemple. The following example illustrates
the provisions of A-3 and A4 of this
§1.103(n)-1T:

Example. The Stale ceiling for State Z for
1986 is $200 million. City M, within the State,
and State Z itself are authorized to issue
private activity bonds. Under the allocation
formula provided by the Governor of State Z,
City M has a private activity bond limit of $50
million; the balance of the State ceiling is
allocated to State Z. On June 1, 1986, City M
issues a $75 activity bends. On September 1,
1986, State Z issues a $150 million issue of
private activity bonds. Based on these facts,
the obligations of City M do not meet the
requirements of section 103(n) since the
aggregate amount of private activity bonds
issued by City M in 1986 exceeded its private
activity bond limit for such year; thus, such
obligations are not described in section
103(a). That the State Z issue caused the
aggregate amount of private activity bonds
issued in the State during 1986 to exceed the
State ceiling does not cause such obligations
to fail to meet the requirements of section
103(n). .

Q-5: What is the aggregate amount of
private activity bonds issued as part of
an issue?

A-5: The aggregate amount of private
activity bonds issued as part of an issue
is the face amount of the issue.

§1.103(n)-2T Private activity bond
defined.

Q-1: What is the definition of the term
“private activity bond"?

A-1: In general, for purposes of
§§ 1.103(n)}-1T through 1.103(n)-6T, the
term “private activity bond” means any
industrial development bond or studént
loan bond the interest on which is
exempt from tax under section 103(a)
(without application of section 103(n)).
See § 1.103-7(b) for the definition of the
term “industrial development bond."
See A-17 of this § 1.103(n)-2T for the
definition of the term “student loan
bond." There are five exceptions to the
general definition of the term “private
activity bond”; the exceptions include
the exception for the Texas Veterans'
Bond Program, the residential rental
property exception, the exception for
certain facilities described in section
103(b)(4) (C) or (D), and the refunding
obligation exception. These exceptions
are described in A-2 through A-16 of
this § 1.103(n)-2T. In addition, the term
“private activity bond" does not include
any issue of obligations if there was an
inducement resolution (or other
comparable preliminary approval) for
the project before June 19, 1984, and the
issue for that project is issued before
January 1, 1985. See A-2 of § 1.103(n)-
2T

Q-2: To which obligations does the
exception for the Texas Veterans' Bond
Program apply?
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A-2: The term “private activity bond”
does not include general obligation
bonds issued under the Texas Veterans'
Bond Program if the proceeds of the
issue, other than an amount that is not a
major portion of the proceeds, are used
to make loans of up to $20,000 for the
purchase of land for purposes
authorized by such program as in effect
on June 19, 1984. The use of the proceeds
may be established by the affidavit of
the veteran receiving the loan, For
purposes of this exception to the
definition of the term "private activity
bond," the use of more than 25 percent
of the proceeds of an issue of
obligations will constitute the use of a
major portion of such proceeds,

Q-3: To which obligations does the
residential rental property exception
apply?

A-3: The term “private activity bond”
does not include any obligation issued
to provide projects for residential rental
property (including property functionally
related and subordinate to any such
facility), as described in section
103(b)(4)(A) and § 1.103-8(b). In
addition, the term “private activity
bond" does not include any housing
program obligation under section 11(b)
of the United States Housing Act of
1937,

Q-4: To which obligations does the
exception for certain facilities described
in section 103(b)(4) (C) or (D) apply?

A—4: Section 103(n)(7)(C) provides that
the term “private activity bond" does
not include any obligation issued as part
of an issue to provide convention or
trade show facilities, as described in
section 103(b)(4)(C) and § 1.103-8(d)
(including property functionally related
and subordinate to any, such facilities),
if the property so described is owned by,
or on behalf of, a governmental unit, In
addition, the term “private activity
bond" does not include any obligation
issued as part of an issue to provide
airports, docks, wharfs, mass commuting
facilities, or storage or training facilities
directly related to any of the foregoing
facilities, as described in section
103(b)(4)(D) and § 1.103-8(e]) (including
property functionally related and
subordinate to any such facilities), if the
property so described is owned by, or on
behalf of, a governmental unit. See
§ 1.103-8(a)(3), in general, for the
definition of the term “functionally
related and subordinate.” For purposes
of this exception to the definition of the
term “private activity bond,” the term
"mass commuting facilities” includes
"qualified mass commuting vehicles,” as
defined in section 103(b)(9), that are
associated with a mass commuting
facility described in § 1.103-8(e)(2)(iv).
Obligations issued as part of an issue to

provide parking facilities, as described
in section 103(b)(4)(D). are not excepted
from the definition of the term “private
activity bond;" however, parking
facilities may be functionally related
and subordinate to another facility
described in section 103(b)(4) (C) or (D).

Q-5: When is property described in
section 103(b){4) (C) or (D) owned by, or
on behalf of, a governmental unit?

A-5: In general, property described in
section 103(b)(4) (C) or (D) will be
considered to be owned by a
governmental unit if a governmental unit
is the owner of the property for Federal
income tax purposes generally. See A-5
of § 1.103(n)-3T for the definition of the
term “governmental unit”. In general,
property described in section 103(b)(4)
(C) or (D) will be considered to be
owned on behalf of a governmental unit
if a constituted authority empowered to
issue obligations on behalf of a
governmental unit is the owner of the
property for Federal income tax
purposes generally. Whether the
property is owned by, or on behalf of, a
governmental unit will be determined on
the basis of the facts and circumstances
of each particular case. The fact that the
governmental unit’s or constituted
authority’s obligation to pay principal
and interest on an obligation is limited
to revenues from fees collected from
users of the property provided with the
proceeds of such obligation will not, in
itself, cause such property to be treated
as not owned by, or on behalf of, the
governmental unit. In order to qualify
for the exception described in section
103(n)(7)(C), the property must be
owned by, or on behalf of, the
governmental unit throughout the term
of the issue. See A-10 of this § 1.103[n)-
2T with respect to the consequences of a
transfer of ownership.

O-6: Will property described in
section 103(b)(4) (C) or (D) that is leased
to a non-governmental entity be treated
as owned by, or on behalf of, a
governmental unit if the lessee is the
owner of the property for Federal
income tax purposes generally solely by
reason of the length of the lease?

A-6: If property, or any portion
thereof, is leased to a non-governmental
entity and if, for Federal income tax
purposes generally, the lessee is the
owner of the property solely by reason
of the length of the lease, then, for
purposes of §§ 1.103(n)-1T through
1.103(n)-8T (but not for other Federal

~ income tax purposes, such as whether

payments under the lease constitute
deductible rental payments), the
governmental unit will be treated as the
owner of the property if the lessee elects
not to claim depreciation or an
investment credit with respect to such

" property. See A~7 of this § 1.103(n)-2T

for the rules describing the method of
making this election. For purposes of

§§ 1.163(n)-1T through 1.103(n)-6T, the
term “non-governmental entity" means a
person other than a governmental unit
or a constituted authority empowered to
issue obligations on behalf of a
governmental unit, The fact that a non-
governmental entity lessee elects not to
claim depreciation or an investment
credit with respect to property does not,
howéver, ensure that the property will
be treated as owned by, or on behalf of
a governmental unit for purposes of

§§ 1.103(n)-1T through 1.103(n)-6T.
Thus, for example, if the lessee is the
owner of the property for Federal
income tax purposes generally other
than solely because of the length of the
lease, the obligations issued as part of
the issue are private activity bonds
notwithstanding that the lessee elected
not to claim depreciation or an
investment credit with respect to the
property.

Similarly, even if a governmental unit
is the owner of property for Federal
income tax purposes generally, the
property will not be treated as owned
by, or on behalf of, a governmental unit
for purposes of §§ 1.103(n)-1T through
1.103(n)-6T if the lease under which
such property is leased to a non-
governmental entity provides for
significant front end loading of rental
accruals or payments. See A-12 of this
§ 1.103(n)-2T with respect to significant
front end loading of rental accruals or
payments.

Q-7: What must a lessee do in order
to elect not to take depreciation or an
investment credit with respect to
property described in section 103(b)(4)
(C) or (D)?

A-7: The lessee must make the
election at the time the lease is
executed. The election must include a
description of the property with respect
to which the election is being made; the
name, address, and TIN of the issuing
authority; the name, address, and TIN of
the lessee; and the date and face amount
of the issue the proceeds of which are to
be used to provide the property. The
election must be signed by the lessee, if
a natural person, or by a duly authorized
official of the lessee. The issuing
authority must be provided with a copy
of the election. The issuing authority
and the lessee must retain copies of the
election in their respective records for
the entire term of the lease. In addition,
the lease, and any publicly recorded
document recorded in lieu of such lease,
must state that neither the lessee nor
any successor in interest under the lease
may claim depreciation or an
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investment credit with respect to such
property. This election may be made
with respect to property whether or not
such property otherwise would be
eligible for depreciation or an
investment tax credit. See section
7701(a)(41) for the definition of the term
Ol'nN'JI

Q-8: Is the election not to claim
depreciation or an investment credit
revocable?

A-8: No, the election is irrevocable. In
addition, the election is binding on all
successors in interest under the lease
regardless of whether the obligations
remain outstanding. If a successor in
interest claims depreciation or an
investment credit with respect to
property for which such an election has
been made, such property will be
considered transferred to a non-
governmental entity. See A-10 of this
§ 1.103{n)-2T with respect to the
consequences of such a transfer.

Q-9: Where obligations are issued to
provide all or any portion of a facility
described in section 103(b)(4) (C) or (D),
must all of the property described in
section 103(b)(4) (C) or (D) that is part of
such facility be owned by, or on behalf
of, a governmental unit in order for such
obligations to qualify for the exception
to the definition of the term “private
activity bond" provided in section
103(n)(7)(C)?

A-9: Generally, yes. If obligations are
issued to provide all or any portion of a
facility described in section 103(b)(4) [C)
or (D), the obligations comprising such
issue will not qualify for the exception
to the definition of the term “private
activity bond" provided in section
103(n)(7)(C) unless all of the property
described in section 103(b})(4) (C) or (D)
that is part of (or functionally related
and subordinate to) the facility being
financed is owned by, or on behalf of, a
governmental unit throughout the term
of the issue. For this purpose, the facility
being financed will be construed to
include the entire airport, dock, etc.,
under consideration and not merely the
part of the facility being provided with
the proceeds of the issue. For example,
the term facility, when used in reference
to an airport, will be considered to
include all property that is part of, or
included in, that airport under § 1.103-
8(e)(2)(ii)(a), including all property
functionally related and subordinate
thereto under § 1.103—8 (a)(3) and
(e)(2)(ii)(& ). Thus, if the proceeds of an
issue are used to provide a hangar at an
airport described in section 103(b)(4)(D),
that airport is considered as being
financed with such issue, and if any
portion of that airport, including
property functionally related and
subordinate thereto, is treated as owned

by a non-governmental entity, that issue
does not qualify for the exception of the
definition of the term “‘private activity
bond" provided in section 103{n)(7)(C).

There are three exceptions to this rule,
however. First, if any property otherwise
would be considered part of the facility
financed and such property was not
provided with proceeds of any
obligation described in section 103(a),
such property will not be considered
part of the facility being financed.

Second, if any property otherwise
would be considered part of the facility
being financed and such property was
part of such facility on or before
October 5, 1984, such property will not
be considered part of the facility being
financed. For this purpose, property will
be considered part of the facility on or
before October 5, 1984, if any person
was under a binding contract to acquire
or construct such property to be a part
of such facility on October 5, 1984.

Third, property will not be considered
part of the facility being financed if such
property (i) is land, a building, a
structural component of a building, or
other structure {other than tangible
personal property (other than an air
conditioning or heating unit]) and such
property is not physically supported by,
does not physically support, and is not
physically connected to any property
provided with the proceeds of
obligations that qualify for the exception
to the definition of the term “private
activity bond” provided in section
103(n)(7)(C), or (ii) is tangible personal
property (other than an air conditioning
or heating unit). For this purpose,
contiguous parcels of land will not be
considered to support, to be supported
by, or to be physically connected to
each other, and insignificant physical
connections (such as a connection by a
sidewalk) will be disregarded. For
purposes of this A-9, the term "tangible
personal property” shall have the
meaning given to it under section
48(a){1)(A) and § 1.48-1(c).

Examples. The following examples
illustrate the provisions of A-8 of this
§ 1.103(n)-2T:

Example (1). On January 1, 1986,
Governmental Unit M issues industrial
development bonds to provide an airport, as
described in section 103(b}(4)(D), which will
consist of land, runways, a terminal and a
functionally related and subordinate hotel.
The hotel will be leased to N, a non-
governmental entity. The lease does not call
for significant front end loading of rental
accruals or payments. For Federal income tax
purposes generally, M will own the entire
airport except that N will be the owner of the
hotel solely by reason of the length of the
lease. N properly elects not to claim
depreciation of an investment credit with
respect to the hotel. The industrial

development bonds are not private activity
bonds.

Example (2). The facts are the same as in
Example {1) except that N does not make the
election and claims depreciation with respect
to the hotel. The entire issue of industrial
development bonds is treated as an issue of
private activity bonds.

Example (3). The facts are the same as in
Example (2) except that the hotel is provided
other than with the proceeds of an obligation
described in section 103(a). The issue for the
remainder of the airport qualifies for the
exception to the definition of the term
“private activity bond"” provided in section
103(n)(7)(C).

Example (4). The facts are the same as in
Example (2) except that the hotel, including
the hotel parking lot, the hotel grounds, and
the parcel of land en which they rest, are
provided with a separate issue of industrial
development bonds. There are no significant
connections between the hotel and the
airport. The issue for the hotel is an issue of
private activity bonds. The issue for the
remainder of the airport qualifies for the
exception 1o the definition of the term
“private activity bonds” provided in section
103{n)(7)(C)-

Example (5). The facts are the same as
Example (4) except that the hotel is
constructed upon land provided with the
proceeds of the issue used to provide the
remainder of the airport. Bolh issues are
treated as issues of private activity bonds.

Example (6). On June 30, 1983, construction
began on the City NN airport, which consists
of land, runways, a terminal, and hangars.
Corporation XX {a non-governmental entity)
owns for Federal income tax purposes
generally several of the hangars, which it
financed with obligations described in
section 103(a) issued on June 30, 1983. On
March 1, 1985, at a time when XX still owns
the hangars, City NN issues an issue of
obligations described in section 103(b){4)(D)
to enlarge the terminal at the City NN airport.
City NN will own the addition to the terminal
for Federal income tax purposes generally.
The obligations comprising the March 1, 1985,
issue will not be private activity bonds.

Q-10: What are the consequences if a
governmental unit ceases to be treated
as owning property described in section
103(b)(4) (C) or (D) where the property
was provided by obligations that were
not private activity bonds on the date of
issue due to the exception provided in
section 103(n)(7)(C)?

A-10: The obligations outstanding on
the date such ownership ceases are
private activity bonds and are treated as
if they are the last private activity bonds
issued by the issuer in the calendar year
in which the transfer of ownership
occurs. Thus, if the aggregate amount of
bonds issued pursuant to such issue,
when added to the aggregate amount of
the other private activity bonds actually
issued or treated as issued under this A-
10 by the issuer during such year and
the amount of any carryforward
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elections made during the year, exceeds
the issuer's private activity bond limit
for such year, the obligations are not
described in section 103(a) as of the date
on which transfer of ownership occurs;
if such obligations do not comply with
the requirements of section 103(n), the
obligations will be treated as not
described in section 103(a) as of the date
such ownership ceases. However, if on
the date of issue the issuer intended to
transfer ownership of such property to a
non-governmental entity during the term
of the issue, then the obligations are
treated as the last private activity bonds
actually issued or treated as issued
under this A-10 by the issuer during the
vear in which such obligations were
actually issued; if such obligations do
not comply with the requirements of
section 103(n), the obligations will be
treated as not described in section

103(a) as of the date of issue. The
exception to the definition of the term
“private activity bond" for facilities
described in section 103(b)(4) (C) and
(D) only applies if the property is owned
by, or on behalf of, a governmental unit
while all or any part of the issue or any

- refunding issue remains outstanding.

If all or a portion of the property is
sold to a non-governmental entity for its
fair market value and all of the proceeds
from the sale (except for a de minimis
amount less than $5,000) are used within
six months to redeem outstanding
obligations, the obligations will not be
treated as private entity bonds.

Q-11: What are the consequences if
private activity bonds are issued to
provide additions to a facility that was
provided with obligations that were not
private activity bonds when issued by
virtue of the exception provided in
section 103(n)(7)(C) and such additions
are not treated as owned by a
governmental unit?,

A-11: In order to qualify for the
exception to the definition of the term
“private activity bond" for obligations
described in section 103(b)(4) (C) or (D),
all of the property described in section
103(b)(4) (C) or (D) that is part of the
facility provided with the proceeds
generally must be owned by, or on
behalf of, a governmental unit. See A-9
of this § 1,103 (n)-2T. However, if the
proceeds of an issue of private activity
bonds are used to make additions to a
facility (other than additions that are not
considered to be part of the facility
under A-9 of this § 1.103(n)-2T) that
was provided with another issue of
industrial development bonds that were
nol private activity bonds when issued
by virtue of the exception provided in
section 103(n)(7)(C), then the prior issue
will not cease to qualify for that

exception. Nevertheless, for purposes of
determining the aggregate amount of
private activity bonds issued during the
year that the issue to provide the
addition to the previously financed
facility is issued, the portion of the prior
issue outstanding on the date of issue of
the issue to provide the addition will be
treated as part of the issue to provide
the addition.

Example. The following example illustrates
the provisions of A-11 of this § 1.103 (n)-2T:

Example. On March't, 1986, City P issues a
$100 million issue of industrial development
bonds to provide an airport, as described in
section 103(b)(4)(D). City P uses substantially
all of the proceeds to acquire land and to
construct runways and a terminal on that
land. No other property is constructed on the
land. City P is the owner of the land and the
terminal for Federal income tax purposes
generally. Thus, the obligations comprising
the March 1, 1986, issue are not private
activity bonds when issued. On September 1.
1988, City P leases a portion of the land
adjacent to the terminal to Corporation V (a
non-governmental entity) under a true lease
for Fderal income tax purposes. City P's
private activity bond limit for 1988 is $100
million, and as of September 30, 1988, City P
has not issued any private activity bond
during 1988. On September 30, 1988, City P
issues a $20 million issue of industrial
development bonds, the proceeds of which
are to be used to construct a hotel that is
functionally related and subordinate to the
airport. The hotel is to be constructed on the
land that P leased to Corporation V. The
hotel will be owned by Corporation V for
Federal income tax purposes generally. On
September 30, 1988, the outstanding face
amount of the March 1, 1986, issue is $100
million. Although the obligations comprising
the March 1, 1986, issue will not become
private activity bonds as a result of the
subsequent issue, on September 30, 1988, City
P is treated as issuing a $120 million issue of
private activity bonds. Since that amount
exceeds City P's private activity bond limit,
the $20 million issue of private activity bonds
issued on September 30, 1988, does not meet
the requirements of section 103(n). In
addition, any subsequent issuance of private
activity bonds by City P during 1988 will fail
to meet the requirements of section 103(n).
The March 1, 19886, issue continues to be
described in section 103(a).

Q-12: Section 103(n)(7)(C)(iv) provides
that the exception for certain facilities
described in section 103(b)(4) (C) or (D)
shall not apply in any case where the
facility is leased under a lease that has
significant front end loading of rental
accruals or payments. What does
“significant front end loading of rental
accruals or payments” mean?

A-12: Where a lease requires rental
payments that are significantly higher in
the early years of the lease than in later
years, the lease calls for significant front
end loading of rental accruals or
payments. A lease that provides for flat

rental payments during the entire lease
term does not violate the prohibition
against significant front end loading of
rent. In addition, a lease may provide for
adjustments in rent for inflation or
deflation, provided that such
adjustments are to be made on the basis
of a generally recognized price index. In
addition, a lease may provide that rental
payments are to be determined, in
whole or part, based on a percentage of
income, production, etc., provided that
the percentage rate is kept constant (or
increases) over the term of the lease and
that the threshold, if any, above which
the percentage applies is kept constant
(or decreases) over the term of the lease.
Thus, for example, a lease that requires
rental payments throughout the term of
the lease of $100,000 per year plus 5
percent of the gross income from the
facility in excess of $500,000 does not
violate the prohibition against
significant front end loading of rent.

Examples. The following examples
illustrate the provisions of A—4 through A-12
of this § 1.103(n)-2T:

Example (1). On February 1, 1985, County Z
issues obligations with a term of 30 years.
Substantially all of the proceeds of the
obligations are to be used to provide a trade
show facility as described in section
103(b)(4)(C). Z leases the entire facility to
Corporation S, For Federal income tax
purposes generally, S is treated as the owner
of the facility solely by reason of the length of
the lease. The lease provides that the lessee
will elect not to claim depreciation or an
investment credit with respect to the facility
and that S will provide Z with a copy of the
election. 8 makes the election, retains it in its
records, and provides County Z with a copy.
The lease provides that neither the lessee nor
any successor in interest will claim a
deduction for depreciation or an investment
credit with respect to such facility. The
obligations are not private activity bonds on
the date of issue, provided that the lease does
not call for significant front end loading of
rental accruals or payments. ’

Example (2). The facts are the same as in
Example (1) except that on February 1, 1986,
S assigns the lease to Corporation T. For its
taxable year ending March 31, 1986,
Corporation T claims depreciation with
respect to the trade show facility. The
obligations outstanding on the date
Corporation T claims depreciation on its
Federal income tax return are treated as the
last private activity bonds actually issued or
treated as issued by County Z during 1986,
and such obligations must comply with the
requirements of section 103(n). In addition,
Corporation T is not entitled to claim
depreciation or an investment credit with
respect o the trade show facility during the
balance of the term of the lease and will b
subject to the applicable penalties for so
claiming depreciation.

Example (3). The facts are the same as in
Example (1) except that the obligations are
redeemed on January 31, 1998; on January 31.
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1999, 8 assigns the lease to Corporation X;
and on its Federal income tax return for
calendar year 1999, Corporation X claims
depreciation with respect to the facility. The
obligations are not private activity bonds
provided that the lease does not call for
significant front end loading of rental
accruals or payments. However, X is not
entitled to claim depreciation or an
investment credit with respect to the trade
show facility during the balance of the term
of the lease and will be subject to the
applicable penalties for so claiming those
items.

Q-13: To which obligations does the
refunding obligation exception apply?

A-13: The term “private activity
bond" does not include any refunding
obligation to the extent specified in this
A-13. The term “refunding obligation™
means an obligation that is part of an
issue of obligations the proceeds of
which are used to pay any principal or
interest on any other issue of obligations
described in section 103(a) (referred to
as the prior issue). The term “refunding
obligation" does not include any
obligations issued more than 180 days
before the prior issue is discharged
(“advance refundings"). The exception
for refunding obligations only applies to
the extent that the aggregate amount of
the refunding issue does not exceed the
outstanding face amount of the prior
issue, or portion thereof, being refunded.
Thus, for example, in the case of an
obligation part of the proceeds of which
are to be used to refund a prior issue of
private activity bonds and part of the
proceeds of which are to be used to
provide a pollution control facility under
section 103(b)[4)(F), those proceeds to
be used to refund all or any part of the
principal amount of the prior issue are
not the proceeds of a private activity
bond; the balance of the proceeds are -
the proceeds of a private activity bond.
The refunding obligation exception does
not apply to obligations to the extent
that amounts are used to pay the costs
of issuing refunding obligations. If an
issue of obligations consists of both
obligations that qualify for the refunding
obligation exception and private activity
bonds that do not meet the requirements
of section 103[n), the entire issue is
treated as consisting of obligations not
described in section 103(a).

Q-14: Does the refunding obligation
exception apply to obligations issued to
refund a prior issue of student loan
bonds?

A-14: In the case of any student loan
bond, the refunding obligation exception
applies only if, in addition to the
requirements stated in A-13 of this
§ 1.103(n)-2T, the maturity date of the
funding obligation is not later than the
later of (i) the maturity date of the
obligation to be refunded, or (ii) the date

17 years after the date on which the
refunded obligation was issued (or, in
the case of a series of refundings, the
date on which the original obligation
was issued).

Q-15: What is the “maturity date” of
an obligation? ‘

"A-15: For purposes of section 103(n),
the “maturity date” of an obligation is
the date on which interest ceases to
accure and the obligation may either be
paid or redeemed without penalty. The
date is determined without regard to
optional redemption dates (including
those at the option of holders). If the
issuer is required by the obligations or
the indenture to redeem portions of
obligations or to make payments of
principal with respect to obligations in -
specified amounts and at specified
times, such mandatory redemptions or
payments shall be treated as separate
obligations. -

Q-16: Where private activity bonds
are refunded with other obligations
described in section 103(a), does the
refunding obligation exception apply to
the extent that the aggregate amount of
the refunding obligations exceeds the
outstanding principal amount of the
prior issue due to the use of & portion of
the proceeds of the refunding issue to
fund a reasonably required reserve or
replacement fund?

A-16: Whether the prior issue was
issued prior to January 1, 1984, or
thereafter, the refunding obligation
exception to the definition of the term
“private activity bond" only applies to
the extent that the aggregate amount of
the refunding obligation does not exceed
the outstanding principal amount of the
prior issue. Thus, the additional
obligations issued to provide for a
reasonably required reserve or
replacement fund are private activity
bonds.

. Q-17: What is a “student loan bond™?

A-17: The term “student loan bond”
means an obligation that is issued as
part of an issue all or a major portion of
the proceeds of which are to be used
directly or indirectly to finance loans to
individuals for educational expenses.
For purposes of this A-17, the use of
more than 25 percent of the proceeds of
an issue of obligations to finance loans
to individuals for educational expenses
will constitute the use of a major portion
of such proceeds in such manner.

§ 1.103(n)-3T Private activity bond limit.
Q-1: What is the “State ceiling"'?
A-1: In general, the State ceiling

applicable to each State and the District

of Columbia for any calendar year prior
to 1987 shall be the greater of $200
million or an amount equal to $150
multiplied by the State’s (or the District

of Columbia's) population. In the case of
any territory or possession of the United
States, the State ceiling for any calendar
year prior to 1987 shall be an amount
equal to $150 multiplied by the
population of such territory or
possession. In the case of calendar years
after 1986, the two preceding sentences
shall be applied by substituting “$100"
for “$150.” In the case of any State that
had an excess bond amount for 1983, the
State ceiling for calendar year 1984 shall
be the sum of the State ceiling
determined under the general rule plus
50 percent of the excess bond amount
for 1983. The excess bond amount for
1983 is the excess (if any) of (i) the
aggregate amount of private activity
bonds issued by issuing authorifies in
such State during the first 9 months of
calendar year 1983 multiplied by %,
over (ii] the State ceiling determined
under the general rule for 1984. For
purposes of determining the State ceiling
amount applicable to any any State for
calendar year 1984, an issuer may rely
upon the State ceiling amount published
by the Treasury Department for such
calender year. However, an issuer may
compute a different excess bond amount
for 1983 where the issuer or the State in
which the issuer is located has made a
more accurate determination of the
amount of private activity bonds issued
by issuing authorities in the issuer's
State during 1983. See A-7 of this

§ 1.103(n)-3T for rules regarding a State
containing constitutional home rule
cities.

O-2: What is the private activity bond
limit for a State agency?

A-2: Under section 103(n){2) the
private activity bond limit for any
agency of the State authorized to issue
private activity bonds for any calendar
year shall be 50 percent of the State
ceiling for such year unless the State
provides for a different allocation. For
this purpose, the State is considered an
agency. See, however, A-17 of this
§ 1.103(n}-3T with respect to the penalty
for failure to comply with the
requirements of section 631(a)(3) of the
Tax Reform Act of 1984.

Q-3: How is private activity bond
limit determined where a State has more
than one agency?

A-3: If any State has more than cne
agency (including the State) authorized
to issue private activity bonds, all such
agencies shall be treated as a single
agency for purposes of determining the
aggregate private activity bond limit
available for all such agencies. Each of
the State agencies is treated as having
jurisdiction over the entire State.
Therefore, under A-8 of this § 1.103(n)-
3T the aggregate private activity bond
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limit for all the State agencies is
allocated to the State since it possesses
the broadest sovereign powers of any of
the State agencies. Each other State
agency's private activity bond limit is
zero until it is assigned part of the
private activity bond limit of another
governmental unit pursuant to these
regulations.

Q-4: What is a State agency?

A-4: A State agency is an agency
authorized by a State to issue privaje
activity bonds on behalf of the State, In
addition, a special purpose
governmental unit that derives its ~
sovereign powers from the State and
may exercise its sovereign powers
throughout the State is a State agency.
See A-5 of this § 1.103(n)-3T for the
definition of the term “special purpose
governmental unit.” The term "State
agency” does not include issuing
authorities empowered by a State at the
request of another governmental unit
within the State to issue private activity
bonds to provide facilities within the
jurisdiction of such other governmental
unit. For example, if County O requests
the legislature of State P to create an
issuing authority empowered to issue
obligations to provide pollution control
facilities in County O, the authority is
not a State agency.

Examples. The following examples
illustrate the provisions of A-3 and A4 of
this § 1.103(n)-3T: ;

Example (1). For 1987 State Q has a State
ceiling of $200 million. Neither the Governor
nor the legislature of State Q has provided a
formula for allocating the State ceiling
different from that provided by section 103{n)
(2) and (3). State Q has authorized the
following State agencies to issue private
activity bonds on its behalf: Authority M,
Authority N, and Authority O. The aggregate
private activity bond limit available for State
agencies of State Q is $100 million. As of
January 1, 1987, none of this aggregate private
activity bond limit has been assigned to any
of Authorities M, N, or O. On January 1, 1987,
Authority M issues $25 million of private
activity bonds. During 1987, the duly
authorized official designated by State Q to
allocate the aggregate private activity bond
limit among the three authorities does not
allocate any of the State’s private activity
bond limit to Authority M. The January 1,
1987, issue does not meet the requirements of
section 103(n) since Authority M has no
brivate activity bond limit for 1987.

Example. (2) Under the laws of State U,
only the State legislature can create
constituted authorities empowered to issue
private activity bonds on behalf of
governmental units within State U. Authority
R was created by the State U legislature at
the request of County X. Authority Ris a
constituted authority empowered to issue
private activity bonds on behalf of County X
lo provide facilities located in County X.
Authority S was created by the legislature to
issue private activity bonds to provide

pollution control facilities throughout the
State. Authority S is a State agency as
defined in A—4 of this § 1.103(n)-3T.
Authority R it is not a State agency.

Q-5: What is a governmental unit?

A-5: The term “governmental unit"
has the meaning given such term by
§ 1.103-1. For purposes of §§ 1.103(n)-1T
through 1.103(n)-6T, a governmental unit
is either a general purpose governmental
unit or a special purpose governmental
unit. The term “general purpose
governmental unit” means a State,
territory, possession of the United
States, the District of Columbia, or any
general purpose political subdivision
thereof. The term “general purpose
political subdivision" denotes any
division of government that possesses
the right to exercise police powers, the
power to tax, and the power of eminent
domain and that is governed, at least in
part, by popularly elected officials (e.g.,
county, city, town, township, parish,
village). The term “special purpose
governmental unit" means any
governmental unit as defined in § 1.103-
1 other than a general purpose
governmental unit. For example, a sewer
authority with the power of eminent
domain but without police powers is a
special purpose governmental unit. A
constituted authority empowered to
issue private activity bonds on behalf of
a governmental unit is ngt a
governmental unit.

Q-6: What is the private activity bond
limit for a general purpose governmental
unit other than a State, the District of
Columbia, a territory, or a possession?

A-8: The private activity bond limit
for any such general purpose
governmental unit for any calendar year
is an amount equal to the general
purpose governmental unit's
proportionate share of 50 percent of the
State ceiling amount for such calendar
year. See A-10 of this § 1.103(n)-3T with
respect to the rules for providing a
different allocation. The proportionate
share of a general purpose governmental
unit is an amount that bears the same
ratio to 50 percent of the State ceiling for
such year as the population of the
jurisdiction of such general purpose
governmental unit bears to the
population of the entire State, District of
Columbia, territory, or possession in
which its jurisdiction falls. See,
however, A-17 of this § 1.103(n)-3T with
respect to the penalty for failure to
comply with the requirements of section
631{a)(3) of the Tax Reform Act of 1984.
See A-9 of this § 1.103(n)-3T with
respect to the private activity bond limit
of issuing authorities other than general
purpose governmental units.

Q-7: What is the private activity bond
limit for a general purpose governmental

unit in a State with one or more
constitutional homes rule cities?

A-7: The private activity bond limit
for a constitutional home rule city for
any calendar year is an amount equal to
the constitutional home rule city’s
proportionate share of 100 percent of the
State ceiling amount for the calendar
year. The proportionate share of a
constitutional home rule city is an
amount that bears the same ratio to the
State ceiling for such year as the
population of the jurisdiction of such
constitutional home rule city bears to
the population of the entire State. The
private activity bond limit for issuers
other than constitutional home rule
cities is computed in the manner
described in A-2 through A-6 of this
§ 1.103(n)-3T, except that in computing
the private activity bond limit for issuers
other than such constitutional home rule
cities, the State ceiling amount for any
calendar year shall be reduced by the
aggregate private activity bond limit for
all constitutional home rule cities in the
State. The term "constitutional home
rule city' means, with respect to any
calendar year, any political subdivision
of a State that, under a State
constitution that was adopted in 1970
and effective on July 1, 1971, had home
rule powers on the first day of the
calendar year. See, however, A-17 of
this § 1.103(n)-3T with respect to the
penalty for failure to comply with the
requirements of section 631(a)(3) of the
Tax Reform Act of 1984.

Q-8: How is the private activity bond
limit of an issuing authority determined
under section 103{n)(3) when there are
overlapping jurisdictions?

A-8: If an area is within the
jurisdiction of two or more
governmental lnits, that area will be
treated as only within the jurisdiction of
the governmental unit having
jurisdiction over the smallest
geographical area. However, the
governmental unit with jurisdiction over
the smallest geographical area may
enter into a written agreement to
allocate all or a designated portion of
such overlapping area to the
governmental unit having jurisdiction
over the next smallest geographical
area. Where two or more issuing
authorities, whether governmental units
or constituted authorities, have
authority to issue private activity bonds
and both issuing authorities have
jurisdiction over the identical
geographical area, that area will be
treated as only within the jurisdiction of
the one having the broadest sovereign
powers. However, the issuing authority
having the broadest sovereign powers
may enter into a written agreement to
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allocate all or a designated portion of
such area to the one with the narrower
sovereign powers. All written
agreements entered into pursuant to this
A-8 must be retained by the assignee in
its records for the term of all private
activity bonds it issues in each calendar
year to which such agreement applies.
See A-9 of this § 1.103{n)-3T with
respect to the private activity bond limit
of issuing authorities other than general
purpose governmental units.

Q-9: What is the private activity bond
limit of an issuing authority (other than
a State agency) that is not a general
purpose governmental unit?

A-8: A constituted authority
empowered to issue private activity
bonds on behalf of a governmental unit
is treated as having jurisdiction over the
same geographical area as the
governmental unit on behalf of which it
is empowered to issue private activity
bonds. Since a governmental unit has
broader sovereign powers than a
constituted authority empowered to
issue private activity bonds on its
behalf, a constituted authority has a
private activity bond limit under section
103(n) (2) and (3) of zero. Similarly, a
special purpose governmental unit is
treated for purposes of section 103(n) as
having jurisdiction over the same
geographical area as that of the general
purpose governmental unit or units from
which the special purpose governmental
unit derives its sovereign powers. Since
a general purpose governmental unit has
broader sovereign powers than a special
purpose governmental unit, a special
purpose governmental unit has a private
activity Bond limitunder section 103(n)
(2) and (3) of zero. An issuer of qualified
scholarship funding bonds, as defined in
section 103(e), is treated for purposes of
section 103(n) as issuing on behalf of the
State or politicial subdivision or
subdivisions that requested its
organization or its exercise of power to
issue bonds. See A-13 and A-14 of this
§ 103(n)-3T with respect to assignments
of private activity bond limit. For
purposes of §§ 1.103(n)-1T through
1.103(n)-6T, a special purpose
governmental unit shall be considered to
derive its authority from the smallest
general purpose governmental unit
that—

(i) Enacts a specific law (e.g., a
provision of a State constitution,
charter, or statute) by or under which
the special purpose governmental unit is
created, or

(ii) Otherwise empowers, approves, or
requests the creation of the special
purpose governmental unit, or

(iii) Appeints members to the
governing body of the special purpose
governmental unit,

and within which general purpose
governmental unit falls the entire area in
which such special purpose
governmental unit may exercise its
sovereign powers. If no one general
purpose governmental unit meets such
criteria (e.g., a regional special purpose
governmental unit that exercises its
sovereign powers within three counties
pursuant to a separate ordinance
adopted by each such county), such
special purpose governmental unit shall
be considered to derive its sovereign
powers from each of the general purpose
governmental units comprising the
combination of smallest general purpose
governmental units within which falls
the entire area in which such special
purpose governmental unit may exercise
its sovereign powers and each of which
meets (i), (ii), or (iii) above.

Q-10: Does the issue comply with the
requirements of section 103 (n) under the
following circumstances? Based on the
most recent estimate of the resident
population of State Y published by the
Bureau of the Census before the
beginning of 1988, the State ceiling for
State Y is $200 million. Based on the
same estimate, the population of City Q
is one-fourth of the population of State
Y. No part of the geographical area
within the jurisidiction of City Q is
within the jurisdiction of any other
governmental unit with jurisdiction over
a smaller geographical area. There are
no consitutional home rule cities in State
Y. Neither the Governor nor the
legislature of State Y has provided a
different formula for allocating the State
ceiling than that provided by section
103(n) (2) and (3); thus, City Q's private
activity bond limit for 1988 is $25 million
(.25 X .50 X $200 million). As of March
1, 1988, City Q has issued $15 million of
private activity bonds during calender
year 1988, none of which were issued
pursuant to a carryforward election
made in a prior year. On March 1, 1988,
City Q will issue $5 million of private
activity bonds te provide a pollution
control facility as described in section
103(b)(4) (F). C, a duly authorized
official of City Q responsible for issuing
the bonds, provides a statement that
will be included in the bond indenture or
a related document providing that—

(i) Under section 103(n) (2} and (3) of
the Internal Revenue Code, City Q has a
private activity bond limit of $25 million
for calendar year 1988 (.25 X .50 X $200
million), none of which has been
assigned to it by another governmental
unit,

(ii) State Y has not provided a
different method of allocating the State
ceiling,

(iii) City Q has not assigned any
portion of its private activity bond limit

to a constituted authority empowered to
issue private activity bonds on its
behalf, or to any other governmental
unit,

(iv) City Q has not elected to carry
forward any of its private activity bond
limit for 1988 to another calendar year,
nor has City Q in any prior year made a
carryforward election for the pollution
control facility,

(v) The aggregate amount of private
activity bonds issued by City Q during
1988 is $15 million, and

(vi) The issuance of $5 million of
private activity bonds on March 1, 1988,
will not violate the requirements of
section 103 (n) and the regulations
thereunder.

In addition, C provides the
certification described in section 103 (n)
(12) (A).

A-10: Based on these facts, the issue
meets the requirements of section 103(n)
and §§ 1.103(n)-1T through 1.103(n)-6T.
See § 1.103-13(b)(8) for the definition of
the terms “bond indenture” and"related
documents.”

Q-11: May a State provide a different
formula for allocating the state ceiling?

A-11: A State, by law enacted at any
time, may provide a different formula for
allocating the State ceiling among the
governmental units in the State (other
than constitutional home rule cities)
having authority to issue private activity
bonds, subject to the limitation provided
in A-12 of this § 1,103(n)-3T. The
governor of a State may proclaim a
different formula for allocating the State
ceiling amoung the governmental units
in such State having authority to issue
private activity bonds. The authority of
the governor to proclaim a different
formula shall not apply after the earlier
of (i) the first day of the first calendar
year beginning after the legislature of
the State has met in regular session for
more than 80 days after July 18, 1984,
and (ii) the effective date of any State
legislation dealing with the allocation of
the State ceiling. If, on or before either
date, the governor of any State
execrcises the authority to provide a
different allocation, such allocation
shall be effective until the date specified
in (ii) of the immediately preceding
sentence. Unless otherwise provided in
a State constitutional amendment or by
a law changing the home rule provisions
adopted in the manner provided by the
State constitution, the allocation of that
portion of the State ceiling that is
allocated to any constitutional home
rule city may not be changed by the
governor or State legislature unless sucn
city agrees to such different allocation.

Q-12: Where a State provides an
allocation formula different from that




Federal Register / Vol. 49, No. 195 / Friday, October 5, 1984 / Rules and Regulations

39323

provided in section 103 (n) (2) and (3),
which allocation formula applies to
obligations issued prior to the adoption
of the different allocation formula?

A-12: Where a State provides a
different allocation formula, the
determination as to whether a particular
bond issue meets the requirements of
section 103(n) will be based upon the
allocation formula in effect at the time
such bonds were issued. The amount
that may be reallocated pursuant to the
later allocation formula is limited to the
State ceiling for such year reduced by
the amount of private activity bonds
issued under the prior allocation formula
in effect for such year.

Q-13: May an issuing authority assign
a portion of its private activity bond
limit to another issuing authority if the
governor or legislature has not provided
for an allocation formula different from
that provided in section 103(n) (2) and
(3)?

A-13: Except as provided in this A-13
or in A~8, A-14, or A-15 of this
§ 1.103(n)-3T, no issuing authority may
assign, directly or indirectly, all or any
portion of its private activity bond limit
to any other issuing authority, and no
such attempted assignment will be
effective. However, a general purpose
governmental unit may assign a portion
of its private activity bond limit to (i) a
constituted authority empowered to
issue private activity bonds on behalf of
the assigning governmental unit, and (ii)
a special purpose governmental unit
deriving sovereign powers from the
governmental unit making the
assignment. In addition, a State may
assign a portion of its private activity
bond limit to a constituted authority
empowered to issue private activity
bonds on behalf of any governmental
unit within such State and to any
governmental unit within such State.
Finally, an issuing authority that is
assigned all or a portion of the private
activity bond limit of a governmental
unit pursuant to the immediately
preceding two sentences may assign
such amount or any part thereof to the
governmental unit from which it
received the assignment. None of these
permissible types of assignments shall
be effective, however, unless made in
writing by a duly authorized official of
the governmental unit making the
assignment and a record of the
assignment is maintained by the
assignee for the term of all private
activity bonds it issues in each calendar
year to which such assignment applies.
None of these permissible types of
assignments shall be effective if made
fetroactively; provided, however, that
relroactive assignments may be made

during 1984. In addition, except as
provided in A-15 of this § 1.103(n)-3T. a
purported assignment by a
governmental unit of a portion of its
private activity bond limit to an issuing
authority will be ineffective to the
extent that private activity bonds issued
by such authority provide facilities not
located within the jurisdiction of the
governmental unit making the
assignment, unless the sole beneficiary
of the facility is the governmental unit
attempting to make the assignment.
Similarly, except as provided in A-15 of
this § 1.103(n)-3T, a governmental unit
may not allocate a portion of its private
activity bond limit to an issue of
obligations to provide a facility not
located within the jurisdiction of that
governmental unit unless the sole
beneficiary of the facility is the
governmental unit attempting to allocate
its private activity bond limit to the
issue. If an issuing authority issues an
issue of obligations a portion of the
proceeds of which are to be used to
provide a facility not within its
jurisdiction other than one described in
the immediately preceding sentence,
that issue will not meet the requirements
of section 103(n) unless an issuing
authority within the jurisdiction of
which the facility is to be located
specifically allocates a portion of its
private activity bond limit to such issue
equal to the amount of proceeds to be
used to provide such facility,

Q-14: May an issuing authority assign
a portion of its private activity bond
limit to another issuing authority if the
governor or legislature has provided for
an allocation formula different from that
provided in section 103(n) (2) and (3)?

A-14: Yes, under certain conditions. In
providing a different formula for
allocating the State ceiling, a State may
permit an issuing authority to assign all
or a portion of its private activity bond
limit to other issuing authorities within
the State, provided that such assignment
is made in writing and a record of that
assignment is maintained by the
assignee in its records for the term of all
private activity bonds it issues in each
calendar year to which such assignment
applies and a record of that assignment
is maintained during such period by the
public official responsible for making
allocations of the State ceiling to issuing
authorities within the State. The
preceding sentence will only apply
where the different formula expressly
permits such assignments.
Notwithstanding this A-14, no
assignments may be made to regional
authorities without compliance with the
provisions of A-15 of this § 1.103(n)-3T.

Q-15: May a general purpose
governmental unit assign a portion of its
private activity bond limit to a regional
authority empowered to issue private
activity bonds on behalf of two or more
general purpose governmental units?

A-15: Yes, under certain conditions. In
order for an issue of private activity
bonds issued by such a regional
authority to meet the requirements of
section 103(n), each of the governmental
units on behalf of which the regional
authority issues private activity bonds
must assign to the regional authority a
portion of its private activity bond limit
based on the ratio of its population to
the aggregate population of all such
governmental units. The governmental
unit within the jurisdiction of which the
facility to be provided by the private
activity bonds will be located, however,
may elect to treat the regional authority
as if it were a constituted authority
empowered to issue such obligations
solely on behalf of that governmental
unit and, therefore, may assign a portion
of its limit to the authority solely to
provide the facility within its ;
jurisdiction. Similarly, if a facility will
solely benefit one governmental unit,
that governmental unit may make the
election described in the preceding
sentence. In addition, any of the
governmental units on behalf of which
the regional authority issues private
activity bonds, other than the
governmental unit within the
jurisdiction of which the facility will be
located, may elect to be treated as if it
had not empowered the authority to
issue that issue of private activity bonds
on its behalf. In providing a different
formula for allocating the State ceiling, a
State may permit a governmental unit to
assign all or a portion of its private
activity bond limit to a constituted
authority empowered to issue private
activity bonds on behalf of two or more
governmental units, all of which are
located within the State. The preceding
sentence will only apply where the
different formula expressly so provides.
The principles of this A-15 shall not
apply to any regional authority created
with a principal purpose of avoiding the
restrictions provided in A-13 or A-14 of
this § 1.103(n)-3T. The principles of this
A-15 shall also apply to a special
purpose governmental unit providing
facilities located within the jurisdiction
of two or more general purpose
governmental units from which it
derives sovereign powers.

- Examples. The following examples
illustrate the provisions of A-8 through
A-15 of this section:

Example (1). Authority ZZ is empowered
by City ¥ to issue obligations on its behalf to
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provide financing for pollution control
facilities located within the jurisdiction of
City Y and the geographical area within 10
miles of the limits of City Y. Authority ZZ has
no sovereign powers. Although the authority
of Authority ZZ to issue obligations enables
it to provide facilities located outside of the
jurisdiction of City Y, Authority ZZ is treated
as having jurisdiction over the same
geographical area as City Y. Since City Y has
broader sovereign powers than Authority ZZ,
under section 103(n)(3) Authority ZZ has a
private activity bond limit of zero. On March
31, 1985, Authority ZZ issues $5 million of
private activity bonds. City Y has not
assigned any portion of its private activity
bond limit to Authority ZZ. Thus, the March
31, 1985, issue of private activity bonds is
treated as an issue of abligations not
described in section 103(a), and the interest
on such obligations is subject to Federal
income taxation.

Example (2). In 1972, State S, State T, and
State V empowered Authority Z to issue
industrial development bonds on behalf of
the three States and to provide port facilities
in a harbor serving residents of all three
States. S, T, and V have populations of
1,000,000, 2,000,000, and 7,000,000,
respectively. Authority Z will issue $100
million of private activity bonds on
September 1, 1985, to finance ¢onstruction of
a dock to be located in State S. The
obligations will not meet the requirements of
section 103{n) unless S, T, and V assign a
portion of their private activity bond limits to
Authority Z pursuant to one of three methods.
First, S, T, and V may assign $10 million, $20
million, and $70 million, respectively, of their
private activity bond limits to Authority Z for
this issue. Second, S, T, and V may assign
$100 million, $0, and $0, respectively, of their
private activity bond limits to Authority Z for
this issue. Third, either T or V (but not S) may
allocate $0 of its private activity bond limit to
Authority Z for purposes of this issue, and the
remaining two States may allocate the $100
million based upon their respective
populations. For instance, if T were to
allocate $0 for purposes of this issue, S and V
must allocate $12.5 million and $87.5 million,
respectively, of their private activity bond
limits to Authority Z.

Q-18: Must an issuing authority
allocate any of its private activity bond
limit to certain preliminarily approved
projects?

A-16: Yes. Section 631(a)(3) of the Tax
Reform Act of 1984 provides that, with
respect to certain projects preliminarily
approved by an issuing authority before
October 19, 1983, the issuing authority
shall allocate its share of the private
activity bond limit for the calendar year
during which the obligations are to be
issued first to those projects. For
purposes of this A-16 and A-17 and A-
18 of this § 1.103(n)-3T, a general
purpose governmental unit will be
treated as having preliminarily
approved a project if the project was
preliminarily approved by it, by a
constituted authority empowered to
issue private activity bonds on its

behalf, or by a special purpose
governmental unit treated as having
jurisdiction over the same geographical
area as the general purpose
governmental unit. Thus, if a project
was approved by a constituted
authority, the governmental unit on
behalf of which such issue is to be
issued must assign a portion of its
private activity bond limit to the
authority pursuant to section 631(a)(3) of
the Act. If a project was preliminarily
approved by a constituted authority
empowered to issue private activity
bonds on behalf or more than one
general purpose governmental unit or a
special purpose governmental unit that
derives its sovereign powers from more
than one general purpose governmental
unit, the project will be considered
approved by each of such general
purpose governmental units in
proportion to their relative populations.
The projects that receiVe priority under
section 631(a)(3) of the Act and this A-
16 are those with respect to which—

(i) There was an inducement
resolution (or other comparable
preliminary approval] for a project
before October 19, 1983, by an issuing
authority,

(ii) A substantial user of the project
notified such issuing authority—

{A) By August 17, 1984, that it
intended to claim its rights under section
831(a)(3) of the Tax Reform Act of 1984,
and

(B) By December 31, 1984, as to the
calendar year in which it expects the
obligations to provide the project to be
issued, and

(iii) Construction of such project
began before October 19, 1983, or a
substantial user was under a binding
obligation on that date to incur
significant expenditures with respect to
the project.

For purposes of the preceding sentence,
the term "significant expenditures"
means expenditures that equal or
exceed the lesser of $15 million or 20
percent of the estimated cost of the
facilities. An igsuing authority may
require, as part of the submission
required by (ii)(B) of this A-186, that a
substantial user specify the aggregate
amount of private aclivity bonds
necessary for the project. Section
631(a)(3) does not apply to a project to
the extent that the aggregate amount of
obligations required for such project
exceeds the amount, if any, provided for
in the inducement resolution or
resolutions in existence with respect to
such project before October 19, 1983, or
in the statement that may be required by
the issuing authority as part of the
submission required by (ii)(B) of this A-

16. Similarly, section 631(a)(3) does not
apply to a project to the extent of any
material change in its nature, character,
purpose, or capacity. Section 631(a)(3)
does not apply to a project if the owner,
operator, or manager of such project is
not the same (or a related person) as the
owner, operator, or manager named in
the latest inducement resolution with
respect to such project in existence
before October 19, 1983. Section
631(a)(3) of the Act does not apply to
any project if the obligations to provide
the project are not issued in the year
specified in the submission required by
(ii)(B) of this A-16. In addition, section
631(a)(3) of the Act does not apply to
any project to the extent that the
amount of obligations to be issued for
such project exceeds the share of the
State ceiling to which the issuing
authority that authorized the project is
entitled as determined under section
103(n) (2) and (3) without regard to any
alternative formula for allocating the
State ceiling. The requirements of
section 631{a)(3) will not apply where a
State statute specifically so provides.

Q-17: What is the penalty for failure
to comply with the requirements of
section 631(a)(3) of the Act?

A-17: If any issuing authority fails to
comply with the requirements of section
631(a)(3) of the Act, its private activity
bond limit for the calendar year
following the year in which the failure
occurs shall be reduced by the amount
of private activity bonds with respect to
which the failure occurs. This penalty
applies whether the issuing authority's
private activity bond limit is determined
under the formula provided under
section 103(n) (2) and (3) or a different
formula provided under section
103({n)(6). The penalty is imposed on the
issuing authority that failed to comply
with the requirements of section
631(a)(3) or, if in the year in which the
penalty is imposed the issuing authority
does not have a sufficient private
activity bond limit to absorb the entire
penalty, on the general purpose
governmental unit treated as having
jurisdiction over the same geographical
area as the issuing authority. For
purposes of this A-17, the general
purpose governmental unit's private
activity bond limit includes the private
activity bond limit of each issuing
authority treated as having preliminarily
approved the project under A-16 of this
§ 1.103(n)-3T. Thus, for example, if a
governmental unit failed to comply with
the requirements of section 631(a)(3) of
the Act with respect to a $5 million issue
to be issued in 1985, and that
governmental unit is assigned $15
million of the State ceiling for 1986
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pursuant to a formula provided under
section 103{n)(6), that governmental unit
has a private activity bond limit of $10
million for 1986. Similarly, where a
project that was preliminarily approved
by an issuing authority that is not a
governmental unit qualifies for $10
million of priority under section

631(a)(3) of the Act is not allocated a
total of $10 million by the governmental
unit on behalf of which the issuing
authority is empowered to issue private
activity bonds, the issuing authority's
private activity bond limit, if any, for the
year following this failure is reduced by
$10 million; if the issuing authority’s
private activity bond limit for the year
following the failure is less than $10
million, the private activity bond limit of
the governmental unit on behalf of
which the private activity bonds would
have been issued had the failure not
occurred (including if necessary, on a
proportionate basis, the private activity
bond limit purported to have been
assigned to each of the other constituted
authorities empowered to issue private
activity bonds on behalf of the
governmental unit and each special .
purpose governmental unit deriving all
or part of its sovereign powers from the
governmental unit) is reduced by the
difference between $10 million and the
reduction made in the issuing authority's
private activity bond limit with respect
to such failure.

Q-18: Will a penalty be assessed for
failure to allocate private activity bond
limit to all projects that meet the
requirements section 631(a}(3) if the
amount of obligations required by all
such projects preliminarily approved by
(or treated as having been preliminarily
approved by) an issuing authority
exceeds the private activity bond limit
of such issuing authority?

A-18; No penalty will be assessed if
priority is given to those eligible projects
for which substantial expenditures were
incurred before October 19, 1983. An
issuer may define the term “substantial
expenditures' in any reasonable manner
based on the relevant facts and
circumstances and its private activity
bond limit.

Examples. The following examples
llustrate the provisions of A-16 through A~
18:

Example (1). On October 1, 1983, County S
approved an inducement resolution for the
issuance of up to $30 million of industrial
development bonds to provide a pollution
control facility described in section
103(b)(4)(F) for Corporation R. On October 5,
1883, R contracted with Corporation Q to
begin construction of the pollution control
facility immediately, and construction began
on October 10, 1983, Not later than August 17,
1884, Corporation R notified County S that it
intended to seek priority under section

631(a)(3) of the Tax Reform Act of 1984. In
addition, prior to December 31, 1984,
Corporation R notified County S that it
expected the County to issue $25 million of
industrial development bonds for its project
during calendar year 1985. Under section
103(n)(3), County S has a private activity
bond limit of $50 million for calendar year
1985, and neither the Governor nor the
legislature of the State has provided a
different allocation formula under section
103(n)(6). There are no other projects
approved by County S that have rights under
section 631(a)(3). On March 1, 1985, County S
issues $25 million of industrial development
bonds for the pollution control facility for
Corporation R. If County 8 allocates less than
$25 million of its private activity bond limit to
that project, its private activity bond limit for
1986 will be reduced by the difference
between $25 million and the amount County
S actually allocates to the project.

Example (2). The facts are the same as in
Example (1) except that during 1984
Corporation R fails to notify County S of the

year in which it expects the obligations to be -

issued. Upon such failure the pollution
control facility no longer qualifies for priority
under section 631(a)(3), and County S will not
be penalized if it does not not allocate any of
its private activity bond limit for 1985, or any
future year, to that project.

Example (3). The facts are the same as in
Example (1) except that under section
103(n)(3) County S has a private activity bond
limit of $10 million for 1885. County S will not
be penalized if it allocates $10 million of its
private activity bond limit to the project.

Example (4). The facts are the same as in
Example (3) except that on December 31,
1984, the Governor of the State provides a
different allocation from that provided under
section 103(n) (2) and (3). (The State has not
enacted a statute specifically providing that
section 631(a)(3) does not apply.) The
different allocation provides that the entire
State ceiling is allocated to the State and that
the State will allocate the State ceiling to
issuing authorities for specific projects on a
first-come, first-served basis. Corporation R
qualifies for the special rights granted by
section 631(a)(3) of the Tax Reform Act to the
extent of County S's private activity bond
limit as determined under section 103(n)(3),
i.e., $10 million, If the State fails to assign to
County S $10 million of the State ceiling or if
County S, after receiving such assignment,
fails to allocate $10 million of private activity
bond limit to the project, County S's private
activity bond limit (if any) for 1986 will be
reduced by the difference between $10
million and the amount of private activity
bond limit allocated to the project.

Example (5). The facts are the same as in
Example (1) except that Corporation R
notifies County S that it only requires $15
million for the pollution control facility,
County S only issues $15 million of private
activity bonds for the pollution control
facility, and County S only allocates $15
million of its private activity bond limit to
such obligations. County S will not be
penalized for not allocating more than $15
million of its private activity bond limit to
Corporation R even though the original

inducement resolution provided for up to $25
million.

§ 1.103(n}4T Elective carryforward of
unused private activity bond limit.

Q-1: May an issuing authority carry
forward any of its unused private
activity bond limit for a calendar year?

A-1: In any calendar year after 1983 in
which an issuing authority’s private
activity bond limit exceeds the
aggregate amount of private activity
bonds issued during such calendar year
by such issuing authority, such issuing
authority may elect to treat all, or any
portion, of such excess as a
carryforward for any one or more
projects described in A-5 of this
§ 1.103(n)—4T (carryforward projects).

Q-2: How is the election to carry
forward an issuing authority’s unused
private activity bond limit made?

A-2; An issuing authority may make
the election by means of a statement,
signed by a duly authorized public
official responsible for making
allocations of such issuing authority's
private activity bond limit, that the
issuing authority elects to carry forward
its unused private activity bond limit.
The statement shall be mailed to the
Internal Revenue Service Center,
Philadelphia, Pennsylvania 19255, prior
to the end of the calendar year with
respect to which the issuing authority
has the unused private activity bond
limit. The statement is to be titled
“Carryforward election under section
103(n)." The statement shall contain the
following information;

(i) The name, address, and TIN of the
issuing authority,

(ii) The issuing authority’s private
activity bond limit for the calendar year,

(iii) The aggregate amount of private
activity bonds issued by the issuing
authority during the calendar year for
which the election is being made,

(iv) The unused private activity bond
limit of the issuing authority, and

(v) For each carryforward project—

(A) A description of the project,
including its address and the general
type of facility (e.g., an airport described
in section 103(b)(4)(D)),

(B) The name, address, and TIN of the
initial owner, operator, or manager, and

(C) The amount to be carried forward
for the project.

In the case of a carryforward election
for the purpose of issuing student loan
bonds, the election need not include the
address of the facility or the name,
address, and TIN of the initial owner,
operator, or manager of the project but
shall state that the carryforward
election is for the purpose of issuing
student loan bonds.
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Q-3: Is a carryforward election
revocable?

A-3: Any carryforward election, and
any specification contained therein,
shall be irrevocable after the last day of
the calendar year in which the election
is made. Thus, for example, obligations
issued to finance a carryforward project
with a different initial owner, operator,
or manager from the owner, operator, or
manager specified in the carryforward
election shall not be issued purusant to
such carryforward election: An
insubstantial deviation from a
specification contained'in a
carryforward election shall not prevent
obligations from being issued pursuant
to such carryforward election: In
addition, where a carryforward election
is made with respect to more than one
carryforward project, a substantial
deviatiorr with respect to one
carryforward project shall not prevent
obligations from being issued pursuant
to such carryforward election with
respect to the other carryforward
projects.

Q-4: How is a carryforward used?

A-4: Any private activity bonds
issued during the three calendar years
(six calendar years in the case of a
project described in section 103(b){4)(F))
following the calendard year in which
the carryforward election was first
made with respect to a carryforward
project shall not be taken into account
in determining whether the issue meets
the requirements of section 103(n). If;
however, the amount of privale activity
bonds issued for the carryforward
project exceeds the amount of the
carryforward elected with respect to the
project, then the portion of the issue that
exceeds the carryforward shall be taken
into account in determining whether the
issue meets with the requirements of
section 103(n); if that portion of the issue
does not meet the requirements of
section 103(n) then the entire issue is
treated as consisting of obligations not
described in section 103(a).
Carryforwards elected with respect to
any project shall be used in the order of
the calendar years in which they arose.
Thus, for example, if an issuing
authority makes carryforward elections
in 1986 and 1988 for a carryforward
project and issues private activity bonds
for that project in 1989 and 1990, the
obligations issued in 1989 will be
applied to the 1986 carryforward
election to the extent thereof.

Q-5: For what projects may a
carryforward election be made?

A-5: A carryforward election may be
made for any project described in
section 103(b) (4) or (5), and for the
purpose of issuing student loan bonds.
Thus, for example, an issuing authority

may elect to carry forward its unused
private activity bond limit in order to
provide a sports facility described in
section 103{b)(2)(B). In addition, a
governmental unit may elect to carry
forward its unused private activity bond
limit in order to issue qualified
scholarship funding bonds. An issuing
authority may not, however, elect to
carry forward its unused private activity
bond limit in order to issue an exempt
small issue of industrial development
bonds under section 103(b)(6).

§ 1.103 (n)-5T Certification of no
consideration for allocation.

Q-1: Who must certify that there was
no consideration for an allocation?

A-1: Section 103(n)(12](A) provides
that, with respect to any private activity
bond allocated any portion of the State:
ceiling, the private activity bond will not
be described under section 103(a) unless
the public official, if any, responsible for
such allocation (*responsible public
official"") certifies under penalties of
perjury that to the best of his knowledge
the allocation of the State ceiling to that
private activity bond was not made in
consideration of any bribe, gift, gratuity,
or direct or indirect contribution to any
political campaign. With respect to any
issue of private activity bonds, the
responsible public official is the official
or officer of the issuing authority that in
fact is responsible for choosing which
individual projects will be-allocated a
portion of the State ceiling. If a body of
several individuals is responsible for
such choices, any one member of such
body qualifies as the responsible public
official.

Q-2: What is the penalty for willfully
making an allocation in consideration of
any bribe, gift, gratuity, or direct or
indirect contribution to any political
campaign?

A-2: Section 103(n)(12)(B) provides
that any person willfully making an
allocation of any portion of the State
ceiling in consideration of any bribe,
gift, gratuity, or direct or indirect
contribution to any political campaign
will be subject to criminal penalty as
though the allocation were a willful
attempt to evade tax imposed by the
Internal Revenue Code.

§1.103 (n)-6T Determinations of
popuiation.

Q-1: What is the proper method for
determining population?

A-1: All determinations of population
must be made with respect to any
calendar year on the basis of the most
recent census estimate (whether final or
provisional) of the resident population
of the State or other governmental unit
published by the Bureau of the Census

in the "Current Population Reparts”
series before the beginning of the
calendar year.

However, determinations of the
population of a general purpose
governmental unit (other than:a State,
territory, or possession) within a State,
territory, or possession may not be
based on estimates that do not contain
estimates for all of the general purpose
governmental units within such State;
territory, or possession. Thus, a caunty
may not determine its population on the
basis of a census estimate that does not
provide an estimate of the population of
the other general purpose governmental
units within the State (e.g. cities,
towns). If no census estimate is
available for all such general purpose
governmental units, the most recent
decennial census of population may be
relied on.

Example: The following example illustrates
the provisions of A-1 of this § 1.103(n}-6T:
Example, County Q is located within State

R. There are no constitutional’home rule
cities in State R. State R has not adopted a
formula for allocating the State ceiling
different from the formula provided in section
103(n) (2) and (3). The geographical area
within the jurisdiction of County Q'is not
within. the jurisdiction of any othen
governmental unit having jurisdiction over a
smaller geographical area. As of December
31, 1984, the Bureau of the Census has
published the following estimates of resident
population: “Current Population Reports;
Series P-25: Population Estimates and
Projections; Estimates of the Population of
States: July 1, 1981-1983"" and “Current
Population Reports; Series P-26: Local
Population Estimates: Population of State R,
Counties, Incorporated Places, and Minor
Civil Divisions: July 1, 1981-1982." The most
recent population estimate for State R
available prior to 1985 provides population
estimates as of July 1, 1983. The most recent
population extimates for County Q available
prior to 1985 is the estimate for July 1, 1982.
Assuming that the State ceiling for State R for
1985 is in excess of $200 million (/e $150
multiplied by the estimated population of
State R as of July 1, 1983, exceeds $200
million), County Q may determine its private
activity bond limit by using the following
formula:
P=$150%.5x W x Y/Z, where,
P=County Q's private activity bond limit,
W =the July 1, 1983, population estimate for

State R,
Y =the July 1, 1982, population estimate for

County Q, and :
Z=the July 1, 1982, population estimate for

State R.
If the State ceiling for State R is not in excess
of $200 million, County Q may determine its
private activity bond limit by using the
following formula:
P =$200,000,000x.5 X Y/Z, where
P, Y. and Z have the same meaning as above.

There is a need for immediate
guidance with respect to the provisions




Federal Register / Vol. 49, No. 195 / Friday, October 5, 1984 / Rules and Regulations

39327

contained in this Treasury decision. For
this reason it is found impracticable to
issue it with notice and public procedure
under subsection [b) of section 553 of
Title 5 of the United States Code or
subject to the effective date limitation of
subsection (d) of that section,

This Treasury decision is issued under
the authority contained in sections
103(n) and 7805 of the Internal Revenue
Code of 1954 (98 Stat. 916, 26 U.S.C.
103(n); 68A Stat, 917, 26 U.S.C. 7805).
Roscoe L. Egger, Jr.,
Commissioner of Internal Revenue,

Approved: September 14, 1984.
Ronald A. Pearlman,
Acting Assistant Secretary of the Treasury.
[FR Doc. 84-28507 Filed 10-2-84: 4:22 pm]
BILLING CODE 4830-01-M

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Parts 181 and 183

[CGD 83-012]

Certification, Safe Loading and
Flotation Standards

AGeNncCY: Coast Guard, DOT.
AcTioN: Final rule.

suMMARY: This rule amends the
Certification Regulations in Subpart B of
Part 181 and the Safe Loading and
Flotation Standards in Subparts C, E, G
and H of Part 183 of Title 33, Code of
Federal Regulations. The Coast Guard
undertook a review of its regulations
governing construction standards which
apply to the manufacture of recreational
boats in an effort to reduce the burden
of existing regulations without
sacrificing safety. Based upon the
review effort, several sections have
been determined to no longer be
necessary, or have limited value in
improving boating safety. These
amendments revise or remove these
|sections of the Certification regulations
and the Safe Loading and Flotation
Standards to relieve the regulatory
burden upon recreational boat
manufacturers, Changes in the actual
weights of currently manufactured
outboard motors are reflected in the
lable used to determine safe loading
tapacities and the amount of required
flotation material and require the
installation of additional flotation
material in some boats.

EFFECTIVE DATE: April 3, 1985, except
Table 4 in Subpart H which will b
effective July 1, 1986. -

FOR FURTHER INFORMATION CONTACT:
Mr. Alston Colihan, Office of Boating,

Public,and Consumer Affairs (G-BBS/
43), U.S. Coast Guard Headquarters,
2100 Second Street, SW., Washington,
D.C. 20593, (202) 426-1065, between 8
a.m. and 4 p.m. Monday through Friday,
except holidays.

SUPPLEMENTARY INFORMATION: The
Coast Guard published a notice of
proposed rulemaking in the Federal
Register on April 12, 1984 (49 FR 14538).
An extension of the comment period for
the notice was published in the Federal
Register on June 7, 1984 (49 FR 23663).
Interested persons were invited to
participate in this rulemaking by
submitting relevant comments. No
comments were received. The National
Boating Safety Advisory Council was
consulted and its opinions and advice
have been considered in the formulation
of these amendments. The transcripts of
the proceedings of the National Boating
Safety Advisory Council at which this
rule was discussed are available for
examination in Room 4304, U.S. Coast
Guard Headquarters, 2100 Second
Street, SW., Washington, D.C. The
minutes of the meetings are available
from the Executive Director, National
Boating Safety Advisory Council, ¢/o
Commandant (G-BBS), U.S. Coast
Guard, Washington, D.C. 20593.

This document is in furtherance of
Executive Order No. 12291. It removes
those sections of the Certification
Regulations in Subpart B of Part 181 and
the Safe Loading and Flotation
Standards in Subparts C, E, G and H of
Part 183 that do not significantly
contribute to boating safety.

Drafting Information

The principal persons involved in
drafting these amendments are Mr.
Alston Colihan, Project Manager, Office
of Boating, Public, and Consumer
Affairs, and LT Sandra Sylvester,
Project Attorney, Office of the Chief
Counsel.

Discussion of Comments

No comments were received on the
proposal.

Regulatory Evaluation

These regulations are considered to
be nonmajor under the provisions of
section 2 of Executive Order No. 12291
and are nonsignificant in accordance
with the guidelines set out in the Policies
and Procedures for Simplification,
Analysis, and Review of Regulations
(DOT Order 2100.5 of May 22, 1980). The
Coast Guard estimates that 2,000 boat
models have a rated capacity of more
than 550 pounds of persons. The
elimination of the requirement for
conducting the dry stability test for each
of these models will result in an

estimated total savings to the boating
industry of $200,000 per year. The
amendments to the Flotation Standard
would result in only minor increases in
the costs of manufacturing some boats.
Using 1982 sales estimates, forty percent
of the 236,000 outboard boats
manufactured will be subject to an
increase in the amount of flotation
material required using the new Table 4
in Subpart H. Some boats with low
horsepower ratings will require less
flotation material because the weights
for those motors have decreased. As a
result, performing calculations in
accordance with the Flotation Standard
using the new Table 4 in Subpart H will
amount to an average increased cost of
$8.00 per boat.

Since the cost per boat is minimal, in
accordance with section 805(b) of the
Regulatory Flexibility Act (94 Stat. 1164),
it is certified that this rule will not have
a significant economic impact on a
substantial number of small entities.
Boat builders have until July 1, 1986
before the change to Table 4 in Subpart
H becomes effective and any design
modifications necessary to
accommodate additional flotation
material can be incorporated in normal
model year changes within this two year
period.

List of Subjects in 33 CFR Parts 181 and
183

Marine safety.

In consideration of the foregoing,
Parts 181 and 183 of Title 33, Code of
Federal Regulations are amended to
read as follows:

PART 181—MANUFACTURER
REQUIREMENTS

1. By removing and reserving
§ 181.15(c) and revising § 181.15(d) to
read as follows:

§ 181.15 Contents of labels.

» * . - .

{c) [Reserved]

(d) Except as provided in paragraph
(e) of this section, the manufacturer
may, in addition to the information
required by paragraphs (a) and (b) of
this section, display on the certification
label any or all of the following
information:

. - » - -

PART 183—BOATS AND ASSOCIATED
EQUIPMENT

2. By revising § 183.39(a) to read as
follows:
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§ 183.39 Persons capacity: Inboard and
inboard-outdrive boats.

(a) The persens capacity in pounds
marked on a boat that is designed to use
one or more inboard engines or inboard-
outdrive units for propulsion must nat
exceed:

(1) The maximum weight capacity
determined under § 183.33 for the boat;
or

{2) For boats with a maximum persons
capacity less than 550 pounds, the
maximum persons capacity determined
in the following manner:

3. By revising § 183.41(a) to read as
follows:

§ 183.41 Persons Capacity: Outboard
boats.

(a) The persons capacity in pounds

marked on a boat that is designed to use
one or more outboard motors for
propulsion must not exceed:

(1) The maximum weight capacity
determined under § 183.35 for the boat
minus the motor and control weight,
battery weight (dry), and full portable
fuel tank weight from Table 4 of Subpart
H of this Part; or

(2) For boats with a maximum persons
capacity less than 550 pounds, the
maximum persons capacity determined
in the following manner:

- . » - *

Subpart E—Flotation—[Reserved]

4. Part 183 is amended by removing
and reserving Subpart E (§§ 183.61—
183.67).

5. Effective July 1, 1986 Table 4 in Subpart H is revised to read as follows:

TABLE 4. —WEIGHTS (POUNDS) OF OUTBOARD MOTOR AND RELATED EQUIPMENT FOR VARIOUS
BOAT HORSEPOWER RATINGS

Motor and control weight Battery weight Full
Boat horsepower raling 14345
Dry Swamped Dry Submerged %"*
Column No.
1 3 4 5 6

0102 25 20 25
211039 40 34 40
4007 60 52 25 35
711015 o9 82 20 1 50 160
15.1 10 25, 125 105 45 25 50 220
25.1 1o 45 170 143 45 25 100 315
45.1 to 60 235 165 45 25 100 360
60.1 1o 80 280 235 45 25 100 425
80.1 10 145 405 352 45 25 100 550
1451 10 275 430 380 45 25 100 575
275.1 and up. 605 538 45 25 100 750
TRANSOMS DESIGNED FOR TWIN MOTORS
B O B e ere oty svrmiiassisersiystvaiiyosiossnmmut 340 286 90 50 100 580
90.1 10 120 470 390 90 50 100 660
120.1 to 160 560 470 90 50 100 750
160.1 1o 290 810 704 S0 S0 100 1000
290.1 to 550 260 760 S0 50 100 1050
550.1 and up. 1210 1076 20 50 100 1400

(46 U.S.C. 4302; 49 CFR 1.46(n)(1))
Dated: August 27, 1984.
A.D. Breed,

Commodore, U.S. Coast Guard, Chief, Office af Boating, Public, and Consumer Affairs:

|FR Doc. 84-26365 Filed 10-4-84; 8:45.am)
BILLING CODE 4910-14-M

VETERANS ADMINISTRATION
38 CFR Parts 5, 8, 13, and 17

Revocation of Obsolete Regulations

AGENCY: Veterans Administration.
ACTION: Final rule; Revecation.

SUMMARY: The Veterans Administration
is revoking a number of obsolete and

superfluous regulations. The provisions
of these regulations have been either
incorporated into other regulations or
have been made obsolete by
subsequently enacted legislation.

EFFECTIVE DATE: September 28, 1984.

FOR FURTHER INFORMATION CONTACT:
Nancy C. McCoy, Chief, Directives
Management Division, Paperwork
Management and Regulations Service
(731), Veterans Administration, 810

Vermont Avenue, NW., Washington, DC
20420, (202) 389-2308.

SUPPLEMENTARY INFORMATION: The
Veterans Administration is reveking 38
CFR 5.50, 8.185, 8.186, 13.500 17.951,
17.952 and 17.953. The sections are listed
showing current provisions:

Section 5.50 (forfeiture}—superseded
by §§ 3.900-3.905.

Sections 8.185 and 8.186 (certaim NSLI
dividends and premium refunds)—no
longer needed.

Section 13.500 (certain disbursements
from personal funds of patients}—
superseded by § 13.108(b).

Section 17.951 (hospital, domiciliary
care and medical treatment}—
superseded by §§ 17.31(b)(4), 17.36{b),
17.47(c)(1), 17.60 and 17:115.

Section 17.952 (determination of
mental competency of certain members
of the Uniformed Services)—no longer
needed

Section 17.953 (hospital and medical
services for veterans suffering from
noncompensable peacetime service-
connected disabilities)—superseded by
§§ 17.30, 17.47. :

The Veterans Administration finds
that this action is not included within
the term “major rulemaking' as set forth
in section 1(a)(3) of Executive Order
12291, Federal Regulation. This action is
a purely administrative matter. In
addition, this action has no effect under
the Regulatory Flexibility Act (15 U.S.C.
601-612).

Under the authority of the
Administrator of Veterans Affairs as set
forth in 38 U.8.C. 210, sections 5.50,
8.185, 8.1886, 13.500, 17.951, 17,952 and
17.953 are hereby revoked and reserved.

Dated: September 28, 1984.

By direction of the Administrator.

Evereit Alvarez, Jr.,

Deputy Administrator.

[FR Doc. 84-26458 Filed 10-4-84: 8:45 am)
BILLING CODE 8320-01-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 271
[WH-FRL-2686-8]

North Dakota Decision on Final
Authorization of Stale Hazardous
Waste Management Program

AGENCY: Environmental Protection
Agency.

ACTION: Notice of Final Determination
on Application of North Dakota for Final
Authorization.
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sumMARY: North Dakota has applied for
final authorization under the Resource
Conservation and Recovery Act
(RCRA). EPA has reviewed North
Dakota's application and has reached a
final determination that North Dakota's
hazardous waste program satisfies all of
the requirements necessary to qualify
for final authorization. Thus, EPA is
granting final authorization to the State
to operate its program in lieu of the
Federal program.

EFFECTIVE DATE: Final Authorization for
North Dakota shall be effective at 1:00
p.m. on October 19, 1984.

FOR FURTHER INFORMATION CONTACT:
Henry C. Schroeder, EPA /Region 8, 1860
Lincoln Street, Denver, Colorado 80295,
Telephone: (303) 844-2221,
SUPPLEMENTARY INFORMATION: Section
3006 of the Resource Conservation and
Recovery Act (RCRA) allows the
Environmental Protection Agency (EPA)
to authorize State hazardous waste
programs to operate in the State in lieu
of the Federal hazardous waste

program. To qualify for final
authorization, a State's program must (1)
be “equivalent” to the Federal program;
(2) be consistent with the Federal
program and other State programs; and
(3) provide for adequate enforcement
[Section 3006(b) of RCRA, 42 U.S.C.
6226(b)]-

On March 14, 1984, North Dakota
submitted a complete application to
obtain final authorization to administer
the RCRA program. On July 10, 1984,
EPA published a tentative decision
announcing its intent to grant North
Dakota final authorization. Further
background on the tentative decision to
grant authorization appears at Vol. 49,
No. 133, Federal Register, Page 28076,
July 10, 1984,

Along with the tentative
determination EPA announced the
availability of the application for public
comment and the date of a public
hearing on the application. The public
hearing was held on August 14, 1984,
Four positive statements were received
énd no adverse comments.

The tentative determination to
authorize the State of North Dakota was
made based on North Dakota's
commitment to provide additional
materials to EPA. The materials were
presented and reviewed in time for the
public to review, and adequately
addressed EPA's prior concerns as
follows:

EPA stated that the State statute
contains an in existence date for interim
Status about eight months later than
EPA’s; July 1, 1981 as opposed to
November 19, 1980. This needed to be
remedied by changing the date during

the next legislative session or agreeing,
in the MOA, to change regulations and
permit affected facilities within one year
of any new waste listings by EPA.

North Dakota has committed in the
MOA to change regulations and permit
affected facilities within one year of any
new waste listings by EPA. The State
Attorney General has certified that the
State can make this commitment. This
assures that no facility will qualify for
interim status under State law for whom
a permit would be required under
Federal law.

Decision

After reviewing the public comment
and the changes the State has made to
its application/program since the
tentative decision, I conclude that North
Dakota's application for final
authorization meets all of the statutory
and regulatory requirements established
by RCRA. Accordingly, North Dakota is
granted final authorization to operate its
hazardous waste program. This means
that North Dakota now has the
responsibility for permitting treatment,
storage and disposal facilities within its
borders and carrying out the other
aspects of the RCRA program. North
Dakota also has primary enforcement
responsibility, although EPA retains the
right to take enforcement actions under
sections 3008, 7003, and 3013 of RCRA.

Compliance With Executive Order 12291

The Office of Management and Budget
has exempted this rule from the
requirements of section 3 of Executive
Order 12291.

Certification Under the Regulatory
Flexibility Act

Pursuant to the provisions of 5 U.S.C.
505(b), I hereby certify that this
authorization will not have a significant
economic impact on a substantial
number of small entities. The
authorization effectively suspends the
applicability of certain Federal
regulations in favor of Utah's program,
thereby eliminating duplicative
requirements for handlers of hazardous
waste in the State. It does not impose
any new burdens on small entities. This
rule, therefore, does not require a
regulatory flexibility analysis.

List of Subjects in 40 CFR Part 271

Hazardous materials, Indian lands,
Reporting and recordkeeping
requirements, Waste treatment and
disposal, Intergovernmental relations,
Penalties, Confidential business
information.

Authority: This notice is issued under the
authority of section 2002(a), 3008, and 7004(b)

of the Solid Waste Disposal Act as amended
42 U.8.C. 8912(a), 69286, 6974(b).
Dated: Octaber 2, 1984.
John G. Welles,
Regional Administrator.
[FR Doc. 84-26482 Filed 10-4-84; 8:45 am)
BILLING CODE 8560-50-i

e —————
DEPARTMENT OF THE INTERIOR
Bureau of Land Management

43 CFR Parts 3100, 3200, 3470, and
3500

[Circular No. 2554]

Oil and Gas Leasing; Geothermal
Resources Leasing; Coal Management
Provisions and Limitations; and
Leasing of Solid Minerals Other Than
Coal and Oll Shale; Amendment
Changing the Coliection Process for
Mineral Leases

AGENCY: Bureau of Land Management,
Interior.

ACTION: Final rulemaking.

SUMMARY: This final rulemaking will
amend the existing regulations covering
the procedures for collection of bonus
and rental payments required in
connection with mineral leases issued
by the Bureau of Land Management. The
final rulemaking will transfer the bonus
and rental payments after the payment
for the initial year for six categories of
lands that were excluded by the final
rulemaking that appeared in the Federal
Register on March 27, 1984 (49 FR
11636).

EFFECTIVE DATE: January 1, 1985.

ADDRESS: Any inquiries or suggestions
should be sent to: Director (140), Bureau
of Land Management, 1800 C Street
NW., Washington, D.C. 20240.

FOR FURTHER INFORMATION CONTACT:
Robert C. Bruce, (202) 343-8735.

SUPPLEMENTARY INFORMATION: A final
rulemaking which implemented the
provisions of the Federal Oil and Gas
Royalty Management Act of 1982 (30
U.S.C. 1701-1757) and a Memorandum of
Understanding between the Bureau of
Land Management and the Minerals
Management Service dealing with the
question of remittances in connection
with mineral leases issued by the
Bureau of Land Management was
published in the Federal Register on
March 27, 1984 (49 FR 11636). That final
rulemaking required that the bonus and
rental remittances made after the initial
payment should be made to the Minerale
Management Service. The final
rulemaking excluded six categories of




39330.

Federal Register / Vol. 49, No. 195 / Friday, October 5, 1984 / Rules and Regulations

lands from this requirement. This
exclusion resulted in confusion among
lessees as to where they should send
their bonus and rental payments. As a
result of the concerns expressed by
several lessees, the Department of the
Interior carefully reexamined the
question of the need to have a different
payment requirement for the six
categories of lands excluded by the final
rulemaking of March 27, 1984. It was
determined that the bonus and rental
remittances on the excluded lands could
be paid to the Minerals Management
Service. This final rulemaking will
require that all bonus and rental
remittances made after the initial
remittance be made to the Minerals
Management Service. Provisions have
been made to notify the approximately
3,000 lease holders that will be affected
by this final rulemaking to make their
remittances to the Minerals
Management Service.

This change is being issued as a final
rulemaking because it is an
administrative change, one that imposes
no new burdens on the public. Holders
of mineral leases on the six categories of
lands covered will continue to have to
remit required payments, but with this
amendment will make all payments
after the initial payment to the Minerals
Management Service, rather than the
Bureau of Land Management.

The principal author of this final
rulemaking is Robert C. Bruce, Office of
Legislation and Regulatory
Management, Bureau of Land
Management.

It is hereby determined that this
rulemaking does not constitute a major
action significantly affecting the quality
of the human environment and that no
detailed statement pursuant to section
102(2)(C) of the National Environmental
Policy Act of 1969 (42 U.S.C. 4332(2)(C))
is required.

The Department of the Interior has
determined that this document is not a
major rule under Executive Order 12291
and will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.).

The changes made by this final
rulemaking will affect equally all
entities, large or small. The impact will
be insignificant since it only requires a
change in the agency within the
Department of the Interior to whom the
required remittances payable after lease
issuance are made in connection with
mineral leases issued by the Bureau of
Land Management on six identified
categories of lands.

This final rulemaking contains no
additional information collection
requirements requiring approval by the

Office of Management and Budget under
44 U.S.C. 3501 et seq.

List of Subjects
43 CFR Part 3100

Administrative practice and
procedure, Environmental protection,
Mineral royalties, Public Lands—
classification, Public lands—mineral
resources, Surety bonds.

43 CFR Part 3200

Environmental protection, Geothermal *

energy, Mineral royalties, Public lands—
classification, Public lands—mineral
resources, Surety bonds.

43 CFR Part 3470

Coal, Mineral royalties, Mines, Public
lands—mineral resources, Surety bonds.

43 CFR Part 3500

Mineral royalties, Public lands—
mineral resources, Surety bonds.

Under the authority of the Mineral
Leasing Act of 1920, as amended and
supplemented (30 U.S.C. 181 et seq.), the
Mineral Leasing Act for Acquired Lands,
as amended (30 U.S.C. 351-359), the
Federal Oil and Gas Royalty
Management Act of 1982 (30 U.S.C. 1701
et seq.), the Geothermal Steam Act of
1970 (30 U.S.C. 1001-1025), the Federal
Coal Leasing Amendments Act of 1976,
as amended (90 Stat. 1083-1092) and the
Federal Land Policy and Management
Act of 1976 (43 U.S.C. 1701 et seq.),
Groups 3100, 3200, 3400 and 3500,
Subchapter C, Chapter II of Title 43 of
the Code of Federal Regulations is
amended as set forth below.

Dated: September 28, 1984.
]. Steven Criles
Acting Assistant Secretary of the Interior.

PART 3100—[AMENDED]

§3103.1~-2 [Amended]
1. Section 3103.1-2(a) is amended by:
A. Amending paragraph (1) by
removing the last sentence thereof in its
entirety; and

B. Amending paragraph (2) by
removing the phrase “for nonproducing
leases not covered by paragraph (a)(1)
of this section”.

PART 3200—[AMENDED]

§ 3205.1-2 [Amended]
2. Section 3205.1-2(a) is amended by:
A. Amending paragraph (1) by
removing the last sentence thereof in its
entirety; and

B. Amending paragraph (2) by
removing the phrase “not covered by
paragraph (a](1) of this section".

PART 3470—[AMENDED]

§ 3473.1-2 [Amended]

3. Section 3473.1-2(a) is amended by:

A. Amending paragraph (1) by
removing the last sentence thereof in its
entirety; and

B. Amending paragraph (2) by
removing the phrase “not covered by
paragraph (a)(1) of this section".

PART 3500—[AMENDED]

§3503.1-2 [Amended]

4. Section 3503.1-2 (a) is amended by:

A. Amending paragraph (1) by
removing the last sentence thereof in its
entirety; and

B. Amending paragraph (2) by
removing the phrase “not covered by
paragraph (a)(1) of this section".
[FR Doc. 84-28442 Filed 10-4-84; 8:45 am]
BILLING CODE 4310-84-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 2 and 87

[General Docket No. 84-186; RM-4077; FCC
84-446]

Aeronautical Flight Test Telemetering
Operations

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document amends the
Commission's rules that govern
aeronautical flight test telemetering
operations. This action is taken to
conform our rules with the Final Acts of
the 1979 World Administrative Radio
Conference and to address a petition
filed by the Aerospace & Flight Test
Radio Coordinating Council. The
amended rules would expand
aeronautical flight test telemetering
operations to the 2310-2390 MHz band
and modify the technical criteria that
govern such operations.

EFFECTIVE DATE: November 5, 1984,

FOR FURTHER INFORMATION CONTACT:
William P. Berges, Private Radio Bureau,
(202) 632-7175.

SUPPLEMENTARY INFORMATION: .
List of Subjects
47 CFR Part 2

Communications equipment.
Aeronautical stations.
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Report and Order (Proceeding
Terminated)

In the matter of amendment of Parts 2 and
87 of the Commission's rules regarding
aeronautical flight test telemetry, Gen.
Docket No. 84-186, RM—4077.

Adopted: September 26, 1984.

Released: September 28, 1984.

By the Commission.

1. This Report and Order amends Parts 2
and 87 of the Commission’s rules to permit
the operation of aeronautical flight test
telemetering airborne stations (flight test
telemetry stations) in the 2310-2390 MHz
band.! It also clarifies the rules that govern
such operations in the bands 1435-1535 MHz
and 2310~2390 MHz.

Background

2. On February 24, 1984, the
Commission adopted a Notice of
Proposed Rule Making (Notice)
proposing to amend the Commission’s
flight test telemetry rules.? This action
was taken to conform our rules with the
Final Acts of the 1979 World
Administrative Radio Conference
(WARC~79) and to address a petition
(RM-4077) filed by the Aerospace &
Flight Test Radio Coordinating Council
(AFTRCC).? In the Notice we stated that
Government agencies and non-
Government FCC licensees are currently
authorized to use flight test telemetry
frequencies in the 1435-1535 MHz band
on a shared, coordinated basis. The
frequencies between 1435-1485 MHz are
assigned primarily for the flight testing
of unmanned aircraft or their major
components, and the frequencies
between 1485-1535 MHz are assigned
primarily for the flight testing of manned
aircraft and missiles or their major
components. Flight test telemetry
licensees are normally authorized to
operate on 1 MHz bandwidth channels
but upon showing of need operations on
wider bandwidths are permitted. In
recent years the number and complexity
of flight tests have increased
substantially and have caused
congestion in the 1435-1535 MHz band.

'Flight test telemetry stations are used to
transmit diagnostic lest data during the research
end development ph of m d and mned
aircraft, boostér rockets and other expendable
vehicles, or their major components. This includes
operations agsociated with the launching and re-
entry into the earth's atmosphere of manned or
unmanned objects undergoing flight tests, as well as
any incidental orbiting prior to re-entry.

*Gen. Docket No. 84-186, released March 2, 1984,
FCC 84-57, 49 FR 8435.

*AFTRCC is a trade association of major entities
ngaged in the design and manufacture of
Covernment and non-Government aircraft, space
licles and their major components. AFTRCC is
iecognized by the Commission as the freq Y
dd isory committee for non-Government flight test
felemetry station assignments. See Report and
Urder, Docket No. 18234, adopted January B, 1969,
15FCC 2d 831,

As a result, in WARC-79 the United
States supported the use of the 2310-
2390 MHz band on a primary basis for
flight test telemetry operations and the
proposal was adopted. On November 8,
1983, the Commission amended § 2.106
of the rules (Table of Frequency
Allocations) to allocate the 2310-2390
Mhz band primarily to aeronautical
flight test telemetering and associated
telecommand operations.* The Table
also affords primary status to the
Government Radiolocation Service in
this band.

3. In response to AFTRCC's petition
the Commission proposed to make the
following changes to the rules that
govern the licensing and operation in the
flight test telemetry frequencies:

(a) Make the 2310-2390 MHz band
available for assignment to flight test
telemetry stations.

(b) Eliminate restrictions in the flight
test telemetry service specifying certain
frequencies for manned and others for
unmanned operations.

(c) Specify a maximum power
limitation of 25 watts at the output
terminals of flight test telemetry
transmitters.

(d) Authorize the use of ground-to-air
telecommand operations in the flight
test telemetry bands.

(e) Authorize the use of 1, 3 and 5
MHz bandwidth channels on a routine
basis in the flight test telemetry service,
and conform with the international
Radio Regulations by requiring flight
test telemetry transmitters installed
after January 1, 1985, and all such
transmitters in operation after January 1,
1990, to have a frequency tolerance of
0.002%.

(f) Retain the current rules defining
the bandwidth of flight test telemetry
stations.

(g) Not require applicants to provide
spectrum occupancy photographs of
their stations to the frequency advisory
committee.

(h) Add emission limitations for
digitally modulated (F9Y) flight test
telemetry stations identical to those
currently applied to F9 stations.

(i) Require the frequency advisery
committee to coordinate frequency
assignment requests with the
responsible Government Area
Freguency Coordinator.

Comments and Discussion

4. The following parties filed
comments in this proceeding: (a)
AFTRCC, (b) American Radio Relay
League, Incorporated (ARRL), and (c)

* See Second Report and Order, General Docket
No. 80-739, released December 8, 1983, FCC 83-511;
49 FR 2357, January 19, 1984.

Southern California Repeater and
Remote Base Association (SCRRBA).
Reply comments were filed by AFTRCC.
The issues raised in this proceeding
were also reviewed by an ad hoc
committee (Ad Hoc 185) formed by the
Interdepartment Radio Advisory
Committee (IRAC).®

Amateur Allocation

5. ARRL and SCRRBA had filed
petitions for reconsideration in Gen.
Docket No, 80-739 requesting that the
secondary allocation of the 2310-2390
MHz band for the Amateur Radio
Service be retained. In their comments
in this proceeding, ARRL reiterated its
request that the Amateur Radio Service
retain its secondary allocation of the
band. SCRRBA argued that it was
premature to take final action in this
proceeding until the petitions for
reconsideration were resolved. AFTRCC
opposed the use of the 2310-2390 MHz
band by the Amateur Radio Service.

6. In a Memorandum Opinion and
order in Gen. Docket No. 80-739,
released July 2, 1984, FCC 84-306, the
Commission denied the ARRL and
SCRRBA petitions for reconsideration.
Therefore, the issues raised by ARRL
and SCRRBA regarding a secondary
allocation of the 2310-2390 MHz band
for the Amateur Radio Service are moot,
Accordingly, we are amending the rules
to implement the allocation of the 2310~
2390 MHz band for flight test telemetry
operations as proposed.

Frequencies for Manned and Unmanned
Operations

7. The Notice proposed to eliminate
the division of frequencies between
manned and unmanned vehicles. We felt
this change would provide greater
flexibility and permit more efficient use
of the bands by frequency coordinators
and flight test officers. There was no
opposition to this proposal. Therefore,
for the reasons stated in the Notice we
are amending the rules as proposed.

Power Limitation

8. The Commission’s rules currenily
provide that the power of any station in
the Aviation Services must not be
greater than the minimum required for
satisfactory operation.®In its petition
AFTRCC recommended that the
Commission’s rules be amended to
authorize a maximum power limitation
of 25 watts at the antenna input of flight
test telemetry stations. AFTRCC
requested this power limitation to

* Ad Hoc 185 is a committee formed by IRAC 1o
review the issues in this proceeding for Government
users of the flight test telemelry bands.

%See § 87.63(a), 47 CFR 87.83(a).
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prevent adjacent channel interference.
In the Notice we pointed out it would be
very difficult for the Commission to
enforce a maximum power limitation at
the antenna input. Consequently, we
proposed rules specifying a maximum
power limitation of 25 watts at the
output terminals of flight test telemetry
transmitters.”

9. In its comments AFTRCC argued
that the Commission's proposed rules do
not satisfy the 25 watt antenna input
power limitation recommended in its
petition. AFTRCC stated that the
Commission’s proposal would provide
less than 25 watts at the antenna input
because in many cases the transmitter
power of flight test telemetry stations is
fed to more than one antenna. Also,
large flight vehicles may require long
cables between the transmitter and
antenna, which attenuate substantially
the power available at the antenna
input. Therefore, AFTRCC urged the
Commission to adopt rules consistent
with the petition's recommendation.

10. As indicated in the Notice, a
maximum power limitation measured at
the antenna input would be impractical
to enforce. It would also be dificult to
type accept transmitters with differing
performance characteristics, depending
upon their ultimate application.

After careful review of this issue, we
conclude that there is no need to impose
more restrictive power limitations on
flight test stations. AFTRCC coordinates
all non-Government flight test frequency
assignments and as the frequency
coordinator it has the discretion to
recommend disapproval of flight test
telemetry operations seeking to employ
excessive power. Thus it is preferable to
retain this flexible arrangement rather
than impose an unsatisfactory standard.
Therefore, we are not adopting the more
restrictive power limitation proposed in
the Notice.

Telecommand Operations

11. In response to AFTRCC's request
the Notice proposed to amend the rules
to authorize the use of the 1435-1535
MHz and the 2310-2390 MHz bands for
ground-to-air telecommand
communications. Telecommand
communications were defined to include
only ground-to-air transmissions directly
associated with the support of
telemetering functions authorized in
these bands. The following examples of
telecommand operations were noted: (a)
In-flight, real-time reformatting of
airborne data systems; (b) time code
synchronization; (c) in-flight
programming of peculiar flight test
equipment, i.e., excitation of aircraft

*See paragraph 11 in the Notice.

control surfaces to determine flutter
characteristics of aircraft; (d) merging of
data from ground telemetry systems,
such as event markings, with the
airborne transmitted data; and (e)
presentation to the test pilot of critical
flight information that is obtained when
the flight test telemetry data are
processed on the ground. Additionally,
the Notice questioned whether
telecommand operations should be
segregated on designated segments of
the telemetry bands or assigned
adjacent to the telemetry channels
authorized for the particular flight test
vehicle in order to prevent co-channel
and adjacent channel interference.®

12. In its comments AFTRCC argued
that the term “telecommand” is too
broad and that the proposed rules do
not adequately define the scope of the
intended "uplink” telemetry operations.
For example, AFTRCC feared the bands
could be used to control unmanned
remotely piloted vehicles (RPV's).
AFTRCC recommends limiting the use of
such “uplink” communications to
transmit data or directions to onboard
flight test systems under the control of
the vehicle's crew.® Additionally,
AFTRCC recommended that such
“uplink" communications not be
resiricted to specific channels in the
telemetry bands.

13. We believe that the proposed rules
adequately limit and define the use of
the bands for ground-to-air
telecommand communications. In Gen.
Docket No. 80-739, the Commission
modified US276 in the Table of
Frequency Allocations to read as
follows: “Use of the band 2310-2390
MHz by the mobile service is limited to
aeronautical telemetering and
associated telecommand operations for
flight testing of manned or unmanned
aircraft, missiles * * *.” (emphasis
added). It was also indicated that US78
which pertains to the use of the 1435~
1535 MHz band would be modified in
the instant proceeding.'® Thus we used
the term “telecommand” to be
consistent with previous actions.
Further, the proposed rule §§ 87.5,
87.331(e), and 87.338(a) limit
telecommand transmissions in the 1435~
1535 MHZ and 2310-2390 MHz bands to
those operations that are associated
directly with the support of flight test
telemetering authorized in these bands.
In summary, the telecommand
operations proposed in this proceeding
must meet two criteria: (a) They must be

*See paras. 14, of the Notice and B.1. and B.8. in
the Appendix of the Notice.

*See AFTRCC comments pages 6, 7 and 8.

0 See, Second Report and Order, Docket No 80-
739, supra at paras 49 and 54.

associated with the diagnostic
information transmitted by flight test
telemetry stations of manned or
unmanned flight vehicles provided such
information is for the test vehicle or its
major components, and (b) the
information transmitted by the
telecommand stations must be in a
format similar to the one used by flight
test telemetry stations, i.e., of an analog
or digital data type, uniquely
distinguished from the types used for
voice and video transmissions.
Therefore, we do not believe the
proposed rules expand the authorized
use of the bands to include all forms of
telecommand operations as feared by
AFTRCC. However, we concur with
AFTRCC's view that there is no need to
restrict telecommand operations to
specific channels. Accordingly, we are
amending the rules relating to
telecommand operations as proposed.

Bandwidth and Frequency Stability

14. The Notice proposed to authorize
the use of 1, 3 and 5 MHz bandwidth
channels on a routine basis in the flight
test telemetry service to accommodate
high speed data transmissions by flight
test telemetry stations. There was no
objection to this proposal. Therefore, we
are amending the rules as proposed to
provide greater flexibility for the subject
licensees.

15. AFTRCC's petition recommended
expanding the 0.003% frequency
tolerance to transmitters operating in
the 2310-2390 MHz band. Because the
international Radio Regulations will
require all transmitters operating in the
telemetry bands to have a frequency
tolerance of 0.002% after January 1, 1990,
the Notice proposed the following
implementation schedule: (a)
Transmitters installed prior to January 2.
1985, must have a frequency tolerance of
0.003%; (b) transmitters installed after
January 2, 1985, must have a frequency
tolerance of 0.002%; and (c) all
transmitters in operations after January
1, 1990, must have a'frequency tolerance
of 0.002%. In its comments AFTRCC
pointed out that the inventory of 0.003%
frequency tolerance transmitters
maintained by aerospace manufacturers
may not be depleted by January 1, 1985,
when the proposed frequency tolerance
of 0.002% would go into effect.
Accordingly, we are adopting rules to
require a frequency tolerance of 0.002%
for all transmitters manufactured after
January 1, 1985. After January 1, 1990, all
transmitters operating in the telemetry
bands must have a frequency tolerance
of 0.002% regardless of their date of
manufacture.




Federal Register / Vol. 49, No. 195 / Friday, October 5, 1984 / Rules and Regulations

39333

Definition of Bandwidth

16. In its petition AFTRCC argued that
the various definitions and standards
which specify the channel bandwidth of
flight test telemetry stations in the
Commission's rules and National
Telecommunications and Information
Administration (NTIA) manuals are
confusing. AFTRCC sought a single
definition for bandwidth and revision of
the factors in § 2.202(g) of the
Commission’s rules that are used to
compute the bandwidth of flight test
telemetry stations.'!In the Notice we
noted that the terms of these definitions
are interrelated but have different
meanings. We tentatively concluded not
to adopt the changes recommended by
AFTRCC but we requested comments on
this issue.

17. AFTRCC commented that the
changes recommended in its petition
would present realistically the
bandwidth that is actually used and
state more accurately the amount of
spectrum actually occupied by each
telemetry system with no change to the
spectrum congestion. As a result, the
recommended changes would facilitate
assignment or scheduling of adjacent
channels during the same operating
period.

18. The gist of this problem is that
flight test telemetry stations assigned
adjacent frequency channels experience
interference when they are operating in
geographic proximity. This is a natural
phenomenon which is neither unique to
nor properly solved by redefining the
bandwidth of flight test telemetry
stations. In radio services where the
Commission or other industry
organizations coordinate frequency
assignments, this type of interference is
prevented by specifying separation
distances for stations operating on
adjacent frequency channels.!? AFTRCC
and flight test schedulers can develop
similar standards and procedures to
prevent this problem. We continue to
believe that although the subject terms
are interrelated the different meanings
are necessary. For example: necessary
bandwidth is defined as the width of the
frequency band which is sufficient to
ensure the transmission of information
at the required rate and quality under
specified conditions. Necessary
bandwidth has an absolute constant
value which is used to determine the
channel bandwidth that a station is
authorized for its operation. Occupied

''See AFTRCC petition RM—4077, filed March 17,
1982 at page 18 and Appendix C.

'*For example for adjacent frequency channel
separation of FM broadcast and TV stations see
§ 73.207, 73.213 and 73.610, 47 CFR 73.207, 73.213,
and 73.610.

bandwidth is the width of a frequency
band in which above and below its
center the emissions are attenuated at a
prescribed rate. Utilizing a single
definition of “bandwidth" for all these
terms would do little to alleviate
adjacent channel interference.
Accordingly, we will retain the
bandwidth definitions and factors
currently specified in the rules.

Spectrum Ogcupancy Photographs

19. AFTRCC also requested the
Commission to require applicants for
flight test telemetry frequencies to
provide spectrum occupancy
photographs of their stations. These
photographs could be used by the
frequency coordinators to assist in
selecting the optimum frequencies for
the applicants, verify at the test range
that each telemetry station is operating
within its authorized emission limits,
and supply channel schedulers with an
accurate measurement of the actual
spectrum used by any station. In the
Notice we stated that the standards for
computing the occupied bandwidth and
emission limitations of flight test
telemetry transmitters can be
determined using § § 87.67 and 2.202(g)
of the rules. Spectrum occupancy
photographs submitted during the
licensing application process would not
necessarily verify whether a station is
operating within its authorized emission
limits. Such verification can only be
accomplished at the test range during
pre-flight tests. Furthermore, we
believed that the majority of prospective
flight test telemetry licensees submit
their applications for approval before
they procure their transmitters. We
concluded that rules requiring
submission of spectrum occupancy
photographs with the license application
would impose an unnecessary burden
on the users. Although we did not
propose to implement AFTRCC's
recommendation we invited comments
on this issue.

20. AFTRCC conceded that spectrum
occupancy photographs would not
necessarily verify whether a station is
operating within its authorized emission
limits. However it argued that spectrum
photographs would be used as a record
showing the legally authorized
bandwidth. AFTRCC also claimed that
applicants purchase or select their
transmitters before making application
since the manufacturer and model of
their equipment is required by the
frequency coordinators to act on
frequency requests. Therefore, tests to
obtain the spectrum photographs can be
performed either by the user or the
transmitter manufacturer. AFTRCC
requested the rules include at least a

recommendation that spectrum
photographs be submitted to assist in
field selection and scheduling.

21. We consider that adoption of rules
to satisfy this recommendation would
impose a unique and unduly
burdensome requirement on the flight
test telemetry radio users. The
Commission's rules (§ 87.71 (e) and (f))
adopted at request of a previous
AFTRCC petition (RM-2075) sufficiently
defined the emission limitation
standards and can be used to determine
the authorized bandwidth of flight test
telemetry stations.*® The rules permit
licensees in every radio service to alter
the emission profiles of their stations
provided they do not exceed the
limitation standards of their assigned
channels. Considering that compliance
with these standards can be verified
using conventional techniques we have
concluded that submission of spectrum
occupancy photographs by applicants is
not necessary. Congestion can be
prevented by proper assignment of
frequencies during the frequency
coordination process and appropriate
scheduling of flight tests. Frequency
coordinators and flight test range
schedulers, however, may request at
their discretion that flight test telemetry
licensees provide spectrum occupancy
photographs of their stations prior to
flight tests.

Emission Limitations

22. The Notice proposed to correct the
omission of the emission limitations for
digitally modulated (F9Y) stations in
§ 87.67 of the rules. No opposition was
made to this proposal. Therefore, we are
correcting the rules to add the F9Y
emission limitations as proposed.

Coordination with the Government

23. Currently AFTRCC coordinates
frequency assignment requests with the
responsible Government Area
Frequency Coordinator on an informal
basis. The Notice proposed to require
such coordination to minimize the
potential for interference in the shared
Government and non-Government
bands. There was no opposition to the
proposal. For the reasons stated in the
Notice, we are amending the rules as
proposed.

Conclusion

24. There rule amendments implement
a new allocation for flight test telemetry
operations adopted at the 1979 World
Administrative Radio Conference, and
revise certain operating and licensing

*See Report and Order. Docket No. 20802, 63
FCC 2d 526, adopted January 4, 1977.
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procedures as requested by the
frequency advisory committee for the
aerospace industry. These frequency
bands are primarily utilized by very
large organizations which-manufacture
aircraft or major aircraft components.
No economic impact on small entities is
expected. Consequently, in accordance
with section 605(b) of the Regulatory
Flexibility Act of 1980 (Pub. L. 96-354)
the Commission hereby certifies that
these rules as promulgated will not have
a significant impact on a substantial
number of small entities.

25. For the reasons stated above, it is
ordered, That under the authority
contained in sections 4(i) and 303 (c),
and (r) of the Communications Act of
1934, as amended, 47 U.S.C. 154(i) and
303 (c), and (r), the Commission's rules
are amended as set forth in the attached
Appendix A, effective November 5, 1984.

26. It is further ordered, That a copy of
this Report and Order shall be sent to
the Chief Counsel for Advocacy of the
Small Business Administration.

27. 1t is further ordered, That this
proceeding is terminated.

28. Regarding questions on matters
covered in this document contact
William P. Berges, (202) 632-7175.

(Secs. 4, 303, 48 Stat., as amended, 1066, 1082;
47 U.S.C. 154, 308)

Federal Communications Commission.
William J. Tricarico,

Secretary.

Appendix

Parts 2 and 87 of Chapter I of Title 47
of the Code of Federal Regulations are
amended as follows:

Part 2—Frequency Allocation and
Radio Treaty Matters; General Rules
and Regulations.

In § 2.106 Footnote US78 is revised to
read as follows:

§2.108 Table of frequency allocations.
US78. The frequencies between 1435
and 1535 MHz will be assigned for
aeronautical telemetry and associated
telecommand operations for flight
testing of manned or unmanned aircraft
and missiles, or their major components.
Permissible usage includes telemetry
associated with launching and reentry
into the earth's atmosphere as well as
any incidental orbiting prior to reentry
of manned objects undergoing flight
tests. The following frequencies are
shared with flight telemetering mobile
stations: 1444.5, 1453.5, 1501.5, 1515.5,
1524.5 and 1525.5 MHz. In the band
1530-1535 MHz, the Maritime Mobile-
Satellite Service will be the only
primary service after January 1, 1990,

- - Ll - -

PART 87—AVIATION SERVICES
1. Section 87.5 is amended by revising

* “Aeronautical telemetering mobile

station", by adding after “Aeronautical
telemetering mobile station' a new
definition for “Aeronautical telemetering
telecommand station”, by adding after
“Fixed station" two new definitions for
“Flight telemetering mobile station" and
“Flight telemetering telecommand
station”, and by adding after "Survival
craft station” a new definition for
“Telecommand” to read as follows:

§87.5 Definition of terms.

- » - * ~

Aeronautical telemetering mobile
station. A telemetering mobile station
used for transmitting data directly
related to the airborne testing of the
vehicle (or major components), on which
the station is installed.

Aeronautical telemetering
telecommand station, A station used for
the telecommand of aeronautical
telemetering mobile stations.

- » - * »

Flight telemetering mobile station. A
telemetering mobile station used for
transmitting data from an airborne
vehicle, excluding data related to
airborne testing of the vehicle itself (or
major components thereof).

Flight telemetering telecommand
station. A station used for the
telecommand of flight telemetering
mobile stations.

* . - * -

Telecommand. The use of
telecommunication for the transmission
of signals to initiate, modify or terminate
functions of equipment at a distance.

- - - - -

2. In § 87.65 paragraph (f) is revised to
read as follows:

§87.65 Frequency stabllity.

- » * - L

(f) The carrier frequency of
transmitters operating in the 1435-1535
MHz and 2310-2390 MHz bands
manufactured before January 2, 1985,
must remain within 0.003 percent of the
assigned frequency. The carrier
frequency of transmitters operating in
the 1435-1535 MHz and 2310-2390 MHz
bands manufactured after January 1,
1985, must remain within 0.002 percent
of the assigned frequency. After January
1, 1990, the carrier frequency of
transmitters operating in the 1435-1535
MHz and 2310-2390 MHz bands must
remain within 0.002 percent of the
assigned frequency regardless of the
date of their manufacture.

3. In § 87.67 footnote 8 in paragraph
(b) is revised and a new paragraph (f) is
added to read as follows:

§87.67 Types of emission.
» - - - *

(b) LI A

*The authorized bandwidth is equal to the
necessary bandwidth for frequency or
digitally modulated transmitters used in
aeronautical telemetering and associated
aeronautical telemetering telecommand
stations operating in the 1435-1535 MHz and
2310-2390 MHz bands. The necessary
bandwidth must be computed in accordance
with Part 2 of this chapter.

- * - * -

(f) Emissions for assignments in the
1435-1535 MHz and 2310-2390 MHz
bands will be designated according to
their class and necessary bandwidth.

4.In § 87.71 the introductory text of
paragraphs (a), (e) and (f) are revised to
read as follows:

§87.71 Emission limitations.

(a) When using transmissions other
than single sideband (A3A, A3H, or
3A3J), or frequency modulation (F9) or
digital modulation (F9Y) by telemetry
and telecommand stations in the
frequency bands 1435-1535 MHz and
2310-2390 MHz, the mean power of the
emission must be attenuated below the
mean output power of the transmitter as
follows:

» - . - -

(e) * When using frequency
modulated transmissions (F9) or
digitally modulated transmissions (F9Y)
for telemetry or telecommand in the
1435-1535 MHz and 2310-2380 MHz
frequency bands with an authorized
bandwidth equal to or less than 1 MHz:

- - - . -

(f) * When using frequency modulated
transmissions (F9) or digitally
modulated transmissions (F9Y) for
telemetry or telecommand in the 1435~
1535 MHz and 2310-2390 MHz frequency
bands with an authorized bandwidth
greater than 1 MHz:

5. In § 87.331 paragraphs (e) and (g)
are revised to read as follows:

§ 87.331 Fregquencies avallable.
- - L L -

(e) Frequencies in the bands 1435-
1535 MHz and 2310-2390 MHz will be
assigned primarily for telemetry and
telecommand operations associated
with the flight test of manned or
unmanned aircraft and missiles or their
major components, Permissible uses
include telemetry and telecommand
associated with the launching and
reentry into the earth's atmosphere as




Federal Register / Vol. 49, No. 195 / Friday, October 5, 1984 / Rules and Regulations

39335

well as any incidental orbiting prior to
reentry of manned or unmanned objects
undergoing flight tests. In the 1435-1535
MHz band the following frequencies are
shared with flight telemetering mobile
stations: 1444.5, 1453.5, 1501.5, 1515.5,
1524.5 and 1525.5 MHz. In the 2310-2390
MHz band all other mobile telemetering
and telecommand uses shall be
secondary. The Maritime Mobile-
Satellie Service will be the only primary
service in the 1530-1535 MHz band after
January 1, 1990.

. * - .

(g) Aeronautical telemetering mobile
stations operaling in the bands 1435-
1535 MHz and 2310-2390 MHz will
normally be authorized channel
bandwidths of 1, 3 or 5 MHz.
Applications for channels with greater
bandwidths will be considered. Each
channel assignment will be centered on
frequencies at standard intervals of 1
MHz, beginning at 1435.5 MHz in the
1435-1535 MHz band and 2310.5 MHz in
the 2310-2390 MHz band.

6. In § 87.334 paragraphs (a)(1), (a)(2)
and (c)(1) are revised to read as follows:

§87.334 Frequency coordination.

(a) LI B

(1) A report based on a field study,
indicating the degree of probable
interference to existing stations
operating in the same area. The
applicant must consider all prior
coordinations and assignments on the
requested frequency or frequencies
within 200 miles of the proposed area of
operation.

(2) A written statement must be
included with the report saying that a
notice of intention to file such
application has been provided to all
existing licensees within the frequency
and mileage limits contained in
paragraph (a)(1) of this section. The
notice of intention to file must contain
the following information: the frequency
and emission description, power and
area of operation of transmitter, gain
and description of antenna system, and
altitude of proposed operation. Copies of
the written statement and notice of
intention to file must also be provided to

the frequency advisory committee
defined in paragraph (c)(2) of this
section.

» - - N *

(c)(1) In lieu of the report and written
statement required by paragraphs (a) (1)
and (2) of this section, a statement from
the frequency advisory committee may
be submitted. Taking into account the
frequency or frequencies requested or
the proposed changes in the authorized
station the committee shall forecast the
probable interference of the proposal to
existing stations. The committee shall
consider all prior coordinations and
assignments on the requested frequency
or frequencies within 200 miles of the
proposed area of operation. The
committee must coordinate in writing all
requests for frequencies or proposed
operating changes in the 1435-1535 MHz
and 2310-2390 MHz bands with the
responsible Government Area
Frequency Coordinators listed in the
NTIA “Manual of Regulations &
Procedures for Radio Frequency
Management”. The committee must
recommend frequencies which will
result in the least amount of interference
to proposed and existing stations. The
committee may comment on the
technical factors and recommend
conditions or restrictions to prevent
interference.

* * . * -

7. New § 87.338 is added to read as
follows:

§87.338 Telecommand operations.

(a) Aeronautical telemetering
telecommand stations will be authorized
in the 1435-1535 MHz and 2310-2390
MHz bands only for transmissions
directly supporting the telemetering
functions authorized in these bands.

(b) Aeronautical telemetering
telecommand stations are limited to an
authorized bandwith of 1 MHz and must
use antennas having a half power
beamwidth of no more than 8° and a
front-to-back ratio of at least 20 dB.

{FR Doc. 84-28447 Filed 10-4-84; 8:45 am|
BILLING CODE 6712-01-M

GENERAL SERVICES
ADMINISTRATION

48 CFRCh.5

Disputes and Appeals; Rules of the
GSA Board of Contract Appeals

AGENCY: Office of Acquisition Policy,
GSA.

ACTION: Final rule; correction.

suMMARY: The incorrect change number
was published in FR Doc. 84-24155,
September 13, 1984, page 35938, [49 FR
35938). The correct change number
should read “[APD 2800.12 CHGE 3]".

EFFECTIVE DATE: September 27, 1984.

FOR FURTHER INFORMATION CONTACT:
Carol A. Farrell, Office of GSA
Acquisition Policy and Regulations,
(202) 523-3822.

Authority: 40 U.S.C. 486(c).

Dated: September 27, 1984.
Wiliiam B. Ferguson,
Acting Assistant Administrator for
Acquisition Policy.
[FR Doc. 84-26463 Filed 10-4-84; 8:45 am|
BILLING CODE 6820-61-M

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Parts 571, 574, and 575
[Docket No. 84-11; Notice 1]

Corrections of Errors in Code of
Federal Regulations

Correction

In FR Doc. 84-26001, beginning on
page 38610 in the issue of Monday,
October 1, 1984, make the following
correction: On page 38613, in the first
column, the graph coordinates described
in the third line of text below Figure

should have read “x;y; ¢=0.1.. . . &
BILLING CODE 1505-01-M
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Proposed Rules

This section of the FEDERAL REGISTER
contains notices to the public of the
proposed issuance of rules and
regulations. The purpose of these notices
is to give interested persons an
opportunity to participate in the rule
making prior to the adoption of the final
rules.

Headquarters Building (FOB-10A),
Federal Aviation Administration, 80O
Independence Avenue, SW.,
Washington, D.C. 20591; telephone (202)

Federal Register
Vol. 49, No. 195

Friday., October 5, 1984

11 of the Federal Aviation Regulations
(14 CFR Part 11).

Issued in Washington, D.C. on October 1.
1984,

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Ch. |
{Summary Notice No. Pr-84-10]

Petitions for Rulemaking; Summary of
Petitions Received and Dispositions of
Petitions Denied or Withdrawn

AGENCY: Federal Aviation
Administration (FAA), DOT.
AcTION: Notice of petitions for
rulemaking and of dispositions of
petitions denied or withdrawn.

SUMMARY: Pursuant to FAA's
rulemaking provisions governing the
application, processing and disposition
of petitions for rulemaking (14 CFR Part
11), this notice contains a summary of
certain petitions requesting the initiation
of rulemaking procedures for the
amendment of specified provisions of
the Federal Aviation Regulations and of
denials or withdrawals of certain
petitions previously received. The
purpose of this notice is to improve the
public's awareness of this aspect of
FAA's regulatory activities. Neither
publication of this notice nor the
inclusion or omission of information in
the summary is intended to affect the
legal status of any petition or its final
disposition.

DATE: Comments on petitions received
must identify the petition docket number
involved and be received on or before,
January 3, 1983,

ADDRESS: Send comments on the
petition in triplicate to: Federal Aviation
Administration, Office of the Chief
Counsel, Attn: Rules Docket (AGC-204),
Petition Docket No. . 800
Independence avenue, SW.,
Washington, D.C. 20591,

FOR FURTHER INFORMATION CONTACT:
The petition, any comments received,
and a copy of any final disposition are
filed in the assigned regulatory docket
and are available for examination in the
Rules Docket (AGC-204), Room 916 FAA

426-3644.

This notice is published pursuant to
paragraphs (b) and (f) of § 11.27 of Part

John Cassady,

Assistant Chief Counsel, Regulations and
Enforcement Division.

PETITIONS FOR RULEMAKING

Description of petition

.| Description of Petition: To revise the regulations 10 permit the certification, operation,
| and maintenance of a new category of aircraft within the standard airworthiness
| classification, termed “primary giroralt,” ‘and 1o provide for the issuance of a new
| experimental certificate known as “‘personal use.”
| Regulations affected; 14 CFR Parts 1.1, 2122 [new], 21.33, 21.35, 21175, 21.18
[ 21.191, 43.3, 43.7(g) [new], Appendix A to Part 43, 91.43, and 91.169.
Petitionar's Reason for Rule: Adoption of this petition should lower the cost of
certain small arcraft not used 1o carmy passengers or cargo for hire.
Part 23 applies to certification of all small aircraft, regardiess of simplicity or
intended use. Adoption of this petition wouid be consonant with the essional
intent 1o establish standards, rules, regulations, and certificates approprialé 10 the
differences between air trasnportation and other air commerce.
The proposal would extend the scope ol permissible special maintenance for owners
| of primary aircratt who can demonstrate petency to perform specific tasks in
| connection with the inspection and mainlenance of their aircraft.

|FR Doc. #4-26425 Filed 16-4-84; 8:45 am|
BILLING CODE 4910-13-M

14 CFR Part 39

[Docket No. 84-CE-31-AD])

Airworthiness Directives; Beech
Models A23-19, 19A, M19A, B19, 23,
A23, A23A, B23, C23, A23-24, A24,
A24R, B24R, and C24R Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

AcTion: Notice of proposed rulemaking
(NPRM).

SUMMARY: This Notice proposes to

adopt a new Airworthiness Directive .
(AD), applicable to Beech Models A23-
19, 19A, M19A, B19, 23, A23, A23A, B23,
C23, A23-24, A24, A24R, B24R, and C24R
airplanes. This AD would require
installation of a decal and a fuel selector
valve handle stop per Beechcraft Service
Instructions No. 1095, Revision 1.

The fuel selector valve handle has
been found out of a tank position detent
during investigations of accidents which
occurred after loss of engine power on
one or more of the applicable model
airplanes. The installation of the fuel
selector valve stop and instructional
placard will prevent or reduce the
possibility of the inadvertent selection
of the “off"" position detent.

DATE: Comments must be received on or
before November 27, 1984.

ADDRESSES: Beechcraft Service
Instructions No. 1095, Revision 1,
applicable to this AD may be obtained
from Beech Aircraft Corporation, Post
Office Box 85, Wichita, Kansas 67201 or
the Rules Docket at the addresses
below. Send comments on the proposal
in duplicate to Federal Aviation
Administration, Central Region, Office
of the Regional Counsel, Attention:
Rules Docket No. 84-CE-31-AD, Room
1558, 601 East 12th Street, Kansas City,
Missouri 64106. Comments may be
inspected at this location between 8§ a.m.
and 4 p.m., Monday through Friday.

FOR FURTHER INFORMATION CONT ACT:
Jack Pearson, Aerospace Engineer,
Wichita Aircraft Certification Office,
ACE-140W, 1801 Airport Road, Room
100, Mid-Continent Airport, Wichita,
Kansas 67209; Telephone (316) 946-4427

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
partitipate in the making of the
proposed rule by submitting such
written data, views or arguments as
they may desire. Communications
should identify the regulatory docket or
notice number and be submitted in
duplicate to the address specified
above. All communications received on
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or before the closing date for comments
specified above will be considered by
the Administrator before taking action
on the proposed rule. The proposal
contained in this notice may be changed
in light of comments received.

Comments are specifically invited on

the overall regulatory, economic,
environmental and energy aspects of the
proposed rule. All comments submitted
will be available both before and after
the closing date for comments in the
Rules Docket for examination by
interested persons. A report

summarizing each FAA public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Availability of NPRMs

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submiltting a request to the Federal
Aviation Administration, Central
Region, Office of the Regional Counsel,
Attention: Airworthiness Rules Docket
No. 84-CE-31-AD, Roon 1558, 601 East
12th Street, Kansas City, Missouri 641086.

Discussion

Investigations of accidents involving
Model B19, C-23 and C-24 airplanes
following loss of engine power indicated
that fuel starvation occurred as a result
of the pilot's mispositioning the fuel
selector. The fuel selector valve has four
detent positions. These are located at
%° angles from each other and are “L
Tank, R Tank, Off, Off" in this seqence.
The fuel selector valve handle is larger
in size than the pointer indicator located
180° opposite the handle. A pilot
unfamiliar with or inadequately checked
out in the airplane may Inadvertently
select an “off” position by mistaking the
handles as the pointer indicator while
éttempting to switch tanks. To minimize
the possibility of the pilot inadvertently
turning the fuel selector valve to an
‘off”" detent position, Beech Aircraft
Corporation incorporated a fuel handle
stop and instructional placard in
dirplanes now being produced. It has
also made available in Beechcraft
Service Instructions No. 1095, Revision
1, parts and instructions for modifying
inservice airplanes to this configuration.

Since the condition described is likely
lo exist or develop in other Beech
Models A23-19, 19A, M19A, B19, 23,

A23, A23A, B23, C23, A23-24, A24,
A24R, B24R, and C24R airplanes of the
same design, the AD would require
mstallation of a fuel selector valve stop
and decal per Beecheraft Service
Instructions No. 1095, Revision 1. The
FAA has determined there are
ipproximately 4,192 airplanes affected
by the proposed AD. The cost of

modifying these airplanes in accordance
with the proposed AD is estimated to be
$108.30 per airplane. The total cost is
estimated to be $454,000 to the private
sector. The cost of compliance with this
proposal is so small and those small
entities owning the affected airplane
own so few that the cost of compliance
will not constitute a significant financial
burden on any small entity.

Therefore, I certify that this action: (1)
Is not a major rule under the provisions
of Executive Order 12291, (2) is not a
significant rule under DOT Regulatory
Policies and Procedures {44 FR 11034;
February 26, 1979) and (3) if
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
A copy of the draft regulatory
evaluation has been prepared for this
action and has been placed in the public
docket. A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
“ADDRESSES",

List of Subjects in 14 CFR Part 39

Air transportation, Aviation safety,
Aircraft, Safety.

The Proposed Amendment

PART 39—[AMENDED]

Accordingly, the Federal Aviation
Administration proposes to amend
§ 39.13 of Part 39 of the Federal Aviation
Regulations (14 CFR 39.13) by adding the
following new AD:

Beech: Applies to Models 23 (S/N M-2, M—4
thru M-554); A23 (S/N M-3, M-555 thru
M-900); A23A (S/N M-801 thru M-1084);
A23-19 (S/N MB-1 thru MB-288}; A23-24
(S/N MA-1 thru MA-363); A24 (S/N
MA-364 thru MA-368); 19A (S/M MB-
289 thru MB-460); M19A (S/N MB-461
thru MB—480); B19 (S/N MB—481 thru MB-
905); B23 (S/N M-1095 thru M-1284); C23
(S/N M-1285 thru M-2223); A24R (S/N
MC-2 thru MC-150); B24R (S/N MC-152
thru MC-448, MC-450, MC-451); C24R
(S/N MC-449, MC-452 thru 701)
airplanes certificated in any category.

Compliance: Required within the next 100
hours time-in-service after the effective date
of this AD, unless already accomplished.

To prevent the inadvertent selection of a
fuel selector “off"* position, accomplish the
following:

(a) Modify the fuel selector guard by
incorporating the Selector Stop, Part Number
169-920041-9 and appropriate decal as
identified by criteria in Beechcraft Service
Instructions No. 1095, Revision 1.

(b) Airplanes may be flown in accordance
with FAR 21.197 to a location where the AD
may be accomplished.

(c) An equivalent means of compliance
with the AD may be used, if approved, by the
Manager, Wichita Aircraft Certification

Office, Federal Aviation Administration, 1801
Airport Road, Room 100, Mid-Continent
Airport, Wichita, Kansas 67209; Telephone
(318) 946-4400.
(Secs. 313(a), 601 and 603 of the Federal
Aviation Act of 1958, as amended (49 U.S.C
1354(a), 1421 and 1423); 49 U.S.C. 106(g)
(Revised Pub. L. 97-449, January 12, 1983);
and § 11.85 of the Federal Aviation
Regulations (14 CFR 11.85))

Issued in Kansas City, Missouri, on
September 28, 1984,
Murray E. Smith, ,
Director Central Region.
[FR Doc. 84-28431 Filed 10-4-84: 8:45 am]
BILLING CODE 4910-13-M

CIVIL AERONAUTICS BOARD
14 CFR Parts 302, 389, and 3929

[PDR-88, ODR-27, PSDR-83; Procedural

Regs., Organization Regs., Policy
Statements; Docket 42497]

Rules of Practice In Board
Proceedings; Fees and Charges for
Special Services; and Statements of
General Policy

Dated: Sepfember 18, 1984.

AGENCY: Civil Aeronautics Board.
ACTION: Notice of proposed rulemaking.

summany: The CAB proposes to revise
its requirements and procedures for
applying for exemptions under section
416(b) of the Federal Aviation Act. The
revisions simplify the application
procedures and provide for service of a
notice of application instead of the
application itself. Service requirements
would also be reduced or, in some
cases, eliminated. The length of time for
answers to exemption applications
would be increased to 15 days. A policy
statement concerning duration of
exemption authority would be
eliminated as inconsistent with current
Board practice.

DATES: Comments by: November 19,
1984. Reply comments by: December 4,
1984.

Comments and information received
after this date will be considered by the
Board only to the extent practicable.

Requests to be put on the Service List
by: October 22, 1984.

. The Docket Section prepares the
Service List and sends it to each person
listed. These persons then serve
comments on all others on the list.

ADDRESSES: Twenty copies of comments
should be sent to Docket 42497, Civil
Aeronautics Board, 1825 Connecticut
Avenue, NW,, Washington, D.C. 20428.
Individuals may submit their views as
consumers without filing multiple
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copies. Comments may be examined in
Room 711, Civil Aeronautics Board, 1825
Connecticut Avenue, NW., Washington,
D.C., as soon as they are received.

FOR FURTHER INFORMATION CONTACT:
Nancy Pitzer Trowbridge, Regulatory
Affairs Division, Bureau of International
Aviation, 202-673-5134, or John Craig
Weller, Office of the General Counsel,
Civil Aeronautics Board, 1825
Connecticut Avenue, NW., Washington,
D.C. 20428; (202) 673-5442.
SUPPLEMENTARY INFORMATION: Section
416(b) of the Federal Aviation Act gives
the Board the authority to exempt
persons, or certain classes of persons,
from provisions of the Act or Board
regulations. Subpart D of Part 302 of the
Board's Procedural Regulations contains
the procedures to be followed in filing
requests for such exemptions and
specifies the evidence to be submitted in
support of such requests.

Section 389.25 of the Board's
Organization Regulations contains a list
of processing fees for various Board
actions, including the filing of exemption
requests. Part 399 contains statements of
general Board policy. i

The Board is not proposing to change
its rules regarding the filing of
exemption requests. The Board is
proposing these changes because the
present rules are out of date and
inconsistent with the changes made by
the Airline Deregulation Act and the
International Air Transportation
Competition Act of 1979.

Under the proposal, Subpart D would
include a new CAB form which would
be used instead of the formal
application procedures for authority
involving ten or fewer flights. The Board
has found that such limited requests by
carriers that have already been found fit
are usually noncontroversial and
uncontested. When the Board believes
closer scrutiny is required, it may docket
the application and subject it to further
procedures. Therefore, simplified
procedures that will reduce burdens on
applicants and shorten processing time
for the Board's staff are appropriate. The
use of these simplified procedures is
subject to restrictions to prevent their
abuse.

The service requirements for
exemption applications would also be
reduced under this proposal. The
present service requirements in Subpart
D are quite lengthy and burdensome to
applicants. The Board has tentatively
concluded that these existing service
requirements are overly detailed.
Almost identical changes to the service
requirements for U.S. air carrier
certificates and foreign air carrier permit
applications were proposed in EDR-467/

PDR-85, 48 FR 41430, September 13,
1983. Comments received were generally
favorable, and the Board adopted those
changes on August 2, 1984. PR-264, 49
FR 33441, August 23, 1984.

Applicants for scheduled interstate or
overseas authority will be required to
serve all U.S, air carriers (including
commuters) that publish schedules in
the Offical Airline Guide (OAG) for the
city-pair market(s) covered by the
application, as well as local airport
authorities. Applicants for scheduled
foreign air transportation authority
would be required to serve those U.S.
carriers (including commuters) that
publish schedules in the OAG for the
country-pair markets(s) involved. Those
applicants seeking charter-only
authority would usually have no service
requirement, provided the application
was timely filed. Those applicants for
charter-only authority filing on short
notice (less than 16 days) would be
subject to more substantial service
requirements as the normal period for
answers would not be available.

In all cases, the proposed rules would
require an applicant to serve only a
notice of the application instead of the
entire application itself. This procedure
is now used for foreign air carrier permit
applications and the Board has adopted
it for certificate applications as well.
PR-264, 49 FR 33441, August 23, 1984,

These reduced service requirements
will ease the burden on applicants and,
at the same time, the Board believes
they will still provide adequate notice to
carriers that might be affected by an
application. The Board will publish
weekly a list of applications filed. The
proposal also extends the time allowed
for an answer to an application from 10
to 15 days. This should allow affected
carriers ample time to consult the
Board's weekly list and prepare a
response if needed.

The Board is also proposing a number
of other changes in Subpart D at this
time. An applicant would only be
required to show that the exemption
requested is consistent with the public
interest. This standard is contained in
the Airline Deregulation Act and would
replace the “undue burden" standard of
the present rule.

Applications for exemption
concerning section 403 of the Act, tariffs,
or Board regulations concerning tariffs
(other than waivers filed under Supart Q
of Part 221) could be filed by letter or,
upon good cause, by cablegram,
telegram or telephone. Such applications
would not be docketed in most cases,
although they would be included in the
Board's weekly list of applications.

Finally, the applicability of Subpart D
would be broadened to include

exemptions to foreign air carriers and
requests for exemptions to permit
cabotage under certain specific
emergency conditions. These changes
would conform the Board’s exemption
rules with provisions of the Airline
Deregulation Act. '

In addition to the changes in Subpart
D of Part 302, the Board is also
proposing related changes in two other
parts of the Board's rules. Part 389 lists
the fees charged by the Board for
various filings or services. In particular,
§ 389.25 sets out a schedule of
processing fees for certain documents
that may be filed with the Board. The
Board proposes to change three of the
codes contained in this schedule.

The first change relates to Code 23
which specifies the fee for filing
applications for exemption from section
403 of the Act. The amount charged for
such applications is based upon the fact
that now all section 403 exemption
applications are docketed. Docketed
applications require more staff hours to
process than undocketed applications.
Because the Board now proposes that
most section 403 exemption applications
would be undocketed, a corresponding
change to the filing fee schedule is
appropriate. Section 389.25 (Code 23)
would be amended to provide for
different fees for docketed and
undocketed section 403 exemption
applications. The fee for docketed
applications would remain unchanged at
$53. A new fee of $16 would be added
for undocketed applications. This figure
is based on the assumption that the
number of staff hours required to
process an undocketed section 403
exemption request would generally be
the same as is required for processing
applications for free and reduced-rate
air transportation. See, § 389.25 (Code
50).

The second change concerns
applications for exemption from
sections 401 and 402 of the Act. Codes
24 and 25 list the fees for filing
exemption requests for 10 or fewer
flights, or more than 10 flights,
respectively. Code 26 provides for an
additional fee if the exemption request
is filed less than 10 days before the
requested effective date. This 10-day
time period corresponds to the normal
time for answers to an exemption
application, which is specified in
§ 302.406. Because the Board is now
proposing to lengthen the time for
answers to exemption applications to 15
days, a corresponding change in § 389.25
(Code 26) is also required. The
additional charge specified in § 389.25
(Code 26) would apply to applications




Federal Register / Vol. 49, No. 195 / Friday. October 5, 1984 / Proposed Rules

39339

filed less than 15 days prior to the
effective date requested.

The last proposed change to the filing
fee schedule is a housekeeping matter.
Code 10 sets forth the fee for filing
section 403 exemption applications
relating to interstate and overseas air
transportation. As of January 1, 1983,
tariffs are no longer required for
interstate and overseas air
transportation; therefore, such
exemptions are not required.
Consequently, the Board proposes to
remove and reserve Code 10.

Part 399 of the Board's rules contains
statements of general policy that the
Board has adopted. Section 399.18 states
what was formerly the Board's policy
concerning the duration of fixed-term
route authority granted by exemption,
and the renewal of such authority.
Section 302.909 of the Board's
Procedural Rules specifies the
procedures for renewal of such fixed-
term exemption authority. The Board
now proposes to remove and reserve
both these sections.

This proposal will conform the rules
and policy statements to the procedures
and policies the Board has been
following since adoption of the Airline
Deregulation Act. It is consistent with

the other changes being proposed in Part
302,

Regulatory Flexibility Act

In accordance with 5 U.S.C. 605(b), the
Board certifies that none of these
proposed changes will, if adopted, have
a significant impact on a substantial
number of small entities. Most small
US. carriers are already exempted by
Part 298 of the Board's rules from the
certificate requirements of section 401 of
the Act. Most small foreign air carriers
are Canadian charter air taxi operators,
which follow a simplified registration
procedure specified in Part 294 of the
tules. The procedures the Board is
proposing here will not have a
significant impact on the remaining
small U.8. or foreign carriers because
the proposals considerably reduce both
filing and service requirements.

Paperwork Reduction Act

The collection-of-information
requirements in this proposal are subject
o the Paperwork Reduction Act, Pub. L.
9-511, 44 U.S.C. Chapter 35. These
requirements have been submitted to the
Office of Management and Budget for
review and comment. Persons may
submit comments on the collection-of-
information requirements to OMB and to
the Board. Comments sent to OMB
should be addressed to: Office of
Information and Regulatory Affairs,
ATTN: Desk Office of Civil Aeronautics

Board, Office of Management and
Budget, Washington, D.C. 20503.

List of Subjects in Parts 302, 389, and 399

Administrative practice and
procedure, Advertising, Air carriers, Air
rates and fares, Antitrust, Archives and
records, Authority Delegations,
Consumer protection, Freight
forwarders, Grant program-
transportation, Hawaii, Motor carriers,
Puerto Rico, Railroads, Reporting
requirements, Travel agents, Virgin
Islands.

Proposed Rule

Accordingly, the Civil Aeronautics
Board proposes to amend 14 CFR Part
302, Rules of Practice in Board
Proceedings, Part 389, Fees and Charges
for Special Services, and Part 399,
Statements of General Policy, as
follows:

PART 302—[AMENDED]

1. 14 CFR Part 302, Subpart D, would
be revised to read:

Subpart D—Rules Applicable to Exemption
Proceedings

Sec.

302.400
302.401
302402
302.403

Applicability.

Filing of application.

Contents of application.

Service of application.

302.404 Posting of application.

302405 Dismissal or rejection of incomplete
application.

302.406 Answers to applications for
exemption.

302.407 Replies to answers.

302.408 Request for hearing.

302.409 Exemptions on the Board's
initiative,

302410 Emergency exemptions.

Subpart D—Rules Applicable to
Exemption Proceedings

§302.400 Applicability.

This subpart sets forth the rules
applicable to proceedings for
exemplions under sections 101(3),
416(b)(1), 418(b)(3), and 416{b})(7) of the
Federal Aviation Act. It also provides
for the granting of emergency
exemptions. The provisions of Subpant
A of this part also apply to such
proceedings where not inconsistent with
this subpart. Proceedings for the
issuance of exemptions by regulation
are subject to the provisions governing
rulemaking.

§302.401 Filing of application.

(4) Except as provided in paragraphs
(b) and (c) of this section, applications
for exemption shail conform to the
requirements of §§ 302.3 and 302.4.

(b) Applications for exemption from
section 401 or 402 of the Act (and

section 403 of the Act if accompanying
the former) which involve 10 or fewer
flights may be submitted to the
Regulatory Affairs Division, Bureau of
International Aviation on CAB Form
302. However, CAB Form 302 may not be
used for:

(1) Applications filed under section
416(b)(7) of the Act;

(2) Applications by persons who do
not have either:

(i) An effective air carrier certificate
or foreign air carrier permit from the
Board, or

(ii) A properly completed application
for such a certificate or permit, and an
effective exemption from the Board for
operations similar to those proposed;

(3) Successive applications for the
same or similar authority that would
total more than 10 flights; or

(4) Any other application for which
the Board decides the requirements of
§§302.3 and 302.4 are more appropriate.
Upon a showing of good cause, an
application may be filed by cablegram,
telegram, or telephone. All telephone
requests must be confirmed by written
application within three business days
of the original request.

(c) Applications for exemption from
section 403 of the Act, tariffs (except for
waivers filed under Subpart Q of Part
221 of this Chapter), or Board
regulations concerning tariffs may be
submitted by letter. Three copies of such
applications shall be sent to the
International Rates and Fares Division,
Bureau of International Aviation. Upon
a showing of good cause, the application
may also be filed by cablegram,
telegram, or telephone. All telephone
requests must be confirmed by written
application within three business days
of the original request.

(d) Applications filed under paragraph
(a) of this section shall be docketed and
any additional documents filed shall be
identified by the assigned docket
number.

(e) Applications filed under paragraph
(b) or (c] of this section will normally
not be docketed. The Board may require
such applications to be docketed if
appropriate. The Board will list the
names and addresses of all persons
filing such applications, and will briefly
describe the authority sought, in its
weekly list of applications filed.

§ 302.402 Contents of application.

(a) Title. An application filed under
§ 302.401(a) shall be entitled
“Application for Exemption,” and shall
state if the application involves renewal
and/or amendment of existing
exemption authority.
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(b) Factual statement. Each
application shall state:

(1) The section(s) of the Act or the
rule, regulation, term, condition, or
limitation from which exemption is
requested;

(2) The proposed effective date and
duration of the exemption;

(3) A description of how the applicant
proposes to exercise the authority (for
example, applications for exemption
from section 401 or 402 of the Act should
include at least: Places to be served;
equipment types, capacity and source;
type and frequency of service; and other
operations which the proposed service
will connect with or support); and

(4) Any other facts the applicant relies
upon to establish that the proposed
service will be consistent with the
public interest.

(c) Supporting evidence. (1) Each
application shall be accompanied by:

(i) A statement of economic data, or
other matters or information that the
applicant desires the Board to officially
notice;

(ii) Affidavits, or statements under
penalty of perjury, establishing any
other facts the applicant wants the
Board to rely upon; and

(iii) Information showing the applicant
is qualified to perform the proposed
services.

(2) In addition to the information
required by paragraph (c){1) of this
section, an application for exemption
from section 401 or 402 of the Act
(except exemptions under section
416(b)(7)) shall state whether the
authority sought is governed by a
bilateral agreement or by principles of
comity and reciprocity. Applications by
foreign carriers shall state whether the
applicant's homeland government grants
U.S. carriers authority similar to that
requested. If so, the application shall
state whether the fact of reciprocity has
been established by the Board and cite
the pertinent finding. If the fact of .
reciprocity has not been established by
the Board, the application shall include
documentation to establish such
reciprocity.

(d) Emergency cabotage. Applications
under section 416(b)(7) of the Act shall,
in addition to the information required
in paragraphs (b) and (c) of this section,
contain evidence showing that:

(1) Because of an emergency created
by unusual circumstances not arising in
the normal course of business, traffic in
the markets requested cannot be
accommodated by air carriers holding
certificates under section 401 of the Act;

(2) All possible efforts have been
made to accommodate the traffic
requested by using the resources of such
air carriers (including, for example, the

use of foreign aircraft, or sections of
foreign aircraft, that are under lease or
charter to such air carriers, and the use
of such air carriers’ reservation systems
to the extent practicable);

(3) The authority requested is
necessary to avoid undue hardship for
the traffic in the market that cannot be
accommodated by air carriers holding
certificates under section 401 of the Act;
and

(4) In any case where the inability to
accommodate traffic in a market results
from a labor dispute, the grant of the
requested exemption will not result in
an undue advantage to any party to the
dispute.

(e) Renewal applications. An
application requesting renewal of an
exemption that is intended to invoke the
automatic extension provisions of 5
U.S.C. 558(c) shall comply with, and
contain the statements and information
required by, Part 377 of this chapter.

(f) Record of service. An application
shall list the parties served as required
by § 302.403.

§ 302.403 Service of application.

(a) Manner of service. An application
for exemption shall be served as
provided by § 302.8.

(b) General requirements. Except for
an application for exemption from
sections 403 and 404 of the Act, an
applicant shall serve on the persons
listed in paragraph (c) of this section a
notice that the application has been
filed, and, upon request, shall promptly
provide those persons with copies of the
application and any supporting
documents. (Applicants filing CAB Form
302 may serve a copy of the form
instead of a notice.) The notice must
clearly state the authority sought, the
due date for responsive pleadings, and
that copies of the application will be
supplied upon request. Responsive
pleadings shall be filed in accordance
with paragraph (c) of this section.

(c) Person to be served. (1) Applicants
for scheduled interstate or overseas air
transportation authority shall serve (i)
all U.S. air carriers (including commuter
air carriers) that publish schedules in
the “Official Airline Guide" or the “Air
Cargo Guide" for the city-pair market(s)
specified in the application, (ii) local
airport authorities at each point
specified in the application, and (iii) any
other person who has filed a pleading in
a related proceeding under section 401
or 416 of the Act.

(2) Applicants for scheduled foreign
air transportation authority shall serve
(i) all U.S. air carriers (including
commuter air carriers) that publish
schedules for the country-pair market(s)
specified in the application in the

“Official Airline Guide"” or in the “Air
Cargo Guide" and (ii) any other person
who has filed a pleading in a related
proceeding under section 401, 402, or 416
of the Act.

(3) Applicants for charter-only or
nonscheduled-only authority shall serve
any person who has filed a pleadingin a
related proceeding under section 401,
402, or 416 of the Act. However,
applicants that file less than 16 days
prior to the proposed start of service
must also serve (i) those U.S. carriers
(including commuter carriers) that are
known to be operating in the general
market(s) at issue and (ii) those persons
who may be presumed to have an
interest in the subject matter of the
application.

(d) Additional service. The Board
may, in its discretion, order additional
service made on any other person.

§ 302.404 Posting of application.

A copy of every application for
exemption shall be posted in the Board's
Docket Section and listed in the Board's
weekly list of applications filed.

§302.405 Dismissal or rejection of
incomplete application.

(a) Dismissal or rejection. The Board
may dismiss or reject any application
for exemption that does not comply with
the requirements of this part.

(b) Additional data. The Board may
require the filing of additional data with
respect to any application for
exemption, answer, or reply.

§ 302.406 Answers to applications for
exemption.

Within 15 days after the filing of an
application for exemption, any person
may file an answer in support of or in
opposition to the grant of a requested
exemption. Such answer shall set forth
in detail the reasons why the exemption
should be granted or denied. An answer
shall include a statement of economic
data or other matters the Board is
requested to officially notice, and ghall
be accompanied by affidavits
establishing any other facts relied upon.

§ 302.407 Replies to answers.

Within seven days after the last day
for filing an answer, an applicant may
file a reply to one or more answers.

§ 302.408 Request for hearing.

The Board will not normally conduct
formal hearings concerning applications
for exemption. However, the Board may,
in its discretion, order a hearing on an
application. Any applicant, or any party
opposing an application, may request a
hearing. Such a request shall set forth in
detail the reasons why the filing of
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affidavits or other written evidence will
not permit the fair and expeditious
disposition of the application. A request
relying on factual assertions shall be
accompanied by affidavits establishing
such facts. If the Board orders a hearing,
the procedures in Subpart A of this part
shall apply.

§302.409 Exemptions on the Beard's
initiative.

The Board may grant exemptions on
its own initiative when it finds that such
exemptions are required by the
circumstances and consistent with the
public interest.

§302.410 Emergency exemptions.

(a) Applicability. When required by
the circumstances and consistent with
the public interest, the Board may take
action, without notice, on exemption
applications prior to the expiration of
the normal period for filing answers and
replies. When required in a particular
proceeding, the Board may specify a
lesser time for the filing of answers and
replies, and notify interested persons of
this time period.

(b) Applications. (1) applications for
emergency exemption need not conform
to the requirments of Subparts A and D
of this part (except as provided in this
section and in § 302.402(d) concerning
emergency cabotage requests).
However, an application for emergency
exemption must normally be in writing
and must state in detail the facts and
evidence that support the application,
the grounds for the exemption, and the
nublic interest basis for the authority

sought. In addition, the application shall
state specific reasons that justify
departure from the normal exemption
application procedures. The application
shall also identify those persons notified
-as required by paragraph (c) of this
section. The Board may require
additional information from any
applicant before acting on an
application.

(2) The Board will consider oral
requests, including telephone requests,
for emergency exemption authority
under this section in circumstances that
do not permit the immediate filing of a
written application. All oral requests
must, however, provide the information
required in paragraph (b)(1) of this
section, except that actual evidence in
support of the application need not be
tendered when the request is made. All
oral requests must be confirmed by
written application, together with all
supporting evidence, within three
business days of the original request.

(c) Notice. Except when the Board
decides that no notice need by given,
applicants for emergency exemption
shall notify, as appropirate, those
persons specified in § 302.403(c) of this
subpart. Such notification shall be made
in the same manner, contain the same
information, and be dispatched at the
same time, as the application made to
the Board.

§302.909 [Removed]

2.14 CFR Part 302 would be amended
by removing and reserving §302.909.

PART 383—[AMENDED]

14 CFR Part 389 would be amended by
removing and reserving Code 10, adding
Codes 23a and 23b and revising Code 26
in § 389.25 to read:

§389.25 Schedule of processing fees.

Code Document

Foreign Alr Transportation (U.S. and Foreign Carriers)

Exemption:
23 Section 403
23a D d e O
23b Undock 16,

26 Fited less than 15 days before effec- 17
tive date requested.

PART 399—[AMENDED]

§399.18 [Removed]

1. 14 CFR Part 399 would be amended
by removing and reserving § 399.18.

(Secs. 101, 203, 204, 401, 402, 403, 404, 406, 412,
416, 901, 1001, 1002, 1005, Pub. L. 85-726, as
amended, 72 Stat. 737, 742, 743, 754, 757, 758,
760, 770, 771, 783, 788, 794; 49 U.S.C. 1301,
1323, 1324, 1371, 1372, 1373, 1374, 1376, 1382,
1386, 1471, 1481, 1482, 1485; Reorganization
Plan No. 3, 75 Stat. 837, 26 FR 5989; E.O.
11514, Pub. L. 91-90 (42 U.S.C. 4321); 84 Stat.
772, 39 U.S.C. 5402)

By the Civil Aeronautics Board.
Phyllis T. Kaylor,
Secretary.
BILLING CODE 7038-01-M
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DO ROT WRITE —~ FOR OFFICIAL USE ONLY

e R
= ARD | fication:
WASHINGTON, D.C. DRSS HON-OR Aeppiaacen
[0 Approved.
D Approved, subject to condition(s) on teverse,
APPLICATION FOR SHORT-TERM [ pisa nged/oismissed/nejecled for reason(s)
cited on reverse.

EXEMPTION AUTHORITY
Under delegated authorlty

Effective from to

(See Instructions on Reverse Side)

Director, Bureau of International Aviation

The applicant requests an exemption under 3416(b) of the Act to

conduct short-term exemption operations as provided for in Subpart D Operations performed under this exemption are
of Part 302, or as provided by Board order. Answers are due subject to the terms, conditions and limitations
by - of the applicant’s certificate/permit, to Part

121/129 of the Federal Aviation Regulations
and any additional terms or conditions attached
and/or specified on reverse.

1. Name of Applicant:

(For foreign applicants) Specify Nationality;
2. Send Exemption To:
a, Name and Address;

3. Applicant seeks Exemption from the Section of the
Act noted below:

() a0 [J w2 [ other

4. To satisfy fitness eligibility requirements (see
§302.401(b)(2), cite order number of effective
certificate/pemmit . or
cite docket number of pending certificate/permit
application ; and order number of

b. Telephone No, effective exemption authority S

5. Dates of Flights Under This Exemption Application:

6. Planned Routing of Flights (indicate non-traffic stops by asterisks):

7. No. of Flights and type:

D Passenger ' D Cargo D Mail

D Scheduled D Charter D Nonscheduled (cargo)

For passenger flights: number of passengers to be carried »

If cargo to be carried, weight and description of cargo:

8. Aircraft Make, Model, and Capacity: 9. Country in Which Aircraft is Registered:

10. If application is being filed late, state reasons for lateness:

11. If applicant is confirming an oral request, state date requested

(continue on back)
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. Purpose of Flights:

. Public Interest Basis for Authority Sought:

. For Foreign Applicants Only —— Does the nation which is the domicile of the applicant grant to United States -
carriers a privilege similar to that requested herein?
If so, has the fact of such reciprocity been established with the Civil Aeronautics Board?
If the fact has not been established with the Civil Aeronautics Board, provide documentation to establish
such reciprocity.

5. Other Information Requested by the Board, or Additional Information Applicant Wishes the Board to Officially
- Notice:

CERTIFICATION

1 hereby certify that the information contained herein is true and correct to the best of my knowledge,
and that the parties on the attached list were served a copy of this application in accordance with
Subpart D of Part 302:

(Date) (Signature and utle of authornized officer)

DO NOT WRITE —~ FOR OFFICIAL USE ONLY

Exercise of this authorization is subjec! to the following condition(s)
OR Application is disapproved/dismissed/rejected for the following reason(s):

INSTRUCTIONS

1. Prepare an original and two copies of this application according to Subpart D of Part 302 of the Board's
Regulations, or order of the Board requiring the use of this form. If extra space is required to complete an item,
continue on a separate sheet of paper.

2. Send the application to: *““Civil Aeronautics Board, Bureau of International Aviation, Washington, D.C. 20428,
Attention: Regulatory Affairs Division, B-58. If required by regulation or order, also send a copy of application to
Director of Flight Operations, Federal Aviation Administration, Washington, D.C. 20591.

[FR Doc. 84-26535 Filed 10-4-84: 8:45 am|
BILLING CODE 7036-01-C
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DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Part 1
[LR-144-84]

Limitation on Aggregate Amount of
Private Activity Bonds; Proposed
Rulemaking

AGENCY: Internal Revenue Service,
Treasury.

ACTION: Notice of proposed rulemaking
by cross-reference to temporary
regulations.

suMMARY: This document provides
proposed regulations that relate to the
tax exempt status of private activity
bonds. Changes to the applicable tax
law were made by the Tax Reform Act
of 1984 (Pub. L. 88-369; 98 Stat. 915).
These regulations affect all purchasers
and governmental issuers of tax exempt
private activity bonds. In addition, in
the Rules and Regulations portion of this
Federal Register, the Internal Revenue
Service is issuing temporary regulations
that relate to the tax exempt status of
private activity bonds. The text of those
temporary regulations also serves as the
comment document for this proposed
rulemaking.

DATES: Written comments and requests
for a public hearing must be delivered or
mailed by December 4, 1984.

The regulations are proposed to be
effective, in general, for obligations
issued after December 31, 1983.
ADDRESS: Send comments and requests
for a public hearing to: Commissioner of
Internal Revenue, Atterition: CC:LR:T
(LR-144-84), Washington, D.C. 20224.
FOR FURTHER INFORMATION CONTACT:
Mitchell H. Rapaport of the Legislation
and Regulations Division, Office of the
Chief Counsel, Internal Revenue
Service, 1111 Constitution Avenue, NW.,
Washington, D.C. 20224 (Attention:
CC:LR:T) (202-566-3590).
SUPPLEMENTARY INFORMATION:

Background

The temporary regulations in the
Rules and Regulations portion of this
issue of the Federal Register add new
§§ 1.03(n)-1T through 1.103(n)-6T to Part
1 of Title 26 of the Code of Federal
Regulations. The final regulations, which
this document proposes to be based on
those temporary regulations, would be
added to Part 1 of Title 26 of the Code of
Federal Regulations. Sections 1.103(n)-
1T through 1.103(n)-8T would become
§ 1.103-17. For the text of the temporary
regulations, see FR Doc. 84-26507 (T.D.

7981) published in the Rules and
Regulations portion of this issue of the
Federal Register. The preamble to the
temporary regulations explains the
addition to the regulations.

The regulations interpret the
provisions of section 103(n) of the Code,
which provides that a private activity
bond issued as part of an issue shall be
treated as an obligation not described in
section 103(a) if the aggregate amount of
bonds issued by the issuing authority
during the calendar year exceeds such
issuing authority's private activity bond
limit for such calendar year.

These regulations are proposed to be
issued under the authority contained in
section 103(n) and section 7805 of the
Internal Revenue Code (98 Stat. 915, 26
U.S.C. 103(n); 68A Stat. 917, 26 U.S.C.
7805).

Non-Applicability of Executive Order
12291

The Commissioner of Internal
Revenue has determined that this
proposed rule is not a major rule as
defined in Executive Order 12291 and
that a regulatory impact analysis
therefore is not required.

Regulatory Flexibility Act

Although this document is a notice of
proposed rulemaking that solicits public
comment, the Internal Revenue Service
has concluded that the regulations
proposed herein are interpretative and
that the notice and public procedure
requirements of 5 U.S.C. 553 do not
apply. Accordingly, these proposed
regulations do not constitute regulations
subject to the Regulatory Flexibility Act
{5 U.S.C. Chapter 8.).

Drafting Information

The principal author of these
proposed regulations is Mitchell H.
Rapaport of the Legislation and
Regulations Division of the Office of
Chief Counsel, Internal Revenue
Service. However, personnel from other
offices of the Internal Revenue Service
and Treasury Department participated
in developing the regulations, on matters
of both substance and style.

Comments and Requests for a Public
Hearing

Before the adoption of these proposed
regulations, consideration will be given
to any written comments that are
submitted (preferably eight copies) to
the Commissioner of Internal Revenue.
All comments will be available for
public inspection and copying. A public
hearing will be held upon written
request to the Commissioner by any
person who has submitted written
comments. If a public hearing is held,

notice of the time and place will be
published in the Federal Register . The
collection of information requirements
contained herein have been submitted to

' the Office of Management and Budget

(OMB) for review under section 350(h)
of the Paperwork Reduction Act.
Comments on the requirements should
be sent to the Office of Information and
Regulatory Affairs of OMB, Attention:
Desk Officer for Internal Revenue
Service, New Executive Office Building,
Washington, D.C. 20503. The Internal
Revenue Service requests persons
submitting comments to OMB also to
sent copies of the comments to the
Service.

Roscoe L. Egger, Jr.,

Commissioner of Internal Revenue.

[FR Doc. 84-26508 Filed 10-2-84; 4:22 pm]
BILLING CODE 4830-01-M

26 CFR Part 1

[LR-169-79]

Investment Credit for Commuter
Highway Vehicles

AGENCY: Internal Revenue Service,
Treasury.

AcTiON: Notice of proposed rulemaking.

suMMARY: This document contains
proposed regulations relating to special
rules for computing the investment
credit for commuter highway vehicles.
The Energy Tax Act of 1978 enacted
special rules for determining the amount
of that credit and for the recapture of
that credit. The regulations would
provide the public and Internal Revenue
Service personnel with the guidance
needed to comply with and administer
the law.

DATES: Written comments and requests
for a public hearing must be delivered or
mailed by December 4, 1984. The
amendments are proposed to be
effective for commuter highway vehicles
acquired and placed in service on or
after November 9, 1978 and before
January 1, 1886,

ADDRESS: Send comments and requests
for a public hearing to: Commissioner of
Internal Revenue, Attention: CC:LR:T
(LR-169-79), Washington, DC 20224.

FOR FURTHER INFORMATION CONTACT:
Michel A. Dazé of the Legislation and
Regulations Division, Office of the Chief
Counsel, Internal Revenue Service, 1111
Constitution Avenue, NW., Washington,
DC 20224, Attention: CC:LR:T (202-566-
3458),
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SUPPLEMENTARY INFORMATION:

Background

This document contains proposed |
amendments to the Income Tax
Regulations (26 CFR Part 1) under
sections 46(c)(6) and 47(a)(4) of the
Internal Revenue Code of 1954. These
amendments are proposed to conform
the regulations to section 241 of the
Energy Tax Act of 1978 (92 Stat. 3192)
and are to be issued under the authority
contained in Code sections 38(b) (76
Stat. 963; 26 U.S.C. 38(b)) and 7805 (68A
Stat. 917; 26 U.S.C. 7805) |
Commuter Highway Vehicle l

A commuter highway vehicle qualifies
for an investment credit equal to 10
percent of the full cost or basis of the
vehicle, as long as the vehicle has a
useful life of 3 years or more. If the
vehicle is section 38 property but does
not qualify as a commuter highway
vehicle, it would not be eligible for the
full investment credit unless it is at least
five-year recovery property, or if not
recovery property, it has a useful life of
seven years or more. A commuter
highway vehicle is defined in section
46(c)(6)(B). The vehicle must have a
seating capacity of eight adults,
determined without regard to the
driver’s seat. Furthermore, the taxpayer
must reasonably expect that at least 80
percent of the vehicle's mileage use will
be to provide commuter transportation.
Commuter transportation is
transportation provided to the
taxpayer's employees between their
residences and their places of
employment. This transportation must
be previded on trips during which the
number of employees transported for
this purpose is at least one-half of the
adult seating capacity. A leased vehicle
does not qualify under section
46(c)(6)(B) as a commuter highway
vehicle for a lessor if used to transport
the employees of the lessee between
their residences and places of
employment. To qualify for the credit,
the commuter highway vehicle must be
acquired and placed in service on or
after November 9, 1978 and before
January 1, 1986. In addition, the
taxpayer must elect to have the vehicle
treated as a commuter highway vehicle.
Recapture

Section 47(a)(4) provides for a
recalculation of the investment credit if
the vehicle is not used as a commuter
highway vehicle. That use is measured
according to the percentage of total
mileage driven for commuting purposes
(as defined in proposed § 1.46-10(d)). As
noted above, the percentage must equal
80 percent or more; otherwise, the
investment credit will be recalculated as

if the vehicle were never a commuter
highway vehicle,

The percentage of commuter miles is
determined on a taxable-year basis,
taking into account all mileage driven in
each taxable year any portion of which
falls within the first 36 months of the
vehicle's operation.

Regulatory Flexibility Act and Executive
Order 12291

The Commissioner of Internal
Revenue has determined that this
proposed rule is not a major rule as
defined in Executive Order 12291 and
that a Regulatory Impact Analysis is
therefore not required. Although this
document is a notice of proposed
rulemaking which solicits public
comment, the Internal Revenue Service
has concluded that the regulations
proposed herein are interpretative and
that the notice and public procedure
requirements of 5 U.S.C. 553 do not
apply. Accordingly, these proposed
regulations do not constitute regulations
subject to the Regulatory Flexibility Act
(5 U.S.C. Chapter 8).

Comments and Requests for a Public
Hearing

Before adopting these proposed
regulations, consideration will be given
to any written comments that are
submitted {perferably eight copies) to
the Commissioner of Internal Revenue.
All comments will be available for
public inspection and copying. A public
hearing will be held upon written
request to the Commissioner by any
person who has submitted written
comments. If a public hearing is held,
notice of the time and place will be
published in the Federal Register.

The collection of information
requirements contained in this notice of
propesed rulemaking have been
submiitted to the Office of Management
and Budyet (OMB] for review under
section 3504(h) of the Paperwork
Reduction Act. Comments on these
requirements should be sent to the
Office of Information and Regulatory
Affairs of OMB, Attention: Desk Officer
for Internal Revenue Service, New
Executive Office Building, Washington,
D.C. 20503. The Internal Revenue
Service requests that persons submitting
comments on these requirements to
OMB also send copies of those
comments to the Service.

Drafting Information

The principal author of these
proposed regulations in Yerachmiel E.
Weinstein of the Legislation and
Regulations Division of the Office of
Chief Counsel, Internal Revenue
Service. However, personnel from other

offices of the Internal Revenue Service
and Treasury Department participated
in developing the regulation, both on
matters of substance and style.

List of Subjects in 26 CFR Part 1

Income taxes, Tax liability, Tax rates,
Credits.

Proposed Amendments to the
Regulations

The proposed amendments to 26 CFR
Part 1 are as follows:

PART 1—[AMENDED]

Paragraph 1. A new § 1.46-10 is added
in the appropriate place. As added, the
new section reads as follows:

§ 1.46-10 Commuter highway vehicles.

(a) In general. Section 46(c)(6)
provides that the applicable percentage
to determine qualified investment under
section 46(c)(1) for a qualifying
commuter highway vehicle is 100
percent. A qualifying commuter highway
vehicle is a vehicle (defined in
paragraph (b] of this section}—

(1) Which is acquired by the taxpayer
on or after November 9, 1978,

(2) Which is placed in service by the
taxpayer before January 1, 1986, and

(3) With respect to which the taxpayer
makes an election under paragraph [g)
of this section.

(b) Definition of commuter highway
vehicle. A commuter highway vehicle is
a highway that meets the following
requirements:

(1) The vehicle is section 38 property
in the hands of the taxpayer. The rule of
section 48(d), allowing a lessor to elect
to treat the lessee of new section 38
property as having acquired the
property, applies to commuter highway
vehicles. If the vehicle is leased and that
election is made, the lessee is treated as
the taxpayer under this section.
However, if that election is not made,
the lessor, and not the lessee, is treated
as the taxpayer under this section.

(2) The vehicle must meet the seating
capacity requirement of paragraph (c) of
this section; and

(8) The taxpayer reasonably expects
to meet the commuter use requirement
of paragraph (d) of this section for at
least the first 36 months after the vehicle
is placed in service.

(c) Seating capacity. A commuter
highway vehicle must have a seating
capacity of at least 8 adults in addition
to the driver's seat.

(d) Commuter use requirement. A
vehicle meets the commuter use
requirement only if at least 80 percent of
the miles the vehicle is driven are for
trips to transport the taxpayer's
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employees between their residences and
their places of employment. A trip for
this purpose includes driving the vehicle
before or after employees are in the
vehicle, so long as the mileage driven is
necessary either to pick up or drop off
passengers or to park the vehicle in its
regular parking space. A trip does not
include miles driven solely for
maintenance or to refuel the vehicle. A
trip is not considered to transport the
taxpayer's employees between their
residences and their places of
employment unless at least one-half the
seating capacity (defined in paragraph
(c) of this section) is used to seat
employees of the taxpayer. In no event
is the driver counted as an employee of
the taxpayer.

(e) Definition of employee. An
employee in this section is the same as
in section 3121 (d) (definition of
employee for withholding purposes).

(f) Transportation between
employee’s residence and place of
employment. An employee is
transported between that employee's
residence and place of employment even
if that place of employment is not the
same as any of the other employees
transported, and even if picked up or
dropped off at some central point
between that residence and place of
employment. An employee is not
transported between that employee’s
residence and place of employment if
the transportation is of the type that a
deduction would be allowed under
§ 1.162-2 were the employee providing
it, such as the transportation from one
work site to another after beginning
work for the day.

(g) Election. A taxpayer must elect to
have the vehicle treated as a qualifying
commuter highway vehicle on the return
for the taxable year in which the vehicle
is placed in service. The election may be
made only if the vehicle actually meets
the commuter use requirement under
paragraph (d) of this section for that
taxable year. It must be made on or
before the due date (including
extensions) of that return, The election
is effective as of that due date.

Par. 2. Section 1.47-1 is amended by:
1. Inserting, in the first sentence of
paragraph (a)(1)(i) of that section, “‘or is
a qualifying commuter highway vehicle
(as defined in paragraph (a) of §1.46-10)

which undergoes a change in use (as
defined in paragraph (m)(2) of this
section)” immediately following *'(as
defined in paragraph (g) of § 1.46-3)",
and

2. By reserving paragraphs (i), (j), (k).
and (1) and by adding a new paragraph
(m) to read as follows:

§ 1.47-1 Recomputation of credit ailowed
by section 38.

- - i - -

(i) [Reserved].

(j) [Reserved].

(k) [Reserved].

(1) [Reserved].

(m) Commuter highway vehicles—(1)
Recomputed qualified investment. (i) If
a qualifying commuter highway vehicle
(as defined in § 1.46-10(a)) undergoes a
change in use but does not cease to be
section 38 property, qualified investment
for that vehicle is recomputed as if the
vehicle was section 38 property which is
not a qualifying commuter highway
vehicle forits entire useful life.

(ii) The following example illustrates
this paragraph (m)(1).

Example. X Corporation, a calendar year
taxpayer, acquired and placed in service on
January 1, 1982, a qualifying commuter
highway vehicle with a basis of $10,000 and
which qualified as three year recovery
property under section 168(c)(2)(A)(i). The
amount of qualified investment for the
vehicle under section 46(c) (1) and (8) is
$10,000. For the taxable year 1982, X
Corporation's credit earned was $1,000 (10
percent of $10,000) and X Corporation was
allowed under section 38 a $1,000 credit
against its 1982 tax liability. During the
taxable year 1984, the vehicle undergoes a
change in use but does not cease to be
section 38 property. The vehicle is treated as
section 38 property which is not a qualifying
commuter highway vehicle for its entire
useful life. The recomputed qualified
investment for the vehicle is $6,000 (60
percent of $10,000) and X Corporation’s
recomputed credit earned is $600 (10 percent
of $6,000). The income tax imposed by
chapter 1 of the Code on X Corporation for
1984 is increased by the $400 decrease in its
credit earned for 1982 ($1,000—$600).

(2) Change in use—{i) A qualifying
commuter highway vehicle undergoes a
change in use if the vehicle does not
meet the commuter use requirement (as
defined in § 1.46-10(d)) for each
computation period.

(ii) Each of the following is a
computation period:

(A) The period beginning on the date
the vehicle was placed in service and
ending on the last day of the taxpayer's
taxable year in which the vehicle was
placed in service;

(B) Each of the taxpayer's taxable
years beginning after the date the
vehicle was placed in service and
ending before the end of the first 36
months after the vehicle was placed in
service; and

(C) The period ending at the end of
the first 36 months after the vehicle was
placed in service and beginning on the
first day of the taxpayer's taxable year
ifnﬁ/vhich the end of those first 36 months

alls.

(iii) The following example illustrates
this paragraph (m)(2).

Example (1). (a) Z Corporation, a calendar
year taxpayer, acquired and placed in service
a qualifying commuter highway vehicle on
January 15, 1979. Z Corporation used the
vehicle as set forth in the following table:

Taxable year ending m

1879 10,000
1880 10,000
1881 10,000
1882 (1-14) 1,000 100 10

(b) The first compulation period begins on
the date the vehicle is placed in service, in
this example 1-15-79, and ends 12-31-79. In
that computation period, the ratio of
commuter miles to total miles is .90 (9,000
miles+10,000 miles). Therefore, the vehicle
meets the commuter use requirement for that
period and has not undergone a change in
use. Similar calculations for the computation
periods 1-1-80 to 12-31-80 and 1-1-81 to 12-
31-81 produce the same result.

(¢) As of the computation period beginning
1-1-82 and ending 1-14-82, the ratio of
commuter use to total mileage is .10 (100
miles 1,000 miles). Since that ratio is less
than .80, the vehicle does not meet the
commuter use requirement for the period and
the vehicle has undergone a change in use.

Roscoe L. Egger, Jr.,
Commissioner of Internal Revenue.
[FR Doc. 84-26496 Filed 10-4-84; 8:45 am]
BILLING CODE 4830~-01-M

NATIONAL FOUNDATION ON THE
ARTS AND HUMANITIES

45 CFR Part 1180

Institute of Museum Services; Federal
Financial Assistance

AGENCY: Institute of Museum Services,
NFAH.

ACTION: Notice of prdposed rulemaking.

SUMMARY: The Institute of Museum
Services issues proposed amendments
to regulations relating to certain of its
programs of Federal financial
assistance. The regulations as amended
implement the Museum Services Act.
The amendments make technical and
other changes in the eligibility
conditions and other terms for the
administration of the General Operating
Support and Museum Assessment
programs for museums and remove
unneeded provisions.

DATE: Comments must be received on or
before November 19, 1984.

ADDRESS: Comments should be
addressed to Michele Rossi,
Confidential Assistant to the Director,
Institute of Museum Services, Room 510,
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1100 Pennsylvania Ave., NW,
Washington, D.C. 20508.

FOR FURTHER INFORMATION CONTACT:
Michele Rossi. Telephone: (202) 786-
0536.

SUPPLEMENTARY INFORMATION:

A. General Background

The Museum Services Act (“the Act"),
which is Title II of the Arts, Humanities
and Cultural Affairs Act of 1976, was
enacted on October 8, 1976 and
amended on December 4, 1980 and May
31,1984, *°

The purpose of the Act is stated in
Section 202 as follows:

It is the purpose [the Museum
Services Act] to encourage and assist
museums in their educational role, in
conjunction with formal systems of
elementary, secondary, and post-
secondary education and with programs
of non-formal education for all age
groups; to assist museums in
modernizing their methods and facilities
so that they may be better able to
conserve our cultural, historic and
scientific heritage, and to ease the
financial burden borne by museums as a
result of their incréasing use by the
public,

The Act establishes an Institute of
Museum Services (IMS) consisting of a
National Museum Services Board and a
Director.

The Act provides that the National
Museum Services Board shall consist of
fifteen members appointed for fixed
terms by the President with the advice
and consent of the Senate. The
Chairman of the Board is designated by
the President from among the appointed
members. Members are broadly
representative of various museums,
including museums relating to science,
history, technology, art, zoos, and
botanical gardens; of the curatorial,
educational and cultural resources of
the United States; and of the general
public. In addition to the members
appointed by the President, the
following serve as members of the
Board; the Chairman of the National
Endowment for the Arts, the Chairman
of the National Endowment for the
Humanities, the Secretary of the
Smithsonian Institution, and the Director
of the National Science Foundation. The
Board has the responsibility for -
establishing the general policies of the
Institute. The Director is authorized,
subject to the policy direction of the
Board, to make grants under the Act to
museums.
~ IMS is an independent agency placed
in the National Foundation on the Arts
and the Humanities (National
Foundation). Pub. L. 97-100, December

23, 1981, Pub. L. 97-394, December 30,
1982, Pub. L. 98-306, May 31, 1964,

The Act lists a number or illustrative
activities for which grants may be made,
including assisting museums to meet
their administrative costs for preserving
and maintaining their collections,
exhibiting them to the public and
providing education programs to the
public.

B. Need for Amendments

IMS regulations for the IMS General
Operating Support (GOS) and Special
Project Support (SP) programs were
published in full on June 17, 1983 {48 FR
27727). Amendments were published for
FY 1984 on April 10, 1984, 49 FR 14108
(miscellaneous amendments) and June
15, 1984, 49 FR 24731 (waiver of certain
requirements). Regulations for the
Museum Assessment Program were
published on January 26, 1984 at 49 FR
3182, Further amendments to these
regulations are needed in order to
implement policy directions of the Board
with respect to these programs.

C. Amendment by Amendment Analysis

Overall the amendments are designed
to reduce applicant burden, simplify
administration and provide needed
clarification.

1. Definition of “museum”.
Amendment No, 1, revises § 1180.3(d) to
clarify the status of institutions which
carry out museum functions such as
exhibition of objects to the general
public but not as a primary purpose of -
the institution. Ordinarily institutions
which fall within the statutory definition
of museum in section 210 of the Museum
Services Acts can demonstrate that they
have as a primary purpose the
exhibition of objects to the general
public. Section 1180.3(d)(1) (as it would
be revised by the amendment) expresses
this principle and is reflective of
language which has been included in
IMS regulations since the inception of
the program. Section 1180.3(d){2)
recognizes that some institutions which
carry out museum functions as a
significant, separate, distinct, and
continuing portion of their activities may
not be able to demonstrate such a
primary purpose but nonetheless qualify
as museums. Section 1180.3(d)(2) sets
forth the information which such an
institution must submit in order to
establish its eligibility. Taken as a
whole, the proposed section reflects the
current practice of IMS and is designed
to clarify the matter in light of Board
consideration at its July 20 meeting.

2. Eligibility. Amendment No. 2
revises § 1180.5 (relating to eligibility
and burden of proof) and removes
current provisions relating to receipt of

Challenge Grants (§ 180.5(g)) and receipt
of assistance in more than three out of
five years (§ 1180.5{f)). Language in the
Fiscal Year 1984 appropriation
legislation precluded the enforcement of
the rule relating to receipt of Challenge
Grant funds (§ 1180.5{g)) on the ground
that current levels of funding render it
unnecessary. Similar language is
contained in the current version of the
Fiscal Year 1985 legislation. Language
regarding receipt of GOS and Special
Projects in the same year is removed
since Special Projects will not be
awarded in fiscal year 1985. See
Amendment No. 3.

3. Special Projects. Amendment No. 3
removes sections in Subpart A of the
IMS grants regulations relating to
Special Projects as funds for this
category of assistance will not be
available in Fiscal Year 1985.

4. Likely size of grants. Section
1180.9(a) is amended by Amendment No.
4 to make clear that information
regarding the likely size of grants will be
contained in the Federal Register
program announcement rather than in
the regulations for each year. Because
these figures are based on annual
appropriation levels which may not be
established until after the beginning of
the fiscal year in question, inclusion of
figures in the permanent regulations is
impracticable.

5. Deferral authority. Amendment No.
5 is designed to continue the authority of
the Director to defer the audit
requirements for small museums
previously published in the Federal
Register, 49 FR 24731.

8. Conforming Amendment.
Amendment No. 6 makes conforming
amendments in § 1180.12 to reflect the
removal of Special Projects provisions.

7. Cost sharing. A technical 4
amendment is made to § 1180.16(b) to
permit a museum to use information
from its most recently completed fiscal
year for which financial information is
available in establishing the percentage
of its non-federal operating income
represented by the grant for which it is
applying.

8. Museum Assessment Program
(MAP). Amendment No. B revises
regulations for the MAP to reflect
changes in the program authorized by
the' Board. The changes will permit
initiation of a new category of MAP
assistance as well as facilitate
simplification of program
administration. The $600 limitation on
individual awards is replaced by a
$1,000 limitation.
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D. Invitation to Comment,

Interested persons are invited to
submit comments and recommendations
regarding these proposed regulations.
Written comments and
recommendations may be sent to the
address given at the beginning of this
document. All comments submitted on
or before November 19, 1984, will be
considered before the Director issues
final regulations.

All comments submitted in response
to these proposed regulations will be
available for public inspection, during
and after the comment period, at the
Institute of Museum Services, Room 510,
1100 Pennsylvania Ave.,, NW.,
Washington, D.C. between the hours of
8:30 a.m. and 4:00 p.m., Monday through
Friday of each week except Federal
holidays.

E. Executive Order 12291

These proposed amendments have
been reviewed in accordance with
Executive Order 12291. They are
classified as non-major because they do
not meet the criteria for major
regulations established in the Order.

F. Regulatory Flexibility Act
Certification

The Director certifies that these
amendments will not have a significant
economic impact on a substantial
number of small entities.

To the extent that they affect States
and State agencies they will not have an
impact on small entities because States
and State agencies are not considered to
be small entities under the Regulatory
Flexibility Act.

These amendments will affect certain
museums receiving Federal financial
assistance under the Museum Services
Act. However, they will not have a
significant economic impact on the small
entities affected because they do not
impose excessive regulatory burdens or
require unnecessary Federal
supervision. They impose minimal
requirements to ensure the proper
expenditure of grant funds.

List of Subjects in 45 CFR Part 1180

Grant programs, Museums, National
boards, Reporting and recordkeeping
requirements.

(Catalog of Federal Domestic Assistance No.
43.301, Museum Services Program)
Dated: September 24, 1984.
Susan Phillips,
Director, Institute of Museum Services.
Dated: September 24, 1984,
C. Douglas Dillon,
Chairman. National Museum Services Board.

The Institute of Museum Services
proposes to amend Part 1180 of

Subchapter E of Chapter XI of Title 45 of
the Code of Federal Regulations as set
forth below:

SUBCHAPTER E—INSTITUTE OF MUSEUM
SERVICES

PART 1180—GRANTS REGULATIONS

1. Section 1180.3(d) is revised to read
as follows:

§ 1180.3 Definition of museum.
* » * * »

(d)(1) Except as set forth in paragraph
(d)(2) of this section, an institution
exhibits objects to the general public for
the purposes of this section if such
exhibition is a primary purpose of the
institution.

(2) An institution which does not have
as a primary purpose the exhibition of
objects to the general public but which
can demonstrate that it exhibits objects
to the general public on a regular basis
as a significant, separate, distinct, and
continuing portion of its activities, and
that it otherwise meets the requirements
of this section, may be determined to be
a museum under this section. In order to
establish its eligibility, such an
institution must provide information
regarding the following:

(i) The number of staff members
devoted to museum functions as
described in paragraph (a) of this
section.

(ii) The period of time that such
museum functions have been carried out
by the institution over the course of the
institution’s history.

(iii) Appropriate financial information
for such functions presented separately
from the financial information of the
institution as a whole.

(iv) The percentage of the institution's
total space devoted to such museum
functions.

(v) Such other information as the
Director requests.

(3) The Director uses the information
furnished under paragraph (d)(2) of this
section, in making a determination
regarding the eligibility of such an
institution under this section.

2. Section 1180.5 is revised to read as
follows:

§ 1180.5 Eligibility and burden of proof—
Who may apply.

(a) A museum located in any of the
fifty States of the Union, the
Commonwealth of Puerto Rico,
American Samoa, the Virgin Islands, the
Northern Mariana Islands, the Trust
Territory of the Pacific Islands, Guam, or
the District of Columbia may apply for a
grant under the Act.

(b) No museum is eligible to apply for
funding available under the Act unless it

has provided museum services,
including exhibiting objects to the
general public on a regular basis, for at
least two years prior to application.

{c) A public or private nonprofit
agency which is responsible for the
operation of a museum may, if
necessary, apply on behalf of the
museum.

(d) A museum operated by a
department or agency of the Federal
Government is not eligible to apply.

(e) An applicant has the burden of
establishing that it is eligible for
assistance under these regulations.

§§ 1180.8, 1180.11(f) and 1180.14
[{Removed]

3. Sections 1180.8, 1180.11(f), and
1180.14 (relating to Special Projects) are
removed and reserved. The table of
contents is revised accordingly.

4. Section 1180.9(a) is revised to read
as follows:

§1180.9 Likely size of grants and
allocation of funds among activities.

(a) It is anticipated that no museum
will receive for General Operating
Support more than an amount to be
specified by notice in the Federal
Register for each fiscal year.

- * * * *

5. Section 1180.11(c)(4) is revised to
read as follows:

§ 1180.11 Basic requirements which a
museum must meet to be considered for
funding.

- * - * *

(c) A RY

(4) The Director is authorized to defer
the audit requirement set forth in
subparagraph (2) in the case of a
museum with non-federal operating
income of $50,000 or less, exclusive of
the value of non-cash contributions (in
the appropriate fiscal period preceding
the fiscal period for which the
determination is made) if the Director
finds that exceptional circumstances
justify a deferral and that the grant of
the deferral will not be inequitable to
other applicants. A deferral may be
granted only upon those conditions and
in light of those assurances which the
Director deems appropriate in order to
ensure that the purposes of this
paragraph are achieved. The authority
to grant deferrals, unless renewed under
this subparagraph, expires on
September 30, 1985.

6. Section 1180.12 is revised to read as
follows and the table of contents is
revised accordingly:
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§1180.12 How applications are judged.

(a) To select grantees and determine
the amount of their awards, IMS rates
competitive applications under the
applicable criteria stated in § 1180.13.
Normally, these applications are first
evaluated by field reviewers, panels of
experts, or both, Final determinations as
to the award of grants are made by the
Director after review by the Board.

(b) To achieve diversity in the
distribution of assistance, the Institute
may consider the location, size and
discipline of the applicant in addition to
the criteria in § 1180.13.

7. Section 1180.16(b) is revised to read
as follow:

§1180.16 IMS share of the cost of a
proposal.
* - * - *

(b) Subject to the amount specified
under § 1180.9(a), IMS normally does
not make grants for more than: (1) 10
percent of a museum's non-federal
operating income for its most recently
completed fiscal year for which
financial information is available or (2)
$5,000, whichever is greater. (See
§ 1180.11) A different figure may be
specified by notice published in the
Federal Register. Non-federal operating
income may be increased by an amount
reflecting the reasonable and
conservative value of volunteer services
contributed in such most recently
completed fiscal year
. . - - *

8. Subpart D of Part 1180 is revised to
read as follows and the table of contents
is revised accordingly:

Subpart D—Museum Assessment

Sec.
1180.70
1180.71

Purpose of program.

Eligibility.

1180.72 Allowable costs.

1180.73 Form of assistance; limitation on
amount.

1180.74 Conditions of participation.

1180.75 Funding and award procedures.

1180.76 Responsibility of a museum.

Subpart D—Museum Assessment

§1180.70 Purpose of program.

'he Director of the Institute of
Museum Services makes grants under
this subpart to assist museums in
carrying out institutional assessments.
The grants enable museums to obtain
technical assistance in order to evaluate
their programs and operations by
generally accepted professional
standards. The Director may make
grants for separate categories of
assessment activities and establish
conditions for receipt of assistance for
such separate categories.

§ 1180.71 Eligibility.

(a) A museum as defined in § 1180.3
may apply for assessment assistance
under this subpart.

(b) A museum which receives a grant
for assessment assistance under this
subpart for a fiscal year may not receive
another grant for the same category of
assessment assistance in the same or a
subsequent fiscal year.

§ 1180.72 Allowable costs.

A museum may use a grant under this
subpart for expenses of institutional
assessment, such as registration fees,
surveyor honorariums, travel and other
expense of a surveyor, and technical
assistance materials.

§ 1180.73 Form of assistance; limitation on
amount.
(a) The Director makes payments to a
museum under this subpart in advance.
(b) The amount of a grant to a
museum under this subpart may not
exceed $1,000.

§ 1180.74 Conditions of participation.

The Director considers an application
(on a form supplied by IMS) by a
museum for a grant under this subpart
for assessment assistance only of:

(a) The museum requests assessment
from an appropriate professional
organization as defined in this section,
and

(b) That organization notifies IMS that
the request for the assessment
assistance is complete and that the
museum is eligible to participate.

An appropriate professional
organization for purposes of this subpart
means: (1) The American Association of
Museums or (2) other professional
organizations that are determined to be
capable of arranging for a program of
assessment services for a category of
museums and are so designated by
notice published in the Federal Register.

§ 1180.75 Funding and award procedures.

(a) The Director approves applications
meeting the requirements of this subpart
on a first-come, first-served basis, in the
order in which it is determined by IMS
that such requirements (including all
application requirements) have been
met, until a date in the fiscal year to be
established by publication in the Federal
Register.

(b) There are no selection criteria.

(c) Section 1180.16 (IMS share of the
cost of a proposal) does not apply to
grants under this subpart,

(d) A museum receiving assistance
under this subpart need not submit a
financial report of a performance report.

(e)(1) Except as provided in § 1180.71
and paragraph (e)(2) of this section

Subparts A, B, and C of Part 1180 of
Title 45 CFR do not apply to the
Museum Assessment Program.

(2) The following sections do apply to
the Museum Assessment program:
Sections 1180.5(a); 1180.5(c): 1180.5(d);
1180.5(e); 1180.15; 1180.44; 1180.47; and
1180.51-1180.56.

§ 1180.76 Responsibility of a museum.

Except in unusual circumstances, a
museum which receives a grant under
this subpart must take the steps
normally expected of it to complete the
assessment process for which it has
received assistance. Section 1180.13(i) (a
criterion for evaluation of general
operating support applications) applies
to the use of funds under this subpart.
(20 U.S.C. 961-968)

[FR Doc. 84-26519 Filed 10-4-84: 8:45 am)
BILLING CODE 7036-01-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 68
[CC Docket No. 84-885; FCC 84-424]

Deregulatory Options and Streamlined
Application Processing

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: The Commission is proposing
several changes in its Part 68 equipment
registration program that would
streamline application processing and
eliminate unnecessary or outmoded
regulations, The Commission has
proposed to eliminate the mandatory
twenty-day waiting period contained in
§ 68.202, 47 CFR 68.202, prior to granting
Part 68 applications, and the
requirement of § 68.106(a) that
consumers report to telephone
companies the FCC registration number
and ringer equivalence number of
terminal equipment. Equipment-to-
equipment specifications contained in

§ 68.502. 47 CFR 68.502, and,
environmental stress tests for equipment
packaging contained in § 68.302(c)(1). 47
CFR 68.302(c)(1). are also proposed for
elimination.

DATES: Interested parties may file
comments on or before November s,
1984, and reply comments on or before
November 20, 1984.

ADDRESS: Federal Communications
Commission, Washington, D.C. 20554.
FOR FURTHER INFORMATION CONTACT:
Patrick Donovan, Common Carrier
Bureau, Federal Communications
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Commission, Washington, D.C., 20554,
(202) 634-1832.

SUPPLEMENTARY INFORMATION;
List of Subjects in 47 CFR Part 68

Communications equipment,
Communications common carriers,
Administrative practice and procedure.

Notice of Proposed Rulemaking

In the Matter of Revisions to Part 68 of the
Commission's Rules: Deregulatory Options
and Streamlined Application Processing With
Respect to Part 68 of the Commission's Rules;
CC Docket No. 84-885.

Adopted: September 13, 1984.

Released: September 26, 1984,

By the Commission: Commissioner Quello
concurring and issuing a statement;
Commissioners Rivera and Patrick absent.

1. Part 68 of the Commission's rules
governs the terms and conditions for
connection of customer provided
terminal equipment to the telephone
network. Part 68 is designed to assure
consumers and manufacturers that their
equipment may be connected to the
network without causing harm.! These
rules concern generally conditions of
use of terminal equipment, registration
procedures, conditions for registration,
and complaint procedures. The
Commission has reviewed Part 68 and
has determined that certain rules may
no longer be needed. Deletion of these
rules will streamline application
processing, and reduce the regulatory
burden on both registration applicants
and the public. The Commission has
previously indicated its intention to
streamline Part 68. A Reexamination of
Technical Regulations, Gen. Docket
893-114, FCC 83-87, released March 18,
1983. See also Federal Communications
Commission List of Rules and
Regulations to be Reviewed Pursuant to
section 610 of the Regulatory Flexibility
Act During 1983-1984, Gen. Docket No.
84-361, FCC 84-135, released April 12,
1984.

2. Elimination of Public Notice Period.
Section 68.202(a) of the rules provides
that the Commission will issue public
notices of the filing and grant of
applications for equipment registration
and that no grant will be made until
twenty days from the date of the public
notice of the filing of the application.
Section 68.204 provides that comments
on the application may be filed during
the twenty-day public notice period and
replies within ten days of the filing date
of comments. Under this framework, the
Commission currently receives,
processes and grants approximately

! For'a history of Part 68, see Memorandum
Opinion and Order in Docket Nos, 19528. 20774 and
21182, 70 F.C.C. 2d 1800 [1979).

three thousand Part 68 applications per
year. An application is initially
reviewed for sufficiency and
completeness, and is generally either
accepted for filing and placed on public
notice for the twenty-day period or
returned to the applicant for corrections.
It is rare that an application will be
accepted for filing and not subsequently
granted. Some Part 68 applications, such
as those for minor modifications of
registered equipment, do not even
require Commission approval. Indeed, in
the last five years virtually no comments
have been filed on any Part 68
application, except where specifically
requested by the Commission by
separate public notice. See Public
Notice, October 14, 1982, Viking
Electronics, Inc., File No. 100-CX-82
concerning registration of coin-operated
telephones.

3. In view of this experience, we
believe that the § 68.202(a) twenty-day
public notice period is no longer
justified. Instead, we propose to issue
public notice of Part 68 applications
accepted for filing and, once processing
has been completed, to issue a final
public notice containing the registration
number. Under this procedure,
streamlined by removal of the twenty-
day waiting period, a typical Part 68
application would be granted at least
twenty days earlier, i.e. processing
would commence on acceptance of the
application for filing. We believe that
the complaint procedures set forth in
Subpart E of Part 68 are adequate to
protect the network from
interconnection of potentially harmful
equpment. Automation Electronics. Inc.,
63 F.C.C. 2d 940 (1977).

4. Notification to the telephone
company of connection of customer
providedequipment. Under § 68.106(a)
of the rules, a customer is required to
notify the telephone company prior to
connection or final disconnection of
customer provided terminal equipment,
and to provide the telephone company
the FCC registration number and ringer
equivalence number.? At the time this
rule section was adopted, there had
been no experience with the Part 68
registration program or wide-spread
provision and connection of terminal
equipment by consumers. Section

2 Section 68.106(a), 47 CFR 68,106{a). states in
part: Customers connecling terminal equipment or
protective circuitry to the telephone network shall,
before such connection is made, give notice to the
telephane company of the particular linels) to which
such connection is made, and shall provide to the
telephone company the FCC registration and Ringer
Equivalence of the Registered terminal equipment or
registered protective circuitry. The customer shall
give notice to the telephone company upon final
disconnection of such equipment or circuitry from
the particular line(s).

68.106(a) was adopted as a precaution to
insure that only properly registered
equipment would be connected to the
network. Now that the FCC equipmenl
registration program is well established,
and there is little or no market for
unregistered terminal devices, we do no!
believe that there is a significant risk
that without § 68.106(a) consumers will
connect unregistered or otherwise
harmful devices to the telephone
network. Furthermore, it is unclear to
what extent this provision is currently
being enforced by carriers. While the
ringer equivalence number on
registration labels remains useful,
particularly to consumers, it is our
understanding that telephone carriers
generally do not maintain records on the
total ringer equivalence on each line.? In
short, our experience suggests that the
utility of the reporting requirements of

§ 68.106(a) no longer warrants the rule's
existence as a mandatory requirement.
We believe that an unnecessary burden
on the consumer and the carrier can be
eliminated by amending § 68.106{a) to
provide that the customer must provide
the carrier with the FCC registration
number and ringer equivalence number
only when requested to do so, e.g. where
the carrier has reason to believe that
unregistered or malfunctioning terminal
equipment may be connected. If deemed
necessary by the carrier, consumer
information of the type routinely
supplied in introductory portions of
telephone directories can adequately
educate the consumer of the need to
employ only FCC registered terminal
equipment and to comply with ringer
equivalence limitations. See footnote 3,
infra. With these safeguards, the carrier
will be able to continue to maintain the
integrity of the network, We request
comment on this proposed rule change.*

 "Ringer equivalence" relates to the current
drawn from the telephone company facilities by a
terminal device, In most areas of the United Stales.
telephone carriers provide sufficient ringing curren!
to ring up to five standard telephones, i.e. a ringer
equivalence of five. If more than five telephones are
placed on a line, the telephone company cannot
guarantee proper ringing.

* In Petitions Seeking Amendment of Part 88 of
the Commission’s Rules Concerning Connection of
Telephone Equipment, Systems and Protective
Apparatus to the Telephone Network [First Repor!
and Order), CC Docket No. 81-216, FCC 84-182,
released May 18, 1984, rec ideration pending. the
Commission amended Part 88 to create snter alic
notice/documentation requirements for subscribes
installation, connection, ar reconfiguration of

. premises wiring. /d. paras. 57-62. See 47 CFR

88.213(e). Comments are solicited on whether this
issue should be revisited by the Commission in view
of our proposal to eliminate the notice requirements
of § 68.106{a). Commenting parties are also
requested to advise the Commission of whether o
prior notification requirement should be maintained
for registered telephone systems, as opposed to
Continued




Federal Register / Vol. 49, No. 195 / Friday, October 5, 1984 / Proposed Rules

39351

5. Connectors. Subpart F of Part 68
sets forth technical descriptions of
authorized plugs, jacks and adapters for
network connections of registered
terminal equipment. These include
descriptions of equipment-to-equipment
connections which were originally
intended to assure a means of
connection of customer provided
terminal equipment to other equipment
provided by the telephone carrier in
conjunction with transmission services.
However, with the detariffing of
customer premises equipment (CPE),
telephone companies no longer provide
terminal equipment in conjunction with
transmission services.® The
interconnection of various components
of CPE, therefore, is not properly a
concern of Part 68. Accordingly, we
propose to eliminate the technical
descriptions set forth in rules
§ 68.502(a)(2)~(3), 68.502(b)(2)~(6),
68.502(c)(2), 68.502(d)(2)—(4), 68.502(e)(7)-
(8), and descriptions in § 68.502(f)(1)
pertaining to jacks referred to as RJ33M,
R]34M, and RJ35M. Comments are
sought on this proposed rule change.
The Commission does not envision at
this time elimination of the standard
modular jack specifications contained in
§ 68.500 or network connection
specifications set forth in § 68.502.

6. Environmental Shock Tests. Section
68.302 imposes as a condition of
registration that equipment comply with
the technical standards for registration
both before and after the administration
of certain enumerated electrical and
mechanical stresses. These stresses are
intended primarily to assure compliance
of the equipment with Part 68 following
shipment from the manufacturer to the
customer. We believe that the
marketplace itself is an adequate
mechanism for assuring that devices are

simple terminal devices such as telephones,
answering machines, and speakerphones. The
registration number for registered telephone
systems is coded to indicate. to the telephone
company and others, the degree of network
protection offered by the system and by devices
connected behind the system.

* See Amendment of § 64.702 of the Commission’s
Rules and Regulations (Second Computer Inquiry),
77 F.C.C.2d 384 (1980) (Final Decision),
reconsideration, 84 F.C.C.2d 50 (1980), further
reconsideration, 88 F.C.C.2d 512 (1981), off'd sub
nom. CCIA v. FCC, 693 F.2d 198 (D.C. Cir. 1982),
cert. denied 103 S. Ct. 2109 (1983); Procedures for
Implementing the Detariffing of Customer Premises
Equipment and Enhanced Services (Second
Computer Inquiry), Report and Order, CC Docket
No. 81-893, FCC 83-551, released December 15, 1983,
reconsideration pending. Some embedded CPE
owned by independent telephone companies
continues to be provided on a tariffed basis. The
Commission has indicated in CC Docket No. 81-893
that it will create a framework for the detariffing of
this CPE. Notice of Proposed Rulemaking, 94
F.C.C.2d 76 (1983). Second Further Notice of

Proposed Rulemaking. FCC 84-238, released June 20,
1984

constructed and packaged to survive
handling common in the telephone
equipment industry. The same incentive
of the manufacturer to produce a device
that functions on delivery serves to
assure the integrity of the device under
Part 68 with respect to shock stresses.
We propose, therefore, to delete

§ 68.302(c)(1) of the rules.

Regulatory Flexibility Act Initial
Analysis

7. Reason for Action. The Commission
is initiating this rulemaking proceeding
because of the need to eliminate
unnecessary rules and regulations and
improving application procedures with
respect to Part 68 of the Commission's
rules.

8. The objective. The objective of this
notice of proposed rulemaking is to
initiate a rulemaking and seek public
comment on proposed amendments to
Part 68 indicated in this decision. The
Commission will adopt amendments to
Part 68 which will eliminate
unnecessary regulations and streamline
and improve application processing.

9. Legal Basis. Legal action as
proposed is in furtherance of Section 1
of the Communications Act of 1934, as
amended which requires the
Commission to ensure in so far as
possible a rapid, efficient nationwide
telecommunications system.

10. Description, potential impact and
number of small entities affected. The
Commission's proposal to eliminate the
twenty day mandatory waiting period
for application processing will benefit
small terminal equipment manufacturers
by speeding disposition of Part 68
applications. Similarly, elimination of
unnecessary rules and regulations will
relieve the regulatory burden to which
small businesses would otherwise be
subject.

11. Recording, recordkeeping and
other compliance requirements. No
additional paperwork will be required
by the proposals set forth in this
proceeding.

12. Federal rules which overlap,
duplicate or conflict with this rule.
None.

13. Any significant alternatives
minimizing impact on small entities and
consistent with stated objective. The
Commission's alternative would be to
retain unnecessary rules and regulations
and to not take steps to improve
application processing. For the reasons
indicated in this decision, we believe
these alternatives are inconsistent with
the public interest.

14. Comments are Solicited. Written
comments are requested on the Initial
Regulatory Flexibility Analysis. These

comments must be filed in accordance
with the same filing deadlines set for
comments on the other issues in this
notice of proposed rulemaking, but they
must have a separate and distinct
heading designating them as responses
to the regulatory flexibility analysis. The
Secretary shall send a copy of the
Notice to the Chief Counsel for
Advocacy of the Small Business
Administration in accordance with
section 603(a) of the Regulatory
Flexibility Act (5 U.S.C. 601, et segq.).

Ex Parte Presentations

15. For purposes of this non-restricted
informal rulemaking proceeding
members of the public are advised that
ex parte contacts are permitted from the
time of issuance of a notice of proposed
rulemaking until the time a draft order
proposing a substantive disposition of
such proceeding is placed on the
Commission’s Sunshine Agenda. In
general, an ex parte presentation is any
written or oral communication (other
than formal written comments/
pleadings and oral arguments) between
a person outside the Commission and a
Commissioner or a decision-making
member of the Commission's staff which
addresses the merits of the proceeding.
Any person who submits a written ex
parte presentation must serve a copy of
that pressentation on the Commission's
Secretary for inclusion in the public file.
Any person who makes an oral ex parte
presentation addressing matters not
fully covered in any written comments
previously filed in the proceeding must
prepare a written summary of that
presentation which must be served on
the Commission’s Secretary for
inclusion in the public file, with a copy
to the Commission official(s) receiving
the oral presentation. Each ex parte
presentation discussed above must state
on its face that the Secretary has been
served, and must also state by docket
number the proceeding to which it
relates. See generally §1.1231 of the
Commission’s rules, 47 CFR 1.1231. In
reaching its decision, the Commission
may take into consideration information
and ideas not contained in the
comments, provided that such
information or a writing indicating the
nature and source of such information is
placed in the public file, and provided
that the fact of the Commission's
reliance on such information is noted in
the Report and Order.

16. Accordingly, pursuant to sections
1, 4, 201-05, 215, 218, 220, 313, 309(e)-(h)
and 412 of the Communications Act of
1934, as amended, 47 U.S.C. 151, 154,
201-205, 215, 218, 220, 313, 309(e)-(h), and
412, and 5 U.S.C. 553, notice is hereby
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provided of proposed rule changes in
Part 88 of the Commission’s rules, 47
CFR Part 68, in accordance with the
discussion and delineation of issues
herein.

17. It is further ordered, that the
Secretary shall cause a copy of this
order to be printed in the Federal
Register.

18. Interested parties may file
comments on or before November 5,
1984, and reply comments on or before
November 20, 1984. In accordance with
§ 1.419 of the Commission's rules, 47
CFR 1.419, an original and five copies of
all comments shall be furnished to the
Commission. All submissions in this
proceeding will be available for public
inspection during regular business hours
in the Commission’s public reference
room,

(Secs. 1, 4, 201-05, 48, Stat., as amended, 10686,
1082; 47 U.S.C. 154, 201-205)

Federal Communications Commission.
William J. Tricarico,

Secretary.

Appendix

PART 68—[AMENDED]

It is proposed to Amend Part 68 of the
Commission’s Rules and Regulations
(Chapter I of Title 47 of the Code of
Federal Regulations, Part 68) as follows:

1. Section 68.106(a) is revised as
follows:

§ €8.106 Notification to telephone
company.

(a) General. The telephone company
may request the FCC Registration
Number and Ringer Equivalence
Number of all terminal equipment and
protective circuitry connected to
particular identified line(s).

§68.202 [Amended]

2. Section 68.202(a) is amended by
removing the sentence: “No grant will
issue before 20 days from the date of the
public notice of the filing of the
application.”

§68.204 [Removed]
3. Section 68.204 is removed.

§68.302 [Amended]

4. Section 68.302(c)(1.) is removed.

5. In § 68.504, paragraphs (a) and (b)
are removed. The section heading is
revised, and an introductory paragraph
is added, and the Unilateral Patent
License Agreement is retained. The new
section heading and introductory
paragraph read as follows:

§68.504 Unilateral Patent License
Agreement.

The unilateral license agreement set
out herein shall be used for all patent

license agreements for standard plugs
and jacks.

- - - » -
September 13, 1984.

Concurring Statement of FCC Commissioner
James H. Quello

In re: Notice of Proposed Rulemaking to
streamline application processing under
Part 88 of the rules and to eliminate
unnecessary regulations.

While I am generally in favor of
streamlining our processes for the benefit of
the public and this agency, I am concerned
that here we may be proposing to walk away
from some rules that have continued utility.
Performing my own imprecise cost/benefit
analysis, it seems likely that some of the
rules which this Notice proposes to eliminate
might well have benefits far above their
costs.

For example, equipment-to-equipment
conneclions are now made in a standard
manner which, it seems to me, permits the
public to be confident that when telephone
attachments are purchased they can be
quickly and easily interconnected. I fail to
see the burden imposed by such equipment-
to-equipment rules. Also, certain stress tests
now are required for packaged equipment so
as to increase the likelihood that it will reach
the consumer still in compliance with our
registration program. I find this burden to be
very reasonable and the benefit considerable.

Perhaps I can be persuaded by the
comments in this proceeding that the costs
are higher than my preliminary analysis
indicates or that the benefits are not
significant, I will review those comments
with interest.

[FR Doc. 84-26446 Filed 10-4-84; 8:48 am)]
BILLING CODE 6712-01-M

47 CFR Part 73
[MM Docket No. 84-688; RM-4718]

FM Broadcast Station in University,
MS; Order Extending Time for Filing
Reply Comments

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule; extension of
reply comment period.

SUMMARY: Action taken herein, at the
request of the University of Mississippi,
extends the reply comment period to
respond to a proposal to assign FM
Channel 221A to University, Mississippi.
DATE: Reply comments are due on or
before October 4, 1984.
ADDRESS: Federal Communications
Commission, Washington, D.C. 20554.
FOR FURTHER INFORMATION CONTACT:
Patricia Rawlings, Mass Media Bureau,
(202) 634-6530.
SUPPLEMENTARY INFORMATION:

In the matter of amendment of section

= § 73.202(b), table of assignments, FM

Broadcas! Stations. (University, Mississippi)
(MM Docket No. 84-688, RM-4718).

Order Granting Extension of Time To
File Reply Comments

Adopted: September 25, 1984.
Released: September 27, 19684,

By the Chief, Policy and Rules Division.

1. On July 10, 1984, the Commission
adopted the Notice of Proposed Rule
Making, 49 FR 29419, published July 20,
1984, proposing the assignment of FM
Channel 221A to University, Mississippi,
as that community’s first local FM
service. Comments were filed
September 6, 1984, and the date for filing
reply comments is September 20, 1984.

2. On September 17, 1984, counsel for
the University of Mississippi
("University"), requested a two-week
extension of time for filing reply
comments, University states that
comments filed by the Mississippi
Authority for Educational Television
(“Authority"), seeking an alternative
channe] for University, has prompted
representatives of the University and
Authority to schedule a meeting to work
out the conflict between the two
organizations, University believes that
at the conclusion of the meeting, both
parties will have reached a mutually
satisfactory agreement and that the
reply comments will represent the
consensus of the parties and eliminate
the need for adversary pleadings.

3. Generally, it is the policy of the
Commission not to routinely grant
extension requests, pursuant to the
provisions of § 1.46(a) of the Rules.
However, we believe it would be in the
public interest to provide an extension
here to permit the parties to come to an
agreement in order to aid the
Commission in resolving the issues in
this proceeding.

4. Accordingly, it is ordered, that the
subject request for an extension of time
in which to file reply comments is
granted.

5. The date for filing reply comments
is extended to and including October 4,
1984.

6. This action is taken pursuant to
section 4(i), 5{c)(1), 303 (g) and {r) and
307(b} of the Communications Act of
1934, as amended, and §§0.204(b) and
0.283 of the Commissions Rules.

Federal Communications Commission.

Charles Schott,

Chief, Policy and Rules Division, Mass Medio
Burequ. .

[FR Doc. 84-26452 Filed 10-4-84; 8:45 am|
BILLING CODE 6712-01-M
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DEPARTMENT OF THE INTERIOR
Fish and Wildiife Service
50 CFR Part 17

Endangered and Threatened Wildlife
and Plants; Review for Eight Species
of Foreign Turtles

acency: Fish and Wildlife Service,
Interior.

acTion: Notice of review.

SUMMARY: Notice is hereby given that
the U.S. Fish and Wildlife Service has
evidence on hand to warrant a review of
the status of eight species of foreign
turtles'to determine whether they should
be proposed for listing as endangered or
threatened species under provisions of
the Endangered Species Act of 1973, as
amended. The common and scientific
names and ranges are provided in the
table below. The threats that are
believed to be causing declines in these
species include habitat alteration,
collection of eggs and/or adults for food,
and collection for the pet trade, Some
are known from very few specimens and
are confined to limited geographic
ranges. The Service seeks additional
information on these turtles, including
possible threats to them and their
habitats,

pATES: Comments and materials relating
to the status of these species should be
submitted by January 3, 1985.

ADDRESSES: Interested persons or
organizations are requested to submit
comments to the Associate Director—
Federal Assistance (OES), U.S. Fish and
Wildlife Service, Washington, D.C.
20240,

FOR FURTHER INFORMATION CONTACT:
Mr. John L. Spinks, Jr., Chief, Office of

Endangered Species, U.S. Fish and
Wildlife Service, Washington, D.C.

20240 (703/235-2771).
SUPPLEMENTARY INFORMATION:
Background
_Cc-mmon name Scientific name Range
Batagur, pai Caflagur Indonesia,
Tortouse, Celebes....| Geoch o 4
forstani.
Turtle, Brazilian Phrynops hoges .......| Brazil.
sdenack,
Tutie, Cat Island ....| Pseudemys fells ......| B
Turte, Chaco Platemys Argentina, Bolivia,
Ymak paliidipectoris. Paraguay.
urtie, Inagua Pseud B
Isiand, malone.
Turtls, Kavalai Heosemys India.
forest or cane. silvatica.
Turtle, South Pseudemys scriots | C
American red- callirostris, Venezuola.
fned.

A brief description of these species
and their problems is as follows:

Painted Batagur

The painted batagur is a large
estuarine turtle which inhabits coastal
regions in southern Thailand, West
Malaysia, and the islands of Borneo and
Sumatra. According to Groombridge
(1982), the turtle is very rare in Thailand,
with the status unknown in Borneo and
Sumatra; in West Malaysia, the species
is “widespread but generally depleted
and heavily exploited.” While adults are
not regularly exploited, the chief threat
to the species comes from the taking of
its eggs for food; in some areas, licensed
egg collectors take nearly every egg
deposited. The species has a low
reproductive potential and stereotyped
nesting habits which make Callagur
susceptible to such depredation. For
additional references, see Groombridge
(1982), Moll (1976), and Siow and Moll
(1982).

Celebes Tortoise

This species appears to be very rare
and localized in distribution and
restricted to Celebes. Biologists have
spent considerable amounts of time in
the area without seeing any specimens,
and very few local residents appear to
be familiar with the tortoise. According
to Groombridge (1982), the only recent
sighting is of four specimens in central
Celebes in and near the Morowali
Reserve. Some biologists believe that G.
forsteni may be based on released G.
travancorica and thus not a valid
species, but this remains to be clarified.

Brazilian Sideneck Turtle

This apparently rare turtle was
described on the basis of a single
specimen whose place of collection was
of questionable validity. Based on 14
additional specimens, Rhodin et al.
(1982) believe the species to be confined
to low-lying areas in the Rio Paraiba
drainage, Rio de Janeiro state and
southern Minas Gerais, and the Rio
Itapemirim, Brazil. The range of this
turtle is quite restricted, and the turtle
appears very rare. According to

‘Mittermeier et al. (1980), the Rio Paraiba

is experiencing pollution and siltation,
and some of the tributaries have dried

up.
Cat Island Turtle

This freshwater turtle is confined to
small (2.5 km? Cat Island in the
Bahamas. It has been considered to be a
rare species (Ross, 1982; Groombridge,
1982), although studies by other
biologists indicate the population may
be larger than originally believed.

Reproduction is believed to depend on
adequate rainfall.

Threats to the species include
exploitation for food, collection &s pets,

~ and habitat destruction due to the

potential for development.
Chaco sideneck turtle

Little is known about this rare turtle
whose range is centered in the
Argentinian and Paraguayan Chaco; less
than 10 specimens are known
(Groombridge, 1982), although some
have appeared in the pet trade.
According to Groombridge (1982), “the
apparent extreme rarity of the species
coupled with current pet market
pressures may represent a threat.”

Inagua Island Turtle

This species is known only from Great
Inagua Island and on New Providence
Island, where it is introduced. The best
estimate of population size is about 200-
500 individuals (In Groombridge, 1982).
This species may be affected in terms of
reproductive success by the natural
mortality associated with inadequate
rainfall, and occasionally by take for
pets or predation from feral animals.

Kavalai Forest or Cane Turtle

Until relatively recently
{Groombridge, 1982) only two specimens
of this turtle were known. It was
rediscovered by Vijaya (1982) and
subsequent searches have revealed an
apparent small viable population
(Vijaya, 1983; Groombridge et al., 1983).
The species is used as food, at least
occasionally, by local people, and is
threatened by possible modification of
its rain forest habitat. This species is
confined to the hill rain forest in
southwest India.

South American Red-Lined Turile

This medium sized fresh water turtle
is confined to the lower Magdalena and
Sinu drainages of northern Colombia
and northwest Venezuela. Populations,
once abundant, are now considered
depleted throughout its range, with some
local extinction, although the status in
Venezuela is uncertain. According to
Croombridge (1982), the turtle and its
eggs are heavily used for food,
hatchlings are gathered in large numbers
for the tourist trade to be made into
trinkets, and habitat may be locally lost
or destroyed by fire. Mass exploitation
of the turtles may now have ceased, but
large numbers are still reported
available in Europe.

Because of the information outlined
above, the U.S, Fish and Wildlife
Service believes that there are sufficient
data to conduct a review of the status of
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these foreign turtles to determine
whether protection under provisions of
the Endangered Species Act of 1973, as
amended, may be warranted. The
Service is therefore soliciting any
additional information, reports, or
published literature which may aid in
this decision,
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Author

This notice of review was prepared by Dr.
C. Kenneth Dodd, Jr., Officé of Endangered
Species (703/235-1975).
Authority

The authority for this action is the
Endangered Species Act (16 U.S.C. 1531 et
seq.; Pub. L. §3-205, 87 Stat. 884; Pub. L. 94—
359, 90 Stat. 911; Pub. L. 95-632, 92 Stat. 3751;
Pub. L. 96-159, 93 Stat. 1225; Pub. L. 97-304, 96
Stat. 1411).

List of Subjects in 50 CFR Part 17

Endangered and threatened wildlife,
Fish, Marine mammals, Plants
(agriculture).

Dated: September 21, 1984.

J. Craig Potter,

Acting Assistant Secretary for Fish and
Wildlife and Parks.

[FR Doc. 34-26445 Filed 10-4-84; 8:45 am|

BILLING CODE 4310-55-M
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Notices

This section of the FEDERAL REGISTER
contains documents other than rules or
proposed rules that are applicable to the
public. Notices of hearings and
investigations, committee meetings, agency
decisions and' rulings, delegations of
authority, filing of petitions and
applications and agency statements of
organization and functions are exampies
of documents appearing in this section.

CIVIL AERONAUTICS BOARD
|Docket 42262]

Westates Airlines Fitness
Investigation; Prehearing Conference

Notice is hereby given that a
prehearing conference in the above-
entitled matter is assigned to be held on
October 12, 1984, at 10:00 a.m. (local
time) in Room 1027, 1825 Connecticut
Ave., NW., Washington, D.C., before the
undersigned administrative law judge.

Dated al Washington, D.C., October 2,

1984.

Ronnie A. Yoder,
Administrative Law Judge.,

R Doc. 84-26536 Filed 10-4-84; 8:45 am)
BILLING CODE 6320-01-M

DEPARTMENT OF COMMERCE

President’s Commission on Industrial
Competitiveness; Meetings

aGency: Office of Economic Affairs,
Commerce.

AcTION: Notice of meetings.

SuMMARY: This notice announces the
forthcoming meetings of the President’s
Commission on Industrial
Competitiveness (Commission). The
Commission was established by
Executive Order 12428 on June 28, 1983
ind its charter was approved on August
23, 1983. The Commission shall review
means of increasing the long-lerm
tompetitiveness of United States
industries at home and abroad, with
particular emphasis on high technology,
and provide appropriate advice to the
President through the Gabinet Council
on Commerce and Trade and the
Department of Commerce.

~Time and place: On October 23, 1984,
Ifom 8:30-12:00 the four subcommittees
of the Commission {Research,
Development and Manufacturing,
International Trade and Marketing,

Human Resources and Capital
Resources) will meet in the second floor
meeting rooms of the Westin Galleria
Hotel, 13340 North Dallas Parkway,
Dallas, Texas, to review respective
inputs to the final Commission report.

On October 23, 1984, from 1:00-4:30
the full Commission will meet in the
Preston Il Room, on the third floor of the
Westin Galleria Hotel (at the above
address) to discuss recommendations
forwarded by the subcommittees and
the final report.

On October 24, 1984, from 8:30-4:00 a
continuation of the full Commission
meeting will take place in the Preston 1i
Room, on the third floor of the Westin
Galleria Hotel at the above address.

Public participation: The meetings will
be open to public attendance. A limited
number-of seats will be available for-the
public on a first-come, first-served basis.

FOR FURTHER INFORMATION CONTACT: |.
Paul Royston, President's Commission
on Industrial Competitiveness, 736
Jackson Place, NW., Washington, DC
20503, telephone: 202-395-4527.

Dated: October 2, 1984.
Egils Milbergs,
Executive Director, President’s Commission
on Industrial Competiliveness.
[FR Doc. 84-26480 Filed 10-4-84; 8:45am]
BILLING CODE 3510-18-M

Bureau of the Census

Service Annual Survey; Notice of
Consideration

The Bureau of the Census hereby
gives notice that we plan to conduct the
Service Annual Survey in 1985. This
survey conducted under Title 13, United
States Code, sections 182, 224, and 225
asks for data on operating receipts for
1984 {and 1983 for newly included areas)
for selected service industries. This
survey is the only continuing sou-ce
available on a timely basis for
developing estimates of service
operating receipts. Such as survey, if
conducted, shall begin not earlier than
December 31, 1984.

The Bureau has received information
and recommendations that show the
data will have significant application to
the information needs of the public, the
firms operating in these service
industries, and governmental agencies,
and that the data are not publicly

Federal Register
Val, 49, No. 195

Friday. October 5, 1984

available from nongovernmental
sources.

The Bureau needs reports only from a
selected miminum level sample of
service firms in the United States, with
probability of selection based on
receipts size, The sample will provide,
with measurable reliability, statistics on
the subject specified above.

You may request copies of the
proposed forms and a description of the:
collection methods through the Director,
Bureau of the Census, Washington, D.C.
20233.

Any suggestions or recommendations
concerning the content of the proposed
survey will receive consideration if
submitted in writing to the Director,
Bureau of the Census, on or before
December 3, 1984.

Dated: October 1, 1984.
John R. Keane,
Director, Bureau of the Census.

[FR Doc. 84-26488 Filed 10-4-84; 6:45 am|
BILLING CODE 3510-07-M

Census Advisory Committee on
Agriculture Statistics; Public Meeting

Pursuant to the Federal Advisory
Committee Act (Pub. L. 92-463 as
amended by Pub. L. 94-409), we are
giving notice that the Census Advisory
Committee on Agriculture Statistics will
convene on October 31, 1984, at 9 a.m.
The Committee will meet in Room 2424,
Federal Building 3, at the Bureau of the
Census in Suitland, Maryland.

This Committee advises the Director,
Bureau of the Census, concerning the
kind of information that should be
obtained from respondents associated
with agricultural production; prepares
recommendations regarding the contents
of agricultural reports; and presents the
views and needs for data of major
agricultural organizations and their
members, and other suppliers of
agricultural statistics.

The Committee is composed of 20
members appointed by the presidents of
the nonprefit organizations having
representatives on the Committee, and a
representative from the U.S. Department
of Agriculture.

The agenda for the meeting, which is
scheduled to adjourn at 4 p.m. is: (1)
Introductory remarks by the Director,
Bureau of the Census; (2) current Census
Bureau activities and legislative
situation; (3) 1962 Census of Agriculture
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data on diskettes—format and use, and
priority for final data; (4) 1982 Census of
Agriculture coverage; (5) update on
United States Department of
Agriculture/Census Bureau information
sharing; (6) 1987 Standard Industrial
Codes revisions; (7) 1987 Census of
Agriculture discussion, including (a)
review of the current program, (b)
content issues, and (c) changing needs
for tabulated data; (8) Committee
recgmmendations; and (9) election of
chairperson-elect.

The meeting will be open to the
public, and a brief period will be set
aside for public comment and questions.
Extensive questions or statements must
be submitted in writing to the
Committee Control Officer at least 3
days before the meeting,

Persons planning to attend and
wishing additional information
concerning this meeting or who wish o
submit written statements may contact
the Committee Control Officer, Mr.
George Pierce, Agriculture Division,
Bureau of the Census, Room 3008,
Federal Building 4, Suitland, Maryland.
(Mail address: Washington, D:C. 20233.)
Telephone. (301) 763-7731.

Dated: October 1, 1984.
john G. Keane,

Director, Bureau of the Census.

{FR Doc. 84-26487 Filed 10-4-84: 8:45 am)
BILLING CODE 3510-07-M

International Trade Administration

Applications for Duty-Free Entry of
Scientific Instruments; Yale University
etal.

Pursuant to section 6(c) of the
Educational, Scientific and Cultural
Materials Importation Act of 1966 (Pub.
L. 89-651; 80 Stat. 897; 15 CFR Part 301),
we invite comments on the question of
whether instruments of equivalent
scientific value, for the purposes for
which the instruments shown below are
intended to be used, are being
manufactured in the United States.

Comments must comply with
§ 301.5(a) (3) and (4) of the regulations
and be filed within 20 days with the
Statutory Import Programs Staff, U.S.
Department of Commerce, Washington,
D.C. 20230. Applications may be
examined between 8:30 A.M. and 5:00
P.M. in Room 1523, U.S. Department of
Commerce, 14th and Constitution
Avenue, NW., Washington, D.C.

Docket No. 84-256, Applicant: Yale
University School of Medicine, 333
Cedar Street, P.O. Box 3333, New
Haven, CT 06510. Instrument: Electron
Microscope, Model EM 410LS with
Accessories. Manufacturer: Philips

Electronic Instruments, The
Netherlands. Intended use: Research in
the field of cell biology and :
experimental pathology and medicine
involving the study of cells, tissues and
subcellular components. The instrument
will be used to visualize the fine
structural organization of normal cells
and tissues as well as those subjected to
experimental manipulations. Basic
research experiments on the
organization of kidney, liver, pituitary
cells and cells in culture to determine
the localization of proteins in order to
understand cellular regulatory
processes. The instrument will also be
used in training graduate students and
postdoctoral trainees in electron
microscopy. Application Received by
Commissioner of Customs: September 7,
1984.

Docket No. 84-284. Applicant:
Augustana Hospital and Health Care
Center, 2035 N. Lincoln Avenue,
Chicago, IL 60614. Instrument: Kinetic
Polarization Fluorometer with Spare
Parts. Manufacturer: Photochemical
Research Associates, Inc., Canada.
Intended use: Investigation of
lymphocyte fluorescence Polarization.
The difference in lymphocyte sub-
population response to common
mitogens will be studied by measuring
the fluorescence polarization of
fluorescent probes associated with these
lymphocytes. The objectives of these
experiments are to: (a) Develop a
diagnostic test for early cancer detection
and (b) verify in a clinical sense the
quality of such a diagnostic test.
Application Received by Commissioner
of Customs: August 27, 1984.

Docket No. 84-287. Applicant:
University of California, Los Angeles,
Jules Stein Eye Institute, 800 Westwood
Plaza, Room B-168, Los Angeles, CA
90024. Instrument: Photo-Rotating Slit
Lamp System, Model SL—45.
Manufacturer: TOPCON Deutschland
GmbH, West Germany. Intended use:
Study of human cataract and the
progression of this disease in man. The
objectives of these studies are to
understand the causes and mechanisms
which produce cataract in man, and to
devise methods and drugs which can
prevent or delay the onset of cataracts.
Application Received by Commissioner
of Customs: August 27, 1984.

Docket No. 84-289. Applicant: Center
for Ulcer Research & Education
Foundation, VA/Wadsworth, Building
115, Room 203, Los Angeles, CA 90073.
Instrument: Electron Microscope, Model
EM 109 with Accessories. Manufacturer:
Carl Zeiss, West Germany. Intended
use: Studies of normal, experimental
and diseased gastrointestinal tissues
from animal and man. These studies will

be conducted to provide an
ultrastructural analysis of (1) those
mucosal cells which are involved in the
regulation and generation of acid. and
(2) extrinsic (vagal) and intrinsic
(enteric) nerves which control gastric
motility and secretion. Application
Received by Commissioner of Customs:
August 27, 1984.

Docket No. 84-291. Applicant:
Harvard University, Purchasing
Departnient, 1350 Massachusetts
Avenue, Cambridge, MA 02138.
Instrument: Optical Microscope. Model
Laborlux 12 POL. Manufacturer: Leitz,
West Germany. Intended use: Studies of
diamonds in various states of strain to
determine the fundamental properties
such as phonon spectra and relate this
to the stresses in the diamond. Further
studies will be conducted to understand
how to design and select diamonds
which can be used as anvils in high
pressure devices. Students in Physics
383, 384 Low Temperature Physics of
Quantum Fluids and Solids will use the
instrument for research in physics at
low temperature and high pressure.
Application Received by Commissioner
of Customs; August 27, 1984.

Docket No. 84-292. Applicant:
University of Rochester, Strong
Memorial Hospital, 601 Elmwood
Avenue, Rochester, NY 14642,
Instrument: Blood Irradiator Cesium-137
Source, Model Gammacell—1000 and
Sample Container. Manufacturer:
Atomic Energy of Canada, Ltd., Canada.
Intended use: Research purposes:
Irradiation of blood for blood bank use.
Irradiation of homografts. Radiation
survival of dividing cell studies. Cell
preparation for mixed leukocyte
reaction. Testing of blood-cell leukocyte
activity. Application Received by
Commissioner of Customs: August 27,
1984.

Docket No. 84-293. Applicant: Regenls
of the University of California, Materiel
Management Department, Riverside, CA
92521. Instrument: Electromagnetic Soil
Conduct Meter, Model EM 38.
Manufacturer: Geonics Limited, Canada.
Intended use: The instrument will be
used to measure the soil salinity in
irrigated fields. The objective is to relate
this to the variability of irrigation water
infiltration into soil and water uptake by
plants to determine the most cost
effective size of on-farm drainage water
evaporation ponds. Educational
purposes—Training of extension farm
advisors on the alternative methods.
including the electromagnetic meter. to
determine soil salinity. Application
Received by Commissioner of Customs:
August 27, 1984.
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Docket No. 84-294. Applicant:
University of Maryland School of
Medicine, 660 West Redwood Street,
Baltimore, MD 21201. Instrument: Time-
resolved Spectrofluorometer System,
Model 199S and Accessories.
Manufactufe: Edinburgh Instruments.
Ltd., United Kingdom. Intended use:
Studies of fluorescent organic
substances, biological macromolecules,
proteins, membranes, and chemicals.
Experiments will consist of analysis of
membrane-bound proteins, effects of
red-edge excitation of fluorescence and
anisotropy decays, calmodulin,
hemoglobin, ATPase. Application
Received by Commissioner of Customs:
August 27, 1984.

Docket No. 84-296: Applicant:
Whitehead Institute for Biomedical
Research, Nine Cambridge Center,
Cambridge, MA 02142. Instrument:
Electron Microscope, Model EM 410LS
with Accessories. Manufacturer: N.V,
Philips, The Netherlands. Intended use;
Research in the areas of growth and
development of biological tissues.
Application Received by Commissioner
of Customs; September 12, 1984.

Docket No. 84-297. Applicant: U.S.
Department of Energy, EG&G Idaho,

Inc., P.O. Box 1625, Idaho Falls, ID 83415.

Instrument: Electron Microscope, Model
EM 420. Manufacturer: N.V. Philips, The
Netherlands. Intended use: Investigation
of the microstructural features of metals,
ceramics and polymers. Application
Received by Commissioner of Customs:
September 12, 1984.

Docket No. 84-310, Applicant:
University of Virginia, Chemistry
Department, McCormick Road, .
Charlottesville, VA 22901. Instrument;
Nanosecond Fluorometer System, Model
510B. Manufacturer: Photochemical
Research Associates, Inc., Canada.
Intended use: Study of the luminescent
probes that are chemically or ionically
attached or adsorbed by a variety of
organized and condensed media. They
include cyclodextrins, micelles and
bilayers. The properties studied will be
lfetimes, quantum yields, binding
interactions, and quenching phenomena.
These results will be used to design
model solar energy conversion schemes.
The instrument will also be used to
teach students modern methods of
photochemistry and to apply these
techniques to problems related to solar
energy conversion and basic inorganic
themistry, Application Received by
Commissioner of Customs: September
13, 1984,

Docket No. 84-312. Applicant: Medical
College of Ohio at Toledo, Department
of Pathology, 3000 Arlington Avenue,
Toledo, OH 43699. Instrument: Electron
Microscope, Model EM 410LS with

Accessories, Manufacturer: N.V. Philips,
The Netherlands. Intended use:
Investigation of a variety of materials
including mouse lung tumors, rat kidney,
newt liver and tail tissue, animal and
human cell cultures, and various
diseased human tissues. Most of the
experiments will involve morphologic
evaluation of tissues, although
immunocytochemistry investigation for
cell makers is also to be done. The
instrument will also be used for training
pathology residents and graduate
students in the course Diagnostic
Electron Microscopy. Application
Received by Commissioner of Customs:
September 13, 1984.

(Catalog of Federal Domestic Assistance

Program No. 11.105, Importation of Duty-Free
Educational and Scientific Materials)

Frank W. Creel,

Acting Director, Statutory Import Programs
Staff.

|FR Doc. B4-26437 Filed 10-4-84: 8:45 am|

BILLING CODE 3510-DS-M

[C-533-055]

Oleoresins From India; Final Results of
Administrative Review of
Countervailing Duty Order

AGENCY: International Trade
Administration/Import Administration,
Commerce.

ACTION: Notice of Final Results of
Administrative Review of
Countervailing Duty Order.

SUMMARY: On August 14, 1984, the
Department of Commerce published the
preliminary results of its administrative
review of the countervailing duty order
on oleoresins from India. The review
covers the period January 1, 1983,
through December 31, 1983.

We gave interested parties and
opportunity to comment on the
preliminary results. We received no
comments, Based on our analysis, the
final results of the review are the same
as the preliminary results.

EFFECTIVE DATE: October 5, 1984.

FOR FURTHER INFORMATION CONTACT:
Bernard Carreau, Office of Compliance,
International Trade Administration, U.S.
Department of Commerce, Washington,
D.C. 20230; telephone: (202) 377-2786.
SUPPLEMENTARY INFORMATION:

Background

On August 14, 1984, the Department of
Commerce (*the Department’)
published in the Federal Register (49 FR
32430) the preliminary results of its
administrative review of the
countervailing duty order on oleoresins
from India (44 FR 21009, April 9, 1979).

The Department has now completed that
administrative review, in accordance
with section 751 of the Tariff Act of 1930
(“the Tarniff Act").

Scope of the Review

Imports covered by the review are
shipments of Indian oleoresins, which
are determined by the Customs Service
to be ineligible for duty-free treatment
under GSP. Oleoresins are flavoring
extracts, fruit flavors, essences, esters,
and oils not containing alcohol, and not
in ampules, capsules, tablets, or similar
forms. Such merchandise is currently
classifiable under items 450.2010,
450.2015, 450.2025, and 450.2040 of the
Tariff Schedules of the United States
Annotated. The review covers the
period January 1, 1983, through
December 31, 1983, and the following
programs:

(1) A rebate upon export of indirect
taxes under the Cash Compensatory
Support Program; (2) a pre-shipment
export loans program; (3) income tax
deductions through the Export Markets
Development Allowance; and (4) grants
under the Market Development
Assistance program.

Final Results of the Review

We gave interested parties an
opportunity te comment on the
preliminary results. We received no
comments. Based on our analysis, the
final results of our review are the same
as the preliminary results.

On December 30, 1982, the
International Trade Commission (“ITC")
notified the Department that the Indian
government had requested an injury
determination for this order under
section 104(b) of the Trade Agreements
Act of 1979. Should the ITC find that
there is material injury or likelihood of
material injury to an industry in the
United States, the Department will
instruct the Customs Service to assess
countervailing duties, in the amount of
the estimated duties required to be
deposited, on all unliquidated entries of
this merchandise entered, or withdrawn
from warehouse, for consumption on or
after December 30, 1982, and through the
date of the ITC's notification to the
Department of its determination.

The Department will instruct the
Customs Service to collect a cash
deposit of estimated countervailing
duties, as provided for by section
751(a)(1) of the Tariff Act, of 2.85
percent of the entered value on any
shipments of non-GSP Indian oleoresins
entered, or withdrawn from warehouse,
for consumption on or after the date of
publication of this notice. This deposit
requirement shall remain in effect until
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publication of the final results of lhe
next administrative review. The
Department intends to begin
immediately the next administrative
review,

The Department encourages
interested parties to review the public
record and submit applications for
protective orders as early as possible
after the Deparfment's receipt of the
requested information.

This administrative review and notice
are in accordance with section 751(a)(1)
of the Tariff Act (19 U.S.C, 1675(a)(1))
and § 355.41 of the Commerce
Regulations (19 CFR 355.41).

Dated: September 28, 1984.
Alan F. Holmer,
Deputy Assistant Secretary, Import
Administration,
[FR Doc. 84-26500 Filed 10—4-84: 8:45 am|
BILLING CODE 3510-DS-M

National Oceanic and Atmospheric
Administration

Mid-Atlantic and South Atlantic Fishery
Management Councils; Public
Meetings

AGENCY: National Marine Fisheries
Service, NOAA, Commerce.

AcTION: The Mid-Atlantic and South
Atlantic Fishery Management Councils
will convene joint public meetings on
October 24-26, 1984, to discuss the Surf
Clam and Ocean Quahog Fishery
Management Plan (FMP), Striped Bass
and Swordfish FMPs; joint venture
policy and other fishery management
and administrative matters. The joint
Council meetings will take place at the
Cavalier, 42nd and Atlantic Avenue,
Virginia Beach, VA; telephone: 804-525-
8555. A detailed agenda will be
available to the public around October
12, 1984. The Mid-Atlantic Council may
also convene a closed session to discuss
employment! and/or national security
matters.

In addition, the Scientific and
Statistical Committee of the Mid-
Atlantic Fishery Management Council
will convene a public meeting on
October 10, 1984, at the Best Western
Airport Inn, Philadelphia International
Airport, Philadelphia, PA, to discuss surf
clam and ocean quahog quotas for 1985:
vessel ID project: the Striped Bass FMP
and other fishery-related matters.

These meetings may be lengthened or
shortened depending upon progress on
agenda items.

For further information contact the
Execulive Director, Mid-Allantic Fishery
Management Council, Room 2115,
Federal Building, 300 South New Street,
Dover, DE 19901; telephone: 302-674~

\

2331, or the Executive Director, South
Atlantic Fishery Management Council,
One Southpark Circle, Suite 306,
Charleston, SC; telephone: 803-571-4366.

Dated: October 1, 1984.
Roland Finch,
Director, Office of Fisheries Management,
National Marine Fisheries Service.
{FR Doc. BA-26460 Filed 10-4-84; 8:45 am)|
BILLING CODE 3510-22-M

New England Fishery Management
Council; Public Meeting

AGENCY: National Marine Fisheries
Service, NOAA, Commerce.

The New England Fishery
Management Council will convene a
public meeting to discuss measures to be
included in the fishery management plan
for the multi-species fishery in the New
England and Mid-Atlantic areas of the
fishery conservation zone. Other
Council business may be discussed also
as time permits. The public meeting will
convene on October 10, 1984, at
approximately 9:30 a.m., will adjourn at
approximately 6 p.m., or upon
conclusion of the agenda, and will take
place at the Holiday Inn, Peabody, MA.
For further information on seating
arrangements, changes to the agenda,
and or written comments, contact the
Executive Director, New England
Fishery Management Council, Suntaug
Office Park, 5§ Broadway (Route One).
Saugus, MA 01906; telephone: (617)-231-
0422.

Dated: October 1, 1984.
Roland Finch,
Director, Office of Fisheries Manogement,
National Marine Fisheries Service.
|FR Doe. 84-26470 Filed 10-4-84: 8:45 am}
BILLING CODE 3510-22-M

COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

Extending Coverage of Export Visa
Requirement To Include Certain Non-
Apparel Textiles and Textile Products
of Cotton, Wool and Man-Made Fibers
Produced or Manufactured in
Indonesia

October 2, 1984.

The Chairman of the Committee for
the Implementation of Textile
Agreements (CITA), under the authority
contained in E.O. 11651 of March 3, 1972,
as amended, has issued the directive

_published below to the Commissioner of

Customs to be effective on November
15, 1984. For further information contact
James Nader, International Trade
Specialist (202) 3774212,

Background

Under the terms of the Bilateral
Cotton, Wool and Man-Made Fiber
Textile Agreement of August 21, 1981, as
amended, the Governments of the
United States and the Republic of
Indonesia have agreed to amend the
existing export visa requirement to
include non-apparel products in
Categories 300-329 and 360-369, 400429
and 464-469 and 600-627 and 665-669.
This coverage is in addition to the
coverage of cotton, wool and man-made
fiber apparel products in Categories
330-359, 432-459, and 630-659, described
in the notice published in the Federal
Register on February 6, 1980 (45 FR
8084). The visa stamp is not being
changed and the officials of the
Government of the Republic of
Indonesia who are authorized to issue
visas also remain unchanged at this
time,

The expanded coverage will be
effective for non-apparel products of
cotton, wool and man-made fibers,
produced or manufactured in Indenesia
and exported on and after November 15,
1984. Non-apparel merchandise
exported before November 15, 1984 will
not be denied entry for lack of a visa
until February 15, 1985.

A description of the textile categories
in terms of T.S.U.S.A. numbers was in
the Federal Register on December 13,
1982 (47 FR 55709), as amended on April
7, 1983 (48 FR 15175), May 3, 1983 (48 FR
19924), December 14, 1983 (48 FR 55607),
December 30, 1983 (48 FR 57584), April 4,
1984 (49 FR 13397), June 28, 1984 (49 FR
26622), and July 16, 1984 (49 FR 28754).

Ronald L. Levin,

Acting Chariman, Committee for the
Implementation of Textile Agreeements.

Octaober 2, 1984.

Committee for the Implementation of Textile
Agreements

Commissioner of Customs,
Department of the Treasury. Washington,
D.C.

Dear Mr. Commissioner: This directive
further amends, but does not cancel, the
letter of February 1, 1980 concerning cotton
wool and man-made fiber apparel products in
Categories 330-359. 431-459 and 630-659,
produced or manufactured in the Republic of
Indenesia.

Effective on November 15, 1984, the
directive of February 1, 1980 is hereby further
amended to require that cotton, wool and
man-made fiber textiles and textile products
in Categories 300-329 and 360-369, 400-429
and 464-469, and 600-627 and 665-669,
produced or manufactured in Indonesia and
exported to the United States on and after
November 15, 1984 must be visaed in order 10
be entered into the United States for
consumption, or withdrawn from warehouse




39359

Federal Register / Vol. 49, No. 195 / Friday, October 5, 1984 / Notices

for consumption. Merchandise in these
categories which has been exported before
November 15, 1984 shall not be denied entry
for lack of a visa until February 15, 1985. The
visa stamp and officials authorized by the
Government of the Republic of Indonesia to
issue visas are not being changed a! this time.

A description of the textile categories in
terms of T.5.U.S.4. numbers was published in
the Federal Register on December 13, 1982 (47
FR 55709), as amended on April 7, 1983 (48 FR
15175), May 3, 1983 (48 FR 19924), December
14, 1983 (48 FR 55607}, December 30, 1983 (48
FR 57584), April 4. 1984 (49 FR 13397). June 28,
1984 (49 FR 26622), and July 16, 1984 (49 FR
28754).

The action taken with respect to the
Government of the Republic of Indonesia and
with respect to imports of cotton, wool and
man-made fiber textiles and textile products
from Indonesia has been determined by the
Committee for the Implementation of Textile
Agreements to involve foreign affairs
functions of the United States. Therefore,
these directions to the Commissioner of
Customs, which are necessary for the
implementation of such actions, fall within
the foreign affairs exception to the rule-
making provisions of 5 U.S.C. 553. This letter
will be published in the Federal Register.

Sincerely,

Ronald L. Levin,

Acting Chairman, Committee for the
Implementation of Textile Agreements.
FR Doc. B4-26436 Filed 10-4-84; 8:45 am|

BILLING CODE 3510-OR-M

Adjusting the Import Limits for Man-
Made Fiber Textile Products From the
People’s Rpublic of China

October 2, 1984.

The Chairman of the Committee for
the Implementation of Textile
Agreements (CITA), under the authority
tontained in E.O. 11651 of March 3, 1972,
as amended, has issued the directive
published below to the Commissioner of
Customs to be effective on October 9,
1984, For further information contact
Jane Corwin, International Trade
Specialist (202)377-4212,

Background

A CITA directive establishing import
limits for specified categories of cotton
and man-made fiber textile products,
including Category 635 and 640,
produced or manufactured in the
People’s Republic of China and exported
during the twelve-month period which
began on January 1, 1984, was published
in the Federal Register on December 22,
1983 (48 FR 56626). Under the terms of
the Bilateral Cotton, Wool and Man-
Made Fiber Textile Agreement of
August 19, 1983, the Government of the
People’s Republic of China has notified
the Government of the United States of
5 intention to use flexibility in the form
ofswing to be applied to the current-

year limits for these categories. The
limit for Category 640 is being reduced
accordingly to account for swing being
applied to Category 635.

A description of the textile categories
in terms of T.S.U.S.A. numbers was
published in the Federal Register on
December 13, 1982 (47 FR 55709), as
amended on April 7, 1983 (48 FR 15175),
May 3, 1983 (48 FR 19924) and December
14, 1983 (48 FR 55607), December 30,
1983 (48 FR 57584), April 4, 1984 (49 FR
13397), June 28, 1984 (49 FR 26622) and
July 16, 1984 (49 FR 28754).

Ronald L. Levin,
Acting Chairman, Commilttee for the
Implementation of Textile Agreements.

October 2, 1984.

Committee for the Implementation of Textile
Agreements

Commissioner of Customs,
Department of the Treasury. Washington,
D.C.

Dear Mr. Commissioner: This directive
further amends, but does not cancel, the
directive of December 19, 1983 from the
Chairman of the Committee for the
Implementation of Textile Agreements which
established levels of restraint for certain
specified categories of cotton and man-made
fiber textile products, produced or
manufactured in the People's Republic of
China and exported during 1984.

Effective on October 9, 1984, the directive
of December 19, 1983 is hereby further
amended to adjust the previously established
levels of restraint for Categories 635 and 640
to the following under the terms of the
Bilateral Cotton, Wool and Man-Made Fiber
Textile Agreement of August 19, 1983: '

Adjusted 12-mo. level

Category of restraint * -

sl 404,223 doz.
.4 1,046,407 doz.

' The levels have not been adjusted to reflect any imports
exporied after December 31, 1983,

The Committee for the Implementation of
Textile Agreements has determined that
these actions fall within the foreign affairs
exception to the rulemaking provisions of 5
U.S.C. 553.

Sincerely.
Ronald 1. Levin,

Acting Chairman, Commiltee for the
Implementation of Textile Agreements.

[FR Doc. B4-26501 Filed 10-4-84; 8:45 am|
BILLING CODE 3510-DR-M

' The Agreement provides, in part. that (1) with
the exception of Category 315, and specific limit
may be exceeded by not more than 5 percent of its
square yards equivalent tatal, provided that the
amount of the increase is compensated for by an
equivalent square yard equivalent decrease in one
or more other specific limits in that agreement year;
(2) the specific limits for certain calegories may be
increased for carryforward, and (3) administrative
arrangements or adjustments may be made to
resolve minor problems arising in the
implementation of the agreement.

Adjusting Import Limits for Certain
Apparel Products From the Republic
of the Philippines

October 2, 1984.

The Chairman of the Committee for
the Implementation of Textile
Agreements (CITA), under the authority
contained in E.O. 11651 of March 3, 1972,
as amended, has issued the directive
published below to the Commissioner of
Customs to be effective on October 9,
1984. For further information contact
Carl Ruths, International Trade
Specialist (202) 377-4212.

Background

A CITA directive dated December 18,
1983 (48 FR 56425), as amended,
established limits for certain categories
of cotton, wool and man-made fiber
textile products, including Categories
333/334, 335T, 3367, 337, 338/339, 340,
341, 347, 433, 443, 631pt., (work gloves in
TSUSA numbers 704.3215, 704.8525, and
704.9000), 636NT, 652NT and 659T,
produced or manufactured in the
Philippines and exported during the
agreement year which began on January
1, 1984. Under the terms of the Bilateral
Cotton, Wool and Man-Made Fiber
Textile Agreement of November 24, 1982
between the Governments of the United
States and the Republic of the
Philippines, the 1984 limits for
Categories 333/334, 335T, 338/339, 340,
341T, 341NT, 347, 433, 443, 631pt., 636NT
and 652NT are being increased by the
application of carryover, carryforward
and swing. As consequence of the swing
adjustments, the limits for Categories
336T, 337T, 337NT and 659T are being
reduced. Carryforward, to the extent
used in 1984, will be deducted from the
1985 limits of the affected categories.

A description of the textile categories
in terms of T.S.U.S.A. numbers was
published in the Federal Register on
December 13, 1982 (47 FR 55709), as
amended on April 7, 1983 (48 FR 15175 ),
May 3, 1983 (48 FR 19924), December 14,
1983 (48 FR 55607), December 30, 1983
(48 FR 57584), April 4, 1984 (49 FR
13397), June 28, 1984 {49 FR 26622), and
July 16, 1984 (49 FR (28754).

Ronald I. Levin,

Acting Chairman, Committee for the
Implementation of Textile Agreements.
October 2, 1984.

Committee for the Implementation of Textile
Agreements :

Commissioner of Customs,
Department of the Treasury, Washington.
D.C.

Dear Mr. Commissioner: This directive
further amends, but does not cancel, the
directive of December 16, 1983 from the
Chairman of the Committee for the
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Implementation of Textile Agreements,
concerning imports into the United States of
certain cotton, wool and man-made fiber
textile products. produced or manufactured in
the Philippines and exported during 1984."

Effective on October 9, 1984, paragraph 1 of
the directive December 16, 1983 is hereby
further amended to include adjusted restraint
limits for the following categories:

Adjusted 12-mo.

restraint imit *

44,814 dozen
| 377.077 dozen.

| 281,718 dozen.
.| BODS dozen
o) 111,572 dozen
JITE .| 303,643 dozen.
...................................... l 3,683 dozan.
A e e ek ted (£ L
.| 448,000 dozen
|  pairs.
...................................... .| 50,242 dozen.
...... | 708,537 dozen.
l 3,719,406 dozen.

! The fimits have not been adjusted lo retlect any imports
exported after December 31, 1983,

!In Calegory 631 only TSUSA numbers 704.3215,
704.8525, and 704.90C0,

The Committee for the Implementation of
Textile Agreements has determined that
these actions fall within the foreign affairs
exeption to the rulemaking provisions of 5
U.S.C. 553.

Sincerely,
Ronald L Levin,
Acting Chairman, Committee for the
Implementation of Textile Agreements,
[¥R Doc. 84-26409 Filed 10-4-84: 8:45 am)
BILLING CODE 3510-DR-M

CONSUMER PRODUCT SAFETY
COMMISSION

Manufacturers of Chain Saws and Saw
Chain; Meeting

AGENCY: Consumer Product Safety
Commission.

ACTION: Notice of meeting.

SUMMARY: The Commission has
scheduled a public meeting with
manufacturers of chain saws and saw
chain to discuss methods for marketing,
advertising and promoting the safety
features that will be used to meet the
requirements of the draft revised
American National Standards Institute
(ANSI) B 175 "Standard for Chain
Saws."

DATES: (1) The meeting will begin at
10:00 a.m. on Oclober 16, 1984 (2)

'The agreement, provides in part, that: (1)
Specific limits may be exceeded during the
agreement year by designated percentuges:; (2)
specific limits may be adjusted for carryover and
carryforward: and (3) administrative arrangements
or adjustments may be made to resolve minor
problems arising in the implementation of the
agreement,

requests from chain saw and saw chain
manufacturers to participate, and copies
of their presentations, should be
received by the Office of the Secretary
no later than October 9, 1984.
ADDRESSES: The meeting will be held in
the third floor conference room at 1111
18th Street, NW., Washington, D.C.

Requests from manufacturers to
participate, and copies of their
presentations, should be submitted to
the Office of the Secretary, Consumer
Product Safety Commission,
Washington, D.C. 20207; telephone (301)
492-6800. For further information
contact: Carl Blechschmidt, Office of
Program Management, Consumer
Product Safety Commission,
Washington, D.C. 20207; telephone (301)
492-6554.

SUPPLEMENTARY INFORMATION: For
some time, the Commission has been
working with industry for the adoption
of an amendment to the ANSI Standard
to address the hazard of chain saw
kickback. This work has culminated in a
draft standard which will soon be sent
out for final comment.

One major requirement of the
standard is that chain saws must have
at least two separate features to reduce
the hazard of kickback, such as a bar tip
guard, reduced kickback saw chain,
reduced kickback guide bar, chain
brake, ete. The Commission is interested
in receiving information and views from
chain saw and saw chain manufacturers
pertaining to the advertisement,
promotion and marketing of those
features. Therefore, the Commission has
scheduled a meeting with the
manufacturers of saw chain and chain
saws for 10:00 am, October 16, 1984, in
the third floor conference room at 1111
18th Street, NW., Washington, D.C.

The purpose of the meeting is to gain
information concerning how these
separate features may be promoted,
marketed, advertised, and labeled. The
Commission is also interested in
obtaining information on how these
features can be identified by a consumer
and how they may be advertised by
dealers.

The Commission is contacting chain
saw and saw chain manufacturing firms
known to be manufacturing these
products concerning the meeting.
Representatives of these firms who want
to participate should call or write Sadye
E. Dunn, Secretary, Consumer Product
Safety Commission, Washington, D.C.
20207; telephone (301) 492-6800, no later
than October 9, 1984, Copies of the
participants presentations should be
provided to the Secretary by that date. It
may be necessary for the Commission to
impose time limitations on the

presentations of the participants or to
limit duplicative or irrelevant comments.
The meeting will consist of
presentations by the participants,
followed by questions by the
Commissioners.

Dated: October 2, 1984.
Sheldon D. Butts,
Deputy Secretary, Consumer Product Safety
Commission,
[FR Doc. 8426537 Filed 10-4-84: 8:45 am|
BILLING CODE 6355-01-M

COPYRIGHT ROYALTY TRIBUNAL
[Docket No. 84-1]
1983 Cable Royaity Distribution

AGENCY: Copyright Royalty Tribunal.
ACTION: Notice.

FOR FURTHER INFORMATION CONTACT:
Edward W, Ray, Acting Chairman,
Copyright Royalty Tribunal, 1111 20th
Street, NW., Room 450, Washington,
D.C. 20036, (202) 653-5175.

SUMMARY: In accordance with 17 U.S.C.
111(d)(5)(B), the Copyright Royalty
Tribunal (Tribunal) directs that
claimants to royalty fees paid by cable
operators for secondary transmissions
during 1983 shall submit not later than
November 15, 1984 any comments ;
concerning whether a controversy exists
with regard to the distribution of the
1983 royalty fees. Claimants shall, at the
same time, advise the Tribunal of their
views concerning hearing schedules and
procedures if the Tribunal determines
that a controversy exists.

Dated: October 1, 1984.
Edward W. Ray,
Acting Chairman.
{FR Dot 84-26405 Filed i0-4-84; 8:45 am)|
BILLING CODE 1410-09-m

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

{Docket No. CP84-703-000]

Texas Eastern Transmission Corp.;
Application

September 26. 1984,

Take notice that on September 10,
1984, Texas Eastern Transmission
Corporation (Applicant), P.O. Box 2521,
Houston, Texas 77252, filed in Docket
No. CP84~-703-000 an application
pursuant to section 7(c) of the Natural
Gas Act for a limited-term certificate of
public convenience and necessity
authorizing the transportation of natural
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gas in interstate commerce for United
States Steel Corporation (USS), all as
more fully set forth in the application on
file with the Commission and open to
public inspection.

Applicant states that USS has
purchased quantities of natural gas from
Carnegie Natural Gas Company
(Carnegie) which USS desires to have
transported to its Fairless Works Plant
located in Bucks County, Pennsylvania,
for use as fuel oil displacement gas.
Applicant proposes to receive from
Carnegie, by displacement, quantities of
natural gas of up to 37,200 dt equivalent
of gas per day at the existing point of
interconnection between Applicant and
Carnegie located at Applicant's meter
station 1275 in Greene County,
Pennsylvania, or at other mutually
agreeable points of receipt from
Carnegie, and to transport and redeliver
equal quantities to Philadelphia Electric
Company (Philadelphia), for the account
of USS, at existing points of
interconnection between Applicant and
Philadelphia designated as Applicant's
M&R Station 035 located in Delaware
County, Pennsylvania, Applicant's M&R
Station 036 located in Montgomery
County, Pennsylvania, or at other
mutually agreeable points of delivery to
Philadelphia. Applicant indicates that
Philadelphia would in turn transport, on
behalf of USS, and redeliver such
quantities of natural gas to USS at USS's
Fairless Works Plant located in Bucks
County, Pennsylvania.

Applicant proposes to transport the
stated quantities of natural gas under its
currently effective Rate Schedule TS-2,
FERC Gas Tariff, Fourth Revised
Volume No. 1. Applicant indicates that
on July 14, 1983, the Commission issued
its Order Approving Settlement in Texas
Eastern Transmission Corporation,
Docket Nos. RP83-35-000, et al., 24
FERC { 61,065, in which it approved
Iransportation of natural gas for fuel oil
displacement under Applicant's Rate
Schedule TS-2. Applicant proposes to
charge USS its currently effective TS-2
(Fuel Oil Displacement) transportation
rate of 16.76 cents per dt transported for
USS and to reduce volumes received for
transportation for shrinkage by 4
percent for the period November 16
through April 15 of each year and by 3
percent for the period April 16 through
November 15 of each year.

Applicant requests a limited-term
certificate with pregranted
sbandonment authorization expiring
February 13, 1985.

Any person desiring to be heard or to
make any protest with reference to said
application should on or before October
16,1984, file with the Federal Energy
Regulatory Commission, Washington,

D.C. 20426, a motion to intervene or a
protest in accordance with the
requirements of the Commission's Rules
of Practice and Procedure (18 CFR
385.214 or 385.211) and the Regulations
under the Natural Gas Act (18 CFR
157.10). All protests filed with the
Commission will be considered by it in
determinig the appropriate action to be
taken but will not serve to make the
protestants parties to the proceeding.
Any person wishing to become a party
to a proceeding or to participate as a
party in any hearing therein must file a
motion to intervene in accordance with
the Commission's Rules.

Take further notice that, pursuant to
the authority contained in and subject to
jurisdiction conferred upon the Federal
Energy Regulatory Commission by
sections 7 and 15 of the Natural Gas Act
and the Commission's Rules of Practice
and Procedure, a hearing will be held
without further notice before the
Commission or its designee on this
application if no motion to intervene is
filed within the time required herein, if
the Commission on its own review of the
matter finds that a grant of the
certificate is required by the public
convenience and necessity. If a motion
for leave to intervene is timely filed, or if
the Commission on its own motion
believes that a formal hearing is
required, further notice of such hearing
will be duly given.

Under the procedure herein provided
for, unless otherwise advised, it will be
unnecessary for Applicant to appear or
be represented at the hearing.

Kenneth F. Plumb,

Secretary.

[FR Doc. 84-26429 Filed 10-4-84: 8:45 am|
BILLING CODE 6717-01-M

[Project No. 3178-002]

Public Utility District No. 1 of Mason
County, Wash.; Intent To Prepare
Environmental Impact Statement and
Notice of Scoping Session and Public
Meeting

September 28, 1984.

The Public Utility District of Mason
County, Washington (PUD) filed on
August 9, 1983, an application for license
for the Hamma Hamma Project No.
3178-002. The project would be located
on the Hamma Hamma River in Mason
County, Washington.

Public notice of the application was
issued by the Commission on May 21,
1984. The application has been mailed to
federal and state agencies for their
review and comment. The Commission's
staff has determined that issuance of a
license for the PUD's proposed

hydroelectric project would constitute a
major federal action significantly
affecting the quality of the human
environment.

The staff therefore intends to prepare
an environmental impact statement in
accordance with the National
Environmental Policy Act, Possible
alternatives to the proposed action will
be addressed.

Scoping Session

Interested persons and agencies are
invited to participate in the scoping
meeting to discuss the environmental
impacts expected from the proposed
Hamma Hamma Project. The scoping
session will be held at 10:00 a.m. on
Tuesday, October 16, 1984, in Hearing
Room 2866 of the Jackson Federal
Building, 915 Second Avenue, Seattle,
Washington. The scoping session will be
convened by the Commission's staff.
The purpose of the scoping session is to
enable interested persons and agencies
to discuss with the Commission’s staff
environmental impacts and other
matters which should be included in the
environmental impact statement.

Public Meeting

Interested officials and members of
the public are invited to express their
views about the project at a public
meeting. The public meeting will be held
at 7:30 p.m. on Monday, October 15,
1984, at the Hoodsport Fire Hall in
Hoodsport, Washington. The meeting
will be conducted by the Commission’s
staff. Persons may give their statements
at the meeting orally or in writing.
Earlier on the same day the
Commission's staff will conduct an
inspection of the proposed project area.

The public meeting will be recorded
by a stenographer, and all statements
(oral or written) will become part of the
public meeting record. In addition, the
public meeting record will remain open
until November 186, 1984, and anyone
may submit written comments on the
project until that time. Comments should
be addressed to Kenneth F. Plumb,
Secretary, Federal Energy Regulatory
Commission, 825 North Capitol Street
NE., Washington, D.C. 204286, and should
clearly show the project name (Hamma
Hamma) and number (Project No. 3178-
002) on the first page.

For further information, please contact
Quentin Lawson at (202) 357-8494, or Frank
Karwoski at (202) 376-1761.

Kenneth F. Plumb,
Secretary.

[FR Dog, B4-26420 Filed 10-4-84; 8:45 am|
BILLING CODE 6717-01-M
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[Docket No. CP83-151-004]

Carnegie Natural Gas Co.; Application

October 2, 1984.

Take notice that on August 27, 1984,
Carnegic Natural Gas Company
{Applicant), 800 Regis Avenue,
Piftsburgh, Pennsylvania 15236, filed in
Docket No. CP83-151-004 an application
pursuant to section 7(c) of the Natural
Gas Act for a certificate of public
convenience and necessity authorizing a
limited-term sale of natural gas to New
Jersey Natural Gas Company (New
Jersey Natural) for resale, all as more
fully set forth in the application which is
on file with the Commission and open to
public inspection.

Applicant proposes to sell for resale
up to 40,000 dt equivalent of natural gas
per day on a best-efforts basis to New
Jersey Natural for system supply for a
period not to exceed one year. Applicant
proposes to deliver the gas for the
account of New Jersey Natural in Green
County, Pennsylvania, at Texas-Eastern
Transmission Corporation's (Texas
Eastern) measuring stations 008 or 1275
or other mutually agreeable existing
interconnection. Texas Eastern is said to
have agreed to transport the gas for and
to New Jersey Natural at a mutually
agreeable point.

The proposed sale price of the gas
would be equal to that paid to Texas
Eastern at 100 percent load factor plus 3
cents per dt.

Applicant states that sales in its
Pittsburgh market area have declined
and that they are below its take-or-pay
obligation to Texas Eastern. Applicant
proposes to continue the sale of New
Jersey Natural to alleviate this situation.
It is stated that the gas proposed to be
sold would come exclusively from
Applicant’s high pressure system which
serves only United States Steel
Corporation and that a reduction in such
deliveries would have no rate or service
effect on Applicant's customers served
from its low pressure system.

Any person desiring to be heard or to
make any protest with reference to said
application should on or before October
22, 1984, file with the Federal Energy
Regulatory Commission, Washington,
D.C. 20426, a motion to intervene or a
protest in accordance with the
requirements of the Commission’'s Rules
of Practice and Procedure (18 CFR
385.214 or 385.211) and the Regulations
under the Natural Gas Act (18 CFR
157.10). All protests filed with the

' The application was initially tendered for filing
on August 27, 1984; however, the fee required by
§ 159.1 of the Regulations under the Natural Gas Act
{18 CFR 159.1) was not paid until August 30, 1984;
thus, filing was not completed until the latter date.

Commission will be considered by it in
determining the appropriate action to be
taken but will not serve to make the
protestants parties to the proceeding.
Any person wishing to become a party
to a proceeding or to participate as a
party in any hearing therein must file a
motion to intervene in accordance with
the Commission’s Rules.

Take further notice that, pursuant to

_the authority contained in and subject to

jurisdiction conferred upon the Federal
Energy Regulatory Commission by
sections 7 and 15 of the Natural Gas Act
and the Commission's Rules of Practice
and Procedure, a hearing will be held
without further notice before the
Commission or its designee on this
application if no motion to intervene is
filed within the time required herein, if
the Commission on its own review of the
matter finds that a grant of the
certificate is required by the public
convenience and necessity. If a motion
for leave to intervene is timely filed, or if
the Commission on its own motion
believes that a formal hearing is
required, further notice of such hearing
will be duly given. \

Under the procedure herein provided
for, unless otherwise advised, it will be
unnecessary for Applicant to appear or
be represented at the hearing.

Kenneth F. Plumb,

Secretary.

[FR Dogc. 84-26049 Filed 10-4-84; 8:45 um|
BILLING CODE 8717-01-M

[Project No. 7204-001]

Cascade Area Council, Inc.; Surrender
of Preliminary Permit

Take notice that Cascade Area
Council, Inc. Permittee for the Neal *
Creek Project No. 7204, has requested
that its preliminary permit be
terminated. The preliminary permit for
Project No. 7204 was issued on October
31, 1983, and would have expired on
March 31, 1985. The project would have
been located on Neal Creek, near Jordan
in Linn County, Oregon.

Cascade Area Council, Inc. filed the
request on September 24, 1984, and the
surrender of the preliminary permit for
Project No. 7204 is deemed accepted as
of September 24, 1984, and effective as
of 30 days after the date of this notice.

Kenneth F, Plumb,
Secretary.

[FR Doc. 84-26410 Filed 10-4-84: 8:45 am|
BILLING CODE 6717-01-M

[Project No. 7606-001]

Charles Gresham and Rich'Gresham;
Surrender of Preliminary Permit

September 28, 1984.

Take notice that Charles and Rich
Gresham, Permittees for the Harvey
Creek Project No. 7606, have requested
that their preliminary permit be
terminated. The preliminary permit for
Project No. 7606 was issued on January
25, 1984, and would have expired on
June 30, 1985. The project would have
been located on Harvey Creek, near
Metaline Falls, in Pend O'Reille County,
Washington, Charles Gresham filed the
request on September 17, 1984, and the
surrender of the preliminary permit for
project No. 7606 is deemed accepted as
of September 17, 1984, and effective as
of 30 days after the date of this notice.
Kenneth F. Plumb,

Secretary.
FR Doc. 84-26411 Filed 10-4-84 8:45 am|
BILLING CODE 6717-01-M

[Docket No. CP81-163-002]

Columbia Gas Transmission Corp.;
Petition To Amend '

October 2, 1984.

Take notice that on September 20,
1984, Columbia Gas Transmission
Corporation (Petitioner), 1700
MacCorkle Avenue, SE. Charleston,
West Virginia 25314, filed in Docket No.
CP81-163-002 a petition to amend the
order issued October 2, 1981, in Docket
No. CP81-163-000 pursuant to section
7(c) of the Natural Gas Act so as to
authorize an extension of the term of the
transportation service authorized
therein for an additional three-year
period to expire November 20, 1987, all
as more fully set forth in the petition to
amend which is on file with the
Commission and open to public
inspection.

On January 29, 1981, Petitioner states
it filed an application for a certificate of
public convenience and necessity
authorizing the transportation of natural
gas for Union Carbide Corporation
(UCC). It is asserted that UCC had
excess ethane available and to avert the
loss of this excess energy proposed to
exchange and equivalent amount of
hydrocarbon fule with Petitioner.
Petitioner states that it agreed to receive
liquid ethane at its Cobb compressor
station in Big Sandy District, Kanawha
County, West Virginia, and deliver
thermally equivalent quantities of
natural gas to Sugar Bowl Pipe Line for
UCC's account by a reduction in
Petitioners scheduled receipts of gas at
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the outlet of Exxon’s Garden City plant
in St. Mary Parish, Lousisana.
Commission authorization for this
transportation was for a term ending
November 20, 1984.

Petitioner states that it now seeks
authority to continue the transportation
of up to 16,200 dt equivalent of gas per
day on a best-efforts basis for an
additional three-year period. Petitioner
states that the amendment includes the
provision that for all ethane delivered
by UCC to Petitioner, Petitioner would
reduce its scheduled receipts at the
outlet of Exxon's Garden City plant in
St. Mary Parish, Louisiana, and direct
that equivalent quantities of natural gas
be delivered to Acadian Pipeline, the
successor company to Sugar Bowl Pipe
Line. Acadian Pipeline would make the
ultimate delivery to UCC's plant in Taft,
Louisiana, it is explained.

Petitioner proposes at transportation
charge of 43.15 cents per dt which would
become effective November 1, 1984,
pending final disposition of Petitioner's
rate filing in Docket No. RP84-75-000.
Additionally, Petitioner proposes to
retain for company-use and
unaccounted-for gas 2.43 percent of the
total quantity of gas delivered into its
system, also pending final disposition
for Docket No. RP84-75-000.

Petitioner also proposes to charge the
General R&D Funding Unit of the Gas
Research Institute which it states is
currently 1.21 cents per dt equivalent
and is set forth in Petitioner's Rate
Schedule TS-1.

Any persons desiring to be heard or to
make any protest with reference to said
petition to amend should on or before
October 22, 1984, file with the Federal
Energy Regulatory Commission,
Washington, D.C. 20426, a motion to
intervene or a protest in accordance
with the requirements of the
Commission’s Rules of Practice and
Procedure (18 CFR 385.214 or 385.211)
and the Regulations under the Natural
Gas Act (18 CFR 157.10). All protests
filed with the Commission will be
considered by it in determining the
approporiate action to be taken but will
not serve to make the protestants
parties to the proceeding. Any person
wishing to become a party to a
proceeding or to participate as a party in
any hearing therein must file a motion to
intervene in accordance with the
Commission's Rules.

Kenneth F. Plumb,

Sex relary,

[FR Doc. 84-26412 Filed 10-4-84; 8:45 am|
BILLING CODE 6717-01-M

[Docket No. CP61-92-014]

El Paso Natural Gas Co.; Petition To
Amend

October 2, 1984.

Take notice that on September 12,
1984, El Paso Natural Gas Company
(Petitioner), P.O. Box 1492, El Paso,
Texas 79978, filed in Docket No. CP 61~
92-014 a petition to amend the order
issued in Docket No. CP61-92-000 on
January 11, 1965,' as amended, pursuant
to section 7(c) of the Natural Gas Act so
as to authorize the establishment of (1)
two new delivery points between
Petitioner and Northern Natural Gas
Company, Division of InterNorth, Inc.
(Northern), (2) a specified area of
interest and the exchange of natural gas
from such area under the authorized
exchange arrangement between
Petitioner and Northern, and (3) blanket
authorization for the addition and
deletion of delivery points from time to
time, all as more fully set forth in the
petition to amend which is on file with
the Commission and open to public
inspection.

Petitioner states that by Commission
order issued January 11, 1965, as
amended, in Docket Nos. CP61-92 and
CP61-139, Petitioner and Northern
respectively, received permanent
certificate authorization to construct
and operate certain facilities and deliver
natural gas, on an exchange basis, by
use of existing capacity in either
Petitioner's or Northern's gathering
system at certain designated points in
Moore, Ochiltree, Hemphill, Hockley,
and Yoakum Counties, Texas, and
Beaver, Roger Mills and Woodward
Counties, Oklahoma, all pursuant to a
1963 services agreement, dated August
17, 1962 between Petitioner and
Northern.

Petitioner further states that Northern
has advised Petitioner that it has certain
quantities of natural gas, which
quantities of natural gas have been
acquired by Northern under various gas
purchase agreements, that Northern
desires to make available for delivery to
Petitioner under the 1963 services
agreement. It is said that in order that
Northern may deliver its natural gas
volumes available from the Arrington 4—
64 and 4-53 wells located in Hemphill
County, Texas, to Petitioner under the
1963 services agreement, Petitioner and
Northern have entered into an
amendatory agreement, dated July 26,
1983, wherein the parties have agreed to
revise Exhibit A to the 1963 services
agreement to reflect the proposed

! This proceeding was commenced before the
FPC. By joint regulation of October 1, 1977 (10 CFR
1000.1), it was transferred to the Commission.

additional delivery points. It is said
further that natural gas delivered by
Northern to Petitioner at the Arrington
4-64 and Arrington 4-53 wells would be
commingled with natural gas purchased
by Petitioner and delivered into
Petitioner's system through existing
facilities owned and operated by
Petitioner; therefore, no additional
facilities are required.

Petitioner states that as set forth in
the proposed Sixth Revised Exhibit A tc
special Rate schedule Z-1, Northern
may cause the delivery of up to 1,000
Mcf of natural gas per day to Petitioner
at each of the two (2) delivery points,
which gas Petitioner would receive and
subsequently transport and redeliver to
Northern as a part of the total exchange
volumes now authorized under special
Rate Schedule Z-1.

Petitioner further states that inasmuch
as Petitioner and Northern contemplate
having available additional gas supplies
which would be located in'close
proximity to the other party’s respective
existing gathering system, Petitioner and
Northern have entered into an
amendatory agreement dated January
13, 1984, further amending the 1963
services agreement to establish a
specified “area of interest” provision.
therefore, Petitioner requests that the
amended authorization requested
therein, when issued, specifically permit
(i) the exchange of natural gas from
additional delivery points which may be
attached to the respective gathering
system, of each party as the natural gas
at such point becomes available to
Petitioner and Northern in the area of
interest including the Arrington 4-64 and
Arrington 4-53 wells located in
Hemphill County, Texas, and (ii) the
addition of such points of
interconnection as may be required
between the parties in the area of
interest. In addition, Petitioner requests
blanket authorization for the deletion of
delivery points and points of
interconnection from the exchange
arrangement as may be mutually agreed
to from time to time by Petitioner and
Northern. It is said that in the event
facilities subject to the jurisdiction of
the commission are required to be
installed by Petitioner for the purpose of
effectuating the exchange of natural gas
from additional delivery points or points
of interconnection in the specified area
of interest, as requested, Petitioner
would propose to do so under its
existing blanket authorization granled in
Docket No. CP82-435-000 by order
issued September 8, 1982.

Any person desiring to be heard or to
make any protest with reference to said
petition to amend should on or before
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Oct. 22, 1984, file with the Federal
Energy Regulatory Commission,
Washington, D.C. 20426, a motion to
intervene or a protest in accordance
with the requirements of the
Commission’s Rules of Practice and
Procedure (18 CFR 385.214 or 385.211)
and the Regulations under the Natural
gas Act (18 CFR 157.10). All protests
filed with the Commission will be
considered by it in determining the
appropriate action to be taken but will
not serve to make the protestants
parties to the proceeding. Any person
wishing to become a party to a
proceeding or to participate as a party in
any hearing therein must file a motion to
intervene in accordance with the
Commission's Rules.

Kenneth F. Plumb,

Secretary.

[FR Doc. 84-26413 Filed 10-4-84; 8:45 am|

BILLING CODE 6717-01-M

[Docket No. TC84-14-000 et al.]

Mississippl River Transmission Corp.,
et al,; Tariff Sheet Filings

October 1, 1984.

Take notice that the following
pipelines " have filed revised tariff
sheets to become effective November 1,
1984, pursuant to § 281.204(b)(2) of the
Commission's Regulations, which
section requires interstate pipelines to
update their respective index of
entitlements annually to reflect changes
in priority 2 entitlement (Essential
Agricultural Users).

Pipeline and Docket No.

(1) Mississippi River Transmission
Corporation, TC84-14-000, Filed:
September 14, 1984; Third Revised Sheet
No. 75; Second Revised Sheet No. 76;
Second Revised Sheet No. 77; Third
Revised Sheet No. 78; Second Revised
Sheet No. 79 of FERC Gas Tariff, Second
Revised Volume No. 1

(2) K N Energy, Inc. TC84-15-000, Filed:
September 14, 1984; Eighth Revised Sheet
Nos. 33 through 37; Sixth Revised Sheet
Nos. 38 through 49; Third Revised Sheet
Nos. 50 through 53; Original Sheet No. 54 of
FERC Gas Tariff, Third Revised Volume
No. 1.

(3) Tennessee Gas Pipeline Company, a
Division of Tenneco Inc., TC84-16-000,
Filed: September 14, 1984; Original Sheet
Nos. 43A, 46, 47, 48, 49, 50, 90A, 90B, 90C,
and 125A; First Revised Sheet Nos. 20, 35,
44, 51, 52, 113A, 130, 132, and 133; Second
Revised Sheet Nos. 17, 26, 45, 70, and 75;
Third Revised Sheet Nos. 12, 14, 19, 30, 33,
98 and 135; Fourth Revised Sheet Nos. 104,
126, and 134; Fifth Revised Sheet No. 121;
Sixth Revised Sheet Nos. 92 and 93; Eighth

' Addresses of the pipelines are listed in the
Appendix hereto.

Revised Sheet No. 2 of FERC Gas Tariff,
Original Volume No. 1A

(4) El'Paso Natural Gas Company, TC84-18-
000, Filed: September 14, 1984; Second
Revised Sheet No, 329 of FERC Gas Tariff.
First Revised Volume No. 1; Sixteenth
Revised Sheet No. 1-M.3 of FERC Gas
Tariff, Third Revised Volume No. 2;
Sixteenth Revised Sheet No. 7-MM.3 of
FERC Gas Tariff, Original Volume No. 2A

(5) Florida Gas Transmission Company,
TC84-19-000, Filed: September 17, 1984; 1st
Revised Sheet No. 30; 1st Revised Sheet
No. 31; 1st Revised Sheet No. 32; 1st
Revised Sheet No. 33; 1st Revised Sheet
No. 34; 1st Revised Sheet No. 35; 1st
Revised Sheet No. 37 of FERC Gas Tariff,
First Revised Volume No. 1

(6) Arkansas Louisiana Gas Company, TC84-
20-000, Filed: September 17, 1984; 6th
Revised Sheet No. 3E: 6th Revised Sheet
No. 3F: 6th Revised Sheet No. 3G; 6th
Revised Sheet No. 3H: 6th Revised Sheet
No. 3I; 6th Revised Sheet No. 3] of FERC
Gas Tariff, First Revised Volume No. 1

(7) Eastern Shore Natural Gas Company,
TC84-21-000, Filed: September 17, 1984:
Sixth Revised Sheet No. 424 of FERC Cas
Tariff, Original Volume No. 1

(8) Colorado Interstate Gas Company, TC84-
22-000, Filed: September 17, 1984; Fifth
Revised Sheet No. 61H of FERC Gas Tariff,
Original Volume No. 1

{9) North Penn Gas Company, TC84-23-000,
Filed: September 18, 1984; Third Revised
Sheet No. 12K; Third Revised Sheet No, 12L
of FERC Gas Tariff, First Revised Volume
No. 1.

Any person desiring to be heard or to
make any protest with reference to said
tariff sheet filings should on or before
October 15, 1984, file with the Federal
Energy Regulatory Commission,
Washington, D.C. 20426, a motion to
intervene or a protest in accordance
with the requirements of the
Commission's Rules of Practice and
Procedure (18 CFR 385.214 or 385.211).
All protests filed with the Commission
will be considered by it in determining
the appropriate action to be taken but
will not serve to make the protestants
parties to the proceeding. Any person
wishing to become a party to a
proceeding or to participate as a party in
any hearing therein must file a motion to
intervene in accordance with the
Commission's Rules,

Kenneth F. Plumb,
Secretary.

Appendix

Mississippi River Transmission
Corporation, 9900 Clayton Road, St.
Louis, Missouri 63124

K N Energy, Inc,, P.O. Box 608, Hastings,
Nebraska 68901

Tennessee Gas Pipeline Company, a
Division of Tenneco Inc., Tenneco
Building, P.O. Box 2511, Houston,
Texas 77001

El Paso Natural Gas Company, P.O. Box
1492, El Paso, Texas 79978

Florida Gas Transmission Company,
Box Number 44, Winter Park, Florida
32790-0044

Arkansas Louisiana Gas Company. P.O.
Box 21734, Shreveport, Louisiana
71151

Eastern Shore Natural Gas Company,
P.O. Box 615, Dover, Delaware 19903~
0615

Colorado Interstate Gas Company, P.O.
Box 1087, Colorado Springs, Colorado
80944

North Penn Gas Company, 76-80 Mill
Street, Port Allegany. Pennsylvania
16743.

|FR Doc. 84-26414 Filed 10-4-84: B:45 am|

BILLING CODE 6717-01-M

[Docket No. CP84-679-000])

Public Service Company of New
Mexico; Application

October 1, 1984,

Take notice that on August 31, 1984,
Public Service Company of New Mexico
(Applicant), Alvarado Square,
Albugquerque, New Mexico 87158, filed
in Docket No. CP84-679-000 an
application pursuant to section 7{c) of
the Natural Gas Act for a certificate of
public convenience and necessity
authorizing the acquisition of pipeline
transmission and related facilities and
the transportation and sale of natural
gas through such facilities, all as more
fully set forth in the application which is
on file with the Commission and open to
public inspection.

Applicant is stated to be an electric
utility operating in New Mexico, selling
electricity retail and wholesale, and
providing wheeling services to other
utilities. Applicant seeks authorization
from the Commission to acquire certain
interstate natural gas pipeline and
related New Mexico facilities of
Western Gas Interstate Company
(WGI), a wholly owned subsidiary of
Southern Union Company {Southern
Union), and to continue the transmission
and sales operations performed by WGI
through such facilities. WGI allegedly
owns and operates jurisdictional
transmission facilities through and by
which it transports and sells natural gas
for resale in interstate commerce in
Texas, Oklahoma and New Mexico.

Applicant indicates that the proposed
acquisition arises out of an April 12,
1984, settlement and agreement of the
“New Mexico Natural Gas Antitrust
Litigation,"” MDL No. 403 (N. Mex.), an
action wherein numerous plaintiffs,
including Applicant, charged that the
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natural gas agreements between
defendants Southern Union, et a/,, and
producers in the San Juan Basin of New
Mexico led to artifically inflated prices.
Applicant states that its complaint, filed
June 9, 1981, sought similar redress for
the alleged conspiracy to fix the price of
natural gas at the wellhead for
distribution in New Mexico in violation
of the Sherman Act, 15 U.S.C. 1, et segq.
(1982).

Applicant contends that a purchase
and sale agreement executed on April
12, 1984, in accordance with the
aforementioned settlement agreement,
provides that Southern Union sell to
Applicant all of its properties and assets
relating to the distribution, gathering,
transmission, and storage of natural gas
in New Mexico, including the tangible
properties, plant and equipment of WGI
located in New Mexico, in particular,
WGI's Antelope Ridge facilities.
According to Applicant, it would acquire
all rights of WGI with respect to
operation of Antelope Ridge. The
purchase price of the WGI facilities is
said to be the original cost net of
accumulated depreciation, less certain
operational liabilities. Applicant intends
to transfer the acquired interest to a
subsidiary to be created by Sunbelt
Mining Company, Inc. (Sunbelt). Sunbelt
is a wholly owned subsidiary of
Applicant engaged in the mining and
sale of coal. Applicant asks that any
certificate issued by the Commission be
issued in the name of the Sunbelt
subsidiary.

Applicant states that WGI's Antelope
Ridge facilities were previously
authorized by the Commission to be
constructed and operated pursuant to a
certificate, as amended, in Transwestern
Pipeline Company, et al., 5 FERC
{61,101 (November 3, 1978) and 9 FERC
{61,332 (December 10, 1979). Applicant
also maintains that in Docket No. CP84—
623-000 WGI requested permission and
approval to abandon these facilities
pursuant to Section 7(b) of the Natural
Gas Act. Applicant indicates that the
Antelope Ridge facilities consist of 2.1
miles of 4-inch pipeline, a 750
horsepower compressor, and
appurtenant facilities.

Applicant states that it would operate
such acquired facilities in the same
manner as authorized in the original
certificates, supra, and would perform
the same transportation and sales
services heretofore performed by WGI
at Antelope Ridge. The rates, charges,
terms and conditions of such service, it
says, would be identical to those under
existing Rate Schedule G-R to WGI's
FERC Gas Tariff. Applicant indicates
that WGI currently provides interstate

transmission and sales service through
the Antelope Ridge facilities to Gas
Company of New Mexico (GCNM).
According to Applicant, GCNM would
be acquired by Applicant under the
settlement and would be operated as
one of its divisions. It is represented that
the purchase and sale agreement
requires Applicant to receive
Commission authorization to continue
the service currently perfermed by WGI
as a condition precedent to
consummation of the acquisition
transaction.

Applicant asserts that the settlement
and purchase agreements give Applicant
the authority to attempt renegotiations
of the San Juan Basin gas purchase
agreements. These renegotiated
contracts, it contends, coupled with
transmission and distribution of
intrastate as supplies in New Mexico by
a company based in New Mexico, would
ultimately lead to cheaper gas costs for
New Mexico consumers.

Any person desiring to be heard or to
make any protest with reference to said
application should on or before October
22, 1984, file with the Federal Energy
Regulatory Commission, Washington,
D.C. 20426, a motion to intervene or a
protest in accordance with the
requirements of the Commission's Rules
of Practice and Procedure (18 CFR
385.214 or 385.211) and the Regulations
under the Natural Gas Act (18 CFR
157.10). All protests filed with the
Commission will be considered by it in
determining the appropriate action to be
taken but will not serve to make the
protestants parties to the proceeding.
Any person wishing to become a party
to a proceeding or to participate as a
party in any hearing therein must file a
motion to intervene in accordance with
the Commission’s Rules.

Take further that, pursuant to the
authority contained in and subject to
jurisdiction conferred upon the Federal
Energy Regulatory Commission by
sections 7 and 15 of the Natural Gas Act
and the Commission's Rules of Practice
and Procedure, a hearing will be held
without further notice before the
Commission or its designee on this
application if no motion to intervene is
filed within the time required herein, if
the Commission on its own review of the
matter finds that a grant of the
certificate is required by the