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Presidential Documents

Title 3—

The President

Proclamation 5223 of July 16, 1984

Captive Nations Week, 1984

By the President of the United States of America

A Proclamation

Once each year, all Americans are asked to pause and to remember that their
liberties and freedoms, often taken for granted, are forbidden to many nations
around the world. America continues to be dedicated to the proposition that
all men are created equal. If we are to sustain our commitment to this
principle, we must recognize that the peoples of the Captive Nations are
endowed by the Creator with the same rights to give their consent as to who
shall govern them as those of us who are privileged to live in freedom. For
those captive and oppressed peoples, the United States of America stands as
a symbol of hope and inspiration. This leadership requires faithfulness to-
wards our own democratic principles as well as a commitment to speak out in
defense of mankind’s natural rights.

Though twenty-five years have passed since the original designation of Cap-
tive Nations Week, its significance has not diminished. Rather, it has undeni-
ably increased—especially as other nations have fallen under Communist
domination. During Captive Nations Week we must take time to remember
both the countless victims and the lonely heroes; both the targets of carpet
bombing in Afghanistan, and individuals such as imprisoned Ukrainian patriot
Yuriy Shukhevych. We must draw strength from the actions of the millions of
freedom fighters in Communist-occupied countries, such as the signers of
petitions for religious rights in Lithuania, or the members of Solidarity, whose
public protests require personal risk and sacrifice that is almost incomprehen-
sible to the average citizen in the Free World. It is in their struggle for freedom
that we can find the true path to genuine and lasting peace.

For those denied the benefits of liberty we shall continue to speak out for their
freedom. On behalf of the unjustly persecuted and falsely imprisoned, we shall
continue to call for their speedy release and offer our prayers during their
suffering. On behalf of the brave men and women who suffer persecution
because of national origin, religious beliefs, and their desire for liberty, it is
the duty and the privilege of the United States of America to demand that the
signatories of the United Nations Charter and the Helsinki Accords live up to
their pledges and obligations and respect the principles and spirit of those
international agreements and understandings.

During Captive Nations Week, we renew our efforts to encourage freedom,
independence, and national self-determination for those countries struggling to
free themselves from Communist ideology and totalitarian oppression, and to
support those countries which today are standing face-to-face against Soviet
expansionism. One cannot call for freedom and human rights for the people of
Asia and Eastern Europe while ignoring the struggles of our own neighbors in
this hemisphere. There is no difference between the weapons used to oppress
the people of Laos and Czechoslovakia, and those sent to Nicaragua to
{)errorize its own people and threaten the peace and prosperity of its neigh-
ors.

The Congress, by joint resolution approved July 17, 1959 (73 Stat. 212), has
authorized and requested the President to designate the third week in July as
"Captive Nations Week."
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[FR Doc. '84-19190
Filed 7-17-84; 10:41 am)]
Billing code 3195-01-M

NOW, THEREFORE, I, RONALD REAGAN, President of the United States of
America, do hereby proclaim the week beginning July 15, 1984, as Captive
Nations Week. I invite the people of the United States to observe this week
with appropriate ceremonies and activities to reaffirm their dedication to the
international principles of justice and freedom, which unite us and inspire
others.

IN WITNESS WHEREOF, I have hereunto set my hand this 16th day of July, in
the year of our Lord nineteen hundred and eighty-four, and of the Independ-
ence of the United States of America the two hundred and ninth,

Editorial note: For the President's remarks of July 16, 1984, on signing Proclamation 5223, see the
Weekly Compilation of Presidential Documents (vol. 20, no. 29).
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e —

DEPARTMENT OF AGRICULTURE
Office of the Secretary
7CFR Part 2

Revision of Delegation of Authority

AGency: Office of the Secretary, USDA.
AcTiON: Final rule.

SUMMARY: This document revises the
delegation of authority from the
Secretary of Agriculture and general
officers of the Department to reflect the
transfer of management support
functions for the Agricultural Marketing
Service (AMS), Federal Grain Inspection
Service (FGIS), the Agricultural
Cooperative Service [ACS), the Office of
Transportation (OT), and the Packers
and Stockyards Administration (P&SA)
from the Administrator, Agricultural
Marketing Service, to the Administrator,
Animal and Plant Health Inspection
Service (APHIS).
EFFECTIVE DATE: July 18, 1984.
FOR FURTHER INFORMATION CONTACT:
William E. Havens, Program Manager,
Classification, Employment, and
Executive Resources Programs, Human
Resources Division, APHIS, United
States Department of Agriculture, Rm.
221, Federal Building, 6505 Belcrest
Road, Hyattsville, MD 20782 (301436~
6466).
SUPPLEMENTARY INFORMATION: This
Gocument removes the delegation of
authority from the Administrator, AMS,
0 provide management support services
for the FGIS, OT, ACS and the P&SA.
Such. functions will hereafter be
provided by the Administrator, APHIS.
This rule relates to internal agency
Management, Therefore, pursnant to 5
S.C. 553, it is found upon good cause
that notice and other public procedures
with respect thereto are impractical and
tontrary to the public interest, and good

cause is found for making this rule
effective less than 30 days after
publication in the Federal Register.
Further, since this rule relates to
internal agency management, it is
exempt from the provision of E.Q, 12291.
Finally, this action is not a rule as
defined by Pub. L. 96-354, the
Regulatory Flexibility Act, and thus is
exempt from the provisions of that Act.

List of Subjects in 7 CFR Part 2

Authority delegations—Government
agencies.

PART 2—DELEGATIONS OF
AUTHORITY BY THE SECRETARY OF
AGRICULTURE AND GENERAL
OFFICERS OF THE DEPARTMENT

Accordingly, 7 CFR Part 2 is amended
as follows:

1. The authority citation for Part 2
reads as follows:

Authority: 5 U.S,C. 301 and Reorganization
Plan No. 2 of 1953, except as otherwise noted.

2. Section 2.50 is amended by
removing and reserving paragraph {a)(8)
as follows:

§2.50 Administrator, Agricultural
Marketing Service.

(a) LI
(8) [Reserved]

- - - - -

3. Section 2.51 is amended by adding a
new paragraph (a)(39) to read as
follows;

§ 2.51 Administrator, Animal and Plant
Health Inspection Service.

(a).ll

- * * L -

(39) Provide management support
services for the Federal Grain Inspection
Service, the Office of Transportation,
the Agricultural Cooperative Service,
the Packers and Stockyards
Administration, and the Agricultural
Marketing Service as agreed upon by
the agencies with authority to take
actions required by law or regulation.
As used herein, the term management
support services includes budget,
finance, personnel, procurement,
propoerty management,
communications, paperwork
management, and related administrative
services.

* L - - -

Dated: July 9, 1984,
C. W. McMillan,
Assistant Secretary for Marketing and
Inspection Services.
|FR Doc. 84-18828 Filed 7-17-84; 8:45 am)
BILLING CODE 3410-01-M

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Part 304

Reporting Requirements on Deposit
Placed by Deposits Brokers and
Financial Institutions

AGENCY: Federal Deposit Insurance
Corporation.

ACTION: Interim final rule amendments.

sumMARY: The Office of Management
and Budget has reviewed and approved
the reporting requirements contained in
the interim final regulation adopted by
the Federal Deposit Insurance
Corporation (“FDIC") and published as
FR Doc. 8417974 beginning on page
27487 in the issue of Thursday, July 5,
1984, as an addition to Part 304 of
FDIC's rules and regulations, “Forms,
Instructions, and Reports." 12 CFR Part
304. The regulation requires each FDIC-
insured bank with combined brokered
deposits and fully insured deposits of
financial institutions in excess of either
the bank’s total capital and reserves or
five percent of the bank’s total deposits
to report holdings of such deposits to the
FDIC for every month in which such
excess exists. The report has been
assigned OMB Control No. 3064-0074
which expires January 31, 1985. This
amendment incorporates the OMB
control number and expiration date
within § 304.4 of FDIC's interim final
regulation.

EFFECTIVE DATE: August 6, 1984, with the
first required filing, if applicable, within
ten days after July 31, 1984. Comments
must be received by September 4, 1984.
ADDRESS: Comments should be directed
to Hoyle L. Robinson, Executive
Secretary, Federal Deposit Insurance
Corporation, 550 17th Street, NW.,
Washington, D.C. 20429. Comments may
be delivered to Room 6108 on weekdays
between 8:30 a.m. and 5:00 p.m.

FOR FURTHER INFORMATION CONTACT:
Robert F. Storch, Examination
Specialist, or Jesse G. Snyder, Assistant
Director, Federal Deposit Insurance
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Corporation, Division of Bank
Supervision, (202) 389-4761 or 3894141,
550-17th Street NW., Washington, D.C.
20409. ,

List of Subjects in 12 CFR Part 304

Administrative practice and
procedure, Bank deposit insurance,
Banks, banking; Foreign banks, Banking,
Reporting and recordkeeping
requirements.

Accordingly, the FDIC hereby amends
Part 304 of the CFR as set forth below.

PART 304—FORMS, INSTRUCTIONS
AND REPORTS

1. The authority citation for Part 304
reads as follows:

Authorily: 12 U.S.C. 1817, 1818, 1819, 1920.
§304.4 [Amended]

2. Section 304.4(d) is added as follows:

- - - * .

(d) OMB Review. The Office of
Management and Budget has reviewed
and approved the reporting
requirements contained in this § 304.4.
(OMB Control No. 3064-0074 which
expires January 31, 1985.)

Dated: July 13, 1984.

Federal Deposit Insurance Corporation.
Hoyle Robinson,

Executive Secretary.

[FR Doc. 84-19059 Filed 7-17-84; 8:45 am|

BILLING CODE 6714-01-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 82-ASW-78; Amdt. 39-4884]

Airworthiness Directives; Bell
Helicopter Textron, Inc., Model 214ST
Helicopters

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This amendment revises an
existing airworthiness directive (AD) by
changing a repetitive inspection interval
from 25 hours to 250 hours. AD 82-26-07
requires modification of the upper left-
hand longeron fitting installation and
repetitive 25-hour visual inspections.
Since adoption of the AD, service
experience shows that no cracks have
been found in modified longeron
installations.

DATE: Effective August 17, 1984.

Compliance Schedule—As prescribed
in the body of the AD.

ADDRESSES: A copy of the service
information is contained in the Rules
Docket located at the Office of the
Regional Counsel, Southwest Region,
Federal Aviation Administration, Room
156, Building 3B, 4400 Blue Mound Road,
Fort Worth, Texas 76106.

The applicable service information
may be obtained from Bell Helicopter
Textron, Inc., Attention: Customer °
Support, P.O. Box 482, Fort Worth,
Texas 76101,

FOR FURTHER INFORMATION CONTACT:
H.A. Armstrong, Helicopter Certification
Branch, ASW-170, Aircraft Certification
Division, Southwest Region, Federal
Aviation Administration, P.O. Box 1689.
Fort Worth, Texas 76101, telephone
number (817) 877-2079.

SUPPLEMENTARY INFORMATION: A
proposal to amend Part 39 of the Federal
Aviation Regulations, by amending
Amendment 39-4512 (47 FR 57258), AD
82-26-07, was published in the Federal
Register on April 5, 1984 (49 FR 13545).

. Since issuing Amendment 39-4512, the
FAA has reviewed Bell Model 214ST
service experience. Approximately 380
inspections have been performed on 15
aircraft; no cracks have been found. The
longeron modification required by
Amendment 394512 has provided
significant improvement in longeron
strength. Because of the critical nature
of the part, the inspection requirement is
being retained. However, service
experience has confirmed that an
increase in the number of hours' time in
service between repetitive inspections is
appropriate. The FAA is therefore
amending Amendment 39-4512 by _
increasing the repetitive inspection
interval from 25 to 250 hours for those
Bell Model 214ST aircraft that have been
modified as required by Amendment 39-
4512,

Interested persons have been afforded
an opportunity to participate in the
making of this amendment, No
comments were received. The proposal
is adopted without change.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety. .

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
§ 39.13 of Part 39 of the Federal Aviation
Regulations (14 CFR 39.13) is amended
by amending Amendment 39-4512 (45
FR 57258), AD 82-26-07, by revising
paragraph (e) of the amendment to read
as follows:

(e) After installation of the longeron
modification, conduct the following

inspection at intervals not to exceed 250
hours' time in service:

" . . . -

This amendment becomes effective
Aug. 17, 1984.

(Secs. 313(a), 601, and 803, Federal Aviation
Act of 1958, as amended (49 U.S.C. 1354(a),
1421, and 1423); 49 U.S.C. 106(g) (Revised,
Pub. L. 97-449, January 12, 1983); 14 CFR
11.89)

Note.—The FAA has determined that this
regulation only involves six U.S. registered
aircraft. None of these aircraft is owned or
operated by a small entity. This regulation
reduces the man-hours required to perform
the required repetitive inspections by 90
percent. Therefore, I certify that this action
(1) is not a “major rule”” under Executive
Order 12291; (2) is not a “significant rule”
under DOT Regulatory Policies and
Procedures (44 FR 11034; February 26, 1979)
(3) does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal; and (4) will not have a
significant economic impact on a substantial
number of small entities under the criteria of
the Regulatory Flexibility Act.

Issued at Fort Worth, Texas, on July 5,
1984.

F.E. Whitfield,

Acting Director.

[FR Doc. 84-18614 Filed 7-17-84; 8:45 am)
BILLING CODE 4910-13-M

14 CFR Part 39

[Docket No. 83-ASW-12; Amdt. 39-4887] 14
CFR Part 39

Airworthiness Directives; Societe
Nationale Industrielle Aercspatiale
(SNIAS) Model AS350 and AS355
Series Helicopters

AGENCY: Federal Aviation
Administration (FAA), DOT-

AcCTION: Final rule.

SUMMARY: This amendment amends an
existing airworthiness directive (AD)
which requires repetitive inspection and
repair or replacement, as necessary, of
the main rotor mast on Aerospatiale
(SNIAS) Model AS350 and AS355
helicopters. This amendment is needed
to provide for different inspection
requirements for Model AS350 and
AS355 helicopters, to provide for
differences in operating environments,
and to exclude corrosion resistant masts
from the AD applicability.

DATES: Effective August 17, 1984.
Compliance schedule—As prescribed
in body of AD.
ADDRESSES: The applicable service
bulletins may be obtained from
Aerospatiale Helicopter Corporation,
2701 Forum Drive, Grand Prairie, Texas
75051, Attention: Customer Support.
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A copy of each of the service bulletins
is contained in the Rules Docket at the
Office of the Regional Counsel, Federal
Aviation Administration, 4400 Blue
Mound Road, Fort Worth, Texas 76106.
FOR FURTHER INFORMATION CONTACT:
Chris Christie, Manager, Aircraft
Certification Office, FAA, Europe,
Africa, and Middle East Office, cfo
American Embassy, Brussels, Belgium,
APO NY 09667, telephone number
513.38.30; or R. T. Weaver, Helicopter
Policy and Procedures Staff, ASW-111,
Federal Aviation Administration, P.O.
Box 1689, Fort Worth, Texas 76101,
telephone number (817) 877-2548,
SUPPLEMENTARY INFORMATION: A
proposal to amend Part 39 of the Federal
Aviation Regulations to include an
amendment to an airwerthiness
directive requiring repetitive inspection
and repair or replacement, as necessary,
of the main rotor masts on certain
Aerospatiale Model AS350 and AS355
series helicopters was published in the
Federal Register on March 29, 1984.

The proposal was prompted by the
FAA determining, based on service
experience and fatigue testing, that the
repetitive inspection types and intervals
required by the AD can be changed to
consider differences in operating
stresses and environments. Also, the
FAA has determined that if a corrosion
resistant mast is installed on a Model
AS355 helicopter, a service life is not
needed. Therefore, the FAA is further
amending Amendment 394599, as
amended, by providing different
inspection programs for AS350 and
AS355 helicopters, by providing for
operationg in corrosive environments,
and by excluding the corrosion resistant
mast from the AD inspection and
replacement requirements on
Aerospatiale Model AS350 and AS355
helicopters.

Interested persons have been afforded
an opportunity to participate in the
n}qking of this amendment. No
Objections were received. Accordingly,
the proposal is adopted with only
clarifying changes. Paragraph (e) was
reorganized and renumbered for clarity,
and “nonsaline operations” was
thanged to “limited saline operations”
$ince some limited saline operations are
alluwed.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety,

Adoption of the Amendment

: Accordingly, pursuant to the authority
tlegated to me by the Administrator,

§ 39.13 of Part 39 of the Federal Aviation
Regulations (14 CFR 39.13) is further
amended by amending Amendment 39—
4599 (48 FR 14351), AD 83-07-05, as
amended by Amendment 38-4698 (48 FR
37924) by revising paragraphs e, f, g, and
h, and by adding a new paragraph k as
follows:

Aerospatiale Helicopter Corporation: Applies
to Aerospatiale Model AS350 and AS355
series helicopters certificated in all
categories,

Compliance is required as indicated (unless
already accomplished).

* - - - *

e. For A8355 helicopters [within 10 hours'
time in service from the effective date of this
amended AD, unless already accomplished):

(1) Repeat the inspections of paragraph d of
this AD at intervals not to exceed 300 hours'
time in service from the last paragraph d
inspection.

(2) Visually inspect the upper mast flange-
to-shaft radius at intervals not to exceed 50
hours’ time in service from last inspection.
Inspect for finish deterioration, corrosion, or
cracks. Use a 10-power glass in areas of
suspected surface finish cracks. Conduct
magnetic particle or dye penetrant
inspections, in accordance with paragraph
d{2) of this AD, of all areas where finish
deterioration is found.

(3) For AS355 helicopters in limited saline
operations with masts which have
accumulated 450 hours' or more total time in
service reduce the repetitive visual inspection
interval of paragraph e(2) from 50 hours to 25
hours. To qualify for consideration of limited
saline (noncorrosive) environment
operations, an individual Model AS355
helicopter mast must meet all the following
criteria:

{i) It must not be operated over salt water
for a major part (in excess of 50 percent) of
any month.

(ii) It must not have a total of 300 hours' or
more time in service of over salt water
operations.

(iii) It must not be installed on & helicopter
that hgd a main rotor mast replaced due to
corrosion.

(4) Upon the accumulation of 450 hours
total time in service remove from service any
main rotor mast which does not qualify for
limited saline environment operations in
accordance with the requirements of
paragraph e(3).

f. For A8350 helicopters (within 10 hours’
time in service from the effective date of this
AD, unless already accomplished):

(1) Repeat the inspections of paragraph d of
this AD at intervals not to exceed 300 hours'
time in service from the last paragraph d
inspection.

{2) Visually inspect the mast upper flange-
to-shaft radius at intervals not to exceed 50
hours' time in service after the last
inspection, Inspect for finish deterioration,
corrosion, or cracks. Use a 10-power glass in
areas of suspected surface finish cracks,
Conduct magnetic particle or dye penetrant
inspections in accordance with paragraph

d(2) of this AD of all areas where finish
deterioration is found.

8. Rework corroded masts in accordance
with Aerospatiale Service Bulletin Nos. 05.08
or 05.13, dated April 19, 1983, or later FAA-
approved equivalent. Replace any masts
corroded beyond the allowed rewark.

h. Reinstall the main rotor hub in
accordance with the appropriate Model
AS350 or AS355 Maintenance Manual, or
FAA-approved equivalent, after completion
of the inspections and rework of paragraphs
d, e, f and g.

- . * *

k. After the installation of corrosion
resistant masts (P/N 350A.37.1076.07), the
repetitive inspections and life limits of
paragraphs d, e, and f, no longer apply.

This amendment becomes effective
August 17, 1984.

This amendment further amends
Amendment 39-4599 (48 FR 14351), AD
83-07-05, as amended by Amendment
39-4698 (48 FR 37924).

(Sec. 313(a), 601, and 603, Federal Aviation
Act of 1958, as amended (49 U.S.C. 1354(a),
1421, and 1423); 49 U.S.C. 106(g) [Revised,
Pub. L. 97-489, January 12, 1983]; 14 CFR
11.89)

Note: The FAA has determined that this
regulation only involves 141 aircraft, makes
only minimal changes to inspection
requirements and provides for use of a new
corrosion resistant mast. Therefore, I certify
that this action (1) is not a “major rule” under
Executive Order 12291; (2) is not a
“'significant rule” under DOT Regulatory
Policies and Procedures (44 FR 11034;
February 286, 1979); {3) does not warrant
preparation of a regulatory evaluation as the
anticipated impact is so minimal; and (4) will
not have a significant economic impact on a
substantial number of small entities under
the criteria of the Regulatory Flexibility Act.

Issued in Fort Worth, Texas, on July 2,
1984.

F.E. Whitfield,

Acting Director, Southwest Region.
[FR Doc. B4-16915 Filed 7-17-84; 5:45 am]
BILLING CODE 4910~13-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 385

[Docket No. RM83-1-001]

Rules of Practice and Procedure;
Reconsideration of Initial Decisions
Issued: July 13, 1984.

AGENCY: Federal Energy Regulatory
Commission, DOE,
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ACTION: Order granting rehearing for
purpose of further consideration.

SUMMARY: On May 16, 1984, the Federal
Energy Regulatory Commission
(Commission) issued a final rule to
require, in designated wholesale electric
rate cases, the filing of motions for
reconsideration of initial decisions as a
prerequisite to seeking Commission
review of those decisions.

In this order, the Commission grants
rehearing of its decision solely for the
purpose of further consideration.

EFFECTIVE DATE: July 13, 1984.

FOR FURTHER INFORMATION CONTACT:
Elizabeth Withnell, Office of the
General Counsel, Rulemaking and
Legislative Analysis Division, Federal
Energy Regulatory Commission, 825
North Capitol Street, NW., Washington,
D.C. 20428, (202) 357-8033).

SUPPLEMENTARY INFORMATION:

Before Commissioners: Raymond J.
O'Connor, Chairman; Georgiana Sheldon, A.
G. Sousa and Oliver G. Richard III.

On May 16, 1984, the Federal Energy
Regulatory Commission (Commission)
issued a final rule to require, in
designated wholesale electric rate cases,
the filing of motions for reconsideration
of initial decisions as a prerequisite to
seeking Commission review of those
decisions. Rules of Practice and
Procedure: Reconsideration of Initial
Decisions, 49 FR 21,312 (May 21, 1984)
(to be codified at 18 CFR 385.717).

On June 15, 1984, the Commission
received a timely petition for rehearing
of this final rule from Wisconsin
Customers. To have sufficient time to
consider the issues raised in this
petition, the Commission grants
rehearing of its final rule solely for the
purpose of further consideration. This
order is effective on the date of
issuance. This action does not constitute
a grant or denial of a petition on its
merits, either in whole or part. As
provided in § 385.713 of the
Commission’s Rules of Practice and
Procedure (18 CFR 385.713), no answers
to this petition will be entertained by
the Commission because this order does
not grant rehearing on any substantive
issue.

By the Commission.
Kenneth F. Plumb,
Secretary.
|FR Doc. 84-18997 Filed 7-17-84: 8:45 am)
BILLING CODE 6717-01-M

ENVIRONMENTAL PROTECTION
AGENCY

21 CFR Part 193

[FAP 5H5062/R681; FRL-2629-1]
Tolerances for Pesticides in Foods
Administered by the Environmental

Protection Agency; Benomyl;
Correction

AGENCY: Environmental Protection
Agency (EPA),
ACTION: Final rule; Correction.

SUMMARY: This document corrects 21
CFR 193.30, which relates to the
fungicide benomyl, to add a provision
for concentrated tomato products that
was inadvertently omitted in a
redesignation of the section.

EFFECTIVE DATE: July 18, 1984,

FOR FURTHER INFORMATION CONTACT:
John A. Richards, Federal Register Unit
(TS-788), Office of Pesticide Programs,
Environmental Protection Agency, 401 M
St., SW., Washington, D.C. 20460 (202-
382-3637).

SUPPLEMENTARY INFORMATION: Section
121.1254 Benomyl (21 CFR 121.1254) was
amended in the Federal Register of
December 18, 1974 (39 FR 43719), to add
“concentrated tomato products.” Section
121.1254 was redesignated as § 123.30 in
the Federal Register of March 28, 1975
(40 FR 14156). The amendment adding
concentrated tomato products was not
included in the redesignated section of
the Code of Federal Regulations (CFR)
revised as of April 1, 1975. Section
123.30 was subsequently redesignated as
21 CFR 193.30 in the Federal Register of
June 28, 1976 (41 FR 26568). This
document corrects § 193.30 by correcting
the provision for concentrated tomato
products that was inadvertently omitted
when the section was redesignated in
1975.

(Sec. 408(d)(2), 68 Stat. 512 (21 U.S.C.
346a(d)(2)))

List of Subjects in 21 CFR Part 193
Food tdditives, Pesticides and pests.
Dated: June 14, 1984.

Edwin L. Johnson,
Director, Office of Pesticide Programs.

PART 193—[AMENDED]

Therefore, § 193.30 is corrected by
reinstating the provision for
concentrated tomato products, to read
as follows:

§193.30 Benomyl.

Tolerances of 50 parts per million are
established for combined residues of the
fungicide benomy! (methyl-1-
(butylcarbamoyl)-2-
benzimidazolecarbamate) and its
metabolites containing the

benzimidazole moiety (calculated as
benomyl) in raisins and concentrated
tomato products when present therein
as a result of application of the fungicide
to growing grapes and tomatoes.

{FR Doc. 8418603 Filed 7-17-84; 8:45 am]

BILLING CODE 6560-50-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Part 520

Oral Dosage Form New Animal Drugs
Not Subject to Certification;
Sulfamethazine Sustained-Release
Boluses

AGENCY: Food and Drug Administration,

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of a supplemental new animal
drug application (NADA) filed by
International Multifoods Corp. The
supplemental application provides for
use in ruminating replacement calves of
sustained-release boluses containing
8.02 grams of sulfamethazine for the
treatment of certain disease conditions.

EFFECTIVE DATE: July 18, 1984.

FOR FURTHER INFORMATION CONTACT:
Charles E. Haines, Center for Veterinary
Medicine (HFV-133), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-443-3410.

SUPPLEMENTARY INFORMATION:
International Multifoods Corp.,
Multifoods Tower, Box 2942, 8th &
Marquette Sts., Minneapolis, MN 55402,
filed a supplement to NADA 120-615
providing for use in calves of a
sulfamethazine sustained-release bolus
containing 8.02 grams of sulfamethazine
for the treatment of certain disease
conditions caused by organisms
sensitive to sulfamethazine. The basis
for approval of this supplement is
discussed in the freedom of information
summary. Based on the data and
information submitted, the supplement
is approved and the regulations are
amended to reflect the approval.

In accordance with the freedom of
information provisions of Part 20 (21
CFR Part 20) and § 514.11(e)(2)(ii) (21
CFR 514.11(e)(2)(ii)), a summary of
safety and effectiveness data and
information submitted to support
approval of this application may be seen
in the Dockets Management Branch
(HFA-305), Food and Drug
Administration, Rm. 4-62, 5600 Fishers
Lane, Rockville, MD 20857, from 9 a.m.
to 4 p.m., Monday through Friday.
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The Center for Veterinary Medicine
has determined pursuant to 21 CFR
25.24(d)(1)(i) (proposed December 11,
1979; 44 FR 71742) that this action is of a
type that does not individually or
cumulatively have a significant impact
on the human environment. Therefore,
neither an environmental assessment .
nor an environmental impact statement
is required.

List of Subjects in 21 CFR Part 520
Animal drugs, oral use.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (sec. 512(i), 82
Stat, 347 (21 U.S.C. 360b(i)])) and under
authority delegated to the Commissioner
of Food and Drugs (21 CFR 5.10) and
redelegated to the Center for Veterinary
Medicine 21 CFR 5.83), Part 520 is
amended in §520.2260b by adding new
paragraph (e) to read as follows:

PART 520—ORAL DOSAGE FORM
NEW ANIMAL DRUGS NOT SUBJECT
TO CERTIFICATION

§520.2260b Sulfamethazine sustained-
release boluses.

. * * *

(e)(1) Sponsor. See No. 012518 in
§ 510.600(c) of this chapter for use of an
8.02-gram sulfamethazine sustained-
release bolus.

(2) Conditions of use—(i) Amount.
Administer 2 boluses (8.02 grams per
bolus) per 100 pounds of body weight, as
a single dose;

(ii) Indications for use, Administer
orally to ruminating calves for the
prolonged treatment of the following
diseases when caused by one or more of
the listed pathogenic organisms
sensitive to sulfamethazine; bacterial
preumonia (Pasteurella spp.),
colibacillosis (bacterial scours) (E. coli),
and calf diptheria (Fusobacterium
necrophorum). .

(iii) Limitations. For use in ruminating
replacement calves only; 72 hours after
dosing all animals should be
reexamined for persistence of disease
signs; if signs are present, consult a
velerinarian; do not slaughter animals
for food for at least 12 days after the last
dose; this product has not been shown
to be effective for nonruminating calves;
exceeding two consecutive doses may
cause violative tissue residue to remain
beyond the withdrawal time: do not use
in calves under 1 month of age or calves
being fed an all milk diet.

Effective date, July 18, 1984.
(Sec. 512(i), 82 Stat, 347 (21 U.S.C. 360b(i)).)

Dated: July 10, 1984.
Marvin A. Norcross,
Acting Associate Director for Scientific
Evaluation.
[FR Doc. 84-18920 Filed 7-17-84; 8:45 am|
BILLING CODE 4160-01-M

21 CFR Parts 556 and 558

Telerances for Residues of New
Animal Drugs in Food; New Animal
Drugs for Use in Animal Feeds;
Lasalocid

AGENCY: Food and Drug Administration.
ACTION: Final rule.

SuMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of a supplemental new animal
drug application (NADA) filed by
Hoffmann-La Roche, Inc., providing for
no withdrawal period when using
lasalocid in medicated chicken feed to
prevent certain forms of coccidiosis.
EFFECTIVE DATE: July 18, 1984.

FOR FURTHER INFORMATION CONTACT:
Adriano R. Gabuten, Center for

. Veterinary Medicine (HFV-135), Food

and Drug Administration, 5600 Fishers
Lane, Rockville, MD 20857, 301-443—
4913.

SUPPLEMENTARY INFORMATION:
Hoffmann-La Roche, Inc., Nutley, NJ
07110, filed a supplement to NADA 96-
298 providing for no withdrawal period
when using lasalocid in broiler feeds for
prevention of certain forms of
coccidiosis. The drug currently requires
a 3-day withdrawal period. In addition
to the change in withdrawal period, the
tolerance is revised to provide for a safe
concentration for total residues of
lasalocid in muscle of 1,2 parts per
million rather than the current 0.05 part
per million, as in 21 CFR 556.347. The
basis for approval is discussed in the
freedom of information summary. The
supplement is approved and the
regulations are amended accordingly.

In accordance with the freedom of
information provisions of Part 20 (21
CFR Part 20) and § 514.11(e)(2)(ii) (21
CEFR 514.11(e)(2)(ii)), a summary of
safety and effectiveness data and
information submitted to support
approval of this application may be seen
in the Dockets Management Branch
(HFA-305), Food and Drug
Administration, Rm. 4-62, 5600 Fishers
Lane, Rockville, MD 20857, from 9 a.m.
to 4 p.m., Monday through Friday.

The Center for Veterinary Medicine
has determined pursuant to 21 CFR
25.24(d)(1)(i) (proposed December 11,
1979; 44 FR 71742) that this action is of a
type that does not individually or

cumulatively have a significant impact
on the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

List of Subjects
21 CFR Part 556

Animal drugs, Foods, Residues.
21 CFR Part 558

Animal drugs, Animal feeds.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (Sec. 512(i), 82
Stat. 347 (21 U.S.C. 360b(i))) and under
authority delegated to the Commissioner
of Food and Drugs (21 CFR 5.10) and
redelegated to the Center for Veterinary
Medicine (21 CFR 5.83), Parts 556 and
558 are amended as follows:

PART 556—TOLERANCES FOR
RESIDUES OF NEW ANIMAL DRUGS IN
FOOD

1. Part 556 is amended in § 566.347 by
revising paragraph (a) to read as
follows:

§556.347 Lasalocid.

* - * - *

(a) Chickens. The marker residue
selected to monitor for total residues of
lasalocid in chickens is parent lasalocid.
The target tissue is skin with adhering
fat. A tolerance for the marker is
established in chickens of 0.3 part per
million for parent lasalocid in skin with
adhering fat. A marker residue
concentration of 0.3 part per million in
skin with adhering fat corresponds to a
concentration for total residues of
lasalocid of 7.2 parts per million in liver.
The safe concentrations for total
residues of lasalocid in the uncooked
edible tissues of chickens are 1,2 parts
per million in muscle, 2.4 parts per
million in skin with adhering fat, and 7.2
parts per million in liver.

* * * - »

PART 558—NEW ANIMAL DRUGS FOR
USE IN ANIMAL FEEDS

§558.311 [Amended]

2. Part 558 is amended in § 558.311
Lasalocid in the table in paragraph (f) in
items (1) and (4) in the fourth column
“Limitations” by removing the phrase
“withdraw 3 days before slaughter."

Effective date. July 18, 1984.
(Sec. 512(i), 82 Stat. 347 (21 U.S.C. 360b(i}).)
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Dated: July 10, 1984.
Marvin A. Norcross,

Acting Associate Directar for Scientific
Evaluation.

[FR Doc. 84-18921 Filed 7-17-84; 8:45 am|
BILLING CODE 4160~01-M

VETERANS ADMINISTRATION
38 CFR Part 21

Emergency Veterans' Job Training
Program

AGENCY: Veterans' Administration.
ACTION: Final regulations.

suMMARY: These regulations establish
an Emergency Veterans' Job Training
Program. The program assists eligible
veterans obtain significant training for
employment in stable and permanent
positions. The VA (Veterans ;
Administration) makes payments to
employers who employ and train eligible
veterans in these jobs. The payments
assist employers in defraying the costs
of necessary training. These regulations
implement the provisions of the
Emergency Veterans' Job Training Act
of 1983.

EFFECTIVE DATE: October 1, 1983.

FOR FURTHER INFORMATION CONTACT:
June C. Schaeffer (225), Assistant
Director for Policy and Program
Administration, Education Service,
Department of Veterans Benefits,
Veterans Administration, 810 Vermont
Avenue, NW., Washington, D.C. 20420
(202-389-2092).

SUPPLEMENTARY INFORMATION: On
pages 57529 through 57537 of the Federal
Register of December 30, 1983, there was
published a notice of intent to amend
part 21 in order to implement the
Emergency Veterans' Job Training Act
of 1983 (Pub. L. 98-77).

Interested people were given 30 days
in which to submit comments,
suggestions or objections. The VA
received seven letters containing
comments and suggestions. One of these
letters included a comment on the
regulatory flexibility analysis. One letter
was from a labor union, one was from
an association of college officials; the
remainder were from Slate and local
governmental agencies.

The law and these regulations state
that the wages and benefits being paid
to a veteran must be comparable to
wages and benefits paid to other
employees participating in a comparable
program of job training. One writer
suggested that a comparable program is
one which is also funded by the Federal
government, such as training programs

under the Job Training Partnership Act

A).

The VA has carefully researched the
history of Pub. L. 88-77, and can find no
indication that the Congress intended
the term “comparable program of job
training” to be a program funded by the
Federal government. Furthermore, not
every veterans' job training program
would have a federally-funded program
for comparison purposes. Therefore, this
suggestion was not adopted.

Two writers criticized the fact that the
Job Service of the Department of Labor
was not mentioned by name in the
regulations. One writer suggested that
the regulations list the responsibilities of
the Assistant Secretary of Labor for
Veterans' Employment and Training,
One writer stated that the regulations
should discuss the counseling which the
Department of Labor is providing for
some unemployed veterans.

The Department of Labor is required
by law to provide an outreach and
public information program in
connection with Pub. L. 98-77, and is
doing so. Since that department is
providing this program, it would be
appropriate for the Department of Labor
to decide if regulations are needed in
this area. Therefore, these suggestions
were not adopted.

Two writers criticized the fact that the
regulations do not provide for
administrative monies so that the
Department of Labor can help
administer the program. Funds to
administer laws cannot be generated by
regulation. They must be appropriated
by the Congress. It would be
inappropriate to include a section on
administrative monies in these
regulations.

One writer suggested that in
§ 21.4822(c) the Director, Education
Service be given a time limit within
which he or she must complete the
review of the disapproval of a training
program.

To adopt this suggestion might
mislead an employer into thinking that if
the employer had not been notified of
the resuits of the review within a
specified time period, the program
would be approved. The employer might
hire a veteran with the expectation that
he or she would be reimbursed for one-
half the veteran's starting wage. If the
program were ultimately disapproved,
the employer would be disappointed.
Payments cannot be made for training
which is not approvable. To avoid this
situation, the agency has decided not to
accept this suggestion. It should be
noted that if the Director, Education
Service overrules the field station
director and approves a program, the
effective date of the approval would be

retroactive to the date the employer
applied for approval, or November 29,
1983, whichever is later.

The same writer suggested that when
an employer requests a hearing in
connection with a withdrawal of
approval, the hearing be held and a
decision made within 30 days of the
request. After careful consideration the
VA has decided not to adopt this
suggestion.

The law allows both the employer and
the veteran-employees to request a
hearing concerning a withdrawal of
approval. It would be more efficient to
combine the hearings for all parties who
request one. This can best be done by
allowing ample time, as provided by the
regulations, for each affected person to
request a hearing. If & hearing were
required within a few days of the VA's
receipt of a request for one, and the
affected people did not all request a
hearing at the same time, adoption of
the policy would result in an
unnecessary series of hearings.

Consequently, the VA has decided not
to adopt this suggestion.

One writer thought that all associate
degrees are primarily vocational in
content. He suggested that the States
decide if a degree program was
primarily vocational in content rather
than have the VA make this decision as
provided in § 21.1044(d)(4). The VA has
decided not to adopt this suggestion,
because it is contrary to law.

Section 18(a) of Pub. L. 98-77 states,
“Subject to the limitation on the
availability of funds set forth in
subsection (b), an associate degree
program which is predominantly
vocational in content may be considered
by the Administrator, for the purposes of
section 1662(a)(3) of title 38, United
States Code, to be a course with an
approved vocational objective if such
degree program meets the requirements
established in such title for approval of
such program.”

If the Congress had considered that all
associate degrees were vocational in
content, it would not have incladed the
phrase, "“which is predominantly
vocational in content” in this section. It
is plain that associate degrees which are
predominantly vocational in conten!
must be differentiated from those which
are not.

Furthermore, the law assigns to the
Administrator of Veterans Affairs the
task of determining whether or not an
associate degree program is primarily
vocational in content.

This writer also suggested that the
paperwork burden placed on employers
was too complex. He suggested that
when the Congress was considering this
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law, the VA should have used its
consultative role to minimize this
burden.

When asked by the Congress, the VA
may comment on a bill. However, with
this law, as with all others, the ultimate
decision as to the content of the law
rested with the Congress. The Congress
wished to make sure that employers
were offering bona fide training
programs. These regulations are in
accordance with Congressional intent,
and are designed to ensure that the
employer is offering a high quality
program.

One writer was dissatisfied with the
approval process. He objected to the
provision found in § 21.4632 which
forbids payment to employers in certain
instances even after the employer has
notified the VA of the employer’s intent
to hire a veteran. He suggested
postponing the start of the approval
process for both veterans and training
programs until after the VA receives
from an employer a notice of intent to
employ a veteran, The VA has decided
not to accept this suggestion.

There are two reasons for this
decision. The first is that the review to
see if the requirements of § 21.4622 are
met will be routine in most cases.
Consequently, the withholding of
payments which appear in § 21,4632 will
occur only in unusual circumstances.

In cases where the VA has previously
determined and certified the veteran's
eligibility, a denial of the claim will
occur only if the veteran is already
qualified for the job which is the
objective of the program, or if the
veteran's employment status has
changed since he or she requested a
determination of eligibility. The VA
expects that these denials will involve
only a small percentage of claims.

Secondly, adopting this policy would
add an element of uncertainty to the
program. Most employers would prefer
knowing that a program cannot be
approved or that a veteran is ineligible
when considering whether to hire an
individual. A potential employer would
lack this information if this suggestion
were adopted.

One writer also criticized the way in
which the VA determines whether an
employer can be reimbursed monthly
rather than quarterly, Since the
discussion of this matter appeared in the
initial regulatory flexibility analysis, this
concern is addressed in the final
regulatory analysis.

_As aresult of internal analysis, these
final regulations contain some changes
rom the proposed regulations. The
changes provide for delegation of
authority to make certain decisions, and
o provide for centralized approval of

programs which are offered by an
.employer in more than one State. These
changes to the proposed regulations
involve only VA organization, procedure
or practice. Therefore, under 38 CFR 1.12
they may be made final without
publishing them for further comment.

Regulatory Flexibility Analysis

Section 21.4632(a), Title 38, Code of
Federal Regulations contains the criteria
an employer must meet before the
employer may receive payments
monthly rather than quarterly. This
regulation will have an economic impact
on small entities. Accordingly, 5 U.S.C.
chapter 6 requires that a regulatory
flexibility analysis be written,

Anyone wishing to receive a copy of
the regulatory flexibility analysis for
this regulation should write to: June C.
Schaeffer (225), Assistant Director for
Policy and Program Administration,
Education Service, Department of
Veterans Benefits, Veterans
Administration, Washington, DC 20420.

The Administrator of Veterans'
Affairs hereby certifies that the
remainder of these regulations will not
have a significant economic impact on a
substantial number of small entities as
they are defined in the Regulatory
Flexibility Act (RFA), 5 U.S.C. 601-612.
Pursuant to 5 U.S.C. 605(b), the
remainder of these regulations,
therefore, are exempt from the initial
and final regulatory flexibility analysis
requirements of sections 603 and 604.

The regulations require an employer
to certify that various criteria exist in
order to obtain approval for a job
training program. This will have an
economic impact on small entities.
However, these regulations are based on
section 7(d), Pub. L. 98-77 which states
in detail the certifications that
employers are required to make. Hence,
any economic impact resulting from
these requirements derives from the law,
not the implementing regulations.

The remainder of the regulations
either will affect individual benefit
recipients, or, in the case of appeals
when job training programs are
disapproved, will apply to so few small
entities i.e., small businesses, small
private and nonprofit organizations and
small governmental jurisdictions, that
the impact will not be significant.

Information collection requirements
contained in §§ 21.4640 and 21.4642 have
been approved by the Office of
Management and Budget under the
provisions of the Paperwork Reduction
Act of 1980 (Pub. L. 96-511) and have
been assigned OMB control number
2900-0402.

The Catalog of Federal Domestic
Assistance number for the program

affected by the changes 1o §§ 21.1044,
21.4025, 21.4131, 21.4135, and 21.4230 is
64.111. There is no Catalog of Federal
Domestic Assistance number for the
new program established in the
remainder of these regulations.

List of Subjects in 38 CFR Part 21

Civil rights, Claims, Education, Grant
programs—education, Loan programs—
education, Reporting and recordkeeping
requirements, Schools, Veterans,
Vocational education, Vocational
rehabilitation.

Approved: June 27, 1984.
Harry N. Walters,
Administrator,

PART 21—VOCATIONAL
REHABILITATION AND EDUCATION

The Veterans Administration is
amending 38 CFR Part 21 as set forth
below:

1. Section 21.1044 is amended as
follows:

A. By removing the word “or"
following paragraph (d)(1)(iv) and
inserting the word “or" following
paragraph (d)(1)(v).

B. By revising paragraphs (c) and
(d)(2) (ii) and (iii) and adding
paragraphs (d)(1)(vi), (d)(2) (iv) and (v},
(d)(4) and the introductory text in
paragraph (e) as follows:

§21.1044 Additional period of eligibility.

- - - * *

(c) Time and length of additional
eligibility period. (1) If the ending date
of the veteran's period of eligibility or
extended period of eligibility as
determined by § 21.1042 or § 21.1043 is
before January 1, 1982, and the veteran
is not pursuing an associate degree
program which is predominantly
vocational in content, the beginning date
of the additional eligibility period will
be—

(i) The first date of attendance or
training as certified by the school or
training establishment, or

(ii) January 1, 1982, whichever is later.

(2) If the ending date of the veteran's
period of eligibility or extended period
of eligibility as determined by § 21.1042
or § 21.1043 is after December 31, 1981,
and the veteran is not pursuing an
associate degree program which is
predominantly vocational in content, the
beginning date of the additional
eligibility period will be—

(i) The first date of attendance or
training as certified by the school or
training establishment, or

(ii) The first day following the end of
the veteran's period of eligibility or
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extended period of eligibility, whichever
islater. . :

(3) If the ending date of the veteran’s
period of eligibility or exended period of
eligibility as determined by § 21.1042 or
§ 21.1043 is before October 1, 1983, and
the veteran is pursuing an associate
degree program which is predominantly
vocational in content, the beginning date
of the additional eligibility period will
be the later of October 1, 1983 or
whichever of the following dates is
appropriate.

(i) If the associate degree is not a
standard college degree, the first date of
attendance, or

(ii) If the associate degree is a
standard college degree, the date of
registration, or date of reporting where
the student is required by a published
school standard to report in advance of
registration.

(4) If the ending date of the veteran's
period of eligibility as determined by
§ 21.1042 or § 21.1043 is after September
30, 1983, and the veteran is pursuing an
associate degree program which is
predominantly vocational in content, the
beginning date of the additional
eligibility period will be the later of the
first day following the end of the
veteran's period of eligibility or
extended period of eligibility or
whichever of the following is
appropriate.

(i) If the associate degree is not a
standard college degree, the first date of
attendance, or

(ii) If the associate degree is a
standard college degree, the date of
registration, or date of reporting where
the student is required by a published
school standard to report in advance of
registration.

(5) The ending date of an additional
eligibility period is—

(i) The last day of attendance or
training as certified by the school or
training establishment, or

(ii) December 31, 1984, whichever is
earlier. (38 U.S.C. 1662(a), Pub. L. 97-306,
96 Stat. 1429, sec. 18, Pub. L. 98-77, 97
Stat. 443)

(d) Permissible programs. (1) During
the period of eligibility the veteran may
only pursue—

. . * . -

(vi) A program leading to an associate
degree, provided that—

(A) The program is predominantly
vocational in content, and

(B) Funds have been appropriated and
remain available for the purpose of
pursuing an associate degree during an
additional period of eligibility, and

(C) The veteran will pursue the
program after September 30, 1983. (38
U.S.C. 1662(a); sec. 18, Pub. L. 98-77, 97
Stat. 443)

(2) During this period of additional
eligibility the veteran may not pursue—

(ii) A course leading to a bachelor's or
higher degree; t

(iii) A program of secondary
education if he or she already has a .
secondary school diploma or an
equivalency certificate; or

(iv) A program leading to an associate
degree if—

(A) The associate degree program is
not predominantly vocational in content,
or

(B) Funds have not been appropriated
for pursuit of an associate degree
program during an additional period of
eligibility, or

(C) The funds appropriated for pursuit
of an associate degree during an
additional period of eligibility have been
exhausted; or

(v) Before October 1, 1983, any
training leading to an associate degree.
(38 U.S.C. 1662(a); sec. 18, Pub. L. 98-77,
97 Stat. 443

- * . . *

(4) The Veterans Administration
considers that a program leading to an
associate degree is predominantly
vocational in content when more than
one-half the unit subjects required for
the associate degree program are
vocational in nature. (Sec. 18, Pub. L. 98-
77, 97 Stat. 443)

(e) Need requirements—vocational or
occupational objective. After September
30, 1983, and before January 1, 1985, the
Veterans Administration will consider a
program leading to an associate degree
which is predominantly vocational in
content to have a vocational objective
as well as an educational objective.
(Sec. 18, Pub. L. 98-77; 97 Stat. 443)

‘2. In §21.4025, the introductory text
of paragraphs (a) and (b) is reprinted for
the convenience of the reader and
paragraphs (a)(2) and (b)(3) are revised
and paragraphs (a)(3) and (b)(4) are
added as follows:

§ 21.4025 Nonduplication; Federal
programs.

(a) Chapter 35. Payment of
educational assistance allowance and
special training allowance are
prohibited to an otherwise eligible
person:

- - . - »

(2) For a unit course or courses which
are paid for entirely or partly by the
United States under the Government
Employees' Training Act during any
period that full salary is being paid him
or her as an employee of the United
States; or

(3) During any period when the
Veterans Administration is making
payments under § 21.4632 on the eligible
person’s behalf to the eligible person's
employer. (Sec. 13, Pub. L. 88-77, 97 Stal.
443)

(b) Chapter 34. Payment of
educational assistance allowance is
prohibited to an otherwise eligible
veteran:

* - » - -

(3) For a unit course or courses which
are being paid for entirely or partly by
the United States under the Government
Employees’ Training Act during any
period that full salary is being paid him
or her as an employee of the United
States: or

(4) During any period when the
Veterans Administration is making
payments under § 21.4632 on the
veteran's behalf to the veteran's
employer. {Sec. 13, Pub. L, 98-77, 97 Stat.
443)

3. The cross reference immediately
following § 21.4025 is changed to read
“See §§ 21.1025, 21.3024, 21.3025 and
21.4632"

4. In § 21,4131, paragraph (i) is
reserved and (j) is added as follows:

§21.4131 Commencing dates.

(i) [Reserved]

(j) Emergency Veterans' Job Training
Act of 1983 (§ 21.4630). The day
following the last day for which the
veteran’s employer received payments
on the veteran's behalf under the
Emergency Veterans' Job Training Act
of 1983. (Sec. 13, Pub. L. 98-77, 97 Stat.
443)

5. In § 21.4135, paragraph (x) is
reserved and (y) is added as follows:

§21.4135 Discontinuance dates.

- - * - »

(x) [Reserved]

(v) Emergency Veterans' Job Training
Act of 1983 (§ 21.4632). The first day for
which the veteran's employer received
payments on the veteran's behalf under
the Emergency Veterans' Job Training
Act of 1983. (Sec. 13, Pub. L. 98-77, 97
Stat. 443)

8. In §21.4230, paragraph (c) is revised
as follows:

§ 21.4230 Requirements.
.

* * * -

(c) Professional or vocational. A
professional or vocational objective is
one that leads to an occupation. It may
include educational objectives essential
to prepare for the chosen occupation.
When a program consists of a series of
courses not leading to an educational
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objective, such courses must be directed
toward attainment of a designated
professional or vocational objective.
After September 30, 1983, and before
January 1, 1985, the Veterans
Administration will consider a program
leading to an associate degree which is
primarily vocational in content to have
both an educational objective and a
vocational objective. (Sec. 18, Pub. L. 98-
77, 97 Stat. 443)

7. 1n Part 21, subpart F-1 is added as
follows:

Subpart F-1—Emergency Veterans’ Job
Training

Job Training

Sec.

21.4600 Job training program.
21,4602 Definitions.

Eligibility Requirements for Participation in a
Job Training Program

214610 Eligibility requirements.

21.4612 Application and certifications,

Approval of Employer Programs

214620 Program approval.

214622 Employer applications for
approval,

214624 Withdrawal of approval.

Payments

214630 Entrance into training.

214632 Payments.

214634 Overpayments.

Administrative

214640 Inspection of records.

214642 Monitoring and investigations,

214644 False Claims Act.
214646 Delegations of authority.

Authority: Pub, L. 98-77, 97 Stat, 443.

Subpart F-1—Emergency Veterans'
Job Training

Job Training
§21.4600 Job training program.

Sections 21,4600 through 21.4646
establish an Emergency Veterans' Job
Training Program to assist eligible
veterans in obtaining employment
through training for employment in
stable and permanent positions that
involve significant training. The
Veterans Administration makes
bayments to employers who employ and
rain eligible veterans in these jobs. The
payments assist employers in defraying
the costs of necessary training. (Sec. 4,
Pub. L. 98-77, 97 Stat. 443)

§21.4602 Definitions.

For the purpose of the job training
program described in §§ 21.4600 through
21.4646 the following definitions apply.

(a) Veteran. The term “veteran"
Means a person who—

(1) Served in the active military, naval
or air service, as defined in paragraph (f)
of this section, and

(2) Was discharged or released
therefrom under conditions other than
dishonorable. (Sec. 3, Pub. L, 98-77, 97
Stat. 443; 38 U.S.C. 101(2))

(b) Korean conflict. The term "Korean
conflict" means the period beginning on
June 27, 1950 and ending on January 31,
1955. (Sec. 3, Pub. L. 98-77, Stat. 443; 38
U.S.C. 101(9))

(c) Compensation. The term
“compensation” means a monthly
payment made by the Veterans
Administration to a veteran because of
a service-connected disability. (Sec. 3,
Pub. L. 98-77, 97 Stat. 443; 38 U.S.C.
101(13))

(d) Service-connected. The term
“service-connected" means, with
respect to disability, that the disability
was incurred or aggravated, or that the
death resulted from a disability incurred
or aggravated, in line of duty in the
active military, naval or air service.
(Sec. 3, Pub. L. 98-77 97, Stat. 443; 38
U.S.C. 101(186))

(e) State. The term "'State” means
each of the several States, Territories,
and possessions of the United States,
the District of Columbia and the
Commonwealth of Puerto Rico. (Sec. 8,
Pub. L. 98-77, 38 U.S.C. 101(20))

(f) Active military, naval or air
service. The term “active” military,
naval or air service” includes active
duty, any period of active duty for
training during which the individual
concerned was disabled from a disease
or injury incurred or aggravated in line
of duty, and any period of inactive duty
training during which the individual
concerned was cCisabled from an injury
incurred or aggravated in line of duty.
(Sec. 3, Pub. L. 98-77, 97 Stat. 443; 38
U.S.C. 101(24))

(g) Vietnam era. The term “Vietnam
era” means the period beginning August
5, 1964 and ending on May 7, 1975. [Sec.
3, Pub. L. 98-77, 97 Stat. 443; 38 U.S.C.
101(29))

(h) Growth industry. A growth
industry is one where, discounting for
variations caused by the business cycle,
employment is expected by the Bureau
of Labor Statistics to increase at a rate
faster than the average industry. (Sec. 8,
Pub. L. 98-77 97, Stat. 443)

(i) Hours worked. (1) Hours worked
means—

(i) Hours the veteran worked or was
trained on the job during the standard
workweek and for which the veteran
received wages.

(ii) All hours of the veteran's related
training which occurred during the
standard workweek and for which the
veteran received wages, and

(iii) Legal holidays for which the
veteran received wages.

(2) Hours worked do not include—

(i) Hours of work or training which
exceed the hours of the standard
workweek at the place where the
veteran is being trained, or

(ii) Sick leave, annual leave, vacation
time, administrative leave or time off in
lieu of overtime pay other legal holidays.
(Sec. 8, Pub. L. 98-77, 97 Stat. 443)

(j) Full time, The term "full time"
means the standard workweek at the
place where the veteran is being trained,
but not less than 30 hours, unless a
lesser number of hours is established as
the standard workweek through
collective bargaining between the
employer and employees. (Sec. 3, Pub. L.
98-77, 97 Stat. 443)

(k) Employer. The term “employer”
means a person or business or other
entity which is responsible for paying
wages to the veteran and can make the
certification required by § 21.4622(a).
(Sec. 7, Pub. L. 98-77, 97 Stat. 443)

Eligibility Requirements for Participation
in a Job Training Program

§21.4610 Eligibility requirements.

A veteran will be eligible to
participate in a job training program
established by § 21.4620 only if he or she
meets the requirements of this section,
(Sec. 5, Pub. L. 98-77, 97 Stat. 443)

(a) Unemployment. (1) On the date of
application the veteran must—

(i) Be unemployed, and

(ii) Have been unemployed for at least
15 of the 20 weeks immediately
preceding the date of his or her
application for participation in a job
training program.

(2) For the purpose of this paragraph
the Veterans Administration will
consider that a veteran is unemployed
during any period he or she—

(i) Is without a job (other than casual
work),

(ii) Wants work, and

(iii) Is available for work. (Sec. 5, Pub.
L. 98-77, 97 Stat. 443)

(b) Service requirements. The veteran
must have—

(1) Served in the active military, naval
or air service for a period of more than
180 days, any part of which was during
the Korean conflict or the Vietnam era;
or

(2) Served in the active military, naval
or air service during the Korean conflict
or the Vietnam era, and—

(i) Was discharged or released for a
service-connected disability; or

(ii) Is entitled to compensation (or but
for the receipt of retirement pay would
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be entitled to compensation). (Sec. 5,
Pub. L. 88-77, 97 Stat, 443)

§21.4612 Applications and certifications.

(a) Application. The veteran must
apply for participation in the job
training program using the form
prescribed by the Veterans
Administration. (Sec. 5, Pub. L. 98-77, 97
Stat, 443) ;

(b) Approval. The Veterans
Administration will approve a veteran's
application to participate in a job
training program if—

(1) The veteran meets all the
requirements of § 21,4610, and

(2) Funds are available to pay
employers under the program
established in § 21.4600. (Sec. 5, Pub. L.
98-77, 97 Stat. 443)

(c) Certificates. (1) Upon approving a
veteran’s application, the Veterans
Administration will furnish the veteran
with a certificate for presentation to an
employer with a job training program.
The certificate will—

(i) State that the veteran is eligible;

(ii) State the date on which it is
furnished to a veteran; and

(iii) State that approval of entrance
into a job training program is subject to
the availability of funds.

(2) A certificate expires 60 days from
the date on which it is furnished to the
veteran. A certificate may be renewed
for an additional 60 days if at the time
the veteran applies for renewal, the
provisions of paragraph (b) of this
section are met. (Sec. 5, Pub. L. 98-77; 97
Stat. 443)

Approval of Employer Programs

§ 21.4620 Program approval.

In order to receive assistance paid on
behalf of a veteran, an employer must
have a job training program which is
approved by the Veterans
Administration. That program-must meet
all the requirements of this section, and
the employer must make the
certifications found in § 21.4622.

(a) Program requirements. (1) The
following criteria must be met by all
programs.

(i) The training is for at least 6 months
unless—

(A) The training is for at least 3
months, and

(B) The Veterans Administration finds
that the training will meet the purposes
of the Emergency Veterans' Job Training
Program as stated in § 21.4600.

(ii) The training program must lead to
employment in an occupation which has
been determined by the Veterans
Administration and the Department of
Labor, as appropriate, either—

(A) To be in"a growth industry; or

(B) To require the use of new
technological skills, or

(C) To be one in which the demand for
labor exceeds supply, either in the
United States as a whole or in the
locality where the trainee will be
employed.

(iii) The wages and benefits paid to
the veteran participating in the program
are not less than but are comparable to
the wages and benefits normally paid to
other employees participating in a
comparable program of job training in
the same community.

(iv) The job which is the objective of
the program involves significant
training.

(v) The training content of the
program is adequate to accomplish the
training objective of the program. In
determining this, the Veterans
Administration will consider—

(A) The occupation for which training
is to be provided, and

(B) The content of comparable
training opportunities available which
lead to the occupation.

(vi) The training period under the
program is not longer than the training
periods that employers in the
community customarily require new
employees to complete in order to
become competent in the occupation for
which training is provided.

(vii) The following are available in the
training establishment as needed to
accomplish the training objective of the
program.

(A) Sufficient space,

(B) Equipment,

(C) Instructional material, and

(D) Instructor personnel,

(2) In order to provide all or part of a
job training program an employer may
enter into an agreement with an
educational institution that has a course
or courses which have been approved
under § 21.4253 or § 21.4254 for the
enrollment of veterans. (Secs. 6, 7 and
10, Pub. L. 98-77, 97 Stat. 443)

(b) Program restrictions. The Veterans
Administration will not approve a
program of job training—

(1) For employment which consists of
seasonal, intermittent, or temporary
jobs;

(2) For employment under which
commissions are the primary source of
income;

(3) For employment which involves
political or religious activities;

(4) For employment with any
department, agency, instrumentality or
branch of the Federal Government
(including the United States Postal
Service and the Postal Rate
Commission), or

(5) If the training will not be carried
out in a State. (Sec. 7(b), Pub. L. 88-77,
97 Stat. 443)

§ 21.4622 Employer applications for
approval.

(a) Applications for approval of
apprenticeships and job training
programs. (1) An employer must apply
to the Director, Education Service for
approval of—

(i) A program of apprenticeship—

(A) The standards for which have
been approved by the Secretary of
Labor under section 50a of title 29,
United States Code as a national
apprenticeship program for operation in
more than one State, and

(B) For which the training
establishment is a carrier directly
engaged in interstate commerce and
providing training in more than one
State; and

(i) Any other job training program if
the employer intends to offer the same
training program in more than one State.

(2) For all other job training programs
the employer must apply for approval to
the Director of the Veterans
Administration field station having
jurisdiction over the place where the
veteran will be trained.

(3) On the application the employer
will certify—

(i) The total number of hours of
participation in the job training program
to be offered the veteran;

(ii) The length of the job training
program;

(iii) The starting hourly rate of wages
to be paid to a participant in the
program;

(iv) A description of the training
content of the program (including the
name of the educational institution, if
any, with which the employer has an
agreement to provide all or part of the
job training program and a description
of that agreement);

(v) The objective of the program;

(vi) That the job training program
meets all the requirements of
§ 21.4620(a)(1)(iii) through (vii);

{vii) The employment of the veteran
under the program—

(A) Will not result in the displacement
of currently employed workers
(including partial displacement such as
a reduction in the hours of nonovertime
work, wages or employment benefits),
and

(B) Will not be in a job while another
person is laid off from the same or
substantially equivalent job, or will not
be in a job the opening for which was
created as a result of the employer
having terminated the employment of
any regular employee or otherwise
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having reduced its work force with the
intention of hiring a veteran in the job
training program;

(viii) That the employer will not
employ in the program of job training a
veteran who is already qualified for the
job for which the training is to be
provided;

(ix) That each participating veteran
will be employed full time in the job
training program;

(x) That the employer will keep
records which are adequate—

(A) To show the progress made by
each veteran participating in the
program;

(B) To demonstrate that all the
requirements exist for approval of the
program and paying employers on
behalf of veterans participating in the
program.

(xi) That the employer is planning—

(A) Upon the veteran's completion of
the job training program to employ the
veteran in the position for which he or
she has been trained, and

(B) That the position will be available
on a stable and permanent basis to the
veteran at the end of the training period.

(xii) The address of the location
where the records described in
paragraph (a)(3)(x) of this section will
be kept;

(xiii) If the employer desires to be
paid monthly, the number of employees
the employer has:

(xiv} If the employer is basing the
request for approval on the grounds that
the job training program leads to an
occupation requiring the use of new
technological skills, a statement of what
those skills are;

(xv) That the employer, before the
veleran's entry into training will—

(A) Furnish the veteran with a copy of
the certification described in this
paragraph, and

(B} Obtain and retain the veteran's
signed acknowledgment of having
received the certification; and

(xvi) That the employer is in
compliance with the following laws and
all Federal regulations adopted pursuant
lo those laws:

N[“;;\) Title VI of the Civil Rights Act of
J04,

(B] Title IX of the Education
Amendments of 1972,

(C) Section 504 of the Rehabilitation
Act of 1973, and

(D) The Age Discrimination Act of
1975. (Secs, 8 and 7, Pub. L. 98-77, 97
Stat. 443: 20 U.S.C. 1681, 29 U.S.C. 794, 42
Us.c. 2000d-1,42 U.S.C. 6102)

(b) Veterans Administration action
Upon receipt of the applications. (1)
Upon receipt of the application, the
Director of the Veterans Administration
field station of jurisdiction, or the

Director, Education Service, as
appropriate, will approve the job
training program if—

(i) The program meets the
requirements of § 21.4620(a);

(ii) None of the restrictions contained
in § 21.4620(b) apply to the program;

(iii) The employer has made the
certification required in paragraph (a) of
this section; and

(iv) The Director of the Veterans
Administration field station of
jurisdiction, or the Director, Education
Service, as appropriate, has no evidence
the certifications may be inaccurate.

(2) In determining whether the
provisions of § 21.4620(a)(1)(iii) through
(vii) are met and whether the
certifications are accurate, the Director
of the Veterans Administration field
station of jurisdiction, or the Director,
Education Service, as appropriate, will

(i) Assume that the provisions have
been met and that the certification is
accurate if the job training program for
which the employer is seeking approval
has already been approved for training
under § 21.4261 or § 21.4262§ or the
entire job training program is to be given
by an educational institution which
already has a course or courses
approved for training under § 21.4250.

(ii) Consider any information the
Department of Labor may have
concerning the employer and the job
training program; and

(iii) Consider any other evidence
which may show whether or not the
certification is accurate and whether or
not the provisions of § 21.4620(a)(1) (iii)
through (vii) are met.

(8) The Director of the Veterans
Administration field station, or the
Director, Education Service, as
appropriate, will notify the employer in
writing of the approval or disapproval of
this program.

(4) The effective date of the approval
will be the later of—

(i) The date the employer applied for
approval, or

(ii) November 29, 1983, (Sec. 7, Pub. L.
98-77, 97 Stat. 443)

(c) Review of a decision not to
approve a program. (1) If an employer
disagrees with a decision of a Director
of a Veterans Administration field
station not to approve the program, the
employer may ask that the decision be
reviewed by the Director, Education
Service. The request—

(i) Must be in writing to the Director
of the Veterans Administration field
station, and

(ii) Must be received by the Veterans
Administration within 60 days of the
date on which the employer was notified
of the disapproval.

(2) Upon receipt of a valid request for
a review, the Director of the Veterans
Administration field station will submit
all the evidence of record to the
Director, Education Service.

{3) The Director, Education Service
has the authority to affirm or reverse a
decision of the Director of a Veterans
Administration field station not to
approve a job training program. The
Director, Education Service shall base
his or her decision on the requirements
and restrictions found in § 21.4620 and
in paragraph {a) of this section.

(4) A decision concerning approval or
disapproval of a job training program is
final when made by the Director,
Education Service after review of the
material submitted by the Veterans
Administration field station. The
decision is not subject to further
administrative review.

(5) When the Directar, Education
Service has original jurisdiction over an
application for approval of a job training
program, and an employer disagrees
with his or her decision not to approve
the program, the employer may ask that
the decision be reviewed by the Deputy
Chief Benefits Director. The request—

(i) Must be in writing to the Director,
Education Service, and

(ii) Must be received by the Veterans
Administration within 60 days of the
date on which the employer was notified
of the disapproval.

(6) Upon receipt of a valid request for
review, the Director, Education Service
will submit all the evidence of record to
the Deputy Chief Benefits Director.

(7) The Deputy Chief Benefits Director
has the authority to affirm or reverse a
decision of the Director, Education
Service not to approve a job training
program. The Deputy Chief Benefits
Director shall base his or her decision
on the requirements and restrictions
found in § 21.4620 and in paragraph (a)
of this section. There is no right of
additional administrative appeal from a
decision of the Deputy Chief Benefits
Director. (Sec. 7, Pub. L 98-77; 97 Stat,
443)

§ 21.4624 Withdrawal of approval.

(a) Approval may be withdrawn. (1)
The Director of a Veterans
Administration field station, or the
Director, Education Service, as
appropriate, may immediately
disapprove the further participation of
veterans in a job training program which
has been previously approved when—

(i) The program ceases to meet the
requirements of § 21.4620, or

(ii) The Director finds that the
employer's certification was false, or
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(iii) The employer refuses to make
available to an authorized
representative of the Federal
Government those records which the
employer is required to keep under
§ 21.4640.

{2) The Director of the Veterans
Administration field station or the
Director, Education Service, as
appropriate, shall notify the employer
and all veterans participating in the
program that approval of the program is
being withdrawn. The notices shall be
by certified or registered letter, return
receipt requested, and shall include—

(i) A statement of the reasons for the
withdrawal of approval, and

(ii) An opportunity for a hearing for an
employer or a veteran with respect to
withdrawal of approval, provided a
hearing is requested within 60 days of
the notice.

(3) If the Director of the Veterans
Administration field station of
jurisdiction has provided notice, the
hearing will be held before the
Committee on Educational Allowances
in the field station as established by
§ 21.4207. If more than one person
requests & hearing, the Veterans
Administration may hold one hearing,
where feasible, for all people who may
wish to be heard. The Veterans
Administration will not pay for any
expenses incurred for counsel or
witnesses. The Committee will
recommend to the Director whether or
not to reinstate the approval. The
Director may affirm or reverse the
Committee's recommendation. The
Director’s decision shall be final unless
the employer seeks a review as
provided in paragraph (a)(5) of this
section.

(4) If the Director, Education Service
has provided notice, the hearing will be
held before the Committee on
Educational Allowances at the Veterans
Administration field station most
convenient for the person requesting the
hearing. If more than one person
requests a hearing, the Veterans
Administration may hold one hearing,
where feasible, for all people who may
wish to be heard. The Veterans
Administration will not pay for any
expenses incurred for counsel or
witnesses. The Committee will forward
the results of the hearing to the Director,
Education Service for review. The
Director's decision shall be final unless
the employer seeks further review as
provided in paragraph (a)(7) of this
section.

(5) An employer or veteran who
disagrees with the decision of a Director
of a Veterans Administration field
station to withdraw approval from a job
training program may request that the

decision be reviewed by the Director,
Education Service. The employer or
veteran may waive the right to a hearing
before the review. The request—

(i) Must be made in writing to the
Director of the Veterans Administration
field station, and

(ii) Must be received by the Veterans
Administration within 80 days of the
date the Director of the Veterans
Administration field station notified the
employer or veteran of the decision to
withdraw approval, or if a hearing was
held at the employer's or veteran's
request, within 60 days of the date the
decision was affirmed by the station
Director.

(6) Upon receipt of a valid request for
a review, the Director of the Veterans
Administration field station will forward
all evidence of record, including a
transcript of the hearing if one was held,
to the Director, Education Service. The
Director, Education Service has the
authority to affirm or reverse a decision
of the Director of a Veterans
Administration field station.

(7) An employer or veteran who
disagrees with the decision of the
Director, Education Service to withdraw
approval from a job training program
over which the Director has original
approval authority may request that the
decision be reviewed by the Deputy
Chief Benefits Director. The employer or
veteran may waive the right to a hearing
before the review. The request—

(i) Must be made in writing to the
Director, Education service, and

(ii) Must be received by the Veterans
Administration within 60 days of the
date the Director, Education Service
notified the employer or veteran of the
decision to withdraw approval, or if a
hearing was held at the employer's or
veteran's request, within 60 days of the
date the decision was affirmed by the
Director, Education Service.

(8) Upon receipt of a valid request for
a review, the Director, Education
Service will forward all evidence of
record, including a transcript of the
hearing if one was held, to the Deputy
Chief Benefits Director, The Deputy
Chief Benefits Director has the authority
to affirm or reverse a decision of the
Director, Education Service. (Sec. 11,
Pub, L. 98-77; 97 Stat. 443) v

(b) Renewal of approval. In the event
that an employer takes steps to bring a
job training program back into
compliance with the provisions of
§ 21.4620, the employer may request that
a job training program be reapproved.
(Sec. 7, Pub. L. 98-77, 97 Stat. 443)

(c) Authority of the Director,
Education Service. (1) If in the course of
his or her administrative duties the
Director, Education Service finds that

the Director of a Veterans
Administration field station approved a
job training program in error, the
Director, Education Service may direct
the Director of a Veterans
Administration field station to withdraw
the approval in accordance with the
procedures outlined in paragraph (a) of
this section.

(2) If the Director, Education Service
finds that an approval was withdrawn
in error, he or she may direct the
Director of a Veterans Administration
field station to renew the approval
without applying the procedures set
forth in paragraph (b) of this section.
(Secs. 6, 7 and 11, Pub. L. 98-77, 97 Stat.
443)

(d) Authority of the Deputy Chief
Benefits Director. (1) If in the course of
his or her administrative duties the
Deputy Chief Benefits Director finds that
the Director, Education Service
approved a job training program in
error, the Deputy Chief Benefits Director
may direct the Director, Education
Service to withdraw the approval in
accordance with the procedures outlined
in paragraph (a) of this section.

(2) If the Deputy Chief Benefits
Director finds that the Director,
Education Service withdrew an
approval in error, he or she may direct
the Director, Education Service to renew
the approval without applying the
procedures set forth in paragraph (b) of
this section. (Secs. 8, 7 and 11, Pub. L.
98-77; 97 Stat. 443)

Payments

§21.4630 Entrance into training.

(a) Lack of funds may prevent
training. Even though an eligible veteran
may be in an approved job training
program, the Veterans Administration
may withhold or deny approval of the
veteran's entry into a job training
program if the Veterans Administration
determines that funds are not available
to make payments to the employer on
behalf of the veteran. (Sec. 9, Pub. L. 9
77, 97 Stat. 443)

(b) Certification before entry into
training. (1) Before the eligible veteran
enters an approved job training
program, the employer shall notify !hfr
Director of the Veterans Administration
Regional Office, Houston, Texas that the
employer intends to hire the veteran.

(2) The veteran may begin the job
training program and the Veterans
Administration will make payments 10
the employer on the veteran’s behalf
unless within 2 weeks from the date of
the notice described in paragraph (b)(!
of this section, the Veterans
Administration notifies the employer
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that approval of the veteran's entry into
the job training program must be
withheld or denied due to lack of funds.
In determining whether 2 weeks have
elapsed, the Veterans Administration
will measure the time between the date
the employer's notice to the Veterans
Administration was postmarked and the
date the Veterans Administration's
response to the employer was
postmarked. (Sec. 9, Pub. L. 98-77, 97
Stat. 443)

(c) Counseling. At the request of a
veteran who is eligible to participate in
a job training program, the Veterans
Administration will provide the veteran
with employment counseling services to
assist him or her in selecting a suitable
job training program. The provisions of
§21.4104 apply to this counseling. (38
U.S.C. 111, Sec. 14, Pub. L. 98-77, 97 Stat.
443)

§21.4632 Payments.

The Veterans Administration shall not
make payments to an employer if the job
training program has not been approved
as required by § 21.4622(b), or the
veteran does not meet the eligibility
requirements found in § 21.4610, or
approval of a veteran's entrance into
training must be withheld or denied due
to a lack of funds. Payments made to
employers on behalf of veterans in
training shall be made in accordance
with the provisions of this section.

(a) Time of payments. (1) The
Veterans Administration shall make
puhynuznts monthly to any employer
who—

(i) Wants monthly payments, and

(i) Has fewer than 75 employees at
the time the veteran enters training.

(2) The Veterans Administration shall
make payments quarterly to employers
other than those described in paragraph
(a)(1) of this section. (Sec. 8, Pub. L. 98-
77,97 Stat. 443)

(b) Amount of payments. Subject to
the limitations stated in paragraph (e) of
this section the amount paid to an
employer for any period of time shall be
5 percent of the product of—

(1) The starting hourly wage paid by
the employer to the veteran (without
regard to overtime, premium pay or
fringe benefits), and

(2) The number of hours the veteran
worked during that period. (Sec. 8, Pub.
L. 98-77, 97 Stat. 443)

[c) Release of payments. (1) The
Veterans Administration will not pay an
employer for a period of training on

eAhalvf of a veteran unless all of the
fn":tt’na contained in this paragraph are

(2) Unless the veteran is deceased,
has moved, has quit, has had his or her

employment terminated, or is similarly

unavailable, the Veterans
Administration must receive from the
veteran a certification that he or she
was employed full time by the employer
in a job training program during the
period.

(3) The Veterans Administration must
receive from the employer a
certification—

(i) That the employer employed the
veteran during that period in an
approved job training program,

(ii) That the veteran's performance
and progress during that period was
satisfactory,

(iii) The number of hours the veteran
worked during the period, and

(iv) If this is the employer’s first
certification for the veteran—

(A) The date the veteran’s
employment began, and

(B) The starting hourly rate of wages
paid to the veteran (without regard to
overtime, premium pay or fringe
benefits). Sec. 8, Pub. L. 98-77; 97 Stat.
443)

(d) Duration of payments. (1) The
maximum period of training for which
the Veterans Administration will pay an
employer on behalf of a veteran is—

(i) Fifteen months in the case of—

(A) A veteran with a service-
connected disability rated at 30 percent
or more, or

(B) A veteran with a service-
connected disability rated at 10 or 20
percent who has been determined under
38 U.S.C. 1506(a) to have a serious
employment handicap; and

(if) Nine months in the case of any
other eligible veteran.

(2) If the veteran trains in an approved
job training program after having
trained in one or more other training
programs, the duration of payments
made to the employer will be the time
period determined by paragraph (d)(1)
on this section less the period of time
paid on the veteran's behalf to his or her
previous employer or employers. (Sec. 5,
Pub. L. 98-77, 97 Stat. 443)

(e) Limitations on payments. (1) The
total amount that may be paid to an
employer on behalf of a veteran
participating in a job training program is
$10,000.

(2) The Veterans Administration.will
not pay an employer—

(i) On behalf of any veteran who
applies for a job training program after
November 28, 1984.

(ii) For any job training program
which begins after February 28, 1985.

(iii) For any training given to the
veteran before the effective date of
approval of the job training program.

(iv) For any training the veteran
completed after the Veterans
Administration withdrew approval of
the job training program.

{v) During any period of time in which
the veteran receives benefits under
chapters 31, 32, 34, 35 or 36, title 38,
United States Code.

(vi) For any period during which the
employer received any form of
assistance on account of the veteran's
training or employment including—

(A) Assistance under the Job Training
Partnership Act (29 U.S.C. 1501 et seq.)
or

(B) A credit under section 44B of the
Internal Revenue Code of 1954 (26 U.S.C.
44B).

(vii) For any hours of training the
veteran completes in excess of the hours
approved by the Veterans
Administration for his or her job training
program.

(viii) For any period for which the
employer—

(A) Fails to provide the certification
required by paragraph (c)(3) of this
section,

(B) Fails to maintain records or fails to
make them available to authorized
representatives of the Federal
Government as required by § 21.4640.

(ix) For any period if, during that
period, the employer was in violation of
Title VI of the Civil Rights Act of 1964,
Title IX of the Education Amendments
of 1972, Sec. 504 of the Rehabilitation
Act of 1973 or the Age Discrimination
Act of 1975 (Secs. 7, 11, 13 and 17, Pub.
L. 98-77. 97 Stat. 443, 20 U.S.C. 1681, 29
U.S.C. 794, 42 U.S.C. 2000d-1, 42 U.S.C.
6102)

§ 21.4634 Overpayments.

(a) False certification by employer.
Whenever the Veterans Administration
finds that an overpayment has been
made to an employer on behalf of a
veteran as a result of a certification or
information contained in the employer's
application to the Veterans
Administration which was false in any
material respect, the amount of the
overpayment shall constitute a liability
of the employer to the United States.
(Sec. 8, Pub. L. 98-77, 97 Stat. 443)

(b) Noncompliance by employer.
Whenever the Veterans Administration
finds that an employer has failed to
comply with a requirement of § 21.4620
or § 21.4622 or both (unless the
employer's failure is the result of false
or incomplete information provided by
the veteran), each amount paid to the
employer on behalf of a veteran for that
period shall be considered an
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overpayment. The amount of the
overpayment shall constitute a liability
of the employer to the United States.
(Sec. 8, Pub. L. 98-77, 97 Stal. 443)

(c) False certification by veteran.
Whenever the Veterans Administration
finds that an overpayment has been
made to an employer on behalf of a
veteran as a result of certification by the
veteran, or as a result of information
provided to an employer or contained in
an application submitted by the veteran
to the Veterans Administration which
was willfully or negligently false in any
respect, the amount of the overpayment
shall constitute a liability of the veteran
to the United States. (Sec. 8, Pub. L. 98-
77, 97 Stat. 443)

(d) Waivers of everpayments. Any
overpayment established under this
section may be waived, entirely or
partly, as provided by §§ 1.955 through
1.970 of this chapter. (Sec. 8, Pub, L, 98-
77,97 Stat. 443)

(e) Recovery of overpayments. (1) Any
overpayment referred to in paragraph
(a), (b) or (c) of this section may be
recovered in the same manner as any
other debt due the United States.

(2) If both the veteran and employer
are found liable to the United States
under paragraph (a), (b) or (c) of this
section for all or part of the
overpayment, they shall be considered
to be jointly and severally liable to the
extent of their respective liabilities.
(Sec. 8, Pub. L. 98-77, 97 Stat. 443)

Administrative

§ 21.4640 Inspection of records.

(a) Availability of records. The
records and accounts of employers
pertaining to veterans on behalf of
whom assistance shall be paid, as well
as other records that the Veterans
Administration determines to be
necessary to ascertain compliance with
the requirements established in
§§21.4620 through 21.4632, shall be
available at reasonable times for
examination by authorized
representatives of the Federal
Government. [ Sec. 12, Pub. L. 98-77, 97
Stat, 443)

(b) Retention of records. An employer
must keep the records mentioned in
paragraph (a) of this section intact and
in good condition for at least 3 years
following the last month or quarter for
which the employer received a payment
on behalf of the veteran. Longer
retention is not required unless the
employer receives a written request
from the General Accounting Office or
the Veterans Administration not later
than 30 days before the end of the 3-year

period (Sec. 12, Pub. L. 98-77, 87 Stat.
443)

(Approved by the Office of Management and
Budget under control number 2900-0402)

§ 21.4842 Monitoring and investigations.

(&) Monitoring and investigations, The
Veterans Administration may determine
compliance with the provisions of
§§ 21.4620 through 21.4632 by—

(1) Monitoring employers and
veterans participating in job training
programs,

(2) Investigating any matter necessary
to determine compliance, and

(3) Requiring the submission of
information deemed necessary by the
Administrator of Veterans' Affairs
before, during or after training. (Sec. 12,
Pub. L. 98-77, 97 Stat. 443)

(b) Scope of investigations. The
Veterans Administration will carry out
the monitoring and investigative
functions contained in paragraph (a) of
this section by—

(1) Examining records (including
making certified copies of records),

(2) Questioning employees, and

(3) Entering into any premises or on to
any site where—

(i) Any part of the job training
program is conducted, or

(ii) Any of the employer's records are
kept. (Sec. 12, Pub. L. 98-77, 97 Stat. 443)

[Approved by the Office of Management and
Budget under control number 2900-0402)

§ 21.4644 False Ciaims Act.

An individual who attempis to obtain
payments on behalf of veterans through
submission of false or misleading
statements is subject to the provisions of
the False Claims Act (31 U.S.C. 3729-
3731, 18 U.S.C. 1001ff). (31 U.S.C. 3729-
3731, 18 U.S.C. 1001ff)

§21.4646 Delegations of authority.

Except as otherwise provided,
authority is delegated to the Chief
Benefits Director and to supervisory or
adjudicative personnel within the
jurisdiction of the Education Service of
the Department of Veterans Benefits
authorized by him or her to make
findings and decisions under Pub. L. 98-
77 and the applicable regulations,
precedents and instructions, as to
programs authorized by §§ 21.4600
through 21.4644. (38 U.S.C. 212(a))

[FR Doc. 84-18836 Filed 7-17-84; 8:45 am]
BILLING CODE 8320-01-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 761
[OPTS-62041; TSH FRL 2611-5]

Toxic Substances Control Act;
Polychlorinated Biphenyls (PCBs)
Manufacturing, Processing,
Distribution in Commerce, and Use
Prohibitions; Editoriali Amendment of
Definitions

Correction

In FR Doc. 84-16399, beginning on
page 25239, in the issue of Wednesday,
June 20, 1984, make the following
corrections:

1. On page 25239, in the third column,
in § 761.3, in the fifth paragraph, in the
last line, ““capacitors as” should read
“capacitors are as”,

2. On page 25240, in the first column,
in § 761.3, in paragraph "(3)", in the
fourth line, “at 2,000” should read
“below 2,000".

BILLING CODE 1505-01-M

40 CFR Part 761
[OPTS-62042; FRL-2621-8]

Toxic Substances Control Act;
Polychlorinated Biphenyis (PCBS)
Manufacturing, Processing,
Distribution in Commerce, and Use
Prohibitions; Technical Amendment

AGENCY: Environmental Protection
Agency (EPA).
AcTiON: Final rule.

SUMMARY: EPA is issuing an update of
its American Society for Testing
Materials (ASTM) test methods that are
referenced in § 761.19, in an effort to
reflect the most recent edition of
material incorporated by reference in
that section.

DATE: This final rule is effective August
1, 1984.

FOR FURTHER INFORMATION CONTACT:
Edward A. Klein, Director, TSCA
Assistance Office (TS-798), Office ol
Toxic Substances, Environmental
Protection Agency, Rm. E-543, 401 M 5L.
SW., Washington, D.C. 20460, Toli free:
(800-424-9065), In Washington, D.C.
(554-1404), Outside the USA: (Operatoi-
202-554-1404).

SUPPLEMENTARY INFORMATION: In lhe.
Federa! Register of May 21, 1982 (47 FR
22098), EPA established § 761.19 to
include a central listing of :
incorporations by reference in 40 CFR
Part 761. The incorporation by reference
availability information is required




Federal Register / Vol. 49, No. 139 / Wedneg§day, July 18, 1984 / Rules and Regulatioi.s

29067

under 1 CFR Part 51. In an effort to
reflect the most recent edition of
material incorporated by reference in
§721.60, § 761.19 is being revised at this
lime,

Copies of the incorporated material
may be obtained from the EPA
Document Control Officer (TS-793),
Office of Pesticides and Toxic
Substances, Rm. 106, 401 M St., SW.,
Washington, D.C. 20460, and from the
ASTM, 1916 Race St., Philadelphia, PA.

Since there is no substantive
difference in the material referenced, no
public comment is required.

Executive Order 12291

Under Executive Order 12291, EPA
must judge whether a rule is a “major
rule” and, therefore, subject to the
requirement that a Regulatory Impact
Analysis be prepared. EPA has
determined that this rule is not a major
rule as the term is defined in section 1(b)
of the Executive Order. Therefore, EPA
has not prepared a Regulatory Impact
Analysis for this rule.

EPA has concluded that this final rule
is not “major” under the criteria of
section 1(b) because the annual effect of
this rule on the economy will not cause
@ major increase in costs or prices for
any sector of the economy or for any
geographic region; and it will not result
inany significant adverse effects in
competition, employment, investment,
productivity, innovation, or on the
ability of United States enterprises to
compete with foreign markets. In fact,
this rule simply provides for updating
analytical test methodology to the state
of the art, This rule was submitted to the
Office of Management and Budget for
review as required by E.O. 12291.

Regulatory Flexibility Act

_Under section 605(b) of the Regulatory
Flexibility Act, EPA certifies that this
ule will not, if promulgated have a
significant impact on a substantial
number of small entities, and therefore
does not require a Regulatory Flexibility
Analysis. This rule merely updates
certain (ASTM) test methods cited in the
PCB regulations to current ASTM
standards. In fact, this update will bring
the analytical methods cited.in the PCB
*egulations to the state of the art. Since
o negative economic effect is expected
ibon any business entity from the
Promulgation of this rule, EPA certifies
that this rule will not have a significant
¢conomic impact on small entities.

Paperwork Reduction Act

p'F-I’A has determined that the
l;*Derwork Reduction Act of 1980, 44
J8.C. 3501 et. seq. does not apply to

this final rule since no information
collection or recordkeeping is involved.
(Sec. 6, 90 Stat 2020 (15 U.S.C. 2065))
List of Subjects in 40 CFR Part 761
Intergovernmental relations,
Hazardous materials, Labeling,
Polychlorinated biphenyls,
Recordkeeping and reporting
requirements, Incorporation by
reference.
Dated: June 27, 1984.
John A. Moore,
Assistant Administrator for Pesticides and
Toxic Substances.

PART 761—{AMENDED]

Therefore, Chapter 1 of Title 40, is
amended by revising the table in
§ 761.19 to read as follows:

§761.19 References.

- - - - -

(b)' L

References CFR Citation

ASTM D-853-80 Standard Test
Method for Flash Point by Pensky-
Martens Closed Tester.

ASTM D-129-84 (Reapproved 1978)
Standard Test Method for Sultur in
Petroleum  Products  (General
Bomb Method),

ASTM D-240-76 (Reapproved 1980)
Standard Test Method for Heat of
Combustion of Liquid Hydr
Fuel by Bomb Calorimeter.

ASTM D-482-80 Standard Test
Method for Ash from Petroleum

Products.

ASTM D-524-81 Standard Test
Method for Ramsbottom Carbon
Residue of Petroleum Products.

ASTM D-808-81 Standard Test
Method for Chiorine in New and
Used Petroleum Products (Bomb
Method).

ASTM D-923-81 Standard Test
Method for Sampling Electrical In-
sulating Liquids.

ASTM D-1266-80 (Reapproved
1981) Standard Test Method for
Sulfur in Petroleum Products
(Lamp Method).

ASTM  D-1796-68 (Reapproved
1977) Methods for Water and
Sadiment in Crude Oils and Fuel
Oils by Centrifuge.

ASTM D-2158-80 Standard Test
Method for Residues in Liquefied
Patroleum (LP) Gas.

ASTM  D-2709-68  (Reapproved
1982) Standard Test Method for
Water and Sediment in Distillate
Fuel by Centrifuge.

ASTM D-2784-80 Standard Test
Method for Sullur in Liquefied Pe-
woleum Gases (Oxyhydrogen

Burner or Lamp).

ASTM  D-3178-73  (Reapproved
1979) Standard Test Methods for
Carton and Hydrogen in the Anal-
ysis Sample of Coke and Coal,

ASTM  D-3278-78  (Reapproved
1982) Standard Tes! Methods for
Flash Point of Liquid by Setaflash
Closed Tester,

ASTM E-258-67 (Reapproved 1982)
Standard Test Method for Total
Nitrogen Inorganic Material by
Modified KJELDAHL Method.

§ 761.75(b)(8)(ii).
§ 761.60(a)(3)(fi)(B)6)

§ 761.60(g)(1)(ii);
§761,60(g)(2)(ii)

§ 761.60(a)(3)(i)(B)(6).

§ 761.60(a)(3)(ii)(B)(5).

§ 761.60(a)(2)(ii)(B)(6)

§ 761.60(a)(3)(iii)(B)(6).

§ 761.60{a)(3)(ii)(B)(6).

$ 761,75(b)(8)ii).

§ 761.60(a)(3)(iil)(8)(6)

(FR Doc. 84-18951 Filed 7-17-84; 8:45 am)
BILLING CODE 8560-50-M

§ 761.60(a)(3)(iil}(B)(6),

§ 761.60(a)(3)(HNB)6).

§ 761.60(a)(3)(i)(B)(6).
§ 761.60(a)(3) (i) (B)6).

§761.60(a)(3)(i)(B)(6).

§761.60(a)(3)(ii)(B)(6).

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 13,73 and 74

Oversight of the Radio and TV
Broadcast Rules

AGENCY: Federal Communications
Commission,

ACTION: Final rule.

‘SUMMARY: This Order amends broadcast
station regulations in 47 CFR Parts 73
and 74 of the FCC rules. Amendments
are made to delete regulations that are
no longer necessary, correct inaccurate
rule texts, contemporize certain
requirements and to execute editorial
revisions as needed for purposes of
clarity and ease of understanding.

DATE: Effective July 18, 1984.

ADDRESS: Federal Communications
Commission, Washington, D.C. 20554.

FOR FURTHER INFORMATION CONTACT:
Steve Crane, Mass Media Bureau, (202)
632-5414.

SUPPLEMENTARY INFORMATION: .

List of Subjects ’
47 CFR Part 13

Commercial radio operators licenses,
Radio.

47 CFR Part 73

Radio broadcast, Television.
47 CFR Part 74

Television.
Order

In the matter of oversight of the radio and
TV broadcast rules.

Adopted: June 29, 1984,

Released July 11, 1984,

By the Chief, Mass Media Bureau.

1. In this Order, the Commission
focuses its attention on the oversight of
its radio and TV broadcast rules.
Modifications are made herein to
update, delete, clarify or correct
broadcast regulations as described in
the following amendment summaries:

(a) When a licensed operator is
employed at more than one broadcast
station, his original license must be
posted at one station and FCC Form 759,
the verification of radio operator license
or permit, must be posted at the other
station(s).

The Form 759 is available at the FCC
in Washington or at FCC field offices. It
is a somewhat complicated form which
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must be completed jointly by the
licensed operator and the station
general manager who certifies that the
employee is indeed a licensed operator.
Complying with the requirements
contained in the form is considered
more difficult and time consuming than
applying for the original Restricted
Radiotelephone Operator Permit.

A much simpler verification procedure
is adopted herein, which will allow the
radio operator permit or license to be
photocopied and posted, thereby
eliminating the requirement to precure
the Form 759 and complete it together
with the station general manager. This
relaxation of our rules relieves both the
operator and station manager of time
consuming details and comports with
our deregulatory measures in operator
licensing. Amendments will be made, as
appropriate, in Parts 13, 73 and 74. (See
appendix items 1, 7 and 12.)

(b) With the adoption of the Report
and Order in General Docket 83-10,
Amendment of the Regulations to
Expand the Notification and Verification
Equipment Authorization Procedures,
certain revisions were made in § 73.53.
The section title was changed, a
paragraph was removed and a number
of paragraphs and subparagraphs were
revised. 49 FR 3991, February 1, 1984.
Subsequent to the adoption of these
changes, public notice was given in the
Federal Register of the adoption of an
Order which also revised two
paragraphs in § 73.53. 49 FR 4208,
February 3, 1984. The changes made
were to the rule text extant prior to the
modifications adopted in G.D. 83-10,
and nullified certain changes made in
that Report and Order. To rectify these
inadvertent and incorrect revisions,
amendments are made herein to the
section title and paragraphs (a) and
(a)(1). and (c) and (c)(11). (See Appendix
item 2.)

(c) In § 73.342, Automatic
Transmission system facilities, there is a
cross reference in subparagraph (a)(2) to
§ 73.267 (b)(1). The text of § 73.342
attributes to § 73.267 a statement
regarding allowable transmitter output
power ranges. Such power level
requirements are found not in § 73.267,
but in paragraph (b) of § 73.1560, and the
cross reference is corrected herein to so
state. (See Appendix item 3.)

(d) With the adoption of the
Memorandum Opinion and Order in
Docket 21138, on March 28, 1984, the
Commission amended its policy
governing underwriting and donor
acknowledgements aired by public
broadcast stations. 49 FR 13534, April 5,
1984.

The rules affected are §§ 73.503,
Licensing requirements and service;

§ 73.621, Noncommerical educational
stations; and § 73.4163, the FCC policy,
Noncommercial nature of educational
broadcast stations. In §§ 73.503 and
73.621, a Note is given setting forth the
citations for the Second Report and
Order in this matter adopted in April
1981 and for the Memorandum Opinion
and Order adopted in June, 1982. If
Commission interpretation of the donor
rule is to be fully understood, the
Memorandum Opinion and Order of
April 1984 must also be cited, and it is
added via this Order to both Notes.

The Memorandum Opinion and Order
of July 1982 is also added, as paragraph
(b), to the current listing of the policy
pertaining to this matter in § 73.4163,
and the Memorandum Opinion and
Order adopted in April 1984 will be
added as paragraph (c). (See Appendix
items 4, 6 and 11.)

(e) The control systems of automatic
transmission system facilities must have
devices to monitor and control the
output power of the transmitter either by
the direct or indirect method as stated in
subparagraph (b)(1) of § 73.542. The rule
user is directed to turn to § 73.567 (a)
and (b)(1)(i) for the methods’
description. Since this technical
regulation applies both to commercial
and noncommercial FM Stations we
have deleted the regulatory text from
§ 73.567 and retain the section only for
the purpose of directing the rule user to
§ 73.267, wherein are found the specifics
of power determination via the direct
and indirect methods. The cross
reference is changed, in § 73.542, to
§ 73.267.

Another cross reference to § 73.567 is
found in the operating power tolerance
rule, § 73.1560. In paragraph (b),
pertaining to FM stations, reference is
made to “procedures specified in
§ 73.267 (§ 73.567 for noncommercial
educational FM stations) . ..." As
described above, there is no reason to
retain the parenthetical text, and it also
is removed. (See Appendix items 5 and
8

(f) Broadcast application and report
forms are listed in § 73.3500 by Ferm
number and title. The title of Form 314 is
incorrectly stated as "Application for
Consent to Assignment of Broadcast
Construction Permit or License.” The
word "'Station" following “Broadcast"
has been omitted. The title is corrected
herein to read” . . . . Broadcast Station
.. . " (See Appendix item 9.)

(g) Corrections were made in the text
of paragraph (c) of § 73.3580 via Order
adopted on May 4, 1983. Paragraph (c)
has four subparagraphs, (c}(1), (2), (3)
and (4) which were left unchanged.
These subparagraphs, and the
subdivisions thereto, (c)(1), (i), (ii) and

(iii); (c}(2)(i) and (c)(3)(i) were
inadvertently deleted in the printing of
the October 1, 1983 edition of the Code
of Federal Regulations. They are
restored via this Order. Also, the text of
subparagraph (c)(4) is corrected herein.
It reads: “The notice required in
paragraphs (f){1), (2) and (3) of this
section shall contain the information
described in paragraph (f) of this
section. “It, of course is meant lo state
“The notice required in subparagraphs
(e)(1), (2) and (3] of this section shall
contain the information described in
paragraph (f) of this section.” [See
Appendix item 10.)

2. No substantive changes are made
herein which impese additional burdens
or remove provisions relied upon by
licensees or the public. We conclude, for
the reasons set forth above, that these
revisions will serve the public interest.

3. These amendments are
implemented by autherity delegated by
the Commission to the Chief, Mass
Media Bureau. Inasmuch as these
amendments impose no additional
burdens and raise no issue upon which
comments would serve any useful
purpose, prior notice of rulemaking,
effective date provisions and public
procedure thereon are unnecessary
pursuant to the Administrative
Procedure and Judicial Review Act
provisions of 5 U.S.C. 553(b}(3](B).

4. Since a general notice of proposed
rulemaking is not required, the
Regulatory Flexibility Act does not
apply.

5. Therefore, it is ordered, That
pursuant to sections 4(i), 303{r) and
5(c)(1) of the Communications Act of
1934, as amended, and §§ 0.61 and 0.283
of the Commission's Rules, Parts 13, 73
and 74 of the FCC Rules. and Regulations
are amended as set forth in the attached
Appendix, effective 30 days from the
date of publication in the Federal
Register.

6. For further information on this
Order, contact Steve Crane, (202) 632~
5414, Mass Media Bureau.

Federal Communications Commission.

James C. McKinney,
Chief, Mass Media Bureau.

Appendix
PART 13—[AMENDED]
1. 47 CFR 13.74 is amended by revising

paragraph (b) introductory text to read
as follows:

§13.74 Posting requirements for operator
licenses.

- - L * L

(b) Licensed commercial radio
operators, on duty at two or more
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transmitting systems, which are not co-
located, shall post their radio operator
license or permit at one of the stations,
and a photocopy of the license or permit
at each other station in accordance with
the rules governing those stations when:

. * - -

PART 73—[AMENDED]

2,47 CFR 73.53 is amended by revising
the section title; and by revising
paragraph (a) and subparagraph (a)(1),
and paragraph (c) and subparagraph
(c)(11) to read as follows:

§73.53 'Requirements for authorization of
antenna monitors.

(a) General requirements. (1) Antenna
monitors shall be type.approved or
notifed by the FCC. Effective March 5,
1084, only grants of notification will be
issued for antenna monitors.

- * - *

(c) An antenna monitor eligible for
authorization by the FCC shall meet the
following specifications:

(11) The monitor must be .
accompanied by complete and correct
schematic diagrams and operating
instructions when submitted for type
approval. When approved under
notification, these materials shall be
retained by the applicant and not
submitted unless otherwise requested
by the FCC, For the purpose of the
equipment authorization, these diagrams
and instructions shall be considered as
part of the monitor.

. " * * .

3.47 CFR 73.342 is amended by
;elxiising subparagraph (b)(2) to read as

0lows:

§73.342  Automatic transmission system
facilities,

) » * - .

{1’] * -
' (2) The control system must have
devices to automatically adjust the
iransmitter output power to the
authorized power for each mode of
Operation within the range specified in
$73.1560(b). If the automatic control
device is unable to adjust the output
Power to a level below 105% of the
authorized power after 3 minutes or
pon a total of 3 samplings, the
émissions of the station will terminate.

. o - *

%.47 CFR 73.503 is amended by
'evising the Note which follows
Peragraph (d) to read as follows:

173503 Licensing requirements and
Service,

Note—Commission interpretation of this
rule, including the acceptable form of .
acknowledgements, may be found in the
Second Report and Order in Docket No. 21136
(Commission Policy Concerning the
Noncommercial Nature of Educational
Broadcast Stations), 86 F.C.C. 2d 141 (1981);
the Memorandum Opinion and Order in
Docket No. 21138, 90 FCC 2d 895 (1982), and
the Memorandum Opinion and Order in
Docket 21136, 49 FR 13534, April 5, 1984,

5. 47 CFR 73.542 is amended by
revising subparagraph (b)(1) to read as
follows:

§73.542 Automatic transmission system
facilities.

. * » L *

(b) LI I

(1) The control system must have
devices to monitor and control the
output power of the transmitter either by
the direct or indirect methods as
described in § 73.267 (b) and (c).

. . . * -

6.47 CFR 73.621 is amended by
revising the Note which follows
paragraph (e) to read as follows:

§73.621 Noncommercial educational
stations.

* - - - *

(e) - r o

Note—Commission interpretation of this
rule, including the acceptable form of
acknowledgements, may be found in the
Second Report and Order in Docket No. 21136
{Commission Policy Concerning the
Noncommercial Nature of Educational
Broadcast Stations), 86 F.C.C. 2d 141 (1981);
the Memorandum Opinion and Order in
Docket No. 21136, 80 FCC 2d 895 (1982), and
the Memorandum Opinion and Order in
Docket 21136, 49 FR 13534, April 5, 1984.

- » . " L

§73.1230 [Amended]

7. 47 CFR 73.1230 is amended by
revising paragraph (b) to read as
follows:

. . - - *

{b) The operator license of each
station operator employed full-time or
part-time orwvia contract, shall be
permanently posted and shall remain
posted so long as the operator is
employed by the licensee. Operators
employed at two or more stations, which
are not co-located, shall post their
operator license or permit at one of the
stations, and a photocopy of the license
or permit at each other station. The
operator license shall be posted where
the operator is on duty, either:

(1) At the transmitter; or

(2) At the extension meter location; or

(3) At the remote control point, if the
station is operated by remote control; or

(4) At the monitoring and alarm point,
if the station is using an automatic
transmission system.

- - - - -

§73.1560 [Amended]

8. 47 CFR 73.1560 is amended by
revising paragraph!(b) to read as
follows:

* - - * -

(b) FM stations. Except as provided in
paragraph (d) of this section, the
transmitter output power of an FM
station, with power output as
determined by the procedures specified
in § 73.267, which is authorized for
output power more than 10 watts must
be maintained as near as practicable to
the authorized transmitter output power
and may not be less than 80% nor more
than 105% of the authorized power, FM
stations operating with authorized
transmitter output power of 10 watts or
less, may operate at less than the
authorized power, but not more than
105% of the authorized power.

§73.3500 [Amended]

9. 47 CFR 73.3500, Application and
Report Forms, is amended by correcting
the Title to Form number 314 to read as
follows:

Form No.

314

10. 47 CFR 73.3580 is amended by
revising paragraph (c) to read as
follows:

§ 73.3580 Local public notice of filing of
broadcast applications.

» - - - -

(c) An applicant who files an
application or amendment thereto which
is subject to the provisions of this
section, must give a notice of this filing
in a newspaper. Exceptions to this
requirement are applications for
renewal of AM, FM, TV, and
International broadcasting stations; low
power TV stations; TV and FM
translator stations; FM booster stations;
and applications subject to paragraph
(e) of this section. The local public
notice must be completed within 30 days
of the tendering of the application. In the
event the FCC notifies the applicant that
a major change is involved, requiring the
applicant to file public notice pursuant
to §§ 73.3571, 73.3572, 73.3573 or 73.3578,
this filing notice shall be given in a
newspaper following this notification.

(1) Notice requirements for these
applicants are as follows. (i) In a daily
newspaper of general circulation
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published in the community in which the
station is located, or proposed to be
located, at least twice a week for two
consecutive weeks in a three-week
period; or,

(ii) If there is no such daily
newspaper, in a weekly newspaper of
general circulation published in that
community, once a week for 3
consecutive weeks in a 4-week period;
or,

(iii) If there is no daily or weekly
newspaper published in that community,
in the daily newspaper from wherever
published, which has the greatest
general circulation in that community,
twice a week for 2 consecutive weeks
within a 3-week period.

(2) Notice requirements for applicants
for a permit pursuant to section 325(b)
of the Communications Act (** * *
Studios of Foreign Stations”) are as
follows. (i) In a daily newspaper of
general circulation in the largest city in
the principal area to be served in the
U.S.A. by the foreign broadcast station,
at least twice a week for 2 consecutive
weeks within a three-week period.

(3) Notice requirements for applicants
for a change in station location are as
follows. (i) In the community in which
the station is located and the one in
which it is proposed to be located, in a
newspaper with publishing requirements
as in paragraphs (c)(1)(i), (ii) or (iii) of
this section.

(4) The notice required in paragraphs
(c)(1), [2) and (3) of this section shall
contain the information described in
paragraph (f) of this section.

11. 47 CFR 73.4163 is amended by
adding new paragraph (c) to read as
follows:

§ 73.4163 Noncommercial nature of
educational broadcast stations.

(c) See Memorandum Opinion and
Order, BC Docket 21136, FCC 84-105,
adopted March 28, 1984. 49 FR 13534,
April 5, 1984.

PART 74—[AMENDED]

§74.664 [Amended]
12. 47 CFR 74.664 is amended by

revising paragraph (b) to read as
follows:

» * . - »

(b) The operator license of each
station operator shall be posted at the
place where he is on duty. However, if
the original license of a station operator
is posted at another radio transmitting
station in accordance with the rules
governing that class of station and is
there available for inspection by an
authorized FCC representative, a
photocopy of the operator license may
be posted at the television auxiliary
broadcast station in lieu of such original
license. If the television auxiliary
broadcast station is licensed for mobile
operation, a duly issued verification
card (Form 758-F) attesting to the
existence of such original license may
be carried on the person of the operator
in lieu of the posting of such license or
verified statement.

Note—~* * *
[FR Doc. 84-18784 Filed 7-17-84; 8:45 am]
BILLING CODE 6717-01-M
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DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service
7CFR Parts 907 and 908

[Docket Nos. ADO-245-A8 & AD-250-A6]

Navel Oranges Grown in Arizona and
Designated Part of California; Valencia
Oranges Grown in Arizona and
Designated Part of California; Decision
on Propeosed Further Amendment of
Marketing Agreements and Orders 907
and 908, Both as Amended

AGENCY: Agricultural Marketing Service.
ACTION: Proposed rule.

summARY: This decision would amend
the Federal marketing agreements and
orders for navel and Valencia oranges
grown in Arizona and designated part of
California, Navel and Valencia orange
producers will be given the opportunity
o vote in separate referenda to

determine if they favor the proposed
ch;:nges in the respective marketing
orders.

DATE: The voting period for purposes of

the referenda herein ordered is August 1
through August 31, 1984.

FOR FURTHER INFORMATION CONTACT:
William J. Doyle, Chief, Fruit Branch,
Frult and Vegetable Division,

Agricultural Marketing Service, United
States Department of Agriculture,
Washington, D.C. 20250, telephone 202-
4475975,

SUPPLEMENTARY INFORMATION: Prior
documents in this proceeding: Notice of
hearing issued March 11, 1983, and
published in the March 17, 1983, issue of
the Federal Register (48 FR 11276); and
Aoﬂ_ce of Recommended Decision issued
April 5, 1984, and published in the April
11,1984, issue of the Federal Register (49
FR 14360),

This administrative action is governed
by the provisions of sections 556 and 557
of Title: 5 of the United States Code and
therefore is not subject to the
*equirements of Executive Order 12291,

Preliminary Statement

A public hearing was held upon
proposed further amendment of the
marketing agreements, as amended, and
Order Nos. 907 and 908, as amended (7
CFR Parts 907 and 908), regulating the
handling of navel and Valencia oranges
grown in Arizona and designated parts
of California. The hearing was held
pursuant to the provisions of the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601 et
seq.), and the applicable rules of
practice (7 CFR Part 900), in Bakersfield,
California, on April 5-22, 1983, pursuant
to notice thereof.

Upon the basis of the evidence
introducted at the hearing and the

“record thereof, the Administrator, on

April 5, 1984, filed with the Hearing
Clerk, U.S, Department of Agriculture,
the recommended decision containing
the notice of the opportunity to file
written exceptions thereto. Exceptions
were received from Harris Farms,
Coalinga, California, Guimarra
Vineyards, Bakersfield, California,
Pandol and Sons, Delano, California,
Exeter Packers, Inc., Exeter, California,
and Paramount Citrus Association, San
Fernando, California, Belridge,
Bakersfield, California, Pure Gold, Inc,,
Redlands, California, California Citrus
Mutual (CCM), Visalia, California,
Exeter Orange Company, Exeter,
California, the Navel Orange
Administrative Committee and the
Valencia Orange Administrative
Committee (NOAC/VOAC), Los
Angeles, California, the Committee to
Improve Marketing Orders 907 and 908
(CTIMO), Sanger, California, LoBue
Bros. Inc., Western Growers
Association, Irvine, California,
California-Arizona Citrus League
(CACL), Van Nuys, California, Pandol
Bros. Packing, Orosi, California,
Suntreat Growers and Shippers,
Lindsay, Sunkist Growers, Inc., Sherman
Oaks, California, the Department of
Justice, and the U.S, Small Business
Administration. A ruling on each
exception is contained under the
material issue to which the exception
relates. The material issues, findings
and conclusions, rulings, and general
findings of the recommended decision
set forth in the April 11, 1984, issue of
the Federal Register (49 FR 14360; FR
Doc. 84-9549) are hereby approved and
adopted-and are set forth in full herein

subject to modifications as hereinafter
set forth.

This decision substantially modifies
conclusions in material issue (4)— with
respect to additional requirements for
the marketing policy; material issue (10)
with respect to generic advertising
authority; material issue (11) with
respect to marketing incentive
allotment; and material issue (15) with
respect to reapportionment of committee
membership and voting requirements. 1
addition, a number of minor changes are
made in the decision for clarity and
correction of grammatical and
typographical errors.

Material Issues

The material issues of record
addressed in this decision are as
follows:

(1) Eliminate the prorate provisions of
the orders; (2) Provide authority for the
committees to preclude the issuance of
velume regulation before specified dates
and limit the number of regulation
weeks; (3) Provide authority for prorate
periods of two or more weeks; (4)
Specify additional requirements for the
marketing policy; (5) Provide for the
suspension of volume regulation when a
specified portion of the crop has been
shipped in each district; (6) Amplifythe
authority exemption a specific size or
sizes of oranges from prorate regulation
when conditions warrant; (7) Authorize
changes in prorate base computation ;
(8) Permit undershipments of allotment
to be carried forward to two weeks
without forfeiture and authorize furter
changes to be implemented through
informal rulemaking; (9) Include
shipments to Mexico in a handler's
prorate quantity; (10) Provide authority
for a generic advertising program; (11)
Provide that a marketing incentive
program be implemented through
informal rulemaking; (12) Revise early
maturity allotment provisions; (13)
Establish committee tenure
requirements; (14) Establish periodic
referenda; (15) Revise provisions
relative to the establishment and
membership of the committees and
voting and quorum requirements; (16)
Increase the compensation of committee
members and alternates; (17) Authorize
the committee to levy an interest or late
payment charge on past due
assessments; (18) Revise reporting
requirements and establish
recordkeeping requirements; (19)




29072

Federal Register / Vol. 49, No. 138 / Wednesday, July 18, 1984 / Proposed Rules

Provide authority to revise exemptions
for charitable donation; (20) Provide
authority for consumer affairs advisors;
(21) Define “carload”; (22) Revise
“weekly report” and "manifest report™;
and (23) Make conforming changes.

Background Statement !

Marketing orders 807 and 908 cover
California and Arizona navel and
Valencia oranges and have been in
continuous existence since 1953. The
orders regulate the handling of oranges
shipped to the fresh market in the
continental United States and Canada.
The major regulatory features of these
two programs are the flow-to-market
provisions. Oranges which are exported
(except to Canada), processed into
products, or otherwise disposed of (e.g.,
charitable donations, roadside sales, or
parcel post sales) are not regulated
under the order. The production area is
divided into four districts for navels and
three for Valencias.

Order controls apply at the handler
level. A prominent objective of the
orders is to adjust the short-term supply
to meet market conditions which are
shbject to wide short-term variations. A
series of short-term regulations can also
stabilize shipments over an extended
period, i.e., “prorate™ supplies over time.
The order provides for adapting to
changing supply and demand conditions
as well as recognizing ongoing
differences in production characteristics
both within the industry generally and
within an individual district.

In recent years, there has been
considerable controversy surrounding
these programs from within and without
the industry. The amendment hearing
included testimony on a wide range of
economic considertions surrounding
these two programs.

Many industry changes have taken
place since the beginning of the
marketing orders. However, the reasons
for the changes are not easily agreed
upon, particularly the impact of the
marketing orders on the current level of
production and the long-term marketing
situation. Basic philosophical
differences have arisen in the industry
regarding proposed changes in the
marketing orders; thus, it is necessary
and appropriate to examine the factors
that have led to this proceeding and to
segregate independent issues from those
that are marketing order dependent.

' Official notice is taken of the following:

A. Annual reports of the Navel and Valencia
Orange Administrative Committee.

B. Acreage reports published by the Navel and
Valencia Orange Administrative Cormittees.

C. Production, Utilization and Price reports
published by the Statistical Reporting Service,
USDA.

A. The Product

Oranges are consumed fresh and in
various forms of processed product.
Prior to the early 1850's, most oranges
were sold to consumers as fresh fruit.
However, processing technologies
developed and implemented in the
1950's led to structural change within

~ the total U.S. industry. Consumers no

longer had to purchase fresh oranges for
juice and were able to buy the finished
product. This physical product
development led to overall change in
consumer preferences and, in turn, to
new market development.

Since California-Arizona oranges
generally have the characteristics that
make them desirable for sale as fresh
fruit and Florida oranges are
comparatively better suited for
processing, the industries developed
differently. The processing industry
became predominant in Florida and in
the long-term this has meant that Florida
has sold fewer oranges in fresh form as
the State’s fresh oranges have had to
compete with a remunerative products
market.

California/Arizona navel oranges are
a winter orange with harvest beginning
in the late fall (October or November)
and extending until late spring—about
the same harvest span as the Florida
and Texas season. California-Arizona
Valencias are more of a summer orange
with the season extending from about
February until the following winter.
(Navels are not preferred for use as juice
even though some may go to processing
and subsequently be mixed with other
juices before packaging.) California-
Arizona Valencias are more suited for
processing but are also popular for fresh
market because of their appearance,
quality, and seasonal characteristics.

Shortly after the beginning of the
season, a high proportion of each
California-Arizona orange crop is
mature and could be shipped to market;
but markets are insufficient to absorb
that quantity of fruit in a short period of
time. Fortunately, mature oranges are
storable on the trees and, if left
unharvested, will continue to be
marketable during the normal season.
This characteristic allows for the use of
the flow-to-market features of the
orders.

B. Industry Structure

The producing sector of the
California-Arizona orange industry is
characterized by a large number of
relatively small units. In 1981-82, there
were about 4,000 growers of California-
Arizona navel oranges and 3,500
growers of California-Arizona Valencia
oranges. Many growers produce both

varieties. The average orchard size has
been increasing and larger-scale
business units have accounted for an
increasing proportion of the total output,
In 1981-82, based on the number of
growers and total acreage, the average
navel unit was 30 acres versus about 20
acres in the mid-1960's. The average
Valencia unit, however, has stayed
about the same, approximately 20 acres,

California-Arizona oranges marketed
fresh are graded for quality according to
industry standards. These differ slightly
among handlers, but are basically
refinements of California State grades,
Oranges used for processing are not
necessarily graded but are segregated
from fresh oranges at the packinghouse
with value determined by criteria other
than appearance.

There are approximately 121 handlers
of Californi-Arizona navel oranges and
123 handlers of Californi-Arizona
Valencias. Handlers are responsible for
packing and distributing packed fruit,
although many are also responsible for
harvest scheduling, harvest, and raw
product assembly activities. Generally,
growers enter into various kinds of
contracts with packinghouses (handlers)
for one or more years. While growers
are primarily responsible for producing
the fruit, they generally receive the
“residual” value that remains after all
other marketing charges have been
deducted from the selling price.

The majority of handling firms are
members of cooperative marketing
associations. Handlers (either
cooperative members or independents)
make many of their own pricing and
selling decisions, Over the past thirty
years, industry concentration has
changed; the predominant marketing
organization's market shares have
declined substantially,

In addition to performing normal
handling operations, many handlers also
serve as marketing organizations. In
other instances, the marketing of the
fruit is done by an entity other than the
handler. Thus, a handler is not
necessarily a marketing organization. It
was reported at the hearing that the
number of marketing organizations has_
increased from six or seven in 1953 t0 23
or 26 in 1978.

During the earlier years of the order.8
high proportion of sales moved through
auction markets. In recent years, an
increasing share of the sales has been
made on a firm price basis (f.0.b.
shipping point). The structure of the
buying side of the equation in earlier
years tended to put growers and/or
handlers at a particular disadvantage
due to the uncertainty of the sales. 01
the other hand, the trend to even moré
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concentration on the buyers’ list
(wholesalers, importers, institutional
buyers, and vertically integrated
retailers) continues to limit the sellers’
bargaining strength. Thus, it appears
that buyers still have an advantage in
trading of a perishable commodity such
as oranges. Despite these comparisons,
however, the number of participants on
both the buying and selling sides is
indicative of a highly competitive
marketplace.

C. Acreage Trends

Over the time span of the marketing
orders there has been a shift in the
producing areas due in large part to
urbanization but also because of
conversion of desert areas to
agriculture. This shift in the producing
areas has led to a higher concentration
in central California and increases in
Arizona and the desert area of
California, and away from the previous
concentration in southern California. In
the case of navel oranges, total acreage
(which reflects both planting and
removal rates) peaked in the mid-1970's
and has trended downward since that
time. Valencia acreage peaked earlier
(in the late 1960's) and has shown the
same downward trend as navels.
However, high production levels of
recent years may be attributed to
improved yields and non-bearing
acreage reaching maturity (it takes
about five to seven years for a tree to
reach bearing age).

The definite “bulge” in plantings that
occurred in the 1960's may be attributed
to a number of factors, among them tax
incentives which prevailed at the time.
another may have been a perceived
favorable export outlook. Still another
may have been an overall optimistic
financial outlook at the time and an
expanding products market that
appeared to have considerable
unfulfilled potential.

Some suggest that the stabilizing
effects of the marketing orders also
provided planting incentives. To the
degree that an order contributes to
improved or stabilized prices, it logically
reduces risks. This could tend to make
entry into the industry more attractive
during an optimistic period and exit
from the industry less attractive during a
period of gloomy outlook,

Acreage data indicate that the upward
rend in plantings ceased years ago and
4 gradual industry adjustment has begun
0 take place. In 1981-82 non-bearing
dcreage of California-Arizona navels
'epresented less than one percent of the
'otal acreage compared to 18 percent at
lIs peak (1966-67) and about one percent
of the total acreage of California-

Arizona Valencias compared to 24

percent at the peak (1963-64). Similarly,
total navel acreage in 1981-82 was
reported at 117,396 acres, down six
percent from the peak and Valencia
acreage, at 79,510 acres, down one-third
from the peak. These data indicate at
least in part a more pessimistic long-
term outlook than existed in the 1960's.

D. Production and Utilization Trends

Due to the increased bearing acreage
and improved yields, there has been a
strong upward trend in production of
both crops. California-Arizona navel
crops in 1980-81 and 1982-83 were
almost three times the level of the 1940's
and 1950's. California-Arizona Valencia
crops have shown an upward trend but
not to the extent of navels. In addition to
the overall upward trend, navel
production increased sharply to record
highs in 1979-80, 1980-81, and 1982-83.
Prior to that time, domestic usage had
been in the range of 26 to 38 thousand
cars per year. The new level of
production was 68 to 84 thousand cars.
Consequently, it was not possible to
maintain the utilization pattern that
existed prior to the production surge.
However, the absolute quantity shipped
to domestic fresh markets has increased
and reached record levels which are
about double the amounts of the 1950's.
In 1982-83 there were 49,018 cars of
navels shipped to regulated markets, 58
percent of the total utilization compared
to 22,101 cars in 1953-54, which was 77
percent of the total utilization.

The domestic (regulated) market is the
preferred market for both California-
Arizona orange crops. The export
market is the second preferred
alternative and processing is the least
desirable. There has been a substantial
effort to develop export markets for U.S.
oranges but thus far these efforts have
produced only limited results because of
factors such as tariff preferences,
foreign quotas, and random border
closings. The processing outlet tends to
be a residual outlet. In recent years of
high production levels a higher
proportion of the crop has been utilized
in other than the domestic market.

E. Program Implications

Short-run demand for fresh oranges
tends to be relatively inelastic. Thus,
even a small variation in shipments can
have a great impact on grower revenue.
This is the foundation for the use of the
orders—to foster market stability and
enhance revenue in the short run, It is
possible that econometric models could
demonstrate the utilization options
which will maximize grower returns on
a season-by-season basis. However,
such models would probably be less
precise in measuring effect on long-run

grower income. One probable long-run
effect of regulation is to slow the rate of
adjustment that would occur in the
industry absent regulations.

The difference in the results that
occur in the short run and long run
cannot be precisely measured because
of the lack of recent historical non-
regulated experience. In the case of
California-Arizona navel and Valencia
oranges, there is one example. A prior
marketing order was terminated in
March 1952 and no regulatory authority
existed during the entire 1952-53 season.
The on-tree value of all sales for the
1952-53 navel crop was substantially
below the level of the three preceding
seasons, In addition, f.0.b. prices were -
unstable intraseasonally, ranging from
$1.65 per box more than the season
average to $0.40 less than the average.
In 1951-52, with partial regulation under
the marketing order, the range was only
$0.38 per box above and below the
season average.

The marketing orders for California-
Arizona oranges are intended to be a
self-help tool for use by industries to
affect all factors associated with
successful marketing of these crops,
such as influences of the other markets
(export or procesing) and those
associated with long-range planning (tax
incentives and overall optimistic
financial outlook).

(1) The hearing record contains
extensive testimony from industry and
nonidustry witnesses who supported the
proposal to amend orders to eliminate
the prorate provisions. A number of
economists testified in favor of this
proposal. They suggested, however, that
the industry would undergo a radical
and severe economic displacement if
prorate were abruptly eliminated. For
example, several economists testified
that, in the short term (2 to 7 years),
there would likely be a period of
industry readjustment, resulting in a
reduction in producer revenue, an
increase in price instability, and a
reduction of approximately 40,000 to
50,000 acres of California-Arizona
orange groves. They suggested that
during this same period approximately
2,100 to 7,000 California-Arizona orange
growers would likely be forced to
abandon orange farming due to radically
changed economic conditions. Those
most likely to abandon orange farming
would include new business entrants
who recently pruchased land at high
cost and financed at high interest rates
and growers who are highly leveraged
(Z.e., high debt to equity ratio).

The positive aspects of prorate were
attested to by several witnesses who
observed that from their perspective this
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regulatory mechanism guards against
extreme fluctuation in supplies and
prices, permits more efficient use of
labor, equipment, and other marketing
facilities, and has generally benefited
the smaller producers in the economic
marrketing of their oranges. Mareover,
without a means of adjusting supply
with market requirements, the quantity
of oranges available for fresh shipment
during a given period (short-term} could
greatly exceed market requirements.
There could also be instances where
insufficient quantities would be
available because of crop and market
conditions.

A basic declaration of policy in the
Agricultural Marketing Agreement Act
of 1937 directs the Secretary of
Agriculture to establish and maintain
such orderly marketing conditions as
will provide, in the interest of producers
and consumers, an orderly flow of the
supply of a commodity throughout the
normal marketing season to aveid
unreasonable fluctuations in supplies
and prices. The allocation of allotment
among handlers of navel or Valencia
oranges contributes to the orders’
objectives of orderly marketing and
improving returns to producers by
correlating the supply of oranges
available for sale in commercial fresh
domestic channels with demand in those
outlets. Thus, prorates are a valuable
tool in achieving the goal of market
stabilization for navel and Valencia
oranges, Based on the foregoing, it is
concluded that prorate provisions tend
to effectuate the declared policy of the
act and the proposal to eliminate them
from the orders is denied. In regard to
prorates, however, a number of issues to
modify and render more flexible the
current procedures are appropriately
addressed.

The exception filed by Exeter Orange
Company states that: (1) The prorate
system is illegal based on an analysis of
the legislative history of the Agricultural
Marketing Agreement Act of 1937 and
the Agricultural Adjustment Act of 1933;
(2) the Administrator's recommended
decision fails to disclose the data and
analysis used to support the findings
and conclusions; (3) the decision may
have been influenced by ex parte
contacts; (4) USDA has demonstrated ne
special agency expertise; (5) the
decision lacks standards and provides
imprecise definitions of terms used in
the decision; (6) prorate does not
establish parity prices; (7) the
referendum should provide growers with
a meaningful choice on the prorate
issue. In addition, the exception
discussed referendum procedure issues;
(8) the decision fails to contain the

required rulings on proposed findings
and conclusions; (9) the background
information in the decision supports the
conclusion that prorate is no longer
necessary; {10) the decision fails to give
reasoned consideration to prorate
alternatives, including generic
advertising, a gradual phase-out of
prorate, and a combined phase-out with
generic advertising: and (11) the
decision fails to contain a regulatory
analysis required under the Regulatory
Flexibility Act and Executive Order
12291. It also refers to requirements
imposed by the Paperwork Reduction
Act. The exception recommends that the
Secretary modify the recommended
decision as outlined in the exception or
remand the decision to the
Administrator for further consideration
or additional hearings.

With respect to point (1) in the
exception, a principal objective of the
act is to establish and maintain orderly
marketing conditions for agricultural
commodities. Marketing agreements and
orders regulate the handling of these
commodities for the benefit of the
producer and such regulations must be
in the public interest. The act has been
amended a number of times to expand
the list of commodities for which
marketing orders may be issued,
enlarged the scope of regulating
authority, changed provisions regarding
parity, and amend other provisions.
Volume regulations under these
marketing orders are consistent with the
act. With respect to point (2), the
decision provides a preliminary
statement containing a description of
the history of the proceedings, and an
explanation of the material issues of
fact, law, or discretion presented on the
record; and proposed findings and
conclusions with respect to such issues
and reasons therefor. With respect to
point (3), the exceptor has provided no
basis to show that any communication
with the Department was violative of
the ex parte rule. USDA denies the
contentions and assertions made in
points (4) and (5). With respect to point
(8), the parity objective stated in the
Agriculture Marketing Agreement Act is
a goal or maximum, rather than a
requirement. The Act also states that the
Secretary is obligated to approach
parity at as rapid a rate as is deemed to
be in the public interest and feasible in
view of the comsumptive demand in
domestic and foreign markets, With
respect to (7), this decision contains an
order directing that referenda be held
among producers of the regulated
commodities on proposed amendments
to these marketing orders and the
procedures to be observed in such

referenda. With respect to point (8), the
decision contains a ruling upon each
proposed finding or conclusian
submitted by interested persons. With
respect to point (9), this issue is
addressed in the Background Statement,
under Program Implications, With
respect to point (10), the decision fully
discusses all of the alternatives to
prorate presented on the record, The
proposal for generic advertising is
discussed in material issue (10) of the
decision and alternatives to season-long
prorate are discussed in material issues
(2) and (5) of the decision. With respect
to point (11), requirements under the
Regulatory Flexibility Act are discussed
below under the exception filed by the
Small Business Administration.
Inasmuch as this administrative action
is governed by the provisions of
Sections 556 and 557 of Title 5 of the
United States Code, it is not subject to
the requirements of Executive Order
12291. The Office of Management and
Budget has determined that information
collection requirements contained under
these orders comply with the Paperwork
Reduction Act. On that basis, the
exception filed by Exeter Orange
Company is denied.

The exception filed by Guimarra
Vineyards supports termination of
prorate. This exception is denied for the
reasons get forth under this material
issue.

The exception filed by the Antitrust
Division of the Department of Justice
indicates tha tthe decision to maintain
prorate should be rejected because it: (1)
Fails to consider the long-term effects of
prorate, (2) ignores misallocation of
resources, [3) creates a regulatory
treadmill, and (4) fails to consider less
costly alternatives, e.g., phase-out of
prorate. However, the decision
discusses each of these points to the
extent that they are included in the
evidence of record. The exception fails
to recongize modifications and
flexibilities of prorate regulation
contained in the proposed amendments.
For example, the proposed amendmen!
expressly permits termination of
seasonal prorate after a specified
percentage of the crop has been shipped
This flexibility was initially
implemented in regulations coverning
the 1983-84 season for navel oran;
The exception to reject modified prorate
authority is denied.

The exception filed by the Office of
Advacacy of the Smail Business
Administration indicates that the
proposed amendments should be
withdrawn and reproposed with
analysis and changes to minimize o€
burden on small firms. g
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A large majority of orange growers
and handlers may be considerd small
businesses for purposes of the
Regulatory Flexibility Act (Pub. L. 96—
354 (RFA)). (See earlier Background
Statement.)

The purpose of the RFA is to fit
regulatory action to the scale of
businesses subject to such action in
order that small businesses will not be
unduly or disproportionately burdened.
The Agricultural Marketing Agreement
Act requires the application of uniform
rules to regulated handlers. Marketing
orders and rules proposed thereunder
are unique in that they are normally
brought about through group action of
essentially small entities for their own
benefit, Thus, both the RFA and the
Agricultural Marketing Agreement Act
are usually compatible with respect to
small business entities. This is true in
this proceeding because it deals mostly
with small business entities and the
regulatory scheme is considered to be
the minimum necessary to accomplish
the purposes of the orders and the
Agricultural Marketing Agreement Act
of 1937.

As indicated, this decision fully
discusses all of the alternatives to
volume regulation presented on the
record, including no regulation. It is
determined that the proposed
amendments, as hereinafter set forth,
would tend to effectuate the.declared
policy of the act,

(2) The marketing orders provide that
the committees may meet, and
recommend to the Secretary, the total
quantity of navel or Valencia oranges
which they consider advisable to be
handled during the succeeding week in
each prorate district. Such authority
enables either committee to recommend
volume regulations to meet market
demands and at the same time to
reasonably apportion the quantities to
be handled among handlers in each
prorate district in accordance with the
shipping period of such district. In
arriving at their recommendations, the
tommittees abtain and consider
information with respect to significant
factors affecting marketing conditions
for oranges. Under the Secretary's
dlscrelionary authority, each
fecommendation of the committee is
subject to the continuing right of the
Secretary to disapprove it at any time.

The committees hold public meetings
Inone of the prorate districts each
Tuesday during the navel or Valencia
orange season to review the current and
Prospective demand and supply of navel
or Valencia oranges. In its review of the
Market the committees consider, among
other things, the quantity of oranges
@vailable for sale, the quantity shipped,

f.o.b. prices, and shipments of
competitive fruits and other domestic
citrus. Based on this review, the
committees make appropriate
recommendations for volume regulation
to the Secretary. Historically, the
Secretary has reviewed such
recommendations and, by regulation,
fixed the quantity of fresh navel or
Valencia oranges that may be handled
domestically for the week which began
on Friday of the week of the meeting.

It was proposed at the hearing by
CTIMO that the orders be amended to
limit the onset of prorate to December 25
for navel oranges and the first Monday
in May for Valencia oranges. Also
included in that proposal to amend
§§907.57 and 908.57 was the proposal to
limit the issuance of volume regulations
for navel oranges to six two-week
prorate periods each season and for
Valencia oranges to three two-week
prorate periods each season.

These proposals would establish
regulation on the basis of calendar date
rather than on marketing conditions and
fruit quality. As proposed, the
amendment would likely result in
harvesting of increased portions of
growers' groves prior to the onset of
prorate, and this could cause unstable
markets during the period prior to the
onset of regulation. The excess volume
on the market could also carry over to
the prorate period resulting in lesser
volumes being shipped until excess
supply on the market disappears.
Testimony in support of this proposal
did not adequately demonstrate why the
specific dates or number of weeks were
chosen and how they would tend to
effectuate the declared policy of the act.
Further, the specific dates and length of
prorate season cited are not likely to be
satisfactory for all marketing years.
Crop and weather conditions change
annually and such changes must be
taken into account in recommending
regulations. Therefore, these specific
proposals are denied.

Yet to allow increased flexibilities, the
orders should be amended to provide
authority for the committees to
recommend limitations on the number of
prorate periods and the beginning and
ending dates of prorate. Sections 907.51
and 908.51 should be amended to
provide specific authority for the
committees to recommend to the
Secretary and the Secretary, in his
discretion, to approve appropriate rules
and regulations setting the periods of
time during the season that prorate
regulations shall be in effect and/or the
date that prorate commenced. This
amendment should allow growers and
handlers to respond to marketing
conditions and ship on the basis of

acceptable fruit quality, supply, and
demand. However, a specific number of
weeks or beginning dates of prorate are
not recommended for inclusion in the
orders; they would likely prove too rigid.

Briefs were filed by California Citrus
Mutual and the committees opposing the
CTIMO proposal to modify the prorate
provisions of the prders. The briefs both
agreed that setting the maximum
number of weeks of regulation and the
proposed dates of December 25 (navel
oranges) and early May (Valencia
oranges) for the onset of prorate would
result in chaotic marketing conditions
and reduce returns to growers.
However, as stated, the committees
should have the discretionary authority
to recommend limits on the use of
prorate as current and prospective
conditions may warrant,

One exception was filed by CTIMO
recommending a gradual elimination of
prorate. Specifically, the
recommendation would authorize the
issuance of prorate only after 20 percent
of the crop has been shipped. In
addition, no volume regulation would be
permitted after 85 percent of the crop
has been shipped. The proposal would
also decrease the percentage of the
regulated crop by 10 percent each year.
An exception filed by Harris Farms also
supports a phase-out of volume controls.

The Secretary approved the 1983-84
marketing policy for California-Arizona
navel oranges with the stipulation that
no prorate regulation would be issued
after 85 percent of the crop had been
shipped in each district. That policy was
based on the conditions bearing on the
marketing of the 1983-84 crop of navel
oranges. Establishment of a regulation
percentage of the crop at which prorate
shall commence or cease for any given
season should be arrived at on the basis
of current and prospective crop and
market conditions. An exception filed by
California Citrus Mutual supports the
decision which provides the committees
with discretionary authority to
recommend on an annual basis the
beginning and ending dates of prorate
and to recommend the number of
prorate periods.

Therefore, the exceptions to require a
mandatory phase-out of prorate are
denied.

(3) It was also proposed at the hearing
that the orders should be amended to
provide for two-week prorate periods.
Testimony at the hearing from members
of the navel and Valencia orange
industries indicated that a prorate
period of more than one week might be
beneficial. Handlers would have
advance information on the amount of
allotment available to them and this
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could permit moe effective planning of
their marketing operations. This type of
prorate could also permit greater
intraseasonal flexibilities for individual
handlers, while at the same time
protecting the viability of the programs.

However, the committees should not
be limited to recommending only two-
week prorate periods. Such a
requirement would not be responsive te
changing marketing conditions. There
are intraseasonal peaks and valleys in
the demand pattern when one, two,
three, four-week or longer prorate
periods would be apprepriate. An
unusual situation such as a freeze in the
Florida or Texas citrus producing areas
could drastically reduce Florida or
Texas shipments and quickly increase
demand for California oranges.
Likewise, adverse weather conditions in
a portion of the country could cause
problems in transportation, reducing
shippers' ability to move their fruit into
certain markets, thereby decreasing
shipments to market outlets. For these
reasons, nothing should preclude the
committees from recommending prorate
periods of varying number of weeks to
reflect current supply and marketing
conditions. '

Accordingly, the orders should be
amended to authorize the committees to
recommend prorate periods of one to
multiple weeks in duration. Setting
multiple week prorate would require
recommending realistic volumes. This
would allow handlers the opportunity to
develop and maintain effective
marketing plans which are likely to be
advantageous to both sellers and
buyers. The recommendation of
unreasonably low prorate volumes
which are then increased (amended)
upwards, would nullify the effectiveness
and intent of multiple week prorate and
would be contrary to the policy of the
order. For this reason, the commitiees
should carefully review their initial
prorate recommendations to the
Secretary and make realistic
recommendations to the Secretary,
thereby significantly reducing or
eliminating the need for multiple
amendments to prorate regulations.

Several exceptions opposed the
proposal to provide autherity to
establish prorate periods of two or more
weeks. The opposition was based on
uncertainties in marketing conditions for
oranges and the potential for excess
shipments of oranges during an
extended prorate period. However, other
exceptions noted that authorization for
multiple week prorate periods should
facilitate marketing of the crop and may
assist handlers in adjusting to short-
term fluctuations. Further, the committee

has authority to determine the length of
the prorate periods in light of the
circumstances existing at the time.

Therefore, the orders should be
amended to provide authority to
establish prorate periods of one to
multiple weeks in duration. Exceptions
to the proposed amendment are denied.

(4) Preliminary review of the
marketing season begins when a
marketing policy is developed by the
Navel Orange Administrative
Committee (NOAC) or Valencia Orange
Administrative Committee (VOAC) staff
for review and action by the full
committee at marketing policy meetings.
Meetings are held in each of the districts
to affoerd maximum industry
participation. The marketing policy
provides the basis of recommendations
for size and volume regulations for the
coming season based upon statistical
information from each committee and
other sources such as the Statistical
Reporting Service (SRS), the California
Department of Agriculture, and trade
publications.

The marketing policy includes
information on the projected crop of
oranges including the quality and size
composition of the crop, estimated
utilization of the crop (fresh domestic,
export, by-products and otherwise to be
disposed of], a schedule of projected
weekly shipments, competing supplies
of other commodities, supplies of other
citrus, level and trend of consumer
income, and other information.

The policy contains an anticipated
shipping schedule to provide, to the
extent possible, a continuous flow of
oranges to the fresh domestic market
throughout the navel or Valencia orange
season. The policy also provides for
equity of marketing opportunity, that is,
each district subject to the order is
permitted to ship a fair.quantity of
oranges grown in that district under any
weekly volume regulation.

The orders require the committees to
submit their marketing policies and
supporting information te the U.S.
Department of Agriculture (USDA) prior
to any recommendation for regulation.
USDA analyzes this information, with
other information, to determine if
regulation of the fresh domestic market
(including Canada) would tend to
effectuate the declared policy of the act.

The recommended decision proposed
to require that each committee include
an evaluation and recommendation
concerning the onset and duration of
prorate, the length of the prorate period,
and size regulation in its marketing
policy. In addition, the decision
specified that in order to provide further
opportunity for public comment on

regulatory actions, the Department wil|
have a summary of the committees’
respective marketing policies published
in the Federal Register. Information
gathered through such such a process
should aid the Department in evaluating
the respective marketing policies and
the need for. or level of, regulation for
the ensuing season.

A number of exceptions opposed
inclusion of additional requirements in
the marketing policy statement. The
principal concern is that there is
insufficient information available at the
time the marketing pelicy is adopted to
make such evaluation and
recommendations. The exception filed
by CCM was opposad to the
Department's intention of publishing a
summary of the marketing policy for
public comment. However, the
exception indicated that if the policy
summary is published, it should be made
clear that the policy is subject to change,

These exceptions are addressed by
the fact that there is expressed authority
for the committees to revise the
marketing policy to reflect changed
conditions. As indicated, the purpose of
publishing a summary of the marketing
policy is te gather information from the
public te aid the Department in
evaluating the marketing policy. Public
comment on the published marketing
policy summary will be requested well
in advance of the beginning of the
shipping season. The Department
intends to complete its analysis of the
marketing policy, and any public
comment thereon, prior to the beginning
of the season. Federal Register
publication of the marketing policy
summary is not required by the order
and the procedure is not intended to
create any legal obligations or rights,
either substantive or procedural.

(5) At the time the 1983-84 marketing
policy for navel oranges was
recommended, the Navel Orange
Administrative Committee committed
itself to recommending open movemen!
after a fixed percentage of the crop in
each district had been shipped. The
Secretary concurred with this approach.
Based on such approach it is
recommended that the committees
consider-annually recommending open
movement after a specific percentage of
the crop has been shipped in each
district. Such recommendation must be
made at the time the committees
formulate their marketing policies and
be included in that marketing P(.I:u_v.

Exceptions to this proposed
amendment indicated that the orders
should require open movement after 8
percent of the corp has been marketed.
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These exceptions are benied for the
reasons outlined in material issue (2).
The orders: should provide for
recommendatien.of auch.percentage by
the committee and’inclusion in the
annual markeling policy.

(6) Testimony at the hearing indicated
that the orders should permit exemption
of a specific size or sizes ofioranges
from the prorate provisions when
economic or marKeting eonditions so
warrant. Such testimony was.in
reference to (But not necessarily limited'
to) the'strong demand'for large size
navel oranges prior to the Christmas
holiday season.

The navel and' Valencia orange
marketing orders contain provisons
authorizing regulations limiting;the sizes
of oranges which may be shipped to
fresh domestic market. Shipments of
excessive amounts of unusually small'or
large size oranges result in price
discounting, which tends to depress
prices and returns for all sizes: In-
addition, some oranges are so heavily
discounted that they do not'pay the
direct costs:of harvesting and' marketing.

The limitation of small or excessively
large sizes of oranges contributes to'the
orders” objeetives of orderly marketing
and improving returns to producers-by
limiting discounting and by maximizing
the quantity of desirable sized oranges
shipped to the fresh domestic market.
Historically, the committees have
recommended; and the Secretary has
issued size regulations, which have
prohibited the shipment of specific large
or small sizes of oranges. The
committees have never recommended
exemptions of any sizes of eranges from
volume regulation;, perhaps in'part:
because of uncertainty as to whether the
current provisionsiincluded authority for
such action: However, aniexemption of
specific sizes ofi oranges from: prorate

provisions is autherized.. Moreaver: such:

regulation may alsobe made ema:

prorate districtbasis; because of the
varying size compositien: of eranggs;
grown imvarious districts.

_Several exceptions were:oppesed to
the authority tasexempt a.specific size-or
sizes of oranges fromrvelume regulation.
For instanae, the exception filed. by
Exeter Packers and Paramount Citmus
Suggested that “nlimited shipment.of a
size of orange should only be allowed,
dur.'lng a period of volume regulationil
the increased volume from. the sale of
Exempted oranges does not affect the
demand for, and thus indirectly the price
ol oranges still subject ta volume
regulation.” The exception. filed by
LoBue Brog., Ing., suggested thati
sXemption of certain'sizes of oranges
'om volume regulations would be
“aunter to the basic percept of equity of

marketing opportunity: The exception’
indicated that this would result in
volume regulation of the undesirable
sizes.

However, when making,
recommendations. for size regulation
under § 907.63 and:§ 908.63, the
committees are-required to give due:
consideration to the factors described in
§ 907.51(b) and § 98.51(b), including
consideration of equily of marketing
opportunity. and market prices and
supply conditions. Thus, the committee
would take equity of marketing
opportunity and supply and demand'
conditions for different sized oranges
into account in their deliberations on
any recommendation for exemption of
certain sizes of oranges from volume
regulation. Therefore, exceptions to the
proposed amendments are denied.

(7) Under the orders, an individual’
handler's allotment'is such handler's
proportion of the limited'quantity. which
may be shipped from the particular
prorate district in any'week. The method
of allocating share requires a precise

. determination of the quantity of oranges

currently controlled'by each handler:
Prorate base for each handler is
caleulated as the ratio of the total
quantity of oranges'available for current
shipment controlled by each handlerin
such prorate district'to the total quantity
of oranges available for current
shipment controlled by all handlersin
the prorate district. Allotment for each
handleris determined by applying each
handler’s prorate base to the amount of
oranges to be shipped from each district
each week under either marketing order.

The orders currently require handlers
to provide the respective committees
with an estimate of: their free crops. It is
necessary that such estimates be:as:
accurate as:pussible: However, in the:
event ofian error,.amission; inaccuracy;
or inadequacy;. there:should be-a:
specified!procedure to be: followed!in:
correcting any such:errors. Such
procedure:sheuld include:a written
notification to the handler of the
problem and afford the handieran
opportunity to'explain any questioned:
infarmation.

Currently if either committee receivas:
an application for prorate base that
contains an errar, cmission;.inaccuraey,,
or inadequacy,. the commitiee is.
burdened with the-responsibility of
correcting such or providing:a praper
crop estimate, There is:no procedure
delineated whereby the commitlees aan
return such application to.the handlen
for correction or completion. To provide
a specified and uniform procedure,

§§ 907.53 and 908.53 should be amended
to require that estimatesincluded in
prorate base applications be in units:of

measurée designated by the:committees:
Handlers, would:be required'to include
in thein estimates the quantity of
oranges available fon current. shipment:
from each grove (or partion: thereof)..
Thus, the orders shouldtauthorize the:
respective committees.to.recommend.
appropriate rules and regulations for the
Secretary's approval ta implement this:
change.

In carrying out these provisions the
committees, through their designated
employees, would have access to
premises and records of handlers and:
may conduct a physical inspection of
orange groves for purposes of verifVving
handler estimates or otherwise
ascertaining the quantity of fruit.
available‘for shipment. If a handler does
not permit such inspection, the
committees would be unable to compute
and issue the prorate base for the
handler.

An exception filed by CTIMO
recommends that a neutral party (e.g,
California Crop and Livestock Service)'
be part of the crop estimation process.
The exception suggests an appeal.
procedure to resolve crop estimate
disputes between a handler and the
respective committee through a 4-
member panel made up of one
committee employee, two of the
handler's peers, and a neutral party:

The proposed change in the prorate
base computation procedure is designed
to improve crop-estimation by the
handler and consequently handler
prorate bases should be more accurate.
NOAE/VOAC employ trained field staff
to resolve crop estimate disputes
between the committees and a handler.
Moreover, information furnished to the
committees, including data on which to
compute a prorate base for the handler,
is confidential' and could not be
disclosed torthe handler's peers or
neuteal parties. Therefore, this exception
is denied.

(8) Sections: 907.56 and’'908.56 of the
orders should be amendedto autherize
handlers to earry forward without
forfeiture of allotment, undershipments
of allotment; other than early' maturity
allotment, to the next tworsucceeding
weeks unlessithe committee:recommend'
and the Secretany approves:a shonteror
longer period: Carry-forward' of
undershipments;of-a handler's allatment
is currently limited to the first
suceceeding week following the week in
which the undershipment:ocourred:
Undershipped allotment which isnot
used or loaned to.another handlen is:
forfeited. Handlers seek to avoid
forfeitures of allotment heacuse:such
forfeited allotment is irrevogably last.
The record indicates the desirability of
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extending the period for which
undershipments may be carried forward
to cope with unusual circumstances. For
example, adverse weather may hamper
harvesting operations to the extent that
a handler has insufficient fruit for
shipment and does not use the full
amount of allotment.

The orders should be amended to
authorize the Secretary, based upon
committee recommendations, to
increase or decrease the number of
weeks that undershipments of allotment
may be carried forward as experience is
gained in the administration of these
provisions. For example, it may be
desirable to increase the number of
weeks in the undershipment carry-
forward period to mitigate the impact on
the market of handlers shipping unsold
fruit simply to avoid forfeitures of
allotment. Also, it may be prudent to
limit the number of weeks the
undershiment may be carried forward in
the event that multiple week prorate
periods are instituted and carry-over of
undershipped allotment is sufficiently
large in the aggregate to cause market
disruption. The committees should also
be authorized to recommend increasing
or decreasing the number of weeks over
which undershipments of allotment may
be carried forward for other good and
sufficient reasons. Any changes in these
provisions should be recommended by
the respective committee as near to the
beginning of the particular marketing
seasons as possible and should be
applicable to the entire season unless
unusual circumstances warrant
intraseasonal changes in carry-over of
undershipments affecting a portion of
the season. Therefore, in order to
provide additional flexibility to handlers
in marketing their fruit, the orders
should be amended to authorize the
respective committee to establish, with
the approval of the Secretary, the
number of weeks that undershipments of
allotment may be carried forward into
succeeding prorate periods, but in the
absence of recommendation the period
for carrying forward undershipments
will be two weeks.

A proposal was advanced at the
hearing which would delete provisions
concerning forfeitures of allotment and
allow a handler to "bank"” any unused
portion of an allotment. Testimony
suggested that the proposed amendment
would add stability to the marketing of
oranges. Whatever its other merits, the
proposal and the evidence thereon lack
sufficient precision with respect to
allotment banking to be workable, e.g.,
requirements governing deposits and
withdrawals of allotment and other

administrative details. Therefore, the
proposal is denied.

The exceptions filed by Western
Growers Association, Sunkist Growers,
Inc., and NOAC/VOAC were all
opposed to carry-forward of
undershipments on the basis of
opposition to proposed multiple week
prorate periods. For instance, the
exception by Western Growers
Association indicated that the
provisions for carry-forward of
undershipment should only be operative
if the prorate period is based on a single
week.

The exception by CCM supports a
change in carry forward of
undershipments except that the
minimum should be set at two weeks.
The exception also supports changes in
proposed amendments of § 907.56 and
§ 908.56 to reflect the possibility that a
prorate period could be longer than two
weeks. The exception by CTIMO
supports the proposal on carry-forward
of undershipments and believes it
should be made mandatory.

A review of the record clearly
indicates that each handler should be
able to carry forward undershipments of
allotment for two weeks and the
committees should be vested with
discretionary authority to establish, with
the approval of the Secretary, a different
carry-forward period. However, the
Secretary would require strong
justification to return to a one-week
carry-forward period. Therefore, the
exceptions are denied.

(9) California Citrus Mutual proposed
at the hearing that the orders be
amended to authorize the inclusion of
shipments of fresh navel and Valencia
oranges to Mexico as a part of a
handler's prorate. Historically, such
shipments have not been a part of a
handler's prorate quantity. Mexico is not
included in the “domestic” market
because sales of navel or Valencia
oranges to Mexico do not directly
compete with sales in the continental
U.S. or Canada.

Several witnesses stated that the
current orders provide opportunities for
handlers to violate the terms of the
marketing orders by rerouting to the
domestic market fruit which was
originally destined to Mexico, However,
any such opportunity to violate the
orders does not warrant a potentially
significant increase in the orders’
regulatory authority such as that which
would occur by including shipments to
Mexico as part of a handlers’ prorate
quantity. Compliance problems
associated with shipments of oranges to
Mexico should be directly addressed by
reviewing or strengthening the reporting

requirements associated with such
shipments, not be establishing
regulation in a market which differs in
many characteristics from the domestic
market. For these reasons, the proposal
to permit inclusion of shipments to
Mexico in a handler’s prorate is denied.

CCM filed an exception requesting
that denial of the proposal to include
shipments of oranges to Mexico under
volume regulation be reconsidered
based on additional information
attached to the exception. The exception
suggests that while inclusion of
shipments to Mexico under prorate will
increase the scope of regulation, the
alternatives would involve additional
inspection and reporting requirements
which will Increase regulatory activity.

All of the record evidence bearing on
the issue of exempt shipments of
oranges to Mexico was carefully
examined. Based on such evidénce, it is
concluded that compliance with
regulations can be effected by
strengthening reporting requirements
rather than including shipments to
Mexico under regulation. The revised
handler reporting requirements do not
contemplate inspections of fruit at the
Mexican border and should not
substantially increase regulatory
burdens on handlers. The act expressly
provides for criminal and civil
enforcement actions in the federal
courts against persons who violate such
orders. Therefore, the exception is
denied.

The exception filed by CTIMO
requests exclusion of shipments to
Canada under volume regulation. The
exception suggests that proration of
shipments should not apply to foreign
countries. With respect to shipments to
Canada, the Canadian market is
considered part of the domestic fresh
market for oranges. No evidence was
offered at the hearing to show why
regulation of shipments of oranges to
Canada should not be covered.
Therefore, this exception is denied.

(10) Sections 907.33 and 908.33 of the
orders should be amended to authorize
the committees to participate in market
promotion projects for navel and
Valencia oranges, including paid
advertising. The primary objectives of
such projects are to promote consumer
awareness, increase per capita
consumption, and improve producers’
returns for fresh California-Arizona
navel and Valencia oranges. The
committees should have the authority 0
decide, subject to the approval of the
Secretary, the particular types of
advertising and publicity projects that
should be employed, singly or in
combination, to attain their objectives.
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Such projeects should include such
promolional technigues as publicity,
education, merchandising, dealer
service work, and newspaper, radio,
television. and magazine advertising as
may be necessary considering the
circumstances existing during;the
particular season or anticipated'in
future seasons. The expenses of such
projects shall be paid from funds
collected purseant to §§ 907.41 and
908.41. Additien of this authority to the
marketing orders does not compel the
committees to initiate market pramotion
projects, but merely provides the
necessary authority in the event such
action is'deemed advisable.

The brief'filed by the committees in
oppositiom to this'amendment’
maintained that no data:was presented
at the'hearing which demonstrates that
such authority would be effective for the
navel and' Valeneia orange industries:
Vet evidence indicates suppert for such
authority undér the orders: Based' on:the
record, it is'concluded that' the orders
should be amended to'provide-authority
for market' prometion; including paid’
advertising; fororanges:

Sunkist Growers, Ing., filledian

exception:opposing & generic-advertising:

program due‘torlaek of infarmation on
anticipated! costy orlikely Benefits to e
derived fromy such:program: The
exceptiom:states that agenenic
advertising:program without brand!
credits would impese aniunfaiv burden:
on Sunkist growers.

The exceptiomfiled by CCM: requesis.
that paid’ advertising:authority be:
mandatory. The:exception alseirequests:
that advertising progrems:he
administerad by aniindependent:
advertising committee: THe-exception
proposed the membership' composition
of suchcommittee:.

The exception filed: by CTIM@
requested that:paidiadvertising
aut};ority be mandatory with:ng brand
credits,

The exception:filed by Western:
Growers. Association:indicated. that the:
paid advertising program. should.not be
administered by NOAC.and: V@AC. The
exception offered noiprecise methed of
implementing a.generic. advertising
program.

The exception filed by NOAC.and
VOAC opposedigeneric.advertising
authority and indigated thatinoidata
Wwas presented. on costs, scope. of
program, or why: current individual
advertising is not sufficient.to. met the
needs of the industry,

As the discussion above makes.clear,
Fhe amendment permitting generic
ddverglsing would merely provide the
‘ommittees with autherity to.adopt.such
4 program in their discretion. Since the

amendment is permissive, andidoesnat
mandate generic advertising; the
exceptions filed by Sunkist, NOAG, and
VOAC, which.argue the merits. of
generic advertising, do.not-address the
proposal at issue here. These are
questions.that can be raised before the
committees.in the event that such
advertising programs come:unden
consideration. CCM and CTIMOQ have
raised exceptionsito.permissive
authority and ask that paid advertising,
authority be made mandatery: We
believe that the advisabilitw of such
advertising programs:will depend oni
presently, unpredictable market events
and conglude that the cemmittess:are in
the best pesiticn to:consider the pros
and cons-of implementing such:
programs and the manner-of daing so.
For these reasons, we deny all of these
exceptions as well as thase that request.
that generic advertising. programa not.he
administered by, the commiftees. The
orders therefore will provide for
authority for the committees, ta.use
generic advertising in their diseretion:

(11) Sections 907.54 and 908:54:of the
marketing orders:should -be'amended to
provide:authority, throngh:rules and
regulations, which wault:permit each:
handler to-receive; inaddition ta ather
allotment and overshipment allowances;
a special allotment designated.as
“marketing incentive:allatment' Such
allotment would. beavailahble.ta
handlers to berused in conjnnction with
the handler's marketidevelopment

programs. The record.indicates that.lack.

of available allotment.has.at.times
inhibited seme handlers.from.
participating in.such programs:.
Additienal allotment in.the form of.
marketing incentive allotment.should
provide handlers with. the necessary
flexibility to take advantage of special
marketing opportunities.

The precise guantity of marketing
incentive allotment:ta he issued.ta:
handlers.and. the periad of time-during
which such allotment may be used:
should be.established by, regulation
recommended.by- the respective
committees.and approved. by the:
Secretary. One proposal suggestad: that
marketingjincentive allotment be fixed.
at 20 percent.of a handler's.allotment
during a.specific.prorate period. The
committees.should consider such:
proposal and othen eptions which. would
promote handler initiative in-marketing,
oranges consistent with the abjectives. of
the orders. Furthermore, nothing, should.
preclude. the.committees. from
recommending; and the Secretary
approving, limitations.on the use.of.
marketingiincentive allowmentif such
use would be counterproductive to the

objective of ordenly; marketing;of
oranges.

The recommended decision:proposed
that marketing incentive allotment
provisions be implemented by rules and
regulalions recammended by the
respective.committee and approved by
the Secretary.

The exception filed by CACL opposes
complex: proeedural requivements for
issuing marketing incentive allotment.
Similarviews were-expressed:in
exceptions:filed by CEM; NOAC and
VOAC, CTIMO and-Sinkist Growers,
Inc. The: exceptions filed by Exeter
Packers and Paramount:Citrus
expressed:concern that the:Secretary
would' mandate the:typesiof programs
for which marketing incentive allotment
may be used,

On the hasis of the:exceptions it is
concluded that the orders shonld he
amended:toiprovide: that handlers do not
need prior commiites-appraval to
receive marketingiincentive:allotment.
However, the:committees:should be
notified: of the: intended use:of marketing
incentive allotment:by handlers. Such
notification: procedures should be
recommended by the committees and
handlers should beradvised aceordingly
as earlyin the:beginning ofia: crop year
as practicali. Any nulessand regulations
the committees recommentd to
implement these:provisions should be
simple and minimally burdenseme. They
may require that'a-handler; after
utilizing:each marketing:ingentive
allotment; provide the:committees with
sufficientinformation: to:determine how
the allotment was use.

The exceptiom filed:by'Belridge
requests that marketing incentive
allotment-autherity be-made mandatory.
Exceptions by CEM and: CTIMO both
request: thatmarketing incentive
allotment be fixed at a:minimum of not
less than:20 percent of a handler's
prorate for use notless than 3 times per
season:

The orders shauld be-amended to
provide handlers:with: marketing
incentive allotments of not less than 10
percent of handlers' prorate which shall
be available for use during three prorate
periods-each.season. The committees
may recommend: that . the Secretary
establish a higher percentage of -
handlers’ prorate and more prorate
periods during which marketing
incentive allotment may be used. To
reflect these changes, §907.54(d) and
§ 908.56(b) are revised as hereinafter set
forth.

The orders currently permit handlers
to overship their weekly allotment by an
amount equivalent to 20 percent of such
allotment, or one carload, whichever is
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greater. The markeling incentive
allotment is in addition to the handlers'
allotment and overshipment tolerance.
To promote handler participation in
market development efforts, marketing
incentive allotment should not be
deducted from a handler’s allotment in
succeeding weeks. However, the record
indicates that it may be desirable to
provide for a deduction against the
quantity of oranges which a handler has
available for current shipment in the
event that the handler fails to use all or
a portion of the marketing incentive
allotment issued or uses the marketing
incentive allotment for other than the
purposes specified. For example, a
quantity of oranges equaling the full
amount of marketing incentive allotment
issued but not used in a promotional
program eould be deducted from the
quantity of oranges which the handler
has under contol. Provision for such
deduction should discourage handlers
from inflating requests for marketing
incentive allotment. In addition,
inappropriate use of marketing incentive
allotment, e.g. shipping a percent of that
allotment to markets other than those
approved to receive marketing incentive
allotment, should resultin a
corresponding reduction in the handler's
tree crop. Such provision should
discourage handlers from shipping their
marketing incentive allotment as rollers
(unsold fruit without a specific
destination) or for other than approved
purposes. In making their determination
on this matter, the committees should
review handler documentation and
records regarding the use of marketing
incentive allotment as well as other
information submitted to the
committees. Moreover, marketing
incentive allotment should be used
during the prorate period for which it is
issued and since such allotment is for
special purposes of individual handlers
it cannot be loaned or transferred to
other handlers. The committees may
recommend, and the Secretary may, at
this discretion, establish rules and ~
regulations as are necessary to
administer these provisions.

An alternative marketing incentive
proposal was advanced at the hearing.
This proposal would provide a handler
exemption from volume regulation for
the promotion of oranges in an amount
equal to 10 percent of the handler's tree
crop. The proposal would also provide
procedures by which handlers would
notify the committees of the use of such
exempt oranges and specify that
handlers submit reports to the
committees one week after such
shipment. This proposal would permit
the full amount of the marketing

~

incentive allotment to be used at any
time during the season including the
initial prorate periods, The proposal
contains significant deficiencies in terms
of assuring regulatory compliance since:
(1) Prior to the committees’
determination of the handlers’ tree crop
handlers may use their own estimates of
tree crop in calculating the total quantity
exempt from regulation and any error in
the handlers’ estimate of tree crop
results in a corresponding error in the
quantity to be exempted; (2) handlers
would report to the committee the
quantity shipped under exemption one
week after shipment which would
preclude disclosure of any error or
miscalculation until after the shipment
had been made; and (3) the possibility
that many handlers responding
simultaneously and strongly to some
market phenomenon in a single period
could have a disruptive and price
depressing influence on the market
caused by the sudden appearance of
large volumes of fruit. In view of this,
and the flexibilities contained in the
marketing incentive provisions which
have been recommended for inclusion in
the orders, this alternative marketing
incentive proposal is denied.

The brief filed by California Citrus
Mutual opposed the recommended
marketing incentive provisions on the
basis that: (1) The effect of the
marketing incentive allotment
provisions could be negated by
committee action with respect to the
prorate recommendations; (2) penalty
provisions for nonuse of incentive
allotment could be excessive, and (3)
provisions do not limit the number of
periods in which incentive allotment can
be used. The brief expressed support for
a modified marketing incentive
proposal.

With respect to prorate
recommendations, the committees
currently recommend the quantity of
oranges which they deem advisable to
be handled in a prorate period. They
submit such recommendations to the
Secretary together with the supporting
data for that recommended quantity.
Marketing incentive allotment is a
separate allotment to be issued for
special purposes, 7.e., development and
expansion of markets, and would not be
included in the committees’ prorate
recommendations. In this respect, the
proposal is similar to overshipment
provisions under these orders. As to
repayment of marketing incentive
allotment, such provisions may be
instituted under administrative rules
and regulations if conditions warrant.
However, there would be no deduction
of marketing incentive allotment from

the handler's tree crop except if the
handler fails to use the marketing
incentive allotment issued or fails to use
such allotment for the purposes
authorized.

On the basis of the record, it is
concluded that the marketing incenlive
provision discussed above should be
added to these orders.

The exception filed by CTIMO
suggests that no penalty be provided for
handlers not using marketing incentive
allotment. The penalty contemplated is
a deduction from a handler's tree crop
for marketing incentive allotment
requested but not used for other than
approved purposes. The record indicates
that such provision is needed to prevent
abuses of the program and should be
retained. Therefore, this exception is
denied.

(12) Sections 907.60 and 908.60 of the
respective orders should be amended to
change provisions governing the
allocation of early maturity allotment
among handlers. Early maturity
allotment is issued to handlers who
have oranges which are mature prior to
the time of general maturity of oranges
and who make application for such
allotment. The provision for early
maturity allotment is included in the
orders to facilitate the issuance and use
of allotment at the time when the
handlers do not have oranges of
sufficient maturity for immediate
handling.

Currently, whenever the committees
deem it advisable to grant the full

<amount of early maturity allotment

requested by handlers, they allocate
such allotment on the basis of requests.
However, when less than the full
amount of early maturity allotment
requested is granted, the requests of
each handler are granted in the same
proportion as the handler's tree crop is
to the tree crop of all requesting
handlers. Under this procedure,
problems have arisen in allocating the
reduced early maturity allotment among
handlers who control a high percentage
of early maturity oranges relative to
their tree crop vis-a-vis handlers
controlling a small percentage of early
maturity oranges relative to their tree
crop. In this situation, the procedures for
allocating early maturity allotment on
the basis of a handler's tree crop could
result in proportionately less early
maturity allotment for early maturity
fruit handlers with a smaller prorate
base. One alternative approach which
was suggested at the hearing would
allocate early maturity allotment
proportionately among requesting
handlers so that each handler would
have an equal share of early maturity
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allotment irrespective of total tree crop
controlled by a handler,

The record indicates that allocating
early maturity allotment on the basis of
requests is feasible if requests for early
maturity allotment accurately reflect the
needs of handlers for such allotment. In
fact, however, some handlers apply for
more early maturity allotment than they
intend to utilize during the period for
which such allotment is requested while
other handlers apply for early maturity
allotment in the amount they desire to
ship. In this situation, proportionate
reduction of handlers' request can result
in total shipments of early maturity
oranges in amounts less than market
requirements.

The orders currently allow for a
reduction from the handler's tree crop in
an amount equal to the amount of
unused early maturity allotments.
However, as indicated, this provision
has not deterred some handlers from
requesting more early maturity
allotment than they can use, Therefore,
the orders should be amended to permit
a greater reduction of a handlers’s tree
crop for failure to use early maturity
allotment. The record indicates that a
limit should be placed on the maximum
amount of tree crop reduction for
nonuse or early maturity allotment. A
reduction not exceeding twice the
amount of unused early maturity
allotment appears reasonable and
should deter handlers from inflating
requests, The record indicated that the
applicable administrative procedures to
effect adjustment of a handler's tree
crop for nonuse of early maturity
allotment should be established in rules
and regulations recommended by the
committees and approved by the
Secretary. :

There were several objections to this
proposed amendment. The principal
objection was that the precise rules and
regulations for allocating early maturity
allotment had not been fully defined af
the hearing. The record evidence
indicates that the proposal is designed
to provide the committees with the basis
for recommending an alternative method
of allocating early maturity allotment if
the circumstances warrant. If a specific
recommendation is mrade, interested
persons would be afforded an
opportunity to file comments under
informal rulemaking proceedings,

The orders now provide for transfer of
early maturity allotment among
handlers who received early maturity
allotment in the same weekly period.
Any such transfer by handlers must be

approved by the committees. Such
Provisions should be retained except
that transfers or early maturity
dllotment should be arranged by the

committees to facilitate such transfers
and assure compliance with these
provisions. Consistent with the proposal
the reference to the transfer or issuance
of early maturity allotment on a prorate
district basis should be deleted from
these provisions.

Under the terms of the orders
handlers general maturity allotment are
based on the relative quantity of the
total tree crop which each handler
controls in the district. The
determination of each handler's tree
crop is made by the respective
comniittee at the beginning of the
season and subsequently adjusted to
correct errors, omissions or inaccuracies
and to reflect gain or loss of control of
oranges by each handler. Shipments of
oranges made prior to general maturity
are not deducted from the handler's tree
crop base, One witness maintained that
the failure of deduct shipments of early
maturity oranges and other fruit utilized
prior to general maturity from prorate
base calculations affords certain
handlers with the opportunity for so-
called “double-dipping,"” i.e., earning
prorate on oranges shipped prior to
general maturity. This witness offered a
proposal to amend the navel orange
order to require the deduction of
shipments of oranges made prior to
general maturity from handler's tree
crop and the tree crop so adjusted
would serve as the basis for computing
prorate base and general maturity
allotments.

The proponent reviewed the history
and operation of the early maturity
provisions and introduced several
exhibits, including USDA documents,
relative to amendments to these
provisions which became effective in
1962. The 1962 amendment deleted the
requirement for offsetling early maturity
allotment after general maturity had
been reached. The purpose of the 1962
amendment was to encourage handlers
to ship early maturity fruit before the
general maturity period. Record
evidence indicates that the entire
industry benefits from the-early
shipment of oranges since this reduces
the quantity of oranges that must be
marketed after the oranges attain
general maturity. However, the evidence
also indicates that some changes have
occurred in the industry with respect to
early maturity fruit, including
development of newer varieties of
oranges which mature earlier. Based on
changing conditions, the committee
should be empowered to recommend the
deduction of shipments of oranges made
prior to general maturity from handler's
tree crop bases. Prior to making any
such recommendation, the committee
should thoroughly evaluate the need for

making changes in the current prorate
system and the economic impact on
growers and handlers of such a change.
In addition, because both orders are
likely to deal with similar situations
with respect to early maturity oranges, it
is recommended that the Valencia order
also be amended to provide the same
authorization,

The exception filed by Western
Growers Association opposes deduction
of early maturity allotments from
handler’s tree crop for purposes of
determining general maturity allotments.
The exception indicates that such
deduction will penalize growers with
early maturity fruit who, because of the
naturally advanced maturity of the fruit,
cannot benefit from open movement in
the later part of the season. The
exception filed by Exeter Packers and
Paramount Citrus requests that the
provision requiring deduction of oranges
shipped prior to general maturity be
made part of the orders rather than
implemented through rules and
regulations as recommended in the
Administrator’s decision. The exception
also requests that the provision state
that the deduction inciude both early
maturity allotment and fruit shipped
under open movement to regulated fresh
domestic and Canadian markets. The
exception filed by NOAC and VOAC
requests that any or all oranges shipped
prior to general maturity could be
deducted from a handler's tree crop
base for computing general maturity
allotment. The exception requests a
clarification in § 907.60 and § 908.60 to
8o provide. The exception filed by
CTIMO requests that changes in
provisions on early maturity allotment
be made mandatory.

Based on the record evidence, it is
concluded that any deduction of
shipment made prior to general maturity
from a handler's tree crop be
implemented through rules and
regulations. Therefore, the exception
against such deduction or for mandatory
deduction are denied. The proposed
amendment of § 907.60 and § 908.60
specifies in part "Such rules and
regulations may require that upon
reaching general maturity, allotment
issued for early maturity oranges shall
be offset against the oranges available
for current shipment of any handler and
may provide for other appropriate
modifications and adjustments
necessary to carry out these provisions.
The intent of the phrase “other
appropriate modifications and
adjustments” is to allow for deduction
of all or a part of open movement
shipments, in addition to early maturity
shipments. But, for clarification, the
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proposed amendments are changed to
make such intent clear.

Belridge filed and exception
suggesting that handlers should not be
unduly penalized for failure to ship early
maturity allotment. The exception filed
by €CM opposes changes in penalty
provisions for nonuse of early maturity
allotment. The CCM exception supports
allocation of early maturity allotment on
the basis of the amount of such
allotment requested.

The orders currently permit allocation
of early maturity allotment in proportion
to the amount requested by handlers
whenever the full amount of early
maturity allotment requested by
handlers cannot be granted. However,
the evidence indicates that such method
of allocation is feasible only if a
procedure exists to deter handlers from
inflating their requests for such
allotment. Provision for deducting up to
two times the amount of early maturity
allotment requested but not used from
the applicant’s tree crop is necessary to
carry out such method of allocating
early maturity allotment. However, any
increase in the amount of deduction for
unused early maturity allotment would
have to be recommended by the
committees and approved by the
Secretary. The exceptions opposing such
deduction are denied.

(13) Sections 807.21 and 908.21 should
be amended toprovide that membership
on committees be limited to three
consecutive two-year terms of office.
Thereafter, an individual would have to
be off the committee, asa member, for a
two-year period before being eligible to
be nominated to a committee member
position. Moreover, such individual
could not serve as an alternate during
such two-year period.

Current provisions of the orders do
not limit the number of two-year terms
that members of the committees may
serve. However, to promote increased
industry participatien and involvement
in the administration of the marketing
orders in question itis concluded that a
limitation on the'maximum number of
consecutive terms of office is
appropriate.

Many witnesses testified in regard to
the limitation on the number of terms of
office members of the administrative
committees should senve. Such
proposals on tenure ranged from three to
ten years; modification of the two-year
term was also suggested. However, the
evidence suggests that six comsecutive
years (three two-year terms) is the
maximum amount of time that an
individual should serve and that the
present two-year term of office is
satisfactory. This period allows
sufficient length of time for a member to

become thoroughly familiar with the
operations, role and functions of the
respective committees to a degree
necessary to insure administrative
continuity. At the same time, a
maximum of six years of consecutive
service will readily promote member
turnover.and achieve greater industry
participation in committee activity.

To implement this change promptly,
any member of the NOAC who has
served three consecutive two-year terms
ending September 30, 1984, would not be
eligible to be nominated again for a
member or alternate position on the
NOAC until nominations are made for
the term beginning October 1, 1986. Any
member of the VOAC who has served
three consecutive two-year terms ending
January 31, 1986, would not be eligible to
be nominated again for a member or
alternate position on the VOAC until
nominations are made for the term
beginning February 1, 1988. Members
who have served for three consecutive
terms are prohibited from serving as
alternates for the next two years in
order to prevent circumvention of the
purpose of the limit in tenure for full
members and to promote increased
industry participation. It is intended also
that the limitation on tenure be based
upon periods of full two-year terms.

Elimination of the first sentence in
§§ 907.21 and 908.21 is also
recommended to remove obsolete
language. Those sentences established
the first terms of office for members
when the orders were established in
1953 and 1954.

The:exception filed by Exeter Packers
and Paramount Citrus and CCM request
that a member of the committee having
served three consecutive terms be
precluded from serving as an alternate
for the following term. As indicated
above, this exception is granted. The
exception filed by CTIMO requests that
commmittee tenure requirements apply
to alternates as well as to members. The
exceptions filed by NOAC and VOAC
and Sunkist Growers, Inc., oppose
applying tenure requirements
retroactively.

Therationale for prompt
implementation of the tenure
requirements for committee members
and the applicability of such
requirements to alternate or additional
alternate members is discussed above.

(14) The orders should be amended to
require periodic continuance referenda.
Periodic referenda would provide the
orange industries with a means of
regularly reassessing the level of
producer support for these orders.
Testimony presented by a witness for
the committees favored amending
§ 8 007.83 and 908:83 to provide that a

referendum be held no later than ten
years following the effective date of
these amended sections, and every ten
years thereafter, to ascertain if growers
favor continuance of the respective
orders. Such testimony also indicated
that if a continuance or affirmative
amendment referendum were held
within such ten year period, the next
periodic continuance referendum would
be held by August 1 (navel oranges) and
QOctober 15 (Valencia oranges) of the
tenth year following such referenda. The
committees' witness also proposed
changing a provision in the current
orders (§§ 907.83(c)(2) and 908.83(c)(2))
when continuance is not favored by
three-fourths of the producers or by
producers of two-thirds of the volume of
oranges produced during a
representative period. The committees’
witness proposed that the orders be
amended to authorize termination of the
orders-on the basis prescribed in

§ 608c(186) of the act, i.e,, if termination
is favored by a majority of the producers
who have produced more than 50
percent of their volume of oranges
produced for market during a
representative period.

Testimony was offered by a witness
representing CTIMO stating that the
orders should be amended to provide
that a mandatory continuance
referendum be held not less than every
three years. The witness suggested that
such-amendment should provide for a
continuance referendum within 120 days
from the date the committees receive
and certify a petition signed by at least
five percent of the industry's growers
requesting a referendum.

Based en evidence and testimony
submitted at the hearing relative to
period referenda, the orders should be
amended to.include such a reguirement.
Howewver, holding acontinuance
referendum each three-year period is (00
short a period because the level of
grower support for the orders is not
usually subject to dramatic changes over
a relatively short period of time. On the
other hand, the ten-year period seems {0
be too leng an interval between regular
referenda. Therefore, those proposals
are denied. However, a period of six
years between referenda appears 1o be
desirable and satisfactory. Thus, the
orders should be amended to provide
that a continuance referendum be held
by August 1 (navel oranges) and
Octeber 15 (Valencia oranges) of the
sixth year following the effective date of
this section and each six thereafier
without specific requirements calling for
a special referendum. Also, if as
proposed, five percent of the growers
could reguest a referendum, the
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Secretary could constantly be engaged
in conducting continuance referenda.
This would be costly and unnecessary
because the amendment adopts a
referendum every six years. Therefore
that proposal is denied. In the event
there is a demonstrated reason,
including a significant number of
petitioners, the Secretary can hold a
continuance referendum at any time.

[t was proposed by the committees
that if a referendum on amendment of
the orders was held within the
designated period of time (originally ten
years as recommended by the
committees), then the next continuance
referendum would be held by August 1
for navel oranges and by October 15 for
Valencia oranges of the tenth year
following such referendum. This
proposal to postpone an otherwise
regularly scheduled referendum would
tend to negate the purpose of a periodic
continuance referendum. For that
reason, and because amendatory
referenda do not necessarily reflect
grower sentiment regarding the entire
program, & regularly scheduled
referendum on termination of the orders
should be held regardless of whether
amendatory referenda are held during
any prior six-year period.

A committee wiiness testified in
support of the committees’ proposal to
change the number of producers
required to approve termination of the
orders, Such recommendation would
change the requirement from
continuance as defined in the orders, of
three-fourths of the producers by
number or two-thirds of the producers
by volume, to termination by a simple
majority by volume and number of the
growers. It waa revealed under cross-
examination that such change would
give the major cooperative marketing
organization the ability effectively to
control the outcome of any such
referendum by bloc-voting. This
proposed change would soften the
Tequirements at a time when the orders
remain controversial and their support is
often challenged or questioned, Thus, no
change is recommended in the
percentage required for continuance of
the orders and that proposal is denied.

The exceptions filed by Belridge and
CCM both suggest if 15 percent of the
growers petition for a continuance
referendum, the Secretary must grant it,
The exception filed by CTIMO supports
that view and adds that growers of 15
percent of the producing acreage may
also petition for a continuance
referendum,

The recommended decision denied the
Proposal offered at the hearing to
conduct a continuance referendum if

Ive percent of the growers request such

a referendum. Although it is most
probable that the Secretary would hold
a continuance referendum if requested
by a significant percentage of the
growers (e.g,, 15 percent) the orders
should not mandate that such
referendum be held. Therefore, these
exceptions are denied.

The exception filed by Exeter Packers
and Paramount Citrus request that the
orders be continued unless a majority of
the growers vote against such
continuation. The exception filed by
NOAC and VOAC and CACL suggest
that periodic referenda procedures
should be based on termination
provisions as specified in the Act (e,
when the Secretary finds that such
termination is favored by a majority of
the producers, who produced more than
50 percent of the volume of the
commodity). However, these orders
require that continuation be favored by
the same number of growers and volume
of production as provided in the Act for
promulgation or amendment of orders
covering California citrus fruits (i.e., at
least three-fourths of the producers
voting in the referendum or by
producers of at least two-thirds of the
volume of the crop produced for
market), The decision correctly
concludes that continuation of these
orders should continue to require the
higher voting requirement because of the
controversy surrounding these programs
and the fact that one cooperative
marketing organization controls more
than 50 percent of the volume of oranges
handled and may control the outcome of
any such referendum by bloc-voting.
The exceptions requesting a less
restrictive voting requirement are
denied.

(15) Under the orders, the
administrative committees are
composed of growers, handlers, and a
nonindustry member. Growers and
handlers affiliated with the major
cooperative marketing organization,
other cooperative marketing
organizations, or independent growers,
(Z.e., not affiliated with any cooperative
marketing organization) are allocated a
specific number of positions on the
committees.

It was proposed at the hearing by
CTIMO that the orders be amended to
establish administrative committees
composed solely of growers (nine
members) and public members (two
members) and revise voter eligibility
and other procedures. Testimony in
support of this proposal did not
adequately demonstrate the need to
exclude handlers from the committees,
nor did it fully explain how growers
would obtain or interpret the marketing
information and expertise currently

supplied by handler members. The
proposal was also ambiguous as to how
grower representation on the
committees would be apportioned
among the production areas and how an
additional public member would be
beneficial to the orders. Therefore, the
proposal is denied. In addition, the
CTIMO proposal relative to procedures
for nomination is denied since it relies
on adoption of the above denied
proposal.

Testimony received at the hearing
relative to CTIMO's proposal to
reorganize the committees and the
NOAC/VOAC proposal to define
“cooperative marketing organization”
raised concerns about committee
representation for those growers
represented in the other cooperative
category (i.e., cooperative organizations
handling less than 50 percent of the total
volume). Due to changes in the navel
orange industry’s structure the absolute
number of growers in the other
cooperative category has declined
significantly, Thus, committee
representation for those navel orange
growers is proportionally greater than
for such growers in the other affiliation
categories. As mentioned in the brief
submitted by California Citrus Mutual,
one solution to this problem would be to
reorganize the committees’
representation into two categories: those
growers affiliated with the major central
marketing organization and all other
growers. It was argued that such
proposal would place all growers not
affiliated with the major central
marketing organization on an equal
footing. Under this proposal, the major
central marketing organization would
retain its current three grower and two
handler members and their respective
alternates. The “all other growers"
category would have equal
representation on the committees with
their three grower and two handler
members and alternates. However, this
would be a radical departure from the
representation the other cooperatives
have experienced for over 30 years and
would deny them representation based
on their cooperative structure and
market share,

To afford continued equitable
cooperative representation and at the
same time to allow more flexible
representation by growers affiliated
with independent marketing
crganizations, it is concluded that navel
orange industry views would be better
and more equitably represented by
changing the requirements for NOAC
representation between the three grower
affiliation categories (major cooperative
marketing organization, other
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cooperative marketing organization, and
independent marketing organization).
Specifically, the NOAC would consist of
three grower members and two handler
members representing the major
cooperative, one grower member
representing the other cooperative
marketing organizations, and two
grower members and two handler
members representing the independent
organizations.

Because the structure of the Valencia
orange industry has not undergone a
significant change in the absolute
number of growers in the other
cooperative category, there is no
compelling reason to realign the
VOAC's affiliation categories. However,
both orders should be amended to
require a minimum of one grower
member for each category which has at
least five percent of the total volume of
oranges handled. In establishing a
minimum level of representation it is
also recommended that a maximum of
three grower and two handler members
for any one category be allowed. Such
requirement would continue to allow
maximum representation of those in the
industry affected by committee
discussions, actions, and
recommendations. In addition, this
amendment to the orders is
recommended with the provision that
nominations from the “all other
growers" category be obtained by mail
balloting. Mail balloting will encourage
greater participation in the nominating
process, and procedures to effectuate
this recommended amendment should
be developed by the committees as soon
as possible and recommended to the
Secretary for approval through rules
published in the Federal Register. The
development of such mail balloting
procedures should encompass the
means by which slates:of nominees will
be developed, how such nominations
will be announced to the industry, how
nominees will be selected, and the dates
by which such nomination procedures
will be conducted.

The order should not be amended to
define cooperative marketing
organization. Such proposal would
effectively prohibit growers affiliated
with cooperative marketing
organizations who market their fruit
through independent marketing
organizations from being represented on
the committees, as cooperafives.
Therefore, the proposal is denied.

The commitlees recommended two
additional changes in committee
structure. These were to designate, as
the “public member" and alternate, the
member who is not a grower or handler,
or employee, agent, or representative of

a grower or handler, and to provide for
additional alternate handler members.
Designating individual public members
and alternate members on the
committees more clearly indicates the
desire of the industry for these voting
members to clearly reflect the interests
of the public at large, including
consumer interests, and is consistent
with statutory requirements to consider
the public interest. Provision for
additional alternate handler members
should assure representation on the
committees in the event of the absence
of both the handler member and
alternate. The orders should be so
amended to:make these changes in the
compuositionof the committees.

In addition, it is recommended that
the orders be amended to provide that
the Secretary select and appoint the
public member and alternate from
qualified persons. Historically, in
accordance with the orders, the
Secretary has selected the non-industry
member from those persons
recommended to him by the
administrative committees. It is felt that
such amendment will serve to give
notice that the Secretary may appoint a

public member, and respective alternate,

from any of a number of sources. The
public and industry at large, as well as
respective committees, are encouraged
to submit nominees for consideration
and action by the Secretary. The public
member is to be a full participant in the
affairs of the committees, and is
expected to vote at all committee
meetings.

An'integral part of the change in
committee representation is the
assumption that the major cooperative
marketing organization handles more
than 50 percent of the total volume of
oranges handled during the marketing
year in which nominations for members
and alternate members are made.
However, the percentage of the total
volume of oranges handled by the major
cooperative marketing organization may
not always exceed 50 percent.
Therefore, the orders should be further
amended to provide for reapportioning
the committees’ representation between
the major cooperative marketing
organization, other cooperative
marketing organizations, and
independent marketing organizations.
The recommended decision proposed a
specific formula reapportioning
membership on the administrative
committee.

Therecommended decision also
proposed to increase the quorum
requirements and the number of votes
necessary to pass a committee action
from six to seven.

A number of exceptions were filed on
proposed changes to establishment of
the committees, nominations, selection,
reappertionment and committee guorum
and veting requirements.

The exception filed by Belridge stated
that the orders should be changed to
require all grower members on the
committees. The CTIMO exception
requests a committee of nine grower and
two public members. This exception
also suggests that grower members be
allocated by district and no individual
should serve on'the NOAC and VOAC
at the same time. As previously
discussed, the record does not
demonstrate the need to exclude
handlers from the committees or
apportion grower members among the
production areas. However, it would
promote industry participation and
involvement in the administration of the
marketing orders to require that no
person should simultaneously serve on
the NOAC and VOAC.

The exception filed by CCM supports
the recommended reapportionment of
membership of the NOAC, but proposes
as comparable change in the
composition of VOAC. As
recommended, the other cooperative
category would lose one handler
member position and the independent
grower group would gain one handler
member position on the NOAC. The
exception filed by Pure Gold, Inc.,
opposes deletion of the handler member
position from the other cooperative
category on the NOAC, As previously
discussed, changes in the volume of
navel oranges handled by the respective
grower groups necessitate changing
representation in the other cooperative
category on the NOAC. The proposed
amendments provide for reapportioning
membership on VOAC if changes occur
in the volume of Valencia oranges
handled by the respective grower
groups. Therefore, these exceptions are
denied.

The exception filed by CCM noted a
deficiency in the proposed method of
reapportioning membership on the
NOAC and VOAC. Specifically, under
the proposed amendment of § 907.29(n)
and 908.29(n), if the major cooperative
handles more than then 30 percent of the
regulated volume, but less than 40
percent of the regulated volume, such
cooperative would lose two member
positions. As structured, however, the
independent group on NOAC could not
gain both member positions. This is
because under the proposed
reapportionment on NOAC the
independent group would be assigned
four member positions and the order
provides that no grower group can have
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more than five positions. Thus, the
independent representation on NOAC
could only be increased by one member
even if that group controlled all of the
volume of oranges lost by the major
cooperative. Under similar
circumstances, this situation could occur
in reappartionment on the VOAC. The
exception proposed a different
reapportionment schedule. Other
exceptions were filed by Sunkist
Growers, Inc., and NOAC and VOAC,
and Western Growers Association on
proposed nomination, selection, and
reapportionment provisions. Based on
these exceptions, it is concluded that the
proposed amendment should be

modified to: (1) Establish the number of
members (alternates and additional
alternates) allocated to the major
cooperative in the event that the major
cooperative handles less than 50 percent
of the regulated volume but more than

40 percent of the regulated volume; (2)
require a formal amendatory hearing to
change representation on the

committees in the event that the major
cooperative handles 40 percent or less of
the regulated volume; [3) retain the
provision that each grower group would
be entitled to one grower member if that
group handled at least five percent of

the volume and no grower group could
nominate more than five members
regardless of the volume handled; and
(4) eliminate provision for mail balloting
for cooperative members since that
provision was provided in the
reapportionment schedule which is

being modified in this decision. In the
event that it is necessary to amend these
orders to change committee
representation because of changes in the
volume handled by the respective

grower groups, it is intended that the
incumbent members and alternates shall
continue to serve until the committee
membership can be reconstituted on the
basis of the amended orders.

Modification of committee
feapportionment provisions involves a
change in § 907.20(n) and § 908.29(n).

The exception filed by Western

Growers Association and Pure Gold,

Inc., requests that the term “cooperative
marketing organization” be defined and
the term “handle” be clarified to
emphasize the marketing function. The
Exception by Western Growers
Association indicates that the failure to

efmg coaperative marketing

Organization would regult in the
disenfranchisement of at least three
tooperatives from handler

fepresentation,

The term “handle” is defined in the

orders to describe the precise activities
Which are regulated thereunder and any

handler of oranges should be eligible to
serve on either committee if nominated
by a grower group and selected by the
Secretary. Therefore, no changes in the
definition of handle or handler eligibility
to serve on the committee are
warranted.

The proposal to define the term
""cooperative marketing organization™
was denied for the reasons set forth in
material issue (15). However, no

" cooperative marketing organization or

the growers affiliated therewith would
be denied representation. Under the
proposed amendment, minor
cooperative marketing organizations
nominate one grower member to the
NOAC and one grower and one handler
member to VOAC and alternates and
additional alternates. In its exception,
Sunkist Growers, Inc., objected to
deletion of language in § 907.22(e) and
§ 908.22(e) covering weighting of votes
pursuant to § 907.22(c) and § 908.22(c).
However, such amendment is consistent
with the objective of placing all of the
minor cooperative marketing
organizations on an equal footing in
nomination of members to the
committees. The exception filed by
Exeter Packers and Paramount Citrus
suggests a minor clarification in the
language in § 907.2(b) which is granted.
Exceptions filed by Belridge, CCM
and CTIMO requested mail balloting for
nominating all members of the
committee. The exception filed by
NOAC and VOAC objected to mail
balloting for cooperative members in the
event no cooperative has more than 30
percent of the volume handled. The
exception for requesting that mail
balloting procedures apply to
cooperative members as well ag
independent members is denied, A
number of exceptions were made to the
proposed increase in quorum
requirements and the number of
concurring votes to pass a committee
action. For instance, the exception filed
by CCM emphasized that the higher vote
requirement could adversely affect
minority interests since the major
cooperative .members, if they voted
together, could prevent adeption of a
committee action. We have considered
these exceptians. However, the record
clearly established the need of this
industry te be more unified and
cohesive in its approach to regulation of
product to market. To achieve this unity
and to reflect the clarified role of the
voting public member and alternate, it is
necessary to revise the committees’
procedures relative to quorum and
voting. Seven members of the committee
shall constitute a quorum and any action

of the committee shall require at least
seven concurring votes.

(18) Sections 907.31 and 90831 should
be-amended to provide that grower and
handler members and alternates of the
administrative committees shail be
compensated al a rate not to exceed
$100 per day or portion thereof spent in
performing duties under the orders. The
current provisions of the orders limit
such compensation to an amount not
exceeding $25 per day or portion
thereof. The evidence adduced at the
hearing supports an increase in the rate
of compensation for all committee
members. It was recommended that the
precise rates be recommended by the
committees and approved by the
Secretary.

Current provisions of the orders
provide that alternate members receive
compensation only when acting as
members of the administrative
committees. Providing for alternate
members to be compensated for
attending meetings even though the
committee member also attends appears
likely to increase alternate member
participation at meetings. This is
desirable because alternate members
need to become familiar with issues
before the committees, and the
exeperience is helpful in contributing to
committee deliberations and
recommendations in the event an
alternate is required to serve for an
absent member.

The substance of the testimony
favoring the increase did not suggest
that the recommended maximum rate of
compensation was in any way
considered to be a payment or partial
payment for services rendered. The
current compensation rate was set when
these sections were last amended in
1970. The recommended increase in the
rate of compensation recognizes
increases in cost incurred by members
and alternates since that time. It was
indicated that while the $100 figure wasg
a maximum amount for grower and
handler members, the compensation
could be a lesser amount as
recommended by the respective
committees and approved by the
Secretary.

One witness recommended an
alternative proposal reegarding
compensation of committee members.
The proposed amendment would
increase the compensation of committee
members to $250 per day from $25 per
day. The record indicates that $250 per
diem compensation for all committee
members and alternate members would
add substantially to the committees’
operating costs but would not provide
any more benefit to administration of




29086

Federal Register / Vol. 49, No. 139 / Wednesday, July 18, 1984 / Proposed Rules

the orders than the $100 per diem
discussed above. Thus, this proposed
amendment is denied.

It is recommended, however, that the
orders be amended to provide that the
public member and alternate may be
compensated at a rate greater than $100,
but not to exceed $250 per day or
portion thereof spent in performing
duties under the orders. Such exact rate
shall be established by the committees
and approved by the Secretary. It is felt
that the public member is likely to spend
a significant amount of time in
preparation for active participation and
deliberation on matters before the
committees and voting on such. It is
further felt this contribution of time and
development of expertise outside of
their regular business functions and
primary source of income should be
compensated at a higher rate than that

. of grower and handler members.

Several exceptions were received
objecting to the proposed higher
compensation rate for the public
member. For instance, the exception by
CCM states in part ** * * The fees
while providing some compensation—
are not high enough to attract qualified
individuals who would not otherwise
serve. The committees will function best
if all committee members serve
essentially as volunteer, rather than
paid employees". However, the public
member and alternative are not
members of the industry and cannot be
expected to serve as volunteers, as do
the other members and alternates. A
higher rate of pay will encourage
participation by more qualified persons.
The precise rate of pay that is
appropriate will depend upon the
individual, and therefore the Secretary
should have discretion to determine the
rale.

(17) The orders should provide
authority for the respective committee to
impose an interest charge on any
handler who fails to pay such handler’s
assessment within the time prescribed
by the committees. In the event the
handler thereafter fails to pay the
amount outstanding, including the
interest charge, within the prescribed
time, the committees should be
authorized to impose a one-time late
payment charge on such outstanding
amount. Nonpayment of assessments
can have an adverse impact on the
operation of the committees and could
require them to borrow money and pay
interest to continue operation. Authority
for the committees to levy an interest
charge on unpaid assessments and to
add a late payment charge to the
outstanding delinquent obligation
should encourage handlers to pay

assessment obligations promptly. By
paying the obligation when due,
handlers would not be subject to either
the interest or late payment charge. It
would not be desirable to specify the
interest or late payment charge in the
orders because such charges change as
the availability of money fluctuates.
Therefore, the orders should permit the
committee to recommend the interest
rate and the late payment charge for the
approval of the Secretary to provide the
flexibility to make changes as needed.
Opposition to the proposal contended
that because only a few handlers were
involved in nonpayment or late payment
of assessments, there was no need for
the proposed amendment. However, as
stated, it is essential that all handlers
pay assessment obligations when due.
Therefore, it is concluded that the orders
should be amended as hereinafter set
forth.

(18) The marketing orders provide that
the committees receive, investigate, and
report to the Secretary violations of the
orders. To accomplish this duty the
orders require that handlers (and others
conducting business with such handlers)
submit certain applications and reports
of the NOAC or the VOAC for purposes
of assuring and verifying compliance
with the orders. The AMAA provides
that violators are subject to civil or
criminal penalties.

The committees’ ability to ensure
compliance with the orders contributes
to the statutory objectives of orderly
marketing and improving returns to
producers by minimizing the means of
circumventing the provisions of the
orders and maximizing the ability of the
NOAC and the VOAC to investigate and
report violations of the orders in a
timely fashion.

Compliance is primarily accomplished
by means of reporting and
recordkeeping. Such reporting
consistently provides the committees
with requisite information to
successfully conduct audits of handlers’
shipments.

Testimony presented by a committee
witness proposed that the orders be
amended to require that handlers
maintain specific records for a specified
number of years. Specifically, the
proposal was to add a new §§ 907.73
and 908.73, Records and Retention,
which would specify records to be
maintained, specify a time period for
such retention, require that such records
be available to the committees, and
require the confidential treatment of
such records. The amendment would
allow the committees to verify
compliance with regulation under the
orders and is consistent with § 8d of the

act. In carrying out these provisions the
committees, through their designated
employees, would have access to
premises and records of handlers and
may conduct a physical inspection of
orange groves for purposes of verifying
handler estimates or otherwise
ascertaining the quantity of fruit
available for shipment. If a handler does
not permit such inspection, the
committees would be unable to compute
and issue the most accurate proate base
for the handler.

Arguments offered in opposition to the
committees’ proposal stated that no
significant need for the proposal had
been demonstrated, it was unnecesary
regulatory activity, it would impose
undue costs and burdens on the
industry, it would not enhance grower
returns, it would divulge proprietary
business information, and it would not
solve the orders’ enforcement problems.
However, these assertions were not well
substantiated. In fact, it is likely that the
committees' ability to administer the
marketing orders would be materially
improved by the proposal. Therefore, the
proposed amendment is adopted.

One portion of the recordkeeping
proposal must be modified based on
rules promulgated by the Office of
Management and Budgel (48 FR 13666).
According to that rule the authority to
approve record retention will be issued
on a three-year basis only. The proposed
amendment would have required record
retention for a four-year period. For that
reason, the four-year period as originally
proposed by the committees is changed
to a three-year period. Furthermore, the
evidence indicates that a new section in
the rules and regulations should be
added to establish exactly which
records handlers should be required to
keep pursuant to the marketing orders.

The exception filed by CTIMO
opposes changes in reporting
requirements indicating that the record
fails to demonstrate that a problem
exists. However, as discussed under
material issues (18) and (22) the
proposed changes in reporting
provisions are fully supported by record
evidence. Therefore, this exception is
denied.

(19) It was proposed at the hearing
that order provisions relative to oranges
handled for distribution to charitable
organizations should be amended to
provide more flexibility, Currently, all
such oranges are not subject to
regulation; however, a handler must
notify the committees of such handling
by filing an appropriate report, and the
receiver must return a copy of the repor!
to the committees indicating receipt 0
the fruit. This is done because of the
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committees’ responsibility toensure that
oranges donated to charifable
organizations do not enter commexzcial
channeis of trade,

At the hearing CTIMO proposed that
§§ 907.67 and 808.67 be revised to
designate charities as those
organizations so recognized under the
Internal Revenue Code. Further,
handlers could ship donations up to 100
cartons of fruit to any such organization
without any kind of certification. A brief
filed by the administrative committees
opposed CTIMO's proposal to modify
the provisions regarding charitable
donations because it vontained no
means to assuring that oranges donated
to charities would not enter competitive
channels of trade. Moreover, the
proposal had not demonstrated that the
current order provisions are inadequate.
Since the current applicable provisions
do not appear.on the record to be
particularly burdensome, the proposal
advanced by CITMO is denied.

However, it is recommended and urged
that the committees review the status of
exemptions from regulation and
recommend any changes which might
improve or strengthen the desire or
inclination for charitable giving by the
maustry.

CTIMO filed an exception
encouraging adoption of the propesal
which it advanced at the hearing. The
exception is denied for the reasons set
forth herein.

(20) New sections 907.34 and 908.34
should be added to authorize addition of
consumer affairs advisors to the
committees. The orders should be
amended to so provide and allow the
tommittees to determine appropriate
tompensation and duties.

_ Testimony in favor of this amendment
indicates that such advisors would

likely be employed by the committees

on an irregular but specialized basis.
Their duties would involve advising the
tommittees relative to the impact upon
tonsumers of regulatory action being
considered.

_ Consumer affairs advisors might
include, for example, home economists,
employees of State Departments of Food
and Agriculture, or editors of the food
and nutrition section of a local
newspaper, However, such advisors
Would not be limited to persons with
these types of backgrounds.

Opposition to this praposal was
faised by several individuals who
lestified that a need for such advisors
had not heen established, the proposed
order language was vague, and their
duties had not been defined. Yet, several
Wilnesses who testified against the
*hecific proposal supported the concept
of consumder affairs advisors. On the

basis of the record il is determined that
amendment of the orders to add such
authority is appropriate; therefore, the
proposal is adopted.

An exception was filed by CITMO
supporting authority to appoint
consumer affairs advisors if they are
independent of industry organizations.
However, consumers affairs advisors
ghould not be limited to non-industry
members. Industry representatives
possess valuable information and can
significantly contribute to resalution of
consumer-related issues. Therefore, the
exception is denied.

(21) Sections 907.17 and 908.17 of the
orders should be amended to revise the
term “carload” to mean a quantity of
navel or Valencia oranges equivalent to
1,000 cartons of oranges. For many years
the California-Arizona orange industry
has considered a carload of oranges to
be 1,000 rather than 924 cartons, Thus,
this amendment is necessary to update
the order language to reflect the corrent
industry meaning of the term carload
and is adopted.

(22) Sections 907.70 and 908.70 of the
orders should be amended to insert the
words “each persons who first handles
oranges" in lieu of “each handler.”" Since
1953 the committees have interpreted
these sections as requiring that weekly
reports be filed by those who first
handle oranges rather than any
subsequent handler.

Testimony offered in'support of this
proposal atated that employing a literal
interpretation of the current sections
would require those who performed
orange handling functions, subsequent
to the time the fruit was first handled, to
file such reports. This would be
unnecessary and duplicative, Those who
opposed the proposal stated that it was
an unnecessary extension of the orders’
regulatory authority and the proposed
language was vague. However, the
proposed language makes clear the
responsibilities and duties of the first
handler with respect to the filing of
weekly reports and does not constitute
any additional regulatery authority. For
these reasons, it is adopted.

(23) A proposal in the notice of
hearing by the Department was that
consideration be given to making such
other changesin the orders as may be
necessary to make the entire orders
conform to any amendments that may
result from this proceeding. This
proposal was supported at the hearing
without opposition, and such changes as
are necessary are being incorporated
into the orders.

There was a proposal submitted by
the committees in the notice of hearing
that provisions of the marketing
agreements and orders concerning

§§ 907.32 and 908.32, Anaual review and
meeting, be amended. This proposal was
withdrawn at the hearing: testimony
was not presented in its suppart. In
addition, several other propesals
submitted by California Gitrus Mutual
which were contained in the Notice of
Hearing were withdrawn at the hearing.
Their proposals, numbers 2-7, were
withdrawn at the hearing and testimony
was not presented in their support.
There was also a proposal included in
the notice of hearing submitted by the
committees upon which testimony was
given that the marketing agreements-and
orders be amended by adding new
§§ 907.74 and 907.74; Failure to report.
Although tesiimony was introduced for
and against this proposal, subsequently
the proposal was formally withdrawn at
the hearing.

Rulings on Briefs of Interested Persons

At the conclusion of the hearing, the
Administrative Law Judge fixed August
15, 1984, as the final date for interested
persons to file proposed findings and
conclusions, and written arguments or
briefs, based on the evidence received
at the hearing:

A brief filed on behalf of the U.S.
Small Business Administration by Prank
S. Swain, Chief Counsel for Advocacy,
argued that the Regulatory Flexibility
Act (Pub. L.96-354, 5 U.S.C. 601 et seg.)
applies to these formal rulemaking
proceedings. He further states that the
Agricultural Marketing Service, USDA,
should consider preparing both an initial
and final regulatory flexibility analysis
with respect to these proceedings.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened. The
Agricultural Marketing Agreement Act,
however, requires the application of a
uniform rule to those regulated, and it
would take precedence if the two
statutes were incompatibile. The
regulations proposed herein are the
minimum necessary to accomplish the
purposes of the Agricultural Marketing
Agreement Act of 1937.

Marketing orders and rules proposed
thereunder, however, are unigue in that
they are brought about through group
action of essentially small entities for
their own behalf. Thus, both statutes
have small entity orientation and
compatibility.

While regulations issued under these
orders impose some costs on affected
handlers and the number of such firms
may be substantial, the added burden
on small entities, if present at all, is not
significant.
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Other briefs and proposed findings
and conclusions were filed by Barbara
Lindemann Schlei, Counsel for Berne H.
Evans IlI; Gary M. Cohen and Phillip M.
Eisenstat, of the U.S. Department of
Justice; Dan M. Burt and James A.
Moody, Counsel for the Exeter Orange
Company, Inc.; William K. Quarles, for
the California-Arizona Citrus League;
Joel Nelson, for California Citrus
Mutual; A. E. Canham, for the Navel and
Valencia Orange Administrative
Committee; R. E. Herrick, on behalf of
Belridge Farms and Belridge Packing
Company; and Thomas E. Campagne,
Counsel for Riverbend Farms, Inc.

These briefs, proposed findings and
conclusions, and the evidence in the
record were considered in making the
findings and conclusions set forth
herein. To the extent that any suggested
findings and conclusions filed by
interested persons are inconsistent with
the findings and conclusions set forth
herein, the requests to make such
findings or to reach such conclusions are
denied.

Marketing Agreements and Orders

Annexed hereto and made a part
hereof are four documents entitled,
respectively, “Marketing Agreement, as
Further Amended, Regulating the
Handling of Navel Oranges Grown in
Arizona and Designated Part of
California,” *Order Amending the
Order, as Amended, Regulating the
Handling of Navel Oranges Grown in
Arizona and Designated Part of
California,” “Marketing Agreement, as
Further Amended, Regulating the
Handling of Valencia Oranges Grown in
Arizona and Designated Part of
California,” and “Order Amending the
Order, as Amended, Regulating the
handling of Valencia Oranges Grown in
Arizona and Designated Part of
California.” These documents have been
decided upon as the detailed and
appropriate means of effectuating the
foregoing conclusions.

It is hereby ordered, that this entire
decision, except the annexed marketing
agreements, be published in the Federal
Register. The regulatory provisons of the
marketing agreements are identical with
those contained in the orders as hereby
proposed to be amended by the annexed
orders which are published with this
decision.

Referendum Order

It is hereby directed that a referendum
be conducted for each marketing order
in accordance with the procedure for the
conduct of referenda (7 CFR 900.400 et
seq.), to determine whether the issuance
of the annexed orders as amended and
as hereby proposed to be amended,

regulating the handling of Navel and
Valencia oranges grown in Arizona and
designated parts of California are
approved or favored by the respective
producers as defined under the terms of
the orders, who during the
representative period were engaged in
the production of Navel or Valencia
oranges in the aforesaid production
area. The referendum ballot shall
provide only for the approval or
disapproval of the orders as amended
and as hereby proposed to be amended.

The representative period is hereby
determined to be November 1, 1983,
through June 30, 1984, for Navel oranges
and February 1, 1983, through January
31, 1984, for Valencia oranges.

The agents of the Secretary to conduct
such referenda are hereby designated to
be Roland G. Harris and Anne M. Dee,
Fruit and Vegetable Division,
Agricultural Marketing Service, U.S.
Department of Agriculture, 845 South
Figeroa Street, Suite 540, Los Angeles,
California 80017. The referenda shall be
conducted between August 1 and
August 31, 1984.

List of Subjects in 7 CFR Parts 907 and
908

Marketing Agreements and Orders,
California, Arizona, Oranges (Navel and
Valencia). .

Signed at Washington, D.C. on July 12,
1984,

C. W. McMillan,

Assistant Secretary, Marketing and
Inspection Services.

Order ! Amending the Order as
Amended, Regulating the Handling of
Navel Oranges Grown in Arizona and
Designated Part of California

Section 907.0 Findings and
determinations. The findings and
determinations hereinafter set forth are
supplementary and in addition to the
findings and determinations made in
connection with the issuance of the
order and each of the previously issued
amendments thereto; and all of said
previous findings and determinations
are hereby ratified and affirmed except
insofar as such finding and
determinations may be in conflict with
the findings and determinations set forth
herein.

(a) Findings upon the basis of the
hearing record. Pursuant to the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
and the applicable rules of practice and

1 This order shall not become effective unless and
until the requirements of § 900.14 of the rules of
practice and procedure governing proceedings to
formulate marketing agreements and orders have
been met.

procedure effective thereunder (7 CFR
Part 900), a public hearing was held in
Bakersfield, California, on April 5-22,
1983, upon proposed amendments to the
marketing agreement, as amended, and
to Order No. 907, as amended (7 CFR
Part 907), regulatinhg the handling of
Navel oranges grown in Arizona and
Designated Parts of California. Upon the
basis of the evidence introduced at such
hearing and the record thereof, it is
found that:

(1) The said order, as amended and as
hereby further amended, and all of the
terms and conditions thereof, will tend
to effectuate the declared policy of the
act;

(2) The said order, as amended and as
hereby further amended, regulates the
handling of navel oranges grown in the
designated production area in the same
manner as, and is applicable only to
persons in the respective classes of
commercial or industrial activity
specified in, the marketing agreement
and order upon which hearings have
been held;

(3) The said order, as amended and as
hereby further amended, is limited to its
application to the smallest regional
production area that is practicable
consistent with carrying out the
declared policy of the act;

(4) The said order, as amended and as
hereby further amended, prescribes, so
far as practicable, such different terms,
applicable to different parts of the
production area, as are necessary to
give due recognition to differences in the
production and marketing of navel
oranges; and

(5) All handling of navel oranges
grown in the designated production area
is in the current of interstate or foreign
commerce or directly burdens, obstructs,
or affects such commerce.

It is, therefore, ordered, That, on and
after the effective data thereof, all
handling of navel oranges grown in the
production area shall be in conformity
to, and in compliance with, the terms
and conditions of the said order, as
amended, and as hereby further
amended as follows:

The provisions of the proposed
marketing agreement and order,
amending the order, contained in the
recommended decision issued by the
Administrator on April 5, 1984, and
published in the Federal Register on
April 11, 1984 (49 FR 14360), shall be and
are the terms and provisions of this
order, amending the order, subject to
changes in §§ 907.21, 907.22, 907.29(n).
907.30, 907,31, 907,33, 907.50, 907.51(b).
907.54(b), and 907.60 and are set forth in
full herein.
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PART 907—[AMENDED]

Section 807.10 is amended by revising
the first sentence to read as follows:

§307.10 Handie.

“Handle™ means to buy, sell, consign,
transport, or ship oranges (except as a
common or contract carrier of oranges
owned by another person), or in any
other way to place oranges in the
current of commerce, between the State
of California and any point outside
thereof in the continental United States
or Canada, or within the State of
California, or between the State of
Arizona and any point outside thereof in
the continental United States or Canada,
or within the State of Arizona. * * *

Section 807.17 is revised to read as
follows:

§907.17 Carload.

“Carload"” means a quantity of
oranges equivalent to 1,000 cartons of
oranges, or such other quantity of
oranges, as may be established by the
committee with the approval of the
Secretary.

Section 907.18 is revised to read as
follows:;

§907.18 Export.

"Export" means shipments of oranges
to points outside the continental United
States and Canada.

Section 907.20 is revised to read as
follows:

§907.20 Establishment and membership.

There is hereby established a Navel
Orange Administrative Committee
consisting of 11 members, for each of
whom there shall be one alternate, and
for each grower and handler member an
additional alternate. Six of the members
and their respective alternates shall be
growers. Four of the members and their
respective alternatives shall be
handlers, or employees of handlers, or
employees of central marketing
organizations. One member of the
committee and an alternate of such
member shall be selected as provided in
3907.23 and shall be referred to in this
part as the “public” member of the
tommittee, The six members of the
ctommittee who shall be growers are
referred to in this part as “grower”
members of the committee and the four
members who shall be handlers, or
employees of handlers; or employees of
central marketing organizations are
relerred to in this part as “handler”
members of the committee.

Section 907,21 is revised to read as
follows:

§907.21 Term of office.

The term of office of each member
and alternate member of the committee
shall be for a period of two years, and
such terms shall begin on October 1 of
each even-numbered year: Provided,
That such members and alternates shall
serve in such capacities for the portion
of the term of office for which they are
selected and qualify and until their
respective successors are selected and
have qualified. The consecutive terms of
office of members, not including
alternate members or additional
alternate members, shall be limited to
three terms. No person having served
three consecutive terms shall serve as a
member, alternate member, or
additional alternate member for the next
succeeding term of office. Members of
the committee who have served three
consecutive two-year terms as of
October 1, 1984, are not eligible to serve
on the committee as a member or
alternate until October 1, 1986.

Section 907.22 is amended by revising
paragraphs (a) and (b), (c), (d), (e). and
(f) and adding new paragraph (g) to
read:

§907.22 Nominations.

(a) With respect to paragraph (b) and
(c) of this section, the time and manner
of nominating members, alternate
members, and additional alternate
members of the committee shall be
prescribed by the Secretary. With
respect to paragraph (d) of this section,
the committee, with the approval of the
Secretary; shall adopt procedural rules
and regulations to be observed for (1)
the selection of candidates for members,
alternate member, and additional
alternate member nonminations, and (2)
the conducting of such nominations by
mail balloting.

(b) Any cooperative marketing
organization, or the growers affiliated
therewith, which handled more than 50
percent of the total volume of oranges
handled in fresh domestic channels,
including Canada, during the fiscal year
in which nominations for members and
alternate members of the committee are
submitted shall nominate no more than
three grower members, three alternate
grower members, three additional
alternate grower members, two handler
members, two alternate handler
members and two additional alternate
handler members of the committee, In
the event that no cooperative marketing
organization handled more than 50
percent of the total volume of oranges
handled during the fiscal year in which
nominations for members and alternate
members of the committee are
submitted, committee representation

shall be reallocated in accordance with
§ 907.29(n) of this part.

(c) All cooperative marketing
organizations which are not qualified
under paragraph (b) of this section, or
the growers affiliated therewith, shall
nominate one grower member, one
alternate grower member, and one
additional alternate grower member.

(d) All growers which are not
qualified under paragraphs (b) and (c) of
this section shall nominate at least two
grower members, two alternate grower
members, two additional alternate
grower members, two handler members,
two alternate handler members, and two
additional alternate handler members of
the committee.

(e) When voting for nominees, each
grower shall be entitled to cast one vote
which shall be cast on behalf of such
grower, the grower's agents,
subsidiaries, affiliates, and
representatives.

{f) The public member and an
alternate public member of the
committee, shall be selected by the
Secretary pursuant to § 907.23 and shall
not be growers or handlers, or
employees, agents, or representatives of
growers or handlers (other than a
charitable or educational institution
which is a grower or handler), or of a
central marketing organization.

(g) Grower and handler member,
alternate member and additional
alternate member positions may be
allocated pursuant to § 807.29(n) of this
part.

Section 907.23 is revised to read as
follows:

§907.23 Selection.

From the nominations made pursuant
to §907.22(b) or from other qualified
growers and handlers, the Secretary
shall select three grower members and
two handler members of the committee,
an alternate and an additional alternate
to each such member. From the
nominations made pursuant to
§ 907.22(c) or from other qualified
growers the Secretary shall select one
grower member of the committee, an
alternate and an additional alternate to
such grower member. From the
nominations made pursuant to
§ 907.22(d) or from other qualified
growers and handlers the Secretary
shall select two grower and two handler
members of the committee, an alternate
and an additional alternate to each such
grower and handler members. The
Secretary shall select one public
member and one alternate public
member of the committee in his .
discretion from qualified persons
suggested by the public, and industry at
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large, as well as the respective
committees.

Section 907.29 is amended by revising
paragraph (n) to read as follows:

§907.29 Duties.

(n) With the approval of the Secretary,
to reapportion the number of grower
members or handler members on the
committee who are nominated pursuant
to § 907.22 (b), (c), and (d). Any such
reapportionment shall be based, insofar
as practicable, upon the proportionate
amount of navel oranges handled by the
respective types of marketing
organizations: Provided, That (1) any
cooperative which handled 50 percent or
less, but more than 40 percent of the
total quantity or oranges handled in
fresh domestic channels, including
Canada, shall be entitled to two grower
members, two handler members, their
respective alternates and additional
alternates, and (2) any reapportionment
based on §907.29(n)(1) shall be
allocated proportionately to either or
both groups which have the greatest
increase in oranges handled in fresh
domestic channels. Any
reapportionment of membership shall
provide that no grower group could
nominate more than five members
regardless of the volume handled and
each grower group would be entitled to
nominate at least one grower member
provided that such group handled at
least five percent of the volume handled.

Section 907.30 is amended by revising
paragraph (a) to read as follows:

§ 907.30 Procedure.

(a) Seven members of the committee
shall constitute a quorum and any action
of the committee shall require at least
seven concurring votes.

Section 907.31 is revised to read as
follows:

§907.31 Expenses and compensation.

The members and alternates of the
committee shall be reimbursed for
expenses necessarily incurred by them
in the performance of their duties under
this part. Members and alternates shall
receive compensation at a rate to be
recommended by the committee and
approved by the Secretary which rate
shall not exceed $100 per day or portion
thereof spent in performing such duties.
The public member and alternate shall
receive compensation at a rate 1o be
recommended by the committee and
approved by the Secretary which rate
may be greater than $100, but shall not
exceed $250 per day or portion thereof
spent in performing such duties.

Section 807.33 is revised to read as
follows:

§ 907.33 Research and development.
The committee, with the approval of
the Secretary, may establish or provide
for the establishment of marketing
research and development projects
designed to assist, improve, or promote

“the marketing, distribution, and

censumption of navel oranges. Such
projects may provide for any form of
marketing promotion, including paid
advertising. The expense of such
projects shall be paid from funds
coliected pursuant to this part.

A new § 907.34 is added to read as
followes:

§907.34 Consumer affairs advisors.

The committee may appoint such
consumer affairs advisors as it deems
appropriate and determine the
compensation and define the duties of
such advisors.

Add a new paragraph (d) to § 907.41
to read:

§907.41 Assessments.

(d) Assessments not paid within a
period of time prescribed by the
commitiee may be made subject to
interest or late payment charges, or
both. The period to time, rate of interest,
and late payment charge shall be as
recommended by the committee and
approved by the Secretary: Provided,
That when interest or late payment
charges are in effect, they shall be
applied to all assessments not paid
within the prescribed period of time.

Section 907.50.[8] is revised to read: °

§907.50 Marketing policy.

(a) Prior to the recommendation for
regulation for each prorate district, the
committee shall submit to the Secretary
its marketing policy for the ensuing
season. Such marketing policy shall
contain the following information: (1)
The available crop of oranges in the
prorate district, including estimated
quality and composition of sizes; (2) the
estimated utilization of the crop,
showing the quantity and percentages of
the crop that will be marketed in
domestic; export, and by-product
channels, together with quantities
otherwise to be disposed of; (3) a
schedule of estimated shipments to be
recommended to the Secretary during
the ensuing season: (4) available
supplies of competitive oranges in all
producing areas of the United States; (5)
level and trend of consumer income; (6)
estimated supplies of competitive citrus
commodities; and (7) any other pertinent

factors bearing on the marketing of
oranges.

In formulating its marketing policy the
committee should give due
consideration to the onset and duration
of prorate, the length of the prorate
period, and size regulation. In the event
that it becomes advisable to
substantially modify such marketing
policy the committee shall submit to the
Secretary a revised marketing policy
setting forth the information as required
in this paragraph.

Section 907.51 is amended by revising
paragraphs (a) paragraph (b) is shown
for the convenience of the reader. and
(c) to read as follows:

§ 907.51 Recommendations for volume
regulation.

(a) The committee may recommend to
the Secretary the total quantity of
oranges which it deems advisable to be
handled during the next succeeding
prorate period in each prorate district:
Provided, That the committee may
establish a limitation on the maximum
number of prorate periods during a
season and the beginning and ending
dates for such periods, If, for any
reason, the committee recommends the
issuance of volume regulation but fails
to recommend to the Secretary the total
quantity of oranges which it deems
advisable to be handled during the next
succeeding prorate period in each
prorate district, views of the committee
members with respect to its failure to
act shall be submitted promptly to the
Secretary.

(b) In making its recommendations the
committee shall provide equity of
marketing opportunity to handlers in all
districts and shall give due
consideration to the following factors:
(1) Market prices for oranges, including
market prices by grades and sizes: (2)
supply of oranges on track at, and
enroute to, the principal markets; (3)
supply, maturity, and condition of
oranges to the area of production,
including the grade and size composition
thereof; (4) market prices and supplies of
citrus fruits from California, Arizona,
and competitive producing areas, and
supplies of other competitive fruits; (5)
trend and level in consumer income; (6)
an evaluation and recommendation
concerning the beginning and ending
dates for volume regulation and the
length of in each prorate period: and (7)
other relevant factors.

(c) At any time prior to or during the
prorate period for which the Secretary.
pursuant to § 907.52, has fixed the
quantity of oranges which may be
handled, the committee may, if such
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action is deemed advisable, recommend
to the Secretary that such quantity be
increased for such prorate period. Any
such recommendation, together with the
committee's reasons for such
recommendation, shall be submitted
promptly to the Secretary.
. . * - »

Section 907.52 is revised to read as
follows:

§907.52 lssuance of volume regulation.

Whenever the Secretary shall find,
from the recommendations and
information submitted by the committee,
or from other available information, that
to limit the quantity of oranges which
may be handled in each prorate district
during a specified prorate period will
tend to effectuate the declared policy of
the act, the Secretary shall fix such
quantity, Such regulations may be made
effective, as authorized by the act,
irrespective of whether the season
average price for pavel oranges is in
excess of the parity price specified
therefor in the act, The quantity so fixed
may be increased by the Secretary at
any time prior to or during such period.

Section § 807.53 is amended by
revising paragraphs (b), (c), (f), (g) and
(h) and adding new paragraph (i) as
follows:

§807.53 Prorate bases.

, . » * L

(b) Such application shall be
substantiated in such manner and shall
be supported by such evidence as the
committee may require, and shall
include at least (1) the name and
address of the producer or duly
authorized agent, if any, for each grove
or portion thereof, the fruit of which is
included in the quantity or oranges
available for current shipment by the
applicant; (2) an accurate description of
the location of each such grove or
portion thereof, including the number of
acres contained therein; (3) an estimate
of the total quantity of oranges available
for current shipment in terms of a unit of
measure designated by the committee,
contained in each grove or portion
tnereof deseribed in paragraph (b)(2) of
this section; and (4) an estimate of the
lotal quantity of oranges available for
current shipment by the applicant in
terms of a unit of measure designated by
the committee. If at the time of filing of
an application under this section the
committee finds that there is an error,
Omission, inaccuracy or inadequacy in
such application, or that any estimates
tontained in such application are not
feasonably calculated to apprise the
tommittee of the information required

¥ this section, it shall return the

application to the applicant for
correction or completion. Applicants
may resibmil applications to the
committee for its consideration at any
subsequent time,

(c) Each application shall include a
certification by the handler that the
handler has control, for all purposes
relating to this part, of the oranges
described in the application.

» * * - *

(f) When any person having a prorate
base has remaining a quantity smaller
than such person's allotment, such
person shall be removed from the
prorate base or that prorate base shall
be reduced so that the allotment based
thereon shall not exceed the quantity of
oranges remaining under the handler's
control; Provided, That such handler
shall receive due allotment to the extent
necessary to pay back loans which the
handler is obligated to repay in any
prorate period that repayment of loans
may be due.

(g) The committee shall determine the
accuracy of the information submitted
pursuant to this section. Except as
provided in (b) of this section, whenever
the committee finds that there is an
error, omission, inaccuracy or
inadequacy in any such information, it
shall correct the same after granting the
person who submitted such report a
reasonable opportunity to discuss with
the committee the factors considered in
making the correction. If it is determined
that an error, omission, or inaccuracy
has resulted in the establishment of a
smaller or a larger quantity of oranges
available for current shipment than that
to which a person was entitled under
this part, such quantity shall be
increased or decreased, over such
period as may be determined by the
committee, by an amount necessary to

correct the error, omission inaccuracy or

inadequacy.

(h) During any prorate period when
volume regulation is likely to be
recommended, the committee shall
compute, with respect to each prorate
district, the total quantity of oranges
available for current shipment by each
person who has applied for a prorate
base and for allotments, except as
provided in paragraph (b) of this section.
On the basis of such computation, the
committee shall fix a prorate base for
each person who is entitled thereto.
Such prorate base shall represent the
ratio between the total quantity of
oranges available for current shipment
in the particular prorate district by each
applicant and the total quantity of
oranges available for current shipment
in such district by all such applicants.
The committee shall notify the Secretary

of the prorate base fixed for each person
and shall notify each such person of the
prorate base so fixed.

(i) The committee shall, with the
approval of the Secretary, adopt
procedural rules and regulations to
effectuate the provisions of this § 907.53.

Section 907.54 is revised by adding a
new heading to the existing paragraph
and designating that paragraph as
paragraph (a), and adding a new
paragraph (b). As amended, § 907.54
reads as follows:

§ 907.54. Allotments.

(a) General maturity allotments.
Whenever the Secretary has fixed the
quantity of oranges which may be
handled during any prorate period in a
prorate district, the committee shall
calculate the quantity of oranges which
may be handled by each such person
during such prorate period. The said
quantity shall be the allotment of such
person and shall be in an amount
equivalent to the product of the prorate
base of such person and the total
quantity of oranges grown in such
prorate district and fixed by the
Secretary as the total quantity of
oranges which may be handled during
such prorate period. The committee
shall give reasonable notice to each
person of the allotment computed for
such person pursuant to this part.

(b) Marketing incentive allotments.
During any prorate period in which
volume regulation is in effect, any
handler may handle, in addition to other
allotment, an amount of oranges
equivalent to 10 percent of the handler's
prorate period allotment in each of three
separate prorate peribds and at such
other times and in such other amounts
as may be recommended by the
committee and approved by the
Secretary. Use of marketing incentive
allotment may be made by the handler
upon prior notification to the committee.
This incentive increase is in addition to
the allowance for overshipments
provided for in § 907.55. The committee
shall, with the approval of the Secretary,
adopt rules and regulations to establish
the types of market development
programs that would be available for
market incentive allotments, as well as
provide for a deduction against the
quantity of oranges which a handler has
available for current shipment in the
event that the handler fails to use all or
a portion of the marketing incentive
allotment issued or uses such allotment
for other than specified purposes. Such
rules and regulations may also require
that the handler, after each marketing
incentive allotment period is over,
furnish the committee with reports,
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records, and other documentation to
substantiate the use of marketing
incentive allotment.

Section 907.55 is revised to read as
follows:

§907.55 Overshipments

During any period for which the
Secretary has fixed the total quantity of
oranges which may be handled, any
person who has received an allotment
for such prorate period as calculated
under § 907.54(a), and whose total
allotment is not loaned, or is not
required for the repayment of an
allotment loan or as a deduction fora
prior overshipment, may handle in
addition to such allotment an amount of
such oranges equivalent to 20 percent of
such allotment, or one carload,
whichever is the greater: Provided,
however, That the committee may, with
the approval of the Secretary, reduce
ssuch 20 percent to a percentage not less
than 10 percent: Any Provided fosther,
That, if subsequent to the determination
of general maturity, allotment (other
than short life allotment) is forfeited in
any prorate district during any prorate
period, such forfeiture shall be used to
reduce the amount of maximum
permissible overshipments made during
such prorate period, unless the forfeiting
handler shall have made a bona fide
and timely offer to the committee to lend
the handler's undershipment. Such
forfeiture shall be first applied to
handlers within such district in which
the forfeiture occurred and second to
qualified handlers in other districts.
Allocation of forfeitures to handlers who
have overshipped shall be made in
proportion to, but not in excess of, the
quantity overshipped by each such
handler. In the case of short-life
allotments; any forfeiture thereof shall
be credited as above provided only
against overshipment of allotments
issued pursuant to § 907.54(a). However,
no handler who has overshipped more
than the maximum permissible under
this section shall participate in the
credits allowed by this provision. The
guantity of oranges so handled in excess
of each such person's allotment (but not
exceeding an amount equivalent to the
excess shipments permitted under this
section) shall be deducted from each
such person’s allotment for the next
prorate period: Provided, That no such
deduction shall apply when such
quantity is entirely reduced by
application of forfeited allotment. If
such person's allotment for such prorate
period is in an amount less than the
excess shipments permitted under this
section, as reduced by the application of
forfeited allotment, the remaining

quantity shall be deducted from
succeeding prorate period allotment
issued to each such person until such
excess has been entirely offset: And
Provided further, That no overshipment
incurred during one season shall be
deducted from allotments issued during
the following season. The provisions of
this section shall not apply to any
person who, during any prorate period,
has not received an allotment under this
subpart for such prorate period. The
committee, with the approval of the
Secretary, shall adopt procedural rules
and regulations to effectuate the
provisions of this § 907.55.

Section 907.56 is revised to read as
follows:

§907.56 Undershipments.

If any person handles during any
week or longer prorate period a quantity
or oranges, covered by a regulation
issued pursuant to § 907.52, in an
amount less than the allotment of

- oranges for such period, such person

may handle, in addition to such person's
allotment for the next two succeeding
weeks only, a quantity of such oranges
equivalent to such undershipment
except that the undershipment of early
maturity allotment shall not entitle a
handler to so handle an additional
quantity of oranges: Provided, That with
the approval of the Secretary, the
committee may increase or decrease the
number of weeks or prorate periods over
which undershipments of allotment may
be carried forward.

Section 907.57 is amended by revising
paragraph (c) to read as follows:

§907.57 Allotment loans.

(c) An allotment shall be loaned,
pursuant to paragraph (a) of this section,
for use only during the prorate period for
which such allotment was issued.
Persons securing repayment of an
allotment loan may use such allotment
only during the prorate period in which
the repayment is made.

Section 907.59 is revised to read as
follows:

§907.59 Priority of aliotments.

During any prorate period in which a
person received an allotment, pursuant
to § 907.54, and has the right to handle a
quantity of oranges in addition to the
quantity represented by such allotment,
by reason of (a) an undershipment of an
allotment pursuant to § 907.56; or (b) the
repayment of a loaned allotment
pursuant to § 907.57; or (c) a borrowed
allotment pursuant to § 907.57, and such
person handles a quantity of oranges

which is less than the total quantity of
such oranges which such person may
handle during such prorate period, the
amount of such oranges handled shall
first apply to such person's current
prorate period allotment (or to that
portion which is not used pursuant to
§ 907.55 or § 907.57). The remaining
amount, if any, shall be applied in the
following order: second, to any
undershipment of allotments, pursuant
to § 907.56; third, to any allotment repaid
to such person pursuant fo § 907.57;
fourth, to any allotment borrowed,
pursuant to § 907.57.

Revise § 907.60 to read:

§907.60 Early maturity allotments.

Notwithstanding the provisions of
§ 907.54(a) the committee may, prior to
the reaching of general maturity, issue
special allotments for the handling of
oranges of early maturity. Handlers
controlling oranges of early maturity
may apply to the committee for such
allotments on forms prescribed by the
committee and shall furnish to the
committee such information as it may
require. On the basis of all available
information and after consideration of
all of the factors enumerated in
§ 907.51{b) the committee shall
determine the extent to which early
maturity allotment shall be granted.
Total early maturity allotments
approved by the committee shall be
allocated in an equitable manner among
the requesting handlers who qualify
therefor. Early maturity allotments
issued to any handler may be used only
during the prorate period for which
issued, and the undershipment of any
such allotment shall not entitle such
handler to handle an additional guantity
of oranges due to such undershipment.
Upon the reaching of general maturity.
the quantity of oranges available for
current shipment of any handler who
failed to use all of the early maturity
allotments issued to such handler shall
be adjusted by deducting therefrom an
amount not exceedingdwice the amoun!
of unused early maturity allotmen!.
Early maturity allotments are
transferrable to other handlers who
received early maturity allotments in the
same prorate period: Provided, Thal
transfers of early maturity allotments
shall be made through the committee:
And Provided Further, That, upon such
transfer of allotment, the transferee
shall be obligated to use the transferred
allotment during the prorate period or
which it was issued and if such handler
fails to do so shall have such handler's
oranges available for current shipmen!
adjusted in the same manner as if the
transferred allotment had been issued 10
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such handler by the committee. The
committee shall, with the approval of
the Secretary, adopt procedural rules
and regulations to effectuate the
provisions of this part. Such rules and
regulations may authorize the reduction
of each-handler's quantity of oranges
available for current shipment by all or
a portion of the amount of oranges each
such handler ships prier to general
maturity and may provide for other
appropriate modifications and
adjustments necessary to carry out
these provisions.

§907.61 [Amended]

Section807.61 is amended by
changing the reference to *'§907.54" to
read '§ 807.54{a)" in the first sentence
thereof.

§907.61a [Amended]

Section 807.61a is amended by
changing the reference to “§ 907.54" to
read "*§ 907.54(a)" in the first sentence
thereof. *

Section 907.64 is revised to read as
follows:

§907.64 Issuance of size regulation.

Whenever the Secretary shall find,
from the findings, recommendations,
and information submitted by the
committee, or from other available
information, that to limit the handling of
oranges by sizes would tend to
effectuate the declared policy of the act,
the Secretary shall fix the sizes of
oranges grown in each such prorate
district which may be handled during
the specified period. When any such
size regulation restricts the handling of a
portion of a specified size, the quantity
of such size that may be handled by a
handler during a particular prorate
period shall be established as a
percentage of (a) the allotment issued to
such handler during the particular
prorate period when volume regulation
is in effect, and (b) the total weekly
volume handled by such handler when
volume regulation is not in effect. Any
such regulation may provide that the
handling of oranges shipped to Canada
shall be subject to size regulation
ifferent from the size regulation
applicable to the handling of other
shipments of oranges. The committee
shall be informed immediately of any
such regulation issued by the Secretary,
and the committee shall promptly give
adequate notice thereof to all handlers.

Section 907.67 is revised to read as
follows:

§907.67 Oranges not subject to
regulation.

Except as otherwise provided in this
section, nothing contained in this

subpart shall be construed to authorize
any limitation of the right of the initial
thandler of oranges to: (a) Handle
oranges to charitable institutions for
consumption by such institutions or to
relief agencies for distribution by such
agencies; (b) handle oranges to
commercial processors for processing
into preducts, including juice; (c) export
oranges or handle oranges to exporters
for export purposes; (d) handle oranges
by parcel post or by railway express; or
(e) handle oranges in such minimum
quantities or in such types of shipments
as the committee may, with the approval
of the Secretary, prescribe. No
assessment shall be levied pursuant to

§ 907.41 on oranges disposed of for the
purposes specified in this section. The
committee shall prescribe and
periodically review, with the approval of
the Secretary, such rules, regulations,
and safeguards as it may deem
necessary to prevent oranges shipped
under the provisions of this section from
entering into commercial channels of
trade contrary to or in violation of this
subpart.

Section 907.70 is revised to read as
follows:

§907.70 Weekly report.

On or before such day of each week
as may be designated by the committee,
each person who first handles oranges
shall report to the committee, in such
manner as may be designated and on
forms made available by it, the
following information with respect to
the total of all oranges disposed of by
each such handler during the
immediately preceding week: (a) The
total quantity handled; (b) the total
quantity disposed of for manufacture
into by-products, showing the identity of
each by-products processor involved
and the quantity of each; (c) the total
quantity disposed of for export, showing
the destination and quantity of each
such disposition; (d) the total quantity
shipped for disposition to persons on
relief, including quantity donated for
charitable purposes, and shipments by
parcel post-or express, showing the
destination and quantity of each such
shipment;-and (e) the total quantity
disposed of otherwise, showing manner
and quantity of each such disposition.

Section 907.71 is revised to read as
follows:

§907.71 Manifest report.

Each person who first handles
oranges shall furnish to the committee
information regarding the size of
oranges in each standard packed carton
orits equivalent handled by such
handler whether such shipments were

destined to points in the United States
and Alaska or to Canada and shall mail
ordeliver such information to said
committee orits duly authorized
representative within 24 hours after
shipment is made in such manneras the
committee shall prescribe and upon
forms prepared by it.

Add a new center heading “Records
and Retention™ following § 907.72 and a
new §907.73 to read:

Record and Retention

§907.73 Reports.

(a) Each’handler shall maintainsuch
records which will clearly show the
details of such handler’s receipts and -
acquisition of oranges, sales, shipments,
dispositions, inventories and suchother
specific information as prescribed by the
committee and approved by the
Secretary which will relate to the
hangdling and disposition of oranges.

(b) All such records specified shall be
retained by the handler for a period of
three years following the end of the
fiscal yearin which such transactions
occurred. If within the three-year period,
the committee notifies the handler in
writing that the retention of such
records, or specified records, is
necessary in connection with a
proceeding under the Act, & court action,
or-a compliance investigation by the
Secretary or the.committee specified in
such notice, the handlers shall retain
such records, or specified records, until
further written nntification from the
committee. The committee shall give
further written notification to the
handler when retention of the reconds is
no longer necessary.

(c) Each handler shall make availshie
to authorized representatives of the
committee and the Secretary at any time
during reasonable business hours all
records provided forin this part for
examination and audit, and shall permit
access to all premises where records are
maintained or stored and where oranges
are received, stored, prepared for
market, or handled. The committee shall
make suchchecks of oranges or-audits
of handlers’ records as it.deems
appropriate or which are requested by
the Secretary te insure that avourate
information as required in this partis
being furnished by handlers.

(d) All reports and information
submitted by handlers pursuant to the
provisions of this part shall be received
by and atall times be in the custody of
one or more designated employees of
the committee. Such employees shall not
disclose to any person, other than the
Secretary upon request therefor, data, or
information obtained or extracted from
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such réports and records which might
affect the trade position, financial
condition, or business operation of the
particular handler from whom received:
Provided, That such data and
information may be combined, and
made available in the form of general
reports in which the identities of the
individual handlers furnishing the
information is not disclosed.

Section 907.80 is revised to read as
follows:

§ 907.80 Compliance.

Except as provided in this part, no
person shall handle oranges during any
prorate period in which a regulation
issued by the Secretary pursuant to
§ 907.52 is in effect, unless such oranges
are, or have been, handled pursuant to
an allotment therefor, or unless such
person is otherwise permitted to handle
such oranges under the provisions of
this part; and no person shall handle
oranges except in conformity with the
provisions of this part and the
regulations issued under this part.

Section 907.83 is amended by revising
paragraphs (c), (d) and (e) and adding a
new paragraph (f) to read as follows:

§507.83 Termination.

- » * - *

(¢)(1) The Secretary shall terminate
the provisions of this subpart at the end
of a fiscal year in which the Secretary
has found by referendum that such
termination is favored by producers
who, during a representative period
determined by the Secretary, have been
engaged in the production for market of
oranges in the production area:
Provided, That such termination shall be
effective only if announced on or before
September 15 of the then current fiscal
year.

(2) To determine whether continuance
is favored by producers, the required
percentages set forth in the act with
respect to producer approval of the
issuance of a marketing agreement and
order regulating the handling of citrus
fruits produced in any area producing
what is known as California citrus fruits
(approval by three-fourths of the
producers who, during a representative
period, determined by the Secretary,
have been engaged, within the
production area, in the production of
navel oranges for market; or by
producers who, during such
representative period, have produced for
markel at least two-thirds of the volume
of navel oranges produced within the
production area for market) shall be
used. In the event that a referendum is
utilized to aid in making this
determination, such required

percentages for continuance shall be
held to be complied with if, of the total
number of producers, or the total volume
of navel oranges produced for market,
as the case may be, represented in such
referendum, the percentage favoring
continuance is equal to or in excess of
the percentage required.

- (d) Upon recommendation of the
committee, received not later than
January 15 of an odd numbered year, the
Secretary shall conduct a referendum
prior to March 15 of such year to
ascertain whether continuance of this
part is favored by growers as
determined in accordance with (c)(2) of
this section. The committee, with the
approval of the Secretary, shall adopt
such rules and regulations as necessary
to establish the basis for the
recommendation provided for in this
section.

(e) The Secretary shall conduct a
referendum by August 1, of the sixth
year following the effective date of this
section and no later than August 1,
every sixth year thereafter to find
whether, in accordance with paragraph
(¢) of this section, continuance of the
order is favored by producers.

(f) The provisions of this part shall, in

"any event, terminate whenever the

provisions of the act authorizing them
cease to be in effect.

Order ' Amending the Order, as
Amended, Regulating the Handling of
Valencia Oranges Grown in Arizona and
Designated Part of California

Section 908.0 Findings and
determinations. The findings and
determinations hereinafter set forth are
supplementary and in addition to the
findings and determinations made in
connection with the issuance of the
order and each of the previously issued
amendments thereto; and all of said
previous findings and determinations
are hereby ratified and affirmed except
insofar as such findings and
determinations may be in conflict with
the findings and determinations set forth
herein.

(a) Findings upon the basis of the
hearing record. Pursuant to the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
and the applicable rules of practice and
procedure effective thereunder (7 CFR
Part 900), a public hearing was held in
Bakersfield, California, on April 5-22,
1983, upon proposed amendments to the
marketing agreement, as amended, and
to Order No. 908, as amended (7 CFR

! This order shall not become effective unless and
until the requirements of § 900.14 of the rules or
practice and procedure governing proceedings to
formulate marketing agreements and orders have
been met.

Part 908), regulating the handling of
Valencia oranges grown in Arizona and
Designated Part of California. Upon the
basis of the evidence introduced at such
hearing and the record thereof, it is
found that:

(1) The said order, as amended and as
hereby further amended, and all of the
terms and conditions thereof, will tend
to effectuate the declared policy of the
act;

(2) The said order, as amended and as
hereby further amended, regulates the
handling of Valencia oranges grown in
the designated production area in the
same manner as, and is applicable only
to persons in the respective classes of
commercial or industrial activity
specified in, the marketing agreement
and order upon which hearings have
been held;

(3) The said order, as amended and as
hereby further amended, is limited to its
application to the smallest regional
production area that is practicable
consistent with carrying out the
declared policy of the act;

(4) The said order, as amended and as
hereby further amended, prescribes, so
far as practicable, such different terms,
applicable to different parts of the
production area, as are necessary to
give due recognition to differences in the
production and marketing of Valencia
oranges; and

(5) All handling of Valencia oranges
grown in the designated production area
is in the current of interstate or foreign
commerce or directly burdens, obstructs,
or affects such commerce.

It is, therefore, ordered, That, on and
after the effective date thereof, all
handling of Valencia oranges grown in
the production area shall be in
conformity to, and in compliance with,
the terms and conditions of the said
order, as amended, and as hereby
further amended as follows:

The provisions of the proposed
marketing agreement and order,
amending the order, contained in the
recommended decision issued by the
Administrator on April 5, 1984, and
published in the Federal Register on
April 11, 1984 (49 FR 14360), shall be and
are the terms and provisions of this
order, amending the order, subject to
changes in §§ 908.21, 908.22, 908.28(n).
908.30, 908.31, 908.33, 808.50, 908.51(?).).‘
908.54(b), and 908.60 and are set forth in
full herein.

PART 808—[AMENDED]

The first sentence of § 908.11 is
revised to read as follows:
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§908.11 Handle.

“Handle” means to buy, sell, consign,
transport, or:ship oranges (except asa
common or contract carrier of oranges
owned by another person), or in any
other way to place oranges in the
current of commerce, between the State
of California and any point outside
thereof in the continental United States
or Canada, or within the State of
California, or between the State of
Arizona and any point outside thereof in
the confinential United States or
Canada, or within the State of
Arizona. * * *

Section 908.18 is revised to read as
follows:

§908.18 Carload.

“Carload” means a quantity of
oranges equivalent to 1,000 cartons of
granges, or:such other quantity of
oranges, as may be established by the
committee with the approval of the
Secretary.

Section 908.19 is revised to.as read
follows:

§908.19 Export.

“Export” means shipments of oranges
to points outside the continental United
States and Canada.

Section'908.20 is revised to read as
follows:

§908.20 Establishment and membership.

There is hereby established a
Valencia Orange Administrative
Committee consisting of 11 members, for
each of whom there shall be one
alternate, and for each grower and
handler member an additional alternate.
Six of the members and their respective
alternates shall be growers. Four of the
members and their respective alternates
shall be handlers, or employees of
handlers, or employees of central
marketing organizations. One member of
the committee and an alternate of such
member shall be selected as provided in
§908.23 and shall be referred to in this
part as the “'public’ member of the
committee. The six members of the
wmmittee who shall be growers are
referred to in this part as “grower"’
members of the sommittee and the four
members who shall be handlers, or
employees of handlers, or employees of
central marketing organizations are
referred to in this part as “handler”
menibers of the committee.

_ Section 908.21 is revised to read as
h)hows:

§908.21 Term of office.

_ The term of office of each member
«.I_nd alternate member of the committee
shall be for a period of two years, and

such terms shall begin on February 1 of
each even-numbered year: Provided,
That such members and alternates shall
serve in such capacities for the portion
of the term of office for which they are
selected and qualify and until their
respective successors are selected and
havequalified. The consecutive terms of
office of members, not including
alternate members or additional
alternate members, shall be limited to
three terms. No person having service
three consecutive termsshall serve asa
member, alternate member or additional
alternate member for the next
succeeding term of office. Members of
the committee who have served three
consecutive two-year terms as of
February 1, 1986, are not eligible to
serve on'the committee as member or
alternative until February 1, 1988.

Section908.22 is amended by revising
paragraphs (a) and (b), (c), (d). (e), and
(f), and adding new paragraph (g) to
read:

§908.22 Nominations.

(a) With respect to paragraphs (b) and
(c) of this section, the time and amanner
of nominating members, alternate
members, and additional alternate
members of the committee shall be
prescribed by the Secretary. With
respect to paragraph (d) of this section,
the committee, with the appreval of the
Secretary, shall adoptprocedural rules
and regulations te be observed for (1)
the selection of candidates for member,
alternate member, and additienal
alternate membernominations, and (2)
the conducting of such nominations by
mail balloting.

(b) Any cooperative marketing
organization, or the growers affiliated
therewith, which handled more than 50
percent of the total volume of oranges
handled in fresh domestic channels,
including Canada, during the marketing
year in which nominations for members
and alternate members of the committee
are submitted ghall nominatemo more
than three grower members, three
alternate grower members, three
additional alternate grower members,
two handler members, two alternate
handler members and two additional
alternate handler members of the
committee. In the event the no
cooperative marketing organization
bandled more than 50 percent of the
total volume of oranges handled during
the marketing year in which
nominations for members and alternate
members of the committee are
submitted, committee representation
shall be reallocated in-accordance with
§ 808.29(n) of this part.

(c) All cooperative marketing
organizations which are not qualified
under paragraph [b) of this section, or
the growers affiliated therewith, shall
nominate one grower member, one
alternate growermember, one additonal
alternate grower member, one handler
member, one alternate handler member,
and one additional alternate handler
member.

(d) All growers which are not
qualified under paragraphs (b) and (c) of
this section shall nominate two grower
members, two alternate grower
members, two additional alternate
grower:members, one handler member,
one alternate handler member, and one
additional allernate handler member of
the committee.

(e) When voting for nominees, each
grower shall be entitled to cast one wote
which shall be cast on behalfofsuch
grower, the growers' agents,
subsidiaries, affiliates, and
representatives.

() The public member and an
alternate public member of the
committee shall be selected by the
Secretary pursuant to § 908.28 and shall
not be growers:or handlers, er
employees, agents, or representatives of
growers or ‘handlers (other than a
charitable or educational institution
which is a grewer or handler), or of a
central marketing organization.

(g) Grower and handler member,
alternate member and additional
alternate meniber positions may be
allocated pursuant to § 908.29(n) of this
part.

Bection 908.28 is revised to read as
follows:

§908.23 ‘Selection.

From the nominations made pursuant’
to §908.22(b) and from other qualified
growers and handlers, the Secretary
shall select three grower members and
two handler members of the committee,
and alternate and an additional
alternate to each such member. From the
nominations made pursuant to
§ 908.22(c) or from other qualified
growers and handlers the Secretary
shall select one grower member of the
committee, an alternate and an
additional alternate to such grower
member; alsp one handler member, an
alternate and an additional alternate to
such handlermentber. From the
nominations made pursuant to
§ 908.22(d)or framwther qualified
growers and handlers the Searetary
shall select two grower members of the
committee, an alternate and an
additional alternate to each such grower
members; also one handler member of
the committee, an alternate and an
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additional alternate to such handler
member. The Secretary shall select one
public member and one alternate public
member of the committee in his
discretion from qualified persons
suggested by the public, and industry at
large, as well as the respective
committees.

Section 908.29 is amended by revising
paragraph (n) to read as follows.

§ 908.29 Duties.

(n) With the approval of the Secretary,
to reapportion the number of grower
members or handler members on the
Valencia Orange Administrative
Committee who are nominated pursuant
to § 908.22(b), (c), and (d). Any such
reapportionment shall be based, insofar
as practicable, upon the proportionate
amount of Valencia oranges handled by
the respective types of marketing
organizations: Provided, That any
cooperative which handled 50 percent or
less, but more than 40 percent of the
total quantity of oranges handled in
fresh domestic channels, including
Canada, shall be entitled to two grower
members, two handler members, their
respective alternates and additional
alternates; and any reapportionment
based on § 907.29(n)(1) shall be
allocated proportionally to either or
both groups which have the greatest
increase in oranges handled in fresh
domestic channels, Any
reapportionment of membership shall
provide that no grower group could
nominate more than five members
regardless of the volume handled and
each grower would be entitled to
nominate at least one grower member
provided that such group handled at
least five percent of the volume handled.

Section 908,30 is amended by revising
paragraph (a) to read as follows:

§908.30 Procedure.

(a) Seven members of the committee
shall constitute a quorum and any action
of the committee shall require at least
seven concurring votes.

- * » - *

Section 908.31 is revised to read as

follows:

§ 808.31 Expenses and compensation.
The members and alternates of the
committee shall be reimbursed for
expenses necessarily incurred by them
in the performance of their duties under
this part. Members and alternates shall
receive compensation at a rate to be
recommended by the committee and
approved by the Secretary which rate
shall not exceed $100 per day or portion
thereof spent in performing such duties.

The public member and alternate shall
receive compensation at a rate to be
recommended by the commitiee and
approved by the Secretary which rate
may be greater than $100, but shall not
exceed $250 per day or portion thereof
spent in performing such duties.

Section 908.33 is revised to read as
follows:

§908.33 Research and development.
The committee, with the approval of
the Secretary, may establish or provide
for the establishemnt of marketing
research and development projects
designed to assist, improve, or promote
the marketing, distribution, and
consumption of Valencia oranges. Such
projects may provide for any form of
marketing promotion, including paid
advertising. The expense of such
projects shall be paid from funds
collected pursuant to this part.

A new § 908.34 is added to read as
follows:

§908.34 Consumer affairs advisors.
The committee may appoint such
consumer affairs advisors as it deems

appropriate and determine the
compensation and define the duties of
such advisors,

Add a new paragraph (d) to § 908,41
to read:

§908.41 Assessments.
» - - » *

(d) Assessments not paid within a
time prescribed by the committee may

- be made subject to interest or late

payment charges, or both. The period of
time, rate of interest, and late payment
charge will be as recommended by the
commitlee and approved by the
Secretary: Provided, That when interest
or late payment charges are in effect,
they shall be applied to all assessments
not paid within the prescribed period of
time.

Section 908.50(a) is revised to read:

§ 908.50 -Marketing policy.

(a) Prior to the recommendation for
regulation for each prorate district, the
committee shall submit to the Secretary
its marketing policy for the ensuing
season. Such marketing policy shall
contain the following information: (1)
The available crop of oranges in the
prorate district, including estimated
quality and composition of sizes: (2) the
estimated utilization of the crop,
showing the quantity and percentages of
the crop that will be marketed in
domestic, export, and by-product
channels, together with quantities
otherwise to be disposed of; (3) a
schedule of estimated shipments to be

recommended to the Secretary during
the ensuing season; (4) available
supplies of competitive oranges in all
producing areas of the United States; (5)
level and trend of consumer income; (5)
estimated supplies of competitive cirtrys
commodities; (7) any other pertinent
factors bearing on the marketing of
oranges.

In formulating its marketing policy the
committee should give due
consideration to the onset and duration
of prorate, the length of prorate periods
and size regulation. In the event that it
becomes advisable substantially to
modify such marketing policy, the
committee shall submit to the Secretary
a revised marketing policy setting fort}
the information as required in this
paragraph.

Section 908.51 is amended by revising
paragraphs (a) and (c) to read as
follows. Paragraph (b) is shown for the
convenience of the reader.

§908.51 Recommendations for volume
regulation.

(a) The committee may recommend to
the Secretary the total quantity of
oranges which it deems advisable to be
handled during the next succeeding
prorate period in each prorate district.
Provided, That the committee may
establish a limitation on the maximum
number of prorate periods during a
season and the beginning and ending
dates for such periods. If, for any
reason, the committee recommends the
issuance of volume regulation but fails
to recommend to the Secretary the total
quantity of oranges which it deems
advisable to be handled during the next
succeeding prorate period in each
prorate district, views of the committee
members with respect to its failure to
act shall submitted promptly to the
Secretary.

(b) In making its recommendation, the
committee shall provide equity of
marketing opportunity to handlers in all
districts and shall give due
consideration to the following factors:
(1) Market prices for oranges, including
market prices by grades and sizes; (2)
supply of oranges on track at, and en
route to, the principal markets: (3)
supply, maturity, and condition of
oranges in the area of production,
including the grade and size composition
thereof; (4) market prices and supplies 0!
citrus fruits from California, Arizona,
and competitive producing areas, and
supplies of other competitive fruits: (5)
trend level in consumer income; and (6)
an evaluation and recommendation
concerning the beginning and ending
dates for volume regulation and the
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length of each prorate period: and (7)
other relevant factors.

(c) At any time prior to or during the
prorate period for which the Secretary
pursuant to § 908.52, has fixed the
quantity of oranges which may be
handled, the committee may. if such
action is deemed advisable, recommend
to the Secretary that such quantity be
increased for such prorate period. Any
such recommendation, together with the
committee’s reasons for such
recommendation, shall be submitted
promptly to the Secretary.

. * * * -

Section 908.52 is revised to read as

follows:

§908.52 Issuance of volume regulation.

Whenever the Secretary shall find,
from the recommendations and
information submitted by the committee,
or from other available information, that
to limit the quantity of oranges which
may be handled in each prorate district
during a specified prorate period will
tend to effectuate the declared policy of
the act, the Secretary shall fix such
quantity. Such regulation may be made
effective, as authorized by the act,
irespective of whether the season
average price for Valencia oranges is in
excess of the parity price specified
therefor in the act. The quantity so fixed
may be increased by the Secretary at
any time prior to or during such period.

Section § 908.53 is amended by
revising paragraphs (b), (c), (f), (g) and
(h) and adding new paragraph (i) as
follows:

§908.53 Prorate bases.

* * . .

(b) Such application shall be
substantiated in such manner and shall
be supported by such evidence as the
committee may require, and shall
include at least.(1) the name and
address of the producer or duly
authorized agent, if any, for each grove
or portion thereof, the fruit of which is
included in the quantity or oranges
available for current shipment by the
applicant; (2) an accurate description of
the location of each such grove or
portion thereof, including the number of
acres contained therein; (3) an estimate
of the total quantity of oranges available
for current shipment in terms of a unit of
measure designated by the committee,
tontained in each grove or portion
thereof described in paragraph (b)(2) of
this section; and (4) an estimate of the
'otal quantity of oranges available for
turrent shipment by the applicant in
terms of a unit of measure designated by
the committee. If at the time of filing of
an application under this section the
tommittee finds that there is an error,

omission, inaccuracy or inadequacy in
such application, or that any estimates
contained in such application are not
reasonbly calculated to apprise the
committee of the information required
by this section, it shall return the
application to the applicant for
correction or completion. Applicants
may resubmit applications to the
committee for its consideration at any
subsequent time.

(c) Each application shall include a
certification by the handler that the
handler has control, for all purposes
relating to this part, of the oranges
described in the application.

- . - .

{f) When any person having a prorate
base has remaining a quantity smaller
than such person's allotment, such
person shall be removed from the
prorate base or that prorate base shall
be reduced so that the allotment based
thereon shall not exceed the quantity of
oranges remaining under such handler’s
control; Provided, That such handler
shall receive due allotment to the extent
necessary to pay back loans which the
handler is obligated to repay in any
prorate period that repayment of loans
may be due.

(g) The committee shall determine the
accuracy of the information submitted
pursuant to this section. Except as
provided in (b) of this section, whenever
the committee finds that there is an
error, omission, inaccuracy or
inadequacy in any such information, it
shall correct the same after granting the
person who submitted such report a
reasonable opportunity to discuss with
the committee the factors considered in
making the correction. If it is determined
that an error, omission, or inaccuracy
has resulted in the establishment of a
smaller or a larger quantity of oranges
available for current shipment than that
to which a person was entitled under
this part, such quantity shall be
increased or decreased, over such
period as may be determined by the
committee, by an amount necessary to
correct the error, omission, inaccuracy
or inadequacy.

{(h) During any prorate period when
volume regulation is likely to be
recommended, the committee shall
compute, with respect to each prorate
district, the total quantity of oranges
available for current shipment by each
person who has applied for a prorate
base and for allotments, except as
provided in paragraph (b) of this section.
On the basis of such computation, the
committee shall fix a prorate base for
each person who is entitled thereto.
Such prorate base shall represent the

ratio between the total quantity of
oranges available for current shipment
in the particular prorate district by each
applicant and the total quantity of
oranges available for current shipment
in such district by all such applicants.
The committee shall notify the Secretary
of the prorate base fixed for each person
and shall notify each such person of the
prorate base so fixed.

(i) The committee shall, with the
approval of the Secretary, adopt
procedural rules and regulations to
effectuate the provisions of this § 908.53.

Section 908.54 is amended by adding a
new heading to the existing paragraph
and designating that paragraph as
paragraph (a) and adding a new
paragraph (b). As amended § 908.54
reads as follows: J

§908.54 Allotments.

(a) General maturity allotments,
Whenever the Secretary has fixed the
quantity of oranges which may be
handled during any prorate period in a
prorate district, the committee shall
calculate the quantity of oranges which
may be handled by each person during
such prorate period. The said quantity
shall be the allotment of such person
and shall be in an amount equivalent to
the product of the prorate base of such
person and the total quantity of oranges
grown in such prorate district and fixed
by the Secretary as the total quantity of
oranges which may be handled during
such prorate period. The committee
shall give reasonable notice to each
person of the allotment computed for
such person pursuant to this part.

(b) Marketing incentive allotments.
During any prorate period in which
volume regulation is in effect, any
handler may handle, in addition to other
allotment, an amount of oranges
equivalent to 10 percent of the handler's
prorate period allotment in each of three
separate prorate periods and at such
other times and in such other amounts
as may be recommended by the
committee and approved by the
Secretary. Use of marketing incentive
allotment may be made by the handler
upon prior notification to the committee.
This incentive increase is in addition to
the allowance for overshipments
provided for in § 908.55. The committee
shall, with the approval of the Secretary,
adopt rules and regulations to establish
the type of marketing incentive
programs that would be available for
marketing incentive allotments, as well
as provide for a deduction against the
quantity of oranges which a handler has
available for current shipment in the
event that the handler fails to use all or
a portion of the marketing incentive
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allotment issued or uses such marketing
incentive allotment for other than
specified purposes. Such rules and
regulations may also require that the
handler, after each marketing incentive
allotment period is over, furnish the
committee with reports, records, and
other documentation to substantiate the
use of marketing incentive allotment.

Section 908.55 is revised to read as
follows:

§908.55 Overshipments.

During any peroid for which the
Secretary has fixed the total quantity of
oranges which may be handled, any
person who has received an allotment
for such prerate period as calculated
under § 908.54(a), and whose total
allotment is not loaned, or is not
required for the repayment of an
allotment loan or as a deduction for a
prior overshipment, may handle in
addition to such allotment an amount of
such oranges equivalent to 20 percent of
such allotment, or one carload,
whichever is the greater: Provided,
however, That the committee may, with
the approval of the Secretary, reduce
such 20 percent to a percentage not less
than 10 percent: And Provided further,
That, if subsequent to the determination
of general maturity, allotment (other
than short life allotment) is forfeited in
any prorate district during any prorate
period, such forfeiture shall be used to
reduce the amount of maximum
permissible overshipments made during
such prorate period, unless the forfeiting
handler shall have made a bona fide
and timely offer to the committee to lend
the handler's undershipment. Such
forfeiture shall be first applied to
handlers within such district in which
the forfeiture occurred and second to
qualified handlers in other districts.
Allocation of forfeitures to handlers who
have overshipped shall be made in
proportion to, but not in excess of, the
quantity overshipped by each such
handler. In the case of short-life
allotments, any forfeiture thereof shall
be credited as above provided only
against overshipment of allotments
issued pursuant to Section 908.54{a).
However, no handler who has
overshipped more than the maximum
permissible under this section shall
participate in the credits allowed by this
provision. The quantity of oranges so
handled in excess of each such person's
allotment (but not exceeding an amount
equivalent to the excess shipments
permitted under this section) shall be
deducted from each such person’s
allotment for the next prorate period:
Provided, That no such deduction shall
apply when such guantity is entirely
reduced by application of forfeited

allotment. If such person’s allotment for
such prarate period is in an amount less
than the excess shipments permitted
under this section, as reduced by the
application of forfeited allotment, the
remaining guantity shall be deducted
from succeeding prorate period
allotment issued to each such person
until such excess has been entirely
offset: And Provided further, That no
overshipment incurred during one
season shall be deducted from
allotments issued during the following
season. The provisions of this section
shall not apply to any person who,
during any prorate period, has not
received an allotment under this subpart
for such prorale period. The committee,
with the approval of the Secretary, shall
adopt procedural rules and regulations
to effectuate the provisions of this
§ 908.55.

Section 908.56 is revised to read as
follows:

§ 908.56 Undershipments.

If any person handles during any
week or longer prorate period a quantity
of oranges, covered by a regulation
issued pursuant to § 908.52, in an
amount less than the allotment of
oranges for such period, such person
may handle, in addition to such person’s
allotment for the next two succeeding
weeks only, a quantity of such oranges
equivalent to such undershipment
except that the undershipment of early
maturity allotment shall not entitle a
handler to so handle an additional
quantity of oranges: Provided, That with
the approval of the Secretary, the
committee may increase or decrease the
number of weeks or prorate periods over
which undershipments of allotment may
be carried forward.

Section 908.57 is amended by revising
paragraph (c) to read as follows:

§ 908.57 Allotment loans.

* - . * -

(c) An allotment shall be loaned,
pursuant to paragraph (a) of this section,
for use only during the prorate period for
which such allotment was issued.
Persons securing repayment of an
allotment loan may use such allotment
only during the prorate period in which
the repayment is made.

* - * * »

Section 908.59 is revised to read as
follows:

§908.59 Priority of allotments.

During any prorate period in which a
person received an allotment, pursuant
to § 908.54, and has the right to handle a
quantity of oranges in addition to the
quantity represented by such allotment,

by reason of (a) an undershipment of an
allotment pursuant to § 908.56; or (b) the
repayment of a loaned allotment
pursuant to § 908.57; or (c) a borrowed
allotment pursuant to § 908.57, and such
person handles a quantity of oranges
which is less than the total quantity of
such oranges which such person may
handle during such prorate period, the
amount of such oranges handled shall
first apply to such person’s current
prorate period allotment (or to that
portion which is not used pursuant te

§ 908.55 or § 908.57). The remaining
amount, if any, shall be applied in the
following order: second, to any
undershipment of allotments, pursuant
to § 908.56; third, to any allotment
repaid to such person pursuant to

§ 908.57; fourth, to any allotment
borrowed, pursuant to § 908.57.

Revise § 908.60 to read:

§908.60 Early maturity allotments,

Notwithstanding the provisions of
§ 908.54(a) the committee may, prior to
the reaching of general maturity, issue
special allotments for the handling of
oranges of early maturity. Handlers
controlling oranges of early maturity
may apply to the committee for such
allotments on forms prescribed by the
committee and shall furnish to the
committee such information as it may
require. On the basis of all available
information and after consideration of
all of the factors enumerated in
§ 908.51(b) the committee shall
determine the extent to which early
maturity allotment shall be granted.
Total early maturity allotments
approved by the committee shall be
allocated in an equitable manner among
the requesting handlers who qualify
therefor, Early maturity allotments
issued to any handler may be used only
during the prorate period for which
issued, and the undershipment of any
such allotment shall not entitle such
handler to handle an additional quantity
of oranges due to such undershipment.
Upon the reaching of general maturity,
the quantity of oranges available for
current shipment of any handler who
failed to use all of the early maturity
allotments issued to such handler shall
be adjusted by deducting therefrom an
amount net exceeding twice the amount
of unused early maturity allotment.
Early maturity allotments are
transferrable to other handlers who
received early maturity allotments in the
same prorate period, except that the
undershipment of early maturity
allotment shall not entitle a handler to
so handle an additional quantity of
oranges: Provided, That transfers of
early maturity allotments shall be made
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through the committee: And Provided
Further, That, upon such transfer of
allotment, the transferee shall be
obligated to use the transferred
allotment during the prorate period for
which it was issued and if such handler
fails to do so shall have such handler's
oranges available for current shipment
adjusted in the same manner as if the
transferred allotment had been issued to
such handler by the committee. The
committee shall, with the approval of
the Secretary, adopt procedural rules
and regulations to effectuate the
provisions of this part..Such rules and
regulations may authorize the reduction
of each handler's quantity of oranges
available for current shipment by all or
a portion of the amount of oranges each
such handler ships prior to general
maturity and may provide for other
appropriate modifications and
adjustments necessary to carry out
these provisions,

§908.61 [Amended]

Section 908.61 is amended by
changing the reference to § 908.54" to
read “§ 908.54(a)" in the first sentence
thereof.

§908.61a [Amended]

Section 908.61a is amended by
changing the reference to § 908.54" to
read “§ 908.54(a)"" in the first sentence
thereof.

Section 908.64 is revised to read as
follows:

$808.64 Issuance of size reguiation.

Whenever the Secretary shall find,
from the findings, recommendations,
and information submitted by the
committee, or from other available
information, that to limit the handling of
oranges by sizes would tend to
effectuate the deelared policy of the act,
the Secretary shall fix the sizes of
oranges grown each such prorate district
which may be handled during the
specified period. When any such size
regulation restricts the handling of a
portion of a specified size, the quantity
of such size that may be handled by a
handler during a particular prorate
period shall be established as a
percentage of (a) the allotment issued to
such handler during the particular
prorate period when volume regulation
sin effect, and (b) the total weekly
volume handled by such handler when
volume regulation is not in effect. Any
such regulation may provide that the
handling of oranges shipped to Canada
shall be subject to size regulation
dnffe'rent from the size regulation
épplicable to the handling of other
Shipments of oranges. The committee
shall be informed immediately of any

such regulation issued by the Secretary,
and the committee shall promptly give
adequate notice thereof to all handlers.

Section 908.67 is revised to read as
follows:

§908.67 Oranges not subject to
regulation.

Except as otherwise provided in this
section, nothing contained in this
subpart shall be construed to authorize
any limitation of the right of the initial
handler of oranges to: (a) Handle
oranges to charitable institutions for
consumption by such institutions or to
relief agencies for distribution by such
agencies: (b) handle oranges to
commercial processors for processing
into products, including juice; (¢) export
oranges or handle oranges to exporters
for export purposes: (d) handle oranges
by parcel post or by railway express; or
(e) handle oranges in such minimum
quantities or in such types of shipments
as the committee may, with the approval
of the Secretary, prescribe. No
assessment shall be levied pursuant to
§ 908.41 on oranges disposed of for the
purposes specified in this section. The
committee shall prescribe and
periodically review, with the approval of
the Secretary, such rules, regulations,
and safeguards as it may deem
necessary to prevent oranges shipped
under the provisions of this section from
entering into commercial channels of
trade contrary to or in violation of this
subpart,

Section 908.70 is revised to read as
follows:

§908.70 Weekly report.

On or before such day of each week
as may be designated by the committee,
each person who first handles oranges
shall report to the committee, in such
manner as may be designated and on
forms made available by it, the
following information with respect ta,
the total of all oranges disposed of by
each such handler during the
immediately preceding week: (a) The
total quantity handled; (b) the total
quantity disposed of for manufacture
into by-products, showing the identity of
each by-products processor involved
and the quantity of each; (c) the total
quantity disposed of for export, showing
the destination and quantity of each
such disposition; (d) the total quantity
shipped for disposition to persons on
relief, including quantity donated for
charitable purposes, and shipments by
parcel post or express, showing the
destination and quantity of each such
shipment; and (e) the total quantity
disposed of otherwise, showing manner
and quantity of each such disposition.

Section 908.71 is revised to read as
follows:

§908.71 Manifest report.

Each person who first handles
oranges shal furnish to the committee
information regarding the size of
oranges in each standard packed carton
or its equivalent handled by such
handler whether such shipments were
destined to points in the United States
and Alaska or to Canada and shall mail
or deliver such information to said
committee or its duly authorized
representative within 24 hours after
shipment is made in such manner as the
committee shall prescribe and upon
forms prepared by it.

Add a new center heading "“Records
and Retention” following § 908.72 and a
new § 908.73 to read:

Records and Retention

§908.73 Reports.

(a) Each handler shall maintain such
records which will clearly show the
details of such handler's receipts and
acquisition of oranges, sales, shipments,
dispositions, inventories and such other
specific information as prescribed by the
committee and approved by the
Secretary which will relate to the
handling and disposition of oranges.

(b) All such records specified shall be
retained by the handler for a period of
three years following the end of the
fiscal year in which such transactions
occurred. If within the three-year period,
the committee notifies the handler in
writing that the retention of such
records, or specified records, is
necessary in connection with a
proceeding under the act, a court action,
or a compliance investigation by the
Secretary or the committee specified in
such notice, the handlers shall retain
such records, or specified records, until
further written notification from the
committee. The committee shall give
further written motification to the
handler when retention of the records is
no longer necessary.

(c) Each handler shall make available
to authorized representatives of the
committee and the Secretary at any time
during reasonable business hours all
records provided for in this part for
examination and audit, and shall permit
access to all premises where records are
maintained or stored and where oranges
are received, stored, prepared for
market, or handled. The committee shall
make such checks of oranges or audits
of handlers' records as it deems
appropriate or which are requested by
the Secretary to insure that accurate
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information as required in this part is
being furnished by handlers.

(d) All reports and information
submitted by handlers pursuant to the
provisions of this part shall be received
by and at all times be in the custody of
one or more designated employees of
the committee. Such employees shall not
disclose to any person, other than the
Secretary upon request therefor, data, or
information obtained or extracted from
such reports and records which might
affect the trade position, financial
condition, or business operation of the
particular handler from whom received:
Provided, That such data and
information may be combined, and
made available in the form of general
reports in which the identities of the
individual handlers furnishing the
information is not disclosed.

Section 908.80 is revised to read as
follows:

§908.80 Compliance.

Except as provided in this part, no
person shall handle oranges during any
prorate period in which a regulation
issued by the Secretary pursuant to
§ 908.52 is in effect, unless such oranges
are, or have been, handled pursuant to
an allotment therefor, or unless such
person is otherwise prermitted to handle
such oranges under the provisions of
this part; and no person shall handle
oranges except in conformity with the
provisions of this part and the
regulations issued under this part.

Section 908.83 is amended by revising
paragraphs (c), (d) and (e) and adding a
new paragraph (f) to read as follows:

§908.83 Termination.

(c)(1) The Secretary shall terminate
the provisions of this part at the end of a
crop year in which the Secretary has
found by referendum that such
termination is favored by producers
who, during a representative period
determined by the Secretary, have been
engaged in the production for market of
oranges in the production area:
Provided, That such termination shall be
effective only if announced on or before
December 1 of the then current fiscal
year.

(2) To determine whether continuance
is favored by producers, the required
percentages set forth in the act with
respect to producer approval of the
issuance of a marketing agreement and
order regulating the handling of citrus
fruits produced in any area producing
what is known as California citrus fruits
(approval by three-fourths of the
producers who, during a representative
period, determined by the Secretary,
have been engaged, within the

production area, in the production of
Valencia oranges for market; or by
producers who, during such
representative period, have produced for
market a least two-thirds of the volume
of Valencia oranges produced within the
production area for market) shall be
used. In the event that a referendum.is
utilized to aid in making this
determination, such required
percentages for continuance shall be
held to be complied with if, of the total
number of producers, or the total volume
of Valencia eranges produced for
market, as the case may be, represented
in such referendum, the percentage
favoring continuance is equal to or in
excess of the percentage required.

{d) Upon recommendation of the
committee, received not later than
August 15 of an odd numbered year, the
Secretary shall conduct a referendum
prior to October 15 of such year to
ascertain whether continuance of this
part is favored by growers as
determined in accordance with (c)(2) of
this section. The committee, with the
approval of the Secretary, shall adopt
such rules and regulations as necessary
to establish the basis for the
recommendation provided for in this
section.

(e) The Secretary shall conduct a
referendum by October 15, of the sixth
vear following the effective date of this
section and no later than October 15,
every sixth year thereafter to find
whether, in accordance with paragraph
(c) of this section, continuance of the
order is favored by producers.

(f) The provisions of this part shall, in
any event, terminate whenever the
provisions of the act authorizing them
cease to be in effect.

[FR Doc. 84-18922 Filed 7-13-84; 11:01 am|
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7 CFR Part 1004
[Docket No. AO-160-A62-R01]

Milk in the Middle Atlantic Marketing
Area; Recommended Decision and
Opportunity To File Written
Exceptions on Proposed Amendments
to Tentative Marketing Agreement and
to Order

AGENCY: Agricultural Marketing Service.
ACTION: Proposed rule.

SUMMARY: This decision recommends
increasing the percentage of a
cooperative association's member milk
supply that may be diverted from pool
plants to nonpool plants, and allowing a
federation of cooperatives to act as a

handler in diverting the member milk of
its individual cooperative associations
to nonpool plants. It also recommends
that a distributing plant that was fully
regulated under the order in one month
should remain fully regulated during the
immediately succeeding two months
regardless of whether or not its total
Class I disposition during those months
meets the order's minimum pooling
requirement. A request to omit a
recommend decision in this proceeding
is denied.

The proposed amendments are based
on the record of a public hearing held
May 23, 1984, at Philadelphia,
Pennsylvania, and are necessary to
reflect current marketing conditions and
to assure orderly marketing in the
Middle Atlantic marketing area.

DATE: Comments are due on or before
July 25, 1984.

ADDRESS: Comments (five copies)
should be filed with the Hearing Clerk,
Room 1077, South Building, United
States Department of Agriculture,
Washington, D.C. 20250.

FOR FURTHER INFORMATION CONTACT:
Maurice M. Martin, Marketing
Specialist, Dairy Division, Agricultural
Marketing Service, United States
Department of Agriculture, Washington,
D.C. 20250, (202) 447-7183

SUPPLEMENTARY INFORMATION: Prior
document in this proceeding:

Notice of Hearing: Issued May 2, 1984;
published May 8, 1984 (49 FR 19503).

Preliminary Statement

Notice is hereby given of the filing
with the Hearing Clerk of this
recommended decision with respect to
proposed amendments to the tentative
marketing agreement and the order
regulating the handling of milk in the
Middle Atlantic marketing area. This
notice is issued pursuant to the
provisions of the Agricultrual Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601 et seq.), and the applicable
rules of practice and procedure
governing the formulation of marketing
agreements and marketing orders (7 CFR
Part 900).

Interested parties may file written
exceptions to this decision with the
Hearing Clerk, U.S. Department of
Agriculture, Washington, D.C., 20250, by
the 7th day after publication of this
decision in the Federal Register. It is
necessary to limit the time for filing
exceptions to seven days after Federal
Register publication in order to complele
this proceeding so that an amended
order would be effective not later than
September 1, 1984. Five copies of the
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exceptions should be filed. All written
submissions made pursuant to this
notice will be made available for public
inspection at the office of the Hearing
Clerk during regular business hours (7
CFR 1:27(b)).

The proposed amendments set forth
below are based on the record of a
public hearing held at Philadelphia,
Pennsylvania, on May 23, 1984, pursuant
to a notice of hearing issued May 2, 1984
(49 FR 19503). The hearing was a
reopening of a hearing held July 19-
October 26, 1983, which principally
involved consideration of the expansion
of the marketing area. The hearing was
reopened for the limited purpose of
receiving evidence with respect to the
economic and marketing conditions in
the Middle Atlantic area which relate to
the diversion limits on producer milk
and the pooling requirements for
distributing plants.

The hearing notice specifically invited

_interested persons to present evidence
concerning the probable regulatory and
informational impact of the proposals on
small business. However, no
participants at the hearing testified
about any potentially adverse impact of
the proposals on small businesses.

Further, William T. Manley, Deputy
Administrator, Agricultural Marketing
Service, has certified that under the
standards of the Regulatory Flexibility
Act (Pub. L. 96-354), the proposed
amendments, if adopted, will not have a
significant impact on a substantial
number of small entities. The proposed
amendments would promote orderly
marketing of milk by producers and
regulated handlers.

The material issues on the record of
hearing relate to:

1. Diversion of producer milk.

2. Pool distributing plant definition.

3. Whether emergency marketing
conditions exist that warrant the
omission of a recommended decision
and the opportunity to file written
exceptions thereto.

Findings and Conclusions

The following findings and
conclusions on the material issues are
I;use}d on evidence presented at the
bearing and the record thereof:

1. Diversion of Producer Milk

Limits on diversions of the milk of
members of a cooperative association to
tonpool plants should be increased from
4010 50 percent, and provision should be
made for producer milk to be diverted to
tonpool plants for the account of a
federation of cooperatives. There was
"0 proposal for any increase in
dllowable diversions of nonmember
milk supplies nor any support for such

action. Therefore there should be no
change in diversion limits on
nonmember milk.

The order now provides that a
cooperative's monthly diversions of
producer milk to nonpeol plants during
September through February may not
exceed 40 percent of the volume of
member milk handled by the
cooperative association during the
month. Alternatively, up to 18 days'
production of each dairy farmer may be
diverted during the month to nonpool
plants. No diversion limitations apply
during the months of March through
August.

A federation of four cooperative
associations, Atlantic Processing Inc.
(API), and an additional cooperative
association, Inter-State Milk Producers
Cooperative (Inter-State), proposed that
the diversion allowances for cooperative
member milk be increased to 50 percent.
In addition, API proposed that a
federation of cooperatives be allowed to
divert for its account the milk of member
producers.

The witness representing API testified
that higher diversion limits are needed
to assure that the milk of producers
historically associated with the Middle
Atlantic market will continue to be
eligible to share in the marketwide pool.
He explained that the cheese-processing
portion of a reserve processing pool
plant owned and operated by API at
Allentown, Pennsylvania, had been sold
on April 30, 1984. He stated that the
plant had been operated as a pool plant
for many years and served as an outlet
for a significant portion of the regularly
associated reserve supply of milk for the
market. Because of the sale, the witness
testified, the cheese-processing portion
of the plant would ne longer have pool
status, and deliveries of producer milk
to that location would be diversions to a
nonpool plant. Based on API's milk
deliveries during the months of October
and December 1983, the witness
estimated that over forty percent of API
member milk will be delivered to the
nonpool cheese-processing facility at
Allentown during the months of
September through December 1984.
Without an increase in the percentage of
allowable diversions, the witness stated,
API would have to move milk
uneconomically to assure that its
members producers would continue to
have all of their milk pooled, or the milk
of some producers who have long been
associated with the Order 4 market
would have to be excluded from the
marketwide pool.

The API witness also testified in
support of API's proposal to allow milk
to be diverted for the account of a
federation of cooperative associations.

He stated that such provision would
allow the cooperative associations that
are members of API to operate
collectively within the Order 4 diversion
limits, and would encourage more
economic movements of milk from
producers’ farms to plants.

A representative for Inter-State
testified in favor of increasing the limit
on allowable diversions of producer
milk tononpool plants from 40 to 50
percent of a cooperative's member milk.
The witness stated that the Allentown
plant recently sold by API has been a
customary outlet for Inter-State member
milk in excess of the fluid needs of the
market. He testified that during the
months of September and October, 1983,
Inter-State nearly failed to meet the 40-
percent limit on diversion of producer
milk to nonpool plants. Without the use
of the Allentown facility as a pool outlet
for milk in excess of the market’s fluid
needs, the witness indicated, Inter-State
would have difficulty in qualifying all of
its member milk for pooling under the
present diversion allowances. The Inter-
State witness stated that Eastern Milk
Producers Cooperative Association, Inc.,
whose Order 4 milk is marketed
predominantly by Inter-State, supported
the cooperative’s position. He testified
that Inter-State took no position on
whether a federation of cooperative
associations should be able to divert the
milk of members of its own
cooperatives.

A representative of 29 Order 2 and
Order 4 handlers (Ad Hoc Committee)
testified that the group of handlers he
represents has no objection to the
proposed order amendments. He stated
that the proposals of API and Inter-State
do not change the Ad Hoc Commiitee's
position taken at the earlier hearing, of
which this proceeding is a re-opening,
regarding the urgent need to regulate 23
additional Pennsylvania counties. The
witness stated that any amendments to
Order 4 adopted as a result of this
portion of the proceeding also will be
appropriate for Order 4 as it may be
expanded as a result of the earlier
hearing in this proceeding.

The proposed increase in diversion
allowances for cooperative members
should be adopted to accommodate the
changed marketing conditions in the
Middle Atlantic marketing area
represented by the loss of pool status of
a major outlet for the market's reserve
supply of milk. Increased diversion
limits will assure that producers long
associated with the market will continue
to have their milk priced and pooled
under the order without uneconomic
movements of milk on the part of the
cooperative associations that handle the
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market's reserve milk supplies. Such a
change was proposed and supported by
cooperatives representing a substantial
number of the producers on the market,
and was opposed by no one.

As noted previously, the proposal that
would permit a federation of
cooperatives to be a handler on diverted
milk in the same manner as the order
now provides with respect to an
individual cooperative should be
adopted. The current order provisions
do not accord handler status to a
cooperative federation that diverts milk
in the same manner as an individual
diverting cooperative. This is because
the present provisions are written in a
manner that requires the cooperative
federation to compute allowable
diversions on the basis of member
producer milk associated at each pool
plant operated by the federation. The
diversion allowance applicable to a
federation of cooperatives should be
based on the combined member
cooperatives’ producer milk associated
with pool plants. This will allow the
members of the proponent to
collectively meet the diversion
allowance rather than having to meet
this requirement on an individual plant
basis. Such an arrangement will *
accommodate the change in the
operation of the federation's Allentown
facility and will facilitate the orderly
and efficient disposition of its reserve
milk supplies.

2. Pool Distributing Plant Definition

The pool distributing plant definition
should be amended to provide that a
plant which meets the pool plant
requirements as a distributing plant
during any month would continue to be
pooled for the two immediately
succeeding months as long as the
handler continues to dispose of at least
15 percent of its receipts as route
disposition within the marketing area.
This pool plant “lock-in" under the order
would be effective regardless of whether
or not the plant meets the Class |
disposition percentage of its total
receipts of pool milk required under the
order’s pool plant definition during the
two succeeding months. The order now
requires that not less than 40 percent of
a handler's receipts in each of the
months of September through February,
and 30 percent during March through
August, be disposed of as Class I milk in
order for the plant to be a pool
distributing plant. In addition, 15 percent
of the handler's receipts must be
disposed of as route disposition in the
marketing area during each month.

The amendment was proposed by
Inter-State. The witness for Inter-State
testified that the cooperative supplies

significant volumes of milk to three
Order 4 distributing plants whose Class
II use has grown while their Class I use
has remained constant or declined. In
any given month, the witness stated, one
or more of these plants may fail to
qualify as an Order 4 pool plant because
their Class I dispositions do not
constitute a large enough percentage of
the plant’s receipts.! The Inter-State
representative testified that as a result
of the failure of any of these plants to
maintain pool status, the milk of Inter-
State members delivered to such a plant
would cause it to exceed the limit on
diversions to nonpool plants and
thereby force some member milk to be
depooled.

According to the Inter-State witness,
increased diversion limits will not solve
the problems presented by the uncertain
pool status of these three plants. The
witness testified that during September
and October 1983, Inter-State nearly
exceeded the order's diversion limits. At
that time, he pointed out, the three
plants involved, as well as the
Allentown manufacturing facility, were
all pool plants. If any one of those plants
had failed to qualify for pooling, the
Inter-State milk delivered to that plant
would be a delivery to a nonpool plant
and cause Inter-State producer milk to
be over-diverted. As a result, some
would have to be removed from the
pool, and would not be priced under the
order.

The witness stated that a major
problem encountered by Inter-State in
delivering milk to the three distributing
plants in question is that a failure of any
of the plants to meet pooling
requirements is not known until after
the end of the month in which delivery
was made. Consequently, the Inter-State
representative testified, the cooperative
has found it necessary to make
uneconomic deliveries of milk normally
associated with the three plants to other
Order 4 pool distributing plants to
ensure that milk received at the plants
in question would remain producer milk
regardless of whether those plants meet
pool plant requirements or not. The
witness said that uneconomic
movements of milk must be undertaken
not only during the months in which one
of the distributing plants fails to qualify
for pooling, but during any month in
which it is possible that one of the
plants may not be a pool plant. For this
reason, he said, the “lock-in" is needed
for two successive months after the

*Official notice is taken of the May 1984 listing of
plants under Order No. 4 as published by the
market administrator. This list indicates that one of
the three plants (Green's Dairy, York, Pa.) referred
to by the Inter-State witness was a partially
regulated distributing plant in May 1984.

plant qualifies for pooling so that the
cooperative has time to adjust its milk
deliveries to cope with the plant's
nonpool status. He described the
proposed amendment as being
necessary to avoid uneconomic
movements of Inter-State member milk
and to insure Order 4 pool status for
producers long associated with the
order.

In a post-hearing brief filed on behalf
of Inter-State, it was pointed out that, in
addition to the problems encountered by
Inter-State in supplying milk to any of
the plants in question, such a plant's
fluctuation between pool and non-pool
status could jeopardize the handler's
milk supply because of the additional
expenses incurred by the cooperative as
a result of the plant’s uncertain
regulatory status. No other persons
testifying at the hearing, or filing briefs,
favored or opposed adoption of the
amendment proposed by Inter-State.

The order should be amended so that
Inter-State will not encounter difficuly in
pooling member producer milk which it
has delivered to a fluid processing plant
in the belief that the plant will be
pooled. In addition, uneconomic
movements of milk should not be
required in order that Inter-State can be
assured that milk of its member
producers will continue to be pooled
and priced under the order when
supplied to a fluid milk plant.

Provision should be made, however,
that a "lock-in" of a pool distributing
plant that fails to meet the order's
percentage Class I disposition
requirements does not prevent the plant
from being an other order plant if it
otherwise meets the pool plant
definition of another federal order. No
testimony was given regarding any need
for producers to be pooled under the
Middle Atlantic order if the plant to
which their milk is delivered meets the
pool requirements of another federal
order. Therefore, it the plant qualifies
for pool status under another order, but
not under Order 4, the “lock-in"
provision should not be effective.

In the Middle Atlantic order, as in
most other federal milk orders, the
operator of a supply or reserve
paocessing plant which automatically
has pool status for certain months on the
basis of having met pooling standards
during specific prior months may
request that the plant have nonpool
status during the months in which it
automatically would qualify for pooling
However, in reply to questioning, the
witness expressed the opinion that the
needs of the cooperative in assuring tha!
the milk of its members would remain
eligible for pocling should overrid