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This section of the FEDERAL REGISTER
contains regulatory documents having
general applicability and legal effect, most
of which are keyed to and codified in
the Code of Federal Regulations, which is
published under 50 titles pursuant to 44
U.S.C. 1510,

The Code of Federal Regulations is sold
by the Superintendent of Documents.
Prices of new books are listed in the
first FEDERAL REGISTER issue of each
week.

DEPARTMENT OF AGRICULTURE
Food and Nutrition Service

7 CFR Part 275
[Amdt. No. 260]

Food Stamp Program, Quality Control
Reviews

Correction

In FR Doc. 84-4532, beginning on page
6292 in the issue of Friday, February 17,
1984, make the following corrections:

§275.11 [Corrected]

1. On page 6305, second column,
§ 275.11(b)(1)(iv), seventh line, “n"
should read “N”,

2. On the same page, second column,
§ 225.11(b)(z](ii), first line, “n” should
read “N".

§275.12 [Corrected]
3. On page 6308, third column,
§ 275.12(g)(1)(i), second line from the

bottom, “courses” should read
“sources"”,

BILLING CODE 1505-01-M

Animal and Plant Health Inspection
Service

9 CFR Part 165
[Docket No. 83-115]

Swine Health Protection

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Final rule.

SUMMARY: This document amends the
"Swine Health Protection Provisions"
regulations to allow garbage consisting
of bakery waste, candy waste, eggs,
domestic dairy products (including
milk), or certain fish to be fed to swine
without prior treatment. This document

also exempts from the licensing
requirements any person operating or
desiring to operate a facility to treat
garbage to be fed to swine who would
otherwise be required to obtain a
license to treat garbage only because it
containg any of the items specified
above. This action is warranted in order
to delete unnecessary restrictions.
EFFECTIVE DATE: May 14, 1984.

FOR FURTHER INFORMATION CONTACT:
Dr. L. W. Schnurrenberger, Chief Staff
Veterinarian, Swine Diseases, Special
Diseases Staff, VS, APHIS, USDA, Room
822, 6505 Belcrest Road, Hyattsville, MD
20782, 301-436-8438.

SUPPLEMENTARY INFORMATION:

Background

This document amends the “Swine
Health Protection Provisions”
regulations (set forth in 9 CFR Part 166
and referred to below as the regulations)
by allowing certain garbage to be fed to
swine without prior treatment and by
exempting persons operating or desiring
to operate certain facilities from
licensing requirements. The regulations
were established pursuant to the Swine
Health Protection Act (set forth in 7
U.S.C. 3901 et seq. and referred to below
as the Act), which contains provisions
designed to regulate certain activities
relating to the feeding of garbage to
swine.

Section 4 of the Act (7 U.S.C. 3803)
provides that:

(&) No person shall feed or permit the
feeding of garbage to swine except in
accordance with subsection (b) of this
section.

(b) Garbage may be fed to swine only if
treated to kill disease organisms, in
accordance with regulations issued by the
Secretary, at a facility holding a valid permit
issued by the Secretary, [the regulations use
the term “license” in lieu of the term
“"permit"] or the chief agricultural or animal
health official of the State where located if
such State has entered into an agreement
with the Secretary pursuant to section 9 or
has primary enforcement responsibility
pursuant to section 10 of this Act. No person
shall operate a facility for the treatment of
garbage knowing it is to be fed to swine
unless such person holds a valid permit
issued pursuant to this Act. The Secretary
may exempt any facility or premises from the
requirements of this section whenever the
Secretary determines that there would not be
a risk to the swine industry in the United
States.

Section 3 of the Act (7 U.S.C. 3802)
provides, among other things, that:

The term garbage means all waste material
derived in whole or in part from the meat of
any animal (including fish and poultry) or
other animal material, and other refuse of
any character whatsoever that has been
associated with any such material, resulting
from the handling, preparation, cooking, or
consumption of food, except that such term
shall not include waste from ordinary
household operaticns which is fed directly to
swine on the same premises where such
household is located * * *,

On September 16, 1983, the
Department published a document in the
Federal Register (48 FR 41596-41598)
proposing to amend the regulations to
allow garbage consisting of one or more
of the following to be fed to swine
without treatment; (1) Bakery waste; (2)
candy waste; (3) poultry fed to swine at
the same location where the poultry has
been raised if the poultry has been
raised in confinement so as to prevent
scavenging and not fed garbage other
than that allowed to be fed to swine
under the regulations; (4) eggs; (5)
domestic dairy products (including
milk); (8) fish from the Atlantic Ocean
within 200 miles of the Continental
United States or Canada; and (7) fish
from inland waters of the United States
or Canada which do not flow into the
Pacific Ocean. The document of
September 16, 1983, also proposed to
exempt from the license requirements
any persons operating or desiring to
operate a facility which treats garbage
to be fed to swine who would otherwise
be reguired to obtain a license to treat
garbage only because it contains any of
the items listed above,

The document of September 16, 1983,
invited the submission of written
comments on or before October 17, 1983.
Twenty comments were received. Thesge
comments were from State Departments
of Agriculture, individuals, and
representatives of the swine industry.
All of these comments have been
carefully considered. Sixteen of the
comments expressed approval of the
proposal. The other comments are
discussed below. Also, based on the
rationale set forth in the proposal and
this document, the provisions of the
proposal have been adopted in the final
rule as proposed except for certain
provisions concerning poultry.

Pouliry

It was proposed to amend the
regulations to allow, among other things,
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garbage consisting of poultry to be fed
to swine without treatment if fed to
swine at the same location where the
poultry had been raised, and if the
poultry had been raised in confinement
50 as to prevent scavenging and had not
been fed garbage other than that
allowed to be fed to swine under the
regulations.

Two commenters objected to the
proposed exclusion of such poultry from
the treatment provisions. One
commenter also asserted that there
appears to be a significant correlation
between the exposure of swine to
poultry and the incidence of avian
mycobacteriosis in swine. This
commenter also objected to the
exclusion of poultry from the treatment
provisions by asserting that avian
mycobacteriosis is a dangerous disease
transmissible to humans. Another
commenter asserted that avian
mycobacteriosis can be a major problem
in swine herds and lead to
condemnations when the carcasses are
found to be infected and have
mycobacterial lesions at slaughter.

The proposal to exempt poultry from
the treatment provisions was based on
the conclusion that uncooked poultry
fed to swine under the conditions
referred to above would not be a risk to
the swine industry. In this connection
the proposal at 48 FR 41597 stated that:

Poultry meeting all of the conditions
referred to above could still cause diseases,
but these diseases would not be a risk to the
swine industry. For example, the poultry
could transmit both sa/monella and
Mpycobacteria to swine. If introduced in
sufficient quantities into a susceptible herd,
Salmonella may cause Salmonellosis, and
Mycobacteria may cause Mycobacteriosis
(avian tuberculosis). However, such
oceurrences are exceptional and when they
do oceur they are normally confined to that
particular herd and do not affect the industry
as a whole. Certainly an epidemic or
industry-wide outbreak of Salmonellosis or
Mycaobacteriosis could not occur.

The comments received concerning
poultry have caused the Department to
reevaluate the whole issue concerning
whether such poultry should be
exempted from the treatment provisions.
The Department is not aware of any
evidence to establish that humans can
get mycobacteriosis from eating pork.
Further, it appears that the information
in the proposal concerning outbreaks of
salmonellosis and mycobacteriosis is
correct. However, based on further
discussions within the Department, it
appears that-there is a legitimate
concern that organisms found in poultry
could change and become pathogenic
organisms in swine, and cause
outbreaks of contagious diseases that

could become a risk to the swine
industry. Continued exposure of swine
of organisms found in poultry would
increase the likelihood that this would
occur. Under these circumstances, the
proposed provisions to exclude such
poultry from the treatment provisions
are not adopted.

Fish

It was further proposed to amend the
regulations to allow fish from the
Atlantic Ocean within 200 miles of the
continental United States or Canada
and fish from inland waters of the
United States or Canada which do not
flow into the Pacific Ocean to be fed to
swine without treatment.

One commenter opposed feeding
untreated fish to swine based on the
assertion that the pork carcasses might
be rendered inedible because of an off-
flavor characteristic of fish. No changes
are made based on this comment.
Considerations concerning flavor are
not relevant under the provisions of the
Swine Health Protection Act to a
determination as to whether such fish
should be allowed to be fed to swine
without treatment.

Miscellaneous

Several commenters appeared to
object to the concept of having
exemptions under section 4 of the Act to
allow untreated garbage to be fed to
swine (see section 4 of the Act quoted
above). In this connection, it was
asserted that (1) it would be simpler for
enforcement purposes if products were
not exempted from treatment provisions
under the Act, and (2) products should
not be exempted from the treatment
provisions because otherwise
consumers would conclude that swine
for slaughter had been fed an
unwholesome diet that could affect the
quality and wholesomeness of meat and
meat food products from the swine, No
changes are made based on these
comments. As noted above, the Act
specifically provides that exemptions
may be established under specified
criteria, and to refuse to consider
exemptions for the reasons asserted by
the comments would effectively
eliminate the exemption provisions
under section 4 of the Act contrary to
the statutory intent.

One commenter asserted that
premises or facilities conducting
operations exempted from treatment
provisions should be required to be
registered with the United States
Department of Agriculture as a

condition of conducting such operations.

It was asserted that such a registration
system would help identify premises
and facilities conducting operations

exempted from treatment provisions so
that the exempted premises and b
facilities could be subject to
surveillance. No changes are made
based on this comment. The Federal
Government or States that have primary
responsibility for enforcement of the Act
have authority, among other things, to
require access at exempted premises or
facilities where garbage is fed to swine
for the purpose of examining the
premises or facility, its garbage, and
books and records. Further, enforcement
personnel in the field are generally
aware of premises and facilities
conducting operations subject to the
Act, and it does not appear that such a
registration system is necessary to
identify premises or facilities in order to
conduct necessary surveillance
activities.

Executive Order 12291 and Regulatory
Flexibility Act

This action has been reviewed in
conformance with Executive Order
12291 and Secretary's Memorandum,
1512-1 and has been determined to be
not a “major rule.” The Department has
determined that this action will not have
an annual effect on the economy of $100
million or more; will not cause a major
increase in costs or prices for
consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions; and will
not have any significant adverse effects
on competition, employment,
investment, productivity, innovation or
on the ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

Swine producers who feed garbage to
swine will be affected by this regulation.
However, only approximately 1.4
percent of the United States swine
population is fed garbage, and only a
portion of that garbage consists of the
items affected by this document. This
section will also impact those persons
who will be exempted from obtaining
licenses to treat garbage to be fed to
swine. These persons will not be
required to obtain licenses under the
regulations.

Under the circumstances explained
above, Mr. Bert W. Hawkins,
Administrator of the Animal and Plant
Health Inspection Service, has
determined that this action will not have
a significant economic impact on a
substantial number of small entities.

Alternatives

Alternatives were considered
concerning this rule. The alternatives
considered were:
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1. To allow the specified garbage to be
fed to swine without prior treatment and
to exempt persons operating or desiring
to operate specified facilities from the
licensing requirements, or

2. Not to make such exemptions.

Alternative 1 is adopted since it
appears that this will relieve restrictions
without causing a risk to the swine
industry in the United States.

List of Subjects in 9 CFR Part 166

Animal diseases, Hogs, African swine
fever, Foot-and-mouth disease, Garbage,
Hog cholera, Swine vesicular disease,
Vesicular exanthema of swine.

PART 166—SWINE HEALTH
FROTECTION PROVISIONS

Accordingly, 9 CFR Part 166 is
amended as follows:

1. Paragraph (a) of § 166.2 is revised to
read:

§166.2 General restrictions.

(a) No person shall feed or permit the
feeding of garbage to swine unless the
garbage is treated to kill disease
organisms, pursuant to this Part, at a
facility operated by a person holding a
valid license for the treatment of
garbage; except that the treatment and
license requirements shall not apply to
the feeding or the permitting of the
feeding to swine of garbage only
because the garbage consists of any of
the following: rendered products; bakery
waste; candy waste; eggs; domestic
dairy products (including milk); fish
from the Atlantic Ocean within 200
miles of the continental United States or
Canada; or fish from inland waters of
the United States or Canada which do
not flow into the Pacific Ocean.

- * * -

2. The last sentence of paragraph (a)
of § 166.10 is revised to read:

§ 166.10 Licensing.

{a) * * * Any person operaling or
desiring to operate a facility to treat
garbage to be fed to swine who would
otherwise be required under this part to
obtain a license to treat garbage only
because it contains one or more of the
items allowed to be fed to swine under
§ 166.2(a) is exempted from the
requirements of this paragraph.

* . *

Authority: Sec. 511, Pub. L, 86-592, 94 Stat.
3451 (7 U.S.C. 3802); secs. 4, 5, 9, 10, 12, Pub.
L. 96468, 94 Stat. 2230, 2232, 2233 (7 U.S.C.
3803, 3804, 3808, 3809, 3811), 7 CFR 217, 2.51,
and 371.2(d).

Done at Washington, D.C,, this 9th day of
April, 1984,
K. R. Hook,
Acting Depuly Administrator, Veterinary
Services,
[FR Doc. 84-9870 Piled 4-11-84; 8:45 am)
BILLING CODE 3410-34-M

Food Safety and Inspection Service

9 CFR Part 327
[Docket No. 83-042Al]

Imported Product; Amendment To
Withdrawal of Certain Countries From
the List of Those Eligible for
Importation of Meat Products

AGENCY: Food Safety and Inspection
Service, USDA.

ACTION: Amendment to interim rules.

SUMMARY: On February 15, 1984, the
Food Safety and Inspection Service
(FSIS) published an interim rule with
request for comments. The interim rule
withdrew Dominican Republic, El
Salvador, Haiti, Mexico, Nicaragua, and
Panama from the list of countries
eligible for importation of products of
cattle, sheep, swine, goats, and eguines
into the United States under the Federal
Meat Inspection Act (FMIA). This action
was necessary because of the failure of
those countries to implement.
satisfactory residue testing and/or
species verification programs resulting
in their no longer meeting the provisions
of the FMIA. The country of Panama has
now corrected the deficiencies in its
inspection system and, therefore, is
being relisted as eligible for importing
cattle, sheep, swine, and goats into the
United States. All other aspects of the
February 15, 1984, interim rule remain in
effect.

DATES: Amendment to interim rule
effective April 12, 1984; comments on the
interim rule must be received on or
before April 16, 1984.

ADDRESS: Written comments to:
Regulations Office, Attn: Annie Johnson,
FSIS Hearing Clerk, Room 2837, South
Agriculture Building, Good Safety and
Inspection Service, U.S. Department of
Agriculture, Washington, D.C. 20250.
FOR FURTHER INFORMATION CONTACT:
Dr. Grace Clark, Director, Foreign
Programs Division, International
Programs, Food Safety and Inspection
Service, U.S. Department of Agriculture,
Washingten, D.C. 20250, (202) 447-7610.

SUPPLEMENTARY INFORMATION:
Background

On February 15, 1984, FSIS published
in the Federal Register an interim rule

with request for comments (49 FR 5727).
The interim rule withdrew the countries
of Dominican Republic, El Salvador,
Haiti, Mexico, Nicaragua, and Panama
from the list countries eligible for
importation of products of cattle, sheep,
swine, goats, and equines into the
United States under the Federal Meat
Inspection Act (FMIA). The FMIA
requires that in order for a country to be
eligible to export meat products to the
United States, the meat inspection
system of the country must assure
compliance with requirements that are
“at least equal to” the requirements of
the FMIA and regulations as applied to
official establishments in the United
States,

In order for a country's inspection
system to be considered “at least equal
to" that of the United States, the country
must provide for testing of fat, kidney,
muscle and/or liver tissues for
chlorinated hydrocarbons,
organophosphates, trace metals,
antibiotics, and hormones, if applicable,
using a method approved by the
Secretary. In addition, the country must
conduct an approved species
verification program. Failure of
Dominican Republic, El Salvador, Haiti,
Mexico, Nicaragua, and Panama to
implement satisfactory residue testing
and/or species verification programs
resulted in their being withdrawn from
the list of countries eligible to export
meat products to the United States.

In the February 15, 1984, interim rule
withdrawing these countries, FSIS
stated that once these countries correct
the deficiencies in their residue testing
and/or species verification programs
and the Administrator is satisfied that
their systems meet all of the provisions
of the FMIA, such countries may again
be added to the list of countries eligible
to export to the United States.

The country of Panama has provided
the Administrator with evidence
showing that its system is now “at least
equal to” that of the United States.
Accordingly, this amendment to the
February 15 interim rule makes the
country of Panama again eligible for
importation of cattle, sheep, swine, and
goats into the United States.

All other aspects of the February 15
interim rule remain in effect. -

List of Subjects in 8 CFR Part 327
Imported products, Meat inspection.
PART 327—[AMENDED]

1. The authority citation for Part 327 is
as follows:
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Authority: 34 stat. 1260, 79 Stat. 903, as
amended, 81 Stat. 584, 84 Stat. 91, 438; 21
US.C. 71 et seq., 601 et seq., 33 U.S.C. 1254(b).

§ 327.2 [Amended]

2. Section 327.2(b) of the Federal meat
inspection regulations (9 CFR 327.2(b))
is amended by adding “Panama” to the
list of countries eligible for importation
of products of cattle, sheep, swine, and
goats into the United States.

Done at Washington, DC, on March 29,
19864.

L. L. Gast,

Acting Administrator, Food Safety and
Inspection Service.

[FR Doc. 84-8490 Filed 4-11-84; 8:45 am]

BILLING CODE 3410-DM-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 84-CE-6-AD; Amdt. 39-4844]
Airworthiness Directives; DeHavilland
Modeis DHC-2 MK. | (L-20A, YL-20, U~

6 and U-6A), MK. Il, and MK. il
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SuMMARY: This amendment adopts a
new Airworthness Directive (AD),
applicable to DeHavilland Models
DHC-2 MK. I (L-20A, YL-20, U-6 and U-
6A), MK. II, and MK. III airplanes which
requires initial and repetitive
inspections for cracks in both aileron
center hinge/balance arm brackets until
‘DeHavilland Modification No. 2/1536, is
incorporated. Service history has
revealed cracking and failures in these
brackets due lo stress corrosion. If the
bracket fails, control surface flutter
could develop resulting in the possible
loss of control of the airplane. The
required inspections will detect the
cracks prior to failure,
EFFECTIVE DATE: April 18, 1984.

Compliance: As prescribed in the
body of the AD.
ADDRESSES: DeHavilland Service
Bulletin (SB) No. 2/37 Revision A, dated
December 9, 1983, applicable to this AD,
may be obtained from DeHavilland
Aircraft of Canada, Limited,
Downsview, Ontario, Canada M3K 1Y5,
A copy of this information is also
contained in the Rules Docket, FAA,
Office of the Regional Counsel, Room
1558, 601 East 12th Street, Kansas City,
Missouri 641086.
FOR FURTHER INFORMATION CONTACT:
Mr. Lester Lipsius, New York Aircraft
Certification Office, ANE-172, 181 South

Franklin Avenue, Room 202, Valley
Stream, New York 11581; Telephone No.
(516) 791-6220.

SUPPLEMENTARY INFORMATION:
Cracking, attributed to stress corrosion,
has been found in the cast aluminum
aileron center hinge/balance arm
bracket of two Canadian DeHavilland
DHC-2 MK. I airplanes. In another
instance on a U.S. registered airplane
the Right Hand (RH) center hinge mass
balance casting had failed and the Left
Hand (LH) casting was found cracked.
Control surface flutter could develop
due to such failures resulting in the
possible loss of the airplane. However,
no such occurrence has been
experienced to date. As a result,
DeHavilland has issued Service Bulletin
SB No. 2/37 Revision A, which requires
repetitive visual inspections at intervals
not to exceed 500 hours time-in-service
or twelve months, whichever occurs
first, until Modification No. 2/1536 is
incorporated. Incorporation of this
modification removes the requirement of
inspection compliance in the proposed
AD. :

Transport Canada, who has
responsibility and authority to maintain
the continuing airworthiness of these
airplanes in Canada, has reviewed and
approves this Service Bulletin and the
actions recommended therein by the
manufacturer as mandatory to assure
the continued airworthiness of the
affected airplanes. The FAA relies upon
Transport Canada, combined with FAA
review of pertinent documentation, in
finding compliance of the design of
these airplanes with the applicable
United States airworthiness
requirements, and the airworthiness and
conformity of products of this design
certificated for operation in the United
States.

Based on the foregoing, the FAA has
determined that the condition addressed
by DeHavilland Service Bulletin No. 2/
37 Revision A, is an unsafe condition
that may exist on other products of this
type design certificated for operation in
the United States.

Therefore, an AD is being issued
requiring inspections of both aileron
center hinge/balance arm brackets on
DeHavilland Models DHC-2 MK. I (L~
20A, YL-20, U-6 and U-6A), MK. 11, and
MK. III airplanes until DeHavilland
modification No. 2/1536 is incorporated.

Because an.emergency condition
exists that requires the immediate
adoption of this regulation, it is found
that notice and public procedure hereon
are impractical and contrary to the
public interest, and good cause exists
for making this amendment effective in
less than 30 days.

List of Subjects in 14 CFR Part 39
Aviation safety, Aircraft.
Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
Section 39.13 of the Federal Aviation
Regulations (14 CFR 39.13) is amended
by adding the following new AD.

DeHavilland: Applies to all Models DHC-2
MK. I (including L-20A, YL-20, U-6 and
U-8A), MK. II, and MK. III airplanes
certificated in any category.

Compliance: Required as indicated, unless
already accomplished. To prevent failure of
center hinge/balance arm brackets,
(aluminum castings) P/N C2-WA-126A (RH)
and P/N C2-WA-125A (LH), accomplish the
following:

(a) Within the next 100 hours time-in-
service or two months, whichever occurs
first, after the effective date of this AD,
unless already accomplished within the last
400 hours time-in-gservice, or ten months, and -
at each 500 hours time-in-service or twelve
months thereafter, whichever occurs first,
accomplish the following:

(1) Visually inspect the left and right
aileron center hinge/balance arm brackets as
described in “"Accomplishment Instructions”
in DeHavilland Service Bulletin (SB) No. 2/37
Revision A, dated December 9, 1983.

(2) If a center hinge bracket is found with
six attachment rivet holes in the spigot,
replace the balance arm assembly and the
center hinge bracket within 500 hours time-in-
service or twelve months, whichever occurs
first after the inspection, with a new balance
arm assembly in a 2-rivet attachment
configuration with either a new cast bracket,
P/N C2-WA-125A(LH) or P/N C2-WA-
126A(RH), or a new machined bracket, P/N
C2-WA-161(LH) or P/N C2-WA-162(RH).

(b) If cracks are found, replace the part
before further flight with a new part of the
same part number, or with new machined
brackets, P/N C2-WA-161({LH) or P/N C2-
WA-162(RH), in accordance with the
procedure described in “Replacement” in
DeHavilland SB No. 2/37.

(c) Cast parts installed as replacements
must be reinspected with the procedure in
paragraph (a).

(d) The repetitive inspections of paragraph
(a) of this AD are no longer required when
DeHavilland Modification Kit No. 2/1536 is
installed.

(e) The airplane may be flown in
accordance with FAR 21,197 to a location
where the requirements of this AD may be
accomplished.

(f) An equivalent method of compliance
with this AD may be used if approved by the
Manager, New York Aircraft Certification
Office, ANE-170, 181 South Franklin Avenue,
Room 202, Valley Stream, New York 11581

This amendment becomes effective on
April 18, 1984,

(Secs. 313(a), 601 and 603 of the Federal
Aviation Act of 1958, as amended (48 U.S.C.
1354(a), 1421 and 1423); 49 U.S.C. 106(g)
(Revised, Pub. L. 87449, January 12, 1983);
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Sec. 11.89 of the Federal Aviation Regulations
(14 CFR 11.39))

Nota.—The FAA has determined that this
regulation is an emergency regulation that is
not major under Section 8 of Executive Order
12291. It is impracticable for the agency to
foliow the procedures of Order 12291 with
respect to this rule since the rule must be
issued immediately to correct an unsafe
condition in aircraft. It has been further
determined that this document involves an
emergency regulation under DOT Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979). If this action is
subsequently determined to involve a
significant regulation, a final regulatory
evaluation or analysis, as appropriate will be
prepared and placed in the regulatory docket
(otherwise, an evaluation is not required). A
copy of it, when filed, may be obtained by
contacting the Rules Docket under the
caption “ADDRESSES" al the location
identified.

Issued in Kansas City, Missouri, on April 3,
19684,

Murray E. Smith,
Director, Central Region.

[FR Doc. 84-6761 Filed 4-11-84; 8:45 am)
BILLING CODE 4910-13-M

14 CFR Part 39

[Dacket No. 84-CE-7-AD; Amdt. 39-4841)

Alrworthiness Directives; DeMavilland
DHC-6 Models 1, 100, 200 and 300
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

AcTION: Final rule.

SUMMARY: This amendment adopts a
new Airworthiness Directive (AD),
applicable to DeHavilland DHC-6
Models 1, 100, 200 and 300 airplanes, It
requires initial and repetitive
inspections or modifications to ensure
security of the seat to the rail. Reports
and inspection findings indicate that the
seat legs may be dislodged from the
mounting rails during normal usage. The
inspections and modifications will
eliminate hazards to seat occupants
resulting from a loss or inadequately
restrained seat during a crash.

EFFECTIVE DATE: April 13, 1984.

Compliance: As prescribed in the
bedy of the AD.

ADDRESSES: DeHavilland Service
Bulletin S/B No. 6/447 dated October 14,
1883, approved by Department of
Transport (DOT) Canada, Ltd.,
Downsview, Ontario, Canada MY3 1YK.
A copy of this information is also
contained in the Rules Docket, Office of
the Regional Counsel, Room 1558, 601
East 12th Street, Kansas City, Missouri
64108.

FOR FURTHER INFORMATION CONTACT:
Mr. Vahan Barsamian, FAA, New York
Aircraft Certification Office, ANE-172,
181 South Franklin Avenue, Room 202,
Valley Stream, New York 11581;
Telephone (516) 791-6220.

SUPPLEMENTARY INFORMATION: The
British CAA reported an occurrence in a
DeHavilland DHC-6 Model airplane
where the utility seat front leg was not
engaged in the seat rail, presenting a
hazard to the seat occupants in the
event of a crash. As a result,
DeHavilland has issued Service Bulletin
No. 8/447, which provides for inspection
and installation of a positive locking
mechanism (Modification No. 6/1828) to
prevent disengagement of the seat
forward leg from the seat rail. The
Department of Transport, who has
responsibility and authority to maintain
the continuing airworthiness of these
airplanes in Canada has issued
Airworthiness Directive No. CF-83-25
dated September 19, 1983, This AD
provides for repetitive inspections,
however, it does not reference Service
Bulletin No. 8/447, since the effective
date of the AD precedes that of the
Service Bulletin. The FAA relies upon
the certification of Department of
Transport combined with FAA review of
pertinent documentation in finding
compliance of the design of these
airplanes with the applicable United
States airworthiness requirements and
the airworthiness and conformity of
products of this design certificated for
operation in the United States.

The FAA has examined the available
information related to the issuance of
Transport Canada AD No. CF-83-25.
Based on the foregoing, the FAA has
determined that the condition addressed
by Service Bulletin No. 6/447 is an
unsafe condition that may exist on other
products of the same type design
certificated for operation in the United
States.

Therefore, an AD is being issued
requiring inspection and incorporation
of Modification No. /1828 on
DeHavilland DHC-6 Models 1, 100, 200
and 300 airplanes fitted with side folding
cabin utility seats. Because an
emergency condition exists that requires
the immediate adoption of this
regulation, it is found that notice and
public procedure hereon are impractical
and contrary to the public interest, and
good cause exists for making this
amendment effective in less than 30
days.

List of Subjects in 14 CFR Part 39

Aviation safety, Aircraft.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
§ 39.13 of the Federal Aviation
Regulations (14 CFR 39.13) is amended
by adding the following new AD:

DeHavilland: Applies to DHC-8 Models 1,
100, 200 and 300 airplanes certificated in
any category when fitted with side
folding cabin utility seats.

Compliance: Required as indicated, unless
already accomplished. f

To prevent disengagement of the utility
seat forward legs, accomplish the following:

(a) Within 50 hours time-in-service from the
effective date of this AD, unless already
accomplished within the last 25 hours time-
in-service, and at subsequent intervals of 50
hours time-in-service, attempt to move the
lower end of each front leg sideways into the
open part of the keyhole slot using as much
force as can be exerted by hand. If the leg
can be removed from the keyhole slot,
remove the seat from service until
Modification No. 8/1828 is incorporated.

(b) If Modification No. 6/1828 is installed,
subsequent inspections required by this AD
are no longer required.

(c) An equivalent means of compliance
may be used when approved by the Manager,
New York Aircraft Certification Office,
Federal Aviation Administration, ANE-170,
181 South Franklin Avenue, Room 202, Valley
Stream, New York 11581,

DeHavilland Service Bulletin No. 6/447
dated October 14, 1983, applies to this
subject.

This amendment becomes effective on
April 13, 1984,

(Secs. 313(a), 601 and 803 of the Federal
Aviation Act of 1958, as amended {49 U.S.C.
1354(a), 1421 and 1423); 49 U.S.C, 106(g)
(Revised, Pub. L. 97-449, January 12, 1983);
Sec. 11.88 of the Federal Aviation Regulations
{14 CFR Sec. 11.89))

Note.—The FAA has determined that this
regulation is an emergency regulation that is
not meajor under Section 8 of Executive Order
12291. It is impracticable for the agency to
follow the procedures of Order 12291 with
respect to this rule since the rule must be
issued immediately to correct an unsafe
condition in aircraft. It has been further
determined that this document involves an
emergency regulation under DOT Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979). If this action is
subsequently determined to involve a
significant regulation, a final regulatory
evaluation or analysis, as appropriate, will be
prepared and placed in the regulatory docket
(otherwise, an evaluation is not required). A
copy of it, when filed, may be obtained by
contacting the Rules Docket under the
caption “ADDRESSES” at the location
identified.
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Issued in Kansas City, Missouri, on March
28, 1984.

John E. Shaw,

Acting Director, Central Region.
{FR Doc. 84-9765 Filed 4-11-84; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 39

[Docket No. 83-NM-114-AD; Amdt. 39~
4843] 7

Airworthiness Directives: Short
Brothers Limited Model SD3-30 Series
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This amendment adds a new
airworthiness directive (AD) that
requires inspections of structural and
system components on certain Shorts
SD3-30 series airplanes and
modification or repair, as necessary, to
correct unsafe conditions which may
exist. This action is necessary to
preserve the structural integrity of the
wing and horizental stabilizer, to
prevent fuel leaks into the cabin, to
insure adequate fire pretection for the
aft baggage compartment, and to £
prevent eperation with the control
surfaces locked.

DATES: Effective May 14, 1984.

ADDRESSES: The service bulletins
specified in this AD may be obtained
upon request to Shorts Aircraft, 1725
Jefferson Davis Highway, Suite 510,
Arlington, Virginia 22202, or may be
examined at the address shewn below.
FOR FURTHER INFORMATION CONTACT:
Mr. Harold N. Wantiez, Foreign Aircraft
Certification Branch, ANM-1508, Seattle
Aircraft Certification Office, FAA,
Northwest Mountain Region, 9010 East
Marginal Way South, Seattle,
Washington, telephone (206) 431-2977.
Mailing address: FAA, Northwest
Mountain Region, 17800 Pacific Highway
South, C-68968, Seattle, Washington
98168.

SUPPLEMENTARY INFORMATION: The
United Kingdom Civil Aviatian
Authority (CAA) has, in accordance
with existing provisions of a bilateral
agreement, notified the FAA of a
number of unsafe conditions that may
exist on Shorts SD3-30 airplanes. These
may be corrected by incorporating eight
(8) separate mandatory service bulletins.
The unsafe conditions and corrective
actions are described as follows:

A. The amount of fire extinguishing
agent available to extinguish a fire in
the aft baggage compartment may not be
adequate because the compartment is

not sealed. A new closing panel is
installed which seals the compartment.
(Reference Shert Brothers Ltd. Service
Bulletin SD3-25-30.)

B. Weather and fuel leakage can occur
through the fuselage crown skins into
the cabin. Inspections of the fuselage
crown skins are required and repairs or
additional sealing must be accomplished
where necessary. (Reference Short
Brothers Ltd. Service Bulletins SD3-53-
01, Revision 2, SD3-53-18, and SD3-53-
41.)

C. The bottonr flanges of the wing
drag links were notched to clear theaft
attachment bracket. A fatigue crack
could form in the drag link if a sharp
corner was left in the web which would
compromise the strength of the wing
attachment. Inspection and modification
or replacement are required. (Reference
Short Brothers Ltd. Service Bulletin
SD3-53-48, Revision 1.)

D. Corrosien and wear has occurred
on the horizontal stabilizer-to-fuselage
attachment pins and bushings which, if
allowed to increase, could compromise
the strength of the stabilizer/fuselage
assembly, An inspection of the lugs,
bushings, and pins is required, and
replacement is necessary if they are
worn beyond acceptable limits.
(Reference Short Brothers Ltd. Service
Bulletin SD3-55-16. Revised 2.)

E. Cracks have been found in the rib/
skin attachment cleats at the left wing
upper surface which, if allowed to grow,
could compromise the structural
capability of the wing. Inspections and
repairs, where necessary, are required.
(Reference Short Brothers Ltd. Service
Bulletin SD3-57-10, Revision 1.)

F. The existing gust lock/power
control interlack system allows
excessively high power selections to be
made with the flight controls locked.
The power contrel circuit must be
modified so that only limited power is
available when the flight control gust
locks are engaged to prevent takeoff
with locked controls. (Reference Short
Brothers Ltd. Service Bulletin SD3-76-
01,)

A proposal to amend Part 39 of the
Federal Aviation Regulations to include
an airworthiness directive requiring
accomplishment of the previously
mentioned inspections and
modifications was published in the
Federal Register on January 4, 1984 (49
FR 417). The comment period closed on
February 20, 1984, and interested
persons have been afforded an
opportunity to participate in the making
of this amendment. No comments were
received.

It is estimated that approximately 50
U.S. registered airplanes will be affected
by this AD, that it will take

approximately 180 manheours per
airplane to accomplish the required
actions, and that the average labor cost
will be $40 per manhour. Repair parts
are estimated at $3000 per airplane.
Based on these figures, the total cost
impact of this AD to U.S. operators is
estimated to be $510,000. For these
reasons, this rule is not considered to be
a major rule under the criteria of
Executive Order 12291. Few small
entities within the meaning of the
Regulatory Flexibility Act will be
affected.

Therefore, the FAA has determined
that air safety and the public interest
require the adoption of the rule as
proposed.

List of Subjects in 14 CFR Part 39
Aviation safety, Aircraft.
Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
Section 39.13 of Part 39 of the Federal
Aviation Regulations (14 CFR 39.13) is
amended by adding the following new
airworthiness directive:

Short Brothers Limited: Applies to Model
SD3-30 airplanes as indicated in the
applicability statement of each service
bulletin listed below. Cempliance is
required within the time interval
specified in each of the following
paragraphs unless already accomplished:

A. To ensure the availability of an
adequate concentration of fire extinguishing
agent in the event of baggage campartment
fire, within 180 days after the effective date
of this AD, install a new closing panel in the
aft baggage compartment in accordance with
Short Brothers Ltd. Service Bulletin SD3-25-
30 dated January 8, 1982.

B. To prevent weather or fuel leakage into
the passenger cabin, withim 180 days after the
effective date of this AD, inspect and seal the
fuselage crown in accordance with Short
Brothers Lid. Service Bulletins SD3-53-01,
Revision 2, daled January 19, 1977; SD3-53-18
dated November 25, 1977; and SD3-53-41
dated May 21, 1980.

C. To prevent fatigue failure of the wing
drag links, within 600 hours time in service
after the effective date of this AD er upon the
accumulation of 4800 total ours time in
service, whichever occurs later, inspect and
modify in accordance with Short Brothers
Ltd, Service Bulletin SD3-53-48, Revision 1,
dated January 5, 1983. Replace damaged parts
per the service bulletin.

P. To detect excessive corrosion or wear in
the stabilizer/fuselage attach pins, within the
next 600 hours time in service after the
effective date of this AD or upon the
accumulation of 4800 total hours time in
service, whichever occurs later, inspect in
accordance with Short Brothers Ltd. Service
Bulletin SD3-55-16, Revision 2, dated June 24.
1982. Replace damaged parts per the service
bulletin.
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E. To detect cracked or broken rib/skin
attachment cleats at left wing station 160,
within 300 hours time in service after the
effective date of this AD or upon the
accumnulation of 4800 hours total time in
service, whichever occurs later, inspect in
accordance with Short Brothers Ltd. Service
Bulletin SD3-57-10, Revision 1 dated October
11, 1982. Replace damaged parts as
necessary.

F. To prevent takeoff with locked flight
controls, within 180 days after the effective
date of this AD, modify the power control
circuit in accordance with Short Brothers Ltd,
Service Bulletin SD3-76-01 dated September
8, 1981.

G. Alternate means of compliance which
provide and equivalent level of safety . may be
used when approved by the Manager, Seattle
Aircraft Certification Office, FAA, Northwest
Mountain Region.

H. Special flight permits may be issued in
accordance with FAR 21,197 and 21,199 to
operate airplanes to a base for the
accomplishment of inspections and/or
modifications required by this AD.

This amendment becomes effective
May 14, 1984.

(Secs, 313(a), 314(a), 601 through 610, and
1102 of the Federal Aviation Act of 1958 (49
U.S.C. 1354(a), 1421 through 1430, and 1502);
49 U.S.C. 106({g) (Revised, Pub. L. 97-449,
january 12, 1983); and 14 CFR 11.89)

Note.—For the reasons discussed earlier in
the preamble, the FAA has determined that
this regulation is not considered to be major
under Executive Order 12291 or significant
under Department of Transportation
Regulatory Policies and Procedures (44 FR
11034; February 26, 1979): and it is further
certified under the criteria of the Regulatory
Flexibility Act that this rule will not have a
significant economic impact on a substantial
number of small entities because few, if any,
Model SD3-30 airplanes are operated by
small entities. A final evaluation has been
prepared for this regulation and has been
placed in the regulatory docket. A copy may
be obtained by contacting the person
identified under the caption “FOR FURTHER
INFORMATION CONTACT."

Issued in Seattle, Washington on March 30,
1964,

Wayne |. Barlow,

Acting Director, Northwest Mountain Region.
[FR Do 84-9764 Filed 4-11-84; 845 ani]

BILLING CODE 4910-13-M

14 CFR Part 71
[Airspace Docket No. 84-ASO-5]

Alteration of Transition Area, Cullman,
Alabama

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This amendment alters the
Cullman, Alabama, transition area by
revoking an unneeded arrival extension,
increasing the size of the basic area

centered on Folsom Field airport and
designating additional controlled
airspace in the vicinity of Rountree Field
airport. The arrival extension located
north of Folsom Field is not required for
protection of aeronautical activities and
the basic area centered on the airport
needs to be enlarged from 6.5 to 7.5
miles to accommodate the size aircraft
which the airport is capable of
accommodating. Additional controlled
airspace is required in the vicinity of
Rountree Field to accommodate
Instrument Flight Rule (IFR) operations
to and from the airport. An instrument
approach procedure has been developed
to serve the airport and this transition
area alteration will lower the base of
controlled airspace, in the vicinity of
Rountree Field, from 1,200 to 700 feet
above the surface.

EFFECTIVE DATE: 0801 G.m.t,, May 10,
1984,

FOR FURTHER INFORMATION CONTACT:
Donald Ross, Airspace and Procedures
Branch, Air Traffic Division, Federal
Aviation Administration, P.O. Box
20636, Atlanta, Georgia 30320; telephone:
(404) 763-7646.

SUPPLEMENTARY INFORMATION:

History

On Friday, February 17, 1984, the FAA
proposed to amend Part 71 of the
Federal Aviation Regulations (14 CFR
Part 71) by designating additional
controlled airspace in the vicinity of
Rountree and Folsom Fields. This action
will provide reqguired controlled
airspace for containment of aircraft
execuling instrument approach
procedures to the two airports. In
addition, the floor of controlled airspace
in an area north of Folsom Field will be
raised form 700 to 1,200 feet above the
surface as this particular segment of
controlled airspace was no longer
required. (49 FR 8112.) The operating
status of Rountree Field airport is
changed to IFR. Interested parties were
invited to participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
In response to publication of details of
this proposal, comments were received
from the City of Cullman. The City noted
that it had purchased and installed the
non-directional radio beacon which
would be used to support the instrument
approach procedure to Rountree Field.
Therefore, the City feit that the City of
Hartselle, operator of Rountree Field,
should share in the annual recurring cost
related to retention of the radio beacon
in the National Airspace System. This.
however, is a matter that must be
resolved at the local level and has no
bearing on the designation of this

transition area. This amendment is the
same as that proposed in the notice:
Section 71.181 of Part 71 of the Federal
Aviation Regulations was republished in
FAA Order 7400.6 dated January 3, 1984,

The Rule

This amendment to Part 71 of the
Federal Aviation Regulations will
designate that controlled airspace
necessary for containment of IFR
operations in the vicinity of Folsom and
Rountree Fields.

List of Subjects in 14 CFR Part 71

Aviation safety, Airspace, Transition
area.

Adoption of the Amendment

§71.181 [Amended]

Accordingly, pursuant to the authority
delegated to me, the Cullman, Alabama,
transition area under § 71.181 of Part 71
of the Federal Aviation Regulations (14
CFR Part 71) (as amended) is further
amended, effective/0901 G.m.t., May 10,
1984, as follows:

Cullman, AL—{Revised]

That airspace extending upward from 700
feet above the surface within a 7.5-mile
radius of Folsom Field (Lat. 34°15'57"N., Long.
86°51'35"'W.); within a 8.5-mile radius of
Rountree Field (Lat. 34"24'28"N,, Long,
86°55'58"W. ).

(Secs. 307(a} and 313{a), Federal Aviation Act
of 1958 (49 U.S.C. 1348(a) and 1354(a)}; 49
U.S.C. 106{g) (Revised, Public Law 97-449,
January 12, 1983))

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore, (1) is not a “major
rule” under Executive Order 12291; (2) is
not a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1978); and (3)
dees not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

Issued in East Point, Georgia, on March 29,
1984.

Jonathan Howe,

Director, Southern Region.

|FR Doc. 84-8762 Filed 4-8-84: 10:38 am|
BILLING CODE 4910-13-M
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207 governs investigations of whether
IAKSReUs Dok MacAl-AS0-4] 57‘;‘“1 di:;;.ml s et oy injury to domestic industries results l
Desig Cear y. pursuant to the authari from imports sold at less than fair value
on JbRaa N Re. (il delegated to me, the Gulf Shores, or from subsidized exports to the United

Shores, Alabama

“AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This amendment designates
the Gulf Sheres, Alabama, transition
area to accommodate Instrument Flight
Rule (IFR) operations in the vicinity of
Jack Edwards Airport. This action will
lower the base of controlled airspace
from 1,200 to 700 feet above the surface
within a five-mile radius of the airport.
An instrument approach procedure,
based on the Navy Pensacola Airport
Surveillance Radar system, has been
developed to serve the airport and the
controlled airspace is required for
protection of IFR aeronautical
operations.

EFFECTIVE DATE: 0901 G.m.t., May 10,
1984. .

FOR FURTHER INFORMATION CONTACT:
Donald Ross, Airspace and Procedures
Branch, Air Traffic Division, Federal
Aviation Administration, P.O. Box

20636, Atlanta, Georgia 30320; telephone:

(404) 763-7646.
SUPPLEMENTARY INFORMATION:
History

On Tuesday, February 7, 1984, the
FAA proposed to amend Part 71 of the
Federal Aviation Regulations (14 CFR
Part 71) by designating the Gulf Shores,
Alabama, transition area. This action
will provide controlled airspace for
aircraft executing a new instrument
approach proeedure to Jack Edwards
Airport (49 FR 4502). The operating
status of Jack Edwards Airport is
changed to IFR. Interested parties were
invited to participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
All comments received were favorable.
This amendment is the same as that
proposed in the notice. Section 71.181 of
Part 71 of the Federal Aviation
Regulations was republished in FAA
Order 7400.6 dated January 3, 1984.

The Rule

This amendment to Part 71 of the
Federal Aviation Regulations designates
the Gulf Shores, Alabama, transition
area to accommodate IFR aeronautical
operations in the vicinity of Jack
Edwards Airport.

List of Subjects in 14 CFR Part 71

Aviation safety, Airspace, Transition
area.

Alabama, transition area is designated
under § 71.181 of Part 71 of the Federal
Aviation Regulations (14 CFR Part 71}
(as amended) effective 0901 G.m:t., May
10, 1984, as follows:

Gulf Shores, AL—[New]

That airspace extending upward from 700
feet above the surface within a 5-mile radius
of Jack Edwards Airport (Lat. 30°17"19"” N.,
Long. 87°40'28"” W.); excluding that portion
that coincides with the Pensacola, Florida,
transition area and Restricted Area R-2908.
(Secs. 307(a) and 313(a), Federal Aviation Act
of 1958 (49 U.S.C. 1348(a) and 1354(a)); 49
U.S.C. 106(g) (Revised, Public Law 97449,
January 12, 1983))

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, It, therefore: (1) Is not a “major
rule" under Executive Order 12291; (2) is
not a “'significant rule" under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

Issued in East Point, Georgia, on March 29,
1984. :

Jonathan Howe,

Director, Southern Region.

|FR Doc. 84-8763 Filed 4-8-84; 10:37 um|
BILLING CODE 4910-13-M

INTERNATIONAL TRADE
COMMISSION

19 CFR Parts 201, 204, and 207

Amendments to Rules of Practice and
Procedure

AGENCY: U.S. International Trade
Commission.

ACTION: Amendment of rules; request for
comments,

suMMARY: These rules amend parts 201,
204, and 207 of the Commission's Rules
of Practice and Procedure. Part 201 sets
forth rules of general application; Part
204 governs Commission investigations
concerning the effect of imports on
agricultural programs (section 22 of the

States.

The amendments to Part 201 provide,
in particular, for an expansion of the
definition of confidential business
information to include certain additional
information of commercial value; clearer
marking of the confidential portions of
documents for which confidential
treatment treatment is requested; certain
changes concerning paper size of
documents, unbound copies, and one-
sided copying; clarification of the
provision permitting additional time for
responses when service is by mail; and
adjustment of the fees charged for
copying and searching for documents in
response to requests under the Freedom
of Information Act, The amendment to
Part 204 deletes the word “Tariff" to
reflect the change in name of the
Commission in 1975 from the Tariff
Commission. The amendments to Part
207 provide that the Commission will
not serve on all parties to antidumping
and countervailing duty proceedings
responses to requests for confidential
treatment or documents under
protective order; conform the
requirement concerning number of
copies to be filed to that of Part 201; and
reflect the change in name of the U.S.
Customs Court to the U.S, Court of
International Trade.

EFFECTIVE DATE: April 12, 1984.
Comments will be considered if received
by May 11, 1984 (30 days after
publication).

FOR FURTHER INFORMATION CONTACT:
William W. Gearhart, Esq., Assistant
General Counsgel, U.S. International
Trade Commission, 701 E Street, NW.,
Washington, D.C. 20436, telephone 202~
523-0487.

SUPPLEMENTARY INFORMATION: Section
335 of the Tariff Act of 1930 (19 U.S.C.
1335) authorizes the Commission to
adopt such reasonable procedures and
rules and regulations as it deems
necessary to carry out its functions and
duties.

The amendments set forth below are
intended to remedy problems that have
arisen under existing Commission
practice, reflect increased costs incurred
in furnishing information under the
Freedom of Information Act, and correct
certain errors in the Commission's rules.

Rule 201.6(a) is amended to include
within the definition of confidential
business information, in addition to
information which concerns or relates to
trade secrets, processes, operations,
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style of works, or apparatus, or to the
production, sales, shipments, purchases,
transfers, identification of customers,
inventories, or amount or source of any
income, profits, losses, or expenditures
of any person, firm, partnership,
corporation, or other organization,
“other information of commercial
value," the disclosure of which is likely
to have the effect of either (1) impairing
the Commission’s ability to obtaln such
information as is necessary to perform
its statutory functions, or (2) causing
substantial harm to the competitive
position of the person, firm, partnership,
corporation, or other organization from
which the information was obtained,
unless the Commission is required by
law to disclose such information. Such
“other information of commercial value"
may include copyrighted material or
other material of commercial value
prepared or purchased at considerable
expense by the submitter but which is
not otherwise covered by the definition.

Rule 201.6(b)(3) is amended to require
that persons requesting confidential
treatment for documents containing
business information clearly indicate on
the cover of such documents the pages
on which confidential information
appears and identify the confidential
information on those pages by means of
brackets. Confidential versions of briefs
and other documents presently filed
with the Commission often do not
clearly identify which information is
confidential. When the confidential
information is not clearly indentified,
the Commission staff must spend extra
time comparing confidential and non-
confidential versions in order to identify
the confidential information. This
causes delays in processing requests
and may result in the Commission's
inadvertent overlooking of portions not
clearly marked as confidential.

Rule 201.6(b)(3) also is amended to
refer to the requirement set forth in rule
201.8(d) that a nonconfidential version
of confidential documents be furnished.
Persons filing confidential documents
often fail to file nonconfidential versions
because they have failed to follow rule
201.8(d). This amendment would remind
them of the rule 201.8(d) requirement.

Rule 201.8(d) is amended to require
that all submissions be on letter-sized
paper (8% inches by 11 inches), except
patent file wrappers or other documents
prepared by or for another agency or
court; and that the original and at least
one copy of all submissions be printed
on one side only and be unbound. These
requirements will facilitate storage and
reproduction of documents. The paper-
size requirement was erroneously

deleted from this rule in a previous
revision.

Rule 201.16(d) is amended to make
clear the fact that the additional time for
responses permitted when service is by
mail is 3 calendar days in the case of
service to a person located in the United
States and 10 calendar days in the case
of a person located in a foreign country,
rather than 3 or 10 working days.

Rule 201.20(a) is amended to provide
that fees for search time for records will
be computed at the rate of $8.00 per hour
for time spent by agency personnel in
grades GS-2 through GS-10 and at the
rate of $16 per hour for time spent by
agency personnel in grades GS-11 and
above. This charge reflects the current
level of Federal salaries. However, no
charge will be imposed when the total
charge for search time and copying does
not exceed $25.00. On charges of $25.00
or less, the cost of billing, bookkeeping,
and check processing tends to equal or
exceed the fee collected. The
Commission presently does not impose
a fee for search time when the search
time is one-half hour or less.

Rule 201.20(b), which provides for
copying fees, is amended to provide that
the Commission will not impose a fee
unless the total charge for search time
and copying exceeds $25.00. The
Commission presently does not impose
a fee for copying unless the total charge
for copying exceeds 50 cents.

Rule 201.20(c) is amended to provide
that the Commission will not process a
request for information which is
expected to involve assessed fees in
excess of $25.00 unless the request
states that whatever cost is involved is
acceptable or is acceptable up to a
specified limit which covers anticipated
costs. The present rule provides a limit
of $15.00, but this limit has been
rendered obsolete by rules 201.20 (a)
and (b), which waive all search time and
copying charges of $25.00 or less.

Rule 204.5 is amended to delete the
word “Tariff” in Tariff Commission, the
former name of this Commission. Due to
an.oversight, this reference was not
deleted in earlier rule changes. The
name of the agency was changed
effective January 3, 1975, by section 171
of the Trade Act of 1974 (19 U.S.C. 2231).

Rule 207.3 is amended to provide that
the Commission, in antidumping and
countervailing duty proceedings, need
not serve on all parties of record its
responses to requests for confidential
treatment from individual parties. It also
is amended to make clear that the
Commission will not serve on all parties
responses to requests for access to
confidential information under
protective order.

Rule 207.45(b) is amended to provide
that parties filing requests for a review
of antidumping and countervailing duty
actions must file an original and 14
copies of such documents (rather than
19 copies, as under the resent rule). This
change would conform this requirement
to the copies requirement of rule
201.8(d).

Rules 207.50 and 207.51 are amended
to reflect the fact that persons entitled to
judicial review may seek such review in
the U.S. Court of International Trade
(rather than the U.S. Customs Court, the
former name of this court).

List of Subjects
19 CFR Part 201

Administrative practice and
procedure, Confidential business
information, Investigations, Freedom of
information.

19 CFR Part 207

Administrative practice and
procedure, Antidumping, Countervailing
duties, Investigations.

PART 201—[AMENDED]

Part 201 is amended as set forth
below: ’

1. Paragraphs (a) and (b)(3) of § 201.6,
which concerns confidential business
information, is revised as follows:

§ 201.6 Confidential business Information.

(a) Definition. Confidential business
information is information which
concerns or relates to the trade secrets,
processes, operations, style of works, or
apparatus, or to the production, sales,
shipments, purchases, transfers,
identification of customers, inventories,
or amount or source of any income,
profits, losses, or expenditures of any
person, firm, partnership, corporation, or
other organization, or other information
of commercial value, the disclosure of
which is likely to have the effect of
either: (1) Impairing the Commission’s
ability to obtain such information as is
necessary to perform its statutory
functions, or (2) causing substantial
harm to the competitive position of the
person, firm, partnership, corporation, or
other organization from which the
information was obtained, unless the
Commission is required by law to
disclose such information.

. - - - *

(b) .- o

(3) With each submission of, or offer
to submit, business information which a
submitter desires to be treated as
confidential under paragraph (a)(2) of
this section, the submitter shall provide
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the following, which may be disclosed to
the public:

(i) A written description of the nature
of the subject information;

(i1) A justification for the request for
its confidential treatment;

(iii) A certification in writing under
oath that substantially identical
information is not available to the
public;

(iv) A copy of the document (A)
clearly marked on its cover as to the
pages on which confidential information
can be found, and (B) with information
for which confidential treatment is
requested clearly identified by means of
brackets (except when submission of
such document is withheld in accord
wi:jh paragraph (b}(4) of this section);
an

(v} A nonconfidential copy of the
documents as required by § 201.8(d).

2. Section 201.8{d), which concerns
filing of documents, is revised as
follows:

§201.8 Filing of documents.

(d) Number of copies. A signed
original (or a copy designated as an
original) and fourteen (14) copies of each
document shall be filed. All submissions
shall be on letter-size paper (8% inches
by 11 inches), except copies of
documents prepared for another agency
or a court (e.g., patent file wrappers or
pleading papers). The original and at
least one copy of all submissions shall
be printed on one side only and shall be
unbound (although they may be stapled
or held together by means of a clip). In
the event that confidential treatment of
the document is requested under § 201.6,
at least one additional copy shall be
filed, in which the confidential business
information shall have been deleted and
which shall have been marked
conspicuously “nonconfidential” or
“public inspection.” The name of the
person signing the original shall be
typewritten or otherwise reproduced on
each copy.

3. Section 201.16{d), which concerns
service of process and other documents,
is revised as follows:

§ 201.168 Service of process and other
documents.
- - - * -

(d) Additional time after service by
mail. Whenever a party or Federal
agency or department has the right or is
required to perform some act or take
some action within a prescribed period
after the service of a document upon it
and the document is served upon it by
mail, three (3) calendar days shall be

added to the prescribed period, except
that when mailing is to a person located
in a foreign country, ten (10) calendar
days shall be added to the prescribed
period.

4. Paragraphs (a)(1), (b) and (c) of
§ 201.20, which concerns fees for
searching for or copying of records, is
revised as follows:

§201.20 Fees.

(a) Search for records. (1) The charge
will be computed at the rate of $8.00 per
hour for actual search time spent by
agency personnel in salary grades GS-2
through GS-10 and et the rate of $16.00
per hour for actual search time by
agency personnel in salary grades GS-
11 and above, with said charges to be
computed in quarter hour increments;
however, no charge will be imposed
when the total charge for search time
and copying of records (see § 201.20(b))
does not exceed $25.00

* - * * »

(b) Copying of records. The charge for
reproduction, duplication, or copying of
records by the Commission will be 10
cents per page; however, no charge will
be imposed when the total charge for
search time (see § 201.20(a)) and
reproduction, duplication, or copying of
records does not exceed $25.00.

{c) Unless a request for information
specifically states that whatever cost is
involved is acceptable, or acceptable up
to a specified limit that covers
anticipated costs, a request that is
expected to involve assessed fees in
excess of $25.00 or the specified limit
will not be deemed to have been
received until the requester is advised of
the anticipated costs and agrees o bear
such costs.

5. Section 204.5, which concerns
reports issued by the Commission as a
result of investigations conducted under
section 22 of the Agricultural
Adjustment Act (7 U.S.C. 624), is revised
as follows:

§204.5 Reports.

After completion of its investigation,
the Commission will transmit to the
President a report of the results thereof,
including its findings and
recommendations based thereon, and a
statement of the steps taken in the
investigation, together with a transcript
of the evidence submitted at the hearing.
A copy of such report will be
transmitted to the Secretary of
Agriculture,

6. Section 207.3, which concerns
service of documents in connection with
Commisgsion proceedings under section
303, section 516A, and title VII of the
Tariff Act of 1930 (19 U.S.C. 13083, 1516A,
and 1671-1677) and sections 102107 cf

the Trade Agreements Act of 1979 (Pub.
L. 96-39, 93 Stat. 144), is revised as
follows: -

§207.3 Service of documents.

Any party submitting a document for
inclusion in the record of the
investigation shall, in addition to
complying with § 201.8, serve a copy of
each such document on all other parties
to the investigation in the manner
prescribed in § 201.16. Failure to comply
with the requirements of this rule may
result in removal from status as a party.
The Commission shall make available to
all parties to the investigation a copy of
each document, except transcripts of
conferences and hearings and responses
to requests under § 201.6(b) (confidential
business information) and § 201.76
(documents under protective order),
placed in the record of the investigation
by the Commission.

7. Paragraph (b)(1)(i) of § 207.45,
which concerns investigations to review
certain antidumping and countervailing
duty actions, is revised as follows:

§ 207.45 Investigation to review
outstanding determination.

* - . * .

(b) Procedures—{1) Commencement of
proceedings—(i) Upen receipt of a
request. A proceeding is commenced
upon the filing with the Commission of
the original and fourteen (14) true copies
of a request. Requests for a review
investigation may be filed by any
person. All requests shall set forth a
description of changed circumstances
sufficient to warrant the institution of a
review investigation by the Commission
under this section.

8. Section 207.50, which concerns
judicial review under section 516A of
the Tariff Act of 1930 with respect to
antidumping and countervailing duty
actions, is revised as follows:

§207.50 Judicial review.

(a) In general. Persons entitled to
judicial review under section 5164 of
the Act may seek review in the U.S.
Court of Internaticnal Trade.

(b) Transmittal of record. In the event
a Commission determination is appealed
to the U.S. Court of International Trade
under section 5164, a copy of the record
in the proceeding before the
Commission, as such record is defined
in § 207.2{j), or a certified list of all items
therein, will be transmitted to the court
by the Secretary in accordance with the
rules of the court.

9. Paragraph (a) of § 207.51, which
concerns judicial review of the denial of
applications for disclosure of certain
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confidential information under
protective order, is revised as follows:

§ 207.51 Judicial review of denlal of
application for disclosure of certain
confldential information under protective
order. E

(a) In general, Persons entitled to
judicial review under section 777(c)(2) of
a Commission determination not to
disclose confidential information
concerning domestic price or cost of
production may apply to the U.S. Court
of International Trade for an order
directing the Commission to make the
information invelved available.

By order of the Commission,

Issued: April 2, 1984.
Kenneth R. Mason,
Secretary.
[FR Doc. 84-9744 Filed 4-11-84; 8:45 am|
BILLING CODE 7020-02-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Part 558

New Animal Drugs for Use in Animal
Feeds; Tylosin

N

Correction

In FR Doc. 844030 appearing on page
5749 in the issue of Wednesday,
February 15, 1984, make the following
correction.

In the second column, § 558.625(b)(3),
fourth line, **20 to 40" should read “20
and 40",

BILLING CODE 1505-01-M

21 CFR Part 860
[Docket No. 84N-0058]

Medical Device Classification
Procedures; Number of Copies of a
Petition for Reciassification

AGENCY: Food and Drug Administration.

ACTION: Final rule and request for
comments.

sumMmARY: The Food and Drug
Administration (FDA) is issuing a final
rule that reduces the number of copies
required to be submitted of a petition for
reclassification of any medical device.
The procedure is being changed to
conform to Office of Management and
Budget (OMB) guidelines.

DATES: Comments by May 14, 1984, The
final rule is effective June 11, 1984.
ADDRESS: Written comments to the
Dockets Management Branch (HFA-

305), Food and Drug Administration, Rm.

4-62, 5600 Fishers Lane, Rockville, MD
20857,

FOR FURTHER INFORMATION CONTACT:
Joseph M. Sheehan, Center for Devices
and Radiological Health (formerly
National Center for Devices and
Radiological Health) (HFZ—-84), Food
and Drug Administration, 5600 Fishers
Lane, Rockville, MD 20857, 301443~
4874.

SUPPLEMENTARY INFORMATION: Under
section 513 of the Federal Food, Drug,
and Cosmetic Act (the act) (21 U.S.C.
360c), FDA is required to classify each
medical device into one of three
regulatory categories: class I (general
controls); class II (performance
standards); or class III (premarket
approval), according to the degree of
control necessary to provide reasonable
assurance of the safety and
effectiveness of the device. Sections
513(e) and (f), 514(b), 515(b), and 520(l)
of the act (21 U.S.C. 360c(e) and (f),
360d(b), 360e(b), and 360j(l)) provide for
persons to request FDA to change the
classification of any device. Subpart C
of Part 860 of FDA's regulations
governing medical device classification
procedures (21 CFR Part 860, Subpart C)
provides that any such request is to be
in the form of a petition for
reclassification; § 860.123(b)(4) (21 CFR
860.123(b)(4)) requires that each such
petition be submitted in quintuplicate
(OMB approval number 0910-0138).

In the Federal Register of March 381,
1983 (48 FR 13666), OMB published a
final rule (5 CFR Part 1320)
implementing the provisions of the
Paperwork Reduction Act of 1980 (Pub.
L. 96-511), which establishes policies
and procedures for controlling
paperwork burdens imposed by Federal
agencies on the public. Section 1320.6(c)
of OMB's general information collection
guidelines, which are codified as part of
its final rule, provides that an agency
should not require persons to submit to
the agency more than one original and
two copies of any document, unless the
agency demonstrates that the
requirement is necessary to satisfy a
statutory requirement or some other
substantial need.

Therefore, FDA is changing its
procedure to conform to OMB's
guidelines by requiring a petitioner to
submit only an original and two copies
of any petition for reclassification of a
medical device.

In accordance with 5 U.S.C. 553(b)
and (d) and 21 CFR 10.40, FDA has
determined that there is good cause not
to follow the usual requirements of prior
notice and comment and delayed
effective date. The reasons for this

determination are that reducing the
number of copies of a petition for
reclassification required to be submitted
to FDA will not affect the public health
and will be less burdensome on, and
less costly for, the petitioner. Also, FDA
has learned from experience that an
original and two copies are adequate for
FDA to review and make a decision on a
petition. The agency, nevertheless, is
providing a 30-day period during which
it will accept comments on its
procedural change. If FDA decides on
the basis of comments received that the
change should be modified or revoked, it
will provide further notice in the Federal
Register.

List of Subjects in 21 CFR Part 860

Administrative practice and
procedure, Classification procedure,
Medical devices.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (secs. 513, 514,
515, 519, 520, and 701(a), 52 Stat. 1065, 90
Stat. 540-559, 564-576 (21 U.S.C. 380c,
360d, 360e, 360i, 360j, and 371(a))) and
under authority delegated to the
Commissioner of Food and Drugs (21
CFR 5.10), Part 860 is amended in

- § 860.123 by revising paragraph (b)(4) to

read as follows:

PART 860—MEDICAL DEVICE
CLASSIFICATION PROCEDURES

§860.123 Reclassification petition:

Content and form.
(b) L P B

(4) Submitted in an original and two
copies,

Interested persons may, on or before
May 14, 1984, submit to the Dockets
Management Branch (address above),
written comments on this final rule.
Such comments will be considered in
determining whether further
amendments, modifications, or revisions
to the final rule are warranted. Two
copies of any comments are to be
submitted, except that individuals may
submit one copy. Comments are to be
identified with the docket number found
in brackets in the heading of this
document. Received comments may be
seen in the office above between 9 a.m.
and 4 p.m., Monday through Friday.

Effective date. This regulation shall
become effective June 11, 1984.

Dated: March 23, 1984,

William F. Randolph,

Acting Associate Commissioner for
Regulatory Affairs.

|FR Doc. 84-9760 Filed 4-11-84; 8:45 am|
BILLING CODE 4180-01-M
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DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 100
[CGD11 84-011]

Special Local Regulations: Newport to
Ensenada Yacht Race

AGENCY: Coast Guard, DOT.
ACTION: Final rule.

SUMMARY: Special local regulations are
being adopted for the Newport to
Ensenada Yacht Race in Newport
Beach. This event will be held on April
28, 1984, at Newport Beach, California.
The regulations are needed to provide
for the safety of life on navigable waters
during the event.

EFFECTIVE DATE: These regulations
become effective on April 28, 1984 and
terminate on April 28, 1984.

FOR FURTHER INFORMATION CONTACT:
LTJG Jorge Arroyo, Commander (bb},
Eleventh Ceast Guard District, 400
Oceangate, Long Beach, California
90822, (213) 590-2331.

SUPPLEMENTARY INFORMATION: A notice
of proposed rule making has not been
published for these regulations and they
are being made effective in less than 30
days from the date of publication. The
application to hold the event was not
received until January 17, 1984, and
there was not sufficient time to publish
proposed rules in advance of the event
or to provide for a delayed effective
date. Nevertheless, interested persons
wishing to comment may do so by
submitting written comments to the
office listed under “FOR FURTHER
INFORMATION CONTACT” in this
preamble. Commenters should include
their names and addresses, identify this
notice CGD11 84-011, and give reasons
for their comments. Based cn comments
received, the regulation may be
changed.

Drafting Information

The drafters of this regulation are
LT]G Jorge Arroyo, Chief, Boating
Affairs Branch, Eleventh Coast Guard
District, Project Officer, and LT Joseph
R. McFaul, Project Attorney, Legal
Office, Eleventh Coast Guard District.

Discussion of Regulation

Newport Ocean Sailing Association
“NEWPORT TO ENSENADA YACHT
RACES" will be conducted beginning
April 28, 1984, in Newport Beach starting
near the Newport Jetty. This event will
have 800 ocean racing and cruising
sailboats, 24 to 85 feet in length, that
could pose a hazard to navigation.
Vessels desiring to transit the regulated

area may do so only with clearance
from a patrolling law enforcement
vessel or an event committee boat.

List of Subjects In 33 CFR Part 100

Marine safety, Navigation (water).

PART 100——SAFETY OF LIFE ON
NAVIGABLE WATERS

Final Regulations: In consideration of
the foregoing, Part 100 of Title 33, Code
of Federal Regulations, is amended by
adding the following section:

§ 100.35-11-84-11 Newport Beach,
Newport to Ensenada Yacht Race

(a) Regulated Area: That portion of
the Pacific Ocean off Newport Beach,
California, enclosed by the following
coordinates:

(i) 33 degrees 35.3' N., 117 degrees
53.3' W.

(ii) 33 degrees 34.9' N., 117 degrees
53.3' W.

(iii) 33 degrees 34.9' N., 117 degrees
54.5' W.

(iv) 33 degrees 35.3' N., 117 degrees
54.5' W.

(b) Effective Date: The regulated area
will be closed intermittently to all vessel
traffic from 12:00 PM to 4:00 PM on April
28, 1984,

(c) Special Local Regulations: (1) No
vessels, other than participants, U.S.
Coast Guard operated and employed
small craft, public vessels, state and
local law enforcement agencies and the
sponsor's vessels shall enter the
regulated area during the above hours,
unless cleared for such entry by or
through a patrolling law enforcement
vessel, or an event committee boat.

(2) When hailed by Coast Guard or
Coast Guard Auxiliary vessels
patrolling the event area, a vessel shall
come to an immediate stop. Vessels
shall comply with &ll directions of the
designated Coast Guard Regatta Patrol.

(3) These regulations are temporary in
nature and shall cease to be in effect at
the end of the period set forth.

(48 U.5.C. 454: 49 U.S.C. 1655(b)(1); 49 CFR
1.46(b}; 33 CFR 100.35))

Dated: March 30, 1984,

F. P. Schubert,
Rear Admiral, U.S. Coast Guard Commander,
Eleventh Coast Guard District.

[FR Doc. 840832 Filed 4-11-84; 8:45 am|
BILLING COCE 4910-14-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 0

Amendment of the Commission’s
Rules To Reflect a Change In the
Office of Managing Director

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

sumMARY: The Office of Managing
Director proposes to revise the rule
section which lists all major subordinate
units to reflect recent reorganizations.

EFFECTIVE DATE: April 3, 1984.

FOR FURTHER INFORMATION CONTACT:
Richard D. Goodfriend, (202) 632-7513.

List of Subjects in 47 CFR Part 0

Organization and functions
{Government agencies).

Order

In the Matter of revision of Part 0 of the
Commission’s rules to reflect a change in the
Office of Managing Director.

Adopted: March 29, 1984.

Released: April 3, 1984,

1. The Commission is adopting an
Order in the above-captioned
proceeding to revise its organizational
rules to reflect recent recrganizations.
Accordingly, certain organizational unit
titles have been changed requiring
amendment to Part 0 of the
Commission's Rules.

2. Authority for this action is
contained in Sections 4(i) and 303(r) of
the Communications Act of 1934, as
amended, and § 0.231(d) of the
Commission's Rules. Since the
amendments are editorial in nature the
public notice, procedure and effective
date provisions of 5 U.S.C. 533 do not
apply.

3. In view of the above, it is ordered,
that § 0.12 of the Commission's Rules is
amended in accordance with the
attached appendix, effective April 3,
1984.

Federal Communications Commission.
Edward J. Minkel,
Managing Director.

Appendix

Part 0 of Chapter I of Title 47 of the
Code of Federal Regulations is amended
as follows:

1. Scction 0.12 is revised to read as
follows:

§0.12 Units in the Office.

(a) Immediate Office of the Managing
Director




Federal Register / Vol. 49, No. 72 / Thursday, April 12, 1984 / Rules and Regulations

14507

(b) Director of Equal Employment
Opportunity

(c) Management Planning and
Program Evaluation Staff

(d) Associate Managing Director for
Operations

(1) Financial Management Division

(2) Operations Support Division

(e) Associate Managing Director for
Information Management

(1) Network Management Staff

(2) Computer Applications Division

(8) Information Processing Division

(4) Planning and Analysis Division

(f) Associate Managing Director for
Personnel Management

(1) Personnel Management Office

(8) The Secretary

(h) Internal Review and Security
Division

(i) Emergency Communications
Division
[FR Doc. 849771 Filed 4-11-84; 8:45 am
BILLING CODE 6712-01-M

47 CFR Parts 73 and 74

Oversight of the Radio and TV
Broadcast Rules

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This Order amends broadcast
station regulations in 47 CFR Parts 73
and 74 of the FCC rules. Amendments
are made to delete regulations that are
no longer necessary, correct inaccurate
rule texts, contemporize certain
requirements, to execute editorial
revisions as needed for purposes of
clarity and ease of understanding.

DATE: Effective April 3, 1984.

ADDRESS: Federal Communications
Commission, Washington, D.C. 20554.
FOR FURTHER INFORMATION CONTACT:
Steve Crane, Mass Media Bureau,
(202)632-5414,

List of Subjects in 47 CFR Parts 73 and
74

Radio broadcasting.

In the matter of oversight of the radio and
TV broadcast rules.

Adopted: March 29, 1984,

Released: April 3, 1984.

By the Chief, Mass Media Bureau.

1. In this Order, the Commission
focuses its attention on the oversight of
its radio and TV broadcast rules,
Modifications are made herein to
update, delete, clarify or correct
broadcast regulations as described in
the following amendment summaries:

(a) Two inaccuracies are corrected in
the text of § 73.68, Sampling systems for

antenna monitors. Subparagraph (b)(3)
refers to meter readings and
“maintenance log" entries. Since
maintenance logs were eliminated in BC
Docket 82-537 ! the rule is corrected
accordingly, This paragraph also
incorrectly cross-references

§ 73.1830(a)(2)(iv), the eliminated
maintenance log rule. It is revised to
correctly cross-reference § 73.1820,
Station log, and the reference to
subparagraph (a)(2)(iv) is corrected to
read (a)(2) since no subparagraph (iv)
exists. (See Appendix item 1.)

(b) Section 73.1210, TV/FM dual-
language broadcasting in Puerto Rico,
requires both the participating FM and
TV licensees to make program log
entries to "reflect all time segments
within which dual-language
programming is presented."” The
requirement for commercial AM and FM
licensees to keep program logs was
removed in the Report and Order in BC
Docket 79-219, Deregulation of Radio.
Failure to remove the requirement from
Section 73.1210 is remedied in this Order
by stating that such logging
requirements pertain only to those
stations required to keep such logs. (See
appendix item 2.)

(c) Section 73.1225, Station inspections
by FCC, was amended in the Report and
Order in BC Docket 82-537 2 by revising
paragraph (d) to remove the requirément
to make operating and maintenance logs
available for inspection. (BC Docket 82—
537 eliminated the requirement to keep
operating and maintenance logs.)
Paragraph (d) was amended to require
that station logs (a log newly adopted in
this proceeding) and technical records
be made available for inspections.
Inadvertently, the requirement to make
available the program logs for
commercial TV and noncommercial AM,
FM and TV stations was removed. The
keeping of program logs for these
stations is of course still an FCC
requirement and the unintentional
deletion of their inspection availability
is remedied by restoring the requirement
to the inspection rule, § 73:1225. (See
Appendix item 3.)

(d) In the fourth Report and Order in
Docket 21502, Subscription TV Service,
§ 73.1570, Modulation levels: AM, FM
and TV aural, was amended, effective
December 23, 1983, by revising
subparagraph (b)(3); revising (b)(3)(ii)
and redesignating it as (b)(3)(i) (which
had formerly been marked [Reserved]);
and by adding a new subparagraph
(b)(3)(ii). 48 FR 5636, December 21, 1983,

! Report and Order, In the Matter of Operating
and Maintenance Logs for Broadcast and Broadcast
Auxiliary Stations. BC Docket 82-537, 48 FR 38473,
August 24, 1983,

*Id.

On January 24, 1984, an OUrder was
adopted which corrected § 78.1570(b) by
changing the limitations on modulation
of the maincarrier “to not more than
15%" from the formerly incorrect 10%.
This change, effective January 27, 1984,
failed to use the newly adopted text set
forth in Docket 21502's Report and
Order, thereby subverting the December
modification of the paragraph. To clear
the record, subparagraphs (b)(3) and
(b)(3) (i) and (ii) of § 73.1570 are
rewritten herein to include the desired
modulation limitation to “not more than
15%", as well as the inadvertently
deleted text adopted in Docket 21502.
(See Appendix item 4.)

(e) Section 73.1800, General
requirements related to the station log,
was revised to its present form in the
Report and Order in BC Docket 82-537 3
(See paragraphs (a) and (c) above). As
drafted, the section title and text
indicate that this rule relates to station
logs only. It does not; it also relates to
program logs for commercial TV and
noncommercial educational AM, FM
and TV stations. In excising references
to operating and maintenance logs in the
Order in BC Docket 82-537, and
introducing the new station log rule and
cross references thereto, Section 73.1800,
which applies to all logs, was
inadvertently. amended in such fashion
as to denote referencing station logs
only. The rule is restored to its proper
and correct state via this Order to
include all required logging, program and
station. Amendments are therefore made
to the rule title and to the text of
paragraphs (a), (b), (f) and (g), to
forestall any interpretation that it
applies to station logs only.

Another correction must be made to
this rule. A requirement, pertaining to
operating and maintenance logs,
remains in paragraph (c). Overlooked in
rewriting the rule, these references to
the operating and maintenance logs are
changed to the station log herein.

Lastly, a further change is made in
paragraph (c) correcting “station
technical supervisor” to “Chief
operator" as designated and required in
§ 73.1870, Chief Operators, adopted June
18, 1981, Docket No. 20817, The Operator
Licensing Program. 46 FR 35450, July 8,
1981, (See Appendix item 5.)

(f) A logging entry must be made by
all stations for each test of the
Emergency Broadcast System
procedures made pursuant to the
requirements of Subpart G of Part 73.
For commerical TV and noncommercial
educational AM, FM and TV stations,
entries may be made in the program log

*1d.
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or station log. For commercial AM and
FM stations, entries must be made in the
station log since those stations do not
keep program logs.

In subparagraph (b)(5) of the program
log rule, § 73.1810, the text incorrectly
states that the results of EBS tests “must
be entered in the station log (in the case
of television stations, the station log
may be the program log)."

Since this text appears in the program
log rules, the rule will be revised to state
the program log entry requirements, not
those pertaining to station logs.

Since entries of EBS tests in the
program log may be made by
noncommercial educational AM, FM
and TV stations, not just “television
stations,” as presently designated, these
noncommercial services will be added
to the program logging option.

And since commercial AM and FM
stations no longer keep program logs,
the requirement to log EBS tests for
them will be clearly indicated as the
exception to logging EBS tests in the
program log. (See Appendix item 6.)

(g) When the formerly designated
Broadcast Bureau was reorganized and
renamed Mass Media Bureau in
December, 1982, every effort was made
to change all rules affected accordingly.
Some slipped through the net. Two
recent discoveries requiring correction
are in §§ 73.3562 and 73.3564. The
Broadcast Bureau designations therein
are corrected to read Mass Media
Bureau, (See Appendix items 7 and 8.)

{h) On December 22, 1983, the
Commission adopted the Report and
Order and Policy statement in Docket
19142, Children's TV Programming and
Advertising Practices. 49 FR 1704,
January 13, 1984. It is added herein to
the listings of FCC policies as paragraph
(b) to § 73.4050, Children's TV Programs.
The present listing of the Report and
Policy Statement of 1974 is designated
paragraph (a). (See Appendix item 9.)

(i) The rules for remote pickup
broadcast stations are found in Subpart
D, Part 74. Licensing requirements and
procedures for this service are found in
§ 74.432 of this subpart. This rule
formerly had a time limit requiring
installation and operation of authorized
units within 120 days following the grant
date. This time limit was removed from
§ 74.432(d) in the Report and Order in
BC Docket 81497 effective April 1, 1982.
47 FR 9214, March 4, 1982.

In paragraph (k) of § 74.432, a cross
reference to the time limit eliminated
from paragraph (d) was not removed.
Via this Order the incorrect cross
reference is deleted. (See Appendix item
10.)

(j) Another modification in § 74.432 is
made in paragraph (h). The paragraph

.~

opens with the statement that “"Each
remote pickup broadcast station * * *
shall be made available for inspection
upon request by any * * * representative
of the Commission."

When Subpart-General was adopted
as a new subpart in Part 74, for rules
common to all services in that Part,
requirements pertaining to FCC station
inspections were created and
designated § 74.3. Inspection
regulations, as found in § 74.432(h)
stated above, were to be excised from
the separate Subparts. In this case they
were not; they are removed herein. (See
Appendix item 10.)

2. No substantive changes are made
herein which impose additional burdens
or remove provisions relied upon by
licensees or the public. We conclude, for
the reasons set forth above, that these
revisions will serve the public interest.

3. These amendments are
implemented by authority delegated by
the Commission to the Chief, Mass
Media Bureau. Inasmuch as these
amendments impose no additional
burdens and raise no issue upon which
comments would serve any useful
purpose, prior notice of rulemaking,
effective date provisions and public
procedure thereon are unnecessary
pursuant to the Administrative
Procedure and Judicial Review Act
provisions of 5 U.S.C. 553(b)(3)(B).

4. Since a general notice of proposed
rulemaking is not required, the
Regulatory Flexibility Act does not
apply.

5. Therefore, IT IS ORDERED, That
pursuant to Sections 4(i), 303(r) and
5(c)(1) of the Communications Act of
1934, as amended, and §§ 0.61 and 0.283
of the Commission's Rules, Parts 73 and
74 of the FCC Rules and Regulations
ARE AMENDED as set forth in the
attached Appendix, effective April 3,
1984

6. For further information on this
Order, contact Steve Crane, (202) 632-
5414, Mass Media Bureau.

Federal Communications Commission.
James C. McKinney,
Chief, Mass Media Bureau.

Appendix
PART 73—[AMENDED]

1. 47 CFR 73.68 is amended by revising
paragraph (b)(8) to read as follows:

§73.68 Sampling systems for antenna
monltors.

[b) a4 W

(3) The readings and station log
entries specified in § 73.1820(a)(2).

- - - * -

2. 47 CFR 73.1210 is amended by
revising paragraph (b)(4) to read as
follows:

§73.1210 TV/FM dual-language

broadcasting in Puerto Rico.
- » . - »
[b) R

(4) The program logs of stations
required to keep such logs shall clearly
reflect all time segments within which
dual-language programming is
presented.

* - * * -

3. 47 CFR 73.1225 is amended by
revising paragraph (d) to read as
follows:

§ 73.1225 Station inspections by FCC.

- - . - *

(d) The following records shall be
made available upon request by
representatives of the FCC:

(1) For commercial and
noncommercial eductional AM, FM, and
TV stations:

(i) Station logs and special technical
records;

(2) For commercial TV and
noncommercial educatiomal AM, FM,
and TV stations:

(i) Program logs.

4. 47 CFR 73.1570 is amended by
revising paragraphs (b)(3) to read as
follows:

§ 73.1570 Modulation levels: AM, FM, and
TV aural.

* * - - -

(b] e

(3) TV stations. Except as provided in
(i) and (ii) below the total modulation of
the aural carrier must not exceed 100%
orrpeaks of frequent recurrence,

(i) Stations transmitting multiplex
subcarrier signals on the aural carrier
for telemetry or other authorized
services (see § 73.682(a)(23)) must limit
the modulation of the main carrier by
the arithmetic sum of the subcarrier(s) to
not more than 15%. The total modulation
may not exceed 100% unless specifically
authorized by the FCC.

(ii) Stations transmitting aural
subcarriers as part of encoded
subscription programs under the
provisions of §§ 73.641-73.644 may
modulate the aural carrier in accordance
with the specifications stated in the
application for advance FCC approval.

5. 47 CFR 73.1800 is amended by
revising the Section title and paragraphs
(a), (b). (c). (f) and (g) to read as follows:
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§73.1800 General requirements relating to
logs.

(a) The licensee of each station shall
maintain logs as required by §8§ 73.1810
and 73.1820. Each log shall be kept by
station employees competent to do so,
having actual knowledge of the facts
required. All entries, whether required
or not by the provisions of this Part,
must accurately reflect the operation of
the station. Any employee making a log
entry shall sign the log, thereby attesting
to the fact that that entry, or any
correction or addition made thereto, is
an accurate representation of what
transpired.

(b) The logs shall be kept in an orderly
and legible manner, in suitable form and
in such detail that the data required for
the particular class of station concerned
are readily available. Key letters or
abbreviations may be used if the proper
meaning or explanation is contained
elsewhere in the log. Each sheet must be
numbered and dated. Time entries must
be made in local time and must be
indicated as advanced (e.g, EDT) or
non-advanced (e.g., EST) time.

(c) Any necessary corrections of a
manually kept log after it has been
signed in accordance with paragraph (a)
of this Section shall be made only by
striking out the erroneous portion and
making a corrective explanation on the
log or attachment to it. For program logs,
such corrections shall be dated and
signed by the person who kept the log or
the program director, the station
manager or an officer of the licensee.
For station logs, such corrections shall
be dated and signed by the person who
kept the log or the station chief operator,
the station manager or an officer of the
licensee.

. - * * .

(f) Entries shall be made in logs as
required by §§ 73.1810 and 73.1820.
Additional information, such as that
needed for administrative or operational
purposes, may be entered on the logs.
Such additional information shall not be
subject to the restrictions and
limitations in the FCC rules on making
corrections or changes in logs, and may
be removed, without otherwise altering
the log in any way, before making the
log a part of an application or available
for public inspection.

(8) Application forms for licenses and
other authorizations may require that
certain technical operating and program
data be supplied. These application
forms should be kept in mind in
connection with the maintenance of the
program log and station log.

6. 47 CFR 73.1810 is amended by
revising paragraph (b)(5) to read as
follows: A

§73.1810 Program logs.

(b]n * *

(5) For Emergency Broadcast System
Operations. An entry, by stations
required to keep program logs, for tests
of the EBS procedures pursuant to the
requirements of Subpart G of this Part
and the appropriate EBS station
checklist, unless such entries are
consistently made in the station log. In
the case of commercial AM and FM
stations which are not required to keep
program logs an entry will be made in
the station log.

* - - * *

7.47 CFR 73.3562 is revised to read as
follows:

§ 73.3562 Staff consideration of
applications not requiring action by the
Commission.

Those applications which do not
require action by the Commission but
which, pursuant to the delegations of
authority set forth in Subpart B of
Part O, may be acted upon by the Chief,
Mass Media Bureau, are forwarded to
the Mass Media Bureau for necessary
action. If the application is granted, the
formal authorization is issued. In any
case where it is recommended that the
application be set for hearing, where a
novel question of policy is presented, or
where the Chief, Mass Media Bureau
desires instructions from the
Commission, the matter is placed on the
Commission agenda.

8. 47 CFR 73.3564 is amended by
revising paragraph (a) to read as
follows:

§73.3564 Acceptance of applications.

(a) Applications tendered for filing are
dated upon receipt and then forwarded
to the Mass Media Bureau, where an
administrative examination is made to
ascertain whether the applications are
complete. Except for low power TV and
TV translator applications, those found
to be complete or substantially complete
are accepted for filing and are given file
numbers. In the case of minor defects as
to completeness, the applicant will be
required to supply the missing
information. Applications that are not
substantially complete will be returned
to the applicant. In the case of low
power TV and TV translator
applications, those found to be complete

are accepted for filing and are given file
numbers. Low power TV and TV
applications that are not complete will
be returned to the applicant.

. * . * *

9. 47 CFR 73.4050 is amended by
adding new paragraph (b) and
designating the present text as
paragraph (a), as revised § 73.4050 reads
as follows:

§73.4050 Children's TV programs.

(a) See Report and Policy Statement,
Docket 18142, FCC 74-1174, adopted
October 24, 1974. 50 FCC 2d 1; 39 FR
39396, November 8, 1974.

(b) See Report and Order; Policy
Statement, Docket 19142, FCC 83-609,
adopted December 22, 1983. 49 FR 1704,
January 13, 1984.

PART 74—[AMENDED]

10. 47 CFR 74.432 is amended by
revising paragraphs (h) and (k) to read
as follows:

§ 74.432 Licensing requirements and

_ procedures.

- - - - *

(h) In cases where a series of
broadcasts are to be made from the
same location, portable or mobile
transmitters may be left at such location
for the duration of the series of
broadcasts: Provided, The transmitting
apparatus is properly secured so that it
may not be operated by unauthorized
persons when unattended. Prior
Commission authority shall be obtained
for the installation of any transmitting
antenna which requires notification to
the FAA, pursuant to § 17.7 of the
Commission's rules and regulations, and
which will be in existence for more than
2 days.

* * * * *

(k) In the case of permanent
discontinuance of operation of a station
or system licensed under this Subpart,
the licensee shall forward the station or
system license to the FCC in
Washington, D.C. for cancellation. For
purposes of this Section, a station which
is not operated for a period of one year
is considered to have been permanently
discontinued.

- * » - -
[FR Doc. B4-0647 Filed 4-11-84; 8:45 am]
BILLING CODE 6712-01-M
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DEPARTMENT OF TRANSPORTATION

Office of the Secretary

49 CFR Part 1

[OST Docket No. 1; Amdt. 1-193]

Organization and Delegation of
Pcwers and Duties—Delegation by the
General Counsel to the Chief Counsel
of the Coast Guard

AGENCY: Department of Transportation
(DOT), Office of the Secretary.

ACTION: Final rule.

suMMARY: This amendment delegates to
the Chief Counsel of the Coast Guard
the General Counsel's authority to detail
appellate counsel in connection with the
review of courts-martial by the Court of
Military Review and the Court of
Military Appeals. The Chief Counsel
performs related duties and can better
perform this more efficiently than the
General Counsel. This amendment also
ratifies all details previously made by
the Chief Counsel.

DATE: The effective date of this
amendment is April 12, 1984,

FOR FURTHER INFORMATION CONTACT:
Robert I. Ross, Office of the General
Counsel, C-50, Department of
Transportation, Washington, DC (202)
426-4723.

SUPPLEMENTARY INFORMATION: Since
this amendment relates to Departmental
management, procedures, and practice,
notice and comment on it are
unnecessary and it may be made
effective in fewer than thirty days after
publication in the Federal Register.

By virtue of section 8(b)(3) of the .
Department of Transportation Act
(Pub.L. 89-670), the General Counsel is
Judge Advocate General of the Coast
Guard except when the Coast Guard is
operating as a service in the Navy. The
General Counsel has delegated to the
Chief Counsel of the Coast Guard some
of the Judge Advocate General's
functions (see 49 CFR Part 1, Appendix
A, Section 2), including the authority
under Section 66(b) of the Uniform Code
of Military Justice (10 U.S.C. 866(b)) to
refer records of certain trials to the
Court of Military Review, which reviews
the records for correctness of law and
fact. (Review by the Court of Military
Review is a prerequisite to review by
the Court of Military Appeals.) To assist
the Court in its review, Article 70 of the
Code provides for appointment of
Government and defense counsel. As
part of his referrals to the Court under
Article 66(b), the Chief Counsel has

routinely been appointing counsel. This
amendment formalizes his authority to
do that and ratifies all such
appointments previously made.

List of Subjects in 49 CFR Part 1

Authority delegations {(government
agencies), Organization and functions
(government agencies), Transportation
Department.

PART 1—[AMENDED]

In consideration of the foregoing,
Section 2 of Appendix A of Part 1 of
Title 49, Code of Federal Regulations, is
amended by adding a new subparagraph
(8) to paragraph (a), to read as follows:

Appendix A—Delegations and
Redelegations by Secretarial Officers

- * * . *

2. Chief Counsel, U.S. Coast Guard.

o)yt

EB; The authority to detail appellate
Government counsel and appellate defense
counsel to perform duties in connection with
the review of court-martial cases by the
Court of Military Review and the Court of
Military Appeals.

Authority: 49 U.S.C. 322.

Issued in Washington, DC, on April 3, 1984.
Rosalind A. Knapp,
Acting General Counsel.
[FR Doc. 84-6691 Filed 4-11-84; 8:45 am]
BILLING CODE 4810-62-M
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This section of thp FEDERAL REGISTER
containg notices to the public of the
proposed issuance of rules and
regulations. The purpose of these notices
is to give interested persons an
opportunity to participate in the rule
meking prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE
Agricuitural Marketing Service

7 CFR Part 1030
[Docket No. AO-361-A20]

Milk In the Chicago Regional Marketing
Area; Recommended Decision and
Opportunity To File Written

Exceptions on Proposed Amendments
to Tentative Marketing Agreement and
To Order

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: This recommended decision
would provide the operators of certain
supply plants a choice of methods by
which their plants could qualify as pool
plants under the Chicago Regional order.
A “reserve supply plant” provision
would allow supply plants that met
certain criteria to be pool plants without
having to ship any milk to distributing
plants unless the market administrator
determined that such shipments were
needed to meet the fluid milk demands
of the market. A plant that failed to meet
such a “call” for shipments would lose
its status as a pool reserve supply plant
for one year.

As proposed, the market
administrator could determine that pool
reserve supply plants, in one or more
areas, would have to make qualifying
shipments of milk if milk were needed at
distributing plants in the respective call
area, The shipping requirements could
be at different levels within a call area
or between areas that, together, would
define the call area.

Alternatively, a supply plant operator
could choose to pool a plant by making
monthly shipments to qualifying plants.
The shipments would be required each
month at a rate equal to the marketwide
Class I utilization percentage for the
same month of the preceding year.
Plants pooled through the latter
provision would not be subject to any
call to ship milk issued by the market

administrator. However, each such plant
would have to make the required
shipments, since handlers no longer
would be able to form pool units
composed of more than one plant.

Another proposed change would
require each producer to ship one day’s
production each month to the pool plant
that receives and reports such milk as
producer milk. Such shipments now are
required once a month during September
through March. '

This recommended decision is based
on the record of a public hearing held in
May 1983, at the request of a group of
dairy farmer cooperatives that
represents more than one-half of the
producers who supply this market. The
changes recommended herein reflect
current marketing conditions and would
tend to facilitate stable and orderly
marketing of milk supplies associated
with the Chicago Regional market.
DATE: Comments are due on or before
May 14, 1984.

ADDRESS: Comments (four copies)
should be filed with the Hearing Clerk,
Room 1077, South Building, United
States Department of Agriculture,
Washington, D.C. 20250.

FOR FURTHER INFORMATION CONTACT:
Richard A. Glandt, Marketing Specialist,
Dairy Division, Agricultural Marketing
Service, United States Department of
Agriculture, Washington, D.C. 20250,
(202) 447-4829.

SUPPLEMENTARY INFORMATION: This
administrative action is governed by the
provisions of Sections 556 and 557 of
Title 5 of the United States Code and,
therefore, is excluded from the
requirements of Executive Order 12291.

William T. Manley, Deputy
Administrator, Agricultural Marketing
Service, has certified that this action
will not have a significant economic
impact on a substantial number of small
entities. The amendments would
promote orderly marketing of milk by
producers and regulated handlers.

At the hearing and in briefs later
submitted, the operators of three
unregulated cheese manufacturing
plants alleged that the Department of
Agriculture had violated certain
procedural requirements in calling an
emergency hearing. Specifically, it was
charged that the Administrative
Procedure Act, the Regulatory Flexibility
Act, and Executive Order 12291 had
been either violated or ignored.

The Department holds that all
procedural requirements of the above
statutes and regulations were met, as
were the Department's own procedures
for formal rulemaking proceedings.
Formal rulemaking proceedings are
exempt from Executive Order 12291. The
exemption was clearly stated in the
hearing notice along with a statement
that this action is subject to Sections 556
and 557 of Title 5 of the U.S. Code (the
Administrative Procedure Act).

It was alleged that the Department
had failed to publish an initial
regulatory flexibility analysis, which the
plant operators maintained is required
by the Regulatory Flexibility Act, 5
U.S.C. 6C3. Procedurally, the initial
regulatory flexibility analysis would not
be published until the issuance of the
recommended decision. For this
proceeding, however, such an analysis is
not required, and the certification
regarding this is set forth above. In this
regard, the Regulatory Flexibility Act, in
5 U.S.C. 805(b), provides as follows:

Sections 603 and 604 of this title shall not
apply to any proposed or final rule if the head
of the agency certifies that the rule will not, if
promulgated, have a significant economic
impact on a substantial number of small
entities. If the head of the agency makes &
certification under the preceding sentence,
the agency shall publish such certification in
the Federal Register at the time of publication
of general notice of proposed rulemaking for
the rule or at the time of the publication of
the final rule, along with a succinct statement
explaining the reasons for such cetification,
and provide such certification and statement
to the Chief Counsel for Advocacy of the
Small Business Administration.

It should be noted that the hearing
notice specifically invited interested
persons to present evidence concerning
the probable regulatory and
informational impact of the proposals on
small businesses. Most parties subject to
a milk order are considered to be a
small business. Certain testimony at the
hearing was directed to the impact of
the proposals on small businesses,

This recommended decision contains
an economic analysis and takes into
consideration the impact of the
proposed changes in regulation upon the
dairy industry, including, to the extent
permitted, the impact on small
businesses. Although not identical to a
regulatory flexibility analysis, a decision
based on the record evidence obtained
at a public hearing serves the same
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basic purpose as a regulatory flexibility
analysis.

Prior documents in the proceeding:

Notice of Hearing: Issued April 25,
1983; published April 29, 1983 (48 FR
19380).

Partial Decision: Issued August 4,
1983; published August 11, 1983 (48 FR
36464).

Order Amending Order: Issued August
17, 1983; published August 24, 1983 (48
FR 38448).

Preliminary Statement

Notice is hereby given of the filing
with the Hearing Clerk of this -
recommended decision with respect to
proposed amendments to the tentative
marketing agreement and the order
regulating the handling of milk in the
Chicago Regional marketing area. This
notice is issued pursuant to the
provisions of the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 801 et seq.), and the applicable .
rules of practice and procedure
governing the formulation of marketing
agreements and marketing orders (7 CFR
Part 900).

Interested parties may file written
exceptions to this decision with the
Hearing Clerk, U.S. Department of
Agriculture, Washington, D.C., 20250, by
the 30th day after publication of this
decision in the Federal Register. Four
copies of the exceptions should be filed.
All written submissions made pursuant
to this notice will be made available for
public ingpection at the office of the
Hearing Clerk during regular business
hours (7 CFR 1.27(b)).

The proposed amendments set forth
below are based on the record of a
public hearing held at Madison,
Wisconsin, on May 24-26, 1983,
pursuant to a notice of hearing issued
April 25, 1983 (48 FR 19380).

The material issues on the record of
hearing relate to:

1. Pool reserve supply plant
provisions.

2. Performance standards for supgly
plants,

3. Producer delivery requirements.

4. Modification of the Director's
discretionary authority provigion.

5. Need for emergency action on cne
or more of the above issues.

A prior decision dealt with issues 4
and 5. Issue 5 also is considered in this
decision and the remaining issues (Nos.

1, 2, and 3) of the hearing are considered |,

in this decision.
Findings and Conclusions

The following findings and
conclusions on the material issues are
based on evidence presented at the
hearing and the record thereof:

Background information: The Chicago
Regional order area resulted from a
merger of the former Chicego, Illinois
order area; and the adjacent territory of
the Madison, Wisconsin; Northeastern
Wisconsin; Northwestern Indiana; and
Rock River Valley Federal milk order
areas and some adjacent unregulated
territory. The marketing area has been
changed twice since the initial order
became fully effective on July 1, 1968. In
January 1969, the counties in
northwestern Indiana were deleted from
the area. In September 1970, some
unregulated counties in Wisconsin that
were surrounded by the marketing area
were added. Neither of these area
changes resulted in any substantial
increases or decreases in either the
amount of milk pooled or the number of
producers supplying milk under the
order.

Marketing conditions have changed
since the Chicago Regional order was
promulgated. The amount of producer
milk pooled under the order nearly
doubled from 7.1 billior pounds in 1969,
to more than 13.1 billion pounds in 1982.
The number of producers increased from
an annual average of 16,639 in 1969 to
18,805 in 1982. The daily delivery of milk
from each producer has increased from
an annual average of 1,172 pounds in
1969 to 1,909 pounds in 1982. The sales
of Class I milk (fluid milk products) have
decreased from 3.6 billion pounds in
1989 to 2.9 billion pounds in 1982. The
Class I utilization percentage has
dropped from 50.7 percent in 1969 to 22.4
percent in 1982.1

Since its promulgation, the Chicago
Regional order has been amended
several times in response to changed
marketing conditions. The pooling
requirements for supply plants have
been an issue in many amendatory
proceedings; the minimum performance
standards for supply plants have been
amended five times. In September 1672,
the minimum standards were decreased
five percentage points for each of the
months of September, October, and
November. In August 1973, the
performance requirements were
increased by five percentage points for
September, October and November. In
addition, the months of January,
February, and March were included in
the required shipping period. Also,
shipping requirements for an individual
plant within a unit of supply plants were
incorporated in the order. The
requirements for shipments from an
individual plant were designed to

remedy, in part, the problem distributing
plants located in the Chicago
metropolitan segment of the market
were experiencing in obtaining needed
milk supplies from supply plants. In
August 1975, the performance
requirements for supply plants were
decreased ten percentage points for
August and September and five
percentage points for October,
November and December. It was found
at that time that producer milk supplies
had increased substantially and
uneconomic movements of milk were
being made by supply plants to satisfy
the pooling requirements.

In an action effective on August 1,
1977, the month of August was
eliminated from the required shipping
period for supply plants. Also, the
shipping requirement was eliminated for
an individual plant within a unit of
supply plants. The plentiful supply of
milk available to the market was cited
as the reason for eliminating the
requirement for shipments from an
individual plant within & unit. The
removal of the requirement allowed
operators of supply plant units to
minimize hauling costs in supplying milk
to the market.? In September 1982, the
minimum performance standards for
supply plants were reduced by five
percentage points for each of the months
of September, October, Movember, and
December. The continued plentiful
supplies of milk were cited as one of the
reasons why the shipping standards
were being further reduced at that time.

Shipping standards for supply plants
have been used in the Chicago Regional
market, since its promulgation, to assure
the availability of milk for distributing
plants. The overall system of
performance requirements for supply
plants has worked well in providing
adequate supplies of milk at the
distributing plants and assuring
appropriate identification of producers
associated with the market. However,
the evidence introduced at the hearing
indicates that marketing conditions in
the Chicago Regional area have changed
from those conditions present when the
order was promulgated in 1968. Current
marketing conditions warrant an
additional method of pocling producer
milk supplies under the order. The
record of the hearing demonstrates that
the use of supply plants with the
associated performance standards may
be appropriate for some handlers
regulated by the order, while a system of
reserve supply plants without specified

1Official notice is taken of Reporter, Chicag
Regional Marketing Area, Vol. XVI-No. 8, August
1963, a monthly publication issued by the market
administrator.

2Official notice is taken of the Assistant
Secretary’s decision issued July 15, 1977 (42 FR
37386).
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monthly shipping requirements may be
equally appropriate for other handlers.

The Central Milk Sales Agency
(CMSAJ, a group of six cooperative
associations representing more than
one-half of the producers supplying milk
to the Chicago Regional market,
proposed eliminating the monthly
performance requirements for pool
supply plants, CMSA proposed the
adoption of a reserve supply plant
provision wherein the market
administrator could issue a call for milk
to move from these reserve supply
plants to distributing plants if these
latter plants needed milk. CMSA
asserted that it would satisfy the fluid
needs of the Chicago Regional market
under the proposed reserve supply plant
provisions, even in the absence of
monthly shipping requirements.

Dean Foods Company; Hawthorn
Mellody, Inc.; and Borden, Inc. (Dean et
al.) opposed the elimination of the
performance standards for supply
plants. As an alternative, Dean et al.
proposed lowering the supply plant
performance standards and increasing
the Director's discretionary authority to
temporarily revise the standards from a
maximum of 10 to 8 maximum of 15
percentage points. The modification of
the Director's discretionary authority
was considered in the Partial Final
Decision issued by the Assistant
Secretary on August 4, 1983, and the
order subsequently was amended
effective August 24, 1983. At the hearing
and in his post-hearing brief, the
spokesman for Dean et al. modified his
position and urged the Secretary to keep
the current provisions with respect to
supply plants located in zones 1 through
10, albeit at the proposed lower
performance levels. He further urged
adoption of the proposed reserve supply
plant provision for plants located in
zones 11 and beyond. He said that this
modified sclution would continue to
assure a supply of milk for fluid
purposes to distributing plants located
in the inner zones of the market.

These proposed differe in the
method by which producer milk would
be identified and pooled under the
Chicago Regional Federal milk order
where the principal issues considered at
the hearing.

1. Pool reserve supply plant
provisions. The Chicago Regional order
should be amended to provide for a
reserve supply plant provision as
follows:

a. A “reserve supply plant” should be
defined as any plant that is located in
the marketing area or that portion of the
State of Wisconsin that is not included
in the marketing area of any federal milk
marketing order. “Reserve supply plant”

also means any plant located in the
Wisconsin portion of the Upper Midwest
Federal milk marketing area that has
been a pool plant under the Chicago
Regional order for at least three
consecutive months immediately prior to
the effective date of this amended order,
8o long as it continues such pool status.

b. A reserve supply plant must
physically receive at least 47,000 pounds
of Grade A milk from producers at least
one day each month.

¢. The operator of the reserve supply
plant must file a request for pool status
for the plant with the market
administrator at least 15 days prior to
the first day of the month in which such
status is desired to be effective. After a
plant has qualified as a pool reserve
supply plant, such status shall continue
to be effective through the third month
after the month in which the operator
notifies the market administrator that
the plant will seek qualification as a
pool supply plant (with monthly
shipments) for the next consecutive
three months, or until one of the
following occurs; (1) The operator
requests nonpool status for the plant
prior to the first day of the month for
which nonpool status is requested, (2)
the plant subsequently fails to meet all
the conditions with respect to pool
reserve supply plant status, or (3) the
plant qualifies as a pool plant under
another federal milk marketing order.

d. The operator of a pool reserve
supply plant shall supply milk from the
plant to pool distributing plants, or to
certain other distributing plants,
whenever the market administrator
announces such shipments are needed.
For the purpose of meeting a shipping
requirement (or “call”), qualifying
shipments may be made from any plants
or producer milk supplies of the handler,
either within or outside the specified
call area. However, qualifying
shipments from plants not subject to the
call must be in addition to those already
being made by the handler. Shipments
already being made would include
shipments from other plants of the
handler and in the case of a cooperative,
any milk shipped directly from member
producers’ farms.

e. The amount of qualifying shipments
shall be the net quantities of condensed
skim milk and fluid milk products
received at a distributing plant from or
on behalf of the pool reserve supply
plant.

f. The market administrator shall
determine the size of any call area,
which may be comprised of two or more
sub-areas, and may issue more than one
call percentage within each such call
area as is determined necessary to

supply milk to pool distributing plants
within each call area.

8. A reserve supply plant must be a
pool plant during each of the months of
September through March in order to
have status as a pool reserve supply
plant during the following months of
April through August.

h. The failure of a handler to comply
with any announced shipping
requirement, including making any
significant change in marketing
operations that the market administrator
determines has the impact of forcing or
evading such an announcement in the
current month or any subsequent month,
shall result in the immediate loss of pool
status for the plant. A plant losing its
status in the above manner or a plant
that requests nonpool status may not
again qualify as a pool reserve supply
plant for a period of one year from the
date of which pool status was last held.

The Central Milk Sales Agency
(CMSA), a group of six cooperative
associations representing more than
one-half of the producers supplying milk
to the Chicago Regional market,
proposed eliminating the monthly
performance requirements for paol
supply plants. CMSA proposed the
adoption of a reserve supply plant
provision wherein the market
administrator could issue a call for milk
to move from the reserve supply plants
to distributing plants, if these latter
plants needed milk. The spokesman for
CMSA maintained that some of the
present supply plant provisions promote
practices which subvert the plant
qualification provisions of the order and
do not promote orderly marketing
conditions. He urged that the order’s
present supply plant provisions be
replaced by provisions providing for
reserve supply plants.

The CMSA witness said that the
continued use of the Director's
discretionary provision to temporarily
revise the performance standards for
supply plants indicated a more
fundamental problem in the market and
not the emergency type condition which
the provision orginally was intended to
cover. He said that the provision had
been used 32 times since the order was
promulgated in 1988, raising the shipping
requirements two times and decreasing
them 30 times. He indicated that the
present shipping requirements were too
high and that the Director's
discretionary provision would be
needed again during the fall months of
1983. He indicated that overuse of the
provision was one reason why shipping
requirements for supply plants were no
longer appropriate for this market.
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The spokesman for CMSA stated that
the principal objective of all supply
organizations on the Chicago Regional
market was to qualify the milk of
producers supplying the market. He said
that qualification of milk as producer
milk allows it to share in the relatively
higher prices obtained from the sale of
fluid milk products. He said that the act
of qualifying milk as producer milk has
value because the handler pooling the
producer milk can draw out of the
marketwide pool the difference between
the zoned uniform price and the
Minnesota-Wisconsin manufacturing
milk price, often without shipping any
milk. The witness expressed CMSA's
view that the present supply plant
performance provisions were not
promoting orderly marketing conditions
and should be eliminated.

He gaid that three methods were used
in the market to achieve producer milk
qualification, namely, shipping, leasing,
and/or satelliting. He described how
each of the methods was being misused
by proprietary handlers and cooperative
associations in the Chicago Regional
market. The witness alleged that most of
the handlers, including cooperative
associations as well as proprietary
handlers, in the Chicago Regional
market had abused the performance
provisions by selling qualification of
producer milk.

The spokesman described some of the
ways that pool qualification could be
sold. For example, under the shipping
method, the operator of a supply plant
could pay a handler operating a pool
distributing plant to receive sufficient
quantities of milk for fluid purposes
from the supply plant to qualify the
latter plant for pooling. The handler
would guarantee to pool all the milk
received at the supply plant. However,
most of the milk would stay at the
supply plant and be used to produce
manufactured milk products, which
tends to lower the value of the pool.

A more complicated method of selling
qualification, the witness explained,
was for the regulated handler to lease
the receiving room of a supply plant at a
nominal contractual rate of one dollar
per year. The handler would add that
location to another supply plant or
plants operated by him to form a unit of
supply plants, as authorized by the
order. The regulated handler would use
the unit pooling provisions to qualify the
milk received at all locations in his
supply plant unit, sometimes without
requiring any shipments from one or
more of such leased or owned facilities.
The witness explained that, as
previously described, the milk not
needed for fluid purposes by the handler

would remain for use by the
manufacturing facility associated with
the leased receiving room and would not
be available to other fluid handlers.
According to CMSA's spokesman, the
manufacturing plant operator pays a
feee per hundredweight to the regulated
handler to qualify the milk received at
the leased facility. Thus, the regulated
handler gains both the right to require
shipments of milk from the leased
facility and the qualification fee from
the operator of the manufacturing plant,
In return, the operator of the
manufacturing plant is assured that the
milk received at the receiving location
near his plant is priced under the order.
It was CMSA's opinion that these and
other practices of selling qualification
subvert the pool plant qualification
provisions of the order and do not
promote orderly marketing.

The CMSA witness also said that the
practices of satelliting milk at pool
supply plants undermines the pool plant
qualification provisions of the order. He
explained that milk pooled through the
satellite procedure is Grade A producer
milk that is received and manufactured
at a nonpool plant, except for the one
day each month during September
through March that the milk must be
shipped to and received at a pool supply
plant. In many instances the satellited
milk is transferred back to the
manufacturing facility on the same day
it is shipped to the pool supply plant,
according to the witness. If the pool
plant is in a unit of supply plants, he
explained, it could be that none of this
milk is ever shipped to or used by fluid
handlers. He noted that the milk is
pooled and thus draws the uniform
price. He maintained that the current
performance provisions for supply
plants promote these types of
uneconomic movements of milk, and
that such movements have nothing to do
with servicing the fluid sector of the
market.

The CMSA witness further stated that
the sale of qualification of producer milk
fosters inequities among handlers by
affecting the uniformity of prices paid
for milk among competing handlers. He
pointed out that a handler who sells
qualification has a money income of as
much as 18 thousand dollars a month
that other handlers do not have. It was
the witness’s opinion that one of the
purposes of the federal milk marketing
order system is to obtain pricing equity
among milk handlers, and that obtaining
income by selling qualification is not
consistent with that purpose.

Another reason for the elimination of
the supply plant performance
requirements given by the CMSA

spokesman was that the market
structure has changed in the Chicago
Regional marketing area since the order
was promulgated. He said that few
distributing plants continue to cperate in
the City of Chicago and those plants
require few shipments of tanker mikk
from supply plants, He said the closing
of a bottling plant in February 1883 was
typical of what had been happening in
the market. When the plant closed, most
of its packaged fluid milk sales were
shifted to another handler’s plant that
receives most of its milk by direct
shipment from dairy farms. Thus, he
explained, the need for tanker milk
decreased even though the fluid milk
sales had remained in the market. The
witness also reviewed instances where
the packaged fluid milk sales had
shifted to handlers regulated by other
federal milk orders. Again, fewer
shipments were needed from supply
plants regulated by the Chicago
Regional order. The witness maintained
that the closing of distributing plants in
Chicago and the resulting need for fewer
shipments from supply plants support
CMSA's opinion that performance
requirements for supply plants are no
longer appropriate for the Chicago
Regional order.

The CMSA witness said the order’s
supply plant shipping requirements force
distant milk to move while closer milk is
available to the fluid market. He
illustrated how the order requires supply
plants or units of supply plants located
in the outer zones (zones 10 through 16)
to ship the minimum percentage of their
milk receipts to distributing plants, even
though other supply plants located in the
inner zones (zones 1 through 9) have
milk supplies available in excess of their
required minimum shipments. As an
example, the witness said that during
the 1982-83 qualifying period
(September through March), 82.5 million
pounds of tanker milk were shipped
from proprietary plants located in zone
10 and beyond, while 350 million pounds
of milk were available at plants located
in zones 1 through 9. The witness stated
that CMSA had traditionally endorsed
the requirement for all such milk to
move for the purpose of pool
qualification. However, due to the ever
increasing costs of transporting milk,
CMSA has changed its philosphy, the
witness said, and now recommends that
the Secretary not continue such
requirements.

The CMSA spokesman proposed that
the order be amended to replace the
current performance standards for
supply plants with provisions for
pooling reserve supply plants. He said
that a reserve plant provision, together
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with a call provision, would insure that
fluid handlers would have the ability to
get needed supplies of Class I milk for
their operations. He said CMSA's
proposed amendments were designed to
identify those plants and producers
whose association with the marketing
area is such as to warrant their sharing
in the market's higher valued Class 1
utilization. He said the proposed
amendments were aimed at promoting
efficiencies in the marketing of milk by
reducing uneconomic movements merely
to gain producer milk status and, hence,
be pooled under the order.

The CMSA spokesman proposed that
a reserve supply plant be required to
satisfy the following criteria: (1) The
plant must be approved by an
appropriate health authority for the
receipt of Grade A milk, (2) the plant
must be located in the marketing area or
in the currently unregulated portion of
the State of Wisconsin, and (3) the plant
must demonstarate at least one day
each month the ability to receive at least
47,000 pounds of uncommingled Grade A
milk receipts direct from producers
assigned to and pooled at such plant. He
also proposed that any plant located in
the Upper Midwest (Order 68) marketing
area and currently regulated under the
Chicago Regional milk marketing order
be “grandfathered-in" as a pool reserve
supply plant under the Chicago Regional
order, provided it maintained pool
status under the Chicago Regional order.

The witness said the 47,000-pound
requirement was necessary because that
size is an efficient over-the-road tanker
volume. If a call were issued, the reserve
supply plant would need to assemble a
load of milk of at least that size to
economically transport it to plants in the
call area. The witness said the 47,000
pounds of uncommingled Grade A milk
could be delivered to the reserve supply
plant by more than one smaller-sized
milk pick-up truck. As long as the Grade
A milk received at the plant was kept
separate from any non-Grade A milk
and could be transshipped to a
distributing plant for Grade A fluid
purposes, the witness said, that plant
would demonstrate it was willing,
ready, and able to ship milk to the fluid
market, He also said that the
uncommingled requirement would
demonstrate continued association with
the fluid market on a monthly basis,

The CMSA spokesman proposed that
once qualified as a pool reserve supply
plant, the plant should not be required
to ship milk unless a call were issued by
the market administrator upon the
request of one or more distributing
plants. He said the operator of a pool
reserve supply plant would agree to

supply milk for Class I use to pool
distributing plants, partially regulated
distributing plants, or to plants of
producer-handlers whenever the market
administrator announced that such
shipments were needed. The witness
said that before making such an
announcement, the order should provide
for the market administrator to
investigate the need for such shipments,
either on his own initiative or at the
request of interested persons. If the
investigation showed that such
shipments were needed, the market

_administrator would issue a notice

stating that a shipping announcement
was being considered and inviting data,
views, and arguments with respect to
the proposed shipping announcement,

At the hearing, the CMSA spokesman
proposed that the order not limit the size
of any call percentage that might be
announced.-by the market administrator.
In the post-hearing brief the attorney for
CMSA stated that, based on the record
evidence, CMSA had concluded that the
call percentage should not exceed the
preceding year's Class [ utilization
percentage of the order for the same
month in which the call percentage
would be applicable. He held that such a
limitation would serve to avoid
disruption of manufacturing operations
at pool reserve plants in the area
affected by the call and to equitably
apportion among such plants the
manufacturing margin losses that result
from supplying milk to the fluid sector.

The CMSA witness urged that the size
of the call area be the smallest
geographical area necessary to secure
the needed milk supplies for Class I use
at the distributing plants in the call area.
He suggested the area could be as small
as a part of a county, and could include
only one distributing plant and one
reserve supply plant. The witness said
that the length of the call period could
be part of a month, but that he
anticipated that the normal call period
would be on a monthly basis.

The witness proposed that the net
shipment provision of the order not be
operative during the time of any call
period. He expressed a view that the net
shipment provision would have no
function in the order. If it were retained,
the witness foresaw the possibility that
some milk would not be able to be
qualified if a call for milk were issued
and other milk moved to fill the needed
requirements. The witness also urged
that the order not contain any diversion
limitations for pool reserve supply
plants. He said that such a plant should
have unlimited diversion privileges
since it would be required to ship only
when it as located in an announced call

area and, therefore, was subject to a
call.

The CMSA witness proposed that any
pool reserve supply plant that failed to
comply with any shipping requirement
prescribed by the market administrator
lose its pool status for the month in
which it failed to comply. He said that
any such pool reserve supply plant,
which failed to comply or which elected
to be a nonpool plant, should not again
qualify as a pool plant for a period of a
year from the date on which pool status
was lost or relinquished. The witness
also said that under the proposal any
operator of a pool reserve supply plant
would cause his plant to lose its pool
status for that month if he changed his
marketing operations in a manner that
would have the impact of forcing or
evading any announced call. Any such
plant would be prohibited for one year
for holding pool status as a reserve
supply plant,

The CMSA spokesman said that for
the purpose of complying with the
shipping requirement pursuant to any
announced call, the order should
provide that the qualifying shipments of
milk for Class I use may be made to pool
distributing plants, producer-handler
plants, partially regulated distributing
plants and to other order distributing
plants. The witness proposed that the
supply plant unit concept be retained in
the order so that the qualifying
shipments could be made from any plant
of a supply plant unit whether the
shipping plant was within or outside the
call area. The witness said if a plant
outside of the call area made shipments
on behalf of a plant within the call area,
then the location adjustment credit on
any such movement should be limited to
the location adjustment applicable to
the plant in the call area. The witness
explained that the unit concept has
proved to be an efficient mechanism to
enable multiple plant operators to
supply the fluid requirements of the
market. The witness said that a multi-
plant operator might wish to maintain
the manufacturing schedule at a plant
within any announced call area and
furnish milk from another plant located
in a more distant zone. The spokesman
said that restricting the location
adjustment, as he proposed, would
allow maximum flexibility to the
operator of a unit of pool reserve supply
plants in meeting any shipping
requirements while relieving the
Chicago Regional pool producers of the
cost burden of excessive location
adjustment credits paid out of pool
funds. .

The CMSA spokesman proposed that
the order continue to provide the
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opportunity for pooling by a supply
plant whose location prohibits it from
meeting the definitional requirement for
a reserve supply plant’s location. He
said such a plant could be a pool supply
plant if it made qualifying shipments of
more than 50 percent of its producer
milk receipts each month. He said the
shipping requirement of more than 50
percent of receipts was appropriate in
view of the clearly adequate, if not
excessive, amount of milk associated
with the Chicago Regional market. He
said that such a plant should be required
to ship every month to demonstrate its
continued association with the market.

The CMSA witness under cross-
examination acknowledged that an
alternative pooling method would be to
have the order provide for both types of
supply plants located in the marketing
area, i.e., regular supply plants with
specified shipping percentages and
reserve supply plants subject to a call
provision. In this manner, a plant could
maintain pool supply plant status by
shipping the minimum percentage of its
receipts to distributing plants and not be
subject to a call for additional
shipments of milk. He indicated that
CMSA would have no objection to this
modification. He indicated that CMSA
believed this dual supply plant system
would work, but, however, CMSA felt
that more appropriate amendments to
the order were to simply eliminate
specified performance standards for any
supply plant and provide for reserve
supply plants located in the marketing
area or in the federally unregulated
portion of the State of Wisconsin.

The CMSA witness concluded his
testimony by citing CMSA's long-term
involvement with servicing the market
and its dedication to continue to serve
the milk handlers regulated by the
Chicago Regional order. He stated that
CMSA would not deny fluid handlers
the milk necessary for their fluid needs
and would continue to provide supplies
of milk for handlers' needs at
competitive prices. He said that the
proposais made by CMSA should be
adopted so that the industry would no
longer pay for required milk shipments
from distant plants when nearer plants
have milk supplies available and are
ready, willing, and able to ship.

A spokesman for Farmers Union Milk
Marketing Cooperative (FUMMC) said
that his organization supported
elimination of shipping requirements for
supply plants and had so testified at
previous amendatory hearings for the
Chicago Regional order. He maintained
that access to the pool had gained
economic value and that qualification of
milk had been bought, sold and

brokered. He said that FUMMC long had
believed that inequities resulted from
the sale of qualification and noted that
the problems had gotten a little worse.
The witness stated that FUMMC
supported the overall concept of the
proposed reserve supply plant
provisions, but that certain
modifications should be made.

The FUMMC spokesman said that
requiring a pool reserve supply plant to
receive at least 47,000 pounds of
uncommingled Grade A milk one day
each month was unnecessary in two
aspects. He said the prohibition on
commingling Grade A milk with Grade B
milk would result in costly actions a
handler would undertake to satisfy the
order's requirements, but which would
prove nothing. He contended that the
operator of a reserve supply plant would
know in advance if any of his plant's
Grade A producer milk supplies were
needed for fluid purposes. Accordingly,
he said, the plant operator could keep
sufficient supplies of Grade A producer
milk needed for fluid purposes separate
from any ungraded milk on those days
when qualifying shipments would be
made. Other days, when the plant's milk
receipts would be used to produce
manufactured dairy products, the plant
operator could commingle his milk
supplies. The FUMMC spokesman said
that to require uncommingled Grade A
milk receipts one day each month would
be unnecessary when the milk would
not be transshipped for use in fluid milk
products that day. He further held that
the uncommingled requirement would
lead to inefficient milk assembly routes
and urged that the order not require
such inefficiencies.

The FUMMC spokeman said that the
receipt requirement of 47,000 pounds of
milk one day each month was
unnecessarily high. He proposed instead
that the requirement be 25,000 pounds of
Grade A milk. He gaid that this size
truck is used to pick up milk at farms
and that this volume should be used for
the reserve supply plant minimal
requirement. He noted in his post-
hearing brief that the receipt
requirement of 25,000 pounds would
facilitate existing farm pickup practices
and the use of the order provisions
whereby milk diverted by a supply plant
to a pool distributing plant counts as a
qualifying shipment of milk from the
supply plant (divert-transfer).

The witness proposed that the amount
of any announced call be limited to a
percentage of a plant's producer receipt
equal to the marketwide Class I
utilization percentage during the same
month of the previous year. He
expressed the view that a limit on the

call percentage would insure that no
plant in any zone, regardless of its
proximity to Class I sales, would be
required to ship more than its pro rata
share of the market's Class I needs. In
its post-hearing brief, FUMMC opposed
any restriction in the size of the call
area. The brief stated that the “smallest
and closest” area restriction for a call
area, as proposed by CMSA, could be
used as justification to call more milk
from a particular reserve supply plant
and could cause competitive inequities
among neighboring supply plants.

The spokeman for FUMMC proposed,
absent adoption of the reserve supply
plant provision, that the Secretary
reduce the shipping performance
standards for supply plants, as proposed
by Dean et al. In his post-hearing brief,
the spokeman stated that the supply
plant shipping percentage for each
month should be equal to the
marketwide Class I utilization
percentage for the same month of the
preceding year. The spokesman said
that this change would be helpful in
reducing uneconomic movement of milk.

Marigold Foods, Inc. (Marigold, a
proprietary handler, also supported the
proposed reserve supply plant
provisions with some modifications. The
Marigold spokesman agreed with the
FUMMC spokesman that any call
percentage should be limited to the
marketwide Clags I utilization
percentage for the same month of the
previous year. He also said the
requirement to receive at least 47,000
pounds of uncommingled Grade A milk
one day each month was unnecessary.
The Marigold witness expressed the
view that once a reserve supply plant
had obtained pool status, it should keep
such status until it elected nonpool
status or failed to satisfy any announced
call by the market administrator.

The Marigold witness said that his
company supported the reserve supply
plant concept because Marigold wanted
the practices of selling qualification of
milk eliminated. The spokesman said his
company had sold qualification and that
he believed the practice created
differences in the cost of Grade A milk
paid by Marigold and other competing
handlers.

The spokeman for Lakeshore
Federated Dairy Cooperative
(Lakeshore), a federation of three dairy
cooperatives, and Woodstock
Progressive Milk Producers Association,
a separate cooperative organization,
said that the concept of a reserve supply
plant and its associated call provisions
should be considered at another hearing
when all provisions of the Chicage
Regional order could be reviewed and
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updated. He also said that the location
adjustments in the order were outdated
and need to be increased, in particular.
He said that the CMSA proposals were
broader than necessary to assure the
pooling of producer milk on the Chicago
Regional market.

The Lakeshore witness said that his
organizations favored keeping the
supply plant provisions now contained
in the order until a more complete
review of the order could be held. He
said his organizations supported a
lowering of the performance standards
for supply plants as an alternative to
adopting the reserve supply plant
provisions at this time.

The National Farmers Organization
(NFO) opposed the proposed reserve
supply plant provision as well as the
elimination of performance standards
for supply plants. In its post-hearing
brief, NFO said that the Chicago
Regional market was characterized by a
milkshed which is almost exclusively to
the north and west of Chicago. It said
that the milk suply is located in rural
areas, relatively far from the primary
population centers and distributi
plants that serve the fluid market. NFO
maintained that the Chicago Regional
market continues to rely on supply
plants to assemble and transfer milk to
distributing plants, and this know
system should not be haphazardly
discarded. NFO said that the
consideration of a reserve supply plant
provision,with an associated call
provision, should be delayed until a
hearing is held to review the order in its
entirety, including such provisions as
basing point, and location differentials,

The NFO witness urged certain
modification if the Secretary decided to
adopt the reserve supply plant concept.
He said that the estimated marketwide
Class I utilization percentage for the
month should be the maximum amount
that any call percentage could be. He
also opposed including the words
“"smallest and closest” in the"description
of any call area. The witness opposed
requiring uncommingled Grade A milk
to be received one day a month by a
reserve supply plant. However, he said
the NFO supported the position that,
once a plant was qualified as a pool
reserve plant, it should maintain such
status until the plant failed to meet a
call issued by the market administrator.

A spokesman for Dean Foods
Company, who also representéd
Hawthorn Mellody, Inc.; Borden, Inc.,
and four other proprietary handlers
(Dean et al.), opposed the elimination of
the performance standards for supply
plants, as proposed by CMSA. The
spokesman for Dean et al. said that the
fluid milk needs of the Chicago market

have been satisfied by the performance
provisions for supply plants as
contained in the order. He said that his
group favored increasing the amount
(from 10 percentage points to 15
percentage points) by which the Director
of the Dairy Division could not
temporarily increase the supply plant
shipping requirements. He contended
that this proposed change was the only
action necessary in this proceeding. He
said that his group recommended that
the shipping requirements for supply
plants be reduced the full 15 percentage
points during the September 1983
through March 1984 period, as contained
in proposal number 4 of the hearing
notice, but that the order's minimum
shipping standard for each month not be
reduced permanently by 15 percentage
points.

The witness said that two attributes
of the current supply plant system
demonstrate its usefulness and the need
to keep the present supply plant
provisions as part of the Chicago
Regional order. He said one attribute
was the assurance by a supply plant
that a sufficient quantity of milk would
reach pool distributing plants. The
witness said that such assurance was
gained through the use of the mandatory
shipping percentages and the Director's
discretionary authority to temporarily
revise the shipping percentages. The
second attribute, which the witness
claimed promoted orderly marketing,
was that a supply plant had to
demonstrate its ability to provide pure
and wholesome milk for the market. He
said the milk handlers needed to know
upon whom they could rely for a
dependable supply each month. Without
the shipping requirements, he said,
handlers could not be assured of a pure
and wholesome supply of milk.

The Dean et al. witness said that the
group of handlers he represented
opposed the reserve supply plant
provision, as proposed by CMSA,
because his group did not know what
changes might occur in the amount
handlers would be charged for tanker
milk in the absence of shipping
requirements for supply plants. He
expressed the view that the availability
of milk had helped to keep the plant
charges moderate in the past. The
witness expressed concern whether
fluid milk handlers would be able to get
sufficient milk without paying an
excessive amount for plant charges, if
the performance requirements for supply
plants were eliminated. That concern
would be even greater, he explained, if
the supplies of producer milk on the
Chicago Regional market decreased in
response to any future changes in
national dairy legislation, and if

operators of milk-manufacturing plants
in Wisconsin wished to keep their plants
operating at an efficient and economic
level of operations. He said the
uncertainty about future plant charges
was central issue to the group of
handlers he represented.

In his post-hearing brief, the witness
said performance requirements assure
consumers an adequate supply of pooled
milk and help to keep plant charges at
realistic levels. He maintained that
performance requirements are
fundamental to the federal milk order
regulatory system.

The witness for Dean et al. said that
an appropriate modification to reflect
his group's position would be to have
the Chicago Regional order provide for
supply plants with stated, monthly
performance requirements and for
reserve supply plants with the
associated call provision. He said that
supply plants would be located in the
first 10 zones and reserve supply plants
should be restricted to zones 11 and
beyond. The witness said the current
order's performance requirements would
be appropriate under his modified
supply plant system, if the Director's
discretionary provision were increased
as he proposed. In this manner, he
claimed, the performance requirements
on supply plants would assure milk
supplies to handlers located in the
nearby zones of the Chicago Regional
market.

In his post-hearing brief, the witness
said a call imposed on the closest
geographic area could increase
substantially the performance
requirements of handlers operating
reserve supply plants in the call area.
He implied that he was opposed to any
restriction in the size of the call area.

A spokesman for Hawthorn Mellody,
Inc., testified in support of the positions
taken by the Dean et al. witness at the

, hearing. He added that any call for milk

should include the Class Il milk needs as
well as the Class I milk needs at
distributing plants in the call area. He
said that if a handler had his own
system of milk supplies, such a handler
should have the privilege of using his
own supply for Class II purposes and
call on reserve supply plants for his
Class I needs. The spokesman also said
that any announced call percentage
should be limited to the current order's
performance requirements for supply
plants.

In his post-hearing brief the
spokesman for Hawthorn Mellody, Inc.,
supported the Dean et al. brief. He also
proposed that a service charge, to be
paid by reserve supply plants for the
benefit of qualifying without shipping
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any milk, be included in any reserve
supply plant provision. He also
supported allowing unit pocling among
proprietary plant handlers and
cooperative associations.

Kraft, Inc., an operator of five supply
plants regulated by the order, supported
& lowering of the performance standards
for supply plants as contained in
proposal number 4 of the hearing notice.
The Kraft witness said that the order
should retain performance requirements
for pool supply plants to equitably
allocate the burden of shipping and to
maintain the responsibility for
involvement in moving milk to the fluid
market. He said the general problem of
increasing production without increased
fluid demand was the background for
the proposals considered at the hearing.
He said that the current order's shipping
requirements were too high and that the
Director's discretion o adjust the
requirements was inadequate. Kraft's
position was that the shipping standards
should be retained but at a lower level,
and that the amount of the Director's
discretionary authority should be
increased.

The Kraft witness said that its
opposition to the reserve supply plant
concept was that it would upset the
existing equitable relationships between
supply plants. He said eliminating
required shipments except when a call
would be issued, and restricting the size
of the call area to the smallest and
closest area possible were reasons Kraft
believed the relationships would be
changed. He said that with the removal
of minimal performance standards,
distant plants would be able to
participate in the pool with no incentive
whatsoever to make shipments or to
arrange for another supplier to ship their
pro rata share. He said that distant
supply plants would disengage from the
fluid market with little concern that they
would be called upon to make
shipments or that any required
shipments would be substantial, if the
call were extended to such plants. The
witness said that as a result of the
above disengagement of distant plants,
supply plants located closer to the fluid
market would be forced to ship a much
greater amount of milk to prevent a call
or as a result of a call.

The Kraft spokesman said another
reason it opposed the proposed reserve
plant concept was the potential harmful
effects on plant operators who had
invested in buildings and had planned
business expansion based on the 15-
vear history of modest shipping
requirements under the order. He said
that an artificial demand for more milk
from certain plants by force of

regulation could upset the daily
operations as well as the long run
planning by operators of plants so
affected. In its post-hearing brief, Kraft
said that some supply plant operators
had made considerable investments in
manufacturing facilities and now rely
upon a consistent and predictable
quantity of milk for manufacturing
purposes. This is done, he explained, in
order to process efficiently the surplus
Grade A milk production associated
with the Chicago Regional market. Kraft
said that a significant change in the
volume of milk required to be shipped
by such plants could result in inequities
between plants, lost efficiencies,
additional hauling and procurement
expenses, and possible plant closings. It
was Kraft's view that the adoption of
the reserve supply plant system with the
elimination of the stated monthly
performance standards for supply plants
could threaten the viability of millions of
dollars in private investments.

As an alternative, the Kraft witness
said that if the Secretary would provide
for both types of supply plants in the
Chicago Regional order, Kraft would
support such a finding. He said that a
handler should gualify a plant as a pool
supply plant based on the current
order's perforinance requirements or as
a pool reserve supply plant with the
possibility that its milk would be subject
to a call. The Kraft witness explained
that either type of status would carry
with it a responsibility to supply the
fluid market without being required to
give up a disproportionate share of a
plant's milk supply.

In its post-hearing brief, Kraft
repeated its support for both types of
supply plants. Kraft said that if
acceptable guidelines for the market
administrator would be developed for
him to follow in establishing & call, and
if limits were encompassed in the
reserve supply plant provisicn, it
believed such a provision would
enhance the orderly and efficient
handling ofmilk in the Chicago Regional
market area. Kraft proposed that the
amount of any call announced by the
market administrator not exceed the
current minirmum shipping requirements
for supply plants regulated by the order,
i.e., 25 percent of its receipts in
September, 30 percent in October and
November, and 20 percent in all other
months.

Kraft said that the reserve supply
plant provision should contain a penalty
mechanism, i.e., loss of pool plant status
for at least one year, for plants of
handlers who make significant changes
in marketing operations or who force the
need for a call. Kraft said that this

provision could help to assure
cooperation among handlers in serving
the needs of distributing plants.

Kraft opposed including in the
proposed definition of a reserve supply
plant that the plant assemble a
tankerload of uncommingled Grade A
milk. Kraft said that no function would
be served by the uncommingled milk
requirement without regard to the actual
need for such milk by distributing
plants.

Kraft, in its post-hearing brief, said
that the supply plant provisions should
be continued and that plants which
regularly shipped milk to distributing
plants during the preceding 12 months
should be pooled as supply plants
without being exposed to a call. Kraft
modified its position taken at the
hearing and said the performance
requirements for such plants should
equal the marketwide Class I utilization
percentage for the same month of the
preceding year.

Kraft also proposed at the hearing and
in its post-hearing brief that the
Secretary modify the standards for unit
pooling to permit handlers by agreement
to form a unit of supply plants. The Kraft
spokesman said the order should permit
proprietary handiers and cooperative
associations to form supply plant units
for qualifying purposes without plant
lease or ownership requirements. He
said that this modification would allow
the market's suppliers of fluid milk
maximum flexibility to select the most
practical and efficient source and
location of milk shipments without
regulatory intervention dictating that
shipments should come from a particular
source or location. The spokesman said
that this modification of unit pooling
would meet many of the objectives of
efficiency sought by CMSA without
removing from handlers the opportunity
to decide which plant or plants may be
the most efficient and equitable source
for fluid milk shipments.

In its brief, Kraft said that such units,
as it proposed, currently exist between
proprietary handlers as weil as between
proprietary and cooperative handlers on
a de facto basis as a result of complex
leasing arrangements. Kraft said that
these leases involve token consideration
and are colloguially considered to be
“sham" arrangements, entered into
because of the form of unit pooling
currently provided in the order. It said
the elimination of the acknowledged
sham would not affect existing pricing.
pooling and marketing arrangements
between handlers who have leasing
arrangments. Kraft concluded that the
unit pooling modification would provide
greater opportunity for all handlers to
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seek maximum efficiency in providing
an equitable share of fluid milk to
distributing plants.

A spokesman for the Trade
Association of Proprietary Plants
(TAPP), an organization of milk
manufacturing plants in Wisconsin and
lllinois, recommended that both supply
plants and reserve supply plants be
considered pool plants under the order.
He said if the order provided operators
of supply plants with a choice of pooling
methods, many of the problems and
issues discussed at the hearing could be
resolved to most handlers' satisfaction.
He identified the issues to be: (1)
Providing an adequate supply of milk at
reasonable handling charges, (2)
eliminating gualification fees by
pyramiding and leasing arrangements,
(3) reduction in satelliting fees, (4)
avoiding discrimination against
manufacturing plants located nearest to
Chicago, and (5) eliminating
unnecessary and uneconomic
movements of milk for qualification
purposes.

The TAPP spokesman supported
reducing the performance standards for
supply plants and increasing the amount
of the Director's discretionary authority,
as proposed by Dean et al. in the notice
of hearing. He also supported keeping
the order’s unit pooling provision for
units of supply plants established by an
individual proprietary handler and by
multiple cooperatives. He supported
Kraft's proposal to permit proprietary
handlers and cooperative associations
to form supply plant units on a
contractual basis without plant leasing
and ownership requirements.

In his post-hearing brief, the TAPP
spokesman said that allowing units to
be composed of cooperative-owned
and/or private supply plants would
have many advantages in terms of being
equitable, flexible, simple, and
economically sound. He maintained that
allowing such units would permit more
efficient movements of milk and enable
supply plants (either cooperative or
private) in the distant zones to fulfill
their shipping responsibility by paying a
fee to plants in nearer zones that are
willing and able to ship the milk on their
behalf. In this manner, he explained,
closer-in handlers would share
qualification of milk with more distant
plant operators. He said that agreements
to share marketing and shipping
responsibility could be solved by the
movement of money instead of the
movement of more distant milk. He
maintained that the market could
organize the milk supply function in the
most efficient manner if the Kraft
proposal were adopted.

\

The TAPP spokesman offered several
modifications to the proposed reserve
supply plant provisions. He said that the
uncomingled Grade A receipt
requirement was not needed to assure
milk quality cr the performance ability
of the plant. He agreed with the FUMMC
witness that a plant operator would
know when any milk was needed for
fluid purposes and could, at that time,
keep the Grade A milk supplies separate
from ungraded milk.

The TAPP spokesman proposed that
the supply plants regulated by the order
as of August 31, 1983, be deemed to have
satisfied all qualification standards
under the order with no further shipping
requirements, unless a call is issued by
the market administrator. He said that
any plant which was not a pool plant on
August 31, 1983, should be required to
ship at least 45,000 pounds of milk to a
pool distributing plant to establish its
association and qualification as a pool
reserve supply plant under the order. By
this procedure he maintained that
currently unregulated plants could
become eligible to be reserve supply
plants under the order.

The spokesman proposed that the call
percentage for a reserve supply plant
should not exceed the Class I utilization
percentage for the same month of the
previous year. He opposed restriction of
a call area to the smallest and closest
area possible to fill the need for the call,
and said the maximum percentage of a
plant’s milk receipts that could be called
by the market administrator should be
specified in the order. He said his
suggested maximum would spread the
call over a larger area, thereby
eliminating possible competitive
inequity problems between reserve
supply plants. He said that without
spreading the size of the call area to
include more plants, the normal
processing and marketing of products by
plants inside the call area could be
disrupted by a high call percentage.

The TAPP spokesman proposed that
no preestablished qualification units of
reserve supply plants, operated either
by multi-cooperatives or a proprietary
handler, be permitted to satisfy any
announced call. He said the order must
place some shipping responsibility on a
reserve supply plant to encourage the
plant to comply with the spirit and
intent of any announced call. He said an
exception to not allowing units would be
a multi-plant handler whose plants
could be treated as a unit. If such a
handler had supply and/or reserve
supply plants inside and outside an
announced call area, he said the handler
should be permitted to fulfill a call on a
plant in the call area with shipments

from a plant outside the area, but that
any qualifying shipments must be in
addition to the shipments already being
made by the plant outside the area. He
supported the CMSA proposal that the
amount of the location adjustment
applicable to the milk movement be the
lesser to the amount applicable at the
plant in the call area or at the plant that
made the qualifying shipment.

He said the order should provide that
two handlers could combine their
plants, whether supply plants or reserve
supply plants, to fill their combined call
shipping obligation with the prior
approval of the market administrator. In
this way, he explained, a reserve supply
plant that was subject to a call could
have additional shipments of milk made
on its behalf and could comply with the
intent of the call.

The TAPP spokesman opposed the
elimination of the net shipment
provision for qualifying shipments made
by reserve supply plants in response to
an announced call. He said the
responsibility to have milk shipped to
the market rested on the individual
reserve supply plant. He said the net
shipment provision was necessary to
insure that distributing plants received
milk for fluid use when a call was
issued.

The TAPP spokesman proposed that a
reserve supply plant lose its pool status
for a year if the operator of that plant
failed to comply with any announced
call requirement on such a plant or
changed its operations which had the
effect of evading or forcing such an
announcement. The witness said this
requirement would aid in carrying out
the intent of any call.

Beatrice Foods Company (Beatrice),
which operates a supply plant regulated
by the order, opposed the adoption of
CMSA's proposals and supported the
Dean et al. proposals. The Beatrice
witness explained that the plant, which
is located at Beloit, Wisconsin,
manufactures a large variety of specialty
dry milk products. Beatrice was
concerned, the witness said, that
because its plant was located in a
nearby zone (zone §), an issuance of a
call would disrupt the supply of milk
aveailable at its plant, especially if the
call required a high percentage of the
plant's milk receipts tc be shipped. He
said that the plant's production
schedules would be disrupted by such a
call. Also, the witness said that Beatrice
would not recover the full cost of the
milk shipped in response to a call. He
said Beatrice pays premium costs, high
quality milk incentives, and hauling
costs totalling approximately 25 cents
per hundredweight over the order's
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minimum class prices. He maintained
that these costs would not be recovered
by the price Beatrice would receive for
milk that was called for fluid bottling.

The Beatrice witness proposed that if
the CMSA's reserve supply plant
proposals were adopted, no more than
five percent of a plant's receipts should
be subject to a call. He said that a
manufacturing plant could ship this
amount of its receipts without disrupting
its production process. He also proposed
that an exception be created in the
proposed reserve supply plant provision
to exempt plants, such as Beatrice's
Beloit plant, which purchase less than
nine million pounds of milk each month
from the requirements of any call. He
said that small supply plants located
“close-in" to the Chicago area would
suffer the most from production
disruption in the event of a call and
need the above proposed exemption.

A spokesman for Berner Cheese
Corporation and Pleasant View Cheese
Corporation opposed the adoption of
CMSA's proposals. The witness
explained that each company operates a
nonpool plant which manufacturers
Italian-type cheeses. He said the Berner
plant was located near Dakota, Illinois,
and the Pleasant View plant was near
Rock City, Illinois. In addition to the
manufacturing plant, he said Pleasant
View owns a Grade A receiving station
(a supply plant), which is approximately
50 feet from its manufacturing plant. He
said that this supply plant is leased to a
handler regulated by the order, who
combines this plant, located in zone 6,
with other supply plants it operates to
form a unit of supply plants, as provided
in the order. He said milk received at
this pool plant is shipped to the handler
for fluid use and diverted to the nonpool
cheese plants at Dakota and Rock City,
Illinois.

The Berner spokesman agreed with
the Beatrice spokesman that if the
proposed reserve supply plant
provisions were adopted and at some
future time a call for milk were issued,
milk supplies would not be available to
manufacturing plants located in the
nearby zones. He maintained that
production schedules could be
disrupted, orders would be unfilled, and
that capital investments his company
had made would not be recovered. In
addition, he said that his company
would need to replace for manufacturing
purposes any milk that it was required
to ship in response to a call. He
maintained it could not recover from the
market the full cost of such milk
replacement.

The Berner spokesman proposed that
the maximum amount for any call on
reserve supply plants be the current

shipping standards for supply plants. He
said that these amounts have worked in
the past and the industry had
accommodated itself to those levels.

A spokesman for Kent Cheese
Company, which operates a nonpool
Italian-style cheese manufacturing plant,
opposed the adoption of CMSA's
proposals and supported the Dean et al.
proposals. The spokesman explained
that Kent Cheese leases its Grade A
receiving room as a supply plant to a
handler regulated by the order. He said
the handler combines this supply plant,
located in zone 7, with other supply
plants it operates to form a unit of
supply plants, as provided by the order.
He said that no milk had been shipped
from this supply plant to the handler's
pool distributing plant for a period of
time.

The witness said that the concept of
pooling supply plants had been a
stabilizing factor for manufacturing
plants. He said the contractual leasing
arrangement, such as the one of which
Kent Cheese was a part, was a
protective device for proprietary milk
manufacturers. He maintained that
severe economic adjustments would
accur if supply plant units were
eliminated. :

The Kent Cheese spokesman said that
adoption of the proposed reserve supply
plant provisions could have significant
adverse impacts on competition,
employment, and capital investments.
He said the proposed call provision, if
implemented, could result in increased
costs of milk for his company; could
disrupt plant production schedules;
could interrupt filling of commercial
orders and could result in lost markets,
lost margins, or plant closings. He
alleged that the CMSA proposals were
unfair and inequitable.

The Kent Cheese witness said that the
Dean et al. proposals would have a
minor impact on his company. He said
that he would not have any problem
with the rapid implementation of those
proposals in an expedited manner.

Kolb-Lena Cheese Company, the
operator of a supply plant regulated by
the order, opposed the adoption of
CMSA's proposals in two post-hearing
briefs. A spokesman opposed any
change in the order that would directly
or indirectly affect the supply of milk for
his company in the Illinois counties of
Stephenson and Jo Daviess. The
spokesman said that since its plant was
located 120 miles west of Chicago in
zone 7, the removal of any milk from its
area would be discriminatory and could
force his business into financial
difficulties. He said that the company
recently had started operating a new 3
million dollar cheese factory and needed

adequate supplies of milk to keep the
plant operating efficiently. He
maintained that his company produced
and marketed cheese which was equally
important to the consumer as was
bottled milk.

The Wisconsin Cheese Makers
Association (WCMA) in a post-hearing
brief opposed the adoption of CMSA's
proposals and supported the Dean et al,
proposals. WCMA said it believed
Federal milk orders had two purposes.
The first was to provide equity to all
farmers choosing to meet fluid
standards and participate in the pool.
The second was to insure that an
adequate supply of milk is available for
fluid needs at a reasonable cost to
bottlers and consumers. WCMA said it
opposed CMSA's proposals because it
believed the proposals would not reduce
inefficient and uneconomic movements
of milk, nor treat equitably all producers
or plants. WCMA said the Dean et al.
proposals would reduce uneconomic
movements of milk and would keep the
responsibility to supply the fluid
markets on all supply plants.

WCMA supported the Kraft proposal
that the order provide for supply plant
units to be established by multiple
proprietary handlers and cooperative
associations without plant leasing or
ownership requirements. He maintained
that the above proposal would allow all
of the market's suppliers of fluid milk
the maximum flexibility to select the
most practical and efficient source of
milk to meet the market's needs.

Oberweis Dairy, Inc., a regulated
handler under the order, opposed the
elimination or any reduction of the
qualification provisions of the order.
The Oberweis spokesman said that the
present requirements were an incentive
for sales of milk to his company. He
alleged that the removal of shipping
requirements would increase the amount
of handling charges he would have to
pay to have milk delivered to his plant.

The underlying issues of this
proceeding concern finding an efficient
means to pool large quantities of Grade
A milk, insuring that the fluid needs of
the market are satisfied, and reducing
any uneconomic shipments of milk.
Manufacturing plant operators that have
Grade A milk supplies which are surplus
to the fluid needs of the market want to
pool these supplies of milk in order to
share in the higher valued returns
generated by the sale of fluid milk
products. Such plant operators want this
source of money to help them pay
producers a competitive price for milk.
Without this source of funds, these
handlers would be forced to pay a
competitive price for milk from their
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operating margins or run the risk of
losing their Grade A milk supplies.
Moreover, keen competition exists
among manufacturing plant operators
for supplies of Grade A milk for
manufacturing uses in the Chicago area.

The statements of proponents and
others describe a market situation
where plants are leased and operated
for the primary purpose of pooling milk.
Plants are leased for as little as one
dollar per year in some instances. In
other cases, one or two days’ production
of milk of a producer is hauled to a
pooiplant to qualify the milk for pooling.
The rest of the producer's production
during the month is delivered to a
manufacturing plant that is the usual
market outlet for that milk. Most of
these arrangements result in
manufacturing plant operators paying a
per hundredweight fee to a pool plant
operator to receive sufficient milk from
the unit of manufacturing plants or from
the individual plants so that all the milk
supplies normally associated with the
manufacturing plants can be pooled.
Many, if not all, of these arrangements
exist because the order requires supply
plants to ship milk to pool distributing
plants in order to qualify as pool plants.

The Chicago Regional order, like most
federal milk orders, provides for a
marketwide pool. Thus, the total
classified use value of all the milk
pooled is divided by the hundredweights
of milk pooled to establish the minimum
uniform price to producers. Handlers
that use a greater proportion of their
milk in the higher valued uses pay into a
producer equalization fund. Handlers
that use a greater proportion of their
milk in the lower valued uses
(manufacturing uses) draw monies from
the equalization fund in order to pay
their producers the minimum order
uniform price. Thus, manufacturing plant
operators that can pool their milk
supplies can receive from the pool the
difference between the order's zoned
uniform price and the Class I price for
all of the Grade A milk that they can
attach to the pool. Through this means,
such operators are able to obtain milk
for manufacturing use at the Class Iil
price while paying the producers of the
milk the higher blend price. For this
reason, manufacturing plant operators
are willing to pay for the assurance that
their milk supplies will participate in the
pool. Distributing plant operators in
many cases are able to sell pool
qualification for use by the
manufacturing plant operators.

In order to assure that the market's
fluid milk needs are met, the current
order requires supply plants to ship milk
during certain months of the year.

However, as supplies have increased
and Class I needs have stayed relatively
stable or declined, the proportions of the
total milk supplies that need to be
shipped have declined. This has resulted
in greater pressure to pool milk without
having to ship it to a distributing plant.
Moreover, increases in the costs of
transporting milk have made it even
more imperative that milk not move to
the fluid market unless it is meeded.
Nevertheless, the order has required
shipments by supply plants to
distributing plants, Cooperative
associations have been able to achieve
some economies through the unit
pooling provisions that permit milk tg_
move from only certain supply plants,
rather than from each supply plant
operated by cooperatives.

Manufacturing plants want to pool
their milk supplies and are willing to
pay for pool qualification. Some
distributing plant operators have
qualification to sell, and they do. Much
of this occurs because the order requires
supply plants to ship milk to distributing
plants; yet much of the milk at supply
plants does not move to distributing
plants. Many of the market practices
that have developed because of this
situation are contrary to the basic
purpose of supply plant performance
requirements.

These requirements were developed
to get milk to the fluid outlets and to
help identify the milk that is to be priced
and pooled under the order. Supply
plants, which are assembly points for
milk, have served to associate milk with
the fluid market. Shipments from these
plants to distributing plants have
identified the milk as part of the
market's fluid supply. Milk was pooled
and priced al these plant locations as a
result of the assembly and shipping
functions occurring at the plants.

The record demonstrates that the
marketing conditions have changed in
the Chicago Regional order. Fewer
bettling plants remain in the City of
Chicago. A substantial portion of the
processing and packaging capacity of
fluid milk products in the city area has
moved to locations nearer the supply
areas. In addition, larger quantities of
milk are received on a direct-shipped
basis from farms at distributing plants.
There now is less need for the order to
require all supply plants to satisfy the
performance standards to accomplish
the association and identification
functions.

The problem of selling pool
qualification manifests itself in the
many ways that handlers have devised
over the years to assure the pool status
of larger supplies of milk, some of which

have been accommodated by
amendments to the order. Nevertheless,
certain abuses have been identified. The
order should be changed so that the
market can operate without the nead for
such devices, which should improve the
overall marketing efficiency.

It is clear that current order provisions _
at times do result in shipments of milk
being made from distant supply plants,
even when milk is available at supply
plants closer to the distributing plants
that need it. If such shipments were not
made, some milk would be unable to
pool. Yet it is obvious that there is a
benefit to pooling, as described earlier,
that offsets the additional costs of milk
hauling and handling involved to get the
milk pooled.

It was alleged at the hearing that
deriving income from selling pool
qualification is contrary to the uniform
pricing requirements of the Agricultural
Marketing Agreement Act. Regardless of
any impact on uniform pricing that
results, it is possible to lessen the
dependence upen such practices by
making certain changes in the order's
pooling provisions.

One approach suggested as a
modification of other proposals would
permit cooperative associations and
proprietary handlers to jointly form pool
supply plant units. Those favoring this
approach maintained that marketing
arrangements between handlers, subject
to approval by the market administrator,
could serve to ensure adequate supplies
of milk at distributing plants without
requiring uneconomic shipments of milk.
Through such arrangements, the
proprietary operator of a single supply
plant could arrange for another plant to
meet the shipping requirements, so milk
could be moved from the most
advantageous location among two or
more supply plants. Such arrangements
now are permitted for cooperative
associations in order to permit improved
marketing efficiencies.

The record indicates that milk
ghipments made in order to qualify for
pool status originate from distant
proprietary supply plants that may not
be combined with other supply plants to
form a unit. Nevertheless, the suggestion
to allow proprietary and cooperative
handlers to jointly form units should not
be adopted. A different approach, which
is set out in the following discussion, is
being taken. Accordingly, no further
discussion on formation of units is
required.

The Chicago Regional market and
some of its characteristics have
previously been described, although
briefly, elsewhere in this decision, as
have certain previous amendment
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proceedings. Over the years, the order
generally has been moving, through®a
series of amendments, towards
accommodating the pooling of all
available Grade A milk supplies with
less and less demonstration of
association with the Class I needs of the
market. This has been done in response
to industry desires to pool more milk
and do it more efficiently, particularly
during the last 10 or so years. During
most of that period, milk supplies were
increasing, the number of bottling plants
was decreasing, and the costs of moving
milk were increasing sharply, due in
large part to higher energy prices.

The market as it exists today has
fewer bottling plants, more milk, and
therefore, less need for supply plant
milk. Moreover, the supply areas for the
principal population centers in the
marketing area contain both supply
plants and manufacturing plants. Some
of the latter, if not most, utilize Grade A
milk. The record shows that there are
manufacturing plants that pool Grade A
milk but which seldom, if ever, ship milk
to distributing plants for fluid uses. In
some cases, such plants arrange to pool
their milk supplies through one of the
various pooling devices described
earlier. Such plants in some cases
represent substantial investments in
manufacturing capabilities designed to
operate most efficiently at or near full
capacity. Some manufacturing plants
produce specialty products and operate
on a regular production schedule in
order to meet customer orders in a
timely fashion. These plants depend on
regular deliveries of milk, rather than
depending on supplies of milk that are
available only on days that bottling
plants do not need the milk. Many of
these plants are intermingled among
other plants that exist primarily to
assemble milk for the fluid market. The
benefits of pooling, linked with the type
of plants in this market, have led to the
development of some of the practices
that are of concern in this proceeding,
and which occur within a market
environment where only about one-
fourth or less of the market's Grade A
milk supplies are utilized as Class I
milk. It also appears that much of the
milk supply could be delivered directly
from farms to plants without going
through other plants. Handlers and
cooperatives should consider using the
direct-delivery methods wherever it is
feasible.

In view of the above, and recognizing
that the industry seeks improved
marketing efficiencies along with the
elimination of certain questionable
marketing practices, it is concluded that
the order should provide that a plant

operator may, if a plant meets certain
basic requirements, choose to'pool a
plant as a supply plant, or as a reserve
supply plant, Either choice will carry
with it certain benefits and
responsibilities. Thus, a handler should
be able to evaluate the benefits and
risks in deciding which pooling method
is better suited to the handler's
particular situation. This should give
handlers greater operating flexibility
and provide a way to assure that milk
will be available for fluid uses at
distributing plants. At the same time, the
provisions adopted offer an opportunity
for the market to operate more
efficiently. Producer milk should move
in response to the needs of the market. It
is anticipated that milk produced in the
outer zones will remain at plants located
in the outer zones and be utilized in
manufactured dairy products at those
locations. Similarly, it is anticipated that
sufficient milk supplies, which are
located in zones closer to the population
centers of the market, will be made
available to distributing plants for fluid
uses.

Although the order would continue to
contain a supply plant provision, it
would be changed from the current
supply plant provision. A discussion of
those changes is presented in issue
number two of this decision. The
remaining discussion of this issue is
directed to the new provisions for
reserve supply plants and a call
provision.

Berner Cheese Co., which operates an
unregulated cheese manufacturing plant,
in its post-hearing brief maintained that
the Agricultural Marketing Agreement
Act of 1937, as amended, does not
authorize a *call” provision as proposed
by CMSA.

This argument is rejected. Section
608(c) (7)(D) of the Act provides that an
order may contain terms and conditions
incidental to, and not inconsistent with,
other provisions of the Act if such terms
and conditions are riecessary to
effectuate the other provisions of the
order.

One of the underlying purposes of the
Act is to establish orderly marketing
conditions for dairy farmers. The Act
authorizes a number of specific means
for achieving this, including the pooling
of milk on a marketwide basis. Through
this pooling procedure, all producers in
the market share equitable in both the
market’s high-valued fluid sales and the
reserve milk supplies that necessarily
must be available in the fluid market but
which return only the lower
manufacturing value. History has
demonstrated that in the absence of
marketwide pocling the burden of the

lower-valued reserve supplies falls
unevenly on various groups of
producers. This tends to result in
various disorderly conditions in the
market that are harmful not only to
producers but to handlers and
consumers as well.

The provisions adopted herein for
defining a reserve supply plant, along
with a mechanism for assuring that the
milk supplies at those plants will be
available to the fluid market if needed,
are consistent with the concept of
marketwide pooling. The basic purpose
of these provisions is to pool milk that is
part of the identified reserve milk
supplies for this market in a way that
contributes to the maintenance of stable
and orderly marketing conditions. This
would be accomplished by providing
that milk will only have to be shipped
by reserve supply plants if there is a
demonstrated need for additional milk
for Class I use. Thus, market efficiency
should be enhanced because miltk will
no longer need to be shipped merely to
qualify for pool status. The reserve
supply plant and all provisions adopted
herein, although incidental to other
terms of the order, certainly are
consistent with other provisions of the
order and are necessary to fully
effectuate the other provisions of the
order that serve to promote stable and
orderly marketing conditions.

It was suggested at the hearing that
supply plants in zones 1 through 10
should be required to ship milk to
distributing plants and those in zones 11
through 18 would be recognized as
reserve supply plants. Such a division of
the market into two areas subject to
different pooling standards probably
would alleviate most of the concerns
that are the subject of this proceeding.
There obviously is more than enough
milk produced in zones 1 through 10 to
meet the total Class I needs of the
market. .

However, such a division at best
would be somewhat arbitrary.
Moreover, it would also be inflexible;
i.e., handlers would not have any choice
of pooling provisions. Although it is
uncertain how many plants will choose
to be supply plants and how many will
pool as reserve supply plants, the
industry should be given an opportunity
to supply the market's Class I needs
through whatever means that appear to
be most feasible. Accordingly, the
suggestion to require shipments by
supply plants in the nearer zones and
adopt a call provision for more distant
plants is not adopted.

At the outset, it must be noted that
CMSA's proposal for including reserve
supply plant provisions in the order did
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not state specific language to implement
the proposal. The proponents indicated
that the reserve supply plant provisions
of the Upper Midwest order should
serve as a basic model for the language
in this order. This suggestion has been
followed, but certain pertions of that
language were unsuited to the
provisions being adopted herein on the
basis of this proceeding and as related
to the marketing conditions in the
Chicago market.

Reserve supply plant: A reserve
supply plant would be a plant (as plant
is defined in the order) that is located in
the marketing area or in the unregulated
portion of Wisconsin. It also would be a
plant located in the Wisconsin portion
of the Upper Midwest marketing area
that had been a pool plant under the
Chicago order for at least three months
at the time an amended order
incorporating this provision becomes
effective. This latter point differs
somewhat from CMSA's proposal as
stated in testimony and its post-hearing
brief, but it is, however, consistent with
CMSA's intent.

CMSA proposed that the reserve
supply plant provision initially include
those plants that were pool plants under
the Chicago order at the time of the
hearing and that were located anywhere
in the Upper Midwest marketing area.
As practical matter, those plants are
located in the Wisconsin portion of the
Upper Midwest marketing area. The
order language adopted reflects that
fact.

The opportuanity to choose pool
reserve supply plant status, however,
should not be limited to just those plants
that were Order 30 pool plants at the
time of the hearing, If the reserve supply
plant provisions had been adopted on
an expedited basis as proposed, the
proposed reference to pool status at the
time of the hearing may have been
appropriate. Since that was not the case,
a reasonable approach under the
circumstances would be to provide that
plants located in the Wisconsin portion
of the Upper Midwest marketing area
may elect pool reserve supply plant
status at such time when those
provisions become effective, if the
plants have been Order 30 pool plants
for at least three months prior to that
effective date. If such plants lose pools
status as reseve supply plants for any
reason, they would not be eligible for
such status again. Such a plant could,
however, qualify as a pool supply plant
in any month that it met the shipping
requirements for supply plants. As
adopted, this provision may
accommodate the continued pooling of
milk regularly associated with the

Chicago order, but which may be
qualified through a different plant or
plants under the revised order. This
assumes some arrangements to pool
leased facilities and to pool milk through
satellites will change after the order is
amended.

The operator of a reserve supply plant
would be required to file a request for
pool status at least 15 days before the
first day of the month that pool status is
desired. This would provide the market
administrator an opportunity to inspect
the plant and facilities and determine
the plant’s ability to meet the
requirements for pool plant status.

A pool reserve supply plant must
demonstrate its continued ability to
perform if a call for shipments ia issued
by the market administrator. Thus, the
order should require that each such
plant must receive at least 47,000
pouinds of Crade A milk from dairy
farmers at least one day each month.
Such milk need not be received in a
single load, nor must it be
uncommingled. Meeting this requirement
will provide a reasonable indication that
the plant has sufficient supplies of
CGrade A milk available to ship at least
one tanker of milk each day, which it
could be called upon to do. CMSA
proposed the 47,000-pound requirement
and also proposed that the milk must be
received uncommingled with non-Grade
A milk.

The 47,000-pound figure represents an
economical size of load to move
between plants. If a plant can assemble
that much milk, then it can ship that
much milk. Other interested parties
suggested a 25,000-pound daily receipt
requirement, or indicated that no such
requirement could be justified on the
basis that compliance with such rules is
costly and accomplishes nothing. These
arguments are rejected. The principal
factor in granting pool status to a
reserve supply plant should be that the
plant is able to ship milk if it is needed,
and to ship a load large enough to
represent efficient hauling. A plant
should not be pooled regularly only to
discover, when a call is issued, that it
cannot assemble enough Grade A milk
to ship to another plant or plants. Thus,
the 47,000-pound figure is & minimal
requirement to specify and to meet so
that a plant and its producers may
obtain the benefits of pool participation.

It is not necessary in meeting the
47,000-pound requirement to also require
that such milk be received in

" uncommingled form. In the event a call

is issued, handlers would have some
lead time to arrange for haulers to pick
up loads of Grade A milk to be received
and subsequently moved to distributing

plants in compliance with a call. If such
arrangements cannot be made, then the
plant would be unable to meet the call,
in which case it would lose its status as
a pool plant for the month, and it would
lose its ability to be a pool reserve
supply plant for one year. The potential
loss of pool status should provide an
incentive for handlers to be prepared to
meet a call.

Another provision adopted would
preciude a plant from switching back
and forth between pool status as a
supply plant and as a reserve supply
plant. When the operator of a plant
requests and qualifies for pool reserve
supply plant status, that status would
continue until the plant becomes a pool
plant under enother order, the operator
requests nonpool status, the plant fails
to meet any “call” for shipments
announced by the market administrator,
or the plant operator decides to qualify
the plant as a supply plant. In the latter
cagse, the operator would inform the
market administrator that the plant will
gnalify as a supply plant for three
consecutive months, beginning after the
end of the third month following the
month in which such notice was given.
Once the switch to supply plant status is
made, the plant would not be able to
change to pool reserve supply plant
status until it had been pooled as a
supply plant for three months. Thus, a
plant operator will have to make a
commitment to pool on one basis or the
other for a minimum period of three
months. If the plant subsequently failed
to qualify as a supply plant during the
months such status had been indicated,
except due to conditions beyond the
handler’s control, the plant would lose
its pool status and would not be eligible
for pool status as a reserve supply plant
for one year. However, the plant could
qualify as a pool supply plant in any
other month that it made the shipments
required for such status.

If the operator of a pool reserve
supply plant fails to meet a call, or
requests nonpool status for such plant,
that plant would not be able to pool
under the reserve supply plant provision
for one year. However, it is noted that if
a reserve supply plant qualified as a
pool plant under another order, it could
revert to pool reserve supply plant
status the following month. If the
provision to preclude switching status
were not included, a reserve supply
plant could simply avoid compliance
with a call by notifying the market
administrator that the plant would meet
the supply plant shipping requirements
for that month. Also, if this were
allowed, it would be meaningless to
announce a call percentage greater than
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the shipping requirement for supply
plants. A commitment to serve the
market in one or the other supply plant
capacities should help maintain regular
deliveries to distributing plants for fluid
use,

TAPP, in its post-hearing brief,
suggested that a regular supply plant
should lose its pool status for one year if
the plant operator made any significant
change in marketing operations that the
market administrator determines has the
effect of evading or forcing a call on
reserve plants. TAPP also urged that this
same penalty be applied to reserve
supply plants if the same determination
could be made.

Such a provision is included for
reserve supply plants. It is appropriate
that if the operator of a reserve supply
plant changes operations in such a way
as to either evade or force a call, such
plant should not be eligible for pool
status as a reserve supply plant for one
year. The one year depooling penalty
should be extended to include any
reserve supply plant involved in actions
that aid or abet the evasion or forcing of
a call by another reserve supply plant.
This is consistent with the concept that
the privilege of pool participation carries
with it a respensibility to ship milk for
fluid use, if needed. It is not appropriate,
however, to-attempt to apply such a
penalty to regular supply plants, since
such plants must qualify each month by
making shipments of milk for fluid uses.

1t must be recognized that once the
market administrator announces a call,
it may not be possible for each reserve
supply plantin the call area to find a
pool distributing plant outlet to receive
the required milk shipments.
Accordingly, shipments to pool
distributing plants, other order plants,
producer-handler plants, and partially
regulated distributing plants; should,
within certain limitations, be treated as
qualifying shipments, Credit for
shipments to partially regulated
distributing plants should be limited to
the amount of milk that receives a Class
I classification at the transferee plant,
Similarly, credits for shipments to plants
fully regulated under other Federal
orders should be limited to a quantity
equal to the gquantity of milk shipped to
pool distributing plants during the
month, and should not include any milk
shipped for agreed Class II or Class IiI
uses. Such flexibility in complying with
a call was requested by CMSA and
comports with provisions now
applicable to supply plants, Such
flexibility, however, makes it feasible to
leave intact the order's net-shipments
provisions and to make them applicable

to shipments by pool reserve supply
plants.

For the purpose of meeting a call for
shipments, qualifying shipments may be
made from any plants or producer milk
supplies of the handler, either within or
outside the call area. However,
qualifying shipments from plants not
subject to the call must be in addition to
those already being made by the
handler to distributing plants. Shipments
already being made would include
shipments from other plants of the
handler and in the case of a cooperative,
any milk shipped directly from
producers' farms. When a handler ships
milk from a plant other than the one
subject to the call, any location
adjustment would be limited to
whichever plant location receives the
lesser location adjustment.

This does not provide fully for “unit
pooling” since it does not recognize
shipments already being made from one
plant of the handler not subject to the

call as satisfying a shipping requirement

on another plant that is subject to the
call. To recognize such shipments
already being made from another plant
could relieve a multiple plant handler
from having to supply any milk in
response to a call, Thus, each plant
operated by a handler must qualify on
its own performance; but to implement
operating efficiency, qualifying
shipments need not originate from the
plant on which the call is made, This
will allow maximum flexibility in
meeting any shipping requirement on a
reserve supply plant.

The provision of the order that now
protects plant operators against loss of
pool status for up to two months when
performance standards cannot be met
because of circumstances beyond the
conirol of the handler operating the
plant should be extended to apply also
to pool reserve supply plants.

A reserve supply plant should be
granted pool status as such during the
months of April through August only if
the plant was a pool plant during each
of the preceding months of September
through March. This will preclude a
reserve supply plant from seeking pool
status during the spring flush production
months but not during the other months
when a call would be more likely.

CMSA's proposal would not have
provided for a “maximum"” call
percentage that would prevent calling

+on a reserve supply plant to ship all or

most of its milk to ether plants. The
CMSA post-hearing brief, however,
stated that any call shoud not exceed
the market's Class I use level for the
same month of the previous year, As
noted earlier, several interested parties

urged that a “cap” be placed on the
market administrator's authority to call
for milk shipments.

The provisions for a reserve supply
plant adopted herein would allow a call
at not more than twice the applicable
shipping standard for that month for
supply plants. Thus, if the supply plant
shipping requirement for the month was
25 percent (based on marketwide Class |
use one year ealier), then any call
announced by the market administrator
for the month could not exceed 50
percent of a reserve supply plant's milk
supply. During 1982, the marketwide
utilization of producer milk in Class 1
averaged about 23 percent and varied
from 19 percent to 26 percent.
Accordingly, the maximum call
percentages would have varied from 38
percent to 52 percent.

The current supply plant pooling
provisions basically require all handlers
that operate supply plants to perform to
the same degree in supplying milk to
meet the market's needs for fluid (Class
1) milk. Through the unit pooling
provisions, cooperatives and multiple
plant handlers have an opportunity to
effect certain efficiencies in meeting the
overall shipping requirements. Thus,
handlers eligible to form units may, for
example, choose to ship milk from the
nearest available plant in their
operations instead of having to ship a

- specified percentage of each supply

plant’s receipts. However, there are
handlers who cannot take advantage of
the unit pooling provisions because they
operate only one supply plant. These
plants, unless leased to another handler,
generally must ship their share of the
market's Class I milk needs from
wherever the plant is located.

Under this arrangement, equity of
supply performance between handlers is
achieved to a higher degree than if
pooling standards had been developed
that would minimize the movements of
milk needed for Class I use. However,
the cost of supplying the market's Class
I needs may be higher.

If the principal consideration involved
in setting pooling standards is to
minimize transportation costs, then the
milk would have to mave from those
farms and/or plants located closest to
the fluid milk plants that need milk.
Under the marketing condifions that
exist in this market, such an approach
would cause serious problems for
manufacturing plants located in the
close-in zones. Moving the nearest milk
to distributing plants for Class I use
would provide efficiency in
transportation, but may be less
equitable in terms of performance. Some
close-in plants probably would have to
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give up all their milk supply, while more
distant plants probably would not need
to give up any milk.

It is hoped that the system of pooling
supply plants provided herein will
facilitate the achievement of both
performance equity and cost efficiency
in getting the fluid segment of the
market adequately supplied with milk.
Nevertheless, there may be a tendency
towards less performance equity under
the reserve supply plant concept. Plants
that choose to pool as regular supply
plants will have to ship the specified
percentage of receipts each month.
However, reserve supply plants would
be required to ship milk only when a
call for shipments would be announced
by the market administrator. In order to
try to maintain a balance between
equity of performance and handling
efficiencies, the equity aspect is a
consideration in allowing a call
provision to be twice the level of
shipments required of supply plants.

Testimony at the hearing and views
expressed in briefs indicated the
industry’s general position that a
maximum call percentage approximating
the marketwide Class I use levels would
be appropriate. This reflects general
concern that manufacturing plants that
chose to pool as reserve supply plants
could have their production schedules
unexpectedly disrupted, if a call was
issued. Other concerns expressed were
related to obtaining milk supplies to
replace those that would be shipped
away from the plant in resposne to a
call. These concerns involved finding
available replacement supplies and the
expected higher costs in securing such
supplies.

Beatrice Foods Co., as noted earlier,
urged that any call should be limited to
five percent of a supply plant’s receipts.
If such a limit were not adopted,
Beatrice then urged an exemption from
any call for supply plants that purchase
less than 9,000 pounds of milk per
month. The basis for that position is that
small supply plants located close to the
Chicago area would suffer most from
pr?lduction disruption in the event of a
call.

Such an exemption is not provided.
Several plant operators expressed
concerns about the adverse impacts on
small businesses due to disruption of
production patterns and the cost of
obtaining mitk to replace milk shipped
in response to a call. These concerns are
understandable. Nevertheless, the milk
being utilized by such plants is a part of
the total supply of reserve milk
associated with the Chicago Regional
market. There is no basis for treating
such supplies differently from other
reserve milk supplies.

The options being afforded to
handlers under the provisions adopted
herein should help alleviate some of
those concerns. For example, a
manufacturing plant may find it more
feasible to pool as a supply plant than
as a reserve supply plant. As a supply
plant, the operator would know how
much milk had to be shipped each
month. Producer milk supplies could be
developed so that the plant's usual
manufacturing schedule could be
accommodated, while at the same time
the plant could regularly supply milk to
other plants for Class I uses. Under such
an operating mode, the plant would not
be subject to a call, and the operator
would not need to be concerned about
production disruptions.

Moreover, although the maximum call
percentage substantially exceeds the
levels suggested, such maximum does
provides assurance that no supply plant
will be entirely stripped of its supplies
of milk, unless, of course, marketwide
utilization were to increase to 50 percent
Class 1. Such a development is not
expected in the forseeable future.

These options, discussed above,
presume that a plant operator will
choose to pool the plant. However, a
handler also could consider whether to
keep the plant pooled. Nonpool status
would avoid having to deal with the
types of concerns mentioned above.
Thus, another option always available
to a handler is to depool the plant and
avoid any responsibility to supply the
market with milk for fluid purposes.

There are two principal
determinations that must be dealt with
in adopting a reserve supply plant
concept. One, outlined above, is whether
the order should restrict the amount of
milk that such a plant may be required
to “give up” in order to comply with a
call and thus retain its pool status. The
other issue centers on how to define a
“call area.” The call area would include
the distributing plants that need milk for
Class I uses, And the reserve supply
plants that would be required to make
qualifying milk shipments in response to
a call.

These two questions are interrelated.
If, as CMSA proposed, the “call area”
would be defined as the smallest and
closest area that could provide the
needed milk, then a limit on the call
percentage would be inconsistent with
that concept. Under such a narrow
definition, it would be possible that a
single plant would be called upon to
ship its entire milk supply. On the other
hand, limiting the call percentage could
avoid calling a plant's entire milk
supply, but may well result in a larger
call area in order to include more plants.

The market administrator should have
considerable flexibility in defining a call
area and in setting a call percentage.
The market administrator is expected to
be knowledgeable about the supply and
demand conditions for Class I milk,
including which plants sell milk to other
plants and which plants are potential
suppliers of additional milk. The market
administrator is also likely to have an
understanding of contractual
arrangements that may exist between
the parties in the market. Thus, the
market administrator is well prepared to
investigate a call for milk and to decide
what to require should a call appear to
be warranted.

Thus, the market administrator should
be free to structure a call in a fashion
that reflects as many facets of the
supply-demand situation as possible. He
should be allowed to decide, for
example, that the call area is to be a
single area, or that it may be made up of
more than one separate and distinct
sub-areas. Also, it should be clear that
the market administrator may prescribe
varying call percentages within the call
area, or even if feasible, within a sub-
area. Flexibility such as that adopted
herein should serve to secure milk for
needed fluid milk uses, while at the
same time avoiding overly burdensome
shipping requirements for those plants
that would be subject to call. This
approach should serve the desired
purpose of a reserve supply plant
concept without placing undue
performance burdens upon those plants
that choose to be pool reserve supply
plants.

At the same time, it is necessary to
recognize that there a